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EXPLANATION 


ol^jcct In view in preparing Corpus Juris Secundum has been two- 
fold: Eirsl, to provide a cc^mpletc encyclopedic treatment of the whole 
hcjcl}^ of the law, which means that it must be based upon all the reported cases. 
Second, to present each title of the law in form and content most suitable as a 
means of practical reference for the Bench and Bar. 

Corpus Juris Sccitnd‘inn is therefor a com^dete restatement of the entire 
b<')dy of American Law. The clear-cut and exhaustive prox:>ositions compris- 
ini> the text are sup]ior1ed by all the authorities from the earliest times to date. 
'The supporting case citations, conspicuously set out in the notes, point to all 
dt'cisions handed d<>\vti since the ])ublicatii:)n of Cor])US Juris. When the search¬ 
er may wish to consult earlier authorities, a specific reference to Corpus Juiis 
makes available all cases back to 1658. 

Each title is preceded by a com])letc section anaU’sis, greatly simpli¬ 
fied to ra<'ilit<ate resc^areh. Wdiere the scoj^e of any sceti<'n is su(‘h as to la'ciuirc 
it, <a more minute analvsis is found thereunder in its a])i)ro]>riate place within 
llu‘ title (see Al)<'iteiiient and Revival, Section 112). ddic convenience of 
this nK‘1hod—an iinun'aliiju in enc\ clo])edic writing—must imniediatel}^ 
coinniend itsel f. 

A concise hkack-letter summary, indicative rif its scojic, precedes the 
full treatment or statement of the law tinder each section, d hese introduc¬ 
tory summaries, concise and free from interlineation of autlujrities, have 
proven of grea,l coiueiiience and value in legal research. 

An index is found in the hack tif each \olume covering* llie titles con¬ 
tained Ihertun, thus providing another coiiveni«.nt means ol ready access t(j the 
text and notes. 

('orpus Juris Sccundinn is kc‘])t to date hy means of annual cuiiiula- 
live poekt‘1 parts for each volume. 'This fc‘aluic‘of su])pU‘nu‘nlalion wlncdi has 
provt^d st> successful in modern <ligesls and statute's convcaiiently, and with 
certainly, ke-eps each title ccjiislaiUly to date through current cases and new 
precedents. 

Corpus Juris SrcuudiDii rO])rc-sc'nts Uic ronibiiu'tl prodtu'l of tlu- hif^lK-st 
editorial talent and maim fact urint,'- skill. Its many exfolk-nl editorird featnres 
'ire littin.nly acc'onnianiccl by corr(,*sj)<>ndin_n' iniujvat i< ins and inipi < iv cnicnts in 
iiu-clianicad arraiii-emcnt, lyiiof^rapby, and design, which the pnhii.shcr hclicvc.s 
will commend themselves to the profession as representini; a new standard 

in legal publications. . ruiimsincRS 
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E. WEIGHT AND SUI^FTCIENCY 


§ 312. Corpus Delicti 

a. Ueiieral considerations 
1). Dirc'ci or circiimslanlial evidence in 
general 

c. luict of deatli 

d. Cans(' of death and criminal agency 
c. ('onft's.sion, admissions, or teslimony 

of accused; accomiilice testimony 
f. Infanlicide 


a. G-eneral Considerations 

The elements of the corpus delicti in criminal homi¬ 
cide, which, as usually stated, are the fact of death and 
the existence of the criminal agency of another as the 
cause of death, must be established by sullicient evi¬ 
dence beyond a reasonable doubt. 

34tc cnri)us dclictP in criminal homicide involves 
two elcinonls: (1) The fact of the fleath (2) The 
existenc(‘ of thc‘ crmnnal agency of another as the 
cause of death.- 


1. MeaninR- of “corims clolictl” 

(1) "Till' body of lli<‘ t-nnu*." 

TVIo—V Joy, •»sr. S \V. JIT* 

Mo 7. 

T(‘N -SmiHi V i:52 S.W.2<1 liOl. 

i:j 7 Ti'\ ri- 

Vt stale V ilfi .\ 81 , ini 

VI. 7 

(2) "The body oT lli(‘ olh-nse " 

]Morris v. St.'ilc, 1 iH N.W. 717, 710, 

3 00 N(d>. -112 

{,'.)) "The Mibslaii<’(‘ of llic <-rimo." 
~ Stole V. Knoi.j) 7 i K. 7 ( 1 . 7 . 707 , 70 
Ohio St. JSO, 1 .Vnn.(\os iSIO. 

(-1) "Tile body. siibstrnuM' or I’oun- 
dohoii of an olTeiis{‘ Tin* e.iibslaii- 
tial and rundanieiilal r.'i<*i of its hav¬ 
ing been <*onirn i (t ed " I'eoidi* v 
Mioidie.h, ‘iOS N.W' ()7r>, (17(5, 11.'! I .Mieh. 
.7:)0 

(.7) W’llh resjieel 1u eriinni.'tl Innni 
< ide "corpus delu'tr' dtx*;, U(>l m*Mn 
"the Iiixiv <jr llu* <ie<’<'a.s<‘dit ine.iiis 
"(iie body, lh<‘ suli.sl.'I nc(‘, the e>s;;eii- 
li.il elcm<*nt,s of tile eriine." Teorile 
V Watt.TM, 2.71) I*. 112, -M:?, 202 (Vil. 
Ml. 

(()) "‘(’’orpiis delieti' does ru)l uu'.'in 
lh(‘ dead Ixjdy of tlu* deoe.ised: it 
means 1h<* body of the olf(‘ns<* " 
Tarkaau'y v. (1omnioiiu’(>allh, ^2 S \V. 
2d .'M, 27, 2 10 Kv 700, followed m 
S •husLt*r V (\)inn:ionw''(‘aUh, 4.‘1 S.W. 
2d 41, 2i0 K'y. 785, a.iid I’ruhoeo v 
Commonwealth, 43 S.W.2d 12, 240 K.y. 
779. 


Mt‘aninf» and elements of, ami \v<*inhl 
and sullieieney of evidt*TKa‘ with re- 
hp<‘et to, eorim.s delieli m <‘nTni- 
iial proseeul ions r.enerallv .xee 
(h*iminal I/i\v 01 ( 5 , 017 

2 . (\'i 1 .—I’eoide V Cowaa, 101 P, 2 (l 

125 , 'IS (\Ml.Al)p. 2 d 231 I’eople v 
1 >U IliUH. (50 l\ 2 d lOO. 1(5 (\a!..\pj» 
2(1 .SI 

Colo 1jOW(‘ V I’eojile, 231 1*. I ()0, 7(5 
(k)lo (503. 

Ill I>eople Sehneider, 10.7 N.K 


4 30. 

3(50 ill 

4 3 

I'lople V liaiison, 

1 0 1 

N.I4 52 

(». ' 

!50 ill 2(5(5 f 

'('Opll* 

V I 

’..'III ley, 

10 1 

N 14 230. .35 

7 Ill 

HI 

P.'oph* 

\’ 

Schanda, 1S.7 

M. 

is:;. 

352 111 

.1(5. 



M leh. 

I ’.•oI»]e 

V' 

Monduh, 208 

N.W^ 

(57.7, 

'34 Ml. 

•h. 

50(1. 



Moul S(al(' V, Kindh*, 227 C (5.7, 71 
.Mom 5S. 


NT.C. Sl;»l(* V. .lohn.son, 13S S 14 10, 

10:; NC 701. 

Old - Kdward*, v. St;i(e, 48 I*.2d lO.SV, 
.78 oUl Cr 15 

Utah- S(al<* v .lolmson. S3 l’2d 
10 10, 0.5 niali 5 73 Stale v <7>ho, 
i;0 1*2(1 052, 00 mail 80 
V*,’!. Terry v (VinnmuiweaH li, lO.S S. 

14 on, 171 Va. 50.7. 

W'.Va Slate v. KcoiiU, 1.S3 S 14. (580, 
117 W.Va. 35 Slab* v I{(>al<‘, 14 1 
S.I4 7, 101. 104 \V Va G17. 

:50 C.J. p 281 not.* 3C. 

Otlier statenientB 

(]) Accordinft (o some .stalf'rnenlH 
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lh(* (‘orpus clelieti ('onsist.s of the 
deaJh of a hunrinn hi'inj; and tlie 
enmm.Ml aet or aKcnev' of a.iiolhrr 
p.'i'Hon eausmj:? sueh de.alh 
Cal -I’eordi* v. lloinlla, 20.0 I' 78-1, 

114 C.'il \pp. 210 

N.'l) Trepi.ir.il v Slat(‘, 2.72 N.W. 

3.SS, 12(5 Neb 21. 

S.(\ Slate V. Thomas, 15(5 S 14. 150, 
170, 170 S,(' 7(5 Slat.- v. Mai (in, 

27 S 14 113, 115, 4 7 S.C (57. 

(2) The (‘orpu.*. (lelieii .‘onm.st.s of 
llie deal}) of :\ liiiinan Iieim* and a. 
.‘I'lmimi] ar,(‘Mey wJiM'h l.s the eaiise 
of .sneli fl.'.'ilh I'eople v, Moran, 77 
I* 777, I4'1 C.'il bS -l'eoj>le v. Sam- 
eme;;o. 1 I>.:!d SOO, US iViI.App. 1(55, 
leheaiin/v denied .7 J‘2d (5.7:i, IIS (\')1 
A p p 1 (5 5 

(3) In hfitnieidi* e.ases (lie eorpu.M 
delicti "is the d.‘.'id hodv, with nidi- 
..'((.■(I erinnn.'d i-oiiduel."' d’owell v. 
(\)mmonw.*allli, 123 S.W.2d 270, 2S5, 
•’7(5 Ky. 234 

CI) (\)Tpus delicti in hornie.ide 
l>ros.*('Ulion eonsist.s (.f proof of fa<‘l 
forminf', lia-as of olfeiirie and <*\ist- 
enee of ei’itnirial a/',eney. 

Ca] I*('opI<‘ V. Vicuni.a, 2 Sr> 1 *. lOGl, 
105 Cal .^pp. i 15 d*eopl.‘ v. Ford, 
258 C. 1 1 11 , 85 (\al App 258 . 

Mi.ss Harris v. Slat.*, 124 So. 493, 
155 Mis.s. 308. 

Beprree of otfense 

Wile I her llxr ennilnal afifcney em¬ 
ployed ronders the crime coiiuniltcd 
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Under the rule which prevails in most jurisdic¬ 
tions, the criminal agency of accused,*^ or, as some¬ 
times staled, the identity of the perpetrator of the 
homicide,^ is not an element of the corpus delicti. 


but in some iurisdiclnuis the corims tldicti imhules 
the fact of death and also llie criminal agency of 
accused.^ 

In some junsdiclions the identity of the \ie!:Tn is 


murder or a le?st;r ofmnse is not a 
part of the coipus delicti.—Brooks 
V. State. 173 So 400. ITS Miss 575. 

Preconceived plan or conspiracy 

In prot^ecuiion for murder commit¬ 
ted during perpetration of robbery, 
existence of pivconccivpd plan or 
conspiracy on thf' part of defend¬ 
ants to commit robbery is not a part 
of the corpus delicti.—People v Sam- 
enicgo, 4 P.2d SO!). IIS Cal App Ifio. 
rehearing denied 5 P 2d (153 US Cal 
App 165. 

3. U.S—Evans v U. S. C C.A Kan., 
122 F 2d 161, conforming to mon- 
da te Cl S.Ct olS, 312 US. 651, S5 
Li Ed 1102, vacating, C C.A, 113 F. 
2d Ojo certioiari granted 61 S Ct. 
69, 311 US 635. S5 L Ed 404. 

Colo.—Lowe V, People, 23-1 P. 160, 
76 Colo. 603. 

D C.—IMtirroy v. U S , 2SS F 100S 
53 Anp D C. 110, certiorari ib'nied 
43 set 703, 262 US. 757, 67 L Ed 
.121 S 

XY—People V. Palmer. IG N E. 520, 
100 Mr 110, 4 Am S P. 123, re¬ 
versing 46 Hun 470 
30 e J. p 2.Si note 36, p 2S5 note 37 
[a]. 

In Alabama 

ri) The .siupreme court has desig¬ 
nated the second element of the cor¬ 
pus delicti as the criminal agency of 
another generally—Shelton v. State, 
117 So S. 217 Ala. 46.7. 

(2) In that jurisdiction, however, 
it has been stated wilh respect to a 
particular case that the corpus delic¬ 
ti to be proved was that ,'iccus^'d 
struck fatal Mow which product d 
death of decensed, or that accused 
aided or abetted therein—PTcnd v. 
State, 159 So 275. 26 Ala App. .117 
In Arizona 

(1) It has been stated that in 
felonious homicide the corpus delicti 
consist'.^ oi the fact cf death as the 
result and facts and circumstances 
showing the ciirninal agency ot the 
person charced with the crime as the 
means—Oullins v Stale. 204 P 62.5, 
37 Ariz 35 3—Edwards v. Territory, 
76 P 45S. S Anz 342. 

(2) In comparatively recent case.s, 
however, th-^* ciiminal agency of an¬ 
other generally appartnlly h.is be< n 
treated as the second element of the 
corpus delicti—Antone v. State, 6.7 
P.2d 646. 40 Anz 16S—Houston v. 
State, 4 P.2d 3SS, 30 Anz 117—r>ur- 
row's V State, 297 P. 1029, 3S Anz 
99. 

In California 

(1) The criminal agency of ac¬ 
cused is not an element of the cor¬ 
pus delicti as is shown, expressly or 


impliedly, by rulings or slatemonts 
reiiarding the corpus d'-luiti I‘“ortic 
V. Moran, 77 P 777, 111 <'’•»! IS-— 
People V Ci'iwan. I'U T‘2d 12.), ■>S 
Cal App 2d 231—People v Lewis. 3l 
P 2d 227. 137 C.al App. .7(12—People v 
Durborow'. 20 P.Jd T'lS, UK) (^'il App 
Gl,7—People V !Moe, 3 P 2d 3.7 1, 11 n 
Cal App. 740, rehearing denied 4 P 2d 
231. 116 Cal App 710— People v 

Spencer. 208 P 33 0, 58 Cal App 107 
—People V Flores, 167 P. 413, .M 
Cal App .39 3 

(2) Tn prosecution for murder, 
corpus delicti was siilliciently estab¬ 
lished by evidence that of .sever- 

.al persons claimed to have hovn ac¬ 
cused’s co-con.'-pii alors killed de¬ 
ceased—I’coplo V Moe, sui>r.i 

t'3) It has been sai<l however, that 
proof of the corpus delieti involves 
the guilty participation of aecnscd in 
the criminal act—I'ouplc v W.igner, 
1.75 P. 649, 2!) Cal App. 3C3. 

In Kcntucity 

(1) Usually .sta lemon Is of what 
constMuTes the eorpus didn't | give 
tho second element ns .n, cnmin;)! 
agency without including the iTimi- 
n.nl ngenev of accused—f’ayiie v 
Fommonwoalth, 1.7:) S W 2d 4 3(1, .’.SO 
Ky 500—Hawk v Commninve.Mllh. 

14* 1 S W. 2d 4!) 6, 2 .S I Ky 2 17 1 1 - 

kaney v Commonweal I h, 4 3 S.W 2il 
.14, 210 Kv 70(1, followo'd in Scliustcr 

V Commonwe;tl(h, S.W 2d 11, 2 10 

Kv 78,7, .and Proboco v Coinmon- 
W^eallh, 13 .SW2d 12. '240 Kv 770 
Blankenship v Conmiomvea Itli, 16 S. 
W 2i] 178, 22.S Kv .S30—Uoiniin)!!- 

wenlth V Immin. 0 S AV 2d lOoO, '>2.7 
Ky 067. 

(2) So. in ft rent i.'illy nt li'.asi, (he 
crimin.al agmiev of a<'eust‘d li.is bet n 
exeludod as an elcim nt of the etir- 
pu^.delic(i—ri.nvk v Coirnnonwe.a 11 h. 
Mipr.a — Utdemnn \ Ctuniriouweal I li, 
13.8 SWJfl 332. 2.S2 Kv 203 ^.aee^ 

V Pnmmonw'e.iK h, 6,7 S.W IM 61, ‘1.7 1 
Ky 410—P.l.uikenship v. Utmimon-: 
wiMlIh, 16 SW2d 47,8, 22.S Kv 8 30 
Smilh V Ctiinmenweallli, 146 SW 1, 
lUS Ky 60 

fo) Ji has been .said, however, 
(hal, in est.'iblisliing llie ct^ijius de¬ 
licti, the burden IS on the jiru^eeii 
turn to prove th.at the d<MLh vva., I In 
result <»f eriminal :icls l^v .net u.sfd. 
Pates V rKunmonwealIh, 1 l;i S.W ‘M 
7.30. 2^^ Ky. 1. 

In IvTissoni'i 

Cl) In recent c.-ise.s and in some 
earlier cases the view h.'is be. n t*il'.- 
on that the corpu.s depeti du.'.s nol 
include the criminal agency of .ac¬ 
cused.—Stale V. Payne. .76 S W.2d 
116, 331 Mo. 996—Slate v. Joy, 285 S. 


W I.SO, 31.7 lAUi. 7 Slale \. <’r.:h- 

(Pee. 7 1 S W 1 U. 1 /I) Mo. 6 !•’ 

(27 Thi-. VK'W’ i- :.uppor!.‘il b\ 
..jl.a leniciil s in .--omi' c.r.e., to t lie tf 
tet‘1 tli.'ll the second el.iuenl ..1 I he 
c.)rpus (hdi.'li 1', till' cnmmil 
of some tint' e.iii.^.iri''. tin iliMlh 

HI.ill' V 1 :.i rrim; I nil O' .'5 \\ . '’>7, 108 

i\!i). 23, .22. Ill or ili; mi. ; e,i •; Ht'l. 
.7,S2. 20.7 U H 18 2. S I U. I , 1 .800 

SI.lie V I lender'I'll, .87 .‘'i \\ -* ( G, 1.86 

Mo 17.2. 

(3) ddiei'e h.aye been e-in<'. mn.. 

in some e.i'es, h<i\\e\(r. lo the ilh.'t 
lhal the I'rimin.al ap,.'Ill■^ oI .ii -n .d 
IS iiielnded Si.lie ^ .Millei-. 1 S 

\V 6 .20 IUI j) 2.8,7 noli .17. 

In Kobraulcar 

(1) The :.ee('nd eh m -nl of' 11)* cor 
I'lis dclicii h i‘. In el) til'd in I'l'm 
of till' criminal .ij'.'mev of anotlier 
person /p ner.a11 v. 'I’ie|,f,i ii \ p.tih. 
2,72 N W. 3 8 8, IP, Nib "I. 

(2) d’he enniin il .ipi ne.% of ;i« 
cused .an In tin* c.iu-e of ib-ifh h.i . 
been included, Iiowiwm’, .i , in Me 
menl. lop.ether WI I h the lot ot' 
death, in '.omi> ;t.al.menf' Moin 
v. Slate, 101 N \V VI ,'I0, III!) b 
112 

In nnsylvan:a 

(1) In \ irioin i .asca the enmuial 
ageuey of aeiU'.e<l oJ hi loniH'tloJl 
W'lth the erimi' h.i . been rc"irditl i. 

a m.i 11 M* not im 1 mb .1 i o tin < orpu . 
delleii I'ommonvv' iPh \ le ilricli, 

;i 1 \ ’ll! I Ml, I 8 I' I 4, I '(imnioii 

Wealth \ (bird Her, I‘IS \ \, '8 1 pa 

1.7.8 I’limmonwi illli v John "i 

\. "80, lU'l Pa. 63 ('oinnionw' illh 
I ’ll 1 .1 i.'i r, .7 P i I >t':1. 10') 

(!) II hi., lii'i n . I 111 d. ho’*, i<\ « r. 

1 ii'il 1 In eorpn. ih In I i ' on n f of 'i 

enmmal .'ol. .i re iiKin . ii< ilh, ami 
the .'li’i in’\ of ;ieen '‘d m the . hthmii’ 
Mon ol Ihe .act, Uoinniouv . . 1 11 h 
i leo\ ern, 1 1 o \. 6 ' I, ' I' 1 Pi ' 'i 

Wei:-,hi .ind ; iinn'ienc\ nt , \ id- nc'- 

a.. lo n-et' I Ip jMf t n in.i i lou ; t e 
111 fra U'j .’IP) : 

*1, Pal I’lopI,. \ .''ineiio •(), j I*''d 
SOO, 1 1 'i < ’a I, A nji 1 I,.), t c h« 11 lo ■ 
<tenieil P. Id 11 ; »'.],\pp Ii,.t 

I ’eople V Flo! t ■ . 1 !• ,' | ' II .2^ .2 1 

Pal.\|)i) 22 :; 

Monl St'ile V. Ivimlli', "",7 I’ 68. I 1 
Mont, .7.8, 

IrroapfOf.ivc' ol wlio tbn 

crime corpii;*, delicti i ; ulin n nll.\ 
lahlialicd in liomieidc i a; e, i| liv 
dirccl or circum,:1 .1 ni i.i 1 evidi nee ii i.. 
shown lliat .a Imm.in hein.", ha. e«*mc 
Id lii.i dc.'ilh by ciiminil >.",f niw 
.St.'ile V. Will.'.on, 24 1 J.8 12, 116 «U' 
615. 

5- .\rk, --< 8i\.'un-s.s v. Slati*. 13 AiK. 

33 L 
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not an element of the corpus delicti,® but there is | also authority for the c<jntrary view.'^ 


Wy>i.—Clay v. Stale, SG P. 17, 6-14, l.S- 
U'vo 13 
In Texas 

(1) UsuaJly till' i-nminal afffin-y of 

ncfusod is nif'lu(l'‘d m staKarifnls of 
wh.'iL i;onsl i1 uti's the coi pus di‘licl.i — 
Smith V i:iJ S W 2d SllS, 127 

Ti‘\. Cr •"'H—("arrasL'o v. Stalt', D.l S 
\V I’d I'l:’. i:’,o Tt'x o 20 ("j p 

noU‘ 27. 

fl') It has IXM'n stalad that proof 
of Lhi' forpus dclu'li roMinros a show- 
iim'- that the donth was (‘aus'‘d In' 
Ihi' toimmal aol or a^iuioy df an-ath- 
.‘V an<l tfiat ai'cusofi is counocli'd with 
ih.it ornnin.il aol or -moiicv -‘P.l.'iok 

X Stal(‘, 12S S W 2(1 inti. 127 T.-x Pr. 

172 

( 2 ) In some rasas, howt'Vi'r, Ihr 
criminal a.arnrv of another ^,;enrral- 
ly has l»e( n ;'iven .as tin' .-'erond elo- 
nient of the rorpiis delnMi. Smith 

V Slate, i:!> S.W 2d 2(1*1, l.'li ^I'ex Pr. 

(;2I p 22.1 note 2 7 

G. C’onn -SI.lie V. W.a.slndeskv, 70 
A. (J2, SI Ponn. 22, 

Mont ■ State V Kiiuile, 227 V (in, 
71 Mont. n.S St.at(* v Iliy.f-p., 201 
P 27*’, Ol Mont 2.2 

\ Y people V Palmer, 1(1 N' 12 
f)!’!), 10') NY. 11(1, -1 AmS.Il. •122. 
reversing; ‘hi linn ‘P< 1> 

20 (M ]) 2.SS note S!). 

In Califovnia 

(1) 'Pile (list elemrnt (jf I he cor¬ 
pus (lelieh lia.‘, Iiei-n p.iven a;, the 
fact of de.ath, willioul inclmlinr, the 
uleniil.N ol Ihe vielim as an clement 
Peojile \. Ihl Poi.s, til) P 2d l20, Hi 
(2al.Api) PIO 20 P.f p 2<S'l note 2(! 

t2) Snell eleioeilt Is SOliielime;, 

slated lo he 11)/* death o( a hum.in 
heinr, Peojile V. Moian, 7'/ P 77 T, 
111 Pal. hS People \ S'l meiiier.o, 1 

P 2(1 S0;i, IIS <\il ‘\pp 111.2, reli(‘ai“ 
iiiK denied f) I’ I’d (1.^,2, IIS <2(l,\i»p 
1(1.2 P. oi)l(‘ \ Honilla, 201) P. SI, 
IM P.il.Aiip ;:i!i 

(2,; In ,som«‘ sla I eiin nlIn/wevei-, 
the (Icalh «>r I he iierson wh/r e sl.i.N- 
iiif.’, i.s alley,ed ha.'i been iiii-liided 
People V .'\dv)!.o, .^.'i Pal 220 Peoide 

V Kurd, 2.2S P II II. .S:> P.il.Apf) 2r)S 

P(>oi)l(> V. Hamilton, H)2 P. 1(17, ‘ID 

Pal \pp. 20 

(1) It ha.s alj.o n i;(a(<*.l that 
“tin* basis of the eorpim delicti is the 
tindiny, of a dead hinnati body, or 
its remains, .and tie* ideio ideal ion 
llii'i-eor as that of a fien on eb.iryed 
to Jiave ))<*/*n ‘ilain " P(*(»ple v. Spen- 
c(‘r, 2(I.S P, 2<S(), ,2S t2al App. HI? 
■Weight and su/lieu'ney of pra/ol’ with 
resrx'el to id(‘ntily of deee;is<‘d in 
y^eiieral s<*e infra {) 212. 

7. (}.a.- Pl.av V St at/*, Ki.S S.K 2S!), 

17(; (ha *1(12. 

Trnn ■ Poldi'ii v. Slato, 202 S.VV. 755, 
HO Tumi. Lia. 


Wash—Slate v Rirh.ud.son, SI I\2d 
600, 197 Wash 157. 

20 C.r p 2SS note SS. 

Death of person whose slaying- is 
alleg-ed 

(1) In addition to various cases 
cited mfr^ this note, tlier/i have 
been st.itements in olhi‘r cast's to the 
effect that the corpus delicti con¬ 
sists of the d'*ath of the per.son al¬ 
ley e« I to h.ave been killed and tin* 
existeiict* of some criminal am'ney 
which eaused sin-h death 

PS—Mvans \, IT. S. P.P A Kan., 122 
r'’ 2d 1(11, (‘onfoianiny to mandate 61 
SPI. alS, 212 US O.al, S.? L Ud. 
1102, vae.atiny. C < , 112 F 2d 1)2.".. 

(-'‘itioran yi“.anti*d 61 S.th 6!). 211 
H S. 62.5, .X.") L Fd KH 
n P--i\lnt».av V U. S, USX h’ IdO-X, 
52 \ppl>(\ IH), ('erliorari rlenied 

12 SPI. 702, 262 ns 7.57. 67 H I-ld 
12 IX 

Pa -Wan .*11 v Slate, 112 SH 2X2, 

1 •>.» Pa .'.el 

N - Slate \ I).‘na, 2M P. 5X2. 2X 

N.M ‘17D 

(b Stat/* V Ilow'ud, 202. P .'111, 102 
Pi. 121. 

(2) 'fill* i(l<*nl i(i< at ion of I h(' hoil> 
as tli.'it of lln- p<‘i;!on whose .slaviny 
IS eii.irjpd ami Hie crimin.il a,e,eiie\ 
(Minnny de.-ith ha\(‘ been re;;.‘i nled 
as tin* eb'inenls of tin* eorpn.'-; <i('lieti 

.Stale \. Iwiehard.‘.on, XI P 2(1 6D!), 
H)7 Wash 157. 

In Alah.inia 

(1) Tin* (*l(‘m( Ills ()f lln* (-(H pus de 
bell h.iv/' been y,iv«*n as I lie d/'alli 
of Ihe iier.ion alley,i*(l lo h'l\<‘ l»een 
Ivilb'd and (In* fael llial sneli death 
wa.s r ni.‘.(‘(l bv .1 <*riminal ay./'iicy 
.lord.'in \ Slate, I p; St> 66.5, 22.5 \ la 

250 I’(‘a:c(‘ \ Stale, '<'2 So 212, 

II A la, A rip HM) 

PI) St.ilemenI: m .‘.omh* ea'.i *, in 
elude m tin* enll»n;. dilieli (he <*riin 
mal a’,« ii'-v ,'iul (Ik* (b alb of a hn 
man beiny, bnl im lude ;il;.o Hn* /le.ilb 
of lln* per* Dll .illey,(*(| (o liaie belli 
kilhd. Inin.ni Slate, 127 So ‘16-', 
2,2 \la A|)l> I.Xl Slauyhb*! v. Slab*, 
I iM» S*i XD I, 2 I Ala A tip. 2 I 1 

12) In .some e.r.ey, Imuev/'r. tin* 

etemeiils have lM*-*n y,ivi*n a, Hn* 

(b'.ilh of .1 iM*r;.oii or a vi<*(im and 
(he f.iel Hi.'it .SIM h death w.'is e.iii* ed 
bv Hie i-rimmal ay./'in’v of aiioHier. 
Sliellon V. Slate, llV So. X, D, 21'i 
Via, '165, cilnp; Covpu.s Juris IHeli 
.aiilson V Slate, I HI .So 'iX'.). 22 ,\Ia 
A PI) 277. 

In riorida tlie eorpic, deln*!! <'on 
sl:,ts of Hie f.wt of deaHi, lln* (‘Xist 
/•ne(‘ of tile cnimri.H ;iyene.> of an 
oilier .is tin* e;iii‘ie of de.MHi, and al¬ 
so Hie nleiility of <leei*a:;id Ilul.st v 
Stall*, 10(1 So X2X, 122 Fla 215 
Heiterle V Stall*, I2'l ,Sf). *12, HH 

Ii'Ia 7'J Pee V. Statu, U7 So GDI), 
96 Fla. 59. 


Ill Kentucky 

ft) Tn t-'ome casc'.s the elomonla of 
the* corpus delicti have been yiven 
as a de.ath and a C7*iminal ayency as 
the c.inse, without speciiirally in- 
I'liidint; Ih/* faet of death of the Per¬ 
son whose slayiny is alleyed—Hawk 
\ pommonwealHi, H11 S.W 2(1 1D6, 2Sl 
Kv. 217—niankenship v Ponnnon- 
wealih, 16 S W. ‘17X, 22X Kv. X.’IO-- 
SnnHi. V Poinnuniwealth, IKJ S.W 1, 
IIS Ky GO. 

(2) The idi'ntity cf Hie victim has 
been tr(*ated as a m.-ittf-r separate 
frem Hn* corpus delicli — Powell v. 
('■ommonwealth. 122 SW'.Lhl 271), 27G 
Kv. 22 1 

(2) Ill some statements, luiwevcr, 
the fa/’t of the death of th<* riei'son 
who'-c slayin/’, is alb-'-rd has l>een in- 
cbidi'd, loyi'Hier wiHi Hu* /■•rimmal 
ayenc\ as the c.inse P>ates v Porn- 
monwealih, 1 P{ S.W.2(1 720, 2X1 Kv. 

I Pommonwe.'ill h v Inman, 9 S W. 
2(1 10(10, 225 Ivy (i(i7 

(1) It hay, al.'-.. be/*n state.! th.il, 
in at'ililien H) csl.ibbsliiriy the crim¬ 
inal ayen.’v, it is ne(*esf-ai*v lo idi n- 
(iI’n Hi.' ImuIv as Hiat of Hn* jierson 
wliofii* f.laviiu^ \.-< alley,i-d, in rni)\iny 
Hn* /■orpus deli.-ti T.irKanev \. <Xim- 
minn.'(*.'ilHi, PI S \V ?il 2 1. 2 Id K\ 7!)(l, 
followed Ml Sclin.*:ter v (’ominoii- 
wialHi, -PI S.W' :’il -ll. 21(1 Kv. TXf., 
and Proboeo (Ximinonwe.all h, 12 S. 
W' 2(1 -12. 2 10 K.\ 771). 

(5) It was !,laled in a r-ee.-nl c.ise 
Hial “corpus delicli cou.si; Is of l\\o 
.*s:ieii(ial el(*iin'nls. firy.t (be death of 
Hie llert on, and seeotld (In* eXi.Mi'tiee 
of : oine .‘Piminal a^;ene^' eausmy, Hu* 
(lealh “ I‘a.\ne v tXminninwea 11li, 
I!)!) S W'.lbl -120, 1.2 ;, 2S:) Kv 5!)f) 

Z:i 

(!) 'I’lu* eorpn;, deli.-li emna.'.lM of 
ilie (I'-.'ilh of lln* pen,on w ho; .* ,‘da.\- 
in;; i: < li,'* l•;■,.-(l and of (In* erirmn.il 
j»y.ene\ <*a n;.m/*, :,u.'h de.'iHi. pei’Kni;. 

' SI. He, 12.2 So. 257. 16(1 .Mis-i ',*20 
Harii; V Slate, 121 So -192, 155 So. 
■ID 2 

(‘1) I( has also been .staled (h:*l In 
ea;..- of feloinoii-. homi.’idi* (he cor- 
pns deli/'li (on-i'H, of Ho* (halli of 
d/'z-.-a-.i d and (In* eM,*,b-nce of fi. 
eiiiomal ay.ene\ .a*; Hn* .’auiK* of ;aie)i 
de.iih Ptoohs V Slai.*, Pi'll S.o. -109, 
17X .Mn,s. 5V5 Pi (Is v. Stale, -12 Mn.n. 
■172 

(!;) It liar, heeri ;,a id Ibal, by (he 
i.I.il enieul in Pitts \ Stall*, yaijira, a.s 
lo “Ihe de.ath of de< eas.'d," the eonri 
evid'-ntly “nn'.anl Hie death of Hn* 
I»arlv eliary.ed to have he,*ij ;daiii ” - 
!Iatri:i v State, 12*1 So. 4112., 155 Mis.s, 
2D.S. 

In Missouri 

(1) There have ])e(*ii .si.'llerneni's to 
(he etfeel thut Hie corpus delicti Cim- 
alnta of Lhu death of thy person al- 
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The evidence must be sufficient 

)eged to have been killed and the 
criminal agency of another as the 
cause of the death.—Slate v. Mea¬ 
dows. 51 S.AV2d 1033, 330 Mo 1020— 
State V Kauffman, 46 SlV2d S43, 
329 Mo. 813—State v. Henke, 28-5 S. 

j} 92 —Stale v. Bowman, 243 S.W. 
110, 2 94 Mo 245—Stale v. Barring¬ 
ton’, 95 SW. 235, 198 Mo. 23, 32. 
error dismissed 27 S Ct 582, 205 U. 
S. 4S3. 51 L.Ed. S 90 —State v. Hen¬ 
derson, 85 SW. 576, 186 Mo 473— 
State V. Crabtree, 71 S.W. 127, 170 
Mo. 642. 

(2) A statement of the elements of 
the corpus delicti which merely in¬ 
cludes the death of a human being, 
without referring to the death of 
the person alleged to have been 
killed, has, however, been approved 
—State V. Payne, 56 SW2d 116, 
331 Mo 936. 

In Te3:as 

(1) Usually the death of the per¬ 

son whose slas’ing is alleged is giv¬ 
en as the first element of the corpus 
delicti.—Smiih v. State. 132 S W.2d 
264 137 Tex Cr. 634—Carrasco v. 

State, 95 S.W.2d 433, 130 Tex Cr. 
659. 

(2) It has been stated that proof 
of the corpus delicti involves proof 
that the body of deceased was found 
and identified.—Black v. State, 12S 
S.W.2d 406, 137 Tex.Cr. 173. 

(3) Statutory provision requiring 
finding of body or portions thereof 
and identification see infra subdivi¬ 
sion c of this section and § 313. 

8 . Ala—Inman v State, 127 So. 262, 
23 Ala.App. 484 

Ark.—McDaniels v State, 63 S.W 2d 
335, 1S7 Ark. 11G3. 

Cal—People v. Lewis, 31 P.2d 227, 
137 Cal App. 592. 

Ky,—Bates V. Commonwealth, 143 S. 
W.2d 730, 2S4 Ky 1—Coleman v. 
Commonwealth, 13S SW2d 333, 282 
Ky. 203—Blankenship v Common¬ 
wealth, 16 S.W 2d 478, 22S Ky 830 
—Commonwealth v. Inman, 9 S W. 
2d 1000, 225 Ky. 667. 
yiQ —State V. Bowman, 213 S.W 110, 
294 Mo. 245. 

Neb.—Treppish v. State, 252 K W 
388, 126 Neb. 21. 

Pa.—Commonwealth v. Signorski, 14 
Pa.Dist. 361. 

Tex.—Black v State, 128 S.W 2d 406. 
137 TexCr. 173—Paiks v. State, 
63 SW2d 301, 121 Tex.Cr. 405 
30 C.J. p 285 note 38. 

Otherwise stated 

“In every case of homicide, there 
must be proof, direct or circumstan¬ 
tial, of the corpus delicti ”—Jones v. 
State, Ind., 43 N E 2d 1017. 

False statement of accused and fail¬ 
ure to call friendly witnesses 

Although any proper inferences 
may be drawn from a statement 


.sublish .h. 1 el®.n.s of .ho corp... l.oyo... n 


made by one accused 
belief that what he said ' 

or anv reasoning based on his faiuir 
to call friendly witnesses, will 
supply the want of affirmative tes- 
iimonv of the facts necessary to con¬ 
stitute the crime—People v. Caruso, 
159 N E. 390, 24G N.Y 137. 

Evidence held sufficient to establish . 

corpus delicti ^ 

Ala.—Spencer v Stale, 154 So 

228 A.la. 537—Jordan v State. M- . 
So. 665. 225 Ala 350 —Lewis v. 

state, 125 So Sn2, 220 AKa. _161— 
Bre-w V. State, 17-1 So 541, 27 Al.n, 
App. 483. 

Ariz.—^AnLone v. State, 65 P 2d 6tb, 

49 Ariz 168—Houston v. State, 4 
P.2d 3SS, 39 Ariz. 117—Collins v. 
State. 294 P. 625, 37 Ariz 
Ark—McDaimls v State, 63 S W 2d 
335. 187 Ark. 1163 

Cal.—People v. King, 1 P.2d 15, 213 
Cal. 89—People v. Du Boi.s, 6i) P 
2d 190. 16 Cal App 2d 81—P»‘Op1e 
V. Lewis, 31 P-2d 227. 137 <"01 APP 
502—People V Wolcott, 30 P 2(1 6')1, 
137 Cal App. 355—People v nonilla, 
209 P 781, 114 Cal App. 210—P(‘o- 
ple V. Westlake, 2S9 P 212, 106 Cal. 
App 247—PtiOplc V Vi( unia, 286 
P. 1061, 105 Cal.App. 145—Peopb' 
V. Pord, 258 P. 1111. 8.) Cal.App 
253 —People v. Coker, 248 P 512, 
78 Cal.App. 151—People v. Sp‘*ne<‘r, 
208 P 380, 58 Cal App 197--P<opl<‘ 
V', Wilson, 215 P. 5C5, 61 Cal Api> 
611, 

Fla—Smith v State, 12 So 2(1 576 ■ 
Jones V. State, 61 So 185, 65 Fla. 
111 . 

Ga.—Jester v. Stat(‘, 17 S 10 2(1 736, 
193 Ga 202—Shgb v. State, 151 S. 
E 799, 171 Ga. 92—Tayl(*r v State, 
ns S 10 675, 155 Ga. 785 -Vieken. 
V State, 198 STO lOC, 58 Ga App. 
207. 

Idaho—Slate v. McLennan, 231 P. 
718, 40 Idaho 286 

II]—People V Schanda., 185 N.IO. 183, 
352 III 36. * 

Ind.—Jones v. Stale, 4.3 N 10.2d 1017 
—White V. SiaL(‘, 37 N 10 2(1 937. 
Ky—Bates v. Coinmonwealtb, IP’. .S. 
\v.2d 730, 2S1 Ky 1- Powell v. 

Comiuonwealth, 123 S VV 24j 27.0, 276 
Ky. 23 4—La(’ey v. Conini(iiiw('al I Ii, 
65 S W 2d Cl, 2.51 Kv 4 19 L.-vms 
V. Ct'mmonweallh, 6 S.W.2d 502, 
224 Ky 502. 

Mich.—IVople V Mondich, 208 N W. 
675, 234 Mild). .59n. 

Miss.—^ilyers V. Slat''. 2 So I’d 800 
—TJoutwell V. Stat(*, 178 ,So. 

181 Miss 509—Hurdo v State, 117 
So. 528, 151 Mis.s. IGl- -Walker v. 
State, 105 S'j. 497, J40 Mia.s. 238. 
Mo.—State v. Barhala, 80 S.W.2d 8 65, 
336 Mo. 362—State v Pavne, 56 S 
W2d 116, 331 Mo. 996- Stale v. 
JMidkiff, 2S6 SW 20- SlaU* v 
Henke, 285 S AV. 392—State v. Wil¬ 


liams. 274 SW 127, 309 Mo. 155 

_SLali V. <.''anipb('ll, J;>T S W. L'l, 

3(11 Mo. 127--St.il<' V Miller, “01 
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doubt.^ 

No universal and invariable rule can be laid down 
as to what constitutes sufhcicnt proof, each case be¬ 
ing depcndciU on its own peculiar circumstances.^ 
The evidence must be clear and convincing.!^ It 
is not essential that the corpus delicti should be es¬ 
tablished by evidence which is wholly indc])endent 
of that which tends to connect accused with the 
commission of the criminal homicide,and evi¬ 


dence which is sufficient to permit a conviction is 
necessarily sufficient to establish the elements of 
the corpus delicti. 

While the evidence must be sufficient to show 
the death of a human being,!! specific testimony 
that deceased was a human being is not necessary.!^ 

b. Direct or Circumstantial Evidence in G-en- 
eral 

Subject to limitations recognized in some cases, in 


Fact of death soc infr.n. subdivi.sion 
c of this Kcction. 

Weight of dyini^ dcclnrations as evi¬ 
dence supra § 301. 

9. U.S —Kvans v U , C A Kan., 
122 F 2d ‘161, cunforniing to man¬ 
date 61 sch nts. .212 US 6.m. sr> 

U Ud 1162. vaeaiing. UFA, 111! F. 
2d eertuKViri granted Cl S. 

Ct. CD. 211 US G2fi, ST) U Fd ‘1il4. 
Ala—RathlT V State, 102 So. 621, 
212 Ala. ‘llO-'-Ilill V Stale, 02 So 
460, 207 Ala. 444—- Ric'hnrdson v. 

Stale, 114 So. 7S0, 22 Ala '\pp ^^77. 
Colo. -Uowe V. reojilc, 22 1 P. 160. 
76 Colo. i;02-MeKee v Ueojile, 2()i> 
I‘ 622, 72 t^)lo n,’). 

ID C Muriav v 11 S., 2SS F 100,S, 
,62 Ai)p n (\ 111), (M'rlioran deui<-d 

42 S(U. 702, 262 US. 7.67, 67 U 
Fd. 1218. 

Fla--TIul.st V. Stale, 166 So. S2S. 122 
Fla 21.6 U.MliTle V. Sl.ite, 124 So. 

4 2, lt)l Fla 70 Ute v. Sl.'ite, 117 
So. 601), 06 O’la, .6!) 

Cla -.Marlin v Sla(«‘. 2(1 S F.l!d 266, 
lO.l <}a,. 8 2 1 -VVn.sjK'r v. Slati', 17 

5 F.2d 714. l')2 Ua. 1.67 Sliedd v 
Stal(>, 172 SF 84 7, 178 Fa. 662 
—Ua,uj’,s((in V Stale, IfiO S.F. 002, 
161 Fa 288. 

Jf.iW.aii 'Teirilory v. 1 HivaiiehelU*, 28 
Hawaii 2.6(1 

Til -People V. P.eiilley, 101 .N.14. 220, 
2.67 111. 82 

Ky. Denham v. (’ommon weal 1 h, 4 0 
S \V.2(1 .“.84, 2:!0 K'y. 771. 

Minn. Stale v. Voy,(‘:5, 266 N.W. 26.», 
107 Mirni 8.6. 

Miss.' Uains v. Slate, 121 Se. 4112, 

166 Miss. 208 Pills v, Slali', 4 2 

Mass 172 

N.C - SI.'iIj' V .Johnson, 12'.S S.F. 10, 

102 N (\ 701. 

Okl -Fdwaidsv Slate, 48 P.2(l 1 087, 
58 Okl.Ft* 1.6 

Pa •'<lonimonweaUh v. F.inlner, 128 
A. 87, 282 P.'i 4.6 8. 

S.(^—Stale \. Thorna.s, 166 SF 160, 

1.60 S(\ 76. 

Tex.-’-Vaneel v Slat<‘, 272 S \V. 120, 
100 TexFr 20. 

Wash. Stale v Anderson, 110 P.2d 

24 6, 1(1 Wash 2(1 167. 

W.Va.— Stale V. ('.-tldwell, 1.60 S F. 
764, 108 W Va .220 -Slate v. Inieas, 
1,28 S.F. .20,2, 102 W Va. 74 2- -Slate 
V. Fiimien, 122 S 10. ,678, 06 W Va. 
660. 

30 ("..J. p 28.6 note 38. 


Evidence held sufilcieiit to estahiish 
corpus delicti beyond reasonable 
doubt 

U.S—Fvans v U. S.. F C.A.Kan., 122 
F 2d 461, (‘onfornniiR to mandate 
61 SCI. .618, .212 US. 6.61, 86 U 
Fd 1102, vaealing, C.C A, 11,2 F.2d 
02.6, certiorari granted (»L S Ct 
60, 211 US 626. 8.6 L Fd. 401 
Ala—McDowell V. Slatt*, 180 So 182, 
228 Al.i. 101—Uewis v. St.ite, 126 
So 802. 220 Ala 461—Slndtmi v 
State, 117 So. .S, 217 Ala 16.6 
Colo—Lowe V people, 22 1 P 160, 
76 Folo. 6(12 

Fa --Marlin v State, 20 S F 2d 2i)«>, 
102 Fn 821—\\ ri.spiT v- Stale, 17 S. 
I0.2d 711, 102 Fa. 1.67. 

Ill- People V. Francis, 100 .NMO. I0t>, 
2,66 III 74. 

Neh Morns v. Slate, 101 MW. 717, 
100 Neh. 112. 

P;i - Foinnionwe.Jijth v. Pishoi). 121 A. \ 
667. 285 Pa 40. 

Tex Laxariiie v Stale, 01 S.W.2d 
262, 120 'Pi'X.th*. 60.6. 

2,0 (FJ P 28.6 nol i* 28 i 1)1. 

Evidence held insufiiciont to cfitablish 
corpus delicti beyond j'casonablo 
doubt 

(la. Lang.ston v. Shale, 106 S.F 002, 
151 Fa. 288. 

Miss. Harris v. Slate, 121 So. 402, 
155 Mis.s 208. 

20 (" .j. 28.6 note 28 I e I 

In California 

(1) 2'he corpus (lelich miml ho 
provtal hevond a rern-ionahh* doiihl. 
Pc.ople King, 1 P iT<l l‘S 212 <\*il 80 

(2) In gr<‘al<‘i (tela 11 the suin-eine 
<‘mir( has .stal.d thal to warr;mt a 
coiiviclion the eorpn.s delM'ti “must 
he in’o\«‘n lo a moral <ertainl.N and 
hevond a rea:.“n,ihle .louhl ” Peo- 

j.h- V, Ives, 110 l‘.2(l 4(18, 4 11, 17 

Fa 1.2(1 450 

(2) 'riiei'i' have been shilenient;, to 
|Ju‘ elb'et thal prima facie proof lhal 
de.'ilh was eaiised hv (he unhuvful 
act of allot her in Mitliejent. People 
V. Wrav, Fal.Ai)r)., 122 1'2(1 246 

(4) Smdi a slatenienl apphe;i, liow- 
ever, to the proof reijuired as ,i pn- 
limin.iry to the admission in t vi- 
d(‘nce of ('oirohoral ing evideiKa*. in- 
(•riinlnaling st.a lenient or coni e.ssionH, 
or the Iik(‘, and nol to the ultimate^ 
degi'ec of proot of lhi‘ coriMis delicti. 
—l*eoplt 5 V. IvcH, siipr.i- -people v. 
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Selby, 2t.6 P. 4 26, 10 8 Cal. -126—Peo¬ 
ple V. Kaye, 111 P.2d 679, 43 Cal. 
App 2d S02 

(6) Particular evidence has been 
hem sulfieiont to suj>port comdu.sion 
of jury that crime was committed.— 
I’eople V TCing, supra. 

(6) Proof of corpus delicti hv oon- 
ft'ssion ol .leeuscd in gicieral sec in- 
fr.a subdivision e of this .section. 
Di'gree of proof of corpus delicti, 

[n criminal prosecutions generally 
see Friniinal T^aw 5 J)17 
PreliminiiT.v lo admission of ac.- 
eused's conri'ssion in: 

Frimmal lu oseeul ion g’<-n(UMlly 
,ser Frmiin.il Law § 829 
Jlommide i>ros(‘eution see supra 
§ 201 . 

10 . Ill "-Peoplt‘ V. Sehnmder, lf).6 M. 
F 420, 260 Ill 42 

11. Arix.—Hur’favs v. Sla.l(‘, 2:I7 16 
1020, 28 \riy. 99 

Other statements 

(I) 'rile eorpus delicti must h(“ 
(dearly pmvi'd.- •P('Oi)I(> v. StdineKhu*. 
19,6 N F. 4 20. 260 111 42. 

('2') 'riu* coriius d(‘li(dj mn.d h<' es- 
lahlislieil hv elear, full, ;in(I convine- 
mg, eVidiMiee Stale V. Poiisli, 120 S. 
F. 204, 115 W.Va. 122. 

12. Ala. Diieel ( v Slale, 6,6 So. 
;;r. I, 186 Ala 21. 

(^al - Peojde V. Spenciu', 208 16 280, 

68 (’al.App. 197. 

I > F. Sanford v. U. S, 98 F 2d 326, 

69 AfOi.D.F. 4 4 

K.in Slate V. liavis, 28 P. 10112, 48 
Kan. 1. 

Kv Laeev v. (Vunnionwealt h, 66 S. 

W 2d 61,-2.61 K> 4 19 
lOslahlisJmn-nl in enminal pro; ecu- 
(ions g.enerally se(‘ (h-lmlnal Law 
§ 916 1) 

Order of iiroof nc* infra § 227. 


13. (6)h). 

LoWe V 

People, 224 16 

169. 76 

(6)10 603 


14. Ala. 

Inman v 

Slat(‘, 127 So. 


262, 22 Ala Apr) 484. 

Evidence held sulllci(mt (o identi- 
ly Jiody ;t.s lhal of a. human ladruf, 
nfler deiMcised was .shol and his 
hou.si* and remains huriuMl - Uullcn 
V. Stale. 2 15 S.W. 492, 1,66 Agk. 14 8, 
15. Ind. Fi)r).‘’. V. Slat(‘, t N F. 491, 
102 Ind. .629. 

Mmn. - Sta,le v. Ilu.sk, 143 N.W. 782, 
123 Minn. 276. 
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general the Cements of the corpus delicti may be proved 
by circumstantial evidence. 

While there is some authority to the effect that 
either one or the other of the elements of the cor- 
otis delicti must be established by direct evidence m 
a prosecution for criminal homicide.’® it is usually 
held, in accordance with the rule ar-phcable in crim¬ 


inal prosecutions .ucnerally, staled n, n.nimd I.aw 
S gi6 c, th.ai the corpus .lelioti mat be esl.dde.he.l 
Lber by direct evuUMice’' or b, cuvumst,.nt ml eii 
clcncc,^^ or by bolb 

Circumstantial evulmce musl lie ele.ir .iii.l con 
vincimr-" and siinineut to esi.iblisl, ihe cupiis <le 
licti beyond a reasonable doubi:"' ci.eonisiaut.,il 


16. N.T—People v -10 N.Y 

137_E,pilofe V. People, 18 NT. 170, 
reversing: :■> Park Cr 401. 

30 C.J p -So notes .19, 40. 

Statutory proMSions rpn.uirin? di¬ 
rect evidence of fact of death see 
infra subdivision c of this section 

17, Ariz.—Burrows v State, 297 P* 
1020, 38 Ariz. 99. 

Cal—People v. Bermijo, 40 P 2d S23. 

2 Cal 2d 270. 

Fla.—Lee v. State, 117 So. 099. 96 
Fla. 59 

Ga.—Martin v State, 20 S E 2d 260. 

193 Ga 824—Jester v. State, 17 S. 
E.2a 736. 193 Ga 202 —Wrisper v. 
State, 17 SE.2d 714, 193 Ga 157 
Idaho—State v. Johnston. 113 r.2d 
S09, 02 Idaho 601. 

18. U.S.—Evans v. U. S , C C A * 
122 F2d 461, conforming to man¬ 
date 61 set. 548. 313 US 651. 85 
L.Ed 1102. vacating, C.C A., 113 F. 

2d 935, certiorari granted 61 S Ct. 

69, 311 U.S. 635, 85 L Ed 401. 

Ala—Rowe v. State. 11 So 2d 749— 
McDowell V. State, 189 So 183, 
238 Ala. ini—Ratliff v State, 1U2 
So. 621, 212 Ala 410—Hill v. State, 

93 'So. 4G0, 207 Ala. 444 
Ariz—Burrows v State, 297 P 1029, 

38 Ariz 99. 

Cal—People v. Ives, 110 P 2d 40S, 17 
Cal.2d 459—People v Bermijo. 40 
P2d S23, 2 CaL2d 270—People v 
Wraj^ 132 P.2d 246, 50 CalApp.2d 
347 —People V. Bonilla, 29!) I’ 781. 
114 CalApp. 219—People v Vi- 
cuma. 2 S 6 P lOOl, 105 CalApp. 115 
—People V Clark, 233 P. 980 , 70 
Cal.App. 531. 

Colo—McKee v. People. 209 P 632, 

72 Colo 55 

Fla.—Lee v. State, 117 So. 099, 96 
Fla. 59 

Qa.—Jester v State, 17, SE2d 736, 
193 Ga 202 

Hawaii—TeniLory v Duvaucbello, 28 
Hawaii 350. 

Idaho.—State v. Johnston. 113 P 2d 
S09, 62 Idaho 001—Stau- v. IXlc- 
Lennan, 231 P. 7IS, 10 Idatio 286 
III.—People v. Tohin, 15 N E 2il 6 sT, 
369 Ill. 73—People v. Schneider, 
195 NE 480, 360 111. 43—People v. 
Schanda, 185 N.E. 183, 352 Ill 

36 

Ind—While v Slate. 37 N.E.2d 937, 
219 Ind 290, 

Xowa*—State v Solomon, 210 N.W. 
448, 203 Iowa 954 

X^y.—Hawk V Commonwealth, 144 S. 
'W.2d 496, 284 Ky. 217—Powell v. 
Commonwealth, 123 S.W.2d 279, 276 j 


Ky. ;s.|—LacPV v. Commonwallli, 

li.T S.AV2d Cl. i.'il Ky ’I® , 

—IVrkms v Stale. 13.) S«> •>!»'- 
160 Miss. 720 , xx-j 

Mo—Slale v. Kauffman, 16 
843, 329 Mo 813. 

White V State, 28.5 I'. .*0,1, 

Nev 235 

Qk-[_BarrtU v State, 47 1’2d bl... 
57 OklCr 2 59 

Oi.—State V Will.son, 211 1’ 8 1... 

116 Or Cl.5 

Pa.—Commonwealth v. CJardimr, 1-8 
A 87, 2S2 J’a. l.)S. 

S.C—State V. Thoma.M, 156 SK 

169, 159 SC. 76. 

\yVa —Stale v (Caldwell, 1.50 S 16 
751, 756, 10<S W Va. .3.30, cidng Cor¬ 
pus Juris—Sl.'ite V Luca.s, 1.38 S 
E .;93, 103 W Ta 743 
30 CJ P 2S5 nol(‘ 12. 

Circumsiaiilial i*vi<l<‘n<*t* to i>r'>v*“ 
Cause of death ami cnnnn.U agen¬ 
cy see infra subdivision d of Huh 
section 

Fact of d^alh see infra subdivision 
c of this Section. 

IdenliLv of fb‘ceaseil vielini s<m‘ in¬ 
fra {! 313. 

P.articipalion in, or <*onne<tion 
with, ermuj on part of aemisiul 
sei* inlra § 321. 


Other statements 

(1) Corpus d*‘heli in mnrtlor pro.'.- 
eeulioii may lie proved bv ein'uni- 
stantial evidence in th** s.'inii* wav 
and to tin* same «‘xt<*nl that ae~ 
cused’s comiecluui with tin* murder 
m.i,y be proved by circinnslanl lal evi- 
—IN'c.pb* v. Il.'inson, 191 N.E. 
, 53 a, !J59 Ill 26t» 

(21 The corpus delicti may be 
shown by indiieet evnleiiee. Marlm 
V Slate,' 2(1 S E 2d 26G, 193 Ca 83 1 
—Wrisper V Slate, IT S.E1.2d 714, 

193 Cm. 157. 


(3) Din**-! evid<‘nco is not ef.MMi- 
linl Id pi ove corpus delicti lu aiiv 
c.is«‘—si.'itf V 'roni‘.\, 127 s.E :ir>, 

98 AV.Va. 23G 

AH circumstances coneidored 

In deti-rmiiinig whcllu'r corpn.s dc 
lu-ti has lioon csCibbshod in piMc.ceii- 
lion for iiiiirdor, nil circunistanci';, 
may be tak*‘n mlo considiT.i 1 ion-- 
Pcopb-* V iloinlla, 299 I’ 7S1, 111 

Cal App. 219. 

Reasonable inferences drawn fioiii 
circumstantial evuleiice ni.ay tend to 
piove corpus d'*licli - Pi'oplc v. Ivi*;., 
110 i\2d 4118 , 17 Pal 2d 4.59- Peojile v 
AVray, 132 P 2d 246, 56 CabAjii) 2<1 
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317 ' 15'Oplc \ Vii'iiuia, :’Sl) I’ tdtil, 
105 (Aal \PP 1 ir* 

Circumstantial evidence held sulS- 
ciont to ontablisli corpus (b Uoti 
\l;i IblthlT V. SI.lie. 1(13 So IbM. 

212 Ala 111). 

\riz. Ell ri owv' Slat'*, 2'ii E. lli.’ii, 

3.S triz 99 

i\-il l‘eopb* V (’lark, ‘'33 V 

10 (’.il .\pp. .531. 

1»(’. Sanferd v U. S., 98 1*' M -’•"b, 
G9 \]ipl><’ 11 

(Iri W 1 i.sper v. St.iE*, IV S.E, *d '(11, 

19:1 (la li)7 

Idalio Stall* .lolmMon, 113 E,“<1 

S(I9, ()‘i Idaho Gill 

Kan Sl.il*' V. Klip',, 3lii> E 88.1, 111 
Kan. 1 1(1, T! \ E B UK'i;. 

Okl. Slorv Si. ate, E’<i E “d .38*. 
73 Okl Er. "<’3 11 irn M \, Si.il* , IT 

E 2d f)l.;, yi Okl.Or, ’,.*1) 

In Texas 

(1 ) 'Phi* rule '.( i h d in I h* 1 l h'*:! 
been annonnci'd l*ark:. SliO. 63 
S W 2d 30 1. 13 1 33 \ I'r E'e lb m.m 
dez V. SElle, '1.5 S t\ ..’d 'E'.*, Ill 'I'e^. 
(’i. 356 

(2) A .• lal nte in I er in r< ipiir* .. 
however, that the di.nl htMl\ tu' ; oine 
poT'tioie, of it jball be lountl, a;, 
shown infra Mibdivr.mn e ol tlu.a 
.‘. 1*1 i ion 

10. Idalio St.lie \ .Itihn. ton, IE! E. 
2d 809, G2 Idiho liiU, 
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lii"9, 'IS .\n/ ''9. 
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ovidcncc which is as consistent with the absence of 
a crime as with the commission of a crime is not 
sufficient -- Such evidence need not, however, ex¬ 
clude every h^'-polhesis other than the commission 
of the crime, it is sufficient if it excludes every 
other reasonable hypothesis,and if it convinces 
the jury beyond a reasonable doubt that the crim¬ 
inal homicide has been committed, or if it produces 
the full assurance of moral certainty in that re- 
j^ard>'^ Each particular circumstance need not be 
of a conclusive character, but all the circumstances 
combined must produce the same degree of cer¬ 
tainty as positive pr(.)of.^5 

c. Fact of Death 

The fact of death, as an element of the corpus delicti, 
must be established by sufficient evidence beyond a rea¬ 
sonable doubt; circumstantial evidence usually is suffi¬ 
cient, but some statutes require direct proof or evi¬ 
dence of death. 


In order to authorize a conviction in a prosecu¬ 
tion for criminal homicide, there must be sufficient 
proof of the deatli-^^ beyond a reasonable doubt."^ 

As a general rule the fact of death as well as 
the other branch of the corpus delicti may be es¬ 
tablished either by direct evidence-^ or by circum- 
stainial or presumptive evidence,or by both.'» 
So, where the body has been destroyed or is not 
found, usually it is competent to establish both ele¬ 
ments of the corpus delicti by the testimony ol an 
eyewitness of the killing,or by circumstantial or 
presumptive evidence Convictions have been up¬ 
held when (mly charred or mutilated parts of the 
body have hoen fouiid,"^ and the* fact of death has 
been held sufficienlly proved even in cases where 
neither the body nor any portion thereof has liecn 
found 


22. Kv —Wallers v. ('^onuruinwealth, 
iGH s.w'iifi ir.:’), :i!)i kv. r)7:i -iiawk 

V. doinnioTiweaIth, 1 1*1 H W lit! ll'G, 
2S4 Kv. Ill 7 I)<*nhani v dommon- 
wtialtli, 'll) SW2il :;si, Ky. 771. 

23. Idaho SImIc v. Mc'dliiry:. :!(I0 I’- 
SDS, r>i> Idaho 71)2. 

24fc. W Va ■ SI all* v. Taicas. KhS S d 
lin:;, lo:! W Va 7i:i Slate v. Toni'y, 
127’s K :ir), ns w va I’.'Ki 

25. Ky r.laiik(‘n.‘^}ni> v, ('oinmoti- 
weallli, 1 f) S W 2d -ITS, 22S Ky. iS«>0. 
2'0. .-Ma.- - Inman v Slate, 127 So. 

21)2, 2:1 \Ia .\tM). 1'S4. 

Aik MeDaini'l.s v Stale, ();} S W.Ud 
1S7 Ark. nr.:i. ^ | 

(\-il reoiile V Ah h'uin;. Ml 1S7 

KV‘ r.lMnlseu;,hip V (^miTtioii wea 11 h, 

1 r, s W' ‘Id 'ITS, 2 ‘hS K V. S .‘hi ^ i'> 
ris V. (■’oinnionweallU, -Ifi S.W ‘ItU, 
20 Kv.t'. Hi;. 

r.'L !'omiiumw e.'ill h v. Sii'.ner.sUi, Ml 
d.i.I)i!.l .'!()!. 

lAiel of de.ilh and id<*nlily of <1<‘' 
<e.!-,.*d a:, .•l<*m<*nla of eorpu.s dela*- 
li p.cnerallv .s'*e .sur>ra subdivision 
:i ol this ■,eel ion 

Necessity for iiroof dii’cct or cir¬ 
cumstantial evidence 

( 1 ) M’h, r.iel of d<*alh miisl he 
proved eillmi by direct or eireuni- 
stantial eviilenee 

Al.i Sl.-niahlfi- V Stall , MU') So. SOI. 

2 1 Ala App. 2 M. 

W.Va, Stall* V. Meale, Ml S K. 7, 
10 1, lO-l W.Va 1)17. 

:*>l) (’.I. p 2ST) nole.s 10, '11. 

(2) A eoMVielion of murder in nol 
aulhori/..‘d unlesn Ih.* body has ]»eeii 
found or there is eiiuivaleiil r>>'<a)f of 
dea,lh hv eireumslanl i*i 1 evidenei* 

Stale V dianay.an, 2(5 W Va, 1 Mi. 
Merely sliowintr tiody nussinff 

Proof of ilealh is rieei-.s:, o'y to eu- 
la,hlish eoi'ruis delieti, proof that 
body i.s niissim; beiip; irisu/lieienl. 
State V. Johnson, ,138 S Jil. ID, I'JS N. 
0. 701. 


Testimony as to fatal wound 

Doctor’s lesliniony that wound 

Would ri'suli fatally is not sunieiont 

proof — Hams v. Slate, 12*1 So. 103, 

irif) Miss. 30S 

Evidence held sutEiicient to show 
death 

Aik MelMinels V Stale*, 63 S.W 2d 
;!;ir), I NT Ark. 1163 

(la .le},,ler V. Slate, 17 S K.2il 1 -a), 
103 da. ‘302. 

Kv 'Males V domnionweallh. M3 S 
W’2d 7S0, 2.St Kv 1--la'vvis v 
(^•mTnl)nv\o•alth, 6 S.W 2d {*02, 22*1 
Kv. no2 

.Mh’.s -<''iil(‘r V Stall*, 118 So 360, 
ir,2 Muss. 13 

Mo - Slate V. Miilkiir, 286 S W 20 

Evidence held insufficient to show 
death 

.\l,-i Iiimnn v. Sl.'ile, 127 So. 2G2, 23 
Ala Xjifi '^'81- 

27. Mo Stal,* V, Marnnpton, O.n S 
W. 23,'), M>8 Mo 23. error di; missed 


27 i 

8 dt. '382, 

203 M S. 

18 3. 

r.i I 

.. Kd. 

soil 

Sl.'ile V. 

Menderson, 

85 

S W. 

376. 

186 Mo 

‘173. 




N.(’ 

St.'de V 

Johnson. 

, 138 

S K 

1. 10, 

Ml 3 

N.d 701. 





1 ’a ‘ 

^)llUlU)n\\ 1 

■;illli V. 

(hi rdner. 

12 s 

■\ ; 

Si. 2S2 Pa 

1 4.3 8. 




s d 

Slale V ' 

Thomas, 

136 

S h] 

160. 

1 :)0 

d. 7 6. 





Tex. 

Vaneel v 

Sl;ile, 

2 7 

S.W. 

130, 

Mill 

Tex dr ; 






30 d.J r> 281) note 38, 

28. .\la. Inman v Si ah*. 127 So 

‘162, 23 Ala.\pp I84. 

Wash Stall* v .\ndi*rson, IIG i ’ 2d 
Hll), Ml Wash 2d 167. 

Lanfvuaffo of witness indicatinpr fact 
of death 

l)i)'i*(‘l teslimony to the rlTeet lh.i,t 
deeeasid IH dead may he sui>I)lied by 
laiupiape of wllriesse.s. which eouelu- 
.sively indicates such fact.- Caviiness 
V. Slate, 43 Ark. 33L 

11 


29. .Ma '-Inman v Slate, 127 So 
262. 2:1 .\hi.‘\pp 181. 

O.'il—I^eople V. (''hark, 233 P. 080, 70 
da LAPP 331. 

Mo-s - -P'-rkins v Stale, 133 So 337, 
IGll Miss 71M). 

Pa *(\mimoii\vea 1th v. Lijltricli, 31 
A 2d 13:), 3‘It; Pa 10 7 
Wash Sl.ali* v Anderson, 116 I’2d 
316, 3-10, 10 Wash 2d 167, eitiim 

Corpus Juris. 

30 d .1 ]) 2S,’) note 13. 

Circumstantial evidence held suffi¬ 
cient to show death 
Ala -MeDowell V. stale, 180 So. 183. 
328 \Ia 101 

OM Slory v Stale, 120 P 2d 387, 
73 OkM'r 273. 

30 d . 1 . j) 283 note 13 I al 

30. WM^dl. State v. Anderson, 116 
P.2d 3-lf). 10 Wash ‘.*d 167. 

31. Ala Lewis V. Slate. 123 So 802, 
220 Ma 161. 

dal People v Waller*!, 230 P. •! I‘h 
20 2 dal. 13-1. 

32. d.il I’e()i)]e V. Wat ti'i’."., 230 P 
■11'!, 202 d.il 13-1 Peoph* V. dlarl:. 
233 I’ 0 8(1, 70 dal \pp. :>31 

P.'i. I'i)mmon\ve.'i 11 h v. Lidlrleh, 31 
\ 2(1 I 3.), 'i-l 6 I 'a. -1 07 
2.(1 d.J. p 2.S() Dole*: 16, *18 
Circumstance?; satisfyinir mind to 
moral certainty 

lOvid'-ncc of eii'Mirnstanei*;, siir- 
rmindinp, I Ik* disappe;i ranee of I he 
allt*;;ed victim, which .in* such a.‘i I** 
;,;ili!ly the mind lo a moral eprlaiiitv 
th;>l |)(' is (lead, IS sufheient Poo 
plr V. lhark, 23". P O-SO. 70 i';il.App. 
.331. 

33. Mas.s. <’ommoiiwefi It h v. Wil¬ 
liams, 30 K K. 1033, 171 Mass. '161. 

Tenri Lan(*.isler v. State, 18 S \V. 
7 77, 0 1 T.*un. 267. 

Wash. Slale v. Smith, 37 P. 401, 9 
Wash 311. 

;}() <LJ. p 286 iiot(‘ 47, 

34. Oil. —ik'Ople V. Watters, 259 P. 
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§ 312 

Great caution must be observed in actinsr on pre¬ 
sumptive or circumstantial evidence in the absence 
of direct proof of death, and the necessity of like 
caution has been indicated in characterizations of 
the nature of circumstantial or presumptive evi¬ 
dence required to establish the fact of dcath.*^^ Ac¬ 
cording to some cases death must bo proved cither 
by finding toid identification of the body, or by 
proof of criminal violence sufficient to produce 
death and exerted in such manner as to account for 
the disappearance of the body.*^" 

The fact of death may not be established by hear¬ 
say evidence. 

The weight and sufficiency of evidence to shme 
identity of deceased are considered infra § 31 h 

Statutes. Some statutes in terms require that the 
body or some portion of it shall be found Under 
other statutes, direct proof of death is required.^''' 
That some one is dead is directly proved whenever 


a dead body is found.*'*- 

Defense. Where accused asserts as a detense 
that the alleged victim had betMi seen ali\i' altm* the 
time when, by the tlicory of llu' prool on the part 
of the ]jrosecution, hi' is supposed to have been 
dead, accused must establish such defense h} the 
preponderance of the evidence.'**' 

d. Cause of Death and Criiniiinl Ap.oiiey 

(1) (ienerrd considerations 

(2) Poisoning 

(1) tieiieral Considerations 
The criminal agency a.s the c.iusi: of tlo.ath nui.st in; 
established by sufficu.nt evidence bryoiul a re.ii.on.ibk- 
doubt; Ni may be established liy ciroiineU.uitMl evi¬ 
dence. 

To authori/c a conviction tin* <‘\iden('e nni:.| he 
sunicieiit to show or to wan an! the (‘oiicln'.ion that 
the death resulted fioni tin* cnnnn.il act oi aju'rnu 
of another*’* and, accordini', to the deeinons, \vas 


4-i:, 20: Cal. 154—People v Clark, 
J33 P. 9S0, 7(1 Cal.App. 5.31. 

Mo—State v Lamb, '2B Mo. 218 
Pa—Commonivealth v Lettricb, 31 
A.2a 155. 34tJ Pa. 497. 

30 C.J. p 2.S6 note 48 

35. U S.—U S V. Brown. C C Pa , 24 
F.Cas.No 14.656a—U S. v. Wil¬ 
liams?, C.CMe., 28 F.Cas No 1 6.707, 
1 Cliff. 5. 

Ill.—Campbell V Peop]^^ 12 N E 123, 
159 Ill. 9, 50 Am S R 1,21. 
Circumstantial evidence held insuffi¬ 
cient to show death 
Mo —State v. Bowman, 24.3 SW. 110. 
294 Mo 24.5. 

36. Itectuirenients as to circumstan¬ 
tial or presumptive evidence 

(1) Circumstantial ovidonce of co- 
grent or irresistible force.—Slaughter 

V. State, 106 So. SOI, 21 Ala App. 211. 

(2) Presumptive evidence of the 
strongest kind. 

Miss—Pitis V State, 43 Miss ‘172. 

W. Ta—State v. Beale, 1-11 S E. 7, 
401, 104 -VV-Va. 617 

(3l Presumptive evidence of the 
most cogent and irresistible kind — 
State V. Williams, SU P. 055, 16 Or 
2.S7. 

37. N.r.—Ruloff V People, IS N.Y 
179, reversing 3 Park Cr. 402. 

Va—Smith v. Commonwealth, 21 
Gratt SO3, 62 Ysl. 809 

38. Ala—Inman v State, 127 So 
262, 23 Ala App. 4S4 

39. In Texas 

(1) Statute, now Pen Code ait 
1205, contains a provision in accord¬ 
ance wuth the text—Joiner v. State, 

289 S.W 1009, 105 Tex Cr. 624_ 

30 C J. p 286 note '.53 [a] (1). 

(2) It has been held that, where 
there was direct testiinonv as to the 
killing by eye-witnesses, the evidence 


was .sulUcifiit to o.stablish <‘<>rpu.s 
delicti, e\en thoue.h no wiliit'.ss les- 
tilied that he had seen the iMiily aft¬ 
er the killing—.John-^on v Slate, 203 
S W 003 . s:; Tex Cr. .376 
Identihca I ion of body see infra § 313. 

40. IMont—Stale v. Kindle, 227 P. 
65, 71 IMont. 5N 

N.R—Slate V Gibson, 284 N.W. 200 , 
69 N D 70 
C.l ]) 2S6 note 54. 

23irect evidence 

(1; The term “direct proof,’' as 
u.sed m the .statute, js eiiuivaleiU to, 
.and a synonym lor, “direct evi- 
d'Uice “—State v S(*gg(‘, 161 N.W. 

1022. 36 N.T>. 262 . 

( 2 ) Jn n-L'ning (o, but without 
specilie.'Ul}’- t'on.slniing, the si.ilull', 
it has l»Hen held or recognized th.al 
the fact of de.ath must be proved lo* 
dii'i'cl cvidenee — Slul<. v. Cates, 33 
r. 2 d 57.^. 1)7 Mont. 173. 

30 C .1. p 2.S6 note 1. 

Retroactive operation 

A statute of the tvpe under con- 
sideranon has lieen eon.strued to ap¬ 
ply 111 a pvosecutuin for .ui .alleged 
murder ch.arged to have been com¬ 
mitted prior to llie date on whadi 
the st.'ituLi' became oiuTalive. 1 *<>«,- 
pie V. Beckwith, 15 N 16 53, lO.S N.Y 
67, 7 N.V.Or J If. 

Testimony of physicians 

Testiniony c*f the physicians who 
.saw the corpse. idcaUiIied u, iit-r- 
formed an autopsy, and ar.ecrlaiiK'd 
ihe cau.sc of death i.s such direct 
evidence a.s the statute requires: il 
IS the bist and most saiisf.-udorv 
evidence and is concIusj\c, even in 
the absence of any <‘erliticatc of 
death fiom the civil registry or else¬ 
where—People V. Diaz, 19 I’uerto 
Rico 497, 


Othor pai-ticuiar lu.'itten, couatituting 
direct jiroof or cv^denc.^ 

Mont. Siali- \. It i !l\.i\ a h. I(i.’> P."d 
670. til iMonl 9 .S Uc \ I’fild.r, 

.Ml P. 2; M..nt ..(H ini. v 

I’epo, .’)!l P i 'I, ‘3 Uoiil I ; 

N V P(M)i>I(‘ \ u. el.u Mil. II, 

I0‘S N.Y. I’.r, I I’r 116. 

31) C J. p note .') 1 

43. N V. Peiiple \ P.ilmej. 16 NM 

.VhO. 111!) N'.V. 111). ‘I \ni P 1”: 

42. low.i Sl.'ile V. \'ini«Ml, "I 
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43. .Ma 

And, 

r*. oil V, 

S-M 
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29, 3 
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I urn.' 

a V 

Sial e, 

1-7 Si 

. "6 2 

: \i 

. 1 . \i-p 

l.M 

D.'l SI 

.ii'* \ 

.loIlU '.DtJ, 

7.) \ 

6 6'i. 

670, 1 ; 

W.W 

Harr. 3 

1 1. 

«’il nu; 

Cor- 


pu;i Juru>, 

(la. -vVl i;.))ei SI lie, I < S.I-;, 'd VII. 
I!);{ G.'i. 1.57 \\ .ir r. n \. Sl.ii. , 1 I : 

S.IO 'IS.'!, I!,'l (|;i I I, (Ur I«,n 
Sl.'ile, llu; S.IO l"l3. 1., I C., 

K.v. Walter.'i v. <'oUiuiiin r.il| 16 , 

s w.od 15::, ■:<ii k.\. p.ulu* 

PoruMuuiv I a It ]|, I,,:j .;v\ "d l,:o, 

I\S. ‘rdMI IPiwIi V. <’(•Uiitioiiw I a U h, 
Ml S W 2d I!I6, ;:M K>. .|‘u, 

Plaiilv, re.Jiip v <all h. 11) 
S W'.Jd 1(S, ‘i'lS Ky. 

Miun Sl.ili V. \'oge‘,, .'6,: N' \\ ;p; ,, 

10 7 iViirni .S!». 

Mo. Slalt* V. Mca<Jii\v;., .M !!,\V,'‘tl 

103:!, :;::() aim. kim). 

Mold, stale V. Kmdlr-. ‘137 i'. 

Mont. '.)S. 

Ok).- lOdward-! v. ill.ale, 4:s !’.';d 
58 (iKi.t'r III. 

Teiiii. 1 tucker V, Slate, ri|) ;:,\\.''d 
2n.S, 17 1 Term. Mi!). 

Tex.- n<‘rri;ind(Z v. Sl.ili*, S "d 

947, 1 111 T(‘\ I 'r 1.5!) \ .-ni,-, ] \. 

Stall', 272 S.W. i;!0, 100 '1'. xGr. ::!). 
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Vt—State V Rounds, 160 A 2-19, 104 
VL i42. 

Ya.—Terry v Commonwealth, IDS S 
E 911, m Va 
30 C d. p 287 note 59. 

Proof of effort to cause abortion 
is essential m a prosecution foi 
manslHUKhter liy abortion-Arm- 
strontT V. Stale, 115 So. 212, ]ii7 L^la. 
404. 

Disease caused, or operation ren¬ 
dered necessary, Ijy wound 
Proof of corpus delicti wa.s not 
weakened liy teslimonv th.al doc-ased 
died of a disease caused bv a bulb-t 
wound crimiiially intlictt'd, or (rom 
an operation deimied nc-eessary be¬ 
cause of su'-h wound in an attempt 
to .save Lite vi-'Lim’s liii-Common¬ 

wealth V ScoviTn. 14 0 A. 611, 1*92 Pa. 

26 

Act of deceased caused hy fear of 
hodily injury 

PvKb‘n<a> has bf-n held to sustain 
conviction of manslaughter on the- 
t)rv Hint wife of aeeu.sed suslainc'd 
fatal iniune.s as tin- result of )ump- 
jtig from rapidly moving aulomohile 
beeause ol laasonable fear Hint ac¬ 
cused was about to injur(‘ bei seri¬ 
ously.—Sanders V (^)mmon^v<•altll, :>() 
S.VV'.2(1 37, 2U Ky 77. 

Statement by prosecuting" attorney 
Where tJie casi‘ involved umcslion 
as to whu’h of two iiulepeiulenl acts 
was (he i*ause of death, a statement 
by the pro.-eeulmg .ittorm-.v in the 
form iiT a <iiie:ilion to a. witness did 
not const Mule ('vidcnee tending to 
show that death resulted from a 
particular one ol the two ludeiiend- 
<*nl acts Stale v ilriggs, 193 SIC. 
361), 184 S.C 304 

Evidence hold liudicient to show or 
authorize conclusion that death rc- 
sulced Iroiu criminal act or ajfon- 
cy in pfcneral 

US. I0\aiis V n S, (\C.-\.Kan, 1 :.'2 
I^’2d 161, (Mmtoinnnc. lo mandali (11 
S CL. MS, 111 2 tl.S. 651, 8.5 L Md. 
11(12, v.iealing. C C .\ , 1 1 .'i P.2d 9'15, 
ceriioi’an g,ranted ill S.Cl. 69, 311 

H.s 85 p.iod 401 


Ariz 

- \ IltoJU- 

V. Stale, 65 P 2d 6 16 

4 9 

.A r 1 z. 1 ti 8 

-Horn ton V. State, 4 

P 

2d 388. 39 

.\riz, 1 17 

CAiI. 

Peof)b* V 

Bonill.i, ‘199 P. 78 1 

1 1 

1 Cal .Ajip. 

219 1 a ople V We.sl 


lake, 23') P. ‘>12, 10 6 <\i.I Aj)p 2 17 
Pi'ople V. Vieniiia, USD P lOtll, l(l5 
Cal \pi). 115 People v Wil.ion, 2 15 
P. 56.5, 61 Cal Ajtp 611 I'enido v 
Spencer, 208 P. UNO, 58 (’al.App. 
197. 

Ca.- ..ter V. Slati‘, 17 S.M.‘2d 7:!6, 

193 Ca 202 W'nsjier v. Slate, IV 
S C.2a 714, 19 :*. Ca 15 7- Ward v. 
Stale, PM S.K. 9 16, I 8 I <la 561! 
Sligli V. Stale, 151 SC. 799, 171 
(Ja. 92 Taylor v. S1at<‘, 118 S 10. 

675, 155 Ca 785 

Idaho—Stale v .Johnston, 113 P 2(i 
809, 62 IdaJio COL. 

Ill.—People V. T<)bin, 15 N I0.2d 687, 


369 111. 73—People v. Schanda. 185 
NE. 183, 352 Ill. 36 

Kv—Bates v. Commonwealth, 143 S. 
W2a 7Sn, 284 Ky 1. 

Miss—Capps V. State, 196 So 6J9. 
189 Miss 131—Stub))s V. State, 111 
So. 827, 118 Miss. 764. 

Mn—Slate v Ring. 119 S W 2d 322. 
3 12 Mo. 1067 

Mont—State v Ualkovieh, 105 P 2d 
679. Ill JMonl. 19 

AT Y.—Peopb* V Poole, 111 AT.Y S. 258. 
127 App Div 122. afllrmed 93 N.E 
1 128. 199 N Y 512—Pi-ople v. Oer- 
ringer. 25 AT Y S 1012, 73 Hun 203, 
afhrmed 37 'N'.E 565. 142 N V 629 

P.i —Sce Commonwealth v. Stoner. 52 
York Eec: ll.-c 133 

Tfx-—Pee V State. 161 S W.2d 290, 
111 Tex Cr 135—IMrk.s v .Stale, 6 3 
S W 2 a 301 , I2t Ti‘X ih'. H)5—Banks 
V SI a t c, 4 1 S W. 2cl 716. 119 Tex ( h* 
:;.S5—Le.ahv V State, 13 S IV 2d 871, 
111 Te\ Cr 570—Boyd v State, 272 
S W 131, 100 Tex 98. 

Va. lUdole v. Common wealth. 115 S 


E 5 

20, Pi.5 

Va. 

168 

Wat-h 

Stale 

V. 

Pa.^^chall, 8.5 P.2d 

104 6 

. 197 W 

Aash 

58 2 

W Va - 

*-St.il.‘ 

V. 

MellalTa, 157 SE 

595, 

no w'. 

Va. 

266 

36 (' ,1 

p 287 

note 

5!) lal 


Evidence held sulllciont to show or 
autJiorizo findinjif that death re¬ 
sulted from 


(1) Shooting 

\la --Spiuicer V. State, 15 1 So 527, 

228 .\la 537 Wahleu v. Slati*, 198 
So 261, 29 Ala.Ap)) 162, afllrimal 
198 So 261, 2 10 Ala 193 - Blew v. 
Stale, IT I So. 544, 27 Ala App 483 
• Sl.ingliter v. State, lOiJ So 891, 

21 A la. App. 211. 

.Ark Strililing v Stale, 281 S W 3S, 
171 Ark. ISh 

<’al l’(M)ide V Snulh, 101 P.3<1 510, 
1.5 <\al.“,d 640 IN-opl^- v Smith, 12 
P 2<1 91.5, 315 (’a,l. 719 Peorjie V. 
(A)wan. 101 P.2d 125, 38 Cal.\pp 2<1 
231. 

(la liong State, 4 S,l'13d 7i>, 60 
(la.Apl) 7.5 VKkir*, \. State, 198 
S.I6 106. :>« (;a.Ai»p, 307. 

Idaho Stale V. .Joim.'.ton, 113 B.2d 

809, 63 Idaho 60 1 Slat.* v. Mc¬ 

Lennan, 231 P, 718. 10 bl.iho "’86. 

Ill Pev>j)le V Schanda. 18.i \’.M 183, 

35 3 111 36 

Iowa. Stale V. nieliin.m. 193 N W. 
21, 195 Iowa 71).') 

Kv Caih't* V CoMimonw<‘a It h, 86 S 
\V.2d ‘dd), 26P Ky. 538 Liwvi.-, v. 

(’ominonvve.a] i h, 6 S \\’ 3d 502, 224 
Ky 50! P»ro\vn v. ConunonwM*aIl b, 
3.»4 S W. 891, 200 Kv 313 

Ml.'-.s. IbKilvvell V. Stale, ITS So, 58.), 
181 .')09 Binnim.s v. Stale, 

14 1 So. 897, 166 Ml S'.. 376, 

Mo Stale V. King. 11!) S.W.'ld 323, 
34‘> Mo. 1067 Stall- v Smith. II 
S \V.2d 4 5, 329 Mo 273. 

Mont Stall- V. ■lA-ites. 33 P.2d 578, 
97 Mont. 17.3. 

N.C. -Slate v, McKinnon, 25 S I'! 2ii 
606, 223 N C. 160 Stale v. Smith, 
20 ’s.K2d 313, 221 N C. 278 StaP- 
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V Cnsry, 159 S.E 337, 201 N.C. 
18,5—State V. .Tohnbon, 138 S.E. 
19, 19.1 X.C. 701 . 

Okl—Pjtts V. Stale, 8 P.2d 78. 53 
Okl Cr 165. 

Or—St.ite V. ATewberg, 278 P. 568, 
129 Or 5 6 1, 63 A.L R 1225. 

Tex—Tjuuder v. Stale, 60 S.W.2d 239, 
121 Tex.C’r. 36—Craham v. State, 
.51 S\V.2d 401. 121 TexCr 343. 

Yii — Waller V. Commonwealth, 16 S. 

E 2d . 80 S, 3 78 Va 204, ciwtiorari 

denied 62 SCI. II 06 , 316 US. 679, 
86 Ed 1 752, reheaiung denied 62 
set. 1289, 31 6 U.3. 712, 86 E Ed. 
1777 

Ybs.—-P.elo.si V State, 255 N.W S93, 
215 WBs 6 19. 

30 .r p 2S7 note 59 [aj 
(21 Blow". 

Cal —People V Kruse, .86 P.2d 886, 30 
CI'il App 2d .55!) 

Uiah- Slate V Coho. 60 P.Jd 952, 90 
Utah 89. 

30 C.,J p 287 note 5 9 I a). 

(3) Shooting or blow' IVilIingharn 

V Slate. 183 So 887. 28 Al.i..Vr*p 261, 
.‘crtiorari denied 183 So. SitJ, 236 Ala. 
,577. 

(!) Shoolinj;, notwilh.standmg oth¬ 
er wounds wei-i* also inllictcd. -Brin- 
siui v. .Stale, 198 So 1.), ill I''*la. 228. 

(5) Blow of str.angnl.'it ion b\ luirn- 
ing - Stale V .Solomon, 210 N W 4 18, 
203 Iowa 9,94 

(6) Blow with hand or (l.sl -Payne 

V (>ommoiiwea 11 h, 151) S.W.2d 130, 
289 Kv. .590. 

(7) Blow wHh instrimienl or un- 
pb'uienl 

Ark- Im.sler v State, 126 S.W^2<i 

•>7i;, 1.97 Ark 1175. 

Ky Brown v Coininoiuvea 11h, 74 S. 

\v 2d 9 39, ’!55 Ky. 4 86. 

Okl Baker v. Slate, 83 P2d 586, 
6.) Olvl.th'. i:)6. 

PlnlippiiK* B. S V. Ballon, 1 Philip¬ 
pine 128. 

Tex Sinilh V State, I.!‘! S.W'.2d 264, 
137 'Pex.Cr. 63 1 Ilillrn;in v Stale, 
7‘! S.W' 2d 607, 1 26 Te\.(’r. .929 

Smith V. Slat.‘. 57 S.W'.2d 163, 123 
'fexCr. 95. 

(,S) St.ibbiii;', or (-ulting. 

Ala (;ar.\ \ Stall-. 92 So .53:;, 18 

Al.i 8i)i) 367 

pc S.niM.rd B. S, 98 E.2d 325. 
69 Ap)) I ».C It 

Mm;. Mvet.-. v Slate, 2 Solid 800 
(i.itler v Stale, 118 So. 3t)9, 152 
Mm.'i. 13. 

(D) St r.anr.ulat ion Peopb- v. Min- 
I/,er, 191! N.E 370 , 358 Ill. i>L5 -30 (\ 
.1. p 287 note 59 [ah 

(HI) Sniolbenng .Melton V. Slatts 
III,S S.E. 695, ISO (Ja. 660. 

(11) Burning" 

Okl Stoiy V. State, 120 P 2d 387, 
7:5 Okl.(h 27.3 

Tex, Hill v Sla.te, 161 S.\V.2il 80, 
14 1 Texth'. 57. 

(12) Wb)und.s cauanig s(‘ptieacmia 
througli i-h.im of natural cau.sos un- 
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not the result of accident or natural causes'*'* or ) -^vas not the result of the .Kt 


of (loci',isi'd 


liiin 


chfinpred by human action—Hall v. 
State. 15!l XE 420. 19.^1 Ind. 592. 

(13) Shooting-, followed by second¬ 
ary hemorrhage from wounds, re¬ 
sulting in death—Commonwealth v. 
■Williams, 156 A S6, 30-1 Ta 299 

(14) Blow causing wound, followed 
by tetanus. 

Fla.—Berry v. State. 153 So. 507, 114 

Fla. 73. 

Mo.—State v. Payne, 56 S.W.2d 116. 

331 Mo 996. 

(15) Blows wutli club, followed by 
pneumonia—^Williams v. State, 258 S. 
W. 3S6, 162 Ark. 2S5 

(16) Blow resulting in fall and 
fracture of skull causing cerebral 
hemorrhage.—State v. Trent, Mo., 27S 
S.W. 676 

(17) Blow causing laceration of 
mouth resulting in hemorrhage, in 
case in which deceased was a hem¬ 
ophiliac—State V. Frazier, 98 SW 
2d 707. 339 Mo. 966 

(IS) Knife wounds, followed by in¬ 
fection—Moore v. State, 71 S W.2d 
531, 126 TexCr 391. 

(19) Burns and concussions, with 
resultant pneumonia—State v. Rich¬ 
ardson, S4 P.Jd (199, 197 'Wash. 157. 

(20) External violence causing 
rupture of aorta.—La thne v. State, 
233 NW. 549, 204 Wis 41. 

(21) Handcuffing to pole of victim 
who had previously been stricken by 
heat, with resultant exposure to sun. 
—Wells V. State, 167 S E. 709, 46 
Ga.App. 412. 

(22) Failure to apply for and ob¬ 
tain license to operate premises as 
tenement house, under statute re¬ 
quiring an inspection, compliance 
with certain standards, and pavment 
of fee, where building collapsed and 
burned and several persons were 
killed.—Commonwealth v. Samson, 
196 A. 564, 130 Pa Super. 65. 

(23) Acts and threats resulting in 
act by deceased causing death — 
Whiteside v State, 29 S W.2d 399, 
115 TexCr. 274 

(24) Inducing diabetic to discon¬ 
tinue use of insulin and to adopt 
diet in which use of carbohydiates 
was not restricted.—State v. Kar- 
sunky S4 P 2d 390, 107 Wash 87 

(25) Blow with instrument, even 

though deceased was intoxicated and 
intoxication might have aggravated 
consequences of wound —Dial v 
Commonwealth, 109 S.W.2d 41 270 

Ky. 7S. 

(26) Criminal abortion or attempt¬ 
ed criminal abortion. 

Cal.—People v. Schafer, 247 P. 576 

198 Cal 717. 

H C.—Hart v. U. S , lO'S F 2d 792 70 

App D.C 269. 

Ill—People V. Stilson, 174 N.E 45 

342 Ill. 158. 


Iowa.—State v. Rowley, 2 IS H.W. 
340, 216 Iowa 140. 

Mmn—State v Hansen, 190 N.W. 

4S1 153 Mmn 339. 

30 C..T. p 2S7 note 59 [a]. 

(27) Lack of due caution and cit- 
cumspoetJon in performing ab*irtion, 
—I'eople v. Long, 1()3 P 2d 96!», !-> 
Cal 2d 590, superseding, App. 96 P 
2d 354. and 96 P.2a 1021 certiorari 
denied Long v. People of Stato of 
California, Gl S Ct. 136. 311 US G9S, 
S5 L.Ed. 452. 

(28) Criminal conspiracy—Pcoph‘ 
V Paz, 36 P.2d 657, 1 Cal.App 2d 2G2 

Evidence held suficient to support 
finding that thinness of di'cfa.sod'.s 
skull did not contribute to his df-alh 
when he was beaten —People v. 
Peirce, 116 P.2d 7.07. 4o Cal.App.2d 
731 

Evidence held insuflcient 

(1) To show that death was caused 
by criminal agency in general 

Fla—Misleb v. State. 187 So. 388, 
137 Fla. 723. 

Ga.—Clay v State, 168 SE 289. 176 
Ga 103—Langston v Sinte, 10 6 S 
E. 903. 151 Ga 388 
Ky.—Walters v. Ctunmonweallh. 165 
S.W2d 153, 291 Ky. 573—Tarkanev | 
V. Commonweal 1 h. 13 S W 2<J 31, 

240 Ky 79(», followed in StduuihM* 
V Commonwealth, 43 S W 2d 311, 
240 Ky. 7S5, and T’roboeo v Com¬ 
monweal ih. 13 S AV 2d 42, 2 10 Kv. 
779—Commonwealth v Inman, 9 
S.AA"2d 1000, 225 Ky. 667 
Mont—Stale v. Rulkovich, 105 P.2fl 
G70, 111 Mont. 19. 

Neb—Treppish v. State. 252 N W 
388, 126 Neb 21. 

Tex—"Vancel v Stale, '272 S W. 130, 
100 TexCr 39—Follis v Stale, lOl 
SW. 242, 51 TexCr 186. 

30 C J p 2S7 note 50 [hi 

(2) To show that death w,us 
caused by criminal buining- Hill v. 
Slate, 93 So 160, 2ii7 Ala 144 An¬ 
derson V. State, C So 2d 29, 30 .M.-i 
App. 364 

(3) To show that fh*ath resiilti'd 
from blow on h.-ad—Lilth- v 
monwealLh, 276 SW 158, 210 Ky. 
494 

(1) To show that tlciilli wa.s 
caused by b«citing—Coleman v. I’urn- 
monwealLh, 138 S.VV 2d 333, 282 Kv 
303 

(5) To show that death re.suK im 1 
from attempted aborlion—Peo;)!,* v. 
Holmes, 17 N E Jd 562. 369 III 624 

(6) To show that death ri'sulleil 
from criminal ahorlion—Stal<‘ v. 
Clark, 194 N.W. '655, 4 6 S D. 4 90. 

(7) To show that any drug was 
prescribed or administer«*d to pro¬ 
cure miscarriage—Peoph* v, Flaher¬ 
ty. 218 NY.S. 148. 218 App Div. 204 

(8) To show that death from 
freezing was caused by rcfu.smg 
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shidter.- Piillins v. ("oinnumwe ilth, 

99 SW2d 783, 266 Ky. (•':<' 

(9) Ti^ .show that blue whien m iv 
ha,ve hc'-n a eimlnhuha;; u.‘s 

an unlaw fill blow Sl.ati' v. [founds. 
161) \ 219. 10 1 \'t 112. 

Admissi 1)111 h of e\ id<‘ii(M‘ a;, to «*or 
pus delict 1 see ‘ iipra •'J 20 1 
IJurden of piool' ami pro; nmpl ions 
as to corpus deluMi ; e^‘ .Mijiri ^ 
186. 

IssUi's, proof, and \arianei> ;.ee ; u- 
pra, §§ 175 18 1 

Weight and sllUleienev of evidence 
show aeeiised'n pai (leipat ion in, or 
eoiiTH'elion wi(li, erinie :,ee infri J, 
:H9- 322. 

44. (l-i Warren v Slate. IP' SK 
283, 153 Ga 3.5 1. 

30 ('.I p 28 r not(‘ .»9, p t“.9 mde 3’; 

Necessity of overcoming hyix'the.MP 
of acciflont 

In ])ro'eeulion for nmi der >if lui.\ 
hv j.lxu'inf’, him fiom ililf. wh(re 
llK'i-e W'ere no e\ e\\ 11 n**’ ; t •. to .til* *’,( d 
■ ‘ntne, Inpolhe, i , of ."eeideiil.il d« ilh 
nni',1 he le.ei’eoine h\ *\(ime*in, 
jiroof .‘.how ing eotnnin ; n»n el e(fi re e 
PI lelv V. SI.lie, 1 ■'.8 \\ |ii6, 137 

Te\Gr I 73 

Evidence hold snlllcieut ta> nhow ov 


anthoriKo concliu.ion that death 
was caused by 
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self*" even thouffli the body has been found and 
bears indicalions of a violent death The fact that 
the death nccurrcd as the result of a criminal act or 
agency of another must he shown beyond a reason¬ 
able doubt in order to authorize a conviction.*' 


No universal and invaritiblc rule may be laid down 
as to what will amount to proof of criminal agency, 
each ease depending on its own peculiar circum¬ 
stances.*** The fact that the death occurred as the 
result of a criminal cause or agency must be es¬ 
tablished by clear and unoc|uivocal proof,*** and the 


-45. Ctii.— Warrt'n v Stale, 11- S 10 
2^3, in:’, (ja :in} 

30 C .1 p 3S7 nolo CO, 

Sliowing* 'by accused 

( L) H Ixas ht'ld that, Avh«‘t»* 

thij' dol'fnsi' of i'^un'iili' ih on by 

ai‘C‘US'‘d ho nuisl t'sLablish tbt‘ laol 
by proof salisfaotory to Ou* jury ..r 
tu a doi;ivo tlini will oroato, to^flhcr 
with all Iho r'viclonoo in tho caf,**, a 
rr>asonahb‘ doiibl as to :u‘cust‘d’s «uiU, 
unh'Ks .siu‘h doubt from (Ik* ov- 

idonc't' jtrt^diK'od by lhi‘ slat.' itsolf. 
Slato V' Donovan, S A 2d S7G. 1 Torrv, 
Dol., 27.7 

(2) 11 has also hffn ht'ld Ib.'il, in 
tho f'aso of a wound not in its naliirt' 
mortal hul wbK'li is liholj, to ondan- 
OT’ vb'sti’ov lil'‘, a('<’us<'d who ro- 
li«'s on tho tlffi'usf* tbal dft'oast'd's 
rnallroatirn'm of tho wound or his 
nnsoondiiiM was tho tMUso of doalh 
must oslablish by rb'ar and satisfaf- 
tory cvidonoo that snob malIroaIinont^ 
or misoonduo.L was th(‘ solo oauso ot 
(loath- Slato v. .Johnson, 173 A CCil, 

C \V W.lhu r , Dol., ‘M I 

Evidence hold insufdcient to okoUuIo 
to a moral <‘oi‘(aiMly thi‘ liypolhosus 
that (loooasf'd. .subi'‘ct to sonilo d<‘" 
rnmilia, of suioidal londmioy, <‘oinmil- 
lod suioido. Doorilo V. I\luri>liy, IS I 
N Y S 17'l, I 03 App. Div 177 
Evidouce hold Kiilliciont to show oi 
authorize conclusion 

(1) 'Phad latal uoumi wan not solf- 
indictoti 

('a,l ■ i’oopir V. \\'ra>, App, 132 l*-2d 
21(1 

Mo Stato V. Kim-„ Hi) S\V2d :12'', 
3.H Mo. locr ,‘-Halr V. SiniLli, -M S. 
VV.'Hd 1!», 32i) Mo. 37 2. 

30 tl .]. p 2.S7 not(‘ CO I a,l. 

(2) Thai (loath roMilh-i from <’rim 
inal aot or ap.otioy of anotlior anil 
not horn suicido 

(■’ah- I‘o(>plo V Wilson, 2 13 T rii!."), Cl 
(Ml Ai'P 

Dla Di'W'V V ,Sl.Mlo, .So 22 1, 1",.. 
in.'i 1 1.3. 

Idaho Slalo V. Mohoiman, 2:;i I’. 

71.S, 10 Idaho 2S(; 

Ill. I'l-opli V iMi'miiu.on, ‘13 N M 137, 
".r.ll ril, 133. 

Miss Doan v Slalo, ICO So 3,SI, 173 
Mis.' 23'l. .siip.p.ost loii of on-or- ovor- 
rulod 1(>‘1 So. Ida. 17 .f Miss .’,3 1. 
Ton I’ark^ v St.ito, C:: S W ‘Id PdD, 
12,1 To^lb ‘I(l3 huoa.s v Slalo, 
1,33 S\V .H?, C) n\‘N(b. 2(;‘) 

30 (1.1. p 2H7 nolo CO laj. 

Evidence held snlliciont to rebut or 
nervativo inference or theoi*y of 
siiicido 

Ala. - Willnu’jham v. Slalo, .183 So. 


SST. 2S Ala App 261. ooriiorari do- 
mod l'S:i So. .SS)2, 236 Ala ■.377. 
ftil—r‘,.,)pl.‘ V Chowan, 101 l’2d 123. 

3S till App 2d 231 

Mi<‘h—Dooplo V (lorndt, 222 N W. 
18.3, 211 Mmh. 622 

:Miss—P. outuoll V. Stall*. ITS So .3S.), 
ISl Miss 300 

Y,.v—Rtalo V Watts, 206 V 26 ,53 

Kov 200, adlmriiiM opinion 290 
P 732 52 No\ '1.33—Slate v. Holt, 
210 P. 537, 17 Nov 233 
Tonn—Moon v Stat«\ 212 S.W 30, 
116 Tonn. 310 

Eiridcnce held insujtflcient to show 
aiiv ro'iscmahlo iirohability ot siu- 
C'ltld — Stale Y Solmeider, 20S NW 
r.CC, 53 N.D. 031. 

46. W Va —St.ile V PlanaRan, 26 W 
Va 116 

30 Cl .1. p 130 nolo.s 33-35 

47. Ala Walden v Stall*, lOS So 

261, 20 AlaAiiji 162, atlnnii'il lOS 
So ’ 261, 240 Ala 103-(l.irv v 

State, ')2 So 3';3. IS Ma.Npp 367, 

O.M ■ haiiK'-'ton V Stale, 106 SIC OO-*, 
1.5t <Ja. 3S.^ 

Mo.” Slato V. (h)oilson, 232 SW 3Si), 
200 Mo. 321. 

N y Pooplo V. Pronj:-ard, 101 N.M 
S3(). 26.5 N.V. 100, 03 A.h H 1 163 
N.<’ Stale V .Johnson, 138 S 10 10, 

103 N.D 701 

N.D State V Myres, 274 NW S.»1, 

67 N.D 573. 

P'l (kmunoiiwealt h v (lardner, 12S 
\ 87, ‘’'S’ Pa. 15S (’ommonwoallh 

V. PnV.lira'. 130 \ 101. 276 P.i. 233 

SP Stale V Thomas, 156 S I'l. 160, 
159 S.(\ 76 

'Pt'N (Jr*avs V .Slate, 116 S \\ hi 
1073, 131 TonDi 170 P.'cve.s v. 

Slali'. 101 S.W ‘hi ‘M3, 131 Te\ (T. 
.560 Puford V Slate. Pr S U' ‘hi 
1073. 11‘2 Te\ Dr. 1»''3 Vaneel v 

St.It'-, ‘172 S.W 1 30, 100 Te\ Dr. 30 
30 (‘..I F> 1S3 n»>le 3.S, p ".SV note ,)0 
Statute f)rovi<lmp. Ih.al the I aot ol 
Ihe Killinp, i)V ao»*ii'od mu.M bo « 
t.ilih'.iieil lievuMil a KTl.son.lbb' doubt 
1 ,.,.; l„.eii eih’d in .‘.t.ilinp. that (ho 
|-;h‘ 1 thal doalii r.'.sulhd lio.n a 
(timinal a;p’no\ iniir.l bo e.lablo.bed 
Ix’Vonil a, ro.i;iOiiahlo deiibt State \ 
P.Me"., 2.3 P.2d 57.8, 07 Mont. 1 < 3. 
Accused’s ovidenco as to siiicido 

ir eVldi'Hoe introdlleed ))y .leeiised 
eiiJivmoe:, the piiy that dei ea.se,| took 
hi;; own hte, or .sliow.'-l tbal .'.uieido 
,s' so piobible a", to ereale m the 
mind.5 of tile lurois a iea;.unahle 
doubt an to a'■eii.sei”;; p.uill, lie i;, eti- 
tilled to aeiiuillal Slate v. Pee;.on, 
PIC N-W. 317, Il'T) lowii 33.3, AnuDa.s. 
19111) 1275. 


Proof of motive is insuHiuiont to 
warrani a, conviction in the absence 
of proof bi ynd a re.'i.senabb' donhl 
that death wais ean.sed .seme ornn- 
inal means or ai^oncv— Vance] v. 
Stale. 272 SW 130, 100 TeX Dr. 31). 
Evidence held suflicient to show or 
support conclusion beyond rea¬ 
sonable doubt that death was 
caused by 

(1) Criminal agency in yneral.^ 
N(‘b—Morris v. Slate, 191 N.W. 717, 
109 Neb 412. 

Pa “Commonwealth v Pishop, l.lt A. 
637, 285 Pa. 4 9. 

(21 .Vs'-ault.—People v. rj>n;ilds, 20 
N'YS2d 4.39, 239 .\i)p.I''iv .1017. 

(:i) Hllllel wound — People y Pri'n- 
^ard, 191 N fC. 830, 263 NY 100, 03 
A P.U 1163 

(1) AVonnds inllicled wilh iee pick. 
—lIani[)ton v Slate, 133 S W 2il 122, 
13.8 Tex.Di. 271 

(5) Wounds mlliited with knife- 
Marlin v Stall', 20 S I6.2d 266, 1 !)3 
Da S‘M 

(6) Sulfoi'atinj^ or straiii-’lirifr.- - 
• iTii.vs V. Stale, lit) S.W.2d loT.i, 1“4 

179 

Evidence held insuJncient to show 
beyond reasonablts doubt that 
death was causocl by 
(1) (’riminal .'U'.cm'y in ^;enctMl 
Paus'd*>n V Slalo, PH) S.I6 iiDu, 151 
Da. 388 

i2) Plow wilh ban* Ibd Sl;il( v. 
Itnindi. Dili SP .ml. 95 W’ Va. I3:h 
(3) Wound inllieli'i) witli Knife.- 
II.eevc‘1 V. Slate, hll S.W “(1 21.>, 131 
M'e\ (’r 56') Piiford v. Stale. 17 S.W 
2d 11)7 3, 1 1 2 '13'V Di 593 

(-1) Unlawful ab'irlinn Stale v, 
iluudson, 252 S W'’. 389, 2')*F Mo .,.1. 

43. lUoiil. Stale v. Kindle, .12/ P. 
65, 71 Mont. 58 

49. Kv. Tari.ani'v v. Denuuon 
Nveillh, 13 S W’ ’ll :il. 2 111 K^ 791). 
r<)lU)Wed III Sehll'>l'‘l v (’"Oil. ion 
wealth, 13 s W^ "A\ 1 1, ;; 10 Kv i 
and Prtdmen v. Domm.iiiwe.ill h, -PI 
S.W' ‘2d I”, ‘Mil Kv. 7/9. 

Othei* statomonCs 

(1) evideiii'e to f.bnvv death 
Item a criminal .ip.eiiev mu*.I be clear 
.uul eop.eiit. ‘I'.'irkanev v. Dointuon- 
vve:iltb, U: S W ’d 3'10. 2'1() K.V, /i)l), 
Inllovved in Selun.li'r v. (’oiniiion- 
we.allh, 1.3 S W “d II, 211) Ky. TlwC, 
.niil Proboro v. Doinmoi)wealUi, 13 S. 
W :d '12. 210 Ky 779. 

(2) Tile evidence must bu clea,r, 
full, and eoiiviiieiMj;, - Slate v. Pou.sh, 
120 S.16. 30'1, 95 W.Va. i,i2. 
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causal connection may not be based on mere con¬ 
jecture and speculation.^^ So evidence which is 
fairly susceptible of the construction that death 
was accidental, was due to a natural cause, or was 
the result of suicide is not sufficient.^^ In general, 
however, the fact that death was caused by the 
criminal act shown may be proved in the same man¬ 
ner and by the same character of evidence as are 
permissible in proving other facts.It is not nec¬ 
essary that It should be shown beyond any possible 
doubt that such criminal act was the cause of 
death a mere possibility that death resulted from 
some cause other than such act will not overcome 
facts proved leaving no rational grounds for 
doubh^"^ nor will an inference from incompetent 


evidence overcome thcm.^fi Evidence, otherwise 
sufficient to show the criminal act as the Cc'iuse, 
which excludes every reasonable hypothesis that <in 
agency other than such criminal act was tlie cause 
of death is sufficient to show tlie cause' of death 
beyond a rcasonalilc doubt.Wht're a cau'.e sutt'o 
cient to produce death or a coinplicatn)ii n'siiltiiig lu 
death is shown, and no oilier cause is shown tt) 
have existed, a sufllcient basis for tlie conclusidu 
that the result arose from the known causi' is af- 
forded.^'^ 

The manner and means in and by wlindi tiu' ennu 
was committed are not elements of the coipns de 
licti,t’S and the exact manner of the killing ne<sl 
not be proved beyond a reasonable doubt to estab' 


(3) Proximate relationship be¬ 
tween assault, and victim’s death 
must be clearly proved to justify 
conviction of murder, obscure or 
merely probable connection between 
them being- insufFicient.—People v. 
Brengard, 191 NB S50, 265 NY. 100, 
93 AL.R 146.5. 

(4) For additional statements see 
cases in 30 O J. p 387 notes 59, 60 
50. Tenn.—Rucker v. State, 129 S W. 

2d 20S, 174 I'enn. 569. 

Vt.—State V Rounds, 160 A. 249. 104 
Vt. 442, 

£g,Tial possibility and probability as 
to cause 

Evidence which authorizes the con¬ 
clusion that it IS equally possible and 
probable that death resulted from 
a cause other than the criminal act 
charg-ed as that it resulted from such 
act is not sufficient 
Tenn—Rucker v State, 129 S.W 2d 
208. 174 Tenn 569 

Va—Terry v Commonwealth, lOS S. 

E. 911, 171 Va. 505. 

BCigrb. blood pressure as cause of death 
Evidence that death of deex^ased, 
who five days before had been struck 
on the head by a rock thrown by ac- | 
cused, was probably caused by hig-h 
blood pressure was insufficient to 
sustain conviction for voluntary man¬ 
slaughter—Rucker v State, supra. 
Medical testimony too uncertain 
In prosecution for first degree man¬ 
slaughter based on charge that ac¬ 
cused struck deceased a blow on the 
head which caused his death one 
hundred eighty-eight davs later, med¬ 
ical testimony that death was a "pos¬ 
sible result" of the blow, or that the 
death "might have resulted” or "could 
have resulted" from blow, was insuf¬ 
ficient to support a conviction.—State 
V. Bynum, 43 N.E 2d 636, 69 Ohio 
App. 317. 

Failure to show wound as cause of 
disease causing- death 
There was an insufficient showing 
that a wound was the cause of d'^aih, 
in the absence of evidence that a dis¬ 


ease which was the immodiabj <‘ausc 
of death resulted from the wound — 
Slate V Everett, 110 SB 22, 101 N. 
C. 442. 

51. Mont—State v. Kmdlo, 227 I’ 
65, 71 Mont. 58—State v. 

201 P 272, 61 Mont. 25. 

In the first instance, however, a<‘- 
cording to some statements, th(‘ <’or“ 
pus delicti IS proved if the oiicum- 
stances attending the death an* con¬ 
sistent with crime, oven though lh(*y 
may nlso be consistent with acoidi'iil 
or suicide, but ultimately the enm- 
inal agency must be ostalili.shed b(‘- 
yond a reasonable doubt.— Common- 
wealth V. Gardner, 128 A. 87, 282 Pa. 
458. 

52. ND—State v Myres, 274 N.W. 
851, 67 ND. 572. 

53. Cal.—People v. Kruse, 86 P.2d 
88 G, 30 Cal App 2d 559 

Necessity for affirmative proof neg¬ 
ativing other causes 

(1) Aflirmativc proof that a later 
injury independent of that caused bj 
the criminal act charged di<l not oc¬ 
cur is not required uiub-r al) <‘ir- 
cumstances—I’eoplc v Kruse, 86 P. 
2d 886, 30 Cal App.2d 559 

(2) Proof that it was impossible 
for an alleged intervening ageiicv 
to have caused death is not n'qmred 
—Hicks v. State, 18 SB 2d 637, 66 
Ga.App. 577. 

54. Cal —People V. Kruse, 86 I* 2d 

886 , 30 Cal.App 2d 559—I’eopb* v'. 
Ybarra. 228 868, 68 Oal \pp 259 

Ga—Hieks v. State, 18 S B.2d (137, 
66 GaApp. 677. 

Ky.—Cummonwealth v. Su 11 1 va n, 14 8 
SW.2d 343, 311, 285 Ky 477. qu<d- 
ing Corpus Juris— Alder v. Com- 
monwealih. 286 S "W 696, 702, 215 
Ky. 63 3, quoting Corpus Juris. 

30 C.J. p 287 note 66. 

55. Mich—Peopb* v. Farrell, 100 N. 
W. 261, 137 lilieh 127. 

30 C J. p 288 note 67. 

56. ND—Stale v Myres, 274 NW 
851, 67 N.D. 572. 
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Showing death not result of .a,ccnie3it, 
natural cause, or uuicido 
In general (he requirenu'iit (b.n if 
must be proved (liaf death re.'.ulted 
from tin* crmiin.al a -enev of .undlu-T- 
IS salistieil \vher<' it f, . huvvn that 
death was not f he I’t-Mill ol ie<*jd'n(, 
of natural <“au!.<‘, or of . incKb* 
Shelton V, Stale, 117 So iS, IV \la, 
4 65. 

Evidence held laifllclent to n. ;’,ati\e 
negligen<‘(* of laii; or niillia.it 

nii'iit of wound,'. nl \ ic| no Itall v 
Stall*, 159 N,B. 199 ln<l SiC’ 

57. Ark. Ouller v. Slate, "PI 11 
85 1, 154 Ark 59 8. 

(la. Pong; v Stale, 4 S B :M V!>. (hi 

Ga.App 517. 

Kv ('oniinon vvea I Ih v S.ulliv'ui, I4.S 

S \v.:’d ;m:;. i i. ;is:. Kv. -t < /, 
mg Corpu.s Jux-i::. 

30 (\.J. p 2.87 imte 65 
Evidcnco held auJUcn'Ut: 

B\ uh'Mce that m eii, t d * (roek di 
cea.'ied, .a .voung, on Ig* 'iini, 

dishM'.'i (m/'. I’cil.un of h« r Ntih-br** 
ami lliat ;.he wa. ni gomi h< ipb 

.•-.hurt Iv hel'on- hlow ;in<l rjul tn»t <iic 

from nalur.'il c.air . locillnt wnh 
other cir<*um;.l.'im*,'; , wi • uitb’O u( 
to .so*.lam eonvntioji ol ni hi lau 'h 
t''r, a', again',I lonlrnlnm that j( 

failed lo allow h< yund i’* a.- oti.ibh* 
ilo'ibl Ib.al :iel iif ;u'eu'«(l wo. 
oi'< onl t ibul mg, e.tij; I-ib’.-xlb S.i.itf 
V. Nichole;, ::.;7 P. 'jOi;, 13.» VV.a h 
333. 

52. i\la',:. l'ornruon w « a 11 h W < b 

.‘■her, 5 (hi'hi ::95, 52 \Tii 1> / I I. 

Ohio. Sla,(e V. Kn'ipj), <1 \.B 

70 Ohio St. 3.S(), 1 AiiiiO.i;. Mp 
Pa. (’onmionw ea 11 h <hil.htr, .» Pi 
■103. 

Statements including nic.ina of Itill- 
ing 

In a, proM'ciil ion under .an m 
diclmenl for killing ''h\ unlawful 
burnm;* with tire," ihe unl.twlu! bui'u 
lug of dec* oi.cit with tiro li.i;, In r u n 
ferred to ;o. the corpu;. (blnti 
Lantvham v. Sl.iO*, Ala., II .So.2d 13 1. 
(2) It haa ahso beiui •daUai in .a 



41 C.J.S. 


HOMICIDE 


§ 312 


iish the corpus delicti.-'’^ It is sufficient under some 
circumstances to show the finding- of a dead body, 
and the appearance thereof showing acts of vio¬ 
lence,as where the injuries were apparently suf¬ 
ficient to cause death and the surrounding circum¬ 
stances exclude inferences of accident nr suicide.^^ 

In case the killing of deceased at the hands of 
accused is not seriously questioned on the trial and 
the defense is justification, it seems that such strict 
proof of the cause of death as might otherwise be 


required is unnecessary.^^ 

It is not necessary that the criminal agency 
should be established by evidence wholly independ¬ 
ent of that which tends to connect accused with 
the commission of the homicide.®^ 

Direct or circnmsianiuil evidence. The cause of 
death and the criminal agency may be established 
cither by direct evidcncc^*^ or by circumstantial ev¬ 
idence.^*’ It is not necessary that the evidence that 
death was caused by criminal means should be ob- 


('.ose involving such nn indiolnif'nl 
that “the character of tho fire, the 
manner of its binning :is dosenbed 
by the witnesses; the d.'imai;t‘S as 
sliown to the uppnr part of Ihe liody 
of the deceased and that of failiii.* to 
show injury to the lower part of the 
body, the bottle of gasoline siibstan- 
ti.illy used whin taken in connection 
with the position of I lie body—all 
tho* other i‘\ ideneo ineluded, make, up 
tho corpus ilelu’ti.”—Wilson v Slate, 
S So.2d 122, 2i?, Ala. 1. 

59. Cal.—iVoplo V. C^lark, 2:bJ V. !)Sn, 
70 Cal Apr. 

Ivy— Alder v. Commonwealth, 2X0 S 
W. OOC, 702, 2 ir» K:.>. Oi:;. quotinj^ 
Corpus Juris. 

m.iss.—-t\>niim)nweaIIh v. ,Iordan, OC 
N 1^3 -Sti'i, lioT Mass 2r,<l. 

WVa- State v. (\aldwell, 100 SE 
75'!, 7r»(;. 108 WVa IblO. eilirif- 

Corpus Juris. 

:Ul C.,r p 287 note G2. 

Several Tblowa 

A.s be.inna on (lie of death, 

It IS not nei'essarv to .show whii'li 
onf‘ of seyeral lilows wa.s the fat.al 
one or when the fatal lilow was 
struek, if it definitely ajiiM'ars that 
one of su<‘h blows was t 1p‘ <*ause of 
death, in sueli em.e evidenei* as to 
Wlieii the fatal l)low was struck or 
which blow w.’i.s tile fatal blow is 
not matenal with respect lo the 
e;iuse ol d(*alli lull Ls mnliTial only 
on other is.sues, sueli .as motive, ae- 
eused’s iiitoNieat ion, and the rip,lit of 
.sel f-di'feiise Sl.ati- v Stewart, li)7 
MW. !I7'1, 108 low.i OIS. 

Evidence hold sulliciont to prove 
allegation of indietinenl (1m1 rni ans 
W(‘r<‘ unknown to praiid .jury Cook- 
man V. Stale, IG S W 2il 122, 112 te\ 
C.r 22:;- - Alitehel! v. Slate. 1(1 S.VV 2d 
87, 111 Tex.(*r nil. 

60. (\al- I'eople V. We.sll.'ike, IbS!) I*. 
212, HiG (^'ll Apj) 2.(7. 

Mv.--,\ ld(‘r \ (\)mmon weal I h, 28G 

SW ODG, 7(12, I’l.G Ky GKI, qiiot- 
inp Corims Juris. 

Mich Peo[)le V .laekzo, 172 JN W. 

2.57, 200 Mie.h 182. 

Death from shooting* 

IGvldeni'e of llu* IindiTpiT of (he body 
of a <‘ertain person nnder eireurn- 
sta,nces showing’ that hd was shot 
lo de.ath by some person was sufU- 

41 C.J.S.- 2 


eient. to e.sta.blish corpu.s delicti — 
State V. Campbell. 2ri7 S W. 121, 201 
Mo. 018. 

■VTounds not self-inllictecl 

(1) Evidence of tindinp of body of 
person dead as a result of wound.s 
which could not have been self-in- 
flieted IS sutlieient to establish corpus 
delicti.—T^eople v. Pu Bois. 60 P.2d 
100, IG Cal App 2d 81—IVople v. Cok¬ 
er, 2*18 P r)\2, 78 Cal App. 151. 

(2) So evidere e of findiiif^ of a per¬ 
son mort.'iliy injured by wounds 
which could not have hot n self-in- 
flieled and of his resultant death is 
mlTbiiiil to eslaldi.sh the corpus de¬ 
licti ’-l>eoid(‘ V. (.’’okf'r, 2‘IS P. 512, 
78 (^^l App. 151. 

61. (la Maitin v. Slate. 20 S E.2d 
266, 1 02 ria 821 

WVa - Slate V Tonev, 127 SE :{5, 
08 W Va. 22G 

02. Wa.sh - -Slat#* v. Moody, 25 P. 

122, 7 Wa.sh. 205. 

Prinia facie evidence 

Where llimi* w.is niduallv no (tues- 
t ion or issue a.s to eaiisi* of death 
.‘UkI elairn of sel f-defeiisc* was made, 
nviijenee (hat deceased w^'l,s shot 
four time.*-, ;»nd fell uiK’onseious i.s 
jirim.i facie ev'idenee lhal .shoot mp, 
<‘iuse(l death Slate v Ko/.ovu'li, 250 
I*. 205, M5 Wa.sli. 227. 

63. Ala. I meet I v. Stat(*, G5 So :!51, 
186 Ala 2*1. 

Kan Stale v I>avi.s, 28 P. 1002. *18 

K.ni 1. 

64., Ala. IV.'ildeii v Stale, 108 So. 
261, 20 Ala Apfi. 'IG2, allirmeil 108 
So 261, 210 Ala t‘i:i Cai.N v 

Stale, M2 So, .522, 18 Ala Ajjp 261. 
(la, VVrisjier v. Stale, 17 S E.2<1 71'1, 
102 (la,. 157. 

Kv. -Taik.'uiev v. (Commonwealth, *12 
S W 2d 2 1, :M0 Ky. 70a, followed 
in SehiistiT V CNnnmon we/ilt ii, -12 
S.VV.2(1 n. 2*10 Ky 785, and Pro- 
])oe(» y. (^)rnlnonweallh, *1*1 S W.2d 
'12, 2*10 Ky. 770. 

Mont Sla,te v. (Aale.s, 2.2 P 2d 578, 
07 Mont 172 , S(;it(‘ v. Kindle, 227 

P. 65, 71 Mont. 58. 

65. Ala Walibui v. SiJil<‘, 108 So 
261, 20 Ala ApT>. '152, alUrmed 108 
So. 2G4, 210 Ab'i. 102 -Slau/^hler v 
Stati*, 106 So 801, 21 Ala App. 211 
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—Cary v. Slate, 92 So 522, 18 
Ala App. 267. 

Cal— People y. Cowan. 10] P 2d 125, 
.28 Cal Ar)p 2d 221. 

Ca—Wmsper v State, 17 S.E 2d 714, 
102 Ca. 157. 

in.—P(‘ople V Tobin. 15 M.K.l'd 687, 
2GO III. 72 —ivople V. riaiison, 101 
ME. 520, 250 III. 2G6. 

Ky.—Pa>no v, Comnionw''eaUh, 150 
S W 2cl 1.20, 2v80 Ky. 500—(''oinmon- 
W'calth V. Sullivan, 148 S.W 2d .242, 
285 Ky. 177. 

Miss.— Perkins v. State, 125 So .2.')7, 
IGO IM 1 SS 720. 

Mo- Stale v. P.avne, .56 S W 2(1 116, 
221 Mn. OMG- Slate v Meadows, 51 
S \V 2d 102 ::, 2::() Mo I02fi - State 
v Smith, 4 1 S W 2(1 45. 220 Mo. 
272 

Mont, -State y Kipjis, 201 P 272, 61 
Mont 25 

MM -S(a((‘ y. Coyh‘. 42 P.2(l 770, 
20 N.M. 151. 

P.'i.- CoMiTnoiiWMMlth V. Leltn('h, 21 
-\.2.1 15.2, ;:4(> Pa. 4 0 7. 

Tex- Smith v, St.'ile, i:i2 S W 2(1 MilS, 
127 T<>x(V. 511 Smith v State, 
57 SWl>d 102, 122 Tejc.Ch-. 0.2 - 

West V. State, ;M S.W.2(1 2r):{, III) 
T(*\(h‘. 4 68 

WVa. SI.lie V. Koontz:, 18 ;; S.h:. 680 , 
117 W.V.M, ‘;. 2 . 

:»() C.J p 288 note 68. 

Other statements 

fl) Tin* exia(ene(' of .V(»nie ('rini- 
in.'il apene^v e.ui.Mnp, Die death may 
he established hy eireumsiant lal (>yi- 
(letKS*, l*ayiii> V, Poimnon\vea,ll h, 150 
S W 2 d 12 ( 1 , 2 .SO Ky. 200 . 

(2) Exist i-in'e of ('nminal ap.eiiey 
as eausf' of death may In* cstabli.slied 
by I’lreum.slani la 1 evub'ner or by lire- 
sumpliv(‘ rea.sonni/; (ai faels and eir- 
eiim.slain'(*.s. Stale v lb .'lie, 14 1 S. 
E. 7, 4 0 1. 104 W.V.i. 617. 

(2) Diis'et te.stimony is not re¬ 
quired m murder pro.seeut hjii to 
prove th(‘ ap,eii(‘y eausnip,* dealii, 
I'eople V. Hanson, 101 N.E 520, IIGO 
111. 260. 

Statute 

In view of a statute iirovidlnK that 
death sliall bi* (‘stablished by di¬ 
rect. pioof and that (be f.'iet of kill- 
mp, liy a( ('used shall be e.st.ablished 
]>ey(jn(l .*( reason.'ible doubl, tin* fact 
Unit death resulted from a criminal 
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: frorr the b'^'Iy of deceased.®^ To establish 
by criminal cai:se, hro.vcver. prcsiimprive evi- 
'iencL he cr^^fen: ard irr.sisuble.^* The 

cmcirm'^yantial cvi'ience rni:st he such as to permit 
;-ry to drav; a reas^nahle inference that a 
crm‘. has hjLii commirred,^'^ and circumstantial cv- 
ai'.T'.c;, :s insurheient to cstahlisn the criminal agency 
:t il is as consistenr with the absence as with the 
existence of the criminal ag^ency.®^ 

-Vccused miay show the fact of suicide either by 
^aircci evidence or by circumstantial evidence from 
wnich the mterence of suicide m*ay fairly be 
dravrn."'^ 

^\’cccssify of expert or medical festimony. In 
some cases the cause of death may be established 


without the use of expert testimony,'^ especially 
where there is not an actual issue as to the cause 
of death*- or where there is no suggestion of death 
from any cause other than the wound innictod, and 
deceased is shown to have been of previous good 
health and to have received proiier medical treat¬ 
ment If, however, the cause of death is olisciirc 
and abstruse and a layman could have no well 
grounded opinion as to the cause, there is no prop¬ 
er foundation for a finding by the jury as to the 
cause without expert medical testimony.''-^ 

Necessity and effect of aiilnp<sy. An autopsy is 
not essential in all cases."^ When an atilotis}’- is 
performed its probative effect is not necessarily de¬ 
stroyed by the fact that it is not comiilete,"^ hut 


may be proved by circum- 
5::antiai ewcience—Siate v. Caces, 
P.3d 575. 07 IMont. 170. 

Several means ciiarg*ed 

Proof that deceased came to her 
death by one or more of the means 
chargTtd could be established liy cir- 
cumstantia] evidence—Wrisper v. 
State 17 S.S.2d 714, 193 Ga. 157. 
3E*aiIiiirs xo produce opinion of autopsy 
snrg'eon 

Where shooting was admitted by 
accused and testimony showed that 
decea.«!ed had died in presence of eye- j 
witnesses shortly after shooting, evi- j 
dence was suHicicnt to establish cor- I 
pus deliTti, notwithstanding failure 
to prv..Juce opinion of autopsy sur¬ 
geon as to cause of death.—State v. 
Coyle. 4J P2d 770, 3D X.AI, 151. 
Overcoming hypothesis of accident 
(.iJ In prosecution for murder of 
boy by shoving him from cliff, where 
there was no eyewitness a hypothesis 
of accidental death could be over¬ 
come by circumstantial evidence to 
show criminal agency.—Black v. 
State, 12S S W 2d 406, 157 Tex Or 


was so caused—Black v. State, su¬ 
pra. 


In such case to show criminal 
agency the circumstantial evidence 
must refer to matters occurring at 
the time of, or after, the commission 
of the alleged criminal homicide; 
evidence of circumstances occurring 
before the alleged homicide, as, for 
example-, that accused had attempted 
to adopt deceased and that he took 
out a policy of insurance on the life 
of decrased, would not tend to show 
that death was caused by criminal 
agency, although such facts might 
rend to show motive—Black v. State, 
supra. 

-iijvidence or conduct of accu.^ed 
or of Circumstance.^ occurring at the 
time of. or after, the death need not, 
in such case, of itself be sulficieni 
to show that the death was caused 
by a criminal agency; it is suffi- 
c:ent if, with other evidence, it au¬ 
thorizes the conclusion that the death 


Conduct of deceased and attendan 
circumstances 

In determining whether neg]igenc< 
of accused, who threw blasting pow 
der into fireplace, proximately cansec 
I death m fire following explo.sion 
j conduct of deceased and attendan 
I circumstances could be considered — 
Embry v. Commonwealth, 32 S AV 2c 
; 979. 236 Ky. 201. 

Circumstantial evidence held suffi. 
cient to show death Tby crimina] 
agency 

(1) In general. 

Ala.--Gary v. State, 92 So 533. IS 

AlaApp. 367. 

—AA^risper v. State, 17 S E 2d 714, 

193 Ga 157. 

Iowa.—State v. Solomon, 23 0 NW 

448, 203 Iowa 954. 

(2) AVhere no question as to cause 
of death was raised at trial—Scott 
V. State, Tex Or., 47 S.W 531, 
Circumstantial evidence held insuf¬ 
ficient 

a) To esiahhbh that death was 
caused hy criminal agenev—^AA'an-^n 
V. Slate, 112 SE 2S3, 153 Ga 354 

(2) To exclude reasonable hypothe¬ 
sis of suicide.—Cornwell v. SUie, 177 
I S E. 235, 179 Ga 6GS 
I 66 . Ga.—Hicks v State, 3 S S E ‘^d 
j 637, 64(1, 66 Ga App 577. eitmg 

I Corpus Juris, 

j sn c.j. p 2SS note 72. 

; 67. Ivy. Taikaney v. Common¬ 
wealth, 13 SAV2d 34, 240 Ky. 70(i, 
followed in Schuster v. Commun- 
weallh, 13 S.AV 2d 41, 24fi Ky 785, 
and Proboco v Commonwealth, 43 
S,AV.2d 42. 240 Ky. 779. 

68. Ky. Payne v. Commonwealth 

159 S.AA^2d 430. 2S9 Ky. 59(1-^ 

Blankenship v Commonwealth 16 
SW2d 47S. 22S Ky 830 
89. K\. AA alters v. Commonwealth 
165 S.AV 2d 153. 291 Ky. 573 
Circumstantial evidence held insuf¬ 
ficient to show that death was caused 
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by cnminnl agency of another than 
deceased.—Hawk v. Common wealth, 
114 S AA"2d 496, 2S1 Ky. 217. 

70. Iowa—State v TJeeson, 3 36 K AV. 
317, 3 55 Iowa 355, AnnCaKl91lA. 

71. Ga—James v Stale, 20 S K2d 
S’7, 67 Oa App. 30!)—Brown v Slate, 
<3 SE 33, 10 (la '\pp, 216. 

Ivy—Commonwfalth v Sullivan, 148 
S.AV’'2d 343, 285 Ky. 177. 

Tonn—Pianklm v State. 373 S.AA’2cl 
281. 

30 C.J p 28S note 70. 

Ability of layman to determine cause 
AVhere average lavman woubl know 
that proved injuries caused death, 
expert testimony is unuo(N>ssa ry.— 
State V. Rounds, 3 60 A. 2 19, 10 1 A''!. 
442. 

Bvidence other than that of surgeon 
held sulficient 

In a prosi‘(‘ul ion in wIiicU the 
charge was that den lb n-mlled from 
shooting, while it would bavr hrm 
better practice to bavo the surgeon 
who operated on d.nwa.scd mid a(- 
lended him until be died testifv as 
to the immediati' cause i,l' rlenib, tes- 
timonv of otbcTs wilb I’csixw'i to 
wound.s and ti'eatnirul decensrd 

and surrounding eii eurnsta tiers w.us 
suJlicient to warinnt liny jii cimclud- 
mg that death rtisulti'd from sbool- 
ing—Slaughter y State, 106 So. Sill, 
21 AlaApp. 211. 

72. Wash—Slate v. Bozovicb 25.) I* 
395. 115 \A-u,b 227- Stal. ^ Moo¬ 
dy, 35 P. 132, 7 Wash. 395 

73. Nev.—Slate v. Alurjiliv, 9 Xb-v 
394. 

Trnn—jMnyliMd v Stale, 19 S \\ 74 2, 

loi P"nn () J 3—Ijt nioiis v SUite, 
37 S W' 552, 07 Tenii .560. 

74. Vt—State v Rounds, 3 00 A 24') 
1U4 Vt 412 

75. ^ Ga—Hi(ks v State, 18 S E 2d 
G37, Gill. 66 Ga.App. 577, citing 
Corpus Juris. 

30 CJ p 288 note 73. 

76. Alinn—State v. Lucy, 42 N.Vb 
697, 41 Minn. 60. 
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its conclusiveness is materially affected by the fact 
that it is made at some considerable time after 
deathJ'^ 

(2) Poisoning 

A conviction in a prosecution for homicide based sole¬ 
ly on alleged poisoning is not authorized if the evidence 
is not sufficient to show the criminal administration of 
poison and the fact that death resulted from poisoning. 

In a prosecution in which the only alleged cause 
of death is poisoning, a conviction is not authorized 


if the evidence is not sufficient to show the crim¬ 
inal administration of poison by another than de¬ 
ceased,'^® and to show that death resulted from pois- 
oning.'^9 The evidence must be sufficient to show 
or to warrant the conclusion that death did not re¬ 
sult from a cause other than poisoning.®^ Evidence 
to establish the corpus delicti is sufficient, however, 
if it fully satisfies the jury beyond a reasonable 
doubt in that regard.®^ 

That poison was administered criminally may be 
shown by circumstantial evidence,®^ as may also 


77. Tex.—^Wilson v. State, 53 S.W. 
122, 41 Tex.Cr. 179. 

78. Ala.—Langham v. State, 11 So. 
2d 131. 

Evidence lield sufficient 

(1) To show the criminal admin¬ 
istration of poison in general. 

Ark.—Shank v. State, 72 S.W.2d 519, 
189 Ark. 243—Sneed v. State, 255 
S.W. 295, 159 Ark. 65, correcting 
opinion 251 N.W. 704, 159 Ark. 65. 
Ga.—Driver v. State, 22 S.E.2d 83, 
194 Ga. 561. « 

Mich.—People v. Franszkiewicz, 4 N. 

W.2d 500, 302 Mich. 144. 

N.Y.—People v. Benham, 5*5 N.B. 11, 
160 N.T. 402, 14 N.Y.Cr. 188. 

Tex.—Dansby v. State, 114 S.W.2d 
251, 134 Tex.Cr. 15. 

Va.—Hamilton v. Commonwealth, 177 
S.E. 847, 163 Va. 1089. 

W,Va.—State v. Koontz, 183 S.E. 680, 
117 W.Va. 35. 

30 C.J. p 288 note 76 [a]. 

(2) To show that inhalation of il¬ 
luminating gas, causing carbon mo¬ 
noxide poisoning with resultant 
death, resulted from the acts of an¬ 
other than deceased-—People v. Dur- 
borow, 20 P.2d 708, 130 Cal.App. 615. 

(3) To show the criminal adminis¬ 
tration of poison, there being no evi¬ 
dence of suicide.—Hamilton v. Com¬ 
monwealth, supra. 

(4) To show the criminal adminis¬ 
tration of poison, evidence as to pos¬ 
sible suicide being insufficient to 
show any reasonable probability of 
suicide.—State v. Schneider, 208 N. 
W. 566, 53 N.D. 931. 

(5) To negative theory that poison 
was taken with suicidal intent, 
jilich.—People v. Gerndt, 222 N.W. 

185, 244 Mich. 622. 

Neb.—Davis v. State, 215 N.W. 785, 
116 Neb. 90. 

(6) To negative theory that poison 
was taken accidentally. 

Mich.—People v. Gerndt, supra. 
Neb.—Davis v. State, supra. 

(7) To negative theory that poison 
entered body of decedent through in¬ 
nocent means, such as embalming 
fluid.—People v. Franszkiewicz, 4 
N.W.2d 500, 302 Mich. 144. 

(8) To negative theory that death 


resulted from chronic, cumulative 
poisoning rather then from an acute 
condition caused by the unlawful ad¬ 
ministration of a large amount of 
poison.—People v. Franszkiewicz, su¬ 
pra. 

Evidence held insufficient 

(1) To show criminal administra¬ 
tion of poison. 

Ala—Langham v. State, 11 So. 2d 
131. 

Ind.—Osbon v. State, 13 N.E.2d 223, 
213 Ind. 413. 

Tex.—Jones v. State, 251 S.W. 1096, 
94 Tex.Cr. 471. 

(2) To show criminal administra¬ 
tion of poison, when incompetent 
evidence as to other alleged mur¬ 
ders by poisoning was disregarded. 
—Wrather v. State, Tenn., 169 S.W. 
2d 854. 

79, Mo.—State v. Nesenhener, 65 S. 

W. 230, 164 Mo. 461. 

Tex.—Edge v. State, 164 S.W.2d 677, 
144 Tex.Cr. 480—Baker v. State, 16 
S.W.2d 248, 112 Tex.Cr. 254. 
Notwithstanding accused’s admis¬ 
sion that he administered poison, a 
conviction is not authorized if the 
evidence is insufficient to show death 
by poisoning. 

Miss.—Pitts V. State, 43 Miss. 472. 
Tex.—Wilson v. State, 53 S.W. 122, 
41 Tex.Cr. 179. 

Method of computation of amount of 
poison 

As bearing on the sufficiency of 
evidence to show that death result¬ 
ed from poisoning, a computation of 
the amount of poison in the body, 
based on an examination of parts of 
the organs, and then, by multiplica¬ 
tion, reaching a conclusion as to 
the total amount, has been approved. 
—People V. Franszkiewicz, 4 N.W.2d 
500, 302 Mich. 144. 

Evidence held sufficient to show, or 
to warrant conclusion, that poison¬ 
ing caused death 

Ark.— Shank v. State, 72 S.W.2d 519, 
189 Ark. 243—Sneed v. State, 255 
S.W. 895, 159 Ark. 65, correcting 
opinion 251 S.W. 704, 159 Ark. 65. 
Ga.—Driver v. State, 22 S.E.2d 83, 
194 Ga. 561. 

Ind.—Osbon v. State, 13 N.E.2d 223, 
213 Ind. 413. 


Ky.—Brown v. Commonwealth, 293 S. 
W. 975, 219 Ky. 406—Daniels v. 
Commonwealth, 240 S.W. 67, 104 
Ky. 513—Levering v. Common¬ 
wealth. 117 S.W. 253, 132 Ky. 666. 
136 Am.S.R. 192, 19 Ann.Cas. 140. 
Mass.—Commonwealth v. Gettigan, 
148 N.E. 113, 252 Mass. 450. 

Mich.—People v. Kuhn, 205 N.W. 188, 
232 Mich. 310. 

Minn.—State v. Solem, 160 N.W. 491, 
135 Minn. 200. 

Miss.—Dean v. State, 160 So. 584, 173 
Miss. 254, suggestion of error over¬ 
ruled 162 So. 155, 173 Miss. 254. 
Mo.—State v. Hepperman, 162 S.W. 

2d 878, 349 Mo. 681. 

Neb.—Davis v. State, 215 N.W. 785, 

116 Neb. 90. 

N.Y.—People v. Haber, 223 N.Y.S. 
133, 221 App.Div. 150—People v. 
Voelker, 221 N.Y.S. 760, 220 App. 
Div. 528. 

N.C.—State v. Smoak, 19'5 S.E. 72, 213 
N.C. 79. 

N.D.—State v. Schneider, 208 N.W. 
566, 53 N.D. 931. 

Okl.—Barrett v. State, 47 P.2d 613, 
57 Okl.Cr. 259—Warren v. State, 
215 P. 635, 24 Okl.Cr. 6. 

Va—Hamilton v. Commonwealth, 177 
S.E. 847, 163 Va. 1089. 

■W.Va.—Slate v. Koontz, 183 S.E. 680, 

117 W.Va 35. 

30 C.J. p 288 note 76 [a]. 

Evidence held insufficient 

(1) To show that death was caused 
by poisoning.—Langham v. State, 
Ala, 11 So.2d 131—30 C.J. p 288 note 
76 [b]. 

(2) To show that death was the 
natural result of the unlawful act of 
accused in giving a drink of whisky 
to deceased.—Votre v. State, 138 N.E. 
257, 192 Ind. 684. 

SO. Tex.—Edge v. State, 164 S.W.2d 
677, 144 Tex.Cr. 480—Baker v. 

State, 16 S.W.2d 248, 112 Tex.Cr. 
254. 

81. Pa.—Zell v. Commonwealth, 94 
Pa. 258. 

Overwhelming evidence is not re¬ 
quired.—Zell V. Commonwealth, su¬ 
pra. 

82- Ky.—Cassell v. Commonwealth, 
69 S.W.2d 544, 248 Ky. 679. 
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the fact that death resulted from poisoning.^^ 

The view has been taken that chemical analysis 
of the contents of the stomach is not essential to 
prove death by poison.According to some cases, 
however, failure to make a post-mortem examina¬ 
tion of the body and to make chemical tests may 
be considered in determining the sufficiency of the 
evidence,^^ and it has been held that failure to 
prove, by the chemical tests made, the presence of 
poison in the organs is persuasive, if not conclu¬ 
sive, evidence that deceased was not poisoned.^® In 
order to permit a finding by the jury that poison 
was the cause of death, it is not necessary, howev¬ 
er, to prove that a quantity of poison sufficient to 
cause death was found in the body, where it is 
shown that the particular poison in question is rap¬ 
idly eliminated from the human body after admin- 
istrationA*^ 


e. Confession, Admissions, or Testimony of Ac¬ 
cused; Accomplice Testimony 
Extrajudicial confession or admissions of accused are 
not alone sufficient to establish the corpus delicti, but 
usually they may be considered with other evidence In 
determining whether the corpus delicti is sufficiently es¬ 
tablished; accomplice testimony corroborated by a con¬ 
fession, or a confession corroborated by accomplice tes¬ 
timony, may be sufficient to establish the corpus delicti. 

In accordance with the general rules in crim¬ 
inal cases, stated in Criminal Law § 916, the ex¬ 
trajudicial confession^^ or admissions^^ of accused 
are not alone sufficient to establish the corpus de¬ 
licti in a prosecution for criminal homicide; as 
sometimes stated, the corpus delicti cannot be estab¬ 
lished by the uncorroborated extrajudicial confes¬ 
sion of accused.^® While there is apparently au¬ 
thority for the view that there must be evidence, 
independent of a confession, sufficient ultimately 
to establish the corpus delicti,as a general rule, 


W.Va.—state v. Koontz, 183 S.E. 680, 
117 W.Ta. 35. 

27eg'ativiiig' nonczimiiLal administra¬ 
tion 

As bearing on the sufficiency of 
evidence to negative the possibility 
that arsenic found in the body of 
deceased had as its source the fluid 
used in embalming, the fact that the 
embalming fluid subsequently ana¬ 
lyzed was a sample obtained at the 
time the analysis was made and was 
not conclusively proved to be the 
same as that used in embalming was 
a circumstance for the jury to con¬ 
sider.—People V. Franszkiewicz, 4 N. 
W.2d 500, 302 Mich. 144. 

Circumstantial evidence held suffi¬ 
cient to sustain conclusion that there 
was criminal administration of poi¬ 
son by another than deceased and 
that death was not result of suicide. 
Cassell V. Commonwealth, 59 S.W.2d 
544, 248 Ky. 579. 

S3. W.Va.—State v. Koontz, 183 S.E. 
6S0, 117 W.Va. 35. 

84. Tex.—Johnson v. State, 15 S.W. 

647, 29 Tex.App. 150. 

S5. Va—Hatchett v. Commonwealth, 
76 Va 1026. 

Evidence favored 

Evidence of chemical examination 
is favored in cases of poisoning.— 
Davis V. State, 131 So. 900, 222 Ala 
285, citing Corpus Juris. 

86. Mo.—State v. Hyde, 136 S.W. 
316, 234 Mo. 200, Ann.Cas.l9l2D 
191. 

87. Pa—Commonwealth v. Danz 60 
A. 1070, 211 Pa 507. 

Proof by circumstantial evidence 
That death was caused by arsenic 
may be proved by circumstantial evi¬ 
dence, notwithstanding post-mortem 
chemical analysis of decedent’s 
stomach did not disclose presence of 
arsenic, where death ensued twelve 


days after poison was taken.—State 
V. Koontz, 183 S.E. 680, 117 W.Va. 
35. 

88. Ala.—Shelton v. State, 117 So. 
8, 217 Ala 465. 

Ariz.—State v. Benham, 118 P.2d 91. 
58 Ariz. 129—Burrows v. State, 297 
P. 1029, 38 Anz. 99. 

Ky.—Lacey v. Commonwealth, 65 
S,W.2d 61, 251 Ky. 419. 

Mich.—People v. Kirby, 194 N.W. 142, 
223 Mich. 440. 

Mo.—State v. Bowman, 243 S.W. 110, 
294 Mo. 245. 

Mont.—State v. Ratkovich, 105 P 2d 
679, 111 Mont. 19. 

H.M.—State v. Dena, 214 P. 583, 28 
N.M. 479. 

Or.—State v. Howard, 203 P. 311, 
102 Or. 431. 

Tex.—Smith v. State, 132 S.W.2d 264, 
137 Tex.Cr. 634—Black v. State, 128 
S.W.2d 406, 137 Tex.Cr. 173—Her¬ 
nandez V. State, 8 S.W.2d 947, 110 
Tex,Cr. 159—Aven v. State, 2'oZ S. 
W. 521, 95 Tex Cr. 155—Kugadt v. 
State, 44 S.W. 989, 38 Tex.Cr. -681. 
Wash.—State v. Montgomery, 132 P. 
2d 720—State v. Anderson, 116 P. 
2d 346, .10 Wash.2d 167. 

30 C.J. p 289 note 5. 

Want of independent evidence of 
criminal agency 

Evidence was insufficient to estab¬ 
lish the corpus delicti where there 
was no evidence independent of con¬ 
fession which tended to establish 
the identity of deceased and the fact 
that death was caused by a crim¬ 
inal act.—Clay v. State, 168 S.E 289 
176 Ga. 403. 

89. Ariz.—State v. Benham, 118 P.2d 
91, 58 Ariz. 129. 

Ky.—Lacey v. Commonwealth, -65 S. 

W.2d 61, 251 Ky. 419. 

Wash.—State v. Montgomery, 132 P. 
2d 720—State v. Anderson, 116 P. 
2d 346, 10 Wash.2d 167. 


90. Ala.—Hill V. State, 93 So. 460, 
207 Ala. 444. 

Utah.—State v. Johnson, 83 P.2d 
1010, 95 Utah 572. 

30 C.J. p 289 note 5. 

Corroboration of confession by inde¬ 
pendent evidence of corpus delicti 
generally see Criminal Law § 839. 

91. lu Pennsylvania 

(1) The rule apparently is that, 
notwithstanding the independent ev¬ 
idence to show the corpus delicti is 
sufficient to aulhorizn the submission 
of the question to the jury and to 
authorize the reception of the con¬ 
fession of accused, such independent 
evidence must satisfy the jury be¬ 
yond a reasonable doubt that the 
crime has been committed.—Com¬ 
monwealth v. Gardner, 128 A. 87, 282 
Pa. 458—Commonwealth v, Puglise, 
120 A. 401, 276 Pa. 236—Gray v. 
Commonwealth, 101 Pa. 380, 47 Am.R. 
733. 

(2) Particular evidence of the cor¬ 
pus delicti held sufficient in pro.socu- 
tions for criminal homicide in which 
confessions wore involved.—Com¬ 
monwealth v. Bishop, 131 A. 657, 
285 Pa. 49 j—G ray v. Commonwealth, 
supra. 

(3) In a prosecution under a stat¬ 
ute providing that a person who, as 
the result of shooting at a human 
being in mistake for game or any 
wild animal, shall kill a human be¬ 
ing shall be guilty of a misdemeanor, 
in which the confession of accu.sed 
had been received in evidence, the 
evidence was held sufficient to sup¬ 
port a conviction, where the jury 
had been instructed that, before they 
should consider the testimony as to 
the statements and admissions of ac¬ 
cused, they should be satisfied be¬ 
yond a reasonable doubt from the 
evidence in the case, independent of 
such statements and admissions, 
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it is permissible to consider an extrajudicial con¬ 
fession or admission, which otherwise may be con¬ 
sidered, in connection with other evidence, in de¬ 
termining whether the corpus delicti is sufficiently 
proved,^^ and a confession or admissions and such 
other evidence, considered together, may constitute 
sufficient evidence to establish the corpus delicti.^^ 

Corroborating or independent evidence, which 
may be considered with the confession to establish 


the corpus delicti, may be circumstantial and 
such evidence need not, in itself, be complete^® or 
conclusive.^® So, also, corroborative or independ¬ 
ent evidence which may be considered with a con¬ 
fession or admissions in determining whether the 
corpus delicti is proved need not, in itself, be suf¬ 
ficient to prove the corpus delicti beyond a reason¬ 
able doubt.97 Of course, evidence, independent of 
the confession or admissions, which shows beyond 


that deceased came to his death by 
being shot in mistake for game or 
other wild creature.—Commonwealth 
V. Shovlin, 16 Pa.Dist. & Co. 549, 27 
L.uz.L.eg.Reg. 297. 

Degree of proof of corpus delicti pre¬ 
liminary to admission of confes¬ 
sion in: 

Criminal prosecution generally see 
Criminal Law § 839. 

Prosecution for homicide see su¬ 
pra § 201. 

92. Ky.—Lacey v. Commonwealth, 
65 S.W.2d 61, 251 Ky. 419. 

Mo.—State v. Kauffman, 46 S.W.2d 
843, 329 Mo. 813. 

Mont.—State v. Ratkovich, 105 P.2d 
'679, 111 Mont. 19. 

N.J.—State V. Frazer, 158 A. 401, 108 
N.J.Law 504—State v. Banusik, 64 
A. 994, 84 N.JLaw 640. 

Ohio.—State v. Knapp, 71 N.E. 705, 
70 Ohio St 3S0, 1 Ann.Cas. 819— 
Blackburn v. State, 23 Ohio St. 146 
—State V. Wehr, 9 Ohio S. & C. P. 
478, 6 Ohio N.P. 345. 

Tex.—Black v. State, 128 S.W.2d 406, 
137 Tester. 173—Smith v. Stale, 57 
S.W.2d 163, 123 Tex.Cr. 95—Her¬ 
nandez V. State, 25 S.W.2d 325, 114 
Tex.Cr. 356—Baker v. State, 16 S. 
■W.2d 248, 112 Tex.Cr. 254—Aven v. 
State, 253 S.W. 521, 95 Tex.Cr. 155 
—Wilganowski v. State, ISO S.W. 
692, 78 Tex.Cr. 328—Kugadt v. 

State, 44 S.W. 989, 38 Tex.Cr. 681. 
Utah.—State v. Johnson, S3 P.2d 
1010, 95 Utah 572. ! 

Wash.—State v. Montgomery, 132 ^P. 
2d 720—State v. Anderson, 116 P. 
2d 346, 10 Wash.2d 167. 

30 C.J. p 289 notes 7-9. 

In California 

(1) The rule appears to be that 
extrajudicial confessions, statements, 
or admissions of accused may be con¬ 
sidered in connection with independ¬ 
ent evidence which makes a prima 
facie case that the criminal homi¬ 
cide has been committed, in deter¬ 
mining whether the commission of 
the crime has sufficiently been 
proved.—People v. Selby, 245 P. 426, 
198 Cal. 426. 

(2) In some cases, however, there 
have been statements apparently to 
the effect that the corpus delicti 
must be established by evidence in¬ 
dependent of extrajudicial confes¬ 
sions, admissions, or statements of 
accused.—People v. Tapia, 63 P. 1001, 


131 Cal. 647—^People v. Clark, 233 P. 
980, 70 Cal.App. 531—People v. Wag¬ 
ner, 155 P. 649, 29 Cal.App. 363. 

93. Cal.—People v. Selby, 245 P. 426, 
198 Cal. 426. 

Tex.—Black v. State, 128 S.W.2d 406, 
137 Tex.Cr. 173—^Wilganowski v. 
State, 180 S.W. 692, 78 Tex.Cr. 328. 
Confession corroborated by other 
evidence may be sufficient to prove 
corpus delicti.—State v. Fraser, 158 
A. 401, 108 N.J.Law 504—State v. 
Banusik, 64 A. 994, 84 N.J.Law 640. 
Evidence held snfacient to establish 
corpus delicti 

Mont.—State v. Ratkovich, 105 P.2d 
679, 111 Mont. 19. 

Tex.—Black v. State, 128 S.W.2d 406, 
137 Tex.Cr. 173. 

Va.—Hamilton v. Commonwealth, 177 
S.E. 847, 163 Va. 1089. 

30 C.J. p 289 note 7 [a]. 

Evidence held insufficient to estab¬ 
lish corpus delicti 

Tex.—Baker v. State, 16 S.W.2d 248, 
112 Tex.Cr. 254—Hernandez v. 
State, 8 S.W.2d 947, 110 Tex.Cr. 
159—Follis V. State, 101 S.W. 242, 
51 Tex.Cr. 186. 

94. Mo.—State v. Kauffman, 46 S.W. 
2d 843, 329 Mo. 813. 

Tex.—Black v. State, 128 S.W.2d 406, 
137 Tex.Cr. 173—Hernandez v. 
State, 25 S.W.2d 325, 114 Tex Cr. 
356—Hernandez v. State, 8 S.W.2d 
947, 110 Tex.Cr. 159—Kugadt v. 

State, 44 S.W. 989, 38 Tex.Cr. 681. 
30 C.J. p 289 note 7. 

95. Mo.—State v. King, 119 S.W.2d 
322, 342 Mo. 1067—State v. Kauff¬ 
man, 46 S.W.2d 843, 329 Mo. 813. 

Tex.—Hernandez v. State, 25 S.W.2d 
325, 114 Tex,Cr. 3-56—Aven v. State, 
253 S.W. ’521, 95 Tex.Cr. 155—^Wil- 
ganowski v. State, 180 S.W. 692, 
78 Tex.Cr. 328. 

30 C.J. P 289 note 8. 

Otherwise stated 

Circumstantial evidence, independ¬ 
ent of confession, need not, in itself, 
be sufficient to establish the offense. 
—Black V. State, 128 S.W.2d 406, 137 
Tex.Cr. 173. 

96. Mo.—State v. Patterson, 73 Mo. 
695. 

Tex.—Baker v. State, 16 S.W.2d 248, 
112 Tex.Cr. 254—^Aven v. State, 253 
S.W. 521, 95 Tex.Cr. 155. 
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Utah,—State v. Johnson, 83 P.2d 

1010, 95 Utah 572. 

97. Mont.—State v. Ratkovich, 105 

P.2d 679, 111 Mont. 19. 

In California 

(1) Where extrajudicial state¬ 
ments, admissions, or confessions of 
accused have duly been received in 
evidence after there has been prima 
facie proof of the corpus delicti, such 
statements, admissions, or confes¬ 
sions may be considered by the jury 
in determining whether the elements 
of the crime have been established 
beyond a reasonable doubt.—People 
v. Selby, 245 P. 426, 198 Cal. 426. 

(2) Statements in some cases, how¬ 
ever, apparently are to the effect that 
the jury must be satisfied beyond a 
reasonable doubt by evidence, inde¬ 
pendent of an extrajudicial statement 
or confession of accused, that the 
crime has been committed, before 
such a statement or confession may 
be considered.—People v. Tapia, 63 
P. 1001, 131 Cal. 647—People v. Wag¬ 
ner, 155 P. 649, 29 Cal.App. 363. 

In Mississippi 

(1) The rule announced in Pitts v. 
State, 43 Miss. 472, 481, that the cor¬ 
pus delicti must be proved beyond a 
reasonable doubt by evidence other 
than the confession, was subsequent¬ 
ly modified.—Perkins v. State, 135 So. 
357, 160 Miss. 720. 

(2) Slighter evidence of the corpus 
delicti is sufficient where the com¬ 
mission of the crime has been con¬ 
fessed to by accused than where the 
case must be established unaided by 
the confession.—Brooks v. State, 173 
So. 409, 178 Miss. 575—Perkins v. 
•State, supra. 

(3) The corroborative or extrinsic 
evidence is sufficient if, when viewed 
in the light of the confession, it sat¬ 
isfactorily shows that a real, and 
not an imaginary, crime has been 
confessed.—Brooks v. State, supra— 
Perkins v. State, supra. 

As sometimes stated, facts and cir¬ 
cumstances, inconclusive in them¬ 
selves, tending prima facie to show 
the corpus delicti, may be aided by 
the admissions or confession of ac¬ 
cused, so as to establish the corpus 
delicti beyond a reasonable doubt.— 
Ratliff V. State, 102 So. 6J1, 212 Ala. 
410—Hill V. State, 93 So. 460, -207 
Ala. 444. 
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a reasonable doubt that the crime has been com¬ 
mitted is sufficient.9* 


sufficient to establish the corpus 
f. Infanticide 
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delicti.® 


It would seem that a judicial confession is suf¬ 
ficient without corroboration.99 Testimony of ac¬ 
cused given at the trial may be considered in de¬ 
termining whether the corpus delicti is sufficiently 
established.^ 

Accomplice testim-ony. The testimony of an ac¬ 
complice, when corroborated by the confession of 
accused, may be sufficient to establish the corpus de¬ 
licti,® and the confession of accused, when corrob¬ 
orated by the testimony of an accomplice, may be 


. . r.ses the corpus delicti must be duly 

establisherby sufficient evidence: proof that the infant 


In accordance with the rule in homicide cases 
generally, stated supra subdivision a of this section, 
it is necessary to establish the corpus delicti in a 
prosecution for infanticide-* beyond a reasonable 
doubt.5 It must be proved that the child was born 
alive,® and that death was caused by a criminal 
agency.'* Circumstantial or presumptive evidence 


98- Mo.—State v. Lamb, 28 Mo. 218. 

Evidence held sufficient to estab¬ 
lish the corpus delicti, without the 
aid of extrajudicial confessions, ad¬ 
missions. or statements of accused. 
U.S.—Evans v. U. S., C.C.A.Kan., 122 
p.2d 461, conforming to mandate 
61 S.Ct. 548. 312 U.S. 6'51, 85 L.Ed. 
1102, vacating, C.C.A., 113 F.2d 9 35, 
certiorari granted 61 S.Ct. 69, 311 
U.S. 635, 85 LEd. 404. 

Cal.—People v. Coker, 248 P. 542, 78 
Cal.App. 151—People v. Clark, 233 
P. 980, 70 CaLApp. 531. 

Xeb.—Cryderman v. State, 161 N.W. 
1045, 101 Neb. 85. 

99, Ga.—^Wall v. State, 63 S.E. 27, 
5 Ga.App. 305. 

Mo.—State v. Lamb, 28 Mo. 218, 

N.M.—State v. Dena, 214 P. 583, 28 
N.M. 479. 

1. Cal.—People v. Ives, 110 P.2d 40S, 
17 Cal.2d 459—People v. Kelly, 234 
P. 110, 70 Cal.App. 519. 

Effect of false testimony 

While any proper inference may be 
drawn from the testimony of ac¬ 
cused, the belief that his testimony 
is false will not supply the want of 
affirmative proof of facts necessary 
to constitute the crime.—People v. 
Caruso. 159 N.E. 390. 246 N.Y. 437, 
Consideration of evidence introduced 
by accused in determining as to 
sufficiency of proof of corpus delic¬ 
ti in criminal prosecutions general¬ 
ly see Criminal Law § 916 b. 

2. Tex.—Lee v. State, I6l S.W.2d 

290, 144 Tex.Cr. 135—Follis v. 

State, 101 S.W. 242, 51 Tex.Cr. 186. 

Corroboration held sufficient 
Tex.—Lee v. State, 161 S.W.2d 290, 
144 Tex.Cr. 135. 

Corroboration of testimony of accom¬ 
plice by confession of accused in 
criminal prosecutions generally 
see Criminal Law § 812 d (2). 
Necessity and sufficiency of corrobor¬ 
ation of testimony of accomplice 
as to corpus delicti in criminal 
prosecutions generally see Crim¬ 
inal Law § 812 b (3). 

a. Tex.—Follis v. State, 101 S.W. 
242, 51 Tex.Cr. 186. 


Corroboration held insufficient 
Tex.—Follis V. State, supra. 

4. Ga.—Lee v. State, 76 Ga. 498. 

Pa.—Commonwealth v. Signerski, 14 

Pa-Dist. 361. 

30 C.J. p 290 note 12. 

Killing of unborn child 

In a prosecution under a statute 
defining as manslaughter the killing 
of an unborn child by the adminis¬ 
tration of a drug, or the like, to a 
pregnant woman, or by the use of an 
instrument, for the purpose of de¬ 
stroying such child, the evidence 
must describe the object referred to 
as a human being in terms applica¬ 
ble to a fetus as the laws of nature 
indicate it exists at a given age, dis¬ 
closed by the testimony; in the ab¬ 
sence of such showing, that is, if the 
evidence as to the discharge of a 
substance from the woman's body is 
such that whether the substance is a 
fetus is left merely to speculation, 
the evidence to establish the corpus 
delicti is insufficient.—State v. Will- 
son, 241 P. 843, 116 Or. 61'5. 

Evidence of finding of body or of a 
part of the body is not necessary.— 
Commonwealth v. Lettrich, 31 A.2d 
155, 346 Pa. 497. 

Evidence held sufficient to establish 
corpus delicti 

Ky.—Jackson v. Commonwealth, 96 
.S.W.2d 1014, 265 Ky. 295. 

Pa.—Commonwealth v. Lettrich, 31 
A.2d 155, 346 Pa. ^497. 

30 C.J. p 290 note 12 [a]. 

Evidence held insufficient to estab- 
lish corpus delicti 

Mich.—People v. Kirby, 194 N.W. 142, 
223 Mich. 440. 

30 C J. p 290 note 12 [b]. 

Infant as victim of homicide in gen¬ 
eral see supra § 2. 

5. Ga.—Shedd v. State, 173 S.E. 847, 
178 Ga. €53. 

Mmn.—State v. Voges, 266 N.W. 265, 
197 Minn. 85. 

6. Ga.—Shedd v. State, 173 S.E. 847, 
178 Ga. 653. 

Ky.—Jackson v. Commonwealth, 96 
S.W.2d 1014, 265 Ky. 295. 

30 C.J. p 290 note 13. 


Doubt as to birth alive 

“When the evidence that the child 
was born alive is susceptible of 
doubt, a conviction is not author¬ 
ized."—Jackson v. Commonwealth, 96 
S.W.2d 1014. 265 Ky. 295. 

Complete and separate existence 
It is necessary "to prove affirma¬ 
tively . . • that [infant] had a 

complete and separate existence of 
its own after birth."—Jackson v. 
Commonwealth, supra. 

Evidence held sufficient to show child 
not bom alive 

Philippine.—U. S. v. Aquino, 34 Phil¬ 
ippine 813. 

Evidence held sufficient to show child 
bom alive 

Ky.—Jackson v. Commonwealth, 96 S. 

W.2d 1014, 265 Ky. 295. 

30 C.J. p ’290 note 13 [a]. 

Evidence held insufficient to show 
child bom alive 

Ga.—Shedd v. State, 173 S.E. 847, 178 
Ga. 653. 

Tenn.—Morgan v. State, 2-56 S.W. 433, 
148 Tenn. 417. 

30 C.J. p 290 note 13 [b]. 

7. Mmn.—State v. Voges, 266 N.W. 
265, 197 Mmn. 85. 

Tex.—Vancel v. State, 272 S.W. 130, 
100 Tex.Cr. 39. 

30 C.J. p 290 note 14. 

Evidence held sufficient to show 
death by criminal agency 
Ill_People V. York, 105 N.E. 35, 262 
Ill. 620. 

Ky.—Jackson v. Commonwealth, 96 
S.W.2d 1014, 265 Ky. 295. 

Pa.—'Commonwealth v. Lettrich, 31 
A.2d 155, 346 Pa. 497. 

Tex.—Jones v. State, 141 S.W. 953, 
-63 Tex.Cr. 394. 

W.Va.—State v. Toney, 127 S.E. 35, 
98 W.Va. 236. 

Evidence held insufficient to show 
death by criminal agency 
Ga.—Lee v. State, 76 Ga. 498. 

Ky.—Denham v. Commonwealth, 40 
S.W.2d 384, 239 Ky. 771. 

Minn.—State v. Voges, 266 N.W. 265, 
197 Minn. 85. 

Tex.—Vancel v. State, 272 S.W. 130, 
100 Tex.Cr. 39. 
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may be sufficient to prove the corpus delicti.® 

§ 313. Identity of Deceased 

The identity of the person killed as the person whose 
slaying is alleged must be established; it may be es¬ 
tablished by circumstantial evidence. 

As shown supra § 312 a, the identity of deceased 
is included as an element by some, but not by all, 
authorities. 


In any event, the identity of the person killed 
with the person alleged to have been killed must 
be fully established.® 

Circumstantial evidence is sufficient for this pur¬ 
pose,^® even in jurisdictions in which the fact of 
death is required to be proved by direct evidence.ii 
Such evidence must be clear and cogent,must be 
the most satisfactory evidence obtainable,^® and 


Utah.—state v. Johnson, 83 P.2d ■ 
1010, 95 Utah 572. 

W-Va.—State v. Merrill, 78 S.E. 699, 

72 W.Va. 500. 

30 CJ. P 290 note 14 [b]. 

8. Pa.—Commonwealth v. Lettrich, 

31 A.2d 155, 346 Pa. 497—State v. 
McKee, Add. 1. 

W.Va.—State v. Toney, 127 S.E. 35, 

98 W.Va. 236. 

9. Ky.—Tarkaney v. Commonwealth, 

' 43 S W:2d 34, 240 Ky. 790, followed 

in Schuster v. Commonwealth, 43 
S.W.2d 41, 240 Ky. 785, and Proboco 
V. Commonwealth, 43 S.W.2d 42, 
2*40 Ky. 779. | 

30 C.J. P 288 note 90. 

Confession of accused together 
with other evidence was sufficient to 
identify body of the victim.—State 
V. Montgomery, Wash., 132 P.2d 720. 
Statutory requirements 

(1) Under the statute, now Pen. 
Code art 1204, forbidding a convic¬ 
tion unless the body of deceased or 
portions of it are found and suffi¬ 
ciently identified to establish the fact 
of the death of the person charged 
to have been killed, a conviction is 
not authorized in the absence of evi¬ 
dence of identification.—Parks v. 
State, 63 S.W.2d 301, 124 Tex.Cr. 405 
—Joiner v. State, 2S9 S.W. 1009, 105 
Tex.Cr. '624—30 C.J. p '286 note '53 
[a] (1). 

(2) It has been stated that iden¬ 
tity must be established by evidence 
outside the death of the person al¬ 
leged to have been killed.—day v. 
State, 60 S.W. 771, -42 Tex.Cr. 450. 

(3) While confession of accused 
may aid in identifying the remains, 
it IS not sufficient to dispense with 
proof of identity required by such 
statute, and, in the absence of any 
other proof of identity, is not of it- I 
self sufficient to authorize a convic¬ 
tion.—Joiner v. State, supra. 

(4) Particular evidence has been 
held sufficient to establish identity 
as required by the statute.—Joiner v. 
State, supra. 

(5) Under a statute requiring that 
the death of the person alleged to 
have been killed shall be established 
beyond a reasonable doubt, testimony 
of undertaker that he cared for body 
of person alleged to have been killed 
and that he was dead, together with 
other evidence established death of 
person alleged to have been killed be¬ 


yond reasonable doubt.—State v. 
Dean. 274 N.W. 817. 65 S.D. 433, 112 
A.L.R. ‘527. 

Evidence held sufficient to establish 
identity 

Ala.—McDowell v. State, 189 So. 183, 
238 Ala. 101—^Willingham v. State, 
183 So. 887, 28 Ala.App. 261, cer¬ 
tiorari denied 183 So. 892, 236 Ala. 
'577. 

Ariz.—La Grange v. State, 222 P. 414, 
■26 Ariz. 102. 

Cal.—People v. Smith, 12 P.2d 945, 
215 Cal. 749—People v. Carava, 38 
P.2d 824, 2 Cal.App.2d 696—Peo¬ 
ple V. Westlake, 289 P. 212, 106 
Cal.App. 247. 

Ga.—^Wrisper v. State, 17 S.E.2d 714, 
193 Ga. 157—Sligh v. State, 154 S. 
E. 799, 171 Ga. 92. 

Ill,—People V. .Schneider, 195 N E. 
430 360 Ill. 43—People v. Francis, 
190’ N.E. 106, 356 Ill. 74—People v. 
Preston, 173 N.E. 383, 341 Ill. 407. 
Minn.—State v. Schreiber, 126 N.W. 

536, 111 Minn. 138. 

Mo,—State v. Goodson, '252 S.W. 389, 
299 Mo. 321. 

Wash.—State v. Anderson, 231 P. 456, 
132 Wash. 130. 

30 C.J. p 288 note 90 [b]. 

Evidence held insufficient to estart)- 
lish identity 

Ga.—Clay v. State, 168 S.E. 289, 176 
Ga. 403. 

Miss.—^Harris v. State, 124 So. 493, 
155 Miss. 398. 

10. Ariz.—Burrows v. State, 297 P. 
1029, 38 Ariz. 99—La Grange v. 
State, 222 P. 414, 26 Ariz. 102. 
Ky.—Powell v. Commonwealth, 123 
SW.2d 279, 276 Ky. 234. 

Pa,_Gray v. Commonwealth, 101 Pa. 

380, 47 Am.R. 733. 

30 C.J. P 289 note 91. 

Prosecution for infanticide 

(1) Evidence held sufficient to sup¬ 
port conclusion that accused was 
mother of deceased infant for whose 
killing accused was prosecuted. 
Echols V. State, 8 S.E. 443, 81 Ga. 
696. 

(2) Evidence held insufficient to 
show that accused was mother of de¬ 
ceased infant.—People v. York, 105 
N.E. 35, 262 Ill. 620. 

Particular circumstantial evidence 
held sufficient to estabUsh identity 
Ariz.—Burrows v. State, 297 P. 1029, 
38 Ariz. 99. 

Cal.—People v. Watts, 247 P. 884, 198 
Cal. 776. 


Idaho.—State v. Johnston, 113 P.2d 
809, 62 Idaho 601. 

Ky.—Powell v. Commonwealth, 123 
S.W.2d 279. 276 Ky. 234. 

Wash.—State v. Anderson, 116 P.2d 
346, 10 Wash.2d 167. 

30 C.J. p 289 note 91 [a]. 

Particular circumstantial evidence 
held insufficient to establish iden¬ 
tity 

Ky.—Tarkaney v. Commonwealth, 43 
S.W.2d 34, 240 Ky. 790, followed in 
Schuster v. Commonwealth, 43 S. 
W.2d 41, 240 Ky. 785, and Proboco 
V. Commonwealth, 43 S.W. 2d 42, 
240 Ky. 779. 

30 C.J. p 2S9 note 91 [b]. 

11. Mont.—State v. Kindle, 227 P. 
65, 75 Mont. 58—State v. Calder, 
59 P. 903, 23 Mont. 504. 
jsr.Y. —People v. Palmer, 16 NE. 529, 
109 N.Y. .110, 4 Am.S.R. 423, re¬ 
versing 46 Hun 479. 

30 C.J. p 289 note 92. 

In Texas 

(1) Under the statute, now Pen. 
Code art 1201, forbidding a convic¬ 
tion of homicide unless the body has 
been found or portions of it have 
been found and sufficiently identified 
to establish the fact of death of the 
person charged to have been killed, 
where a body or a portion of it is 
found its identification as that of 
the person charged to have been 
killed may be established by circum¬ 
stantial evidence.—Howard v. State, 
13 S.W.2d 80, 111 Tex.Cr. 205—Wil- 
ganowski v. State, 180 S.W. 692, 78 
Tex.Cr. 328—30 C.J. p 289 note 91- 

(2) Particular circumstantial evi¬ 
dence has been held sufficient- Ho¬ 
gan V. State. 74 S.W.2d 988, 127 Tex. 
Cr. 182—Howard v. State, 13 S.W.2d 
80, 111 Tex.Cr. 205—30 C.J. p 289 note 
91 [a]. 

(3) Particular circumstantial evi¬ 
dence has been held insufficient. 
Gay V. State. 60 S.W. 771, 42 Tex.Cr. 
450 —30 C.J. p 289 note 91 [b]. 
Direct proof of fact of death under 

statutes see supra § 312 c. 

12. Ky.—Tarkaney v. Common¬ 

wealth, 43 SW.2d 34, 240 Ky. 790, 
followed m Schuster v. Common¬ 
wealth, 43 S.W.2d 41, 240 Ky. 785, 
and Proboco v. Commonwealth, 43 
S.W.2d 4‘2, 240 Ky. 779. 

13. Tex.—Wilson v. State, 41 Tex 
320—Taylor v. State, 35 Tex. 97 

30 C.J. p 289 note 97. 
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must leave no room for reasonable doubt.^^ Cir¬ 
cumstantial evidence may be found in the cprre- 
spondence of peculiar physical characteristicSi 
or in clothing,^® or articles found in connection 
with the remains^^ 

Proof of the killing of a person of the same name 
is sufficient, in the first instance at least, to prove 
the killing of the person named in indictment.^^ 
A variance in a witness^ references to the Christian 
name of deceased does not necessarily affect the suf¬ 
ficiency of the proof of identity of deceased.^^ 
Where the surname of the person killed is estab¬ 
lished, his identity with the person named in the 
indictment may be shown by proof of his occupa¬ 
tion.-® 

Variance between allegations and proof with re¬ 
spect to description of person killed is discussed 
supra § 179. 


In order to warrant a conviction it is necessary 
for the prosecution to prove beyond a reasonable 
doubt that the death of deceased occurred before 
the indictment was returned but this may be 
established by inference from circumstances in ev- 
idence.22 

The evidence must show that decedent died with¬ 
in the time after the infliction of the mortal wound 
necessary to constitute the offense charged.23 

Variance between allegations and proof with re¬ 
gard to time of commission of homicide is discussed 
supra § 178. 

The weight and sufficiency of evidence as to the 
time of the commission of the offense in criminal 
prosecutions generally is considered in Criminal 
Law § 915. 

b. Place 


§ 314. Time and Place 

a. Time 

b. Place 

a. Time 

The fact of the death of the accused before the in¬ 
dictment was returned must be proved beyond a reason¬ 
able doubt. 


In general the venue or place of the criminal homi¬ 
cide may be proved by any competent evidence which 
satisfies the jury in that regard, including circumstantial 
evidence; in some, but not in all, Jurisdictions the venue 
must be established beyond a reasonable doubt. 

In general the venue may be established in any 
manner which satisfies the jury that the killing was 
committed within the jurisdiction of the court.^^ 


14. Ky.—Tarkaney v. Common¬ 

wealth, 43 S.W.2d 34, 240 Ky. 790, 
followed in Schuster v. Common¬ 
wealth, 43 S.W.2d 41, 240 Ky. 785, 
and Proboco v. Commonwealth, 43 
S.W.2d 42, 240 Ky. 779. 

Mo.—State v. Dickson, 78 Mo. 438. 
Tex.—Gay v. State, 60 S.W. 771, 42 
Tex.Cr. 450. 

Proof with respect to individual 
items 

In proving identity the evidence 
to identify clothing, trinkets, or oth¬ 
er articles as part of clothing, trink¬ 
ets, or articles worn by deceased 
need not necessarily be sufficient to 
identify them beyond a reasonable 
doubt, where there is other evidence 
sufficient to establish the elements 
of the crime and the guilt of accused. 
—Lewis V. State. 125 So. S02, 220 
Ala. 461. 

15- Cal.—People v. Westlake, 289 P. 
212, 106 Cal..A.pp. 247. 

Mo.—State v. Goodson, 252 S.W. 389, 
299 Mo. 321. 

Tex.—Hogan v. State, 74 S.W. 2d 988, 
127 Tex.Cr. 182. 

30 C.J. p 289 note 93. 

16- Ariz.—Burrows v. State, 297 P. 
1029, 38 Ariz. 99—La Grange v. 
State, 222 P. 414, 26 Ariz. 102. 

Ga.—^Wrisper v. State, 17 S.E.2d 714, 
193 Ga. 157. 

Ill.—People V. Preston, 173 N.E. 383, | 
341 Ill. 407. i 

Tex.—Hogan v. State, 74 S.W.2d 988, i 


127 Tex.Cr. 182—Howard v. State, 
13 S.W.2d 80, 111 Tex.Cr. 205. 
Wash.—State v. Montgomery, 132 P. 
2d 720. 

30 C.J. p 289 note 94. 

17. Ariz.—Burrows v. State, 297 P. 
1029, 38 Ariz. 99—La Grange v.' 
State, 222 P. 414, 26 Ariz. 102. 

Tex.—Hogan v. State, 74 S.W.2d 988, 
127 Tex.Cr. 182—Howard v. State, 
13 S.W.2d 80, 111 Tex.Cr. 205— 
Wilganowski v. State, 180 S.W. 692, 
78 Tex.Cr. 328. 

Wash.—State v. Anderson, 116 P.2d 
346, 10 Wash.2d 167. 

30 C.J. p 289 note 95. 

18. Cal.—People v. Mullen, 94 P. 
867, 7 CaLApp. 547. 

Mo.—State v. Kilgore, 70 Mo. 546. 
Same name and description 
Evidence that the name and de¬ 
scription of deceased concerning 
whom the surgeon who performed 
an autopsy testified were the same 
as those of the person whom accused 
was alleged to have assaulted was 
sufficient to support the conclusion 
that such deceased was the person 
assaulted by accused.—People v. 
Carava, 38 P.2d 824, 2 Cal.App.2d 696. 
Evidence held sufficient to prove 
name of accused 

Ill.—People V. Schneider, 195 N.E. 
430, 360 Ill. 43—People v. Andrews, 
158 N.E. 462, 327 Ill. 162. 

19. Cal.—P ,ople v. Mullen, 94 P. 
867, 7 CahApp. 547- 
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20. Ill.—Shepherd v. People, 72 Ill. 
480. 

21. Colo.—Power v. People, 28 P. 
1121, 17 Colo. 178. 

22. Colo.—Power v. People, supra. 

30 C.J. p 290 note 23. 

23. Death witliin year and a day 

(1) In a murder prosecution, lirne 
of death is sufficiently shown where 
the Indictment shows and the proof 
establishes that the death occurred 
within a year and a day after the in¬ 
jury was inflicted; a showing that 
the indictment was returned within 
a year and a day after injury was 
inflicted and that death occurred be¬ 
fore the indictment was returned is 
sufficient.—Crickmore v. State, 12 N. 
E.2d 266, 213 Ind. 586. 

(2) Evidence in homicide case was 
held to sustain a finding that dece¬ 
dent died within a year and a day 
from the time of the shooting.— 
Fields V. Commonwealth, 153 S.W. 29, 
152 Ky. 80. 

(3) Necessity of death within a 
year and a day in general see supra 
§ 12 . 

24. Cal.—People v. Smith, 53 P. 802, 
121 Cal. 356. 

Neb.—Marion v. State, 29 N.W. 911, 
20 Neb. 233, 57 Am.R. 825. 

Pa.—Commonwealth v. Kaiser, 39 A.- 
299, 184 Pa. 493. 

30 C.J. p 290 note 17. 
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In some jurisdictions venue need not be estab¬ 
lished beyond a reasonable doubt if the evidence 
raises a violent presumption that the offense was 
committed within the jurisdiction of the court, or 
if it may be reasonably inferred from the evidence, 
it is sufficient proof.^® In other jurisdictions, how¬ 
ever, the venue must be proved beyond a reasonable 
doubt. 

The place of the offense may be proved by cir¬ 
cumstantial evidence.^® It need not be established 
liy one who witnessed the infliction of the wounds.®* 

Variance between allegations and proof with re¬ 
spect to place of homicide is discussed supra § 178. 

The weight and sufficiency of evidence as to the 
place of the commission of the offense in criminal 
prosecutions generally is discussed in Criminal Law 
§ 914. 


§ 315. Intent 

An intent to kill, if an essential element of the of¬ 
fense, must be shown by the evidence beyond a 
able doubt! such intent may be shown by circumstantial 
evidence. 

While a specific intent to kill need not be proved 
where such intent is not a necessary^ element of 
murder in the particular jurisdiction,intent to 
kill, if essential to authorize a conviction in a pros¬ 
ecution for criminal homicide, must be shown by 
the evidence beyond a reasonable doubt.This 
rule applies where the defense is accidental kill¬ 
ing and accused is not required to establish be¬ 
yond a reasonable doubt that the killing was acci- 
33 


It is not necessary to show that there was a proc¬ 
ess of reasoning on the part of accused in order 
to prove an intent to kill.^^ Such intent may be 
shown by circumstances;^^ and among the cir- 


IBviaeiice held sufficient 
isr.j.—state v. Frazer, 158 A. 401, 108 
N.J.Law 504. 

25. Fla.—Bowman v. State, 152 So. 
73'9, 114 Fla. 29—Andrews v. State, 
21 Fla. 598. 

' 20 , Fla.—Bowman v. State, 152 So. 
739, 114 Fla. 29—^Andrews v. State, 
21 Fla. 598. 

27. Ind.—Keith v. State, 61 N.E. 
716, 157 Ind. 376. 

Mont.—State v. Cates, 33 P.2d 578, 
97 Mont. 173. 

28. Cal.—^People v. Peete, 202 P. 51, 
54 Cal.App. 333. 

30 C.J. p 290 note 20. 

Particular circumstantial evidence 
held sufficient 

Cal.—People v. Latona, 43 P.2d 260, 

2 Cal.2d 714—People v. Peete, 202 
P. 51, 54 Cal.App. 333. 

30 C.J. p 290 note 20. 

■29. Miss.—Riggs v. State, 30 Miss. 
635. 

30. Unlawful iilliiLg with maUce 
aforetho'ught 

If all that is required is proof of 
unlawful killing with malice afore¬ 
thought, want of evidence of a spe¬ 
cific intent to kill does not of itself 
prevent a conviction.—People v. Lee, 
14 N.E.2d 498, 368 Ill. 410—People v. 
Faught, 194 N.E. 223, 359 Ill. 81— 
People V. Guido, 152 N.E. 149, 321 
Ill. 397. 

Evidence held sufficient to show in¬ 
tention to use force or violence from 
which death would result.—People 
V. Shader, 157 N.E. 225, 326 Ill. 145. 
Unintentional killing as murder in 
general see supra § 20. 

31. Fla.—^Douglas v. State, 10 So. 
2d 731. 

jifeb.—Childs v. State, 232 N.W. 575. 
120 Neb. 310—Runyan v. State, 216 
N.W. 656, 116 Neb. 191 —Whitehead 
T. State, 212 N.W. 35, 115 Neb. 143. 


K.T.—People V. Miller, 286 N-Y.S. 702, 
247 App.Div. 489. 

Pa.—Commonwealth v. Flax, 200 A. 

632, 331 Pa. 145. 

30 C.J. p 290 note 26. 

Effect of admission by accused’s at¬ 
torney 

Proof of intentional killing beyond 
a reasonable doubt was required, not¬ 
withstanding admission made by ac¬ 
cused’s attorney that deceased died 
as a result of a gunshot wound in¬ 
flicted by accused.—State v. Baker, 
23 S.B. 2 d 340, 222 N.C. 428. 

Proof of malice or premeditation 
alone will not justify finding of spe¬ 
cific intent to kill.—State v. O’Don¬ 
nell, 157 N.W. 870, 176 Iowa 337. 

32. Ala.—Easley v. State, 88 So. 194, 
17 Ala.App. 667. 

Philippine.—U. S. v. Tanedo, 15 Phil¬ 
ippine 196, 

W.Va.—State v. Legg, 53 S.E. 545, 
59 W.Va. 315, 3 L.R.A.,N.S., 1152. j 

33. Pa.—Commonwealth v. Deitrick, 
66 A. 1007, 218 Pa. 36, 120 Am.S.R. 
861, 11 Ann.Cas. 308. 

34 . N.Y.—People v. Rogers, 13 Abb. 
Pr.,N.S., 370. 

35. Del.— State v. Galvano, 154 A. 
461, 4 W.W.Harr. 409. 

D C.—Jordan v. U. S., 87 P.2d 64, 
66 App.D.C. 309, certiorari denied 
58 S.Ct. 762, 303 U.S. 654, 82 L. 
Ed. 1114. 

Mo.—State v. Seward, 247 S.W. 150. 
Pa.—Commonwealth v. lacobino, 178 
A 823, 319 Pa. 65. See Common¬ 
wealth V. Drago, 88 Pittsb.Leg.J. 
047 —Commonwealth v. Consentino, 
35 Luz.Leg.Reg. 207. 

30 C.J. P 290 note 30. 

Continuance of intent 

In a prosecution for murder in 
which accused testified that he had 
no recollection of events for a time 
[ prior to, and at the time of, the horn- 

25 


icide, the evidence was held sufficient 
to support the implied finding of 
the jury that the specific intent to 
kill had been formed and continued 
to control the acts of accused.—Peo¬ 
ple V. Coleman, 126 P.2d 349, 20 Cal. 
2d 399. 

Sufficiency regardless of showing of 
use of deadly weapon 

(1) Accused may be convicted of 
murder under evidence showing that 
he intended to kill deceased, inde¬ 
pendent of any presumption arising 
from intentional use of a deadly 
weapon at a vital part. 

Mo.—State v. Snow, 238 S.W. 1069, 
293 Mo. 143. 

Pa.—Commonwealth v. Guida, 148 A. 
501, 298 Pa. 370. 

(2) Particular evidence regarded 
as sufficient to show intent to kill 
even without a showing of the use 
of a deadly weapon creating a pre¬ 
sumption of the existence of such in¬ 
tent.—Commonwealth v. Kluska, 3 A. 
2d 398, 333 Pa. 65—Commonwealth 
v. Guida, 148 A. 501, 298 Pa. 370. 

Previous attempts 

Evidence of previous attempts by 
accused to kill his victim does not of 
itself establish the fact that he in¬ 
tended to kill his victim on the fatal 
occasion, but such evidence may be 
considered in connection with the 
circumstances 'surrounding the hom¬ 
icide in determining the intent of ac¬ 
cused at the time of the homicide.— 
People v. Jones, 2 N.E. 49, 99 N.Y. 
667, 3 N.Y.Cr. 260. 

Accidental killing 

(1) Evidence held sufficient to 
show that killing by a boy who was 
nine years old was not accidental. 
—Real V. State. 103 S.W.2d 741, 132 
Tex.Cr. 178. 

(2) Notwithstanding defense that 
killing was accidental, evidence was 
regarded as sufficient to authorize 
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cumstances which may be considered and given 
weight as showing or tending to show such intent 
are the use of a deadly weapon, ^6 arming one’s self 
shortly before the killing,^" the fact that the blow 


from which death resulted was aimed at a vital 
part,3S the force of the blow,39 the nature of the 
wound,49 the fact that the blow was a mortal one,^! 
the extent and nature of the assault on dcceascd,42 


finding- that killing was intentional 
where, after the first shot was fired 
by accused, which may have been 
fired accidentally, he fired several 
other shots which would have been 
fatal and there was nothing in the 
evidence to indicate that the first 
shot was fatal.—Walker v. State, 
135 S.W.2d 992, 13S Tex.Cr. 343. 
lutentiozi to resist arrest 

In a prosecution for the alleged 
murder of an officer in the course of 
an attempt to arrest accused, in 
which the intention of accused to re¬ 
sist arrest, even apparently to the 
extent of killing the arresting officer, 
was involved, the jury were justified 
in finding from the evidence that ac¬ 
cused had knowledge of the original 
charge against him and of the conse¬ 
quent danger of his arrest.—Com¬ 
monwealth V. Troup, 153 A. 337. 302 
Pa. 246. 

Knowledge of identity of person slain 
In prosecution under Gen.Code § 
12402-1 for murder of sheriff while 
sheriff was in discharge of duties, 
evidence that accused entered jail 
office and there addressed sheriff on 
matter of sheriff’s official business 
authorized conclusion that accused 
knew that deceased was sheriff,— 
Makley v. State, 197 N.E. 339, 49 
Ohio App. 359. 

Evidence held sufficient to show or to 
support finding of intent to kill 
Cal.—People v. Fleming, 23 P.2d 28, 
218 Cal. 300. 

Ga.—Blakewood v. State, 25 S.E.2d 
643. 

Ky.—Pierce v. Commonwealth, 284 S. 

W. 1035, 215 Ky. 162. 

La.—State v. Turner, 182 So. 325, 
190 La. 198. 

Or.—State v. Grayson, 270 P. 404, 126 
Or. 560. 

Tex.—Walker v. State, 135 S.W.2d 
992. 138 Tex.Cr. 343—McNeill v. 
State. SO S.W.2d 995, 128 Tex.Cr. 
250—McKinney v. State, 257 S.W. 
25S, 96 Tex.Cr. 342. 

30 C.J. p 290 note 30 [a]. 

Evidence held insufficient to show 
or to support finding of intent to 

irm 

Cal.—People v. Harvey, 292 P. 654, 
109 CaLApp. 111. 

Fla.—Douglas v. State, 10 So. 2d 731. 
Tex.—Jones v. State, 251 S.W. 1096i 
94 Tex.Cr. 471. 

Utah—State v, Cobo, 60 P.2d 952 
90 Utah 89. 

30 C.J. p 290 note 30 [b]. 

36. Cal.—People v. Hoover, 290 P 
493, 107 CaLApp. 635. 

Del.—State v. Galvano, 154 A. 461 
4 W.W.Harr. 409. 


Iowa.—State v. Pinkerton, 208 N.W. 
351, 201 Iowa 940. 

N.J.—State v. Jones. 179 A. 320. 115 
N.J.Law 257. 

Pa.—Commonwealth v. Foltz, 6 Pa. 
Dist. & Co. 559. 

Tex.—Newsom v. State, 39 S.W.2d 69, 
118 TexCr. 496. 

30 C.J. p 291 note 32. 

Scanner in which weapon used 
Use of weapon calculated to cause 
death in the manner in which it 
was used may be considered.—Mc¬ 
Neill V. State, SO S.W.2d 995, 128 Tex. 
Cr. 250. 

Tiring of several shots 

(1) Evidence that several shots 
were fired by accused and that sev¬ 
eral bullets entered the body of de¬ 
ceased convincingly demonstrates 
the existence of an intent to kill.— 
Commonwealth v. Caliendo, 123 A. 
797, 279 Pa. 293. 

(2) Even though the first shot 
fired from a rifle was the one which 
caused death, the fact that two oth¬ 
er shots were fired in quick suc¬ 
cession thereafter could be consid¬ 
ered as tending to show intent to 
kill.—Commonwealth v. Millien, 139 
A. 851, 291 Pa. 291. 

(3) Evidence that seven bullets 
fired from a rifle which required re¬ 
loading before each shot were found 
in deceased’s body was sufficient to 
show intent to kill.—Commonwealth 
V. Cavalier, 131 A. 229, 284 Pa. 311. 
Proof of nature of weapon 

(1) That weapon used is one likely 
to produce death may sufficiently be 
shown by the nature of the wound 
inflicted.—Blakewood v. State, Ga., 25 
S.E.2d 643. 

(2) In murder prosecution, evi¬ 
dence of burns on body of victim, 
their extent and seriousness, and evi¬ 
dence of physician was sufficient to 
show that alcohol when placed upon 
a person and ignited is a weapon 
likely to produce death and to sus¬ 
tain conviction based on use of such 
weapon.—Blakewood v. State, supra. 

37. N.T.—People v. Morse, 89 N.E. 
816, 196 N.Y. 306—People v. Fur¬ 
long, 79 N.E. 978, 187 N.T. 198— 
People V. Huter, 77 N.E. 6 184 N 
T. 237. 

^ —People V. Zachello, 60 N. 

E. 1051, 168 N.Y. 35. 

Use of dangerous or deadly weapon 
on -vital part 

(1) It has been stated that the 
fact that a deadly weapon was used 
on a vital part of the body does not 
necessarily show an intent to kill 
but that it is to be considered with 
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other circumstances in determining 
as to intent.—Commonwealth v. Mil¬ 
ler, 101 A. 1006, 258 Pa. 226. 

(2) It has been held, however, that 
fact that person strikes another 
across neck with sharp knife or ra¬ 
zor, inflicting mortal wound of it¬ 
self warrants finding that such per¬ 
son intended result which followed. 
—Rhodes v. State, 140 So. 309, 101 
Fla. 520. 

(3) Evidence that bullet fired by 
accused penetrated deceased’s abdo¬ 
men and liver and lodged in his 
spinal column supported jury's con¬ 
clusion that accused shot with intent 
to kill.—People v. Brengard, 191 N. 
E. 850, 265 N.Y. 100, 93 A.L.R. 1165. 

(4) If accused intenlionally struck 
deceased at a vital part with a poker 
and the poker was in fact a deadly 
weapon, the jury had a right to find 
that accused made such assault with 
intent to kill, but if poker was not 
in fact a deadly weapon, or was not 
intentionally used in such manner 
as to make it a deadly weapon, such 
finding was not authorized.—State v. 
Snow, 238 S.W. lO-GO, 203 Mo. 143. 

39. N.Y.—People v. Zachello, 60 N.E. 
1051, 168 N.Y. 35. 

40. Depth and nature of wound 
N.Y.—People V. Zachello, supra—Peo¬ 
ple v. Reich, 18 N.E. 104, 110 N.Y. 
660. 

Considered with other circumstances 
Character of knife wound, the fact 
that death followed swiftly, and the 
further fact that accused sharpened 
knife when anticipating meeting de¬ 
ceased could be considered in deter¬ 
mining as to intent.—Tatum v. State, 
288 S.W. 904, 172 Ark. 244. 

41. N.Y.—People v. Zachello, 60 N. 
E. 1051, 168 N.Y. 35. 

42. Ark.—Pixley v. State, 155 S.W. 
2d 710, 203 Ark. 42. 

Tex.—^Wilson v. State, 126 S.W.2d 
977, 136 Tex.Cr. 590. 

Considered -with other circumstances 
Evidence as to nature of assault 
on deceased and the number and 
character of wounds inflicted may 
support finding of intent to ki-11.— 
Commonwealth v. Guida, 148 A. 601, 
298 Pa. 370. 

Other means available 
Where whipping administered by 
accused was so severe that deceased 
died from its effects, fact that ac¬ 
cused had a gun and could have shot 
deceased did not necessarily show 
a lack of intent to kill, since a per¬ 
son is presumed to intend the nat¬ 
ural consequences of his voluntary 
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or the conduct of the persons involved.^^ 

The question as to the intent to kill must be de¬ 
termined from all the circumstances connected with 
the commission of the homicide.*^*^ The coexist¬ 
ence of a fact consistent with innocence will not 
necessarily overcome facts inconsistent therewith>^5 
It has been stated that, where the intent to kill is 
conceived on the instant of inflicting the wound, 
iiiore care and caution are required from the jury 
than where the intent is derived from a series of 
acts manifesting deliberation^^ 

While the language used by accused may be con¬ 
sidered as tending to show intent to kil^^ the lan¬ 
guage of the persons involved is not conclusive as 
to the presence or absence of intent.^s 

Accused’s testimony as to his intent is not conclu¬ 
sive in the face of opposing circumstances.^^ So 
also, while extrajudicial declarations of accused may 
be considered with all the circumstances in deter¬ 
mining as to intent,50 they do not have any special 
or controlling effect.51 

The presumption or inference of existence of an 


intent to kill arising from particular circumstances 
is considered supra §§ 187-190; and the weight and 
sufficiency of evidence as to intent to kill in prose¬ 
cutions for assault with intent to kill infra § 330. 

Prior threats. While evidence of prior threats of 
accused to kill deceased does not of itself show an 
intent to kill when the homicide was committed, 
such evidence may be considered in connection with 
the circumstances surrounding the homicide in de¬ 
termining the intent of accused at the time of the 
homicide.53 

Motive. The presence or absence of motive may 
be important as bearing on the question of intent.54 


§316. Malice 

Malice must be proved beyond a reasonable doubt; 


To warrant a conviction of murder, malice must 
be provedSS beyond a reasonable doubt.56 ^ While 
malice may be proved by direct or positive evi- 
dence,®*^ evidence of malice need not be express or 
positiW,58 and circumstantial evidence may be suf- 
ficient.59 So malice may be shown by evidence of 


acts.—Jones v. State, 110 S.W.2d 571, 
133 Tex.'Cr. 322. 

43. Ga.—Sapp v. State, 58 S.E. 667, 

2 Ga.App. 449. 

Pa.—Commonwealth v. lacobino, 178 
A. 823, 319 Pa. 65. 

44. Colo.—Leopold v. People, 95 P. 
2d 811, 105 Colo. 147. 

45 . W.Va.—State v. Prater, 43 S.E. 
230, 52 W.Va. 132. 

N.Y.—People v. Lopez, 2 Edm. 
Sel.Cas. 262. I 

47. Pa.— Commonwealth v. lacobino, 
178 A. 823, 319 Pa. 65. 

Tex.—McKinney v. State, 257 S.W. 
258, 96 Tex.Cr. 342. 

48. Ala.— Cross v. State, 68 Ala. 
476. 

30 C.J. P 292 note 52. 

49. Cal.—People v. Bellon, 182 P. 
420, 180 Cal. 706. 

Right of accused to testify as to his 
intent see Criminal Law § 647. 

Colo.— Leopold V. People. 95 P.2d 
811, 105 Colo. 147. 

Tex.—McKinney v. State, 257 S.W. 

258, 96 Tex.Cr. 342. 

Admissions 

In connection with other evidence j 
accused’s admission of intent to take 
life may be sufficient.—Slate v. West¬ 
moreland, 107 S.E. 438, 181 N.C. 590. 
Statements not evidence of intent 
In prosecution under an informa¬ 
tion charging murder, based on a 
killing resulting from fight, declara¬ 
tions, made by accused about an hour 
after fight, that if deceased were not 
dead accused would kill him, did not 


show past or present state of mind 
or intent at time of fight.—State v. 
Cobo, 60 P.2d 952, 90 Utah 89. 

51. Colo.—Leopold v. People, 95 P. 
2d 811, 105 Colo. 147. 

52. N.Y.—People v. Jones, 2 N.E. 
49, 99 N.Y. 667, 3 N.Y.Cr. 260. 

53. N.Y.—People v. Jones, supra. 
Threats aimed at several persons 

Evidence of threats to kill deceased 
and others warranted jury in con¬ 
cluding that accused intended taking | 
deceased’s life m some contingency. 
—State V. Grayson, 270 P. 404, 126 
Or. 560. 

54. N.Y.—People v. Dinser, 84 N.E. 
577, 192 N.Y. 80, affirming 106 N. 
Y.S. 495, 121 App.Div. 738. 

55. Ky.—Morgan v. Commonwealth, 
15 S.W.2d 273, 228 Ky. 432—Brown 
V. Commonwealth, 254 S.W. 891, 200 
Ky. 313. 

Malice defined see supra § 14. 

56. Ind.— Everett v. State, 195 N.E. 
77, 208 Ind. 145—Carlin v. State, 
184 N.E. 543, 204 Ind. 644. 

—Slate v. Merry, 8 A.2d 143, 136 
Me. 243. 

Mo.—State V. Malone, 39 S.W.2d 786, 
327 Mo. 1217. 

Neb.—Childs v. State, 232 N.W. 575, 
120 Neb. 310—^Runyan v. State, 216 
NW. 656, 116 Neb. 191 —Whitehead 
V. State, 212 N.W. 35, 115 Neb. 143. 

Pa._ Commonwealth v. Flax, 200 A. 

632, 331 Pa, 145. 

g Q, —State V. Jones, 7 S.E. 296, 29 
S.C. 201. 

30 C.J. P 292 note 58, 
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Proof beyond all possible doubt not 
retiuired 

Me.—State v. Merry, 8 A. 2d 143, 
136 Me. 243. 

57. Ind.—Lloyd v. State, 189 N.E. 
406, 206 Ind. 359. 

Va.—Oliver v. Commonwealth, 145 
S.E. 307, 151 Va. 533. 

58. Fla.—Roberson v. State, 34 So. 
294, 45 Fla. 94—Yates v. State, 7 

So. 880, 26 Fla. 484. 

30 C.J. p 292 note 60. 

Disregard of human life and social 
duties; evil propensities 
Malice may be shown by evidence 
establishing reckless disregard of hu¬ 
man life, and a heart regardless of 
social duty and fatally bent on mis¬ 
chief, existence of which is inferred 
from acts done or words spoken.— 
Burkhart v. State, 74 S.W.2d 692, 
127 Tex.Cr. 1. 

Proof of express malice unnecessary 
where death penalty not assessed 
The law authorizing a conviction 
of murder, on implied malice afore¬ 
thought, and not requiring proof of 
express malice, where the death pen¬ 
alty is not assessed, was not changed 
by Acts 33rd Leg. c. 116, Vernon 
Pen.Code Annot.1916 art 1140.—Wil¬ 
liams V. State, 256 S.W. 601, 96 Tex. 
Cr. 144. 

59. Ky.—Brown v. Commonwealth, 
254 S.W. 891, 200 Ky. 313. 

_Oliver v. Commonwealth, 145 S. 

E. 307, 151 Va. 533. 

30 C.J. P 292 note 60. 

Other statements 

(1) The jury may look to all the 
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the circumstances attending the killing,®® as where 
the circumstances are such as to warrant the con¬ 
clusion that there was an intent to kill,®^ or where 
the evidence is sufficient to sustain a finding of de¬ 
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liberation and premeditation on the part of ac- 
cused.®^ 

Malice may be ascertained from the manner of 
the commission of the homicide,®3 from evidence 
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facts and circumstances in determin¬ 
ing whether malice existed so as to 
make a killing murder.—Terrell v. 
Commonwealth, 240 S.W. 81, 194 Ky. 
608. 

(2) Malice in a prosecution for 
homicide may be ascertained from 
the facts and circumstances in evi¬ 
dence and is generally shown in that 
way.—Jones v. Commonwealth, 252 
S.W. 130, 200 Ky. 65. 

SO. U.S.—Stevenson v. U. S., Tex., 
16 S.Ct S39, 162 U.S. 313, 40 L.Ed. 
9S0. 

CaL—People v. Campos, 52 P.2d 251, 
10 CaLApp.2d 310. 

Ky.—Morgan v. Commonwealth, 15 
S.W.2d 273, 228 Ky. 432—Pierce v. 
Commonwealth, 284 S.W. 1035, 215 
Ky. 162—Terrell v. Commonwealth, 
240 S.W. 81, 194 Ky. 608. 

30 C.J. p 292 note 60. 

Mental couditicn of accused at time 
of homicide 

It has been stated that the only 
way to determine the mental condi¬ 
tion of accused at the time of the 
homicide, in deciding whether there 
was malice, is to judge from the at¬ 
tending circumstances.—Townsend v. 
State. 298 S.W. 3, 174 Ark. 1180— 
Tatum V. State. 288 S.W. 904, 172 
Ark. 244—Stepp v. State, 282 S.W. 
684, 170 Ark. 1061—Dame v. State, 
262 S.W. 313, 164 Ark. 430. 

Mercenary inducements 

Evidence showing that killing was 
done for gain or profit, or to obtain 
deceased’s property, would sufficient¬ 
ly support conclusion of killing on 
malice aforethought.—^Williams v. 
State, 27 S.W.2d 233. 115 Tex.Cr. 28. 
Killing in committing another of¬ 
fense 

Kequirement of proof of malice 
may be satisfied under some stat¬ 
utes by proof that homicide was com¬ 
mitted while accused was engaged in 
the commission of another felony.— 
State V. Barr, 102 S.W.2d 629, 340 
Mo. 738. 

Killing in commission of felony 
N.T.—People V. Nichols, 129 N.E. 
883, 230 N.Y. 221. 

Evidence held sufficient to show or 
to support finding of: 

<1) Malice in general. 

Ark.—Bramlett v. State, 156 S.W.2d 
226, 202 Ark. 1165—O’Neal v. State, 
154 S.W.2d 822, 202 Ark. 1023— 
Young V. State, 243 S.W. 962, 158 
Ark. 644. 

Cal.—People v. Fleming, 23 p.2d 28 
218 Cal. 300. • 

Conn.—State v. Journey, 161 A. 515, 
115 Conn. 344. 


Ill.—People V. Washington, 154 N.E. 
435. 323 Ill. 617. 

Ind.—Carlin v. State, 184 N.E. 543, 
204 Ind. 644. 

Ky.—Elliott V. Commonwealth, 161 
S.W.2d 633, 290 Ky. 502—Morgan 

V. Commonwealth, 15 S.W.2d 273, 
228 Ky. 432—Pierce v. Common¬ 
wealth, 284 S.W. 1035, 215 Ky. 162 
—Brown v. Commonwealth, 254 S. 

W. 891, 200 Ky. 313—Terrell v. 
Commonwealth, 240 S.W. 81, 194 
Ky. 608. 

Tex.—Ralston v. State, 109 S.W.2d 
185, 133 Tex.Cr. 100—Beckham v. 
State, 63 S.W.2d 706, 124 Tex.Cr. 
124—Ryan v. State, 55 S.W.2d 829, 
122 Tex.Cr. 464—Banks v. State, 44 
S.W.2d 716, 119 Tex.Cr. 385—Strick¬ 
land V. State, 31 S.W.2d 437, 116 
Tex.Cr. 506—Sanders v. State, 36 
S.W.2d 1032, 117 Tex.Cr. 426—Bains 
V. State, 280 S.W. 771, 103 Tex.Cr. 
145. 

Utah.—State v. Masato Karumai, 126 
P.2d 1047. 101 Utah 592. 

W.Va.—State v. Cline, 130 S.E. 91. 

100 W.Va. 57. 

30 C.J. p 292 note 60 [a]. 

(2) Implied malice. 

Ariz.—Macias v. State, 283 P. 711, 36 
Ariz. 140. 

Ga.—Kennedy v. State, 11 S.E.2d 179, 
191 Ga. 179. 

(3) Abandoned and malignant 
heart, from which malice afore¬ 
thought could be implied. 

Cal.—People v. Brite, 72 P.2d 122, 9 
Cal. 2d 666. 

Ga.—Blakewood v. State, 25 S.E.2d 
643. 

(4) Want of any considerable pro¬ 
vocation which would preclude im¬ 
plication of malice.—People v. Head, 
288 P. 106, 105 Cal.App. 331. 

Evidence held msufflcieut to show 

(1) Malice in general. 

Ala.—Smith v. State, App., 11 So.2d 
466, certiorari denied 11 So.2d 473, 
243 Ala. 627. 

Cal.—People v, Harvey, 292 P 654, 
109 CaLApp. 111. 

Ill-—People V. La vac, 192 N.E. 568, 
357 Ill. *554—^People v. Motuzas, 
185 N.E. 614, 352 Ill. 340. 

Ky-—^V'^right V. Commonwealth, 102 
S.W.2d 14, 267 Ky. 269. 

—State V. Kuykendall, 19 P.2d 
744, 37 N.M. 135. 

Tex.—Ely V. State, 141 S.W.2d 626, 
139 Tex.Cr. 520—Parks v. State 99 
S.W.2d 943, 131 Tex.Cr. 461. 

W.Va.—State v. Ponce, 19 S.B.2d 221. 
Wyo.—State v. Sorrentino, 224 P. 420, 
31 Wyo. 129, 34 A.L.R. 1477. 

30 C.J. p 292 note 60 [b]. 

(2) Express malice.—^State v. Kuy- 
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kendall, supra—30 C.J. p 292 note 60' 
[b]. 

(3) Facts from which malice could 
be implied. 

Ill.—People V. Lavac, 192 N.E. 568, 
357 Ill. 554—People v. Motuzas, 
185 N.E. 614, 352 Ill. 340. 

N.M.—State v. Kuykendall, supra. 

(4) Deliberation or intent to dO' 
great bodily harm, necessary to con¬ 
stitute malice aforethought, as an es¬ 
sential element of murder at common 
law and of manslaughter in first de¬ 
gree under the statute.—State v. 
Scherr, 9 N.W.2d 117, 243 Wis. 65. 

61. Cal.—People v. Hoover, 290 P. 
493, 107 Cal.App. 635. 

30 C.J. p '292 note 62. 

Weight and sufficiency of evidence of 
intent to kill in general see supra 
§ 315. 

62. Colo.—Bray v. People, 78 P.2d 
366, 102 Colo. 199. 

Proof that killing was done de. 
liberately may be sufficient since the 
law implies malice from such killing. 
—Oliver v. Commonwealth, 146 S.E. 
307, 151 Va. 533. 

Evidence as to accused’s actions 
and conduct has been held sufficient 
to show premeditated design and 
criminal intent from which malice 
might be inferred.—Losano v. State, 
136 P. 864, lo Ariz. 115. 

Proof of conspiracy to kill is con¬ 
clusive proof of the premeditation 
which is essential to the existence of 
malice aforethought as an element of 
murder.—Jcffries v. Commonwealth, 
74 S.W.2d 203, 255 Ky. SSS-^^ren- 
shaw v. Commonwealth, 12 S.W.2d 
336, 227 Ky. 223. 

Weight and sufficiency of evidence of 
premeditation and deliberation in 
general see infra § 317. 

63. Ky.—Morgan v. Commonwealth, 
15 S.W.2d 373, '228 Ky. 432—Pierce 
V. Commonwealth, 284 S.W. 1036, 
215 Ky. 162. 

30 C.J. p 292 note 60. 

The jury may consider the manner 
of the killing in determining wheth¬ 
er there was malice.—House v. State, 
92 S.W.2d 868, 192 Ark. 476. 

Use of deadly weapon 

(1) Evidence that a deadly weapon 
or a weapon likely to produce death 
was used may, under some circum¬ 
stances, be sufficient to show, or to. 
authorize a finding of, malice. 

Ark.—Bramlett v. State, 156 S.W.2d 
226, 20*2 Ark. .1166. 

Cal.—People v. Hoover, 290 P. 493, 
107 Cal.App. 635. 

Ga.—Allen v. State, 22 S.E.2d 65, 194 
Ga. 430—Kennedy v. State, 11 S.E. 
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of the seeking of an opportunity to commit the hom¬ 
icide,®^ from evidence of measures taken in prep¬ 
aration,65 or from evidence of prior assaults.®® 
Malice is not conclusively shown, however, by the' 
fact of killing,®'^ by the use of a deadly weapon in 
a deadly manner,®® or by the fact that accused had 
armed himself.®® Express malice as an essential 
element under some statutes may not be shown alone 
by the killing and means employed.*^® 

It is not necessary to show any facts previous to 
the killing as evidence of malice. It is sufficient if 
it is shown that malice existed at the time of the 


killing.71 Evidence of difficulties between deceased 
and accused is not necessarily required.72 

It is not necessary that various acts of ill-treat¬ 
ment and cruelty should be proved by the same wit¬ 
ness.^® 

Express and implied malice in general is consid¬ 
ered supra § 16; and presumption or inference of 
malice from particular facts in general supra §§ 
22-26. 

Prior threats and ill will. The malice essential 
to a conviction of murder may be ascertained from 
previous threats'^^ or personal ill will.'^® 


2d 179, 191 Ga. 22—Barbee v. State, 
165 S.E. 232, 175 Ga. 307. 

Ind.—Lloyd v. State, 189 N.E. 406, 
206 Ind. 359—Carlin v. State, 184 
N.E. 543, 204 Ind. 644—Williams v. 
State, 147 N.E. 153. 196 Ind. 84. 

Ky.—Elliott V. Commonwealth, 161 
S.W.2d 633, 290 Ky. 502. 

Miss.—Talbert v. State, 159 So. 549, 
172 Miss. 243. 

Mo.—State v. Bowles, 47 S.W. 892, 
146 Mo. 6, 69 Am.S.R. 598. 

Utah.—State v. Masato Karumai, 126 
P.2d 1047, 101 Utah 592. 

W.Va.—State v. Gunter, 17 S.E.2d 46, 
123 W.Va. '569. 

(2) In determining: as to presence 
or absence of malice where a deadly 
weapon was used, mental state of 
accused at time of killing must be 
judged from use of such weapon in 
connection with attending circum¬ 
stances.—Forrest v. State, 288 S.W. 
925, 172 Ark. 1176. 

(3) The nature of the wound in¬ 
flicted may be considered and given 
weight in determining whether the 
weapon was a deadly weapon or one 
likely to produce death. 

Q-a.—Blakewood v. State, 25 S.E.2d 
643—Banks v. State, 15 S.E.2d 190, 
192 Ga. 181—Kennedy v. State, 11 
S.E.2d 179, 191 Ga. 22. 

Ind.—^Williams v. State, 147 N.E. 153, 
196 Ind. 94. 

Mo.—State v. Bowles, 47 S.W. 892, 
146 Mo. 6, 69 Am.S.R. 598. 

(4) The fact that the weapon used 
produced death is strongly confirma¬ 
tive of its lethal qualities.—State v. 
Bowles, supra. 

(5) Particular evidence as to the 
nature of the wound and character 
of the instrument used was held suf¬ 
ficient to show that knife with which 
accused stabbed deceased was a 
weapon likely to produce death.— 
Banks v. State, supra. 

(6) Particular evidence, including 
evidence as to the nature of the 
wound and the result, has been held 
sufficient to authorize a finding that 
the instrument used was a weapon 
likely to produce death.—Kennedy v. 
State, 11 S.E.2d 179, 191 Ga. 22. 

Evidence of brutality exhibited by 


sadistic killer established malice as 
essential ingredient of murder, im¬ 
plied from outrageous circumstances 
of the act, showing a cruelty of dis¬ 
position, and a heart regardless of 
social duty and fatally bent on mis¬ 
chief.—Commonwealth v. Earnest, 21 
A. 2d 38, 342 Pa. 544. 

64. Ind.—Lloyd v. State, 189 N.E. 
406, 206 Ind. 359. 

65. Miss.—Brown v. State, 54 So. 
305, 98 Miss. 786, 34 L.R.A.,N.S., 
811. 

Admissibility of evidence of acts m 
preparation as bearing on malice 
see supra § 212. 

66. Ind,—Lloyd v. State, 189 N.E. 
406, 206 Ind. 359. 

67 . s c.— State v. Jones, 7 S.E. 296, 
29 S.C. 201. 

Va.—Richardson v. Commonwealth, 
104 S.E. 788, 128 Va. 691. 
Admissions accompanied by explana¬ 
tion 

Evidence, consisting wholly of ac¬ 
cused’s admission of having killed 
deceased and in connection with 
which accused gave explanation jus¬ 
tifying or excusing commission of 
offense, was insufficient to sustain 
conviction for murder, since malice 
could not be presumed from such 
evidence.—Miller v. State, 191 S.E. 
115, 184 Ga. 336. 

68. Ala.—Hampton v. State, 45 Ala. 
82. 

Ind.—Coolman v. State, 72 N.E. 568, 
163 Ind. 503. 

30 C.J. P 292 note 64. 

Evidence held insufacient to show 
malice 

Ala.—Smith v. State, App., H So.2d 
466, certiorari denied 11 So.2d 473, 
243 Ala. 627. 

Wyo .—State V. Sorrentino, 224 P. 420, 
31 Wyo. 129, 31 A.L.R. 1477. 

03. Ill.—People V. Motuzas, 185 N.E. 

614, 252 Ill. 340. 

30 C.J. p 293 note 65. 

70. Tex.—Farrer v. State, 42 Tex. 
265—Richarte v. State, 5 Tex.App. 
359. 

30 C.J. p 292 note 66. 

71. Ky._Fowler v. Commonwealth, 

163 S.W. 1115, 157 Ky. 725. 
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72. Or.—State v. Covell, 232 P. 628,. 
113 Or. 254. 

73. Ga.—Green v. State, 54 S.E. 724,. 
125 Ga. 742. 

74. Del.—State v. Prettyman, lOO’ 
A. 476, 29 Del. 452. 

Ind.—Lloyd v. State, 189 N.E. 406, 
206 Ind. 359. 

Ky.—Morgan v. Commonwealth, 15 
S.W.2d 273, 228 Ky. 432—Pierce v. 
Commonwealth, 284 S.W. 1035, 215 
Ky. 162—’Cloninger v. Common¬ 
wealth, 231 S.W. 535, 191 Ky. 841. 
30 C.J. p 293 note 69. 

Accused’s general threats and bel¬ 
licose attitude may be taken as in¬ 
dicating malicious or criminal ten¬ 
dencies.—State V. Shawley, 67 S.W.2d 

74, 334 Mo. 352. 

Evidence held insutdcient 

Particular evidence as to threats 
held insufficient to show malice.— 
State V. Joy, 285 S.W. 489, 315 Mo. 7. 

Admissibility of evidence of 
threats by accused to show malice 
see supra § 206. 

75. Ark.—Jett v. State, 236 S.W. 621, 
151 Ark. -439. 

Statements indicating ill will 

(1) In murder trial, uncontradicted 
evidence that accused cursed de¬ 
ceased and called him vile and vulgar 
name immediately before striking 
fatal blow was sufficient to show 
express malice.—Hopkins v. State, 8 
S.E.2d 633. 190 Ga. 180. 

(2) Evidence that accused, living 
illicitly with deceased, charged de¬ 
ceased with having another man and 
making false reports to accused as to- 
amounts received by deceased from 
illicit transactions established malice 
in murder prosecution.—People v. 
Chandler, 280 P. 944, 20'8 Cal. 243. 
Motive for ill will 

Where deceased had supplanted ac¬ 
cused in the illicit affections of a fe¬ 
male, if was held proper for the jury 
to conclude that the shooting was 
prompted by malice.—Brown v. Com¬ 
monwealth, 17 S.W. 220, 13 Ky.L. 372‘. 
Evidence held insufficient 
Particular evidence as to the an¬ 
tagonistic attitude of accused toward 
deceased held insufficient to show 
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Evidence of threats to kill some one, which did 
not designate any particular person, may, 
some circumstances, constitute evidence of malice,^® 
but generally the rule is otherwise as to threats 
against some particular person other than de¬ 
ceased."" The jury should consider whether threats 
were made on some immediate provocation and in 
hasty passion or whether they showed a cool, per¬ 
sistent, and deadly purpose, and should give greater 
weight to them in the latter case.*^^ 

Evidence of expressions of hatred or ill will to¬ 
ward deceased is not necessarily required in order 
to prove malice,'^® nor is evidence of personal en¬ 
mity on the part of accused against deceased.^® 

It has been held that threats of deceased, com¬ 
municated to accused, may not be considered to 
show that accused acted from malice but, on the 
other hand, it has been held that such threats may 
be considered in ascertaining the state of mind and 
feeling of accused toward deceased.^^ 

Rebuttal. Either direct or circumstantial evi¬ 
dence may be considered by the jury in rebuttal of 
the presumption of malice arising from the use of 
a deadly weapon.^S The effect of proof of previous 
threats may be overcome by a showing of a subse¬ 
quent reconciliation between the parties.^^ 

Evidence to rebut a presumption or inference of 
malice must be more than sufficient to raise a mere 


conjecture in favor of accused.S« Jt is not conclu¬ 
sive against the existence of malice that accused, 
during the morning before the homicide, had be¬ 
friended deceased in his quarrel with olhers.86 

The reasonable provocation adequate to reduce 
the offense from murder to manslaughter does not 
disprove malice, but only removes the presumption 
thereof which the law raises without proof.®’ 

The burden of overcoming inference of malice in 
general is considered supra § 28. 

§ 317. Premeditation and Deliberation 

Deliberation and premeditation may be proved by 
circumstantial evidence. 

Deliberation and premeditation may be proved by 
circumstantial evidence,®® and in a number of cas¬ 
es the evidence has been held sufficient®^) or insufii- 
cient^O to show that accused’s acts were done with 
premeditation or deliberation or both. Threats by 
accused against the accuser are entitled to some 
weight in proving premeditation and deliberation, 
but in determining the weight to be given threats, 
all the circumstances under which they were made 
are to be considered.^^ Where provocation inter¬ 
venes between the threat and the killing, the threat 
is not conclusive of the fact that killing was done 
in pursuance thereof, and not on the passion pro¬ 
duced by the provocation.^^ 


malice.—State v. Joy, 285 S.W. 489, 
315 Mo. 7. 

76. Wis.—Benedict v. State, H Wis. 
423. 

77. Wis.—Benedict v. State, supra. 

78. U.S.—North Carolina v. Gosnell, 
D.C.N.C., 74 F. 734. 

N.C.—State v. Horn, 21 S.B. 694, 116 
X.C. 1037. 

79. Or.—State v. Co veil, 232 P. 628, 
113 Or. 254. 

80. Ark—Jett v. State, 236 S.W. 621, 
151 Ark. 439. 

Cal.—People v. Fleming:, 23 P.2d 28, 
218 Cal. 300—People v. Sainz, 121 
P. 922, 162 Cal. 242. 

81. U.S.—Allison V. U. S., Ark., 16 
S.Ct. 252, 160 U.S. 203, 40 L.Ed. 
395. 

Admissibility of evidence of threats 
of deceased as bearing on malice 
see supra § 207. 

82. Tenn.—Fitzhugh v. State, 13 Lea 
258. 

83. Del.—State v. Naylor, 90 A. 880, 
2S Del. 99. 

30 C.J. p 293 note 78. 

Evidence held sufficient to show 
alleviation which would prevent pre¬ 
sumption of malice arising from in¬ 
tentional killing by shooting.—Shafer 
V. State, 20 S.E.2d 34. 193 Ga. 748. 


84. Cal.—People v. Hyndman, 33 P. 
782. 99 Cal. 1. 

85. N.C.—State v. Elwood, 73 N.C. 
189. 

30 C.J. p 293 note 79. 

Use of weapon by accused officer 
An inference of malice which may 
arise under some circumstances from 
a killing with a deadly weapon is 
not necessarily negatived or over¬ 
come by the fact that accused was a 
peace officer, no fixed presumption 
that the use of the weapon was law¬ 
ful arising from the fact that it was 
used by a peace officer.—State v. 
Gunter, 17 S.E.2d 46, 123 W.Va. 569. 

86. Pa.—Commonwealth v. Aiello, 36 
A. 1079, 180 Pa. 597. 

87. Mo.—State v. Stewart, 212 S.W. 
853, 278 Mo. 177. 

88. Cal.—People v. Erno, 232 P. 710, 
195 Cal. 272. 

Iowa.—State v. Woodmansee, 233 N. 
W. 725, 212 Iowa 596—State v. 
Troy, 220 N.W. 95, 206 Iowa 859, 
opinion supplemented 221 N.W. 370 
—State V. Kneeskern, 210 N.W. 465, 
203 Iowa 929. 

Me.—State v. Merry, 8 A.2d 143, 136 
Me. 243. 

Mo.—State v. Page, 130 S.W.2d 520. 
30 C.J. p 294 note 96. 

Burden of proof and presumptions 

30 


of deliberation and premeditation 
see supra § 192. 

Jury can consider manner of kill¬ 
ing in determining whether killing 
was deliberate or premeditated.— 
House V. State, 92 S.W. 3d 868, 192 
Ark. 476. 

80. Cal.—People v. Butterfield, 105 
P.2d 628, 40 Cal.App.3d 725—-Peo¬ 
ple V. Bruno, 290 P. 610, 107 Cal. 
App. 365. 

Ill.—People V. Washington, 154 N.E. 
435, 323 III. 617. 

Iowa.—State v. Wallack, ISS N.W. 
131, 193 Iowa 911. 

Miss.—Williams v. State, 142 So. 
471, 163 Mias. 475. 

Okl.—Jones v. Stale, 223 P. 200, 26 
Okl.Cr. 147—In re Opinion of the 
Judges, 112 P. 94S, 4 Okl.Cr. 594. 
Tex.—Turner v. State, Cr., 162 S.W. 
2d 978. 

30 C.J. p 294 note 96 fa]. 

90. Wis.—State v. Scherr, 9 N.W.2d 
117, 243 Wis. 65. 

30 C.J. p 294 note 96 Lb]. 

91. Iowa.—State v. Cooper, 191 N.W. 
891, 195 Iowa 258. 

92. Ill.—Bolzer v. People, 21 N.B. 
818, 129 Ill. 112, 4 L.R.A. 579. 

Philippine.—^U. S. v. Caranto, 4 Phil¬ 
ippine 256. 

93. Ill.—Bolzer v. People, 21 N.E. 
818, 129 Ill. 112, 4 L.R.A. 579. 
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The weight and sufficiency of evidence of pre¬ 
meditation and deliberation as affecting the degree 
of homicide is considered infra §§ 327-329. 

§ 318. Motive 

Motive is not an essentiai element of murder and 
need not be proved to sustain a conviction, if the other 
evidence is sufficient; but its presence or absence is a 


factor to be considered, particularly where the other 
evidence Is weak or circumstantial. 

Motive is not an essential element of the crime 
of murder,9^ or of felonious homicide generally,^® 
and proof thereof is not essential to a conviction^® 
where the other evidence in the case is sufficient to 
warrant it.^*^ Where accused’s guilt is established 
by proof of all the essential elements, the existence 
of a motive may be inferred.^® Failure to prove 


94. Cal.—People v. Aranda, 83 P.2d, 
928, 12 Cal.2d 307. 

Fla.—Matthews v. State, 177 So. 321, 
130 Fla. 53. 

Ill.—People V. Mangano, 30 N.E.2d 
428, 375 Ill. 72. 

Mich.— People v. Cipriano, 213 N.W. 

104, 238 Mich. 332. 

Miss.— Pullen v. State, 168 So. 69, 
175 Miss. 810. 

ISreb.—Sharp v. State, 220 N.W. 292, 
117 Neb. 304. 

—State V. Schneider, 208 N.W. 
566, 53 N.D. 931. 

Or.—State v. Case3^ 213 P. 771, 108 
Or. 3S6, motion denied 217 P. 632, 
108 Or. 386. 

Pa.—Commonwealth v. Prophet, 160 
A. 597, 307 Pa. 122. 

Ya.—State v. Lemon, 99 S.E. 263, 
84 W.Va. 25. 

Intent, and not motive, governs.— 
State V. Merry, 8 A.2d 143, 136 Me. 
243. 

Cfrood motives 

The fact that accused in commit¬ 
ting the crime was actuated by mo¬ 
tives of pure, although mistaken, 
love and kindness, does not affect 
his guilt if the essential elements 
of the offense are present.—State v. 
Ehlers, 119 A 15, 98 N.J.Law 236, 
25 A.L.R. 999. 

95. Mo.—State v. Hughes, 125 S.W. 

2d 66, 344 Mo. 116. 

&6. Ala.—Langham v. State, 11 So. 
2d 131—Browning v. State, 180 So. 
105, 28 Ala.App. 129, certiorari de¬ 
nied 180 So. 108, 235 Ala, 520— 
Hill V. State, 144 So. 582, 25 Ala. 
App. 264, certiorari denied 144 So, 
583, 225 Ala. 610—Bufford v. State, 
128* So. 126, 23 Ala.App. 521— 
Whetstone v. State, 113 So. 494, 
22 Ala.App. 120, certiorari denied 
113 So. 495. 216 Ala. 474 —Tyler 
V. State, 97 So. 573, 19 Ala.App. 380, 
reversed on other grounds Ex parte 
State ex rel. Davis, 97 So. 573, 210 
Ala. 96. 

Ariz.—State v. Tuttle, 118 P.2d 88, 
58 Anz. 116. 

Ark.—Dowell v. State, 86 S.W.2d 23, 
191 Ark. 311. 

Cal.—People v. Greig, 95 P.2d 936, 
14 Cal.2d 548—People v. McQuate, 
39 P.2d 408, 2 Cal.2d 227—People 
V. Larrios, 30 P.2d 404, 220 Cal. 
236—People v. Kawamoto, 15 P.2d 
153, 216 Cal. 531. 

Fla.—Matthews v. State, 177 So. 321, 
130 Fla, 53. 


Ga.—Hunter v. State, 3 S.E.2d 729, 

. 188 Ga. 2IB. 

Ill.—People V. Meyer, 163 N.E. 453, 
331 Ill. 608. 

Ind.—Wolfe v. State, 159 N.E. 545, 
200 Ind. 557. 

Iowa.—State v. Kneeskern, 210 N.W. 
465, 203 Iowa 929. 

Ky.—Morgan v. Commonwealth, 15 S. 
W.2d 273, 228 Ky. 432—Clemens 
V. Commonwealth, 6 S.W.2d 483, 
224 Ky. 370. 

Me.—State v. Merry, 8 A.2d 143, 136 
Me. 243—State v. Brewer, 193 “A. 
834, 135 Me. 208. 

Mass.—Commonwealth v. Bartolini, 
13 N.E.2d 382, 299 Mass. 503, cer¬ 
tiorari denied Bartolini v. Com¬ 
monwealth of Massachusetts, 58 S. 
Ct. 950, 304 U.S. 565, 82 L.Ed. 1531. 
Mich.—People v. Cipriano, 213 N.W. 
104, 238 Mich. 332—People v. Kuhn, 
205 N.W. 188, 232 Mich. 310. 

Miss.—Motley v. Smith, 159 So. 553, 
172 Miss. 148—Buckler v. State, 
157 So. 353, 171 Miss. 353—Johnson i 
V. State, 105 So. 742, 140 Miss. 889. 
Mo.—State v. LaMance, 154 S.W.2d I 
110—State V. Wolff, 101 S.W.2d 
973, 340 Mo. 659. 

Mont.—State v. Gunn, 300 P. 212, 
89 Mont. 453. 

N.j.—State V. Ehlers, 119 A. 15, 98 
N.J.Law 236, 25 A.L.R. 999. 

N.Y.—People v. Campanaro, 228 N. 
Y.S. 24, 223 App.Div. 248, affirmed 
164 N.E. 577, 249 N.Y. 545—People 
V. Wallach, 217 N.Y.S. 244, 217 App. 
Div. 527. 

N.C.—State v. Allen, 150 S.E. 337, 197 
N.C. 684. 

Ohio.—Hahn v. State, 176 N.E. 164, 38 
Ohio App. 461, error dismissed 177 
N.E. 585, 123 Ohio St. 675. 

S.C—State V. Underwood, 120 S.E. 
719, 127 S.C. 1. 

S.D.—State v. Ferguson, 204 N.W. 
652, 48 S.D. 346. 

Tex.—Ex parte Williams, 111 S.W.2d 
266, 133 Tex.Cr. 346—Arocha v. 

State, 39 S.W.2d 1097, 118 Tex.Cr. 
391—Ex parte Polk, 268 S.W. 464, 
99 Tex.Cr. 106—Fox v. State, 253 
S.W. 294, 95 Tex.Cr. 220—^Walker 
V. State, 251 S.W. 235, 94 Tex.Cr. 
414. 

Utah.—State v. Woods, 220 P. 215, 62 
Utah 397. 

Vt._State V. Winters, 145 A. 413, 

102 Vt. 36. 

Ya.—Oliver v. Commonwealth, 145 S. 
E. 307, 151 Va. 533—Patterson v. 


Commonwealth, 123 S.E. 657, 139 
Va. 589. 

Wash.—State v. Colagino, 205 P. 413, 
119 Wash. 301. 

W.Va.—State v. Lemon, 99 S.E. 263, 

84 W.Va. 25. 

Wis.—Magnuson v. State, 203 N.W. 
749, 187 Wis. 122—Manna v. State, 
192 N.W. 160, 179 Wis. 384. 
\Vyo.—Eagan v. State, 128 P.2d 215, 
58 Wyo. 167. 

30 C.J. p 295 note 9. 

97. Ark.—Sneed v. State, 255 S.W. 
895, 159 Ark. 65, correcting opin¬ 
ion 251 S.W. 704. 

Cal.—People v. Kelley, 281 P. 609, 
208 Cal. 387—People v. Perez, 65 
P.2d 1319. 19 Cal.App.2d 472—Peo¬ 
ple V. Northcott, 289 P. 634, 209 
Cal.App. 639, 70 A.L.R. 806. 

Idaho.—State v. McClurg, 300 P. 898, 
50 Idaho 762. 

Ill.—People V. Corder, 137 N.E. 845, 
306 Ill. 264. 

Iowa.—State v. Solomon, 210 N.W. 
448, 203 Iowa 954. 

K 3 ^—Russell V. Commonwealth, 122 
S.W.2d 1009, 276 Ky. 38. 

Mo.—State v. Dodson, 29 S.W.2d 60 
—State V. Bass, 157 S.W. 782, 251 
Mo. 107. 

N.C.—State v. Hammonds, 3 S.B.2d 
439, 216 N.C. 67. 

Pa.—Commonwealth v. Lisowski, 117 
A. 794, 274 Pa. 222. 

Malice having been established, 
proof of other motive is unessential. 
Ga.—Barbee v. State, 165 S.E. 232. 
175 Ga. 307—Carson v. State, 5 S. 
E. 295, 80 Ga. 170. 

Puerto Rico.—People v. Rivera, 25 
Puerto Rico 776. 

98. Cal.—People v. Leddy, 273 P. 

110, 95 Cal.App. 659. 

Ky.—Russell v. Commonwealth, 122 
S.W.2d 1009, 276 Ky. 38. 

Mo.—State v. Joy, 285 S.W. 489, 315 
Mo. 7—State v. Davis, 126 S.W. 
470, 226 Mo. 493. 

Wis.—Manna v. State, 192 N.W. 160, 
179 Wis. 384. 

Where evidence showed accused 
committed a heartless homicide, will¬ 
fully and without justification or 
provocation, motive was inferable 
from the facts and circumstances, 
without specific proof, especially 
where it appeared that he committed 
the crime in consideration of an¬ 
other's promise to pay him there¬ 
for.—State V. Seward, Mo., 247 S.W. 
150. 
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motive does not establish^® or raise a presumption 
of^ innocence; nor does reasonable doubt as to mo¬ 
tive prevent a conviction of a higher degree of hom¬ 
icide than the second degree.^ Conversely, proof of 
motive alone cannot support a conviction for mur- 
der.3 Where, by statute, the killing of a person for 
price or promise of reward is an aggravating cir¬ 
cumstance, this element must be established beyond 
a reasonable doubt.^ 

The presence or absence of motive is a factor 
for the jury to consider along with the other cir¬ 
cumstances of the case,5 and, as considered supra § 
227, evidence of motive is admissible. Evidence of 
motive, and the lack of such evidence, is particu- 
'larly significant where the other evidence fails to 
make out a satisfactory case,® or is wholly*^ or very 
largely® circumstantial; but it has been held that 
even in cases of purely circumstantial evidence proof 
of motive is not essential.® Where by reason of the 


circumstantial nature of the evidence, the question 
of motive becomes important, if not controlling, as 
showing the cogency of the circumstances, it is nec¬ 
essary that facts be established from which motive 
may be implied, and a motive cannot be supplied by 
mere speculation.^® Where evidence of ill treat¬ 
ment and cruelty by accused is relied on, it is not 
necessary that all acts of that nature be shown by 
the same witness.^^ 

§ 319. Participation of Accused in Crime 

a. In general 

b. Confessions, admissions, or statements 

of accused 

c. Testimony of accomplices 

a. In G-eneral 

Participation of the accused in the homicide must be 
shown beyond a reasonable doubt. 

Accused cannot be convicted of a homicide unless 


99. Ohio.—Hahn v. State, 176 N.E. 
164, 38 Ohio App. 461, error dis¬ 
missed 177 N.E. 5S5, 123 Ohio St. 
675. 

W.Va.—State v. Lemon, 99 S.E. 263, 
84 W.Va. 25. 

1. N.M.—State v. Romero, 285 P. 
497, 34 N.M. 494. 

Presumptions generally see supra §§ 
1S5-199. 

2. Pa.—Commonwealth v. Miller, 101 
A. 1006, 258 Pa. 226. 

3. Ky.—^Helton v. Commonwealth, 93 
S.W.2d 825, 263 Ky. 755—Blanken¬ 
ship V. Commonwealth, 16 S.W.2d 
478, 228 Ky. 830. 

Minn.—State v. Waddell, 245 N.W. 
140, 187 Minn. 191, motion denied 
254 N.W. 627, 191 Minn. 475. 

4. Philippine.—^U. S. v. Gamao, 23 
Philippine 81. 

5. Ark. — Sneed v. State, 255 S.W. 
895, 159 Ark. 65, correcting opin¬ 
ion 251 S.W. 704. 

Cal.—People v. McQuate, 39 P.2d 408, 
2 Cal.2d 227—People v. Larrios, 30 
P.2d 404, 220 Cal. 236—People v. 
Kelley, 281 P. 609, 208 Cal. 387. 
Fla.—Matthews v. State, 177 So. 321, 
130 Fla. 53. 

Ky.—Sams v. Commonwealth, 109 S. 

W.2d 571, 270 Ky. 187. 

Me.—State v. Merry, 8 A.2d 143 136 
Me. 243. 

Mass.—Commonwealth v. Simpson, 13 
N.E.2d 939, 300 Mass. 45, certiorari 
denied Simpson v. Commonwealth 
of Massachusetts, 58 S.Ct. 950, 304 
U.S. 565, 82 L.Ed. 1531. 

Mich.—People v, Cipriano, 213 N.W. 
104, 238 Mich. 332. 

Mo.—State v. La Mance, 154 S.W.2d 

no. 

Neb.—Sharp v. State, 220 N.W. 292, 
117 Neb. 304. 

N-M.—State V. Romero, 285 P. 497 34 
N.M. 494. 


Utah.—State v. Woods, 220 P. 215, 62 
Utah 397. 

Va.—Oliver v. Commonwealth, 145 S. 

E. 307, 151 Va. 533. 

Motive as evidence of: 

Intent see supra § 315. 
Participation of accused see infra 
§ 321. 

6. Ariz.—State v. Tuttle, 118 P.2d 
88. 58 Ariz. 116. 

Mo.—State v. Bass, 157 S.W. 782, 
251 Mo. 107. 

N.J.—State V. Ehlers, 119 A. 15, 98 
N.J.Law 236, 25 A.L.R. 999. 

7. Ky.—Russell v. Commonwealth, 
122 S.W.2d 1009, 276 Ky. 38—Mor¬ 
gan V. Commonwealth, 15 S.W.2d 
273, 228 Ky. 432. 

Mo.—State v. Hughes, 125 S.W.2d 66, 
344 Mo. 116—State v. Wolft, 101 S. 
W.2d 973, 340 Mo. 659—State v. 
Joy, 285 S.W. 489, 315 Mo. 7. 

N.T.—People V. Perry, 14 N.E.2d 793, 
277 N.Y. 460. 

Or.—State v. Casey, 213 P. 771, 108 
Or. 386, motion denied 217 P. 632, 
108 Or. 386. 

Vt.—State V. Winters, 145 A. 413, 102 
Vt. 36. 

8. S.D.—State v. Ferguson, 204 N.W. 
652, 48 S.D, 346. 

9. Ariz.—^Antone v. State, 65 P.2d 
646, 49 Ariz. 168. 

30 C.J. p 295 note 10. 

10. N.Y.—People v. Perry, 14 N.E. 
2d 793, 277 N.Y. 460. 

30 C.J. p 295 note 15. 

ISvideiLce held sujBQLcient to show mo¬ 
tive 

(1) Evidence that accused said he 
killed deceased because deceased 
knew too much.—^People v. Northcott, 
289 P. 634, 209 Cal.App. 639, 70 A.L. 
R. 806. 

(2) Testimony of disagreement 
concerning payment for clothes, and 
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that deceased was robbed after be¬ 
ing shot.—McAllister v. State, 113 So. 
179, 149 Miss. 180. 

(3) In prosecution for murder, 
where accused told witness that he 
would hear of deceased being killed 
if deceased interfered with accused's 
manufacture of liquor.—State v. 
Millsap, 276 S.W. 625, 310 Mo. 600. 

(4) Evidence as to accident in¬ 
surance policies payable to accused 
on his wife's death.—State v. Woods, 
220 P. 215, 62 Utah 397. 

(5) Other evidence. 

Ala.—Beard v. State, 95 So. 333, 19 
Ala.App. 102. 

Miss.—Talbert v. State, 159 So. 549, 
172 Miss. 243—Carter v. State, 113 
So. 177, 147 Mi.ss. 171. 

Mo.—State v. Johnson, 289 S.W. 789, 
316 Mo. 104. 

N.D.—State v. Schneider, 208 N.W. 
566, 53 N.D. 931. 

Tex.—Burton v. State, 86 S.W.2d 768, 
129 Tex.Cr. 234. 

Wash.—State v. Evans, 258 P. 845, 
145 Wash. 4. 

Evidence held insufficient 

(1) To show desire for insurance 
money as motive.—Bourne v. State, 
216 N.W. 173, 116 Neb. 141. 

(2) To establish motive of husband 
to commit crime for purpose of pro¬ 
curing payment of life policy.—Peo¬ 
ple v. Perry, 14 N.E.2d 793, 277 N. 
Y. 460. 

(3) To show motive of robbery or 
ill feeling for commission of murder 
by accused.—Smith v. State, 274 P. 
1074, 40 Wyo. 128. 

<4) Other evidence.—Black v. 
State, 128 S.W.2d 406, 137 Tex.Cr. 
173. 

11. Ga.—Green v. State, 64 S.E. 724, 
125 Ga. 742. 
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the evidence shows that the death occurred through ] his criminal agency this fact must be established 


12. Ga.—^Warren v. State, 112 S.E. 
283. 153 Ga. 354. 

Ind.—^Jones v. State, 43 N.E.2d 1017. 
Ky.—Begley v. Commonwealth, 63 
S.W.2d 951, 250 Ky. 779. 

Mo.—State v. Payne, 56 S.W.2d 116, 
331 Mo. 996. 

Okl.—Edwards v. State, 48 P.2d 1087, 
58 Okl.Cr. 15. 

Or.—State v. Willson, 241 P. 843, 116 
Or. 615. 

Tex.—Smith v. State, 132 S.W.2d 868, 
137 Tex.Cr. 544—Vancel v. State. 
272 S.W. 130, 100 Tex.Cr. 39. 

Vt.—State V. Rounds, 160 A. 249, 104 
Vt. 442. 

Evidence held sufficient 
(1) Generally. 

Ala.—Alford v. State, App., 10 So.2d 
370, certiorari denied. Sup., 10 So. 
2d 373. 

Ariz.—Antone v. State, 65 P.2d 646, 
49 Ariz. 168. 

Cal.—People v. Watts, 247 P. 884, 198 
Cal. 776—People v. Mendez, 223 P. 
65, 193 Cal. 39—People v. Pianezzi, 

108 P.2d 685, 42 Cal.App.2d 270, 
certiorari denied Pianezzi v. Peo¬ 
ple of State of California, 62 S.Ct. 
81, two cases, 314 U.S. 611. 86 L. 
Ed. 492—People v. Thomas, 208 
P. 343, 58 Cal.App. 308. 

Colo.—Boyles v. People, 6 P.2d 7, 
90 Colo. 32—Osborn v. People, 262 
P. 892, 83 Colo. 4. 

Ga.—Ward v. State, 191 S.E. 916, 
184 Ga. 566—Hammond v. State, 
142 S.E. 895, 166 Ga. 213. 

Ill.—People V. Hartwell, 173 N.E. 
112, 341 Ill. 155—People v. Milew- 
ski, 147 N.E. 246, 316 Ill. 288. 

Ky.—Lett v. Commonwealth, 144 S. 
W.2d 505, 284 Ky. 267—Jackson v. 
Commonwealth, 96 S.W.2d 1014, 265 
Ky. 295—Ford v. Commonwealth, 
84 S.W.2d 66, 260 Ky. 138—Ed¬ 
monds V. Commonwealth, 20 S.W. 
2d 745, 230 Ky. 725. 

Mich.—People v. Collins, 193 N.W. 

858, 223 Mich. 303. 

Miss.—Capps V. State, 196 So. 639, 
189 Miss. 134. 

Neb.—Morris v. State, 191 N.W. 717, 

109 Neb. 412. 

N.C.—State v. Williams, 5 S.E.2d 
314, 216 N.C. 446. 

Pa.—Commonwealth v. Fugmann, 198 
A. 99, 330 Pa. 4. 

Philippine.—U. S. v. Bailon, 4 Phil¬ 
ippine 128. 

30 C.J. p 296 note 19 [a]. 

(2) Poisoning. 

Ark.—Shank v. State, 72 S.W.2d 519, 
189 Ark. 243—Sneed v. State, 255 S. 
W. 895, 159 Ark. 65, correcting 
opinion 251 S.W. 704. 

Ga.—Driver v. State, 22 S.E.2d 83. 
Iowa.—State v. Flory, 210 N.W. 961, 
203 Iowa 918. 

Ky.—Barton v. Commonwealth, 77 S. 
W.2d 397, 257 Ky. 23—Brown v. 
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Commonwealth, 293 S.W. 975, 219 
Ky. 406. 

Mich.—People v. Gerndt, 222 N.W. 

185, 244 Mich. 622. 

Miss.—Dean v. State, 160 So. 584, 
173 Miss. 254, suggestion of error 
overruled 162 So. 155, 173 Miss. 
254. 

Neb.—Davis v. State, 215 N.W. 785, 
116 Neb. 90. 

N.Y.—People v. Voelker, 221 N.Y.S. 

760, 220 App.Div. 528. 

N.C.—State v. Smoak, 195 S.E. 72, 213 
N.C. 79. 

N.D.—State v. Schneider, 208 N.W. 
566. 53 N.D. 931. 

Okl.—^Warren v. State, 215 P. 635. 
24 Okl.Cr. 6. 

Va.—Hamilton v. Commonwealth, 177 
S.E. 847, 163 Va. 1089. 

(3) Shooting. 

Ala.—Brew v. State, 174 So. 544, 27 
I Ala.App. 483. 

Ark.—Prick v. State, 6 S.W.2d 514, 
177 Ark. 404—Stribling v. State, 
284 S.W. 38, 171 Ark. 184—Martin 
V. State, 283 S.W. 29, 170 Ark. 1193. 
Cal.—People v. Bermijo, 40 P.2d 823, 

2 Cal.2d 270—People v. Yeager, 229 
P. 40, 194 Cal. 452—People v. Ba¬ 
ker, 271 P. 765, 94 Cal.App. 628— 
People V. Navarette, 207 P. 939, 58 
Cal.App. 83. 

Conn.—State v. Guilfoyle, 145 A. 761, 
109 Conn. 124. 

D.C.—Liggins v. U. S., 297 P. 881, 54 
App.D.C. 302. 

Idaho.—State v. McLennan, 231 P. 
718, 40 Idaho 286. 

Ill.—People V. Doody, 175 N.E. 436, 
343 Ill. 194. 

Iowa.—State v. Sullivan, 298 N.W. 
884, 230 Iowa 817. 

Ky.—Russell v. Commonwealth, 122 
S.W.2d 1009, 276 Ky. 38—Bolen v. 
Commonwealth, 96 S.W.2d 1020, 
265 Ky. 328—^Waters v. Common¬ 
wealth, 62 S.W.2d 1027, 250 Ky. 
302—Saylor v. Commonwealth, 29 
S.W.2d 629, 235 Ky. 78, followed 
in 29 S.W.2d 632, 235 Ky. 85— 
Waters v. Commonwealth, 298 S.W. 
1078, 221 Ky. 433—Shepherd v. 

Commonwealth, 252 S.W. 139, 200 
Ky. 25. 

Miss.—Boutwell v. State, 178 So. 585, 
181 Miss. 509. 

Mo.—State v. Richetti, 119 S.W.2d 
330, 342 Mo. 1015—State v. McKee- 
ver, 101 S.W.2d 22, 339 Mo. 1066 
—State V. Adams, 98 S.W.2d 632, 
339 Mo. 926, 108 A.L.R. 838—State 
v. Mason, 98 S.W.2d 574, 339 Mo. 
374 —State v. Nasello, 30 S.W.2d 
132, 325 Mo. 442—State v. Sadow- 
ski, 256 S.W. 753. 

Nev.—State v. Watts, 296 P. 26, 53 
Nev. 200, adhering to opinion 290 
P. 732, 52 Nev. 453. 

N.J.—State V. Boccadoro, 144 A. 612, 
105 N.J.Law 352. 
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—State V. Gabaldon, 96 P.2d 293, 
43 N.M. 525. 

N.Y.—People v. Collins, 2 N.E.2d 647, 
271 N.Y. 254—People v. Brengard, 
191 N.E. 850, 265 N.Y. 100, 93 A. 
L.R. 1465. 

N.C.—State v. Casey, 159 S.E. 337, 
201 N.C. 185. 

Ohio.—Licavoli v. State, App., 34 N. 
E.2d 450—State v. Dingledine, App., 
33 N.E.2d 660, appeal dismissed 20 
N.E.2d 367, 135 Ohio St. 251. 

Okl.—Hayes v. State, 247 P. Ill, 35 
Okl.Cr. 19—Killmger v. State, 218 
P. 182, 24 Okl.Cr. 378. 

Or.—State v. Newberg, 278 P. 668, 
129 Or. 564, 63 A.L.R. 1225. 

Tenn—Cox v. State, 22 S.W.2d 225, 
160 Tenn. 221—Moon v. State, 242 
S.W. 39, 146 Tenn. 319. 

Tex.—Louder v. State, 60 S.W.2d 239 
124 Tex.Cr. 36—Young v. State, 46 
S.W.2d 991, 120 Tex.Cr. 489—Jack- 
son V. State, 27 S.W 2d 1102, 115 
Tex.Cr. 395—Davenport v. State, 5 
S.W.2d 135, 109 Tex.Cr. 394—Rueda 
V. State, 277 S.W. 116, 101 Tex.Cr. 
651—Johnson v. State, 251 S.W. 
1077, 94 Tex.Cr. 503—Gaines v. 

State, 251 S.W. 245, 95 Tex.Cr. 368, 
certiorari dismissed Gaines v. State 
of Texas, 44 S.Ct. 132, 263 U.S. 728, 
68 L.Ed. 528. 

Vt.—State V. Stacy, 160 A. 257, 104 
Vt. 379, motion denied 160 A. 747, 
104 Vt. 379. 

Va.—Hendricks v. Commonwealth, 
178 S.E. 8, 163 Va. 1102—Gray v. 
Commonwealth, 142 S.E. 397, 150 
Va. 571. 

(4) Stabbing. 

Ga.—Hixson v. State, 22 S.E.2d 121 
—Jester v. State, 17 S.E.2d 736, 
193 Ga. 202—^Williams v. State, 145 
S.E. 458, 167 Ga. 282—Smallwood 

V. State, 165 S.E. 476, 45 Ga.App. 
587. 

Ill.—People V. Shader, 157 N.E. 225, 
326 Ill. 145. 

Tex.—Rodriguez v. State, Cr., 166 S. 

W. 2d 710. 

Evidence held insufficient 
(1) Generally. 

Fla.—Misleh v. State, 187 So. 388, 137 
Fla. 723. 

Ill.—People V. Samaras, 189 N.E. 288, 
355 Ill. 431—People v. Cassler, 163 
N.E. 430, 332 Ill. 207. 

Ky.—^\Valters v. Commonwealth, 165 
S.W.2d 153, 291 Ky. 573—Coleman 

V. Commonwealth, 138 S.W.2d 333, 
282 Ky. 203—Denham v. Common¬ 
wealth, 40 S.W.2d 384, 239 Ky. 771 
—Little V. Commonwealth, 276 S. 

W. 158, 210 Ky. 494. 

Tex.—O'Keefe v. State, Cr., 167 S.W. 
2d 1035—Henry v. State, 272 S.W. 
475, 100 Tex.Cr. 183. 

Vt.—State V. Rounds, 160 A. 249, 104 
Vt 442. 
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bej'ond a reasonable doubt^® and it is not material 
how reprehensible the conduct of accused in other 
respects may have been.^"^ Evidence which leaves 
the participation of accused a matter of conjecture 
is insufficient,^® but the evidence need not be so con¬ 
vincing as to lead the minds of the jurors to the 
conclusion that accused cannot be guiltless.^® A 
preponderance in the number of witnesses, with op¬ 
portunity to know the facts, in favor of accused is 
not so conclusive as to require an acquittal.^'^ An 
accused, in order to exculpate himself, is not re¬ 
quired to establish the guilt of a third person with 
that degree of certainty requisite to sustain a con¬ 
viction of the third person.^® Under some statutory 
provisions evidence of an alibi to be sufficient as a 
defense must be sufficient reasonably to exclude the 
possibility of the presence of accused.^^ 

Testimony of a single zvifness, uncorroborated, 


has been held insufficient,^^ at least where it is im- 
probable and self-contradicted^i or contradicts tes¬ 
timony of the same witness given at fomer trials ;22 
but the testimony of a witness contradictory to for¬ 
mer declarations has been held sufficient where the 
latter are explained as having been made under 
duress.^^ 

b. Confessions, Admissions, or Statements of 
Accused 

If the corpus delicti Is otherwise established, the 
confession of the accused alone rnay be sufficient to 
show his connection with the homicide. False, improba¬ 
ble, or contradictory statements by the accused, although 
insufficient of themselves to justify a conviction may be 
sufficient when considered with the other circumstances 
in the case. 

The confession of accused alone may be sufficient 
to show his connection with the homicide if the cor¬ 
pus delicti is established by other cvidcncc,^^ and 


Va.—Nelson v. Commonwealth, 150 
S.E. 242, 153 Va. 928. 

30 C.J. p 29S note 19 [b]. 

(2) Poisoning. 

Iowa—State v. Korth, 217 N.W. 236, 
204 Iowa 1360. 

Mich.—People v. Kuhn, 205 N.W. 188, 
232 Mich. 310, 

N.Y.—People v. Haber, 223 N.Y.S. 
133, 221 App.Div. 150. 

(3) Shooting. 

Ala.—Sutherland v. State, 139 So. 

110, 24 Ala.App. 573. 

Iowa.—State v. Adams, 197 N.W. 64, 
197 Iowa 331. 

Ky.—Smith v. Commonwealth, S3 S. 

W.2d 8S3, 260 Ky. 52. 

N.Y.—People v. Davino, 43 N.S.2d 
472, 288 N.Y. 423—People v. Da¬ 
vino, 31 N.E.2d 913, 284 N.Y, 486— 
People V. Weltering, 9 N.E.2d 774, 
275 N.Y. 51, reversing 291 N.Y.S. 
400, 248 App.Div. 874—People v. 
Ludkowitz, 194 N.E. 688, 266 N.Y. 
233. 

Tex.—Owens v. State, 115 S.W.2d 920, 
134 Tex.Cr. 384—Jackson v. Stale, 
274 S.W. 585, 101 Tex.Cr. 169. 
Utah.—State v. Hett, 231 P. 838, 64 
Utah 505. 

(4) Stabbing. 

Ala.—Kiel v. State. 184 So. 208, 28 
Ala.App. 308, certiorari denied 184 
So. 210, 236 Ala. 585. 

N.Y.—People v. Pignataro, 188 N.E, 
720, 263 N.Y. 229. 

13. U.S.—Evans v. U. S., C.C.A.Kan., 

122 P.2d 461, conforming to man¬ 
date 61 S.Ct. 548, 312 U.S. 651, 85 
L.Ed. 1102, vacating 113 P.2d 935, 
certiorari granted 61 S.Ct. 69, 311 

U.S. 635, 85 L.Ed, 404. 

Ala.—^Willingham v. State, 183 So. 
887, 28 Ala.App. 261, certiorari de¬ 
nied 183 So. 892, 236 Ala. 577— 
Barnett v. State, 111 So. 313, 21 
AlaApp. 646—^White v. State, 97 
So. 234, 19 Ala.App. 332, reversed 


on other grounds Ex parte State 
ex rel. Davis, 97 So. 236, 210 Ala. 

8 . 

Colo.—Lowe V. People, 234 P. 169, 76 
Colo. 603. 

D.C.—Murray v. U. S., 288 P. 1008, 53 
App.D.C. 119, certiorari denied 43 
S.Ct. 703, 262 U.S. 757, 67 L.Ed. 
1218. 

Hawaii.—Territory v. Duvauchelle, 28 
Hawaii 350. 

Ind.—Osbon v. State, 13 N.E.2d 223, 
213 Ind. 413. 

Iowa.—State v. Johnson, 274 N.W. 41, 
223 Iowa 962. 

Ky.—Denham v. Commonwealth, 40 
S.W.2d 384, 239 Ky. 771—Blanken¬ 
ship V. Commonwealth, 16 S.W.2d 
478, 228 Ky. 830. 

N.C.—State v. Howell, 10 S.E.2d 815, 
218 N.C. 280. 

N.D.—State v. Johnson, 28l N.W. 
16, 68 N.D. 464. 

Pa.—Commonwealth v. Barrish, 146 
A. 553, 297 Pa. 160—Commonwealth 

V. Weinberg, 120 A. 406, 276 Pa. 
255—Commonwealth v. ShirofE, 200 
A. 204, 131 Pa.Super. 565. 

Va.—Terry v. Commonwealth, 6 S.E. 

2d 673, 174 Va. 507. 

W.Va.—State v. Gilflllen, 123 S.E. 578, 
96 W.Va. 660. 

30 C.J. p 296 note 19. 

14. Ala.—Anderson v. State, 99 So. 
778, 19 Ala,App. 606. 

Perjury by accused 

Accused cannot be found guilty of 
murder if a consideration of the en¬ 
tire evidence does not show his guilt 
beyond a reasonable doubt, notwith¬ 
standing accused may be guilty of 
perjury.—People v. Scalisi, 154 N.E. 
715, 324 Ill. 131. 

15. Ala.—Hardison v. State, 200 So. 
635, 30 Ala.App. 40, certiorari de¬ 
nied 200 So. 636, 240 Ala. 647— 
Barnett v. State, 111 So. 318, 21 
Ala.App. 646. 


Shooting during scuffle 

Evidence that accused and decea.sed 
had a quarrel, that deceased reached 
for a revolver, and that the revolver 
was discharged in the cour.se of the 
ensuing scuffle is insufflciont to war¬ 
rant conviction whore no one could 
tell who fired the pistol.—Barnett v. 
State, supra. 

16. Ala.—Pounds v. Stale, 73 So. 
127, 15 Ala.App. 223. 

Reasonably prudent person 

“If the testimony be such as would 
be calculated to convince a reasona¬ 
bly prudent person, to the degree re¬ 
quired by law, that the accusf‘d com¬ 
mitted a punishable homicide, and 
there is no showing of passion or 
prejudice on the part of the jury, the 
verdict cannot be said to be flagrant¬ 
ly against the evidence."—lianks v. 
Commonwealth, 126 S.W.2d 1122, 
1126, 277 Ky. 647. 

17. N.Y.—People v. Cascoiie, 78 N.E. 
287, 185 N.Y. 317. 

18. Cal.—People v. Mendez, 223 P. 
65, 193 Cal. 39. 

19. Ga.—Mathis v. State, 111 S.E. 
567, 153 Ga. 105. 

20. Philippine.—U. S. v. Domingo, 23 
Philippine 5. 

21. Mont.—Territory v. Adolfson, 5 
P. 254, 5 Mont. 237. 

Philippine.—U. S. v. Sison, 18 Phil¬ 
ippine 557. 

22. Miss.—Sykes v. State, 45 So. 838, 
92 Miss 247. 

23. N.M.—Trujillo v. Territory, 32 
P. 154, 7 N.M. 43. 

24. Ark.—Nelson v. State, 83 S.W.2d 
539, 190 Ark. 1078. 

Cal.—People v. King, 85 P.2d 928, 30 
Cal.App.2d 185—People v. Madsen, 
270 P. 237, 93 Cal.App. 711. 

Fla.—Brown v. State, 32 So. 107, 
44 Fla. 28. 
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in many cases confessions and admissions of accused 
have been held sufficient, when corroborated by oth¬ 
er circumstances, to establish his guilt.25 In con¬ 
sidering the weight to be given to a statement by 
accused which contains both self-serving and self- 
disserving statements, the triers of the fact are not 
required to give as much weight to the self-serving 
statements as to the self-disserving ones;26 but 
before they can properly reject or disbelieve the 
self-serving statements something must appear to 
render such statements questionable, doubtful, or 
inconsistent.27 Evidence consisting of an inadmis¬ 
sible confession, together with impeached and unbe¬ 
lievable testimony of an accessary before the fact, 
may be insufficient on which to base a conviction.^S 

False, improbable, or contradictory statements by 
accused with respect to the occurrence of the homi- 
cide,^^ his whereabouts at the time,^® the absence of 
deceased,31 or other incriminating circumstances^^ 
show a consciousness of guilt and may be sufficient 
together with the other circumstances of the case to 
warrant an inference of his guilt and to support a 
conviction for the homicide. The fact that accused 


has made false statements is not alone sufficient to 
show his participation in the homicide,^^ particular¬ 
ly where the making of the statements was the re¬ 
sult of natural fear of the actual perpetrator of the 

homicide.34 

c. Testimony of Accomplices 

The testimony of an accomplice, although not neces¬ 
sarily to be disbelieved, should be considered with cau¬ 
tion. In many jurisdictions a conviction cannot be had 
on such testimony unless It is corroborated by independ¬ 
ent evidence connecting the accused with the homicide. 

The testimony of an accomplice should be re¬ 
ceived with suspicion and acted on with great cau¬ 
tion,35 and it must be subjected to the same tests as 
to reliability and force as that of other witnesses.36 
However, the fact that one has been convicted in 
connection with the particular homicide, as, for ex¬ 
ample, as an accomplice, does not require that his 
testimony be disbelieved or given no weight what¬ 
ever; the triers of the fact have the right to give 
his testimony such weight as they see proper.37 
Corroboration. In some jurisdictions a convic¬ 
tion may be sustained on the uncorroborated testi¬ 
mony of an accomplice,S3 jf is sufficiently con- 


—state V, Gibson, 284 N.W. 209, 
69 N.D. 70. 

Tex.—Lazarine v. State, 91 S.W.2d 
363, 129 Tex.Cr. 605-~Hernandez v. 
State, 8 S.W.2d 947, 110 Tex.Cr. 
159—Simmons v. State, 296 S.W. 
513, 107 Tex.Cr. 504. 

25. Ark.—McDaniels v. State, 63 S. 
W.2d 335, 187 Ark. 1163—Cook v. 
State, 15 S.W.2d 323, 179 Ark. 244 
—Robinson v. State, 7 S.W.2d 5, 
177 Ark. 534. 

Cal.—People v. McLachian, 87 P.2d 
825, 13 Cal.2d 45—People v. Mc¬ 
Guire, 70 P.2d 632, 9 Cal.2d 399— 
People V. Wagner, 68 P.2d 277, 
21 Cal.App.2d 92—People v. Dur- 
borow. 20 P.2d 708, 130 Cal.App. 

Ga.—Bruno v. State, 5 S.E.2d 376, 189 
Ga. 74—^Wright v. State, 199 S.E. 
209. 186 Ga. 863—Charles v. State, 
18.5 SE. 341, 182 Ga. 359—Carroll 
V. State, 146 S.E. 336, 39 Ga.App. 
135. 

Ill.—People V. Sullivan, 177 N.E. 733, 
345 Ill. 87—People v. Costello, 150 
N.E. 712, 320 Ill. 79. 

Iowa.—State v. Cooper, 191 N.W. 891, 
195 Iowa 258. 

Ky.—Spicer v. Commonwealth, 251 
S.W. 853, 199 Ky. 658. 

Mass.—Commonwealth v. Clark, 198 
N.E. 641, 292 Mass. 409. 

N.Y.—People v. Lytton, 178 N.E. 290, 
257 N.Y. 310, 79 A.L.R. 503. 

Ohio.—Ralls V. State, 177 N.E. 787, 40 
Ohio App. 69. 

Pa.—Commonwealth v. Bishop, 131 A. 
657, 285 Pa. 49. 


S.D.—State v. Dean, 274 N.W. 817, 65 
S.D. 433, 112 A.L.R. 527. 

Tex.—^Williams v. State, 121 S.W.2d 
1003, 135 TexCr. 586—Rector v. 
State, 78 S.W.2d 976, 128 Tex.Cr. 
56—Smith V. State, 57 S.W.2d 163, 
123 Tex.Cr. 95—Baker v. State, 36 
S.W.2d 519, 117 Tex.Cr. 369—Hern¬ 
andez V. State, 25 S.W.2d 325, 114 
Tex.Cr. 356—Wilborn v. State, 12 
S.W.2d 578, 111 Tex.Cr. 299. 

30 C.J. p 300 note 66. 

Weight and effect of confessions gen¬ 
erally see Criminal Law §§ 841-34 3. 
Statement held not to indicate com¬ 
plicity 

A statement by a doctor that he 
“helps out” girls “in trouble’* has | 
been held not necessarily to lead to 
an inference that he committed a 
criminal abortion resulting in death. 
—People V. Gleitsmann, 197 N.E. 557, 
361 Ill. 165. 

26. Utah.—Stale v. Dunkley, 39 P. 
2d 1097, 85 Utah 546. 

27. Utah.—State v. Dunkley, supra. 

28. Ill.—People v. Campbell, 194 N. 
E. 533, 359 Ill. 286. 

29. Cal.—People v. Westlake, 289 P. 
212, 106 Cal.App. 247. 

30 C.J. P 299 notes 62, 63. 

30. Ark.—^Williams v. State, 16 S. 
W. 816. 

Ky.—Foster v. Commonwealth, 112 
S.W. 563, 33 Ky.L. 975. 

31. Mont.—State v. Welch, 257 P. 
1010, 1013, 79 Mont. 614, citing Cor¬ 
pus Juris. 

30 C.J. P 300 note 65. 

33 


32. Cal.—People v. Westlake, 289 P. 
212, 106 Cal.App. 247. 

Ky.—Couch V. Commonwealth, 75 S. 

W.2d 360, 255 Ky. 729. 

N.Y.—People v. Enright, 222 N.Y.S. 
497, 221 App.Div. 26, motion de¬ 
nied 162 N.E. 547, 248 N.Y. 617, 
and affirmed 162 N.E. 554, 248 N. 
Y. 633. 

Tex—Black v. State, 128 S.W.2d 406, 
137 Tex.Cr. 173. 

30 C.J. p 299 note 61. 

Corpus Juris cited in upholding ad¬ 
missibility of voluntary statement 
made by accused.—Slate v. Criger, 
98 P.2d 133, 138, 151 Kan. 176. 

33. Ky.—Arvin v. Commonwealth, 43 
S.W.2d 516, 241 Ky. 127—English v. 
Commonwealth, 42 S.W.2d 706, 240 
Ky. 446. 

34. Ky.—Arvin v. Commonwealth, 43 
S.W.2d 516, 241 Ky. 127. 

35. Ill.—People v. Buskievich, 162 
N.E. 196, 330 Ill. 532. 

30 C.J. p 300 note 72. 

Who are accomplices in commission 
of homicide see Criminal Law § 
798 n. 

36. Neb.—Jahnke v. State, 104 N.W. 
154, 68 Neb. 154, rehearing 94 N. 
W. 158. 

30 C.J. p 300 note 72. 

37. Ky.—Hale v. Commonwealth, 102 
S.W.2d 330, 267 Ky. 375. 

38. Fla.—Wester v. State, 193 So. 
300, 141 Fla. 369. 

Ill.—People V. BuskieviOh, 162 N.E. 
196, 330 Ill. 532. 

Miss.—Pruitt V. State, 139 So. 861, 
163 Miss. 47. 
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vincing to establish guilt but in other jurisdic¬ 
tions, particularly under statutes so providing, a 
conviction cannot be had on such uncorroborated 
testimony^® and it is necessary that the testimony 
of the accomplice be corroborated by evidence which 
connects accused with the commission of the homi- 
cide^^ independently of the testimony of the ac- 
complice."^- 

Corroboration, where required, is not sufficient if 
it merely shows the commission of the homicide or 
the circumstances thereof,but it need not be suffi¬ 
cient, standing alone, to establish the guilt of ac- 
cused.^^ The corroborating evidence need not be 
absolute!}' convincing or conclusive,^® although it 
must do more than merely create a suspicion of 


guilt.46 The corroboration may consist of circum¬ 
stantial evidence as well as of direct evidence.47 
A confession, admission, or statement made by ac¬ 
cused or testimony given by him may constitute suf¬ 
ficient corroboration of the testimony of an accom¬ 
plice to permit conviction.48 There is authority both 
for49 and against®® the view that flight of accused 
is sufficient corroboration of the testimony of an ac¬ 
complice to permit a conviction. 

The sufficiency of the corroboration must be de¬ 
termined by the facts of each case,®^ and in partic¬ 
ular cases corroboration of the testimony of an ac¬ 
complice has been held present and sufficient to 
support a conviction,®^ while in other cases corrob- 


Mo.—State v. Boesel, 64 S.W.2d 243. 
X.C.—State V. Casey, 159 S.K 337, 
201 N.C. 1S5. 

S.C.—State V. Williams, 164 S.E. 415, 

166 S.C. 63. 

30 C.J. p 300 note 71—16 C.J. p 697 
note 71. 

39. Mo.—State v. Stogsdill, 23 S.W. 
2d 22, 324 Mo. 105. 

40. Ala.—Hicks v. State, 136 So. 278, 

24 Ala.App. 430. 

Ga.—George v. State, 146 S.E. 120, 

167 Ga. 532. 

Tex-—Browney v. State, 79 S.W.2d 
311, 128 TexCr. 81—Cubit v. State, 
54 S.W.2d 535, 122 Tex.Cr. 286— 
Edmondson v. State, 292 S W, 231, 
106 Tex.Cr. 321—Barnett v. State, 
291 S.W. 540, 106 Tex.Cr. 179. 

30 C.J. p 300 notes 69, 70—16 C.J. 
p 700 note 98. 

necessity for corroboration of ac¬ 
complices generally see Criminal 
Law § SIO. 

41- Ala.—Cline v. State, 148 So. 172, 

25 Ala.App. 433. 

Cal-—People v. Albritton, 294 P. 76, 
110 CaLApp. 188. 

42. Ga.—Smith v. State, 5 S.E.2d 
762, 189 Ga. 169—Lamer v. State, 
1 S.E.2d 405, 187 Ga. 534. 
“Corroborative evidence connecting 
the defendant with the murder may 
relate to facts testified to by the 
accomplice, but the probative force 
of such evidence cannot depend on 
the testimony of the accomplice. It 
must strengthen that of the accom¬ 
plice; must bring in material facts 
tending to connect the accused with 
the crime from sources other than 
the bare testimony of the accom¬ 
plice.”—Dailey v. State, 171 So. 729, 
730, 233 Ala. 384. 

"The test as to the sufficiency of 
the corroboration is to eliminate 
from the case the evidence of the 
accomplice witness, and then exam¬ 
ine the evidence of the other witness¬ 
es with the view of ascertaining if 
there be inculpatory evidence, that 
is, evidence of incriminating charac¬ 


ter, which tends to connect the ac¬ 
cused with the commission of the 
offense- If there be such evidence, 
the corroboration is sufficient.”—Rog¬ 
ers V. State, 54 S.W.2d 1010, 1012, 
122 Tex.Cr. 331. 

43. Ark.—Decker v. State, 51 S.W. 2d 
521, 185 Ark. 1085. 

Ga.—Lanier v. State, 1 S.E.2d 405, 
187 Ga. 534. 

Okl.—Boggess V. State, 4 P.2d 697, 52 
OklCr. 266. 

Tex.—Rogers v. State, 54 S.W. 2d 
1010, 122 Tex.Cr. 331. 

44. Ark.—Cheek v. State, 244 S.W. 
705, 155 Ark. 500. 

Ky.—Mills V. Commonwealth, 83 S. 

W.2d 32, 259 Ky. 666. 

Tex.—Rogers v. State, 54 S.W. 2d 
1010, 122 Tex.Cr. 331. 

45. Cal.—People v. Albritton, 294 P. 
76, 110 Cal.App. 188. 

Ga.—Smith v. State, 5 S.E.2d 762, 
189 Ga. 169. 

Tex.—Rogers v. State, 54 S.W. 2d 
1010, 122 Tex.Cr. 331. 

46. Cal.—People v. La Frenz, 26 P. 
2d 317, 134 Cal.App. 687—People v. 
Albritton, 294 P. 76, 110 Cal.App. 
188. 

47. Tex.—Rogers v. State, 54 S.W. 
2d 1010, 122 Tex.Cr. 331—Cub)t v. 
State, 54 S.W.2d 535, 122 Tex.Cr. 
286. 

4S. Ark.—Dickson v. State, 127 S.W. 
2d 126, 197 Ark. 1161—Booe v. 
State, 67 S.W.2d 1019, 188 Ark. 774. 
Cal.—People v. King, 85 P.2d 928. 
30 Cal.App.2d 185. 

Tex.—Hemphill v. State, 110 S.W.2d 
64, 133 Tex.Cr. 257. 

49. Ala.—Hicks v. State, 136 So. 278, 
24 Ala.App. 430. 

50. Tex.—Thompson v. State, 65 S 
W.2d 299, 124 Tex.Cr. 661. 

51. Tex.—^Willman v. State, 268 S.W. 
933, 99 Tex.Cr. 259, rehearing de¬ 
nied 269 S.W. 801, 99 Tex.Cr. 259. 

52. U.S.—Valdez v. U. S., Philippine, 
37 S.Ct. 725, 244 U.S. 432, 61 L.Ed. 
1242. 


Ariz.—Houston v. State, 4 P.2d 388, 
39 Ariz. 117. 

Ark.—Draper v. State, 94 S.W.2d 119, 
192 Ark. 675—Decker v. State, 51 S. 
W.2d 521, 185 Ark. 1085—Kelly v. 
State, 273 S.W. 11, 169 Ark. 289— 
Cummins v. State, 258 S.W. 622. 
163 Ark. 24—Bullen v. State, 245 
S.W. 493, 156 Ark. 148—Cheek v. 
State. 244 S.W. 705, 155 Ark. 500 
—Hughes V. State, 243 S.W. 70, 154 
Ark. 621—Harper v. Stale, 236 S. 
W. 263, 151 Ark. 338. 

Cal.—People v. Negra, 280 P. 354, 208 
Cal. 64—People v. Yeager, 229 P. 
40, 194 Cal. 452—People v. Cowan, 
101 P.2d 125, 38 Cal.App.2d 231— 
People V. King, 85 P.2d 928, 30 
Cal.App.2d 185—People v. Whitta¬ 
ker, 63 P.2d 1202, 18 Cal.App.2d 
396—People v. Tinnin, 28 P.2d 951, 
136 Cal.App. 301—People v. Rod¬ 
erick, 5 P.2d 463, 118 Cal.App. 457 
—People V. Albritton, 294 P. 76, 
110 Cal.App. 188—People v. Rhine- 
hart, 250 P. 203, 79 Cal.App. 490. 
Ga.—Smith v. State, 5 S.E.2d 762, 
189 Ga. 169—George v. State, 146 
S.E. 120, 167 Ga. 532—Lynch v. 
State, 123 S.E. 289. 158 Ga. 261. 
Ill.—People V. Buskievich, 1G2 N.E. 
196, 330 HI. 532. 

Ind.—Peats v. State, 12 N.E.2d 270, 
213 Ind. 560. 

Iowa.—State v. Thompson, 269 N.W. 
774, 222 Iowa 642. 

Ky.—Bowman v. Commonwealth, 87 
S.W.2d 355, 261 Ky. 215—Mills v. 
Commonwealth, 83 S.W.2fd 32, 250 
Ky. 666—Williams v. Common¬ 
wealth, 77 S.W.2d 609, 257 Ky. 175 
—Huddleston v. Commonwealth, 64 
S.W.2d 450, 251 Ky. 172. 

Minn.—Stale v. Jackson, 268 N.W. 
924, 198 Minn. Ill—State v. Dunn, 
168 N.W. 2, 140 Minn. 308. 

N.Y.—People v. Cohen, 119 N.E. 886, 
223 N.Y. 406, reargument denied 
125 N.E. 921, 227 N.Y. 623. 

Tex.—^Vaughn v. State, 125 S.W.2d 
568, 136 Tex.Cr. 455—Hill v. State, 
114 S.W.2d 1180, 134 Tex.Cr. 163 
—Jones V. State, 110 S.W.2d 671, 
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oration has been held absent or insufficient.^^ 

g 320. - Direct Identification of Accused 

Direct identification of the accused must be such as 
to leave no reasonable doubt of his participation in the 
homicide; but such identification need not be uncon¬ 
tradicted or in positive terms, and may consist of recogni¬ 
tion of the accused’s voice. 

Direct evidence of the identity of accused must 
be such as to leave no reasonable doubt of his par¬ 
ticipation in the homicide,®^ and where, from the 
circumstances proved on an indictment for murder, 
the jury believe that there is a reasonable doubt 
whether the witnesses might not be mistaken as to 
his identity, accused is entitled to an acquittal.^® 
The fact that there is a conflict in the testimony 
does not necessarily render it insufficient.®^ It is 
not necessary that the witnesses swear positively as 
to identity; it is sufficient that they swear as to 
their belief.®'^ The personal identity of accused may 
be established by the testimony of a witness that 
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he was familiar with his voice and recognized it.®^ 
A declaration of the victim of the homicide made 
as part of the res gestae may be sufficient to identify 
accused as the perpetrator of the homicide.®^ 

§ 321. - Circumstantial Evidence 

a. In general 

b. Particular circumstances 
a. In G-eneral 

Participation of the accused In the homicide may be 
established by circumstantial evidence. The circum¬ 
stances must be consistent with each other and with 
the theory of the guilt of the accused, and must be 
such as to exclude any reasonable hypothesis of his in¬ 
nocence. Circumstantial evidence which does no more 
than establish a suspicion or probability of guilt is in¬ 
sufficient. 

In order to show the connection of accused with 
the crime, circumstantial evidence may be resorted 
to,®® and where such evidence establishes, as the 
only reasonable and possible conclusion, that ac- 
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133 Tex.Cr. 322—White v. State, 84 
S.W.2d 465, 129 Tex.Cr. 59—Mack- 
ley V. State, 59 S.W^.2d 128, 123 Tex 
Cr. 442—Rogers v. State, 54 S.W. 
2d 1010, 122 Tex.Cr. 331—Cubit v. 
State, 54 S.W.2d 535, 122 Tex Cr. 
286—Flewellen v. State, 29 S.W.2d 
779, 115 Tex.Cr. 126—Leahy v. 

State, 13 S.W.2d: SI4, 111 Tex.Cr. 
570—Minor v. State, 299 S.W. 422, 
108 Tex.Cr. 1—Bankard v. State, 
281 S.W. 1060, 103 Tex.Cr. 506— 
Willman v. Slate, 268 S.W. 933, 
99 Tex.Cr. 259, rehearing denied 
269 S.W. 801, 99 Tex.Cr. 2«59—Rivas 

V. State, 265 S.W. 583, 98 Tex.Cr. 
316—Ballew v. State, 260 S.W. 1045, 
97 Tex.Cr. 325—Stepp v. State, 244 
S.W. 141, 92 TexCr. 325. 

30 C.J. p 300 note 67. 

HomicicLe in connection with abortion 
Cal.—People v. Marmillion, 27 P.2d 
649, 135 Cal.App. 560. 

Iowa.—State v. Rowley, 248 N.W. 
340, 216 Iowa 140. 

Minn.—State v. Baker, 200 N.W. 815, 
161 Minn. 1. 

53. Ala.—Cline v. State, 148 So. 172, 
25 Ala.App. 433. 

Ark.—Slayton v. State, 53 S.W.2d 13, 
186 Ark. 187—Roath v. State, 50 
S.W.2d 985, 185 Ark. 1039. 

Cal.—People v. Braun, 88 P.2d 728, 
31 Cal.App.2d 593—People v. La 
Frenz, 26 P.2d 317, 134 Cal.App. 
687. 

Ga.—Kearce v. State, 172 S.E. 643, 
178 Ga. 220. 

Ill.—People V. Weitzman, 198 N.E. 
711, 362 Ill. 11—People v. Andrae, 
129 N.E. 178, 295 Ill. 445. 

Ky.—Means v. Commonwealth, 38 S. 

W. 2d 193, 238 Ky. 366. 

Miss.—Harmon v. State, 142 So. 473, 
167 Miss. 527. 

N.T.—People v. Crum, 6 N.E.2d 51, 


272 N.Y. 348—People v. Reddy, 185 
NE. 705, 261 N.Y. 479—People v. 
Parretti, 234 N.Y. 98, 136 N.E. 

306. 

Okl—Boggess V. State, 4 P.2d 697, 52 
Okl.Cr. 266. 

Tex—McClellan v. State, 65 S.W.2d 
317, 124 Tex.Cr. 650—Thompson v. 
State, 65 S.W.2d 299, 124 Tex.Cr. 
661—Barnett v. State, 2 S.W.2d 
235, 108 Tex.Cr. 571—Barnett v. 
State, 291 S.W. 540, 106 Tex.Cr. 179 
—Ross V. State, 286 S.W. 221, 104 
Tex.Cr. 601—Bevil v. State, 247 S. 
W. 1094, 93 Tex.Cr. 412—Howard 
V. State, 242 S.W. 739, 92 Tex.Cr. 
221 . 

Wyo.—State v. Vines, 54 P.2d 826, 49 
Wyo. 212. 

54. Ill.—Painter v. People, 35 N.E. 

64, 147 Ill. 444. 

30 C.J. p 297 note 27. 

Evidence held snfflcient 
Ariz.—Grijalva v. State, 260 P. 188, 
32 Ariz. 470. 

Conn.—State v. Palm, 197 A. 168, 123 
Conn. 666. 

Fla.—Harris v. State, 177 So. 187, 129 
Fla. 733—Clark v. State, 165 So. 
44, 122 Fla. 310. 

Ill.—People V. Schanda, 185 N.E. 183, 
352 Ill. 36—People v. Rongetti, 176 
N.E. 298, 344 Ill. 278. 

Ky.—Butler v. Commonwealth, 144 
S.W.2d 510, 284 Ky. 276. 

Miss.—Merikle v. State, 8 So.2d 454 
—Cody V. State, 148 So. 627, 167 
Miss. 150. 

Pa.—Commonwealth v. Barrish, 146 
A. 553, 297 Pa. 160. 

30 C.J. p 297 note 27 [a]. 

Evidence held insufficient 

(1) Identification based on the as¬ 
serted similarity between the eyes of 
accused and those of the slayer who 
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looked at the witness shortly after 
the crime was committed has been 
held insufficient.—People v. Klvana, 
241 N.Y. 481, 150 N.E. 523. 

(2) Other cases see 30 C.J. p 297 
note 27 [b]. 

55. Ill.—Painter v. People, 35 N.E. 
64, 147 Ill. 444. 

56. Cal.—People v. Carson, 192 P. 
318, 49 Cal.App. 12. 

57- Cal.—People v. Waller, 96 P.2d 
344, 14 Cal.2d 693. 

Mo.—State v. Cushenberry, 56 S.W. 
737, 157 Mo. 168. 

58. Fla.—Riner v. State, 176 So. 38, 
128 Fla. 848, affirmed 179 So. 404, 
131 Fla. 243. 

30 C.J. p 297 note 31. 

59. Mo.—State v. Allen, 119 S.W.2d 
304, 342 Mo. 1043. 

60. Ga.—Jester v. State, 17 S.E.2d 
736, 193 Ga. 202—Hill v. State, 177 
S.E. 270, 50 Ga.App. 191. 

Ind.—White V. State, 37 N.E.2d 937, 
219 Ind. 290. 

Ky.—Roberts v. Commonwealth, 280 
S.W. Ill, 212 Ky. 791. 

Tex.—Smith v. State, 57 S.W.2d 163, 
123 Tex.Cr. 95. 

30 C.J. p 297 note 32. 

Statute reg.ulringr direct proof of 
death 

Under statutes providing that no 
person can be convicted of homicide 
unless the death of the person al¬ 
legedly killed and the fact of killing 
by accused are each established as 
independent facts, the former by di¬ 
rect proof and the latter beyond a 
reasonable doubt, it is only the fact 
of death that must be established 
by direct proof, and the fact of the 
killing by accused may be established 
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cused deliberately and with premeditation killed 
deceased it should be accepted as being as fully sat¬ 
isfactory as the direct testimony of eyewitnesses.®^ 
The body of the offense and the identity of the 
murder may be, and frequently are, established by 
the same circumstances.®- Each fact which is nec¬ 
essary to the conclusion must be distinctly and in¬ 
dependently proved by competent evidence,®2 al¬ 
though failure to prove a particular fact does not 
destroy the chain of evidence, but only fails to give 
it corroboration in that particular.®^ 

In drawing inferences from the proved facts, 
great care and caution must be employed.®^ All the 
circumstances taken together should be of a con¬ 
clusive nature and tendency,®® be consistent with 
each other and with the theory of the guilt of ac¬ 
cused,®"^ and lead on the whole to a satisfactory con¬ 


clusion and to a reasonable and moral certainty that 
accused committed or participated in the homicide.®® 
It is not sufficient that the facts may be consistent 
with the theory of the guilt of accused ;®9 they must 
exclude every other reasonable theory or hypothe¬ 
sis,7® or, in other words, must exclude any reason¬ 
able hypothesis of his innocencc.^i It is not suffi¬ 
cient that the circumstances produce a strong prob¬ 
ability,or a strong suspicion,'^® or a suspicion,'^^ 
of accused’s guilt. Mere proof that the persons ac¬ 
cused had an opportunity to commit the homicide, 
without proof excluding an opportunity by anyone 
else to commit it, is not sufficient.'^® 

In applying the foregoing principles, particular 
circumstantial evidence of the connection of accused 
with the crime has been held sufficient^® or insuffi- 


any competent evidence, either 
direct or circumstantial. 

Mont—State v. Kindle. 227 P. 65, 71 
Mont. 58. 

N.D.—State v. Gibson. 284 N.W. 209. 

69 N.D. 70. 

Poisoningr 

(1) In prosecution for murder by 
poisoningr, state was not required to 
produce a witness who could say he 
actually saw accused give a specified 
kind of poison in a certain manner at 
a definite hour of the day; but it was 
important to trace poison into ac¬ 
cused's possession or show that he 
had access to it.—State v. Hepper- 
man, 162 S.W.2d 878, 349 3VIo. 681. 

(2) Administration of poison by 
accused to the victim may be estab¬ 
lished by circumstantial evidence, 
and it is not necessary to show by 
direct testimony that accused po'=!- 
sessed the poison.—People v. Gerndt, 
222 N.W. 185, 244 Mich. 622—30 C. 
J. p 297 note 32 [a]. 

61. X.T.—People v. Ford, 93 N.E. 
509, 200 N.Y. 209. 

62. Pa.—Commonwealth v. Johnson, 
29 A. 280, 162 Pa. 63. 

63. Mo.—State v. Crabtree, 71 S.W. 
127, 170 Mo. 642. 

30 C.J. p 297 note 35. 

&i. Ohio.—State v. Rosenberry, 16 
N.E.2d 201, 134 Ohio St. 108. 

30 C.J. p 297 note 36. 

^65. Mass.—Commonwealth v. Web¬ 
ster, 5 Cush. 295, 52 Am.D. 711. 

66. Fla.—Prank v. State. 163 So. 223, 
121 Fla. 53—McCall v. State, 156 
So. 325, 116 Fla. 179—Bellamy v. 
State, 119 So. 137, 96 Fla. SOS. 

30 C J. p 297 note 41. 

67. N.Y.—People v. Woltering, 9 N. 
E.2d 774, 275 N.Y. 51, reversing 
291 X.Y.S. 400, 248 App.Div. 874. 

Okl.—Randolph v. State, 223 P. 723, 
26 OkLCr. 332. 

30 C.J. p 297 note 37. 


68. Ala.—Hand v. State, 159 So. 275, 
26 Ala.App. 317. 

Fla.—Prank v. State, 163 So. 223, 
121 Fla. 53—McCall v. State, 156 
So. 325, 116 Fla. 179—Bellamy v. 
State, 119 So. 137, 96 Pla. 808. 

30 C.J. p 297 note 41. 

69. Pla.—Frank v. State, 163 So. 223, 
121 Pla. 53—McCall v. State, 156 
So. 325, 116 Fla. 179—Bellamy v. 
State, 119 So. 137, 96 Fla. 808. 

70. Ga.—Graham v. State, 189 S. 
E. 910, 183 Ga. 881—Cornwell v. 
State, 177 S.B. 235, 179 Ga. 668— 
Reynolds v. State, 154 S.E. 229, 170 
Ga. 810. 

Ill.—People V. Hanson, 194 N.E. 520, 
359 Ill. 266. 

Miss.—Moore v. State, 195 So. 695, 
188 Miss. 546. 

Tex.—Hillin v. State, 57 S.W.2d 843, 
123 Tex,Cr, 22. 

Exploration of every reasonable hy. 
pothesis 

Every reasonable hypothesis should ' 
be explored, where circumstantial * 
evidence is relied on to prove slay¬ 
er’s guilt.—Plewellen v. State, 18 S. { 
W.2d 1087, 113 Tex.Cr. 22—30 C.J. p 
297 note 42. 

71. Pla.—Frank v. State, 163 So. 223, 
121 Pla. 53—McCall v. Stale, 156 
So. 325, 116 Fla. 179—Bellamy v. 
State, 119 So. 137, 96 Pla. 808. 

Ky.—Arvin v. Commonwealth, 43 S. 

W.2d 516, 241 Ky. 127. 

Mo.—State v. Richardson, 36 S.W.2d 
944—State v. Jackson, 2 S.W.2d 
758, 318 Mo. 1149. 

N.Y.—People v. Woltering, 9 N.E 2d 
774, 275 N.Y. 51, reversing 291 N 
Y.S. 400, 248 App.Div. 874. 

Okl.—Randolph v. State, 223 P. 723, 
26 Okl.Cr. 332. 

Tex.—Milligan v. State, 263 S.W. 296, 
97 Tex.Cr. 544. 

72. Pla.—McCall v. State, 156 So. 
325, 116 Fla. 179. 
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Neb.—Casey v. State, 20 N.W. 264, 
20 Neb. 138. 

73. Mo.—State v. Pritchett, 39 S.W 
2d 794, 327 Mo. 1143—State v. Jack- 
son, 2 SW.2d 75S, 318 Mo. 1110. 

30 C.J. p 297 note 40. 

74. Cal.—People v. Staples, 86 P. 
886, 149 Cal. 405 

Ga.—Rober.son v. State, 10 S.E.2d 4 03, 
190 Ga. 664. 

Ky.—Holman v. Commonwealth, 165 
S.W.2d 167, 291 Ky. 622—Morgan 
v. Commonwealth, 147 S.W.2d 37S, 
285 Ky. 184. 

Mo.—State v. Pritchett, 30 S.W 2d 
794, 327 Mo. 1143—State v. Rich¬ 
ardson, 36 S.W.2d 944. 

N.C.—State v. Carter, 168 S.E. 204, 
204 N.C. 304. 

S.D.—State v. Lee, 201 N.W. 703, 48 
S.D. 29. 

75. Ill.—People v. Holtz, ]28 N.E. 
341, 294 Ill. 143. 

Ind.—Osbon v. State, 13 N.E.2d 223, 
213 Ind. 413. 

76. Ala.—Ratliff v. State, 102 So. 
621, 212 Ala. 410. 

Ark.—Nagel v. State, 17 S.W.2d 317, 
179 Ark. 625. 

Cal.—People v. McLachlan, 87 L'.Jd 
825, 13 Cal.2d 45—People v. SLoiie, 
250 P. 659, 199 Cal. 610—People v. 
Wilson, 129 P.2d 149, 54 Cal.App,2d 
434—People v. Dye, 6 P.2d 313, 119 
Cal.App. 262. 

D.C.—Sanford v. U. S, 98 F.2d 325, 
69 App.D.C. 44. 

Pla.—Dewey v. State, 186 So. 224, 135 
Fla. 443. 

Ga.—^Wrisper v. State, 17 S.E 2d 714, 
193 Ga. 157—Logue v. State, 196 
S.E. 801, 185 Ga. 852—Burke v. 
State, 189 S.E. 516, 183 Ga. 726— 
Bush V. State, 153 S.E. 2, 170 Ga. 
343—Shirley v. State, 148 S.E. 91, 
168 Ga. 344—Taylor v. State, 118 
S.E. 675, 155 Ga. 785—Rowland v. 
State. 179 S.E. 585. 51 Ga.App. 64. 
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cient'^'^ to justify his conviction. In several cases 
circumstantial evidence has been held insufficient to 
show the participation of accused in the homicide 
if particular parts of the evidence were excluded 
from consideration.’* 

b. Particular Circumstaaices 

The weight to be accorded particular circumstances, 
such as motive, threats and ill will, presence of the ac¬ 
cused at the scene of the homicide, or his good character, 
depends on the facts of each case. 

Motive. The presence or absence of motive is 
to be considered on the question of the participa¬ 
tion of accused in the homicide,and may be more 
or less significant in the light of the facts of the 
particular case.s® While the establishment of a mo¬ 
tive is not indispensable to connect accused with the 
homicide,it is always an important inquiry, ^2 es¬ 


pecially in cases depending solely on circumstantial 
evidence,^2 for, where the case depends on circum¬ 
stantial evidence and the circumstances point toward 
accused as the criminal, the probabilities created by 
such circumstances are much strengthened when a 
motive appears,whereas, on the other hand, the 
jury may properly consider the absence of motive 
as favorable to accused, and give it such weight as 
they may deem proper but evidence of motive 
alone is insufficient to sustain a conviction.86 

Threats and ill will The guilt of accused cannot 
be established by mere threats, without other evi¬ 
dence connecting accused with the perpetration of 
the crime,®*^ although the evidence does not estab¬ 
lish that any other person might have committed 
the offense.^^ Together with other circumstances, 
however, evidence of threats^^ or ill will^^^ may be 


Iowa.— State v. Solomon, 210 N.W. . 
448, 203 Iowa 954. 

Kan.—Stale v. Turner. 247 P. 427, 
121 Kan. 364, rehearing denied 249 
P. 591, 121 Kan. 687. 

Ky.—Cassell v. Commonwealth, 59 S. 
\\^2d 544, 248 Ky. 579 —Tipton v. 
Commonwealth, 268 S.W. 789, 207 
Ky. 101—Daniels v. Commonwealth, 
240 S.W. 67, 194 Ky. 513. 

Mo.—State v. Hepperman, 162 S.W. 
2d 878, 349 Mo. 681—State v. Smith, | 
44 S.W.2d 45, 329 Mo. 272—State 

V. Harris. 22 S.W.2<i 802, 324 Mo. 
223—State v. Johnson, 289 S.W. 
789, 316 Mo. 104—State v. Ever¬ 
hart, 289 S.W. 604, 316 Mo. 195. 

Nev.—State v. Oschoa, 242 P. 582, 
49 Nev. 194. 

N.J.—State V. Lederman, 170 A. G52, 
112 N.J.Law 366. 

N.D.—State V. Gummer, 200 N.W. 20, 
51 N.D. 445. 

Qkl.—Story V. State, 120 P.2d 387. 
73 Okl.Cr. 273—Barrett v. State, 47 
P.2d 613, 57 Okl.Cr. 259. 

Tex.—Salazar v. State, 131 S.W.2d 
761, 137 Tex.Cr. 448—Cobb v. State, 
77 ’s.W.2d 667, 127 Tex.Cr. 504— 
Rippy V. State, 53 S.W.2d 619^ l2-' 
Tex.Cr. 101—^West v. State, 31 S. 

W. 2d 253, 116 Tex.Cr. 468. 

Wis.—La Vine v. State, 233 N.W. 549. 

204 Wis. 41. 

30 C.J. P 298 note 47. 

77. Ala.—Anderson v. State, 6 So.2d 
29, 30 Ala.App. 364 —Hardison v. 
State, 200 So. 635, 30 Ala.App. 40, 
certiorari denied 200 So. 636, 240 
Ala. 647—^Willingham v. State, lb3 
So. 887, 28 Ala.App. 261, certiorari 
denied 183 So. 892, 236 Ala. 577— 
Hand v. State, 159 So. 275, 26 Ala. 
App. 317. 

—Morgan v. Commonwealth, 147 
S.W.2d 378, 285 Ky. 184—Sloan v. 
Commonwealth, 80 S.W.2d 553, 258 
401—Burns v. Commonwealth, 
38 S.W.2d 229, 238 Ky. 446. 

Miss.—Moore v. State, 195 So. 695, 
188 Miss. 546. 


Mo.—State v. Long, 80 S.W.2d 154, 
336 Mo. 630—State v. Pritchett, 39 
S.W.2d 794, 327 Mo. 1143—State v. 
Staats, 246 S.W. 953, 296 Mo. 43. 

S.D.—State v. Ferguson, 204 N.W. 
652, 48 S.D. 346. 

Tex.—O’Keefe v. State, Cr., 167 S.W. 

2d 1035—Goode v. State, 141 S.W. 

2d 358, 199 Tex.Cr. 528—Andrews 
V. State, 292 S W. 217, 106 Tex.Cr. 
366—Ritter v. State, 242 S.W. 469, 

92 TexCr. 247. 

30 C.J. p 298 note 48. 

78. Proof of inclepeadent crimes 
Circumstantial evidence in a par¬ 
ticular case has been held insuffi¬ 
cient, if proof of independent cri.mes 
were excluded from consideration, to 
permit conviction of homicide by poi¬ 
soning.—Wrather V. State, Tenn., 160 
S.W.2d 854. 

Dying declaration and confession 
Particular circumstantial evidence 
has been held insufficient to show 
the guilt of accused without a dy¬ 
ing declaration and a confession.— 
People V. Wilcox, 157 N.E. 509, 245 
N.Y. 404, reversing 221 N.Y.S. 884, 
220 App.Div. 732. 

79. Cal.—People v. Durborow, 20 P. 
2d 708, 130 Cal.App. 615. 

30 C.J. P 298 note 50. 

Motive as evidence of intent see su¬ 
pra § 315. 

80. Mont.—State v. Vanella, 106 P. 
364, 40 Mont. 326, 20 Ann.Cas. 398 I 
—State V. Lucey, 61 P. 994, 24 
Mont. 295. 

81. Utah.—State v. Woods, 220 P. 
215, 62 Utah 397. 

Vt.—State V. Winters, 145 A. 413, 
102 Vt. 36, 

Necessity of proof of motive general¬ 
ly see supra § 318. 

Circumstances showing implied mal¬ 
ice 

Where state shows accused’s delib¬ 
erate shooting of deceased under cir¬ 
cumstances showing at least implied 
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malice, proof of motive is unneces¬ 
sary to conviction for murder in the 
first degree.—State v. Barton, 88 P.2d 
385, 198 Wash. 268. 

82. Mo.—State v. Davis, 126 S.W. 
470, 226 Mo. 493. 

83. Or.—State v. Hembree, 103 P. 
1008, 54 Or. 463. 

Vt.—State V. Winters, 145 A. 413, 102 
Vt. 36. 

30 C.J. p 295 note 11. 

84. Ky —Sams v. Commonwealth, 
109 SW.2d 571, 270 Ky. *187. 

Vt.—State V. Winters, 145 A. 413, 
102 Vt. 36. 

30 C.J. p 299 note 54. 

85. Mo—State v. Bass, 157 S.W. 782, 
251 Mo. 107. 

30 C.J. P 299 note 55. 

C6. Minn.—State v. Waddell, 245 N. 
W. 140, 141, 187 Minn. 191, citing 
Corpus Juris, petition denied 254 
N.W. 627, 191 Minn. 475. 

30 C.J. p 299 note 56. 

87. Ky.—^Holman v. Commonwealth, 
165 S.W.2d 167, 291 Ky. 622—Deck¬ 
er V. Commonwealth, 128 S.W.2d 
600, 278 Ky. 145—Trusty v. Com¬ 
monwealth, 24 S.W.2d 285, 232 Ky. 
645. 

Mo.—State v. Millsap, 276 S.W. 625, 
310 Mo. 500. 

30 C.J. p 189 note 85, p 299 note 57. 
Admissibility of threats by accused 
see supra § 236. 

88. Miss.—Jones v. State, 57 Miss. 
684. 

Mo.—State V. Glahn, 11 S.W. 260, 
97 Mo. 679. 

89. Cal.—People v. Gregory, 52 P. 
41, 120 Cal. 16. 

30 C.J. P 299 note 59. 

Remoteness affects the weight of 
evidence of threats.—State v. Clymer, 
Mo., 159 S.W.2d 808. 

90. Ill.—Synon v. People, 59 N.E. 
508, 188 Ill. 609. 

30 C.J. P 299 note 60. 
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sufficient to show the connection of accused with the 
homicide. 

Presence at homicide. The mere presence of a 
person at the time and place of a homicide is not 
sufficient to justify his conviction for the commis¬ 
sion of the crime,or for aiding or abetting in its 
commission, as discussed infra § 322. It is a cir¬ 
cumstance, however, which may be considered, 
and which may, under the surrounding facts and 
circumstances in a given case, be entitled to great 
weight.®^ 

Defendant's previous good character may be con¬ 
sidered as tending to create a reasonable doubt, 
and is to be given such weight as the jury under all 
the circumstances think it should receive,^^ consid¬ 
ered with all the other evidence in the case,^® and 
its consideration is not limited to a case in which a 
doubt as to accused’s guilt arises on other evi¬ 
dence but, where his commission of the offense 
is proved beyond a reasonable doubt, proof of good 
character does not entitle him to an acquittal.^^ 
Failure to establish good reputation or proof of 
bad reputation is not to be considered as tending 
to prove guilt.9® 

Miscellaneous circumstances. Where the homi¬ 
cide was committed with firearms, evidence that ac¬ 
cused had access to a weapon of that nature is im¬ 
portant;^ but, if there was opportunity to conceal 
such weapon after the crime was committed, evi¬ 
dence that the weapon was found is not indispens- 
able.2 In determining the probative value of a 
proposal made by accused to a third person before 
the homicide that they kill some one who possessed 


money, the time and manner of the proposal should 
be considered such a proposal made several days 
before the homicide has less weight than if made a 
shorter time before the homicide.^ Where the death 
was caused by poisoning it is not necessary that pos¬ 
session of the poison by accused be shown posi- 
tively.5 In a prosecution for homicide by poison¬ 
ing, where there was evidence that accused had 
bought rat poison some time before the death and 
that a similar poison showed arsenic on analysis, 
the fact that the poison analyzed was not conclu¬ 
sively proved to be the same as that used or pur¬ 
chased is a circumstance for the jury to weigh.® 

Particular circumstances which have been held, 
in view of the other facts in the case, to indicate 
the connection of accused with the homicide and 
his guilt thereof include facts showing preparation 
on the part of accused,'^ the place at which the 
crime was committed,^ the fact that deceased was 
last seen in company with accused,^ the absence of 
powder burns on deceased,^® the finding of blood¬ 
stains upon the clothing of accused^^ or on the 
route over which the prisoner would most probably 
have passed from the scene of the crime,removal 
of blood from one another by two persons who were 
present at the homicide,^® the finding of footprints 
in the vicinity corresponding to those of accused, 
the finding of hoofprints resembling those of a 
horse owned by accused,^® the finding of articles 
belonging to accused near the body,^® possession by 
accused of property taken from deceased,posses¬ 
sion by accused of money after, but not before, the 
homicide^® although such money is not identified 
as that of deceased,failure of accused to account 


91. Mont.—State v. Welch, 257 P. 
1010, 79 Mont. 614. 

92. Mont.—State v. Welch, supra. 

30 C.J. p 300 note 75. 

93. Mont.—State v. Welch, supra. 

94. Ill.—People V. Fisher, 129 N.E. 
196, 295 Ill. 250. 

30 C.J. p 301 note 2. 

95. Del.—State v. Creste. 86 A. 214, 
27 Del. 118. 

30 C.J. p 301 note 3. 

96. D.C.—U. S. V. Hamilton, 15 D.C. 
446. 

97. D.C.—^U. S. V. Hamilton, supra. 

98. Ohio.—^Watha v. State, 34 Ohio 
Cir.Ct. 60. 

99- Ill.—People V. Fisher, 129 N.E. 
196, 295 Ill. 250. 

1 . Neb.—Lillie v. State, 100 N.W. 
316, 72 Neb. 228. 

2 . Neb.—^Lillie v. State, supra. 

3. Del.—State v. Galvano, 154 A. 461, 
4 W.W.Harr. 409. 


, 4. Del.—State v. Galvano, supra. 

5. Mich.—People v. Franszkiewicz, 
4 N.W.2d 500, 302 Mich. 144. 

Time of possession 

It is not fatal to the prosecution's 
case that, instead of showing recent 
possession of the poison, the testi¬ 
mony only discloses that accused 
bought the poison some eighteen 
months before the time of the al¬ 
leged homicide.—People v. Fransz- 
kiewicz, supra, 

6 . Mich.—People v. Franszkiewicz, 
supra. 

7. Tex.—Speights v. State, 54 S.W. 
595, 41 Tex.Cr. 323. 

30 C.J. p 300 note 73. 

8 . Cal.—^People v. Ebanks, 49 P. 
1049, 117 Cal. 652, 40 L.R.A. 269. 

9. Neb.—:Bradshaw v. State, 22 N.W. 
361, 17 Neb. 147. 

30 C.J. p 300 note 76. 

10 . Ky.—Lamb din v. Commonwealth, 
241 S.W. 842, 195 Ky. 87. 
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11 . Me.—State v. Lambert, 53 A. 
879, 97 Me. 51. 

30 C.J. p 300 note 80. 

12 . N.Y.—Greenfield v. People, 85 N. 
Y. 75, 39 Am.R. 636. 

13. Mont.—State v. Welch, 257 P. 
1010, 79 Mont. 614. 

14. Ky.—Sams v. Commonwealth, 
109 S.W.2d 571, 270 Ky. 187. 

30 C.J. p 300 note 77. 

15. Ill.—Aneals v. People, 25 N.E. 
1022, 134 Ill. 401. 

30 C.J. p 300 note 78 . 

16. Cal.—People v, Ebanks, 49 P. 
1049, 117 Cal. 652, 40 L.R.A. 269. 

30 C.J. p 300 note 79. 

17. Cal.—People v. Westlake, 289 P. 
212, 106 Cal.App. 247. 

Pa.—Commonwealth v. Newman, 120 
A. 474, 276 Pa. 534. 

30 C.J. p 300 note 84. 

18. N.Y.—People v. Johnson, 35 N. 
E. 604, 140 N.Y. 350. 

19. N.Y.—People v. Johnson, supra. 
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for his whereabouts at the time the murder took 
place,20 and the absence of evidence of any other 
guilty agent.2i Acts of accused after the homicide 
may be considered as showing his participation 
therein,22 such as the fact that accused attempted 
to conceal the crime,23 cleaned the barrel of his 
gun immediately after using it,24 attempted to burn 
deceased’s wearing apparel,25 fled from the vicin¬ 
ity of the crime,26 concealed himself,27 resisted ar- 
rest,28 attempted to escape from custody,29 denied 
his identity,20 qj- failed to deny his guilt.21 

Circumstances held insufficient of themselves to 
establish guilty participation of accused in the per¬ 
petration of the homicide include participation by 
accused in the purchase of the automobile in which 
the slayers rode to and from the scene of the homi¬ 
cide, 22 possession by a companion of accused of the 
pistol used in the perpetration of the homicide,22 
taking by accused of deceased’s body from accused’s 
house, 24 accused’s recent discharge of his revolv¬ 
er, 25 the fact that bullets which inflicted the mortal 
wounds were of the same size and kind as those in 
accused’s revoIver,25 and other particular circum- 
stances.2'^ 

Particular circumstances or omissions in the pros¬ 
ecution’s case which have been held not to estab¬ 
lish the innocence of accused so conclusively as to 
require his acquittal include the course of the fatal 


bullet through the body of deceased,28 absence of 
blood on the floor of the porch where the homicide 
was committed,22 absence of bloodstains on ac¬ 
cused’s clothes although deceased bled profusely,40 
failure of the prosecution to prove that the pistol 
with which the homicide was committed was the 
same as that previously purchased by accused,4i ab¬ 
sence of proof of the purchase of strychnine by 
accused notwithstanding a law requiring a record 
to be kept of all purchases of that substance,42 and 
other circumstances.48 

The fact that a person on trial for homicide must 
have known that circumstances would almost uner¬ 
ringly point to him as the author of the crime does 
not preclude the jury from finding him guilty.44 

§ 322. - Participation in Common Design 

and Accessaryship 

To permit the conviction of one who was not the 
actual slayer, the evidence must be sufficient to show 
that he aided and abetted in the commission of the homi¬ 
cide, by overt act or oral encouragement, or joined In 
a conspiracy or common design with the actual slayer. 
Presence of the accused at the homicide does not of it¬ 
self show his participation therein, but it may do so in 
connection with other circumstances. 

In the absence of a conspiracy or common design 
the evidence must be sufficient, even in cases where 
the killing occurred in the course of a joint assault 
or affray, to show either that accused struck the fa¬ 
tal blow or aided and abetted therein.45 To justify 


20. Miss.—McCann v. State, 21 Miss. 
471. 

30 C.J. p 301 note 93. 

21. Ala.—Hall v. State, 40 Ala. 698. 
Tex.—Thomas v. State, 200 S.W. 402, 

82 Tex.Cr. 609. 

22. Ind.—Wade v. State. 71 Ind. 535. 

23. Mont.—State v. Welch, 257 P. 

1010, 1013, 79 Mont. 614, citing 

Corpus Juris. 

30 C.J. p 301 note 86. 

24 . Ky.—Russell v. Commonwealth, 
122 S.W.2d 1009, 276 Ky. 38. 

25. Pa.—Commonwealth v. Jones, 
146 A. 905, 297 Pa. 326. 

26. Ky.—Lambdin v. Commonwealth. 
241 S.W. 842, 195 Ky. 87. 

30 C.J. p 301 note 87. 

Absence of subsequent concealment 
Flight from the scene of the hom¬ 
icide, even if unaccompanied by sub¬ 
sequent seclusion or concealment, is a 
proper circumstance to be considered 
on the issue of guilt.—People v. 
Brothers, 180 N.E. 442, 347 Ill. 530. 
Particular evidence of flight held 
weak 

N.Y.—People v. Sullivan, 268 N.Y.S. 
108, 239 App.Div. 511. 

27. Iowa.—State v. Christ, 177 N.W. 
54. 189 Iowa 474. 


Or.—State v Ching Lem, 176 P. 590, 
91 Or. 611. 

23. Ind.—Shepherd v. State, 64 Ind. 

43. 

29. Cal.—People v. Clarke, 63 P. 138, 
130 Cal. 642. 

Mo.—State v. Jackson, 8 S.W. 749, 
95 Mo. 623. 

30. Ind.—Shepherd v. State, 64 Ind. 
43. 

Neb.—Bradshaw v. State, 22 N.W. 
361, 17 Neb. 147. 

31. Utah.—State v. Hayes, 46 P. 752, 
14 Utah 118. 

32. N.Y,—People v. Klvana, 150 N.E. 
523, 241 N.Y. 481. 

33. Pa.—Commonwealth v. Parker, 
143 A. 904, 294 Pa. 144. 

34. Ala.—Carr v. State, 187 So. 252, 
28 Ala.App, 466. 

35. Ill.—People v. Jennings, 96 N.E 
1077, 252 Ill. 534, 43 L.R.A.,N.S., 
1206. 

36. Ill.—People v. Jennings, su¬ 
pra. 

37. Del.—State v. Galvano, 154 A. 
461, 4 W.W.Harr. 409. 

30 C.J. p 301 note 98. 

38. Ohio.—Burchett v. State, 172 N. 
E. 555, 35 Ohio App. 463. 
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39. Ky.—Payne v. Commonwealth, 
75 S.W.2d 14, 255 Ky. 533. 

40 . N.Y.—People v. Jackson, 74 N.E. 
565, 182 N.Y. 66. 

41. Ill.—People V. Spaulding, 141 N. 
E. 196, 309 Ill. 292. 

42. Mich.—People v. Kuhn, 205 N.W. 
188, 232 Mich. 310. 

43. N.Y.—People v. Wilson, 36 N.E. 
230, 141 N.Y. 185. 

30 C.J. P 298 note 47 [a]. 

44. N.Y.—People v. Becker, 109 N.E. 
127, 215 N.Y. 126, Ann.Cas.l917A 
100, reargument denied 109 N.E. 
1086, 215 N.Y. 721. 

45. Ala.—Hand v. State, 159 So. 275, 
26 Ala.App. 317. 

Miss.—Brown v. State, 115 So. 433, 
435, 149 Miss. 239, citing Corpus 
Juris. 

Va.—Tester v. Commonwealth, 160 S. 

E. 62, 157 Va. 826. 

30 C.J. p 301 notes 8, 9. 

Ceueral affray 

Where the patrons of a gambling 
house became involved in a free-for- 
all battle in which a member of the 
'‘bouncing gang” of the gambling 
house was stabbed to death, no con¬ 
viction may be had in the absence of 
evidence as to who struck the fatal 
blow, or of any concerted action of 
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the conviction of one who was not the actual slay¬ 
er. where the proof does not show any prearrange- 
ment, conspiracy, or common design, the evidence 
must be sufScient to show that accused aided or 
abetted the actual slayer by overt act of assistance 
or oral expression of encouragement.^® A convic¬ 
tion may of course be sustained on sufficient proo 
of such active participation by accused,and it is 
not necessary to show that accused fired the fatal 
shot or delivered the fatal blow where it appears 
that he was present, encouraging the commission of 
the homicide,^® or was one of several persons joint¬ 
ly engaged in the perpetration of the homicide un¬ 
der circumstances showing that one was the direct 
slayer and the other or others aided or abetted.^® 
Where those accused do not participate jointly and 
are not co-conspirators, but act independently, evi¬ 
dence which leaves in doubt which one committed 
the homicide will not warrant conviction of any, al¬ 
though all are present at the scene of the homi¬ 
cide.®® 

Where one is sought to be held responsible for 


a homicide with which he was not physically con¬ 
nected the evidence must show a conspiracy be¬ 
tween’him and the actual slayer®! and that the 
homicide occurred in the attempted execution of 
the conspiracy.®2 Where a conspiracy or common 
design is established, however, the identity of the 
member actually committing the homicide need not 
be shown.®® A conspiracy or common design may 
be established by circumstantial evidence.®^ It is 
not necessary to show that the participants entered 
into their arrangement expressly, as by word of 
mouth between them; such an arrangement may be 
established by proof of the surrounding facts and 
circumstances.®^ 

Presence. Evidence of mere presence at the com¬ 
mission of a homicide is not sufficient to authorize 
a conviction for aiding and abetting the commission 
of such homicide,®® nor is presence and participa¬ 
tion by accused in the general transaction in which 
a homicide is committed conclusive evidence of his 
consent and concurrence in the perpetration of the 
crime, where it does not appear that he participat- 


the patrons, or of any conspiracy or 
plan among them.—People v. Lewis, 

7 N.E.2d 323, 365 Ill. 557. 

46. Ark.—Ransom v. State, 42 S.W. 
2d 414, 1S4 Ark. 257. 

Ky.—Arvin v. Commonwealth, 43 S. 
\V.2d 516, 241 Ky. 127—Roberts v. 
Commonwealth, 280 S.W. 111» 212 
Ky. 791. 

Tex.—Bibby v. State, Cr., 65 S.W. 
193. 

47. N.M.—State v. Martino, 192 P. 
507, 27 N.M. 1. 

30 C.J. P 302 note 10. 

48. Ill.—Ritzman v. People, 110 Ill. 
362. 

49. Ga—Long v. State, 165 S.E. 75, 
175 Ga. 274. 

Ky.—Farley v. Commonwealth, 104 S. 
*W.2d 972, 268 Ky. 277—Hale v. 
Common'wealth, 102 S.W.2d 330, 267 
Ky. 375. 1 

X.M.—State v. Ochoa, 72 P.2d 609, 41 
N.M. 5S9—State v. Wilson, 46 P. 
2d 57, 39 N.M. 284. 

Disagreement among witnesses 
It IS immaterial that the witnesses 
do not all agree as to whether ac¬ 
cused alone fired the fatal shot or 
aided and abetted in the consumma¬ 
tion of the crime, where there is 
ample evidence on either theory to 
justify the conviction.—People v. 
Petruzo, lin P. 324, 13 Cal.App. 569. 
59. N.C.—State v. Rideout, 126 S.E. 
500, 1S9 N.C. 156. 

W.Va.—State v. Croston, 137 S E. 
536, 103 W.Va. 380—State v. New¬ 
man, 132 S.E. 728, 101 W.Va. 356. 
Rule held inapplicable 

The rule requiring acquittal under 
the circumstances set forth in the 


text is inapplicable where the evi¬ 
dence IS sufficient to sustain a find¬ 
ing that it was accused who caused 
the death.—State v. Rideout, 126 S. 
E. 500, 189 N.C. 156. 

51. Ala.—Macon v. State, 4 So.2d 
439, 441, 30 AlaApp. 276, certiorari 
denied 4 So.2d 442, 241 Ala. 675. 
“BTere consent to a crime, when no 

aid is given and no encouragement 
rendered, does not amount to partici¬ 
pation.”—Macon v. State, supra. 

52. N.T.—People v. Ryan, 189 N.E. 
225, 263 N.Y. 298. 

53. Pa.—Commonwealth v. Oreszak, 
195 A. 45, 328 Pa. 65. 

Tex.—Martinez v. State, 152 S.W.2d 
369, 142 Tex.Cr. 313. 

30 C.J. p 302 note 13. 

54. Ala.—Robinson v. State, 133 So. 
578, 222 Ala. 541. 

Cal.—People v. Paz, 36 P.2d 657, 1 
Cal.App.2d 262—People v. Samenio- 
go, 4 P.2d 809, 118 Cal.App. 165, 
rehearing denied 5 P.2d 653, 118 
Cal.App. 165. 

Ga.—Adkins v. State, 1 S.E.2d 420, 
187 Ga. 519—Simmons v. State, 184 
S.E. 291, 181 Ga. 761. 

Miss.—Pickett v. State, 104 So. 358, 
139 Miss. 529. 

Mo.—State v. Kinnamon, 285 S.W. 62, 
314 Mo 662—State v. Hembree, 242 
S.W. 911, 295 Mo. 1. 

30 C.J. p 302 note 14. 

A confederacy to oppose resistance 
to the death, each of the confederates 
urging or encouraging the others to 
strike a mortal blow if the emergen¬ 
cy suggests the need, ipay be es¬ 
tablished by circumstantial evidence. 


—People v. Emieleta, 144 N.E. 487, 
238 N.Y. 158. 

Particular circumstantial evidence 
held srfiicient 

Ga.—Thompson v. State, 144 S.E. 301, 
166 Ga. 758. 

Mo—State v. Millsap, 276 S.W. 625, 
310 Mo. 500. 

30 C.J. p 302 note 14 [a]. 

55. Ala.—Cleveland v. State, 103 So. 
707, 20 Ala.App. 426, certiorari de¬ 
nied Ex parte Cleveland, 103 So. 
711, 212 Ala. 635. 

Cal.—People v. Jones, 29 P.2d 902, 
136 Cal.App. 722. 

Ga.—McCormick v. Stale, 166 S.E. 
762, 176 Ga. 21. 

Ky.—Smallwood v. Commonwealth, 
255 S.W. 106, 200 Ky. 582. 

Mo.—State v. Hembree, 242 S.W. 911, 
295 Mo. 1. 

56. Ark.—Ransom v. State, 42 S.W. 
2d 414, 184 Ark. 257. 

Ky.—Alexander v. Commonwealth, 
*147 S.W.2d 401, 285 Ky. 233—Size¬ 
more V. Commonwealth, 91 S.W.2d 
543, 263 Ky. 412—English v. Com¬ 
monwealth, 42 S.W 2d 706, 210 Ky. 
446. 

Mont—State v. Welch, 257 1010, 

79 Mont 614. 

N.M.—State v. Hernandez, 7 P.2d 930, 
36 N.M. 35. 

30 C.J. p 303 note 18. 

Presence and approval 

Evidence that accused was present 
at the homicide and approved of its 
commission is insuflicient to sus¬ 
tain conviction of accused as an ac¬ 
cessary.—Bruce v. State, 103 So. 133, 
138 Miss. 382. 
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ed in the felonious design of the person killing.®' 
The fact that a bystander does not interfere to pre¬ 
vent a homicide is not sufficient to establish that he 
is an accessary thereto.®^ Presence may, however, 
be considered in connection with other circumstanc¬ 
es in reaching the conclusion that he aided and abet¬ 
ted the crime,®9 and, if the evidence tends to con¬ 
vict accused as a principal in the second degree, 
the fact that he had a lawful purpose in going to 
the place of the killing at the time it occurred is 
not conclusive of his innocence, or of the absence 
of conspiracy on his part.®^ Where a conspiracy 
or common design is established, proof of the pres¬ 
ence of accused at the scene of the homicide or of 
his active participation in the actual killing is not 
necessary.®! 


Doubt of guilt as accessary before or after the 
fact. Where the inference of accused’s guilt arises 
from his possession of the body of deceased and the 
inference of his actual perpetration of the homicide 
is repelled by the evidence, and the circumstances 
make it equally reasonable to infer that accused 
was an accessary before or after the fact, he must 
be given the benefit of the conclusion that would 
mitigate his guilt.®^ 

Application of rules. The sufficiency of the evi¬ 
dence in particular cases to establish that one or 
more of those accused were participants in the 
homicide as aiders, abettors, accomplices, accessa¬ 
ries, conspirators, or the like has frequently been 
adjudicated.®^ 


57. Va.—Hamilton v. Common¬ 
wealth, 15 S.E.2d 94. 177 Va. 896. 

30 CJ. P 303 note 21. 

58. Wis.—Connaughty v. State, 1 
Wis. 159, 60 Am.D. 370. 

30 C.J. P 303 note 20. 

59. Mont.—State v. Welch, 257 P. 
1010, 79 Mont. 614. 

30 C.J. p 303 note 19. 

60. W.Va.—State v. Prater, 43 S.E. 
230, 52 W.Va. 132. 

61. Cal.—People v. Kaye, 111 P.2d 
679, 43 Cal.App 2d 802. 

La.—State v. Dallao, 175 So. 4, 187 
La. 392, appeal dismissed Dallao v. 
State of Louisiana, 58 S.Ct. 51, 302 
U.S. 635, 82 L.Ed. 494, reheariiig 1 
denied 58 S.Ct. 138, 302 U.S. 777, 
82 L.Ed. 601, appeal dismissed 
Couche V. State of Louisiana, 58 
S.Ct. 48, 302 U.S. 636, 82 L.Ed. 
495, rehearing denied 58 S.Ct. 137, 
302 U.S. 776, 82 L.Ed. 601, appeal 
dismissed Ugarte v. State of Lou¬ 
isiana, 58 S.Ct. 51, 302 U.S. 635, 
82 L.Ed. 494, rehearing denied 58 
set. 139, 302 U.S. 777, 82 L.Ed. 
601. 

Mo.—State v. Morefleld, 119 S.W.2d 
315, 342 Mo. 1059. 

Ohio.—Licavoli v. State, App., 34 
N.E.2d 450. 

30 C.J. P 302 note 11. 

62. N.Y.—People v. Galbo, 112 N.E. 
1041, 218 N.Y. 283. 

63. Evidence held sufOLcient 

(1) To support finding generally. 
A.ia.—Thompson v. State, 193 So. 323, 
29 Ala.App. 124, certiorari denied 

193 So. 324, 239 Ala. 16—Cline v. 
State, 148 So. 172, 25 Ala.App. 433. 

Ark.—Stacy v. State, 264 S.W. 967, 
165 Ark. 614. 

Cal.—People v. Matthew, 228 P. 424, 

194 Cal. 273—People v. Moe, 4 P. 
2d 234, 116 Cal.App. 740, denying 
rehearing 3 P.2d 354, 116 Cal.App. 
740. 

Q-a.—^Ashley v. State, 177 S.E. 252, 
179 Ga. 703—Reese v. State, 122 S. 


E. 195, 157 Ga. 766—Speer v. State, 
182 S.E. 824, 52 Ga.App 209. 

Ind.—^White v. State, 37 N.E.2d 937, 
219 Ind. 290. 

Ky.—Smith V. Commonwealth, 157 
S.W.2d 79, 288 Ky. 831 —Childers v 
Commonwealth, 156 S W.2d 825, 288 
j^y 537 —Tharp v. Commonwealth, 
105 S.W.2d 145, 268 Ky. 376—John¬ 
son V. Commonwealth, 98 S.W 2d 
492, 266 Ky. 224—Hurd v. Com¬ 
monwealth, 78 S.W.2d 9, 257 Ky. 
315—^Wilson V. Commonwealth, 48 
S.W.2d 3, 243 Ky. 333—Philpot v. 
Commonwealth, 42 S.W.2d 317, 240 | 
Ky. 289—Cooksey v. Common¬ 
wealth, 31 S.W.2d 703, 235 Ky. 454 

_Bryant v. Commonwealth, 21 S. 

W.2d 231, 231 Ky. 152 —Cowan v. 
Commonwealth, 16 S.W.2d 766, 229 
Ky. 168—Kilbourn v. Common¬ 
wealth, 298 S.W 1086, 221 Ky. 487 
—Meek v. Commonwealth, 283 S W. 
1032, 214 Ky. 572—Hall v. Common¬ 
wealth, 270 S.W. 35, 207 Ky 794. 
Minn,—State v. Youngquist, 223 N.W. 

917, 176 Minn. 562. 

Mo.—State V. Ring, 141 S.W.2d 57, 
346 Mo. 290. 

IsT.J.—State V. Evans, 153 A. 579, 107 
N.J.Law 474. 

N.M.—State v. Ochoa, 72 P.2d 609, 
41 N.M. 589—State v. Vaisa, 213 
P. 1038, 28 N.M. 414. 

KT.Y.—People v. Voelker, 221 N.Y.S. 

760, 220 App.Div. 528. 

N.C.—State v. Ray, 194 S.E. 482, 212 
2sr.c. 725—State v. Allison, 156 S.E 
547, 200 N.C. 190. 

Okl.—Centell v. State, 287 P. 429, 46 
OklCr. 14. 

Pa.—Commonwealth v. Coontz, 135 A. 
538, 288 Pa. 74—Commonwealth v. 
Pasci, 134 A. 465, 287 Pa. 1. 

S.C.—State V. O’Shields, 161 S.E. 692, 
163 S.C. 408. 

Tex.—Harris v. State, 97 S.W.2d 226, 
131 Tex.Cr. 223—McKinley v. State, 
282 S.W. 600, 104 Tex.Cr. 65. 

Va.—Shifiett v. Commonwealth, 145 
S.E. 336, 151 Va. 556. 

30 C.J. p 302 notes 16, 10 [a]. 
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(2) To establish conspiracy or 

common design. 

Ala—Thompson v. State, 193 So. 323, 

29 Ala App. 124, certiorari denied 
193 So. 324, 239 Ala. 16—Griffin 
V. State, 158 So. 773, 26 Ala.App. 
292. 

Cal.—People v. Martin, 85 P.2d 880, 
12 Cal.2d 466—People v. Erno, 232 
P. 710, 195 Cal. 272—People v. 

Kaye, 111 P.2d 679. 43 Cal App 2d 
g02—People v. Paz, 36 P.2d 657, 1 
Cal.App.2d 262—People v. Matthew, 
228 P. 417, 68 Cal.App. 95. 

Conn.—State v. Cots, 9 A. 2d 138, 
126 Conn. 48—State v. Klein, 116 
A. 596, 97 Conn. 321. 

DC.—Robinson v. U. S , 63 P.2d 147, 
61 App.D.C. 370, certiorari denied 
Layton v. U. S., 53 S.Ct. 697, 289 
U.S. 749, 77 L.Ed. 1494. 

Ga.—Jenkins v. State, 9 S.E 2d 909, 
190 Ga. 556—Conner v. State, 187 
SE. 863, 183 Ga 238—Simmons v. 
State, 184 S.E. 291, 181 Ga. 761— 
Jenkins v. State, 183 S.E. 567, 181 
Ga. 610—Lumpkin v. State, 168 S. 
E. 241, 176 Ga. 446—Ethridge v. 
State, 136 S.E. 72, 163 Ga. 186— 
Gore V. State, 134 S.E. 36, 162 Ga. 
267. 

Ill.— People V. Shapiro, 20 N.E.2d 284, 
371 Ill. 234—People v. Albers, 195 
N.E. 459, 360 Ill. 73—People v R'll- 
burg, 145 N.E. 373, 314 Ill. 182. 

Kan.—State v. Boone, 257 P. 739, 124 
Kan. 208. 

Ky.—Simpson v. Commonwealth, 170 
S.W.2d 869, 293 Ky. 831—Poore v. 
Commonwealth, 61 S.W.2d 320, 249 
Ky. 665—Reynolds v. Common¬ 
wealth, 61 S.W.2d 288, 249 Ky. 644 

_ Jones V. Commonwealth, 60 S.W. 

2d 991, 249 Ky. 502—Triplett v. 
Commonwealth, 53 S.W.2d 345, 245 
Ky. 167—Gilbert v. Commonwealth, 
14 S.W.2d 194, 228 Ky. 19—Ball v. 
Commonwealth, 7 S.W.2d 237, 224 
Ky. 806—Commonwealth v. Gab¬ 
bard, 255 S.W. 73, 200 Ky. 642—Fu- 
son V. Commonwealth, 251 S.W. 
99’5, 199 Ky. 804—Hensley v. Com- 
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monwealth, 247 S.W. 742, 197 Ky. 
563. 

Minn.—State v. Shansy, 204 N.W. 467, 
164 Minn. 10—State v. McTagrue, 
197 X.W. 962, 158 Mmn. 516. 

Miss.—Pickett v. State, 104 So. 358, 
139 Miss. 529—Lyon v. State, 92 So. 
5S2, 129 Miss. 463. 

Mo.—State v. Adams, 98 S.W.2d 632. 
339 Mo. 926, lOS A.L.R. 838—State 
V. Messino, 30 S.W.2d 750, 325 Mo. 
743—State v. Nasello, 30 S.\V.2d 
132, 325 Mo. 442—State v. Midkiff, 
286 S.W. 20. 

X.M.—State v. Wilson, 46 P. 2d 57. 39 
N.M. 2S4. 

N.C.—State v. Beal, 154 S.E. 604, 199 
N.C. 278—State v. Walton, 119 S.E. 
886, 186 N.C. 485. 

Ohio.—State v. Figuli, App., 36 N.E. 
2d 19, appeal dismissed 17 N.E.2d 
920, 134 Ohio St. 495—Sulkin v. 
State, App., 33 N.E.2d 42, appeal 
dismissed 198 N.E. 485, 130 Ohio 
St. 197—Lutes v. State, 174 N.E. 
745, 37 Ohio App. 353. 

Okl.—Morris v. State, 96 P.2d 88, 68 
Okl.Cr. 147—Bird well v. State, 210 
P. 558, 22 Okl.Cr. 184. 

Pa.—Commonwealth v. Strantz, 195 
A. 75, 328 Pa. 33—Commonwealth 

V. Doris, 135 A. 313, 287 Pa 547. 
Tex.—Rodriguez v. State, Cr., 166 S. 

W. 2d 710—Leedy v. State, 21 S.W. 
2d 679, 114 Tex.Cr. 158—Hicks v. 
State, 249 S.W. 844, 94 Tex.Cr. 123. 

Wis.—Pollack v. State, 253 N.W. 560, 
215 Wis. 200, affirmed 254 N.W. 471, 
215 Wis. 200. 

30 C.J. p 302 note 11 [a], p 141 note 

62 ral. 

(3) To establish prima facie case 
of conspiracy. 

Mo.—State v, Buckley, 298 S.W. 777, 
318 Mo. 17—State v. Kinnamon, 285 
S.W. 62, 314 Mo. 662. 

N.C.—State v. Beal, 154 S.E. 604, 199 
N.C. 278. 

(4) To establish that the homicide 
was in furtherance, or a natural and 
probable consequence, of the con¬ 
spiracy or common design. 

Cal.—People v. King, 85 P.2d 928, 
30 Cal.App.2d 185. 

Ky.—Powers v. Commonwealth, 246 
S.W. 436, 197 Ky. 154. 

Tenn.—Woodruff v. State, 51 S.W. 2d 
843, 164 Tenn. 530. 

(5) To show that accused directed 
conspiracy to murder from its in¬ 
ception and participated therein until 
it was consummated.—People v. Bir¬ 
ger, 160 N.E. 564, 329 Ill. 352. 

(6) To establish that participation 
by accused was voluntary.—People v. 
Trotter, 7 P.2d 731, 120 Cal.App. 54. 

(7) To identify particular conspi¬ 
rator who fired fatal shot.—People 
V. Cabaltero, 87 P.2d 364, 31 Cal.App. 
2d 52. 

(8) To establish responsibility of* 
prisoners, who conspired to escape 
imprisonment, for the killing by one 


of them of a fellow prisoner and co- 
conspirator in the course of the at¬ 
tempted escape.—People v. Udwin, 
172 N.E. 489, 254 N.Y. 255. 

(9) To support finding that a shot 
which killed an officer was fired by 
one of accused’s two confederates.— 
Coomer v. State, 262 S.W. 495, 97 
Tex.Cr. 588. 

(10) To authorize finding that ac¬ 
cused knew of slayer’s unlawful pur¬ 
pose to kill deceased.—Keith v. State, 
282 S.W. 251, 103 Tex.Cr. 636. 

(11) To establish responsibility of 
accused by reason of having aided 
the actual perpetrator of the homi¬ 
cide to escape.—State v. Irwin, 300 
P. 1098, 133 Kan. 509. 

(12) To establish responsibility of 
accused as principal. 

Ala.—Browning v. State, 180 So. 105, 
28 Cal.App.2d 129, certiorari denied 
180 So. 108, 235 Ala. 520. 

Cal.—People v. Blackwood, 96 P.2d 
982, 35 Cal.App.2d 728. 

Ky.—Tharp v. Commonwealth, 105 S. 

W.2d 145, 268 Ky. 376. 

N.J.—State V. Dolbow, 189 A. 915, 
117 N.J.Law 560, 109 A.L.R. 1488, 
appeal dismissed Dolbow v. State 
of New Jersey, 67 S.Ct. 943, 301 
U.S. 669, 81 L.Ed. 1334, and Dris¬ 
coll V. State of New Jersey, 57 S. 
Ct. 943, 301 U.S. 669, 81 L.Ed. 1334. 
N.M.—State v. Trujillo, 227 P. 759, 
30 N.M. 102. 

Tex.—Steward v. State, 157 S.W.2d 
382, 143 Tex.Cr. 233—McDowell v. 
State, 147 S,W.2d 806, 141 Tex Cr. 
189—Sweet v. State, 263 S.W. 284, 
98 Tex.Cr. 104—Simpson v. State, 
263 S.W. 273, 97 Tex.Cr. 57—Coom¬ 
er V. State, 262 S.W. 495, 97 Tex. 
Cr. 588. 

(13) To establish responsibility of 
accused as accessary before the fact. 
Ala.—Browning v. State, 180 So. 105, 

28 Ala.App. 129, certiorari denied 
ISO So. 108, 235 Ala. 520. 

Ga.—Wells v. State, 20 S.E.2d 580, 
194 Ga. 70—Powers v. State, 162 
S.E. 275, 174 Ga. 202. 

Iowa,—State v. Wallack, 188 N.W. 
131, 193 Iowa 941. 

Mass.—Commonwealth v. Di Stasio, 8 
N.E.2d 923, 297 Mass. 347, 113 A. 
L.R. 1133, certiorari denied Di 
Stasio V. Commonwealth of Mas¬ 
sachusetts, 58 S.Ct. 50, 302 U.S. 
683, 82 L.Ed. 527, and 58 S.Ct. 370, 
302 U.S. 759, 82 L.Ed. 587—Com¬ 
monwealth V. Desatnick, 160 N.E. 
271, 262 Mass. 408. 

Mo.—State v. Kinnamon, 285 S.W. 62, 
314 Mo. 662. 

(14) To establish responsibility of 
accused as accessary after the fact. 
Colo.—Roberts v. People, 87 P.2d 251, 

103 Colo. 250—Howard v. People, 
51 P.2d 594, 97 Colo. 550. 

Fla.—Tipton v. State, 150 So. 243, 
111 Fla. 830. 

Mo.—State v. Hamilton, 102 S.W.2d 
642, 340 Mo. 768. 
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g.D. —State V. Lee, 201 N.W. 703, 
48 S.D. 29. 

Wis.—Gelosi V. State, 255 N.W. 893, 
215 Wis. 649. 

Svidence held insufficient 

(1) To support finding generally. 
Ala.—Wilks V. State, lOG So. 390, 

21 Ala.App. 180. 

Ark.—Trotter v. State, 76 S.W.2d 102, 
189 Ark. 1117. 

Fla.—Jackson v. State, 113 So. 98, 
93 Fla. 1057. 

Ill.—People V. White, 180 N.E. 415, 
347 Ill. 576—People v. Meisner, 142 
N.E. 482, 311 Ill. 40. 

Ky.—Alexander v. Commonwealth, 
147 S.W.2d 401, 285 Ky. 233—Hel¬ 
ton V. Commonwealth, 71 S.W.2d 
625, 254 Ky. 290—Arvin v. Com¬ 
monwealth, 43 S.WC2d 516, 241 Ky. 
127—English v. Commonwealth, 42 
S.W.2d 706, 240 Ky. 446—Richard¬ 
son V. Commonwealth, 31 S.W.2d 
728, 235 Ky. 469—Gill v. Common¬ 
wealth, 31 S.W.2d 608. 235 Ky. 351 
—Hudson V. Commonwealth, 14 S. 
W.2d 146, 227 Ky. 831—Watkins 
V. Commonwealth, 12 S.W.2d 329, 
227 Ky. 100—Clark v. Common¬ 
wealth, 272 S.W. 11, 209 Ky. 51. 
N.M.—State v. Ochoa, 72 r.2d 609, 
41 N.M. 589. 

N.Y.—People v. Ligouri, 31 N.E.2d o., 
284 N.Y. 309, reversing 3 9 N.Y.S. 
2d 316, 259 App.Div. 750 and 19 
N.Y.S.2d 314, 259 App.Div. 750. 
S.D.—State v. Lee, 201 N.W. 703, 48 
S.D. 29. 

Tenn.—Cavert v. State, 14 S.W.2d 
735, 158 Tenn.. 631. 

Tex.—Jones v. State, 3 28 S.W.2cl 803, 
137 Tex.Cr. 146—Woods v. State, 
115 S.W.2d 682, 134 Tex.Cr. 416. 
Va.—Hurd v. Commonwealth, 165 S. 
E. 536, 159 Va. 880—Gray v. Com¬ 
monwealth, 142 S.E. 397, 150 Va. 
571. 

Wash.—State v. Hiatt, 60 P.2d 71, 
187 Wash. 226. 

30 C.J. p 303 note 17, p 301 note 8 
[a]. 

(2) To establish conspiracy or 
common design and participation of 
accused therein. 

Ala.—Lancaster v. State, 3 06 So. 
609, 21 Ala.App. 140, certiorari de¬ 
nied 106 So. 617, 214 Ala. 2, and 
106 So. 618, 214 Ala. 76. 

Ga.—Adkins v. State, 1 S.E.2d 420, 
187 Ga. 519. 

Ill.—People V. Davoho, 181 N.E. 692, 
349 Ill. 153. 

Ky.—Osborne v. Commonwealth, 59 
S.W.2d 975, 248 Ky. 692—Craw¬ 

ford V. Commonwealth, 45 S.W.2d 
824, 242 Ky. SO—Combs v. Com¬ 
monwealth, 256 S.W. 4, 201 Ky. 109. 
Mich.—People v. Hepner, 281 N.W. 
384, 285 Mich. 631. 

Miss.—McGehee v. State, 104 So. 
150, 138 Miss. 822. 

Ohio.—State v. Yingling, App., 44 N. 
E.2d 361. 

Okl.—Hubbard v. State, 112 P.2d 174, 

1 71 Okl.Cr. 373. 
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§ 323. Commission of or Attempt to Commit 
Other Offense 

In a prosecution for homicide committed during the 
perpetration of abortion, arson, burglary, mayhem, rob¬ 
bery, or any other offense, the evidence must be sufficient 
to establish the fact that it was so committed beyond a 
reasonable doubt. 

On a trial for homicide committed during the per¬ 
petration of, or attempt to perpetrate, another of¬ 
fense, the fact that accused was engaged in the 
commission of another offense at the time of the 
killing must be established beyond a reasonable 
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doubt,6^ and every element of the offense or of the 
attempt must be so established,®® but need not be 
demonstrated to an absolute certainty,®® and may 
be shown by circumstantial evidence,®'^ or by the 
statement or confession of accused.®® Many ad¬ 
judications have been made respecting the sufficien¬ 
cy of particular evidence to show the perpetration 
of the homicide during, or as a result of, accused s 
commission of, or attempt to commit, such- crimes 
among others as arson,®® burglary,'?® mayhem,7i 
robbery,'?® the unlawful manufacture of intoxi- 


Tenn.—Cavert v. State, 14 S.W.2d' 

735, 158 Tenn. 531. 

Tex.—Mowery v. State, 105 S.W.2d 
239, 132 Tex.Cr. 408. 

30 C.J. p 302 note 11 [b]. 

(3) To sustain wife’s conviction as 
accessary after the fact to the mur¬ 
der of her husband—Hunter v. State. 
79 S.W.2d 855, 128 Tex.Cr. 191. 

(4) To show that accused was a 
principal in the second degree.—Ad¬ 
kins V. State, 1 S.E.2d 420. 187 Ga. 
519. 

(5) To establish conclusively that 
accused rather than others killed 
deceased in a street fight.—^Warford 
V. Commonwealth, 281 S.W. 819, 213 
Ky. 675. 

Evidence held not to show abandon¬ 
ment of conspiracy 
Ala,—Browning v. State, 180 So. 105, 
28 Ala.App. 129, certiorari denied 
180 *So. 108, 235 Ala. 520. 

Cal—People v. Grafft, 214 P. 273, 
61 Cal.App. 7. 

Conn.—State v. Klein, 116 A. 596, 97 
Conn. 321. 

Mass.—Commonwealth v. Snyder, 185 
N.E. 376, 282 Mass, 401, certiorari 
granted Snyder v. Commonwealth 
of Massachusetts, 54 S.Ct. 67, 290 
U.S. 606, 78 L.Bd. 531, affirmed 54 
S.Ct. 330, 291 U.S. 97, 78 L.Ed. 674, 
90 A.L.R. 575. 

84. Ill.—People v. Davis, 200 N.E, 
334, 362 Ill. 417. 

30 C.J. p 303 note 25. 

Evidence held sn£Q.cient 
Cal.—People v. Leddy, 273 P. 110, 
95 Cal.App. 659. 

Pa.—Commonwealth v. Mango, 101 
Pa.Super. 385. 

30 C.J. p 303 note 25 [a] (1). 

65. Iowa.—State v. Moon, 148 N.W. 
1001, 167 Iowa 26. 

Or.—State v. Fuller, 96 P. 456, 52 Or. 
42. 

©6. Idaho.—State v. Alcorn, 64 P. 
1014, 7 Idaho 599, 97 Am.S.R. 252. 

67. Ga.—Clonts v. State, 90 S.E. 373, 
18 Ga.App. 707. 

ND.—State v. Reilly, 141 N.W. 720, 
25 N.D. 339. 

G-uilty knowledge as to robbery 
In a prosecution for homicide com¬ 
mitted in the course of a robbery. 


guilty knowledge of accused as to 
the proposed robbery need not be di¬ 
rectly and positively proved, but may 
be shown by the circumstances. 

Cal.—People v. Martin, 85 P.2d 880, 
12 Cal.2d 466. 

Conn.—State v. Cots, 9 A.2d 138, 126 
Conn. 48. 

Incendiary origin of fire 

In a prosecution for homicide com¬ 
mitted in the course of the perpetra¬ 
tion of arson, the fact that the fire 
was incendiary may be proved by 
circumstantial evidence as well as by 
direct evidence.—State v. Pierson, 123 
S.W.2d 149, 343 Mo. 841. 

Resistance tO| or escape fromi ar¬ 
rest 

(1) Where the homicide is commit¬ 
ted in resisting arrest by, or in 
escaping from, an officer acting in 
the discharge of his duty, presump¬ 
tive knowledge on the part of ac¬ 
cused of the official character of de¬ 
ceased may be established by circum¬ 
stantial evidence.—Music v. Com¬ 
monwealth, 216 S.W. 116, 186 Ky. 45 
—30 C.J. p 304 note 31. 

(2) The fact that the arrest of 
accused was legal may be shown by 
evidence of surrounding circumstanc¬ 
es.—Commonwealth v. Phelps, 95 N. 
E. 868, 209 Mass. 396, Ann.Cas.l912B 
566—30 C.J. p 304 note 32 [a]. 

(3) As regards the responsibility 
of conspirators for a homicide com¬ 
mitted during an attempted escape 
the fact that they contemplated the 
doing of everything necessary to ef¬ 
fect their escape may be inferred 
from the fact that they armed them¬ 
selves.—State V. Taylor, 139 So. 463, 
173 La. 1010, certiorari denied Tay¬ 
lor V. State of Louisiana, 52 S.Ct. 
408, 285 U.S. 547, 76 L.Ed. 938. 

68. Ga.—Clonts v. State, 90 S.E. 

373, 18 Ga.App. 707. 

N.T.—People v. Lytton, 178 N.E. 
290, 257 N.Y. 310, 79 A.L.R. 503. 

Sufficiency of confession 

In a prosecution for homicide per¬ 
petrated in the commission of an in¬ 
dependent felony, a confession is 
sufficient evidence to sustain a con¬ 
viction where there is corroborating 
evidence of the fact of the homicide 
notwithstanding the absence of evi- 
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dence, apart from the confession, of 
the commission of the independent 
felony.—People v. Lytton, supra. 

69, Evidence held sufficient 

Mo.—State v. Pierson, 123 S.W.2d[ 
149, 343 Mo. 841. 

70. Evidence held sufficient 

Cal.—People v. Gilmore, 58 P.2d 1310, 
15 Cal.App.2d 126. 

30 C.J. p 303 note 25 [a] (5) 

Intent to commit burglary 

In prosecution of alleged kidnap¬ 
per for murder of victim on theory 
murder had been committed in per¬ 
petration of a burglary, intent to 
commit a felony, which intent was 
necessary to establish a burglarv 
in the breaking and entering into 
victim’s home, was inferable from 
the stealing of the victim’s clothing, 
and the fact that victim's sleeping 
suit was later surrendered to inter¬ 
mediary did not establish absence of 
intent to commit larceny where suit 
was surrendered merely as proof that 
kidnapper had victim and to induce 
negotiations for its ransom.—State v. 
Hauptmann, 180 A. 809, 115 N.J.Law 
412, certiorari denied Hauptmann v. 
State of New Jersey, 56 S.Ct. 310, 
296 U.S. 649, 80 L.Ed. 461. 

Value of stolen item 

In prosecution based on theory 
that murder had been committed in 
perpetration of a burglary, proof of 
value of victim's clothing stolen was 
held not necessary to prove commis¬ 
sion of larceny for purpose of es¬ 
tablishing burglary, since grand and 
petit larceny were both felonies at 
common law.—State v. Hauptmann, 
supra. 

71, Evidence held sufficient 

Cal.—People v. Vaiz, 131 P.2d 407, 55 
Cal.App.2d 714. 

72. Evidence held sufficient 

(1) To sustain conviction gener¬ 
ally. 

Ark.—^Austin v. State, 103 S.W.2d 
56, 193 Ark. 833. 

Cal.—People v. Waller, 96 P.2d 344, 
14 Cal.2d 693. 

Conn.—State v. Cots. 9 A.2d 138, 126 
Conn, 48. 

D.C.—^Mumforde v. U. S., 130 P.2d 
411 76 U.S.App.D.C. 107, certiorari 
denied 63 S.Ct. 53, 317 U.S. 656, 87 
L.Ed. 527. 
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§ 323 

cantsjs the killing of some one other than de¬ 
ceased,*^ or some other offense. 

Abortion. In a prosecution for homicide com¬ 
mitted in the course of the performance of an abor¬ 
tion, the evidence must be sufficient to show ac¬ 
cused’s commission of, or his attempt to commit, 
the abortion,although it has been held that the 
degree of proof of the abortion in such a case is 
not the same as in a prosecution for committing an 
abortion by certain instruments or other means.'^^ 
The evidence must be sufficient to show that the 
woman operated on was in good health and need 
not have been operated on to preserve life,'?^ and, 
where pregnancy of the woman is an essential in¬ 
gredient of the offense of abortion, see Abortion § 
6 b, the evidence must be sufficient to show such 
pregnancy."^ The prosecution makes out a prima 


facie case of the absence of any necessity of the 
abortion to preserve the life of the woman or the 
unborn child by establishing that the woman was 
in good health or in her usual and ordinary condi¬ 
tion of health immediately prior to the commission 
of the abortion.so 

Proof that the operation was performed by ac¬ 
cused with intent to produce abortion need not be 
established by direct evidence but may properly be 
proved by circumstantial evidence.Criminal in¬ 
tent is established by proof showing beyond a rea¬ 
sonable doubt that the acts were not necessary to 
save life,S2 proof of the use of an instrument, 
medicine, drug, or other means for the purpose of 
producing an abortion will not necessarily estab¬ 
lish criminal intent.^^ 


Gau—v. State, 169 S.E. 499, 177 
Ga. 115. 

Mo.—State v. Xasello, 30 S.W.2d 132, 
325 Mo. 442. 

X.J.—State V. Cox, 23 A 23 555, 12S 
X.J.Liaw lOS—State v. Lynch, 134 
A. 760, 103 N.J.Law 64. 

N.M.—State v. Coyle, 42 P.2d 770, 
39 N.M. 151. 

N.Y.—People v. Collins, 2 N.E.2d 647, 
271 N.Y. 254. 

Ohio.—Southard v. State, 153 N.E. 

907, 22 Ohio App. 185. 

Or.—State v. Evans, 221 P. 822, 109 
Or. 503. 

Pa.—Commonwealth v. Strantz, 195 
A. 75, 32S Pa. 33. 

25 C.J. p 303 note 25 [a] (11). 

(2) To establish guilty knowledge 
of accused as to robbery.—State v. 
Cots, 9 A.2d 13S, 126 Conn. 48, 

(3) To establish intent to rob.— 
Koon V. State, 165 N.E. 98, 30 Ohio 
App. 379. 

Escape as part of robbery 
Where accused and others con¬ 
spired to rob, provided themselves 
with an automobile, and kept up a 
constant firing in fleeing from the 
robbery, there was no break in the 
continuity of events from the orig¬ 
inal attack to the shooting of an offi¬ 
cer during the flight, as against the 
contention that the escape and flight 
would not be considered as part of 
the perpetration of the robbery.— 
Commonwealth v. Dons, 135 A. 313, 
287 Pa. 547. 

73. Evidence held sTUBficient 

Pa.—Commonwealth v. Mango, 101 
Pa.Super. 3S5. 

74. Evidence held sniBlcient 

Ark.—Daniels v. State, 32 S.W.2d 169, 
182 Ark. 564. 

S.C.—State V. Williams, 199 S.E. 906, 
189 S.C. 19. 

75. Evidence held sufficient 

(1) To show perpetration of hom¬ 


icide during commission of misde¬ 
meanor. 

Miss.—Creel v. State, 191 So. 814, 186 
Miss. 738. 

Okl.—Mann v. State, 217 P. 231, 24 
Okl.Cr. 208. 

(2) Going on highway to start dif¬ 
ficulty armed with shotgun and 
butcher knife is some evidence of 
purpose to commit felony.—Boone v. 
State, 5 S.W.2d 322, 176 Ark. 1003. 

76. Evidence held sufficient 
Cal.—People v. Smitherman, App., 135 
P.2d 674—People v. Wilson, 129 P. 
2d 149, 54 Cal.App.2d 434—People 
V. De Vaughn, 38 P.2d 192, 2 Cal. 
App.2d 447. 

Colo.—Wilhs V. People, 215 P. 854, 73 
Colo. 369. 

D.C.—Hart v. U. S., 105 P.2d 792, 70 
App.D.C. 269. 

Ill.—People V. Schaffner, 46 N.E.2d 
989—People v. Mitchell, 14 N.E. 2d 
216, 368 Ill. 399, certiorari denied 
Mitchell v. People of State of Illi¬ 
nois, 59 S.Ct 74, 305 U.S. 614, 83 
L.Ed. 391, rehearing denied 59 S. 
Ct. 142, 305 U.S. 670, 83 L.Ed. 434 
—People V. Stilson, 174 N.E. 45, 
342 Ill. 158—People v. Zwienczak, 
170 N.E. 303, 338 Ill. 237. 

Minn.—State v. Zabrocki, 260 N.W. 

507, 194 Minn. 346. 

Mo.—State v. Gunther, 169 S.W.2d 
404—State v. Anderson, 250 S.W. 
68, 298 Mo. 382. 

Okl.—Thacker v. State, 26 P.2d 770, 
55 Okl.Cr. 161. 

Pa.—Commonwealth v. Thomas, 94 
Pa. Super. 353. 

30 C.J. p 303 note 25 [a] (3). 

Evidence held insufficient 

(1) To sustain conviction general¬ 
ly. 

Fla.—Armstrong v. State, 145 So. 212, 
107 Fla. 494. 

Ill.—People V. Mann, 18 N.E.2d 171, 
370 Ill. 123—^People v. Davis, 200 
N.E. 334, 362 Ill. 417. 
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(2) To exclude hypothesis that de¬ 
ceased or some other person attempt¬ 
ed to procure abortion prior to the 
time deceased went to see accused. 
—Smith V. State, 132 S.W.2d 868, 
137 Tex.Cr. 544. 

77. Cal.—People v. Wilson, 129 P. 
2d 149, 54 CalApp.2d 434. 

78. Ill.—People v. Davis, 200 N.E. 
334, 362 Ill. 417. 

Mo.—State v. Smith, 130 S.W.2d 550, 
344 Mo. 1129—State v. Goodson, 252 
S.W. 389, 299 Mo. 321. 

N.D.—State v. Shortridge, 211 N.W. 

336, 54 N.D. 779. 

30 C.J. p 303 note 26 [a]. 

Evidence held sufficient 
Cal.—People v. Knowles, 46 P.2d 788, 
7 Cal.App.2d 398. 

Mo.—State v. Dupree, 147 S.W. 2d 
419—State v. Decker, 104 SW.2d 
307, 340 Mo. 972. 

Evidence held insufficient 
Mo.—State v. Smith, 130 S.W.2d 550, 
344 Mo. 1129—State v. Smith, 76 S. 
W.2d 1077, 336 Mo. 126. 

79. Wis.—Parke v. State. 235 N.W. 
775, 204 Wis. 443. 

Evidence held sufficient 
Kan.—State v. Keester, 4 P.2d 679, 
134 Kan. 64. 

Wis.—Parke v. State, 235 N.W. 775, 
204 Wis. 443. 

80. Mo.—State v. Decker, 104 S.W.2d: 
307, 340 Mo. 972. 

Evidence held sufficient to estab¬ 
lish, prima facie, that acts of accused 
were not necessary to preserve vic¬ 
tim's life.—People v. Smitherman, 
Cal.App., 135 ‘P.2d 674. 

81. Wis.—Schlesak v. State, 287 N. 
W. 703, 232 Wis. 510. 

82. N.D.—State v. Shortridge, 211 N. 
W. 336, 54 N.D. 779. 

83. Ill.—People V. Davis, 200 N.E. 
334, 362 Ill. 417. 
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§ 324. Capacity to Commit and Responsibility 

a. In general 

b. Insanity 

c. Intoxication 

a. In General 

The capacity to commit the offense charged must 
be established by sufficient evidence. 

The sufficiency of the evidence to justiiy a con¬ 
viction as against the contention that accused was 
irresponsible by reason of being under the influence 
of a drug has been adjudicated.^4 

The weight and sufficiency of evidence in prose¬ 
cutions against infants is treated in the CJ.S. title 
Infants § 96, also 31 C.J. p 1098 note 69-p 1099 
note 76. 

b. Insanity 

The authorities differ as to whether accused must 
establish a defense of insanity by a preponderance of the 
evidence, or to the reasonable satisfaction of the jury, 
or merely by evidence sufficient to raise a reasonable 
doubt as to his sanity at the time of the homicide. It 
Is never necessary, however, to establish such defense 


beyond a reasonable doubt or conclusively. The weight 
to be given particular facts relied on to establish in¬ 
sanity depends on ail the circumstances in the case. 

While the burden is frequently held to be on ac¬ 
cused to introduce evidence to sustain the defense 
of insanity, as considered supra § 194, the author¬ 
ities differ as to the extent of proof required for 
accused to establish this defense or for the prose¬ 
cution to overcome it, some holding that accused 
must establish the defense by a preponderance of 
the evidence,or to the reasonable^® satisfaction 
of the jury, and that evidence which only raises a 
reasonable doubt as to accused’s sanity is not suf¬ 
ficient.®® Other authorities hold that the burden of 
accused on this issue is to produce evidence suffi¬ 
cient to raise a reasonable doubt,®® that the prose¬ 
cution, before a conviction can be had, is required 
to prove his sanity beyond a reasonable doubt,®® 
and that the jury should acquit if they entertain 
such reasonable doubt.®^ It is said that no higher 
degree of proof to sustain the defense is required 
than a preponderance,®^ and certainly it is not nec¬ 
essary to establish it beyond a reasonable doubt,®® 


84. Evidence held sufficient to jus¬ 
tify jury in finding that accused was 
capable of forming a premeditated 
intent to kill as against his conten¬ 
tion that at the time of the homicide 
“he was under the infiuence of mari¬ 
juana to such an extent that he did 
not know what he was doing.—State 
V. Diaz, 290 P. 727, 76 Utah 463. 

33. Ark.—Kelley v. State, 242 S.W. 
572, 154 Ark. 246. 

,Cal.—People v. French, 87 P.2d 1014, 
12 Cal.2d 720—People v. Chamber- 
lain. 60 P.2d 299, 7 Cal.2d 257—Peo¬ 
ple V. Troche, 273 P. 767, 206 Cal. 
35, appeal dismissed and certiorari 
denied Troche v. People of State 
of California, 50 S.Ct. 87, 280 U. 
S. 524, 74 L.Ed. 592 —People v. 
Harshaw, 16 P.2d 1025, 128 Cal.App. 
212—People v. Lizarraga, 291 P. 
434, 108 Cal.App. 152 —People v. 
Schuler, 261 P. 1059, 87 Cal.App. 
68 . 

Oa.—Barker v. State, 4 S.E.2d 31, 188 
Ga. 332—Clark v. State, 145 S.E. 
647, 167 Ga. 341. 

Iowa.— State v. Maharras, 224 N.W. 
537, 208 Iowa 127—State v. Buck, 
219 N.W. 17, 205 Iowa 1028—State 
V. Cooper, 191 N.W. 891, 195 Iowa 
258. 

]y[o.—State v. Murphy, 90 S.W.2d 103, 
338 Mo. 291. 

Mont.—State v. Vettere. 248 P. 179. 
76 Mont. 574. 

Pa.— Commonwealth v. Foltz, 5 Pa. 
Dist. & Co. 559. 

pj.—State V. Fenik, 121 A. 218, 45 
R I 309. 

Tex.—Dobbins v. State, 76 S.W.2d 
1057, 127 Tex.Cr. 380—Craven v. 
State, 247 S.W. 515, 93 Tex.Cr. 328. 


YJ‘,Vsl .—State V. Evans, 117 S.E. 885, 
94 W.Va. 47. 

30 C.J. p 304 note 35. 

“Preponderance” explained 

A “preponderance” of the evidence 
within the doctrine set forth in the 
text means the greater weight of the 
evidence, and does not mean beyond 
a doubt or beyond a reasonable doubt. 
Mo.—State v. Paulsgrove, 101 S.W. 
27, 203 Mo. 193. 

Wash.—State v. Hams, 132 P. 735, 
74 Wash. 60. 

preponderance of evidence or rea¬ 
sonable doubi; of guilt j 

“The true rule is that he who pleads 
unsoundness of mind in excuse for 
homicide must prove such unsound¬ 
ness by a preponderance of the evi¬ 
dence, or by so much evidence as will 
raise a reasonable doubt about the 
defendant’s guilt of the offense 
charged.”—State v. Tidwell, 84 S.E. 
778, 781, 100 S.C. 248. 

86. Ala.—Manning v. State, 116 So. 
360, 217 Ala. 357. 

87. N.C.—State v. Bracy, 1 S.E.2d 
891, 215 N.C. 248. 

30 C.J. P 304 note 36. 

88. Pa.—Commonwealth v. Foltz, 5 
Pa.Dist. & Co. 559. 

30 C.J. P 304 note 38. 

Statute requiring finding of insanity 
A reasonable doubt as to the san¬ 
ity of accusedl has been held insuf¬ 
ficient to justify acquittal in a juris¬ 
diction where the statutes provide 
that when accused is acquitted on 
the sole ground that he was insane 
the jury shall find and state that 
fact in their verdict, that the jury 
shall find whether accused has en- 
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tirely recovered from such insan¬ 
ity, and that he shall be further 
dealt with according to law if he 
has not recovered, it being held that 
under such provisions accused must 
prove his insanity by a preponder¬ 
ance of the evidence as, or at least 
like, an affirmative defense.—State v. 
Murphy, 90 S.W.2d 103, 338 Mo. 291. 

89. Colo.—Shank v. People, 247 P. 
559, 79 Colo. 576. 

Ind.—Noelke v. State, 15 N.E.2d 950, 
214 Ind. 427. 

Okl.—Hoggatt v. State, 94 P.2d 264, 
67 Okl.Cr. 377—Adams v. State, 266 
P. 790, 40 Okl.Cr. 44. 

30 C.J. p 304 note 42. 

90. Mass.—Commonwealth v. Soaris, 
175 N.E. 491, 275 Mass. 291. 

Okl.—Adams v. State, 266 P. 790, 40 
Okl.Cr. 44. 

30 C.J. p 304 note 43. 

91. Ind.—Noelke v. State, 15 N.E. 2d 
950, 214 Ind. 427. 

Okl.—Hoggatt V. State, 94 P.2d 264. 
67 Okl.Cr. 377—Lemke v. Stale, 32 
P.2d 331, 56 Okl.Cr. 1—Adams v. 
State, 266 P. 790, 40 Okl.Cr. 44. 
Doubt from any quarter 

If a reasonable doubt as to ac¬ 
cused’s sanity arises from the evi¬ 
dence, coming from any quarter, ac¬ 
cused is entitled to an acquittal.— 
Thomson v. State, 83 So. 291, 78 Fla. 
400. 

92. Pa.—Commonwealth v. Foltz, 5 
Pa.Dist. & Co. 559. 

30 C.J. p 304 note 39. 

93. Ga.—Barker v. State, 4 S.E.2d 
31, 188 Ga. 332. 

30 C.J. p 304 note 40. 
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by overwhelming proof,or conclusively.^^ Even 
in jurisdictions in which the ordinary rule is that 
accused must establish his insanity by a preponder¬ 
ance of the evidence, it has been held that, where in¬ 
sanity before the homicide is shown, the state must 
show to the reasonable satisfaction of the jury by 
a preponderance of the evidence that at the time of 
the homicide accused was of sound memory and 
discretion,^® or even must prove beyond a reason¬ 
able doubt that accused was sane at the time of the 

94. Tex.—Jones v. 

572, 60 Tex.Cr. 139. 

Overwlielxoizigr proof distingtiislied 
from preponderance of evidence 
Overwhelming proof is proof which 
removes every doubt from the mind, 
whereas evidence may preponderate 
and yet leave the mind in doubt as 
to the very truth.—Jones v. State, 
supra. 

95. Iowa.—State v. Brandenberger, 

130 X.W. 1065, 151 Iowa 197. 

96. Ga.—Allams v. State, 51 S.E. 

506, 123 Ga. 500. 

97. Tex.—Francks v. State, 5 S.W.2d 

157, 109 Tex.Cr. 440—Witty v. 

State, 171 S.W. 229, 75 Tex.Cr. 440. 

9S. Tex.—Dent v. State, 79 S.W. 525, 

46 Tex.Cr. 166. 

99. Insanity of relatives 

The weight to be given evidence of 
insanity of collateral blood relatives 
of accused is affected by the presence 
or absence of proof of insanity in the 
other blood strains of such relatives. 

—State V. Green, 6 P.2d 177, 78 Utah 
5S0. 

Testimony as to insanity of all ha- 
bitnal criminals 

The testimony of a physician that 
accused had always been, and would 
always be, insane and irresponsible 
may be weighed in connection with 
his further testimony that all habitu¬ 
al criminals are insane, and that all 
criminals are more or less insane 
and irresponsible.—People v. Farmer, 

87 N.E. 457. 194 N.T. 251. 

Seduction of degree of murder 

(1) Evidence tending to establish 
the insanity of accused may reduce 
the degree of the murder, although 
insufficient to establish insanity, by 
showing the absence of reflection and 
deliberation.—Commonwealth v. El- 
vin, 5 Pa.DisL 593. 

(2) Insanity as reducing grade or 
degree of homicide see supra § 4. 

Insanity held shown 
N.J.—State V. Noel, 133 A. 274, 102 

N.J.Law 659. 

30 C.J. p 305 note 55. 

Insanity or mental incapacity held 
not shown 

(1) A claim of insanity is conclu¬ 
sively refuted by accused’s acknowl¬ 
edgment, made a few minutes after 
he had shot deceased, that he had 


killing and responsible for his acts;^'^ and it has 
also been held in such a jurisdiction that where 
accused’s dazed and irresponsible condition of mind 
was produced by a blow inflicted by decedent, it is 
sufficient if the evidence raises a reasonable doubt 
of his mental capacity.^® 

The weight to be given to particular evidence on 
the issue of insanity depends on the facts of the 
case.9® In determining the issue the triers of the 

P. 362, 198 Cal. 238—People v. Man- 
dell, 120 P.2d 921, 48 Cal.App.2d 
806—People v. Harshaw, 16 P.2d 
1025, 128 Cal.App. 212—People v. 
Wiley, 295 P. 1075, 111 Cal.App. 
622—People v. Dizarraga, 291 P. 
434, 108 Cal.App. 152—People v. 
Reynolds, 290 P. 896, 108 Cal.App. 
69. 

Colo.—Arridy v. People, 82 P.2d 757, 
103 Colo. 29. 

Fla.—Crews v. State, 196 So. 690, 
143 Fla. 263—Roberson v. State, 188 
So. 127, 137 Fla. 526. 

Ga.—Griffin v. State, 24 S.E.2d 399 
—Thompson v. State, 11 S.E.2d 
795, 191 Ga. 222—Barker v. State, 4 
S.E.2d 31, 188 Ga. 332—Christopher 
V. State, 150 S.E. 843, 169 Ga. 569 
—Clark V. State, 145 S.E. 647, 167 
Ga. 341. 

Ill.—People V. Pokosa, 174 N.E. 544, 
342 Ill. 404—People v. Christensen, 
168 N.E. 292, 336 Ill. 251. 

Ind.—Hawkins v. Stale, 37 N.E.2d 
79, 219 Ind. 116—Easton v. State, 
20 N.E.2d 178, 215 Ind. 454—Noelke 
V. State, 15 N.E.2d 950, 214 Ind. 
427. 

—Smiddy v. Commonwealth, 152 
S.W.2'd 949, 287 Ky. 276--PIacker v. 
Commonwealth, 81 S.W.2d 596, 258 
Ky, 768—Webb v. Commonwealth, 
78 S.W.2d 770, 257 Ky. 547—Phil¬ 
lips V. Commonwealth, 59 S.W.2d 
579, 248 Ky. 665—Miller v. Com¬ 
monwealth, 33 S.W.2d 590, 236 Ky. 
448—Berry v. Commonwealth, 13 
S.W.2d 521, 227 Ky. 528—Mitra v. 
Commonwealth, 5 S.W.2d 275, 224 
Kv. 13—Seymour v. Commonwealth, 
296 S.W. 142, 220 Ky. 348—Sloan 
V. Commonwealth, 277 S.W. 4 88, 
211 Ky. 318—Southers v. Common¬ 
wealth, 272 S.W. 26, 209 Ky. 70— 
Miller V. Commonwealth, 255 S.W. 
96, 200 Ky. 435—Arnold v. Com¬ 
monwealth, 240 S.W. 87, 194 Ky. 
421. 

La.—State v. Genna, 112 So. 655, 163 
La. 701, certiorari denied Genna v. 
State of Louisiana, 48 S.Ct. 22, 275 
U.S. 522, 72 L.Ed. 405. 

Miss.—Brummett v. State, 181 So. 
323—Pullen v. State, 168 So. 69, 
175 Miss. 810. 

Mo.—State v. Peterson, 154 S.W. 2a 
134—State v. Evans, 133 S.W. 2d 
389, 345 Mo. 398—State v. Brock- 
ington, 36 S.W.2d 911. 


State. 131 S.W. f killed deceased and by his giving the 
gun to a neighbor and requesting the 
neighbor to shoot accused, since in 
so doing accused was either moved 
by the consciousness that he had 
committed an act which his con¬ 
science did not justify or else was 
conscious that he had committed a 
wrongful and forbidden act which 
was punishable by law.—People v. 
French, 87 P.2d 1014. 12 Cal.2d 720. 

(2) Evidence indicating beyond 
any reasonable doubt that accused 
committed homicide, that he con¬ 
cealed body of victim until night¬ 
fall, and with some cunning removed 
it from house to an adjoining unoc¬ 
cupied lot, sustained conviction for 
murder as against plea of not guilty 
by reason of insanity.—People v. Mc- 
Lachlan, 87 P.2d 825, 13 Cal.2d 45. 

(3) Evidence in trial for murder of 
accused's infant daughter of his false 
reports about her death, claim that 
she had been kidnapped, procurement 
of insurance in his favor on her life 
shortly before killing, and attentions 
to woman he was unable to support, 
as well as disinterested witnesses’ 
testimony, justified jury's finding of 
his sanity,—Stuart v. State, 81 S.W. 
2d 685, 128 Tex.Cr. 487. 

(4) Other instances. 

Ariz.—State v. Macias, 131 P.2d 810. 
Ark.—Martin v. State, 283 S.W. 29, 

170 Ark. 1193—Tullis v. State, 257 
S.W. 380, 162 Ark. 116. 

Cal.—People v. Williams, 125 P.2d 
9, 20 Cal.2d 273—People v. Johan¬ 
sen, 110 P.2d 406, 17 Cal.2d 479— 
People V. Dawa, 101 P.2d 498, 15 
Cal.2d 393—People v. Smith, 95 P. 
2d 453, 14 Cal.2d 541—People v. 
French, 87 P.2d 1014, 12 Cal.2d 720 
—People V. Eudy, 82 P.2d 359, 12 
Cal. 2d 41—People v. Pacren, 64 P. 
2d 408, 8 Cal.2d 136—People v. 
Walter, 60 P.2d 990, 7 Cal.2d 438 
— People V. Dale, 59 P.2d 1014, 7 
Cal.2d 156—People v. Boulton, 54 P. 
2d 722, 5 CaL2d 342—People v. 
Franco, 7 P.2d 181, 214 Cal. 578— 
People V. Farolan, 5 P.2d 893, 214 
Cal. 396—People v. Dias, 292 P. 
459, 210 Cal. 495—^People v. Troche, 
273 P. 767, 206 Cal. 35, appeal dis¬ 
missed and certiorari denied 
Troche v. People of State of Cali¬ 
fornia, 50 S.Ct. 87, 280 U.S. 524, 
74 L.Ed. 592—People v. Sloper, 244 
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facts have the right to consider the actions of ac¬ 
cused before and after the crime and his appearance 
at the trial.i They are not bound to decide the is¬ 
sue of insanity in conformity with the declarations 
of any number of witnesses which do not produce 
a conviction in their minds as against the testimony 
of a lesser number of witnesses, or a presumption, 
or other evidence satisfying their minds,2 and thus 
are not required to find accused insane although a 
number of witnesses have testified that he was in¬ 
sane and no expert or other witness has testified 
that he was sane,^ as where the prosecution’s case 
rests on the presumption of sanity and evidence ad¬ 
duced on cross-examination^ The mental condi¬ 
tion of accused at the time of the homicide may be 
inferred from evidence of his mental condition 
within a reasonable period before or after that 
time,^ and the probative value of subsequent insan¬ 
ity to show insanity at any prior time will depend 
on the nature and degree of the insanity shown,® 
and its nearness or remoteness in point of time to 


the act under consideration.^ The fact that he had 
at one time been committed to an institution for 
mental defectives,® or that, shortly after the trial, a 
lunacy commission found him to be insane,^ does 
not so conclusively establish his insanity as to re¬ 
quire acquittal. The atrocity of the homicide,^® the 
publicity attending it,^^ or the fact that it was 
committed from admitted motives of hatred and 
revenge, 12 does not of itself establish insanity so 
as to require acquittal; nor is insanity established 
by proof that accused was a morphine addict,!® an 
epileptic,!^ afflicted with constitutional psychopath¬ 
ic inferiority,!® easily aroused to jealousy,!® or 
lacked self control,!^ or was highly nervous.!® 
Other facts and circumstances which have been held 
not necessarily to establish insanity and require ac¬ 
quittal on that ground include proof that accused 
was of subnormal mentality,!® that he confessed the 
homicide,®® desired to destroy himself by being elec¬ 
trocuted for the commission of the homicide,®! ate 
excessively and slept soundly while imprisoned in 


Mont.—State v. Vettere, 248 P. 179, 
76 Mont. 574. 

Neb.—^Wilson v. State, 233 N.W. 461, 
120 Neb. 468—Williams v. State, 
212 N.W. 606, 115 Neb. 277. 

N.Y.—People V. Esposito. 39 N E 2d 
925, 287 N.T. 389—People v. Rai- 
zen, 208 N.T.S. 185, 211 App.Div. 
446. 

N.C.—State v. Murray, 6 S.E.2d 513, 
216 N.C. 681—State v. Jones, 133 S. 
E. 81, 191 N.C. 753. 

N.D.—State v. Throndson, 191 N.W. 
628, 49 N.D. 348. 

Okl.—Lyons v. State, Cr., 133 P.2d 
898—Hoggatt v State, 94 P.2d 264, 
67 Okl.Cr. 377—Manchester v. 
State, 296 P. 525, 50 Okl Cr. 101— 
Hubka V. Stale. 267 P. 864, 40 Okl. 
Cr. 161—Adams v. State, 266 P. 
790, 40 Okl.Cr. 44—Doublehead v. 
State, 228 P. 170, 27 Okl.Cr. 375— 
Reed v. State, 212 P. 441. 23 Okl. 
Cr. 56. 

Pa.—Commonwealth v. Hippie, 3 A,2d 
353, 333 Pa. 33. 

S C.—State V. McDonald, 192 S.E. 365, 
184 S.C. 290. 

Tex—Black v. State, 128 S.W.2d 406, 
137 Tex.Cr. 173—Edwards v. State, 
114 S.W.2d 572, 134 Tex Cr. 153— 
Moore v. State, 78 S.W.2d 189, 127 
Tex.Cr. 637—Zuniga v. State, 28 S. 
W.2d 822, 115 Tex.Cr. 222—Gallo¬ 
way V. State, 252 S.W. 516, 95 Tex. 
Cr. 9. 

Va.—Delp V. Commonwealth, 200 S. 

E. 594, 172 Va. 564. 

Wash.—State v. Henke, 82 P.2d 544, 
196 Wash. 185. 

Wis.—State v. Johnson, 290 N.W. 159, 
233 Wis. 668. 

30 C.J. p 304 note 54. 

1. Ark.—Shank v. State, 72 S.W.2d 
519, 189 Ark. 243. 

41 C.J.S.-4 


2 . Cal.—People v. Chamberlain, 60 
P.2d 299, 7 Cal.2d 257. 

3. Cal.—People v. Chamberlain, su¬ 
pra. 

Ky.—^White V. Commonwealth, 245 S. 
W. 892, 197 Ky. 79. 

4. Cal.—People v. Chamberlain, 60 P. 
2d 299, 7 Cal.2d 257. 

5. Vt.—State v. Stacy, 160 A. 257, 
104 Vt. 379, motion denied 160 A. 
747, 104 Vt. 379. 

6. Ala.—Odom v. State, 56 So. 913, 
172 Ala. 383. 

7. Ala.—Odom v. State, supra. 

Ky.—Blue v. Commonwealth, 188 S. 

W. 329, 171 Ky. 165. 

30 C.J. p 305 note '57. 

8. Colo.—Arridy v. People, 82 P.2d 
757, 103 Colo. 29. 

Ky,—Hacker v. Commonwealth, 81 S. 
W.2d 596, 258 Ky. 768—Webb v. 
Commonwealth, 78 S.W.2d 770, 257 
Ky. 547—Phillips v. Common¬ 
wealth, 59 S.W.2d 579, 248 Ky. 
665—Berry v. Commonwealth, 13 S. 
W.2d 521, 227 Ky. 528—Southers 
V. Commonwealth, 272 S.W. 26, 209 
Ky. 70. 

Mo.—State v. Peterson, 154 S.W.2d 
134. 

N.C.—State v. Jones, 133 S.E. 81, 191 
N.C. 753. 

Statements of accttsed that he was 
getting medical treatment at a hos¬ 
pital and that his brain was affected 
are insufficient to show his insanity 
to such a degree as to require his 
acquittal.—Commonwealth v. Clark, 
198 N.E. 641, 292 Mass. 409. 

9. Cal.—People v. Schuler, 261 P. 
1059, 87 CaLApp. 68. 

10. Ga.—Barker v. State, 4 S.E.2d 
31, 188 Ga. 332. 
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Iowa.—State v. Buck, 219 N.W. 17, 
205 Iowa 1028. 

W.Va.—State v. Evans, 117 S.E. 885, 
94 W.Va. 47. 

30 C.J. p 304 note 50. 

11. D.C.—Hill V. U. S., 22 App.D.C. 
395. 

12. N.T.—People v. Carlin, 87 N.E. 
805, 194 N.T. 448. 

13. Cal.—People v. Reid, 225 P. 859, 
193 Cal. 491. 

14. Cal.—People v. Tucker, 78 P.2d 
1136, 11 Cal.2d 271. 

30 C.J. p 304 note 36 [a]. 

15. Miss.—Brummett v. State, 181 
So. 323. 

16. Ill.—People V. Ortiz, 150 N.E. 
708, 320 Ill. 205. 

17. Ill.—People V. Pokosa, 174 N.E. 
544, 342 Ill. 404—People v. Ortiz, 
150 N.E. 708, 320 Ill. 205. 

18. Ill.—People V. Pokosa, 174 N.E. 
544, 342 Ill. 404. 

19 . Ill,—People V. Mangano, 30 N.E 
2d 428, 375 Ill. 72. 

Ky.—Gray v. Commonwealth, 170 S. 
W.2d 870, 293 Ky. 833—Seymour 
V. Commonwealth, 295 S.W. 142, 
220 Ky. 348. 

Mo.—State v. Evans, 133 S.W.2d 389, 
345 Mo. 398. 

Evidence that accused was high 
grade moron or perhaps low average 
member of his social group does not 
establish such mental incapacity as 
to require acquittal.—Hammond v. 
State. 198 A. 704, 174 Md. 347. 

20. Ill.—People V. Ortiz, 150 N.E. 
708, 320 Ill. 205. 

21. N.Y.—People v. Taylor, 34 N.E 
275, 138 N.T. 398. 
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jail,22 or had engaged in systematized robberies.2^ 
c. Intoxication 

The authorities differ as to whether a defense of 
intoxication must be established by a preponderance of 
the evidence, or to the reasonable satisfaction of the 
jury, or merely by evidence raising a reasonable doubt. 
The sufficiency of evidence in particular cases to estab¬ 
lish such defense has frequently been adjudicated. 

As discussed supra § 5, voluntary intoxication, al¬ 
though not constituting a complete defense to hom¬ 
icide, may be considered in determining the pres¬ 
ence or absence of premeditation, deliberation, a 
specific intent to kill, or other mental state required 
to establish a particular grade of homicide. Al¬ 
though the burden is generally held to be on ac¬ 
cused, asserting his incapacit}" on account of drunk¬ 
enness, to establish this defense, as considered su¬ 
pra § 194, some authorities merely require evidence 
creating a reasonable doubt of his capacity to de¬ 
liberate, premeditate, or form a specific intent, when 
considered in connection with all the evidence in 
the casCj^-i holding it unnecessary to establish his 
incapacity by preponderance of the evidence, or to 
the reasonable satisfaction of the jury,25 while oth¬ 
ers hold that the defense must be proved to the sat¬ 


isfaction of the jury,26 or by a preponderance of 
the evidence.27 In any event it is not necessary to 
prove incapacity to form deliberate and premeditat¬ 
ed purpose to kill beyond a reasonable doubt,28 and 
at most it is sufficient to prove it to the satisfac¬ 
tion of the jury.29 In particular cases the evidence 
has been held sufficient to sustain a conviction, not¬ 
withstanding evidence or a claim of intoxication,30 
and, more specifically, to prove that accused was 
not so intoxicated, or to sustain a conviction as 
against the contention that accused was so intoxi¬ 
cated, that he did not know what he was doing and 
was not conscious of the act he had committed, 
was incapable of reasoning,82 deliberating and pre- 
meditating,23 entertaining malice,24 or forming a 
criminal intent,25 such as a specific, deliberate, or 
malicious intent to kill.25 Absence of a motive 
which would induce the killing by a sober man does 
not preclude the existence of the intent and delib¬ 
eration necessary to constitute murder in the first 
degree on the part of one who was intoxicated.27 
Caution in applying rule. As the safety of so¬ 
ciety depends to a large extent on the due admin¬ 
istration of the criminal laws, the voluntary intox¬ 
ication of an accused person should be most cau- 


22. Ill.—People V. Ortiz, 150 N.E. 
70S, 320 Ill. 205. 

23. Pa.—Commonwealth v. Schroe- 
der, 152 A. 835, 302 Pa, 1. 

24. Ala.—Gater v. State, 37 So. 692, 
141 Ala. 10. 

N.il.—State V. Cooley, 140 P. 1111, 
19 N.M. 91, 52 L,R.A.,N.S.. 230. 

25. Ala.—Gater v. State, 37 So. 692, 
141 Ala. 10. 

26. N.C.—State v. Kelly, 6 S.E 2d 
533, 216 N.C. 627—State v. Ham¬ 
monds, 3 S.E.2d 439, 216 N.C. 67. 

Zn Delaware 

(1) It has been held essential to a 
conviction, that the jury be satisfied, 
from the evidence, of the capacity of 
accused to form a specific intent to 
commit the crime.—State v. Adams, 
€5 A. 510, 22 Del. 17S. 

(2) However, it has also been held, 
in accordance with the rule set forth 
in the text, that it is the incapacity 
of accused to form a specific intent 
or deliberate design to kill which 
must be proved to the jury’s satis¬ 
faction.—State V. Kupis, 179 A. 640, 
7 W.W.Harr., Del., 27. 

27. Ohio.—State v. Vargo, 156 N.E. 
600, 116 Ohio St. 495—Long v. 
State, 141 N.E. 691, 109 Ohio St. 77. 

Pa.—Commonwealth v. Walker, 129 
A. 453, 283 Pa. 468. 

28. N.C.—State v. Alston, 197 S.E. 
719, 214 N.C. 93—State v. Shelton, 
79 S.E. 883, 164 N.C. 513. 

29. N.C.—State v. Shelton, supra* 

30 C.J. p 305 note 67 [a]. 


30. Cal.—People v. Sandoval, 254 
P. 893, 200 Cal. 730—People v. 
Soules, 106 P.2d 639, 41 Cal.App.2d 
298. 

Ill.—People V. Brown, 158 N.E. 403, 
326 Ill. 640. 

Ky.—Smiddy v. Commonwealth, 152 
S.W.2d 949, 287 Ky. 276—Tiernay 
V. Commonwealth, 43 S.W.2d 661, 
241 Ky. 201—Pleenor v. Common¬ 
wealth, 298 S.W. 376, 221 Ky. 175. 
Pa.—Commonwealth v. Prescott, 131 
A. 184, 284 Pa. 255. 

Tex.—Lewis v. State. 76 S.W.2d 135, 
127 Tex.Cr. 296. 

30 C.J. p 305 note 72. 

Delirium tremens 

Evidence that accused suffered 
from delirium tremens does not re¬ 
quire his acquittal where it does not 
appear that he was deprived of rea¬ 
son, or did not know right from 
wrong, or was ignorant as to the 
consequences of the means he em¬ 
ployed and the result thereof.—Horn 
V. Commonwealth, 167 S.W.2d 58 292 
Ky. 587. 

Intoxication after homicide 

Proof that accused was intoxicat¬ 
ed after the homicide does not affect 
his responsibility where it appears 
that his intoxication was the result 
of his consumption of liquor after 
the homicide.—People v. Flores, 58 P. 
2d 1311, 15 Cal.App.2d 58. 

31. Cal.—People v. Boulton, 54 P.2d 
722, 5 Cal.2d 342. 

Ky.—Richardson v. Commonwealth, 
144 S.W.2d 492, 284 Ky. 319—Tier- 
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nay v. Commonwealth, 43 S.W.2d 
661, 241 Ky. 201—Graham v. Com¬ 
monwealth, 252 S.W. 1012, 200 Ky. 
161. 

Mo.—State v. Brockington, 36 S.W.2d 
911. 

N.J.—State V. Di Dolce, 160 A. 516, 
109 N.J.Law 233. 

N.Y.—People V. Hicks, 38 N.E.2d 
482, 287 N.Y. 165. 

N.C.—State v. Alston, 3 S.E.2d 13, 
215 N.C. 713. 

32. Ill.—People V. Ander.son, 169 N. 
E. 243, 337 Ill. 310. 

33. Cal.—People v. Price, 277 P. 316, 
207 Cal. 316. 

Pa.—Commonwealth v. Kline, 19 A.2d 
59, 341 Pa. 238. 

34. Ala.—Washington v. State, 186 
So. 159, 237 Ala. 239. 

Ky.—Tiernay v. Commonwealth, 43 
S.W.2d 661, 241 Ky. 201. 

35. Cal.—People v. Rogan, 36 P.2(l 
631, 1 Cal.2d 615. 95 A.L.R. 560. 

Ill-—People V. Chnston.son, 168 N.E. 
292, 336 Ill. 251. 

Iowa.—State v. Pleinz, 275 N W. 10, 
223 Iowa 1241, 114 A.L.R. 959. 

N.Y.—People v. Lunse, 16 N.E.2d 
345, 278 N.Y. 303. 

36. U.S.—My res v. U. S., Tex., 256 
P. 779, 168 C.C.A. 125. 

Cal.—People v. Morales, 79 P.2d 771, 
26 Cal.App.2d 442. 

N.J.—State V. Di Dolce, 160 A. 516, 
109 N.J.Law 233. 

37. N.Y.—People v. Pish, 26 N.E. 
319, 125 N.Y. 136, 8 N.Y.Cr. 129. 



EOMICIDE 


41 C.J.S. 

tiously considered before arriving at a conclusion 
that it has in any way altered the character or grade 
of the homicide.3^ 

§ 325. Passion or Provocation 

In determining the presence or absence of passion 
or provocation, ail the circumstances should be con¬ 
sidered. The authorities are not uniform on the ques¬ 
tion of whether such a defense must be established to the 
satisfaction of the jury, or by a preponderance of the 
evidence, or by evidence which merely raises a reason¬ 
able doubt. 

It has been held that the existence of passion or 
provocation relied on to reduce the degree or grade 
of homicide must be established to the satisfaction 
of the jury.39 According to some authorities the 
passion or provocation need not be established by 
a preponderance or by the greater weight of the 
evidence;^® but it has also been held that a conten¬ 
tion that accused was in such a state of anger as 
to be incapable of reflection or deliberation required 
for murder in the first degree must be established 
by a preponderance of the evidence.-*! There is 
authority both for^s and against^S the view that ev¬ 
idence which raises a reasonable doubt as to the 
existence of passion or provocation is sufficient. 
In any event such passion or provocation need not 
be established beyond a reasonable doubt.^^ 

In determining whether or not the mind of ac¬ 
cused was in such condition as to render it incapa¬ 
ble of cool reflection, the triers of the fact may 


§ 326 

take into consideration all the facts and circum¬ 
stances in evidence,^ ^ and where passion or provo¬ 
cation appears from the evidence offered by the 
prosecution, accused is not required to establish the 
existence thereof by evidence introduced by him, but 
may claim the benefit of a consideration of all the 
evidence.^® The jury may consider, not only what 
occurred on the day of the homicide, but also what 
preceded that day;47 they may consider accused’s 
conduct before and after the killing, as well as at 
the time of the killing.^s The sufficiency of the 
evidence in particular cases to show the presence 
or absence of provocation or passion has frequently 
been adjudicated.-*® 

§ 326. Excuse and Justification 

In many, but not all, jurisdictions the accused is en¬ 
titled to an acquittal where the evidence shows such 
circumstances of excuse or Justification as to create in 
the minds of the jury a reasonable doubt of his guilt. 

The question as to the degree of proof required 
to establish the defense of excuse or jusdfication 
has given rise to some conflict in the decisions of 
the various jurisdictions. While it has been held 
that the jury must believe beyond a reasonable 
doubt that a killing is justifiable or excusable,®® the 
general rule is to the contrary,and, in cases 
where self-defense, for example, is pleaded, it need 
not be shown beyond a reasonable doubt but it 
is held in some jurisdictions that accused must show 


38 . Del—State v. Kupis, 179 A. 640, 

7 W.W.Harr. 27. 

N.Y.—People v. Leonard!, 38 N.E. 372, 
143 N.Y. 360. 

39. N.C.—State v. Benson, 111 S.E. 
869. 183 N.C. 795. 

30 C.J. p 305 note 75 [a]. 

40. Colo.—Hill V. People, 1 Colo. 436. 
N.C.—State v. Benson, 111 S.E. 869, 

183 N.C. 795. 

41. Ohio.—State v. Vargo, 156 N.E. 
600, 116 Ohio St. 495. 

42. Colo.—Hill V. People, 1 Colo. 436. 
30 C.J. p 306 note 77. 

43. Cal.—People v. Milgate, 5 Cal. 
127. 

Evidence raising reasonable doubt 
but not preponderating 
It has been held that, if the jury 
find that accused made a felonious 
assault, inflicting a mortal wound 
from which death results instantly, 
evidence that the killing was done in 
the heat of passion, which does not 
preponderate over the evidence 
against it, although sufficient to raise 
a reasonable doubt, is insufficient to 
mitigate the offense.—People v. Mil- 
gate, supra. 

Nev.—State v. Pierce, 8 Nev. 
291. 

30 C.J. p 305 note 75 [a]. 


45. Tex—Arkhammer v. State, 296 
SW. 301, 107 Tex.Cr. 191. 

30 C.J. p 305 note 75 [e]. 

46. Nev.—State v. McCluer, 5 Nev. 
132. 

30 C.J. p 306 note 77. 

47. Tex.—Mason v. State, 211 S.W. 
593, 85 Tex.Cr. 254. 

48. Tex.—Claxton v. State, 288 S. 
W. 444, 105 Tex.Cr. 308. 

49 . Evidence held sufficient 

(1) To show passion or provocation 
generally.—McHargue v. Common¬ 
wealth, 21 S.W.2d 115, 231 Ky. 82— 
30 C.J. p 305 note 75 [b]. 

(2) To sustain conviction notwith¬ 
standing evidence or a claim of pas¬ 
sion or provocation. 

Ill.—people V. Washington, 154 N.E. 
435, 323 Ill. 617. 

Tex.—Holcomb v. Slate, 281 S.W. 202, 
103 TexCr. 352. 

30 CJ. P 305 note 75 [d], [f], [g] 
( 1 ). 

(3) To sustain conviction as 
against defense that killing occurred 
in chance mSl§e on sudden impulse. 
State V. Hall, 13 P.2d 624, 54 Nev. 
213. 

(4) To show that killing was the 
result of an impulse growing out of 
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violent anger and resentment and 
was not the result of an irresistible 
impulse from a diseased mind.— 
Wilson V. State, 159 S.W.2d 726, 203 
Ark. 920. 

Evidence insufficient to show provo¬ 
cation or passion 

Tex.—Peart v. State, 265 S.W. 389, 
98 Tex.Cr. 194. 

30 C.J. p 305 note 75 [c]. 
Uncontradicted confession 

When accused's confession at the 
trial is not contradicted by other 
evidence, even circumstantial, it 
should be considered as the truth in 
its entirety, including explanatory 
circumstances such as provocation.— 
U. S. V. Alano, 32 Philippine 381. 

50. Puerto Rico.—U. S. v. Dickson, 
4 Puerto Rico Fed. 116. 

51. Ill.—People V. Meyer, 163 N.E. 
453, 331 Ill. 608. 

N.C.—State v. Benson, 111 S.E. 869, 
183 N.C. 795. 

30 C.J. p 306 note 82. 

52. Ky.—Little v. Commonwealth, 
276 S.W. 158, 210 Ky. 494. 

—State V. De Graffenreid, 22 S.E. 
2d 217, 222 N.C. 113—State v. Ben¬ 
son, 111 S.E. 869, 183 N.C. 795. 

30 C.J. P 306 note 83. 
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that the killing was justifiable or excusable by a 
preponderance of the evidence,or to the satisfac¬ 
tion of the jury,^^ unless, as will be seen later in 
this section, the circumstances of excuse or justifi¬ 
cation appear from the evidence offered on behalf 
of the prosecution. In other jurisdictions, however, 
it is held that, where the evidence produced by ac¬ 


cused or by the prosecution shows such circumstanc¬ 
es of mitigation, excuse, or justification as to cre¬ 
ate in the minds of the jury a reasonable doubt of 
his guilt, he is entitled to an acquittal,®^ notwith¬ 
standing statutory provisions under which the bur¬ 
den of proving excuse or justification devolves on 
accused;^® that accused is not required to establish 


53. Pa.—Commonwealth v. Troup, 
153 A. 337, 302 Pa. 246—Common¬ 
wealth V. Foltz, 5 Pa.Dist. & Co. 
559. 

30 C.J. p 306 note 84. 

Self-defense 

Pa.—Commonwealth v. Teagrer, 196 A. 
827, 329 Pa. 81—Commonwealth v. 
Troup, 153 A. 337, 302 Pa. 246— 
Commonwealth v. Nelson, 144 A. 
542, 294 Pa. 544—Commonwealth v. 
Baker, 131 A. 655, 285 Pa. 77— 
Commonwealth v. Valotta, 123 A. 
681, 279 Pa. 84—Commonwealth v. 
Weinberg, 120 A. 406, 276 Pa. 255 
—Commonwealth v. Grimm, 5 I*a. 
Dist. & Co. 287. 

S.C.—State V. Osborne. 25 S.E.2d 561. 
W.Va.—State v. Hardin, 112 S.E. 401, 
91 W.Va. 149. 

30 C.J. p 306 note 84 [a]. 

54. Del.—State v. Stevenson, 138 A. 
750, 8 W.W.Harr. 105—State v. 
Lee. 171 A. 195. 6 W.W.Harr. 11. 

W.Va.—State v. Banks, 129 S.E. 715, 
99 W.Va. 711. 

30 C.J. p 306 note 85. 

XtL Kentucky 

(1) Where accused is shown to 
have committed or admits having 
committed a homicide and ende-avors 
to justify it on ground of self-de¬ 
fense, it is incumbent on him to sat¬ 
isfy the jury that the homicide was 
excusable, and it must be convincing¬ 
ly established that the killing was in 
self-defense.—Marcum v. Common¬ 
wealth, 160 S.W.2d 660. 290 Ky. 337 
—Satterfield v. Commonwealth, 157 S. 
W.2d 89, 288 Ky. 758—Dixon v. Com¬ 
monwealth, 155 S.W,2d 455, 288 Ky. 
57—Newsome v. Commonwealth, 153 
S.W.2d 949, 287 Ky. 447—Turner v. 
Commonwealth, 153 S.W.2d 927, 287 
Ky. 499—Jackson v. Commonwealth, 
147 S.W.2d 715, 285 Ky. 313—Terrill 
v. Commonwealth, 125 S.W.2d 1015, 
277 Ky. 155—Huff v. Commonwealth, 
122 S.W.2d 143, 275 Ky. 578—Wire- 
man v. Commonwealth, 104 S W 2d 
1083, 268 Ky. 339. 

(2) Formerly it was held that 
where the evidence showed such cir¬ 
cumstances of mitigation, excuse, or 
justification as to create in the minds 
of the jury a reasonable doubt of 
accused’s guilt, he was entitled to 
an acquittal.—Roberts v. Common¬ 
wealth, 9 Ky.Op. 198—Moore v. Com¬ 
monwealth, 7 Op. 218. 

Xn ISTorth Carolina 

(1) The rule is laid down that 
when killing with a deadly weapon is 


proved or admitted by the prisoner, 
the burden of showing circumstanc¬ 
es of excuse or justification, such as 
self-defense, accident, or misadven¬ 
ture, is on the prisoner, who must 
prove them not by a preponderance 
of the testimony or beyond a rea¬ 
sonable doubt, but to the satisfaction 
of the jury.—State v. De Graffenreid, 
22 S.E.2d 217. 222 N.C. 113—State v. 
Beachum, 17 S.E.2d 674, 220 N.C. 531 
—State V. Sheek, 15 S.E.2d 282, 219 
N.C. 811—State v. Bright, 2 S.E 2d 
541, 215 N.C. 537—State v. Terrell, 
193 S.E. 161, 212 N.C. 145—State v. 
Keaton, 175 S.E. 296, 206 N.C. 682 
—State V. Gregory, 166 S.E. 387, 
203 N.C. 528—State v. Bost, 133 S. 
E. 176, 192 N.C. 1—State v. Johnson, 
113 S.E. 617. 184 N.C. 637—State v. 
Pasour, 111 S.E. 779, 183 N.C. 793— 
State V. Brinkley, 110 S.E. 783, 183 
N.C. 720—State v. Bailey, 102 S.E. 
406, 179 N.C. 724—State v. Evans, 98 
S.E. 788, 177 N.C. 564—State v. John¬ 
son, 97 S.E. 14, 176 N.C. 722—30 C. 
J. p 306 note 85 [b]. 

(2) Where accused, charged with 
murder, pleaded not guilty, admis¬ 
sion of his counsel that he was will¬ 
ing for record to show that deceased 
died as a result of gunshot wound in¬ 
flicted by accused was not sufficient 
to require accused to assume burden 
of satisfying jury that he was justi- 
fled on ground of self-defense.— 
State V. Baker, 23 S.E.2d 340. 222 N 
C. 428. 

55. Ill.—People V. Meyer, 163 N.E. 
453, 331 Ill. 608. 

Mo.—State v. Johnson, 6 S.W.2d 898. 
Okl.—Thompson v. State. 1 P.2d 811, 
51 Okl.Cr. 335. 

30 C.J. p 307 note 87. 

Self-defense 

U.S.—De Groot v. U. S., C.C.A.Alaska, 
78 P.2d 244—Prank v. U. S., C.C.A. 
Alaska, 42 P.2d 623. 

Ala.—Ex parte Williams, 104 So. 282, 
213 Ala. 121, granting certiorari 
Williams v. State, 104 So. 280, 
20 Ala.App. 604—Perry v. State, 

100 So. 842, 211 Ala. 458—McGee v.' 
State, 144 So. 112, 25 Ala.App. 232 
—Lee v. State, 132 So. 61, 24 Ala. 
App. 168—Barbaree v. State, 130 
So. 903, 24 Ala.App. 127—Jones v 
State, 121 So. 1, 23 Ala.App. 77— 
McBride v. State, 109 So. 566, 21 
Ala. App. 508—Hackney v. State, 

101 So. 85, 20 Ala.App. 65—Baker 
V. State, 98 So. 213, 19 Ala.App. 
432, certiorari denied Ex parte 
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State ex rel. Attorney General, 98 
So. 215, 210 Ala. 374. 

Ill.—People V. Duncan, 145 N.E. 810, 
315 Ill. 106—People v. Durand, 139 
N.E. 78, 307 Ill. 611. 

La.—State v. Scarborough, 91 So. 204 
152 La. 669. 

Mmn.—State v. Quinn, 243 N.W. 70, 
186 Minn. 242. 

Miss.—Hathorn v. State, 102 So. 771, 
138 Miss. 11. 

Mo.—State v. Davis, 116 S.W.2d 110, 
342 Mo. 594. 

Contra Slate v. Roberts, 242 S.W. 
669, 294 Mo. 284, overruled State v. 
Malone, 39‘s.W.2d 786, 327 Mo. 121?! 
30 C.J. p 307 note 87 [a]. 

State must prove beyond reasonable 
doubt 

(1) That the killing was not jus¬ 
tifiable.—State v. Disotell, 158 So. 
825, 181 La. 149. 

(2) That the killing was done fe¬ 
loniously, and therefore not in self- 
defense. 

La.—State v. Thornhill, 178 So. 343, 
188 La. 762—State v. Richardson, 
144 So. 587, 175 La. 823—State v. 
Conda, 101 So. 19, 156 La. 679— 
State V. Linden, 97 So. 299, 154 La. 
65—State v. Vial, 96 So. 796, 153 
La. 883—State v. Scarborough, 94 
So. 204, 152 La. 669. 

Mich.—People v. Asbury, 241 N.W. 

144, 257 Mich. 297. 

In Virginia 

(1) The text rule has boon fol¬ 
lowed.—Lamb v. Commonwealth, 126 
S.E. 3, 141 Va. 481—Covington v. 
Commonwealth, 116 S.E. 462 136 Va. 
665. 

(2) But it has also been said that 
the burden is on accused to demon¬ 
strate by a preponderance of the 
evidence that the killing was justifi¬ 
able or excusable.—Nelson v. Com¬ 
monwealth, 191 S.E. 620, 168 Va. 742. 

56. Mont.—State v. Halk, 141 P. 149, 
49 Mont. 173. 

30 C.J. p 3(J7 note 88. 

In California 

(1) It has been held that Pen.Code 
§ 1105, casting on accused the bur¬ 
den of proving circumstances to jus¬ 
tify or excuse a homicide, does not 
require him to prove such circum¬ 
stances by a preponderance of the 
evidence, but only by evidence suffi¬ 
cient to create a reasonable doubt. 
—People v. Wells, 76 P.2d 493, 10 
Cal.2d 610—People v. Roe, 209 P. 
560, 189 Cal, 548—People v. Carson, 
110 P.2d 98, 43 Cal.App.2d 40—Peo- 
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the defense to the satisfaction of the jury;^? and 
that fault of accused depriving him of his right to 
self-defense must be shown by the prosecution be¬ 
yond a reasonable doubt.^S While a reasonable 
doubt may arise out of a part of the evidence, yet 
it is necessary, in order to entitle accused to an ac¬ 
quittal, that it should exist in the face of all the 
evidence.^9 Even where other grounds of excuse 
or justification are required to be established by a 
preponderance of the evidence, it is held that the 
defense of accidental killing is a denial of the crim¬ 
inal intent and accused is not required to sustain 
such defense by a preponderance of the testimony.®® 

As a general rule any fact or facts which become 
material on the issue of justification or excuse may 
be established by circumstantial as well as by direct 
evidence.®^ In determining whether or not there 
was justification or excuse, the jury may®2 and 
should®^ consider all the evidence; and it may draw 
reasonable inferences from the facts in evidence.®^ 
Uncontradicted or undisputed testimony should be 
given proper weight,®® and the circumstances relied 
on by accused to justify his act should be judged as 
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they appeared to him at the time of the act.®® It 
has been held that, on the trial of an indictment for 
manslaughter, the record of a conviction of ac¬ 
cused for the assault which caused the death is 
conclusive evidence that the assault was unjustifia- 
ble.®7 

Particular circumstances considered. While a 
person is not deprived of his right of self-defense 
because he is carrying a weapon unlawfully, as dis¬ 
cussed supra § 119, the jury may consider such 
fact in determining whether the defense is estab¬ 
lished by the evidence.®® The relation of deceased 
and accused to each other®® and the surrender of 
accused'^® may be considered by the jury in con¬ 
nection with all the other circumstances in de¬ 
termining the guilt of accused, under a plea of 
self-defense. Statements by accused to witnesses 
as to what took place at the time of the fatal dif¬ 
ficulty are not conclusive in his favor.*^^ On the 
other hand, when offered by the prosecution, they 
should be given a fair construction.'^^ Evidence 
that accused fired additional shots into the body of 
decedent after the fatal shot may be considered by 
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pie V. Goldstein, 99 P.2d 1069, 37 Cal. 
App.2d 577—30 C.J. p 307 note 88. 

(2) But it has also been held that, 
where commission of homicide by ac¬ 
cused IS proved, and evidence of pros¬ 
ecution does not tend to prove that 
homicide was excusable or justifiable, 
accused must prove by preponderance 
of evidence that crime was excusable 
or justified.—People v. McLachlan, 87 
P.2d 825, 13 Cal.2d 45—People v. 
Knapp, 11 P. 793, 71 Cal. 1—People v. 
Cardoza, App., 134 P.2d 877. 

57. Ala.—Ex parte Williams, 104 So. 
282, 213 Ala. 121, granting certio¬ 
rari Williams v. State, 104 So. 280, 
20 Ala.App. 604—Perry v. State, 

100 So. 842, 211 Ala. 458. 

Mich.—People v. Asbury, 241 N.W. 

144, 257 Mich. 297. 

Miss.—Hathorn v. State, 102 So. 771, 
138 Miss. 11. 

Va.—Covington v. Commonwealth, 
116 S.E. 462, 136 Va. 665. 

30 C.J. p 307 note 89. 

58. Ala.—McBride v. State, 109 So. 

566, 21 Ala.App. 508—Lakey v. 

State, 101 So. 537, 20 Ala.App. 78, 
certiorari denied Ex parte Lakey, 

101 So. 541, 211 Ala. 615. 

30 C.J. p 307 note 90. 

59. Ala.—Roden v. State, 69 So. 366, 
13 Ala.App. 105. 

60. W.Va.—State v. Cross, 24 S.E. 
996, 42 W.Va. 253. 

61. Particular facts which may be 
shown by circumstantial evidence. 

(1) Character of deceased's weap¬ 
on.—Pearce v. State, 112 So. 83, 93 
.Fla. 504. 


(2) That deceased was, or was not, 
armed at time of homicide —Cranfill 
V. State, 87 S.W.2d 740, 129 Tex.Cr. 
338—Hillen v. State, 1 S.W.2d 883, 
108 Tex.Cr. 516—^Honea v. State, 280 
S.W. 819, 103 Tex.Cr. 242. 

(3) That killing was not in self-de¬ 
fense.—State V. Burzette, 222 N.W. 
394, 208 Iowa 818. 

Belief of accused 

On the issue of self-defense it has 
been held that the bona fide belief of 
accused that he was in danger of 
death or great bodily harm and that 
his only means of escape from such 
danger was in using force must be 
shown by personal and specific tes- j 
timony from accused himself, and 
that facts and circumstances outside 
of his personal testimony are wholly 
insufficient as the basis of an in¬ 
ference of such belief.—State v. 
Champion. 142 N.E. 141, 109 Ohio St. 
281. 

62. Ala.—^Walker v. State, 126 So. 
848, 220 Ala. 544. 

63. Cal.—People v. Lopez, 253 P. 169, 
81 Cal.App. 199. 

N-.C.—State v. Bright, 2 S.E.2d 541, 
215 N.C. 537. 

G4. Inference of great violence 
Numerous and serious injuries in¬ 
flicted on attacker raised strong in¬ 
ference of great violence.—State v. 
Rounds, 160 A. 249, 104 Vt. 442. 

65. Undisputed fact that deceased 
was shot in hack overcame prepon¬ 
derance of testimony that accused 
shot in self-defense.—^Noble v. Com- 
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monwealth, 279 S.W. 1073, 212 Ky. 

668 . 

66- Fla.—Carroll v. State, 191 So. 
769, 140 Fla. 433. 

67. Mass.—Commonwealth v. Evans, 
101 Mass. 25. 

68. Ark.—Biddle v. State, 199 S.W. 
913, 131 Ark. 537. 

69. In estimating the words and 
conduct of deceased and accused, 
their relation to each other must be 
considered on issue of self-defense.— 
Roberts v. State, 260 S.W. 875, 97 
Tex.Cr. 288. 

The contrast in size between ac¬ 
cused and deceased may be consid¬ 
ered by the jury.—State v. Primrose, 
77 A. 717, 25 Del. 164. 

TO. Iowa.—State v. McCaskill, 142 
N.W. 445, 160 Iowa 554. 

71. Iowa.—State v. Dillingham, 121 
N.W. 1074, 143 Iowa 282. 

Va.—Howell v. Co-mmonwealth, 26 
Gratt. 995, 67 Va. 995. 

72. N.C.—State v. McKinsey, 80 N. 
C. 458. 

Question of self-defense not fore¬ 
closed 

State’s introduction of what pur¬ 
ported to be a voluntary statement 
by accused to effect that difficulty 
was one of mutual combat did not 
foreclose question of self-defense, 
where other evidence was such as to 
warrant conclusion that deceased was 
aggressor, and that killing was not 
result of mutual combat, but alto¬ 
gether in self-defense.—Talamantes 
V. State, 275 S.W. 1052, 101 Tex.Cr. 
407. 
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the jury as tending to show that he was not acting 
in defense of his life.” Evidence of the mental 
condition of decedent may be considered in connec¬ 
tion with all the other facts and circumstances m 
SO far as it may throw light on the attitude of de- 
ceased at the time he received the fatal shot; but 
not for any other purpose."'* 

Evidence adduced by accused. The rule has been 
laid down that, in determining the weight the jury 
shall give to accused’s testimony on the issue ot 
self-defense, they should consider, along with the 
other circumstances having any bearing in the mat 
ter, the fact that he is accused, and the fact, if they 
so find, that his testimony is in conflict with other 
evidence in the case.” Accused’s testimony alone,' 
or in connection with other evidence,'^'^ or his state¬ 
ment given at the trial,” has been held sufficient 
to raise the issue of self-defense. When the sole 
evidence in the cause is the uncontradicted testi¬ 
mony of accused and the facts testified to by him 
are likelv, and show that he acted in lawful self- 
defense.'he should be held exempt from criminal 
liability."® The testimony of accused and his \vit- 
nesses is not conclusive.®® Although the state’s 
testimony is not accepted, the jury need not believe 
all the statement of accused,®^ but may reject his 
statement showing that he acted in self-defense 
while accepting his testimony that he killed dece¬ 


dent ®® The testimony of accused and his wife as 
to self-defense, however, should not be capricious¬ 
ly disregarded merely because of their interest in 
the result.^3 

Evidence adduced by prosecution. Facts or cir¬ 
cumstances in mitigation or justification may be 
established by the evidence on the part of the state 
as well as by evidence introduced by the prison¬ 
er.®* When matters of excuse or justification ap¬ 
pear from the evidence introduced by the prosecu¬ 
tion, the case is excepted from the rule of some 
jurisdictions requiring accused to establish such 
matters by a preponderance of the evidence.®® 
Thus, if on the state’s evidence alone self-defense 
is established by a preponderance of the evidence, 
accused is entitled to an acquittal, although he in¬ 
troduces no evidence on his part.®® A statute plac¬ 
ing the burden of proof of circumstances of miti¬ 
gation, excuse, or justification on accused, unless 
they are shown by the state’s evidence, does not 
place on the prosecution by the latter part of the 
provision a higher requirement than proof of guilt 
beyond a reasonable doubt under all the evidence.®'^ 

Sufficiency of evidence in particular cases. Cases 
are cited in the notes in which the courts have 
passed on the sufficiency of the particular evidence 
adduced to show circumstances of excuse or jus¬ 
tification,®® such as a killing in exercise of official 


73. KC.—State v. Oox, 69 S.B. 419, 
153 N.C. 638. 

74. Iowa.—State v, Towne, 160 N.W. 
10, ISO Iowa 339. 

75. Ala.—Miller v. State, 19 So. 37, 
107 Ala. 40. 

30 C.J. p 30S note 4. 

76. N.C.—State v. Williams, 53 S.E. 
S23. 141 N.C. 827. 

30 C.J. p 308 note 5. 

77 . Ky.—Massie v. Commonwealth, 
24 S.W. 611, 15 Ky.L. 562. 

30 C.J. P 308 note 6. 

78. Ga—Underwood v. State, 13 S. 
E. 856, 88 Ga. 47, following Hay¬ 
den V. State, 69 Ga. 731, and dis¬ 
tinguishing Darby v. State, 3 S.E. 
663, 79 Ga. 63. 

79. Philippine—U. S. v. Dinola, 37 
Philippine 797. 

30 C.J. p 308 note 8. 

8D. Cal.—People v. Giovanni, 113 P. 
2d 912, 45 Cal.App.2d 229—People 
V. Head, 288 P. 106, 105 Cal.App. 
331. 

Ky.—Spencer v. Commonwealth, 25 
S.W.2d 723, 233 Ky. 319. 

30 C.J. p 308 note 9. 

Acensed only witness to homicide 
(1) Where accused is the only per¬ 
son to testify as to the actual facts 
of the homicide, with which he is 
charged, jury are not compelled to 


accept such statement, but may con¬ 
sider the surrounding circumstanc¬ 
es, and also the probability of ac¬ 
cused's statement.—People v. Uher, 
31 N.E.2d 936, 375 Ill. 499. 

(2) Where accused claiming self- 
defense was only witness to homi¬ 
cide, jury IS not confined to his evi¬ 
dence as to manner in which hom¬ 
icide occurred, but may consider all 
facts and circumstances bearing 
thereon.—Grady v. State, 110 So. 225, 
144 Miss. 778. 

(3) In prosecution for murder, con¬ 
viction was not barred because ac¬ 
cused was the only eye-witness and 
his testimony tended to show cir¬ 
cumstances of justification or excuse 
where accused's testimony was con¬ 
tradicted by physical facts and tes¬ 
timony of other witnesses, and much 
of accused's testimony could be found 
unreasonable by jury.—^Webster v. 
State, Miss., 12 So.2d 533—McGehee 
V. State, 104 So. 150, 138 Miss. 822. 

81. Ga.—Troup v. State, 70 S.E. 101, 
8 GaApp. 761—^Veal v. State, 67 S. 
E. 1054, 7 Ga.App. 729. 

82. Ga.—Long v. State, 22 S.E.2d 
325, 68 Ga.App. 166. 

Pa.—Commonwealth v. Insano, 110 
A. 248, 268 Pa. 1. 

83. Ala.—McDowell v. State, 191 So. 
894, 238 Ala. 482. 


84. W.Va.—State v. Hardin, 112 S.E. 
401, 91 W.Va. 149. 

30 C.J. p 308 note 12. 

85. N.C.—State v. Quick, 64 S.E. 168, 
150 N.C. 820. 

30 C.J. p 308 note 13. 

86. W.Va.—State v. Johnson, 39 S. 
E. 665, 49 W.Va. 684. 

30 C.J. p 308 note 14. 

87. Cal.—People v. Byler, 169 P. 431, 
35 Cal.App. 208. 

88. Evidence held sufficient to au¬ 
thorize finding that accused killed 
deceased without justification or ex¬ 
cuse. 

Ga.—Ethridge v. State, 136 S.E. 72, 
163 Ga. 186. 

Ky.—Landrum v. Commonwealth, 99 
S.W.2d 787, 266 Ky. 655—Hunt v. 
Commonwealth, 42 S.W.2d 315, 240 
Ky. 293—Mims v. Commonwealth, 
32 S.W.2d 986, 236 Ky. 186. 
Mo.-^State v. Yates, 256 S.W. 809, 
301 Mo. 255. 

Or.—State v. Weston, 64 P.2d 536, 155 
Or. 556, 108 A.L.R. 1402. 

Evidence held insufficient 

(1) To show excuse or justifica¬ 
tion. 

Cal.—People v. Wells, 76 P.2d 493, 10 
Cal.2d 610—People v. Connors, 12 
P.2d 43, 124 Cal.App. 216. 

Ga.—Turner v. State, 9 S.E.2d 270, 
190 Ga. 316. 
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authority or duty,83 in the prevention of the com- 1 mission of a criminal offense,30 in self-defense,3l 


Idaho— State v. Boyatt, 87 P.2d 992, 

59 Idaho 771. 

jjTy _stamp V. Commonwealth, 25d 

S.W. 242, 200 Ky. 133. 

(2) To demand a finding of justifi¬ 
able homicide.— Craig v. State. 189 S. 

E. 727, 55 Ga.App. 207. 

S9. Evidence held sufficient 

(1) To sustain conviction, notwith¬ 
standing the defense of exercise of 
official authority or duty. 

Ga.—Luff man v. State, 143 S.B. 371, 

166 Ga. 296. 

T?;y__Akers V. Commonwealth, 112 S. 

W 2d 411, 271 Ky. 434—Hall v. 
Commonwealth. 49 S.W.2d 321. 243 
507—Hinton v. Commonwealth. 

24 S.W.2d 946, 233 Ky. 9. 

—State V. Simmons, 135 S.E. 866 
192 N.C. 692. 

Pa.— Commonwealth v. Micuso, 117 
A. 211, 273 Pa. 474. 

Tenn.—Scarbrough v. State, 76 S.W. 

2d 106, 168 Tenn. 106. 

30 C.J. P 308 note 17 [b]. 

(2) To show exercise of official au¬ 
thority or duty. 

US—Stinnett v. Commonwealth of 
Virginia. C.C.A.Va.. 55 F.2d 644. 

Ky._Mays v. Commonwealth, 99 S. 

W.2d 801, 266 Ky. 691. 

30 C.J. P 308 note 17 [a]. 

(3) To show use of excessive 
force.—People v. Peirce, 116 P.2d 797 
46 CalApp.2d 731. 

(4) To show that accused was not 
engaged in the discharge of his du¬ 
ties when he fired the shot.—People 
V. Klein, 137 N.E. 145, 305 Ill. 141 

Evidence held insufficient 

(1) To sustain conviction as 
against defense of exercise of offi¬ 
cial authority or duty. —Mays v. 
Commonwealth. 99 S.W.2d 801, 266 
Ky. 691. 

(2) To sustain defense that ac¬ 
cused was attempting to make ar¬ 
rest as private person for felony.— 
Burnell v. State, 139 So. 435, 24 Ala. 
App. 588. 

SO. Evidence held sufficient 

Tex.—Dewberry v. State, Cr., 74 S. 
W. 307. 

30 C.J. p 308 note 18 [a]. 

Evidence held insufficient 
Ga.—Bone v. State, 12 S.E. 205, 86 
Ga. 108. 

91. Tex.—Lake v. State, 184 S.W. 

213, 79 Tex.Cr. 234. 

30 C.J. P 308 note 19. 

Evidence held sufficient 

(1) To sustain conviction, notwith¬ 
standing evidence of self-defense. 
Ariz.—Viliborghi v. State, 43 P.2d 
210, 45 Ariz. 275. 

Ark.—Broughton v. State, 133 S.W. 
2d 3, 199 Ark. 1187 —Luster v. 
State, 126 S.W.2d 276, 197 Ark. 
1175 —Cook V. State, 121 S.W.2d 
S7, 196 Ark. 1133—Dacus v. State, 


118 SW.2d 259, 196 Ark. 437—Med- 
lock V. State, 101 S.W.2d 787, 193 
Ark. 1179—Rhine v. State, 42 S.W 
2d 8, 184 Ark. 220 —Bigstaff v. 

State! 30 S.W.2d 213, 182 Ark. 174 
—Freeman v. State, 298 S.W. 333, 

174 Ark. 1035—Hornsby v. State. 

260 S.W. 41, 163 Ark. 396 —Willis 
V. State, 254 SW. 439, 160 Ark. 69 
—Maddox v. State, 243 S.W. 853, 

155 Ark. 19. 

Cal,—People v. Mitchell, 93 P.2d 121, 

14 Cal.2d 237—People v. Aguirre, 79 
P.2d 93, 11 Cal.2d 248 —People v. 
McNeill, 67 P.2d 346, 8 Cal.2d 644 
—People V. Ramirez, 36 P.2d 628, 

1 Cal.2d 559—People v. Fleming, 23 
P.2d 28, 218 Cal. 300—People v. 
Averett. 129 P.2d 739, 54 Cal.App.2d 
625—People v. Lee, 111 P.2d 908, 

44 Cal.App. 2d 84—People v. De La 
Roi, 97 P.2d 836. 36 Cal.App.2d 287 
—People V. Blackwood, 96 P.2d 982, 

35 Cal.App.2d 728—People v. In- 
grum, 93 P.2d 1056, 34 Cal.App.2d 
562—People v. Fitch, 81 P.2d 1019, 

28 Cal.App.2d 31—People v. Dal- 
rymple, 54 P.2d 752, 12 Cal.App.2d 
34 —People v. Parker, 40 P.2d 836, 

4 Cal.App.2d 421—People v. Groves, 

35 P.2d 202, 140 Cal.App. 125—Peo¬ 
ple V. Chwistek, 24 P.2d 872, 134 
Cal.App. 32—People v. Hatfield, 

18 P.2d 366, 129 Cal.App. 162—Peo¬ 
ple V. Mesa, 8 P.2d 920, 121 Cal.App. 
345—People v. Miller, 299 P. 742, 
114 Cal.App. 293—People v. Bruno, 
290 P. 610, 107 CaLApp. 365—People 
V. Head, 288 P. 106, 105 Cal.App. 331 
—People V. Hector, 273 P. 843, 96 
CaLApp. 102—People v. Loomis, 261 
P 512, 86 Cal.App. 768—People v. 
Penning, 257 P. 903, 84 Cal.App. 168 
—People V. Salaz, 225 P. 777, 66 
Cal.App. 173—People v. Graham, 
217 P, 823, 62 Cal.App. 758. 

Qolo.—Catalina v. People, 93 P.2d 897, 

104 Colo. 585. 

D.C.—Bostic V. U. S., 94 F.2d 636, 68 
App.D.C. 167, certiorari denied 58 S. 
Ct. 523, 303 U.S. 635, 82 L.Ed. 1095. 
pia.—Turner v. State, 6 So 2d 1, 149 
Fla. 449 —Williams v. State, 3 So.2d 
721, 148 Fla. 87—Danley v. State, 
184' So. 525, 135 Fla. 28—Harris v. 
State, 177 So. 187, 129 Fla. 733— 
Teal V. State, 161 So. 422, 119 Fla. 
394 —Lovins v. State, 141 So. 881, 

105 Fla. 576. 

Ga.—Mimbs v. State, 5 S.E.2d 770, IS!) 
Ga. 189—Roberts v. State, 5 S.E.2d 
340, 189 Ga. 36—Blocker v. State, 
195 S.E. 207, 185 Ga. 322—Dennis v. 
State, 193 S.E. 887, 184 Ga. 838 
Brown v. State, 191 S.E. 108, 184 
Ga. 305—Lee v. State, 177 S.E. 555, 
179 Ga. 766—Jackson v. State, 139 
S.E. 352, 164 Ga. 728—Johnson v. 
State, 137 S.E. 553, 164 Ga. 47— 
Long V. State, 22 S.E.2d 325, 68 Ga. 
App. 166 —Beckworth v. State, 4 S. 
E.2d 707, 60 Ga.App. 688—Harris v. 


State, 189 S.E. 680, 55 Ga.App. 189 
—Monroe v. State, 177 S.E. 836, 50 
Ga.App. 291. 

Ill. —People V. Grady, 44 N.E. 2d 880, 

381 Ill* 224—People v. Blue, 37 N. 
E2d 321, 377 Ill. 639—People v. 
Jersky, 36 N.E.2d 347, 377 Ill. 261 
—People V. Uher, 31 N.E.2d 936, 

375 Ill. 499—People v. Sink, 30 N. 
B.2d 40, 374 Ill. 480 —People v. 
Lee, 14 N.E.2d 498, 368 Ill. 410— 
People V. Kelly, 8 N.B.2d 635, 366 
Ill 326—People v. Marchiando, 193 
N.E. 127. 358 Ill. 286—People v. 
Witte, 183 N.E. 622, 350 Ill. 558 

_People V. Durkin, 161 N.E. 739, 

330 Ill. 394—People v. Hicketts, 155 
NE 39, 324 Ill. 170 —People v. 
Scimeni, 147 N.E. 484, 316 Ill. 591 
—People V. Zachary, 141 N.E. 732, 
310 Ill. 351. 

Ind.—Beard v. State, 36 N.E. 2d 939, 
219 Ind. 87—Johnson v. State, 167 
N.E. 531, 201 Ind. 264 —Taylor v. 
State. 167 N.E. 133, 201 Ind 241. 
Iowa.— State v. Johnson, 274 N.W. 

41, 223 Iowa 962—State v. Clay. 210 
NW. 904, 202 Iowa 722—State v. 
Harbour, 187 N.W. 454, 193 Iowa 
657. 

Ky.—Herd v. Commonwealth, 171 S. 
W.2d 32, 294 Ky. 154 —Trent v. 
Commonwealth, 166 S.W. 2d 1002, 
292 Ky. 735—Dunagan v. Common¬ 
wealth. 165 S.W.2d 533. 291 Ky. 
741—Monson v. Commonwealth, 161 
S.W.2d 55, 290 Ky. 350—Satterfield 
V. Commonwealth, 157 SW.2d 89, 
288 Ky. 758—Dixon v. Common¬ 
wealth. 155 S.W.2d 455, 288 Ky. 57 

_Newsome v. Commonwealth, 153 

S.W.2d 949, 287 Ky. 447 —Turner v. 
Commonwealth, 153 S.W.2d 927, 287 
Ky 499— Williams v. Common¬ 
wealth, 152 S.W.2d 967, 287 Ky. 
253— Johnson v. Commonwealth, 147 
S.W.2d 1048, 285 Ky. 374— Caswell 

V. Commonwealth, 147 S.W.2d 1045, 
285 Ky. 394—Farley v. Common¬ 
wealth, 145 S.W.2d 100, 284 Ky. 

530 _Thomas v. Commonwealth, 145 

S.W.2d 37, 284 Ky. 548— Crum v. 
Commonwealth, 144 S.W.2d 1047, 
284 Ky. 483— Howard v. Common¬ 
wealth. 139 S.W.2d 742, 282 Ky. 
663— Lowder v. Commonwealth, 
136 S.W.2d 1055, 281 Ky. 615— 
Hopkins v. Commonwealth, 130 S. 

W. 2d 764, 279 Ky. 370 —Sizemore 
V. Commonwealth, 130 S.W.2d 31, 
279 Ky. 190 —Rhodes v. Common¬ 
wealth, 128 S.W.2d 948. 278 Ky. 
504—Golden v. Commonwealth, 121 
S.W.2d 21, 275 Ky. 208—Fields v. 
Commonwealth, 120 S.W.2d 1021, 
075 Ky. 136—Canter v. Common¬ 
wealth, ’ 119 S.W.2d 864, 274 Ky. 

508_Young v. Commonwealth, 119 

S.W.2d 647, 274 Ky. 633—Hunt v. 
Commonwealth, 117 S.W.2d 1010, 
273 Ky. 806—Reed v. Common¬ 
wealth. 117 S.W.2d 589, 273 Ky. 
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607—^Nunley v. Commonwealth, 114 l 
S.\V.2d 71, 272 Ky. 253—Davis v. 
Commonwealth, 109 S.W.2d 2, 270 
Ky. 53—Noble v. Commonwealth, 
103 S.W.2d 258, 267 Ky. 809—Clair 
V. Commonwealth, 102 S.W.2d 367, 
267 Ky. 363—Ledford v. Common¬ 
wealth. 102 S.\V.2d 38, 267 Ky. 289 
—Taylor v. Commonwealth, 98 S. 
\V.2d 928, 266 Ky. 325—Watson v. 
Commonwealth, 91 S.W.2d 1018, 263 
Ky. 72—Quinn v. Commonwealth, 
S6 S.W.2d 328, 260 Ky. 690—Dean 

V. Commonwealth, S3 S.'VV.2d 887, 
260 Ky. 97—Steppe v. Common¬ 
wealth, 82 S.W.2d 816, 259 Ky. 585 
—Brown v. Commonwealth, 74 S. 

W. 2d 939, 255 Ky. 486—Blanton v. 
Commonwealth, S3 S.W.2d 952, 245 
Ky. 546—Jarvis v. Commonwealth, 
43 S.W.2d 2, 240 Ky. 716—Grubbs 

V. Commonwealth, 42 S.W.2d 702, 
240 Ky. 473—Puckett v. Common- 
v/ealth, 31 S.W.2d 3S3, 235 Ky. 340 
—Blaylock v. Commonwealth, 30 S. 

W. 2d 3S2, 239 Ky. 793—Washing¬ 
ton V. Commonwealth, 29 S.W.2d 
13, 234 Ky. 734—Neace v. Com¬ 
monwealth, 21 S.W.2d 120, 231 Ky. 

1—Turner v. Commonwealth, 13 
S.W.2d 533, 227 Ky. 520—Couch 
V. Commonwealth, 12 S.W.2d 285. 
227 Ky. 190, followed in Barger 

V. Commonwealth, IS S.W.2d 970, 
230 Ky. 171—Goins v. Common¬ 
wealth. 3 S.W.2d 631, 223 Ky. 211 
—Owens V. Commonwealth, 3 S.W. 
2d 618, 223 Ky. 224—Dee v. Com¬ 
monwealth, 298 S.W. 1083, 221 Ky. 
420—Sizemore v. Commonwealth, 
293 S.W. lOSo, 219 Ky. 505—Col¬ 
ston V. Commonwealth, 287 S.W. 
722, 216 Ky. 216—Cox v. Common¬ 
wealth, 286 S.W. 689, 215 Ky 585 
—Pierce v. Commonwealth, 284 S. 

W. 1035, 215 Ky. 162—Lear v. 

Commonwealth, 282 S.W. 766, 214 
Ky. Ill—Blankenship v. Common¬ 
wealth. 266 S.W. 629, 205 Ky. 744 
—Sizemore v. Commonwealth, 243 
S.W. 919, 195 Ky. 683—Haynes v. 
Commonwealth, 239 S.W. 780, 194 
Ky. 469. 

Me.—State v. Bobb, 25 A.2d 229, pe¬ 
tition dismissed and motion denied 
25 A.2d 339. 

Mich,—People v, Collins, 5 N.W.2d 
556, 303 Mich. 34—People v. Bark¬ 
er, 291 N.W. 239, 293 Mich. 107— 
People V. Dunn, 206 N.W. 668, 233 
Mich. 185. 

Miss.—^Hudson v. State, 188 So. 561, 
185 Miss. 677—Bustin v. State, 185 
So. 259, 184 Miss. 1—Hunter v. 
State, 184 So. 835, 183 Miss. 779— 
McClellan v. State, 184 So. 307. 
183 Miss. 184—Craig v. State, 160 
So. 284, 172 Miss. 286—Grady v. 
State. 110 So. 225, 144 Miss. 778. 

Mo.—State V. Lewis, 137 S.W.2d 465 
—State V. Page, 130 S.W.2d 520 
—State V. Frazier, 98 S.W.2d 707, 

339 Mo. 966—State v. Simmons, 58 
S.W.2d 302, 332 Mo. 247—State v. 


Bowenkamp, 39 S.W.2d 753—State 
V. Cox, 22 S.W.2d 797. 

Mont.—State v. Hollowell, 256 P. 380, 
79 Mont. 343. 

Nev.—Hill V. State, 68 P.2d 569, 58 
Nev. 28—State v. Hall, 13 P.2d 
624, 54 Nev. 213. 

N.M.—State v. Gilbert, 24 P.2d 280, 
37 N.M. 435. 

N.T.—People v. Trapanio, 36 N.T.S. 

2d 5, 264 App.Div. 931. 

N.C.—State v. Meares, 23 S.E.2d 311, 
222 N.C. 436—State v. Bryant, 200 
S.E. 391, 214 N.C. 844—State v. 
Taylor, 196 S.E. 832, 213 N.C. 521. 
Okl.—Vester v. State, 136 P.2d 205— 
Fleetwood v. State, 109 P.2d 240, 71 
Okl.Cr. 147—^Kimbrough v. State, 
89 P.2d 982, 66 Okl.Cr. 66—Hargus 

V. State, 54 P.2d 211, 58 OkLCr. 
301—McCollum v. State, 48 P.2d 
872, 57 Okl.Cr. 381—Jones v. State, 
3 P.2d 250, 52 Okl.Cr. 137. 

S.C.—State V. Smith, 19 S.E.2d 224, 
199 S.C. 279. 

Tenn.—Stewart v. State. 46 S.W.2d 
811, 164 Tenn. 202. 

Tex.—Fisher v. State. Cr., 170 S.W. 
2d 773—^Morante v. State, Cr., 170 
S.W.2d 746—^Williams v. State, Cr., 
168 S.W.2d 261—Gallagher v. State, 
159 S.W.2d 508, 143 Tex.Cr. 545— 
Duran v. State, 158 S.W.2d 787, 143 
Tex.Cr. 326—Foster v. State. 155 
S.W.2d 938, 142 Tex.Cr. 615—Mor¬ 
gan V. State, 139 S.W.2d 795, 139 
Tex.Cr. 245—Garcia v. State, 139 S. 

W. 2d 790, 139 Tex.Cr. 269—Parker 
V. State, 136 S.W.2d 229, 138 Tex. 
Cr. 478—Briley v. State, 135 S.W. 
2d 125, 138 Tex.Cr. 249—Jackson v. 
State, 133 S.W.2d 788, 138 Tex.Cr. 
21—Caesar v. State, 125 S.W.2d 
592, 136 Tex.Cr. 396—Nash v. State, 
120 S.W.2d 92, 135 Tex.Cr. 358— 
Johnson v. State, 112 S.W. 2d 468, 
133 TexCr. 526—Hill v. State, 108 
S.W.2d 912, 133 TexCr. 92—Elli- 

I son V. State, 98 S.W.2d 819, 131 
Tex.Cr. 311—Sessums v. State, 83 
S.W.2d 965, 129 TexCr. 128—Rol¬ 
lins V. State, 69 S.W.2d 93, 125 Tex. 
Cr. 579—Jones v. State, 69 S.W.2d 
65, 125 TexCr. 454—Threadgill v. 
State, 61 S.W.2d 821, 124 Tex.Cr. 
287—Milton v. State, 55 S.W. 2d 
96, 122 TexCr. 325—Wilheit v. 
State, 298 S.W. 426, 107 TexCr. 
614—Hall V. State, 293 S.W. 1112, 
106 TexCr. 500—Raglin v. State! 
284 S.W. 548, 104 Tex.Cr. 356— 
Smith V. State, 283 S.W. 511, 104 
TexCr. 196. 

Va.—^Waller v. Commonwealth, 16 S. 
E.2d 808, 178 Va. 294, certiorari de¬ 
nied Waller v. Youell, 62 S.Ct. 1106, 
316 U.S. 679, 86 L.Ed. 1752, re¬ 
hearing denied 62 S.Ct. 1289,* 316 

U. S. 712, 86 L.Ed. 1777—Vlastaris 

V. Commonwealth, 178 S.E. 775, 164 
Va. 647—Puckett v. Common¬ 
wealth, 160 S.E. 19, 157 Va. 800— 
Scott V. Commonwealth, 129 S.E. 
360, 143 Va. 510—^Wallen v. Com¬ 
monwealth, 114 S.E. 786, 134 Va. 
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773—McCoy v. Commonwealth, 112 
S.E. 704, 133 Va. 731. 

W.Va.—State v. Curry, 165 S.E. 810, 
112 W.Va. 549—State v. McMilhon, 
138 SE. 732, 104 W.Va. 1. 

Wyo.—State v. Aragon, 285 P. 803, 
41 Wyo. 308. 

30 C.J. p 308 note 19 [a]. 

(2) To show self-defense. 

Ala.—Robinson v. State, 191 So. 649, 
29 Ala.App. 47. certiorari denied 
191 So. 655, 238 Ala. 441. 

Cal.—People v. Harshaw, 16 P.2d 
1025, 128 Cal.App. 212—People v. 
Estrada, 213 P. 67, 60 Cal.App. 477. 
Fla.—Bozeman v. State, 143 So. 236, 
106 Fla. 270. 

Ga.—Rutland v. State, 167 S.E. 705, 
46 Ga.App. 417. 

Ill—People V. Hunter, 7 N.E.2d 444, 
365 Ill. 618—People v. MoLuzas, 185 
N.E. 614, 352 Ill 340. 

Ky.—Mason v. Commonwealth, 165 
S.W.2d 24, 291 Ky. 538—Ellison v. 
Commonwealth, 71 S.W.2d 417, 254 
Ky. 208—^Wireman v. Common¬ 
wealth, 273 S.W. 68, 209 Ky. 551. 
Miss.—Conway v. State, 171 So. 16,. 
177 Miss. 4C1—Bowen v. State, 144 
So. 230, 164 Miss. 225—Gray v. 
State, 130 So. 150, 158 Miss. 266— 
Bond V. State, 95 So. 87, 130 Miss. 
813. 

Mo.—State v. Benson, 142 S.W.2d 52, 
346 Mo. 497. 

Okl.—Perez v. State, 300 P. 428, 51 
Okl.Cr. 180—Clogston v. State, 245 
P. 905, 34 Okl.Cr. 209. 

Tenn.—Hudgens v. State, 60 S.W.2d 
153, 166 Tenn. 231. 

Tex.—Pittman v. State, 144 S.W.2d 
569, 140 Tex.Cr. 264. 

Va.—Hall V. Commonwealth, 16 S.E. 
2d 304, 178 Va. 22—Hensley v. 
Commonwealth, 170 S.E. 568 161 

Va. lOZ'Z. 

W.Va.—State v. Thornhill, 161 S.E. 

431, 111 W.Va. 258. 

30 C.J. p 308 note 19 [b]. 

(3) To show that accused did not 
act in self-defense. 

Ariz.—Lepker v. State, 11 P.2d 351, 
40 Ariz. 186. 

Ark.—Fendley v. Slate, 30 S.W.2d 
852, 182 Ark. 1185—Martin v. State, 
256 S.W. 367, ICl Ark. 423—Adams 
V. State, 254 S.W. 832, 160 Ark. 
405. 

Cal.—People v. Anderson, 208 P. 204, 
57 Cal.App. 721. 

Ill—People V. Borella, 143 N.E. 471, 
312 Ill. 34. 

Ky-—Jackson v. Commonwealth, 58 
S.W.2d 263, 248 Ky. 47—Sizemore 
V. Commonwealth, 42 S.W.2d 328, 
240 Ky. 279—Buis v. Common¬ 
wealth, 297 S.W. 813, 221 Ky. 13— 
McFarland v. Commonwealth, 273 
S.W. 30, 209 Ky. 566—Frazier v. 
Commonwealth, 238 S.W. 769 194 
Ky. 240. 

Mich.—People v. Walls, 203 N.W. 656, 
231 Mich. 110. 

Miss.—Thornton v. State, 1 So.2d 778,. 
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in defense of another, or in defense of habitation 
or property or a killing resulting from accident 


or misfortune, 


191 Miss. 407—Taylor v. State, 98 
So. 106. 

Mo.—State V. Jones, 256 S.W. 787. 
N.y.—People V. Barbieri, 200 N.T.S. 

380, 206 App.Div. 34. 

Okl.—Peters v. State, 211 P. 427, 22 
Okl.Cr. 245—Johnson v. State, 211 
P. 425, 22 Okl.Cr. 332. 

Tex.—Stinson v. State, 49 S.W.2d 468, 
120 Tex.Cr. 456—Fowler v. State, 
39 S.W.2d 621, 118 Tex.Cr. 424, re¬ 
hearing* denied 41 S.W.2d 91, 118 
Tex.Cr. 424—Petty v. State, 250 
S.W. 163, 94 Tex.Cr. 211. 

(4) To warrant finding that ac¬ 
cused exceeded all necessities of case. 
D.C.—Holmes v. U. S., 11 F.2d 569, 

56 App.D.C. 183. 

Ky.—Kindrick v. Commonwealth, 10 
S.W.2d 639, 226 Ky. 144. 

Mass.—Commonwealth v. Peterson, 
154 N.E. 260, 257 Mass. 473. 

(5) To authorize finding that ac¬ 
cused was not without fault in 
bringing on difficulty.—State v. 
Floyd, 158 S.E. 809, 160 S.C. 420. 

(6) To warrant finding that excul¬ 
patory statements, in confession, that 
accused killed deceased to save his 
own life were untrue.—Johnson v. 
State, 26 S.W.2d 231, 114 Tex.Cr. 
591. 

ISvidence held insufficient 

(1) To show self defense. 

Ala.—-McGee v. State, 144 So. 112, 25 

Ala.App. 232. 

Ark.—Stanley v. State, 62 S.W.2d 968, 
187 Ark. 779. 

Cal.—People v. Spraic, 262 P. 795, 87 
Cal.App. 724. 

Fla.—Branch v. State, 118 So. 13, 96 
Fla. 307—Collins v. State, 102 So. 
880, 88 Fla. 578. 

•Ga.—Turner v. State, 9 S.E.2d 270, 
190 Ga. 316. 

Iowa.—State v. Twine, 233 N.W. 476, 
211 Iowa 450—State v. Hickman, 
193 N.W. 21, 195 Iowa 765. 

Ky.—Young v. Commonwealth, 53 S. 
W.2d 963, 245 Ky. 570—Spencer v. 
Commonwealth, 25 S.W.2d 723, 233 
Ky. 319—Stamp v. Commonwealth, 
253 S.W. 242, 200 Ky. 133. 

Mich.—People v. Barker, 291 N.W. 

239, 293 Mich. 107. 

N.C.—State v. Wall, 11 S.E.2d 880, 
218 N.C. 566. 

Ohio.—State v. Porello, App., 33 N.E. 
2d 23, appeal dismissed 31 N.E.2d 
440, 137 Ohio St. 567, affirmed 34 N. 
E.2d 198, 138 Ohio St. 239. 

Tenn.—Sanders v. State, 270 S.W. 

627, 151 Tenn. 454. 

Tex.—Simons v. State, 149 S.W.2d 
103, 141 Tex.Cr. 458—King v. State, 
95 S.W.2d 454, 131 Tex.Cr. 56— 
Hall V. State, 289 S.W. 1010, 105 
Tex.Cr. 637. 

(2) To sustain conviction as 
against a claim of self-defense. 


Ala.—McDowell v. State, 191 So. 894, 
238 Ala. 482—McDaniel v. State, 
161 So. 832, 26 Ala.App. 444. 

Fla.—Holton v. State, 99 So. 244, 87 
Fla. 65. 

Ill.—People V. Newman, 2 N.E.2d 736, 
363 Ill. 454—People v. Meyer, 163 
N.E. 453, 331 Ill. 608. 

Ky.—Carpenter v. Commonwealth, 
155 S.W.2d 240. 287 Ky. 819—Priv- 
itt V. Commonwealth, 113 S.W.2d 
49, 271 Ky. 665—Dority v. Common¬ 
wealth, 106 S.W.2d 645, 269 Ky. 201 
—Buster v. Commonwealth, 55 S. 
W.2d 18, 246 Ky. 322—Howard v. 
Commonwealth, 48 S.W.2d 1080, 243 
Ky. 450—Gill v. Commonwealth, 31 
S.W.2d 608. 235 Ky. 351—Smith v. 
Commonwealth, 6 S.W.2d 464, 224 
Ky. 446—Day v. Commonwealth, 
247 S.W. 951, 197 Ky. 730. 

Okl.—Edwards v. State, 48 P.2d 1087, 
58 Okl.Cr. 15—Davis v. State, 210 
P. 1042, 22 Okl.Cr. 297. 

Tex.—Martin v. State, 126 S.W.2d 
649, 136 Tex.Cr. 541. 

Va.—Evans v. Commonwealth, 119 
S.E. 92, 137 Va. 765—Johnson v. 
Commonwealth, 115 S.E. 524, 135 
Va. 538. 

(3) To show that deceased actual¬ 
ly used, or attempted to use, deadly 
weapon when shot by accused.—Mc- 
Grew V. State, 80 S.W.2d 748, 128 
Tex.Cr. 238. 

Self-defense against person making 
arrest 

(1) Evidence held sufficient to sus¬ 
tain conviction for killing officer at¬ 
tempting to arrest accused, notwith¬ 
standing evidence of self-defense.— 
Johnson v. Commonwealth, 53 S.W. 
2d 343, 245 Ky. 146. 

(2) Evidence held sufficient to 
show that arrest, or attempted ar¬ 
rest, of accused was lawful. 

Cal.—People v. Brite, 72 P.2d 122, 9 
Cal.2d 666. 

DC .—Holmes v. U. S., 11 F.2d 569, 
56 App.D.C. 183. 

Ga.—Morton v. State, 10 S.E.2d 836, 
190 Ga. 792. 

Idaho.—State v. Autheman, 274 P. 

805, 47 Idaho 328, 62 A.L.R. 195. 
Mo.—State v. Crump, 267 S.W. 822. 

(3) Evidence held to authorize find¬ 
ing that accused knew that deceased 
was an officer.—State v. Acosta, 242 
P. 316, 49 Nev. 184. 

(4) Evidence held sufficient to 
show other particular facts. 

Ala.—Welch v. State, 183 So. 879, 28 

Ala.App. 273, certiorari denied 183 
So. 886, 236 Ala. 577. 

Ga.—Morton v. State, 10 S.E.2d 836, 
190 Ga. 792. 

(5) Evidence held insufficient to 
warrant finding that accused knew 
that deceased was an officer.—People 
V. Lavac, 192 N.E. 568, 357 Ill. 554. 
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or from an action to which de- 


92. Evidence held sufficient 

(1) To show justification. 

Ky.—Matthis v. Commonwealth, 9 S. 

W.2d 726, 225 Ky. 608. 

N.Y.—People v. Jeina, 110 N.Y.S. 83, 
125 App.Div. 697, 

(2) To support finding against ac¬ 
cused on issue of defense of another. 
Ala.—^Vaughan v. State, 107 So. 797, 

21 Ala.App. 204, certiorari denied 
107 So. 799, 214 Ala. 384. 

Fla.—Bennett v. State, 173 So. 817, 
127 Fla. 759. 

Ga.—Jackson v. State, 139 S.E. 352, 
164 Ga. 728. 

Ky.—Hamilton v. Commonwealth, 167 
S.W.2d 56, 292 Ky. 307—Plunt v. 
Commonwealth, 42 S.W.2d 315, 240 
Ky. 293—Spicer v. Commonwealth, 
272 S.W. 909. 209 Ky. 395. 

Me.—State v. Bobb, 25 A.2d 229, pe¬ 
tition dismissed and motion denied 
25 A.2d 339. 

S.C—State V. Smith, 19 S.E.2d 224, 
199 S.C. 279. 

Tex.—Garcia v. State, 139 S.W.2d 
790, 139 Tex.Cr. 269—Wilheit v. 
State, 298 S.W. 426, 107 Tex.Cr. 
614. 

Evidence held insufficient to show 
justification.—Pendleton v. Common¬ 
wealth, 109 S.E. 201, 131 Va. 676—30 
C.J. p 309 note 20 [b]. 

93. Evidence held sufficient 

(1) To establish defense of habita¬ 
tion or property.—State v. Thorn¬ 
hill, 161 S.E. 431, 111 W.Va. 258. 

(2) .To sustain conviction, notwith¬ 
standing evidence of defense of prop¬ 
erty.—State V. Bobb, Me., 25 A. 2d 
229, petition dismissed and motion 
denied 25 A.2d 339. 

(3) To show that accused used 
greater force than was necessary.— 
State V. Gallagher, 103 P.2d 1100, 4 
Wash.2d 437. 

(4) To show other facts.—Stevens 
V. State, 273 S.W. 586, 100 Tex.Cr. 
436. 

30 C.J. p 309 note 21 [b]. 

Evidence held insufficient 

(1) To establish defense of habita¬ 
tion or property. 

Ga.—Pyle v. State, 200 S.E. 667, 187 
Ga. 156. 

Tenn.—^Wooten v. State, 103 S.W.2d 
324, 171 Tenn. 362. 

30 C.J. p 309 note 21 [a]. 

(2) To show accused's rightful 
possession of the premises.—Torrans 
V. State, 265 S.W. 560, 98 Tex.Cr. 
298. 

94. Evidence held sufficient 

(1) To sustain conviction as 
against defense of accident or mis¬ 
fortune. 

Ark.—Jones v. State, 30 S.W.2d 840, 
182 Ark. 172. 

I Cal,—People v. Sanchez, 32 P,2d 996, 
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ceased consented,96 or, in cases of abortion, from 
necessity to preserve life.®® 

§ 327. Degree of Homicide 

To sustain a conviction for homicide In any 
the evidence must be sufficient to satisfy the ® 

guilt of the accused beyond a reasonable doub 
moral certainty. 

In order to sustain a conviction for homicide in 
any particular degree the evidence must be suffi¬ 
cient to establish those specific elements of the of¬ 
fense which are applicable and which are considered 
supra §§ 312-323, and, in accordance with general 
rules, see Criminal Law § 910, must be sufficient to 
satisfy the jury of the guilt of accused beyond a 
reasonable doubt^^ or to a moral certainty.^S The 
trial court is not the judge of the weight of the evi¬ 
dence and when sufficient evidence has been pro¬ 
duced to justify a submission to the jury and sup¬ 
port a verdict of guilty, and such verdict has been 


returned, the requirements of the law have been 
met.^® 

Circumstantial, as well as direct, evidence may be 
considered in determining the degree of guilt in 
prosecutions for homicide.^ 

The sufficiency of evidence to sustain a convic¬ 
tion of homicide merely,^ or of negligent homi¬ 
cide,^ or of homicide by reckless negligence, also 
known as imprudentia temeraria,^ has been passed 
on. The weight and sufficiency of evidence in pros¬ 
ecutions for homicide arising out of the operation 
of motor vehicles are considered in the C.J.S. title 
Motor Vehicles § 666, also 42 C.J. p 1362 note 64- 
p 1363 note 81. 

Doubt as to degree; mitigating circiunstanccs. 
The general rule is that, where the jury believe 
from the evidence that accused is guilty, but have 
a reasonable doubt as to the degree of the crime, 
they should convict of the lesser degree.^ Accord- 


13S Cal.App. 593—People v. Chwis- 
tek, 24 P.2d 872, 134 Cal.App. 32— 
People V. Hector, 273 P. 843, 96 
Cal.App. 102—People v. Spencer, 
20S P. 3SO, 5S CaLApp. 197. 
pia.—Hicks v. State, 9 So.2d 799— 
Davis V. State, 1S7 So. 783, 137 
Fla. 423. 

Ga.—Overman v. State, 1 S.E.2d 20, 
1S7 Ga. 396—Reed v. State, 187 S.B. 
91, 182 Ga, 8S5—Key v. State, 170 
S.E. 230, 177 Gau 329. 

Ill.—People V. Jersky, 36 N.E.2d 347, 
377 Ill. 261. 

lo^^a.—State v. Trybom, 206 N.W 
246, 200 Iowa 1248. 

Ky.—Smiddy v. Commonwealth, 106 
S.W.2d 131, 269 Ky, 50—Ellison v. 
Commonwealth, 242 S.W. 368, 195 
Ky. 370. 

Me.—State v. Mosley, 175 A. 307, 133 
Me. 168. 

Miss.—Talbert v. State, 159 So. 549, 
172 Miss. 243. 

Or.—State v. Grayson, 270 P. 404, 
126 Or. 560. 

Pa.—Commonwealth v. Bonomo, 32 
Luz.Leg.Reg. 175. 

Tex.—Simmons v. State, Cr., 170 S. 
■\V.2d 742—Moore v. State, 151 S. 
W.2d 595, 142 Tex-Cr. 99—Ely v. 
State, 150 S.W.2d 1018, 142 Tex. 
Cr. 80—^Johnson v. State, 24 S.W. 2d 
825, 114 Tex.Cr. 110—Miller v. 

State, 251 S.W. 1104, 94 Tex.Cr. 
508. 

Wis.—Manna v. State, 192 N.W. 160, 
179 Wis. 384. 

30 C-J. p 309 note 22 [a]. 

(2) To show accident.—Easley v. 
State. 88 So. 194, 17 Ala.App. 667. 

30 C.J. p 309 note 22 [b]. 

Bvidence held insufficient 

(1) To sustain conviction as 
against defense of accident or mis¬ 
fortune.—Jones V. State, 11 S.W.2d 
798, 111 Tex.Cr. 172. 


(2) To support theory of accidental 
killing. 

Tex.—Garrison v. State, 158 S.W.2d 
815, 143 Tex.Cr. 403. 

Va.—Cody v. Commonwealth, 23 S.E. 
2d 122, 180 Va. 449. 

&5. Evidence insufficient to show- 
consent of deceased to he rohhed 
Mo.—State v. McAfee, 50 S.W. 82, 148 
Mo. 370. 

98. Evidence held sufficient to show 
that abortion was not necessary to 
preserve life. 

Cal.—People v. Long, 103 P.2d 969, 
15 Cal 2d 590, superseding, App., 96 
P.2d 354, and 96 P.2d 1021, certio¬ 
rari denied Long v. People of State 
of California, 61 S.Ct. 136, 311 U.S. 
698, 85 L.Ed. 452. 

Ill.—People V. Martin, 34 N.E.2d 845, 
376 Ill. 569. 

Iowa.—State v. Rowley, 248 N.W. 
340, 216 Iowa 140. 

Mo.—State v. Anderson, 250 S.W. 68, 
298 Mo. 382. 

Wash.—State v. Martin, 34 P.2d 914, 
178 Wash. 290. 

30 C.J. p 310 note 24 [a]. 

97. Ala.—Hand v. State, 159 So. 

275, 26 Ala. App. 317—Baker v. 

State, 98 So, 213, 19 Ala.App. 432, 
certiorari denied Ex parte State ex 
rel. Attorney General, 98 So. 215, 
210 Ala. 374, 

Colo.—Lowe V. People, 234 P. 169, 
76 Colo. 603. 

Mo.—State v. Buckley, 274 S.W. 74, 
309 Mo. 38. 

N.Y.—People v. Soper, 153 N.E. 433, 
243 N.Y. 320. 

Ohio.—Gerak v. State, 153 N.E. 902, 
22 Ohio App. 357. 

Pa.—Commonwealth v. Flax, 200 A. 
632. 331 Pa. 145. 

98. Ala.—Hand v. State, 159 So. 275, 
26 Ala.App. 317. 


99. Colo.—Lowe v. People, 234 P. 
169, 76 Colo. 603 

1. Cal.—People v. Chwistek, 24 P.2d 
872, 134 Cal.App. 32. 

Plight 

Evidence of accused's flight may be 
considered together with all the oth¬ 
er circumstances in determining* the 
degree of guilt. 

Cal.—People v. Chwistek, supra. 

Pa.—Commonwealth v. De Pelippis, 
91 A. 1059, 245 Pa. 612. 

Statute forbidding imposition of 
death penalty 

A statute forbidding the infliction 
of the death penalty where the con¬ 
viction IS sustained only by circum¬ 
stantial evidence is inapplicable to 
a prosecution for homicide where 
some of the supporting evidence is 
direct and not circumstantial.—Cov¬ 
ington v. People, 85 P. 832, 36 Colo. 
183. 

2. Evidence held sufficient 

Ark.—McBride v. State, 49 S.W. 2d 
1048, 185 Ark. 1187. 

Ky.—Lickliter v. Commonwealth, 74 
S.W.2d 918, 255 Ky. 471. 

Tenn.—Manning v. State, 292 S.W. 

451, 155 Tenn. 266. 

30 C.J. p 311 note 32 [a]. 

3. Evidence held insufficient 

Tex.—Allison v. State, 99 S.W.2d 917, 
131 Tex.Cr. 428. 

4. Evidence held sufficient 
Philippine.—U. S. v. Clemente, 24 

Philippine 178. 

30 C.J. p 311 note 33 [a]. 

5. Wyo.—Eagan v. State, 128 P.2d 
215, 225, 58 Wyo. 167, citing Corpus 
Juris. 

30 C.J. p 312 note 37. 

Sight of accused to benefit of doubt 
“The prisoner is as much entitled to 
the benefit of a reasonable doubt on 
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ing to some authority it is not necessary that the 
facts relied on by accused to reduce the degree of 
the offense be shown beyond a reasonable doubt,® 
or by a preponderance of the evidence.'^ Accord¬ 
ing to other authority where accused seeks to re¬ 
duce the degree of an admitted hom-icide, evidence 
to support a lesser charge must preponderate in his 
favor,® and, where the intentional killing by accused 
with a deadly weapon is proved or admitted, he 
must show circumstances of mitigation to the sat¬ 
isfaction of the jury.9 It has been held that in a 
prosecution for homicide conviction of a lesser de¬ 
gree must rest on evidence which establishes such 
degree and fails to establish the facts incident to 
a higher degree.^® Evidence such as to create a 
reasonable doubt whether deceased had drawn a 
pistol at the time of the shooting should be consid¬ 
ered in determining the grade of the homicide.^^ 

Doubt as to murder and degrees thereof is con¬ 
sidered infra § 328; doubt as between murder and 
manslaughter, and as to manslaughter and degrees 
thereof infra § 329. 

g 328. - Degree of Murder 

a. In general 

b. Doubt as to degree; mitigating cir¬ 

cumstances 


c. First degree 

d. Second and less degrees 

a. In General 

To sustain a conviction for murder alf elements of 
that offense must be established and guilt of accused 
shown beyond a reasonable doubt or to a moral cer¬ 
tainty. 

In order to support a conviction for murder the 
evidence must be sufficient to establish all the ele¬ 
ments of that offense^^ and establish the guilt of 
accused beyond a reasonable doubt^^ or to a moral 
certainty.i^ When the state has proved an unlawful 
homicide with a deadly weapon, and has identified 
accused as the perpetrator, it has shown all that is 
essential to a conviction of murder.^® 

A conviction for murder may be sufficiently es¬ 
tablished by circumstantial, as well as direct, evi¬ 
dence.^® 

Where specific circumstances, such as treachery, 
deliberate premeditation, or the like, are prescribed 
by statute as elements necessary to raise a homi¬ 
cide to murder, such circumstances must be shown 
in a direct and conclusive way.^"^ 

Within the application of the foregoing princi¬ 
ples widely varying facts and circumstances in dif¬ 
ferent cases have been held sufficient to sustain a 
conviction for murder to sustain a conviction for 


the degree of his offense as he is 
to said doubt as to his guilt or in¬ 
nocence.”—Sims V. Commonwealth, 

115 S.E. 382, 388, 134 Va. 736. 

6 . N.C.—State v. Little, 100 S.E. 877, 
178 N.C. 722—State v. Barrett, 43 
S.E. 832, 132 N.C. 1005. 

7. N.C.—State v. Barrett, supra. 

8 . Ohio.—State v. Vargo, 156 N.E. 
600, 116 Ohio St. 495. 

9. N.C.—State v. Burrage, 25 S.E. 

2 d 393, 223 N.C. 129 —State v. 

Beachum, 17 S.E.2d 674. 220 N.C. 
531—State v. Sheek, 15 S.E.2d 282, 
219 N.C. 811—State v. Bright, 2 S. 
E.2d 541. 215 N.C. 537—State v. 
Terrell, 193 S.E. 161, 212 N.C. 145 
—State V. Keaton, 175 S.E. 296, 206 

eS2—State v. Pasour, 111 S.E. 
779, 183 N.C. 793. 

30 C.J. p 312 note 36. 

Evidence of passion or provocation 
see supra § 325. 

10. Wis.—^Lee v. State, 294 N.W. 
513, 236 Wis. 181. 

11. Ala.—Green v. State, 69 Ala. 6. 

12 . Nev.—State v. Smithson, 19 P. 
2d 631. 54 Nev. 417, rehearing de¬ 
nied 22 P.2d 129, 54 Nev. 417. 

13. N.Y.—People v. Soper, 153 N.E. 
433, 243 N.T. 320. 

Evidence of one witness may be 
sufficient.—State v. Blount, 50 So. 12, 
124 La. 202. 


14. Tex.—Fox v. State, 253 S.W. 294, 
95 Tex.Cr. 220. 

Evidence held sufficient to show 
guilt to a moral certainty.—People 
V. Hightower, 224 P. 110, 65 Cal.App. 
331. 

Evidence held insufficient to show 
guilt to the required moral certain¬ 
ty.—Fox V. State, 253 SW. 294, 95 
Tex.Cr. 220. 

15. Ala.—Warren v. State, 72 So. 
624. 197 Ala. 313. 

30 C.J- p 311 note 27. 

16 . Ind.—Mitchell v. State, 138 N.E. 
507, 193 Ind. 1. 

Evidence wholly or partially circum¬ 
stantial 

(1) Wholly circumstantial evidence 
may sustain a conviction for mur¬ 
der.—McConnell v. State, 174 S.E. 
243, 178 Ga. 713, two cases. 

(2) Conviction for murder may 
also be authorized by evidence, some 
of which is direct and some circum¬ 
stantial.—Mitchell V. State, 153 S.E. 
363, 170 Ga. 570. 

Circumstantial evidence held suffi¬ 
cient to support conviction for mur¬ 
der. 

Ga.—Martin v. State, 20 S.E.2d 266, 
193 Ga. 824—^Aycock v. State, 4 S. 
E.2d 221, 188 Ga. 550—Mallary v. 
State, 119 S.E. 636. 156 Ga. 596— 
Mathis V. State, 111 S.E. 567, 153 
Ga. 105. 


Ky.—Bates v. Commonwealth, 143 S. 
W.2d 730, 284 Ky. 1—Rawlins v. 
Commonwealth, 96 S.W.2d 1022, 265 
Ky. 334—Daniels v. Commonwealth, 
240 S.W. 67, 194 Ky. 513. 

Miss.—Murphy v. State, 92 So. 694, 
129 Miss. 634. 

Tex.—Lovel v. State, 24S S.W. 349, 
93 Tex.Cr. 615—Young v. State, 240 
S.W. 930, 91 Tex.Cr. 511. 
Circumstantial evidence held insuf¬ 
ficient to support conviction for mur¬ 
der. 

Ga.—Adkins v. State, 119 S.E. 612, 
156 Ga. 586—Warren v. State, 112 
SE. 283, 153 Ga. 354. 

Okl.—Lively v. State, 211 P. 92, 22 
Okl.Cr. 271. 

Wis.—Le Fevre v. State, 8 N.W. 2d 
288. 

17. Philippine.—U. S. v. Baguiao. 4 
Philippine 110. 

Evidence held insufficient to show 
alevosia (treachery) 

Philippine.—U. S. v. Namit, 38 Phil¬ 
ippine 926. 

30 C.J. p 311 note 29 [a]. 

Alevosia shown 

Philippine.—U. S. v. Nalua, 23 Phil¬ 
ippine 1. 

18. Ala.—Spencer v. State, 154 So. 
527, 228 Ala. 537—Jordan v. State, 
142 So. 665, 225 Ala. 350—Tate v. 
State, 122 So. 461, 23 Ala.App. 122, 
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certiorari denied 122 So. 462, 219 
Ala. 361. 

Ark.—Nelson v. State, 83 S.W.2d 539, 
190 Ark. 1078—Walker v. State, 30 
S.W.2d 819, 182 Ark. 45—Evers v. 
State, 20 S.W.2d 622. 179 Ark. 1123 
-Crews V. State, 14 S.W.2d 261, 
179 Ark. 94—Tatum v. State, 288 
S.W. 904, 172 Ark. 244. 

Cal.—People v. Crimm, 121 P.2d 1, 

19 Cal.2d 314—People v. Clark, 116 
P.2d 56, 18 Cal.2d 449—People v. 
Johansen, 110 P.2d 406, 17 Cal.2d 
479—People v. Hines, 86 P.2d 92, 12 
Cal.2d 535—People v. Eudy, 82 P.2d 
359, 12 Cal 2d 41—People v. Latona, 
43 R2d 260, 2 Cal.2d 714—People v. 
Garcia, 42 P.2d 1013, 2 Cal.2d 573 
—People V. Rogan, 36 P.2d 631, 1 
Cal.2d 615, 95 A.L.R. 560—People 
V. Harrison, 18 P.2d 337, 217 Cal. 
276—People v. Rocco, 285 P. 704, 
209 Cal. 68—People v. Sieber, 257 
P. 64, 201 Cal. 341—People v. Cas- 
ade, 230 P. 9, 194 Cal. 679—People 
V. Bringhurst, 221 P. 897, 192 Cal. 
748—People v. Crawford, 106 P.2d 
219, 41 Cal.App.2d 198—People v. 
Foss, 48 P.2d 163, 8 Cal.App.2d 704 
—People V. Reyes, 24 P.2d 531, 133 
Cal.App, 574—People v. Washing¬ 
ton, 298 P. 121. 113 Cal.App. 352 
—People V. Leddy, 273 P. 110, 95 
Cal App. 659—People v. Garvey, 269 
F. 702, 93 Cal.App. 497—People v. 
Lando, 268 P. 439, 92 Cal.App. 405 
—People V. Page, 260 P. 591, 86 
Cal. App. 148—People v. Lew Hoe, 
238 P. 142, 73 Cal.App. 74—People 
V. Chew Juey, 207 P. 911, 57 Cal. 
App. 606. 

Colo.—Saiz V. People, 25 P.2d 1114, 
93 Colo. 291—Gould v. People, 5 
P.2d 580, 89 Colo. 596. 
r>.G.—Preston v. U. S., 80 F.2d 702, 
65 App.D.C. 110—Harris v. U. S., 
71 F.2d 532, 63 App.D.C. 232, cer¬ 
tiorari denied 55 S.Ct. 94, 293 XJ.S. 
581, 79 LEd. 678. 

Fla.—Brown v. State, 13 So.2d 3— 
Buchanan v. State, 122 So. 704, 97 
Fla. 1059—Denmark v. State, 116 
So. 757, 95 Fla. 757. 

Ga.—Blakewood v. State, 25 S E 2d 
643—Green v. State, 25 S.E.2d 502 
—Emmett v. State, 25 S.B.2d 9— 
Reed v. State, 24 S.E 2d 769—Pitt¬ 
man V. State, 24 S E.2d 763—Brown 
V. State, 24 S.E.2d 312—Nunn v. 
State, 23 S.E.2d 419, 195 Ga. 68— 
Irwin V. State, 22 S.E.2d 499, 194 
Ga. 690—Dowdell v. State, 22 S.E. 
2d 310, 194 Ga, 578—Moore v. State, 

20 S.E.2d 403, 193 Ga. 877—Wilder 
V. State, 18 S.E.2d 546, 193 Ga. 337 
—Cornelious v. Slate, 17 S.E.2d 
156, 193 Ga. 25—^Worthy v. State, 
15 S.E.2d 854, 192 Ga 620—John¬ 
son V. State, 15 S.E.2d 786, 192 Ga. 
571—Coates v. State, 15 S.E.2d 240, 
192 Ga. 130—Banks v. State, 15 S. 
E.2d 190, 192 Ga. 181—Walthour v. 
State, 13 S.E.2d 659, 191 Ga. 613 
—Holland v. State, 13 S.E.2d 347 , 
191 Ga 608—Massey v. State, 11 


S.E.2d 186, 191 Ga 44—Kennedy v. 
State, 11 S.E.2d 179, 191 Ga. 22— 
Wilson V. State, 10 S.B.2d 861, 190 
Ga. 824—Walton v. State, 10 S E.2d 
755, 190 Ga. 746—Fudge v. State, 9 
S.E 2d 259, 190 Ga 340—Harris 
V. State, 9 S.E.2d 183, 190 Ga 258 
—Hopkins V. State, 8 S.E.2d 633, 
190 Ga. 180—Johnson v. State, 4 S. 
E2d 813, 188 Ga 662—Hunter v. 
State, 3 S.E.2d 729, 188 Ga. 215— 
Sheffield v. State, 2 S.E.2d 657, 188 
Ga 1—Burns v. State, 2 S.E.2d 627, 
188 Ga. 22—^Castlin v. State, 1 S.E. 
2d 31, 187 Ga. 457—Castlin v. State, 
1 S.E.2d 30, 187 Ga. 454—Fowler v. 
State, 1 S.E.2d 18, 187 Ga. 406— 
Jillson V. State, 200 S.E. 707, 187 
Ga. 119—Mincey v. State, 200 S.E. 
144, 187 Ga 281—Allen v State, 
200 S.E. 109, 187 Ga. 178, 120 A.L. 

R. 495—Black v State, 199 S E. 810, 
187 Ga. 136—Walker v. State, 199 

S. E. 231, 186 Ga 882—Paul v. State, 
199 S.E. 208, 186 Ga. 861—Paul v. 
State, 199 S.E. 206, 186 Ga 858— 
Rhodes v. State, 199 S.E. 12.3, 186 
Ga. 654—Butler v. State, 198 S.E. 
710, 186 Ga. 556—^Williams v. State, 
197 S.E. 838, 186 Ga 251—Lowe v. 
State. 194 S.E. 527, 185 Ga 113— 
Daniel v. State, 194 S.E. 360, 185 
Ga. 58—Benton v. State, 194 S.E. 
166, 185 Ga. 254—Fluker v. State, 
193 SE. 749, 184 Ga. 809—Spear¬ 
man V. State, 191 S.E. 471, 184 Ga. 
425—Crews v. State, 191 S.E. 427, 
184 Ga. 443—Rose v. State, 191 S. 
E 426, 184 Ga 451—Pinson v. 
State, 191 SE. 95, 184 Ga 333— 
Harris v. State. 190 S.E. 554, 184 
Ga. 165—Trammell v. State, 189 
S.E 529, 183 Ga. 711—Rouse v. 
State, ISS S.E. 904, 183 G^. 551 
—Overby v. State, 188 S.E. 520, 
183 Ga. 353—Gunter v. Stale, 187 
S.E. 631, 183 Ga 108—Burden v. 
State. 186 S E. 555, 182 Ga 533— 
Gossitt V. State. 186 S.E. 417, 182 
Ga. 535—Jenkins v. State, 183 S.E. 
567, 181 Ga 610—Thomas v. State, 
182 S.E. 501, 181 Ga. 422—Mullinax 
V. State, 179 S.E. 351, 180 Ga. 
464—Jones v. State, 178 S E. 700, 
180 Ga. 230—Bryant v. State, 178 
S.E. 651, 180 Ga. 238—Parham v. 
State, 178 S.E. 648, 180 Ga. 233— 
Wynn v. State, 177 S E. 695. 179 
Ga. 874—Hammett v. State, 177 S. 
E. 598, 179 Ga. 776—Harris v. 
State, 174 S.E. 240, 178 Ga. 746— 
James v. State, 174 S.E. 237, 178 
Ga. 761—McCullough v. State, 170 
S.E. 220, 177 Ga 315—White v. 

State. 169 S.E. 499, 177 Ga. 115_ 

Miller v. State, 169 S.E. 33, 176 
Ga. 825—McDow v. State, 168 S.E. 
869, 176 Ga 764—Welch v. State, 
168 SE. 256, 176 Ga. 410—Padgett 
V. State, 168 S.E. 53, 176 Ga. 314 
—Cole V. State, 167 S.E. 172, 176 
Ga. 135—McCormick v. State, 166 
S.E. 762, 176 Ga 21—Wallace v. 
State, 165 S.E. 432, 175 Ga. 426 
—Keith V. State. 165 S.E. 262, 175 
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Ga. 385—Brown v. State, 165 S- 
E. 252, 175 Ga. 329—Barbee v. 
State, 165 S.E. 232, 175 Ga. 307— 
Millen V. State, 165 S.E. 226, 175 
Ga. 283—Fortenberry v. State, 165 
S.E. 215, 175 Ga. 283—Rounds v. 
State, 162 S.E. 696, 174 Ga. 303 
—Johnson v. State, 161 S.E. 590, 
173 Ga. 734—Jackson v. State, 158 
S.E. 289, 172 Ga. 575—Jones v. 
State, 158 S.E. 44, 172 Ga. 500— 
Higgins V. State, 157 S.E. 643, 
172 Ga. 221—Darden v. State, 157 
S.E. 48, 171 Ga. 848—Daniel v. 
State, 155 S.E. 478, 171 Ga. 335 
—Manchester v. State, 155 S.E. ll, 
171 Ga. 121—Sligh v. State, 154 S. 
E. 799, 171 Ga. 92—Williams v. 
State, 154 S.E. 363, 170 Ga. 886— 
Bradberry v. State, 154 S.E. 344, 
170 Ga. 859—Caison v. State, 154 
S.E. 337, 171 Ga. 1—Henderson v. 
State, 154 S.E. 232, 170 Ga. 843 
—Hamilton v. State, 151 S.E. 17, 
169 Ga. 613—Riggins v. State, 151 
S.E. 15, 169 Ga. 583—Barker v. 
State, 150 S.E. 642, 169 Ga. 414— 
Simpson V. State, 148 S.E. 511, 168 
Ga. 598—Chauncey v. State, 148 S. 
E. S3, 168 Ga. 375—Evans v. State, 
145 S.ij/. 512, 167 Ga. 261—Rushing 
V. State, 145 S.E. 453, 167 Ga. 280 
—Thomas v. Slate, 145 S.E. 452, 
167 Ga. 277—Jones v. State, 142 S. 
E. 866, 166 Ga. 251—Hill y. State, 
139 S.E. 23, 164 Ga. 500—Tanner 
V. State, 139 S.E. 5, 164 Ga. 490 
—Owens V. State, 136 S.E. 530, 163 
Ga. 561—Phillips v. Slate, 135 S. 
E. 421, 163 Ga. 12—Jeffords v. 
State, 134 S.E. 169, 162 Ga. 573— 
Batchelor v. State, 132 S.E. 624, 
162 Ga. 7—McClellan v. State, 131 
S.E. 62, 161 Ga. 269—Coggeshall v. 
State, 131 S.E. 57, 161 Ga. 259— 
Alexander v. State, 129 S.E. 102, 
160 Ga. 769—Austin v. State, 128 
S.E. 791, 160 Ga. 509—Hughes v. 
State, 127 S.E. 113, 159 Ga. 828, 
error denied 46 S.Ct. 201, 269 U. 
S. 539, 70 L Ed. 401—Currie v. 
State, 126 S.E. 835, 159 Ga. 775 
-Greer v. State, 125 S.E. 52, 159 
Ga. 85—James v. State, 123 S.E. 
880, 158 Ga. 524—Ellington v. 

State, 123 S.E. 874, 158 Ga. 582— 
Morakes v. State, 123 S.E. 687, 158 
Ga. 114—^Weldon v. Slate, 123 S.E. 
217, 158 Ga. 140—Robinson v. 

Slate, 122 S.E. 886, 158 Ga. 47— 
Benton v. State, 122 S.E. 775, 158 
Ga. 41—Daniels v. State, 122 S.E. 
223, 157 Ga. 780—Reece v. State, 
116 S.E. 631, 155 Ga. 350—Green 
V. State, 113 S.E. 536, 154 Ga. 117 
—Dupre V. State, 113 S.E. 428, 153 
Ga. 798—Collier v. State, 113 S.E. 
213, 154 Ga. 68—Stiles v. State, 113 
S.E. 208, 154 Ga. 86—Thompson v. 
State, 111 S.E. 651, 153 Ga. 147. 
Ill.—People v. Perri, 44 N.E.2d 857, 
381 Ill. 244—People v. Watt, 44 N. 
E.2d 580, 380 Ill. 610—People v. 
Booker, 38 N.E.2d 32, 378 Ill. 334 
—People V. Collins, 31 N.E.2d 295, 
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375 Ill. 253—People v. Nixon, 20 
N.E.2d 789, 371 Ill. 318—People v. 
Price, 20 N.E.2d 61, 371 Ill. 137, 
certiorari denied Price v. People 
of State of Illinois, 60 S.Ct. 94, 
308 U.S. 551, 84 L.Ed. 463—People 
V, Rappaport, 4 N.E.2d 106, 364 
jll 238—People v. Cozzi, 2 N.E.2d 
915, 364 Ill. 20—People v. Bruno, 
1 N.E.2d 487, 363 Ill. 174—People 

V. Hicks, 199 N.E. 368, 362 Ill. 238 
—People V. Maria, 194 N.E. 510, 
359 Ill. 231—People v. Wynekoop, 
194 N.E. 276, 359 Ill. 124, certio¬ 
rari denied Wynekoop v. People of 
State of Illinois, 55 S.Ct. 915, 295 

U. S. 758, 79 L.Ed. 1700—People v. 

Leposky, 190 N.E. 300, 356 Ill. 

268—People v. Rooney, 190 N.E. 
85, 355 Ill. 613—People v. Conigflio, 
187 N.E. 799, 353 Ill. 643—People v. 
Bonham, 181 N.E. 422, 348 Ill. 575 
—People V. Brothers, 180 N.E. 442, 
347 Ill. 530—People v. McNeal, 179 
N.E. 109, 346 Ill. 329—People v. 
Sullivan, 177 N.E. 733, 345 Ill. 87 
—People V. Greenig, 174 N.E. 374, 
342 Ill. 254—People v. Fisher, 172 
N.E. 743, 340 Ill. 216—People v. 

Buoniconti, 172 N.E. 728. 340 Ill. 
299—People v. Pueschell, 169 N.E. 
12, 337 Ill. 84—People v. Gold. 168 
N.E. 380, 336 Ill. 412—People v. 

Hatcher, 166 N.E. 74, 334 Ill. 526— 
People V. Winn, 155 N.E. 337, 324 
Ill. 428—People v. Guido, 152 N.E. 
149, 321 Ill. 39T—People v. Pox, 150 
N.E. 347, 319 Ill. 606—People v. 

Billburg, 145 N.E. 373. 314 Ill. 182 
—People V. Grant, 144 N.E. 813, 313 
Ill. 69—People v. Jones, 143 N.E. 
479, 312 Ill. 190—People v. Meisner, 
142 N.E. 482, 311 Ill. 40—People v. 
Spaulding, 141 N.E. 196, 309 Ill. 
292—People v. Selknes, 140 N.E. 
852, 309 Ill. 113—People v. Lang- 
zem, 138 N.E. 222, 307 Ill. 56. 

Ind,—Evans v. State, 155 N.E. 203, 
199 Ind. 55. 

Iowa.—State v. Thompson, 269 N.W. 
774, 222 Iowa 642—State v. Carr, 
204 N.W. 218, 200 Iowa 306. 

Kan.—State v. Uhls, 247 P. 1050, 121 
Kan. 377, rehearing denied 249 P. 
597, 121 Kan. 587—State v. Turner, 
247 P. 427, 121 Kan. 364, rehearing 
denied 249 P. 591, 121 Kan. 687— 
State V. Elftman, 226 P. 795, 116 
Kan. 214. 

Ky.—Burks v. Commonwealth, 171 S. 

W. 2d 231, 294 Ky. 183—Taylor v. 
Commonwealth, 170 S.W.2d 903, 
293 Ky. 823—Slone v. Common¬ 
wealth, 159 S.W.2d 1013, 289 Ky. 
653—Birdsong v. Commonwealth, 
159 S.W.2d 41, 289 Ky. 521—Coots 

V. Commonwealth, 151 S.W.2d 65, 
286 Ky. 373—Davenport v. Com¬ 
monwealth, 148 S.W.2d 1054, 285 
Ky. 628—Jackson v. Common¬ 
wealth, 147 S.W.2d 715, 285 Ky. 
313—Allen v. Commonwealth, 128 
S.W.2d 719, 278 Ky. 396—Salley 
V. Commonwealth, 126 S.W.2d 438, 
277 Ky. 330—^Williams v. Common¬ 


wealth, 125 S.W.2d 221, 276 Ky. 
754 —Powell V. Commonwealth, 123 
S.W.2d 279, 276 Ky. 234—Richard¬ 
son V. Commonwealth, 116 S.W.2d 
639, 273 Ky. 321—Collett v. Com¬ 
monwealth, 107 S.W.2d 280, 269 Ky. 
346—Jones v. Commonwealth, 102 
S.W.2d 345, 267 Ky. 465—Compton 
V. Commonwealth, 100 S.W.2d 813, 
266 Ky. 803—Taylor v. Common¬ 
wealth, 97 S.W.2d 417, 265 Ky. 
553—Bolen v. Commonwealth, 96 
S.W.2d 1*020, 265 Ky. 328—Robinson 

V. Commonwealth, 94 S.W.2d 1004, 
264 Ky. 394—Murphy v. Common¬ 
wealth, 92 S.W.2d 342, 263 Ky. 347 
—Drake v. Commonwealth, 91 S. 

W. 2d 1009, 263 Ky. 107—Matthews 
V. Commonwealth, 88 S.W.2d 8, 261 
Ky. 484—Bates v. Commonwealth, 
86 S.W.2d 322. 260 Ky. 551—Fran¬ 
cis V. Commonwealth, 86 S.W.2d 
310, 260 Ky. 590—Carter v. Com¬ 
monwealth, 81 S.W.2d 883. 258 Ky. 
807—Tate v. Commonwealth, 80 
S.W.2d 817. 258 Ky. 685—Smith 
V. Commonwealth, 80 S.W.2d 565, 
258 Ky. 482—Thomas v. Common¬ 
wealth. 78 S.W.2d 777, 257 Ky. 605 
—Pennington v. Commonwealth, 78 
S.W.2d 773, 257 Ky. 511—Webb v. 
Commonwealth, 78 S.W.2d 770, 257 
Ky. 547—Davis v. Commonwealth, 
76 S.W.2d 259, 256 Ky. 423—Rich¬ 
mond V. Commonwealth, 75 S.W.2d 
500, 255 Ky. 758—Couch v. Com¬ 
monwealth, 75 S.W.2d 360, 255 Ky. 
729—Lambdin v. Commonwealth, 
74 S.W.2d 930, 255 Ky. 438—Payne 

V. Commonwealth, 64 S.W.2d 888, 
251 Ky. 776—^Waters v. Common¬ 
wealth, 62 S.W.2d 1027, 250 Ky. 
302—Fox V. Commonwealth, 58 S. 

W. 2d 608, 248 Ky. 466—Shorter v. 
Commonwealth, 58 S.W.2d 224, 248 
Ky. 37—Belcher v. Commonwealth, 
57 S.W.2d 988, 247 Ky. 831—Bow¬ 
ling V. Commonwealth, 56 S.W.2d 
723, 247 Ky. 65—Tackett v. Com¬ 
monwealth. 53 S.W.2d 218, 245 Ky. 
98—Johnson v. Commonwealth, 51 
SW.2d 932, 244 Ky. 608—Warner 

V. Commonwealth, 43 S,W.2d 524, 
241 Ky. 118—Cornett v. Common¬ 
wealth, 42 S.W.2d 901, 240 Ky. 694 
—Bishop V. Commonwealth, 42 S. 

W. 2d 742, 240 Ky. 494—Swanigan 

V. Commonwealth, 42 S.W.2d 726, 
240 Ky. 504—Mills v. Common¬ 
wealth, 42 S.W.2d 505, 240 Ky. 359 
—Newsome v. Commonwealth, 42 
S.W.2d 306, 240 Ky. 333—Harris 
V. Commonwealth, 33 S.W.2d 666, 
236 Ky. 666—Patton v. Common¬ 
wealth, 32 S.W.2d 405, 235 Ky. 845 
—Hill V. Commonwealth, 23 S.W.2d 
930, 232 Ky. 453—Miller v. Com¬ 
monwealth, 21 S.W.2d 840, 231 Ky. 
527—Pennington v. Commonwealth, 
16 S.W.2d 1058, 229 Ky. 249—Mor¬ 
gan V. Commonwealth, 15 S.W.2d 
273, 228 Ky. 432—Crenshaw v. 

Commonwealth, 12 S.W.2d 336, 227 
Ky. 223—Phillips v. Common¬ 
wealth. 12 S.W.2d 305, 227 Ky. 212 
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—Stephens v. Commonwealth, 11 
S.W.2d 111, 226 Ky. 437—Bruner 
v. Commonwealth, 9 S.W.2d 1080, 
225 Ky. 713—Boone v. Common¬ 
wealth. 9 S.W.2d 707, 225 Ky. 572 
—Branham v. Commonwealth, 8 
S.W.2d 411, 225 Ky. 286—Meade 

V. Commonwealth, 7 S.W.2d 1052, 
225 Ky. 177—King v. Common¬ 
wealth. 7 S.W.2d 228, 224 Ky. 822 
—^Webster v. Commonwealth, 3 S. 

W. 2d 757, 223 Ky. 374—Gramnier 

V. Commonwealth, 2 S.W.2d 373, 222 
Ky. 727—Newberry v. Common¬ 
wealth, 1 S.W.2d 1045, 222 Ky. 

630—Charles v. Commonwealth, 300 
S.W. 357, 222 Ky. 99—Stevens v. 
Co-mmonwealth, 298 S.W. 678, 221 
Ky. 222—Smith v. Commonwealth, 
288 S.W. 768, 216 Ky. 832—Burden 

V. Commonwealth, 288 S.W. 742, 
216 Ky. 787—Pitts v. Common¬ 
wealth. 287 S.W. 32, 215 Ky. 837 
—Alder v. Commonwealth, 286 S. 

W. 696, 215 Ky. 613—Conrad v. 
Commonwealth, 282 S.W. 1082, 214 
Ky. 137—Owens v. Commonwealth, 
277 S.W. 304, 211 Ky. 151—Armond 
V. Commonwealth, 269 S.W. 1006, 
207 Ky. 652—^Wireman v. Common¬ 
wealth, 268 S.W. 586, 206 Ky. 828 
—Edmonds v. Commonwealth, 264 
S.W. 1100, 204 Ky. 495—Roop v. 
Commonwealth, 258 S.W. 667, 201 
Ky. 828—Polly v. Commonwealth, 
258 S.W. 291, 201 Ky. 740—York 
V. Commonwealth, 257 S.W. 38, 201 
Ky. 431—Clark v. Commonwealth, 
256 S.W. 398, 201 Ky. 261—Wilson 
V. Commonwealth, 246 S.W. 446, 
197 Ky. 212. 

La.—State v. Morrison, 165 So. 323, 
184 La. 39. 

Me.—State v. Cox, 23 A.2d 634—State 
V. Cloutier, 186 A. 604, 134 Me. 269. 
Mass.—Commonwealth v. Gordon, 29 
N.E.2d 719, 307 Mass. 155—Com¬ 
monwealth V. Gwizdoski, 188 N.E. 
383, 284 Mass. 578. 

Minn.—State v. Lilja, 193 N.W. 178, 
155 Minn. 251. 

Miss.—Kinney v. State, 10 So.2d 375 
—Smith V. State, 10 So.2d 352— 
Yount V. State, 4 So.2d 496—Frank¬ 
lin V. State, 196 So. 787, 189 Miss. 
142—Capps V. State, 196 So. 639, 
189 Miss. 134—Clemons v. State, 
196 So. 506, 188 Miss. 608—Smith 
V. State, 195 So. 327, 189 Miss. 102 
—Prine v. State, 193 So. 446, 188 
Miss. 147—Sullivan v. State, 191 
So. 413, 186 Miss. 423—Smith v. 
State, 185 So. 193—Jones v. State, 
174 So. 546, 178 Miss. 639—Owens 
V. State, 171 So. 345, 177 Miss. 488 
—Gilliam v. State, 169 So. 31, 175 
Miss. 506—Pearson v. State, 167 So. 
644, 176 Miss. 9—^Adams v. State, 
167 So. 59, 175 Miss. 868—Tinsley 
V. State, 156 So. 698, 171 Miss. 216 
—Owens V. State, 152 So. 651, 169 
Miss. 141—Micker v. State, 152 So. 
286, 168 Miss. 692—Dewberry v. 
State, 151 So. 479, 168 Miss. 366 
—^Williams v. State, 142 So. 471„ 
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163 Miss. 475 —Fairley v. State, 
138 So. 330, 163 Miss. 6S2—Ells v. 
State, 132 So. 572. 159 Miss. 567— 
Taylor v. State, 130 So. 502, 15S 
Miss. 505 —Shelton v. State, 126 So. 
390, 156 Miss. 612—Magee v. State, 
122 So. 766, 154 Miss. 671—Salmon 
V. State. IIS So. 610. 151 Miss. 539 
—Smith V. State, 116 So. SS5, 150 
Miss 7S5—Carter v. State, 113 So. 
177, 147 Miss. 171 —Wade v. Siate, 
112 So. 677, 147 Miss 479 —PoweU 
V. State, 110 So. 515, 145 Miss.-25^2 
Stubblefield v. State, 107 So. 663. 
142 Miss. 787—Bowman v. State, 
106 So. 264, 141 Miss. 115—Johnson 
V. State, 105 So. 742, 140 Miss. SS9 
—^Walker v. State, 105 So. 497, 
140 Miss. 23S—Lee v. State, 102 So. 
296, 137 Miss. 329—Hurd v. State, 
102 ’ So. 293, 137 Miss. 178—Bond 

V. State. 95 So. 87, 130 Miss. S13. 
Mo.—State v, Allen, 119 SW.2d 304, 

342 Mo. 1043—State v. Hicks, 3 S. 

W. 2d 230, 319 Mo. 28—State v. 
Crump, 274 S.W. 62. 

Mont.—State v. Zorn, 41 P.2d 513, 

99 Mont. 6J—State v. Harris. 213 
P. 211, 66 Mont. 25. 

Kev.—State v. Canak, 31 P.2d 1033, 

55 Xev. 293—State v. Gee Jon, 211 
P. 676, 46 Nev. 418, 30 A.L.R. 1443, 
rehearing denied 217 P. 587, 46 
Nev. 418. 

—State V. Juliano, 138 A. 575, 
103 N.J.Law 663. 

N’.D.—State V. Tucker, 224 N.W. 878, 

58 N.D. 82. 

Ohio.—Gerak v. State, 153 N.E. 902, 
22 Ohio App. 357. 

Okl.—Bernell v. State, 123 P.2d 289. 

74 Okl.Cr. 92 —Murphy v. State, 112 
P.2d 43S. 72 Okl.Cr. 1—Tharp v. 
State, 88 P.2d 652, 65 Okl.Cr. 405— 
Sealy v. State, 87 P.2d 166, 65 
Okl.Cr. 356—Macklin v. State, 76 
P.2d 1091, 64 Okl.Cr. 20—Pless v. 
State. 75 P.2d 910, 63 Okl.Cr. 408 
—Powell V. State, 63 P.2d 113, 60 
Okl.Cr. 267—Quick v. State, 62 P. 
2d 1279, 60 Okl Cr. 229—Methvin 
V. State, 60 P.2d 1062, 60 Okl.Cr. 

1 —Davis V. State, 57 P.2d 634, 59 
OkLCr. 26—Guyton v. State, 54 P. 
2d 224, 58 Okl.Cr. 368—Denton v. 
State. 53 P.2d 1136. 58 Okl.Cr. 275 
—Robinson v. State, 52 P 2d 100, 
58 OkLCr. 213—Riley v. State, 49 
P.2d 813, 57 Okl Cr. 313—Grading- 
ton v. State, 49 P.2d 808, 58 Okl.Cr. 
71—Holford V. State, 48 P.2d 1082, 
57 Okl.Cr. 431—Barrett v. State, 47 
P.2d 613, 57 OkLCr. 259—^Wallace 
V. State, 45 P.2d 164, 57 OkLCr. 
50—Brown v. State, 45 P.2d 163, 
57 OkLCr. 49—Norton v. State, 39 
P.2d 162, 56 OkLCr. 333—Prescott 
V. State, 37 P.2d 830, 56 OkLCr. 259 
—Collins V. State. 34 P.2d 284, 56 
Okl.Cr. 16—Berrie v. State, 29 P. 
2d 979, 55 OkLCr. 302—^Wheeler v. 
State, 28 P.2d 592, 55 OkLCr. 217— 
Johnson v. State, 24 P.2d 1018, 55 
OkLCr. 55—Rigsby v. State, 24 P. ■ 
2d 1016, 55 OkLCr. 61—Noble v.J 
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state, 6 P.2d 840. 52 OkLCr. 448 
—Bradbury v. State, 299 P. 0 - 

51 OkLCr. 56—Skelton v. State, -9< 

P. 828, 50 OkLCr. 315—^Walker v. 
State. 297 P. 331. 50 Okl.Cr. 333— 
Phillips V. State, 296 P. 996, 50 Okl. 
Cr. ISS—Posey v. State, 296 P. 527^ 

50 OkLCr. 129—Hintz v. State, 295 
P. 624. 50 OklCr. 38 —Chastain v. 
State, 287 P. 826, 46 Okl.Cr. 123— 
Strickland v. State, 287 P. 8---, 

46 OklCr. 437—Guest v. State, 287 
P. 818, 46 Okl.Cr. 228 —Hager v. 
State. 286 P. 815. 47 Okl.Cr. 132— 
Strickland v. State, 284 P. 651. 46 
Okl.Cr. 190—Bainum v. State, 282 
P. 903, 45 OkLCr. 330 —Pickett v. 
State. 268 P. 732, 40 Okl.Cr. 289 
—Bruster v. State, 266 P. 486, 40 
Okl.Cr. 25—Dobbs v. State, 265 P. 
€61, 39 Okl.Cr. 368—0‘Neil v. State, 
262 P. 218, 38 Okl.Cr. 391—Hughes 
V. State, 259 P. 668, 38 Okl.Cr. 195 
—Williams v. State, 258 P. 106^6, 
38 Okl.Cr. 1—Choate v. State, 258 
P. 360. 37 OkLCr. 314—Blagg v. 
State. 254 P. 506, 36 Okl.Cr. 337— 
Howington v. State, 250 P. 941, 35 
Okl.Cr. 352—Tapedo v. State, 245 
P. 897, 34 OklCr 165—McClintock 

V. State, 232 P. 853, 29 Okl.Cr. 216 

—Factor v. State, 229 P. 154, 28 
Okl.Cr. 78—Collins v. State, 228 
P. 993, 28 Okl.Cr. 45—Davis v. 

State, 227 P. 848, 27 Okl.Cr. 319— 
Barker v. State, 227 P. 846, 27 Okl. 
Cr. 305—Phillips v. State, 225 P. 
ISO. 27 Okl.Cr. 108 —Gore v. State, 
219 P. 153, 25 Okl.Cr. 214—Sloan v. 
State, 218 P. 717, 25 Okl.Cr. 15— 
Hawkins v. State, 216 P. 166, 24 
OklCr. 82—Birdwell v. State, 210 
P. 558, 22 Okl.Cr. 184. 

Pa.—Commonwealth v. Alessio, 169 
A. 764, 313 Pa. 537. 

R. I.—State V. Di Noi, 195 A. 497, 59 

R. I. 348, reargument denied 196 A. 
795, 60 R.I. 37—State v. Amaral, 
135 A. 152. 

S. C.—State V. Bagwell, 23 S.E.2d 244, 
201 S.C. 387—State v. Mishoe, 17 

S. E.2d 142, 198 S.C. 215—State v. 
Hann, 12 S.E.2d 720, 196 S.C. 211 
—State V. Williams, 164 S.E. 415, 

166 S.C. 63—State v. Pittman, 134 
S.E, 514, 137 S.C. 75. 

S.D.—State v. Nesbeth, 277 N.W. 36, 
65 S.D, 613—State v. Swiden, 252! 
N.W. 628, 62 S.D. 208—State v. 
Meservey, 220 N.W. 139, 53 S.D 60. 
Tex.—^Ti^ilson v. State, Cr., 170 S.W. 
2d 734—^\Valker v. State, Cr., 170 S. 

W. 2d 229—Trammell v. State, Cr., 

167 S.W.2d 171—Duran v. State, 165 
S.W.2d 192, 144 Tex.Cr. 614—Mc- 
Corkle v. State, 165 S.W.2d 100, 144 
Tex.Cr. 634—^Harper v. State, 162 
S.W.2d 971, 144 Tex.Cr. 385—Brock- 
er V. State, 162 S.W.2d 408, 144 
Tex.Cr. 283—Smith v. State, 157 
S.W. 2d 910, 143 Tex.Cr. 227—Walk¬ 
er V. State, 156 S.W.2d 539, 143 
Tex,Cr. 40—Harris v. State, 149 S. 
W.2d 99, 141 Tex.Cr. 447—Camp¬ 
bell V. State, 138 S.W.2d 1091, 139 
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Tex.Cr. 379 —Almager v. State, 138 
SW2d 1073, 139 TexCr. 37—Handy 
v! State, 138 S.W.2d 541. 139 Tex. 
Cr. 3—Gomez v. State, 137 S.W.2d 
1027 138 Tex.Cr. 544—Cantu v. 

Statk 135 S.W 2d 705. 141 Tex.Cr. 

99 certiorari denied Contu v. State 
of Texas, 61 S Ct. 617. 312 U.S. 
689, 85 L.Ed. 1126 —Black v. State, 
132 S.W.2d 267, 137 Tex.Cr. 516 
— Phillips V. State, 128 S.W.2d 
393, 137 TexCr. 206—Rhodes v. 

State, 126 S.W.2d 987. 136 Tex.Cr. 
581—Balash v. State, 125 S.W.2d 
552, 136 Tex.Cr. 377—Sanford v. 
State, 124 S.W.2d 395, 136 Tex.Cr. 
255—Herrera v. State, 124 S.W.2d 
147, 136 Tex.Cr. 88—Davis v. State, 
123 S.W.2d 345, 136 Tex.Cr. 16— 
Gonzales v. State, 117 S.W.2d 788, 
135 Tex.Cr. 57—Caesar v. State, 117 
S.W.2d 66, 135 Tex.Cr. 5—Moore v. 
State, 113 S.W.2d 187, 133 Tex.Cr. 
575—Moore v. State, 108 S.W.2d 
910. 133 Tex.Cr. 138—Taylor v. 

State, 106 S.W.2d 681, 133 Tex.Cr. 
56—Redston v. State, 106 S.W. 
2d 678, 133 Tex.Cr. 10—Patton v. 
State. 106 S.W.2d 319, 133 Tex.Cr. 
3_Pruitt V. State. 102 S.W.2d 417, 
132 Tex.Cr. 113—Samuels v. State, 
99 S.W.2d 922, 131 Tex.Cr. 451— 
Weems v. State, 97 S.W.2d 210, 131 
Tex.Cr. 188—Carrasco v. State, 95 
S.W.2d 433, 130 TexCr. 659—Kil¬ 
patrick V. State, 95 S.W.2d 420, 131 
Tex.Cr. 64—Rodriguez v. State, 95 
S.W.2d 394, 130 Tex.Cr. 625—Green 
V. State, 91 S.W.2d 368, 130 Tex. 
Cr. 17—Adaire v. State, 91 S.W.2d 
367, 130 Tex.Cr. 1—Lazarine v. 
State, 91 S.W.2d 363, 129 Tex.Cr. 
605—Lawrence v. State, 91 S.W.2d 
350, 130 Tex.Cr. 25—McCuin v. 
State, 87 S.W.2d 1101, 129 Tex.Cr. 
434—Lee v. State, 87 S.W.2d 1100, 
129 Tex.Cr. 455—White v. State, 84 
S.W.2d 465, 129 Tex.Cr. 59—Miller 

V. State, 84 S.W.2d 459, 129 Tex.Cr. 
166—McCann v. State, 83 S.W.2d 
967, 129 Tex.Cr. 105—Pounds v. 
State, 81 S.W.2d 698, 128 Tex.Cr. 
519—Stuart v. State, 81 S.W.2d 685, 
128 Tex.Cr. 487—Blair v. State, 80 
S.W.2d 978, 128 Tex.Cr. 269—Mc- 
Grew V. State, 80 S.W.2d 748. 128 
Tex.Cr. 238—Ward v. State, 79 S. 

W. 2d 1117, 128 Tex.Cr. 141—Evans 

V. State, 79 S.W.2d 1099, 128 Tex. 

Cr. 154—Conde v. State, 77 S.W. 
2d 684, 127 Tex.Cr. 434—Dade v. 
State, 76 S.W.2d 778, 127 TexCr. 
363—Hogan v. State, 74 S.W.2d 988, 
127 TexCr. 182—Burkhart v. State, 
74 S.W.2d 692, 127 Tex.Cr. 1— 

Lafferty v. State, 72 S.W.2d 609, 
126 Tex.Cr. 360—Tipton v. State, 
72 S.W.2d 290, 126 Tex.Cr. 439— 
Williams v. State, 69 S.W.2d 759, 
126 Tex.Cr. 42—Stapleton v. State, 
68 S.W.2d 188, 125 Tex.Cr. 296— 
Hodge v. State, 67 S.W.2d 616, 125 
Tex.Cr. 217—Davis v. State, 66 S. 

W. 2d 339, 125 Tex.Cr. 131—Mott v. 
State, 66 S.W.2d 319, 125 Tex.Cr. 
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78 —Burkley v. State, 66 S.W.2d 
311, second case, 125 Tex.Cr. 48 
Burkley v. State, 66 S.W.2d 311, 
first case, 125 Tex.Cr. 49 — Birch- 
field V. State, 60 S.W.2d 444, 124 
Tex Cr. 8—Freeney v. State, 59 S. 
■W ‘’d 385, 123 Tex.Cr. 488—Wil¬ 
liams V. State, 58 S.W.2d 1102, 123 
Tex.Cr. 198—Tristan v. State, 58 
SW2d 84. 123 Tex.Cr. 144—Gillean 
v! State, 53 S.W.2d 60, 121 Tex Cr. 

329 _Ortiz v. State, 53 S.W.2d 58, 

121 Tex.Cr. 438—McNeese v. State, 

52 S.W.2d 1049, 121 Tex.Cr. 421— 
Graham v. State, 51 S.W.2d 401, 
121 TexCr. 343—Green v. State, 
51 S.W.2d 391, 121 Tex.Cr. 349— 
McBride v. State, 51 S.W.2d 385, 
121 Tex Cr. 409—Kent v. State, 50 
SW.2d 817, 121 Tex.Cr. 396—Garza 
v! State. 50 S.W.2d 322, 121 Tex.Cr. 
321—Bryan v. State, 50 S.W.2d 298, 
121 Tex.Cr. 285—Fernandez v. 
State, 48 S.W.2d 1116, 120 Tex.Cr. 
346—Rodriguez v. State, 46 S.W.2d 
1116, 120 Tex.Cr. 424—Perkins v. 
State, 46 S.W.2d 672. 120 Tex.Cr. 

399 —Cordosa v. State, 45 S.W.2d 
587, 119 Tex.Cr. 398—Robinson v. 
State, 42 S.W.2d 783, 119 Tex.Cr. 

465 —McDaniel v. State, 42 S.W 2d 
435, 119 Tex.Cr. 442—^AVoodard v. 
State, 35 S.W.2d 711. 117 TexCr. 

464— Landry v. State, 35 S.W.2d 

433, 117 Tex.Cr. 396—Haynie v. 
State, 34 S.W.2d 285, 116 TexCr. 

465— Harrott v. State, 34 S.W.2d 

270, 116 Tex.Cr. 536—Greer v. 

State, 32 S.W.2d 845, 116 Tex.Cr. 

491—Griffin v. State, 31 S.W.2d 812, 
116 Tex.Cr. 497—Strickland, v. 
State, 31 S.W.2d 437, 116 Tex.Cr. 

506—Flewellen v. State, 29 S.W.2d 
779, 115 Tex.Cr. 126—Jazo v. State, 
26 S.W.2d 631, 114 Tex.Cr. 567— 
Gonzales v. State, 25 S.W.2d 338, 
114 Tex.Cr. 104—Adams v. State, 
24 S.W.2d 48, 114 Tex.Cr. 494— 
Green v. State, 23 S.W.2d 721, 113 
TexCr. 555—Gilliam v. State, 18 
S.W.2d 637, 113 Tex.Cr. 108—Kyle 
V. State, Cr., 17 S.W.2d 1060—Lopez 

V. State, 17 S.W.2d 807, 112 Tex. 
Cr. 517—Demus v. State, 16 S.W.2d 
251, 111 Tex.Cr. 237—Charles v. 
State, 16 S.W.2d 122, 112 Tex.Cr. 
227—Dave v. State, 15 S.W.2d 619, 
111 Tex.Cr. 559—Blake v. State, 
7 S.W.2d 579, 110 Tex.Cr. 128— 
Smith V. State, 4 S.W.2d 42, 109 
Tex.Cr. 265—Fisher v. State, 2 S. 

W. 2d 249, 108 Tex.Cr. 623—Parks 

V. State, 2 S.W.2d 245, 108 Tex.Cr. 
576 —Arriola v. State, 1 S.W.2d 287, 
108 Tex.Cr. 270—Minor v. State, 
299 S.W. 422, 108 Tex.Cr. 1—Has¬ 
sell V. State, 298 S.W. 293. 107 Tex. 
Cr. 541—Ruffin v. State, 298 S.W. 
287, 107 Tex.Cr. 530—Banks v. 

State, 296 S.W. 563, 107 Tex.Cr. 
221—Johnson v. State, 293 S.W. 
173, 106 Tex.Cr. 482—Leal v. State, 
291 S.W. 226, 106 Tex.Cr. 68—Clax- 
ton V. State, 288 S.W. 444, 105 Tex. 
Cr. 308—Wiseman v. State, Cr., 288 


S.W. 441—Warfield v. State. Cr., 
287 S.W. 245—Purvis v. State, 284 
S.W. 588, 104 Tex.Cr. 408—St. Clair 
V. State, 284 S.W. 571, 104 Tex.Cr. 
423—McNeely v. State, 283 S.W. 
522, 104 TexCr. 263—Guzman v. 
State, 281 S.W. 865, 103 Tex.Cr. 
593—McClure v. State, 281 S.W. 
559, 103 Tex.Cr. 496—Atkins v. 

State, 280 S.W. 792, 103 Tex.Cr. 
334—Boxley v. State, 273 S.W. 589, 
100 Tex.Cr. 334—Thomas v. State, 
272 S.W. 149, 100 TexCr. 114— 
Posos V. State, 271 S.W. 902, 100 
Tex.Cr. 54—Crouchett v. State, 271 
S.W. 99, 99 Tex.Cr. 572—Simpson 

V. State, 269 S.W. 797, 99 Tex.Cr. 

406—Kennedy v. State, 269 S.W. 
794, 99 Tex.Cr. 400—Havard v. 

State, 269 S.W. 89, 99 Tex.Cr. 301 
—Hill V. State, 262 S.W. 750, 97 
Tex.Cr. 605—Reeves v. State, 252 
S.W. 781, 95 Tex.Cr. 28—^Wade v. 
State, 252 S.W. 770, 95 Tex.Cr. 90 
—Hays V. State, 252 S W. 521, 94 
Tex.Cr. 498—Brent v. State, 252 S 

W. 500, 95 Tex.Cr. 14—Lee v. State, 

250 S.W. 678, 94 Tex.Cr. 233— 

Young V. State, 249 S.W. 1059, 94 
Tex.Cr. 195—Anderson v. State, 249 
S.W. 855. 94 Tex.Cr. 161—Holt v. 
State, 249 S.W. 481, 94 Tex.Cr. 46 
—Todd V. State, 248 S.W. 695, 93 
Tex.Cr. 553—Olivares v. State, 248 
S.W. 366, 93 Tex.Cr. 628—Forres¬ 
ter V. State, 248 S.W. 40, 93 Tex. 
Cr. 415, 26 A L.R. 537—Whitton 
V. State, 243 S.W. 469, 92 Tex.Cr. 
271—Steen v. State, 242 S.W. 1047. 
92 Tex.Cr. 99—Broom v. State, 242 
S.W. 236, 92 Tex.Cr. 65—Wilson v. 
State, 242 S.W. 224, 92 Tex.Cr. 118 
—Stiles V. State, 239 S.W. 963, 91 
Tex.Cr. 461—^Woolridge v. State, 
238 S.W, 926, 91 Tex.Cr. 430. 

Utah.—State v. Kukis, 237 P. 476, 65 
Utah 362. 

Va.—Nelson v. Commonwealth, 161 S. 
E. 55, 157 Va. 851—Ballard v. Com¬ 
monwealth, 159 S.E. 222, 156 Va. 
980—Nelson v. Commonwealth, 150 
S.E. 407, 153 Va. 909. 

W.Va.—State v. Hamrick, 163 S.E, 
868 , 112 W.Va. 157. 

30 C.J. P 310 note 25. 

Codefendants 

(1) Evidence held sufficient to sus¬ 
tain conviction of one of several co¬ 
defendants. 

Ill. — People V. Davolio, 181 N.E. 592 
349 Ill. 153. 

Ky.—Farley v. Commonwealth, 104 S 
W.2d 972, 268 Ky. 277—Burton v. 
Commonwealth, 152 S.W. 545, 151 
Ky. 587. 

Tex.—Montalbo v. State, Cr., 166 S. 
W.2d 694. 

(2) Evidence held sufficient to sus¬ 
tain conviction of three of four co¬ 
defendants.—People V. Hoyt, 125 P.2d 
29, 20 Cal.2d 306. 

(3) Evidence held sufficient to sus¬ 
tain conviction of all codefendants.— 
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People V. Tarver, 45 N.E.2d 630, 381 
Ill. 411. 

Conviction with or without particn^ 
lar penalties 

(1) Conviction with capital punish¬ 
ment sustained. 

Ill.—People V. Washington, 154 N.E. 
435, 323 Ill. 617. 

Ky.—^Williams v. Commonwealth, 19- 
S.W.2d 964, 230 Ky. 327—Hutsell 
V. Commonwealth, 9 S.W.2d 132, 
225 Ky. 492. 

Okl.—Porter v. State, Cr., 133 P.2d 
903—Lakes v. State, 67 P.2d 457, 61 
Okl.Cr. 252—Cargo v. State, 42 P. 
2d 551, 57 Okl.Cr. 3. 

Tex.—Hill V. State, 161 S.W.2d 80, 
144 Tex.Cr. 57—Alford v. State, 157 
S.W.2d 391, 143 Tex.Cr. 57—Smith 
V. State, 150 S.W.2d 388, 141 Tex. 
Cr. 577—Aley v. State, 105 S.W.2d 
217, 132 Tex.Cr. 425—Galvan v. 

State, 86 S.W.2d 228, 129 Tex.Cr. 
349, rehearing denied 86 S.W.2d 
768, 129 Tex.Cr. 349—Smith v. 

State, 78 S.W.2d 621, 128 Tex.Cr. 34 
—Byrnes v. State, 10 S.W.2d 559, 
110 Tex.Cr. 639—Vargas v. State, 
298 S.W. 591, 107 Tex.Cr. 666— 
Bains v. State, 280 S.W. 771, 103 
Tex.Cr. 145—Humphreys v. State, 
259 S.W. 943, 97 Tex.Cr. 234—Kir¬ 
by V. State, 258 S.W. 822, 96 Tex. 
Cr. 590. 

30 C.J. p 310 note 25 [d]. 

(2) Conviction without capital pun¬ 
ishment sustained.—Pulliam v. State, 
65 P.2d 426, 61 Okl.Cr. 18—Evinger 
v. State, 45 P.2d 552, 57 Okl.Cr. 68 
—Jones V. State, 281 P. 988, 45 Okl. 
Cr. 83—Glidewell v. State, 270 P. 344, 
41 Okl.Cr. 49—Graham v. State, 230- 
P. 763, 28 Okl.Cr. 266—30 C.J. p 310 
note 25 [e]. 

(3) Conviction with imprisonment 
for life sustained. 

Ky. — Riley V. Commonwealth, 72 S. 
W.2d 754, 255 Ky. 68—Thomas v. 
Commonwealth, 243 S.W. 1, 195 Ky. 
623. 

Okl.—Smith V. State, 79 P.2d 616, 64 
Okl.Cr. 279—Scott v. Stale, 57 P. 
2d 639, 59 Okl.Cr. 231—Davis v. 
State, 50 P.2d 755, 58 Okl.Cr. 139 
—Dick V. State, 205 P. 516, 21 Okl. 
Cr. 146. 

• Tex.—Taylor v. State, 27 S.W.2d 196, 
115 Tex.Cr. 612. 

(4) Conviction with imprisonment 
r for a term of years sustained.—^Wal¬ 
thall V. State, 165 S.W.2d 184, 144 
Tex.Cr. 585. 

RecommeiLdatioiL of mercy 

(1) Evidence held sufficient to sup¬ 
port conviction with recommendation 
of mercy.—Kalb v. State, Ga., 25 S. 
E2d 24—Fann v. State, 23 S.E.2d 399, 
195 Ga. 176—Mills v. State, 17 S.E. 
2d 719, 193 Ga. 139—Shields v. State, 
197 S.E. 281, 186 Ga. 156—Betts v. 
State. 128 S.E. 436, 160 Ga. 465— 
Brady v. State, 126 S.E. 250, 159 Ga. 
469—^Duren v. State, 124 S.E. 343, 168 
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Ga, 735—Lawhorn v. State, 123 S.E. 
808, 158 Ga. 473. 

(2) Evidence held sufficient to sup¬ 
port conviction without recommenda¬ 
tion of mercy.—^Worthy v. State, 191 
S.E. 457, 1S4 Ga. 402—Meyers v. 

State, 151 S.E. 34, 169 Ga. 468— 
Chamlee v State, 136 S.E. 134, 163 
Ga. 312—Bloodworth v. State, 124 S. 
E. 888, 159 Ga. 67. 

WillfTil murder 

Ky.—Hicks v. Commonwealth, 165 S. 
W.2d 1, 291 Ky. 4SI—Waters v. 
Commonwealth, 124 SW.2d 97, 276 
Ky. 315—Taylor v. Commonwealth, 
120 S.W.2d 228, 274 Ky. 702—Loth- 
eridge v. Commonwealth, 86 S.W.2d 
278, 260 Ky. 500—Riley v. Com¬ 
monwealth. 72 S.W.2d 754, 255 Ky. 
68—Lewis v. Commonwealth, 41 
S.W.2d 918, 240 Ky. 145. 

30 C.J. p 310 note 25 [b]. 

IMCarder of persons in particular re¬ 
lation to accused 

(1) Child. 

Ga.—Nelson v. State, 1 S.E.2d 641, 
187 Ga. 576—Screven v. State, 150 
S.E. 558, 169 Ga. 384—Rounsaville 
V. State, 136 S.E. 276, 163 Ga. 391. 
Pa.—Commonwealth v. Karmendi, 195 
A. 62, 328 Pa. 321. 

(2) Grandchild.—D ickerson v. 
State, 199 S.E. 142, 186 Ga. 557—Da¬ 
vis V. State, 165 S.E. 56, 175 Ga. 356. 

(3) Employer.—Benavidez v. State, 
154 S.W.2d 260, 143 Tex.Cr. 481, cer¬ 
tiorari denied Benavidez v. State of 
Texas, 62 S.Ct. 794, 315 U.S. 811, 86 
L.Ed, 1210. 

(4) Father.—Brantley v. State, 113 
S.E. 200, 154 Ga. 80. 

(5) Husband. i 

Ga.—Canady v. State. 154 S.E. 332, 

171 Ga. 11. 

Ill-—People V. Bolton, 5 N.E.2d 230, 
365 Ill. 39. 

Okl.—Davis v. State, 50 P.2d 755, 58 
Okl.Cr. 139. 

Pa.—Commonwealth v. Butler, 16 A. 
2d 7, 340 Pa. 162. 

Tex.—Robinson v. State, 117 S.W.2d 
99, 135 Tex.Cr. 82. 

<6) Wife. 

Ala.—Hall V. State, 113 So. 64, 216 
Ala. 336. 

Ariz.—Johnson v. State, 264 P. 1083, 
33 Ariz. 354. 

Ark.—Sims v. State, 109 S.W.2d 668, 
194 Ark. 702. 

Cal.—People v. Boggs, 82 P.2d 368, 

12 Cal.2d 27—People v. Bonilla, 299 
P. 784, 114 CaLApp. 219. 

Ga.—Martin v. State, 20 S.E.2d 266, 
193 Ga. 824—Brannon v. State, 2 
S.E.2d 654, 188 Ga. 15—Cobb ’v. 
State, 195 S.E. 758, 185 Ga. 462— 
Mixon V. State, 194 S.E. 903, 185 
Ga. 331—^Humphreys v. State, 165 
S.E. 733, 175 Ga. 705—Dodson v. 
State, 158 S.E. 592, 172 Ga. 760— 
Hill V. State, 150 S.E. 587, 169 Ga. 
455—Fennell v. State, 137 S.E 762 
164 Ga. 59. 


Ill.—People V. Russell, 153 N.E. 389, 
322 Ill. 295. 

Ky.—Denny v. Commonwealth, 118 
S.W’’.2d 778, 274 Ky. 419—Hatfield 
V. Commonwealth, 58 S.W.2d 634, 
248 Ky. 342. 

Me.—State v. Brewer, 193 A. 834, 135 
Me. 208. 

Miss.—Tatum v. State, 169 So. 841, 
176 Miss. 571. 

N.C.—State v. Crockett, 175 S.E. 91, 
206 N.C. 735. 

Okl.—Story v. State, 120 P.2d 387, 
73 Okl.Cr. 273—Scott v. State, 57 
P.2d 639, 59 Okl.Cr. 231. 

Pa.—Commonwealth v. Pasco, 2 A.2d 
736, 332 Pa. 439. 

Tex.—Beamon v. State, 109 S.W.2d 
1069, 133 TexCr. 283—McNeill v. 
State, 80 S.W^2d 995, 128 TexCr. 
250—Parks v. State. 63 S.W.2d 301, 
124 Tex.Cr. 405—^Foster v. State, 
296 S.W. 537, 107 Tex.Cr. 376. 

Va.—Abdell v. Commonwealth, 2 S. 
E.2d 293, 173 Va. 458. 

(7) Persons standing in other par¬ 
ticular relationship to accused.—Pope 
V. Commonwealth, 56 S.W.2d 972 247 
Ky. 208. 

Murder of police or other law on- 
forcement officers 

(1) Deputy sheriff. 

Ga.—Morton v. State, 10 S.E.2d 836, 
190 Ga. 792—McBride v. State, 199 
S.E. 153, 186 Ga. 826—Reed v. 
State. 135 S.E. 748, 163 Ga. 206— 
Howell V. State, 134 S.E. 59, 162 
Ga. 14—Baker v. State, 115 S.E. 
124, 154 Ga. 727—Baker v. State, 
115 S.E. 119, 154 Ga. 716. 

Ky-—Ferguson v. Commonwealth, 34 
S.\V.2d 959, 237 Ky. 93. 

Miss.—W^right v. State, 139 So. 869, 
162 Miss. 494. 

(2) Police. 

D.C.—Copeland v. U. S., 2 P.2d 637, 
55 App.D.C. 106. 

Ga.—Grinstead v. State, 146 S.E. 191, 
167 Ga. 536—Redding v. State, 146 
S.E. 185, 167 Ga. 549—Faulkner v. 
State, 144 S.E. 193, 166 Ga. 645. 

Ill-—People V. Matheson, 26 N.E.2d 
465, 373 Ill. 374—People v. Wat¬ 
kins, 141 N.E. 204, 309 Ill. 318. 

Ky.—Walling v. Commonwealth, 84 
S.W.2d 10, 260 Ky. 178. 

S.C.—State V. Rivers, 196 S.E. 6, 186 
S.C. 221—State v. Francis, 149 S. 
E. 348, 152 S.C. 17, 70 A L.R. 1133. 
Tex.—Rickman v. State, 134 S.W.2d 
668, 138 Tex.Cr. 191. 

Va.—^Delp V. Commonwealth, 200 S E 
594, 172 Va. 564. 

(3) Sheriff.—Makley v. State, 197 
N.E. 339, 49 Ohio App. 359. 

(4) Town marshal.—Glaze v. State, 
120 S.E. 530, 156 Ga. 807. 

(5) Other officers. 

IB-—People V. Kircher, 141 N.E 151, 
309 Ill. 500. 

Tex.—Galvan v. State, 86 S.W.2d 228, 
129 Tex.Cr. 349, rehearing denied 
1 86 S.W.2d 768, 129 Tex.Cr. 349. 
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Particular means or form of hoxui. 
cide 

(1) Abortion.—Cowles v. People, 
110 P.2d 249, 107 Colo. 161. 

(2) Burning.—^Freeman v. State, 9 
S.E.2d 236, 190 Ga. 335. 

(3) Cutting or stabbing. 

Ga.—Turner v. State, 9 S.E.2d 270, 
190 Ga. 316—^Adams v. State, 4 S.E. 
2d 663, 188 Ga. 668—Reed v. State, 
149 S.E. 23, 168 Ga. 731—Ellis v. 
State, 142 S.E. 681, 166 Ga. 115. 
HI.—People V. Scimeni, 147 N.E. 
484, 316 Ill. 591. 

Ky.—Hicks v. Commonwealth, 165 S. 
W.2d 1, 291 Ky. 481—Combs v. 
Commonwealth, 117 S.W.2d 1000, 
273 Ky. 787—Riley v. Common¬ 
wealth, 72 S.W.2d 754, 255 Ky. 68. 
Miss.—Calvin v. State, 168 So. 75, 
175 Miss. 699. 

Tex.—Gross v. State, 121 S.W.2d 601, 
135 Tex.Cr. 504—Metz v. State, 74 
S.W.2d 1025, 127 Tex.Cr. 126—Word 

V. State, 65 S.W.2d 305, 124 Tex. 
Cr. 674—Brown v. State, 26 S.W. 
2d 920, 114 Tex.Cr. 590. 

(4) Drowning. 

Ga.—Minter v. State, 123 S.E. 23, 158 
Ga. 127. 

Tex.—Parks v. State, 63 S.W.2d 301, 
124 Tex.Cr. 405. 

(5) Poisoning.—Mitchell v. State, 
115 S.E. 75, 154 Ga. 697. 

(6) Shooting. 

Ga.—Claybourn v. State, 11 S.E.2d 
23, 190 Ga. 861—Anderson v. State, 
9 S.E.2d 642, 190 Ga. 455—John¬ 
son V. State, 123 S.E. 120, 158 Ga. 
192. 

Ind.—Mitchell v. State, 138 N.E. 507, 
193 Ind. 1. 

Ky.—Combs v. Commonwealth, 83 S. 

W. 2d 46. 259 Ky. 703. 

Miss.—Jackson v. State, 140 So. 683, 
163 Miss. 235. 

N.C.—State v. Crockett, 175 S.E. 91, 
206 N.C. 735. 

S.C.—State v. Alverson, 113 S.E. 120, 
120 S.C. 273. 

Tex.—Franklin v. State, 128 S.W.2d 
389, 137 Tex.Cr. 136—Robinson v. 
State, 117 S.W.2d 99, 135 Tex.Cr. 
82—Garnott v. State, 79 S.W.2d 
848, 128 Tex.Cr. 103—Bailey v. 

State, 72 S.W.2d 243, 126 Tex.Cr. 
319—Jefferson v. State, 26 S.W.2d 
1064, 114 Tex.Cr. 489. 

(7) Striking.—Bearrow v. State, 
118 S.W.2d 594, 135 Tex.Cr. 119— 
Ebers v. State, 86 S.W.2d 761, 129 
Tex.Cr. 287. 

(8) Striking with ax. 

Ga.—Sheppard v. State, 145 S.E. 654, 
167 Ga. 326. 

Miss.—Buckler v. State, 157 So. 353, 
171 Miss. 353. 

Tex.—Ray v. State, 124 S.W.2d 119, 
136 Tex.Cr. 246—Nealy v. State, 123 
S.W.2d 670, 136 Tex.Cr. 119. 

Murder with or without malice 
(1) The evidence in certain cases 
has been held sufficient to sustain 
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murder rather than for manslaughter to show- 
grave doubt as to guilt of murder ;20 and to sus¬ 
tain a conviction for murder as defined by a par¬ 
ticular statute.9i In certain cases a conviction for 
murder has been held not contrary to the weight 
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of the evidence®* or not flagrantly against the evi- 
dence.29 Evidence of other facts and circumstanc¬ 
es has been held insufficient to sustain a conviction 
for murder,®^ or to sustain a conviction for mur¬ 
der rather than for manslaughter.®^ Under certain 
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the conviction for murder with mal- 

ice._Berry v. State, 157 S.W.2d 650, 

143 Tex.Cr. 67—McClanahan v. State, 
154 SW.2d 853, 142 Tex.Cr. 486—Ty¬ 
son V. State, 151 S.W.2d 841, 142 Tex. 
Cr. 152—Barrow v. State, 151 S.W.2d 
589 142 Tex.Cr. 125—Beckham v. 

State, 148 S.W.2d 1104, 141 Tex.Cr. 
438 —Jarrell v. State, 139 S.W.2d 592, 
139 Tex.Cr. 276—Rickman v. State, 
134 S.W.2d 668, 138 Tex.Cr. 191—Man¬ 
ning V. State, 134 S.W.2d 252. 138 Tex. 
Cr. 48—Maddox v. State, 133 S.W.2d 
977, 138 Tex.Cr. 210—Cain v. State, 
131* S.W.2d 769, 137 Tex.Cr. 425— 
Franklin v. State, 128 S.W.2d 389, 137 
Tex.Cr, 136—Gross v. State, 121 S.W. 
2d 601, 135 Tex.Cr. 504—Robinson v. 
State, 117 S.W.2d 99, 135 Tex.Cr. 82— 
Kerr v. State, 115 S.W.2d 672, 134 
Tex.Cr. 368—Dansby v. State, 114 S. 
W.2d 251, 134 Tex.Cr. 15—Beamon v. 
State, 109 S.W.2d 1069, 133 Tex.Cr. 
283—Ralston v. State, 109 S.W.2d 185, 
133 Tex.Cr. 100—Queseda v. State, 105 
S.W.2d 666, 132 Tex.Cr. 497—Banks 
V. State, 97 S.W.2d 219, 131 Tex.Cr. 
196—Spencer v. State, 95 S.W.2d 445, 
130 Tex.Cr. 644—Newman v. State, 88 
S.W.2d 715, 129 Tex.Cr. 491—Burkhart 
V. State, 74 S.W.2d 692, 127 Tex.Cr. 1 
—Stewart v. State, 64 S.W.2d 782, 
124 Tex.Cr. 632—Beckham v. State, 
63 S.W.2d 706, 124 Tex.Cr. 124—Ryan 
V. State, 55 S.W.2d 829, 122 Tex.Cr. 
464—Banks v. State, 44 S.W.2d 716, 
119 Tex.Cr. 385—McClellan v. State, 
40 S.W.2d 87, 118 Tex.Cr. 473—Whar¬ 
ton V. State, 38 S.W.2d 72, 117 Tex. 
Cr. 439—Sandera v. State, 36 S.W.2d 
1032, 117 Tex.Cr. 426—Herrera v. 

State, 36 S.W.2d 515, 117 Tex.Cr. 

389—Strickland v. State, 31 S.W.2d 
437, 116 Tex.Cr. 506—Williams v. 

State, 27 S.W.2d 233, 115 Tex.Cr. 28. 

(2) In other cases the evidence has 
been held sufficient to sustain a con¬ 
viction for murder without malice.— 
Johnson v. State, 165 S.W.2d 187, 144 
Tex.Cr. 563—Lee v. State, 158 S.W. 
2d 499, 143 Tex.Cr. 190—Brooks v. 
State, 158 S.W.2d 307, 143 Tex.Cr. 320 
—Ray V. State, 124 S.W.2d 119, 136 
Tex.Cr. 246—Carter v. State, 95 S.W. 
2d 447, 130 Tex.Cr. 569—Metz v. 

State, 74 S.W.2d 1025, 127 Tex.Cr. 
126—Baird v. State, 74 S.W.2d 983, 
127 Tex.Cr. 95. 

19. Miss.—White v. State, 1 So.2d 
500, 190 Miss. 672—Ashford v. 

State, 198 So. 35, 190 Miss. 177— 
Reece v. State, 123 So. 892, 154 
Miss. 862. 

Nev.—State v. Smithson, 19 P.2d 631, 
54 Nev. 417, rehearing denied 22 
P.2d 129, 54 Nev. 417. 

41 C.J.S.-5 


Tex.—Moore v. State, 273 S.W. 588, 
100 Tex.Cr. 352—Kirby v. State, 
258 S.W. 822, 96 Tex.Cr. 590—Wil¬ 
liams V. State, 256 S.W. 601, 96 
Tex.Cr. 144—Bowlin v. State, 248 
S.W. 396, 93 Tex.Cr 452. 

20. Ill.—People v. Fiorita, 170 N.E. 
690, 339 Ill. 78. 

21. Miss.—Jones v. State, 152 So. 
879, 169 Miss. 292. 

Tn commission of act i mmin ently 
dangerous to others 
Miss.—Jones v. State, supra. 

22. N.J.—State v. Lynch, 134 A. 760, 
103 N.J.Law 64. 

23 . Ky.—Cox V. Commonwealth, 273 
S.W. 515, 209 Ky. 787—Bradley 

V. Commonwealth, 265 S.W. 291, 

204 Ky. 635. | 

I Willful murder 

Ky.—Smiley v. Commonwealth, 32 S. 

W. 2d 51, 235 Ky. 735. 

24. Ala.—Goldsmith v. State, 168 So. 
547, 232 Ala. 436. 

Ga—Freeman v. State, 123 S.B. 126, 
158 Ga. 369. 

Ill.—People V. Renick, 14 N.E.2d 500, 
368 Ill. 436—People v. Buxton, 199 
N.E. 102, 362 Ill. 157—People v. 
Nitti, 143 N.E. 448, 312 Ill. 73. 
lo-v^^a.—State v. Berwick, 187 N.W. 
460, 193 Iowa 639. 

Ky. — Mills V. Commonwealth, 171 S. 
W.2d 38, 294 Ky. 92—Conley v. 
Commonwealth, 95 S.W.2d 1094, 265 
Ky. 78—Edwards v. Common¬ 
wealth, 94 S.W.2d 25, 264 Ky. 4— 
Young V. Commonwealth, 83 S.W. 
2d 858, 260 Ky. 38—Little v. Com¬ 
monwealth, 54 S.W.2d 388, 245 Ky. 
837—Helton v. Commonwealth, 46 
S.W.2d 487, 242 Ky. 386—Tarkaney 
V. Commonwealth, 43 S.W.2d 34, 
240 Ky. 790, followed in Schuster 
V. Commonwealth, 43 S.W.2d 41, 
240 Ky. 785, and Proboco v. Com¬ 
monwealth, 43 S.W.2d 42, 240 Ky. 
779—Miracle v. Commonwealth, 15 
S.W.2d 429, 228 Ky. 591—Keaton v. 
Commonwealth, 4 S.W.2d 675, 223 
Ky. 645. 

Miss.—Simmons v. State, 12 So.2d 139 
—Washington v. State, 124 So. 480, 
155 Miss. 404—Byrd v. State, 123 
So. 867, 154 Miss. 742. 

Mo.—State v. Joy, 285 S.W. 489, 315 
Mo. 7—State v. Buckley, 274 S.W. 
74, 309 Mo. 38. 

Pa.—Commonwealth v. Williams, 118 
A. 617, 275 Pa. 58. 

S.C.—State V. Culbreath, 113 S.E. 476, 
121 S.C. 89. 


Tex.—Guerrera v. State, 148 S.W.2d 
421, 141 Tex.Cr. 278—Parrish v. 
State, 135 S.W.2d 491, 138 Tex.Cr. 
212—^Waybourn v. State, 19 S.W.2d 
60, 113 Tex.Cr. 50—Maddox v. 
State, 254 S.W. 800, 95 Tex.Cr. 429 
—Pox V. State, 253 S.W. 294, 95 
Tex.Cr. 220. 

Va.—Terry v. Commonwealth, 6 S.E. 
2d 673, 174 Va. 507—Tester v. Com¬ 
monwealth, 160 S.E. 62, 157 Va. 826 
— ^V^oods V. Commonwealth, 124 S. 
E. 458, 140 Va. 491. 

Wash.—State v. Diebold, 277 P. 394, 
152 Wash. 68. 

30 C.J. p 311 note 26. 

Codefeudants 

(1) Evidence held insufficient to 
sustain a conviction as to one of two 
or more codefendants. 

Cal.—People v. Hoyt, 125 P.2d 29, 
20 Cal.2d 306. 

Ky.—Burton v. Commonwealth, 152 S. 
W. 545, 151 Ky. 587. 

(2) Evidence held insufficient to 
sustain a conviction as to two of 
several codefendants.—Montalbo v. 
State, Tex.Cr., 166 S.W.2d 694. 
Contradictory testimony of ignorant 

witness 

Miss.—Matthews v. State, 50 So. 561, 
96 Miss. 169. 

30 C.J. p 311 note 26 [a]. 

Conviction with death penalty held 
not sustained 

Okl.—Fritz v. State, 128 P. 170, 8 
OkLCr. 342. 

Tex.—Ely v. State, 141 S.W.2d 62*8, 
139 Tex.Cr. 520—Foley v. State, 272 
S.W. 799, 100 Tex.Cr. 269. 

Murder of detective 
Ill.— People V. Williams, 147 N.E. 443, 
316 Ill. 575. 

Murder of husband 

Ky.—^Woolery v. Commonwealth, 130 

.. S.W.2d 792, 279 Ky. 438. 

Okl.—Hubbard v. State, 112 P.2d 174, 
71 Okl.Cr. 373. 

Use of rock 

Fact that death resulted from use 
of rock did not necessarily show af¬ 
firmatively that rock was a weapon 
likely to produce death and that kill¬ 
ing was murder.—Greenway v. State, 
1 S.E.2d 217, 59 Ga.App. 461. 

Murder with malice aforethought 
Tex.—Ely v. State, 141 S.W.2d 626, 
139 Tex.Cr. 520—Parks v. State, 99 
S.W.2d 943, 131 Tex.Cr. 461. 

25. Miss.—Cockrell v. State, 168 So. 
617. 175 Miss. 613. 

Tex.—Claxton v. State, 288 S.W. 444, 
i 105 Tex.Cr. 308. 
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circumstances a conviction for murder has been 
held flag’rantly against the evidence.^® The courts 
have also passed on the sufficiency of the evidence 
to establish such specific matters connected with 
the offense of murder as the commission of other 

crimes.27 

b. Doubt as to Degree; Mitigating Circum¬ 
stances 

Reasonable doubt as to whether murder of a more 
serious or less serious grade or degree has been estab¬ 
lished precludes conviction of the more serious grade or 
degree. 

Where there is a reasonable doubt as to whether 
the killing was done with malice, accused cannot 
be convicted of murder.^S In a jurisdiction which 
divides unlawful killing into murder with malice and 
murder without malice, where the evidence produc¬ 
es a reasonable doubt as to the existence of miti¬ 
gating circumstances, accused is entitled to have 
the punishment affixed to the crime of murder with¬ 
out malice.If the evidence creates a reasonable 


doubt as to the guilt of accused of murder in the 
first degree, he can be convicted only of murder in 
the second or a lesser degree.30 The jury’s mere 
doubt as to whether accused has established his af¬ 
firmative defense against murder in the first de¬ 
gree does not, however, require his acquittal.^i 

c. First Degree 

To sustain a conviction for murder in the first de¬ 
gree the evidence must be sufficient to establish all ele¬ 
ments of such offense and to satisfy the jury of the guilt 
of accused beyond a reasonable doubt. 

In order to support a conviction for murder in 
the first degree the evidence must be sufficient to 
establish all the elements of such offense^^ and 
sufficient to satisfy the jury of the guilt of ac¬ 
cused beyond a reasonable doubt.^^ Accordingly, 
intent to kill,^^ deliberation and premeditation, 
and commission of, or attempt to commit, another 
offense^® when essential elements of murder in the 
first degree, must be established beyond a reasonable 
doubt. 


26. Ky.—^T\’’ilson v. Commonwealth, 
271 S.W. 1055. 208 Ky. 707. 

27. Evidence lield sufficient to show 
homicide in commission of other 

I crimes so as to warrant conviction of 
murder. 

Ga.—Simmons v. State, 184 S.E. 291, 
181 Ga. 761—Castleberry v. State, 
173 S.E. 833, 178 Ga. 663—Kelley v. 
State, 150 S.E. 427, 169 Ga. 373— 
Simpson v. State, 148 S.E. 511, 168 
Ga. 598—Morrow v. State, 148 S.E. 
500, 16S Ga. 575—Crumady v. State, 
148 S.E. 157, 168 Ga. 457. 

Ill.—People V. Woodward, 169 N.E. 
321, 337 Ill. 493. 

Ky.—^W’oodford v. Commonwealth, 81 
S.W\2d 403, 258 Ky. 728—Dewberry 
V. Commonwealth, 44 S.W 2d 1076, 
241 Kj'. 726—Brannon v. Common¬ 
wealth, 286 S.W". 785, 215 Ky. 589. 
Okl.—Mannon v. State, 98 P.2d 73, 68 
OkLCr. 267—Lakes v. State, 67 P. 
2d 457, 61 Okl.Cr. 252—Lovett v. 
State, 1 P.2d 800, 51 Okl.Cr. 324. 
Tex.—Layes v. State, 113 S.W.2d 909, 
133 Tex.Cr. 627—Smith v. State, 78 
S.W.2d 621. 128 Tex.Cr. 34—Maxey 
V. State, 285 S.W. 617, 104 Tex.Cr. 
661—Dyer v. State, 257 S.W. 902, 
96 Tex.Cr. 301. 

28. Ala.—Miller v. State, 40 So. 47, 
145 Ala. 677. 

Sufficiency of evidence as to malice 
generally see supra § 316. 

29. Tex-—Brewer v. State, 157 S.W. 
2d 38S, 143 Tex.Cr. 136. 

30. Va.—Maxwell v. Commonwealth, 
187 S.E. 506, 167 Va. 490—Dingus 
v. Commonwealth, 149 S.E. 414, 153 
Va. 846—Sims v. Commonwealth 
115 S.E. 382, 134 Va. 736. 

30 C.J. p 312 note 40. 


31, Pa.—Commonwealth v. Walker, 
129 A. 453, 283 Pa. 468. 

32, Pa.—Commonwealth v. lacobino, 
178 A. 823, 319 Pa. 65. 

33, Iowa.—State v. Flory, 199 N.W. 
303, 198 Iowa 75. 

Pa.—Commonwealth v. lacobino, 178 
A. 823, 319 Pa. 65—Commonwealth 
V. Touri, 144 A. 761, 295 Pa. 50. 
Clear and convincing proof re^nired 
U-S.—Young v. U. S., C.C.A.Tex., 97 
F.2d 200, 117 A.D.R. 316. rehearing 
denied 97 F.2d 1023. 

34, Pa.—Commonwealth v. Drago, 88 
Pittsb.Leg.J. 647. 

Homicide in perpetration of ro-bhery 
Where homicide was committed in 
perpetration of robbery, proof of ac¬ 
cused’s specific intent to kill is not 
prerequisite to conviction of murder 
in first degree.—Leopold v. People, 95 
P.2d 811, 105 Colo. 147. 

35, Ark.—McGraw v. State, 42 S.W. 
2d 373, 184 Ark. 342. 

Fla.—Douglas v. State, 10 So.2d 731 
—Forehand v. State, 171 So. 241, 
126 Fla. 464—Phillips v. State, 101 
So. 204, 88 Fla. 117. 

Ind.—Everett v. State, 195 N.E. 77, 
208 Ind. 145. 

N.T,—People v. Paige, 28 N.E.2d 922 
283 N.Y. 479. 

N.C.—State v. Hawkins, 199 S.E. 284, 
214 N.C. 326—State v. Bowser 199 
S.E. 31. 214 N.C. 249—State v. Per¬ 
ry, 184 S.E. 545, 209 N.C. 604_ 

State V. Lewis, 183 S.E. 357, 209 
N.C. 191—State v. Keaton, 175 S.E. 
296, 206 N.C. 682. 

—Commonwealth v, Senft, 12 Pa. 
Dist. & Co. 735. 
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Utah.—State v. Masato Karumai, 126 
P.2d 1047, 101 Utnh 592. 

Va.—^Nelson v. Commonwealth, 191 S. 

E. 620. 168 Va. 742. 

30 C.J. p 293 note 82. 

Absence of motive 
The absence of a sufficient motive 
for killing a person is not conclusive 
on the question whether there was 
sufficient deliberation and premedita¬ 
tion to make the killing murder in 
the first degree.—People v. Ferraro, 
55 N.E. 931, 161 N.Y. 365, 14 N.Y.Cr. 
266. 

Preexisting malice 

The prior existence of actual mal¬ 
ice IS not alone sufficient to show the 
requisite deliberation and premedita¬ 
tion for a conviction of murder in the 
first degree.—State v. Thomas, 24 S. 
E. 431, 118 N.C. 1113. 

Express evidence of deliberate pur¬ 
pose to till not required 
Cal.—People v. Smith, 104 P.2d 510, 
15 Cal 2d 640—People v. Smith, 77 
P.2d 277, 25 Cal.App.2d 241—Peo¬ 
ple v. Campos, 52 P.2d 251, 10 Cal. 
App.2d 310. 

36. N.H.—State v. Greenleaf, 54 A. 
38, 71 N.H. 606. 

30 C.J. p 303 note 25 [a], [b]. 
Eesistiug arrest by, or escaping 
from, officer 

Where the homicide is committed 
in resisting arrest by, or in escap¬ 
ing from, an officer acting in the 
discharge of his duty, it must be 
clearly shown that accused had 
knowledge of the official character of 
deceased, in order to convict him of 
murder in the first degree.—Brown 
v. State. 20 So. 103, 109 Ala. 70—30 
C.J. p 303 note 30. 
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Under statutes applicable to crimes punishable by 
death, it is held in some jurisdictions that no con¬ 
viction can be had for murder in the first degree 
without the testimony of at least two witnesses or 
its equivalent.^'^ To comply with such a statute it 
is not necessary to prove each important fact by 
two witnesses but it is sufficient if the evidence as 
a whole equals that of two witnesses.*® 

A conviction of murder in the first degree may 
be supported not only by evidence of a direct or 
positive character, but by evidence wholly circum¬ 
stantial,*® provided it is such as to produce on the 
minds of the jury a conviction of guilt beyond a 

37 , Conn.—State v. Palm, 197 A. 168, 

123 Conn. 666—State v. Williams. 


reasonable doubt,40 or is sufficiently cogent to ex¬ 
clude every other reasonable hypothesis except the 
guilt of accused.4i Evidence partially^^ or largely^^ 
circumstantial may, likewise, be sufficient to sustain 
a conviction for murder in the first degree. Par¬ 
ticular circumstantial evidence relied on to support 
a conviction for murder in the first degree has, 
however, been held insufficient.^^ 

Within the application of the foregoing princi¬ 
ples the courts in many cases, on a review of par¬ 
ticular evidence, have held it sufficient to sustain a 
conviction for murder in the first degree to sus¬ 
tain a conviction for murder in the first rather than 


96 A. 370, 90 Conn. 126. 

Value of evidence determined lay jury 
Conn.—State v. Washelesky, 70 A- 
62, 81 Conn. 22. 

30 C.J. P 314 note 51 [a]. 

38. Conn.—State v. Cots, 9 A. 2d 138, 
126 Conn. 48—State v. Palko. 191 
A. 320, 122 Conn. 529, 113 A.L.R. 
628, affirmed Palko v. State of Con¬ 
necticut, 58 S.Ct. 149, 302 U.S. 319, 
82 L.Ed. 288—State v. Chin Lung, 
139 A. 91, 106 Conn. 701—State v. 
Schutte, 117 A. 508, 97 Conn. 462 

_State V. Candido, 105 A. 442, 93 

Conn. 242. 

30 C.J. p 314 note 52. 

39. Ark.—Jefferson v. State, 120 S. 
W.2d 327, 196 Ark. 897—McGraw v. 
State, 42 S.W.2d 373, 184 Ark. 342. 

Cal.—People v. Dale, 59 P.2d 1014, 

7 Cal.2d 156—People v. McQuate, 
39 P.2d 408, 2 CaL2d 227—People 
V. Johnson, 263 P. 524, 203 Cal. 153 
—People V. Green, 87 P 2d 821, 13 
Cal.2d 37—People v. McNeer, 57 P. 
2d 1018, 14 Cal.App.2d 22. 

Ind.—Smith v. State, 152 N.E. 803, 
198 Ind. 156. 

Iowa.—State v. Grba, 194 N.W. 250, 
194 Iowa 241. 

Ii^o.—State V. Taylor, 148 S.W.2d 802, 
347 Mo. 607—State v. McCracken, 
108 S.W.2d 372, 341 Mo. 697 —State 
V. Cade, 34 S.W.2d 82, 326 Mo. 1132. 
Mont.—State v. Lavelle, 300 P. 293, 
90 Mont. 27. 

N.M.—State v. Hernandez, 7 P.2d 930, 
36 N.M. 35. 

N.C.—State v. Watson, 24 S.B.2d 
540, 222 N.C. 672. 

S.C.—State V. Bigham, 112 S.E. 332, 
119 S.C. 368. 

30 C.J. P 314 note 49. 

CoxumissioxL of, or attempt to com¬ 
mit, other offense may be sufficiently 
established by circumstantial evi¬ 
dence.—Huffman v. Commonwealth, 
190 S.E. 265, 168 Va. 668. 

Deliberation and premeditation may 
be sufficiently established by circum¬ 
stantial evidence. 


Ark.—Dowell v. State, 86 S.W.2d 23, 
191 Ark. 311. 

Cal.—People v. Golsh, 219 P. 456, 63 
Cal.App. 609. 

Fla.—Crawford v. State, 1 So.2d 713, 
146 Fla. 729—Forehand v. State, 
171 So. 241. 126 Fla. 464—Padgett 

V. State, 163 So. 291, 121 Fla. 42— 
Phillips V. State, 101 So. 204, 88 
Fla. 117—Ryan v. State, 92 So. 571, 
83 Fla. 610. 

Iowa.—State v. Woodmansee, 233 N. 

W. 725, 212 Iowa 596—State v. 
Kiieeskern, 210 N.W. 465, 203 Iowa 
929 —State v. Cooper, 191 N.W. 891, 
195 Iowa 258. 

Mont.—State v. Cates, 33 P.2d 578, 97 
Mont, 173. 

N.C.—State V. Watson, 24 S.E 2d 540, 
222 N.C. 672—State v. Hammonds. 

3 S.E.2d 439, 216 N.C. 67—State v. 
Buffkin, 183 S.E. 543, 209 N.C. 117. 
Or.—State v. Butchek, 254 P. 805, 121 
Or. 141, denying rehearing 253 P. 
367, 121 Or. 141. | 

30 C.J. p 293 note S3. 

40. Ala.—Hall v. State, 40 Ala. 698. 
30 C.J. p 314 note 50. 

41. Fla.—McLaren v. State, 188 So. 
574, 137 Fla. 783. 

42. Ariz.—Knight v. State, 69 P.2d 
569, 50 Ariz. 108—^West v. State, 
208 P. 412, 24 Ariz. 237. 

Oal.—People v. Shaver, 61 P.2d 1170, 
7 Cal.2d 586—People v. Connelly, 
234 P. 374, 195 Cal. 584—People v. 
Chwistek, 24 P.2d 872, 134 Cal App. 
32. 

30 C.J. P 312 note 42 [d]. 

43. Cal.—People v. Lew Fat, 207 P. 
881, 189 Cal. 242. 

N.C.—State v. Bazemore, 13? S.E. 172, 
193 N.C. 336. 

44. Cal.—People v. Lamson, 36 P.2d 
361, 1 Cal.2d 648. 

Deliberation and premeditation 
held not established by evidence of 
flight of accused from scene of hom¬ 
icide.—State V. Evans, 150 S.E. 678, 
198 N.C. 82—State v. Foster, 41 S. 
E. 284, 130 N.C. 666. 

45. Ala.—Canty v. State, 11 So. 2d 
844, certiorari denied Canty v. 
State of Alabama, 63 S.Ct. 1030, 
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319 U.S. 746, 87 L Ed. 1701 —Patty 
V. State, 6 So 2d 399, 242 Ala. 304 
—Herring v. State, 5 So.2d 104, 242 
Ala. 85—Vernon v. State, 196 So. 
96, 239 Ala. 593, certiorari denied 
Vernon v. State of Alabama, 61 S. 
Ct. 135, 311 U.S. 694, 85 L Ed. 449, 
rehearing denied 61 S.Ct. 390, 311 
U.S. 730, 85 L.Ed. 475, vacated 61 
S.Ct. 833, 313 U.S. 540, 85 L Ed. 
1509, certiorari granted 61 S.Ct. 
833, 313 U.S. 540, 85 L.Ed. 1509, re¬ 
versed on other grounds 61 S.Ct. 
1092, 313 U.S. 547, 85 L.Ed. 1513 
—Whitfield V. State, 182 So. 42, 236 
Ala. 312—Arant v. State, 167 So. 
540, 232 Ala. 275—Stewart v. State, 
165 So. 840, 231 Ala. 594—Gross v. 
State, 165 So. 840, 231 Ala. 529— 
Carter v. State, 123 So. 50, 219 Ala. 
670—Houston v. State, 95 So. 145, 
208 Ala. 660. 

Ariz.—State v. Tuttle, 118 P.2d 88, 58 
Ariz. 116—^Anderson v. State, 68 
P.2d 673, 50 Ariz. 36—Doughty v. 
State, 33 P.2d 991, 44 Ariz. 100— 
Macias v. State, 283 P. 711, 36 Ariz. 
140 —Janovich v. State, 256 P. 359, 
32 Ariz. 175. 

Ark.—Luckyado v. State, 163 S.W.2d 
146, 204 Ark. 462—^^Vilson v. State, 
159 S.W.2d 726, 203 Ark 920—Her¬ 
ron V. State, 154 S.W.2d 351, 202 
Ark. 927—Burnett v. State, 126 S. 
W.2d 277, 197 Ark. 1024—Noble v. 
Slate, 112 S.W.2d 631, 195 Ark. 453 
—Turner v. Slate, 96 S.W.2d 455, 
192 Ark. 937—Dowell v. State, 86 S. 
W.2d 23, 191 Ark. 311—Booe v. 
State, 67 S.W.2d 1019, 188 Ark. 774 
—Simmons v. State, 42 S.W.2d 549, 
184 Ark. 373—Tolliver v. State, 40 
S.W.2d 421, 183 Ark. 1122—Floyd 
v. State, 25 S.W.2d 766, 181 Ark. 
185—Howell V. State, 22 S.W.2d 47, 
180 Ark. 241—Roe v. State, 20 S.W. 
2d 128, 179 Ark. 1199—Crowe v. 
State, 13 S.W.2d 606, 178 Ark. 1121 
—Lowmack v. State, 12 S.W.2d 909, 
178 Ark. 928—Brown v. State, 7 S. 
W.2d 10, 177 Ark. 1193—Adams v. 
State, 293 S.W. 19, 173 Ark. 713— 
Johnson v. State, 287 S.W. 172, 
171 Ark. 1188—Stribling v. State, 
284 S.W. 38, 171 Ark. 184—Lesieurs 
V. State, 280 S.W. 9, 170 Ark. 560 
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—Clark V. State, 276 S.W. 849. 169 
Ark. 717—Harris v. State, 276 S.IV. 
361, 169 Ark. 627—Beason v. State, 
265 S.W. 956, 166 Ark. 142—Ab¬ 
bott V. State, 265 S.W. 666, 167 
Ark. 677—Clark v. State, 259 S.W. 
378, 163 Ark. ISO—Thomas v. State, 
257 S.W. 376, 161 Ark. 644—Beavers 
V. State, 251 S.W. 375, 15S Ark. 640 
—Bullen V. State, 245 S.W. 493, 
156 Ark. 148—Burns v. State, 243 
S.W. 963, 155 Ark. 1—Webb v. 
State, 242 S.W. 3SO, 154 Ark. 67. 
Cal.—People v. Gireth. 129 P.2d 684, 
21 Cal.2d 58—People v. Wells, 124 
P.2d 809, 20 Cal.2d 191—People v. 
Briggs, 123 P.2d 433, 20 Cal.2d 42 
—People V. Reed, 110 P.2d 394, 17 
Cal. 2d 405, followed in People v. 
Thurman, 110 P.2d 395, 17 Cal.2d 
873—People v. Smith, 95 P.2d 453, 
14 Cal. 2d 541—People v. Lisenba, 
94 P.2d 569, 14 Cal.2d 403, super¬ 
seding 89 P.2d 39, certiorari grant¬ 
ed Lisenba v. People of State of 
California, 61 S.Ct. 68, two cases, 
311 U.S. 617, 85 L.Ed. 391, affirmed 
61 S.Ct. 832, two cases, 313 U.S. 
537, 85 L.Ed. 1507, vacated 61 S.Ct 
956, two cases, 313 U.S. 597, 85 L. 
Ed. 1550, affirmed 62 S.Ct. 280. 314 

U.S. 219, 86 L.Ed. 166, rehearing 
denied 62 S.Ct. 620, two cases, 315 

U. S. 826, 86 L.Ed. 1222—People v. 
Lariscy, 92 P.2d 638, 14 Cal.2d 30— 
People V. Smith, 88 P.2d 682, 13 
Cal.2d 223—People v. French, 87 P. 
2d 1014, 12 Cal.2d 720—People v. 
Goodwin, 72 P.2d 551, 9 Cal.2d 711 
—People V. Perkins, 66 P.2d 631, 
8 Cal.2d 502—People v. Pacren, 64 
P.2d 408, 8 Cal-2d 136—People v. 
Dale, 59 P.2d 1014, 7 OaL2d 156— 
People V. Gonzales, 59 P.2d 983, 

7 Cal.2d ICO—People v. Sam, 58 P. 
2d 912, 6 Cal.2d 548—People v. Kel¬ 
logg, 57 P.2d 1305, 6 Cal.2d 448— 
People V. James, 57 P.2d 114, 6 
Cal. 2d 226—People v. Gosden, 56 P, 
2d 211, 6 Cal.2d 14—People v. West, 
49 P.Cd 276, 4 Cal.2d 367—People 

V. Madison, 46 P.2d 159, 3 Cal.2d 
66 S—People v. Lami, 36 P.2d 192, 
1 Cal.2d 497—People v. Larrios, 30 
P.2d 404, 220 Cal. 236—People v. 
Hayes, 30 P.2d 21, 220 Cal. 220— 
People V. Fleming, 23 P.2d 28, 218 
Cal. 300—People v. Puller, 13 P.2d 
689, 216 Cal. 81—People v. Bolton, 

8 P.2d 116, 215 Cal. 12—People v. 
Franco, 7 P.2d 181, 214 Cal. 578— 
People V. King, 1 P.2d 15, 213 Cal. 
89—People v. McCabe, 297 P. 547, 
212 Cal. 70—People v. Dias, 292 P. 
459, 210 Cal. 495—People v. North- 
cott, 289 P. 634, 209 Cal. 639. 70 A. 
L.R. 806—People v. Gomez, 286 P. 
998, 209 Cal. 296—People v. John¬ 
son. 263 P. 524, 203 Cal. 153—Peo¬ 
ple V. Shannon, 263 P. 522, 203 Cal. 
139—^People v. Watters, 259 P. 442, 
202 Cal. 154—People v. Clark, 259 
P. 47, 201 Cal. 474—People v. 
Adams, 249 P. 186, 199 Cal. 361— 
People V. Watts, 247 P. 884, 198 


Cal. 776—People v. Adams, 245 P. 
821, 198 Cal. 454—People v. Hen¬ 
drix. 221 P. 349, 192 Cal. 441— 
People V. Marui, 211 P. 8, 190 Cal. 
174-_People v. Vaiz, 131 P.2d 407, 
55 Cal.App.2d 714—People v. Walsh, 
122 P.2d 671, 50 Cal.App.2d 164— 
People V. Pianezzi, 108 P.2d 685, 
42 Cal.App.2d 270, certiorari denied 
Pianezzi v. People of State of Cali¬ 
fornia, 62 S.Ct 81, two cases, 314 

U. S. 611, 86 L.Ed. 492—People v. 
Tagawa, 103 P.2d 1024, 39 Cal.App. 
2d 584—People v. De La Roi, 97 P. 
2d 836, 36 Cal.App.2d 287—People 
v. Wynn. 92 P.2d 445, 33 Cal.App. 
2d 578—People v. Sambrano, 91 P. 
2d 221, 33 Cal.App.2d 200—People 

V. Martinez, 88 P.2d 758, 31 Cal. 

App.2d 625—People v. Acosta, 68 P. 
2d 298, 21 Cal.App.2d 57—People 
v. Flores, 58 P.2d 1311, 15 Cal.App. 
2d 58—People v. Fanning, 47 P.2d 
308, 7 Cal.App.2d 715—People v. 
Flores, 36 P.2d 239, 1 Cal.App.2d 
58—People v. Chwistek, 24 P.2d 
872, 134 Cal.App. 32—People v. 

Russo, 24 P.2d 580, 133 Cal.App. 
468—People v. Egan, 23 P.2d 1042, 
133 Cal.App. 152—People v. Hen¬ 
dricks, 18 P.2d 715, 129 Cal.App. 
156—People v. Borja, 10 P.2d 477, 
122 Gal.App. 646—People v. Roder¬ 
ick. 5 P.2d 463, 118 Cal.App. 457— 
People V. Montezuma, 3 P.2d 370, 
117 Cal.App. 125, modified on other 
grounds and rehearing denied 4 P. 
2d 285, 117 CaLApp. 125—People 
v. Jones, 2 P.2d 818, 116 Cal.App. 
432—People v. Selph, 289 P. 918, 
106 Cal.App. 704—People v. Weeks, 
286 P. 514, 104 CaLApp. 70S—Peo¬ 
ple V. Valenti, 284 P. 485, 103 Cal. 
App. 249—People v. Goodwin, 270 
P. 747, 94 CaLApp. 164—People v. 
Will, 248 P. 1078, 79 CaLApp. 101 
—People v. Vatek, 236 P. 163, 71 
CaLApp. 453—People v. Middleton, 
223 P. 448, 65 CaLApp. 175—Peo¬ 
ple V. Shelest, 216 P. 389, 62 Cal. 
App. 213—People v. Wilson, 215 P. 
565, 61 Cal.App. 611. 

Colo.—Payne v. People, 132 P.2d 441, 
110 Colo. 236—Agnes v. People, 93 
P.2d 891, 104 Colo. 527—Maestas v. 
People, 11 P.2d 227, 91 Colo. 36— 
O’Loughlin v. People, 10 P.2d 543, 
90 Colo. 368, 82 A.L.R. 622—Moya 
v. People, 293 P. 335, 88 Colo. 139 
—Herrera v. People, 287 P. 643, 
87 Colo. 360—^Weiss v. People, 285 
P. 162, 87 Colo. 44—Ives v. People, 
278 P. 792, 86 Colo. 141—Massie v. 
People, 258 P. 226, 82 Colo. 205— 
Lowe V. People, 234 P. 169, 76 Colo. 
603—Brindisi v. People, 230 P. 797, 
76 Colo. 244. 

Conn.—State v. Dodez, 179 A. 653, 
120 Conn. 216—State v. Di Battista, 
148 A. 664, 110 Conn. 549—State v. 
Chapman. 130 A. 899, 103 Conn. 453. 
D.C.—Jordon v. U. S., 87 P.2d 64, 66 
App.D.C. 309, certiorari denied 58 
S.Ct. 762, 303 U.S. 654. 82 L.Ed. 
1114. 


Fla.—Stanton v. State. 5 So. 2d 4, 148 
Fla. 732—Lundon v. State, 199 So. 
755, 145 Fla. 470—Williams v. 

State, 197 So. 562, 143 Fla. 826— 
Gray v. State, 197 So. 333, 143 Fla 
588—Mardorff v. State, 196 So. 625, 
143 Fla. 64—Parker v. State, 194 
So. 484, 142 Fla. 210—Wester v. 
State, 193 So. 300, 141 Fla. 369— 
Baker v. State, 188 So. 634, 137 

Fla. 27—Smith v. State, 177 So. 
222, 129 Fla. 611—Rowe v. State, 
174 So. 820, 128 Fla. 394—Hasty 
V. State, 162 So. 910, 120 Fla. 269— 
Jarvis V. State, 156 So. 310, 115 

Fla. 320, error denied 160 So. 366, 
118 Fla. 577—Milligan v. State, 147 
So. 260, 109 Fla. 219—Rhodes v. 
State, 140 So. 309, 104 Fla. 520— 
Bullard v. State, 117 So. 381, 95 
Fla. 997—Buchanan v. State, 116 
So. 275, 95 Fla. 301—Davis v. State. 
116 So. 226. 95 Fla. 259—Henderson 
v. State, 113 So. 689, 94 Fla. 318 
—Green v. State, 113 So. 121, 93 
Fla. 1076—McGowan v. State, 102 
So. 890, 89 Fla. 5—Taylor v. State, 
102 So. 884, 88 Fla. 555—Britt v. 
State, 102 So. 761. 88 Fla. 482— 
Martin v. State, 98 So. 827, 86 Fla. 
616—^Washington v. State, 98 So. 
603, 86 Fla. 519—Whitten v. State, 
97 So. 496, 86 Fla. Ill—Pope v. 
State. 94 So. 865, 84 Fla. 428. 
Idaho.—State v. Hargraves, 107 P.2d 
854, 62 Idaho 8—State v. Pox, 16 
P.2d 663, 52 Idaho 474—State v. 
McClurg, 300 P. 898, 50 Idaho 762 
—State V. Caviness, 235 P. 890, 
40 Idaho 500. 

Ind.—Hicks v. State, 11 N.E.2d 171, 
213 Ind. 277, certiorari denied 
Hicks V. State of Indiana, 58 S.Ct. 
951, 304 U.S. 564, 82 L.Ed. 1531— 
Sweazy v. Slate, 1 N.E.2d 992, 210 
Ind. 674, rehearing denied 5 N.E.2d 
511, 210 Ind. 674—Everett v. State, 

195 N.E. 77, 208 Ind. 145—Carlin 
v. State, 184 N.E. 543, 204 Ind. 644 
—Pollard V. State, 166 N.E. 654, 
201 Ind. 180, 84 A.L.R. 779—Pruitt 

V. State, 152 N.E. 830, 198 Ind. 141 
—Castro V. State, 147 N.E. 321, 

196 Ind. 385. 

Iowa.—State v. Swank, 296 N.W. 219, 
229 Iowa 1123—State v. Heinz, 275 
N.W. 10, 223 Iowa 1241, 114 A.L.R. 
959—State v. Woodmansee, 233 N. 

W. 725, 212 Iowa 596—State v. Van 
Doran, 226 N.W. 19, 208 Iowa 863 
—State V. Troy, 220 N.W. 95, 206 
Iowa 859, opinion supplemented 221 
N.W. 370—State v. Gibson, 214 N. 

W. 743, 204 Iowa 1306—State v. 
Kneeskem, 210 N.W. 465, 203 Iowa 
929—State v. Gaskill, 204 N.W. 
213, 200 Iowa 644—State v. Pavey, 
188 N.W. 593, 193 Iowa 985—State 
V. Weeks, 188 N.W. 591, 193 Iowa 
1024. 

Kan.—State v. Sieg, 61 P.2d 871, 144 
Kan. 440—State v. Hartsock, 58 P. 
2d 1144, 144 Kan. 227—State v. 
Harding, 46 P.2d 617, 142 Kan. 347 
—State v. Olthoff, 40 P.2d 384, 143 
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j^an. 70—State v. Mathews, 21 P.2d 
408, 137 Kan. 546—State v. Nether- 
ton 3 P.2d 495, 133 Kan. 685— 
State V. Paine. 271 P. 308. 126 Kan 
752—State v. Hardisty, 249 P. 617, 
121 Kan. 576. rehearing denied 253 
P 615, 122 Kan. 527—State v. 

Heel, 243 P. 280. 120 Kan. 221-- 
State V. Norris, 223 P. 1093. 115 
Kan. 693. 

Hass.—Commonwealth v. Belenski, 
176 N.E. 501. 276 Mass. 35—Com¬ 
monwealth V. Knowlton, 163 N.E. 
251, 265 Mass. 382 —Commonwealth 

V. Vandenhecke, 143 N.E. 337, 248 
Mass. 403. 

Mich.— People v. Statkiewicz. 225 N. 

W. 540, 247 Mich. 260. 

Minn.— State v. Rowe, 280 N.W. 646, 
203 Minn. 172—State v. Gleeman. 
212 N.W. 203, 170 Minn. 197. 

Mo.—State v. Kenyon, 126 S.W.2d 
245, 343 Mo. 1168—State v. Batson, 
116’ S.W.2d 35, 342 Mo. 450—State 

V. Boyer, 112 S.W.2d 575. 342 Mo. 

64 _State v. Couch, 111 S.W.2d 147, 

341 Mo. 1239—State v. Schnelt, 108 
S.W.2d 377, 341 Mo. 241—State v. 
Richardson, 102 S.W.2d 653, 340 

680—State v. McDaniel, 80 S. 

W. 2d 185, 336 Mo. 656—State v. 

Hill, 76 S.W.2d 1092—State v. 
Goodwin, 61 S.W.2d 960, 333 Mo. 
168—State v. Miller, 56 S.W.2d 92, 
331 Mo. 675—State v. Meadows, 51 
S.W.2d 1033, 330 Mo. 1020—State v. 
Golden, 51 S.W.2d 91, 330 Mo. 784 
—State V. Painter, 44 S.W.2d 79, 
329 Mo. 314—State v. Cropper, 36 
S.W.2d 923, 327 Mo. 193—State v. 
Lowry, 12 S,W.2d 469, 321 Mo. 

870—State v. Benson, 8 S.W.2d 49 
—State V. Cockriel, 285 S.W. 440, 
314 Mo. 699—State v. Cartwright, 
278 S.W. 694—State v. Daniels, 274 
S.W. 26—State v. Crump, 267 S.W. 
822—State v. Sadowski, 256 S.W. 
753—State v. Johnson, 252 S.W. 623 
—State V. Seward, 247 S.W. 150. 

Mont.—State v. Cates. 33 P.2d 578, 
97 Mont. 173—State v. Danner, 226 
P. 475, 70 Mont. 517—State v, 

Fleming, 224 P. 277, 70 Mont. 137 
—State V. Poole, 216 P. 798, 68 
Mont. 178. 

Neb.—Bassinger v. State, 5 N.W. 2d 
222, 142 Neb. 93—Dobry v. State, 
263 N.W. 681, 130 Neb. 51—Dean v. 
State, 259 N.W. 175, 128 Neb. 466 
—Swartz V. State, 225 N.W. 766, 
118 Neb. 591—Sharp v. State, 220 
N.W. 292, 117 Neb. 304—Hill v. 
State, 215 N.W. 789, 116 Neb. 73— 
Bartlett v. State, 211 N.W. 994, 115 
Neb. 148—Ringer v. State, 207 N. 
W. 928, 114 Neb. 404—Simmons v. 
State, 197 N.W. 398, 111 Neb. 644, 
certiorari denied Simmons v. Pen- 
ton, 45 S.Ct. 514, 268 U.S. 696, 69 
L.Ed. 1162—Nichols v. State, 191 
N.W. 333, 109 Neb. 335. 

Nev.—State v. Tecope, 15 P.2d 677, 54 
Nev. 308—State v. Watts, 290 P. 
732, 52 Nev. 453, affirmed 296 P. 26, 
53 Nev. 200—White v. State, 285 


P. 503, 52 Nev. 235—State v. Wil¬ 
liams, 257 P. 619, 50 Nev. 271— 
State V. Jukich, 242 P. 590, 49 Nev. 
217. 

N.J.—State V. Foulds, 23 A.2d 895, 
127 NJ.Law 336—State v. Leaks, 

18 A.2d 33, 126 N.J.Law 115—State 
V. Leaks. 17 A.2d 550, 126 N.J.Law 
115—State V. Heathcoat, 194 A. 252, 
119 N.J.Law 33—State v. Tomaini, 
191 A. 870. 118 N.J.Law 162—State 
V. McNamara, 185 A. 479, 116 N. 
J.Law 497, certiorari denied Mc¬ 
Namara V. State of New Jersey, 57 
S.Ct. 32, 299 U.S. 568, 81 L.Ed. 419 
—State V. McNamara, 184 A. 797, 
116 N.J.Law 497—State v. Haupt¬ 
mann, 180 A- 809, 115 N.J.Law 412, 
certiorari denied Hauptmann v. 
State of New Jersey, 56 S.Ct. 310, 
296 U.S. 649, 80 L.Ed. 461—State 
V. Burrell, 170 A. 843. 112 N.J.Law 
330—State v. Fine, 164 A. 433, 110 
N.J.Law 67—State v. Di Dolce, 160 

A. 516, 109 N.J.Law 233—State v. 
Rusnak, 154 A. 754, 108 N.J.Law 
84—State v. Treficanto, 146 A. 313. 
106 N.J.Law 344—State v. Scott, 
142 A. 7, 104 N.J.Law 544—State 
V. Fuersten, 135 A. 894, 103 N.J. 
Law 383—State v. Doro, 134 A. 611, 
103 N.J.Law 88—State v. Catania, 
134 A. 110, 102 N.J.Law 569—State 
V. Mosley, 131 A. 293, 102 N.J.Law 
94—State v. Genese, 130 A. 642, 
102 N.J.Law 134. 

N.M.—State v. Diaz, 13 P.2d 883, 36 
N.M, 284. 

N.Y.—People v. Porte, 18 N.E. 2d 31, 
279 N.T. 204, 119 A.L.R. 1198, af¬ 
firming 4 N.Y.S.2d 913, 167 Misc. 
868, reargument denied 18 N.E.2d 
870, 279 N.Y. 788—People v. Api- 
cello, 9 N.E.2d 844. 275 N.Y. 222, 
112 A.L.R. 40—People v. Lytton, 
178 N.E. 290, 257 N.Y. 310, 79 A. 
L.R. 503—People v. Doran, 159 N. 

B. 379, 246 N.Y. 409—People v. Buz- 
zi, 144 N.E. 653, 238 N.Y. 390. 

N.C.—State v. Utley, 25 S E.2d 195, 
223 N.C. 39—State v. Neal, 23 S.E. 
2d 911, 222 N.C. 546—State v. Max¬ 
well, 6 S.E.2d 491, 216 N.C. 739— 
State V, Henderson, 3 S.E,2d 357, 
216 N.C. 99—State v. Caper, 2 S E. 
2d 864, 215 N.C. 670—State v. Dix¬ 
on, 2 S.E.2d 371, 215 N.C. 428— 
State V. Brace, 1 S.B.2d 891, 215 
N.C. 248—State v. Payne, 197 S.E. 
573, 213 N.C. 719—State v. Petree, 
197 S.E. 559, 213 N.C. 785—State v. 
Perry, 193 S.E. 727, 212 N.C. 533 
—State V. Grier, 183 S.E. 272, 209 
N.C. 298—State v. Glover, 179 S. 
E. 6, 208 N.C. 68—State v. Fox, 149 
S.E. 735, 197 N.C. 478—State v. 
Rodman, 125 S.E. 486, 188 N.C. 
720—State v. Walton, 124 S.E. 842, 
188 N.C. 437—State v. Benson, 111 
S.E. 869, 183 N.C. 795. 

N.D.—State V. Bannon, 244 N.W. 1, 
62 N.D. 517. 

Ohio.—Hunt v. State, 181 N.E. 651, 
42 Ohio App. 119—Koon v. State, 
165 N.E. 98, 30 Ohio App. 379. 
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Or.—State v. Cody, 241 P. 983, 116 
Or. 509. 

Pa.—Commonwealth v. Libonati, 3l 
A 2d 95, 346 Pa. 504 —Common¬ 

wealth V. Green, 29 A.2d 491—Com¬ 
monwealth V. Turza, 16 A.2d 401> 
340 Pa. 128—Commonwealth v. 
Schurtz, 10 A.2d 378, 337 Pa. 405 
—Commonwealth v. Hippie, 3 A. 
2d 353, 333 Pa. 33—Commonwealth 
V. Thacker, 194 A. 924, 328 Pa. 
402—Commonwealth v. Gable, 187 
A. 393, 323 Pa. 449—Commonwealth 
V. Walker, 171 A. 615, 314 Pa. 385 
—Commonwealth v. Kurutz, 168 A. 
28, 312 Pa. 343—Commonwealth v. 
Lehman, 164 A. 526, 309 Pa. 486 
—Commonwealth v. Garramone, 161 
A. 733, 307 Pa. 507, 89 A.L.R. 291 
—Commonwealth v. Prophet, 160 A. 
597, 307 Pa. 122—Commonwealth 
V. Kosh, 157 A. 479, 305 Pa. 146— 
Commonwealth v. Powell, 154 A. 
287, 303 Pa. 104—Commonwealth v. 
Tauza, 150 A. 649, 300 Pa. 375— 
Commonwealth v. Curry, 148 A. 
508, 298 Pa. 363—Commonwealth v. 
Watkins, 148 A. 65, 298 Pa. 165— 
Commonwealth v. Weston, 147 A. 
79, 297 Pa. 382—Commonwealth v. 
Roffel, 145 A. 692, 296 Pa. 164— 
Commonwealth v. Touri, 144 A. 761, 
295 Pa. 50—Commonwealth v. Arn¬ 
old, 140 A. 898, 292 Pa. 210— 
Commonwealth v. Scovern, 140 A. 
611, 292 Pa. 26—Commonwealth v. 
Elliott, 140 A. 537, 292 Pa. 16— 
Commonwealth v. Paul, 137 A. 606, 
289 Pa. 452—Commonwealth v. 
Winter, 137 A. 261, 289 Pa. 284— 
Commonwealth v. Caliendo, 123 A. 
797, 279 Pa. 293—Commonwealth v. 
Parker, 120 A 771, 277 Pa. 171— 
Commonwealth v. Vallelonga, 2 
Fay.L.J. 239. 

R.I. — state V. Hathaway, 161 A. 366, 
52 R.I. 492—State v. Brown, 146 A. 
415, 50 R.I. 171—State v. Manzello, 
137 A. 411, 48 R.I. 345. 

Tenn.—Leonard v. State, 292 S.W. 

849, 155 Tenn. 325. 

Utah.—State v. Draper, 27 P.2d 39, 
83 Utah 115—State v. Martin, 300 
P. 1034, 78 Utah 23—State v. Cerar, 
207 P. 597, 60 Utah 208. 

Va.—Cody v. Commonwealth, 23 S.E. 
2d 122, 180 Va. 449—Mosby v. 

Commonwealth, 190 S.E. 152, 168 
Va. 688—Johnson v. Common¬ 
wealth, 183 S.E. 577, 165 Va. 834 
—Quillin v. Commonwealth, 182 S. 
E. 218, 165 Va. 768—Hill v. Com¬ 
monwealth, 167 S.E. 264, 159 Va. 
993 —steel v. Commonwealth, 160 
S.E. 185, 157 Va. 810—Peoples v. 
Commonwealth, 137 S.E. 603, 147 
Va. 692. 

Wash.—State v. Richardson, 84 P.2d 
699, 197 Wash. 157—State v. Hall, 
56 P.2d 715, 185 Wash. 685—State 
V. Bradley, 27 P.2d 737, 175 Wash. 
481—State v. Stone, 13 P.2d 427, 
169 Wash. 233—State v. Carpenter, 
7 P.2d 573, 166 Wash. 478—State v. 
Much, 287 P. 57, 156 Wash. 403— 
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state V. Anderson, 231 P. 456, 132 
Wash. 130—State v. Colagino, 205 
P. 413, 119 Wash. 301. 

'^V.Va.—State v. Chaney, 1S6 S.E. 607, 
117 W.Va. 605—State v. Saunders, 
150 S.E. 519, lOS W.Va. 14 S—State 
V. Beale, 141 S.E. 401, 104 W.Va. 
617—Slate v. Beale, 141 S.E. 7, 
104 W.Va. 617. 

Wis.—Lee v. State, 294 X.W. 513, 
235 Wis. ISl—Moore v. State, 265 
X.W. 101, 220 Wis. 404—Melli v. 
State, 265 N.W. 79, 220 Wis. 419— 
Fanno v. State, 234 N.W. 366, 203 
WiS. 374—Ortiz v. State, 223 N.W. 
416, 198 Wis. 176—Deerkop v. 

State, 219 N.W. 27S, 196 Wis. 571— 
Tendrup v. State, 214 N.W. 356, 
193 AVis. 4S2—Eckman v. State, 209 
N.W. 715, 191 Wis. 63. 

Wyo.—Kaparos v. State, 26 P.2d '533, 
46 Wyo. 316—Lampitt v. State, 242 
P. 812. 34 Wyo. 247. 

30 C.J. p 312 note 42. 

Codefendants 

(1) Evidence held sufficient to sus¬ 
tain conviction of one of several co¬ 
defendants. 

Cal.—People v. Williams, 125 P.2d 9, 

20 Cal. 2d 273. 

Fla.—Lindberg v. State, 184 So. 662, 
134 Fla. 786—Brownlee v. State, 
116 So. 618, 95 Fla. 775. 

(2) Evidence held sufficient to sus¬ 
tain conviction of two of three code¬ 
fendants.—Stalnaker V. State, 183 So. 
294, 133 Fla. 671. 

(3) Evidence held sufficient to sus¬ 
tain conviction of all codefendants. 
Cal.—People v. Vacarella, 214 P. 237, 

61 Cal.App. 119, 

N.T.—People v. Creighton, 2 N.E.2d 
650, 271 N.Y. 263. 

N.C.—State v. Murray, 6 S.B.2d 513, | 
216 N.C. 681—State v. Sterling, 156 I 
S.E. 96, 200 N.C. 18. 

Va.—Belote v. Commonwealth, 115 S. 

E. 520, 135 Va. 468. 

Conviction with capital punishment 
sustained 

Cal.—People v. Cramer, 133 P.2d 399, 

21 Cal.2d 531—People v. Bollinger, 
237 P. 25, 196 Cal. 191—People v. 
Reid, 225 P. 859, 193 Cal. 491— 
People V. Ellis, 206 P. 753, 1S8 Cal. 
682. 

Colo.—McGonigal v. People, 220 P. 
1003, 74 Colo. 270. 

Idaho.—State v. Van Vlack, 65 P.2d 
736, '57 Idaho 316. 

Mo.—State v. Jackson, 253 S.W. 734. 
Neb.—Carter v. State, 212 N.W. 614, 
115 Neb. 320. 

Okl.—Sands v. State, 67 P.2d 62, 61 
Okl.Cr. 206—Rowan v. State, 49 P. 
2d 791, 57 OkLCr. 345—Morris v. 
State, 25 P.2d 340. 55 Okl.Cr. 90— 
Patton V. State, 25 P.2d 74, 55 Okl. 
Cr. 92. 

Pa.—Commonwealth v. Earnest, 21 A. 
2d 38, 342 Pa. 544—Commonwealth 
V. Jones, 19 A.2d 389, 341 Pa. 541— 
Commonwealth v. Petrillo, 19 A. 
2d 288, 341 Pa. 209—Common¬ 

wealth V. Hall, 196 A. 16, 328 Pa. 


493 —Commonwealth v. lacobino, 
17S A. 823. 319 Pa. 65—Common- 
wealth V. Daily. 124 A. 440, 280 
Pa. 59. 

30 C.J. p 312 note 42 [f]. 
lAurder committed during or after 
fight, riot, or affray 
Mo.—State v. McDaniel, 7 S.W. 634, 

94 Mo. 301. 

30 C.J. p 312 note 42 [b]. 

Murder of persons in particular rela¬ 
tion to accused 

(1) Father - in - law.—Bachelor v. 
State, 113 So. 67, 216 Ala. 356. 

(2) Former wife. 

Cal.—People v. Coleman, 123 P.2d 
557, 50 Cal.App.2d 592. 

Iowa.—State v. Mitchem, 2’51 N.W. 
46, 217 Iowa 152. 

(3) Husband. 

Cal.—People v. Talkington, 47 P.2d 
368, 8 Cal.App.2d 75. 

Mich.—People v. Franzkiewicz, 4 N. 
W.2d -500, 302 Mich. 144. 

(4) Son. 

Cal.—People v. Du Bois, 60 P.2d 190, 

16 Cal.App.2d 81. 

(5) Wife. 

Ala.—Patterson v. State, 8 So.2d 268, 
243 Ala. 21—Oliver v. State, 175 So. 
305, 234 Ala. 460. 

Cal.—People v. Shaver. 61 P.2d 1170, 

7 Cal.2d 586—People v. Ottey, 56 P. 
2 d 193, '5 Cal.3d 714—People v. De 
Moss. 50 P.2d 1031, 4 Cal.2d 469— 
People V. Cardoza, 134 P.2d 877, 57 
Cal.App.2d 489—People v. McNeer, 
57 P.2d 1018, 14 Cal.App.2d 22. 

Fla.—Robinson v. State, 3 So.2d 804, 
148 Fla. 153. 

Idaho.—State v. Frank, 97 P.2d 410, 
60 Idaho 774—State v. Van Vlack, 
■65 P.2d 736, 57 Idaho 316. 

N.T.—People v. Creighton, 2 N.E.2d 
650, 271 N.Y. 263. 

N.C.—State v. Cash, 15 S.B.2d 277, 
219 N.C. 818—State v. Wall, 11 S. 
B.2d 880, 218 N.C, 566—State v. 
Hawkins, 199 S.E. 284, 214 N.C. 326. 
Or.—State v. Butchek, 253 P. 367, 121 
Or. 141, rehearing denied 254 P. 
805, 121 Or, 141. 

Pa.—Commonwealth v. Westwood, 
18S A. 304, 324 Pa. 289—Common¬ 
wealth V. Gelfi, 128 A. 77, 282 Pa. 
434—Commonwealth v. Daily, 124 
A. 440, 280 Pa, 59. 

Wis.—State v. Genova, 8 N.W. 2d 260, 
242 Wis. 555—State v. Taubenheim, 
291 N.W. 322, 234 Wis. 434. 

Murder of police or other law en- j 
forcement officers 

(1) Deputy sheriff. 

Mo.—State v. Parr, 246 S.W. 903, 296 
Mo. 406. 

N.C.—State v. Ballard, 131 S.E. 370, 
191 N.C. 122. 

(2) Federal officers. 

U.S.—^Arwood V. U. S., C.C.A.Tenn., 
134 F.2d 1007, certiorari denied 63 
S.Ct. 1436, 319 U.S. 776, 87 L.Ed. 
1722—Barrett v. U. S., C.C.A.Ind., 
82 F.2d 528. 

D.C.—Borum v. U. S., 56 F.2d 301, 61 

70 


App.D.C. 4, certiorari denied Logan 
V. U. S., 52 S.Ct. 459, 285 U.S. 555, 

76 L.Ed. 944. 

(3) Police. 

Ark.—Sullivan v. State, 258 S.W. 643, 
163 Ark. 11. 

jnja—Davis v. State, 190 So. 259, 138 
Fla. 79S. 

Ind.—Slaughter v. State, 199 N.E. 
244, 209 Ind 658—Perkins v. State, 
191 NE. 136, 207 Ind. 119. 

NC—State v. Miller, 149 S.E. 590, 
197 N.C. 445. 

Ohio.—State v. Dingledine, App., 33 
N.E.2d 660, appeal dismissed 20 N. 
E.2d 367, 135 Ohio St. 251—Lyon 

V. State, 155 N.E. 569, 23 Ohio App. 
237, affirmed 155 N.E. 800, 116 Ohio 
St. 265. 

Pa.—Commonwealth v. Kelly, 10 A.2d 
431, 337 Pa. 171—Commonwealth v. 
Valotta, 123 A. 681, 279 Pa. 84. 

(4) Other officers. 

N.J.—State V. Metalski, 185 A. 351, 
116 N.J.Law 543. 

Pa.—Commonwealth v. Howell, 13 A. 
2d 521, 338 Pa. 577. 

Particular means or form of homi- 
cide 

(1) Drowning.—People v. Brasch, 
85 N.E. 809, 193 N.Y. 46. 

(2) Infanticide.—State v. Cunning¬ 
ham, 82 N.W. 775, 111 Iowa 233. 

(3) Poisoning. 

Cal.—People v. K. Nakamaru, 29 P.2d 
320, 136 Cal.App. 582. 

Ind.—Osbon v. State, 13 N.E.2d 223, 
213 Ind. 413. 

Mich.—People v. Franszkiewicz, 4 N. 

W. 2d 500, 302 Mich. 144. 

Minn.—State v. Waddell, 245 N.W. 

140, 187 Minn. 191, motion denied 
254 N.W. 627, 191 Minn. 475. 

Keb.—Wever v. State, 238 N.W. 736, 
121 Neb. 816. 

N.Y.—People v. Creighton, 2 N.E. 2d 
6’50, 271 N.Y. 263. 

Pa.—Commonwealth v. Potrillo, 16 A. 

2d 50, 340 Pa. 33. 

30 C.J. p 312 note 42 [a] (1). 

(4) Shooting. 

Cal.—People v. Wells, 76 P.2d 493, 10 
Cal.2d 610—People v. Kawamoto, 
15 P.2d 153, 216 Cal. 531. 

Minn.—State v. Jue Ming, 230 N.W. 

639, 180 Mmn. 221. 

N.M.—State v. Martinez, 1-5 P.2d 685, 
36 N.M. 360. 

N.C.—State v. Cash, 15 S.E.2d 277, 
219 N.C 818. 

Va.—Rasnake v. Commonwealth, 115 
S.E. 543, 135 Va. 677. 

Wis.—^State v. Taubenheim, 291 N.W. 
322, 234 Wis. 434. 

(5) Stabbing. 

Cal.—People v. Greig, 95 P.2d 936, 14 
Cal.2d 548—People v. Kawamoto, 
15 P.2d 153, 216 Cal. 531. 

Wis.—State V. Genova, 8 N.W. 2d 260. 
242 Wis. 555. 

(6) Strangling. 

N.Y.—People v. Ciardi, 80 N.E. 92'5, 
188 N.Y. 145. 
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in the second degree;*® or to sustain a conviction 
for murder in the first degree rather than for man¬ 
slaughter.*’ In particular cases the courts have 
held that certain convictions for murder in the first 
degree were not against the weight of the evi¬ 
dence*® or not contrary to the evidence** or with¬ 
out supporting evidence.®® On the other hand, the 
courts in a number of cases have held the evidence 
insufficient to support a conviction for murder in the 


first degree.®* In considering the sufficiency of 
particular evidence to sustain a conviction for mur¬ 
der in the first degree the courts have frequently 
passed on the sufficiency of the evidence with re- 
spect to certain special matters, such as atrocity, 
cruelty, and malignity in the circumstances under 
which the killing which is the subject of investiga¬ 
tion took place,52 deliberation and premeditation,^^ 


Pa.— Commonwealth v. Bell, 30 A. 
511, 164 Pa. 517. 

(7) Striking. 

_Oliver v. State, 175 So. 30o, 

234 Ala. 460. 

Cal.—People v. Cardoza, 134 P.2d 877, 

57 Cal.App.2d 489. 

30 C.J. P 312 note 42 [a] (5). 

(8) Striking with ax.—Morris v. 
State, 25 P.2d 340, 55 Okl.Cr. 90. 
Reconuneudation of mercy 

(1) Evidence held sufficient to sus¬ 
tain conviction with recommendation 
of mercy.—Davis v. State, 190 So. 
259, 138 Fla. 798. 

(2) Evidence held sufficient to sus¬ 
tain conviction without recommenda¬ 
tion of mercy. 

Cal.—People v. Ives, 110 P.2d 408^ 17 
Cal.2d 459—^People v. Woods, 6-5 P. 
2d 1315, 8 Cal.2d 442—People v. 
Valenzuela, 62 P.2d 142, 7 Oal.2d 
'650. 

Fla.—Hysler v. State, ISl So. 354, 
132 Fla. 209. 

K.J.—State V. Dworecki, 10 A.2d 287, 
124 N.J.Law 219—State v. Fithian, 
156 A. 444, 108 N.J.Law 522. 
Threats, preparations, and previous 
attempts 

Cal.—People v. Shaver, 61 P.2d 1170, 

7 Cal.2d 586—People v. Cabrera, -55 
P.2d 481, 5 Cal.2d 598—People v. 
Connelly, 234 P. 374, 195 Cal. 584— 
People V. Hall, 58 P.2d 697, 14 Cal. 
App.2d 582—People v. Poligian, 231 
P. 593, 69 Cal.App. 257—People v. 
Jo Fong, 210 P. 548, 59 Cal.App. 
259. 

N,C.—State v. Parker, 152 S.B. 890, 
198 N.C. 629. 

30 C.J. p 312 note 42 [c]. 

46. Cal.—^People v. Wells, 7-6 P.2d 
493, 10 Cal.2d 610—People v. Right- 
house, 72 P.2d 867, 10 Cal.2d -86. 

]Sr.o.—State v. Williams, 127 S.E. 675, 
189 N.C. 616. 

47. Ark.—Kelly v. State, 273 S.W. 
11, 169 Ark. 289. 

Cal.—People v. Spinelli, 92 P.2d 1017, 
14 Cal.2d 137—People v. Wells, 76 
P.2d 493, 10 Cal.2d 610—People v. 
Cancino, 73 P.2d 1180, 10 Cal.2d 223 
—People V. Waters, 65 P.2d 852, 19 
Cal.App.2d 455. 

Pa.—Commonwealth v. Yeager, 196 
A. 827, 329 Pa. 81. 

48. Mich. — People v. Greeson, 203 N. 
W. 141, 230 Mich. 124. 

N.J.—State V. Danser, 184 A. 800, 
116 N.J.Law 487. 


49. Va.—Shiflett v. Commonwealth, 
130 S.E. 777, 143 Va. 609. 

50 . Va.—Shiflett v. Commonwealth, 
supra. 

51. Ala.—Roan v. State, 143 So. 454, 
225 Ala. 428. 

Ark.—Gulley v. State, 146 S.W. 2d 
706, 201 Ark. 744—Charles v. State, 
133 S.W.2d 26, 198 Ark. 1154— 

Phillips V. State, 82 S.W.2d 836, 
190 Ark. 1004—Blake v. State, 52 
S.W.2d '644, 186 Ark. 77—Stanley v. 
State, 40 S.W.2d 415, 183 Ark. 1093. 
Cal.—People v. Howard, 295 P. 333. 
211 Cal. 322, 71 A L R. 1385— 

People V. Castro, 99 P.2d 374, 37 j 
Cal.App 2d 311—People v. Connors. 

12 P.2d 43, 124 Cal.App. 216. 

Conn.—State v. Journey, 161 A. 515, 
115 Conn. 344. 

D.C.—Bullock v. U. S., 122 F.2d 213, 

74 App.D.C. 220, certiorari denied 
Bullock V. Rives, 63 S.Ct. 39, 317 
U.S. 627, 87 L.Ed. 26. 
pia.—Harrison v. State, 12 So.2d 307 
—Stephens v. State, 192 So. 402, 
140 Fla. 825—Prank v. State, 163 
So. 223, 121 Fla. .53—Russell v. 
State. 107 So. 922, 91 Fla. 370— 
Ming V. State, 103 So. 618, 89 Fla. 
280. 

Mo.—State v. Wolff. 87 S.W.2d 436. 
337 Mo. 1007—State v. Nagle, 32 
S.W.2d 596, 326 Mo. 661. 

Mont.—State v. Gunn, 300 P. 212, 89 
Mont. 453—State v. Gunn, 281 P. 
757, 85 Mont. 553. 

—-Clark v. State, 268 N.W. 87, 
131 Neb 370—Northey v. State, 208 
N.W. 619, 114 Neb. 513. 
jsfev.—State v. Holdaway, 48 P.2d 420, 
56 Nev. 278. 

N.Y.—People v. Weiss, 48 N E.2d 306, 
290 N.Y. 160—People v. Paige, 28 
N.E.2d 922, 283 N.Y. 479—People 
V. Cashin,’l82 N.E. 74, 259 N.Y. 
434, reversing 257 N.Y.S. 660, 143 
Misc. 551—People v. Mummiani, 

150 N.E. 94, 258 N.Y. 394. 

Tenn.—Winton v. State, 268 S.W. 633, 

151 Tenn. 177. 

Va.—Maxwell v. Commonwealth, 187 
S.E. '506, 167 Va. 490—Duggins v. 
Commonwealth, 149 S.B. 471, 153 
Va. 857—^Lindsay v. Common¬ 
wealth, 115 S.E. 516, 135 Va. 580. 
VTyo.—State V. Morns, 283 P. 406, 
41 Wyo. 128—^Johnson v. State, 211 
P. 484, 29 Wyo. 121. 

30 C.J. P 314 note 43. 

CodefeudaiLts 

Evidence held insufficient to sup- 

71 


port conviction of one of several co¬ 
defendants. 

Cal.—People v. Williams, 125 P.2d 
9, 20 Cal.2d 273. 

D.C.—Borum v. U. S., 56 F.2d 301, 61 
App.D.C. 4, certiorari denied Logan 
V. U. S., 52 S.Ct. 459, 2S5 U.S. 555, 

76 L.Ed. 944. 

KCurder of persons in particular rela¬ 
tion to accused 

(1) Husband.—State v. McKenzie, 
150 S.E. 602, 108 W.Va. 208. 

(2) Wife.—People v. Lamson, 36 
P.2d 361, 1 Cal.2d 648. 

52. Atrocity, cruelty, malignity 
shown 

Cal.—People v. Burkhart, 297 P. 11, 
211 Cal. 726. 

Mass.—Commonwealth v. Bartolini, 

13 N.E.2d 382, 299 Mass. 503, cer¬ 
tiorari denied Bartolini v. Com¬ 
monwealth of Massachusetts, 58 S. 
Ct. 950, 304 US 565, 82 L Ed. 1531 
—Commonwealth v. Knowlton, 163 
N.E. 251, 265 Mass. 382—Common¬ 
wealth V. Taylor, 161 N.E. 245, 263 
Mass. 356. 

NM.—State V. Romero, 79 P.2d 200, 
42 N.M. 376. 

30 CJ. p 314 note 44 [a]. 

53. Spite and revenge 

The fact that accused killed from 
spite or revenge does not conclusive¬ 
ly establish that he did so after pre¬ 
meditation and deliberation —State v. 
Bush, 114 S.B. 831, 184 N.C. 778. 

Evidence held sufficient to show 
deliberation and premeditation. 

U.S.—Evans v. U. S., C.C.A.Kan , 122 
F.2d 461, conforming to mandate 61 
S.Ct. 548, 312 U.S. 651, 85 L.Ed. 
1102, vacating 113 F.2d 935, cer¬ 
tiorari granted 61 S.Ct. 69, 311 U. 
S. 635, 85 L.Ed. 404—Suhay v. U. 
S., C.C.A.Kan., 95 F.2d 890, cer¬ 
tiorari denied 58 S.Ct. 1060, 304 U. 
S. 580, 82 L.Ed. 1543. 

Anz.—Sullivan v. State, 55 P.2d 312, 
47 Ariz. 224—Macias v. State, 283 
P. 711, 36 Anz. 140. 

Ark.—Bramlett v. State, 166 S.W.2d 
226, 202 Ark. 1165—Dowell v. State, 
•86 S.W.2d 23, 191 Ark. 311—Kester- 
son V. State, 79 S.W.2d 430, 190 
Ark. '518—McDaniels v. State, 63 
SW.2d 335, 187 Ark. 1163—Hannah 
V. State, 38 S.W.2d 1090, 183 Ark 
810—Carroll v. State, 29 S.W.2d 
670, 181 Ark. 1145—Weldon v. 

State, 270 S.W. 968, 1-68 Ark. 534— 
Young V. State, 243 S.W. 962, 158 
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lying in wait,®^ or the commission or attempted i the homicide.®® 
commission of another offense in connection with 1 


Ark. 644—Outler v. State, 243 S.W. 
851, 154 Ark. '598. 

Cal.—People v. Wong Don Kay, 111 
P.2d 318, 17 Cal.2d 638—People v. 
Smith, 104 P.2d 510, 15 Cal.2d 640 
—People V. Parman, 92 P.2d 387, 
14 Cal 2d 17—People v. Bnte, 72 
P.2d 122, 9 Cal.2d 666—People v. 
Manzo, 72 P.2d 119, 9 Cal.2d 594— 
People Wilhelm, 71 P.2d 815, 9 
Cal.2d 567—People v. Patubo, 71 
P.2d 270, 9 Cal.2d 537, 113 A.L.R. 
1303—People v. Hart, 64 P.2d 952, 
8 Cal.2d 231—People v. Lewis, 31 
P.2d 357, 220 Cal. 510—People v. 
Fleming, 23 P.2d 28, 218 Cal. 300 
—People V. Yeager, 229 P. 40, 194 
Cal. 452—People v. Mami, 211 P. 
8, 190 Cal. 174—^People v. Vaiz, 131 
P.2d 407, 55 Cal.App.2d 714—Peo¬ 
ple V. Owens, 81 P.2d 429, 27 Cal. 
App.2d 606—People v. Smith, 77 P. 
2d 277, 25 Cal.App.2d 241—People 
V. Waters, 6*5 P.2d 852, 19 Cal.App. 
2d 455—People v. Campos, 52 P.2d 
251, 10 Cal.App.2d 310—People v. 
Pivaroff, 33 P.2d 44, 138 Cal.App. 
625. 

Colo.—Robinson v. People, 232 P. 672, 
76 Colo. 416—Patton v. People, 221 
P. 1086, 74 Colo. 322. 

Conn.—State v. Simborski, 182 A. 221, 
120 Conn. 624. 

D.C.—Goodman v. U. S., 70 R2d 741, 
63 App.D.C. 137—Copeland v. U. S., 
2 F.2d 637, 55 App D.C, 106. 

Fla,—Douglas v. State, 10 So.2d 731 
—Sawyer v. State, 4 So.2d 713, 148 
Fla. 542—Robinson v. State, 3 So. 
2d 804, 148 Fla. 153—Crawford v. 
State, 1 So.2d 713, 146 Fla. 729— 
Madison v. State, 1S9 So. 832, 138 
Fla. 467—Matthews v. State, 177 
So. 321, 130 Fla. 53—Fields v. 
State, 172 So. 357, 127 Fla. 17— 
Brooks V. State, 156 So. 23, 115 
Fla, 243—Buchanan v. State, 116 
So. 275, 95 Fla. 301—Powell v. 
State, 112 So. 608, 93 Fla. 756— 
Williams v. State, 111 So. 127, 92 
Fla. 987—Lamb v. State, 107 So. 
530, 90 Fla. 844, stay of mandate 
granted 107 So. 535, 91 Fla. 396. 
Idaho.—State v. Prank, 97 P.2d 410, 
60 Idaho 774—State v. Reding, 13 
P.2d 253, *52 Idaho 260—State v. 
Jurko, 245 P. 685, 42 Idaho 319. 
Iowa.—State v. Matheson, 261 N.W. 
787, 220 Iowa 132. 

Mass.—Commonwealth v. Brooks, 32 
X.E.2d 242, 308 Mass. 367—Com¬ 
mon-wealth V. Snyder, 185 N.E. 376, 
282 Mass. 401, certiorari granted 
Snyder v. Commonwealth of Mass¬ 
achusetts, 54 S.Ct. 67, 290 XJ.S. 606, 
78 D.Ed. 531, affirmed 54 S.Ct. 330, 
291 U.S. 97, 78 L.Ed. 674, 90 A.L.R. 
575. 

Mo.—State v. McCracken, 108 S.W.2d 
372, 341 Mo. 697—State v. Wright, 
85 S.W.2d 7, 337 Mo. 441—State v. 
Brockington, 36 S.W.2d 911—State 


V. Lucas, 292 S.W. 714, 316 Mo. 904, 
rehearing denied 293 S.W. 1051, 
316 Mo. 904. 

Nev.—State v. Randolph, 242 P. 69/, 
49 Nev. 241. 

N.J.—State V. McNamara, 185 A. 479, 
116 N.J.Law 497, certiorari denied 
McNamara v. State of New Jersey, 
57 S.Ct. 32, 299 U.S. 568, 81 D.Ed. 
419—State v. McNamara, 184 A. 
797, 116 N.J.Law 497—State v. 

Frazer, 158 A. 401, 108 N.J.Law 
■504. 

N.T.—People v. Emieleta, 144 N.E. 
487, 238 N.Y. 158. 

N.C.—State v. Woodard, 11 S.E.2d 
882, 218 N.C. 572—State v. Gall- 
man, 186 S.E. 236, 210 N.C. 288— 
State V. Mozingo, 176 S.E. 582, 207 
N.C. 247—State v. Sittings, ‘17'5 S. 
E. 299, 206 N.C. 798—State v. Park¬ 
er, 152 S.E. 890, 198 N.C. 629— 
State V. Evans, 150 S.E. 678, 198 N. 
C. 82—State v. Steele. 130 S.E. 308, 
190 N.C. 506. 

Ohio.—Locke v. State, 169 N.E. 833, 
33 Ohio App. 445. 

Or.—State v. Kingsley, 3 P.2d 113, 
137 Or. 305, denying rehearing 2 
P.2d 3, 137 Or. 305. 

Pa.—Commonwealth v. lacobino, 178 
A. 823, 319 Pa. 65—'Commonwealth 
V. Cavalier, 131 A. 229, 284 Pa. 311 
—Commonwealth v. Scott, 130 A. 
317, 284 Pa. 159—Commonwealth v. 
Gelfl, 128 A. 77, 282 Pa. 434—Com¬ 
monwealth V. Daily, 124 A. 440, 280 
Pa. 59—Commonwealth v. Daynar- 
owicz, 119 A. 77, 275 Pa. 235— 
Commonwealth v. Dreher, 118 A. 
215, 274 Pa. 325. 

Utah.—State v. Masato Karumai, 126 
P.2d 1047, 101 Utah 592. 

Va.—Mosby v. Commonwealth, 190 S. 
E. 152, 168 Va. 688. 

Wash.—State v. Miller, 2 P.2d 738, 
164 Wash. 441—State v. Williams, 
253 P. 1074, 142 Wash. 673. 

W.Va.—State v. Farley, 23 S.E. 2d 
616. 

30 C.J. p 294 note 96 [a]. 

Evidence held insufficient to show 

deliberation and premeditation. 

Ark.—Porchia v. State, 120 S.W.2d 
700, 196 Ark. 1039. 

Cal.—People v. Moreno, 58 P.2d 629, 
6 Cal.2d 480—^People v. Cowan, 101 
P.2d 125, 38 Cal.App.2d 231—People 
v. Connors, 12 P.2d 43, 124 Cal.App. 
■216. 

D.C.—Bullock V. U. S., 122 F.2d 213, 
74 App.D.C. 220, certiorari denied 
Bullock V. Rives, 63 S.Ct. 39, 317 
U.S. 627, 87 L.Ed. 26. 

Fla.—Forehand v. State, 171 So. 241, 
126 Fla. 464—Waterman v. State, 
163 So. 569, 121 Fla. 244—Jenkins 
v. State, 161 So. 840, 120 Fla. 26— 
Bunkley v. State, 116 So. 78, 9‘5 
Fla. 391—Townsend v. State, 116 
So. 7, 95 Fla. 139. 
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Iowa.—state v. Leib, 201 N.W. 29, 

198 Iowa 1315. 

Mont.—State v. Gunn, 300 P. 212, -89 
Mont. 453. 

N.Y.—People v. Caruso, 159 N.E. 390, 
246 N.Y. 437. 

Ohio.—State v. Porello, App., 33 N.E. 
2d 23, appeal dismissed 31 N.E.2d 
440, 137 Ohio St. 567, appeal dis¬ 
missed 34 N.E.2d 198, 138 Ohio St. 
239. 

Wyo.—State v. Morris, 583 P. 406, 
41 Wyo. 128. 

30 C.J. p 294 note 96 [b]. 

54. Conviction of murder in first de¬ 
gree by lying in wait sustained 

Cal.—People v. Vukich, 257 P. 46, 201 
Cal. 290. 

Pa.—Commonwealth v. Glenn, 183 A 
763, 321 Pa. 241. 

30 C.J. p 294 note 96 [c], p 314 note 
46 [a]. 

55. Evidence held sufficient to show 
commission or attempted commission 
of another offense in connection with 
homicide so as to sustain conviction 
for murder in the first degree. 

Ala.—Ferguson v. State, 142 So. 659, 
225 Ala. 202. 

Anz.—Cochrane v. State, 59 P.2d 658, 
48 Anz. 124. 

Ark.—Rayburn v. State, 141 S.W.2d 
632, 200 Ark. 914—Dickson v. State, 
•127 S.W.2d 126, 197 Ark. 1161— 
White v. State, 96 S.W.2d 771, 192 
Ark. 1102—Turnage v. State, 30 S. 
W.2d 865, 182 Ark. 74—Washington 
V. State, 28 S.W.2d 1055, 181 Ark. 
1011—Clark v. State, 276 S.W. 849, 
169 Ark. 717. 

Cal.—People v. Green, 87 P.2d 821, 
13 Cal.2d 37—People v. Tucker, 78 
P.2d 1136, 11 Cal.2d 271—People v. 
Stewart, 293 P. 787, 211 Cal. 79— 
People V. Boss, 290 P. 881, 210 Cal. 
245—People v. Brown, 277 P. 320, 
207 Cal. 172, certiorari denied 
Brown v. State of California, 50 S. 
Ct. 20, 280 U.S. '515, 74 L.Ed. 586— 
People V. Ferlin, 265 P. 230, 203 
Cal. 587—People v. Arnold, 250 P. 
168, 199 Cal. 471—People v. Meyers, 
46 P.2d 282, 7 Cal.App.2d 351— 
People V. Jones, 29 P.2d 902, 136 
Cal.App. 722—People v. Sameniego, 
4 P.2d 809, 118 Cal.App. 165, re¬ 
hearing denied 5 P.2d 653, 118 Cal. 
App. 165. 

D.C.—Goodman v. U. S., 70 P.2d 741, 
63 App.D.C. 137. 

Fla.—Hysler v. State, 181 So. 354, 
132 Fla. 209—Casey v. State, 169 
So. 367, 124 Fla. 687—Palmer v. 
State, 143 So. 126, 106 Fla. 237, 
rehearing denied 145 So. 69, 106 
Fla. 237. 

Ind.—White v. State, 37 N.E.2d 937, 
219 Ind. 290—Slaughter v. State, 

199 N.E. 244, 209 Ind. 658—Burns 
V. State, 136 N.E. 857, 192 Ind. 
427. 
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d. Second and Less Degrees 

To sustain a conviction for murder In the second de- 
oree the evidence must be sufficient to establish the ele- 
ments of such offense and satisfy the Jury beyond a rea- 
sonable doubt. 

In order to sustain a conviction for murder in the 
second degree, the evidence must be sufficient to 
establish the elements of such offense,56 and suffi¬ 
cient to satisfy the jury of the guilt of accused be¬ 
yond a reasonable doubt.®^ However, under the 
rule which imposes on accused the burden of prov¬ 
ing circumstances of mitigation, justification, or ex¬ 
cuse, considered supra § 199, where a killing by ac¬ 
cused is shown without explanation as to just how 
or why it occurred, a verdict of murder in the sec¬ 


ond degree may be justified.58 There being credible 
evidence of murder in the first degree, a verdmt 
of murder in the second degree will not be dis- 
turbed.®^ 

Circumstantial evidence may be sufficient to sus¬ 
tain a conviction for murder in the second degree.^® 
Particular circumstantial evidence has, however, 
been held insufficient to sustain a conviction for 
murder in the second degree.®^ 

The courts have in many cases passed on partic¬ 
ular evidence holding it sufficient generally to sup¬ 
port a conviction for murder in the second de- 
gree,®2 or to sustain a conviction for murder in the 


Kan.—state v. Baker, 253 P. 221. 122 
Kan 552. 

Ky.—Houston v. Commonwealth, 142 
S.W.2d 150, 283 Ky. 544. 

Mo.—State v. King, 119 S.W.2d 322, 
342 Mo. 1067—State v. Wright, 85 
S.W.2d 7, 337 Mo. 441—State v. 
Jefferson. 64 S.W.2d 929. 334 Mo. 
57 —state v. Meadows, 61 S.W.2d 
1033, 330 Mo. 1020—State v. Ague- 
lera, 33 S.W.2d 901, 326 Mo. 1205 
—State V. Mabry, 22 S.W.2d 639, 
324 Mo 239—State v. Robinett, 279 
S.W. 696. 

Mont.—State v. Miller, 9 P.2d 474, 91 
Mont. 596. 

N.J.—State V. Zupkosky, 21 A.2d 771, 
127 N.J.Law 218—State v. Burrell, 
199 A. 18, 120 N.J.Law 277—State 
V. Ciemiengo, 185 A. 65, 116 N.J. 
Law 402—State v. Hauptmann, 180 
A. 809, 115 N.J.Law 412, certiorari 
denied Hauptmann v. State of New 
Jersey, 56 S.Ct, 310, 296 U.S. 649, 
80 L.Ed. 461—State v. Lynch, 134 
A. 760, 103 N.J.Law 64. 

N.Y.—People v. Ertel, 29 N.B.2d 70, 
283 N.Y. 519—People v. Lunse, 16 
N.E.2d 345, 278 N.Y. 303. 

N.C.—Stajte V. Exum, 195 S.E. 7, 213 
N.C. 16. 

Ohio.—State v. Rogers, 27 N.B.2d 791, 
64 Ohio App. 39—Romeo v. State, 
177 N.E. 483, 39 Ohio App. 309— 
Massa v. State, 175 N.E. 219, 37 
Ohio App. 532—Dull v. State, 173 
N.E. 26, 36 Ohio App. 195. 

Or.—State v. Borland, 89 P.2d 595, 
161 Or. 403—State v. McCarthy, 83 
P.2d 801, 160 Or. 196. 

Pa.—Commonwealth v. Kelly, 10 A. 
2d 431, 337 Pa. 171—Commonwealth 
V. Hall, 196 A. 16, 328 Pa. 493— 
Commonwealth v. Stelma, 192 A. 
906, 327 Pa. 317—Commonwealth v. 
Hams, 171 A. 279, 314 Pa. 81— 
Commonwealth v. Dillard, 169 A. 
138, 313 Pa. 420—Commonwealth v. 
Cantilla, 154 A. 295, 303 Pa. 102— 
Commonwealth v. Martin, 153 A. 
141, 302 Pa. 118—Commonwealth 
V. Newman, 120 A. 474, 276 Pa. 534 
—Commonwealth v. Murrano, 120 
A. 106, 276 Pa. 239. 


R.I.—State V. Saccoccio, 147 A. 878, 
50 R.I. 356. 

Va.—Huffman v. Commonwealth, 190 
S.E. 265, 168 Va. 668—Bonner v. 
Commonwealth, 126 S.E. 198, I4l 
Va. 395. 

-Wis.—State v. Henger, 264 N.W. 922, 
220 Wis. 410. 

Evidence held insufacient to show 
commission or attempted commission 
of another offense in connection with 
homicide. 

Mo.—State v. Sharpe, 34 S.W.2d 75, 
326 Mo. 1063. 

Philippine.—XT. S. v. Clemente, 22 
Philippine 277. 

50 ^ Pa.—Commonwealth v. Flax, 200 
A. 632, 331 Pa. 145. 

57. Pa.—Commonwealth v. Flax, su¬ 
pra. 

58. Cal.—People v. Rodriguez, 187 P. 
423, 182 Cal. 197. 

Va.—Mosby v. Commonwealth, 190 S. 
E. 152, 168 Va. 688 . 

In Texas, prior to statute abolish¬ 
ing degrees of murder, it was held 
that to convict of murder in the 
second degree, the proof should show 
beyond a reasonable doubt absence of 
reducing, excusing, or justifying 
facts.—White v. State, 3 S.W. 710, 23 
Tex App. 154. 

59. Fla—Riner v. State, 176 So. 38, 
128 Fla. 848, affirmed 179 So. 404, 
131 Fla. 243—Stone v. State, 48 
So. 996, 57 Fla. 28. 

N.M.—Slate V. Reed, 39 P.2d 1005, 
39 N.M. 44, 102 A.L.R. 995. 

60. Evidence held sufficient to sus¬ 
tain conviction 

—Cash v. State, 255 S.W. 311, 
161 Ark. 75. 

Cal.—People v. Butterfield, 105 P.2d 
628, 40 Cal.App.2d 725—People v. 
Buenafiore, 105 P.2d 621, 40 Cal. 
App.2d 713. 

Mass.—Commonwealth v. Ventura, 1 
N.E.2d 30, 294 Mass. 113. 

Mo.—State v. Henke, 285 SW. 392. 
Mont.—State v. Welch, 257 P. 1010, 
79 Mont. 614. 

Va.—Ferrell v. Commonwealth, 14 S. 
E.2d 293, 177 Va. 861. 


■V7.Va.—State v. Lucas, 138 S.E. 393. 
103 W.Va. 743. 

Wis.—Lasecki v. State, 208 N.W. 868, 
190 Wis. 274. 

61. N.C.—State v. Montague, 141 S. 
E. 285, 195 N.C. 20. 

62. U.S.—McNabb v. U. S.. C.C.A. 
Tenn., 123 F.2d 848, certiorari 
granted 62 S.Ct. 1305, 316 U.S. 658. 

86 L.Ed. 1736, reversed on other 
grounds 63 S.Ct. 608, 318 U.S. 332, 

87 L.Ed. 819. 

Ala.—Smith v. State, 96 So. 779, 209 
Ala. 666—Washington v. State, 
App., 13 So.2d 200, certiorari de¬ 
nied 13 So.2d 203—Smith v. State, 
App., 11 So.2d 466, certiorari denied 
11 So.2d 473, 243 Ala. 627—Brannon 
V. State, 11 So.2d 395, 30 Ala.App. 
612—Freeman v. State, 1 So.2d 917, 
30 Ala.App. 99, certiorari denied 1 
So.2d 920, 241 Ala. 178—Coates v. 
State, 199 So. 830, 29 Ala.App. 616 
—^IValden v. State, 198 So. 261, 29 
Ala.App. 462, affirmed 198 So. 264. 
240 Ala. 193—Gary v. State, 196 So. 
289, 29 Ala.App. 380—Cornelius v. 
State, 181 So. 127, first case, 28 
Ala.App. 176, certiorari denied 181 
So. 127, 236 Ala. 166, second case— 
Johnson v. State, 165 So. 402, 27 
Ala.App. 5, certiorari denied 165 
So. 403, 231 Ala. 466—Sawyer v. 
State, 162 So. 314, 26 Ala.App. 434, 
certiorari denied 162 So. 317, 230 
Ala. 574—Webb v. State, 157 So. 
262, 26 Ala.App. 241—Tennant v. 
State, 155 So. 885, 26 Ala App. 206 
—Rascoe v. State, 142 So. 109, 25 
Ala.App. 132—Boykin v. State, 128 
So. 124, 23 Ala.App. 516—Merrill 
V. State, 112 So. 806, 22 Ala.App. 
101, certiorari denied 114 So. 918, 
217 Ala. 706—Earnest v. State, 109 
So. 613, 21 Ala.App. 534—Anderson 
V. State, 96 So. 634, 19 Ala.App. 
120, certiorari denied Ex parte An¬ 
derson, 96 So. 636, 209 Ala. 489. 
Ariz.—Lasater v. State, 81 P.2d 83, 
52 Ariz. 366—Harris v. State, 46 P. 
2d 1082, 46 Ariz. 121—Miranda v. 
State, 26 P.2d 241, 42 Ariz. 368. 
Ark.—Bailey v. State, 163 S.W.2d 141, 
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204 Ark. 376—Gulley v. State, 146 
S.W.2d 706, 201 Ark. 744—Parker- 
son V. State, 96 S.'VV.2d 604, 192 
Ark. il7S—Miller v. State, S5 S.W. 
2d 1013. 191 Ark. 1165—Martin v. 
State. 72 S.W.2d 539. 1S9 Ark. 408 
—Patton V. State, 70 S W.2cl 1034, 
1S9 Ark. 133—Moore v. State, 49 S. 
■\V.2d 1041, 185 Ark. 1189—Ransom 
V. State, 42 S.\V.2d 414, 184 Ark. 
257—Wagner v. State, 37 S.W.2d 
86 , 183 Ark. 1153—Martin v. State, 
22 S.W.2d 1012, ISO Ark. 711— 
Pierce v. State, 4 S.W.2d 948, 176 
Ark 1205—Bridges v. State, 4 S.W. 
2d 12, 176 Ark. 756—Brown v. State, 
3 S.WV2d 292, 176 Ark. 1203—Town¬ 
send V. Slate, 298 S.W. 3, 174 Ark. 
1180—Forrest v. State. 288 S.W. 
925, 172 Ark. 1176—Sims v. State, 
2S6 S.W. 981. 171 Ark. 799—Cates 

V. State, 283 S.W. 12, 170 Ark. 1192 
—Matlock V. State. 282 S.W. 983. 
170 Ark. 1193-Stepp v. State. 282 
S.W. 684, 170 Ark. 1061—Young v. 
State, 282 S.W. 676, 170 Ark. 1194 
—Lavelle v. State. 276 S.W. 863, 
169 Ark. 1211—Ford v. State. 268 
S.W. 24, 167 Ark. 677—Bozeman v. 
State, 268 S.W. 18, 167 Ark. 677— 
Fletcher v. State, 266 S.W. 935, 167 
Ark. 677—Houston v. State, 264 S. 

W. 869, 165 Ark. 294—Adams v. 
State. 264 S.W. 858, 165 Ark. 308 
—Dame v. State, 262 S.W. 313, 164 
Ark. 430—Sullivan v. State, 258 S. 
W. 980, 163 Ark. 353—Johnson v. 
State, 246 S.W. 516, 156 Ark, 459. 

Cal.—People v. Moreno, 58 P.2d 629, 
6 Cal.2d 480—People v. Coltnn, 55 
P.2d 1161, 5 Cal.2d 649—People v. 
Hoffman, 248 P. 504, 199 Cal. 155— 
People V. Hoffman, 232 P. 974, 195 
Cal. 295—People v. Efstathiou, 118 
P.2d 22. 47 Cal.App.2d 441—People 
V. Amaya, 112 P.2d 942, 44 Cal.App. 
2d 656—People v. Bauman, 103 P. 
2d 1020, 39 Cal.App.2d 587—People 
V. Ross, 93 P.2d 1019, 34 Cal.App.2d 
574—People v. Copley, 89 P.2d 160, 
32 Cal.App. 2 d 74—People v. Nerida, 
S3 P.2d 964, 29 Cal.App.2d 11 —Peo¬ 
ple V. Richardson, 73 P.2d 610, 23 
Cal.App.2d 428—People v. Perez, 65 
P.2d 1319, 19 Cal.App.2d 472—Peo¬ 
ple V. Wilson, 59 P.2d 187, 15 Cal. 
App.2d 172—People v. Groves, 49 P. 
2 d 888 , 9 Cal.App. 2 d 317, rehearing 
denied 50 P. 2 d 813, 9 Cal.App. 2 d 
317—People v. Richards, 41 P. 2 d 
570, 4 Cal.App. 2 d 690—People v. 
Granillo, 36 P.2(a 206, 140 Cal App. 
7’07—People v. La Vers, 20 P 2d 967, 
130 Cal.App. 708—People v. Green, 
13 P.2d 541, 124 Cal.App. 709— 
People V. Phillips, 8 P.2d 228, 120 
Cal.App. 644—People v. Murillo, 5 
P.2d 897, 119 Cal.App. 59—People v. 
Vicunia, 286 P. 1061, 105 Cal.App. 
145—People v. Sotelo. 283 P. 388, 
102 Cal.App. 688 —People v. Burdg, 
272 P. 816, 95 Cal.App. 259—People 
V. Ford, 258 P. 1111, 85 Cal.App. 258 
—People V. Alexander, 216 P. 968, 
62 Cal.App. 306. 


Colo.—Taylor v. People, 237 P. 159, 
77 Colo. 350. 

Conn.—State v. Manganella, 155 A. 
74, 113 Conn. 209—State v. Cian- 
flone, 120 A. 347, 98 Conn. 454. 
Fla.—Fulwood v. State, 12 So.2d 772 
—Brown v. State, 12 So.2d 292— 
Perry v. State, 200 So. 525, 146 Fla. 
187—Kelly v. State, 199 So. 764, 
145 Fla. 491—Wilson v. State, 196 
So. 859, 143 Fia. 461—Bryan v. 
State. 194 So. 385, 141 Fla. 676— 
Goodson V. State, 193 So. 550, 141 
Fla. 475—Taylor v. State, 190 So. 
691, 139 Fla. 542, 124 A.L.R. 835— 
Jackson v. State, 185 So. 140, 135 
Fla. 345—Anderson v. State, 182 
So. 643, 133 Fla. 63—McNiel v. 
State, 181 So. 888, 122 Fla. 655— 
Olive V. State, 179 So. 811, 131 Fla. 
548—Thomas v. State, 160 So. 203, 
118 Fla. 769—^Wilson v. State, 152 
So. 16, 113 Fla. 475—Brownlee v. 
State, 116 So. 618, 95 Fla. 775— 
Roberts v. State, 113 So. 726, 94 
Fla. 149—^Williamson v. State, 111 
So. 245, 92 Fla. 1094—Blocker v. 
State, 110 So. 547, 92 Fla. 878— 
Dunaway v. State. 105 So. 816, 90 
Fla,. 142—Powell v. State, 102 So. 
652, 88 Fla. 366—^Ammons v. State, 
102 So. 642. 88 Fla. 444. 

Idaho.—State v. Allen, 24 P.2d 45, 54 
Idaho 459. 

Ind.—Jones v. State, 43 N.E 2d 1017— 
Mosier v. State, 40 N.E.2d 698, 219 
Ind. 669—Southerland v. State, 197 
N.E. 841. 209 Ind. 308—Landreth 
V. State, 171 N.E. 192, 201 Ind. 691, 
72 A.L.R. 891—Bruce v. State, 158 
N.E. 480, 199 Ind. 489—Smith v. 
State, 154 N.E. 370, 198 Ind. 614— 
Manley v. State, 151 N.E. 403, 197 
Ind. 583—Williams v. State, 147 N. 
E. 153, 196 Ind. 84. 

Iowa,—State v. Johnson, 267 N.W. 91, 
221 Iowa 8 —State v. Johnson, 264 
N.W. 596, 221 Iowa 8 —State v. 
Burzette, 222 N.W. 394, 208 Iowa 
818—State v. Carlson, 212 N.W. 
312, 203 Iowa 90—State v. Reed, 
216 N.W. 759, 205 Iowa 858—State 
V. King, 197 N.W. 981, 198 Iowa 
325, 

Kan.—State v. Criger, 98 P.2d 133, 
151 Kan. 176—State v. Post, 30 p! 
2d 1089, 139 Kan. 345—State v. 
Kelly, 291 P. 945, 131 Kan. 357— 
State V. Haines, 278 P. 767, 128 
Kan. 475—State v. Harvey, 271 P. 
269, 126 Kan. 685—State v. Mor¬ 
rison. 222 P. 87, 115 Kan. 200— 
State v. Allen, 206 P. 340, 111 Kan 
3. 

Mich.—People v. Morgan, 249 N.W. 
885, 264 Mich. 350—People v. Ar¬ 
nett, 214 N.W. 231, 239 Mich. 123. 
Minn.—State v. Palmer, 288 N.W. 160, 
206 Minn. 185—State v. Poelaert, 
273 N.W. 641, 200 Minn. 30—State 
V. Qumn, 243 N.W. 70, 186 Minn. 
242. 

Mo.—State v. Pillow, 169 S.W.2d 414 
—State V. Miller, 143 S.W.2d 241, 
346 Mo. 846—State v. Benson, 142 

74 


S.W.2d 52, 346 Mo. 497—State v. 
Fultz, 142 S.W.2d 39—State v.’ 

Westmoreland, 126 S.W.2d 202_ 

State V. Todd, 116 S.W.2d 113, 342 
Mo. 601—State v. Menz, 106 S.W. 
2d 440. 341 Mo. 74—State v. Wolff,’ 
101 S.W.2d 973, 340 Mo. 659—State 

V. Whitchurch, 96 S.W.2d 30, 339 
Mo. 116—State v. Gaskins, 89 S.W. 
2 d 647—State v. Bartley, 84 S.W.2d 
637, 337 Mo. 229—State v. Sim¬ 
mons, 58 S.W.2d 302, 332 Mo 247 
—State V. Majors, 44 S.W.2d 163, 
329 Mo. 148—State v. Cook, 44 S. 

W. 2d 90—State v. Naylor, 40 S.W. 
2d 1079, 328 Mo. 335—State v. 
Dodson, 29 S.W. 2 d 60—State v. Ba¬ 
ker, 24 S.W.2d 1039, 324 Mo. 846 
—State v. Eason, IS S.W.2d 71, 
322 Mo. 1239—State v. Richmond,’ 
12 S.W.2d 34, 321 Mo. 662—State 
V. Ashbrook, 11 S.W.2d 1037—State 

V. Davis. 7 S.W.2d 264—State v. 
Farris, 6 S.W.2d 903—State v. Pox, 
300 S.W. 820—State v. Hayes, 295 
S.W. 791—State v. Robinett, 281 S. 

W. 29, 312 Mo. 635—State v. Smith, 
256 S.W. 1025—State v. Roberts, 
242 S.W. 669, 294 Mo. 284—State v. 
Harlan, 240 S.W. 197. 

Mont.—State v. Le Due. 300 P. 919, 
89 Mont. 545—State v. Park, 289 
P. 1037, 88 Mont. 21 —Stale v. Cha¬ 
vez, 281 P. 362. 85 Mont. 544. 
Neb.—Veneziano v. State, 297 N.W. 
920, 139 Neb. 526—Chadek v. State, 
294 N.W. 384, 138 Neb. 626—Nan- 
fito v. State, 287 N.W. 58, 136 Neb. 
658—Hansen v. State, 236 N.W. 329, 
121 Neb. 169—Bourne v. Slate, 226 
N.W. 784, 118 Neb. 862—Maddox v. 
State, 189 N.W. 398, lOS Neb. 809. 
Nev.—State v. Holdaway, 48 P. 2 d 
420, 56 Nev. 278—State v. Robison, 
6 P.2d 433, 54 Nev. 56—State v. 
McNeil, 4 P.2d 889, 53 Nev. 428. 
N.J.—State V. Corrado, 172 A. 571, 
113 N.J.Law 53—State v. Mangino, 
156 A. 430, 108 N.J.Law 475—State 
V. Lennon, 150 A. 361, 107 N.J.Law 
94 . 

N.M.—State v. Romero, 78 P.2d 1112 , 
42 N.M. 364—State v. Gurule, 267 
P. 63, 33 N.M. 377—State v Vigil, 
266 P. 920, 33 N.M. 365—State v. 
Roybal, 262 P. 929, 33 N.M. 187 
—State V. Jackson, 233 P. 49 30 
N.M. 309. 

N.C.—State v. Posey, 164 S.E. 340, 
203 N.C. 4—State v. Branch, 137 S. 
E. SOI, 193 N.C, 621—State v. Bost, 
133 S.E. 176, 192 N.C. 1. 

N.D.—State v. Gibson, 284 N.W. 209, 
69 N.D. 70—State v. Johnson, 281 
N.W. 16, 68 N.D. 464. 

Pa.—Commonwealth v. Ricci, 3 A. 2 d 
404, 332 Pa. 540—Commonwealth v. 
Tyrrell, 145 A. 855, 296 Pa. 332— 
Commonwealth v. Marshall, 135 A. 
301, 287 Pa. 512—Commonwealth v, 
Bryson, 120 A. 552, 276 Pa. 566. 
R.I.—State v. Miller, 161 A. 222 , 52 
R.I. 440. 

Tenn.—^Williams v. State, 51 S.W. 2d 
482, 164 Tenn. 562—Crittendon v. 
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second degree rather than manslaughter,63 or for 
murder in the second rather than in the first de¬ 
gree.®^ In a particular case it was held that a 
conviction for murder in the second degree was not 


contrary to the evidence.*® In certain cases the 
courts have held the evidence to be insufficient to 
support a conviction of murder in the second de- 
j gree.*6 The courts have also passed on the suffi- 


State. 8 S.W.2d 371, 167 Tenn. 403 

_Mullins V. State, 299 S.W. 10o2, 

156 Tenn. 105. 

Va._Smith v. Commonwealth. 190 S. 

B. 91, 168 Va. 703 — Zimmerman v. 
Commonwealth, 189 S.E. 144, 167 

yg^ 578— Smith v. Commonwealth, 
182 S.E. 124, 165 Va. 776 — Funk v. 
Commonwealth, 175 S.E. 861, 163 

Va 1014— Clarke v. Com.monwealth, 
166 SE. 541, 159 Va. 908 — Thacker 
V Commonwealth, 160 S.E. 65, 157 
Va 836— Puckett v. Commonwealth, 
160 SE. 19, 157 Va. 800— Tate v. 
Commonwealth, 154 S.E. 508, 155 

Va 1016— Boggs V. Commonwealth, 

149 SE. 445, 153 Va. 828— Oliver 

V. Commonwealth, 145 S.E. 307, 151 
Va. 533— Scott v. Commonwealth. 
129 S.E. 360, 143 Va. 510— Martin 
V. Commonwealth, 129 S E. 348, 143 
Va 479—Murray v. Commonwealth, 
129 S.E 252. 143 Va. 489— Hines v. 
Commonwealth, 117 S.E. 843, 136 

728—Sims v. Commonwealth, 
115 S.E. 382, 134 Va. 736 — Puckett 
V. Commonwealth, 113 S.E. 853, 134 
Va. 574. 

Wash.—State v. Gruber, 272 P. 89, 

150 Wash. 66. 

^.Va.—State v. Holmes, 23 S.E.2d 61 

_State V. Gunter, 17 S.E.2d 46, 

123 W.Va. 569—State v. De Board, 
194 S.E. 349. 119 W.Va, 396—State 

V. Hayes, 153 S.E. 496, 109 W.Va. 
296—State v, Caldwell, 150 S.E. 
754, 108 W.Va. 330—State v. Jus¬ 
tice, 148 S.E. 843, 107 W.Va, 490 
—State V. Hicks, 148 S.E. 131, 107 

W. Va. 418—State v. Dephenbaugh, 
145 S.E. 634, 106 W.Va. 289—State 
V. Wolfe, 129 S.E. 748, 99 W.Va. 
694. 

■V7is._-Van Rite v. State, 295 N.W. 

688. 237 Wis. 212. 

30 C.J. p 314 note 54. 

Codefendants 

(1) Evidence was held sufficient to 
sustain conviction of one of several 
codefendants. 

Ark.—King v. State, 262 S.W. 336, 165 
Ark. 613—Sheppard v. State, 254 
S.W. 657, 160 Ark. 315. 

Cal.—People v. Terman, 40 P.2d 915, 
4 Cal.App.2d 345. 

Fla.—Lindberg v. State, 184 So. 662, 
134 Fla. 786. 

Mo.—State v. Odbur, 295 S.W. 734, 
317 Mo. 372—State v. Eaton, 292 
S.W. 70, 316 Mo. 995. 

(2) Evidence was held sufficient to 
sustain conviction of two of four co¬ 
defendants.—State v. Donato, 148 A. 
776, 106 N.J.Law 397. 

(3) Evidence was held sufficient to 
sustain conviction of all codefend¬ 
ants. 


Cal.—People v. Quitoriano, 129 P.2d 
723, 54 Cal.App.2d 641. 

Conn.—State v. Klein, 116 A. 596, 

97 Conn. 321. 

Murder of persons in particular re¬ 
lation to accused 

(1) Father-in-law.—State v. Wam¬ 
pler, Mo., 58 S.W.2d 266. 

(2) Husband. 

Cal.—People v. Glab, 69 P.2d 195, 15 
Cal.App.2d 120. 

Colo.—Bray v. People, 78 P.2d 366, 
102 Colo. 199. 

■VVis.—Lester v. State, 280 N.W. 334, 
228 Wis. 631. 

(3) Wife. 

Ark.—Armstrong v. State, 287 S.W. 

590. 171 Ark. 1136. 

N.M.—State v. Riddel, 37 P.2d 802, 

38 N.M. 550. 

•W’is.—State V. Payne, 227 N.W. 258, 
119 Wis. 615. 

Particular means or forms of homi¬ 
cide 

(1) Abortion. 

Ariz.—Kinsey v. State, 65 P.2d 1141, 
49 Ariz. 201. 

Cal.—People v. Long, 103 P.2d 969, 
15 Cal.2d 590, superseding 96 P.2d 
354, and 96 P.2d 1021, certiorari de¬ 
nied Long V. People of State of 
California, 61 S.Ct. 136, 311 U.S. 
698, 85 L.Ed. 452—People v. Dar- 
row, 298 P. 1, 212 Cal. 167—People 
V. Gomez, 106 P.2d 214, 41 Cal. 
App.2d 249—People v. Parchen, 98 
P.2d 1045, 37 Cal.App.2d 215—Peo¬ 
ple V. Hickok, 83 P.2d 39, 28 Cal. 
App.2d 574—People v. Knowles, 46 
P.2d 788, 7 Cal.App.2d 398—People 
V. Judson, 18 P 2d 379, 128 Cal. 
App. 768—People v. Cook, 269 P. 
176, 93 Cal,App. 174—People v. 
Kinkichi Watanebe, 266 P. 1000, 91 
Cal.App. 290. 

Iowa.—State v. Rowley, 248 N.W. 340, 
216 Iowa 140. 

N.D.—State V. Phillips, 277 N.W. 609, 
68 N.D. 113—State v. Shortridge, 
211 N.W, 336, 54 N.D. 779. 

30 C.J. P 314 note 54 [a]. 

(2) Cutting and stabbing. 

Ark.—^Pope v. State, 287 S.W. 747, 
172 Ark. 61. 

Cal.—People v. Hoover, 290 P. 493, 
107 Cal.App. 635. 

Mo.—State v. Gaters, 39 S.W.2d 548 
—State v. Odbur, 295 S.W. 734, 317 
Mo. 372. 

Va.—Adams v. Commonwealth, 178 
S.E. 29, 163 Va. 1053. 

(3) Poisoning.—S tephenson v. 
State, 179 N.B. 633, 205 Ind. 141. er¬ 
ror coram nobis dismissed 186 N.E. 
293, 205 Ind 141. 

(4) Shooting. 

Ark.—Clements v. State, 133 S.W.2d 

75 


844, 199 Ark. 69 — Wilkerson v. 

State, 74 S.W.2d 221, 189 Ark. 1172 
—Rushing V. State, 29 S.W.2d 1079, 
182 Ark. 101. 

Cal.—People v. Buenaflore, 105 P.2d 
621, 40 Cal.App.2d 713—People v. 
Semone, 35 P.2d 379, 140 Cal.App. 
318. 

Colo.—Bray v. People, 78 P.2d 366, 
102 Colo. 199. 

Fla.—Davidson v. State, 127 So. 342, 

99 Fla. 732. 

Ind.—Pitts V. State, 23 N.E 2d 673, 
216 Ind. 168. 

Mo.—State v. Maples, 96 S.W.2d 26— 
State V. Davis, 84 S.W.2d 930, 337 
Mo. 411—State v. Wampler, 58 S.W. 
2d 266—State v. Jenkins, 37 S.W.2d 
433, 327 Mo. 326. 

Ohio.—Halsey v. State, 182 N.E. 127, 
42 Ohio App. 291, petition dis¬ 
missed 185 N.E. 881, 125 Ohio St. 
628. 

Va.— Ferrell v. Commonwealth, 14 S. 

E.2d 293, 177 Va. 861. 

Wis.—^Walsh v. State, 218 N.W. 714, 
195 Wis. 540. 

(5) Spring gun.—Pierce v. Com¬ 
monwealth, 115 S.E. 686 , 135 Va. 635, 
28 A.L.R. 864. 

( 6 ) Striking. 

Cal.—People v. Butterfield, 105 P.2d 
628, 40 Cal.App.2d 725. 

Mo.—State v. Carter, 131 S.W.2d 546, 
345 Mo. 74—State v. Clark, 111 S. 
W.2d 101. 

Threats, preparations, and previous 
attempts 

Ala.—Ware v. State, 188 So. 76, 28 
Ala.App. 485. 

Cal.—People v. King, 85 P.2d 928, 30 
Cal.App.2d 185—People v. Smith, 
214 P. 468, 61 Cal.App. 259. 

Mo.—State v. Houston, 292 S.W. 728. 
63. Cal.—People v. Wilkes, 64 P.2d 
1121, 19 Cal.App.2d 42—People v. 
Valuer, 293 P. 621, 109 Cal.App. 
733. 

Pa.—Commonwealth v. Bonomo, 32 
Luz.Leg.Reg. 175. 

Va.—Davidson v. Commonwealth, 187 
S.E. 437, 167 Va. 451—Scott v. 

Commonwealth, 129 S.E. 360, 143 
Va. 510. 

04 _ Cal.—People v. Howard, 295 P. 
333, 211 Cal. 322. 7l A.L.R. 1385 
—People V. La Fleur, 108 P.2d 99. 
42 Cal.App.2d 50. 

65. Ark.—Looney v. State, 287 S.W. 
178, 171 Ark. 1188. 

66 . Ala.—Simpson v. State, App., 13 

So.2d 437—Coffey v. State, App., 12 
So.2d 863—Roy v. State, 149 So. 
713, 25 Ala.App. 510—Gilbert v. 
State, 107 So. 925, 21 Ala.App. 

072 —Gilbert v. State, 104 So. 45, 
20 Ala,App. 565. 
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ciency of evidence to sustain convictions of lower 
degrees.®*^ In considering the sufficiency of partic¬ 
ular evidence to sustain a conviction for murder in 
the second degree, the courts have frequently passed 
on the sufficiency of the evidence with respect to 
certain special matters, such as acts evincing a de¬ 
praved mind;®^ malice or malice aforethought 
the commission or attempted commission of another 
crime in connection with the homicide,*'® or pas¬ 
sion and provocation.*^^ 

§ 329. - Degree of Manslaughter 

To sustain a conviction for manslaughter the evi¬ 
dence must be sufficient to satisfy the jury of the guilt 
of the accused beyond a reasonable doubt, or to a moral 
certainty. 


In order to sustain a conviction for manslaugh¬ 
ter it is essential that the evidence be sufficient to 
satisfy the jury of the guilt of accused beyond a 
reasonable doubt ,*^2 and, where the evidence relied 
on is circumstantial alone, it must establish such 
guilt to a moral certainty.*^^ According to some au¬ 
thority evidence from which the jury might have 
found accused guilty of a higher grade or degree 
of homicide may be sufficient to sustain a convic¬ 
tion for manslaughter.*^^ Moreover, evidence tend¬ 
ing to establish murder or self-defense has been 
held sufficient to sustain a conviction for man- 
slaughter.*^^ According to other authority the jury 
should convict only when there is a reasonable doubt 
as to whether accused is guilty of murder or man- 


Ark.—Bone v. State, 140 S.W.2<i 140, 
200 Ark. 592—Reynolds v. State, 
53 S.W.2d 224, 186 Ark. 223. 

Cal.—People v. Campanella, 103 P.2d 
193, 39 Cal.App.2d 384—Peop-le v. 
Peter, 14 P.2d 166, 125 Cal.App. 
657. 

Pla.—Kelly v. State, 126 So. 366, 99 
Fla. 387—Metrie v. State, 125 So. 
352, 98 Fla. 1228—Holton v. State, 
99 So. 244, 87 Fla. 65. 

Ind.—Osbon v. State, 13 N.E.2d 223, 
213 Ind. 413. 

Minn.—State v. Jackson, 268 N.W. 

924, 198 Minn. 116. 

Mo.—State v. Joy, 285 S.W. 489, 315 
Mo. 7—State v. Snow, 238 S.W. 
1069, 293 Mo. 143. 

Neb.—Clark v. State, 268 N.W. 87, 131 
Neb. 370—Treppish v. State, 252 N. 
W. 388, 126 Neb. 21—Childs v. 
State, 232 N.W. 575, 120 Neb. 310. 
N.M.—State v. Marquez, 20 P.2d 272, 
37 N.M. 166—State v. Berry, 14 P. 
2d 434, 36 N.M. 318. 

N.T.—People v. Corbisiero, 48 N.E.2d 
481, 290 N.Y. 191, reversing 37 N. 
T.S.2d 1022, 265 App.Div. 860. 

Tenn.—Kress v. State, 144 S.W.2d 
735, 176 Tenn. 478. 

Va.—Hamilton v. Commonwealth, 15 
SK2d 94, 177 Va. 896—Little v. 
Commonwealth, 175 S.E. 767, 163 
Va. 1020—Warren v. Common¬ 
wealth, 131 S.E. 227, 144 Va. 669— 
Reynolds v. Commonwealth, 115 S. 
E. 379, 135 Va. 716. 

W.Va.—State v. Simmons, 158 S.E. 
173. 110 W.Va. 335—State v. Cros- 
ton, 137 S.E. 536, 103 W.Va. 380. 
Wyo.—Eagan v. State, 128 P.2d 215, 
58 Wyo. 167. 

30 C.J. p 315 note 55. 

CodefendazLts 

Evidence was held insufficient to 
sustain conviction as to one of sev¬ 
eral codefendants.—State v. Odbur, 
295 S.W. 734, 317 Mo. 372—State v. 
Eaton, 292 S.W. 70, 316 Mo. 995. 

6f7. Conviction of murder in third 
degree sustained 

Fla»—Coston v. State, 198 So. 467, 
144 Fla. 676. 

Minn.—State v. Jackson, 268 N.W. 


924, 198 Minn. 116—State v. Tow¬ 
ers, 118 N.W. 361, 106 Minn. 105. 
Evidence insufficient to convict of 
murder in third degree 
Wis.—Terrill v. State, 42 N.W. 243, 
74 Wis. 278. 

30 C.J. p 315 note 56 [b]. 

Evidence sufficient for conviction of 
murder in fifth degree 
N.M.—Duran v. Territory, 1 N.M. 
218. 

68. Evidence sufficient to show de¬ 
praved mind 

Minn.—State v. Weltz, 193 N.W. 42, 
155 Minn. 143. 

Evidence insufficient to show de¬ 
praved mind 

Fla.—Ramsey v. State, 154 So. 8o'5, 
114 Fla. 766. 

69. Malice or malice aforethought 
sufficiently shown 

Ark.—Gaylor v. State, 70 S.W.2d 844, 
188 Ark. 1167. 

Conn.—State v. Jacowitz, 20 A.2d 470, 
128 Conn. 40. 

Neb.—Chadek v. State, 294 N.W. 384, 
138 Neb. 626. 

Malice not sufficiently shown 
Va.—Brown v. Commonwealth, 122 S. 
E. 421, 138 Va. 807. 

70. Evidence held sufficient to show 
homicide committed during commis¬ 
sion of another crime so as to sup¬ 
port conviction for murder in the 
second degree.—Spear v. State, 44 S. 
W.2d 663, 184 Ark. 1047. 

71. Evidence held sufficient to show 
such passion and provocation as to 
preclude conviction for murder in the 
second degree. 

Tenn.—Toler v. State, 260 S.W. 134, 
152 Tenn. 1. 

W.Va.—State v. Frye, 127 S.E. 332, 
98 W.Va. 504. 

Evidence held insufficient to show 
such passion or provocation as to 
preclude conviction for murder in the 
second degree. 

Pa.—Commonwealth v. Bonomo, 32 
Luz.Leg.Reg. 175. 

Va.—Davidson v. Commonwealth, 187 
S.E. 437, 167 Va. 451. 
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72. Del.—State v. Johnson, .175 A. 
669, 6 W.W.Harr. 341. 

Ohio.—Greger v. State, 161 N.E. 37, 
27 Ohio App. 272. 

Some evidence of guilt is required 
to sustain a conviction for man¬ 
slaughter m the first degree.—Ar¬ 
rington V. State, 125 So. 204, 23 Ala. 
App. 336. 

Substantial evidence 
A conviction for manslaughter 
must rest on substantial evidence.— 
People V. Oberlin, 189 N.E. 333, 355 
Ill. 317. 

Unlawful acts 

(1) In order to sustain a convic¬ 

tion for involuntary manslaughter it 
is necessary to prove beyond a rea¬ 
sonable doubt that accused commit¬ 
ted an unlawful act not amounting 
to a felony, or an act of approximate 
unlawfulness.—Commonwealth v. 

Ushka, 198 A. 465, 130 Pa.Super. 600. 

(2) Proof beyond reasonable doubt 
of the commission by accused of an 
act unlawful under any one or more 
statutes may be sufficient to sustain 
a conviction for manslaughter.— 
Schier v. State, 117 N.E. 229, 96 Ohio 
St. 245. 

(3) Under an indictment for invol¬ 
untary manslaughter alleging that 
the killing was the result of several 
unlawful acts, evidence supporting 
allegations as to commission of any 
one of such unlawful acts may war¬ 
rant a conviction.—Smith v. State, 
192 S.E. 644, 56 Ga.App. 376. 

73. Fla.—Smith v. State, 116 So. 642, 
95 Fla. 821. 

N.Y.—People v. Weltering, 9 N.E.2d 
774, 275 N.Y. 51, reversing 291 N. 
Y.S. 400, 248 App.Div. 874. 

74. Ark.—Spier v. State, 248 S.W. 
281, 157 Ark. 283—Middleton v. 
State, 240 S.W. 413, 158 Ark. 642. 

Fla.—Popps v. State, 162 So. 701, 
120 Fla. 387. 

La.—State v. Dale, 7 So.2d 371, 200 
La. 19. 

75. Miss.—Triplett v. State, 132 So. 
448, 1'59 Miss. 3G5. 

30 C.J. p 316 note 60. 
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slaughter;^® and, where the state’s evidence makes 
out a clear case of murder while accused’s evidence 
clearly entitles him to an acquittal, a conviction of 
manslaughter should be set aside but where, in 
addition, the evidence presents circumstances show¬ 
ing manslaughter, a verdict for that offense is not 
to be rejected as compromise.’* Where the offense 
of voluntary manslaughter is deducible from the 
evidence or accused’s statement, considered sepa¬ 
rately or together, a verdict for that offense is au¬ 
thorized.’® 

Circumstantial evidence may be sufficient to sus- 

70 . Iowa.—State v. Brown, 133 N. 
w. 862, 152 Iowa 427. 

77 . Ga.—Robinson v. State, 53 S.E. 

99, 124 Ga. 787. 

30 C.J. p 316 note 62. 

78. Ga.—Grimes v. 

721, 123 Ga. 754—Harris v. State, 

58 S.B. 680, 2 Ga.App. ’487. 

79. Ga.—Satterfield v. State, App., 

21 S.E.2d 861—Cobb v. State, 3 S. 

E.2d 212, 60 Ga.App. 194. 

30 C.J. p 316 note 64. 

Accepting or rejecting statement of 
accused 

In applying the text rule it is the 
prerogative of the jury to accept the 
statement of accused as a whole, or 
to reject it as a whole, or to believe 
it in part or disbelieve it in part.— 

Cobb V. State, 3 S.E.2d 212, 60 Ga. 

App. 194—Plemmons v. State, 158 S. 

E. 630, 43 Ga.App. 344—30 C.J. p 311 
note 25 [g]. 

80. Fla.—Chancey v. State, 66 So. 

430, 68 Fla. 93. 

Evidence held sufiGLcient to sustain 
a conviction for manslaughter. 

D.C.—Sanford v. U. S.. 98 F.2d 325. 

69 App.D.C. 44. 

Fla.—Overstreet v. State, 197 So, 516, 

143 Fla. 794. 

Me.—State v. Dore, 119 A. 119, 122 
Me. 120. 

81. Evidence held sufficient to sus¬ 
tain conviction for voluntary man¬ 
slaughter. 

Ky.—Russell v. Commonwealth, 122 
S.W.2d 1009, 276 Ky. 38. 

N.M.—State v. Riddel, 37 P.2d 802, 

38 N.M. 550. 

82. Evidence held sufficient 
Okl.—Upchurch v. State, 60 P.2d 395, 

59 Okl.Cr. 412. 

83. Evidence held sufficient 
Fla.—Chason v. State, 4 So.2d 691, 

148 Fla. 540. 

Okl.—Welty v. State, 263 P. 177, 39 
Okl.Cr. 85. 

84. Fla.—Smith v. State, 116 So. 642, 

95 Fla. 821. 

85. Ariz.—Morgan v. State, 236 P. 

1112, 28 Ariz. 363. 

Ark.—West v. State, 120 S.W.2d 26, 

196 Ark. 763—Link v. State, 86 S. 

W.2d 15, 191 Ark. 304—Mayberry 
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tain a conviction for manslaughter generally,^® or 
voluntary manslaughter,^^ or for manslaughter in 
the first^^ or second^^ degree. Particular circum¬ 
stantial evidence which was entirely circumstantial 
has, however, been held insufficient to sustain a con¬ 
viction for manslaughter.^^ 

Pursuant to the foregoing rules, and the general 
rules of criminal law relating to the sufficiency of 
evidence generally, discussed in Criminal Law §§ 
900-926, the courts have frequently passed on par¬ 
ticular evidence, holding it sufficient to sustain a 
conviction of manslaughter generally,^® manslaugh- 

Fla. 241—Holmes v. State, 103 So. 
642, 89 Fla. 336—Cross v. State, 103 
So. 636, 89 Fla. 212—Folks v. State, 
95 So. 619, 85 Fla. 238. 

Idaho.—State v. Morrison, 11 P.2d 
619, 52 Idaho 99. 

Ill.—People v. Bolger, 194 N.E. 225, 
359 Ill. 58—People v. Tamborski, 
190 NE. 90, 356 Ill. 11—People v. 
Liddell, 187 N.E. 174, 353 Ill. 201— 
People V. Rice, 184 N.E. 894, 351 
Ill. 604—People v. Buzan, 184 N.E. 
890, 351 Ill. 610—People v. Zukas, 
169 N.E. 9, 337 Ill. 161—People v. 
Treger, 150 N.E. 644, 320 Ill. 329— 
People V. Clements, 147 N.E. 99, 
316 Ill. 282—People v. Durand, 145 
N.E. 162, 313 Ill. '582—People v. 
Tokoly, 144 N.E. SOS, 313 Ill. 177— 
People V. White, 143 N.E. 108, 311 
Ill. 356—People v. Zachary, 141 N. 
E. 732, 310 Ill. 351. 

Ky.—Caudill v. Commonwealth, 166 
S.W.2d 1011—Higginbotham v. 
Commonwealth, 165 S.W.2d 19— 
Sherrill v. Commonwealth, 161 S. 
W.2d 615, 290 Ky. 3S6—Long v. 
Commonwealth, 155 S.W.2d 246, 288 
Ky. 83—Crawford v. Common¬ 
wealth, 136 S.W.2d 754, 281 Ky. 557 
—Murphy v. Commonwealth, 136 S. 
W.2d 545, 281 Ky. 424—Johnson v. 
Commonwealth, 120 S.W.2d 411, 274 
Ky. 799—Bentley v. Common¬ 
wealth, 120 S.W.2d 209, 274 Ky. 644 
—Young v. Commonwealth, 119 S. 
W.2d 647, 274 Ky. 633—Bryant v. 
Commonwealth, 113 S.W.2d 1118, 
272 Ky. 222—Fitch v. Common¬ 
wealth. 103 S.W.2d 98, 267 Ky. 646 
—Davis v. Commonwealth, 97 S.W. 
2d 43, 265 Ky. 488—Belcher v. 

Commonwealth, 90 S.W.2d 380, 262 
Ky. 402—Thompson v. Common¬ 
wealth, 87 S.W.2d 968, 261 Ky. 356 
—Ragsdale v. Commonwealth, 86 S. 
W.2d 532, 260 Ky. 645—Reno v. 
Commonwealth, 79 S.W.2d 692, 258 
Ky. 166—Engle v. Commonwealth, 
79 S.W.2d 417, 258 Ky. 118— 

Hughes V. Commonwealth, 79 S.W. 
2d 234, 257 Ky. 754—McGahan v. 
Commonwealth, 78 S.W.2d 308, 2'57 
Ky. 422—Thornsberry v. Common¬ 
wealth, 75 S.W.2d 1079, 256 Ky. 
100 —Gross V. Commonwealth, 72 S. 
W. 2 d 1017, 255 Ky. 88 —Williams v. 
Commonwealth, 72 S.W.2d 31, 254 


State, 51 S.E. 


V. State, 85 S.W.2d 101’5, 191 Ark. 
270—^Vaden v. State, 298 S.W. 323 
174 Ark. 950—Johnson v. State, 28* 
S.W. 28, 171 Ark. 203—Roberson v 
State. 264 S.W. 822, 165 Ark. 614— 
Hart V. State, 257 S.W. 354, 161 
Ark. 649. 

Cal.—People v. Bird, 300 P. 23, 212 
Cal. 632—People v. Carmichael, 246 
P. 62, 198 Cal. 534—People v. Par¬ 
rish, App., 133 P.2d 834—People v. 
Zuckerman, App., 132 P.2d 545 
People V. Smith, 125 P.2d 601, 51 
Cal.App.2d 615—People v. Mitchell, 
119 P.2d 1000, 48 Cal.App 2d 422— 
People V. Flint, 113 P.2d 924, 45 
Cal.App.2d 203—People v. Singh. 28 
P.2d 416, 136 Cal.App. 233—People 
V. Jones, 20 P.2d 713, 130 Cal.App 
717 —People v. Anderson, 7 P.2d 
202, 120 Cal.App. 5—People v. Cold- 
well, 1 P.2d 1094, 115 Cal.App. 559 
—People V. Hicks, 1 P.2d 550, 115 
Cal.App. 314—People v. Moreno, 
29'5 P. 50. Ill CaLApp. 52—People 
V. Carrillo, 285 P. 866, 104 Cal.App. 
389—People v. Burdg, 272 P. 816, 
95 Cal.App. 259—People v. Floris, 
269 P. 726, 93 Cal.App. 334—People 
V Mount, 269 P. 177, 93 Cal.App. 
81—People V. Piazza, 257 P. 592 
84 Cal.App. 58—People v. Swigart, 
251 P. 343, 80 CaLApp. 31—People 
V. Roberts, 250 P. 208, 79 Cal App. 
506—People v. De Vaul, 213 P. 58, 
60 Cal.App. 497—People v. Studer, 
211 P. 233, 59 CaLApp. 547—People 
V. Condley, 205 P. 711, 56 Cal App. 
416. 

jPla.—Tappan v. State, 12 So. 2d 809— 
Lang V. State, 11 So.2d 179—Nelson 
V. State, 4 So.2d 375, 148 Fla. 338— 
Livingston v. State, 1 So.2d 260, 
146 Fla. 420—Reichard v. State, 
191 So. 829, 140 Fla. 469—Ross v. 
State, 191 So 509, 140 Fla. 191— 
Michens v. State, 190 So. 819, 139 
Fla. 552—Lanton v. State, 1S2 So. 
902, 133 Fla. 527—Beard v. State, 
180 So. 1, 131 Fla. '512—Stansel v. 
State, 168 So. 803, 124 Fla. 502— 
Simmons v. State, 156 So. 22, 115 
Fla. 733—^Welch v. State, 155 So. 
99, 115 Fla. 94—Shepard v. State, 
144 So. 894, 107 Fla. 358—Simmons 
v: State, 128 So. 486, 99 Fla. 1216— 
Stanley v. State, 112 So. 73, 93 Fla. 
372—Frier v. State, 109 So. 334, 92 
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Ky. 647—Collings-worfh v. Com¬ 
monwealth, 71 S.\V.2d 1030, 254 

Ky. 472—Horton v. Commonwealth, 

71 S.W.2d 9S4, 254 Ky 443 — Hotch¬ 
kiss V. Commonwealth, 71 S W.2d 
23, 254 Ky. HO— Barton v. Com¬ 
monwealth, 70 S.'VV.2d 9S1, 254 Kj- 
e0_Strange v. Commonwealth, 70 
S'VV.2d 972, 254 Ky. 57— DufC v. 
Commonwealth. 63 S.lV.id 593, 250 
Ky. 555— Venable v. Common¬ 
wealth, 63 S.W.2d 4S6, 250 Ky.^428 
— Frasure v. Commonwealth, 63 S. 
lV.2d 4 75, 250 Ky. 397 — Lassiter v. 
Commonwealth, 60 S.lV.2d 937, 249 
Ky 3'52— Mullins v. Common¬ 

wealth, 56 S.\V.2d 370, 246 Ky. 74S 
_Johnson v. Commonwealth, 56 S. 

IV. 2d 344, 246 Ky. 703 —Simpson v^. 

Commonwealth, 53 S.'\V.2d 364, 1:45 
Ky 202 —Woodall v. Common¬ 

wealth, 50 S.W.2d 939, 244 Ky. 320 

_Karnes v. Commonwealth, 50 S. 

W2d 937, 244 Ky 341 —Ritchie v. 
CDmmonwealth, 4S S.W.2d 1072, 243 
Ky 479 — Puckett v. Common¬ 

wealth. 46 S.W.2d SO, 242 Ky. 284— 
Hensley v. Commonwealth, 43 S.W. 
2d 996, 241 Ky. 367—Nickells v. 
Commonwealth, 43 SW,2d 697, 241 
Ky 159—Rav V. Commonwealth, 
43 ’s.W2d 694, 241 Ky. 286 —Slone 

V. Commonwealth, 43 S.W.2d 664, 
241 Kv. ISS—Stepp v. Common- 
wealth,* 43 S.W 2d ISO, 241 Ky. 12 

_Howard v. Commonwealth, 42 S. 

W.2d SSI, 240 Ky. 617—Foley v. 
Commonwealth. 42 S.W.2d 332. 240 
Ky. 328—Eldridge v. Common¬ 
wealth, 41 S.W,2d 1096, 240 Ky. 

193 _Stegall v. Commonwealth, 36 

S.W.2d 33S, 237 Ky. 694—Smith v. 
Commonwealth, 33 S.W.2d 6S8, 236 
Ky. 736—Newsome v. Common¬ 
wealth, 33 S.W.2d 36, 236 Ky. 344 
—Carroll v. Commonwealth, 28 S. 
W.2d 505, 234 Ky. 441—McIntosh 

V. Commonwealth, ‘27 S.W. 2d 971, 
234 Ky. 192—Hendrickson v. Com¬ 
monwealth, 27 S.W.2d 80, 233 Ky. 
S20—^Allen v. Commonwealth, 21 S. 

W. 2d SOO, 231 Ky. 463—Simpkins v. 
Commonwealth, 17 S.W.2d 245, 229 
Ky. 348—Voils V. Commonwealth, 
17 S.W.2d 238, 229 Ky. 305—Smith 

V. Commonwealth, 16 S.W.2d 775, 
229 Ky. 159—Mink v. Common¬ 
wealth, 15 S,W2d 463, 228 Ky. 674 
—Caudill V. Commonwealth, 15 S. 

W. 2d 435, 228 Ky. 722—^Wadkins v. 

Commonwealth, 14 S.W.2d 390, 228 
Ky. 106—Banks v. Commonwealth, 
13 S.W.2d 511, 227 Ky. 500—Wat¬ 
kins V. Commonwealth, 12 S.W.2d | 
329, 227 Ky. 100—Perkins v. Com¬ 
monwealth. 12 S.W.2d 297. 227 Ky. 
129—Highbarger v. Commonwealth, 
10 S.W.2d 286, 225 Ky. 802— 

Sparks v. Commonwealth, 9 S.W. 
2d 992, 22'5 Ky. 660—Fields v. Com¬ 
monwealth, 9 S.W.2d 990, 225 Ky. 
655—Crawford v. Commonwealth, 8 
S.W.2d 406, 225 Ky. 282—^Phillips 
V. Commonwealth, 7 S.W.2d 1064, 
225 Ky. 160—Shelton v. Common¬ 
wealth, 6 S.W.2d 1094, 224 Ky. 671 


homicide 


41 C.J.S. 


—Clemens v. Commonwealth, 6 S. 
■CT’.2d 483, 224 Ky. 370— Picklesimej 

V. Commonwealth, 6 S.W. 2d 45/, 
O ')4 Ky 381— Young v. Common- 
wealth! 6 S.W.2d 269. 224 Ky. 334— 
Vignoroh v. Commonwealth, o &. 

W. 2d 1047, 224 Ky. 229—Marcum v. 
Commonwealth, 4 S.W^2d 728, 

Ky 831—Litteral v. Common- 
wealth. 3 S.W.2d 776. 223 Ky. 402 

_Fleming v. Commonwealth, o. 

W2d 1035. 223 Ky. 25 — Turner v 
Commonwealth, 298 S.W. 959, 221 
Ky. 330 — Deaton v. Commonwealth, 
292 S.W. 835, 219 Ky. 205— Bryant 
V. Commonwealth, 288 S.W. 680, 
‘>16 Kv 724 — Dalton v. Common¬ 
wealth; 287 S.W. S9S. 216 Ky- 217- 
Moore v. Commonwealth, 287 S.W. 

4 215 Ky 809—^Warford v. Com¬ 
monwealth. 281 S.W. 819. 213 Ky. 
675—Jennings v. Commonwealth, 
280 S.W^ 1086, 213 Ky. 190—Adams 
V. Commonwealth, 279 S.W. 332, 212 
Ky. 334—Sparks v. Commonwealth, 
268 S.W. 796, 207 Ky. 117—Belch¬ 
er V. Commonwealth, 263 S.W. 8, 
203 Ky. 757—Ross v. Common¬ 
wealth, 259 S.W. 50, 202 Ky. 204— 
Burnett v. Commonwealth, 25'5 S. 
W 544, 200 Ky. 765—Perry v. Com¬ 
monwealth. 255 S.W. 522, 200 Ky. 
696. 

le—State v. Wood, 143 A. 687, 127 
Me. 551. 

lass.—Commonwealth v. Williams, 
139 N.E. 347, 244 Mass. 515. 
lich.—People v. Becker, 2 N.W.2d 
503, 300 Mich. 562, 139 A.L.R. 1171 
—Peo-nle v. Walls. '203 N.W. 656 


231 Mich. 110. 

Miss.—Williams v. State, 12 So.2d 
156—Gordon v. State, 9 So.2d 877 
—Fugler V. State, 7 So.2d 873, 192 
Miss. 775—Griffin v. State, 195 So. 
472--White v. State, 193 So. 910, 
motion denied 195 So. 479, 190 

Miss. 589—Sullivan v. State, 192 
So. 441—Creed v. State, 191 So. 
814, 186 Miss. 738—Scott v. State, 
188 So. 546, 18-5 Miss. 454—Mc¬ 
Caffrey V. State, 187 So. 740, 185 
Miss. 659—^Harris v. State, 183 So. 
521, 182 Miss. 791—^Wise v. State, 


Morgan, 56 S.W.2d 385—State v. 
Napoli, 44 S.W.2d 55—State v. Wil¬ 
son, 34 S.W.2d 98—State v. Davis, 
295* S.W. 96, 317 Mo. 272—State v. 
Trent, 278 S.W. 676. 

Mont—State v. Harkins, 281 P. 551, 
85 Mont. .58'5—State v. Mumford, 
222 P. 447, 69 Mont. 424. 

Keb.—Brice v. State, 395 N.W. 894, 
138 Neb 853—Jackson v. State, 277 
N.W. 92, 133 Neb. 786—Stump v. 
State, 271 N.W. 163, 132 Neb. 49— 
Trobough v. State, 238 N.W. 771, 
123 Neb. 7—Broquet v. State, 223 
N.W. 464, 118 Neb 31—Denison v. 
State, 221 N.W. 6S3, 117 Neb. 601— 
Egbert v. State, 205 N.W. 252, 113 
Neb. 790—Howard v. State, 201 N. 
W. 968, 113 Neb. 67. 

N.J.—State V. Donato, 148 A. 776, 
106 NjLaw 397—State v. Rogers, 
143 A. 811, 105 N.J.Law 15, affirmed 
146 A. 917, 105 N J.Law 654. 

IsTM.—state v. Lopez, 131 P.2d 273. 
Nc.—State V. Keeter, 174 S.E. 298, 
206 N.C. 4S2—State v. Messer, 133 
S.E. 404, 192 N.C. 80—State v. 

Baldwin, 114 S.E. 837, 184 N.C 

7S9 

Okl—Lawson v. State, 73 P.2d 198, 
63 Okl.Cr. 80—Gray v. State, 38 P. 
2d 967, 56 Oki.Cr. 208—Allen v. 
State, 6 P.2d 14, 52 Okl.Cr. 437— 
Hogshooter v. State, 296 P. 531, 50 
Okl.Cr. 119—Smith v. State, 293 P. 
569, 49 Okl.Cr. 339—Jeffries v. 

State, 288 P. 987, 47 Okl.Cr. 408— 
Hamit V. State, 275 P 361, 42 Okl. 
Cr. 168—Kelly v. State, 271 P. 432, 
41 Okl.Cr. 103—Morns v. State, 247 
P. 418, 35 Okl.Cr. 5. 

Or.—State v. Nortin, 133 P.2d 252. 
Pa.—Commonwealth v. Dudick, 87 
Pa.Super. 33. 

R. I.—State V. Del Giudice, 133 A. 808. 

S. C.—State V. Williams, 131 S.E. 7S4, 
134 S.C. 76. 

Wash.—State v. Hedges, 113 P.2d '530, 
8 Wash. 2d 652—State v. Barbour, 
271 P. 64, 119 Wash 440—State v. 
Siverly, 24S P. eO, 140 Wash. 58. 
Wyo.—^Herman v. State, 236 P. 507, 
33 Wyo. 58. 
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183 So. 520, 183 Miss. 61—Brock v. 
State, 181 So. 742—Butler v. State, 
176 So. 589, 179 Miss. 865—Joyce 
V. State, 169 So. 759, 176 Miss. 548 
—Goff V. State, 167 So. 777, 176 
Miss. 85—Russell v. State, 164 So. 
582, 174 Miss. 333—Rose v. State, 
155 So. 341, 170 Miss. 550—Long v. 
State, 141 So. 591, 163 Miss. '535— 
Bennett v. State, 120 So. 837, 152 
Miss. 728—Rucker v. State, 118 So. 
716, 1*52 Miss. 143—Holmes v. 

State, 118 So. 431, 151 Miss. 702— 
Carter v. State, 118 So. 369, 152 
Miss. 43—Brumfield v. State, 117 
So. 529, 150 Miss. 552—^Walker v. 
State, 108 So. 899. 

Mo.—State v. York, 142 S.W.2d 91— 
State v. Woods, 142 S.W.2d 87, 346 
Mo. 538—State v. Huett, 104 S.W. 
2d 252, 340 Mo. 934—State v. 

Wheat, 95 S.W.2d 1165—State v. 


Careless handling of firearms 

Evidence held sufficient to support 
conviction of careless handling of 
firearms whereby woman was killed. 
—State V. Simonds, 182 A. 185, 108 
Vt. 60. 

Codefendants 

(1) Evidence held sufficient to sus¬ 
tain a conviction of one of two co¬ 
defendants.—Parley v. Common¬ 
wealth, 104 S.W.2d 972, 268 Ky. 277. 

(3) Evidence held sufficient to sus¬ 
tain conviction of two of several co¬ 
defendants.—People V. Peirce, 116 P- 
2d 797, 46 Cal.App.2d 731—People v. 
Nerida, 83 P.2d 964, 29 €al.App.2d H. 

Excessive force in self-defense 
N.C.—State v. Marshall, 179 S.E. 427, 
208 N.C. 127—State v. Heavener, 83 
S.B. 73.2, 168 N.C. 156. 
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ter lather than a higher grade or degree of homi¬ 
cide,86 or manslaughter as defined by particular stat- 
utes'87 A conviction for manslaughter has in cer¬ 
tain cases been held not against the evidences® or 
not flagrantly or palpably against the evidence.ss 
In some cases the courts have considered particular 


evidence sufficient to establish such special ele¬ 
ments or circumstances as negligence®® or intoxica- 
tion^t of accused or his “utter indifference to conse¬ 
quences.”®® The courts in many cases have, how¬ 
ever, held particular evidence insufficient to sustain 
a conviction of manslaughter generally®® or to sus- 


131110 ? persons In particular rela- 
tton to accused 

(1) Child.—State v. Pearson, 189 N. 
W. 404, 153 Minn. 32. 

(2) Husband. 

Iowa.— state v. Johnston. 267 NW. 
698, 221 Iowa 933—State v. Buck, 
219* N.W. 17, 205 Iowa 1028. 

Ky.—Sanders v. Commonwealth, 74 S. 

\V.2d 932, 255 Ky. 456. 

Mich.—People v. Goodfellow, 241 N. 
W. 184, 257 Mich. 196. 

(3) Former husband.—Caudill v. 
Commonwealth. 95 S.W.2a 779. 264 
Ky. 803. 

Tyrntnal combat 

Qijl. —Boutcher v. State, HI P- 10^6, 

4 Okl.Cr. 576, rehearing denied 112 
P. 762, 4 Okl.Cr. 585. 

of police or otlier officers 

(1) Police officer. 

Ill,--People V. Groh, 138 N.E. 523, 
307 Ill. 165. 

Me.—State v. Sprague, 199 A. 705, 
13*5 Me. 470. 

(2) Other officers.—Jent v. Com- 
monwealth. 272 S.W. 29. 209 Ky. 59. 

Particular means or form of lioml< 
clde 

(1) Abortion. 

Ill.—People V. Kreutzer, 188 N.E. 42-, 
354 Ill. 430. 

Me.—State v. Dore, 119 A. 119, 12- 
Me. 120. 

(2) Burning.—State v. Buck, 219 N. 
W. 17, 205 Iowa 1028. 

(3) Cutting. 

Ky._^Wright V. Commonwealth, 113 

S.'VV.2d 876, 272 Ky. 77. 

Miss.—Morris v. State, 183 So. 694, 
182 Miss. 763. 

I^eb.—Pembrook v. State, 229 N.W. 
271, 119 Neb. 417. 

(4) Shooting. 

Ark.—Harrison v. State, 138 S.W.2d 
785, 200 Ark. 257—Jefferson v. 

State. 279 S.W. 370. 170 Ark. 1193. 
Cal.—People v. Wolcott, 30 P.2d 601, 
137 Cal.App. 355—People v. Frank¬ 
lin, 1 P.2d 514, 115 Cal.App. 410 
—People V. Dykes, 290 P. 102, 107 
CalApp. 107. 

Fla.—Barkley v. State, 10 So 2d 922 
—Sweat V. State, 176 So. 854, 130 
Fla. 1—Popps V. State, 162 So. 701, 
120 Fla. 387—Richardson v. State, 
130 So. 718, 100 Fla. 835—Jackson 

V. State, 113 So. 98, 93 Fla. 1057. 
Ga.—Echols v. State, 11 S.E.2d 256, 

63 Ga.App. 413—Donalson v. State, 
149 S.E. 429, 40 Ga.App. 360. 

Ky._Benge v. Commonwealth, 94 S. 

W. 2d 38, 264 Ky. 28—Holbrook v. 
Commonwealth, 61 S.W.2d 644, 249 


Ky. 795—Philpot V. Commonwealth, 

42 S.W.2d 317, 240 Ky. 289—Shep¬ 
herd V. Commonwealth, 33 S.W.2d 

4, 236 Ky. 290—Manns v. Common¬ 
wealth, 31 S.W.2d 390, 235 Ky. 
325—Cooper v. Commonwealth, 27 

5. W.2d 405, 234 Ky. 56—Lyons v. 
Commonwealth, 287 S.W. 534, 216 
Ky. 202—Stanifer v. Common¬ 
wealth, 283 S.W. 84, 214 Ky. 280 

_Hudson V. Commonwealth, 264 

S.W. 1067, 204 Ky. 480. 

Miss.—Creed v. State, 191 So. 814, 
186 Miss. 738—Hall v. State, 91 So. 
397, 128 Miss. 641. 

Okl.—Hendrick v. State, 73 P.2d 184. 
63 Okl.Cr. 100—^\Vright v. State, 283 
P. 260, 45 OkLCr. 298. 

S,C.—State V. Council, 123 S.E. 788, 
129 S.C. 116. 

(5) Stabbing. 

Cal.—People v. Giovanni, 113 P.2d 
912, 45 Cal.App.2d 229. 

Miss.—Brice v. State, 148 So. 348, 
167 Miss. 255, suggestion of error 
overruled 150 So. 662. 

(6) Striking. 

Cal.—People v. Peirce, 116 P.2d 797, 
46 Cal,App.2d 731—People v. Har¬ 
vey, 292 P. 654, 109 Cal.App. 111. 
Iowa.—State v. Friar, 214 N.W. 596, 
204 Iowa 414. 

Ky.—Conley v. Commonwealth, 8 S. 
W.2d 415, 225 Ky. 275. 

In Texas, prior to operation of 
statute dividing all voluntary killing 
into murder with malice or murder 
without malice, the evidence in cer¬ 
tain cases was held sufficient to sus¬ 
tain a conviction for manslaughter. 
—Johnson v. State, 26 S.W.2d 256, 
114 Tex.Cr. 638—Hoover v. State, 5 
S.W.2d 982, 109 Tex.Cr. 564—Davis 
v. State, 290 S.W 163, 106 Tex.Cr. 
46—Webster v. State, 289 S.W. 689, 
105 TexCr. 600—Crawford v. State, 
288 S.W. 213, 105 Tex.Cr. 281—Ben¬ 
nett V. State. 280 S.W. 594, 103 Tex. 
Cr. 279—Soderman v. State, 260 S.W. 
607, 97 Tex.Cr. 23. 

86. Cal.—People v. Peter, 14 P.2d 
166, 125 Cal.App. 657. 

Fla.—Metrie v. State, 125 So. 352, 
98 Fla. 1228. 

Miss.—Bergman v. State, 133 So. 208, 
160 Miss. 65. 


87. Miss.—Gregory v. State, 118 So. 
906, 152 Miss. 133. 

Mo.—State v. Glenn, 262 S.W. 1030. 

Killing by trap gun 
Mo.—State v. Beckham, 367 S.W. 817, 
306 Mo. 566, 37 A.L.R. 1094. 


Ky.—Pack v. Commonwealth, 8 
S.W.2d 422, 225 Ky. 340—Blanks 

79 


V. Commonwealth, 3 S.W.2d 1105, 
223 Ky. 484. 

N.J,—State V. Harrison, 152 A. 867, 
107 N.J.Law 213. 

83. Ky.—Eversole v. Commonwealth, 
277 S.W. 271, 211 Ky. 243—Craft 
V. Commonwealth, 273 S.W. 44, 209 
Ky. 458—Conley v. Commonwealth, 
271 S.W. 566, 208 Ky. 538—Fannin 

V. Commonwealth, 255 S.W. 514, 200 
Ky. 635—Lynch v. Commonwealth, 
251 S.W. 1003, 199 Ky. 817—Nich¬ 
ols V. Commonwealth, 245 S.W. 518, 
196 Ky. 706. 

90. Fla.—Williams v. State, 104 So. 
782, 89 Fla. 475. 

i 30 C.J. p 316 note 68 [d]. 

91. Iowa.—State v. Salmer, 164 N. 

W. 620, 181 Iowa 280. 

30 C.J. p 316 note 68 [f]. 

92. Miss.—Creel v. State, 191 So. 
814, 186 Miss. 738. 

93. Cal.—People v. Montgomery, 276 
P. 1030, 98 Cal.App. 423. 

Fla.—Davis v. State, 8 So.2d 36, 150 
Fla. 597. 

Hawaii.—Territory v. Buick, 27 Ha¬ 
waii 28. 

Ill.—People v. Rappaport, 200 N.E. 
165, 362 Ill. 462—People v. Bentley, 
191 N.E. 230, 357 Ill. 82. 

Iowa.—State v. Van Gorder, 195 N.W. 
204, 196 Iowa 782. 

Ky.—Steele v. Commonwealth, 92 S. 
W.2d 816, 263 Ky. 658—Randolph 
V. Commonwealth, 49 S.W.2d 340, 
243 Ky. 552—Miller v. Common¬ 
wealth, 42 S.W.2d 334, 240 Ky. 300 
—York V. Commonwealth, 32 S.W. 
2d 331, 235 Ky. 751—Slone v. Com¬ 
monwealth, 18 S.W.2d 1005, 230 Ky. 
199 —Haynes v. Commonwealth, 8 
S.W.2d 403, 225 Ky. 234—Evans v. 
Commonwealth, 299 S.W. 553, 221 
Ky. 648—Sipes v. Commonwealth, 
299 S.W. 1S3, 221 Ky. 603—Sipes v. 
Commonwealth, 281 S.W. 80G, 213 
Ky. 701—Couch V. Commonwealth, 
261 S.W. 7, 202 Ky. 677. 

Mich.—People v. Weyonen, 225 N.W. 
552, 247 Mich. 308—People v. Pav- 
lic, 199 N.W. 373, 227 Mich. 562, 
35 A.L.R. 741. 

Miss.—Godine v. State, 1 So.2d 494 
—McDowell V. State, 198 So. 564, 
189 Miss. 617—Jabron v. State, 159 
So. 406, 172 Miss. 135—Shepherd 
V. State, 97 So. 755, 133 Miss. 449. 
Mo.—State v. Pauly, 267 S.W. 799. 
—Lowe v. State, 193 N.W. 707, 
110 Neb. 325. 

Ohio.—State V. Tingling, App., 44 N. 
E.2d 361. 

Okl.—Kosepeah v. State, 16 P.2d 888, 
54 Okl.Cr. 213. 
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tain a conviction for an offense of a higher grade or 
degree than manslaughter.^^ Particular evidence 
has been held sufficient to warrant an acquittal in 
a prosecution for manslaughter.^^ 


In passing on the sufficiency of particular evi¬ 
dence the courts have in many instances held it to 
be sufficient to sustain a conviction for voluntary96 


S.C.—state V. Powell, 25 S.E.2d 479— 
State V. Dornberg, 7 S.E 2d 467, 192 
S.C. 513. 

Wyo.—Smith v. State, 274 P. 1074, 
40 Wyo. 128. 

30 C.J. p 317 note 76. 

Codefendants 

(1) Evidence held insufficient to 
sustain conviction for manslaughter 
as to two codefendants.—State v. 
Campbell, 142 S.E. 31, 144 S.C. 53. 

( 2 ) Evidence held insufficient to 
sustain conviction of one of three co¬ 
defendants.—Stalnaker v. State, 183 
So. 294, 133 Fla. 671. 

Miss.—Jones v. State, 6 So.2d 
304. 

Tenn—^Wooten v. State, 103 S-W.2d 
324, 171 Tenn. 362. 

95. Conn.—State v. Perkins, 91 A. 
265, SS Conn. 360, L.R.A.1915A 73. 

96. Ark.—Smith v. State, 170 S.W. 
2d lOni—Burton v. State. 163 S.W. 
2d 160, 204 Ark. 548—Casteel v. 
State, 152 S.W.2d 554, 202 Ark. 663 
—Gentry v. State, 147 S.W.2d 1, 201 
Ark. 729—Bone v. State, 140 S.W. 
2d 140, 200 Ark, 592—Hogue v. 
State, 110 S.W.2d 11, 194 Ark. 1089 
—Smith V. State, 106 S.W.2d 1019, 
194 Ark. 264—Trammell v. State, 
9" SW2d 902, 19S Ark. 21—Mills v. 
State, 64 S.W.2d 83, 188 Ark, 107 
—Alford V. State, 34 S.W.2d 224, 
182 Ark. 1184—Fendley v. State, 30 
S.W.2d 852, 182 Ark. 1185—Storms 
V. State, 16 S.W.2d 468, 179 Ark. 
1158—Whitney v. State, 4 S.W.2d 
9, 176 Ark. 771—^Vaden v. State, 298 
S.W. 323, 174 Ark. 950—Moore v. 
State, 267 S.W. 769, 167 Ark. 164 
—Diffie V. State, 265 S.W. 72, 165 
Ark. 613—Brown v. State, 262 S.W. 
989, 165 Ark. 613—King v. State, 
262 S.W. 336, 165 Ark. 613—Bloyd 
V. State, 255 S.W. 566, 161 Ark. 665 
—Shackleford v State, 255 S.W. 
290, 161 Ark. 34—^Wood v. State, 
252 S.W. 897, 159 Ark. 671—Brents 
V. State, 247 S.W. 1061, 157 Ark. 
51. 

Cal-—People v. Castro, 99 P.2d 374, 
37 Cal.App.2d 311. 

Gsl —^Norris v. State, App., 23 S.E. 
2d 466—Davis v. State, App., 22 
S.E.2d 762—Aired v. State, App., 
22 S.E.2d 677—Fullwood v. State, 
App., 22 S E.2d 526—Pierce v. 
State, App., 21 S.E.2d 913—Bennett 
V. State, 20 S E.2d 193, 67 Ga.App. 
384—Scott V. State, 19 S.E.2d 48, 
$6 Ga.App. 659—Knight v. State, 
16 S.E.2d 876, 66 Ga.App. 27— 
Malcom v. State, 13 S.E.2d 115, 64 
Ga.App. 316—Sweat v. State, 11 S. 
E.2d 40, 63 Ga.App. 299—Rampey 
V. State, 7 S.E.2d 791, 62 Ga.App. 


314—Tucker v. State, ‘7 S.E. 2d 193, 
61 Ga.App. 661—Goss v. State, 7 S. 
E.2d 87, 61 Ga.App. 621—Lassiter 
V. State, 6 S.E.2d 102, 61 Ga.App. 
203—Prosser v. State, 4 S.E.2d 494), 
60 Ga.App. 604—^Wims v. State, 4 
S.E.2d 418, 60 Ga.App. 551—Mill- 
saps V. State, 4 S.E.2d 410, 60 Ga. 
App. 555—Cobb V. State, 3 S.E.2d 
212, 60 Ga.App. 194—Gamble v. 

State, 199 S.E. 662, 58 Ga.App. 637 
—Maddox v. State, 198 S.E. 799, 58 
Ga.A'pp. 450—Calhoun v. State, 198 
S.E. 558, 58 Ga.App. 371—Tatum v. 
State, 197 S.E. 51, 57 Ga.App. 849 
—Jefferson v. State, 192 S.E. 644, 
56 Ga.App. 383—Thompson v. State, 
190 S.E. 80, 55 Ga.App. 44*5—Gold¬ 
smith V. State, 187 S.E. 694, 54 Ga. 
App. 268—Lakeland v. State, 185 S. 
E. 583, 53 Ga.App. 345—Cumber- 
lander V. State, 185 S.E. 379, 53 Ga. 
App. 276—Spence v. State, 183 S.E. 
339, 52 GaApp. 383—Smith v. 

State, 181 S.E 212, 51 Ga.App. 601 
—Thomas v. State, 180 S.E. 760, 51 
Ga.App. 455—Abernathy v. State, 
180 S.E. 753, 5 Ga.App. 452—Boat- 
right V. State, 179 S.E. 740, 51 Ga. 
App. 80—Allen v. State, 179 S.E. 
5'55, 51 Ga.App. 19—Brewton v. 

State, 179 S.E. 404, 51 Ga.App. 18— 
Ellison V. State, 176 S.E. 8S5, 50 
Ga.App. 58—Bird v. State, 174 S E. 
217, 49 GaApp. 83—Hanks v. State, 
174 S.E. 151, 48 Ga.App. 832— 

Schell V. State, 174 S.E. 141, 49 
Ga.App. 11—-Creamer v. State, 171 
S.E. 166, 47 Ga.App. 660—Bottoms 
V. State, 168 S.E. 918, 46 Ga.App. 
682—Miller v. State, 168 S.E. 917, 
46 Ga.App. 685—McMullen v. State, 
165 S.E. 479, 45 Ga.App. 532— 

De Vere v. State, 164 S.E. 485, 45 
Ga.App. 330—^House v. State, 164 
S.E. 467, 45 Ga.App. 312—Green¬ 
way v. State, 164 S.E. 459, 45 Ga. 
App. 316—Sikes v. State, 162 S.E. 
866 , 44 Ga.App. 746—Crews v. 

State, 162 S.E. 146, 44 Ga.App. 546 
—Prysock v. State, 161 S.E. 153, 44 
Ga.App. 229—Rooks v. State, 156 
S.E. 479, 42 Ga.App. 474—Plem- 
mons V. State, 158 S.E. 630, 43 Ga. 
App. 344—Lee v. State, 156 S.E. 
296, 42 Ga.App. 360—Ivey v. State, 
156 S.E. 290, 42 Ga.App. 357—Cain 
V. State, 153 S.E. 79, 41 Ga.App. 
333—^Phillips v. State, 145 S.E. 106, 
38 Ga.App. 648—Evans v. State, 122 
S.E. 623, 32 Ga.App. 36—Ellis v. 
State, 117 S.E. 116, 30 Ga.App. 154. 
Ill.—People V. Kessler, 164 N.E. 840, 
333 Ill. 451. 

Ky.—Ferguson v. Commonwealth, 163 
S.W.2d 449, 291 Ky. 222—Noe v. 
Commonwealth, 160 S.W.2d 600, 290 
Ky. 194—Hunt v. Commonwealth, 
159 S.W.2d 23, 289 Ky. '527—Spinks 
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V. Commonwealth, 157 S.W.2d 58, 

288 Ky. 579—McGuire v. Common¬ 
wealth, 155 S.W.2d 37, 287 Ky. 717 
—Gooslin v. Commonwealth, 142 
S.W. 2 d 989, 283 Ky. 665—Combs v. 
Commonwealth, 140 S.W.2d 380, 282 
Ky. 786—Young v. Commonwealth, 
122 S.W.2d 1034, 276 Ky. 26— 

Thompson v. Commonwealth, 117 
S.W.2d 1030, 274 Ky. 4—Bigby v. 
Commonwealth, 116 S.W.2d 659, 273 
Ky. 335—^Noah v. Commonwealth, 
116 S.W.2d 315, 273 Ky. 272—Mil- 
ton V. Commonwealth, 114 S.W.2d 
1138, 272 Ky. 659—Ellison v. Com¬ 
monwealth, 114 S.W.2d 130, 272 Ky. 
364—Decker v. Commonwealth, 109 
S.W. 2 d 816, 270 Ky. 329—Ponton v. 
Commonwealth, 108 S.W.2d 535, 269 
Ky. 614—Shepherd v. Common¬ 
wealth, 106 S.W.2d 988, 269 Ky. 
237—Slone v. Commonwealth, 99 S. 

W. 2d 207, 266 Ky. 366—Austin v. 
Commonwealth, 90 S.W.2d 1033, 262 
Ky. 561—Cole v. Commonwealth, 86 
S.W.2d 305, 260 Ky. 554—Dublin v. 
Commonwealth, 86 S.W.2d 136, 260 
Ky. 412—Glover v. Commonwealth, 
83 S.W.2d 881, 260 Ky. 48—Frost v. 
Commonwealth, S3 S.W.2d 23, 259 
Ky. 689—Ford v. Commonwealth, 
82 S.W.2d 785, 2'59 Ky. 192—Shelton 

V. Commonwealth, 75 S.W.2d 494, 
255 Ky. 745—House v. Common¬ 
wealth, 65 S.W.2d 997, 251 Ky. 834 
—Phillips V. Commonwealth, 59 S. 

W. 3d 552, 248 Ky. 643—Kirk v. 

Commonwealth, 57 S.W.2d 658, 247 
Ky. 666 —-Caudill v. Commonwealth, 
56 S.W.2d 336, 246 Ky. 711—Jarvis 

V. Commonwealth, 54 S.W.2d 307, 
245 Ky. 790—Parker v. Common¬ 
wealth, 5 4 S.W.2d 21 , 245 Ky. 623 
—Triplett V. Commonwealth, '53 S. 

W. 2d 348, 245 Ky. 149—Graham v. 
Commonwealth, 53 S.W.2d 219, 245 
Ky. 113—Handshoe v. Common¬ 
wealth, 53 S.W.2d 195, 245 Ky. 10— 
Crum v. Commonwealth, 46 S.W. 2 d 
1093, 2-42 Ky. 568—Osborne v. Com¬ 
monwealth, 46 S.W.2d 1066, 2 42 Ky. 
574—Bently v. Commonwealth, 46 
S.W.2d 103, 242 Ky. 322—Thompson 

V. Commonwealth, 32 S.W.2d 532, 
236 Ky. 23—Chadwell v. Common¬ 
wealth, 20 S.W.2d 1005, 230 Ky. 840 
—Mullins v. Commonwealth, 20 S. 

W. 2d 442, ‘230 Ky. 624—Mann v. 

Commonwealth, 10 S.W.2d 1094, 226 
Ky. 296—Gibson v. Commonwealth, 
10 S.W.2d 646, 226 Ky. 186—White 
v. Commonwealth, 9 S.W.2d 720, 
225 Ky. 59 6 —Martin v. Common¬ 
wealth, 4 S.W.2d 419, 223 Ky. 762 
—Haycraft v. Commonwealth, 298 
S.W. 374, 221 Ky. 158—Kidd v. 

Commonwealth, 291 S.W. 4 , 218 Ky. 
153—-Collins V. Commonwealth, 291 
S.W. 1 , 218 Ky. 189—Hall v. Com- 
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or willful^’ manslaughter. In certain cases the 
courts have also held a conviction for voluntary 
•manslaughter not to be against®* or not flagrantly 
against®® the evidence. Certain evidence has been 
held sufficient to sustain a conviction for voluntary 


manslaughter rather than a higher grade or degree 
of homicide.^ In many cases the courts have held 
particular evidence insufficient to sustain a con¬ 
viction for voluntary manslaughter.® There are al¬ 
so cases holding a conviction for voluntary man- 


monwealth, 289 S.W. 1102, 217 Ky. 
518 _Colston V. Common-wealth, 287 
S.W. 722, 216 Ky. 216—Strong v. 
Commonwealth, 287 S.W. 235, 216 
Ky. 98— Fannin v. Commonwealth, 
2S0 S.W. 953, 213 Ky. 253—Roberts 

V. Commonwealth, 280 S.W. Ill, 212 
Ky. 791—Boreing v. Common¬ 
wealth, 277 S.^V. 813, 211 Ky. 474 
Begley v. Commonwealth, 276 S. 

W. 834. 210 Ky. 747—Martin v. 

Commonwealth, 275 S.W. 689, 210 
Ky. 217—Stanfill v. Commonwealth, 
272 S.W. 1, 209 Ky. 10—Baker v. 
Commonwealth, 263 S.W. 667, 204 
Ky. 45—Maiden v. Commonwealth, 
262 S.W. 588, 203 Ky. 446—Vanover 
V. Commonwealth, 262 S.W. 282, 
203 Ky. 362—Lee v. Common¬ 
wealth. 261 S.W. 842. 203 Ky. 63— 
Clark V. Commonwealth, 257 S W. 
1035. 201 Ky. 620—Begley v. Com¬ 
monwealth, 255 S.W. 147, 200 Ky. 
563—Daniel v. Commonwealth, 248 
S.W. 511, 198 Ky. 158—Hall v. 

Commonwealth, 244 S.W. 76, 196 
Ky. 50. 

—State V. Vargas, 74 P.2d 62, 42 
Isr.M. 1—state v. Massey, 258 P. 
1009, 32 N.M. 500. 

Pa.—Commonwealth v. Jordan, 196 A, 
10 328 Pa. 439 —Commonwealth v. 
Jones, 146 A. 905, 297 Pa. 326— 
Common’vealth v. Arcuroso, 128 A. 
668, 283 Pa. 84. 

Tenn.—Hensley v. State, 64 S.W.2d 
13, 166 Tenn. 551—Brown v. State, 
19 S.W.2d 231, 159 Tenn. 422. 
Utah.—State v. Pagialakis, 238 P. 
256, 65 Utah 552. 

Va —McReynolds v. Commonwealth, 
15 S.E.2d 70, 177 Va. 933—Groety 
V. Commonwealth, 115 S.E. 561, 
135 Va. 508. 

'VV.Va.—State v. McHaffa, 157 S.E. 

595. 110 W.Va. 266. 

30 C.J. p 317 note 69. 

Codefeudants 

(1) Evidence held sufficient to sus¬ 
tain conviction of one of several co¬ 
defendants.—King v. State, 262 S.W. 
336, 165 Ark. 613. 

(2) Evidence held sufficient to sus¬ 
tain conviction of all of several co¬ 
defendants.—Vance v. Common¬ 
wealth, 160 S.W.2d 602, 290 Ky. 219. 

Sudden heat of passion 
Ga.—Sheffield v. State, 85 S.E. 253, 16 
Ga.A'pp. 287. 

N.M.—State v. Riddel, 37 P.2d 802, 
38 N.M. 550. 

Accused finding spouse in adultery 
Ga.—Whitfield v. State, 145 S.E. 105, 
38 Ga.App. 661—Coley v. State, 122 
S.E. 98, 31 Ga.App. 753—30 C.J. p 
317 note 69 [c]. 

41 C.J.S.-6 


Mutual combat 

Ga.—Williams v. State, App., 23 S 
E.2d 205—Pierce v. State, 19 S.E. 
2d 192, 66 Ga.App. 737—Johnson v. 
State, 7 S.E.2d 42, 61 Ga.App. 590— 
Stowe V. State, 181 S.E. 419, 51 Ga. 
App. 726. 

Tenn.—Franklin v. State, 171 S.W.2d 
281. 

Va.—Carr v. Commonwealth, 114 S.E. 

791, 134 Va. 656. 

30 C.J. p 317 note 69 [a]. 

-crming - law enforcement officer 
Ark.—Bennie v. State, 110 S.W.2d 
1067, 194 Ark. 11*55. 

Killing persons in particular relation 
to accused 

(1) Brother.—Lindsay v. Common¬ 
wealth, 20 S.W.2d 738, 230 Ky. 718. 

(2) Husband.—State v. Pusey, 18S 
S.E. 745, 118 W.Va. 95. 

(3) Son.—^Henry v. State, 192 S.E. 
636, 56 Ga.App. 3S4. 

(4) Son-in-law.—Gunter v. State, 
10 S.E.2d 264, 63 Ga.App. 65. 

Particular means or form of homi¬ 
cide 

(1) Cutting.—Fields v. Common¬ 
wealth. 152 S.W.2d 281, 287 Ky. 27. 

(2) Shooting. 

Ark.—Jordan v. State, 160 S.W.2d 881, 
203 Ark. 1020—Bennie v. State, 110 
S.W.2d 1067, 194 Ark. 1155—Ballen- 
tine v. State, 276 S.W. 1002, 169 
Ark. 871. 

Ga.—Hicks v. State, 18 S.E.2d 637, 
66 Ga.App. 577—Cook v. State, 192 
S E 631, 56 Ga.App. 375—Stowe v. 
State, 181 S.E. 419, 51 Ga.App. 726 
—Johnson v. State, 148 S E. 610, 39 
Ga.App. 836. 

Ky.—Amburgey v. Commonwealth, 
153 S.W.2d 918, 287 Ky. 421—Rob¬ 
erts V. Commonwealth, 144 S.W.2d 
1043, 284 Ky. 377—Pratt v. Com¬ 
monwealth, 136 S.W.2d 1057, 281 
Ky. 628—Decker v. Commonwealth, 
128 S.W.2d 600, 278 Ky. 145— 

Brandenburg v. Commonwealth, 83 
S.W.2d 862, 260 Ky. 70—Posten v. 
Commonwealth, 276 S.W. 545, 210 
Ky. 594. 

Va.—'Carr v. Commonwealth, 114 S. 
B. 791, 134 Va. 656. 

(3) Stabbing. 

Ark.—Arms v. State, 4 S.W. 2d 4, 176 
Ark. 1203—Lamereaux v. State, 
276 S.W. 994, 169 Ark. 1211. 

Ga.—Padgett v. State, 152 S.E. '595, 
41 Ga.App. 255—Taylor v. State, 
138 S.E. 83, 36 Ga.App. 639. 

Ky.—Tackett v. Commonwealth, 17 
S.W.2d 241, 229 Ky. 312. 

Tenn.—^EYanklin v. State, 171 S.W.2d 
2*81. 


(4) Striking. 

Ark.—Pixley v. State, 155 S.W.2d 710, 
203 Ark. 42. 

Ky.—Payne v. Commonwealth, 159 S. 
W.2d 430, 289 Ky. 590. 

(5) Throwing heavy missiles.— 
Peats v. State, 12 N.E.2d 270, 213 
Ind. 560. 

97. Ky.—Belcher v. Commonwealth, 
205 S.W. 567, 181 Ky. 516. 

98. Ky.—Cheatham v. Common¬ 
wealth, 15 S.W.2d 525, 228 Ky. 765 
—Haywood v. Commonwealth, 298 
S.W. 985, 221 Ky. 378—Fletcher v. 
Commonwealth, 275 S.W. 22, 210' 
Ky. 71. 

99. Ky.—Pelfry v. Commonwealth, 
74 S.W.2d 913, 25'5 Ky. 442—East v. 
Commonwealth, 60 S.W.2d 137, 249 
Ky. 46—Conn v. Commonwealth, 53 
S.W.2d 931, 245 Ky. 383—Reynolds 

V. Commonwealth, 38 S.W.2d 221, 
238 Ky. 485—Dowell v. Common¬ 
wealth, 21 S.W.2d 651, 231 Ky. 412 
—Salyers v. Commonwealth, 1*6 S. 

W. 2d 509, 229 Ky. 153—^Wireman v. 
Commonwealth, 277 S W. 822, 211 
Ky. 495—'Curry v. Commonwealth, 
265 S.W. 630, 205 Ky. 211. 

1. Ark,—Bone v. State, 140 S.W.2d 
140, 200 Ark. 592. 

Cal.—People v. Castro, 99 P.2d 374, 
37 Cal.App.2d 311. 

Wyo.—Eagan v. State, 128 P.2d 215. 

2. Ky.—Cecil v. Commonwealth, 170 
S.W.2d 882, 294 Ky. 44—King v. 
Commonwealth, 148 S.W.2d 1044, 
285 Ky. 654—Rose v. Common¬ 
wealth, 109 S.W.2d 578, 270 Ky. 
166—Sayler v. Commonwealth, 94 
S.W.2d 281, 264 Ky. 53—Collins v. 
Commonwealth, 48 S.W.2d 1053, 243 
Ky. 438. 

Mo.—State v. Stark, 151 S.W.2d 109'5. 
Tenn.—Holt v. State, 92 S.W.2d 397, 
170 Tenn. 76. 

Utah.—State v. Cobo, 60 P.2d 952, 90 
Utah 89. 

Va.—Harper v. Commonwealth, 183 S. 

E. 171, 165 Va. 816. 

W.Va.—State v. Roberts, 11 S.E.2d 
172, 122 W.Va. '536—State v. 

Murphy, 145 S.E. 275, 106 W.Va. 
216. 

30 C.J. p 317 note 78. 

CodefeudaxLts 

Evidence held insufficient to sus¬ 
tain a conviction of one of three co¬ 
defendants.—Sheppard v. State, 254 
S.W. 657, 160 Ark. 315. 

Grossly reckless handling of auto¬ 
matic pistol 

Ky.—Davis V. Commonwealth, 265 S.. 
W. 316, 264 Ky. 809. 
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slaughter to be flagrantly against the evidence.^ 

In considering the sufficiency of evidence to sup¬ 
port a conviction for involuntary manslaughter, the 
courts have held particular evidence sufficient'^ and 


other evidence insufficient.^ 

In passing on the sufficiency of particular evi. 
dence the courts have held it sufficient to sustain 
a conviction for manslaughter in the first degree,6 


3. Ky.—Fields v. Commonwealth, 
127 3.W.2d S39, 277 Ky 796—An¬ 
derson V. Commonwealth, 265 S.W. 
824, 205 Ky. 369—Partin v. Com¬ 
monwealth, 24S S.W. 4S9, 197 Ky. 
S40. 

4. Ark.—Brown v. State, 155 S W.2d 
722. 203 Ark. 109—Deatherage v. 
State, 108 S.W.2d 904, 194 Ark. 513 
—Bramlett v. State, 43 S.\V.2d 364, 
1S4 Ark. SOS—Sharp v. State, 3 S. 
W2d 23, 175 Ark. 1083—White v. 
State, 262 S.W. 33S, 164 Ark. 517— 
Colbert v. State, 245 S.W. SOI, 156 
Ark. 9S—Franklin v. State, 240 S. 
W. 70S, 183 Ark. 536. 

Ga.—Griffin v. State, 190 S.E. 2, 1S3 
Ga. 775—Jacobson v. State, App., 
21 SE2d 863—Wardlow v. State, 
18 S.E.2d 571, 66 Ga.App. 575— 
Collum V. State 16 S.E.2d 4S3, 65 
Ga.App 740—Cartwright v. State, 
12 S E 2d 370, 64 Ga.App. 51— 

Kimball v. State, 10 S E.2d 240, 63 
Ga.App. 183—Vickers v. State, 198 

S.E. 106, 58 Ga.App. 207. 

Ind.—Fausett v. State, 39 N.E.2d 728, 
219 Ind. 500. 

Pa.—Commonwealth v. Samson, 196 
A. 564, 130 Pa.Super. 65—Common¬ 
wealth V. Ernesto, 93 Pa. Super. 
339 

SC—State V. Talley, 114 S E. 859, 
122 S.C. 24. 

Tenn.—Taylor v. State, 7 S.W.2d 50, 
157 Tenn. 421. 

Utah.—State v. Anderson, 116 P.2d 
39t!, 100 Utah 468. 

Va.—Trout v. Commonwealth, 188 S. 
E. 219, 167 Va. 511—Hendricks v. 
Commonwealth, 178 S.E. 8, 163 Va. 
1102. 

30 C.J. p 317 note 71. 

CodefendazLts 

Evidence held sufficient to sustain 
conviction of all codefendants for 
manslaughter.—Wawak v. State, 279 
SW. 997, 170 Ark. 329. 

Assault and battery 

Evidence of assault and battery, 
resulting in victim’s death, held suf¬ 
ficient to sustain conviction of invol¬ 
untary manslaughter.—People v. Mil¬ 
ler, 299 P. 742, 114 CaLApp. 293. 
Shooting 

Ark.—Garrett v. State. 284 S.W. 734, 
171 Ark. 297. 

Cal.—People v. Sica, 245 P. 461, 76 
Cal. App. 648. 

Ga.—Stapler v. State, 142 S.E. 570, 38 
Ga.App. 33. 

Or.—State v. New^berg, 27S P. 568, 
129 Or. 564, 63 A.L.R. 1225. 
Shooting into a crowd 
Ga.—Andrews v. State, 110 S.E. '519, 
27 Ga.App. 598. 

Stxikiiig with rock 
Verdict of involuntary manslaugh¬ 


ter caused by striking accused with 

a rock held not contrary to evidence. 

—Bennett v. State, 131 S.E. 107, 34 

Ga.App. 69S. 

5 . Ill.—People V. Oberlin, 189 N.E. 
333, 355 Ill. 317. 

Va._Mundy v. Commonwealth, 131 

S.E. 242, 144 Va. 609. 

30 C.J. p 317 note 79. 

6. Ala.—Alford v. State. App., 10 So. 

2d 370, certiorari denied 10 So. 2d 
373 —^Walters v. State, 9 So.2d 32, 
30 Ala-Apfi. 547—^Willis v. State, 
197 So. 62,^ 29 Ala.App. 365. certio¬ 
rari denied 197 So. 67, 240 Ala. 52 
-^Griffin V. State, 184 So. 206, 28 
Ala.App. 314, certiorari denied 184 
So 208, 236 Ala. 584—Evers v. 

State, 150 So. 172, 25 Ala.App. 537, 
certiorari denied 150 So. 174, 227 
Ala. 387—Sisk v. State, 115 So. 766, 
22 Ala.App. 368—Valentine v. State, 
98 So. 483, 19 Ala.App. 510. 

N’.T.—People v. Cushing, 32 N.Y.S.2d 
94 , 263 App.Div. 910—^People v. 
Campanaro, 228 N.Y.S. 24, 223 App. 
Div. 348, affirmed 164 N.E. 577, 249 
N.Y. 546. 

Okl.—Short V. State, 125 P.2d 227, 74 
Okl.Cr. 272—Turner v. State, 125 
P.2d 222, 74 Okl.Cr. 241—McCombs 
V. State, 123 P.2d 301, 74 Okl.Cr. 87 
—Darnell v. State. 118 P.2d 1040, 
74 Okl.Cr. 33, modified on other 
grounds 122 P.2d 395, 74 Okl.Cr. 33 
—Edwards v. State, 115 P.2d 918, 
72 Okl.Cr. 327—Sweet v. State, 107 
P.2d 817, 70 Okl.Cr. 443—Ware v. 
State, 110 P.2d 617, 71 Okl.Cr. 232 
—Hood v. State, 106 P.2d 271, 70 
Okl.Cr. 334—Allen v. State, 105 P. 
2d 450, 70 Okl.Cr, 143—^Armstrong 
V. State, 95 P.2d 919, 68 Okl.Cr. 105 
—Starks v. State, 93 P.2d 50, 67 
Okl.Cr. 156—^Alexander v. State, 90 
P.2d 949, 66 Okl.Cr. 219—Kim¬ 

brough V. State, 89 P.2d 9 82, 66 
Okl.Cr. 66 —Kizer v. State, 85 P.2d 
330, 65 Okl.Cr. 247, reversed on oth¬ 
er grounds 93 P.2d 58, 67 Okl.Cr. 16 
—Peck V. State, 84 P.2d 447, 65 Okl. 
Cr. 212—Burks v. State, 79 P.2d 
619, 64 OklCr 285—Phillips v. 

State, 76 P.2d 1083, 64 Okl.Cr. 31— 
Orme v. State, 75 P.2d 482, 63 Okl. 
Cr. 325—Morris v. State, 71 P. 2 d 
514, 62 Okl.Cr. 337—Van Brunt v. 
State, 70 P.2d 1103, 62 Okl.Cr. 188 
—Britton V. State, 70 P.2d 828, 62 
Okl.Cr. 89—Trott v. State, 70 P.2d 
118, 62 Okl.Cr. 52—Wilson v. State, 
65 P.2d 417, 61 Okl.Cr. 37—Pena v. 
State, 65 P.2d 210, 60 Okl.Cr. '425— 
Cannon v. State, 62 P.2d 657, 60 
Okl.Cr. 167—Kennamer v. State, 57 
P.2d 646, 59 Okl.Cr. 146—Killings- 
worth V. State, 56 P.2d 1200, 59 
Okl.Cr. 134—^Henderson v. State, 56 


P.2d 915, 59 Okl.Cr. 86 —Lewis v. 
State, 56 P.2d 425, 59 Okl.Cr. 77— 
Jones v. State, 56 P.2d 428, 59 Okl. 
Cr. 53—Beavers v. State, 53 P.2d 
293, 58 Okl.Cr. 339—Hennessee v. 
State, 54 P.2d 217, 58 Okl.Cr. 407— 
Martin v. State, 51 P.2d 584, ‘58 Okl. 
Cr. 187—Oliver v. State, 49 P.2d 
1109, 58 Okl.Cr. 79—Johnson v. 

State, 47 P.2d 605, 57 Okl.Cr. 239— 
Schmitt V. State, 47 P.2d 199, 57 
Okl.Cr. 102—Melton v. State, 47 P. 
2d 195, 57 Okl.Cr. 57—Castell v. 
State, 44 P.2d S9S, 60 Okl.Cr. 353— 
Galliher v. State, 42 P.2d 148, 56 
Okl.Cr. 430—Clemmer v. State, 40 
P.2d 37, 56 Okl Cr. 354—Ryals v. 
State, 39 P.2d 159, 56 Okl.Cr. 326— 
Smith V. State, 38 P.2d 591, 56 Okl. 
Cr. 318—Sullivan v. State, 37 P. 2 d 
655, '56 Okl.Cr. 250—Estes v. State, 
36 P.2d 952, 56 Okl.Cr. 226—Alcorn 
V. State, 35 P.2d 735, 56 Okl.Cr. 156 
—Williams v. State, 35 P.2d 282, 
56 Okl. 147—Guest v. State, 3-4 P. 
2d 1082, 56 OklCr. 129—Merrick v. 
State, 34 P.2d 281, 56 Okl.Cr. 88 — 
Neeld v. State, 30 P.2d 193, 55 Okl. 
Cr. 288—.-Vdams v. State, 28 P.2d 
1113, 55 Okl.Cr. 257—Larkin v. 
State, 24 P.2d 357, 55 Okl.Cr. Si- 
Green v. State, 23 P.2d 506, 54 Okl. 
Cr. 450—Smith v. State, 23 P.2d 
506, 54 Okl.Cr. 452—Wells v. State, 
21 P.2d 511, 54 Okl.Cr. 170—McGirt 
V. State, 18 P.2d 1099, 54 Okl.Cr. 
276—Seals v. State, 16 P.2d 885, 54 
Okl.Cr. 204—Arner v. Stdte, 15 P.2d 
1046, 54 Okl.Cr. 114—Wilson v. 
State, 15 P.2d 1043, 5-1 Okl.Cr. 129 
—Langley v. State, 12 P.2d 254, 53 
Okl.Cr. 401—Robertson v. State, ‘5 
P.2d 185, 52 Okl.Cr. 368—Pettigrew 
V. State, 4 P.2d 1077, 52 Okl.Cr. 334 
—Steen v. State, 4 P.2d 122, 52 Okl. 
Cr. 237—Harris v. State, 298 P. 309, 
50 Okl.Cr. 370—Magill v. State, 297 
P. 316, 50 Okl.Cr. 303—Jackson v. 
State, 293 P. 567, 49 OklCr. 337— 
Musgraves v. State, 292 P. 376, 48 
Okl.Cr. 418—Baker v. State, 292 P. 
82, 48 Okl.Cr. 358—Fannin v. State, 
291 P. 989, 48 Okl.Cr. 346—Jones v. 
State, 290 P. 927, 48 Okl.Cr. 324— 
Hudson V. State, 28S P. 500, 48 Okl. 
Cr. 54—Dalton v. State, 288 P. 396, 
47 Okl.Cr. 430—'Chastain v. State, 
287 P. 826, 46 Okl.Cr. 123—Pruitt 
V. State, 280 P. 1105, 45 Okl Cr. 27 
—Porter v. State, 280 P. 859, 44 
Okl.Cr. 297—Chappell v. State, 280 
P. 639, 44 Okl.Cr. 267—Freeman v. 
State, 273 P. 1029, 41 Okl.Cr. 435— 
Foye v. State, 272 P. 491, 41 Okl. 
Cr. 280—Williams v. State, 271 P. 
856, 41 Okl.Cr. 127—Young v. State, 
271 P. 426, 41 Okl.Cr. 226—Whisen- 
hunt V. State, 266 P. 792, 40 Okl. 
Cr. 60—Guinn v. State, 266 P. 484, 
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and to sustain a conviction for manslaughter in sec- 
and,'^ third,8 or fourth® degree as defined by the stat¬ 
utes' of the several states. In other cases the courts 
have held the particular evidence under consider¬ 
ation insufficient to sustain a conviction for man¬ 
slaughter in a statutory degree.^® 

§ 330. Assault with Intent to Kill or Murder 

To sustain a conviction for an assault with intent to 
kill or murder, the evidence must sufficiently show to the 
satisfaction of the jury, beyond a reasonable doubt, all 
elements of the offense, and where circumstantial evi¬ 
dence is relied on, it must exclude every hypothesis 
other than the guilt of accused. 

40 OkLCr. 31—Lemmons v. State, 

265 P. 652, 39 Okl.Cr. 3S3—Howard 
V State, 265 P. 149. 39 Okl Cr. 336 
—Edge V State, 264 P. 213, 39 Okl. 

Cr, 277—FxXico v. State, 263 P. 171, 

39 Okl.Cr. 9'5—Noble v. State, 262 
P. 707, 39 OkLCr. 19—Sewell v. 

State, 260 P. 84. 38 Okl.Cr. 224— 

Maloon v. State, 259 P. 173, 38 Okl. 

Cr. 34—Harkins v. State, 256 P. 64, 

37 Okl.Cr. 50—Fulton v. State, 254 
P. 761, 36 Okl.Cr. 358—Brown v. 

State, 254 P. 113, 36 Okl.Cr. 293— 

Radney v. State, 253 P. 913, 36 
Okl Cr. 240—Penneciuine v. State, 

253 P. 303, 33 OklCr. 216—Nowab- 
bi V. State, 252 P, 442, 36 Okl.Cr, 
g7__Weathers v. State, 250 P. 805, 

35 Okl.Cr. 292—Terry v. State. 249 
p. 1113, 35 OklCr. 229—Tritthart 
V. State, 247 P. HH. 35 Okl.Cr. 4— 

Gandy v State, 246 P. 887, 34 Okl. 

Cr. 350—^Wooden v. State, 245 P. 

910, 34 OklCr 201—Brown v. State, 

244 P. 836, 34 OklCr. 92—Mann v. 

State, 244 P. 592. 34 OklCr. 7— 

Lee V. State, 244 P. 455, 33 Okl.Cr. 

370—Young v. State, 243 P. 7C3, 

33 Okl.Cr. 2'55—Best v. State, 242 
P. 1063, 33 OklCr. 237—Dodson v. 

State, 2 42 P. 578, 33 Okl.Cr. 85— 

Hyde v. State, 241 P. 831, 33 Okl. 

Cr. 23—Kirk v. State, 241 P. 205, 

32 Okl.Cr. 361—Barnes v. State, 240 
P. 758, 32 Okl.Cr. 383—Watson v. 

State, 236 P. 60, 30 OklCr. 370— 

Hunt V. State. 233 P. 506, 29 Okl. 

Cr. 255—Jessie v. State, 230 P. 519, 

28 Okl.Cr. 309—Clark v. State, 228 
P. 791, 28 Okl.Cr. 31—Dorris v. 

State, 226 P. 590. 27 Okl.Cr. 208— 

Gradington v. State, 224 P. 722, 27 
Okl.Cr. 8—Ford v. State, 222 P. 

278, 26 Okl.Cr. 102—Gross v. State, 

223 P. 275, 26 Okl.Cr. 105—Dodd v. 

State, 219 ’P. 952, 25 Okl.Cr. 263— 

Moore v. State, 219 P. 175, 25 Okl. 

Cr. 151—Carroll v. State, 215 P. 

797, 24 OkLCr. 26—Laster v. State, 

214 P. 136, 23 Okl.Cr. 234—Phelps 
V. State, 213 P. 912, 23 Okl.Cr. 212 
— Rowe V. State, 

Cr. 12—Ussaery v. 

137, 22 OkLCr. 397. 

Wis. — Philbrook v. State, 256 N.W. 

779, 216 Wis. 206. 

30 C.J. p 317 note 72. 


In order to sustain a conviction for an assault 
with intent to kill or murder, the evidence must be 
sufficient to establish every element of the offense 
to the satisfaction of the jury beyond a reasonable 
doubt and where circumstantial evidence is re¬ 
lied on, it must exclude every hypothesis other than 
the guilt of accused .12 Accordingly, depending on 
whether the prosecution is for an assault with in¬ 
tent to murder or for an assault with intent to kill, 
it may be necessary to establish beyond a reason¬ 
able doubt, or so as to exclude every hypothesis 
other than the guilt of accused, such special mat- 

70 Okl.Cr. 284—Sweet v. State, 95 
P.2d 242, 68 Okl.Cr. 44—Beach v. 
State, 225 P. 187, 27 Okl.Cr. 90— 
Clark V. State, 224 P. 738, 27 OkL 
11 . 

S.D.—State v. Bute, 234 N.W. 605, 57 
S.D. 609. 

30 C.J. p 317 note 73. 

Abortion 

Wis.—Schlesak v. State, 287 N.W. 
703, 232 Wis. 510. 

Assault by accused while intoxicated 
Minn.—State v. Stevens, 238 N.W. 
673, 184 Minn. 286. 

8. Kan.—State v. Gaunt. 157 P. 447, 
98 Kan. 186. 

30 C.J. p 317 note 74. 

9. Kan.—State v. Ryno, 74 P. 1114, 
68 Kan. 348, 64 L.R.A. 303. 

30 C.J. p 317 note 75. 

10. First degree 

Ala.—Carr v. State, 187 So. 252, 28 
Ala.App. 466—Walker v. State, 117 
So. 281, 22 Ala.App. 4S8. 

N.Y.—People v. Woltermg. 9 N.E.2d 
774, 275 N.Y. 51, reversing 201 N.Y. 
S. 400, 248 App.Div. 874—People v. 
Martone, 176 N.E. 544, 256 N.Y. 395, 
reversing 247 N.Y.S. 896, 232 App. 
Div. 681. 

Okl.—Morrison v. State, 57 P.2d 882, 
59 Okl.Cr. 245—Barcus v. State, 44 
P.2d 897, 60 Okl.Cr. 351—Mitchell 
V. State. 13 P.2d 595, 54 Okl.Cr. 20. 
30 C.J. p 317 note 77 [a]. 

Second, degree 

N.Y.—People v. Malinowski, 156 N.E. 
672, 245 N.Y. 220, reversing 219 N. 
y.S. 885, 219 App.Div. 765—People 
V. Ashkenas, 250 N.Y.S. 345, 233 
App.Div. 705—People v. Gaydica. 
203 N.Y.S. 243, 122 Misc. 31. 

Okl.—Mead v. State, 83 P.2d 404, 65 
Okl.Cr. 86—Campbell v. State, 224 
P. 722 , 27 Okl.Cr. 68. 

30 C.J. p 317 note 77 [b]. 

11. Ala.—Davis v. State, 101 So. 171, 
20 Ala.App. 131. 

N.C.—State v. Redditt, 126 S.E. 506, 
189 N.C. 176. 

12. Mich.—People v. Bean, 243 N.W. 
249, 259 Mich. 427. 

Tex.—Hamrick v. State, 18 S.W.2d 
650, 113 Tex.Cr. 155. 

Wyo.—Markoff v. State, 75 P.2d 773, 
62 Wyo. 457. 


212 P. 143, 23 Okl. 
State, 212 P. 


Particular means or form of homi¬ 
cide 

<1) Abortion.—State v. Lemke, 290 
N.W. 307, 207 Mmn. 35—State v. 

Doty. 208 N.W. 760, 167 Minn. 164. 

(2) Cutting.—Vice v. State, Okl.Cr, 
288 P. 1075. 

(3) Shooting. 

Ala.—Moon v. State, 105 So. 427, 21 
Ala App. 111. 

Okl.—Welbom v. State, 105 P.2d 187, 
70 OkLCr. 97—^Neece v. State, 104 
P.2d 568, 70 OkLCr. 60—Seabolt v. 
State, 57 P.2d 278, 59 Okl.Cr. 1— 
Hare v. State, 54 P.2d 670, 58 Okl. 
Cr. 420—Baldock v. State, 50 P.2d 
1131, 58 Okl.Cr. 175—Huffman v. 
State, 287 P. 1090, 46 Okl.Cr. 377 
—Ellis v. State, 287 P. 1067, 46 Okl. 
Cr. 251—Ball v. State, 286 P. 808, 
47 OkLCr. 145—Smith v. State, 281 
P. 157, 44 Okl.Cr. 375—Justice v. 
State. 271 P. 860, 41 OklCr. 136— 
Houser v. State, 271 P. 857, 41 Okl. 
Cr. 129—Davis v. State, 217 P. 
225, 24 Okl.Cr. 186. 

Pa.—Commonwealth v. Whildin, 17 
Pa.Dist. & Co. 370. 

(4) Stabbing.—McKee v. State, 5 P. 
2d 176, 52 OkLCr. 289—Ford v. State, 

5 P.2d 170, 52 OkLCr. 321. 

(5) Striking. 

N,Y.—People V. Duell, 299 N.Y.S. 828, 
252 App.Div, 901—People v. En¬ 
right, 222 N.Y.S. 497, 221 App.Div. 
26, motion denied 162 N.E. 547, 248 
N.Y. 617, and affirmed 162 N.E. 554, 
24S N.Y. 633. 

Okl.—Binns v. State, 78 P.2d 837, 64 
Okl.Cr. 233—Higdon v. State, 52 P. 
2d 103, 58 Okl.Cr. 224—Keese# v. 
State, 287 P. 813, 46 OklCr. 405. 

7. Ala.—Thompson v. State, 182 So. 

410, 28 Ala.App. 257. 

Ark.—Williams v. State, 43 S.W.2d 
731, 184 Ark. 622. 

Kan.—State v. Gordon, 101 P.2d 888, 
151 Kan. 932. 

Minn.—State v. Hagen, 200 N.W. 480, 
160 Minn. 408. 

N.Y.—People v. Czechalenka, 1 N.Y.S. 
2d 5, 253 App.Div. 780—People v. 
Cini, 286 N.Y.S. 916, 247 App.Div. 
854, affirmed 3 N.E.2d 867, 272 N. 
y. 457. 

Okl-Hicks V. State, 106 P.2d 136, 
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ters as the corpus delicti,^® malice,intent to kill 
or murder,coupled with an unlawful attack cal¬ 
culated to accomplish the felonious purpose;^® cir¬ 
cumstances showing that the offense would have 
constituted murder’-'' or manslaughter’* had death 
ensued, and participation of accused in the crime. 
Proof of a motive is not, of course, essential to a 
conviction for assault with intent to kill or mur¬ 


der*® However, the presence of a motive is an 
important consideration in determining whether or 
not accused committed the offense.”’ 

Circumstantial as well as direct evidence may be 
sufficient to establish the offense of assault with in¬ 
tent to kill or murder.** Accordingly, circumstan¬ 
tial evidence may be sufficient to establish such 
special matters as the intent to kill or murder** and 


13. Wyo.—Markoff v. State, supra. 
30 C.J. p 289 note 5 [b]. 

Hxmat constitutes 

In prosecution for assault with in¬ 
tent to murder, based on a shooting, 
the corpus delicti is the unlawful 
and intentional shooting of the vic¬ 
tim—Markoff v. State, supra. 

Weight and sufficiency of evidence of 
corpus delicti in homicide general¬ 
ly see supra § 312. 

14. Ark.—^Allen v. State, 174 S.W. 
1179, 117 Ark. 432. 

Tex.—Teakel v. State, 159 S.W. 2d 
504. 143 Tex.Cr. 471. 

30 C.J. p 292 note 59. 

15. Ala.—York v. State, 189 So. 910, 
28 Ala.App. 510, certiorari denied 
1S9 So. 913, 238 Ala. 269—-Rogers 
V. State. 122 So. 308. 23 Ala.App. 
149. 

Ark.—Francis v. State, 71 S.W.2d 469, 
189 Ark. 288. 

pia.—Grantham v. State, 190 So. 495, 
139 Fla. 129. 

Ga.—Mundy v. State, 1 S.E.2d 605, 59 
Ga.App. 509—Hawks v. State, 180 
S.E. 363, 51 GaApp. 317—Gresham 
V. State, 166 S.E. 443, 46 Ga.App. 
54—Emanuel v. State, 158 S.E. 761, 
43 GaApp. 339. 

Ill. — People V. Downen, 28 N.E.2d 91, 
374 Ill. 146—People v. Gilday, 183 
N.E. 573, 351 Ill. 11—People v. 
Haskins, 169 N.E. 18, 337 Ill- 131. 
Me.—State v. Quigley, 199 A. 269, 135 
Me. 435. 

Miss.—^Norwood v. State, 183 So. 523, 
182 Miss. 898. 

Xeb.—Lillard v. State, 244 N.W. 640, 
123 Neb. 838. 

30 C.J. P 290 note 29, p 318 note 84. 

16. Miss.—Norwood v. State, 183 So. 
523, 182 Miss. 898. 

Tenn.—Price v. State, 79 S.W.2d 283, 
168 Tenn. 378. 

30 C.J. p 318 note 84. 

17. Ark-—Francis v. State, 71 S.W. 
2d 469, 189 Ark. 288—Higgins v. 
State, 285 S.W. 359, 171 Ark. 1187. 

Kan.—State v. Birzer, 268 P. 842, 
126 Kan. 414. 

30 C.J. p 318 notes 81-83. 

18. Kan.—State v. Birzer, supra 
30 C.J. p 319 notes 98, 99. 

19. Ala—^Rogers v. State, 122 So. 
308, 23 AlaApp. 149—Greenwood 
V. State, 99 So. 825. 19 AlaApp. 
635. 

30 C.J. p 296 note 20. 


Aiding and abetting 

To justify a conviction of a per¬ 
son for aiding and abetting an as¬ 
sault with intent to kill, the evi¬ 
dence must establish beyond a rea¬ 
sonable doubt that he did or said 
something showing his consent to 
the felonious purpose and contribut¬ 
ing to its execution.—Bibby v. State, 
Tex.Cr., 65 S.W. 193. 

20- Ala.—Pruett v. State, 172 So. 
911 27 Ala.App. 386—Cunningham 

V. State, 118 So. 242, 22 AlaApp. 
583, certiorari denied 118 So. 248, 
218 Ala. 166. 

Cal.—People v. Galloway, 286 P. 476, 
104 Cal.App. 422. 

Ill.—People V. Hoffee, 188 N.E. 186, 
354 Ill. 123. 

21. Ill.—People V. Hoffee, supra. 

22. Ark.—^Hammonds v. State, 245 S. 

W. 180, 158 Ark. 641. 

Ill.—People V. Haskins, 169 N.E. 18, 
337 Ill. 131. 

Ky.—Powell v. Commonwealth, 13 S. 

W.2d 486, 227 Ky. 463. 

Neb.—Swartz v. State, 238 N.W. 312, 
121 Neb. 696. 

23. Ga—Chandler v. State, 187 S.E. 
856, 54 GaApp. 334. 

Ill. — People V. Herbert, 172 N.E. 740, 
340 Ill. 320—People v. Haskins, 169 
N.E. 18, 337 Ill. 131. 

Ind.—Poline v. State, 198 N.E. 67, 209 
Ind. 103. 

Iowa.—State v. Bingaman, 230 N.W. 
394, 210 Iowa 160. 

Utah.—State v. Minousis, 228 P. 574, 
64 Utah 206. 

30 C.J. P 291 note 31. 

Acts and d.eclarations of accused 

(1) Generally. 

Cal.—People v. Moody, 13 P.2d 399, 
124 Cal.App. 706. 

Ill.—People V. Frank, 158 N.E. 712, 
327 Ill. 393. 

Me.—State v. Quigley, 199 A. 269, 135 
Me. 435. 

30 C.J. p 291 notes 41, 42. 

(2) Evidence of surly disposition 
of accused before assault may be 
sufficient.—People v. Moody, supra. 

(3) Evidence of threats and prior 
encounters may show the intent.— 
Compton V. State, 122 P.2d 819, 74 
OkLCr. 48—30 C.J. p 291 note 31 [c]. 

(4) Accused’s extrajudicial admis¬ 
sion of intent to take life has been 
held, however, insufficient to author¬ 
ize conviction for an assault with 
intent to kill or murder in the ab¬ 


sence of other evidence.—Davis v. 
State, 173 S.W. 829, 115 Ark. 566. 

(5) Moreover, testimony of accused 
as to his intention is not conclusive 
in the face of opposing circumstanc¬ 
es.—People V. Martinez, 120 P. 786, 
17 Cal.App. 579. 

CJharacter of assault; instrument 
used 

(1) Generally. 

Ark.—Higgins v. State, 285 S.W. 359, 
171 Ark. 1187. 

Ga.—^Anderson v. State, 179 S.E. 654, 
51 Ga.App. 98. 

Mo.—State v. Ruck, 92 S.W. 706, 194 
Mo. 416, 5 Ann.Cas. 976. 

Tex.—Miller v. State, Cr., 168 S.W.2d 
864—Duhon v. State, 125 S.W.2d 
550, 136 Tex.Cr. 404—Price v. State, 
220 S.W. 89, 87 Tex.Cr. 163. 

30 C.J. p 288 notes 82-85, p 318 notes 
85-89. 

(2) The intent to kill may be 
shown by the use of a deadly weap¬ 
on. 

Ill.—People V. Wilson, 174 N.E. 398, 
342 Ill. 358. 

Tex.—Mullin v. State, 24 S.W.2d 423, 
114 Tex.Cr. 225. 

30 C.J. p 291 note 32. 

(3) So the deadly character of the 
weapon used in the assault may be 
sufficiently shown by the circum¬ 
stances.—Moore v. State, 111 P. 822, 
4 Okl.Cr. 212. 

(4) Moreover, the lethal character 
of the weapon used in making an as¬ 
sault may, as regards the intent to 
kill, be sufficiently inferred from 
the effect and nature of the wound. 
Ga.—Jackson v. State, 192 S.E. 633, 

56 Ga.App. 374—Anderson v. State, 
179 S.E. 654, 51 Ga.App. 98—Nel¬ 
son V. State, 60 S.E. 1072, 4 Ga. 
App. 223. 

Tex.—Miller v. State, Cr., 168 S.W.2d 
864—Duhon v. State, 125 S.W.2d 
550, 136 Tex.Cr. 404—Price v. State, 
220 S.W. 89, 87 Tex.Cr. 163. 

(5) The fact that a weapon was 
used in a manner likely to produce 
death may be sufficiently shown by 
permitting an inspection of the 
wound or wounds.—^Hardy v. State, 
100 S.E. 20, 24 Ga.App. 141—Prater 
v. State, 85 S.E. 204, 16 Ga.App. 296. 

(6) The deadly character of the 
weapon may be shown sufficiently by 
producing the weapon itself.—Pas¬ 
chal V. State, 54 S.E. 172, 125 Ga. 279. 

(7) Its deadly character may also 
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sufficiently proved _by^ the test!-] Cal.-People v. 


mony of a physician that it would 
produce death if used on certain por¬ 
tions of the body.— People v. Valliere, 
56 P. 433, 123 Cal. 576. 

(8) The mere use of a deadly 
weapon is not, however, necessarily 
conclusive as establishing the intent 
to kill.—West V. State, 18 S.E.2d oOO, 
66 Ga.App. 551 —Jackson v. State, 192 
SE 633. 56 Ga.App. 374—Griffin v. 
State, 177 S.E. 511, 50 Ga.App. 213 

_Lanier v. State, 110 S.E. 682, 28 Ga. 

App. 97. 

(9) The use of a weapon which is 
not shown to be deadly does not of 


not snown lo uc -- 

itself show an intent to kill. Fregia —State v. L»itman, 138 A. 132, 

V. State, 185 S.W. Hi 79 Tex.Cr. 334. Conn. 345. 


lal.-People v. Goodwin. 72 P.2d 651 Js 

® ’V7rfoflJ6-!pTp?; V Ill-# 0 Ple v! Scott. 48 N.E.2d 530. 

P.2d 408. 8 C .w jgj 122 —People v. Horan. 195 

Fitzgerald, 12o P.2d 10 b, oi 269—People v. 

App.2d 618-People - Pearson 107 35 , i„. 214 

P.2d 463. 41 Cal.App.2d 614. eertio ’ ^ Ul jj.e 244. 357 

rari denied Pearson v. Peop e f i 3 *^_People ’v. Wilson, 174 N. 

State California 61 act ni- 358-People v. 

"^‘ted 6^scf'362 SllTs. Chaney! 173 N.E. 793, 342 Ill. 175 

mg 'iemed 62 act 36- sie —People v. Herbert. 172 N.E. 740. 

rt^°'lft6 pfd ''>5 41 App.2a 100— 340 Ill. 320—People v. O’Grady 171 

da. 106 P.2d-5. 41 . PP jjj 263_people v. 

c:?"V 70 llpe;plev^^W^^^^^^^^ Harrison. 149 236. 318 lU. 

S oa M 122 Cal APP 347 —People 316—People v. Dabney. 146 N.E. 

9 RJ. P 224 89 Cal 4.PP. 166. 315 Ill. 320—People v. Murray. 

V. welch. 264 P. 324, 89 Cai.App. ^ ^ 343-People 

V. Bashic, 137 N.E. 809, 306 Ill. 341 
—People V. Cohen, 137 N.E. 511, 

305 Ill. 506. 

Ind.—Poline v. State, lO*® N.E. 67, 209 
Ind. 103—Howard v. State, 187 N. 
E. 381, 205 Ind. 592 —Faulkenberg 


30 C.J. P 291 note 47 [a]. 

24 . Ky._Harrison v. Commonwealth, 


Pla.—Bess v. State, 1 So.2d 580, 146 
Fla. 562. 


xLy .—nari isuu. v. j? la. uua. 

131 SW.2d 454, 279 Ky. 610—Jor- (ja.—^Kennedy v. State, 24 S.E.2d 321, 

, . OA fs tTT 0.1 _ A_oeo ■\Ttriv\ar 0+0 "V State. 


dan V. Commonwealth, 83 S.W.2d 
855, 260 Ky. 11. 

30 C.J. P 292 note 61. 

Circumstances from whlcli malice 
may he inferred 

(1) Generally.—Jordan v. Common¬ 
wealth, 83 S.W.2d 855, 260 Ky. 11. 

(2) Evidence of conduct of accused 
may be sufficient to establish malice. 
—Jordan v. Commonwealth, supra— 
Fitzpatrick v. Commonwealth, 53 S. 
W.2d 221, 245 Ky. 108. 

(3) Sufficient proof of malice may 
be found in previous relations of 
the parties.—State v. Neal, 300 S.W. 
1073, 318 Mo. 766. 

(4) Evidence of prior threats may 
sufficiently show malice.—State v. 
Neal, supra. 

555. Ala.—Lockley v. State, App., H 
So.2d 462—York v. State, 189 So. 
910, 28 Ala.App. 510, certiorari de¬ 
nied 189 So. 913, 238 Ala, 269— 
Ramer v. State, 168 So. 456, 27 Ala. 
App. 178—Hurst v. State, 108 So. 
77, 21 Ala.App. 313. 

Ark.—Crawford v. State, 164 S.W.2d 
898, 204 Ark. 748 —Collier v. State, | 
154 S.W.2d 569, 202 Ark. 939— 

Marks v. State, 95 S.W.2d 634, 192 
Ark. 881—Killian v. State, 42 S.W. 
2d 12, 184 Ark. 239 —Weaver v. 
State, 31 S.W.2d 760, 182 Ark. 1186 
—Morton v. State, 20 S.W.2d 872, 
180 Ark. 197—Turner v. State, 298 
S.W. 1028, 175 Ark. 232—Godfrey v. 

■ State, 288 S.W. 705, 172 Ark. 1176 
—Smith V. State, 287 S.W. 1026, 
172 Ark. 156—Spohn v. State, 285 S. 
W. 377, 171 Ark. 672—Higgins v. 
State, 285 S.W. 359, 171 Ark. 1187 
— Young V. State, 282 S.W. 676, 
170 Ark. 1194—Cheeks v. State, 278 
S.W. 10, 169 Ark. 1192—Dixon v. 
State, 258 S.W. 401, 162 Ark. 584 
—Jones v. State, 251 S.W. 690, 159 
Ark. 215. 


68 Ga.App. 852—Wingate v. State. „ _ 

22 S E 2d 758, 68 Ga.App. 265— v. State, 151 N.E. 382, 197 Ind. 491. 
Kirkland v State, 22 S.E.2d 330, 68 Kan.—State v. Barnett, 137 P.2d 133, 
Ga.App. 129— Bond v. State. App., 156 Kan. 746—State v. Lanam, 36 
21 S E 2d 866—^Watson v. State, 17 P.2d 966, 140 Kan. 434. 

S.B 2d 559, 66 Ga.App. 242 —Reeves Mich.—People v. Murel, 196 N.W. 376, 
v State. 17 S.E.2d 299, 66 Ga.App. 225 Mich. 499. 

150— Hodges v. State, 16 S.E.2d Miss.—Schwartz v. State, 12 So.2d 
519 65 Ga.App. 758—Jordan v. 157—Garrett v. State, 193 So. 452, 

State 16 S.E.2d 446, 65 Ga.App. 187 Miss. 441 —Armstrong v. State. 

738 _Freeman v. State, 11 S.E.2d 174 So. 892, 179 Miss. 235 Sauer 

832 63 Ga.App. 649 —Gaither v. v. State, 144 So. 225, 166 Miss. 507. 

State 11 S.E.2d 254, 63 Ga.App. 414 —State v. Golden, 40 S.W.2d 1044 

—Daniel v. State, 7 S.B.2d 204, 61 —State v. Pool, 285 S.W. 726, 314 


Ga.App. 663— Varnum v. State, 7 
S.E. 2d 192, 61 Ga.App. 670—Barrow 
V. State, 6 S.E.2d 793, 61 Ga.App. 
537 —Thompson v. State, 6 S.E.2d 


Mo. 673—State v. Dambrosia, 278 
S.W. 669—State v. Anderson, 274 S. 
■VV. 19—State v. Hubbs, 243 S.W. 
675, 294 Mo. 224. 


537 — Tnompson V. oLo-Lc, w Djo, --*• 

919, 61 Ga.App. 601—Davis v. State, ^—State v. Hefner, 155 S.E. 879, 

6 S.E.2d 213, 61 Ga.App. 341—Me- ^ , 773 ^ 

Bride V. State, 5 S.E.2d 95 60 Ga_ ^^j_ 2 eigier v. State. Cr.. 133 P.2d 

App. 762—Reece v. State, 3 S.D-d 912 —Green v. State, 105 P.2d 795. 

229, 60 Ga.App. 195 —Ford v. State. okl.Cr. 228—Wyatt v. State. 78 


200 S.E, 810, 59 Ga.App. 339—Dixon 
V. State, 199 S.E. 156, 58 Ga.App. 
479 —Harp V. State, 198 S.B. 559, 
58 Ga.App. 376—Marsh v. State. 
198 S.E. 555 , 58 Ga.App. 393 Gib¬ 
son V. State, 195 S.E. 328, 57 Ga. 
App. 319—Christie v. State, 189 S. 
E. 378, 55 Ga.App. 155—Fanning v. 
State, 182 S.E. 410, 52 Ga.App. 66 
—Woodard v. State, 182 S.E. 198, 
52 Ga.App. 70 —Cole v. State, 182. 
S.E. 195, 52 Ga.App. 60—McKinnon 
v! State, 181 S.E. 91, 51 Ga.App. 
549 —Dixon v. State, 175 S.E. 603, 
49 Ga.App. 376—Terry v. State, 175 
S.E. 403, 49 Ga.App. 343 —Powell v. 
State, 170 S.E. 401, 47 Ga.App. 299— 
McDuffie V. State, 168 S.E. 910, 46 
Ga.App. 691—Hall v. State, 165 S.B. 
464. 45 Ga.App. 582—Belote v. 

State, 152 S.E. 911, 41 Ga.App. 346 
—Reid V. State, 145 S.E. 904, 39 Ga. 


70 Okl.Cr. 228— Wyatt v. State, 78 
P.2d 718, 64 Okl.Cr. 194, reversed 
on other grounds 83 P.2d 886 , 65 
Okl.Cr. 188—Jones v. State, 28 P. 
2d 585, 55 Okl.Cr. 192 —Mullimax v. 
State, 1 P.2d 798, 51 Okl.Cr. 343— 
Pryor v. State, 299 P. 245, 51 Okl. 
qy 92 —Coleman v. State, 292 P. 
1050, 49 Okl.Cr. 70—Bear v. State, 
292 P. 373, 48 Okl.Cr. 382—Whit¬ 
field v. State, 283 P. 266, 45 Okl.Cr. 
397 —Tennison v. State, 240 P. 323, 
32 Okl.Cr. 257—Green v. State, 233 
P 244, 29 Okl.Cr. 131—Hopkins v. 
State. *231 P. 97, 28 Okl.Cr. 405— 
Inman v. State, 222 P. 271, 26 Okl. 
Cr. 91—Stamper v. State, 220 P. 
67 25 Okl.Cr. 324—Stinson v. State, 
220 P. 63. 25 Okl.Cr. 311—Bard v. 
State, 214 P. 939, 23 Okl.Cr. 309— 
Berry v. State, 213 P. 909, 23 Okl. 
Cr. 223. 


App^ll-Thomas v. State, ^42 S.e’. 

195 37 Ga.App. 823—Smith v. Pa.Super. 58, affirmed 153 A, 687, 

State, 137 S.E. 794, 36 Ga.App. 643 302 Pa. 403. 
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intent 

sault 


eomicide 


41 C.J.S. 


to to sustain a conviction for an as- 

with intent to kill or murder with malice 


aforethought or to sustain a convicdon for an 
assault with intent to kill or murder without mal- 


S.D.—State v. Comes, 268 N.W. 724, • 
64 S.D. 537. 

Tenn,—Curry v. State, 290 S.W. 2^5, 
154 Tenn. 95—Sanders v. State. 270 
S.W. 627, 151 Tenn. 454. 

Tex.—Green v. State, 160 S.W.2d 940^ 
144 Tex Cr. 40—Boaz v. State, 155 
S\V2d 610, 142 Tex.Cr. 550—Smith 
v! State, 154 S.W.2d 4SS, 142 Tex. 
Cr. 447—Aguilar v. State, 154 S.'V^. 
‘>d 254 142 TexCr. 365—Capps v. 

State, 151 S.W.2d 799. 142 Tex.Cr. 
169—Davis V. State, 146 S.'\^.2d 

994, 140 Tex.Cr. 597—Tubb v. State, 
141 S.\V.2d 633. 139 TexCr. 621— 
Jones V. State. 116 S.W.2d 717, 134 
Tex.Cr. 531—Creecy v. State, 111 
S W ‘'d ‘'7'^ 133 Tex.Cr. 355—Gid- 

dings V. Stkte. 94 S.W.2d 1168. 130 
Tex.Cr. 406 —Pitts v. State, 92 S.W. 
2d 245, 130 Tex.Cr. 75—Morales 

V. State, 91 S.W.2d 1066, 130 Tex. 
Cr. 109—Herrington v. State, S9 
S W 2d 991, 129 TexCr. 567—Shof- 
fitt 'v. State. 82 S.W.2d 379, 128 
Tex.Cr. 4S6—Arsola v. State, 72 S. 

2d 1114, 126 Tex.Cr. 497—Carpio 
V.' State, 72 S.W.2d lOSS, 126 Tex. 
Cr. 516—Sandlin v. State, 69 S.W. 
2d 407, 125 Tex.Cr. 474—Lewis 

V. State. 66 S W.2d 334, 125 TexCr. 
149—Cruz V. State, 63 S.W.2d 556, 
124 Tex-Cr. 449—Cruiz v. State, 63 
SW.2d 550, 124 Tex.Cr. 445—Rose 
v‘. State. 58 S.W.2d 526, 123 Tex. 
Cr. 261—^Hinds v. State, 55 S.W.2d 
1041, 122 TexCr. 436—Williams v. 
Statk 39 S.W.2d 1117. US Tex.Cr. 
52 —Cates v. State, 37 S.W.2d 1031, 
IIS TexCr. 35—Tolbert v. State, 
32 SW.2d 843, 116 TexCr. 18— 
Dennis v. State, 28 S.W.2d 149, 
115 TexCr. 615—Riddle v. State, 27 
S.W.2d 797, 115 TexCr. 629— 

Basquez v. State. 26 S.W.2d 206, 
114 TexCr. 602—Beauchamp v. 
State, 15 S.W.2d 635—Rush v. 
State, 7 S.W.2d 564. 110 TexCr, 318 
—Turner v. State, 7 S.W.2d 74, 109 
TexCr. 671—Benjamin v. State, 3 
S.W.2d 91, 109 TexCr. 108—Dodson 
V. State, Cr., 290 SW. 162—Jones 
V. State, 277 S.W. 383, 102 TexCr. 
29—Parrott v. State, 276 S.W. 279, 
101 Tex.Cr. 553—Denmark v. State, 
254 SW. 954, 95 Tex.Cr. 413— 

Washington v. State, 240 S.W. 542, 
91 TexCr. 632. 

Vau—Lamb v. Cormonwealth, 126 S.B. 
3, 141 Va. 481—Jones v. Common¬ 
wealth, 115 S.E. 572, 135 Va. 545. 
W.Va.—State v. Scaggs, 129 S.E. 705, 
99 W.Va. 689. 

Wis.—Galenis v. State, 223 N.W. 790, 
198 Wis. 313—Esterra v. State, 219 
KV7. 349, 196 Wis. 104. 

■^yo.—Markoff v. State, 75 P.2d 773, 
52 Wyo. 457. 

30 C.J. P 318 note 96, p 292 note 56. 
Codefendasts 

(1) Evidence was held suflacient to 


sustain conviction as to one of sev¬ 
eral codefendants. 

Cal.—People v. Kynette, 

15 Cal 2d 731, prior opinion 97 P. 
2d 287, certiorari denied Kynette v. 
People of State of California, 61 
set. 806, 312 U.S. 703, 85 L.Ed. 
1136 

Tenn.—Presley v. State, 30 S.W.2d 
231, 161 Tenn. 310. 

(2) Evidence was held sufficient to 
sustain conviction of some of 
codefendants.—People v. Corbishly, 


(3) Evidence was held sufficient to 
sustain conviction of all codefend¬ 
ants.—Flannigan V. State, 134 N.E. 
8S5, 192 Ind 19. 

Evidence sTifflcient to show particu¬ 


lar facts 

(1) Flight of accused.—Compton v. 
State. 122 P.2d 819. 74 Okl.Cr. 48. 

(2) Other particular facts see 30 
C.J. p 318 note 96 [e] (1), (3). 


Secret assault 

X.C.—State V. McLamb, 166 S.E. 507, j 
203 N.C. 442—State v. Lee, 134 S. 
E. 458, 192 N.C. 225. 

30 C.J. P 318 note 96 [c]. 

Particular means or form of assault 
(1) Cutting. 

Ark.—Higgins v. State, 161 S.W.2d 
400, 204 Ark. 233. 

Ga—Riley v. State, 135 S.E. 443, 36 
Ga.App. 17. 

—State v. Carpenter, 169 S.W.2d 
403. 


(2) Poisoning, 

Cal.—People v. Tinnen, 192 P. 557, 49 
Cal.App. 18. 

N.M.—State V. Holden, 113 P.2d 171, 
45 N.M. 147. 


(3) Shooting. 

Ala.—Arrington v. State, 165 So. 261, 
270 Ala.App. 4, certiorari denied 
165 So. 262, 231 Ala. 429. 

Ga.—Dennis v. State, 180 S.E. 909, 51 
Ga.App. 538. 

Ill. —People v. Chaney, 173 N.E. 793, 
342 Ill. 175. 

Mo.—State v. Wilson, 289 S.W. 616. 
Neb.—Lillard v. State, 244 N.W. 640, 
123 Neb. 838—Swartz v. State, 238 
N.W. 312, 121 Neb. 696—Bruno v. 
State, 197 N.W. 612, 111 Neb. 715. 
Okl.—Maddox v. State, 17 P.2d 526, 
54 Okl.Cr. 244—^Askew v. State, 287 
P. 815, 46 Okl.Cr.App. 311—Purdin 
V. State, 287 P. 807, 47 Okl.Cr. 310 
—Billingslea v. State, 271 P. 430, 
41 OkLCr. 63—Lowrance v. State, 
242 P. 862, 33 Okl.Cr. 71—Mobbs v. 
State, 214 P. 1086, 23 Okl.Cr. 372. 
Tex.—^Honey v. State, 102 S.W.2d 224, 
132 TexCr. 98. 

(4) Stabbing.—Higgins v. State, 
161 S.W.2d 400, 204 Ark. 233. 

(5) Striking.—^Elder v. State, 97 S. 
W.2d 203, 131 TexCr. 150. 


26. Codefendants 

Evidence held sufficient to sustain 
conviction as to all codefendants. 
Brewington v. Commonwealth. 254 S. 
W. 917. 200 Ky. 276. 

Cutting and wounding 
Ky.—Adkins v. Commonwealth, 165 
SW.2d 983, 292 Ky. 67—Slone v. 
Commonwealth, 38 S.W.2d 709, 238 
j^y 727 —^Williams v. Common¬ 

wealth, 29 S.W.2d 11. 234 Ky. 729 

_Hall v. Commonwealth, 17 S.W. 

2d 751, 229 Ky. 646—Lawson v. 
Commonwealth, 6 S.W.2d 488, 224 
Ky. 443. 

Shooting and wounding 
Ky.—McElwain v. Commonwealth, 
159 S.W.2d 11, 289 Ky. 446—Moore 

V. Commonwealth, 158 S.W.2d 166, 
289 Ky. 147—Rice v. Common¬ 
wealth, 155 S.W.2d 757, 288 Ky. 152 
—Mullins v. Commonwealth, 149 S. 

W. 2d 725, 285 Ky. 804—Howard v. 
Commonwealth, 105 S.W. 2d 1049, 
268 Ky. 839—Smith v. Common¬ 
wealth, 91 S.W.2d 31, 262 Ky. 748 
—Davidson v. Commonwealth, 87 
S.W.2d 119, 261 Ky. 158—Jordan 
V. Commonwealth, 83 S.W.2d 855, 
260 Ky. 11—Henry v. Common¬ 
wealth, 70 S.W.2d 966, 254 Ky. 20 

_McCown V. Commonwealth, 63 

S.W.2d 601, 250 Ky. 574—Fitzpat¬ 
rick V. Commonwealth, 53 S.W.2d 
221, 245 Ky. 108—Cleary v. Com¬ 
monwealth, 47 S.W.2d 734, 242 Ky. 
779 —^Holbrook v. Commonwealth, 
29 S.W.2d 560, 234 Ky. 799—Lunce 

V. Commonwealth, 22 S.W.2d 627, 
232 Ky. 211—Pitts v. Common¬ 
wealth, 13 S.W.2d 1053, 227 Ky. 
792—Payne v. Commonwealth, 6 
S.W.2d 248, 224 Ky. 269—Sutton v. 
Commonwealth, 298 SW. 707, 221 
Ky. 219—Philpot v. Commonwealth, 
281 S.W. 529, 213 Ky. 559—Overton 
v. Commonwealth, 258 S.W. 941, 203 
Ky. 35—Ball v. Commonwealth, 256 
S.W. 23, 201 Ky. 203—Brewington 
v. Commonwealth, 254 S.W. 917, 200 
Ky. 276. 

Stabbing and wounding 
Ky.—Brmegar v. Commonwealth, 147 
S.W.2d 1037, 285 Ky. 400. 

Striking and wounding 

Ky.—Perry v. Commonwealth, 151 S. 

W. 2d 377, 286 Ky. 587—Marks v. 
Commonwealth, 4 S.W.2d 711, 228 
Ky. 692. 

27. Mo.—State v. Pine, 23 S.W.2d 7. 
324 Mo. 194—State v. Davis, 267 
S.W. 838. 

Tex.—Guerra v. State, Cr., 168 S.W. 
2d 247—Gandy v. State, 140 S.W. 2d 
, 182, 139 TexCr. 343—Onderdonck 

V. State, 139 S.W.2d 589, 139 Tex 
, Cr. 296—Sanchez v. State, 113 S.W- 
2d 1240, 134 TexCr. 59. 
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ice aforethought.2« l„ certain cases the courts have 
held convictions for an assault with intent to kill 
or murder not to be against the weight of the evi- 
dence29 or not contrary to the evidence.^" In a 
number of cases the courts have held particular 
evidence insufficient to sustain a conviction for an 
assault with intent to kill or murder,or to sus¬ 
tain a conviction for an assault with intent to mur¬ 
der without malice.32 A conviction for malicious 
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wounding with intent to kill has been held to be 
against particular evidence.*® In considering t e 
sufficiency of the evidence to support the convic¬ 
tion for an assault with intent to kill or murder, the 
courts have also passed on the sufficiency of the 
evidence to establish such special matters as corpus 
delicti,*^ attempt or overt act,** present ability,*® 
intent to kill or murder,*’ and to establish such 


28 Mo.—State v. Meinhardt, 82 S.W. 

2 ^ 890—State v. Heimberger, 92 

S.W. 479, 194 Mo. 362. 

Tex.— Mata v. State. 165 S.W.2d 187 
144 Tex.Cr. 563— Boaz v. State, 154 
SW.2d 849, 142 Tex.Cr. 550 —Gan¬ 
dy V. State, 143 S.W.2d 392, 140 
TexCr. 43 —Covert v. State. 113 S. 
W.2d 556. 134 TexCr. 12—Hall v. 
State. 95 S.W.2d 694. 130 TexCr. 

516—Roberts v. State. 94 S.W.^d 
741 130 TexCr. 365—Bolton v. 

state, 72 S.w.2d 908, 126 Tex.Cr. 
561. 

29. Ala.— Allen v. State. 11 So.2d 
391 30 Ala.App. 608, certiorari de- 
Died 11 S0.2d 892, 243 Ala. 617. 

jf.j._State V. Petrucelli. 120 A. 733. 

98 N.J.Baw 903. 

30. Ala.— Allen v. State. 11 So.2d 
391 30 Ala.App. 608, certiorari de¬ 
nied 11 So.2d 392. 243 Ala. 617. 

31. Ala.— Sanders v. State, 7 So.2d 
581. 30 Ala.App. 445. 

Cal._People v. Moore, 45 P.-«d 966, 

3 Cal.2d 700. 

Fla.—Fortner v. State, 161 So. 9 , 
119 Fla. 150 —Raker v. State, 94 So. 
613, 84 Fla. 277. 

Ga.— Stanley v. State, 11 S-E-*® *’• 

63 Ga.App. 292 —McDaniel v. State, 
186 S.B. 577, 53 Ga.App. 523. 
m—People V, Bradley, 30 N.E.2d 
^6 375 Ill. 182 —People v. Down- 
en 28 N.E.2d 91, 374 Ill. 146 —Peo- 
pi; V. Corbishly, 158 N.E. 732, 327 

Ind.—Mayer v. State, 151 N.E. 691, 
197 Ind. 622 —Hart v. State, 145 N. 
B 492 195 Ind. 384—Chalabais v. 
State. ’ 145 N.E. 1, 195 Ind. 261— 
Williams V. State, 143 N.E. 681, 
194 Ind. 594. 

Iowa.—State v. Woolman, 255 N.W. 
524 218 Iowa 967, modified on oth¬ 
er grounds 257 N.W. 318, 218 Iowa 
967. 

Mich.—People v. Bean, 243 N.W. 249, 
259 Mich. 427. 

]y[iss.—Faulkner v. State, 154 So. 338, 
170 Miss. 195 —Toler v. State, 108 
So. 443, 143 Miss. 96. 

Mo_State v. Johnson, 300 S.W. 702, 

318 Mo. 596— State v. Capps, 278 
S.W. 695, 311 Mo. 683. 

Neb.—Garrett v. State, 193 N.W. 159, 
110 Neb. 118. 

N.c.—State v. Goode, 117 S.E. 337, 
185 N.C. 737. 

Tex.—Meekins v. State, 149 S.W.2d 
959, 141 Tex.Cr. 533—Robeson v. 


state. 111 S.W.2d 725, 133 TexCn 
407 —^Downey v. State, 86 S.W—d 
1084, 129 Tex.Cr. 282—Tully v. 
state, SO S.W.2d 317, 128 Tes^^r 
170 —Buchanan v. State, 74 S.W.-d 
1022 127 Tex.Cr. 100—Steen v. 

Statk 69 S.W.2d 144, 125 Te^Cr 
653—Williams v. State, 68 S.W.2d 
188 125 Tex.Cr. 300—Owens v. 

State, 48 S.W.2d 257. 120 Tex.Cr 
28—Stanfield v. State, 38 S.W.-d 
94 118 Tex.Cr. 47 —Hightower v. 

St'ate. 35 S.W.2d 723. 117 Tex.Cr. 
42—Jones v. State. 28 S.W.2d 146. 
116 Tex.Cr. 30—Powell v. State, 28 
SW2d 142. 116 TexCr. 34—Allen 
v! State. 22 S.W.2d 456. 113 Tex 
Cr. 280—^Hamrick v. State, 18 S. 

W 2d 650, 113 Tex.Cr. 155 —Davis 
V. State. 259 S.W. 946. 96 Tex.Cr. 
046 —Vitrano v. State, 250 SW. 
173, 94 Tex.Cr. 193 —^Hunt v. State, 
250* S.W. 168, 94 Tex.Cr. 155— Coop¬ 
er V. State. 242 S.W. 468, 92 TexCr. 
243. 

Y'a._Brown v. Commonwealth, 157 S. 

E. 552, 156 Va. 956. 

30 C.J. P 319 note 97. 

32. Tex.—Booker v. State, 156 S.W. 
2d 538, 143 TexCr. 6—Lozano v. 
State. 137 S.W.2d 1031, 138 Tex. 
Cr. 549. 

33 ^ _Forgy v. Commonwealth, 

*292 S.W. 799, 219 Ky. 177. 

1 34. Evidence held sufficient to es- 
ftablish corpus delicti.—Markoff v. 
State, 75 P.2d 773, 52 Wyo. 457. 

35, Evidence held insufficient 
Tenn.—Price v. State, 79 S.W.2d 283, 

168 Tenn. 378. 

36. Evidence held sufficient to show 
present ability. 

Ark.—Ball v. State, 95 S.W.2d 632, 
192 Ark. 858. 

Ill. _People v. Estes, 136 N.E. 459, 

303 Ill. 602. 

30 C.J. P 318 note 96 [e] (2). 

Evidence held insufficient to show 
present ability.—Jones v. State, 116 
S.W. 230, 89 Ark. 213. 

37. Evidence held sufficient 
(1) Generally. 

Ark.-Hale v. State, 148 S.W.2d 1083. 
201 Ark. 1133. 

Cal.—People v. Waller, 96 P.2d 344, 
14 Cal.2d 693—^People v. Fitzgerald, 
125 P.2d 105, 51 Cal.App.2d 518— 
People V. Alexander. 106 P.2d 450, 
41 CaLApp.2d 275, reargument de¬ 
nied 106 P.2d 916, 41 CaLApp.2d 


275—People v. Van Every, 24 P.2d 
217, 133 Cal.App. 354—People v. 
Kausen, 23 P.2d 1047, 133 Cal.App. 
327. 

Fla.—Grantham v. State, 190 So. 495, 

139 Fla. 129. 

Ga.—Wheeler v. State, 16 S B 2d 489. 

65 Ga.App. 810 —Jackson v. State. 

192 S E. 633. 56 Ga.App. 374 —Belote 

V. State, 152 S.E. 911. 41 GaApp. 
346. 

Mo.—State v. Layton, 68 S.W.2d 454, 
332 Mo. 216. 

Tex.—Thornton v. State, Cr., 169 S. 

W. 2d 177—Pipher v. State, 162 S. 

W 2d 101 144 TexCr. 238—Hunts¬ 
man V. State. 143 S.W.2d 587. 140 
Tex.Cr. 62—Butler v. State, 100 S. 
W.2d 707, 131 Tex.Cr. 543. 

Utah.—State v. Minousis, 228 P. 574, 

64 Utah 206. 

30 C.J. P 291 note 31 [a]. 

(2) To show deadly character of 
weapon from which intent to kill 
could be inferred. 

Ga.—Evans v. State, App., 22^ S.E 2d 
618—Anderson v. State, 179 S.E. 
654, 51 GaApp. 98—Dixon v. State, 
175 S.E. 603, 49 GaApp. 376— 

James v. State, 116 S.E. 663, 30 Ga. 
App. 36. 

Me.—State v. Quigley, 199 A. 269, 135 
Me. 435. 

Tex.—^Adams v. State, 144 S.W. 2d 
889, 140 TexCr. 319—Jones v. 

State, 116 S.W.2d 717, 134 TexCr. 
531—Butler v. State, 100 S.W.2d 
707, 131 Tex-Cr. 543—Cruiz v. State, 
63 ’s.W.2d 550, 124 Tex.Cr. 445— 
Mullin v. State, 24 S.W.2d 423, 114 
Tex.Cr. 225. 

Evidence held insufficient 
(1) Generally. 

Miss.—Stroud v. State, 95 So. 738, 
131 Miss. 875. 

Tex.—McMurrey v. State, Cr., 168 S. 
W.2d 858—^Ammann v. State, Cr., 
165 S.W.2d 744—Ginn v. State, 79 
S.W.2d 327, 128 Tex.Cr. 109—Scrog¬ 
gins v. State, 45 S.W.2d 983, 119 
TexCr. 32—Hawkins v. State, 29 
S.W.2d 384, 115 Tex.Cr. 163. 

30 C.J. P 291 note 31 [b]. 

(2) To show deadly character of 
weapon from which intent to kill 
could be inferred.—Pleasant v. State, 
144 S.W.2d 545, 140 TexCr. 267— 
Dodd V. State, 113 S.W.2d 540, 134 
TexCr. 26—Sofge v. State, 111 S.W. 
2d 720, 133 TexCr. 409—Hare v. 

State, 80 S.W.2d 963, 128 Tex.Cr. 


87. 



§ 331 


HOMICIDE 


41 C.J.S. 


special matters as malice,** murder,** or manslaugh¬ 
ter^* had death ensued, motive,^^ and participation 
of accused in the crime.^* 

§ 331. Attempt, Threats, or Solicitation to 
Kill or Commit Murder 

General rules govern as regards the weight and suf¬ 
ficiency of evidence in prosecutions for attempts to kill 
or murder, and in prosecutions for making threats to 
kill. 

In order to sustain a conviction for an attempt 
to kill or commit murder, the evidence must be 


sufficient to satisfy the jury of the guilt of accused 
beyond a reasonable doubt>* In a prosecution for 
an attempt to murder by poison, the poisonous na¬ 
ture of the substance administered may be suffi¬ 
ciently shown by evidence from which such nature 
might be inferred>^ 

The general rules of criminal law as to the suffi¬ 
ciency of evidence, discussed in Criminal Law §§ 
900-926, are controlling in determining the suffi¬ 
ciency of evidence to sustain a conviction under 
statutory provisions making threats to kill an of¬ 
fense.'** 


2Ci3—Jackson v. State, 57 S.W.2d 833, 
123 Tex.Cr. 29—Goree v. State, 37 S. 
W.2d 1032, IIS Tex.Cr. 45—Hamrick 
V. State, 18 S.W.2d 650. 113 Tex.Cr. 
155—30 C.J. p 318 note 94. 

33. Evidence held sufficient 
Tex.—Patterson v. State, 147 S.W.2d 
784, 141 Tex.Cr. 204- 
Evidence held insufficient 
Tex.—Teakell v. State, 159 S.W.2d 
504, 143 Tex.Cr. 471—Tully v. 

State, 67 S.W.2d 272, 125 Tex.Cr. 
239. 

Eehnttal 

Particular evidence has been held 
sufficient to rebut the inference or 
presumption of “malice” which might 
otherwise arise from use of deadly 
weapon by accused,—State v. Mil¬ 
ler, 2 X.W.2d 290, 231 Iowa 863. 

39. Evidence held sufficient 

Kan.—State v. Birzer, 268 P. 842, 126 
Kan. 414. 

Tenn.—Curry v. State, 290 S-W. 25, 
154 Tenn. 95. 

30 CJ. p 318 note 83. 

Evidence held insufficient 
Tex.—Pierson v. State, 246 S.W. 1041, 
93 Tex.Cr. 242. 

40. Evidence held sufficient 

(1) Generally. 

Kan.—State v. Birzer, 268 P. 842, 126 
Kan. 414. 

Mo.—State v. Stallings, 33 S.W.2d 
914, 326 Mo. 1037. 

(2) Under some statutes, where 
the evidence is sufficient to sustain 
a conviction of manslaughter if death 
had resulted, it will sustain a con¬ 
viction of assault with intent to com¬ 
mit manslaughter, or of wounding 
under circumstances that would have 
constituted manslaughter if death 
had ensued. 

Fla.—Kelly v. State, 83 So. 506, 78 
Fla. 636. 


Kan.—State v. Ryno, 74 P. 1114, 68 
Kan. 348, 64 L.R.A. 303. 

30 C.J. p 319 notes 98. 99 [a]. 

41. Evidence held sufficient 

S.C.—State V. Barton, 120 S.E. 489, 
126 S.C. 413. 

42. Evidence held sufficient to show 
participation of accused. 

Ark.—Cheeks v. State, 278 S.W. 10, 
169 Ark. 1192. 

Cal.—People v. Sberno, 71 P.2d 274, 

22 Cal.App.2d 392—People v. Man- 
devil. 206 P. 619, 57 Cal.App. 456. 

Ill.^People V. Kidd. 191 N.E. 244, 
357 Ill. 133—People v. Haskins. 169 
N.E. 18, 337 Ill. 131. 

Mo.—State v. Lamb, 278 S.W. 1009. 
Tex.—Jackson v. State, 28 S.W.2d 
546, 115 Tex.Cr. 408. 

Evidence held insufficient 

(1) To connect accused with crime 
until after victim had been killed.— 
Greenwood v. State, 99 So. 825, 19 
Ala.App. 635. 

(2) To sustain conviction for as¬ 
sault to murder, based on accused’s 
participation as accessory. 

Ala.—Rogers v. State, 122 So. 308, 

23 Ala.App. 149. 

Cal.—People v. Singh, 53 P.2d 403, 11 
Cal,App.2d 244. 

43. Evidence held sufficient to sus¬ 
tain conviction 

Cal.—People v. Kynette, 104 P.2d 794, 
15 Cal.2d 731, prior opinion, App., 
97 P.2d 287, certiorari denied Ky¬ 
nette V. People of State of Cali¬ 
fornia, 61 S.Ct. 806, 312 U.S. 703, 85 
L.Ed. 1136—People v. Gonzales, 132 
P.2d 862, 56 Cal.App.2d 497—Peo¬ 
ple V. Hanna, 97 P.2d 847, 36 Cal. 
App.2d 333—People v. Rothrock, 68 
P.2d 364, 21 Cal.App.2d 116—Peo¬ 
ple V. Brandt, 5 P.2d 667, 118 Cal. 
App. 628—People v. Lanzit, 233 
P. 816, 70 CaLApp. 498. 


Mo.—State v. Koelzer, 154 S.W.2d 84, 
348 Mo. 468. 

Pa.—Commonwealth v. Williams, 33 
Berks Co.L.J. 320. 

Va.—Smith v. Commonwealth, 136 S. 
E. 598, 147 Va. 648—Lee v. Com¬ 
monwealth, 131 S.E. 212, 144 Va. 
594. 

30 C.J.‘p 319 note 1 [a], [b]. 

Evidence held insufficient to sustain 
conviction 

Cal.—People v. Miller, 42 P.2d 308, 

2 Cal.2d 527. 98 A.L.R. 913. 

Miss.—Williams v. State, 133 So. 661, 
160 Miss. 223. 

Mo.—State v. Lourie, 12 S.W.2d 43— 
State V. Davis, 6 S.W.2d 609, 313 
Mo. 1222. 

Okl.—Childs V. State, 99 P.2d 539, 63 
Okl.Cr. 435. 

Tex.—Pullen v. State, 46 S.W.2d 1004, 
120 Tex.Cr. 42. 

Va.—Thacker v. Commonwealth, 114 
S.E. 504, 134 Va. 767. 

W.Va.—State v. Frey, 114 S.E. 681, 
92 W.Va, 323. 

30 C.J. p 289 note 5 [b]. 

44. Mass.—Commonwealth v. Ken¬ 
nedy, 48 N.E. 770, 170 Mass. 18. 

Evidence of color and effect of well 
water 

S.C.—State V. Ready, 96 S.E. 287, 110 
S.C. 177. 

30 C.J. p 319 note 1 [c]. 

45. Evidence held sufficient to sus¬ 
tain conviction 

Ga.—Hall v. State, 171 S.E. 727, 47 
Ga.App. 833. 

Ill.—People V. Folignos, 153 N.E. 373, 
322 Ill. 304. 

Evidence held insufficient to sustain 
conviction 

Tex.—Brown v. State, 154 S.W. 2d 464, 
142 Tex.Cr. 405—Strong v. State,. 
255 S.W. 432, 95 Tex.Cr. 558—Jonks 
V. State, 196 S.W. 182, 81 Tex.Cr. 
493. 
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A. IN GENERAL 


I 332. Preliminary Proceedings 

In general, rules governing proceedings preliminary 
to trial in other criminal cases are applicable in homicide 
cases. 

Rules governing proceedings preliminary to trial 
in criminal cases generally, as discussed in Crim¬ 
inal Law §§ 927-960, are usually applicable to pre¬ 
liminary proceedings in homicide cases,^® except as 
they are affected by particular statutory provi¬ 
sions.^^ 

§ 333. Course and Conduct of Trial in General 

Rules governing the course and conduct of trials In 
criminal cases generally are usually applicable in trials 
in homicide cases. 

The rules governing the course and conduct of 
trials in criminal cases generally, as discussed in 
Criminal Law §§ 961-998, are usually applicable to 
the trial of homicide cases in the absence of statute 
pointing out a different mode of trial,although it 
has been held that in capital cases the strict rules of 
procedure applicable to ordinary trials should yield 
to broad principles of equity and justice.^® One 
accused of homicide is entitled to a fair and im¬ 
partial trial, free from prejudicial error,50 although 


he has no right to expect or demand more;^^ and 
it is the duty of the court so to conduct the trial 
that order will be maintained, that the rights of 
accused will be protected, and that the jurors will 
not be swayed by prejudice.®^ It is not improper 
for the trial judge to ask proper questions of wit- 
nesses.^2 

Number of judges. Under statute to that effect 
the trial of an indictment in a capital case must be 
heard before two or more justices.®^ 

§ 334. View of Place of Homicide 

It is generally discretionary with the court whether 
the jury shall be permitted to view the scene of the 
homicide. The view should be so conducted as to safe¬ 
guard the right of accused to a fair trial. 

In accordance with the rules applicable in crim- 
inal cases generally, as discussed in Criminal Law 
§ 986, although at common law there is no author¬ 
ity for a view of the premises where the crime was 
committed,®® and in at least one jurisdiction a view 
cannot be permitted, even with the consent of ac¬ 
cused,®® it is generally held, under or apart from 
statute to that effect, that the question whether the 
jury will be permitted to view the place where the 


46. Mass.—Commonwealth v. Jor¬ 
dan, 93 N.E. 809, 207 Mass. 259. 

Purnishin^ accused with evidence 
The prosecution is not required to 
produce documents in its possession, 
such as a statement by an eyewit¬ 
ness or a copy of an autopsy, to he 
inspected by accused prior to the in¬ 
troduction of such documents in evi¬ 
dence, although it may do so if it 
sees fit. 

lylass.—Commonwealth v. Jordan, su¬ 
pra. 

Pa.—Commonwealth v. Kurutz, 168 
A. 28, 312 Pa. 343. 

47. Ala.—Barber v. State, 43 So. 
808, 156 Ala. 56. 

30 C.J. p 319 note 7 [a]. 

48. N.Y.—People v. Bowser, 89 N. 
E. 818, 196 N.Y. 296. 

Common law controlling by statute 
Under statute providing that trials 
for criminal offenses should be con¬ 
ducted, according to course of com¬ 
mon law, the substantive and the 
procedural common law were applica¬ 
ble to prosecution under indictment 
charging murder.—People v. Lewis, 

31 N.E.2d 795, 375 Ill. 330, certiorari 
denied Lewis v. People of State of 
Illinois, 62 S.Ct. 68, 314 U.S. 628, 86 
L.Ed. 504. 


49. N.H.—State v. Long, 4 A.2d 865, 
90 N.H. 103, exceptions overruled 
6 A.2d 752, 90 N.H. 103. 

50. Ala.—^Wright v. State, 115 So. 
852, 22 Ala.App. 376. 

Bevival meeting in courthouse yard 
during murder prosecution was held 
not reversible error, where nothing 
prejudicial to accused occurred at 
such meeting.—^White v. State, 107 

50. 755, 142 Miss. 484. 

51. Ala.—Wright v. State, 115 So. 
852, 22 Ala.App. 376. 

52. La.—State v. Henry, 198 So. 910, 
196 La. 217. 

The trial should be so conducted 
that no critic will discern any feeling 
on the part of the court, or any¬ 
thing that will have the slightest 
tendency to indicate that the scales 
of justice are not evenly and exact¬ 
ly balanced.—State v. Punshon, 27 S. 
W. 1111, 124 Mo. 448. 

Inference from indictment 

Where attorney general waived ex¬ 
pressly issues of murder of first or 
second degree and elected to prose¬ 
cute charge of manslaughter against 
accused, no inference to prejudice of 
accused or state or in favor of ac¬ 
cused or state could properly be de¬ 
duced by jury from fact that indict¬ 
ment in words charged accused with 
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murder in first degree.—State v. Don¬ 
ovan, 8 A.2d 876, 1 Terry, Del, 257. 

53. Asking description of stick used 
In prosecution for murder of eight¬ 
een-year-old boy who was struck by 
accused with a club which was de¬ 
scribed by several witnesses includ¬ 
ing accused, wherein a witness tes¬ 
tified concerning the striking of the 
blow and stated that a portion of 
the club broke off, the action of the 
trial court in asking the witness 
whether he had described the stick, 
and permitting witness thereafter to 
describe the stick was not error.— 
Simons V. State, 149 S.W.2d 103, 141 
Tex.Cr. 458. 

54. Mass.—Commonwealth v. Ibra¬ 
him, 68 N.E. 231, 184 Mass. 255. 

30 C.J. p 320 note 15. 

55. Mo.—State v. Hancock, 50 S.W. 
112, 148 Mo. 488. 

56. Tex.—Riggins v. State, 60 S.W. 
877, 42 Tex.Cr. 472. 

Jurors not examined as to evidence 
In a prosecution for homicide, it 
was error to permit jurors to visit 
the scene of the homicide and view 
the ground, its location and environ¬ 
ments, where none of them was 
placed on the stand to disclose what 
they had ascertained.—Lovett v. 
State, 223 S.W. 210, 87 Tex.Cr. 648. 



57. Ky 

S.W.2d 4S1, 251 Ky. 128—Mise v. 
Commonwealth, 80 S.W. 457, 25 Ky. 
L. 

La—State v. Dunn, 109 So. 56, 161 
La 532, error dismissed Dunn v. 
State of Louisiana, 47 S.Ct. 344, 
273 U.S. 656, 744, 71 L.Ed. 825. 
Mass.—Commonwealth v. Gedzium, 
156 X.B. 890, 259 Mass. 453—Com¬ 
monwealth V. Dascalakis, 140 NE. 
470. 246 Mass. 12. 

Wash.—State v. Paschall, 85 P.2d 
1046, 197 Wash. 582—State v. 

Much, 2S7 P. 57, 156 Wash. 403. 

16 C.J. P S26 note 94 [d]. 

Caution and circTunspection should 
he used in the exercise of the power 
to grant a view, “lest more harm 
than good will result to the parties 
by thus receiving evidence out of the 
courtroom.”—People v. Sampo, 118 
P. 957, 963, 17 Cal.App. 135. 

Allowance held not abuse of discre¬ 
tion 

(1) In general. 

Fla.—Taylor v.. State, 190 So. 691, 
139 Fla. 542, 124 A-L.R. 835. 

Ky.—Carney v. Commonwealth, 205 S. 

W. 408, 181 Ky. 443. 

Mont.—State v. Cates, 33 P.2d 578, 
97 Mont. 173. 

X.C.—State V. Lawrence, 146 S.E. 
395, 196 N.C. 562. 

<2) It was held not error to per¬ 
mit the jury to view and inspect a 
buggy alleged to be the one used by 
accused and deceased at the time of 
the homicide. 

Ala.—Kuykendall v. State, 87 So. 878, 
17 AlaApp. 582. 

Cal.—People v. Bonney, 19 Cal. 426. 

(3) It was not error to permit jury 
to view automobile, in which alleged 
homicide was committed, and exam¬ 
ine it to see whether bullet could 
fall in certain place therein, as state 
contended.—State v. O’Day, 175 So, 
838, 188 La. 169. 

( 4 ) Where murder occurred during 
exchange of shots between truck oc¬ 
cupants and man identified by occu¬ 
pants as accused, and commonwealth 
showed that truck was in same con¬ 
dition as immediately after the 
shooting, permitting jury to see and 
examine truck and bullet holes in 
presence of accused and counsel was 
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homicide occurred is within the discretion of the 
court.57 It is not an abuse of discretion to refuse 
a view where it will not place the jury in a better 
position to reach a correct verdict,58 as where the 
scene can be or has been adequately described by 
witnesses,59 aided by maps or diagrams,®'' particu¬ 
larly where the taking of the view will involve dif¬ 
ficulty and inconvenience, as where the scene of 
the crime is far from the courthouse.8l However, 
it is error to permit a view where it does not ap- 

-Coi V. Commonwealth. 64 | not error.— Maxey w Commonwealth, 

74 S.W.2d 336. 255 Ky. 330. 

Befusal held not abuse of discretion 

( 1 ) In general. 

Kv._Terrill v. Commonwealth, 125 S. 

W 2d 1015, 277 Ky. 155—Young v. 
Commonwealth, 53 S.W.2d 963, 245 
Ky. 570. 

Mich.-People v. Greeson, 203 N.W. 
141, 230 Mich. 124. 

(2) The denial of the request of 
the jury in a homicide case to be al¬ 
lowed to view the premises, made 
after the jury had retired and with¬ 
out notice to the prosecuting attor¬ 
ney or accused, was held proper.— 
State V. Sirmay, 122 P. 748, 40 Utah 
525. 

58. Ky.—Cox V. Commonwealth, 64 
S.W.2d 481, 251 Ky. 128—Smiley v. 
Commonwealth, 32 S.W.2d 51, 235 
Ky. 735—McDonald v. Common¬ 
wealth, 197 S.W. 665. 177 Ky. 224 
—Roberts v. Commonwealth, 22 S. 
W. 845, 94 Ky. 499, 15 Ky.L. 341. 

La. —State v. Seal, 143 So. 18, 175 
La. 103. 

Miss.—Gee v. State, 185 So. 203, 183 
Miss. 697. 

Position of parties indefinite 

Refusal to permit jury to view 
scene of homicide was not abuse of 
discretion, notwithstanding a conflict 
in evidence as to whether witnesses I 
could see from their porch flash from | 
pistol, where evidence concerning 
place where deceased and witness ac¬ 
companying him were at time wit¬ 
ness fired pistol was so indefinite and 
uncertain as to make it apparent that 
jury could not have been enlightened 
by viewing scene.—Mitchell v. Com¬ 
monwealth, 140 S.W.2d 624, 282 Ky. 
844. 

Impozrtauce of question involved 

(1) Refusal of accused’s request in 
murder case to allow jury to inspect 
his automobile to impeach state’s 
witness was held not abuse of dis¬ 
cretion in absence of showing of im¬ 
portance of question.—State v. Mc- 
Dougal, 117 So. 233, 166 La. 303. 

(2) In prosecution for murder of 
girl wherein defense was that ac¬ 
cused fired at girl’s father in order 
to protect his wife from impending 
danger, refusal to permit jury to 
view scene of shooting in order to 
clear up conflicting evidence that 
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eomigide 

pear what may be established thereby.62 
While a view should not be permitted where 
there has been a material change in the place since 
the time of the homicide,«8 permitting a view is not 
an abuse of discretion where the change is not ma¬ 
terial to accused’s contentions moreover a change 
in conditions is not ground for reversal where the 
view is requested by accused.85 
Requesting view. A request by the prosecutor 
that a view be permitted should not be made in the 


accused placed pistol in forks of lo¬ 
cust tree, which accused claimed 
was not forked, was held not error, 
since evidence to be cleared up was 
not substantive in its nature.—Mor¬ 
gan V. Commonwealth, 79 S.W.2d 1, 
257 Ky. 691. 

59. Ky.—Caudill v. Commonwealth, 
95 S.W.2d 779, 264 Ky. 803—Maxey 
V. Commonwealth, 74 S.W.2d 336, 
255 Ky. 330. 

La.—State v. Seal, 143 So. 18, 175 
La. 103. 

SO. Ky.—Mise v. Commonwealth, 80 
S.W. 457, 25 Ky.L. 2207. 

La.—State v. Dunn, 109 So. 56, 161 
La. 532, error dismissed Dunn v. 
State of Louisiana, 47 S.Ct. 344, 
273 U S. 656, 744, 71 L.Ed. 825. 

Va.—Stanley v. Commonwealth, 63 S. 
E. 10, 109 Va. 796. 

61. Ky.—Hall v. Commonwealth, 224 
S.W. 402, 189 Ky. 72—Mise v. Com¬ 
monwealth, 80 S.W. 457, 25 Ky.L. 
2207. 

La.—State v. Dunn, 109 So. 56, 161 
La. 532, error dismissed Dunn v. 
State of Louisiana, 47 S.Ct. 344, 
273 U.S. 656, 744, 71 L.Ed. 825. 
Several miles dnringr rain 

Refusal of view was not an abuse 
of discretion where the jury would 
not have been particularly enlight¬ 
ened, and would have been required 
to go several miles from the court¬ 
house in the ram.—State v. McDou- 
gal, 117 So. 233, 166 La. 303. 

62. View of automobile 

Ala.—Brewer v. State, 120 So. 301. 
23 Ala.App. 35. 

63. Ala.—Brewer v. State, supra. 

Ky.—Hall v. Commonwealth, 224 S. 

W. 492. 189 Ky. 72. 

64. Cal.—People v. Perkins, 66 P.2d 
631, 8 Cal.2d 502. 

xrtrideuce explaining change 

The prosecution may be permitted 
to introduce evidence to show what 
changes had been made in the condi¬ 
tion of the premises viewed between 
the time of the commission of the 
crime and the time the jury had in¬ 
spected them.—People v. Cramley, 
138 P. 123, 23 Cal.App. 340. 

65. Befusal to order restoration of 
conditions was held not erroneous.— 
State V. Louie Won, 248 P. 201, 76 
Mont. '509. 
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presence of the jury, and the retirement of the jury 
should first be requested; but such error has been 
held not reversible since accused could have re¬ 
quested the retirement of the jury before object¬ 
ing.®® 

Place of view. A view may, in the discretion of 
the court, be ordered of a place outside the county 
in which the trial is held.®^ 

Proceedings during view. Statutory provisions 
governing a view by the jury must be complied 
with.®® Care should be taken in the conduct of the 
view to guard the right of accused to a fair and im¬ 
partial trial;®® but an irregularity in the course of 
the view is not reversible error where such irreg¬ 
ularity does not affect the verdict of the jury.'?® 
The jury should be attended by a sworn officer of 
the court,??- and by one who is not a witness in the 
case.?® Accused generally has the right to be pres¬ 


ent during the inspection by the jury of the scene 
of the crime,?® but such right may be waived, as 
hereinafter appears in this section. 

View as evidence; taking of evidence. Accord¬ 
ing to some authorities, the purpose of a view is 
not to furnish evidence, but to enable the jurors to 
comprehend more clearly by the aid of visible ob¬ 
jects the evidence already received ;?^ but the jury 
has the right, in weighing the evidence, to consider 
all that they saw at the scene.?® Under this the¬ 
ory it is improper to permit a witness to testify as 
to the location of objects, or as to any other ma¬ 
terial point, in the presence of the jury during the 
taking of the view.?® However, it has also been 
held not to be error for the court, at least with 
the consent of counsel, to point out different ob¬ 
jects and describe or explain them,?? or to have 
such explanations and descriptions given by oth¬ 
ers;?® but it has been held that the examination of 


66. Miss.—^Hunter v. State, 1S4 So. 
S35, 183 Miss. 779. 

67. Mass.—Commonwealth v. Ged- 
zium, 156 N.E. 890, 259 Mass. 453. 

63. Strictissiml juris 

Statute authorizing view of scene 
of homicide being in derogation of 
common law. rule strictissimi juris 
must he applied.—Jones v. State, 107 
So. 8, 141 Miss. 894. 

69. Miss.—Jones v. State, supra. 

16 C.J. p 826 note 94 [d]. 

ITo misooxLduct of jury shown 

Where jury were in charge of 
proper officers within whose sight 
they were all the time, and did not 
talk to anyone but other members of 
the jury, there was no misconduct. 
State V. Moore, 44 So. 299, 119 La. 
564. 

70. Mich.— People v. Kasem, 203 N, 
W. 135, 230 Mich. 278. 

Zxregiilarities held not to warrant 
reversal 

(1) In murder prosecution, where 
jurors were permitted to view prem¬ 
ises where homicide occurred, fail¬ 
ure of jurors and trial judge all to¬ 
gether to make inspection of rooms 
at one time because of physical con¬ 
dition of rooms was not prejudicial 
to accused in absence of some mis¬ 
conduct on part of jurors wfcfele sep¬ 
arated.—State V. Barnes, 44 P.2d 
1071, 150 Or. 375. 

(2) Where, in a prosecution for 
homicide, a view was ordered by the 
court, the fact that certain of the 
jurors, while viewing the premises, 
paced off distances between certain 
points referred to m the testimony, 
was not such misconduct as vitiated 
their verdict.—State v. Mortensen, 73 
P. 562, ‘633, 26 Utah 312. 

(3) Permitting photographs to be 
made of jury at place of homicide, al¬ 


though improper, was held not to re¬ 
quire reversal.—State v. Rector, 164 
S.E. 865, 166 S.C. 335. 

(4) In prosecution for homicide, in 
which jury were permitted to^ view 
premises, fact that one of jurors 
found gun there in place where ac¬ 
cused’s witness had testified it was, 
and there was discussion whether 
bullet taken from body of deceased 
would fit it, did not so affect verdict 
of jury as to constitute reversible er¬ 
ror.— People V. Kasem, 203 N.W. 135, 
230 Mich. 278. 

(5) Fact that automobile used by 
accused and his aides in committing 
bank robbery and murder stood out¬ 
side of bank when jury viewed scene 
was held not prejudicial to accused, 
where it was removed before 3 ury 
noticed it and jury were instructed 
to disregard it if they saw it.-—Com¬ 
monwealth V. Madeiros, 151 N.E. 297, 
255 Mass. 30-4, 47 A.L.R. 962. 


71. S.C.—State v. Rector, 164 S.E. 
865, 166 S.C. 335. 

72. However permitifing sheriff, who 
was state’s witness, to accompany 
jury to place of homicide was not er¬ 
ror, where jury were in custody of 
bailiffs.—State v. Rector, supra. 

73. Ariz.—Blackburn v. State, 254 P. 
467, 31 Anz. 427. 

Mich.—People v. Auerbach, 141 N.W. 
869, 176 Mich. 23, Ann Cas.l91'5B 
557. 

Ohio.—Blythe v. State, 24 N.E. 268, 
47 Ohio St. 234, affirming 4 Ohio 
Cir.Ct. 435, 2 Ohio Cir.Dec. 636. 

74. Mich.—People v. Winney, 163 N. 
W 119, 196 Mich. 347—People v. 
Auerbach, 141 N.W. 869, 176 Mich. 
23, Ann.Cas.l915B 557. 

Va.—Stanley v. Commonwealth, 63 S. 
E. 10, 109 Va. 796. 

“A view is permitted to enable the 


jury to better understand the evi¬ 
dence, but never to supply evidence, 
and especially not to support a ver¬ 
dict of guilty contrary to the only 
evidence offered by the prosecution at 
the trial.”—People v. Harrigan, 187 
N.W. 306, 308, 218 Mich. 235. 

75. Mich.—People v. Winney, 163 N. 

W. 119, 196 Mich. 347. 

Instruction as to duty of jury held 
proper 

In a homicide case, where the jury 
were permitted to view and inspect 
the buggy in which deceased was 
riding at the time of the killing, the 
court’s charge that it was not proper 
for the jurors to discuss or call one 
another’s attention to the shot they 
saw, or to talk about it while doing 
the viewing, that they could put 
their hands on it if they wanted to, 
but that the buggy was offered, not 
for the purpose of original testimo¬ 
ny, but to illustrate the testimony 
already had, correctly stated the law. 
—Kuykendall v. State, 87 So. 878, 17 
Ala.App. 582, certiorari denied 87 So. 
882, 205 Ala. 213. 

76. Mich.—People v. Winney, 163 N. 
W. 119, 196 Mich. 347—People v. 
Auerbach, 141 N.W. 869, 176 Mich. 
23, Ann.Cas.l915B 577. 

Okl.—Hays v. Territory, 54 P. 300, 7 
Okl. 15, rehearing 52 P. 950. 

Error not shown 

Permitting jury to view place of 
homicide was not error, where noth¬ 
ing was pointed out and no evidence 
taken at scene.—State v. Rector, 164 
S.E. 865, 166 S.C. 335. 

77. Cal.—People v. Perkins, 66 P.2d 
631. 8 Cal.2d 502. 

78. Ky.—Underwood v. Common¬ 
wealth, 84 S.W. 310, 119 Ky. 384, 27 
Ky.L. 8. 

Utah.—State v. Mortensen, 7-4 P. 120, 
3'50, 27 Utah 16. 
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witnesses during the taking of the view, where per¬ 
mitted, must be limited to the explanation of the 
scene, the location of distances, and such testimony 
as tends to make a complete map of the situation,^® 
and that an inquiry into the facts of the killing not 
necessarily connected with the scene being exam¬ 
ined is prejudicial error.^O 

Objections a^nd u^aiver thereof. Objections to the 
granting of a view,8i or to the proceedings there¬ 
under, ^2 jnay be waived, as by a failure to raise 
them seasonably. Objections to the taking of a view 
must be properly made.*2 

§ 335. Examination and Exhumation of Body 
of Deceased 

The exhumation and examination of deceased's body 
are discretionary with the court, but should be ordered 
only when essential to the administration of justice. 

The exhumation and examination of deceased’s 
body for the purpose of supplying evidence in the 
case, whether on the request of the prosecution or 
of accused, are a matter largely within the discre¬ 


tion of the court.®^ While such a request shouk 
not be granted lightly or inconsiderately, and onb 
where it is imperatively demanded under the cir 
cumstances and necessary for the due administra 
tion of justice,^® where thus necessary it should b< 
ordered.^® The court may properly refuse to gran 
such an order, or an order requiring the productioi 
of part of deceased’s body, where it does not appea 
that anything would be gained thereby,^'^ as wher< 
there are persons, available as witnesses, who cai 
testify to such conditions as could be learned by ai 
exhumation and further examination,®^ or where 
because of the lapse of time, the body would be sc 
decomposed as to render a proper examination im 
possible.®® 

Statute relating to preliminary investigation. P 
statute which provides for the disinterment of i 
dead body for examination in relation to a prelim 
inary investigation does not apply where an autops] 
is sought as a defensive matter, or where it is sough 
in aid of either the state or accused in a crimina 
case actually pending.®® 


Where a witness was appointed to 

point out the scene, and the objects 
related to the crime, in accordance 
with statute requiring: the appoint¬ 
ment of one for that purpose, and 
the witness pointed out the different 
places to the jurj% stating what ac¬ 
cused had said before the coroner’s 
jury in regard to each, an objection 
that the jury received evidence out of 
court, other than that which came 
from an inspection of the premises, 
is not available, since the witness by 
necessity was compelled orally to 
designate the place to comply with 
the statute.—People v. Milner, 54 P. 
833. 122 Cal, 171. 

79. Miss.—Jones v. State, 107 So. 8, 
141 Miss. 894. 

80. Miss.—Jones v. State, supra. 

81. Mont.—State v. Cates, 33 P.2d 
578, 97 Mont. 173. 

S.C.—State V. Rector, 1'64 S.E. 865, 
166 S.C. 335. 

82. Ariz.—Blackburn v. State, 254 P. 
467, 31 Ariz. 427. 

Accused not present at view 
Ariz.—Blackburn v. State, supra. 
Mich.—People v. Auerbach, 141 N.W. 
S69, 176 Mich. 23, Ann.Cas.l915B 
557. 

Ohio.—Blythe v. State, 24 N.E. 268, 
47 Ohio St. 234, affirming 4 Ohio 
Cir.Ct. 435, 2 Ohio Cir.Dec. 636. 

83. Objections held argrumentative 
and unsound 

In murder prosecution, objections 
to jury’s viewing of premises as au¬ 
thorized by statute on ground that 
it was highly prejudicial and inflam¬ 
matory, and did not tend to elucidate 
act of killing, and would make wit¬ 
nesses out of jurors, and that re¬ 


quest for view in presence of jury 
was improper, and erroneous, were 
held properly overruled as argumen¬ 
tative and unsound.—State v. Zakou- 
ra, 68 P.2d 11, 145 Kan. 804. 

84. Ala.-~Moss v. State, 44 So. 598, 
152 Ala. 30. 

Ky.—Sexson v. Commonwealth, 39 S. 

W.2d 229, 239 Ky. 177. 

Okl.—Pope V. State, 33 P.2d 813, 56 
Okl.Cr. 57. 

Admissibility of evidence of post¬ 
mortem examination to show cause 
of death see supra § 257. 

Effect of prior partial autopsy 

Court’s authority to grant petition 
for disinterment of body of deceased 
for evidential purposes, in homicide 
prosecution, was held not affected by 
prior partial and unsatisfactory au¬ 
topsy by medical examiner.—State v. 
Wood, 142 A. 728, 127 Me. 197. 

8 5. Me.—State v. Wood, 142 A. 728, 
127 Me. 197. 

30 C.J. p 320 note 18. 

^ Ky.—Sexson v. Commonwealth, 
39 SW.2d 229, 239 Ky. 177. 

Me.—State v. Wood, 142 A, 728, 127 
Me. 197. 

Refusal held error 

(1) In murder prosecution, where 
course and caliber of bullet which 
killed deceased might have been as¬ 
certained from examination of vic¬ 
tim’s body, and accused claimed that 
deceased was shot by another's gun, 
and from an angle from which ac¬ 
cused could not have fired, overruling 

motion for exhumation was error._ 

Sexson v. Commonwealth, 39 S.W.2d 
229, 239 Ky. 177. | 

(2) In murder prosecution, refusal | 

92 


to direct exhumation of bodies si 
that bullets which caused death! 
might be used in ballistic tests was 
error.—Quinn v. State, 16 P.2d 591 
54 Okl.Cr. 179. 

(3) Other instances see 30 C.J. i 
320 note 19 [a]. 

87. Ohio.—State v. Strome, 26 Ohii 
N.P.,N.S., 406. 

Pa.—Commonwealth v. Chalfa, 169 A 
564, 313 Pa. 17'5—'Commonwealth v 
Marshall, 135 A. 301, 287 Pa. 512 
30 C.J. p 320 note 20. 

Qualified refusal 

Where it was not apparent In wha 
way the disinterment of the bodj 
could solve any important or materi 
al issue in the case, court’s declina 
tion of commission to disinter bod: 
without interposing obstacle to dis 
interment by accused if he could ar 
range and pay for it was held not er 
ror.—Johnson v. State, 293 S.W. 173 
106 Tex.Cr. 482. 

88 . Ala.—Moss v. State, 44 So. 598 
152 Ala. 30. 

89. Eigfhit mouths 

Where killing occurred eigh 
months before trial and no offer hac 
been made by accused or counsel t( 
have post-mortem examination a 
any time prior to trial, and there was 
no evidence that deceased’s bodj 
would be in state of preservatior 
permitting examination, refusing ap 
plication to require exhumation was 
not error.—Pope v. State, 33 P.2c 
813, 56 Okl.Cr. 57. 

9a Tex.—Gray v. State, 114 S.W 
■635, '55 Tex.Cr. 90, 22 Li.R.A.,N.S. 
•513. 
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Notice of application. The fact that no notice 
was given to the relatives of deceased of the ap¬ 
plication to exhume the body is, of itself, sufficient 
to warrant a refusal of such application.^^ 

By whom made. An exhumation and examina¬ 
tion of the body of deceased, in order to submit 
evidence to the jury, are not unlawful because they 
are made at the instance and under the direction of 
the prosecuting attorney, and not of the coroner.^^ 

Before trial. An examination of a murdered man 
will not be ordered before the trial, unless it is 
shown that such examination is necessary to bring 
the facts properly before the jury.93 

Expense of exhumation. It has been held that the 
court is not required at the instance of an accused 
person to have the body of deceased taken up and 
examined at the expense of the state or county, for 
the purpose of furnishing him with evidence in his 
defense, and that it cannot compel the officers or 
other persons to perform such services without com¬ 
pensation ; but it may order the coroner to exhume 
the body and cause the examination to be made, on 
the condition that accused shall first pay the ex¬ 


penses thereof.®^ 

§ 336. Presence and Use of Persons or Arti¬ 
cles Not Introduced in Evidence 

In general, the presence and acts of persons in the 
courtroom, and the display and use of articles, not In¬ 
troduced In evidence, and permitting such display and 
use, have been held not to constitute error, except where 
they are not connected with the case or issues and are 
prejudicial to accused. 

In general, it has been held not to be error to dis¬ 
play, or for the court to permit, in its discretion, the 
display of articles, not introduced in evidence, be¬ 
fore the jury, as for the purpose of having such 
articles identified by a witness,®® or to clarify the 
issues, as by use of such articles in demonstra¬ 
tions,®® at least if such articles, or the use made of 
them, are not irrelevant to the issues in the case.®'' 
Thus, while it has also been held not to be error to 
refuse to allow the display of the instrument alleg¬ 
edly used in the killing before its introduction in ev¬ 
idence,®® it has frequently been held not error to 
display or permit the display, of the instrument 
claimed to have been used in the killing,®® or a 
similar one,^ even though it was not introduced in 


91. Pa.—Commonwealth v. Marshall, 
135 A. 301, 287 Pa. 512. 

92 . Pa.—Commonwealth v. Grether, 
53 A. 753, 204 Pa. 203, 

93. Pa.—Commonwealth v. Haley, 2 
Pa.Dist. 533. 

94. Ky.—Salisbury v. Common¬ 

wealth, 79 Ky. 425, 3 Ky.L. 211. 

95. Mo.—State v. Thompson, 92 S. 
W.2d 892, 338 Mo. 897. 

Display of ffun in courtroom in 
view of jury was not error, where 
indictment charged accused with kill¬ 
ing wife by use of unknown weapon, 
and witness identified gun as one he 
had previously left with accused.— 
McLaughlin v. State, 76 S.W.2d 768, 
127 Tex.Cr. 390. 

Clothing and property of deceased 
In murder prosecution, permitting 
witness to identify clothing and sil¬ 
verware as property of her deceased 
brother was held not abuse of discre¬ 
tion as against contention that arti¬ 
cles had been displayed to jury to 
accused's prejudice.—State v. Thomp¬ 
son, 92 S.W.2d 892, 338 Mo. 897. 

99. Ky.—Terrell v. Commonwealth, 
240 S.W. 81, 194 Ky. 608. 

Xizliibitiou of saddlebags 

Where accused, charged with kill¬ 
ing one he was attempting to arrest, 
claimed to have seen jars or jugs of 
whisky in deceased's saddlebags, the 
exhibition of the saddlebags to the 
jury containing the jars or jugs for 
the purpose of showing that they 
could not have been seen was prop¬ 
erly permitted.—Terrell v. Common¬ 
wealth, supra. 


Dse of articles in reenacting crime 
In a prosecution of a wife for mur¬ 
der of her husband, who was shot 
while in bed, defended on the ground 
of self-defense, permitting the set¬ 
ting up of a bed with mattress, pil" 
lows, and bedclothing in the court¬ 
room, and asking the accused to dem¬ 
onstrate with the district attorney 
representing the deceased how the 
shooting occurred, was not error or 
objectionable because the identical 
bed and bedclothing on which de¬ 
ceased was shot were not used.— 
Stembridge v. State, 250 S.W. 180, 

94 Tex.Cr. 207. 

97. Sxhibition of an overcoat iden¬ 
tified as deceased’s by a witness, who 
also pointed out a hole therein on the 
side corresponding with deceased's 
wound, was held not available error, ] 
in the absence of a showing that it 
did not illustrate some controverted 
issue.—Hughes v. State, 2*52 S.W. 774, 

95 Tex.Cr. 65. 

98. Knife marked for identification 
In a prosecution for murder of a 

child, where a witness on behalf of 
the state was requested on cross-ex¬ 
amination by accused to open the 
blades of the knife with which it was 
claimed deceased’s throat had been 
cut, sustaining objection to request 
was held not error where at that 
time the knife had not been admitted 
in evidence but had merely been 
marked for identification.—State v. 
Whitfield, 224 P. 559, 129 Wash. 134. 

99. Ky.—Frost v. Commonwealth, 83 
S.W. 23, 269 Ky. 689. 
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Pistol 

Ill—People V. Schanda, 185 N.E. 183, 
352 Ill. 36. 

Ky.—Frost v. Commonwealth, 83 S. 

W.2d 23, 259 Ky. 689. 

Tex.—Johnson v. State, 293 S.W. 173, 
106 Tex.Cr. 482. 

Focketknife 

Ky.—Frost V. Commonwealth, 83 S. 

W.2d 23, 259 Ky. 689. 

Piece of iron. 

In prosecution for murder, ques¬ 
tions asked the coroner, eliciting evi¬ 
dence that wounds found on de¬ 
ceased’s body were exactly the width 
of piece of iron displayed to him 
and found near the scene of the 
crime, were not improper, even 
though instrument was not intro¬ 
duced in evidence.—State v. White, 
101 So. 136, 156 La. 770. 

1. Ala.—Cunningham v. State, 118 
So. 242, 22 Ala.App. 5S3, certiorari 
denied 118 So. 248, 218 Ala. 166. 
Pistol 

Ga.—Willingham v. State, 149 S.E. 
887, 169 Ga. 142—Clarke v. State, 
140 S.E. 889, 165 Ga. 326. 

Hammer 

’In prosecution for assault with 
hammer, exhibiting hammer and ask¬ 
ing witness if jit was similar to one 
used was held proper.—Cunningham 
V. State, 118 So. 242, 22 Ala.App. 583, 
certiorari denied 118 So. 248, 218 Ala. 
166. 

BxiclM 

In prosecution for murder of po¬ 
liceman hit on head with brick, con¬ 
duct of prosecuting attorney in al- 
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evidence. However, the presence within view of 
the jury of articles not in evidence, which are noL 
related to the issues, and which are likely to be 
highly prejudicial, has been held to require a re- 
versal.2 

The exhibition or use of articles, not introduced 
in evidence, before the jury has in some instances 
been held not reversible error where they "’ers re¬ 
moved from the jury’s view after objection,^ or 
were subsequently introduced in evidence,^ or where 
the jurv were advised to disregard the articles un¬ 
less and until they were introduced,^ or to consid¬ 
er the articles only for limited purposes.® 

The admissibility in evidence of articles connect¬ 
ed with the crime is considered, with respect to 
criminal cases generally, in Criminal Law §§ 709- 
713, and with respect to homicide cases supra §§ 
200-285 of this Title, in connection with the dis¬ 
cussion of the admissibility of evidence generally 
as to particular elements of homicide. 

Presence and acts of persons. Whether particu¬ 


lar persons shall be permitted to remain in the court¬ 
room during the trial is generally discretionary with 
the court but the court should not permit per¬ 
sons to be present where their presence or con¬ 
duct is prejudicial to accused.® Thus the presence 
before the jury of persons whose connection with 
the case is not'shown, and whose presence is preju¬ 
dicial to accused, has been held to be error.® How¬ 
ever, it has been held not to be error to permit per¬ 
sons' jointly indicted with accused for the same of¬ 
fense to be produced before the jury to be identi¬ 
fied nor is it error to permit persons present in 
the courtroom to aid in demonstrating how the kill¬ 
ing was accomplished.^^ It has been held not to 
be error to refuse to allow a witness to show scars 
received in altercations with deceased, where such 
exhibition could not materially affect the issue.i® 

§ 337. Reception of Evidence 

a. In general 

b. Compelling calling of eyewitnesses 

c. Order of proof 


lowing package of bricks to remain 
on table and not offering bricks in 
evidence was held not to warrant re¬ 
versal.—Jackson v. U. S., 65 F.2d 2S0, 
62 AppD.C. 250, certiorari denied 54 
S.Ct. 73, 290 U.S. 626, 78 L Ed. 545. 

2. Bodies of persons killed during 
jury’s deliberations 

In prosecution of negro for mur¬ 
dering white man, placing of dead 
bodies of sheriff and negro, killed 
during time jury were deliberating 
where jurors could see and hear the 
excitement attending, while they 
■were considering verdict, was held 
prejudicial.—Means v. State, 271 S.W. 
613, 100 TexCr. 1. 

3 . Ill.—People V. Schanda, 185 N.E. 
1S3, 352 Ill. 36. 

Caothes never unwrapped 
Assignment that court erred in 
failing to discharge jury because of 
prosecuting attorney’s conduct in at¬ 
tempting to exhibit and introduce 
bloody clothing of deceased, and that 
the court had sustained objections to 
exhibit was overruled where bundle 
was never unwrapped and jury did 
not see the clothing.—State v. West¬ 
moreland, Mo., 126 S.W.2d 202. 

4. Weapons and clothes 
Permitting state, in murder trial, 

to place pistols, clothes, bullets, and 
cartridges on table in view of jury 
before they were id'entided and in¬ 
troduced in evidence, was held not 
error.—Rueda v. State, 277 S.W. 116, 
101 Tex-Cr. 6*51. 

5. Cal.—People v. Dale, 59 P.2d 
1014, 7 Cal.2d 156. 

OsL—Willingham v. State, 149 S.E. 
887, 169 Ga. 142. 


G. ^‘Shock pad” used in beating de¬ 
ceased 

In prosecution of police officers for 
murder of prisoner resulting from 
alleged beating, where officers’ coun¬ 
sel showed on cross-examination that 
officers could not have inflicted the 
injuries with their bare fists without 
sustaining injuries themselves, per¬ 
mitting prosecutor to show on redi¬ 
rect examination that officers could 
have inflicted the injuries without in¬ 
jury to themselves by use of “shock 
■pad” customarily used by policemen, 
and to exhibit such a shock pad to 
the jury, was not reversible error, 
despite lack of evidence that officers 
used such a pad, where such pad was 
not introduced in evidence, and jury 
were instructed to consider the pad 
only as illustrating and clarifying 
testimony.—State v. Paschall, 85 P. 
2d 1046, 197 Wash. 582. 

7 . Wife of deceased 

It is within the discretion of the 
court to permit the wife of deceased 
to remain in the courtroom during 
the trial, although objected to by ac¬ 
cused.—State v. Schieler, 37 P. 272, 
4 Idaho 130. 

S. Deceased’s mother 

The fact that deceased’s mother 
charges accused, in the presence of 
the jury, with having caused the 
death of her son, is no ground for re¬ 
versal, where she is immediately re¬ 
moved from the courtroom, with the 
prompt approval of the prosecuting 
attorney, and does not return there¬ 
to during the trial.—Lindsay v. State, 
64 N.W. 716, 46 Neb. 177. 
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9. Women, treated by alleged abor- 
tionist 

In trial for abortion and man¬ 
slaughter in first degree in perform¬ 
ing criminal abortion, exhibition of 
woman, whose name and address ap¬ 
peared on letter in possession of hus¬ 
band of one of the accused when he 
was examined at district attorney’s 
office on day after victim’s death, 
and woman in apartment of other of 
the accused when such accused was 
arrested, was error.—People v. Wil¬ 
liams, 23 N.Y.S.2d 761, 260 App.Div. 
1024, affirmed 34 N.E.2d 895, 285 N.Y. 
728. 

10. Reason for rule 

Fact that accused was granted a 
separate trial “did not change the 
joint character of his misdeed, or 
deprive the commonwealth of the 
right to have all the participants 
pointed out and identified from the 
witness stand, and thus aid in estab¬ 
lishing that there was a combina¬ 
tion to commit the crime and who 
the conspirators were; identification 
of the others strengthened that of 
the accused on trial.”—Common¬ 
wealth V. Murrano, 120 A. 106, 107, 
276 Pa. 239. 

11. One of prosecuting officers 

In a prosecution for murder by 
shooting, permitting a physician to 
demonstrate the location of de¬ 
ceased’s wounds and the range of the 
bullets on the person of one of the 
prosecuting officers by having him 
lie down in the presence of the jury 
was not error.—Stembridge v. State, 
250 S.W. 180, 94 Tex.Cr. 207. 

12. Tex.—Martinez v. State, 152 S 

W.2d 369, 142 Tex.Cr. 313. 
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a. In General 

The rules governing the reception and introduction 
of evidence in criminal cases generally are applicable 
in homicide cases. 

In general the rules governing the reception and 
introduction of evidence in criminal cases, discussed 
in Criminal Law §§ 999-1057, are applicable in 
homicide cases.^® All relevant and competent ev¬ 
idence should be presented to the jury, or the judge 
if a jury has been waived to ascertain the truth 
and except where a plea of guilty is made by ac¬ 
cused and accepted by the state,i5 or accused makes 
a confession containing a plenary admission of 
o-uilt,i® the state must prove all essential facts in 
Support of the allegations of the indictment.i'? Be- i 
fore a verdict of murder can be rendered, accused 
has a right to have the state prove by its evidence 
that a crime greater than manslaughter was com- 
mitted,i8 and this right is not waived by a remark 
of accused’s counsel during his argument after the 
evidence is closed that no claim is made that any 
crime less than murder was committed and the 
fact that accused claims to have acted in self-de¬ 
fense will not preclude him from also showing that 
the offense was committed under circumstances re¬ 
ducing it to manslaughter.20 The prosecuting attor¬ 
ney may be required to produce papers found on 
the body of deceased, and which it is claimed show 
a motive for the killing.^^ 

Restricting effect of evidence; partial admissi¬ 
bility. Evidence admitted on a particular issue, 
which properly has a bearing on other issues, may 
also be considered as to such other issues,^- and, 
where evidence is admissible as direct evidence on 


an issue and also for the purpose of impeaching a 
witness, it is not necessary to limit the considera¬ 
tion of the evidence to one of such purposes. 
However, while it is the general rule with respect 
to criminal cases that evidence which is partly ad¬ 
missible and partly inadmissible may be rejected 
when offered as a whole, as discussed in Criminal 
Law § 1031, it has been held that this rule is ap¬ 
plicable in civil cases and should not be applied in 
a trial for murder so as to exclude evidence which 
is relevant to the defense,and that in so far as 
irrelevant evidence which is prejudicial to the pros¬ 
ecution is thereby admitted the court may restrict 
the purpose for which such evidence may be con- 
sidered.2® 

Number of zoitnesses. In accordance with the 
rule in criminal cases generally, considered in Crim¬ 
inal Law § 1042, the number of witnesses who may 
be heard on a particular issue in homicide cases is 
generally within the discretion of the trial court,^® 
but it is error for the court to limit the number of 
witnesses unreasonably.^^ 

Taking testimony out of court. In determining 
whether an application for the taking of testimony 
of a witness who cannot be present at the trial 
should be granted, the court should consider the 
materiality of the testimony of such witness and 
the difficulty and expense to the state.^® 

Objections to evidence. In accordance with the 
rules governing objections to evidence in crim¬ 
inal cases generally, discussed in Criminal Law §§ 
1058-1080, objections to evidence in homicide cases 
should state specifically the grounds thereof.^® The 


13 . Mich.—People v. Hepner, 281 N. 

W. 3S4, 2S5 Mich. 631. 

Cumulative evidence 

The reception or rejection of cumu¬ 
lative evidence rests within the dis¬ 
cretion of the trial court.—Handley 
V. State, 170 So. 748, 125 Fla. 632. 
Evidence as to matter previously ex¬ 
cluded 

Where evidence of a matter was 
properly excluded, evidence subse¬ 
quently offered referring to the same ] 
matter is also inadmissible. Rober¬ 
son V. State, 172 So. 250, 233 Ala. 442. 

14. Mich.—People v. Hepner, 281 N. 
W. 384, 285 Mich. 631. 

15. Ga.—Manchester v. State, 155 S. 
E. 11, 171 Ga. 121. 

1©. Ga.—Manchester v. State, supra. 
17 . Ga.—Manchester v. State, supra. 
IS. Conn.—State v. Buonomo, 87 A 
977, 87 Conn. 285. 

19. Conn.—State v. Buonomo, supra. 

20. Ala.—Reeves v. State, 65 So. 
160, 186 Ala. 14. 


21. Mo.—State v. Goddard, 48 S.W.‘ 
■82, 146 Mo. 177. 

22. Ark.—Flake v. State, 245 S.W. 
174, 1*56 Ark. 34. 

213. Tex.—Weaver v. State, 81 S.W. 
39, 46 Tex.Cr. 607—Bennett v. 

State, 81 S.W. 30, 47 Tex.Cr. 52. 

24. Pa.— Commonwealth v. Santos, 
119 A. 596, 275 Pa. 515. 

16 C.J. p 852 note 89. 

25 . Pa.—Commonwealth v. Santos, j 
supra. 

28. Ky.—Cross v. Commonwealth, 
109 S.W.2d 1214, 270 Ky. 537. 

Discretion held not abused 

(1) The court’s ruling m murder 
trial that no further proof would be 
heard on question of deceased’s repu¬ 
tation for peace and quiet, after 
twelve witnesses testified as to his 
bad reputation therefor, was not 
abuse of discretion.—Cross v. Com¬ 
monwealth, supra. 

(2) In homicide case, where state, 
by offering no evidence to refute, 
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virtually concedes that deceased was 
dangerous character, it is not revers¬ 
ible error for trial court to limit ac¬ 
cused to four witnesses to prove such 
character.—Durant v. State, 240 P. 
1088, 32 Okl.Cr. 288. 

27. Okl.—Maness v. State, 9 P.'2d 
968, 53 Okl.Cr. 234. 

Restriction held unreasonable 

Refusing to permit witnesses, oth¬ 
er than accused and deceased’s wife, 
to testify on question whether de¬ 
ceased was in habit of carrying gun, 
was error.—Maness v. State, supra. 

28. Denial held proper 

In the absence of sufficient show¬ 
ing as to the materiality of testimo¬ 
ny desired to be elicited the court 
may properly deny accused’s applica¬ 
tion to take testimony of a witness 
in a distant part of the world at the 
expense of the state.—Neiswender v. 
State, 2-6 Ohio Cir.Ct.N.S., 247. 

29- Ala.—Gunter v. State, 20 Sa 
632, 111 Ala. 23, 56 Am.S.R. 17. 
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court should sustain objections to questions which 
would not elicit proper testimony,and should over¬ 
rule objections where the evidence which would be 
elicited would be admissible.^i The fact that ac¬ 
cused was surprised by testimony given is no ground 
for excluding such testimony, particularly where 
accused had ample time to secure his own witness¬ 
es on the matters so raised.^^ 

b. Compelling Calling of Eyewitnesses 

With some exceptions, it is generally held to be a 
matter of discretion with the prosecution whether all 
or any of the eyewitnesses of the homicide should be 
placed on the stand. 


While under the common law the prosecution was 
compelled to place all eyewitnesses on the stand in 
homicide cases,33 it is generally held that since, by 
state and Federal constitutions, compulsory process 
for the attendance of witnesses is given to accused 
the reason for the common-law rule no longer ex- 
ists,34 and, except where the special circumstances 
of a case justify relief,35 it is within the discretion 
of the prosecution, to be exercised in good faith, 
whether all the eyewitnesses, or all those indorsed 
on the information or indictment, should be placed 
on the stand,36 or even the only eyewitness,37 or 
within the discretion of the court whether the pros¬ 
ecution should be required to call such witnesses.36 


30. Questions as to one resemlsling 
deceased 

In a prosecution for murder, ques¬ 
tions to a witness, concerning one 
resembling deceased seen by him aft¬ 
er supposed time of murder, his 
statements, and conversation and let¬ 
ter between witness and others were 
held either to call for hearsay tes¬ 
timony or as not suificiently definite 
to confine the answer to a descrip¬ 
tion of deceased, especially where 
description of the man, and his state¬ 
ment that his name was the same as 
that of deceased, was admitted.— 
Snoddy v. State, 101 So. 303, 20 Ala. 
App. 168. 

31. Svidence of previous difficulty 
In prosecution for murder of wife, 

objection to question whether ac¬ 
cused had killed his wife with same 
pistol with which he had shot her a 
night or two before the killing was 
properly overruled, since evidence of 
previous difficulty was admissible 
and details of such difficulty were 
brought out by accused on redirect 
examination.—State v. Smith, 20 S. 
E.2d 726, 200 S.C. 188. 

32. Tex.—^Hatton v. State, 66 S.W.2d 
331, 125 Tex.Cr. 55. 

33. Mo.—State v. Parr, 246 S.W. 
903, 296 Mo. 406. 

Mont,—State v. Vandervoort, 189 P. 
764, 57 Mont. 540—Territory v. 

Hanna, 5 P. 252, 5 Mont. 248. 
Xev.—State v. McNeil, 4 P.2d 889, 53 
Nev. 428. 

16 C.J. p 846 note 80 [b]. 

Compelling calling of witnesses in 
criminal cases generally see Crim¬ 
inal Law §§ 1017-1024. 

Sule criticized 

Wis.—-Dillon v. State, 119 N.W. 352, 
137 Wis. 655, 16 Ann.Cas. 913. 

16 C.J. p 846 note 80 [c]. 

34. Ariz.—^Halderman v. Territory, 
60 P. 876, 7 Ariz. 120. 

Mo.—State v. Parr, 246 S.W. 903, 296 
Mo. 406. 

Okl.—Pollock V. State, 223 P. 210, 26 
Okl.Cr. 196. 

Or.—State v. Barrett, 54 P. 807, 33 
Or. 194. 


35. La.—State v. Wiebelt, 118 So. 38, 
166 La. 836. 

3S. Ariz.—Halderman v. Territory, 
60 P. 876, 7 Ariz. 120. 

Colo.—Ware v. People, 230 P. 123, 76 
Colo. 38. 

Fla.—Brown v. State, 108 So. 842, 91 
Fla. 682—Alvarez v. State, 27 So. 
40, 41 Fla. 532. 

Ill.—People V. Cardinelli, 130 N.E. 
355, 297 Ill. 116. 

La.—State v. Wiebelt, 118 So. 38, 166 
La. 836—State v. Furco, 25 So. 951, 
51 La. Ann. 1082. 

Mo.—State v. Ferguson, 212 S.W. 339, 
278 Mo. 119. 

Nev.—State v. Smithson, 19 P.2d 631, 
54 Nev. 417, rehearing denied 22 P. 
2d 129, 54 Nev. 417—State v. Mc¬ 
Neil, 4 P.2d 889, 53 Nev. 428— 
State V. Milosovich, 175 P. 139, 42 
Nev. 263. 

N.C.—State v. Stewart, 31 N.C. 342. 
Okl.—Pollock V. State, 223 P. 210, 2-6 
Okl.Cr. 196. 

Or.—State v. Barrett, -54 P. 807, 33 
Or. 194. 

S.C.—State V. Mason, 105 S.E. 286, 
115 S.C. 214. 

Tex.—Ragland v. State, 34 S.W. 2d 
274, 116 Tex.Cr. 455—Berrian v. 
State, 212 S.W. 509, 85 Tex.Cr. 367 
—Davis V. State, 124 S.W. 104, 57 
Tex.Cr. 545—Martinez v. State, Cr., 
58 S.W. 1018—McGrew v. State, 
Cr., 49 S.W. 226. 

Contra Thompson v. State, 17 S.W. 
448, 30 Tex.App. 325—Hunnicut v. 
State, 20 Tex.App. 632. 

Vt.—State V. Roberts, 21 A, 424, 63 
Vt. 139. 

16 C.J. p 847 note 83. 

Grounds for refusing to call witness 
"Certainly the district attorney is 
not called upon to use a witness 
whose statement he does not believe, 
or who is so biased and prejudiced 
that the mere fact of offering his 
evidence will cast suspicion on the 
case of the state, or if the witness’ 
evidence is merely cumulative, or if 
for any other cause the district at¬ 
torney thinks that it will endanger, 
or not further, the proper adminia- 
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tration of justice to do so.”—State 
V. Wiebelt, 118 So. 38, 166 La. 836. 

It is sufficient if the testimony ad¬ 
duced was of sufficiently substantial 
nature to establish accused’s com¬ 
mission of the crime.—State v. Parr, 
246 S.W. 903, 296 Mo. 406. 

At least where witnesses are present 
in court 

Wyo.—Ross V. State, 57 P. 924, 8 
Wyo. 351. 

37. Colo.—^Ware v. People, 230 P. 
123, 76 Colo. 38. 

38. Mo.—State v. David, 33 S.W. 28, 
131 Mo. 380—State v. Harlan, 32 S. 
W. 997, 130 Mo. 381. 

Pa.—Commonwealth v. Zee, 105 A. 
279, 262 Pa. 251—Commonwealth v. 
Rizzi, 29 Pa.Dist. 64, 48 Pa.Co. 228, 
67 Pittsb.Leg.J. 783. 

Tex.—Pugh v. State, 151 S.W. 5'4-6, 
•69 Tex.Cr. 357—Robinson v. State, 
Cr., 57 S.W. 811—Darter v. State, 
44 S.W. 850, 39 Tex.Cr. 40. 

Wis.—Farino v. State, 234 N.W. 366, 
203 Wis. 374. 

Refusal held not abuse of discretion 

(1) It is not error to refuse to 
compel the prosecutor to place un¬ 
friendly eyewitnesses on the stand, 
even though the state had introduced 
only circumstantial evidence.—Hollo¬ 
way V. State, 77 S.W. 14, 45 Tex.Cr. 
303—McCandless v. State, 62 S.W. 
745, 42 Tex.Cr. 655. 

(2) Where sixteen eyewitnesses 
had been introduced, the refusal to 
compel the 'prosecution to call anoth¬ 
er eyewitness, whose name was on 
the bill of indictment, was not an 
abuse of discretion.—Commonwealth 
V. Keller, 43 A. 198, 191 Pa. 122, 44 
Wkly.N.C. 273. 

(3) The court did not abuse its 
discretion in refusing to require the 
state to call the only eyewitness to 
the transaction leading up to the 
homicide, where he had made appar¬ 
ently conflicting statements respect¬ 
ing the occurrence, etc.—Dillon v. 
State, 119 N.W. 352, 137 Wis. -655, 16 
Ann.Cas. 913. 

(4) Where, on a prosecution for 
murder, it appeared that an eyewit- 
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The power of the court to call witnesses for either 
side not otherwise called, and to permit cross-exam- 
ination by either side, is considered in the CJ.S. 
title Witnesses § 350, also 70 C.J. p 566 note 58-p 
567 note 72. 

However, in some jurisdictions the common-law 
rule, with some modifications, has been followed.*® 
Thus it has been held that all available eyewitnesses 
must be called,^® except where they are numerous 
and those not called obviously would be merely cuin- 
ulative,^! or there are special circumstances obvi¬ 
ating the propriety of calling them.^* It is also 
held under this rule that the prosecutor is not re¬ 
quired to call perjurers,^* or those related to, or 
having a community of interest in the case with, 
accused, such as his wife^^ or an accessary but, 
while the prosecutor may charge a witness with be¬ 
ing a perjurer or accessary,^® the determination of 
whether the witness need not be called on this 
ground rests with the court, since otherwise the 
prosecutor could select the witnesses to be called 
by charging those adverse to him with being per¬ 
jurers or accessaries.^^ Moreover, in at least one 


jurisdiction the rule is that all the eyewitnesses 
must be called by the state unless the res gesta has 
been established by an eyewitness or eyewitnesses. 

Under a statute so providing, however, the pros¬ 
ecution need not call as witnesses all perso^ who 
are shown to have been present at the homicide,^® 
although the court may in its discretion require all 
such witnesses to be sworn and examined;®® but 
it has been held under such statute that the prose¬ 
cution is not e.xcused from calling at least one eye¬ 
witness, or the only eyewitness,®^ unless the de¬ 
fense has called such witness and placed before the 
jury all the facts within his knowledge.®* 

c. Order of Proof 

In general rules governing the order of proof in 
criminal cases are applicable in homicide cases. 

Rules governing the order of proof in criminal 
cases generally, discussed in Criminal Law §§ 1045- 
1057, are applicable in homicide cases.^^ Thus the 
order of proof generally is within the discretion of 
the court.54 However, the preferred practice re¬ 
quires that the corpus delicti be established before 


ness to the transaction was implicat¬ 
ed in the homicide, and had been pre¬ 
viously indicted and the indictment 
dismissed against him, and, being in¬ 
troduced by accused, he proved ma¬ 
terial facts on accused’s behalf, it 
was not error to have refused ac¬ 
cused’s motion to put the witness on 
the stand in behalf of the state.— 
Yancy v. State, S7 S.W. 693, 48 Tex. 
Cr. 166. 

(5) Where, in a prosecution for 
homicide, the state relied on ac¬ 
cused’s own evidence adduced on the 
former trial to prove the killing, it 
was not error to refuse to compel the 
state to put accused’s son, who was 
an eyewitness, on the stand, even 
though the state failed to offer any 
person who witnessed th-e homicide. 
—Freeman v. State, 81 S.W. 953, 46 
TexCr. 318. 

39. Mich.—People v. Raider, 239 N. 
W. 387, 256 Mich. 131. 

Miss.—Mitchell v. State, 156 So. 654, 
171 Miss. 4. 

40. Mich.—People v. Hill, 211 N.W. 
39, 236 Mich. 672. 

“The purposes of the rule are to in¬ 
sure the disclosure of the whole of 
the res gestae, to protect the accused 
against the suppression of testimony 
favorable to him, and to give him 
the benefit of cross-examination.”— 
People v. Raider, 239 N.W. 387, 389, 
256 Mich. 131. 

41. Mich.—People v. Raider, supra. 

42. Mich.—People v. Hossler, 97 N. 
W. 754, 135 Mich. 384. 

Aged woxnaxL at considerable distance 
from court 
Where the name of a witness was 

41 C.J.S.-7 


not indorsed on the information, and, 
though accused knew that she was 
present during a part of the diffi¬ 
culty, he made no application that 
she be summoned until after the 
state rested, at which time the wit¬ 
ness was fifty miles distant from the 
court, and it appeared that she was 
old, feeble, and unable to travel, it 
was not error for the court to refuse 
to require the state to produce her. 
People v. Hossler, supra. 

Witnesses knowing nothing of res 
gests» 

When an offer is made to produce 
them, it is not error for the prosecu¬ 
tion to fail to call as witnesses per¬ 
sons who assisted in carrying home 
the body of deceased, but who knew 
nothing of the res gestse.—People v. 
McArron, 79 N.W. 944, 121 Mich. 1. 

43. Mich.—People v. Raider, 239 N. 
W. 387, 256 Mich. 131. 

44. Mich.—People v. Hossler, 97 N. 
W. 754, 135 Mich. 3S4. 

“The exceptions were founded upon 

the recognized inclination or induce¬ 
ment of those close to the accused, 
by community of interest in the 
crime or relationship, to perjure 
themselves, if they deem it neces¬ 
sary, in his behalf and the incon¬ 
gruity of requiring the prosecution 
to make such witnesses its own.”— 
People v. Raider, 239 N.W. 387, 389, 
256 Mich. 131. 

45. Mich.—People v. Raider, supra. 

46. Discretion of prosecutor 


meaning in good faith and on rea¬ 
sonable grounds.—People v. Raider, 
supra. 

47. Mich.—People v. Raider, supra. 

48. Miss.—Mitchell v. State, 156 So. 
654, 171 Miss. 4. 

When some of the eyewitnesses 
have been introduced by the state, 
the failure to introduce the others, 
or the refusal by the court to al¬ 
low them to be examined as though 
witnesses for the state, is not error, 
in the absence of exceptional cir¬ 
cumstances.—Ross V. State, Miss., 
188 So. 295. 

49. Mont.—State v. Vandervoort, 189 
P. 764, 57 Mont. 540—State v. Inich, 
173 P. 230, 55 Mont. 1—State v. 
Tighe, 71 P. 3, 27 Mont, 327—State 
V. Rolla, 55 P. 523. 21 Mont. 582. 

50. Mont.—State v. Vandervoort, 189 
P. 764, 57 Mont. 540—State v. Rol¬ 
la, 55 P. 523, 21 Mont. 582. 

51. Mont.—State v. Vandervoort, 189 
P. 764, 57 Mont. 540. 

Witness within hearing of crime 

was held within this rule.—State v. 
Metcalf, 43 P. 182, 17 Mont. 417— 
16 C.J. P 847 note 84 [a]. 

52. Mont.—State v. Vandervoort, 189 
P. 764, 57 Mont. 540. 

53. D.C.—Sanford v. U. S., 98 P.2d 
325, 69 App.D.C. 44. 

54. Ala.—Lewis v. State, 6 So. 755, 
88 Ala. 11. 

Okl.—Sears v. State, 227 P. 899, 27 
OkLCr. 311. 


Prosecutor may not charge adverse 

witness as accessory or perjurer to i o*? a tp 

Obviate necessity of calling him, but W,y^State v. Hatfield. 37 S.B. 626. 
must act with "sound discretion,” I 48 W.Va. 661. 
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evidence implicating accused is introduced but 
this rule is not imperative, the order of proof of 
corpus delicti not always being material,and, 
where evidence of the corpus delicti is so inextrica¬ 
bly blended with evidence that accused committed 
the crime as to make separation impossible, evidence 
of accused's guilt may be introduced at the same 
time as evidence of the corpus delicti.®'^ After the 
corpus delicti has been established, it is not neces¬ 
sary that the prosecution should identify accused 
with the crime at any particular stage of the case.^^ 

Evidence in rebuttal. The prosecution may prop¬ 
erly introduce in rebuttal evidence designed to dis¬ 
prove the evidence introduced by the defense,^^ 
even though such evidence would tend to strengthen 
the state’s case in chief.®® While it has been held 
within the discretion of the court to allow testi¬ 


mony in chief to be introduced in rebuttal, particu¬ 
larly where the defense is permitted to rebut such 
testimony,®^ it has also been held to be reversible 
error to allow the prosecution to introduce substan¬ 
tial evidence of a material character in rebuttal 
after accused’s evidence in chief has been closed.®^ 
Evidence negativing a line of defense should be 
introduced in rebuttal rather than as evidence in 
chief, since accused might decide not to adopt the 
line of defense negatived.®^ The court will not per¬ 
mit accused to introduce as surrebuttal evidence 
which does not rebut evidence introduced by the 
prosecution in its rebuttal.®^ 

Recall of witnesses. The recall of a witness for 
further examination and to retestify as to matters 
previously testified to is within the discretion of 
the court.®® 


B. QUESTIONS OF LAW AND FACT 


§ 338. In General 

Generally, it is the province of the court in prose¬ 
cutions for homicide and for assault with intent to com¬ 
mit homicide to determine questions of law, and it is or¬ 
dinarily the province of the Jury to determine issues of 
fact under instructions from the court. 


In accordance with the rule applicable in crim¬ 
inal prosecutions generally, it is ordinarily the prov¬ 
ince of the court in cases of homicide and of as¬ 
sault with intent to commit homicide to determine 
questions of law,®® and in some jurisdictions it is 
error to submit such questions to the jury,®7 al- 


Bvidenee dependent on preliminary 
proof 

Where the admission of evidence 
is dependent on preliminary proof 
the court may admit such evidence 
with the understanding that the pre¬ 
requisite proof will subsequently be 
made.—Hardy v. State, 20 S.W. 56, 
31 Tex.Cr. 2S9. 

55- Pa.—Commonwealth v. Gardner, 
128 A. S7, 282 Pa. 458. 

30 C.J, p 140 note 43, p 150 note 7. 
Corpns delicti held sufficiently estah- 
lished 

(1) Where circumstances of death 
are consistent with crime, suicide, or 
accident, it is not necessary to neg¬ 
ative by affirmative proof the lat¬ 
ter two possibilities before evidence 
as to who did the act is admitted. 
—Commonwealth v. Gardner, supra. 

(2) In murder prosecution, where 
remains of man were found in burned 
building, testimony of witness that 
he remembered death of deceased 
was held not inadmissible, on ground 
that state had not proved death.— 
Hernandez v. State, 8 S.W.2d 947, 110 
Tex.Cr. 159. 

56. Idaho.—State v. Alcorn, 64 P. 
1014, 7 Idaho 599, 97 Am.S.R. 252. 

Tex.—Gay v. State, 60 S.W. 771, 42 
Tex.Cr. 450. 

57. Ala.—Ducett v. State, 65 So. 351, 
186 Ala. 34. 

Kan.—State v. Davis. 28 P. 1092, 48 
Kan. 1. 


58. D.C.--Sanford v. U. S., 98 P.2d 
325, 69 App.D.C. 44. 

59. Cal.—People v. Gleason, 55 P. 
123, 122 Cal. 370. 

Dak.—People v. Odell, 46 N.W. 601, 1 
Dak. 197. 

Ky.—Dugan v. Commonwealth, 43 S. 

W. 418, 102 Ky. 241, 19 Ky.L. 1273. 
S.C.—State V. Chaffin, 33 S.E. 454, 56 
S.C. 431. 

Va.—Litton v. Commonwealth, 44 S. 

E. 923, 101 Va. 833. 

Purchase of liquor from deceased 
After accused testified that he 
had purchased liquor from deceased, 
rebuttal testimony that accused had 
whisky before he went to deceased’s 
residence was proper.—Kelly v. Com¬ 
monwealth, 36 S.W.2d 344, 237 Ky. 
690. 

60. Vt.—State v. Lawrence, 41 A. 
1027, 70 Vt. 524. 

61. Mo.—State v. Brown, 63 Mo. 439. 

62. Ky.—Fletcher v. Commonwealth, 
83 S.W. 588, 26 Ky.L. 1157. 

63. Cal.—People v. Carlton, 57 Cal. 
83, 40 Am.R. 112—People v. Taylor, 
36 Cal. 255. 

Ill.—Jumpertz v. People, 21 Ill. 375. 

64. Tex.—^Williams v. State, Cr., 53 
S.W. 859. 

65. Tex.—Scott V. State, Cr., 81 S, 
W. 47. 

Permitting recall held not error 
In a prosecution for murder, no 
error was committed in permitting 
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a state witness to be recalled and 
further examined, and there was no 
abuse of discretion in allowing him 
to retestify of the res gestse that de¬ 
cedent did not strike accused and 
that he had no weapon in his hand at 
the time of the homicide.—Poagler v. 
State, 93 So. 536, 207 Ala. 586. 
Refusal held not error 

In a homicide case where witness 
for state had testified that deceased’s 
wife went off with the accused after 
the shooting of deceased, the court 
did not err in not permitting ac¬ 
cused to recall deceased’s wife for 
the purpose of asking her whether or 
not she went off with accused imme¬ 
diately after the shooting, where she 
had on her previous examination tes¬ 
tified that: “There were a good many 
people there when I left. I went to 
S. and caught the car. I did not see 
C. [accused] again after that until 
I went to jail to see him.’’—Wimber¬ 
ly V. State, 86 So. 900, 204 Ala. 629. 

66. Cal.—People v. Williamson, 92 
P. 313, 6 CaLApp. 336. 

La.—State v. Dreher, 118 So. 85, 166 
La. 924, certiorari denied Dreher 
V. State of Louisiana, 49 S.Ct. 36, 
278 U.S. 641, 73 L.Ed. 556. 
Province of court and jury in re¬ 
gard to admissibility of dying dec“ 
larations see supra § 295. 

67. Ala.—Tarver v. State, 64 So. 
161, 9 Ala.App. 17—Garth v. State, 
62 So. 383, 8 Ala.App. 23. 
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though, under some statutes, the jury may pass on 
both the law and the facts.«8 It is ordinarily the 
province of the jury to determine issues of fact un¬ 
der instructions from the court,®* such as the weight 
to be given the evidence'^® and the credibility of 


the witnesses.^^ 

Whether or not the evidence on issues of fact is 
legally sufficient to be submitted to the jury is a 
question of law for the court,^* and evidence of 
motive, standing alone, is not sufficient to take the 


68. N.C.—State v. Buchanan, 6 S.E. 

2d 521, 216 N.C. 709. 

69. Ala.—Russo v. State, 181 So. 502, 
236 Ala. 155. 

Cal.—People v. Jackson, 248 P. 1061, 

78 Cal.App. 442. 

Ind.—Votre v. State, 138 N.E. 257, 
192 Ind. 684. 

—State v. Brewer, 193 A. 834, 135 
Me. 208. 

Nev.—State v. Watts, 296 P. 26, 53 
Nev. 200, affirming 290 P. 732, 52 
Nev. 453. 

■VVis.—Kraut v. State, 280 N.W. 327, 
228 Wis. 386. 

30 C.J. p 322 note 62. 

Statute limiting power of jury 
Accused charged with murder was 
amenable to the law as it existed 
at the time of the alleged offense, 
and a statute subsequently passed, 
taking from the jury the power and 
duty of passing on any question ex¬ 
cept that of the guilt or innocence 
of accused, did not apply.—Clements 
V. State, 200 S.E. 510, 59 GaApp. 76. 

What constitutes unlawful killing 
is a question of law for the court.— 
Perkins v. U. S„ S.C., 228 F. 408, 142 
C.C.A. 638—30 C.J. p 322 note 63. 

What constitutes cruel and unusual 
manner of killing is properly left to 
the jury to determine.—State v. Lin- 
ney, 52 Mo. 40. 

TO. U.S.—Shepard v. U. S., C.C.A. 
Kan., 64 F.2d 641, denying rehear¬ 
ing 62 F.2d 683, certiorari granted 
53 S.Ct. 794, 289 U.S. 721, 77 L.Ed. 
1472, reversed on other grounds 54 
S.Ct. 22, 290 U.S. 96, 78 L.Ed. 196. 
Ala.—Roberson v. State, 118 So. 654, 
218 Ala. 442—Snyder v. State, 104 
So. 140, 20 Ala.App. 570. 

Ariz.—Fernandez v. State, 144 P. 640, 
16 Ariz. 269. 

Cal.—People v. Stevens, 53 P.2d 133, 

5 Cal.2d 92—People v. Arnold, 250 
P. 168, 191 Cal. 471. 

Del.—State v. Galvano, 154 A. 461, 4 
W.W.Harr. 409. 

Fla.—Herrin v. State, 184 So. 236, 
134 Fla. 764. 

Ill.—People V. Cozzi, 2 N.E.2d 915, 
364 Ill. 20—People v. Kidd, 191 N. 
E. 244, 357 Ill. 133—People v. Moor, 
189 N.E. 318, 355 Ill. 393—People 

V. Preston, 173 N.E. 383, 341 Ill. 
407—People v. Pueschell, 169 N.E. 
12, 337 Ill. 84. 

Ky.—Burks v. Commonwealth, 171 S. 

W. 2d 231, 294 Ky. 183—Morgan v. 
Commonwealth, 143 S.W.2d 1063, 
284 Ky. 124—Payne v. Common¬ 
wealth, 75 S.W.2d 14, 255 Ky. 533 
—Smith V. Commonwealth, 288 S. 
W. 768, 216 Ky. 832. 


Mass.—Commonwealth v. Rollins, 136 
N.E. 360, 242 Mass. 427. 

Miss.—Scott V. State, 188 So. 546, 185 
Miss. 454. 

Neb.—Edwards v. State, 204 N.W. 
780, 113 Neb. 698. 

Nev.—State v. Watts. 290 P. 732, 52 
Nev. 453, affirmed 296 P. 26, 53 
Nev. 200. 

N.M.—Territory v. O’Donnell, 12 P. 
743, 4 N.M. 196. 

N.C.—State v. Burno, 156 S.E. 781, 
200 N.C. 267—State v. Mull, 145 S. 

E. 677, 196 N.C. 351. 

Okl.—Smith v. State, 28 P.2d 587, 55 
Okl.Cr. 214. 

Tex.—Hampton v. State, 135 SW.2d| 
122, 138 Tex.Cr. 271—James v. 

State, Cr., 21 S.W.2d 299—Hicks v. 
State, 294 S.W. 545, 107 Tex.Cr. 
40. 

Pregnancy of deceased 

In prosecution for producing death 
by abortion, weight of evidence as to 
whether deceased was pregnant was 
held for jury.—Parke v. State, 235 
N.W. 775, 204 Wis. 443. 

71. Ark.—Ransom v. State, 42 S.W. 
2d 414, 184 Ark. 257—Garrett v. 
State, 284 S.W. 734, 171 Ark. 297. 
Cal.—People v. Stevens, 53 P.2d 133, 

5 Cal.2d 92. 

Fla.—-Herrin v. State, 184 So. 236, 
134 Fla. 764. 

Ky.—Smith v. Commonwealth, 288 S. 
W. 768, 216 Ky. 832—Roberts v. 
Commonwealth, 280 S.W. Ill, 212 
Ky. 791. 

Miss.—Triplett v. State, 132 So. 448, 
159 Miss. 365—Hall v. State, 91 So. 
397, 128 Miss. 641. 

N.Y.—People v. Johnson, 77 N.E. 

1164, 185 N.Y. 219. 

Pa.—Commonwealth v. Flax, 200 A. 
632, 331 Pa. 145. 

Tex.—McMurrey v. State, Cr., 168 S. 
W.2d 858—Castanado v. State, 93 
S.W.2d 1153, 130 Tex.Cr. 284. 

72. Mo.—State v. Singleton, 243 S. 

W. 147, 294 Mo. 346. 

30 C.J. p 324 note 68. 

Evidence held sufficient to go to jury 
(1) In general. 

j Ala.—Dailey v. State, 171 So. 729, 233 
1 Ala. 384—Lewis v. State, 164 So. 
92, 231 Ala. 211—Smith v. State, 
161 So. 538, 230 Ala. 413—Lockett 
V. State, 117 So. 457, 218 Ala. 40— 
Watson V. State, 115 So. 101, 217 
Ala. 164—Cantelou v. Slate, 98 So. 
893, 210 Ala. 648—Roberson v. 

State, 144 So. 537, 25 Ala.App. 247, 
certiorari denied 144 So. 538, 225 
Ala. 595—West v. State, 114 So. 
568, 22 Ala.App. 187, certiorari de¬ 
nied 114 So. 570, 217 Ala. 62— 
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Snoddy v. State, 101 So. 303, 20 Ala. 
App. 168. 

Ariz.—Collins v. State, 294 P. 625, 37 
Ariz. 353. 

Ark.—Dinwiddle v. State, 151 S.W.2d 
93. 202 Ark. 562. 

Cal.—People v. Kermott, 91 P.2d 215, 

33 Cal.App.2d 236. 

Ill.—People v. Spaulding, 141 N.E. 
196, 309 Ill. 292. 

Iowa.—State v. Heinz, 275 N.W. 10, 
223 Iowa 1241, 114 A.L.R. 959. 

Kan.—State v. Mendenhall, 3 P.2d 
489, 133 Kan. 664. 

Ky.—Patton v. Commonwealth, 159 S. 
W.2d 1006, 289 Ky. 627—Bailey v. 
Commonwealth, 157 S.W.2d 100, 288 
Ky. 613—Commonwealth v. Sulli¬ 
van, 148 S.W.2d 343, 285 Ky. 477 
—Banks v. Commonwealth, 126 S. 
W.2d 1122, 277 Ky. 647—Mullins v. 
Commonwealth, 124 S.W.2d 788, 276 
Ky. 555—Morgan v. Commonwealth, 
124 S.W.2d 735, 276 Ky. 476—Rich¬ 
ardson V. Commonwealth, 116 S.W. 
2d 639, 273 Ky. 321—Clift v. Com¬ 
monwealth, 105 S.W.2d 557, 268 Ky. 
573 —Roberts v. Commonwealth, 85 
S.W.2d 679, 260 Ky. 345—Barton v. 
Commonwealth, 77 S.W.2d 397, 257 
Ky. 23—Payne v. Commonwealth, 
75 S.W.2d 14, 255 Ky. 533—Cox v. 
Commonwealth, 64 S.W.2d 481, 251 
Ky. 128—Coombs v. Common¬ 
wealth, 58 S.W.2d 663, 248 Ky. 456 
—Fitzpatrick v. Commonwealth, 53 
S.AV.2d 221, 245 Ky. 108—Bently 

V. Commonwealth, 46 S.W.2d 103, 
242 Ky. 322—Gaines v. Common¬ 
wealth. 46 S.W.2d 75. 242 Ky. 237 
—Murphy v. Commonwealth. 45 S. 

W. 2d 459, 241 Ky. 845—Ray v. 
Commonwealth, 43 S.W.2d 694, 241 
Ky. 286—Warner v. Common¬ 
wealth, 43 S.W.2d 524, 241 Ky. 118 
— Short V. Commonwealth, 42 S.W. 
2d 696, 240 Ky. 477—Logan v. Com¬ 
monwealth, 33 S.W.2d 25, 236 Ky. 
329 —Saylor v. Commonwealth, 29 
S.W.2d 629, 235 Ky. 78, followed in 
29 S.W.2d 632, 235 Ky. 85—Howard 
V. Commonwealth, 20 S.W.2d 721, 
230 Ky. 707—Voils v. Common¬ 
wealth, 17 S.W.2d 238, 229 Ky. 305 
—Blankenship v. Commonwealth, 
16 S.W.2d 478, 228 Ky. 830—Cheat¬ 
ham V. Commonwealth, 15 S.W. 2d 
525, 228 Ky. 765—Young v. Com¬ 
monwealth, 6 S.W.2d 269, 224 Ky. 
334 —Roberts v. Commonwealth, 3 
S.W.2d 647, 223 Ky. 305—Moore v. 
Commonwealth, 3 S.W.2d 190, 223 
Ky. 128—Lambert v. Common¬ 
wealth, 2 S.W.2d 1026, 223 Ky. 93 

_Spradlin v. Commonwealth, 298 

S.W. 952. 221 Ky. 372 —Stevens v. 
Commonwealth, 298 S.W. 678, 221 
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case to the jury^* Where, however, there is any 
evidence, however slight, on which the jury may 
justifiably find the existence or nonexistence of any 
material facts in issue,and the evidence is con¬ 


flicting or of such a character that different con¬ 
clusions might reasonably be drawn therefrom, the 
issues should be submitted to the jury for deter¬ 
mination in a prosecution for homicide,^® or in a 


Ky. 222—Tapp v. Commonwealth, 
294 S.W. 160, 219 Ky. 664—Shoe¬ 
maker V. Commonwealth, 292 S.W. 
307, 21S Ky. 721—Strong v. Com¬ 
monwealth, 2S7 SW. 235, 216 Ky. 
98—Noble v. Commonwealth, 279 
S.W. 1073, 212 Ky. 668—Simmons 

V. Commonwealth, 269 S.W. 732, 
207 Ky. 570—Tipton v. Common- 
weaith” 268 S.W. 789. 207 Ky. 101 
—Pruett V. Commonwealth, 250 S. 

W. 131, 199 Ky. 35. 

Mich.—People v. Gerndt, 222 N.W. 
185, 244 Mich. 622—People v. Ar¬ 
nett, 214 N.W. 231, 239 Mich. 123. 
Miss.—Hovas v. State. 10 So.2d 103 
—^Williams v. State, 195 So. 334, 
188 Miss. 398—Loftin v. State, 116 
So. 435, 150 Miss. 228. 

Mo.—State v. Wolff. 101 S.W.2d 973, 
340 Mo. 659—State v. Mansker, 98 
S.W.2d 666, 339 Mo. 913—State v. 
Sharpe, 34 S.W 2d 75, 326 Mo. 1063 
—State V. Midkiff, 278 S.W. 681— 
State V. Pauly, 267 S.W. 799 —State 
V. Hubbs. 242 S.W. 675, 294 Mo. 
224. 

Mont.—State v. Walsh, 232 P. 194, 
72 Mont. 110. 

Neb.—Bruno v. State, 197 N.W. 612, 
111 Neb. 715. 

N.H.—State v. Harmon, 188 A. 8, 
88 N.H. 267. 

N.C.—State v. Holland, 6 S.E.2d 217, 
216 N.C. 610—State v. Head, 200 S. 
H. 415, 214 N.C. 700—State v. 

Smoak. 195 S.E. 72, 213 N.C. 79— 
State V. Edmundson, 184 S.E. 504, 
209 N.C. 716—State v. Marion, 158 
S.E. 406, 200 N.C. 715—State v. 
McKinnon, 150 S.E. 25, 197 N.C. 576 
—State V. McLeod, 146 S.E. 409, 
196 N.C. 542—State v. Carr, 144 
S.E. 698, 196 N.C. 129. 

Pa.—Commonwealth v. Mamulo, 169 
A. 109, 313 Pa. 214. 

Tex.—Stern v. State, Cr., 171 S.W. 2d 
351—Davis V. Slate, 146 S.W.2d 
994, 140 Tex.Cr. 597—Bryant v. 
State, 77 S.W.2d 672, 127 Tex.Cr. 
464—Beard v. State, 48 S.W.2d 992, 
120 Tex.Cr. 321. 

Va.—Mitchell v. Commonwealth, 17 
S.E.2d 370, 178 Va. 407. 

Wash.—State v. Fasick, 270 P. 123, 
149 Wash. 92. affirmed 274 P. 712, 
149 Wash. 92—State v. Gaines, 258 
P. 508, 144 Wash. 446, rule ordered 
to show cause why certiorari 
should not be denied Gaines v. 
State of Washington, 48 S.Ct. 339, 
276 U.S. 607, 72 L.Ed. 728, error 
dismissed and certiorari denied 48 
S.Ct. 468, 277 U.S. 81, 72 L.Ed. 793. 
W.Va.—State v. Myers, 190 S.E. 678, 
118 W.Va. 397. 

(2) Circumstantial evidence. 

Ala.—Crenshaw v. State, 142 So. 669, 
226 Ala. 346—^Enzor v. State, 135 


So. 595, 24 Ala.App. 346, certiorari 
denied 135 So. 598, 223 Ala. 

Ky— Bullock V. Commonwealth, 60 
SW.2d 108, 249 Ky. 1, 94 A L.R. 
407. 

Mich.—People v. Abernathy, 235 N.W. 

261, 253 Mich. 583. 

Miss.—Lancaster v. State, 200 So. 
721 — ^Dixon V. State, 196 So. 637, 
188 Miss. 797. 

—state V. Martin, 162 S.W.2d 847, 
349 Mo. 639—State v. Hancock, 104 
S.W.2d 241, 340 Mo. 918—State v. 
Shawley, 67 S.W.2d 74, 334 Mo. 
352—State v. Johnson, 289 S.W. 
789, 316 Mo. 104—State v. Henke, 
285 S.W. 392, 313 Mo. 615. 

2st.c.—S tate v. Coffey. 187 S.E. 754, 
210 NC. 561. 

Pa,—Commonwealth v. Libonati, 31 
A. 2d 95. 346 Pa. 504—Common¬ 

wealth V. Giacobbe, 19 A.2d 71, 341 
Pa. 187. 

g.C.—State V. Edwards, 10 S.E.2d 587, 
197 S.C. 410. 

Vt—State V. Marini. 170 A. 110, 106 
Vt 126. 

73. Ala.—Langham v. State, 11 So.2d 
131. 

74. Ala.—Duncan v. State, 6 So.2d 
450, certiorari denied 6 So.2d 454, 

242 Ala. 329. 

Ky.—Lickliter v. Commonwealth, 74 
S.W.2d 918, 255 Ky. 471—Beach v. 
Commonwealth, 43 S.W.2d 6, 240 
Ky. 763—Oney v. Commonwealth, 

9 S.W.2d 723, 225 Ky. 590—Sim¬ 
mons V. Commonwealth, 269 S.W. 
732, 207 Ky. 570. 

75. U.S.—Young v. U. S., C.C.A.Tex., 
107 P.2d 490—Shepard v. U. S., C. 
C.A.Kan., 62 F.2d 683, rehearing 
denied 64 F.2d 641, certiorari grant¬ 
ed 53 S.Ct. 794, 289 U.S. 721, 77 
L.Ed. 1472, reversed on other 
grounds 54 S.Ct. 22, 290 U.S. 96, 
78 L.Ed. 196—Carter v. State of 
Tennessee, C.C.A.Tenn., 18 P.2d 850. 

Ala.—Rowe v. State, 11 So.2d 749— 
McClendon v. State, 8 So.2d 883, 

243 Ala. 218—Canty v. State, 7 So. 
2d 292, 242 Ala. 589—Hurston v. 
State, 178 So. 223, 235 Ala. 213— 
Marable v. State, 177 So. 880, 235 
Ala, 154—Roberson v. State, 172 So. 
250, 233 Ala. 442—Oliver v. State, 
166 So. 615, 232 Ala. 5—Hollings¬ 
worth V. State, 148 So. 845, 227 Ala. 
54—Swinney v. State, 142 So. 562, 
225 Ala. 273—Roberson v. Stale, 
118 So. 654, 218 Ala. 442—Wilson 
v. State, App., 11 So.2d 563, cer¬ 
tiorari denied 11 So.2d 568—^Adams 
V. State, 198 So. 451, 29 Ala.App. 
547—^Howard v. State, 194 So. 
853, 29 Ala.App. 199, certiorari de¬ 
nied 194 So. 857, 239 Ala. 274— 
Ingram v. State, 194 So. 694, 29 


Ala.App. 144, certiorari denied 194 
So. 697, 239 Ala. 244—Barnum v. 
State, 190 So. 310, 28 Ala.App. 590 
—Witt V. State, 174 So. 794, 27 
Ala.App. 409, certiorari denied 174 
So. 795, 234 Ala. 391—Askew v. 
State, 171 So. 917, 27 Ala.App. 314 
—Dillard v. State, 165 So. 783, 27 
Ala.App. 50—Brown v. State, 165 
So. 405, 27 Ala.App. 32—^Williams 
V. State, 163 So. 663, 26 Ala.App. 
531, certiorari denied 163 So. 667, 
231 Ala. 127—Sawyer v. State, 162 

50. 314, 26 Ala.App. 484, certiorari 
denied 162 So. 317, 230 Ala. 574— 
Hall V. State, 159 So. 500, 26 Ala. 
App. 344—Bridges v. State, 152 So. 

51, 26 Ala.App. 1, certiorari denied 
152 So. 54, 228 Ala. 72, and Bridg¬ 
es V. State of Alabama, 54 S.Ct. 
718, 292 U.S. 633, 78 L.Ed. 1487— 
Evers v. State. 150 So. 172, 25 Ala. 
App. 537, certiorari denied 150 So. 
174, 227 Ala. 337—Naler v. State, 
148 So. 880, 25 Ala.App. 486—More¬ 
land V. State, 132 So. 60, 24 Ala. 
App. 160—Lashley v. State, 131 So. 
454, 24 Ala.App. 136—Gladden v. 
State, 125 So. 398, 23 Ala.App. 416 
—Crosby v. State, 115 So. 860, 22 
Ala.App. 392—Suttle v. State, 96 
So. 90, 19 Ala.App. 198. 

Ariz.—Rosser v. State, 42 P.2d 613, 
46 Ariz. 264—Dugan v. State, 282 P. 
481, 36 Ariz. 36—Burgen v. State, 
256 P. Ill, 32 Ariz. 111. 

Ark.—Bennie v. State, 110 S.W.2d 
1067, 194 Ark. 1155—Hix v. Stale, 
74 S.W.2d 966, 189 Ark. 6SS—Sim¬ 
mons V. State, 42 S.W.2d 549, 184 
Ark. 373—Floyd v. State, 25 S.W.2d 
766, ISl Ark. 185—Bell v. State, 20 
S.W.2a 618, ISO Ark. 79—Adams v. 
State, 5 S.W.2d 946, 176 Ark. 916 
—Weldon v. State, 270 S.W. 968. 
168 Ark. 534. 

Cal.—^People v. Lisenba, 94 P.2d 569, 
14 Cal.2d 403, superseding 89 P.2d 
39, certiorari granted Lisenba v.. 
People of State of California, 61 
S.Ct. 68, two cases, 311 U.S. 617, 
85 L.Ed. 391, affirmed 61 S.Ct. 
832, two cases, 313 U.S. 537, 86 
L.Ed. 1507, vacated on other 
grounds 61 S.Ct. 956, two cases, 313 

U. S. 597, 85 L.Ed. 1550, affirmed 62 

S.Ct. 280, 314 U.S. 219, 86 L.Ed. 
166, rehearing denied 62 S.Ct. 620, 
two cases, 315 U.S. 826, 86 L.Ed. 
1222—People v. Darrow, 298 P. 1,. 
212 Cal. 167—People v. Watts, 247 
P. 884, 198 Cal, 776—People v. 

Schafer, 247 P. 576, 198 Cal. 717 
—People V. Bringhurst, 221 P. 897, 
192 Cal. 748—People v. Lewis, 31 
P.2a 227, 137 Cal.App. 502—People 

V. Page, 260 P. 591, 86 Cal.App. 148. 
Conn.—State v. Palko, 191 A. 320, 

j 122 Conn. 629. 113 A.L.R. 628, af- 


100 



EOMICIBE 


§ 338 


41 C. J. S. 


firmed Palko v. State of Connecti¬ 
cut, 58 S.Ct. 149, 302 U.S. 319, 82 


L.Ed. 288. 

p Q_Preston v. U. S., 80 F.2d 702, 65 

‘appD.C. 110 —Murray v. U. S., 288 
F 1008, 53 App.D.C. 119, certiorari 
denied 43 S.Ct. 703, 262 U.S. 757. 

67 L.Ed. 1218. ^ 

_Curry v. State, 1 So.2d 56o, 146 

Fla 561 —Crews v. State, 196 So. 
590* 143 Fla. 263—Smith v. State, 
194 ’ So 873, 142 Fla. 468 —Wilson 
V. State, 176 So. 845, 129 Fla. 891. 

_Hill V. State, 150 S E. 587, 169 

Ga. 455—Wadsworth v. State, 199 
S.E. 60, 58 Ga.App. 478. 

Idaho.—State v. Johnston, 113 P.2d 
809, 62 Idaho 601. 

Ill._People V. Jackymiak, 46 N.E. 

2d 50, 381 Ill. 528 —People v. Mar¬ 
tin, 34 N.E.2d 845, 376 Ill. 569— 
People V. Brindley, 17 N.E.2d 218, 
369 Ill. 486—People v. Payne, 194 
NE 539, 359 Ill. 246—People v. 
Bureca, 188 N.E. 915, 355 Ill. 202 

_People V. Dorr, 178 N.E. 476, 346 

Ill 295—People v. Carrico, 142 N.E. 
164, 310 Ill. 543—People v. Selknes, 
140* N.E. 852, 309 Ill. 113. 

Ind.—Neal v. State, 14 N.E.2d 590, 
214 Ind. 328—Peats v. State, 12 N. 
E.2d 270, 213 Ind. 560. 

Iowa.— State v. Gibson, 214 N.W. 
743, 204 Iowa 1306 —State v. Stew¬ 
art, 197 N.W. 974, 198 Iowa 618. 
Kan.—State v. Pyle, 57 P.2d 93, 143 
Kan. 772. 

Ky._Vontrees v. Commonwealth, 165 

S.W.2d 145, 291 Ky. 583—Campbell 

V. Commonwealth, 157 S.W.2d 729, 
289 Ky. 34—Johnson v. Common¬ 
wealth, 132 S.W.2d 72, 279 Ky. 753 
_Decker v. Commonwealth, 128 S. 

W. 2d 600, 278 Ky. 145 —Smith v. 
Commonwealth, 128 S.W.2d 590, 278 
Ky. 384—Young v. Commonwealth, 
119 S.W.2d 647, 274 Ky. 633—Sal¬ 
yers V. Commonwealth, 118 S.W.2d 
208, 274 Ky. 284—Akers v. Com¬ 
monwealth, 112 S.W.2d 411, 271 Ky. 
434 —Dial V. Commonwealth, 109 
S.W.2d 41, 270 Ky. 78 —Compton v. 
Commonwealth, 100 S.W.2d 813, 266 
Ky. 803—Benge v. Commonwealth, 
97 S.W.2d 54, 265 Ky. 503—Steele 
V. Commonwealth, 92 S.W.2d 816, 
263 Ky. 558—Kinder v. Common¬ 
wealth, 91 S.W.2d 530, 262 Ky. 840 
—Pennington v. Commonwealth, 91 
S.W.2d 21, 262 Ky. 707—Tuggle v. 
Commonwealth, 90 S.W.2d 698, 262 
Ky. 440—Kinder v. Commonwealth, 
86 S.W.2d 297, 260 Ky. 534—Ford 
V. Commonwealth, 84 S.W.2d 66, 
260 Ky. 138—Bond v. Common¬ 


wealth, 78 S.W.2d 1, 257 Ky. 366— 
Davis V. Commonwealth, 76 S.W.2d 
259, 256 Ky. 423—Lane v. Common¬ 
wealth, 75 S.W.2d 739, 256 Ky. 78— 
Higgs V. Commonwealth, 75 S.W.2d 
21, 255 Ky. 547—Sanders v. Com¬ 


monwealth, 74 S.W.2d 922, 255 Ky. 
456—Maxey v. Commonwealth, 74 
S.W.2d 336, 255 Ky. 330—Harlan v. 
Commonwealth, 68 S.W.2d 443, 253 


Ky. 1—Burkheart v. Common¬ 
wealth, 63 S.W.2d 471, 250 Ky. 410 
—Luttrell V. Commonwealth, 63 S. 
W.2d 292, 250 Ky. 334—Jones v. 
Commonw’ealth, 62 S.‘W.2d 56, 250 
Ky. 217—Reynolds v. Common¬ 
wealth. 61 S.W.2d 288. 249 Ky. 644 
—^\Vatson V. Commonwealth, 57 S. 
\V.2d 39, 247 Ky. 336—Childers v. 
Commonwealth, 56 S.W.2d 352, 246 
Ky. 751—Johnson v. Common¬ 
wealth, 51 S.W.2d 932, 244 Ky. 608 
—Brown v. Commonwealth, 43 S. 
W.2d 511, 241 Ky. 151—Jarrell v. 
Commonwealth, 43 S.‘W.2d 177, 240 
Ky. 845—Miller v. Commonwealth, 

42 S.W.2d 334. 240 Ky. 300—Gard¬ 
ner V. Commonwealth, 42 S.W.2d 
319, 240 Ky. 283—Jennings v. Com¬ 
monwealth, 31 S.W.2d 622, 234 Ky. 
391—Morris v. Commonwealth, 31 
S.W.2d 381, 235 Ky. 336—Carroll 
V. Commonwealth, 28 S.W.2d 505, 
234 Ky. 441—Miller v. Common¬ 
wealth, 21 S.W.2d 840, 231 Ky. 527 
—Romans v. Commonwealth, 21 
S.W.2d 797. 231 Ky. 487—Slavin 

V. Commonwealth, 17 S.W.2d 432, 
229 Ky. 534—^Woodard v. Common¬ 
wealth. 14 S.W.2d 773, 228 Ky. 254 
—Perkins v. Commonwealth, 12 S. 

W. 2d 297, 227 Ky. 129—Shrout v. 
Commonwealth, 11 S.W.2d 726, 226 
Ky, 660—Mitchell v. Common¬ 
wealth, 7 S.W.2d 823, 225 Ky. 83 
—Green v. Commonwealth, 4 S.W. 
2d 1109, 223 Ky. 826—^Walton v. 
Commonwealth, 3 S.W.2d 764, 223 
Ky 393—Jack v. Commonwealth, 1 
S.W.2d 961, 222 Ky. 546—Jack v. 
Commonwealth, 295 S.W. 983, 220 
Ky. 640—Brown v. Commonwealth, 
293 S.W. 975, 219 Ky. 406—Lyons 
V. Commonwealth, 287 S.W. 534, 216 
Ky. 202—Pitts v. Commonwealth, 
287 S.W. 34, 215 Ky. 843—Alder v. 
Commonwealth, 285 S.W. 696, 215 
Ky. 613—Drake v. Commonwealth, 
282 S.W. 1066, 214 Ky. 147—^Wire- 
man V. Commonwealth, 277 S.W. 
822, 211 Ky. 495—Little v. Com¬ 
monwealth, 272 S.W. 721, 209 Ky. 
263—^Wireman v. Commonwealth, 
268 S.W. 586, 206 Ky. 828—Ed¬ 
monds V. Commonwealth, 264 S.W. 
1100, 204 Ky. 495—Pharris v. Com¬ 
monwealth, 248 S.W. 230, 198 Ky. 
51. 

Me,—State v. Merry, 8 A.2d 143, 136 
Me. 243—State v. Sprague, 199 A. 
705, 135 Me. 470. 

Mass.—Commonwealth v. Zelenski, 
191 N.E. 355, 287 Mass. 125—Com¬ 
monwealth V. Sacco, 151 N.E. 839, 
255 Mass. 369—Commonwealth v. 
Festo, 146 N.E, 700, 251 Mass. 275 
—Commonwealth v. Caruso, 146 N. 
E. 664, 251 Mass. 362. 

Mich.—People v. Franszkiewicz, 4 N. 
W.2d 500, 302 Mich. 144—People v. 
Southwick, 261 N.W^. 320, 272 Mich. 
258—People v. Hill. 211 N.W. 39, 
236 Mich. 672—People v. Kuhn, 205 
N.W. 188, 232 Mich. 310—People v. 
Greeson, 203 N.W. 141. 230 Mich. 

101 


124—People v. Kasem, 203 N.W. 
135, 230 Mich. 278 —People v. Murel, 
196 N.W. 376, 225 Mich. 499. 

Miss.—Williams v. State, 195 So. 338. 
188 Miss. 381 —Godfrey v. State. 
187 So. 199, 185 Miss. 70—Dean v. 
State, 160 So. 584, 173 Miss. 254. 
suggestion of error overruled 162 
So. 155, 173 Miss. 254—Stokes v. 
State, 159 So. 294, 172 Miss. 199 
—Lambert v. State, 158 So. 139. 
171 Miss. 474—Yarbrough v. State. 
147 So. 780, 165 Miss. 847—Guest 
V. State, 130 So. 908, 158 Miss. 588 
—Smith V. State, 128 So. 891, 158 
Miss. 355—Shelton v. State, 126 So. 
390, 156 Miss. 612—Reece v. State, 
123 So. 892, 154 Miss. 862—Magee 

V. State, 122 So. 766, 154 Miss. 671 
—^Richardson v. State, 121 So. 284, 
153 Miss. 654—Ivey v. State, 119 
So. 507, 154 Miss. 60 —Deloach v. 
State, 117 So. 361, 151 Miss. 85— 
Hardy v. State, 108 So. 727, 143 
Miss. 352—Bond v. State, 95 So. 
87, 130 Miss. 813. 

Mo.—State v. Menz, 106 S.W.2d 440, 
341 Mo. 74—State v. Lloyd, 87 S. 

W. 2d 418, 337 Mo. 99t)—State v. 
Singleton, 77 S.W.2d 80—State v. 
Boesel, 64 S.W.2d 243—State v. 
Carroll, 62 S.W.2d 863, 333 Mo. 558 
—State V. Allison, 51 S.W.2d 51, 
330 Mo. 773, 85 A.L.R. 471—State 

V. Glover, 50 S.W.2d 1049, 330 Mo. 
709-, 87 A.L.R. 400—State v. Napoli, 
44 S.W.2d 55—State v. Anderson, 
34 S.W. 2d 25—State v. Croxdale, 
11 S.W. 2d 1011—State v. Lemon, 
263 S.W. 186—State v. Mitchell, 
262 S.W. 717—State v. Sadowski, 
256 S.W. 753—State v. Ellis, 242 
S.W. 952, 294 Mo. 269, 24 A.L.R. 
0 g 2 —State v. Brown, App., 149 S. 

W. 2d 414. 

2sr.J.—State v. Boccadoro, 144 A. 612, 
105 N.J.Law 352. 

M.Y.—People v. Thomas, 269 N.Y.S. 

143, 240 App.Div. 101. 

H.C.—State v. Allen, 22 S.E. 2d 233, 
*222 N.C. 145—State v. Hargrove, 5 
S.B.2d 852, 216 N.C. 570—State v. 
Burney, 3 S.E.2d 24, 215 N.C. 598 
—State V. Macklin, 187 S.E. 785, 
210 N.C. 496—State v. Lewis, 183 
S.E. 357, 209 N.C. 191—State v. 
Eccles, 172 S.E. 415, 205 N.C. 825 
—State V. Ferrell, 172 S.E. 186, 
205 N.C. 640—State v. Bailey, 171 
S.E. 81, 205 N.C. 255—State v. 

Brown, 168 S.E. 532, 204 N.C. 392 
—State V. Ferrell, 163 S.E. 563, 
202 N.C. 475—State v. Deal, 161 S. 
E. 708. 202-N.C. 821—State v. Spi¬ 
vey, 153 S.E. 255, 198 N.C. OSS- 
State V. McLeod, 152 S.E. 895, 198 

N.C. 649—State v. Allen, 160 S.E. 
337, 197 N.C. 684—State v. Law¬ 
rence, 146 S.E. 395, 196 N.C. 562 
—State V. Lutterloh, 124 S.E. 752, 
188 N.C. 412. 

Ohio.—State v. Figuli, App., 36 N.E. 
2d 19, appeal dismissed 17 N.E. 2d 
920, 134 Ohio St. 495. 

Okl.—Story v. State, 120 P.2d 387» 
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prosecution for assault with intent to commit homi¬ 
cide.'^® In such a case it is proper for the court to 
overrule a demurrer to the evidence/'^ or to refuse 

73 Okl.Cr. 273— Cooper v. State, 67 
P.2d 9S1, 61 OklCr. SlS—Carruth- 
ers V. State. 63 P 2d 118. 60 Okl. 

Cr. 173—Oliver v. State, 49 P.2d 
1109, 5S Okl.Cr. 79. 

Or.—State v. Barnes, 44 P.2d 1071, 

150 Or. 375. 

Pa.—Commonwealth v. Glenn, 183 A. 

763, 321 Pa. 241— Commonwealth v. 

Letherman, 181 A. 759, 320 Pa. 261 
—Commonwealth v. Bach, 170 A. 

2SO, 314 Pa. 14—Commonwealth v. 

Coontz, 135 A, 538, 288 Pa. 74— 

Commonwealth v. Ryhal, 118 A. 

358, 274 Pa. 401 —Commonwealth 
V. Samson, 196 A. 564, 130 Pa.Super. 

65. 

S.C.—State V. Luster, 182 S.E. 427, 

178 S.C. 199—State v. Laney, 167 
S.E. 671. 168 S.C. 367. 

Tenn.—Reagan v. State, 293 S.W. 755, 

155 Tenn. 397. 

Tex.—Turner v. State, 162 S.W.2d 
978, 144 Tex.Cr. 327—Brocker v. 

State, Cr., 162 S.W.2d 408— Morris 
V. State, 158 S.W.2d 812, 143 Tex. 

Cr. 434, certiorari denied Morris v. 

State of Texas, 62 S.Ct. 1036, 316 

U. S. 665, 86 L.Ed. 1741—Garrard 

V. State, 128 S.W.2d 33, 137 Tex.Cr. 

75—Caesar v. State, 117 S.W.2d 66 , 

135 Tex.Cr. 5—Ralston v. State, 

109 S.W.2d 185, 133 Tex.Cr. 100— 

Herms v. State, 87 S.W.2d 717, 129 
Tex.Cr. 448—Ferrell v. State, 74 S. 

W. 2d 982, 127 Tex.Cr. 115—Chance 
V. State, 68 S.W.2d 212, 125 Tex.Cr. 

318—Nix V. State, 57 S.W.2d 159, 

122 Tex.Cr. 654—Green v. State, 38 
S.W.2d 99, 118 Tex.Cr. 428—Easton 
V. State, 298 S.W. 594, 107 Tex.Cr. 

070 —Hoover v. State, 298 S.W. 438, 

107 Tex Cr. 600—Cano v. State, 287 
S.W. 260, 105 Tex.Cr. 166. 

W.Va—State v. Scaggs, 129 S.E. 705, 

99 W.Va. 689. 

Wis.—Jones v. State, 198 N.W. 598, 

184 Wis. 750. 

Wyo.—Herman v. State, 236 P. 507, 33 
Wyo. 58. 

30 C.J. p 322 note 65. 
of lesser offexLse 

Accused was not entitled to 'per¬ 
emptory instruction in murder trial, 
e\’'fen if deceased’s fall from horse, 
causing injury from which he died, | 
was not due to his being wounded, 
as accused might be punished under 
indictment for unlawful shooting, al¬ 
though deceased did not die from 
wound,—Fitzpatrick v. Common¬ 
wealth, 275 S.W. 819, 210 Ky. 385. 

IxLcluded offense 

Accused’s guilt of murder or in¬ 
cluded offense is for jury on conflict¬ 
ing evidence.—People v. Piazza, 257 
P. 592, 84 Cal.App. 58. 

76. Ala.—Johnson v. State, App., 5 
• So.2d 646—Beck v. State, 197 So. 

42, 29 Ala.App. 410, reversed on 


to take the case or issue from the jury by dismissal 
or nonsuit, or by the direction of a verdict for ac- 
cused.'^® 

Mo.—state v. Carey, 282 S.W. 22, 313 
Mo. 436—State v. Knight, 278 S.W. 
1036, 312 Mo. 411—State v. McNeal, 
237 S.W. 738. 

V. Boswell, 134 S.E. 413, 
192 N.C. 150. 

78. Ala—Marshall v. State, 121 So. 
72, 219 Ala. 83, 63 A.L.R. 560— 
Roberson v. State, 118 So. 654, 218 
Ala. 442—Browning v. State, 180 
So. 105, 28 Ala.App. 129, certiorari 
denied ISO So. 108, 235 Ala. 520— 
Swindle v. State, 176 So. 372, 27 
Ala.App. 549, certiorari denied 176 
So. 375, 234 Ala. 621—Danley v. 
State, 173 So. 648, 27 Ala.App. 402, 
certiorari denied 173 So. 649, 234 
Ala. 75—Williams v. State, 163 So. 
668, 26 Ala.App. 529, certiorari de¬ 
nied 163 So. 670, 231 Ala. 93—Har¬ 
ris V. State, 143 So. 242, 25 Ala. 
App. 215—Owen v. State, 137 So. 
311, 24 Ala.App. 452, certiorari de¬ 
nied Ex parte Owen, 137 So. 311, 
223 Ala. 467—King v. State, 134 So. 
133, 24 Ala.App. 267—Holland v. 
State, 132 So. 601, 24 Ala.App. 199 
—Holley V. State, 131 So. 547, 24 
Ala.App. 141—Brown v. State, 116 
So. 812, 22 Ala.App. 463—Whet¬ 
stone V. State, 113 So. 494, 22 Ala. 
App. 120, certiorari denied 113 So. 
495, 216 Ala. 474—Hembree v. 

State, 110 So. 171, 21 Ala.App. 577, 
certiorari denied 110 So. 172, 215 
Ala. 246—Ward v. State, 109 So. 
897, 21 Ala.App. 5'51—Naro v. State, 
105 So. 696, 21 Ala.App. 43, cer¬ 
tiorari denied Ex parte Naro, 105 
So. 697, 213 Ala. 515—Merrell v. 
State, 104 So. 881, 21 Ala.App. 38— 
Corbin v. State, 98 So. 132, 19 Ala. 
App. 439, certiorari denied Ex -parte 
Corbin, 98 So. 134, 210 Ala. 369— 
Shumate v. State, 97 So. 772, 19 
Ala.App. 340, certiorari denied Ex 
parte Shumate, 97 So. 777, 210 Ala. 
252—Pippin V. State, 97 So. 615, 
19 Ala.App. 384—Anderson v. State, 
96 So. 634, 19 Ala.App. 120, certio¬ 
rari denied Ex parte Anderson, 96 
So. -636, 209 Ala. 489. 

Ariz.—Strickland v. State, 294 P. 617, 
37 Ariz. 368. 

Ark.—-Casteel v. State, 152 S.W.2d 
•554, 202 Ark. 663. 

Cal.—People v. Ives, 110 P.2d 408, 17 
Cal.2d 459. 

D.C.—Liggins v. U. S., 297 F. 881, 54 
App.D.C. 302. 

Fla.—Haddock v. State, 192 So. 802, 
141 Fla. 132—Ivey v. State, 180 So. 
368, 132 Fla. 36. 

Ga.—Canady v. State, 154 S.E. 332, 
171 Ga. 11. 

Iowa.—State v. Coleman, 285 N.W. 
269, 226 Iowa 968. 

Kan.—State v. Cruse, 212 P. 81, 112 
Kan. 486. 

Ky.—Cantrell v. Commonwealth, 125 
S.W.2d 731, 276 Ky. 820—Salyers v. 


other grounds 197 So. 43, 240 Ala. 
19—Lewey v. State, 182 So. 98, -8 
Ala.App. 24*5—Little v. State, 173 
So 272 27 Ala.App. 391—Endsley 

v.‘State, 164 So. 396, 26 Ala.App. 
605—Vaughn v. State. 144 So. 458, 
25 Ala.App. 226, certiorari denied 
144 So. 460, 225 Ala. 575—Sullivan 
v. State. 142 So. HO, 25 Ala.Ap-p. 
140—^Winston v. State, 137 So. 312, 
24 Ala.App. 393. certiorari denied 
137 So. 313, 223 Ala. 515—Barber 

V. State, 129 So. 493, 23 Ala.App. 
584—Smith v. State, 138 So. 358, 
23 Ala.App. 488, certiorari denied 
128 So. 359, 221 Ala. 217 —Patterson 
V State, 126 So. 420, 23 Ala.App. 
428—Cavin v. State, 112 So. 542, 22 
Ala.App. 88—Brown v. State, HO 
So. 694, 21 Ala.App. 611—Hurst v. 
State, 108 So. 77, 21 Ala.App. 313— 
Rhodes v. State, 107 So. 722, 21 
Ala.App. 285. 

^rk.—Sims v. State. 159 S.W.2d 753, 

203 Ark. 976. 

;;ai.—People v. Hewitt, 53 P.2d 365, 
11 Cal.App.2d 197. 

:;olo.—Smaldone v. People, 88 P.2d 
103, 103 Colo. 498. 

:il.—People V. Herbert, 172 N.B. 740, 
340 Ill. 320. 

:nd.—Luttrell v. State, 183 N.E. 318, 

204 Ind. 116—Tisdale v. State, 154 
N.E. 801, 199 Ind. 1. 

—Adkins v. Commonwealth, 16'5 S. 

W. 2d 983, 293 Ky. ‘67—Lusk v. 
Commonwealth, 164 S.W.2d 389, 291 
Ky. 339—McDaniel v. Common¬ 
wealth, 127 S.W.2d 866, 277 Ky. 
.024—Falls V. Commonwealth, 105 S. 
W.2d 828, 268 Ky. 696—Adams v. 
Commonwealth, 92 S.W.2d 7, 263 
Ky. 143—Coates v. Commonwealth, 
32 S.W.2d 34, 235 Ky. 683—Crab¬ 
tree V. Commonwealth, 11 S.W.2d 
1000, 227 Ky. 65—Brown v. Com¬ 
monwealth, 10 S.W.2d 820, '226 Ky. 
256—Brewington v. Common¬ 
wealth, 254 S.W. 917, 200 Ky. 276. 

VEass.—Commonwealth v. Randall, 
157 N.E. 354, 260 Mass. 303. 

Miss.—Thornton v. State, 1 So. 2d 
778, 191 Miss. 407—Floyd v. State, 

148 So. 226, 166 Miss. 15. 

Mo.—State v. Broyles, 295 S.W. 550, 
317 Mo. 284—State v. Brown, App., 

149 S.W.2d 414. 

N-.O.—State v, French, 166 S.E. 747. 
203 N.C. 632—State v. Gibson, 137 
S.E. 417, 193 N.C. 487. 

S.C.—State V. Hedden, 2 S.E.2d 689, 
190 S.C. 227. 

Tex.—Pounds v. State, 150 S.W.2d 
798, 142 Tex.Cr. 52—McCall v. 

State, 117 S.W.2d 794, 135 Tex.Cr. 
252—Rose v. State, 58 S.W.2d 526, 
123 Tex.Cr. 261—Benjamin v. State, 
3 S.W.2d 91, 109 Tex.Cr. 108. 

30 C.J. p 322 note 65. 

77. Kan.—State v. Loar, 227 P. 359, 
116 Kan. 485. 
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§ 339 


Where there is no evidence on an issue of fact 
or the evidence is legally insufficient to go to the 
jury as to such fact, or is undisputed and of such 
a character that only one inference reasonably can 
be drawn therefrom, the question becomes one for 
the determination of the court as a matter of law; 
and the court may dispose of it without the inter¬ 
vention of a jury by refusing to submit it to the 
jury,as by sustaining a demurrer to the evidence, 
by dismissal or nonsuit, or by directing a verdict.8® 


§ 339. Corpus Delicti 

Where the evidence is sufficient to be submitted to 
the jury, and is conflicting or doubtful, whether the 
corpus delicti has been proved Is usually a question of 
fact for the jury. 

The sufficiency of the evidence to go to the jury 
is a question of law for the court,8l and in the ab¬ 
sence of any evidence, the question of proof of the 
corpus delicti is for the court.82 However, where 
the evidence is sufficient to be submitted to the jury, 
and ie conflicting or doubtful, whether the corpus 
delicti has been proved is a question of fact for the 


Commonwealth, 118 S.W.Sd 208, 274 
284—Commonwealth v. Gross, 
112 S.W.2d 689, 271 Ky. 455—Dor- 
ity V. Commonwealth, 106 S.W.2d 
645, 269 Ky. 201—Graves v. Com¬ 
monwealth, 77 S.W.2d 45, 2'56 Ky. 
777__Richmond v. Commonwealth, 

75 S.W.2d 500, 255 Ky. 758—Hord 

V. Commonwealth, 13 S.W.2d 2-44, 
227 Ky. 439—Conley v. Common¬ 
wealth, 8 S.W.2d 415, 225 Ky. 275 
—Couch V. Commonwealth, 288 S. 

W. 693, 216 Ky. 753—Pitts v. Com¬ 
monwealth. 287 S.W. 32. 215 Ky. | 
S 37 —Fox V. Commonwealth, 258 S. 
W 950, 202 Ky. 41—Perry v. Com¬ 
monwealth. 255 S.W. 522. 200 Ky. 
696—Combs v. Commonwealth, 246 
S.W. 132, 196 Ky. 804. 

La,—State v. Sharp, 141 So. 859, 174 
La. 860. 

Mass.— Commonwealth v. Velleco, 171 
N.E. 16, 272 Mass, 94—Common¬ 
wealth V. Mercier, 153 N.E. 834, 257 
Mass. 3'53. 

Miss.—Smith v. State, 128 So. 891, 
158 Miss. 355—Redwine v. State, 
115 So. 889, 149 Miss. 741—Dalton 
V. State, 105 So. 784, 141 Miss. -841 
—^Huddleston v. State, 98 So. 839, 
134 Miss. 382—Jones v. State, 94 
So. 851, 130 Miss. 703. 

Mo.—State v. Boston, 256 S.W. 744. 
N.M.—State V. Lopez, 131 P.2d 273, 
46 N.M. 463. 

N.C.—State v. Perry, 193 S.E. 727, 
212 N.C. 533—State v. Brooks, 172 
S.E. 879, 206 N.C. 113—State v. 
Hefner, 155 S.E. 879, 199 N.C. 778 
—State V. King, 1*44 S.E. '518, 196 
N.C. 50—State v. Bazemore, 137 S. 
E. 172, 193 N.C. 336. 

Or.—State v. Borland, 89 P.2d 595, 
161 Or. 403. 

Pa.—Commonwealth v. Ryhal, 118 A. 
358, 274 Pa. 401. 

R. I.—State V. Di Noi, 195 A. 497, 59 

R. I. 348, reargument denied 196 A. 
795, 60 R.I. 37. 

S. C.—State V. Rook, 177 S.E. 143, 174 

S. C. -225. 

Tex.—Chaverea v. State, I'oO S.W.2d 
241, 141 Tex.Cr. 592—^Wilson v. 

State, 242 S.W. 224, 92 Tex.Cr. 118. 
30 C.J. p 323 note 67. 

79. Ala.—Rowe v. State, 11 So. 2d 
749—Marshall v. State, 109 So. 558, 
21 Ala.App. 500. 


Ariz.—State v. Myers, 125 P-2d 441, 

59 Ariz 200. 

Qal.—^People v. Singh, 53 P.2d 403, H 
Cal.App.2d 244. 

Ill—People V. Faught, 194 N.E. 223, 

359 Ill. 81. 

Ky.—Vaughn v. Commonwealth, 151 
S.W.2d 778, 286 Ky. 712—Canada 

V. Commonwealth, 136 S.W.2d 1061, 
281 Ky. -641—^Wagoner v. Common¬ 
wealth,* 136 S.W.2d 739. 281 Ky. 526 
_Walden v. Commonwealth, 129 S. 

W. 2d '559, 278 Ky. 822—Benge 
Commonwealth, 97 S.W.2d 51, 265 

476—Helton v. Commonwealth, 

93 S.W. 2d 825, 263 Ky. 755—Begley 
V. Commonwealth, 63 S.W 2d 951, 
250 Ky. 779—Crawford v. Common¬ 
wealth, 45 S.W.2d 824, 242 Ky. 80— 
Arvin v. Commonwealth, 43 S.W. 

2d 516, 241 Ky. 127—Caudill v. 

Commonwealth, 294 S.W. 189, 219 
j^y^ 621— ^Hall V. Commonwealth, 

293 S.W. 961, 219 Ky. 446—Mitchell 
V. Commonwealth, 289 S.W. 208, 
•217 Ky. 155—Couch v. Common¬ 
wealth, '288 S.W. 693, 216 Ky. 753. 

Mass.—Commonwealth v. Stone, 14 
N.E.2d 158, 300 Mass. 160. 

Miss.—Cook V. State, 12 So.2d 137 
Wesley v. State, 120 So. 918, 153 
Miss. 357—Grady v. State, 110 So. 
225, 144 Miss. 778. 

Mo.—State v. Singleton, 243 S.W. 147, 

294 Mo. 346. 

]Sr.C. —state V. Todd, 23 S.E.2d 47, 222 
N.C. 346—State v. Carter, 168 S. 
E. 204, 204 N.C. 304—State v. Ever¬ 
ett, 140 SE. 22, 194 N.C. 442. 

Okl.—Johnson v. State, 58 P.2d 156, 
59 OkLCr. 283. 

Pa, — Commonwealth v. Shiroff, 200 A. 

204, 131 Pa,Super. 565. 

S.C.—State V. Hedden, 2 S.E.2d '689, 
190 S.C. 227. 

Tex.—Blackshear v. State, 95 S.W.2d 
9-60, 130 Tex.Cr. 557—Hill v. State, 

1 S.W.2d 639, 108 Tex.Cr. 489. j 
Vt.—State V. Rounds, 160 A, 249, 104 
Vt. 442. 

Wis.—Pollack v. State, 253 N.W. 560, 
215 Wis. 200, affirmed 2'54 N.W. 471, 
215 Wis. 200. 

30 C.J. P 324 notes 69, 70. 

80. Ala.—^Weaver v. State, 132 So. 
706, 24 Ala.App. 208 —Anderson v. 
State, 99 So. 778, 19 Ala.App. 606. 
Ky._^Adkins v. Commonwealth, 168 
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S.W.2d 1008, 293 Ky. 329—Common¬ 
wealth V. Russell, 34 S.W.2d 955, 
237 Ky. 101—Roberts v. Common¬ 
wealth, 280 S.W. Ill, 212 Ky. 791— 
Marcum v. Commonwealth, 278 S. 
W. 611, 212 Ky. 212. 

Miss.—^Harvey v. State, 10 So.2d 552. 
N.C.—State v. Guice, 161 S.E. 533, 
201 N.C. 761—State v. Carr, 144 S. 

E. 698, 196 N.C. 129. 

Pa. —Commonwealth v. McTague, 171 
A. 406, 112 Pa.Super. 471. 

30 C.J. p 324 note 73. 

81. Ala.—McDowell v. State, 189 So. 

183, 238 Ala. 101. 

Identity and criminal agency 

In homicide cases, evidence must 
establish identity of person killed 
and criminal agency of accused be¬ 
fore there is anything to submit to 
jary—^Walters v. Commonwealth, 165 
S.W.2d 153. 291 Ky. 573 —Tarkaney 
V. Commonwealth, 43 S.W.2d 34, 240 
Ky. 790, followed in Schuster v. Com¬ 
monwealth, 43 S.W.2d 41, 240 Ky. 785 
and Proboco v. Commonwealth, 43 
S.W.2d 42, 240 Ky. 779. 

Evidence independent of confessions, 
etc. 

Evidence of corpus delicti of hom¬ 
icide must be independent of confes¬ 
sions or inculpatory statements of 
accused to make question of guilt for 
jury.—Richardson v. State, 114 So. 
789, 22 Ala.App. 277. 

Evidence held sufficient to take 
question to jury. 

Ala.—McDowell v. State, 189 So. 183, 
238 Ala. 101—Jackson v. State, 104 
So. 220, 213 Ala. 143. 

Ky._Tappan v. Commonwealth, 54 S. 

W.2d 333, 245 Ky. 750. 

82. Ala.—Richardson v. State, 114 
So. 789, 22 Ala.App. 277. 

_Pullins V. Commonwealth, 99 

S.W.2d 783, 266 Ky. 637 —Haywood 
V. Commonwealth, 59 S.W.2d 531, 
248 Ky. 569. 

83. Ala.—McDowell v. State, 189 So. 
183,’ 238 Ala. 101 —Richardson v. 
State, 114 So. 789, 22 Ala.App. 277. 

Oal.—People v. Ives, 110 P.2d 408, 
17 Cal.2d 459—People v. King, 1 
P.2d 16, 213 Cal. 89. 

Hawaii.— Territory v. Duvauchelle, 28 
Hawaii 350. 



§ 340 

§ 340. Intent, MaKce, Deliberation, and Mo¬ 
tive 

a. In general 

b. Malice 

a. In General 

Whether accused had the requisite homicidal or 
felonious intent, or acted with deliberation and pre¬ 
meditation, and whether there was any motive for the 
homicide are usually questions of fact for the jury. 


41 C.J.S. 

While an intent to kill may or may not be a ques¬ 
tion for the jury, depending on the facts of each 
case,*^ whether accused had the requisite homi¬ 
cidal or felonious intent is ordinarily a question of 
fact for the jury to determine from all the evidence 
and circumstances, in a prosecution for homicide,85 
or in a prosecution for assault with intent to com¬ 
mit homicide.*® Thus, whether the acts or conduct 
of accused constitute a reckless disregard of hu- 
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Mo.—State v. Bennett, 87 S.W.2d 159. 
S.c. —State V. Thomas. 156 S.E. 169, 
159 S.C. 76. 

Va.—Maxwell v. Commonwealth, 193 
S.E. 507, 169 Va. 886. 

Wash.—State v. Anderson, 116 P.2d 
346. 10 Wash.2d 167. 

30 C.J. p 324 note 74. 

Any evidence 

When there is any evidence, di¬ 
rect, indirect, or circumstantial, of 
criminal agency, resulting in the 
death of deceased, the question of 
corpus delicti is one for the jury.— 
State V. Kindle, 227 P. 65, 71 Mont. 
58. 

Zf there is reasonable inference de- 
ducible from the evidence of the ex¬ 
istence of the corpus delicti, trial 
court must submit question of suffi¬ 
ciency and weight of evidence tend¬ 
ing to support such inference, to 
jury.—McDowell v. State, 189 So. 
183. 238 Ala. 101. 

Cause of death is usually a ques¬ 
tion of fact for the jury. 

Ala.—Tate v. State, 161 So. 456, 26 
Ala.App. 411, certiorari denied 161 
So. 457, 230 Ala, 392—Howard v. 
State, 137 So. 532, 24 Ala.App, 512, 
certiorari denied 137 So. 535, 223 
Ala. 529—Curry v. State, 122 So. 
298, 23 Ala.App. 182—Lawman v. 
State, 93 So. 69, 18 Ala.App. 569, 
Ark.—Taylor v. State, 101 S.W.2d 956, 
193 Ark. 691. 

Cal.—People v. Kruse, 86 P.2d 886, 30 
Cal.App.2d 559—People v. Nerida, 
83 P.2d 964, 29 Cal.App.2d 11—Peo¬ 
ple V. Freeman, 60 P.2d 333, 16 Cal. 
App.2d 101. 

Fla.—Overstreet v. State, 197 So. 516, 
143 Fla. 794. 

Iowa.—State v. Clay, 271 N.W. 212, 
222 Iowa 1142—State v. Flory, 210 
N.W. 961, 203 Iowa 918—State v. 
Shaver, 198 N.W. 329, 197 Iowa 
1028. 

Ky.—Commonwealth v. Kilburn, 34 S. 
W.2d 728, 236 Ky. 828—Fitzpatrick 
V. Commonwealth, 275 S.W. 819, 210 
Ky. 385. 

Me.—State v. Budge, 137 A. 244, 126 
Me. 223, 53 A.L.R. 241. 

Mass.—Commonwealth v. Giacomaz- 
za, 42 N.E.2d 506. 311 Mass. 456. 
Mich.—People v. Collins, 5 N.W.2d 
556, 303 Mich. 34—People v. Miller, 
203 N.W. 862, 231 Mich. 273. 

Miss.—Dean v. State, 160 So. 584, 
173 Miss. 254, suggestion of error 


overruled 162 So. 155, 173 Miss. 
254—Brice v. State, 148 So. 348. 
167 Miss. 255, suggestion of error 
overruled 150 So. 662—Bumpus v. 
State, 144 So. 897, 166 Miss. 276. 
Mo.—State v. Crow, 141 S.W.2d 66, 
346 Mo. 306—State v. Ring, 141 
S.W.2d 57, 346 Mo. 290—State v. 
Privett. 130 S.W.2d 575, 344 Mo. 
1020—State v. Payne, 56 S.W.2d 
116, 331 Mo. 996. 

N.Y.—People v. Ronalds, 20 N.Y.S.2d 
439, 259 App.Div. 1017. 

N.C.—State v. Layton, 169 S.E. 650, 
204 N.C. 704. 

S.C.—State V. Francis, 149 S.E. 348, 
152 S.C. 17, 70 A.L.R. 1133. 

84. Tex.—Rodriquez v. State, 19 S. 
W.2d 47, 113 Tex.Cr. 160. 

85. Ala.—Davis v. State, 107 So. 737, 
214 Ala. 273—Rascoe v. State, 142 
So. 109, 25 Ala.App. 132—Bagwell 
V. State, 128 So. 359, 23 Ala.App. 
348, certiorari denied 128 So. 362, 
221 Ala. 219—Bagwell v. State, 117 
So. 906, 22 Ala.App. 667. 

Ark.—Booe v. State, 67 S.W.2d 1019, 
188 Ark. 774. 

Cal.—People v. Rogan, 36 P.2d 631, 1 
Cal.2d 615, 95 AL.R. 560—People 
V. Miller, 299 P. 742, 114 Cal.App. 
293. 

Fla.—Thomas v. State, 13 So.2d 148— 
Robinson v. State, 3 So.2d 804, 148 
Fla. 153—Parker v. State, 194 So. 
484, 142 Fla. 210. 

Ga.—Blakewood v. State, 25 S.E.2d 
643—Brown v. State, 165 S.E. 252, 
175 Ga. 329—Greenway v. State, 1 
S.E.2d 217, 59 Ga.App. 461—Jackson 

V. State, 192 S.E. 633, 56 Ga.App. 
374. 

Ill.—People V. Gilday, 183 N.E. 573, 
351 Ill. 11. 

Ind.—Fausett v. State, 39 N.E.2d 728, 
219 Ind. 500—^Ketring v. State, 200 
N.E. 212, 209 Ind. 618. 

Iowa.—State v. Marish, 200 N.W. 5, 
198 Iowa 602. 

Ky.—^Hatfield v. Commonwealth, 34 S. 

W'.2d 241, 236 Ky. 754. 

Mich.—People v. Statkiewicz, 225 N. 

W. 540, 247 Mich. 260. 

Miss.—^Wright v. State, 8 So.2d 455. 
N.Y.—People v. Moran, 158 N.E. 35, 
246 N.Y. 100. 

Pa.—Commonwealth v. Kluska, 3 A. 
2d 398, 333 Pa. 65—Commonwealth 
V. Crow, 154 A. 283, 303 Pa. 91— 
Commonwealth v. Doris, 135 A. 313, 
287 Pa. 547—Commonwealth v. 
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Blakeley, 117 A. 685, 274 Pa. 100— 
Commonwealth v. Foltz, 5 Pa.Dist. 
& Co. 559—Commonwealth v. 
Grimm, 5 Pa,Dist. & Co. 287. 

Tex.—Ebers v. State, 86 S.W.2d 761, 
129 Tex.Cr. 287—Bailey v. State, 
58 S.W.2d 834, 123 Tex.Cr. 206— 
Manners v. State, 300 S.W. 71, 108 
Tex.Cr. 302—Carpenter v. State, 
286 S.W. 228, 104 Tex.Cr. 608— 
Simpson v. State, 269 S.W. 797, 99 
Tex.Cr. 406—Walker v. State, 251 
S.W. 235, 94 Tex.Cr. 414. 

Utah.—State v. Martin, 300 P. 1034, 
78 Utah 23. 

30 C.J. p 324 note 75. 

Weight and interpretation of testi¬ 
mony admitted on issue of intent in 

prosecution for murder are questions 

for the jury.—State v. Thorp, 171 A. 

633, 86 N.H. 601. 

86. Ala.—York v. State, 189 So. 910, 
28 Ala.App. 510, certiorari denied 
189 So. 913, 238 Ala. 269. 

Ark.-Hale v. State, 148 S.W.2d 1083, 
201 Ark. 1133. 

Cal.—People v. Pineda, 106 P.2d 25, 
41 Cal.App.2d 100—People v. Gallo¬ 
way, 286 P. 476, 104 Cal.App. 422 
—People v. Cupp, 246 P. 1085, 77 
Cal.App. 472. 

Ga.—R^eece v. State, 3 S.E.2d 229, 60 
Ga.App. 195—Emanuel v. State, 158 
S.E. 7G1, 43 Ga.App. 339—Gazaway 
V. State, 129 S.E. 8S8, 34 Ga.App. 
442. 

Ill.—People V. Browning, 152 N.E. 
552, 321 Ill. 559. 

Ky.—Fowler v. Commonwealth, 86 
S.W.2d 148, 260 Ky. 433—Henry v. 
Commonwealth, 70 S.W.2d 966, 254 
Ky. 20—Brown v. Commonwealth, 
10 S.W.2d 820, 226 Ky. 255. 

Miss.—Blakely v. State, 144 So. 864, 
165 Miss. 503. 

Neb.—Bruno v. State, 197 N.W. 612, 
111 Neb. 715. 

Okl.—Jones v. State, 287 P. 1073, 46 
Okl.Cr. 187—Gober v. State, 219 P. 
173, 26 Okl.Cr. 145—Watkins v. 

State, 218 P. 895, 25 Okl.Cr. 10. 

Tex.—Miller v. State, Cr., 168 S.W.2d 
864—Eagle v. State, 122 S.W.2d 304, 
135 Tex.Cr. 606—Harcrow v. State, 
261 S.W. 1046, 97 Tex.Cr. 274. 

Utah.—State v. Minousis, 228 P. 674, 
64 Utah 206. 

Wis.—Esterra v. State. 219 N.W. 349, 
196 Wis. 104. 

1 30 C.J. p 324 note 76. 
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man life which may be equivalent to a specific in¬ 
tent to kill is a question for the jury.87 It is also 
generally a question for the jury, under the evi¬ 
dence in a prosecution for murder, whether accused 
acted with deliberation and premeditation.** 

The mere use of a deadly weapon, although evi¬ 
dence of an intent to take life, is not so conclusive 
that the court can pronounce such intent to be es¬ 
tablished as a matter of law, but the intent is a 


Sufficiency of force to produce 
death is a question for the jury.— 
Jones V. State. 287 P. 1073, 46 Okl. 
Cr. 187. 

Consideringr nature of weapon 

Jury may consider nature of weap¬ 
on and manner of using it, together 
with all other circumstances, in de¬ 
termining whether assault was com¬ 
mitted with intent to kill.—Smith 
V. State, 287 S.W. 1026, 172 Ark. 156. 

87. Ga.—Looney v. State, 153 S.E. 
372, 41 Ga.App. 495—Chambliss v. 
State, 139 S.E. 80, 37 Ga.App. 124. 

Ky.—Embry v. Commonwealth, 32 S. 

W.2d 979, 236 Ky. 204. 

Tex.—Bilyeu v. State, 279 S.W. 845, 
103 Tex.Cr. 25. 

88. Ala.—Thomas v. State, 184 So. 
482, 28 Ala.App. 371. 

Ark.—House v. State, 92 S.W.2d 868, 
192 Ark. 476. 

Cal.—People v. Cook, 102 P.2d 752, 15 
Cal.2d 507—People v. Erno, 232 P. 
710, 195 Cal. 272. 

Colo.—Ingles v. People, 22 P.2d 1109, 
92 Colo. 518—Maestas v. People, 11 
P.2d 227. 91 Colo. 36. 

D.C.—Aldridge v. U. S., 47 F.2d 407, 
60 App.D.C. 45, certiorari granted 
51 S.Ct. 333, 282 U.S. 836, 75 L.Ed. 
743, reversed on other grounds 51 
S.Ct. 470, 283 U.S. 308, 75 L.Ed. 
1054, 73 A.L.R. 1203. 

Fla.—Robinson v. State, 3 So,2d 804, 
148 Fla. 153—Parker v. State, 194 
So. 484, 142 Fla. 210—Davis v. 
State, 190 So. 259, 138 Fla. 798— 
Matthews v. State, 177 So. 321, 130 
Fla. 53—Wooten v. State, 140 So. 
474, 104 Fla. 597—Buchanan v. 

State, 116 So. 275, 95 Fla. 301— 
Powell V. State, 112 So. 608, 93 Fla. 
756—Lowe v. State, 105 So. 829, 90 
Fla. 255. 

Ga.—Richardson v. State, 5 S.E.2d 
891, 189 Ga. 448. 

Iowa.—State v. Kneeskern, 210 N.W. 

465, 203 Iowa 929. 

Me.—State v. Cox, 23 A.2d GJ4. 
Miss.—Hartfield v. State, 189 So. 530, 
186 Miss. 75. 

Mo.—State v. Neal, 300 S.W. 1073, 
318 Mo. 766. 

MonL—State v. Le Due, 300 P. 919, 89 
Mont. 545. 

N.M.—State v. Romero, 79 P.2d 200, 
42 N.M. 376. 

N.C.—State v. Watson, 24 S.E.2d 540, 
222 N.C. 672—State v. Hammonds, 
3 S.E.2d 439, 216 N.C. 67—State v. 


Griffin, 160 S.E. 

State V. Casey. 

N.C. 185—State v. Newsome, 

S.E. 187, 195 N.C. 552—State 
Walton, 124 S.E. 842, 188 N.C. 437. 
Or.—State v. Butchek, 254 P. 805, 
121 Or. 141, denying rehearing 253 
P. 367, 121 Or. 141. 

Pa.—Commonwealth v. Earnest, 21 A. 

2d 38, 342 Pa. 544. 

Tex.—Gomez v. State, Cr., 166 S.W. 
2d 699—Stephens v. State, Cr., 165 
S.W.2d 721—Franco v. State, 147 S. 
W’’.2d 1089, 141 Tex.Cr. 246—Els- 
more v. State, 104 S.W.2d 493, 132 
Tex.Cr. 261—McNeill v. State, 80 
S.W.2d 995, 128 Tex.Cr. 250—Palm- 
ertree v. State, 59 S.W.2d 137, 123 
Tex.Cr. 511—Toms v. State, 31 S. 
W.2d 630, 116 TexCr. 503. 

Utah.—State v. Stenback, 2 P.2d 1050, 
78 Utah 350, 79 A.L.R. 878. 

Va.—Bradshaw v. Commonwealth, 4 
S.E.2d 752, 174 Va. 391. 

Wash.—State v. Davis, 108 P.2d 641, 

6 Wash. 2d 696. 

W.Va.—State v. Summers, 188 S E. 
873, 118 W.Va. 118—State v. Saun¬ 
ders, 150 S.E. 519, 108 W.Va. 148. 
30 C.J. p 325 note 77. 

ZSvideuce held sufficient to go- to jury 
Fla.—Milton v. State, 192 So. 219, 
140 Fla. 617. 

Iowa.—State v. Reed, 216 N.W. 759, 
205 Iowa 858. 

N.Y.—People V. Brengard, 191 N.E. 

850, 265 N.T. 100, 93 A.L.R. 1465. 
N.C.—State v. Bowser, 199 S.E. 31, 
214 N.C. 249—State v. Taylor, 196 
S.E. 832, 213 N.C. 521—State v. 
Lewis, 183 S.E. 357, 209 N.C. 191 
—State V. Goss, 160 S.E. 357, 201 
N.C. 373. 

89 , Cal.—People v. Maciel, 234 P. 

877, 71 Cal.App. 213. 

Nev.—State v. McNeil, 4 P.2d 889, 63 
Nev. 428. 

30 C.J. p 325 note 81. 

Manner not calculated to produce 
death 

If a deadly weapon is used in a 
manner which is not usually calcu¬ 
lated to produce death the question 
of intent to kill is one of fact for 
the jury.—Delk v. State, 69 S.E. 541, 
135 Ga. 312, Ann.Cas.l912A 105— 
Hilburn v. State, 197 S.E. 73, 67 
Ga.App. 854. 

Intent of deceased 

(1) Under a statute providing that, 
when the homicide takes place to 

105 


prevent murder, etc., if the weapon 
or means used by the party attempt¬ 
ing or committing such murder, etc., 
are such as would have been calcu¬ 
lated to produce that result, it is to 
be presumed that the person so us¬ 
ing them designed to inflict the in¬ 
jury, the question of intent of de¬ 
ceased is not for the jury.—Lewellen 

V. State, 236 S.W. 987, 90 Tex.Cr. 588 
—Scott V. State, 81 S.W. 950, 46 Tex. 
Cr. 305—Hall v. State, 66 S.W. 783. 
43 Tex.Cr. 479—^Ward v. State, 18 S. 

W. 793, 30 TexApp. 687—Kendall v. 
State, 8 TexApp. 569. 

(2) The question whether it may 
I be presumed, as a matter of law, as 
I provided in the statute, that deceased 
designed to kill cannot be determined 
in any individual case from the sole 
viewpoint of the inherent character 
of the weapon claimed to be in the 
hands of deceased.—Gunn v. State, 
252 S.W. 172, 95 Tex.Cr. 276. 

90. Pa.—Commonwealth v. Guida, 
148 A. 501, 298 Pa. 370. 

Tex.—Neal v. State, 266 S.W. 410, 98 
Tex.Cr. 468. 

91. Ala.—Thomas v. State, 92 So. 
241, 18 Ala.App. 314, reversed on 
other grounds 92 So. 244, 207 Ala. 
244. 

Ill.—People V. Klein, 137 N.E. 145, 
305 Ill. 141. 

lo^^ya.—State v. Kneeskern, 210 N.W. 
465, 203 Iowa 929. 

Mass.—Commonwealth v. Bartolini, 
13 N.E.2d 382, 299 Mass. 603, cer¬ 
tiorari denied Bartolini v. Common¬ 
wealth of Massachusetts, 58 S.Ct. 
950, 304 U.S. 565, 82 L.Ed. 1531. 
Mich.—People v. Kuhn, 205 N.W. 188, 
232 Mich. 310. 

j^iss.—Wright V. State, 8 So.2d 455— 
Dean v. State, 160 So. 584, 173 
Miss. 254, suggestion of error over¬ 
ruled 162 So. 155, 173 Miss. 254. 
Mo.—State v. LaMance, 154 S.W.2d 
110, 348 Mo. 484—State v. Henke, 
285 S.W. 392, 313 Mo. .615. 

N.C.—State v. Miller, 25 S.E.2d 623, 
223 N.C. 184. 

Pa.—Commonwealth v. Foltz, 5 Pa. 
Dist. & Co. 559—Commonwealth v. 
Grimm, 5 Pa.Dist. & Co. 287. 

Utah.—State v. Martin, 300 P. 1034, 
78 Utah 23. 

30 C.J. P 325 note 82. 

Absence of motive is circumstance 
in favor of accused to be considered 


HOMICIDE 8 

question of fact for the jury, to be determined from 
the manner and circumstances of the use of the 
weapon,89 and, a fortiori, where the weapon used 
I is not per se a deadly weapon, the intent to kill is 
a question for the jury.^® 

Motive. Where there is evidence thereof, it is for 
the jury to determine from the evidence whether or 
not there was any motive for the homicide,and, 

826, 201 N.C. 541— 

159 S.E. 337, 201 
143 
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also, the probative force of such evidence is a ques¬ 
tion for the jury.®2 

b. Malice 

The question whether the existence or nonexistence 
of malice is established by the evidence is ordinarily one 
for the jury. 

Whether there is any evidence of malice is a 
question for the court.S® However, where there is 
evidence of malice sufficient to be submitted to the 
jury the question whether the existence or nonex¬ 
istence of malice is established by the evidence is 
usually a question of fact for the jury,^*^ unless the 
evidence shows such fact without room for adverse 
inference.S5 It has been held, however, that im¬ 
plied or constructive malice is not a fact for the 
jury but is an inference or conclusion of law from 
the facts found by the juryand that, where the 
evidence raises an implication or presumption of 
malice, what facts and circumstances will or will not 
rebut such presumption is a matter of law;9^ but 
whether the evidence sufficiently establishes the 
facts or circumstances which will constitute such a 
rebuttal is a question of fact for the jury.9* 


§ 341. Defenses 

Questions of fact relating to defenses In homicide 
prosecutions are ordinarily for the Jury. 

In a prosecution for homicide, where the evidence 
is conflicting or different inferences may be drawn 
therefrom, questions of fact relating to defenses 
are ordinarily for the jury.99 Also, where accused 
urges various defenses, it is the function of the 
jury, under proper instructions from the court, to 
determine whether such defenses are available to 
accused under the circumstances of the case.l 

Particular defenses as questions of law or fact 
are considered infra §§ 342-350. 

§ 342 . _Excuse or Justification in General 

What facts excuse or justify a killing is a question 
of law for the court, but whether such facts exist in the 
particular case Is usually a question for the Jury. 

What facts excuse or justify a killing is a ques¬ 
tion of law for the court ;2 but whether such facts 
exist in the particular case is usually a question for 
the jury.* 


by jury.—People v. Wallach, 217 N.T. 

S. 244, 217 App.Div. 627. 

92. Ala.—^WTietstone v. State, 113 So. 
494, 22 Ala,App. 120, certiorari de¬ 
nied 113 So. 495, 216 Ala. 474. 

Idaho.—State v. Reding, 13 P.2d 253, 
52 Idaho 260. 

Ill.—People V. Dorr, 178 N.E. 476, 
346 Ill. 295. 

N.C.—State V. Casey, 159 S.E. 337, 
201 N.C. 185. 

’S^yo .—Markoff v. State, 75 P.2d 773, 
52 Wyo. 457. 

93. Ky.—McHargue v. Common¬ 

wealth, 21 S.W.2d 115, 231 Ky. 82. 

W.Va—State v. Clifford, 52 S.E. 981, 
59 W.Va. 1. 

94. Ala.—Sheppard v. State, 10 So. 
2d 822—^T^’^alters v. State, 126 So. 
604, 23 Ala,App. 434. 

Ark.—Hale v. State, 148 S.W.2d 1083, 
201 Ark. 1133—Tatum v. State, 288 
S.W. 904, 172 Ark. 244—Stepp v. 
State, 282 S.W. 684, 170 Ark. 1061— 
Ford V. State, 268 S.W. 24, 167 
Ark. 677—Dame v. State, 262 S.W. 
313. 164 Ark. 430—Fields v. State, 
241 S.W'. 901, 154 Ark. 188. 

Cal.—People v. Johnson, 263 P. 524, 
203 Cal. 153—People v. Erno, 232 P. 
710, 195 Cal. 272—People v. Copley, 
89 P.2d 160, 32 Cal.App.2d 74—Peo¬ 
ple V. Hoover, 290 P. 493, 107 Cal. 
App. 635. 

Fla.—Thomas v. State, 13 So. 2d 148— 
W’ooten V. State, 140 So. 474, 104 
Fla. 597. 

Ga.—Richardson v. State, 5 S.E.2d 
891, 189 Ga. 448. 

Idaho.—State v. Hargraves, 107 P.2d 
854. 


Ind.—Landreth v. State, 171 N.E. 192, 
201 Ind. 691, 72 A.Ii.R. 891. 

Iowa.—State v. Reed, 216 N.W. 769, 
205 Iowa 858. 

Ky.—Rose v. Commonwealth, 149 S. 
W.2d 772, 286 Ky. 53—Ferguson v. 
Commonwealth, 5 S.W.2d 897, 224 
Ky. 151—Claxton v. Common¬ 
wealth, 298 S.W. 702, 221 Ky. 207. 
Keb.—Veneziano v. State, 297 N.W. 
920, 139 Neb. 526—Bruno v. State, 
197 N.W. 612, 111 Neb. 715. 

Nev.—State v. Acosta, 242 P. 316, 
49 Nev. 184. 

N.M.—State v. Romero, 79 P.2d 200, 
42 N.M. 376. 

N-.c.—State v. Hammonds, 3 S.E. 2d 
439, 216 N.C. 67—State v. Casey, 
159 S.E. 337, 201 N.C. 185. 

S.C.—State V. Heyward, 15 S.E.2d 
669, 197 S.C. 371. 

Tex.—Tyson v. State, 151 S.W.2d 841, 
142 Tex.Cr. 152—Crabtree v. State, 
127 S.W.2d 906, 137 Tex.Cr. 63— 
Elsmore v. State, 104 S.W.2d 493, 
132 Tex.Cr. 261—^Duhon v. State, 90 
S.W.2d 249, 129 Tex.Cr. 540—Ste¬ 
phens V. State, 68 S.W.2d 181, 125 
Tex.Cr. 397—Stoker v. State, 42 S. 
W.2d 72, 118 Tex.Cr. 524—Damar v. 
State, 40 S.W.2d 162, 118 Tex.Cr. 
464—SWilley v. State, 25 S.W.2d 
1098, 114 Tex.Cr. 228, followed in 
Dunwoody V. State, 25 S.W.2d 1107 
—Simmons v. State, 19 S.W.2d 44, 
113 Tex.Cr. 53—Lopez v. State, 17 
S.W.2d 807, 112 Tex.Cr. 517. 

Va.—Ballard v. Commonwealth, 159 
S.E. 222, 156 Va. 980. 

WT.Va.—State v. Hamrick, 163 S.E. 

868, 112 W.Va, 157. 

30 C.J. p 326 note 88. 


TTse of deadly weapon 

Malice, though inferable from use 
of deadly weapon in reckless manner, 
should be left to jury, where there 
is evidence that there was no inten¬ 
tion to kill.—Simmons v. State, ^ 19 
S.W.2d 44, 113 Tex.Cr. 53. 

Evidence held sufficient to gro to jury 
Ky.—Pack v. Commonwealth, 140 S. 
W.2d 626, 282 Ky. 835—Harrison v. 
Commonwealth, 131 S.W.2d 454, 279 
Ky. 510—Adk‘ins v. Commonwealth, 
247 S.W. 26, 197 Ky. 385. 

95. Ala.—Jones v. State, 68 So. 690, 
13 Ala.App. 10. 

Tex.—Ely v. State, 141 S.W.2d 626, 
139 Tex.Cr. 520. 

96. Del.—State v. Harris, 134 A. 693, 

3 W.W.Harr. 236. 

30 C.J. p 326 note 90. 

97. Ind.—Beauchamp v. State, 6 
Blackf. 299. 

N.C.—State v. Capps, 46 S.E. 730, 
134 N.C. 622. 

98. Va.—Bradshaw v. Common¬ 
wealth, 4 S.E 2d 752, 174 Va. 391. 

30 C.J. p 326 note 92. 

99. Cal.—People v. Tagawa, 103 P. 
2d 1024, 39 Cal.App.2d 584. 

1. D.C.—Kinard v. U. S., 96 F.2d 522, 
68 App.D.C. 250. 

2. Mo.—State v. Hickam, 8 S.W. 252, 
95 Mo. 322, 6 Am.S.R. 54. 

30 C.J.,p 328 note 8. 

3. Cal.—People v. Campanella, 11-6 
P.2d 633, 46 Cal.App.2d 697. 

Fla.—Bowman v. State, 152 So. 739, 
114 Fla. 29. 

Ga.—Melton v. State, 178 S.E. 447, 


106 



41 C.J.S. 


EOMIGIBE 


% 343 


§ 343. 


_Exercise or Resistance of Au¬ 
thority or Duty 

In a prosecution for homicide occurring while a peace 
officer or another person, In the regular exercise of his 
authority or duty, is making an arrest, etc., questions of 
fact, where the facts are in dispute, are ordinarily for 
the Jury. 

In a prosecution for homicide occurring while a 
peace officer or another person, in the regular ex¬ 
ercise of his authority or duty, is making an ar¬ 
rest, etc., where the facts are not in dispute, it is 
a question of law for the court whether the homi¬ 
cide was justifiable,^ whether the officer was duly 
authorized to make the arrest,® and whether the 
arrest was lawful or unlawful.® 

However, where the facts are in dispute or of 
such a character that different conclusions might 


reasonably be drawn therefrom, it is a question o 
fact for the jury as to whether the homicide was 
justifiably committed.'^ Thus, it is a question of 
fact for the jury as to whether or not the officer 
was a duly authorized one,® whether the arrest was 
for a misdemeanor or a felony,® whether the ar¬ 
rest or attempted arrest was lawful or unlawful, 
as, for instance, whether the officer had sufficient 
grounds for making an arrest without a warrant,^^ 
or whether the person being arrested knew that the 
person attempting to arrest him was a peace offi¬ 
cer. 12 Also, whether there was resistance to ar- 
rest,i® or an attempt to obstruct an officer in the 
discharge of his duty,i® and whether accused used 
more force than necessary in attempting to make 
the arrest or prevent an escape^® are usually ques¬ 
tions of fact for the jury. 


180 Ga. 104—Gibson v. State, 161 
S.E. 158, 44 Ga.App. 264. 

Ky.—Adkins v. Commonwealth, 168 
S.W.2d 1008. 293 Ky. 329 —Canter 

V. Commonwealth, 119 S.W.2d 864, 
274 Ky. 508—Compton v. Common¬ 
wealth. 100 S.W.2d 813, 266 Ky. 803 
_Francis v. Commonwealth, 86 S. 

W. 2d 310, 260 Ky. 598—Newsome v. 
Commonwealth, 33 S.W.2d 36, 236 

344 —Karsner v. Common¬ 
wealth. 32 S.W.2d 43. 235 Ky. 710 

_Sparks v. Commonwealth, 9 S.W. 

2d 992, 225 Ky. 660. 

Mich.—People v. Statkiewicz, 225 N. 

W. 540, 247 Mich. 260. 

Miss.—Sullivan v. State, 115 So. 552, 
149 Miss. 412—McGehee v. State, 
104 So. 150, 138 Miss. 822. 

NM.—State V. Butler, 34 P.2d 1100, 
38 N.M. 453. 

N’.C.—State v. Johnson, 113 S.E. 617, 
184 N.C. 637. 

Okl—Morns v. State, 247 P. 418, 35 
Okl.Cr. 5. 

30 C.J. p 329 note 9. 


Compulsioxi or fear 

Whether state witness participated 
in murder of his own volition or un¬ 
der compulsion of fear was a ques¬ 
tion for the jury.—State v. Welch, 
257 P. 1010, 79 Mont. 614. 

Evidence held insuficient to go to 
jury 

Tex.—^Welk v. State, 265 S.W. 914, 
99 Tex.Cr. 235. 

4. Ala.— McBride v. State, 109 So. 
566, 21 Ala.App. 508. 

Evidence held insufficient to go to 
jury 

Ky.—Slone v. Commonwealth, 149 S. 
W.2d 1, 285 Ky. 668—Martin v. 
Commonwealth, 78 S.W.2d 786, 257 
Ky. 591. 

5. Utah.—State v. Anselmo, 148 P. 
1071, 46 Utah 137. 

30 C.J. P 329 note 10. 

6. N.M.—State v. Middleton, 192 P. 
483, 26 N.M. 353. 

30 C.J. P 329 note 11. 


7. Ala.—Spooney v. State, 115 So. 
308. 217 Ala. 219, followed in Smith 
V. State, 118 So. 921, 218 Ala. 707 
—Patterson v. State, 168 So. 223, 

27 Ala.App. 172 —Moon v. State, 
105 So. 427, 21 Ala.App. Ill- 
Ky.—Logsdon v. Commonwealth, 31 
S.W.2d 628, 235 Ky. 403—Mullins 
V. Commonwealth, 292 S.W. 471, 219 
Ky. 60. 

Mich.—People v. Gonsler, 232 N.W. 

365, 251 Mich. 443.^ 

S.C.—State V. Francis, 149 S.E. 348, 
152 S.C. 17, 70 A.L.R. 1133. 

Tenn.—Scarbrough v. State, 76 S.W. 
2d 106, 168 Tenn. 106—Taylor v. 
State, 7 S.W.2d 50, 157 Tenn. 421. 
Va.—Hendricks v. Commonwealth, 
178 S.E. 8, 163 Va. 1102. 

Preventing assault 

Evidence in murder prosecution 
was held to require submission to 
1 jury of accused’s right to interfere 
as a private citizen to prevent a fe¬ 
lonious assault.—State v. Robinson, 
195 S.E. 824, 213 N.C. 273. 

3 ^ N.M.—Territory v. Kimmick, 106 
I P. 381, 15 N.M. 178. 

I 9 ^ Ky.—Logsdon v. Commonwealth, 

31 S.W.2d 628, 235 Ky. 403. 

10. Ala.—Cunningham v. State, 93 
So. 446, 207 Ala. 433. 

Iowa.— State v. Fador, 268 N.W. 625, 
222 Iowa 134. 

Nev._State v. Smithson, 19 P.2d 631, 

54 Nev. 417, rehearing denied 22 P. 
2d 129, 54 Nev. 417. 

S.C.—State v. Rivers, 196 S.E. 6, 186 
S.C. 221—State v. Irby, 164 S.E. 
912, 166 S.C. 430. 

I 30 C.J. P 329 note 13. 
proper manner 

Whether an attempted arrest was 
made in the proper manner is a ques¬ 
tion for the jury.—Shumate v. State, 
97 So. 772, 19 Ala.App. 340, certio¬ 
rari denied Ex parte Shumate, 97 So. 
777, 210 Ala. 252. 

11. Fla.—^Hicks v. State, 9 So. 2d 799. 
]^ev.—State v. Smithson, 22 P.2d 129, 


54 Nev. 417, denying rehearing 19 
P.2d 631, 54 Nev. 417. 

30 C.J. P 329 note 14. 

Idixed question of law and fact 
(1) Existence of reasonable 
grounds for arrest without warrant 
is mixed question of law and fact.— 
People v. Scalisi, 154 N.E. 715, 324 
Ill. 131. 


(2) The existence of circumstances 
tending to show reasonableness con¬ 
stitutes a question of fact, and their 
sufficiency when shown is a question 
of law.—People v. Doody, 175 N.E. 
436, 343 Ill. 194. 

12. D.C.—Holmes v. U. S., 11 F.2d 
569, 56 App.D.C. 183. 

Tex.—McCoy v. State, 54 S.W.2d 530, 
122 Tex.Cr. 298. 

30 C.J. p 329 note 15. 

Effort to ascertain fact 

In prosecution for murder of offi¬ 
cer who was shot in attempting to 
arrest accused and another without 
a warrant, whether accused exercised 
slightest effort to ascertain if de- 
I ceased was an officer, or if he was 
being attacked, was a question for 
the jury.—State v. Rivers, 196 S.E. 
6, 186 S.C. 221. 

13. Ohio.— State v. Dingledine, 33 N. 
E.2d 660. 309 Ill.App. 43, appeal 
dismissed 20 N.E.2d 367, 135 Ohio 
St. 251. 

14 . Ky.—Litteral v. Commonwealth, 
3 S.W.2d 775, 223 Ky. 402. 

15 . U.S.—Stinnett v. Commonwealth 
of Virginia, C.C.AVa., 55 F.2d 644. 

Idaho.— State v. Hargraves, 107 P.2d 
854, 62 Idaho 8. 

Iowa.—State v. Metcalfe, 212 N.W. 
382, 203 Iowa 155. 

Ky._Bentley v. Commonwealth, 27 

S.W.2d 397, 234 Ky. 37—Collins v. 
Commonwealth, 291 S.W. 1, 218 Ky. 
189 

Mo.—State v. Beckham, 267 S.W. 817, 
306 Mo. 566, 37 A.L.R. 1094. 
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Self-Defense 


Where the evidence is conflicting or of such a char¬ 
acter that different inferences might reasonably ^e ‘‘''awn 
therefrom, it is generally a question of fact for the j y 
to determine, under proper instructions from the court, 
whether or not the accused acted in seif-defense m th 
particular case. 


What constitutes self-defense is not a question of 
fact for the jury, but a question of law for the 
court and, where the evidence on such issue is 
insufficient to go to the jury, or is clear and undis¬ 
puted, the question whether or not self-defense ex¬ 


isted in the particular case should not be submitted 
to the jury, but should be determined and disposed 
of by the court alone,!'^ as by directing a verdict for 
accused.^® 

However, unless the trial is without a jury,” 
where there is some evidence,2(' which is conflicting 
or of such a character that different inferences 
^ 2 ^ht reasonably be drawn therefrom, it is a ques¬ 
tion of fact for the jury to determine, under proper 
instructions from the court, whether or not accused 
acted in self-defense in the particular case,2i as 


Xeb.—Broquet v. State. 223 N.W. 464, 
118 Neb. 31. 

30 C.J. P 329 note 16; p 42 note 9. 

Force used in escape 

Question as to force deceased used 
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whether or not, under all the circumstances, he 
acted under a reasonable belief that he was in im¬ 
minent danger, either of losing his life or of suffer¬ 
ing serious bodily harm, at the hands of deceased. 

Ill.— People V. Biella, 28 N.E.2d 111, 


HOMICIDE 

and whether or not, in killing deceased, he used oth¬ 
er means or more force than was necessary or than 
reasonably appeared to him to be necessary to re¬ 
pel the attack and defend himself.^S Where the 
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Ark.—Hogue v. State, 110 S.W.2d 11, 
194 Ark. 1089. 

Cal.—People v. McCurdy, 35 P.2d 569, 
140 Cal.App. 499—People v. Mesa, 8 
P.2d 920, 121 Cal.App. 345. 

Fla—Crockett v. State, 188 So. 214, 
137 Fla. 450. 

Ga.—Holleman v. State, 154 S.E. 906, 
171 Ga. 200. 

Ky.—Bnnegar v. Commonwealth, 147 
SW.2d 1037, 285 Ky. 400—-Crum v. 
Commonwealth, 144 S.W.2d 1047, 
284 Ky. 483—Thompson v. Com¬ 
monwealth, 117 S.W.2d 1030, 274 
Ky. 4—Robey v. Commonwealth, 48 
S.W.2d 822, 243 Ky. 407—Hopkins 
v. Commonwealth, 28 S.W.2d 971, 
234 Ky. 676. 

Miss.—Cook V. State, 12 So 2d 137— 
Gee V. State, 185 So. 203, 183 Miss. 
697—Hartfield v. State, 170 So. 531, 
176 Miss. 776. 

Mo.—State v. Dennison, 154 S.W.2d 
756—State v. Westmoreland, 126 
S.W.2d 202—State v. Singleton, 77 
S.W.2d 80—State v. Morgan, 56 S. 

W. 2d 385—State v. Sorrells, 50 S. 
W.2d 1018—State v. Cole, 263 S.W. 
207, 304 Mo. 105. 

Mont.—State v. Fine, 2 P.2d 1016, 

90 Mont. 311. 

N.C.—State v. Miller, 25 S.E.2d 623, 
223 N.C. 184—State v. Baker, 23 S. 
E.2d 340, 222 N.C. 428—State v. 

Miller, 20 S E.2d 274, 221 N.C. 356 
—State V. Mosley, 195 S E. 830, 213 
N.C. 304—State v. Robinson, 19'5 
S.E. 824, 213 N.C. 273—State v. 

Terrell, 193 S E. 161, 212 N.C. 145 
—State V. Reynolds, 192 S.E. 871, 
212 N.C. 37—State v. Marshall, 179 
S.E. 427, 20-8 N.C. 127—State v. 

Glenn, 150 S.E. 663, 198 N.C. 79— 
State V. Holland, 138 S.E. 8, 193 
N.C. 713—State v. Bush, 114 S.E. 
831, 184 N.C. 778. 

Tex.—Parks v. State, 117 S.W.2d 797, 
135 Tex.Cr. 260—Stinson v. State, 
49 S.W.2d 468, 120 Tex.Cr. 456. 
Wash.—State v. Takeshima, 47 P.2d 
994, 182 Wash. 637. 

W.Va.—State v. McCallister, 162 S.E. 

484, 111 W.Va. 440. 

30 C.J. p 330 note 22. 

Character of force used in. repel¬ 
ling assault is circumstance for ju¬ 
ry’s consideration, but is not conclu¬ 
sive of measure of force lawfully 
used in self-defense.—State v. 

Rounds, 160 A. 249, 104 Vt. 442. 
necessity of killing 
Whether accused at the time was 
under an apparent necessity to kill 
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evidence is sufficient to go to the jury, but is con¬ 
flicting or doubtful it is also a question of fact for 
the jury to determine whether or not accused could 
have safely retreated whether he, in gwd faith, 
abandoned or withdrew from the difficulty;- 
whether he provoked the difficulty or was free from 
fault in this respect ;26 and whether he and de¬ 
ceased engaged in a mutual combat.^^ 

g 345 ^ - Defense of Another 

Where the evidence is conflicting the necessity of 
killing to save another from death or serious bodily harm 
is ordinarily a question of fact jfor the jury. 

Where the evidence on the issue of defense of 
another is clear and undisputed, the question should 
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not be submitted to the jury but should be ^ter- 
mined and disposed of by the court alone. ow 
ever, where the facts are disputed, the necessity for 
killing to save another from death or serious bodily 
harm is a question of fact for the jury. 

I 345 , -Defense of Habitation 

Where the evidence is clear and not disputed the 
question whether there is a Justifiable defense of horne 
or habitation Is for the court, but where the evidence is 
conflicting it is a question for the Jury. 

Where the evidence is legally insufficient or is 
clear and undisputed, the question whether there 
was a justifiable defense of home or habitation, 

I or whether the place of the homicide was the dwell- 


his assaila,nt and whether the kill¬ 
ing was prompted by such necessity, 
or by other motives, are questions to 
be determined by the jury. 

Ariz.—Taylor v. State, 232 P. 552, 27 
Ariz. 228. 

CaL—People v. Head, 288 P. 106, lOo 
CaLApp. 331. 

Wyo.—Palmer v. State, 59 P. 793, 9 
Wyo. 40, 87 Am.S.R. 910. 

3 ^ 4 . Ala.—Austin v. State, 4 So.2d 
442, certiorari denied *4 So.2d 444, 
242 Ala. 19—Matthews v. State, 115 
So 763, 22 Ala.App. 366—Savage v. 
State, 100 So. 919. 20 Ala.App. 97. 
Ty[e.—State v. Cox, 23 A.2d 634. 

30 C.J. p 330 note 23. 

Whether the homicide occurred 
Tirithiai the curtilage, rendering re¬ 
treat unnecessary before killing in 
self-defense ordinarily is a question 
for the jury.—Bowen v. State, 117 
So 204, 217 Ala. 574—McNutt v. 

State, 121 So. 432, 23 Ala.App. 43, 
certiorari denied 121 So. 435, 219 Ala. 
116. 

25. Ala.—Robinson v. State, 191 So^ 
655, 238 Ala. 441, denying certiorari 
191 So. 649, 29 Ala.App. 47. 

La.—State v. Boudreaux, 169 So. 459 
185 La. 434. 

—State V. Miller, 20 S.E.2d 274, 
221 N.C. 356. 

Okl.—Austin v. State, 228 P. 1113, 28 
Okl.Cr. 73. 

30 C.J. p 330 note 24. 

26. Ala.—Walker v. State, 126 So. 

848, 220 Ala. 544—Clark v. State, 
111 So. 227, 216 Ala. 7—Hutchens 
V. State. 92 So. 409, 207 Ala. 126— 
Smith V. State, 178 So. 240, 28 Ala. 
^pp_ 49—McDonnell v. State, 177 
So. 351, 28 Ala.App. 2'5—Hill v. 
State, 166 So. 60, 27 Ala.App. 55, 
certiorari denied 166 So. 64, 231 
Ala. '539—Hudson v. State, 165 So. 
780, 27 Ala.App. 28, affirmed 1‘65 
So.’ 782, 231 Ala. 492—^Webb v. 
State, 157 So. 2'63, 26 Ala.App. 241 
—Murphy v. State, 144 So. 114, 25 
Ala.App. 237—Matthews v. State, 
115 So. 763, 22 Ala.App. 366— 

Woods V. State, 101 So. 314, 20 


Ala.App. 200—Savage v. State, 100 
So. 919, 20 Ala.App. 97 —Boydston 
V. State. 96 So. 149, 19 Ala.App. 
151, certiorari denied Ex parte 
Boydston, 96 So. 151, 209 Ala. 261. 
Ark.—Rhinehart v. State, 299 S.W. 
755, 175 Ark. 1170—Tatum v. State, 
288 S.W. 904, 172 Ark. 244—Pope 
V. State, 287 S.W. 747, 172 Ark. 61 
—Looney v. State, 287 S.W. 178, 
171 Ark. 1188. 

Cal.—People v. Zuckerman, App., 132 
P.2d -545. 

Fla.—Jones v. State, 183 So. 732, 134 
Fla. 358. 

_Brinegar v. Commonwealth, 147 

S.W.2d 1037, 285 Ky. 400—Phil¬ 
lips v. Commonwealth, '59 S.W.2d 
552 248 Ky. 643—Burton v. Com¬ 
monwealth. 58 S.W.2d 650, 248 Ky. 
408—Curtis v. Commonwealth, 35 
SW.2d 331, 237 Ky. 215—Saylor v. 
Commonwealth, 31 S.W.2d 719, 235 
478—Hall V. Commonwealth, 
270 S.W. 35, 207 Ky. 794—Polly v. 
Commonwealth, 25-8 S.W. 291, 201 
Ky. 740. 

La,—State v. Vincent, 5 So.2d 327, 
198 La. 1037. 

Miss—Creel v. State, 191 So. 814, 186 
Miss, 738. 

Mo.—State v. Ashbrook, 11 S.W.2d 
1037—State v. Cole, 263 S.W. 207, 
304 Mo. 105. 

Okl—Austin V. State, 228 P. 1113, 28 
Okl.Cr. 73. 

Tex.—Norwood v. State, 120 S.W.2d 
806, 135 Tex.Cr. 406—Patton v. 

State, 86 SW.2d 774, 129 Tex.Cr. 
209—Criddington v. State, 78 S. 
W 2d 185 127 Tex.Cr. -613—McDon¬ 
ald V. State, 60 S.W.2d 778, 123 
Tex.Cr. 627—Goree v. State, 293 S. 
W 827, 106 Tex Cr. 528—Britton v. 
State, 253 S.W. 519, 95 Tex.Cr. 209. 
Va.—Shiflett v. Commonwealth, 130 
S.E. 777. 143 Va. 609. 

Wash.— State v. Turpin, 290 P. 824, 
158 Wash. 103. 

30 C.J. p 330 note 25. 

Often a question for court 
Whether a particular act is suffi¬ 
cient to constitute provocation so as 
to deprive an accused of the right of 


self-defense in a murder prosecution 
is sometimes a question for the jury, 
and often is a question for the court. 
—State V. Bristol, 84 P.2d 7'57, 53 
Wyo. 304. 

27. Ga.—Shafer v. State, 13 S.E. 2d 
798, 191 Ga. 722—^Williams v. State, 
App., 23 S.E.2d 205. 

Ky.—Curtis v. Commonwealth, 35 S. 

W.2d 331, 237 Ky. 215. 

Va.—Carr v. Commonwealth, 114 S. 

B. 791, 134 Va. 656. 

30 C.J. p 331 note 26. 


28. Ky.—Privitt v. Commonwealth, 
113 S.W.2d 49, 271 Ky. 665. 

Directed verdict proper 
Ky.—Adkins v. Commonwealth, 168 
S.W.2d 1008, 293 Ky. 329—Privitt 
V. Commonwealth, 113 S.W. 2d 49, 
271 Ky. 665. 

I^Iiss.^Blackledge v. State, 127 So. 
684, 157 Miss. 33. 

29. Ala.—Rakestraw v. State, 101 
So. 181, 211 Ala. 535—Humphries 
V. State, 181 So. 309, 28 Ala.App. 
159, certiorari denied 181 So. 312, 
236 Ala. 104. 

Ill. —People V. Dascola, 153 N.E. 710, 
322 Ill. 473—People v. Dugas, 141 
N.E. 769, 310 Ill. 291. 

Ky,—Martin v. Commonwealth, 108 
S.W.2d 665, 269 Ky. 688—Turner v. 
Commonwealth, 104 S.W. 2d 1087, 
268 Ky. 314—Johnson v. Common¬ 
wealth, 56 SW.2d 344, 246 Ky. 703 

_Noble V. Commonwealth, 290 S. 

W 330, 217 Ky. 556—S-picer v. 

Commonwealth, 272 S.W. 909, 209 
Ky. 395. 

N.C.—State v. Reynolds, 192 S.E. 871, 
212 N.C. 37. 

Va._^Nelson v. Commonwealth, 191 S. 

E. 620, 168 Va. 742. 

30 C.J. p 331 note 27. 

Beasouableaess of accused’s belief 
held for jury 

N.C.—State v. Robinson, 195 S.E. 824, 
*213 N.C. 273—State v. Marshall, 
179 S.E. 427, 208 N.C. 127—State v. 
Glenn, 150 S.E. 663, 198 N.C. 79. 


30. Ala.—Robinson v. State, 114 So. 
I 478, 22 Ala.App. 267. 


Ill 
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ing of accused,^^ is to be determined by the court. | 
Where, however, there is a conflict in the evidence, 
or different inferences may reasonably be drawn 
therefrom, the justification for the killing is a ques¬ 
tion of fact for the jury.32 Whether the dwelling 
of accused was his home,^^ whether the means used 
to protect it were reasonable,whether the space 
where the shooting took place was within accused’s 
curtilage, entitling him to stand his ground when at¬ 
tacked,35 and whether the right given one to de¬ 
fend his home against invasion and violence ex¬ 
tends to the surrounding premises^^ ordinarily are 
questions of fact for the jury. Also whether ac¬ 
cused allow’ed a search of his home because of in¬ 
timidation,3 7 whether accused had the right to arm 
himself under the circumstances,3S whether an em¬ 
ployee was authorized to eject decedent from his 
employer’s habitation,39 and the intent of deceased 
in attempting to enter accused’s home^® usually are 
questions of fact for the jury. 

§ 347 . - Defense of Property 

Where the evidence is clear and undisputed the ques¬ 
tion whether the homicide was committed in the neces¬ 
sary defense of property is for the court, but where there 
is a conflict in the evidence It is a question of fact for 
the jury. 

Where the evidence is clear and undisputed the 
question whether the homicide was committed in 
the necessary defense of property, without unlawful 


intent, is a question of law for the court.^l How- 
ever, where the evidence is conflicting or different 
inferences may reasonably be drawn therefrom, the 
iiuestion whether the homicide was committed in 
the defense of property,^^ whether, under the cir¬ 
cumstances, it was justifiable,43 and whether, in re¬ 
sisting the unlawful carrying away of his property, 
accused used greater force than reasonably appeared 
to be necessary44 usually are questions of fact for 
the jury. 

g 343 . - Passion and Provocation 

What constitutes sufficient provocation to excuse or 
reduce the degree of homicide is a question of law for the 
court, but where the evidence is conflicting it is a ques¬ 
tion of fact for the jury to determine whether such pro¬ 
vocation existed in the particular case. There is a con¬ 
flict of authority as to whether sufficient time to cool is a 
question of law or fact. 

The question as to what constitutes sufficient 
provocation to excuse or reduce the degree of the 
homicide, or whether certain undisputed facts con¬ 
stitute such a provocation, is a question of law for 
the court.^5 Where, however, there is sufficient 
evidence on such issue to go to the jury, but it is 
disputed or doubtful, it is a question of fact for the 
jury, under instructions from the court, to deter¬ 
mine whether such provocation existed in the par¬ 
ticular case,^3 and whether the provocation did in 
fact excite accused’s passion sufficiently to reduce 
I the degree of the homicide.^*^ 


31. W.Va.—state v. Laura, 116 S.E. 
2'51, 93 W.Va. 250. 

32. Ky.—Carroll v. Commonwealth, 
299 S.W. 183, 221 Ky. 557, 

N.C.—State v. Reynolds, 192 S.E. 871, 
212 N.C. 37. 

S.C.—State V. Osborne, 25 S.E.2d 561 
—State V. Heyward, 15 S,E.2d 669, 
197 S.C. 371. 

33. La.—State v. Williams, 35 So. 
521, 111 La. 205. 

34. N.C.—State v. Baker, 23 S.E.2d 
340, 222 X.C. 42S. 

30 C.J. p 331 note 29. 

35. Ala.—Hugruley v. State, 72 So, 
764, 15 Ala.App. 189. 

30 C.J. p 331 note 30. 

36. Ark.—Hall v. State, 168 S.W. 
1122, 113 Ark, 454. 

37. Ala—Lakey v. State, 93 So. 51, 
18 Ala.App. 442. 

3S. N.M.—State v. Welch, 25 P.2d 
211, 37 N.M. 549. 

39. Tex.—Patterson v. State, 95 S. 
W. 129, 49 Tex.Cr. 613. 

30 C.J. p 331 note 33. 

40. Colo.—Bailey v. People, 130 P. 
832, 54 Colo. 337, 45 L.R.A„N.S., 
145, Ann.Cas.l914C 1142. 

30 C.J. p 331 note 34. 

41. Ky.—^Privitt v. Commonwealth, 
113 S.W.2d 49, 271 Ky. 665. 


42. Mich.—People v. Robinson, 199 
N.W. 622, 228 Mich. 64. 

Tex.—Smith v. State, 185 S.W. 576, 
79 Tex.Cr. 468. 

43. Ark.—Mustain v. State, 75 S.W. 
2d 800, 189 Ark. 887. 

Iowa.—State v. Metcalfe, 212 N.W. 

382, 203 Iowa 155. 

30 C.J, p 331 note 36. 

44. Iowa.—State v. Metcalfe, 212 N. 
W. 382, 203 Iowa 155. 

Miss.—Garner v. State, 2 So.2d 828. 

45. Ky.—McHargue v. Common¬ 

wealth, 21 S.W.2d 115, 231 Ky. 82. 

30 C.J. p 331 note 37. 

46. Cal.—People v. Wells, 76 P.2d 
493, 10 €al.2d 610—People v. La 
Fleur, lOS P.2d 99, 42 Cal.App.2d 
50. 

Fla.—Buchanan v. State, 116 So. 275, 
95 Fla. 301—Lowe v. State, 105 
So. 829, 90 Fla. 255. 

Ga.—Daniels v. State, 133 S.E. 866, 
162 Ga. 366. 

Ky.—^Williams v. Commonwealth, 17 
S.W.2d 706, 229 Ky. 580. 

Miss.—Talbert v. State, 159 So. -549, 
172 Miss. 243. 

S.C.—State V. Orr, 126 S.E. 766, 131 
S.C. 276. 

Tex.—Stephens v. State, Cr., 165 S.W. 
2d 721—Berry v. State, 157 S.W.2d 
650, 143 Tex.Cr. 67—Crabtree v. 
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state, 127 S.W.2d 906, 137 Tex.Cr. 
63—Claxton v. State, 288 S.W. 444, 
105 Tex.Cr. 308. 

W.Va.—State v. Porter, 127 S.E. 386, 
98 W.Va. 390. 

30 C.J. p 331 note 38. 

Evidence held insiifflcieut to gfo to 
jury 

Cal.—People v. Mitchell, 93 P.2d 121, 
14 Cal.2d 237. 

47. Ala.—Brunson v. State, 103 So. 
664, 212 Ala. 571. 

■Cal.—People v. Butterfield, 105 P.2d 
628, 40 Cal.App.2d 725. 

Ky.—Fugate v. Commonwealth, 75 S. 
W.2d 369, 255 Ky. 707—Vaughn v. 
Commonwealth, 263 S.W. 752, 204 
Ky. 229. 

Miss.—Webster v. State, 12 So.2d 533 
—Hartfield v. State, 189 So. 530, 
186 Miss. 75. 

Mo.—State v. Stallings, 33 S.W.2d 
914, 326 Mo. 1037—State v. Con¬ 
nor, 252 S.W. 713. 

N.C.—State v. Miller, 25 S.E.2d 623, 
223 N.C. 184. 

Tex.—Stratton v. State, 8 S.W.2d 171, 
110 Tex.Cr. 254—Claxton v. State, 
288 S.W. 444, 105 Tex.Cr. 308— 
Bates V. State, 275 S.W. 1064, 101 
Tex.Cr. 230—Stovall v. State, 265 
S.W. 572, 98 Tex.Cr. 294—Soder- 
man v. State, 260 S.W. 607, 97 Tex. 
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Cooling time. There is a conflict of authority as 
to whether the question of sufficient time for pas¬ 
sion to cool is one of law or fact; in some juris¬ 
dictions it is held to be a ti:<estion of law for the 
decision of the court,^8 and only the existence or 
nonexistence of the facts controlling its application 
in a given case is for the jury.« However, in oth¬ 
er jurisdictions, unless the evidence is of such a 
character that only one inference can reasonably be 
drawn therefrom,8® whether or not a reasonable 
cooling time existed in the particular case is re¬ 
garded as a question of fact for the jury to deter¬ 


mine, under proper instructions from the court, from 
all the circumstances of the case.®'- 

g 349 ^ - Insanity or Intoxication 

On disputed or doubtful evidence, whether the ac¬ 
cused was Insane or intoxicated at the time of the offense 
is a question of fact for the jury. 

Where the evidence thereof is disputed or doubt¬ 
ful, it is a question of fact for the jury as to wheth¬ 
er or not, at the time the homicide was committed, 
I accused was insane^^ or so intoxicated as to in- 


Cr. 23—Stovall v. State, 253 S.W. 
526, 95 Tex.Cr. 189—Bowlin v. 

State, 248 S.W. 396, 93 Tex.Cr. 452. 

30 C.J. p 332 note 39. 

TestimozLy of accused not necessary 
It IS not necessary that accused 
testify to the passion which would 
reduce the homicide to manslaughter 
to require the submission of the is¬ 
sue of manslaughter, it only being 
essential that the facts in evidence 
raise the issue.—Thompson v. State. 
256 S.W. 279, 96 Tex.Cr. 87. 

Evidence held insuflcient to go to 
jury 

Tex.—Fuller v. State, 61 S.W.2d 825 
124 Tex.Cr. 321. 

48. Ala.—Sheppard v. State, 10 So. 
2d 822. 

jjT.C.—State v. Collins, 126 S.E. 98, 189 
NC. 15. 

30 C.J. p 332 note 40. 

49. N.C.—State v. Collins, supra. 

50. Wash.—State v. Gounagias, 153 
P. 9, 88 Wash. 304, L.R.A.1916C 
581. ’ 

30 C.J. p 332 note 41. 

51. Ga—Smith v. State, 164 S.E. 
762, 174 Ga. 878. 

La.—State v. Mayfield, r72 So. 171, 
186 La. 318. 

Miss.— Hartfield v. State, 189 So. 530, 
186 Miss. 75. 

Mo.—State V. Crouch, 124 S.W.2d 
1185—State v. Connor, 252 S.W. 
713. 

S.C.—State V. Goodson, 138 S.E. 816, 
140 S.C. 357. 

Tex.—Archer v. State, 5 S.W.2d 503, 
109 Tex.Cr. 414. 

■VVyo.—State v. Flory, 276 P. 458, 40 
Wyo. 184. 

30 C.J. p 332 note 42. 


52, Ala.—Sheppard v. State, 10 So. 
2d 822—Brothers v. State, 1S3 So. 
433, 236 Ala. 448—Gast v. State, 
167 So. 5-54, 232 Ala. 307—Boyle v. 
State, 154 So. 575, 229 Ala. 212— 
Bass V. State, 122 So. 45, 219 Ala. 
282. 

Cal.—People v. Keaton, 296 P. '609. 
211 Cal. 722—People v. Sloper, 244 
P. 362, 198 Cal. 238—Peo-ple v. Slis- 
covich, 226 P. 611, 193 Cal. 544 
People V. Reid, 225 P. 859, 193 
Cal.* 491—People v. Rucker, 54 P. 
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2d 508. 11 Cal.App.2d 609—People v. 
Schuler. 261 P. 1059. 87 Cal.App. 68. 
Colo.—King V. People. 285 P. 157, 87 
Colo. 11—Shank v. People, 247 P. 
559, 79 Colo 576. 

Fla—Crews v. State, 196 So. 590, 143 
Fla. 263—Chesser v. State, 109 So. 
599, 92 Fla. 5S9—^Collins v. State, 
102 So. 880, 88 Fla. 578. 

Idaho.—State v. Van Vlack, 65 P.2d 
736, 57 Idaho 316. 

Ill.—People v. Pokosa, 174 N.E. 544, 
342 Ill. 404. 

Iowa.—State v. Maharras, 224 N.W. 
537, 208 Iowa 127—State v. Buck, 
219 N.W. 17, 205 Iowa 1028—State 

V. Cooper, 191 N.W. 891. 195 Iowa 
258. 

Ky.—Murrell v. Commonwealth, 163 
S W 2d 1, 291 Ky. 65—Webb v. Com¬ 
monwealth, 78 S.W.2d 770, 257 Ky. 
547 —Scott v. Commonwealth, 61 S. 

W. 2d 1078, 250 Ky. 70—Berry v, 
Commonwealth, 13 S.W.2d 521, 227 

52S—Harrod v. Commonwealth, 
300 S.W. 625, 222 Ky, 248—Vaughn 
V, Commonwealth, 263 S.W. 752, 
204 Ky. 229. 

Me.—State v. Quigley, 199 A. 269, 135 
Me. 435. , 

Mass.—Commonwealth v. Millen, 194 
N.E. 463, 289 Mass. 441—Common¬ 
wealth V. Zelenski, 191 N.E. 355, 
287 Mass. 12'5. 

Miss.—Hand v. State, 200 So. 258, 
190 Miss. 314 —Waycaster v. State, 
187 So. 205, 1'85 Miss. 25 —Hubbard 
V. State, 146 So. 600, 165 Miss. 530 
—Temple v. State, 145 So. 749, 165 
Miss. 798—Weatherford v. State, 
143 So. 853, 164 Miss. 888—Elmore 
V State, 108 So. 722, 144 Miss. 318. 
Mo.—State v. West, 142 S.W. 2d 468. 
346 Mo. 563—State v. Corrington, 
116 S.W. 2d 87—State v. Batson, 116 
S.W.2d 35, 342 Mo. 450. 
jq-^C.—State V. Vernon, 180 S.E. 590, 
208 N.C. 340—State v. Wilson, 149 
S.E. 845, 197 N.C. 547—State v. 
Walker, 13'7 S.E. 429, 193 N.C. 489. 
Okl.—Hoggatt V. State, 94 P.2d 264, 
67 Okl.Cr. 377—Alder v. State, 12 
P.2d 545, 53 Okl.Cr. 374—Freeman 
V. State, 2 P.2d 290, 53 Okl.Cn 12— 
Garrick v. State, 292 P. 10'53, 49 
Okl.Cr. 65—Hubka v. State, 267 
P 864, 40 OkLCr. 161—Reed v. 

State. 212 P. 441, 23 Okl.Cr. 56. 


Pa.—Commonwealth v. Seevers, 198 
A. 796, 330 Pa. 88. 

S.C.—State V. Chandler, 119 S.E. 774, 
126 S.C. 149. 

Tenn.—Overton v. State, 56 S.W.2d 
740, 165 Tenn. 575. 

Tex.—Reese v. State, 151 S.W.2d 828, 
142 Tex.Cr. 254—Mikeska v. State, 
138 S.W.2d 1115, 139 Tex.Cr. 54— 
Moore v. State. 78 S.W.2d 189, 127 
Tex.Cr. 637—Davis v. State, 296 S. 
W. 897, 107 Tex.Cr. 444—Maynard 
V. State, 293 S.W. 1104, 106 Tex.Cr. 
'558—Toussaint v. State, 244 S.W. 
514, 92 Tex.Cr. 374. 

30 C.J. p 332 note 43—29 C.J. p 1052 
note 60. 


Weight of evidence 

In murder prosecution with de¬ 
fense of insanity, the weight of tes¬ 
timony of a lay witness who has had 
opportunity of observing the past 
conduct and history of accused is for 
the triers of fact.—State v. Macias, 
Ariz., 131 P.2d 810. 

Peeble-mindedness of accused, not 
amounting to irresponsibility, may be 
considered by jury as reducing, and 
may reduce, grade of homicide.—Peo¬ 
ple V. Moran, 163 N.E. 553, 249 N.Y. 
179. 

Evidence held sufficient to go to 
the jury. 

Ala.—Ivory v. State, 186 So. 460, -37 
Ala. 344—Cobb v. State, 135 So. 
417, 24 Ala.App. 358. 

Ky._Arnold v. Commonwealth, 240 

S.W. 87, 194 Ky. 421. 

Mo.—State v. Barbata, 80 S.W.2d 865, 
336 Mo. 362—State v. Campbell. 2'57 
S.W. 131, 301 Mo. 618. 

N.M.—State v. Moore, 75 P.2d 19, 42' 
N.M. 135. 

K.Y.—People V. Raizen, 208 N.Y.S. 

185, 211 App.Div. 446. 

Tex.—Soderman v. State, 260 S.W. 
607, 97 Tex.Cr. 23. 

Utah.—State v. Green, *6 P.2d 177,. 
78 Utah 580. 

Wash.—State v. Grossi, 2'30 P. 164, 
131 Wash. 2'60. 

Evidence held insufficient to go to* 
the jury. 

Ala.— Rowe v. State, 11 So.2d 749. 

Cal.—People v. Croce^ 2&0 P. 526, 208; 
Cal. 123. 


113 



§ 350 


HOMICIDE 


41 C.J.S. 


terfere with his ability to form a premeditated or 
deliberate intent to kill.^^ 

g 350. - Accident or Misfortune 

On conflicting or doubtful evidence, whether wounds 
causing death were inflicted accidentally is a question for 
the jury. 

Provided the evidence is sufficient to authorize or 
require submission of the question to the jury.s^ 
whether the wounds which caused the death were 


inflicted accidentally or through misfortune is usu¬ 
ally a question of fact for the jury where the evi¬ 
dence thereof is conflicting or doubtful.66 

§351. Principals and Accessaries 

Ordinarily It is a question of fact for the Jury to 
determine whether a conspiracy existed, or whether the 
accused is guilty as an aider and abettor, accomplice, or 
accessary. 

Where there is sufficient evidence to go to the 
jury,56 and it is conflicting or more than one in- 


lowa.—State v. Brewer, 254 N.W. 834, 
218 Iowa 1287. 

N.M.—State V. Roy, -60 P.2d 646, 40 
NT.M. 397. 

Or.—State v. Wallace, 131 P.2d 222. 

Tex.—Thompson v. State, 44 S.W.2d 
990, 119 Tex.Cr. 4S6. 

53. Ala.—Oliver v. State, 175 So. 
305, 234 Ala. 460—Oliver v. State, 
166 So. 615, 616, 232 Ala. 5, citing 
Corpus Juris—Parrish v. State, 36 
So. 1012, 139 Ala. 16. 

Cal.—People v. Smith, 95 P.2d 453, 
14 Cal.2d 541—People v. Yeager, 
229 P. 40, 194 Cal. 452—People v. 
Ross, 93 P.2d 1019, 34 Cal.App.2d 
574—People v. Sutton, 62 P.2d 397, 
17 Cal.App.2d 561. 

D.C.-—McAffee v. U. S., Ill F.2d 199, 
72 App.D C. 60, certiorari denied 60 
S.Ct. 1094, 310 U.S. 643, 84 L Ed 
1410—Bishop V. U. S, 107 P.2d 
297, 71 App.D.C. 132. 

Ill.—People V. Christensen, 168 N.B. 
292, 336 Ill. 251, 

Iowa.—State v. Stewart, 197 N.W. 
974, 198 Iowa 618, 

Ky.—Vance v. Commonwealth, 72 S. 
W.2d 43, 254 Ky. 667—Lawson v. 
Commonwealth, 1 S.W,2d 1060, 222 
Ky. 614—Fleenor v. Common¬ 
wealth, 298 S.W. 376, 221 Ky. 175. 

Miss.—Hand v. State, 200 So. 258, 
190 Miss. 314. 

Neb.—Johnson v. State, 199 N.W. 808, 
112 Neb. 530. 

Nev.—State v. Jukich, 242 P. 590, 49 
Nev. 217. 

X.M.—State v. Butler, 34 P.2d 1100, 
3S N.M. 453—State v. Brigance, 246 
P. 897, 31 N.M. 436. 

N.Y.—People v. Koerber, 155 N.E. 79, 
244 N.Y. 147. 

N.C.—State v. Hammonds, 3 S.E.2d 
439, 216 N.C. 67. 

Okl.—Quick V. State, 62 P.2d 1279, 60 
OkLCr. 229—^V’^eber v. State, 33 P. 
2d 232, 56 Okl.Cr. 43. 

Or.—State v. Wallace, 131 P.2d 222. 

Utah.—State v. Diaz, 290 P. 727, 76 
Utah 463. 

Va.—Johnson v. Commonwealth, 115 
S.E. 673, 135 Va. 524, 30 A.L.R. 755. 

Wash.—State v. Jensen, 78 P.2d 600, 
194 Wash. 515. 

Wyo.—Herman v. State, 236 P. 507, 
33 Wyo. 58. 

30 C.J. p 333 note 44. 

CoercloiL amounting to duress 
Whether there was coercion and 


abuse to the extent of duress induc¬ 
ing accused to drink until intoxicat¬ 
ed ordinarily is a question for the 
jury.—Burrows v. State, 297 P. 1029, 
38 Ariz. 99. 

Weight to be accorded to evidence 
of intoxication, and whether such in¬ 
toxication precluded accused from 
forming specific intention to kill, are 
for determination of triers of facts. 
—People v. De Moss, 50 P.2d 1031, 4 
Cal.2d 469—People v. Lami, 36 P.2d 
193, 1 Cal.2d 497—^People v. Murphy, 
32 P.2d 635. 1 Cal.2d 37—People v. 
Burkhart, 297 P. 11, 211 Cal. 726— 
People V. Morales, 79 P.2d 771, 26 
Cal.App.2d 443. 

Evidence lield suf9.cient to go to jury 
Ala.—'Curlee v. State, 195 So. 430, 240 
Ala. 16. 

Evidence held InsufBLcient to go to 
jury 

Iowa.—State v. Handy, 2 N.W. 2d 
763, 231 Iowa 1037—State v. Crie- 
tello, 197 N.W. 902, 197 Iowa 772. 

54. Evidence held insufficient to 
warrant submission of issue to jury. 
Ky.—Minix v. Commonwealth, 100 S. 

W.2d 82’5, 266 Ky. 801—Glenday v. 
Commonwealth, 74 S.W.2d 332, 255 
Ky. 313. 

Tex—Wren v. State, 264 S.W. 1007, 
98 Tex.€r. 135. 

55. Ala.—Powell v. State, 123 So. 34, 
219 Ala. 557—Ratlife v. State, 102 
So. 621, 213 Ala. 410—Mullins v. 
State, 183 So. 894, 28 Ala.App. 288, 
certiorari denied 183 So. 896, 236 
Ala. 578—^Wiggs v. State, 129 So. 
706, 24 Ala.App. 22. 

Cal.—Peo-ple v. Mitchell, 93 P.2d 121, 
14 Cal.2d 237. 

Ga.—Brown v. State, 165 S.E. 252, 175 
Ga. 329—Freeman v. State, 123 S.E 
126, 158 Ga. 369—Scott v. State, 
120 S.E. 773, 157 Ga. 124. 

Ind.—Lloyd v. State, 189 N.B. 406, 
206 Ind. 359. 

Ky.—Johnson v. Commonwealth, 120 
S.W.2d 411, 274 Ky. 799—Hatfield 
v. Commonwealth, 34 S.W.2d 241, 
236 Ky. 754—Harrod v. Common¬ 
wealth, 300 S.W. 625, 222 Ky. 248. 
Miss.—Shanks v. State, 110 So. 666, 
145 Miss. 328. 

Mo.—State v. Adams, 289 S.W. 948, 
316 Mo. 157. 

Okl.—Philby v. State, 76 P.2d 412, 64 
OkLCr. 1. 
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Or.—State v. Trent, 259 P. 893, 122 
Or. 144, denying rehearing 2'52 P. 
975, 122 Or. 144. 

Pa.—Commonwealth v. Arcuroso, 128 
A. 668, 283 Pa. 84. 

S.C.—State V. Harmon, 121 S.E. 257. 
127 S.C. 424. 

Tex—Singleton v. State, 138 S.W.2d 
100, 139 Tex.Cr. 28—Schafer v. 

State, 51 S.W.2d 356, 121 Tex.Cr. 
452. 

W.Va.—State v. Bowles, 185 S.E. 205, 
117 W.Va. 217. 

30 C.J. p 333 note 45. 

Shooting Innocent bystander In self, 
defense 

Okl.—Mayberry v. State, 2 P.2d 976, 
52 OklCr. 57. 

Weight of evidence is for jury. 
Ala.—Guthrie v. State, 130 So. 374, 
24 Ala.App. 50, certiorari denied 
130 So. 377, 221 Ala. 609. 

Or.—State v. Grayson, 270 P. 404, 
126 Or. 560. 

Assault with intent to kill 
Ala.—Foster v. State, 9 So 2d 29, 30 
Ala.App. 541—Berry v. State, 175 
So. 407, 2'7 Ala.App. 507, certiorari 
denied 175 So. 43 2, 231 Ala. 414. 

56. Evidence of coxispiracy held in. 

sufficient to go to jury 
Ky.—Patton v. Commonwealth, 160 S. 
W.2d ISO, 289 Ky. 771—Carpenter 

V. Commonwealth, 145 S.W.2d 833, 

284 Ky. 629—^Hamilton v. Common¬ 

wealth, 120 S.W.2d 391, 274 Ky. 
739—Baisden v. Commonwealth, 
114 S.W.2d 73, 272 Ky. 267—How¬ 
ard v. Commonwealth, 295 S.W. 
888, 220 Ky. '585—Anderson v. 

Commonwealth, 244 S.W. 315, 196 
Ky. 30. 

S.C.—Slate V. Epps, 114 S.E. 631, 122 
S.C. 272. 

Aiding and abetting 

Evidence held insufficient to take 
question to jury as to whether ac¬ 
cused aided and abetted in the com¬ 
mission of the homicide. 

Ky.—Patton v. Commonwealth, 160 S. 

W. 2d 180, 289 Ky. 771—Alexander 

V. Commonwealth, 147 S.W.2d 401, 

285 Ky. 233—Turner v. Common¬ 
wealth, 104 S.W.2d 1085, 268 Ky. 
311—Benge v. Commonwealth, 97 S. 

W. 2d 51, 265 Ky. 476—Slone v. 
Commonwealth, 33 S.W.2d 8, 236 
Ky. 299—Hall v. Commonwealth, 
293 S.W. 961, 219 Ky. 446—Smiddy 
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§ 352 


ference may reasonably be drawn therefrom, it is 
usually a question of fact for the jury as to wheth¬ 
er there was a conspiracy between defendants to 
commit the homicide,” or whether the homicide 
was the result of a common purpose between the 
defendants,®^ or whether there was a concert of 
action between them.®® Also the scope and extent 
of the conspiracy,®® and whether accused had aban¬ 
doned the conspiracy before the crime was commit¬ 
ted,®^ ordinarily are questions for the jury. 

Likewise it is usually a question for the jury as 
to whether accused participated in the commission 


of the offense®® as a principal,®® or as an accessary 
before®^ or after®® the fact, or as an aider or abet¬ 
tor,®® or whether a person concerned in the com¬ 
mission of the crime was an accomplice.®® 

§ 352. Grade or Degree of Offense and Ex¬ 
tent of Punishment 

It is usually the province of the Jury, under proper 
instructions from the court, to determine from the facts 
and circumstances shown by the evidence the degree of 
the crime of which accused may be convicted. 

Unless the trial is had without a jury,®® where 
there is sufficient evidence to go to the jury,®® it is 


V. Commonwealth, 275 S.W. 872, 
210 Ky. 359— Anderson v. Common¬ 
wealth, 244 S.W. 315, 196 Ky. 30. 

S C.—State V. Epps, 114 S.E. 631, 122 
SC. 272. 

Wash.—State v. Baker, 272 P. 80, 150 
Wash. 82. 

57 . Ala.—Skumro v. State, 170 So. 
776, 234 Ala. 4—Robinson v. State, 
133* So. 578, 222 Ala. 541 —Oldham 

V. State. 161 So. 5 46, 26 Ala.App. 
839, certiorari denied 161 So. 548, 
230 Ala. 465. 

jjTy _Davis V. Commonwealth, 129 S. 

W. 2d 1030, 279 Ky. 127 —Crawford | 
V. Commonwealth, 46 S.W.2d 762, 
242 Ky. 458—Crenshaw v. Com¬ 
monwealth, 12 S.W.2d 336, 227 Ky. 
223—Cummings v. Commonwealth, 
298 S.W. 943, 221 Ky. 301—Hall v. 
Commonwealth, 270 S.W. 35, 207 
Ky. 794. 

Miss.—Huggins v. State, 115 So. 213, 
149 Miss. 280. 

N.C.—State v. Beal, 154 S.E. 604, 199 
N.C. 278—State v. Stewart, 127 S. 
E. 260, 189 N.C. 340. 

Tex.—^Hanks v. State, 269 S.W. 106, 
99 Tex.Cr. 218. 

30 C.J. p 333 note 46. 

Weight of evidence is for jury 
Mo.—State v. Hayes, 2*56 S.W. 747, 
301 Mo. 304. 

Pa.—Commonwealth v. Strantz, 195 
A. 75, 328 Pa. 33. 

58. Cal.—People v. Erno, 232 P. 710, 
195 Cal. 272. 

S.C.—State V. Woods, 1 S.B.2d 190, 
189 S.C. 281. 

Tex.—Capps v. State, 151 S.W.2d 799, 
142 Tex.Cr. 169. 

Wash.—State v. Baker, 272 P. 80 
150 Wash. 82—State v. Landaker, 
244 P. 555, 138 Wash. 267. 

59. Cal.—People v. Erno, 232 P. 710, 
195 Cal. 272. 

Ky. —Allen V. Commonwealth, 128 S. 

W.2d 719, 278 Ky. 396. 

N.T.—People V. Santini, 222 N.T.S. 
683. 221 App.Div. 139, affirmed 159 
N.E. 672, 246 N.T. 612. 
yt.—State V. Lapan, 141 A. 686, 101 
Vt. 124. 

GO. Cal.—People v. Thomas, 27 P.2d 
765, 135 CaLApp. 654. « 

La.—State v. Taylor, 139 So. 463, 173 


La. 1010, certiorari denied Taylor 
V. State of Louisiana, 52 S.Ct. 408, 
285 U.S 547, 76 L.Ed. 938. 

N.C.—State v. Rideout, 126 S.E. 500, 
189 N.C. 156. 

61. Wis.—Pollack v. State, 253 N.W. 
560, 215 Wis. 200, affirmed 254 N.W. 
471, 215 Wis. 200. 

30 C.J. p 333 note 50. 

62. Ala.—McGuire v. State, 194 So. 
815, 239 Ala. 315—Skumro v. State, 
170 So. 776, 234 Ala. 4. 

Cal.—People v. Yeager, 229 P. 40, 194 
Cal. 452. 

pia.—Hy.sler v. State, 181 So. 354, 132 
Fla. 209. 

Iowa.—State v. King, 197 N.W. 981, 
198 Iowa 325. 

Ky.—Cantrell v. Commonwealth, 125 
S.W.2d 731, 276 Ky. 820—Warford 
V. Commonwealth, 281 S.W. 819, 213 
Ky. 675. 

Mass.—Commonwealth v. Millen, 194 
N.E. 463, 289 Mass. 441. 

Mo.—State v. Hayes, 256 S.W. 747, 
301 Mo. 304. 

N.M.—State V. Wilson, 46 P.2d 57, 
39 N.M. 284. 

N.C.—State v. Dills, 146 S.E. 1, 196 
N.C. 457. 

Vt.—State V. Lapan, 141 A. 686, 101 
Vt. 124. 

30 C.J. p 333 note 47. 

63. Ark.—Crow v. State, 79 S.W.2d 
75, 190 Ark. 222. 

Cal.—People v. Hatfield, 18 P.2d 366, 
129 Cal.App. 162. 

S.C.—State V. Folk, 166 S.E. 611, 167 
S C 529. 

’ Tex— Collier v. State, 287 S.W. 1095, 
105 Tex.Cr. 246, 

30 C.J. P 333 note 48. 

64. Mass.—Commonwealth v. Desat- 
nick, 160 N.E. 271, 262 Mass. 408 

Mo.—State v. Smith, 281 S.W. 35, 313 
Mo. 71. 

N.C.—State v. Williams, 182 S.E. 131, 
208 N.C. 707—State v. Mozingo, 176 
S.E. 582, 207 N.C. 247—State v. 
Walton, 119 S.E. 886, 186 N.C. 485. 
Wis.—Gelosi v. State, 255 N.W. 893, 
215 Wis. 649. 

65. N.C.—State v. Potter, 19 S.E.2d 

257 221 N.C. 153—State v. Wil¬ 

liams, 182 S.E. 131, 208 N.C. 707 
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—state V. Walton, 119 S.E. 886, 186 
N.C. 485. 

Wis.—Gelosi V. State, 255 N.W. 893* 
215 Wis. 649. 

66, Ark.—Morrow v. State, 284 S.W. 

721, 171 Ark. 1188. 

Ga.—Lawhorn v. State, 123 S.E. 808, 
158 Ga. 473. 

Iowa.—State v. Griffin, 254 N.W. 841, 
218 Iowa 1301. 

Ky.—Long v. Commonwealth, 155 S. 
W.2d 246, 288 Ky. 83—Flowers v. 
Commonwealth, 128 S.W.2d 961, 278 
Ky. 518—Hensley v. Common¬ 
wealth, 69 S.W.2d 17, 253 Ky. 171 
—Burke v. Commonwealth, 66 S.W. 
2d 21, 252 Ky. 34—Johnson v. Com¬ 
monwealth. 56 S.W.2d 968, 247 Ky. 
280—Vanover v. Commonwealth, 54 
S.W.2d 375, 246 Ky. 32—Gilbert v. 
Commonwealth, 14 S.W.2d 194, 228 
Ky. 19—Meek v. Commonwealth, 
283 S.W. 1032, 214 Ky. 572—War- 
ford V. Commonwealth, 281 S.W. 
819, 213 Ky. 675. 

Miss—Allen v. State, 159 So. 533, 
172 Miss. 472—Brown v. State. 115 
So. 433, 149 Miss. 239. 

]Vio.—State V. Ring, 141 S.W.2d 57. 
346 Mo. 290—State v. Recke, 278 S. 
W. 995, 311 Mo. 581. 

Or.—State v. Silverman, 36 P.2d 342, 
148 Or. 296. 

Vt.—State v. Lapan, 141 A. 686, 101 
Vt. 124. 

Wash.— State v. Landaker, 244 P. 555. 

138 Wash. 267. 

30 C.J. P 333 note 49. 

67. Ark.—Owens v. State, 252 S.W. 
25, 159 Ark. 503. 

Cal.—People v. Darrow, 298 P. 1, 212 
Cal. 167. 

68. Cal.—People v. La Fleur, 108 P. 
2d 99. 42 Cal.App.2d 50. 

69. Evidence as to self-defense 
Ordinarily, evidence requiring a 

submission to jury of accused’s plea 
of self-defense will call for a sub¬ 
mission of issue of voluntary man¬ 
slaughter.—State V. Plummer, 107 P. 
2d 319, 44 N.M. 614. 

Evidence held to authorize sub¬ 
mission to the jury of accused s guilt 
of; 
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the province of the jury, sometimes by virtue of stat¬ 
utory provisions, under proper instructions from the 
court to determine from the facts and circumstanc¬ 


es shown by the evidence the degree of the crime of 
which accused may be convicted,'?® and it is error 
for the court to require the jury to render a ver- 


(1) Murder. ^ 

Ky.—Jones v. Commonwealth, 2o- S. 

W. 130, 200 Ky. 65. 

Mich.—People v. Vanderhoof, 208 N. 

W. 458, 234 Mich. 419. 

3 j[iss.—Ashby v. State, 102 So. ISO, 
137 Miss. 133. 

(2) Murder in first degree. 

Ala.—Jackson v. State, 104 So. 220, 
213 Ala. 143. 

Ariz.— Rascon v. State. 57 P.2d 304, 

47 Ariz. 501. 

Ark.—Jimmerson v. State, 275 S.W. 
662, 169 Ark. 353—Weldon v. State. 
270 S.W- 968, 16S Ark. 534. 

Cal.—People v. Stevens, 53 P.2d 133, 

5 Cal 2d 92. 

Colo.—Herrera v. People. 287 P. 643, 
87 Colo. 360. 

Iowa.—State v. Heinz, 275 N-W. 10, 
223 Iowa 1241, 114 A.L.R 959 
State V. Berlovich, 263 N.W. 853, 
220 Iowa 1288—State v. Matheson, 
261 N.W- 787, 220 Iowa 132—State 

V. Griffin. 254 N.W. 841. 218 Iowa 
1301 —State v. Brewer, 254 N.W. 
834, 218 Iowa 1287—State v. Wood- 
mansee, 233 N.W. 725, 212 Iowa 
596. 

Mich—^People v. Abernathy, 235 N 

W. 261, 253 Mich, 583. 

jlo.—State V. Lindsey, 62 S.W.2d 420, 
333 Mo. 139—State v. Stallings, 33 
S.W.2d 914, 326 Mo. 1037—State v. 
Bell. 289 S.W. 619, 316 Mo. 185. 

N.C.—State v. Cureton, 3 S.E.2d 343, 
215 N.C. 778—State v. Buffkin, 183 
S.E. 543, 209 N.C. 117—State v. 
Casey, 159 S.E. 337, 201 N.C. 185. 
Tex.—Hall v. State, 260 S.W, 878, 97 
Tex.Cr. 158—Walker v. State, 251 
S.W. 235, 94 Tex.Cr. 414. 

(3) Murder in second degree. 

Mo.—State v. Privett, 152 S.W.2d 73, 

347 Mo. 1144—State v. Posey, 152 
S.W.2d 34, 347 Mo. 1088—State v. 
Todd, 116 S.W.2d 113, 342 Mo. 601 
—State V. Reagan, ICS S.W.2d 391 
—State V. Wampler, 58 S.W.2d 266. 
Neb.—Chadek v. State, 294 N.W. 384, 
138 Neb. 626. 

(4) Manslaughter. 

Fla.—Covington v. State, 200 So. 531, 
145 Fla. 680. 

Ky.—Bowling v. Commonwealth, 161 
S.W.2d 942, 290 Ky. 455—Farley v. 
Commonwealth, 139 S.W.2d 745, 282 
Ky. 668—Bryant v. Commonwealth, 
113 S.W.2d 1118, 272 Ky. 222—Frost 
V. Commonwealth, 83 S.W.2d 23, 
259 Ky. 689—Caudill v. Common¬ 
wealth, 289 S.W. 371, 217 Ky. 403. 
N.C.—State v. Robinson, 125 S.E. 
617, 188 N.C. 784—State v. Melton, 
122 S.E. 17, 187 N.C. 481. 

S.C.—State V. Nelson, 7 S.E.2d 72, 
192 S.C. 422. 

Wash.—State v. Gallagher, 103 P.2d 
1100, 4 Wash.2d 437. 


(5) Voluntary manslaughter. 

Ga --James v. State, 20 S.E.2d 87, 67 
Ga.App. 300. 

Kv—Radford v. Commonwealth. lb& 

S.W'.2d 990. 292 Ky. 

Commonwealth. 135 S.W.2d 896, 281 
301—Terrill v. Commonwealth, 

125* S.W.2d 1015, 277 Ky. 155 —Clark 

V. Commonwealth, 109 S.W. 2d 3-<, 

’70 Ky 115— Stean v. Common- 
wealth, 102 S.W.2d 363. 267 Ky. 
413 _Cook V. Commonwealth, 91 S. 

W. 2d 25, 262 Ky. 718—Long v. 
Commonwealth, 90 S.W.2d 1007, 262 

619— Cole V. Commonwealth, 86 
SW.2d 305, 260 Ky. 554 — Walker 
V. Commonwealth, 31 S.W. 2d 721, 
235 Ky. 471— Caudill v. Common¬ 
wealth, 27 S.W.2d 705, 234 Ky. 142. 
Evidence held not to authorize sub¬ 
mission to the jury of accused's guilt 
of: 

(1) Murder. 

Kan.—State v. Ridge, 61 P.2d 109, 
144 Kan. 402. 

Miss.—Travis v. State, 9 So.2d 880. 

(2) Murder in third degree.—Lee 
V. State, 294 N.W. 513, 236 Wis. 181. 

(3) Manslaughter.—State v. Mar¬ 
tin, 30 P.2d 660, 176 Wash. 637. 

(4) Manslaughter in second degree. 
—Lee v. State, supra. 

?0. Ala.—Rowe v. State, 11 So.2d 
749—Adams v. State, 186 So. 140, 
237 Ala. 163—Russo v. State, 181 
So. 502, 236 Ala. 155—Oliver v. 
State, 175 So. 305, 234 Ala. 460— 
Jackson v. State, 145 So. 656, 226 
Ala. 72—Diamond v. Slate, 123 So. 
55. 219 Ala. 674—Carter v. State, 
123 So. 50, 219 Ala. 670—Collins 
V. State, 115 So. 223, 217 Ala. 212 
— Wilson V. State, App., 11 So.2d 
563, ceruorari denied. Sup., 11 So.2d 
56S—Duncan v. State, 6 So.2d 450, 
30 Ala.App. 356, certiorari denied 
6 So.2d 454, 242 Ala. 329—Ingram 
V. State, 194 So. 694, 29 Ala.App. 
144, certiorari denied 194 So. 697, 
239 Ala. 244—^Wade v. Slate, 192 
So. 425, 29 Ala.App. 115—Ware v. 
State, 188 So. 76, 28 Ala.App. 485— 
Cowells V. State, 180 So. 734, 28 
Ala.App. 197—Brew v. State, 174 
So. 544, 27 Ala.App. 483—Campbell 
V. State, 173 So. 96. 27 Ala.App. 389 
—Green v. State, 158 So. 768, 26 
Ala.App. 287—Bagwell v. State, 128 
So. 359, 23 Ala.App. 348, certiorari 
denied 128 So. 362, 221 Ala. 219— 
Bagwell V. State, 117 So. 906, 22 
Ala.App. 567—Montgo-mery v. State, 
108 So. 348, 21 Ala.App. 327, cer¬ 
tiorari denied 108 So. 349, 214 Ala. 
476—Gotcher v. State, 101 So. 310, 
20 Ala.App. 207. 

Ariz.—Short v. State, 87 P.2d 266, 53 
Ariz. 185—Harris v. State, 46 P.2d 
1082. 46 Ariz. 121. 


^x*k.—Barnes v. State, 83 S.W.2d 68, 

190 Ark. 1061—Adams v. State, 293 
S W. 19, 173 Ark. 713—Smalley v. ■ 
State, 269 S.W. 49, 167 Ark. 678. 
Cal.—People v. Gingell. 296 P. 70, 211 
Cal. 532. 

Conn.— State v. Chin Lung, 139 A. 

91, 106 Conn. 701. 

Pel._State v. Donovan, 8 A 2d 876, 

1 Terry 257—State v. Lee, 171 A. 
195, 6 W.W.Harr. 11—Slate v. Har¬ 
ris, 134 A. 693, 3 W.W.Harr. 236. 
p.C.—Bostic v. U. S., 94 F.2d 636, 68 
App.D.C. 167, certiorari denied 58 
S.Ct. 523. 303 U.S. 635, 82 L.Ed. 
1095. 

Fla.—Do.vis v. State, 187 So. 783, 137 
Fla. 423—Lewis v. State, 177 So 
205, 129 Fla. 615—Fortner v. State, 
161 So. 94, 119 Fla. 150. 

Ga.—Reed v. State, 25 S.E.2d 692— 
Blakewood v. State, 25 S.E.2d 643 
—Smith V. State, 148 S.E. 531, 168 
Ga. 611—Freeman v. Slate, 123 S. 

E. 126, 158 Ga. 369—Jackson v. 
State, 120 S.E. 535, 156 Ga. S42— 
Greenway v. State, 1 S.E.2d 217, 59 
Ga.App. 461—Whitfield v. State, 145 
S.E. 105, 38 Ga.App. 661. 

Idaho.—State v. Hargraves, 107 P.2d 
854. 62 Idaho 8. 

Ill.—People v. Papas, 44 N.E.2d 896, 
381 Ill. 90—People v. Dascola, 153 
N.E. 710, 322 Ill. 473. 

Ind.—Landreth v. State, 171 N.E 
192, 201 Ind. 601, 72 A.L.R. 891. 
Iowa.—State v. Harness, 241 N.W. 
645, 214 Iowa 160—State v. Har¬ 
ness, 238 N.W. 430, 214 Iowa 160— 
State v. Woodmansee, 233 N.W. 725, 
212 Iowa 596. 

Ky.—Davis v. Commonwealth, 111 S. 
W.2d 640, 271 Ky. 180—Common¬ 
wealth V. Beverly, 34 S.W.2d 941, 
237 Ky. 35—Napier v. Common¬ 
wealth, 5 S.W.2d 902, 224 Ky. 158 
—^Waters v. Commonwealth, 298 
S.W. 1078, 221 Ky. 433—Stidham 
v. Commonwealth, 297 S.W. 929, 221 
49 —Mason v. Commonwealth, 
272 S.W. 397, 209 Ky. 157. 

La.—State v. Goodwin, 179 So. 691, 
189 La. 443. 

Mass.—Commonwealth v. Osman, 188 
N.E. 226, 284 Mass. 421—Common¬ 
wealth V. Knowlton, 163 N.E. 251, 
265 Mass. 382—Commonwealth v. 
Taylor, 161 N.E. 245, 263 Mass. 356 
—Commonwealth v. Heinlem, 152 
N.E. 380, 256 Mass. 387. 

Mich.—People v. Collins, 5 N.W.2d 
556, 303 Mich. 34—People v. Cel- 
lura, 284 N.W. 643, 288 Mich. 54— 
People V. Treichel, 200 N.W. 950, 
229 Mich. 303. 

Miss.—Webster v. State, 12 So.2d 533 
—Hartfleld v. State, 189 So. 530, 
186 Miss. 75—Irby v. State, 185 So. 
812, 186 Miss. 161—Brooks v. State, 
173 So. 409, 178 Miss. 575 —Butler 
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V state, 170 So. 148, 177 Miss. 91— 
Busby V. State, 170 So. 140, 177 
Miss. 68, setting aside 168 So. -86 
—Calvin V. State. 168 So. 75, ITo 
■Miss 699—Maddox v. State, 16o 
So 449 173 Miss. 799 -White v. 

State 144 So. 694 —Jackson v. 
State’ 130 So. 729, 158 Miss. 524. 
Mf-SUte V. Jackson, 130 S.W.2d 
595, 344 Mo. 1055—State v. Reagan, 

108 S.W.2d 391—State v. Kennedy, 
lOS S.W.2d 384—State v. Batson. 

96 SW.2d 384, 339 Mo. 298—State 
V. Markel, 77 S.W.2d 112, 336 Mo 
129—State V. Buckner, 72 S.W.2d 
7 ^ 335 Mo. 229—State v. Copeland, 
n SW2d 746. 335 Mo. 140-State 
V Stallings. 64 S.W.2d 643. 334 Mo. 

1—State V. Cook. 44 S.W.2d 90— 
State V. Ryland. 25 S.W.2d 109 
3-’4 Mo. 714—State v. Mull, 300 
s\v * 511, 318 Mo. 647—State v. 
Lucas. 292 S.W. 714, 316 Mo. 904, 
rehearing denied 293 S.W. 1051, 316 
Mo. 904—State v. Bell, 289 S.W. 
619, 316 Mo. 185 —State v. Robi- 
nett, 279 S.W. 696. 

Mont.— State v. Mumford, 222 P. 447, 

69 Mont. 424. 

Neb —Denison v. State, 221 N.W. 683, 
117 Neb. 601 —Welter v. State. 206 
N.W. 16, 114 Neb. 28. 
jj.j.—State V. Cox. 23 x\.2d 555, 12S 
N.J.Law 108—State v McNamara. 
184 A. 797, 116 N.J.Daw 497, dis¬ 
senting opinion 185 A. 479, 116 N. 
J.Law 497, certiorari denied Mc¬ 
Namara V. State of New Jersey, 57 
S.Ct. 32, 299 U.S. 568, 81 L Ed. 419. 
N.M.—State v. Riddel, 37 P.2d 802, 

38 N.M. 550. 

N’.y. _People V. Buchalter, 45 N.E.2d 

225 289 N.T. 181, rehearing denied 
45 'N.E.2d 425, 289 N.T. 244, af¬ 
firmed Buchalter v. People of State 
of New York, 63 S.Ct. 1129, 319 U. 

S 427, 87 UEd. 1492, and motion 
denied 50 N.E.2d 309, 290 N.T. 927 
—People V. Brengard, 191 N.E. 850, 
265 N.T. 100, 93 A.L.R. 1465—Peo¬ 
ple V. Colantone, 152 N.E. 700, 243 
N.T. 134, affirming 210 N.Y.S, 901, 
214 App.Div. 822. 

N.C.—State v. Sheek, 15 S.E.2d 282, 
219 N.C. 811—State v. Cureton, 11 
S.E.2d 469, 218 N.C. 491—State v. 
Brown, 11 S.E.2d 321, 218 N.C. 415 
—State V. Hudson, 10 S.E.2d 730, 
218 N.C. 219—State v. Cade, 2 S.E. 
2d 7, 215 N.C. 393—State v. Taylor, 
196 S.E. 832, 213 N.C. 521—State 
V. Perry, 193 S.E. 727, 212 N.C. 
533—State v. Bell, 192 S.E, 852, 
212 N.C 20—State v. Edmundson. 
188 S.E. 86, 210 N.C. 639—State 
V. Eubanks, 184 S.E. 839, 209 N C. 
758—State v. Brooks, 172 S.E. 879, 
206 N.C. 113—State v. Langley, 169 
S.E. 705, 204 N.C. 687—State v. 
Macon, 152 S.E. 407, 198 N.C. 483. 
Ohio.—State v. Rosenberry, 16 N.E. 

2d 201, 134 Ohio St. 108. 

Okl.—Roddy v. State, 125 P.2d 236, 
74 Okl.Cr. 251—Phelps v. State, 
78 P.2d 1068. 64 Okl.Cr. 240—Strick- 


land V. State. 2S7 P. 822, 46 Okl. 

Cr. 437. , ^ 

Pa—Commonwealth v. Kelly, 4 A.2d 
805, 333 Pa. 280 —Commonwealth v. 
Flax. 200 A. 632, 331 Pa. 145— 
Commonwealth v. Oreszak, 195 A. 

45 328 Pa. 65—Commonwealth v. 

Capalla, 185 A. 203. 322 Pa. 200— 
Commonwealth v. Drennan, SO Pa. 
Super. 286—Common v/ealth v. 
Grimm, 5 Pa.Dist. & Co. 287. 

R. L—State V. Chin Ting, 136 A. 8. ^ 

S. C.—State V. Osborne, 25 S.E.2d 561. 
Tenn.—Wade v. State, 124 S.W.2d 

710, 174 Tenn. 248. 

Tex.—Ex parte Coward, Cr.. 170 S 
W.2d 754—Stephens v State, Cr., 
165 S.W.2d 721—Blanton v. State 
161 S.W.2d 1063. 144 Tex.Cr. 198 
—Huntsman v. State. 143 S.W.2d 
587 140 Tex.Cr. 62—Mitchell 

State, 92 S.W.2d 1027. 130 Tex.Ci 
107—Prendez v. State, 77 S.W.2d 
660, 127 Tex.Cr. 574—Hai nie v. 

State. 34 S.W.2d 285. 116 Tex.Cr. 
465 —Corona v. State, 300 S.W 79, 
108 Tex.Cr. 317—MilliKir. v. rotate, 
296 S.W. 547. 107 Tex.Cr 332— 

Jackson v. State, 29*: S.W. 887, 106 
Tex.Cr. 387—Davis v. State, 292 
S W 220, 106 Tex.Cr. 300—Garland 
v' State. 291 S.W 244, 1U6 Tex Cr. 
141 —Liston ^ Stale, 289 S.W. 395, 
105 Tex.Cr. 531—Purvis v. State. 
284 S.W. 588. 104 Tex Cr. 408— 

Moore v. State, 281 S.W. 1080, 103 
Tex.Cr, 566—Talamantes v. State, 
275 S.W. 1052, 101 Tex.Cr. 407— 

Payne v. State, 272 S.W. 788. 100 

Tex.Cr. 241—Fuller v. State, 254 S. 
W. 967, 95 Tex.Cr. 452—^Walker v. 
State, 251 SW. 235, 94 Tex.Cr. 414. 
Utah.—State v. Turner, 79 P.2d 46, 
95 Utah 129. 

Va.—^Williamson v. Commonwealth, 
23 S.E.2d 240, 180 Va. 277—Brad¬ 
shaw V. Commonwealth, 4 S.E.2d 
752, 174 Va. 391—Mosby v. Com¬ 
monwealth, 190 S.E. 152, 168 Va. 
688—Clinton v Commonwealth, 172 
S.E. 272, 161 Va. 1084—Tucker v. 
Commonwealth, 167 S-E. 253, 159 
Va. 1038—Ballard v. Common¬ 
wealth, 159 S.E. 222, 156 Va. 980. 
Wash.—State v. Brown, 35 P.2d 99, 
178 Wash. 588—State v. Martin, 30 
P.2d 660, 176 Wash. 637—State v. 
Kwan, 25 P.2d 104. 174 Wash. 528 
—State v Cooley, 5 P.2d 1005, 165 
Wash. 638. 

W.Va.—State v. Hamrick, 163 S.E. 
86 S 112 W.Va. 157 —State v. Banks. 
129 ’ S.E. 715, 99 W.Va. 711 —State 
v" Porter, 127 S.E. 386, 98 W.Va. 
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j fense as questions of law or fact 
see supra §§ 340-350. 

Culpable neg’lig’ence 
! Question whether negligence is 
I “culpable negligence” within the 
meaning of a statute defining man- 


^is.__Van Rite v. State, 295 N.W. 
688, 237 Wis. 212—Lester v. State, 
28 o’n.W. 334, 228 Wis. 631—Farino 
V. State, 234 N.W. 366, 203 Wis. 374 

_Tendrup v. State, 214 N.W. 356, 

193 Wis. 482—Lasecki v. State, 208 
N.W. 868, 190 Wis. 274. 

30 C.J. P 333 note 52. 

Intent, provocation, and other mat- 
ters'determinative of degree of of- 
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slaughter in the second degree is 
ordinarily a question of fact for the 
■jury - Wilson v. State, 105 P.2d 789, 

70 Oiil.Cr. 262—Freeman v. State, 101 
P.2cl 653. 69 OkLCr. 164. 

Tendency to destroy human life 
, Whether an unlawful act is one 
i which naturally tends to destroy a 
1 human life within statute providing 
! that rhe involuntary killing in the 
.-ommissiori of such an act is murder 
IS a fact question to be determined 
by a jury.—Powell v. State, IS S.E.2d 
678. 193 Ga. 398. 

Accessary before the fact 

Statutory requirement that degree 
of murder shall be found by jury 
did not apply in prosecution for be¬ 
ing an accessary before the fact to a 
murder.—Commonwealth v. Di Stasio, 

11 N.E. 799, 298 Mass 562. 

Statute as to affixing penalty 

Statute permitting jury to affix 
penalty in murder cases of first de¬ 
gree does not extend to degree of 
crime.—People v. Dias, 292 P. 459, 
210 Cal. 495. 

Where self-defense proffered 

In homicide prosecution wherein 
accused admitted his guilt but prof¬ 
fered self-defense as a motive for his 
act, the only question for jury was 
degree of homicide of which accused 
was guilty.—Peterson v. State, 199 
So. 753, 145 Fla. 466. 

Weight of evidence 

(1) The weight of evidence of miti¬ 
gation of the offense is for the jury. 
Ala.—Bolton v. State, 95 So. 874, 209 
Ala. 179. 

—People v. Wells, 76 P-2d 493, 10 
Cal.2d 610—People v. La Fleur, 108 
P.2d 99, 42 Cal.App.2d 50—People 

V. Gebbia, 31 P.2d 822, 138 Cal.App. 
94. 

Del.— State v. Carey, 178 A. 877, 6 W. 

W. Harr. 521. 

(2) Where jury in mvj,rder prosecu¬ 
tion conclude that circumstances of 
mitigation either have not been sat¬ 
isfactorily established by credible 
evidence, or that even if isolated re¬ 
spective facts should have been sat¬ 
isfactorily established, their com¬ 
bined weight has failed to prove an 
ultimate fact which amounts to legal 
mitigation of the offense, as a mat¬ 
ter of additional prerogative, the jury 
have right to reject the whole of 
such evidence and thereupon revert 
to respective remaining questions, if 
any which may relate to the two de¬ 
grees of murder, together with inci¬ 
dental question of recommendation of 
punishment should murder in first 
degree be the verdict.—People v. 
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diet for any particular degreeJ^ It has been held 
that the question of degree is for the jury even 
where the murder was effected by means of poison 
or lying in wait, or where the killing was done in 
the perpetration of, or attempt to perpetrate, one 
of the felonies enumerated in the statutes defining 
murder in the first degree,'^^ although there is au¬ 
thority to the effect that such means of killing or 
such attendant circumstances are by the terms of 
the statute made conclusive of the degree of the 
crime, so that the jury are without discretion ex¬ 
cept in determining such facts.'^® The jury, how¬ 
ever, have no arbitrary discretion in the matter, 
as the degree of the offense depends on the facts as 
the jury find them to be, and the application of the 
law laid down by the court to that state of facts,^* 
and they have not either the legal or the moral 
right to disregard the evidence and find one who 
is clearly guilty of one degree of crime guilty of 
another degree or acquit him.'^® 

Whether there is a legal sufficiency of evidence 
in support of a degree of the crime of which ac¬ 
cused may be convicted which will warrant its sub¬ 


mission to the jury is a question of law for the 
court 76 and, where there is no evidence to support 
a particular degree of homicide, the court should 
not submit that issue to the juryJ^ Conversely, a 
refusal to withdraw a question as to a particular 
de<^ree of homicide is proper where there is evi¬ 
dence in support thereof.78 Also, it is the duty of 
the court to say whether there is any evidence that 
would tend to reduce the degree or grade of the 
offense,76 and, where the evidence would not sus¬ 
tain conviction of one degree of homicide, but might 
sustain conviction of a lesser degree, accused is not 
entitled to a general affirmative charge where the 
count of the indictment also, in effect, charges the 
lesser offense.®® 

Under plea of guilty. As a general rule, where 
accused indicted for murder pleads guilty, it is the 
duty of the court, and not of the jury, to determine 
the degree from the evidence.®! However, under 
some statutes, even where accused pleads guilty to 
murder in the first degree, the jury are required to 
find the degree,®® although the court need not sub¬ 
mit to them the question of murder in the second 


Wells, si«)ra—People v. La Fleur, su¬ 
pra. 

(3) In reaching a conclusion in 
murder prosecution as to whether 
circumstances of mitigation had been 
proved to have existed at the time 
of homicide, or whether the killing 
was the willful, deliberate, and pre¬ 
meditated act of accused, jury should 
be guided by rules relating to other 
defenses generally.—People v. Wells, 
supra—People v. La Fleur, supra. 

71. N.J.—State v. Cox, 23 A,2d 555, 
12S N.J Law 108. 

30 C.J. P 334 note 53. 
peremptory instruction 

In homicide cases, “peremptory in¬ 
struction” is one which takes from 
jury duty to fix degree of crime.— 
Commonwealth v. Stelma, 192 A. 
906. 327 Pa. 317. 

72. Pa.—Cornmonwealth v. Santos, 
119 A. 596, *275 Pa. 515. 

30 C.J. P 334 note 54. 

Break in chain of events 

"^\Tiere the indictment charges that 
the homicide was committed in the 
perpetration or attempted perpetra¬ 
tion of a felony enumerated in the 
statute, the jury must decide whether 
the homicidal act was connected with 
the felony or whether there was a 
break in the chain of events. 

Mont.—State v. Jackson, 230 P. 370, 
71 Mont. 421. 

X.T.—People V. Walsh, 186 N.E. 422, 
262 N.T. 140. 

Pa.—Commonwealth v. Kelly, 10 A. 
2d 431, 337 Pa. 171—Commonwealth 
V. Kelly, 4 A.2d 805, 333 Psu 280 


—Commonwealth v. Cantilla, 154 A. 
255, 303 Pa. 102—Commonwealth v. 
Dons, 135 A. 313, 287 Pa. 547. 

Wash.—State v. Daniels, 205 P. 1054, 
119 Wash. 557. 

73. N.M.—State v. Reed, 39 P.2d 
1005, 39 N.M. 44, 102 A.L.R. 995. 

30 C.J. p 334 note 55. 

74. N.C.—State v. Cole, 44 S.E. 391, 
132 N.C. 1069. 

30 C.J. p 334 note 56. 

Wide discretion in finding of fact 
Where one is charged with mur¬ 
der and convicted of manslaughter, 
and the quality of the act is in is¬ 
sue, the jury have a wide discretion 
in their finding of fact.—^Woodward 
V. State, 94 So. 717, 130 Miss. 611. 

75. Utah.—State v. Mewhinney, 134 
P. 632, 43 Utah 135, L.R.A.1916D 
590, Ann.Cas.l916C 537. 

; Determination must be based on the 
evidence 

Olil—Mead v. State, 83 P.2d 404, 65 
Okl.Cr. 86. 

76. D.C.—Kinard v. U. S., 96 F.2d 
522, 68 App.D.C. 250. 

Okl.—Mead v. State, 83 P.2d 404, 65 
Okl.Cr. 86. 

77. DC—Kinard v. U. S., 96 F.2d 
522, 6.8 App.D.C. 250. 

Kan.—State v. Linville, 79 P.2d 869, 
148 Kan. 142. 

Mass.—^Commonwealth v. Green, 20 
N.E.2d 417, 302 Mass. 547. 

Miss.—Adams v. State, lO^ So. 59, 
175 Miss. 868. 

N.M.—State v. Kuykendall, 19 P.2d 
i 744, 37 N.M. 135. 
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Okl.—Mead v. State, 83 P.2d 404, 65 
Okl.Cr. 86. 

Pa.—Commonwealth v. Yeager, 196 
A. 827, 329 Pa. 81. 

S.C.—State V. Jones, 130 S.E. 747, 
133 S.C. 167. 

Instructions as to grade or degree of 
offense see infra §§ 389—398. 

78. Iowa.—State v. Berwick, 187 N> 
W. 460, 193 Iowa 639. 

Miss.—Robertson v. State, 121 So. 
492, 153 Miss. 770. 

N.C.—State v. Graham, 140 S.E. 26,. 
194 N.C. 459. 

Tex.—Purvis v. State, 284 S.W. 588,> 
104 Tex.Cr. 408. 

Utah.—State v. Martin, 300 P. 1034,. 
78 Utah 23. 

Va.—^Williamson v. Commonwealth, 
23 S.E.2d 240, ISO Va. 277. 

Wash.—State v. Davis, 108 P.2d 641, 

6 Wash.2d 696. 

79. Okl.—Cannon v. Territory, 99 P- 
622, 1 Okl.Cr. 600. 

80. Ala.—Willis v. State, 197 So. 62, 
29 Ala.App. 365, certiorari denied 
197 So. 67, 240 Ala. 52. 

81. Fla.—Davis v. State, 187 So. 783, 
137 Fla. 423. 

Ohio—Hoppe V. State, 163 N.E. 715, 
29 Ohio App. 467, error dismissed 
166 N.E. 200, 119 Ohio St. 651. 

Pa.—Commonwealth v. Le Grand, 9 
A.2d 896, 336 Pa. 511. 

30 C.J. p 335 note 60. 

82. Ark.—Ray v. State, 109 S.W.2d 
954, 194 Ark. 1155—Wells v. State,. 
104 S.W.2d 451, 193 Ark. 1092. 

30 C.J. p 335 note 62. 
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degree where there is no evidence of murder in that 
degree.^^ 

Order of considering grades. There is no hard 
and fast rule as to the order in which the jury shall 
consider the grades of homicide of which accused 
can be convicted, and, if the court correctly states 
the law, and the jury follow the instructions in 
reaching the result, accused cannot complain that 
the jury were authorized to consider the more seri¬ 
ous degrees first.®^ 

The province of the court and of the jury as to 
punishment is considered infra § 434. 

§ 353. Miscellaneous Questions 

a. Deadly weapon 

b. Threats 

c. Identification 

d. Negligence 

e. Other questions 

a. Deadly Weapon 

Where the nature of a weapon or the manner In which 
it was used is such that there is doubt as to its character, 
whether deadly or not, the question should be left to the 
jury under appropriate instructions. 

As a general rule the question whether or not a 


particular instrument or a weapon is a deadly one 
is for the decision of the court and, where the 
nature of a weapon and the manner of its use are 
such as to admit of but one conclusion, the question 
as to whether or not it is a deadly weapon is a 
question of law for the court.^^ Where, however, 
the nature of the weapon or the manner in which 
it was used is such that there is doubt as to its 
character, whether deadly or not, the question 
should be left to the jury under appropriate in¬ 
structions. Thus it is ordinarily a question of 
fact for the jury whether or not a stick or a club 
is a deadly weapon, depending on its size and on the 
manner in which it was used,^^ and the same is 
true of a stone or rock,^^ a knife,a pocketknife,®^ 
or a bottle.®^ 

Character of weapon essential to assault with 
dangerous or deadly weapon see Assault and Bat¬ 
tery § 77. 

b. Threats 

Questions as to threats by the accused op by the de¬ 
ceased are usually for the jury. 

The weight and probative force of evidence as 
to threats,93 and the question whether they were in¬ 
tended for, or directed against deceased or the per- 


S3. Colo.—Reppin v. People, 34 P.2d 
71, 95 Colo. 192. 

84. Vt.—State V. Long, 115 A. 734, 
95 Vt. 485. 

85. Pa.—Commonwealth v. Blakeley, 
117 A. 685, 274 Pa. 100. 

30 C.J. p 326 note 93. 

sa Ky.—Angel v. Commonwealth, 
158 S.W.2d 640, 289 Ky. 281. 

[N’-C.—state V. Smith, 121 S.E. 737, 
187 N.C. 469. 

30 C.J. p 326 note 94. 

:Riae applied to: 

(1) Loaded pistols or revolvers.— 
Hadnot v. State, 7 S.W.2d 566, 110 
Tex.Cr. 109—30 C.J. p 326 note 94 
[a] (12). 

(2) Pistols used as firearms.—Til¬ 
ler V. State, 261 S.W. 1030, 97 Tex.Cr. 
404. 

(3) Other weapons see 30 C.J. p 
326 note 94 [a]. 

87. Ala.—Orr v. State, 102 So. 58, 20 
Ala.App. 188, certiorari denied Ex 
parte Orr, 102 So. 61, 212 Ala. 187. 
Ga.—Gazaway v. State, 129 S.E. 888, 
34 Ga.App. 442. 

Ky.—Angel v. Commonwealth, 158 S. 
W.2d 640, 289 Ky. 281—Perry v. 
Commonwealth, l'5l S.W.2d 377, 286 
Ky. 587—Jordan v. Commonwealth, 
31 S.W.2d 697, 235 Ky. 449. 

Mo.—State v. Snow, 238 S.W. 1069, 
293 Mo. 143. 

Xev.—State v. McNeil, 4 P.2d 889, 53 
Nev. 428. 


N.C.—State v. Smith, 121 S.E. 737, 
187 N.C. 469. 

Tex.—McNeill v. State, 80 S.W.2d 
995, 128 Tex.Cr. 250—Newsom v. 
State, 39 S.W.2d 69, 118 Tex.Cr. 496 
—Hawkins v. State, Cr., 32 S.W. 2d 
202—Harcrow v. State, 261 S.W. 
1046, 97 Tex.Cr. 274—^Walker v. 

State, 251 S.W. 235, 94 Tex.Cr. 414. 
30 C.J. p 327 note 95. 

Xtnle applied to: 

(1) A chair. 

—McIntosh V. Commonwealth, 
120 S.W,2d 1031, 275 Ky. 126. 

Tex.—Kouns v. State, 3 Tex.App. 13. 

(2) Other weapons see 30 C.J. p 
327 note 95 [a]. 

88. Cal.—People v. Cook, 102 P.2d 
752, 15 Cal.2d 507. 

Miss.— Lott V. State, 93 So. 481, 130 
Miss. 119. 

Tex.—Broom v. State, 242 S.W. 236, 
92 Tex.Cr. 65. 

30 C.J. p 327 note 96. 

Rule applied to: 

(1) A cane or walking stick. 

Ala.—Turner v. State, 65 So. 719, 11 

Ala.App. 1. 

Ky.—Ward v. Commonwealth, 291 S. 

W. 47, 218 Ky. 217. 

Okl.—Collins v. State, 210 P. 285, 22 
Okl.Cr. 203, 30 A.L,R. 811. 

(2) Butt end of a billiard cue. 
Conn.—State v. Litman, 138 A. 132, 

106 Conn. 345. 

Tex.—Housley v. State, 116 S.W. 816, 
55 Tex.Cr. 372. 
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(3) Other sticks or clubs see 30 C. 
J. p 327 note 96 [a}. 

Pistol or gun used as a club 

When a gun or pistol is used sim¬ 
ply to strike with, it is not necessar¬ 
ily a deadly weapon, but would be 
such or not according to its size and 
the manner of using it; its character 
is usually for the jury to determine. 
—Angel V. Commonwealth, loS S.W. 
2d 640, 289 Ky. 281—30 C.J. p 327 
note 96 [b]. 

89. Ga.—Greenway v. State, 1 S.E.2d 
217, 59 Ga.App. 461. 

30 C.J. p 328 note 97. 

90. Mo.—State v. Gaters, 39 S.W. 2d 
548. 

Tex.—Briscoe v. State, 56 S.W.2d 458, 
122 Tex.Cr. 491—Carney v. State, *6 
S.W.2d 369, 109 Tex.Cr. 624. 

30 C.J. p 328 note 98. 

91. Okl.—Ponkilla v. State, 99 P.2d 
910, 69 Okl.Cr. 31—De Witt v. 
State, 52 P.2d 88, 58 Okl.Cr. 261. 

Tex.—Beckham v. State, 120 S.W.2d 
97, 135 Tex.Cr. 338—Newsom v. 
State, 39 S.W.2d 69, 118 Tex.Cr. 
496. 

30 C.J. p 328 note 99. 

92. Mo.—State v. Ruck, 92 S.W. 706, 
194 Mo. 416, 5 Ann.Cas. 976. 

30 C.J. p 328 note 1. 

93. Ark.—Cook v. State, 258 S.Wi 
136, 162 Ark. 205. 

30 C.J. p 328 note 4. 
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son assaulted, if made by accused,or against ac¬ 
cused, if made by deceased,are usually questions 
of fact for the jury. 

So, also, whether threats by deceased against ac¬ 
cused, in view of the circumstances leading up to 
the killing, constitute justification for the homicide 
is usually a question for the jury.®® 

c. Identification 

Identification of the parties to the crime is ordinarily 
a question of fact for the jury. 

The identification of accused as the person who 
committed the crime,and of deceased as the per¬ 
son on whom the crime was committed by accused, 
is usually a question of fact for the jury under the 
evidence. 


d. Negligence 

It is ordinarily a question of fact for the Jury wheth¬ 
er accused was criminally negligent in causing death. 

It is ordinarily a question of fact for the jury 
whether, under the facts and circumstances of the 
case, accused was criminally negligent in causing 
the death of deceased,^^ as, for example, by the 
failure to provide medical attention.^- However, 
where the circumstances do not show a disregard 
for the safety of others amounting to culpable neg¬ 
ligence, an acquittal may he directed by the court.2 

e. Other Questions 

Various other specific questions have been held ques> 
tions of fact for the jury. 

Various other questions have been held questions 
of fact for the jury where the evidence is conflict¬ 
ing or of such a character that different conclusions 
might reasonably be drawn therefrom,^ such as own- 


04. Ala.—Bedsole v. State, 114 So. 
7S6, 22 Ala..\pp. 274—^Williams v. 
State, 107 So 37, 21 Ala.App. 227 
—Williame v. State, 101 So. 367, 
20 Ala.App. 257. 

La.—State v. Pierce, 126 So. 514, 169 
La. 1025. 

30 C.J. p 328 note 5. 

Statement constituting* tlireat 

In a prosecution for murder, 

whether a statement of accused was 

a threat to kill was for the jury. 

Ala.—Rice v. State, 101 So. 82, 20 
Ala.App. 102. 

N.M.—State V. Todd, 214 P. S99, 28 
518. 

95. Utah.—State v. Jensen, 78 P.2d 
600, 194 Utah 515. 

30 C.J. p 328 note 6. 

9G. Ark.—Garrett v. State, 284 S.W. 
734, 171 Ark. 297. 

Utah.—State v. Jensen, 78 P.2d 600, 
194 Utah ol'o. 

30 C.J. p 328 note 7. 

97. Ala.—Jordan v. State, 142 So. 
665, 225 Ala. 350. 

Cal.—People v. Waller, 96 P.2d 344, 
14 Cal.2d 693—People v. Farringr- 
ton, 2 P.2d 814, 213 Cal. 459. cer¬ 
tiorari denied Farrington v. People 
of State of Ualifornia, 53 S.Ct 456, 
285 U.S. 530, 76 L.Ed. 926. 

Ky.—^Murphy v. Commonwealth, 136 
S.W.2d 545, 281 Ky. 424—-McClerkin 
V. Commonwealth, 299 S.W. 570, 
221 Ky. 6S9. 

Mass.—Commonwealth v. Giacomaz- 
za, 42 N.E.2d 506, 311 Mass. 456. 

Miss.—White v. State, 153 So. 387, 
169 Miss. 332. 

Mo.—Ste.te v. Ring, 141 S.W.2d 57, 
346 Mo. 290—State v. Richards, 67 
S.W.2d 58, 334 Mo. 485—State v. 
Johnson, 2S9 S.W. 789, 316 Mo. 104. 

N.J.—State V. Zied. 183 A. 210, 116 
N.J.Law 234. 

Isr.C.—State V. Wallace, 165 S.E. 716, 


203 N.C. 284—State v. Sterling, 1*56 ' 
S.E. 96, 200 N.C. 18. 

Pa.—Commonwealth v. Melissari, 148 
A. 45, 298 Pa. 63. 

Tex.—Ramirez v. State, 117 S.W.2d 
431, 135 Tex.€r. 192—Johnson v. 
State, 93 S.W.2d 697, 131 Tex.Cr. 
23. 

W.Va.—State v. Myers, 190 S.E. 678, 
118 W.Va. 397. 

30 C.J. p 328 note 2. 

Tracks 

Question whether tracks found at 
the scene of the crime were those of 
accused has been held a question of 
fact for the jury. 

Ala.—Catrett v. State, 146 So. 287, 
25 Ala.App. 334. 

Cal.—People v. Hatfield, 18 P.2d 366, 
129 CaLA'pp. 162. 

30 C.J. p 328 note 2 [a] (1). 

Weiglit to be given testimony iden¬ 
tifying tracks found near scene of 
homicide was held for jury.—State v. 
Martinez, 15 P.3d 685, 36 N.M. 360. 
Identity as confederate 

Evidence in murder trial was held 
sufficient to take to jury question of 
accused’s identity as driver of wait¬ 
ing automobile, entered by actual 
murderer after homicide.—Common¬ 
wealth V. Mamulo, 169 A. 109, 313 Pa. 
214. 

98. Tex,—Johnson v. State, 71 S.W. 
2d 280, 126 Tex.Cr. 356. 

30 C.J. p 328 note 3. 

True name 

Whether deceased was known by 
name alleged in indictment for mur¬ 
der was held for jury.—Johnson v. 
State, 71 S.W,2d 280, 126 Tex.Cr. 356 
—30 CJ. p 328 note 3 [a]. 

99. N.T.—People v. Angelo, 221 N.T. 
S. 47, 219 App.Div. 646, reversing 
214 N.Y.S. 499, 126 Misc. 448, and 
affirmed 159 N.E. 394, 246 N.T. 451. 

30 C.J. p 325 note 83. 
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Tke standard of care to which ev¬ 
ery person is held by law is not to 
be determined by judgment of per¬ 
son charged with negligence, but it 
is that standard which is found in 
the conduct of reasonably prudent 
men in like circumstances, and R is 
for jury to say whether conduct of 
accused charged with involuntary 
manslaughter based on criminal neg¬ 
ligence was that of a reasonably pru¬ 
dent and careful person.—State v.. 
Arnold, Del., 27 A.2d 81, 

Proximate cause 

Question whether negligence of ac¬ 
cused, crossing gateman, in failing 
to lower gates for approaching tram 
after seeing automobile’s approach 
was proximate cause of death of au¬ 
tomobile driver was held for jury.— 
State V. Harrison, 152 A. 867, 107 
N.J.Law 213. 

Beckless disregard of life 
Question whether conduct of ac¬ 
cused amounted to reckless disre¬ 
gard for life was for jury.—State v. 
Arnold, Del., 27 A.2d 81. 

1. Neb.—Stehr v. State, 139 N.W. 
676. 92 Neb. 755, 45 L.R.A.,N.S., 
559, Ann.Cas.l914A 573. 

30 C.J. p 326 note 85. 

2. Ky.—Peay v. Commonwealth, 205 
S.W. 404, 181 Ky. 396. 

N.T.—People v. Angelo, 159 N.E. 394, 
246 N.T. 451, affirming 221 N.Y.S. 
47, 219 App.Div. 646, reversing 214- 
N.Y.S. 499, 126 Misc. 448. 

Okl.—Freeman v. State, 101 P.2d 653, 
69 Okl.Cr. 164. 

3. Ala.—Shumate v. State, 97 So. 
772, 19 Ala.App. 340, certiorari de¬ 
nied Ex parte Shumate, 97 So. 777,. 

I 210 Ala. 252. 
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ership of the murder weapon,* alibi,5 flight,* con- an indictment and proof as to name of deceased 
cealment,*^ and the existence of a variance between or accused.^ 

C. INSTRUCTIOl^S 


§ 354. Nature and Elements of Offense 

Proper instructions as to the nature and elements of 
the offense charged must be given in a prosecution for 
homicide. 

In accordance with the general rules discussed in 
Criminal Law §§ 1193-1198, the court in its charge 
to the jury in a prosecution for homicide ordinarily 
should define accurately the offense charged, set¬ 
ting forth clearly the essential elements thereof,9 


and an instruction is erroneous which assumes to 
state all the elements of the offense charged, but 
omits or erroneously defines one or more of them,^® 
except where the charge as a whole is correct and 
cures such defect in a part thereof.^^ However, 
the state of the evidence and issues created may 
justify a failure to charge on any particular ele¬ 
ment in the case.^^ 

Since “homicide” means the killing of any hu- 


4, Ala.—Dailey v. State, 171 So. 729, 
233 Ala. 384. 

Ga.—Powers v. State, 157 S.E. 195, 
172 Ga. 1. 

N. C.—State v. Casey, 159 S.E. 337. 
201 N.C. 1S5. 

Wash.—State v. Montgomery, 132 P. 
2d 720, 16 Wash.2d 130. 

5. Ark.—Blake v. State, 52 S.W.2d 
644, 186 Ark. 77. 

Ky.—Russell V. Commonwealth, 122 
S.W.2d 1009, 276 Ky. 38. 

-0. Ala.—Curlee v. State, 195 So. 430, 
240 Ala. 16—Slayton v. State, 173 
So. 642, 234 Ala. 1, reversing 172 
So. 632, 27 Ala.App. 422—Salts v. 
State, 110 So, 169, 21 Ala.App. 573, 
certiorari denied 110 So. 170, 215 
Ala. 247. 

Minn.—State v. Rowe, 280 N.W. 646, 
203 Minn. 172. 

Miss.—Young v. State, 117 So. 119, 
150 Miss. 787. 

7. Ala.—Thomas v. State, 92 So. 241, 
18 Ala.App. 314, reversed on other 
grounds 92 So. 244, 207 Ala. 244— 
Montgomery v. State, 91 So. 630, 18 
Ala.App. 213, certiorari denied 91 
So. 923. 207 Ala. 713. 

O, Ark.—Whitney v. State, 4 S.W.2d 
9, 176 Ark. 771—Townsend v. State, 
298 S.W. 3, 174 Ark. 1180. 

Tex.—McGinnis v. State, 78 S.W.2d 
978, 127 Tex.Cr. 621. 

9. Ala.—Guthrie v. State, 130 So. 
374, 24 Ala.App. 50, certiorari de¬ 
nied 130 So. 377, 221 Ala. 609. 

Cal.—People v. Mendez, 223 P. 65, 
193 Cal. 39. 

Ky.—Saylor v. Commonwealth, 276 S. 

W. 841, 210 Ky. 796. 

Mont.—State v. Heaston, 97 P.2d 
330, 109 Mont. 303. 

Pa.—Commonwealth v. Gardner, 128 
A. 87, 2S2 Pa. 458. 

30 CJ. p 339 note 99. 

“Court must give proper instruc¬ 
tions without qualification upon every 
phase of homicide which has sub¬ 
stantial basis in evidence.”—Drake 
v. Commonwealth, 91 S.W.2d 1009, 
1014, 263 Ky. 107. 

Definition in converse language 
In a prosecution for manslaughter, 


an instruction on ordinary care as 
the omission of one person to do 
some act, under given circumstances, 
which an ordinarily careful and pru¬ 
dent man would do under like cir¬ 
cumstances, or the doing of some act 
which an ordinarily careful and pru¬ 
dent man would not do, by reason of 
which omission or act another per¬ 
son is directly endangered in Ijfe or 
bodily safety, contained all that was 
required to inform the jury as to 
their duty although stating the con¬ 
verse of the definition.—State v. 
Weisman, Mo., 256 S.W. 740. 
Negligence 

Where the acts charged in a prose¬ 
cution for manslaughter were unlaw¬ 
ful, so that the negligent perform¬ 
ance of a lawful act was not involved 
in the case, an instruction on crim¬ 
inal negligence was unnecessary.— 
People V. Seiler, 207 P. 396, 57 Cal. 
App. 195. 

Place of crime 

In murder prosecution, instruction 
to find accused guilty if the killing 
was done “at” named county was 
held not error as not confining jury's 
finding to such county.—State v. 
Barr, 102 S.W.2d 629, 340 Mo. 738. 

Ibeference to indictment 

Charge authorizing conviction for 
murder on finding that accused com¬ 
mitted offense charged in manner al¬ 
leged in indictment was not errone¬ 
ous as excluding consideration of 
whether killing was unlawful or 
wrongful, or was actuated by malice, 
where indictment alleged that ac¬ 
cused unlawfully, wrongfully, and 
with malice aforethought killed de¬ 
ceased by shooting her with shotgun. 
—Beckworth v. State, 190 S.E. 184, 
183 Ga. 871. 

Instructions held not misleading 

An instruction for the state in a 
murder case, that murder is the un¬ 
lawful killing of a human being with¬ 
out authority of law, when done by 
any means or in any manner when 
done with the deliberate design to 
effect the death of the person killed, 
was not misleading in containing 
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double negative.—Hays v. State, 94 
So. 212, 130 Miss. 381. 

Inst ructions held sufficient or proper 

(1) Instructions relating to re¬ 
quirements for conviction of infanti¬ 
cide.—Jackson v. Commonwealth, 96 
S.W.2d 1014, 265 Ky. 295. 

(2) Charge defining “homicide” as 
destruction of one human by act, 
agency, procurement, or culpable 
omission of another.—Hogan v. State, 
74 S.W.2d 988, 127 Tex.Cr. 182. 

(3) In prosecution for murder, 
wherein defense alleged mistake in 
identity and self-defense, instruction 
on murder with and without malice, 
and on self-defense based on appar¬ 
ent as well as actual danger and 
communicated threats, was sufficient 
to protect accused in his legal rights. 
—Webb V. State, 117 S.W.2d 426, 135 
Tex.Cr. 207—McElroy v. State, 115 
S.W.2d 971, 134 Tex.Cr. 445. 

(4) Other instructions see 30 C.J. 
p 339 note 99 [a]. 

10. Miss.—Nelson v. State, 92 So. 
66, 129 Miss. 288. 

Neb.—^Hans v. State, 100 N.W. 419, 
72 Neb. 288, 9 Ann.Cas. 1130. 

30 C.J. p 339 note 1. 

11. Cal.—People v. Carrillo, 285 P. 
866, 104 Cal.App. 389. 

Tex.—Johnson v. State, 138 S.W. 
1021, 63 Tex.Cr. 50. 

12. Homicide conceded 

Failure to charge on elements of 
homicide is not prejudicial in a case 
otherwise covered by proper instruc¬ 
tions where the homicide is substan¬ 
tially conceded and the only real is¬ 
sue in th .3 case is whether the crime 
was committed by accused or some¬ 
one else.—People v. Mendez, 223 P. 
65, 193 Cal. 39. 

Time of death 

(1) If all the evidence in the case 
shows that victim died on the spot, 
a failure to charge on the necessity 
of the death occurring within a year 
and a day after the shooting is not 
erroneous.—Fuson v. Commonwealth, 
251 S.W. 995, 199 Ky. 804. 
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man being, as discussed supra § 1, an instruction 
speaking of the killing as a homicide is not er- 

ror.^3 

Statutory offense. Where the offense charged is 
based on statute, it is generally proper and suffi¬ 
cient to charge the offense in the language of the 
statute,although it is not necessary to give the 
exact language of the statute, if the language used 
defines the crime and embodies all the elements 
thereof.^5 Where the offense charged is a statutory 
one, failure of the court to instruct fully as to mur¬ 
der at common law after having instructed as to the 
offense as defined by statute is not error, where no 
request has been made by accused for such instruc- 
tions.i® 

Ultimate facts. The charge should state the ulti¬ 
mate facts to be determined by the jury,!*^ but it is 
not error to refuse to give cumulative instructions 
specifying repeatedly each material ultimate fact to 
be found where the jury have been substantially 
charged on such facts in other parts of the instruc¬ 
tions.^^ 

§ 355 . - Corpus Delicti 

The court should give proper Instructions as to the 


corpus delicti and the duty of the jury with respect 
thereto. 

In its charge to the jury in a homicide prosecu¬ 
tion the court should not assume or state that a 
crime has been committed,!^ but should instruct the 
jury as to their duty to determine, from the facts 
of the case, whether the crime charged was in fact 
committed,^® unless there is no issue thereon,as 
where accused admits that the killing was done by 
him, in which case the court may instruct to that 
effect.22 An admission by accused that deceased’s 
death was caused by a certain agency does not jus¬ 
tify a charge that “a great crime has been commit¬ 
ted” since the admission might be true, and the 
criminal intent be lacking in the person who was 
responsible for such agency.^^ 

Where the court charges as to the corpus delicti, 
it should in effect charge the jury that the corpus 
delicti must be established by the evidence and that 
if it is not so established they should acquit ac- 
cused.24 

Where the statute requires the fact of the killing 
or death to be established by direct or independent 
proof, the court must so charge the jury.25 More 
generally, however, the court may charge that the 


(2) other instructions see 30 C.J. 
p 337 note 86 [b]. 

13. Ga.—Griggs v. State, 86 S.E. 726, 
17 Ga-App. 301. 

14. Nev.—State v. Hall, 13 P.2d 624, 
54 Nev. 213. 

30 C J. p 339 note 3. 

Omission of inapplicable word im- 
material 

Idaho.—State v. Jurko, 245 P. 685, 
42 Idaho 319. 

15. Tex.—Jefferson v. State, 158 S. 
W. 520, 71 Tex.Cr. 120. 

30 C.J. p 339 note 4. 

Omission of meaningless word im¬ 
material.—State V. Jurko, 245 P. 685, 
42 Idaho 319. 

16. Kan.—State v, Estep, 24 P. 986, 
44 Kan. 572. 

17. Cal.—People v. Balkwell, 76 P. 
1017, 143 Cal. 259. 

30 C.J. p 339 note 8. 

18. U.S.—Tucker v. U. S., Ark., 14 
S.Ct. 299, 151 U.S. 164, 38 L.Ed. 112. 

30 C.J. p 339 note 9. 

19. Cal.—People v. Dick, 34 Cal. 663 
—People V. Ah Fung, 16 Cal. 137. 

Ind.—Jackman v. State, 71 Ind. 149. 
30 C.J. p 339 note 11. 

20. Pa,—Commonwealth v. Gardner, 
128 A. 87, 282 Pa, 458. 

30 C.J. p 339 note 12. 

Charge as to another kiinwg 
Where the court had correctly in¬ 
structed on the law of corpus de¬ 


licti, a failure to charge that killing 
of wife of decedent, for whose mur¬ 
der accused was charged, by some 
one other than accused was not part 
of corpus delicti, was held proper un¬ 
der the evidence.—Bradberry v. State, 
154 S.E. 344, 170 Ga. 859. 

Instructions as to corpus delicti gen¬ 
erally see Criminal Law § 1197. 
Presumptions and burden of proof as 
to corpus delicti see supra § 186. 

21. Tex.—Hopkins v. Stale, Cr., 53 
S.W. 619. 

22. Ga.—Hayes v. State, 58 Ga. 35. 
N.J.—Genz v. State, 34 A. 816, 58 N. 

J.Law 482. 

Order of proof 

Instruction that burden was on 
state to prove that deceased was 
murdered before jury could consider 
evidence of confession was held prop¬ 
erly refused as erroneously defining 
“corpus delicti” and barring consider¬ 
ation of confession in determining 
whether corpus delicti was estab¬ 
lished.—Brooks V. State, 173 So. 409, 
178 Miss. 575, 

23. Ind.—Jackman v. State, 71 Ind. 
149. 

24. N.Y.—People v. De Paulo, 138 N. 
E. 498, 235 N.Y. 39. 

30 C.J. p 340 note 16. 

OommissioiL of crime by accused 
Charging that corpus delicti means 
that a crime has been committed and 
that accused committed it was held 
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not prejudicial.—State v. Morrison, 
11 P.2d 619, 52 Idaho 99. 

Instructions held sufficient or proper 

(1) Charge that, unless death of 
deceased was proved and body identi¬ 
fied as wife of accused, there could 
be no conviction, was held not er¬ 
roneous as authorizing conviction if 
body of wife had been found and 
identified or as inadequately advis¬ 
ing jury with reference to corpus 
delicti.—Hogan v. State, 74 S.W.2d 
988, 127 Tex.Cr. 182. 

(2) Charge that, if state failed to 
prove clearly and satisfactorily be¬ 
yond reasonable doubt that body of 
accused’s wife had been found and 
identified so as to establish fact of 
death, there could be no conviction, 
and that wife’s disappearance could 
not be considered by jury for any 
purpose in determining identity of 
body or portions thereof, was held 
not erroneous.—Hogan v. State, su¬ 
pra. 

Proof required 

In prosecution for murder of one 
burned, court properly refused, as 
misleading, a charge that identifica¬ 
tion of unconsumed articles worn by 
deceased must be positive beyond 
reasonable doubt, where there was 
other proof of corpus delicti.—Lewis 
V. State, 125 So. 802, 220 Ala. 461. 

25. N.Y.—People v. De Paulo, 138- 

N.E. 498, 235 N.Y. 39. 

Necessity for direct proof of death 

under statute see supra § 312. 
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corpus delicti may be established by circumstantial 
evidence,26 although in the absence of a request 
cherefor it need not add that this circumstantial ev¬ 
idence should be such as creates cogent, irresistible 
grounds of presumption.^^ A statutory provision 
that no person shall be convicted of homicide unless 
the body of deceased or portions of it are found and 
sufficiently identified to establish the fact of death 
of the person charged to have been killed is a rule 
of evidence and limitation on the quantum of proof 
and need not be charged to the jury.28 


§ 356. -Intent 

a. In general 

b. Inference or presumption of intent 
a. In General 

The court should give appropriate instructions as to 
the intent necessary to constitute the crime charged. 

In a prosecution for homicide, the court should 
properly instruct the jury in clear and certain lan¬ 
guage as to the intent necessary to constitute the 
specific offense charged,^^ and how such intent may 


2S. U.S.—Isaacs v. U. S., Ark., 16 S. 

Ct. 51, 159 U.S. 487, 40 L.Ed. 229. 

Vt.—State V, Davidson, 30 Vt. 377, 
73 Am.D. 312. 

30 C.J. P 340 note 17. 

TTnexplained a,l)seiice 

In a murder trial, it was not er¬ 
ror to refuse an instruction touch¬ 
ing the unexplained absence of the 
victim without tidings for a long 
term of years, when no issue depend¬ 
ent on such unexplained absence was 
involved, and there was no reliance 
on a presumption of death to prove 
the corpus delicti or accused’s guilt. 
—State V. King, 206 P. 883, 111 Kan. 
140, 22 A.L.R. 1006. 

27. U.S.—Isaacs v. U. S., Ark., 16 
S.Ct. 51, 159 U.S. 487, 40 L.Ed. 229. 

28. Tex.—Southern v. State, 132 S. 
W. 778, 60 Tex.Cr, 578. 

30 C.J. p 340 note 19. 

Necessity for finding of body or por¬ 
tions thereof under statute see su¬ 
pra § 312. 

29. Ky.—Pelfrey v. Commonwealth, 
57 S.W.2d 474, 247 Ky. 484. 

Miss.—Herring v. State, 99 So. 270, 
134 Miss. 505. 

Mont.—State v. Heaston, 97 P.2d 330, 
109 Mont. 303. 

N.C.—State v. Debnam, 22 S.E.2d 562, 
222 N.C. 266. 

Pa.—Commonwealth v. Kluska, 3 A. 
2d 398, 333 Pa. 65. 

Tex.—Pope v. State, 72 S.W.2d 278, 
126 Tex.Cr. 395—Briscoe v. State, 
56 S.W.2d 458, 122 Tex.Cr. 491. 

30 C.J. p 340 note 20. 

AS affecting right to acquittal 

Pact that instruction told jury 
that if act was not committed in¬ 
tentionally they could not convict 
accused of murder instead of tell¬ 
ing jury that they should, in such 
event, acquit accused, did not render 
instruction erroneous, where under 
the evidence it did not follow that, 
because homicide was not committed 
intentionally, accused would be en¬ 
titled to an acquittal.—Eagan v. 
State, Wyo., 128 P.2d 215. 

AS affecting punishment 

l-lviiusai oL instruction that jury 
might consider fact that accused, 
in setting fire to building, did not 
intend to commit murder, as charged 


in indictment, in determining punish¬ 
ment, was held not error.—State v. 
Meadows, 51 S.W.2d 1033, 330 Mo. 
1020. 

Culpable negligence 

(1) In prosecution for homicide 
through culpable negligence in set¬ 
ting trap gun, instruction submitting 
question whether accused was guilty 
of culpable negligence in so placing 
gun that it slipped from position and 
killed one, when accused originally 
had no intention of killing, was prop¬ 
er.—State V. Beckham, 267 S.W. 817, 
306 Mo. 566, 37 A.L.R. 1094. 

(2) Instruction on voluntary man¬ 
slaughter by gross negligence in 
handling pistol was held prejudicial 
error because of failure to incorpo¬ 
rate words “when he knew or had 
reason to know that it was danger¬ 
ous to life in the way he used it."— 
Bolen V. Commonwealth, 63 S.W.2d 
772, 250 Ky. 593. 

Ignoring intent as element to be 
proved 

In prosecution for attempt to mur¬ 
der, instruction that attempt exists 
if transaction has begun which would 
end in murder unless interrupted was 
held erroneous, since intent is ele¬ 
ment to be proved.—People v. Miller, 
42 P,2d 308, 2 Cal.2d 527, 98 A.L.R. 
913. 

Intent to kill person other than one 
killed or injured 

(1) In murder prosecution, charge 
that shooting at member of crowd, 
with felonious intent and without 
justification or excuse, authorized 
conviction, although another person 
was killed, was held not erroneous 
as implying that accused, whose de¬ 
fense was alibi, claimed justification. 
—Albritton v. State, 166 S.E. 643, 175 
Ga, 891. 

(2) In murder prosecution, charge 
that one who with malice afore¬ 
thought intends to kill some particu¬ 
lar person but through mistake kills 
another is as guilty as though he 
had killed the person he intended to 
kill was proper.—State v. Burney, 3 
S.E.2d 24, 215 N.C. 598. 

(3) Instruction precluding convic¬ 
tion for felonious assault if evidence 
showed that accused shot at another 
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and had no intent to shoot person 
injured held properly refused, under 
evidence.—State v. Layton, 58 S.'W’.2d 
454, 332 Mo. 216. 

(4) Where two persons are killed 
at same time in pursuance of evinced 
intent to kill both, reference in in¬ 
struction to decision of accused to 
kill one or other is tantamount to 
reference to decision to kill both.— 
State V. Corey, 171 S.E. 114, 114 W. 
Va. 118. 

(5) Charge to convict of murder 
if accused shot at deceased's brother 

i under circumstances amounting to 
murder if brother had been killed 
held proper.—Silva v. State, 15 S.W. 
2d 1046, 112 Tex.Cr. 223. 

XZLteutional use of weapon 

Where the defense is accidental 
shooting, and the intentional use of 
the weapon is not admitted, and be¬ 
comes the crux of the controversy, 
the court must be meticulous in in¬ 
structing jury that the intentional 
use of the weapon is necessary to 
raise the presumption of murder in 
the second-degree.—State v. Debnam, 
22 S.E.2d 562, 222 N.C. 266. 

Knowledge of consequences of act 
In murder prosecution, accused was 
not entitled to instruction that un¬ 
less she knew shotgun was loaded 
with such load as when fired at de¬ 
ceased from distance where gun was 
fired that it would result in death or 
serious bodily injury to deceased ac¬ 
cused should be acquitted.—Rankin v. 
State, 97 S.W.2d 212, 131 Tex.Cr. 174. 

I Instruction on malice aforethought 
Charge stating necessity of malice 
aforethought to convict of murder 
was held sufficient without speci¬ 
fying necessity of specific intent to 
kill because the instruction given 
involves submission of intent to kill. 
—Whiteside v. State, 29 S.W.2d 399, 
115 Tex.Cr. 274. 

Weapon not deadly per se 
Tex.—Sullivan v. State, Cr., 171 S.W. 
2d 353—Shannon v. State, 36 S.W. 
2d 521, 117 Tex.Cr. 429—Stroud v. 
State. 24 S.W.2d 52, 113 Tex.Cr. 621. 
“Willful” and “willfully” defined 
As used in approved instructions 
to be given on further prosecution of 
accused, jointly indicted with com- 
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be proved or arrived at.®*' 

An instruction as to intent must be applicable to 
the issues and evidence,®'’ must not be abstroCt,""' 


and should not be predicated on accused’s secret 
undisclosed intentions.®® Where the jury is in¬ 
structed that accused would be guilty of the offense 


rade for murder, the words "willful” 
end “Willfully” mean intentional and 
not accidental.—Saylor v. Common¬ 
wealth, 276 S.W. S41, 210 Ky. 796. 
presnmptioii of intent 

In murder prosecution where ac¬ 
cused intentionally shot deceased in 
tlie abdomen with a pistol, instruc¬ 
tion putting to jury question of ac¬ 
cused’s intent to kill was properly 
refused on ground that the law pre¬ 
sumed an intent to kill.—Franklin v. 
State, 12S S.W.2d 389, 137 Tex.Cr. 
136. 

With respect to evidence of accident 
In prosecution of wife for shooting 
husband, where wife testified that 
first of three shots fired by her was 
accidental, instruction that, before 
accused could be convicted of murder 
or manslaughter, state had to prove 
beyond reasonable doubt that shot 
claimed to have killed decedent was 
fired intentionally and not accidental¬ 
ly by accused held proper.—State v. 
Johnston. 267 N.W. 698, 221 Iowa 
933. 

Znstnictions held sufficient or not er¬ 
roneous 
<1) In general. 

Cal.—^People v. Coleman, 126 P.2d 
349, 20 Cal.2d 399—People v. Pia- 
nezzi, 108 P.2d 685, 4Z Cal.App.2d 
270, certiorari denied Pianezzo v. 
People of State of California, 62 S. 
Ct. 81, two cases, 314 U.S, 611, 86 
L.Ed. 492 

Ky.—liUttrell v. <'oramonwealth, 63 
S.W.2d 292, 250 Ky. 334. 

.Mo.—State v, Allister, 295 S.W. 754, 
317 Mo 348. 

N.J.—State V, Fuersten, 135 A. 894, 
103 N.J.Law 383. 

N.C.—State v. Watson, 24 S.E.2d 540, 
212 N.C 672. 

Tex.—Pena v. State, Cr., 164 S.W.2d 
703—^Wright v. State, 143 S.W.2d 
949, 140 Tex.Cr, 193—Joubert v. 
State, 124 S.W.2d 368, 136 TexCr. 
219—Kufs V. State, 109 S.W.2d 975, 
i.t3 Tey.Cr. 261--Lusk v. State, 100 
S.W.2d 369, 3 31 Tex.Cr. 503—Stroud 
V. State, 77 S.W.2d 237, 127 Tex.Cr. 
486—-Wolf V. State, 253 S.W. 267, | 
95 Tex.Cr. 237—^Walker v. State, j 
251 S.W. 235, 94 Tex.Cr. 414. 

(2) Charge to acquit accused of 
homicide, if jury had reasonable 
doubt regarding whether accused was 
shooting at deceased’s father in self- 
defense, sufficiently presented defense 
to acquit unless accused intended to 
shoot deceased.—Curtis v. State, 46 
S.W.2d 303, 119 Tex.Cr. 398. 

(3) Where accused in murder pros¬ 
ecution testified that he was drunk 
and had no recollection of shooting 
any one, instruction that gtecused 


should be found guilty If he volun¬ 
tarily killed deceased with malice 
aforethought by shooting him with 
a pistol was not erroneous on ground 
that it failed to require jury to be- 
lieve beyond a reasonable doubt that 
accused had specific intent to kill 
deceased.— Fernandez v. State, 116 S. 
W.2d 1067, 135 Tex.Cr. 12. 

(4) Other instructions see 30 C.J. 
p 340 note 20 [a]. 

Instructions held erroneous 

Neb.—Pembrook v. State, 222 N.W. 

! 956. 117 Neb. 759. 

29 C.J. P 340 note 20 [b]. 

Instructions as to intent in: 

Criminal prosecutions generally 
see Criminal Law § 1198. 
Prosecution for assault with intent 
to kill see infra § 365. 

30. Iowa.—State v. Coleman, 285 N. 
W. 269, 226 Iowa 968. 

Matters to be considered by jury | 
Requested charge that fact that j 
accused struck deceased with some¬ 
thing did not show intent to kill, but 
that such intent must be found be¬ 
yond reasonable doubt from other 
facts and circumstances in evidence, 
was held erroneous, since jury may 
consider all facts and circumstances. 
—^Walker v. State, 282 S.W. 245, 104 
Tex.Cr. 26. 

Second blow as evidence of intent 
In prosecution for murder commit¬ 
ted with ax, instruction that ac¬ 
cused’s intent to kill might be found 
from subsequent blows held not er¬ 
roneous, although first blow alone 
may have caused death.—Common¬ 
wealth v. Weston, 147 A. 79, 297 Pa. 
382. 

TTse of weapon as evidence 

Instruction that accused’s infliction 
of wounds with deadly weapon di¬ 
rected at vital part of body was evi¬ 
dence of intent to kill was held not 
error.—Commonwealth v. Weston, su¬ 
pra. 

31. Ark.—Borland v. State, 249 S.W. 
591, 158 Ark, 37. 

Pa.—Commonwealth v. Kluska, 3 A. 
2d 398, 333 Pa. 65. 

Tex.—Jordan v. State, 296 S.W. 582, 
107 Tex.Cr. 307. 

30 C.J. p 340 note 21. 

Abandonment of design 

Requested instruction on abandon¬ 
ment of criminal design by one of 
those accused was held properly re¬ 
fused, under evidence merely show¬ 
ing flight from scene of crime.— 
People V. Madsen, 270 P. 237, 93 Cal. 
App. 711. 

Intent to kill unnecessary 

(1) The court should not charge on 
specific intent to kill in prosecution 
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for murder as to which general mal¬ 
ice IS sufficient.—People v. Hartwell, 
173 N.E. 112, 341 Ill. 155. 

(2) Instruction requiring intent to 
kill as essential element of crime 
was held not insufficient for omission 
of word ‘ .®!pecific.”—State v. Berlo- 
vich, 263 N.W. 853, 220 Iowa 1288. 

(3) In a murder prosecution, ac¬ 
cused’s requested charge that if he 
had no intent to kill deceased he 
could not be convicted of murder or 
manslaughter in first degree was 
properly refused, since intentional 
firing of pistol at another may sup¬ 
ply all legal elements of intent, how¬ 
ever free action may be from actual 
purpose to kill.—Scott v. State, lOO 
So. 211, 211 Ala. 270. 

(4) Instruction that accused could 
not be convicted of murder in first 
or second degree, or first degree man¬ 
slaughter, unless intending to kill 
or intending an act from which death 
or great bodily harm might result, 
held properly refused.—Helms v. 
State, 116 So. 808, 22 Ala.App. 459. 

(5) Where accused was charged 
with murder and manslaughter, in¬ 
struction to acquit, unless accused 
intentionally killed deceased, should 
not have been given.—Long v. State, 
141 So. 591, 163 Miss. 535. 

Negligent komicide 

In prosecution for murder wherein 
accused was convicted of negligent 
homicide, refusal of requested in¬ 
structions which required jury to- 
find that accused intentionally failed 
to exercise due care was held not 
error, since there is no such thing 
as intentional negligence and finding 
of intent would justify conviction of 
murder.—Stover v. State, 104 S.W.2d 
48, 132 Tex.Cr. 356. 

32. Tex.—Jordan v. State, 296 S.W. 

582, 107 Tex.Cr. 307. 

33. Ala.—Locklear v. State, 87 So. 

708, 17 Ala.App. 597. 

Mo.—State v. Strong, 55 S.W. 78, 153 

Mo. 548. 

30 C.J. p 341 note 22. 

State of accused’s mind 

In murder trial, failure to charge 
that jury should consider state of 
accused’s mind when he shot de¬ 
ceased was held proper.—McBride 
v. State, 51 S.W.2d 385, 121 Tex.Cr. 
409. 

Accused’s testimony as to his in¬ 
tent occupies the same footing as 
that of other witnesses in determin¬ 
ing the necessity of instructions to 
the jury.—State v. Palmer, 88 Mo. 
568. 
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charged if with intent to kill he did the acts which 
killed the victim, and there is no evidence relative 
to accused’s intention, failure of the court to grant 
a request to charge affirmatively regarding accused’s 
specific intent is not error.^^ 

The instruction must not be ambiguous*® or con¬ 
fusing or misleading.** It has been held that it is 
confusing and misleading to charge that accused 
must have had a specific intent to kill, in order to 
convict of murder in either degree,*'^ or of an as¬ 
sault with intent to murder.** 

Time of intent. Instructions with respect to the 
time when the required intent must be present 
should accord with the law on the question.** In 
the case of an offense as to which the evil intent 
must coexist and produce the act, a charge as to 
the existence of an intent at any time prior to the 
commission of the alleged offense is erroneous and 
may be refused.'*® The jury should be admonished 
that evidence of conversations and acts of accused 
some time prior to the offense should be considered 
only as tending, if tending in any way, to show his 

34. Tex.—Pena v. State, Cr., 164 S. 

W.2d 703, 705. 

Basis for determining need for 
charge 

“In the absence of any proof rel¬ 
ative ... [to intention of ac¬ 
cused charged with murder] his in¬ 
tention must be determined from the 
means employed and the manner of 
its use, as well as the seriousness of 
the wounds inflicted,’* in determining 
whether failure to instruct the jury 
affirmatively regarding specifle intent 
to kill was error.—Pena v. State, su¬ 
pra. 

35. Ill.—People v. Scimeni, 147 N,E. 

484, 316 Ill. 591. 

36. Ala.—Sanders v. State, 11 So. 2d 
740. 

N j—state v, Fuersten, 135 A. 894, 

103 N.J.Law 3S3. 

Pa.—Commonwealth v. Kluska, 3 A. 

2d 398, 333 Pa. 65. 1 

W.Va.—State v. Shamblin, 143 S.E. 

230, 105 W.Va. 520. 

30 C.J. p 341 note 23. 

Confused or misleading instructions 
generally see Criminal Law § 1306. 

37. Ala.—Sanders v. State, 11 So.2d 
740. 

30 C.J. p 341 note 24. 

38. Ala.—Dempsey v. State, 72 So. 

773, 15 Ala.App. 199. 

30 C.J. p 341 note 25. 

39. Murder in the first degree 
In murder prosecution, an instruc¬ 
tion that while the law required, in 
order to constitute murder in the 
first degree, that the killing should 
be willful and premeditated, it was 
not necessary that intent or premedi- 
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intent or state of mind at the time of the offense.'*^ 

Use of particular zL^ords. Where particular words 
are required to be used in describing the act, as dis¬ 
cussed supra § 146, such words should be used in an 
instruction on intent, such as that the act was done 

feloniouslyis or willfully,^3 or voluntarily,44 at 

least if requested.45 Where, however, under the 
statute, it is not essential that an indictment for 
murder contain the word “willful” or “willfully,” 
or any other particular word, an instruction defin¬ 
ing the offense need not contain such word,46 and it 
has been held that such word is not essential in 
the instruction even though such word is used in 
the indictment,47 and even though the statute de¬ 
fining the offense uses the word.46 

A general charge that a homicide must have 
been willful is not sufficiently specific in a case in 
which the defense is that the homicide was per in- 
fortuniam.4^ 

Where there are several defendants. The court 
should properly charge as to a common intent, 
where the facts justify such an instruction.50 How- 

46. La.—State v. Robinson, 78 So, 
933, 143 La. 543. 

c 

“Pelcniously” 

Ky.—Parrott v. Commonwealth, 298 
S.W. 675, 221 Ky. 202. 

Omission of word “intentional” 

Instruction requiring finding that 
killing was done willfully was held 
not subject to objection that it did 
not require finding of intentional kill- 
' ing, where “willfully" was appropri- 
' ately defined as meaning intentional¬ 
ly.—State V. Stogsdill, 23 S.W.2d 22, 
324 Mo. 105. 

47. La.—State v. Robinson, 78 So. 
933, 143 La. 543. 

30 C.J. p 341 note 34. 

4a Kan.—State v. Mathews, 21 P.2d 
408, 137 Kan. 546. 

La.—State v. Robinson, 78 So. 933, 
143 La. 543. 

49. La.—State v. Vicknair, 43 So. 
635, 118 La. 963. 

5a Tex.—Proctor v. State, 112 S.W. 

770, 54 Tex.Cr. 254. 

Abaxidonmeut of enterprise 

Charge to acquit of murder if ac¬ 
cused, conspiring with others to com¬ 
mit larceny, sought to prevent lar¬ 
ceny and abandoned intention to com¬ 
mit larceny or participate m killing, 
held proper.—Jackson v. State, 158 S. 
E. 289, 172 Ga. 575. 

Requirement of specific intent 

Failure to charge that specific in¬ 
tent to murder was essential ele¬ 
ment of crime thereof was held not 
error, where murder was in further¬ 
ance of common intent to rob.—Gore 
V. State, 134 S.E. 36, 162 Ga. 267. 


tation should exist for any particular 
length of time before the killing was 
not objectionable on ground that in¬ 
struction did not inform jury that in¬ 
tent to kill should coincide with 
shooting.—State v. Taubenheim, 291 
N.W. 322, 234 Wis. 434. 

40. Tex—Rowley v. State, 292 S.W. 
901, 106 Tex.Cr. 446. 

30 C.J. p 341 note 26. 

Absence of intent before homicide 
Charge to acquit, if accused en¬ 
tered building in which homicide oc¬ 
curred without intent to produce dif¬ 
ficulty, was held properly refused. 
Rowley v. State, supra. 

Instruction held correct 

Instruction, in murder prosecution, 
that intent at any moment before 
or at time of commission of act was 
sufficient held not erroneous as au¬ 
thorizing conviction on intent at any 
previous time.—Eckman v. State, 209 
N.W. 715, 191 Wis. 63. 

41. Ky,— Thacker v. Commonwealth, 
71 S.W. 931, 24 Ky.L. 1584. 

42. Iowa.—State v. Smith, 72 N.W. 
279, 102 Iowa 656. 

30 C.J. P 341 note 31. 

Use of word “feloniously" in indict¬ 
ment see supra § 160. 

43. Mo.—State v. Foran, 164 S.W. 
215, 255 Mo. 213—State v. Phelps, 
76 Mo. 319. 

30 C.J. P 341 note 32. 

Use of word “willfully" in indict¬ 
ment see supra § 160. 

44. Tex.—Crutchfield v. State, 10 S. 
W.2d 119, 110 Tex.Cr. 420. 

45. Tex.— Crutchfield y. State, su¬ 
pra. 
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ever, an instruction which charges one defendant 
with the evil intent of the other participants in the 
offense, without regard to whether he was a prin¬ 
cipal of the first or second degree,or whether he 
was acting without knowledge of their evil intent, 
is erroneous. 

b. Inference or Presumption of Intent 

Where the issues and evidence justify it the court 
may properly instruct that the required intent may be 
inferred from the acts of the accused and the surrounding 
circumstances, provided the jury are charged that the 
question is for their determination. 

In accordance with general rules discussed in 
Criminal Law § 1198 b, where the issues and evi¬ 
dence justify it. the court in a prosecution for homi¬ 
cide may and should instruct the jury to the effect 
that the intent need not be proved by positive and 


direct evidence, but that it may be inferred or pre¬ 
sumed from accused’s acts and the circumstances 
surrounding them,53 although, in accordance with 
the rules stated supra § 340, the jury must be in¬ 
formed as to their duty to determine the question as 
one of fact.54 Thus, subject to these rules, where 
the evidence justifies it, the court may instruct that, 
in the absence of qualifying circumstances, a man 
may be presumed to intend the natural and prob¬ 
able consequences of his acts;®^ that if accused, 
while in possession of his faculties, took the life of 
another deliberately or by some act naturally and 
probably calculated to produce death, he may be 
presumed to have intended such result and that 
in the absence of qualifying acts an intention to 
kill may be inferred or implied from the use of a 
deadly weapon,directed to a vital part or parts of 


XustxnctioiLS lield snficient or prop¬ 
er 

(1) In prosecution for murder, it 
was proper to instruct that, where 
one person contemplates an assault 
on another, and a third person, with 
knowledge of such wrongful intent, 
aids in the commission of the wrong¬ 
ful act, and in its commission the one 
assaulted is killed, the one so aiding 
and abetting is responsible, even 
though not contemplating that the 
killing should occur, but the nature 
of the unlawful act contemplated to 
be done and his intention in so aid¬ 
ing it would affect his degree of 
guilt, and that if one aiding contem¬ 
plated no more than a battery, then 
his crime would not be greater than 
manslaughter, but, if he contemplat¬ 
ed that the person assailed should be 
slain or great bodily harm inflicted, 
then he would be guilty of murder in 
the first or second degree, depending 
on the circumstances attending.— 
State V. King, 197 N.W. 981, 198 Iowa 
325. 

(2) Instruction that, if defendants, 
charged with murder in committing 
robbery, acted by prearrangement 
and with common purpose, it was un¬ 
necessary to determine exact time 
when purpose was formed and pre- 
arrangement made, held not error.— 
Commonwealth v. Heinlein, 152 N.E. 
380, 256 Mass. 387. 

(3) Other instructions see 30 C.J. 
p 341 note 38 [a]. 

Charge as to principals and acces¬ 
saries generally see infra § 388. 

51. Tex.—Parnell v. State, 98 S.W. 
269, 50 Tex.Cr. 419. 

52. Tex.—Parnell v. State, supra. 

53. Cal.—People v. Cook, 102 P.2d 
752, 15 Cal.2d 507. 

Pa.—Commonwealth v. Kluska, 3 A. 
2d 398, 333 Pa. 65—Commonwealth 
V. Millien, 139 A. 851, 291 Pa. 291. 

SO C.J. p 341 note 42. 


Effect on defense of insanity 

Such a charge did not have effect 
of destroying accused's defense of 
insanity, or of nullifying the law 
with reference to that defense as 
given in other instructions.—People 
V. Moriarity, 43 N.E.2d 977, 380 Ill. 
148. 

Inference from fact of killing 

An instruction “that design to ef¬ 
fect death may be inferred from the 
fact of the killing, unless the circum¬ 
stances raise a reasonable doubt 
whether such design exists," in ac¬ 
cordance with statute, was held not 
erroneous, an “inference" being noth¬ 
ing more than a permissible deduction 
from the evidence, while a “pre¬ 
sumption" is compulsory and can¬ 
not be disregarded by the jury.— 
State V. Godlasky, 195 N.W. 832, 47 
S.D. 36. 

Presumptions and burden of proof as 
to intent see supra §§ 187-190. 

54. Wis.—Lowe v. State, 96 N.W. 
417, 118 Wis. 641. 

30 C.J. p 342 note 44. 

55. Ala.—Whitfield v. State, 117 So. 
761, 22 Ala.App. 556. 

30 C.J. p 342 note 45. 

IntezLt to produce abortion 

In homicide prosecution against 
physician who allegedly performed 
an abortion on deceased, an instruc¬ 
tion that when a physician inserts 
into the womb of a pregnant woman 
instruments “calculated” to produce 
irritation and serious derangement of 
the female economy and an abortion 
follows, ihe intention to produce that 
result IS a necessary conclusion from 
the act, was erroneous, since it would 
place every physician in jeopardy 
each time he used instruments under 
the circumstances described in the in¬ 
struction under conditions not in¬ 
volving an intention to perform a 
miscarriage.—Polly v. People, 108 P. 
2d 220, 107 Colo. 6. 
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56. N.T.—People v. Fish, 26 N.E. 319, 
125 N.T. 136, 8 N.Y.Cr. 129. 

Wis.—Beauregard v. State, 131 N.W. 

347, 146 Wis. 280. 

Iiaugruage of statute 
Nev.—State v. Hall, 13 P.2d 624, 54 
Nev. 213. 

As affecting defense of insanity 
In murder prosecution, instruction 
that if jury believed from the evi¬ 
dence, beyond a reasonable doubt, 
that accused committed assault as 
alleged, and that assault was com¬ 
mitted deliberately and was likely to 
be attended with dangerous conse¬ 
quences, intent, requisite to making 
out the case as charged, would be 
presumed, did not have the effect of 
destroying accused's defense of in¬ 
sanity, or of nullifying the law with 
reference to that defense as given 
in other instructions.—People v. Mor¬ 
iarity, 43 N.E.2d 977, 380 III. 148. 

57. Iowa.—State v. Brewer, 254 N.W. 
834, 218 Iowa 1287. 

Miss.—Busby v. State, 170 So. 140, 
177 Miss. 68, setting aside 168 So. 
286. 

Tex.—Dennis v. State, 276 S.W. 715, 
101 Tex.Cr. 454. 

30 C.J. p 342 note 47. 

Statutory presumption 
Or.—State v. Cody, 241 P. 983, 116 Or. 
509. 

Shifting burden of proof 

In murder prosecution, the trial 
court erred in failing to require the 
jury to find beyond a reasonable 
doubt on the evidence offered that ac¬ 
cused killed decedent with a deadly 
weapon before casting any burden on 
accused to go forward with the proof 
tending to mitigate the killing, or to 
excuse it altogether.—State v. Red¬ 
man, 8 S.E.2d 623, 217 N.C. 483. 
Presumption against intent 

A request to charge that “to strike 
one with the barrel of a pistol in¬ 
stead of shooting him with the weap- 
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the body,in a manner calculated to produce, 
and actually producing, death,unless such an in¬ 
struction is not warranted by the facts in the 
case.®® 

Since it is not the intention to use a deadly weap¬ 
on, but the intention to kill, of which the use of 
the weapon is evidence, that constitutes the crime 
of murder, this distinction should be made clear to 
the jury in the instruction on this point.®^ 

Under some statutes, where the evidence does 
not clearly show the nature of the weapon used by 
accused, or that it was the weapon used by him, or 
that it was of necessity a deadly weapon, the court 
should instruct that the instrument or means by 
which the homicide was committed should be con¬ 
sidered in judging the intent of the person offend¬ 
ing,®- and that, if the instrument is one not likely 


to produce death, it is not to be presumed that death 
was designed, unless from the manner in which the 
instrument was used such intention evidently ap¬ 
pears,®® but that the requisite intent may be pre¬ 
sumed from the manner of use.®^ Such an instruc¬ 
tion is not required where accused’s weapon was so 
used as to show an evident intention to kill, and 
there is no evidence that such was not his inten¬ 
tion,®® or where the weapon, either of itself or 
when considered with reference to the manner of 
its use, was a deadly weapon,®® or where there is 
no question as to the killing and the defense is in¬ 
sanity.®'^ Under such a statute accused is entitled 
to a charge that if the jury find the instrument used 
in the homicide was one not likely to produce death, 
before they can find accused guilty of any grade 
of felonious homicide, they must find that from the 
manner of the use of the instrument it was the evi- 


on, not being the ordinary way of 
using the weapon for killing, the in¬ 
tention to kill will be a question of 
fact unassisted by any presumption, 
and, taken in connection with the 
other testimony, the presumption 
may be against an intention to pro¬ 
duce death, for having the means of 
killing, the actor has chosen to avoid 
that end,” was held properly refused 
under the law and evidence.—State 
V. McNeil, 4 P.2d 889, 890, 53 Nev. 
428. 

Instructions held proper 

(1) An instruction that a person is 
presumed to intend natural conse¬ 
quences of his own acts and that if 
accused assaulted victim with a dan¬ 
gerous weapon which destroyed vic¬ 
tim's life, presumption was that ac¬ 
cused intended death or great bodily 
harm was not objectionable as tell¬ 
ing jury that mere proof of a feloni¬ 
ous assault which resulted in death 
would establish premeditation em¬ 
braced in murder in the first degree, 
or as failing to advise jury that pre¬ 
meditation embraced in murder in 
the first degree was not to be in¬ 
ferred.—People V. Cook, 102 P.2d 752, 
15 Cal.2d 507. 

(2) In a prosecution for murder a 
charge that, if the weapon was a 
knife and accused stabbed deceased 
in the neck with it, intent to kill 
might be presumed, held not error on 
the ground that the court omitted 
the qualifying words “and death 
resulted,” the uncontroverted evi¬ 
dence showing that death did result 
from the wound inflicted.—Charlton 
V. State, 121 S.E. 334, 157 Ga. 373. 

(3) Other instructions see 30 C.J. 
p 342 note 47 [a]. 

5S. Mo.—State v. Hart, 274 S.W. 385, 

309 Mo. 77. 

Pa.—Commonwealth v. Kluska, 3 A. 

2d 398, 333 Pa. 65—Commonwealth 

V. Pasco, 2 A.2d 736, 332 Pa. 439— 


Commonwealth v. Troup, 153 A. 
337, 302 Pa. 246—Commonwealth v. 
Green, 144 A. 743, 294 Pa. 573— 
Commonwealth v. Blakeley, 117 A. 
685, 274 Pa. 100. 

Club as deadly weapon 

In a prosecution for murder, where 
accused attacked deceased with a 
club and gave him wounds whereof 
he died, an instruction that a person 
who uses on the body of another 
at some vital part with an intention 
to use it upon him, a deadly weapon, 
such as a club, must, in the absence 
of qualifying facts, be presumed to 
know that it is likely to kill, and 
knowing this must be presumed to 
intend the death which is the prob¬ 
able and ordinary consequence of 
such an act, was not error for fail¬ 
ing to submit to the jury the ques¬ 
tion of whether the instrument pro¬ 
ducing the death was a deadly weap¬ 
on.—Commonwealth v. Blakeley, su¬ 
pra. 

5Q. Nev.—State v. Hall, 13 P.2d 624, 
54 Nev. 213. 

eo. Ga.—Burley v. State, 124 S.E. 
532, 158 Ga. 849. 

Neb.—Valias v. State, 288 N.W. 818, 
137 Neb. 250—Styskal v. State, 215 
N.W. 465, 116 Neb. 8.. 

30 C.J. p 342 note 48. 

Absence of penult to carry pistol 
In prosecution for murder com¬ 
mitted by use of pistol, in which evi¬ 
dence was admitted that accused 
had not been granted permit to car¬ 
ry pistol and that he relied on self- 
defense, instruction that carrying of 
pistol by accused without permit 
was prima facie evidence of intent 
to commit felony held reversible er¬ 
ror.—Everett v. State, 195 N.B. 77, 
208 Ind. 145. 

Defense predicated on intent to fciU 
Where facts attending homicide 
were detailed by eyewitnesses, and 
provocation and self-defense were re¬ 


lied on, instruction as to presumption 
of intent to cause death by use of 
deadly weapon was error, the defens¬ 
es invoked predicating an intent to- 
kill or inflict bodily harm —State v. 
Creighton, 52 S.W.2d 556, 330 Mo. 
1176. 

Omission of rebutting circumstance 
Failure of the court to refer to 
facts and circumstances in the case 
rebutting the inference of intent 
makes such a charge improper.— 
State V. Sauls, 124 S.E. 670, 97 W.Va. 
184—State v. Coleman, 123 S.E. 580, 
96 W.Va. 544—State v. Whitt, 122 
S.E. 742, 96 W.Va. 268. 

61. Mo.—State v. McKinzie, 15 S.W. 
149, 103 Mo. 620. 

30 C.J. p 342 note 49. 

62. Tex.—Collins v. State, 299 S.W. 
403, 108 TexCr. 72. 

30 aj. p 342 note 51. 

Statute repealed 

Tex.—Smart v. State, 146 S.W.2d 397, 
140 Tex.Cr. 664—Davis v. State, 
10 S.W.2d 116, 110 Tex.Cr. 605. 

63. Tex.—Collins v. State, 299 S.W. 
403, 108 Tex.Cr. 72—East v. State, 
296 S.W. 883, 107 Tex.Cr. 460— 
Ingle V. State, 271 S.W. 84, 100 Tex. 
Cr. 7—Mason v. State, 255 S.W. 
986, 96 Tex.Cr. 48—^Walker v. State, 
251 S.W. 235, 94 Tex.Cr. 414. 

30 C.J. p 342 note 52. 

64. Tex.—Forest v. State, 300 S.W. 
51, 108 Tex.Cr. 159—Wolf v. State, 
253 S.W. 267, 95 Tex.Cr. 237. 

66. Tex.—Coates v. State, 203 S. 
W. 904, 83 Tex.Cr. 309—Baker v. 
State, Cr., 81 S.W. 1215. 

66. Tex.—Collins v. State, 299 S.W. 
403, 108 Tex.Cr. 72—Banks v. State, 
268 S.W. 755, 99 Tex.Cr. 181—Cade 
v. State, 258 S.W. 484, 96 Tex.Cr. 
523. 

30 C.J. p 343 note 54. 

67. Tex.—Spivey v. Slate, 77 S.W. 
444, 45 Tex.Cr. 496. 
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dent intention of accused to take the life of de¬ 
ceased,®^ and that he should be acquitted of homi¬ 
cide if he had no intent to kill.®^ Such a statute 
should not be made the basis of an instruction 
against accused, where it conflicts with a charge on 
the presumption of innocence.*^® 

Attempted murder. In a prosecution for attempt¬ 
ed murder, in which intent is an essential element to 
be alleged and proved, an instruction that guilty in¬ 
tent may be presumed from the deliberate commis¬ 
sion of an unlawful act for the purpose of injur¬ 
ing another is improper and prejudicially errone- 
ous.'^i 

Where accused sets up self-defense or justifica- 
Uon, an instruction that the law presumes that he 
intended to kill deceased from the fact that he killed 
him, and that, unless it is shown that his intention 
was other than his act indicated, he should be found 
guilty, is erroneous, since under such circumstanc¬ 
es accused might have intended to kill, and yet have 

been guiltless.'^^ 

68- Tex.—Betts v. State. 133 S.W. 

251, 60 Tex.Cr. 631. 

30 C.J. p 343 note 56. 

83. Tex—Trevino v. State. 161 S.W. 

108, 72 Tex.Cr. 91. 

TO. Tex.—Dugan v. State, 216 S.W. 

161, 86 Tex.Cr. 130—McKenzie v. 

State, Cr., 96 S.W. 932. 

71. Cal.—People v. Miller, 42 P.2d 
308, 2 Cal.2d 527, 98 A.D.R. 913. 

72, Tex.—Parnell v. State, 98 S.W. 

269, 50 Tex.Cr. 419. 

30 C.J. p 343 note 59, 

73- Cal.—People v. Leddy, 273 P. 

110, 95 Cal.App. 659. 

Miss.—^Harris v. State, 166 So. 392, 

175 Miss. 1. 

Mont.—Slate v. Heaston, 97 P.2d 330, 

109 Mont. 303. 

Va.—Hannah v. Commonwealth, 149 
S.E. 419, 153 Va. 863. 

W.Va.—State v. Ponce, 19 S.E. 2d 
221—State v. Muncey, 135 S.E. 594, 

102 W.Va. 462—State v. Wilson, 

121 S.E. 726, 95 W.Va. 525. 

30 C.J. p 343 note 62. 

Chaste cosisidered as a whole in 
determining propriety of particular 
instruction.—Cone v. State, 18 S.E.2d 
850, 193 Ga. 420. 

Effect of words admitting lulling 
Charge to consider whether ac¬ 
cused used words admitting killing 
and, if so, whether they showed mal¬ 
ice, held proper.—Bennett v. State, 

150 S.E. 100, 169 Ga. 367. 

Xnstmctions held sufficient or prop¬ 
er 

(1) In general. 

Ga.—Barker v. State, 150 S.E. 642, 

169 Ga. 414—Reed v. State, 149 S.E. 

23, 168 Ga. 731—^Warren v. State, 

135 S.E. 735, 163 Ga. 176—Robert- 


§ 357. - Malice 

a. In general 

b. Presumption or implication of malice 

c. Malice aforethought 

a. In G-eneral 

Where malice is a material issue in the case, appro¬ 
priate instructions with respect thereto should be givep. 

Where the question of “malice” is in issue as 
element of the offense charged, the court may an^ 
should charge fully and explicitly on that point as 
applied to the facts of the particular case,'^3 ^nd a 
failure or refusal to charge on that element of the 
offense constitutes error but an instruction on 
malice should not or need not be given where mal¬ 
ice is not an element of the offense charged or 
proved.'^® 

General requisites. In accordance with the rules 
relating to instructions in criminal prosecutions in 
general, an instruction as to malice must not be 
argumentative,'^® or confusing or misleading,or 

Statutcry murder 

Under statute making murder in 
committing or attempting to commit 
robbery murder in first degree, re¬ 
fusal to instruct that state has bur¬ 
den to prove beyond reasonable 
doubt, malice, express or implied, 
before conviction for murder in first 
degree in committing robbery can 
be had is not error.—State v. Wil¬ 
liams, 127 S.E. 320, 98 W.Va. 4'58. 

78. Ala.—De Wyre v. State, 67 So. 

577, 190 Ala. 1. 

30 C.J. p 341 note 66. 
lustructious held not argumentative 
V. State, 18 S.E.2d 850, 
193 Ga. 420. 

Ala.—Humber v. State, 99 So. 68, 
19 Ala.App. 151, certiorari denied 
Ex parte State ex rel. Attorney 
General, 99 So. 73, 210 Ala. 559. 
Idaho.—State v. Dunlap, 235 P. 432, 
40 Idaho 630. 

W.Va.—State v. Shamblin, 143 S.E. 

230, 105 W.Va. 520. 

30 C.J. p 344 note 67. 

Instructions held not misleading 
Ga.—Brown v. State, 8 S.E.2d 652, 
190 Ga. 169—Brown v. Slate, 165 S. 
E 252, 175 Ga. 329—Aiken v. State. 
154 S.E. 368, 170 Ga. 895—Brady v. 
State, 126 S.E. 250, 159 Ga. 469— 
Collier V. State, 113 S.E. 213, 154 
Ga. 68. 

Mich.—People v. Dunn, 206 N.W. 568, 
233 Mich. 185. 

Tex.—Meador v. State, 289 S.W. 691, 
lO'o Tex.Cr. 590. 

30 C.J. p 344 note 67 [a]. 
Instructions held misleading 

(1) In prosecution for murder, in¬ 
struction that malice includes, not 
only anger, hatred, and revenge, but 
every unlawful and unjustifiable mo- 


son V. State, 132 S.E. 418, 162 Ga. 
1 . 

Mo.—State v. Allister, 296 S.W. 754, 
317 Mo. 348. 

N.C.—State v. Dalton, 174 S.E. 422, 
206 N.C. 507—State v. Williams, 
116 S.E. 570, 185 N.C. 643. 

Tex.—Smith v. State, 61 S.W.2d 835, 
124 Tex.Cr. 389. 

(2) In prosecution for murder. 

Ga.—Brown v. State, 191 S.E. 108, 

184 Ga. 305—Dupre v. State, 113 
S.E. 428, 153 Ga. 798—Brantley v. 
State, 113 S.E. 200, 154 Ga. 80. 

Ill.—People v. Moriarity, 43 N.E.2d 
977, 380 Ill. 148—^People v. Casey, 
183 N.E. 616, 350 Ill. 522. 

S.C.—State V. Johnson, 152 S.E. 825, 
156 S.C. 63—State v. Robinson, 147 
S.E. 441, 149 S.C. 439. 

(3) Under count for murder and 
for murder in abortion.—People v, 
Stilson, 174 N.E. 45, 342 Ill. 158. 

30 C.J. p 343 note 62 [b]. 

As element of assault with intent to 
murder see infra § 365. 

74, Ky.—Pack v. Commonwealth, 140 
S.W.2d 626, 282 Ky. 835. 

30 C.J. p 344 note 63. 

75. Tex.—Garcia v. State. 156 S.W. 
939, 70 Tex.Cr. 485. 

30 C.J. p 344 note 64. 

In manslaughter case 

Terms “reckless,” “gross,” and 
“wanton,” in instructions on man¬ 
slaughter, mean utterly careless, 
having no regard for consequences, 
or for safety of others, but without 
malice.—Pelfrey v. Commonwealth, 
57 S.W.2d 474, 247 Ky. 484. 
Conviction, for assault 
Cal.—People v. Lopez, 253 P. 169, 81 
Cal.App. 199. 


Ga.—Cone 
77. 
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express an opinion as to what had or had not been 
proved,'?* and must not invade the province of the 
jury,'?* ignore material issues or evidence,** or give 
undue prominence to a particular part of the evi- 
dence,*i and must be applicable to the issues and 
evidence ;** and, although an instruction is legally 
and technically correct in the abstract, it is errone¬ 
ous and may be refused where it is inapplicable to 
the issues and evidence of the case.** 

Definition and explanation. As a general rule 


on an indictment for homicide the court should in 
its instructions specifically define and explain t e 
word “malice”*^ as used as an element of the crime 
charged, and it has been held that a definition of 
“express” and “implied” malice does not cure an 
omission to give such definition.*® It has been said 
that, where malice is defined by statute, it is bet¬ 
ter to charge in the language of the statute,*® al¬ 
though failure to use the identical language of the 
statute is not error if no essential element is omit- 


live, is erroneous, as tending to lead 
jury to believe that they would be 
justified in finding that killing was 
done with malice, if done in anger, 
which would amount only to man¬ 
slaughter.—State V. Dunlap, 235 P. 
432, 40 Idaho 630. 

(2) Requested instruction that 
there is no presumption of malice, 
where accused, accused of murder, 
armed himself for defense, held 
properly refused as misleading.— 
Pauley v. Commonwealth, 144 S.B. 
361, 151 Va. 510. 

(3) Other instructions see 30 C.J. 
p 344 note 67 [b]. 

78, iBLstmctious held not erroneous 
—Adams v. State, 4 S.E.2d 663, 

188 Ga. 668. 

79. Ala.—Allen v. State, 41 So. 624, 
146 Ala. 61, reversed on other 
grounds on rehearing 42 So. 1006 
148 Ala. 588. 

Ga.—Harrison v. State, 92 S.B. 970, 
20 Ga.Ap'p, 157. 

30 C.J. p 344 note 68. 

Instruction amounting to command 
In prosecution for murder, wherein 
accused contended that he fired in 
self-defense, court properly refused 
requested instruction that, if jury 
found or had a reasonable doubt that 
accused had previously been assault¬ 
ed in neighboring town and was car¬ 
rying a gun as a precaution against a 
repetition of such assault, then “you 
will consider” such fact as evidence 
that accused did not have malice 
aforethought in shooting deceased, 
since quoted words amounted to a 
command which the court could not 
properly give, and the carrying of a 
gun for protection did not necessari¬ 
ly negative existence of malice afore¬ 
thought in the shooting, which might 
have arisen for the first time only 
a few moments before the shooting. 
—State V. Cox, Me., 23 A.2d 634. 
Zustmctions not invading province 
of jury 

Ga.—Cone v. State, 18 S.E.2d 850, 
193 Ga. 420. 

Existence of malice 

Requested charge on murder with¬ 
out malice, in effect telling jury that 
deceased’s taking possession of wood 
block was “adequate cause” and that, 
if accused became angered thereby 
so as to render him incapable of cool 

41 C.J.S.-9 


reflection, punishment was limited to 
five years, held properly refused as 
tending to withdraw from jury deci¬ 
sion whether there was malice.— 
Stephens v. State, 68 S.W.3d 181, 125 
Tex.Cr. 397. 

80. Tex.—Butler v. State, >51 S.W.2d 
384, 121 Tex.Cr. 288. 

Issues or evidence not ignored 
Ga.—Cone v. State, 18 S.E.2d 850, 193 
Ga. 420. 

Tex.—Ortiz v. State, 60 S.W.2d 441, 
123 Tex.Cr. 633. 

81. Ala.—Goley v. State, 5 So. 167, 
85 Ala. 333. 

30 C.J. p 344 note 69. 

82. Miss.—Smith v. State, 137 So. 
96, 161 Miss. 430. 

30 C.J. 'p 344 note 70. 

Cruelty as issue 

In a prosecution of accused for 
homicide of one by choking him with 
bare hands, evidence held to raise 
issue of cruelty in the killing, jus¬ 
tifying instruction.—Twyman v. 
State, 258 S.W. 480, 96 Tex.Cr. 439. 

XTse of illustration not in evidence 
is held not error. 

Ga.—Benton v. State, 104 S.E. 166, 
185 Ga, 254—^Hamilton v. State, 
151 S.E. 17, 169 Ga. 613—Collier v. 
State, 113 S.B. 213, 154 Ga, 68. 

N.H.—State V. Mannion, 136 A. 358, 
■82 N.H. 518. 

law properly applied to facts.— 
Ortiz V. State, 60 S.W.2d 441, 123 
Tex.Cr. 633. 

Instructions held applicable under 
the evidence. 

Ga.—Jones v. State, 181 S.E. 80, 181 
Ga. 19—Brown v. State, 165 S.B. 
2-52, 175 Ga, 329. 

Tex.— Sorrell v. State, 120 S.W.2d 
1058, 135 Tex.Cr. 535. 

83. Miss.—Smith v. State, 137 So. 
96, 161 Miss. 430. 

W.Va.—State v. Shamblin, 143 S.E. 

*230, 105 W.Va. 520. 

30 C.J. p 344 note 71. 

Qa.—Peek v. State, 116 S.E. 629, 
155 Ga, 49. 

Mo.—State V. La Mance, 154 S.W.2d 
110, 119, 348 Mo. 484, citing Corpus 
Juris. 

30 C.J. p 345 note 73. 

Effect on defense of insanity 

Instruction that malice includes 
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not only anger, hatred, and revenge, 
but every other unlawful and unjus¬ 
tifiable motive, did not have the ef¬ 
fect of destroying accused’s defense 
of insanity or of nullifying the law 
with reference to that offense as giv¬ 
en in other instructions.—People v. 
Monanty, 43 N.E.2d 977, 380 Ill. 148. 

X»egal malice 

A charge to jury that legal malice 
is not necessarily ill will or hatred, 
but is an unlawful intention to kill 
without justification or excuse, which 
intentio-n must exist at the time of 
the alleged killing, was not open to 
criticism that the word “excuse” was 
used instead of “mitigation.”—Min- 
cey V. State, 200 S.B. 144, 187 Ga. 
281. 

Technical inaccuracy 
Where court made clear that mal¬ 
ice included all evil conditions of 
mind attending a homicide without 
extenuation, excuse, or legal justifi¬ 
cation, technical inaccuracy of court 
in stating that express malice 
“meant an actual intention to kill 
and failure to instruct as to meaning 
of malice was not error.—People v. 
Dunn, 206 N.W. 568, 233 Mich. 185. 
Definitions of “malice” held to be 
substantially correct 
Ga.—'Co-ne v. State, 18 S.E.2d 850, 193 
Ga. 420—Goosby v. State, 112 S.E. 
467, 153 Ga. 496. 

—Fields v. State, 250 N.W. 63, 
125 Neb. 290. 

S.C.—State V. Williams, 164 S.E. 415, 
166 S.C. -63. 

Tex.—Claxton v. State, 4 S.W.2d 542, 
109 Tex.Cr. 345. 

30 C.J. p 345 note 73 [a]. 

Definitions held erroneous 
Ga.—Vincent v. State, 112 S.B. 120, 
153 Ga, 278. 

Neb.—Pembrook v. State, 222 N.W. 
956, 117 Neb. 759. 

S.C.—State V. Cain, 192 S.B. 399, 184 
Q Q 3S8—State v. Howell, 160 S. 
E. 742, 162 S.C. 394. 

Tex.—Spicer v. State, 46 S.W.2d >685, 
120 Tex.Cr. 440. 

85 . Tex.—Moody v. State, 18 S.W. 
94, 30 Tex.App. 422. 

30 C.J. p 345 note 75. 

86. Ga,—Adams v. State, 4 S.E.2d 
663. 188 Ga. 668—Surles v. State, 
97 S.E. 538, 148 Ga, 537. 
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ted, and nothing is added to impair the meaning as 
expressed by the statute.^*^ 

When such issues are presented, the court should 
define and explain ‘'implied malice”^^ and express 
malice”^^ and explain the distinction between the 
two terms.^® Where murder may be committed on 
either kind of malice, and there is evidence which 
would authorize a conviction of murder, it is not 
error to define both express and implied malice.^^ 
W here, however, the evidence conclusively shows 
a murder with express malice, and there is no evi¬ 
dence of a less degree of homicide, it is sufficient if 
the court gives a definition of express malice, and 
need not define implied malice,®^ although the mere 
fact that there is proof of express malice does not 
make abstract an instruction on implied malice from 
other circumstances.^2 

Requests to charge as to the meaning of mal¬ 
ice need not be granted where the subject is ade¬ 
quately covered by the instructions given.94 

b. Presumption or Implication of Malice 

Where the evidence warrants it, the court may give 


appropriate instructions as to the inference or presump, 
tion of malice arising from the circumstances, such as the 
use of a deadly weapon in perpetrating the homicide. 

It is erroneous to instruct that malice is always 
implied, where one person injures another, for in¬ 
jury may be inflicted in self-defense.95 So, in a 
murder case, a charge that malice might be implied 
from an attack with a fist resulting in death is im¬ 
proper, since death does not ordinarily result from 
a blow with a fist.^® 

On the other hand, the court may instruct the 
jury that malice may be implied from the facts and 
circumstances before, at, and after the commission 
of the ofiFense,^^ and where the evidence justifies 
it, as where it shows circumstances indicating mal¬ 
ice, the court may instruct that the law presumes 
every homicide to be malicious, unless the contrary 
appears, from circumstances of alleviation, excuse, 
or justification,^^ and that accused must make out 
such circumstances to the jury’s satisfaction, un¬ 
less they appear from the evidence against him.99 
Thus an instruction that the law implies malice may 


87. Ga.—Adams v. State, 4 S.E.2d 
663. 1S8 Ga. 668. 

8S. Tex.—Connell v. State, 81 S.W. 
746, 46 Tex.Cr. 259. 

N.M.—Territory v. Gonzales, '68 
P. 925, 11 N.3VI. 301. 

30 C.J. 'p 345 note 78. 

90. Tex.—Patterson v. State, Cr., 60 
S.W. 557. 

30 C.J. p 345 note 79. 

91. Ga.—Cobb v. State, 74 S.E. 702, 
11 GaApp. 52. 

Tex.—Brown v. State, 174 S.W. 360, 
76 Tex.Cr. 316. 

9S. Tex.—Thompson v. State, Cr., 24 
S.W. 290. 

S3. Ill.—People V. Pursley, 134 N.B. 
128, 302 Ill. 62. 

94. Cal.—People t. Lopez, 253 P. 
169, SI Cal.App. 199. 

95. Ill.—People v. Martellaro, 117 
X.E. 10-52. 281 Ill. 300. 

96i. Colo.—Me Andrews v. People, 208 
P. 486, 71 Colo. 542, 24 A.L.R. 655. 
Implication of special knowledg'e im- 
proper 

In a trial for murder, where the 
homicide had resulted from an at¬ 
tack with the fist, an instruction as 
to implying malice from the circum¬ 
stances of the case was erroneous in 
charging accused with knowledge of 
the special physical condition of de¬ 
ceased, instead of directing the jury 
to charge accused as to his mental 
condition by the facts as they natur¬ 
ally appeared to him at the time of 
the assault.—McAndrews v. People, 
supra. 


97. W.Va.—State v. Wilson, 121 S.E. 
726. 96 W.Va. 525. 

30 C.J. p 346 note 85. 

Znstmetion as to when law raises 
presumption of malice is proper un¬ 
der the evidence.—Peek v. State, 116 
S.E. 629, 155 Ga. 49. 

Killing while committing rape 
Judge properly charged that, if ac¬ 
cused killed victim in commission of 
rape, jury could imply and find mal¬ 
ice necessary to constitute murder.— 
State V. Scruggs, 116 So. 206, 165 La. 
842. 

Threats as tending to show malice. 
—Reed v. State, 149 S.E. 23, 168 Ga. 
731. 

Presumptions and burden of proof 
as to malice generally see supra § 
191. 

98. Ga.—Thompson v. State, 11 S.E. 
2d 795, 191 Ga. 222—Wilson v. 
State, 10 S.E.2d 861, 190 Ga. 824— 
Benton v. State, 194 S.E. 166, 185 
Ga. 328—Jones v. State, 181 S.E. 
80, 181 Ga. 19—Owens v. State, 136 
S.E. 530, 163 Ga. 561—Robertson v. 
State, 132 S.E. 418, 162 Ga. 1— 
Chance v. State, 119 S.E. 303, 156 
Ga. 428—Davis v. State, 113 S.E. 
11, 153 Ga. 669. 

Pa.—Commonwealth v. Elliott, 140 A. 
537, 292 Pa. 16. 

W.Va.—State v. Wilson, 121 S.E. 726. 

96 W.Va. 525. 

30 C.J. p 346 note 86. 

Accuracy in charge reg.uired 
Where accused alleged that wife's 
death was accidentally caused by 
spilling of corrosive acid on her face 
m struggle for container, accuiacy 
in charge relating to presumption of 
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malice arising from homicide was 
required.—Commomvealth v. Kluska, 
3 A.2d 398, 333 Pa. 65. 

Limitations on rule 

Such an instruction is proper only 
in the case of a felonious or illegal 
or unlawful homicide.—Common¬ 
wealth V. Kluska, supra. 

On conflicting theories 
Where the evidence introduced to 
establish homicide presents two con¬ 
flicting theon-es of fact, one based on 
circumstances indicating malice and 
the other on warranted inferences 
negativing its existence, so that it 
becomes a question of fact as to 
which one of the inconsistent the¬ 
ories is correct, it is proper to charge 
that the law presumes every homi¬ 
cide to be malicious until the con¬ 
trary appears from circumstances of 
alleviation, of excuse, or of justifica¬ 
tion, and that it is incumbent on ac¬ 
cused to show such circumstances, 
unless they appear from the evi¬ 
dence produced against him.—Burley 
V. State, 124 S.E. 532, 158 Ga. 849— 
30 C.J. p 246 note 86 [a]. 

Rebuttal by fact of killing insufa- 
cieut 

Instruction that fact proving kill¬ 
ing may rebut presumption of malice 
from use of deadly weapon was held 
properly refused, since such instruc¬ 
tion pretermits consideration of facts 
attendant on the killing other than 
the fact of killing.—Davis v. State, 
107 So. 737, 214 Ala. 273. 

99. Ga.—Thompson v. State, 11 S.E. 
2d 795, 191 Ga. 222—Wilson v. 

State, 10 S.B.2d 861, 190 Ga. .824— 
Benton v. State, 194 S.E. 166, 185 



41 C.J.S. 


HOMICIDE 


§ 357 


be given where it is shown that a homicide has 
been committed with a deadly weapon, and no cir¬ 
cumstances of mitigation appear,! or where the 
killing was done intentionally without considerable 
provocation,2 and where all the circumstances of 
the killing show an abandoned and malignant heart, 
and in such a case the instruction may be given 
without the qualifying phrase, “unless the evidence 


which proves the killing shows the excuse or ex- 
tenuation.”^ 

Where, however, there is evidence of rebutting 
circumstances, such as accident, provocation, or oth¬ 
er mitigating circumstances, such an instruction as 
to inference or presumption is erroneous,^ at least 
without a qualifying phrase as to rebutting circum¬ 
stances.® It has even been held in such a case that, 


Ga. 328—Jones v. State, 181 S.E. 
80 *181 Ga. 19—Owens v. State, 136 
S E 530, 163 Ga. 561—Robertso-n v. 
s’ta'te, 132 S E. 418. 162 Ga. I— 
Chance v. State, 119 S.E. 303, 156 
Ga. 428—Peek v. State, 116 S.E. 
629, 155 Ga. 49. 

30 C.J. p 346 note 87. 

Effect of absence of other instruc¬ 
tions 

In prosecution for murder of wife, 
charge that the law presumes every 
homicide to be malicious until con¬ 
trary appears from circumstances of 
alleviation, excuse, or justification 
and that accused against whom a 
homicide has been proved must make 
out such circumstances, unless they 
appear from evidence against him, 
was not erroneous on ground that 
court failed to charge in connection 
therewith that, if there was evidence 
of alleviation, justification, or ex¬ 
cuse, burden would shift back to 
state to show that homicide was 
malicious or on ground that it left 
burden on accused throughout trial 
to show lack of malice.—Thompson 
V. State, 11 S.E.2d 795, 191 Ga. 222 
Burden of proof on Sfccused 

In prosecution for murder, where 
evidence showed that killing was 
without justification or provocation, 
instruction that, when killing unac 
companied with circumstances of pal 
nation was proved, burden of dis¬ 
proving malice was on accused was 
held not erroneous.—Little v. Com¬ 
monwealth, 175 S.E. 767, 163 Va. 1020. 


1. Ala.—Baugh v. State, 117 So. 426, 
218 Ala. 87—Barber v. State, 116 
So. 322, 22 Ala.A'pp. 322, certiorari 
denied 116 So. 323, 217 Ala. 3^0. 

Ga.—Swain v. State, 135 S.E. 187, 162 
Ga. 777—Donalson v. State, 149 S. 
E. 429, 40 Ga.App. 360. 

Ind.—^Williams v. State, 147 N.E. 153, 
196 Ind. 84. 

Pa.—Commonwealth v. Pasco, 2 A.*jCI 
■736, 332 Pa. 439. 

Va.—State v. Wilson, 121 S.E. 726, 
95 W.Va. 525. 

30 C.J. p 346 note 88. 

As affecting defense of insanity 
In murder prosecution, instruction 
that if jury believed from the evi¬ 
dence, beyond a reasonable doubt, 
that accused committed assault as 
alleged, and that assault was com¬ 
mitted deliberately and was likely to 
be attended with dangerous conse¬ 
quences, malice, requisite to making 


out the case as charged would be 
presumed, did not have the effect of 
destroying accused’s defense of in¬ 
sanity, or of nullifying the law with 
reference to that defense as given in 
other instructions-—People v. Moriar- 
ity, 43 N.E.2d 977, 380 Ill. 148. 

Assault in manner likely to kill 

(1) Instruction that, where one as¬ 
saults another with dangerous dead¬ 
ly weapon in manner likely to kill, it 
will be presumed, in absence of evi¬ 
dence to contrary, that assault is 
made with malice, held proper.-— 
State V. Woodmansee, 233 N.W. 725, 
212 Iowa 596. 

(2) The use of the word “assumed” 
instead of “presumed” in such an in¬ 
struction is not error, the two words 
being synonymous.—State v. Berlo- 
vich, 263 N.W. 853. 220 Iowa 12SS. 
Counsel’s admission not justifying 

instruction 

Where accused, charged with mur¬ 
der, had pleaded not guilty but had 
not taken stand, admission of ac¬ 
cused’s counsel that he was willing 
for record to shov/ that deceased 
died as a result of gunshot wound 
inflicted by accused did not author¬ 
ize instruction that the admission 
raised presumption that the killing 
was unlawful and that it was done 
with malice and placed on accused 
burden of satisfying jury either that 
accused was wholly justified on 
ground of self-defense or that there 
was no malice.—State v. Baker, 23 S. 
E.2d 340, 222 N.C. 42-8. 

Similar instructions held proper 

(1) Instruction that malice was in¬ 
ferred when responsible person, with¬ 
out authority, and under circum¬ 
stances indicating deliberation, and 
without apparent provocation or ne¬ 
cessity, wounded another in a vital 
part with a deadly weapon, was not 
erroneous.—State v. Corneille, 96 So. 
813, 153 La. 929. 

(2) Charge that shooting of re¬ 
volver by accused at deceased was 
unlawful act so that killing was pre¬ 
sumed to be malicious, and was 
therefore murder, unless accused pro¬ 
duced evidence of circumstances 
from which justification, excuse, or 
extenuation might arise, held correct 
in connection with context of charge. 

_State V. Corrado, 172 A. 571, 113 

N.J.Law 53. 

Ga.—Morris v. State, 194 S.E. 214, 
185 Ga. 67 —Williams v. State, 145 


S.E. 458, 167 Ga. 282—Bryant^ v. 
State, 121 S.E. 574, 157 Ga. 195. 

30 C.J. p 346 note 89. 


3. Ga.—Morris v. State, 194 S E. 
214, 185 Ga. 67—^Williams v. State', 
145* S.E. 458, 167 Ga. 282. 

4. Ala.—Stillwell v. State, 19 So. 
322, 107 Ala. 16—Newsom v. State, 

72 So. 579, 15 Ala.App. 43, certio¬ 
rari denied 73 So. 1001, 198 Ala. 
692. 

Bequests properly refused 

Instruction that, while the law au¬ 
thorized presumption of malice from 
use of a deadly weapon, circumstanc¬ 
es might repel this presumption, and 
that if, after considering all the evi¬ 
dence, the jury had a reasonable 
doubt whether the shot was fired 
maliciously, they should acquit, was 
erroneous, and properly refused. 
Windom v. State, 93 So. 79, IS Ala. 
App 430, certiorari denied Ex parte 
Windom, 93 So. ’924, 208 Ala. 701. 

5 ^ Ga.—Burley v. State, 134 S.E. 532, 
158 Ga. 849. 

Miss —Hartfield v. State, 170 So. 531, 
176 Miss. ' 776 —Batiste v. State, 147 
So 318, 165 Miss. 161 —Winchester 
V. State, 142 So. 454, 163 Miss. 462 
—Smith V. State, 137 So. 96, 161 
Miss. 430. 

Neb.—Quijas v. State, 275 N.W. 588, 
133 Neb. 410 —Whitehead v. State, 
212 NW. 3'5, 115 Neb. 143 —Egbert 
V. State, 198 N.W. 1014. 112 Neb. 
129. 

30 C.J. P 346 note 91. 

Presumption yields to evidence 

Where all facts surrounding hom¬ 
icide are fully disclosed, it is error 
to instruct jury that deliberate use 
of a deadly weapon is evidence of 
malice, or that malice is presumed 
from such use, since presumption 
must yield to evidence.—Hartfield v. 
State, 170 So. 531, 176 Miss. 776— 
Winchester v. Slate, 142 So. 454, 163 
Miss. 462. 

G. Ala.—McDowell v. State, 191 So. 
894, 238 Ala. 482—Berry v. State, 
95 So. 453, 209 Ala. 120—Smith v. 
State. 92 So. 93, 18 Ala.App. 318. 
Ga.—Brown v. State, 191 S.E. 108, 
184 Ga. 305. 

V^-.Va.—Slate v. Garner, 124 S.E. 681, 
97 W Va. 222—State v. Sauls, *124 
SE 670* 97 W.Va. 184—State v. 
Coleman, 123 S.E. 580, 96 W.Va. 544 
—State V. Whitt, 122 S.E. 742. 96 
W.Va. 268. 
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if requested, the court should instruct that the fact 
of the killing, under such circumstances, creates no 
presumption of malice.*' 

In some jurisdictions where the circumstances are 
shown, it is error for the court to instruct the jury 
that the law presumes malice from the facts and 
circumstances, connected with the homicide, such as 
the use of a deadly weapon, since such presumption 
is a presumption of fact and clearly within the prov- 


c. Malice Aforethonght 

An appropriate charge on “mafice aforethought" 
should be given where it is a necessary element of the 
offense charged and is properly in issue. 

Where “malice aforethought"' is a necessary ele¬ 
ment of the offense charged, and is properly in is¬ 
sue, it is the duty of the court, sometimes by ex¬ 
press provision of statute, to define such term and 
fully and explicitly instruct on such point,^ as ap¬ 
plied to the facts in the case.^^ Where malice 


ince of the jury.^ 

Cliargre as to cozLClnslve presumption 
improper 

Instruction without qualification 
that presumption of malice is conclu¬ 
sive where life of human being is 
taken with sedate and deliberate 
mind, in pursuance of previously 
formed design to kill, is error, where 
self-defense is relied on.—State v. 
Sipes, 209 N.W. 45S, 202 Iowa 173, 
47 A.L.R. 407. 

7. Ga.—Brown v. State, 191 S.E. 108, 
1S4 Ga. 305—Manning v. State, 111 
S.E. 65S, 153 Ga. 1S4. 

30 CJ. V 346 note 92. 

Admission of killing with explana¬ 
tion 

Refusal to qualify charge giving 
general rule raising presumption of 
malice, where accused admits killing 
by charging that admission with ex¬ 
planation would not create presump¬ 
tion of malice, ordinarily constitutes 
error, even though charge imposes 
burden of proof on state to prove ev¬ 
ery material allegation of indictment 
beyond reasonable doubt, but quali¬ 
fication is properly refused where 
exculpatory explanation is accompa¬ 
nied by additional admissions which 
themselves indicate existence of mal¬ 
ice.—Brown v. State, 191 S.E. 108, 
184 Ga. 305. 

8 . Neb-—Braunie v. State, 180 N.W. 
567, 105 Xeb. 355, 12 A.L.R. 658. 

30 O.J. p 347 note 93. 

Preparation for defense 

Where there is evidence that ac¬ 
cused had been attacked by deceased 
just prior to the homicide and that 
threats of violence had been made 
against him just prior thereto, an 
instruction that no inference of mal¬ 
ice should be drawn from the fact 
that accused was armed in case jury 
find he had reasonable ground to be¬ 
lieve that a murderous attack would 
likely be made, should be given.— 
State V. Summers, 188 S.E. 873, 118 
W.Va. 118—State v. Hardin, 112 S. 
E. 401, 91 W.Va. 149. 

9- Ky.—Pelfrey v. Commonwealth, 
57 S.W.2d 4-74, 247 Ky. 484—Tier- 
nay V. Commonwealth, 43 S.W.2d 
661, 241 Ky. 201—Saylor v. Com¬ 
monwealth, 276 S.W. 841, 210 Ky. 
796. 

Mo.—State t. La Mance, 154 S.W.2d 


110, 119, 348 Mo. 484, citing Corpus 
Juris. 

Tex.—Pruitt v. State, 2-5 S.W.2d 870, 
114 Tex.Cr. 281—Crutchfield v. 
State, 10 S.W.2d 119, 110 Tex.Cr. 
420. 

30 C.J. 'p 347 note 94. 

Submitting question to Jury 

Instruction, submitting question 
whether killing was done willfully 
and with malice aforethought, was 
held warranted under the evidence.— 
Rowe V. Commonwealth, 268 S.W. 
571. 206 Ky. 803. 

Absence of words “malice afore¬ 
thought” not error 

(1) Instruction that accused is 
guilty of murder if he unlawfully ad¬ 
ministered some foreign substance 
for the purpose of producing the 
death of the victim, and with the de¬ 
liberate Intention of producing death, 
was held not objectionable for omit¬ 
ting words "with malice afore¬ 
thought" or their equivalent, and in 
failing to state that poison was ad¬ 
ministered without authority of law. 
—Pruitt V. State, 139 So. 861, 163 
Miss. 47. 

(2) In murder prosecution, in¬ 
struction that malice may be formed 
within a moment's time was held 
not erroneous for failure to use 
words "malice aforethought," when 
read with other instructions showing 
necessity for deliberate design.—Ta¬ 
tum V. State, 169 So. 841, 176 Miss. 
571. 

Coustructiou of statutes 

Statute requiring court to define 
malice aforethought must be con¬ 
strued with statute requiring in¬ 
struction on malice where facts pre¬ 
sent issue of murder without malice. 
—Hoskins v. State, 57 S.W.2d 156, 
122 Tex.Cr. 643. 

Definitions of express and implied 
malice may take the place of the 
definition of malice aforethought.— 
Hamp V. State, Tex.Cr., 60 S.W. 45— 
Bean v. State, Tex.Cr., 51 S.W. 946— 
Moore v. State, Tex.Cr., 50 S.W. 3-55 
—Vela V. State, 26 S.W. 396, 33 Tex. 
Cr. 322. 

Xnstructioais held sufiLcient or proper 
Ga.—Brown v. State, 8 S.E.2d 652, 
190 Ga. 169. 

Ky.—Farley v. Commonwealth, 139 S. 
W.2d 745, 282 Ky. '668—Greene v. 
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Commonwealth, 138 S.W.2d 996, 282 
Ky. 364. 

Miss.—Durham v. State, 131 So. 422, 
15S Miss. 833—Huddleston v. State, 
98 So. 839, 134 Miss. 382. 

Nev.—State v. Hall, 13 P.2d 624, 54 
Nev. 213. 

Tex.—Rylee v. State, 117 S.W.2d 85, 
135 Tex.Cr. 87—Carter v. State, 95 
S.W.2d 447, 130 Tex.Cr. 569—Saffel 

V. State, 51 S.W.2d 393. 121 Tex.Cr. 
444—Green v. State, aS S.W.2d 99, 
118 Tex.Cr. 428—Herrera v. State, 
36 S.W.2d 51'5, 117 Tex.Cr. 389— 
Zuniga V. State, 28 S.W.2d 822, 115 
Tex.Cr. 222—Guajardo v. State, 24 
S.W.2d 56, 113 Tex.Cr. 570—Clax- 
ton V. State, 4 S.W.2d 542, 109 Tex. 
Cr. 345. 

30 C.J. p 347 note 94 [b]. 

Instructions held erroneous 
Idaho.—State v. Poyte, 252 P. 673, 
43 Idaho 459. 

Wyo.—State v. Morris, 283 P. 406, 41 
Wyo. 128. 

30 C.J. p 347 note 94 [c]. 

10. Tex.—Crutchfield v. State, 10 S. 

W. 2d 119, 110 Tex.Cr. 420. 

Mode of application in murder case 

(1) Under the Texas statutes it 
has been held that the court must 
apply Its definition of malice afore¬ 
thought by charging, in immediate 
connection therewith, that, unless 
from all the facts and circumstances 
in evidence the jury believe that ac¬ 
cused was 'prompted by, and acted 
with, his malice aforethought, they 
cannot assess the punishment at a 
longer period than five yews.— 
Stroud V. State, 91 S.W.2d 1073, rS^ 
Tex.Cr. 48—Myatt v. State, 26 S.W. 
2d 915, 114 Tex.Cr. 516—Crutchfield 
V. State, 10 S.W.2d 119, 110 Tex.Cr. 
420. 

(2) Thereunder, the court is not 
required to instruct that particular 
facts would negative existence of 
malice aforethought.—Crutchfield v, 
State, supra. 

Daw suifi-ciently applied to facts 

(1) In general.—Guajardo v. State, 
24 S.W.2d 56, 113 Tex.Cr. 570. 

(2) Court sufficiently applied law 
of murder without malice afore¬ 
thought by instruction limiting pun¬ 
ishment if jury were not satisfied 
beyond reasonable doubt that ac¬ 
cused acted with malice afore- 
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aforethought is not an element of the offense 
charged, the instructions need not define it.^-^ 

A charge to the effect that the intent necessary 
to constitute malice aforethought need not have ex¬ 
isted any particular length of time before the kill¬ 
ing, but may spring up at the instant and may be 
inferred from the fact of the killing, is not errone- 

ous.^^ 

The word “maliciously” is, in some jurisdictions, 
held not equivalent to “malice aforethought,”^* al¬ 
though there is authority to the contra^J^l4 
An instruction that, if the jury believe accused 
killed deceased with malice aforethought, but in 
sudden transport of passion or heat of blood, on 
provocation by deceased, they must find accused 


guilty of murder in the second degree, is erroneous, 
as malice and passion are inconsistent, and an act 
which proceeds from one cannot also proceed from 
the other.!® 

I 35 g_ _ Deliberation and Premeditation 

Where under the pleading and evidence deliberation 
and premeditation are essential elements of the offense 
charged, appropriate instructions thereon shouid be given. 

Where the pleading and evidence raise the is¬ 
sues of deliberation and premeditation as essential 
elements of the offense charged, an instruction 
should be given which fully and explicitly defines 
and explains the law on these points, as applied to 
the facts of the case;!® and in such charge the 


thought.—Lee v. State, 87 S.W.2d < 
1100, 129 Tex.Cr. 455—Henderson v. 
State. 39 S.W.2d 900, 118 Tex.Cr. 436 
—Myatt V. State, 26 S.W,2d 915. 114 ; 
Tex.Cr. 516 —Crutchfield v. State, 10 
S.W.2d 119, 110 Tex.Cr. 420. 

11 . Mo.—State v. Daly, 109 S.W, 53, 
210 Mo. 664. 

Plea of guilty to murder charge 
Under evidence in murder prosecu¬ 
tion showing shooting without ap¬ 
parent cause, and plea of guilty, 
charge on malice aforethought was 
held properly refused.—Hoskins v. 
State, 57 S.W.2d 156, 122 Tex.Cr. 643. 

12. Ill.—People V. Wynekoop, 194 N. 
E. 276, 3‘59 Ill. 124, certiorari de¬ 
nied Wynekoop v. People of State 
of Illinois, 55 S.Ct. 915, 295 U.S. 
758, 79 L.Ed. 1700. 

_Pelfrey v. Commonwealth, 57 

S.W.2d 474, 247 Ky. 484— Patton v. 
Commonwealth, 32 S.W.2d 405, 235 
Ky. 845. 

Miss.—Bushy v. State, 170 So. 140, | 
177 Miss. 68, setting aside 168 So. j 
286. 

30 C.J. -p 347 note 96. 

13. Miss.—Brett v. State, 47 So. 781, 
94 Miss. 669. 

30 C.J. p 347 note 97. 

14. Ky. —Ewers v. Commonwealth, 
146 S.W.2d 1, 284 Ky. 7-80— Fletch¬ 
er V. Commonv/ealth, 39 S.W.2d 
972, 239 Ky. 506. 

30 C.J. p 347 note 98. 

15 ^ Va.—Brown v. Commonwealth, 
10 S.E. 745, 86 Va. 466. 

30 C.J. p 347 note 99. 


le. Cal.—People v. Leddy, 273 P. 

110, 95 Cal.App. 659. 

Mo.—State v. La Mance, 154 S.W.2d 
110, 118, 348 Mo. 484, quoting Cor¬ 
pus Juris—State v. Barr, 102 S.W. 
2d 629, 340 Mo. 738. 

Mont.—State v. Heaston, 97 P.2d 330, 
109 Mont. 303. 

—State v. Petree, 197 S.E. 559, 
213 N.C. 785—State v. Linney, 194 
S.E. 470, 212 N.C. 739. 


Okl.—Becker v. State, 283 P. 796, 45 p 
OkLCr. 3'50. ^ 

30 C.J. P 348 note 2. ^ c 

Distiaction between premeditation ® 

and deliheiration 

(1) An instruction that, if the ju- ^ 
ry believe beyond a reasonable doubt ^ 
that accused deliberately killed de¬ 
ceased, they shoud convict of murder ] 
in the first degree is proper, a.s pre- ( 
meditation is comprehended in the 
word “deliberately,” the words “de- ] 
liberate” and “premeditate” being 
synonymous terms.—State v. Worley, ] 
96 S.E. 56, 82 W.Va. 350. 

(2) In murder prosecution, instruc- ^ 
tion that ignored distinction between 
"premeditation” and “deliberation 
and would have warranted jury, if it 
believed merely that all elements of 
second-degree murder were present, 
in finding accused guilty of first de¬ 
gree murder, was held reversible er¬ 
ror.—State V. Hall, 55 P.2d 740, 40 
N.M. 128. 

ITse of word “here” 

(1) Use of word “here,” in instruc¬ 

tion that, “where the killing is done 
in the perpetration of . • • 

some one of the felonies enumerated 
in the statute, here the occasion is 
made conclusive evidence of premed¬ 
itation,” was held not to mislead jury 

’ as applying to instant case.— People 
■ V. Matthew, 228 P. 417, 68 Cal.App. 

^ 95. 

(2) So an instruction that “where 
the killing is perpetrated by means 

. of poison, . . . here the means 

used IS held to be conclusive evidence 
of premeditation” was held not cal- 
. culated to mislead the jury into be¬ 
lieving that in instant case conclu- 
q sive evidence of premeditation ex- 
I isted.—People v. Matthew, 228 P. 
" 424, 194 Cal. 273. 

Use of adjective instead of noun 

A charge suggesting that jury, in 
deciding whether accused was guilty 
), of first-degree murder, ask them- 
4 selves whether accused killed de¬ 
ceased of his willful, deliberate, and 


premeditated malice aforethought, 
was not prejudicially erroneous be¬ 
cause of use of adjectives “deliber¬ 
ate” and “premeditated” modifying 
noun “malice” instead of nouns 
“premeditation” and “deliberation.’ 
State V. Watson, 24 S.E 2d 540, 22 N. 

C. '672. 

Evidence held to warrant instruction 
Ga.—Rawls v. State, 128 S.E. 747, 
160 Ga. 605. 

Idaho.—State v. Reding, 13 P.2d 253, 
52 Idaho 260. 

Mo.—State v. Nasello, 30 S.W.2d 132, 
325 Mo. 442. 

Instructions held sufficient or not er¬ 
roneous 

(1) In general. 

pia.—^Walker v. State, 113 So. 96, 93 
Fla. 1069. 

Ga.—Daniels v. State, 138 S.E. 866, 
162 Ga. 366. 

(2) As against objection of argu¬ 
mentativeness.—Rawls V. State, 128 
S.E. 747, 160 Ga. 605. 

(3) Issue of premeditated design 
not withdrawn.—State v. Miller, 2 P. 
2d 738, 164 Wash. 441. 

30 C.J. p 348 note 2 [b]. 

‘ Instructions held erroneous or prop¬ 
erly refused 
’ (1) In general. 

' Ala.—'Carter v. State, 123 So. 50, 219 
Ala. 670—Tyler v. State, 92 So. 478, 
207 Ala. 129. 

5 N.J.—State V. Zu'pkosky, 21 A.2d 771. 

3 127 N.J.Law 218. 

5 IsT.Y.—People v. Guadagnmo, 135 N. 
2 E. 594, 233 N.Y. 344. 

- Pa.—Commonwealth v. Newson, 120 

A. 707, 277 Pa. 48. 

- Wash.—State v. Gaines, 258 P. 508, 

144 Wash. 446, rule ordered to 
>. show cause why certiorari should 
not be denied Gaines v. State of 
Washington, '48 S.Ct. 339, 276 U.S. 
•607, 72 L.Ed. 728, error dismissed 
V and certiorari denied 48 S.Ct. 468, 
^ 277 U.S. 81, 72 L.Ed. 793. 

3 - (2) As excluding deliberation or 

d premeditation as element. 
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court may and should define such terms and may 
instruct as to what facts may be considered as evi¬ 
dence of deliberation or premeditation.^® Where, 
however, deliberation and premeditation are not el¬ 


ements of the offense charged, or are not in issue, 
an instruction as to such elements is not necessary 
and may be refused.^® 

A refusal to distinguish between a premeditated 


Ala.— Hall V. State, 113 So. 64, 216 
Ala. 336. 

X.C.—State V. Smith, 20 S.E.2d 313, 
221 N.C. 278. 

30 C,J. p 34S note 2 [d] (2). 

(3) As confusing- or misleading.^ 
Conn.—State v. Palko, 186 A. 657, 

121 Conn. 669. 

jjo.—State V. Kauffman, 46 S.W.2d 
S43. 329 Mo. 813. 

30 C.J. p 34S note 2 [d] (3). 

(4) As not warranted by evidence. 
—State V. Van Vlack, 65 P.2d 736, 
57 Idaho 316. 

(5) As being elliptical or involved^. 
—Goodman v. State, 72 So. 687, 15 
Ala.App. 161. 

(6) An instruction that, if the de¬ 
sign to kill existed but for an in¬ 
stant at the very time the fatal 
blow was struck that was sufficient 


in defining deliberation, where evi¬ 
dence shows several degrees of hom¬ 
icide.—State V. Warren, 33 S.W.wd 
125, 326 Mo. 843. 

Definition held erroneous 

—Pembrook v. State, 222 N.W. 
956, 117 Neb. 759. 

30 C.J. P 348 note 3 [a]. 

la Ark.—Selman v. State, 251 S. 
W. 8S2, 159 Ark. 131. 

Va._Bell V. Commonwealth, 189 S. 

B. 441, 167 Va. 526. 

30 C.J. p 348 note 4. 

Tacts not in evidence 

Reference to facts, evidence of 
which has been excluded, is improp¬ 
er.—State V. Love, 121 S.E. 20, 187 
N.C. 32. 

1 As to presumption or inference 
(1) In murder prosecution of town 
sergeant, instruction as to presump- 


-- sergeani, insuutiuiuii w 

premeditation to constitute the ot- premeditation from use of 

fense was fatally erroneous, since it . ™.ea.non was not erroneous 


required the jury to convict of mur¬ 
der, even though the killing was done 
in a heat of passion.—McDonald v. 
Slate, 29 So. 171, 78 Miss. 369. 
Instructions as to length of time of 
deliberation or premeditation held 
sufficient or proper 
Ariz.—Sullivan v. Staie, 55 P.2d 312, 
47 Ariz. 224—Macias v. State, 283 
P. 711, 36 Ariz. 140. 

Cal.—People v. Wells, 76 P.2d 493, 
10 Cal 2d 610. 

Idaho.—State v. Dong Sing, 208 P. 
S60. 35 Idaho 616. 

Iowa.—State v. Griffin, 254 N.W. 841, 
218 Iowa 1301. 

Wis.—State V. Taubenheim, 291 N.W. 

322, 234 Wis. 434. 

30 C.J. p 348 note 2 [c]. 

Inst motions as to lengfth of delibera¬ 
tion held erroneous 

(1) In general. 

D.G.—Bullock V. U. S., 122 F.2d 213, 
74 App.D.C. 220, certiorari denied 
Bullock V. Rives, 63 S.Ct. 39, 317 
U.S. 627, 87 L.Ed. 507. 

Utah.—Slate v. Stenback, 2 P.2d 1050, 
78 Utah 350, 79 A.L.R. 878. 

(2) As inconsistent.—People v. 
Guadagnino, 135 N.B. 594, 233 N.Y. 
344. 

(3) As misleading.—State v. Sipes, 
209 N.W. 458, 202 Iowa 173, 47 A.L. 
R. 407. 

17. Pa.—^Commonwealth v. Dreher, 
118 A. 215, 274 Pa. 325. 

Utah,—State v. Stenback, 2 P.2d 1050, 
78 Utah 350, 79 A.L.R. 878. 

30 C.J. p 348 note 3. 

Evidence showing several degrees of 
homicide 

‘Must" or “lawful" should not be 
used in connection with provocation 


deadly weapon was not erroneous 
as meaning that malice may be in¬ 
ferred from possession of deadly 
weapon.—Evans v. Commonwealth, 
170 SE. 756, 161 Va. 992. 

(2) Where evidence tended to show 
homicide induced by vile epithet ap¬ 
plied by deceased to accused at time 
of homicide and evidence was ad¬ 
duced raising issue of accused's men¬ 
tal irresponsibility, an instruction 
that if the jury believed beyond a 
reasonable doubt that accused stab¬ 
bed and killed deceased with a dead 
ly weapon, premeditation might be 
inferred from the act was held er¬ 
roneous.—State v. Coleman, 123 S.E. 
580, 96 W.Va. 544. 

(3) A charge that ordinarily pre¬ 
meditation and deliberation were not 
susceptible of direct proof, but could 
be inferred from various circum¬ 
stances such as ill will, previous dif¬ 
ficulty between parties, declaration of 
intent to kill either before or after 
striking fatal blow, or where evidence 
shows killing was done in a brutal 
and felonious manner, was proper, as 
against accused’s contention that 
charge was tantamount to telling 
jury that they must infer premedita¬ 
tion and deliberation on finding by 
them of any one of the enumerated 
facts.—State v. Watson, 24 S.E. 2d 
540, 222 N.C. 672. 

(4) In prosecution of a wife for 
shooting her husband, an instruction 
that a mortal wound given with a 
deadly weapon in the previous pos¬ 
session of the slayer, without any 
or slight provocation, is prima facie 
willful, deliberate, and premeditated 
killing, and throws upon the prisoner i 
the necessity of showing extenuating 1 
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circumstances, was held not objec¬ 
tionable because accused’s possession 
of the gun was not such a previous . 
possession as was legally requisite 
to make the instruction applicable, 
where it appeared that accused had 
gone into another room after a quar¬ 
rel and returned with the gun with 
which the shooting was done.—Mealy 
V. Commonwealth, 115 S.E. 528, 135 
Va. 585. 

(5) In the prosecution of a wife 
for shooting her husband as the re¬ 
sult of a quarrel after which she 
left the room and returned with a 
gun with which the shooting was 
done, an instruction that a mortal 
wound given with a deadly weapon 
in the previous p jssession of the 
slayer, without any “provocation or 
slight provocation,’’ is prima facie 
willful, deliberate, and premeditated 
killing, was held not erroneous, on 
the ground that the uncontradicted 
evidence showed such previous pro¬ 
vocation as to reduce the offense to 
manslaughter as a matter of law.— 
Mealy v. Commonwealth, supra. 

TTse of word “willful” held error 
Instruction that mortal wound with 
deadly weapon in slayer’s previous 
possession without or on slight pro¬ 
vocation is prima facie willful and 
premeditated was held erroneous, 
“willful" in common-law definition of 
crime pertaining only to intent.— 
Landreth v. State, 171 N.E. 192, 201 
Ind. 691, 72 A.L.R. 891. 

19. Miss.—^Davis v. State, 128 So. 

885, 157 Miss. 669. 

30 C.J. p 349 note 5. 

Eefusal of request as to absence of 
evidence 

Refusal to charge that there was 
no evidence that kidnapper had com¬ 
mitted a premeditated murder was 
held not error, notwithstanding pros¬ 
ecution m final summation had ad¬ 
vanced theory of premeditated mur¬ 
der, where reliance all through case 
had been that victim’s death had 
been caused by ladder breaking as 
victim was being lowered from nurs¬ 
ery window and case was submitted 
to jury on such theory only.—Slate 
v. Hauptmann, 180 A. 809, 115 N.J. 
Law 412, certiorari denied Haupt¬ 
mann v. State of New Jersey, 56 S. 
Ct. 310, 296 U.S. 649, 80 L.Ed. 461. 
Statutory murder 

Where the entire evidence in the 
record showed that deceased was 
slain either by accused as principal 
or by third person as co-conspirator 
of accused, acting in a concerted plan 
with accused, in the perpetration of, 
or attempt to perpetrate, a robbery 
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design to take life and an intention to do so is not 
error, where the evidence does not suggest heat of 
passion, intoxication, or other than normal, cool 
mentality.20 

§ 359. -Motive 

Where the evidence so Justifies, an appropriate in¬ 
struction should ordinarily be given on the question of the 
presence or absence of motive as a circumstance in de¬ 
termining the guilt or innocence of accused. 

Where there is evidence as to the existence or ab¬ 
sence of a motive for the crime, the court may and 
should fully and clearly instruct the jury as to their 
right and duty to consider facts in evidence which 


tend to show the presence or absence of a motive 
for the offense charged,as a circumstance in de¬ 
termining the guilt or innocence of accused,and, 
where there is such evidence, it is error to refuse 
such an instruction,or to give an instruction 
which takes from the jury the right to consider such 
motive or the absence thereof.^^ 

While some cases have held, without regard to, 
or mention of, the state of the evidence, that an 
instruction, that failure of the evidence to establish 
or prove any motive for the crime is a circumstance 
in favor of accused to be considered with the other 
facts in the case, need not be given even thoug’h 
requested,^® others have held that where there is 


of deceased, all reference to premedi¬ 
tation and deliberation could have 
been omitted from charge, since in 
either event accused was guilty of 
murder in first degree under statute. 
-—State V. Miller, 14 S.E.2d 522, 219 
N.C. 514. 

20 , Fla.—Mendenhall v. State, 72 So. 
202, 71 Fla. 552. 

21. Cal.—People v. Du Bois, 60 P.2d 
190. 16 Cal.App.2d 81—People v. 
Loomis, 261 P. 512, 86 Cal.App. 768. 

Conn.—State v, Leopold, 147 A. 118, 
110 Conn. 55—State v. Cianflone, 
120 A. 347, 98 Conn. 454. 

Pa.—Commonwealth v. Giovanetti, 19 
A.2d 119, 341 Pa. 345—Common¬ 
wealth V. Richard, 2 Monroe L.R. 
15. 

30 C.J. p 349 note 8. 

If accused sane 

Jury should be instructed in mur¬ 
der trial that no motive is sufficient 
to account for willful, deliberate, and 
premeditated murder, if accused was 
sane.—Commonwealth v. Williams, 
160 A. 602, 307 Pa. 134. 

Evidence held sufiacient to justify 
charge on motive. 

Cal.—People v. Garbutt, 239 P. 1080, 
197 Cal. 200. 

N.C.—State v. Steele, 130 S.E. 308, 
190 N.C. 506. 

Instructions held proper or suf5.cient 
Ill.—People V. Doody, 175 N.E. 436, 
343 Ill. 194. 

Mo.—State v. Trent, 278 S.W. 676. 

30 C.J. p 349 note 8 [a]. 

Instructions held erroneous or prop¬ 
erly refused 

(1) In general. 

Ind.—Williams v. State, 147 N.E. 153, 
196 Ind. 84. 

Iowa.—State v. Plory, 210 N.W. 961, 
203 Iowa 918. 

Pa.—Commonwealth v. Giovanetti, 19 
A.2d 119, 341 Pa. 345. 

(2) As argumentative.—Suttle v. 
State, 96 So. 90, 19 Ala.App. 198. 

(3) As going farther than merely 
to instruct that the absence or pres¬ 
ence of motive, if shown, was a mat¬ 


ter proper for consideration.—Mitch¬ 
ell v. State, 138 N.E. 507, 193 Ind. 1. 

(4) Other cases see 30 CJ. p 349 
note 8 [b]. 

Proof of motive see supra §§ 227- 
235. 

Instructions as to motive generally 
see Criminal Law § 1198. 

22. Mich—People v. Gerndt, 222 N. 

W. 185, 244 Mich. 622. 

N.T.—People v. Saiigamino, 179 N. 

E. 267, 258 N.Y. 85. 

Ohio.—Hahn v. State, 176 N.E. 164, 
38 Ohio App. 461, error dismissed 
177 N.E. 585, 123 Ohio St. 675. 

To show degree of offense 
N.C.—State v. Sheffield, 174 S.E. 105, 
206 N.C. 374. 

To establish identity of slayer 
KT.C.—State v. Sheffield, supra. 

Motive not ignored 

(1) Instruction that evidence of 
motive often throws light on slay¬ 
er’s mental condition with respect 
to malice and may tend to prove 
malice, but that motive need not be 
proved to warrant conviction of mur¬ 
der was held not erroneous as stat¬ 
ing that presence or absence of mo¬ 
tive was immaterial.—Floyd v. State, 
25 S.W.2d 766, 1-81 Ark. 185. 

(2) In murder prosecution, instruc¬ 
tion which provided in part that the 
only purpose for which proof of 
threats was admissible was to throw 
light on the state of mind of ac¬ 
cused at the time he fired the fatal 
shot and to show who was the prob¬ 
able aggressor, was not erroneous on 
ground that it failed to take into 
account the question of motive.— 
Wilson v. State, 159 S.W.2d 726, 203 
Ark. 920. 

28. Neb.—Trobough v. State, 227 N. 
W. 443, 119 Neb. 128, 65 A.L.R. 
1051. 

N.Y.—People v. Dinser, 84 N.E. 577, 
192 N.Y. 80, affirming 106 N.Y.S. 
495, 121 App.Div. 738. 

30 C.J. P 349 note 9. 

Evidence as to absence of motive 
(1) A point for charge that, if jury 
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found that accused never knew until 
after her husband’s death that there 
was insurance policy issued at re¬ 
quest of husband’s employer, jury 
must not consider such policy as pos¬ 
sible motive for murder, should have 
been affirmed under evidence.—Com¬ 
monwealth V. Giovanetti, 19 A.2d 119, 
341 Pa. 345. 

(2) In prosecution for murder of 
accused’s husband, point for charge 
that there was no evidence of any 
family discord or quarrels between 
accused and husband and uncontra¬ 
dicted evidence was that accused 
showed nothing but friendliness, love, 
and affection for husband should 
have been affirmed under evidence.— 
Commonwealth v. Giovanetti, supra, 

(3) In prosecution for uxoricide, 
refusal to instruct, under terms of 
policy on v/ife’s life, that accused 
could not collect insurance in case of 
suicide, was held error.—State v. 
King, 155 S.E. 409, 158 S.C. 251. 

24. N.Y.—People v. Miller, 286 N. 
Y.S. 702, 247 App.Div. 489. 

30 C.J. p 349 note 10. 

Identity of slayer 

Instruction in homicide case that 
absence of motive could not be con¬ 
sidered on question of identity of 
slayer was held reversible error, 
where identity was sole issue.—Peo¬ 
ple v. Wallach, 217 N.Y.S. 244, 217 
App.Div. 527. 

Instructions properly refused 
Mo.—State v. Everhart, 289 S.W. 604, 
316 Mo. 195. 

25. Ariz.—Singh v. State, 280 P. 672, 
35 Ariz. 432, 67 A.L.R. 129. 

Cal.—People v. Bermijo, 40 P.2d 823, 
2 Cal.2d 270—People v. Page, 260 
P. 591, 86 CaLApp. 148. 

Mo.—State v. Brown, 68 S.W. 568, 
168 Mo. 449. 

Properly refused as argumentative 
Ark.—Fields v. State, 241 S.W. 901, 
154 Ark. 188. 

In manslaughter case 
Cal.—People v. Gorman, 161 P. 757, 
i 31 CaLApp, 762. 
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evidence to support such instruction the court should 
charge that the absence of a probable motive is a 
circumstance favorable to accused, or at least a cir¬ 
cumstance to be considered in weighing the evi¬ 
dence of guilt,some even holding that, where 
there is no evidence of motive, it is prejudicial er¬ 
ror to refuse to give such an instruction.^^ 

Where, however, the offense is admitted or clear¬ 
ly established, the court may charge that it is not 
necessary to prove a motive,"^ and may refuse a re¬ 
quest to instruct to the contrary.29 

Where the intent which moved accused to the kill¬ 
ing has been shown, it is not material that the jury 
be instructed as to the motive.^® 

An instruction as to motive, or absence thereof, 


is also erroneous and may be refused, where it is 
not applicable to, or supported by, the evidence,3i 
as where there is no evidence of a crime of which 
motive is an element,32 or where it is based on im¬ 
proper evidence.33 

§ 360. Nature and Circumstances of Act 

An Instruction directing the jury's attention to the 
nature of the act and the circumstances surrounding It 
and the accused at the time of the^homicide, as shown 
by the evidence, may be given. 

An instruction directing the attention of the jury 
to the nature and circumstances of the act, particu¬ 
larly to the circumstances which the evidence shows 
as surrounding accused at the time of the homicide, 
may and should be given.34 It is error, however, 


2a Ga.—Goosby v. State. 112 S.B. 

467. 

30 C.J. p 349 note 11. 

3^imits of instruction 

(1) Where accused’s intention to 
kill deceased was questionable, in¬ 
struction as to effect of motive 
should go no further than to state 
that, if evidence failed to disclose 
motive for commission of offense, 
such circumstance should be consid¬ 
ered in connection with all other 
facts and circumstances in determin¬ 
ing whether accused was guilty, and 
refusal of instruction that, if evi¬ 
dence failed to disclose motive on 
part of accused, such was circum¬ 
stance in favor of his innocence, was 
not error.—Egbert v. State, 206 N.W. 
252, 113 Neb. 790. 

(2) In prosecution for involuntary 
manslaughter, requested instruction 
that the absence of all evidence of 
an inducing cause or motive to com¬ 
mit the crime afEorded a strong pre¬ 
sumption of innocence was improper, 
and it was not error to add that the 
jury might convict of involuntary 
manslaughter without proof of induc¬ 
ing motive.—^Nelson v. Common¬ 
wealth. 130 S.B. 389, 143 Va. 579. 

In case of doubt as to groll't 

(1) An instruction that, if the 
jury found that there was no motive 
for a murder, they might consider 
that fact, especially if the evidence 
left accused's guilt doubtful, did not 
restrict the jury to a consideration 
of the absence of motive only in case 
they found accused's guilt was doubt¬ 
ful.—Goosby V. State, 112 S.B. 467, 
153 Ga. 496. 

(2) In murder prosecution, as¬ 
signment that charge that there can 
be no murder without malice, and no 
malice without motive, and that jury 
might consider absence of motive, 
especially if evidence left accused's 
guilt at all doubtful, was contradic¬ 
tory and confusing and was further 
erroneous because absence of motive 


entitled accused to acquittal, showed 
no cause for reversal.—Beckworth 
V. State. 190 S.B. 184, 183 Ga. 871. 
Porm objectionable 

In homicide prosecution, instruc¬ 
tion that '‘absence of all evidence of 
an inducing cause or motive to com¬ 
mit the crime, when the fact is in 
reasonable doubt as to who commit¬ 
ted it, affords a strong presumption 
of innocence,” being objectionable 
in form, was properly refused.—State 
V. McLennan, 231 P. 718, 40 Idaho 
286. 

27, Va.—^Vaughan v. Commonwealth, 
8 S.B. 584, 85 Va. 671. 

2a La.—State v. lies, 9 So.2d 601, 
611, 201 La. 398, quoting Corpus 
Juris. 

30 C.J. p 349 note 13. 

In murder case 

An instruction that the element of 
motive was not indispensable in a 
charge of murder was not error. 
Mich.—People v. Franszkiewicz, 4 N. 

W.2d 500, 302 Mich. 144. 

N.C,—State v. Sheffield, 174 S.B. 105, 
206 N.C. 374. 

Where there is direct evidence of 
a deliberate killing without provoca¬ 
tion, the question of motive need not 
be submitted to the jury. 

Ark.—Walker v. State, 212 S.W. 319, 
138 Ark. 517. 

Miss.—Powell V. State, 6 So. 646, 67 
Miss. 119, 

Mo.—State v. Gregory, 76 S.W. 970, 
178 Mo. 48. 

29. La.—State v. lies, 9 So. 2d 601, 
611, 201 La. 398, quoting Corpus 
Juris. 

Mo.—State v. Murphy, 111 S.W.2d 
132, 341 Mo. 1229. 

30 C.J. p 349 note 14. 

30. La.—State v. lies, 9 So.2d 601, 
201 La. 398. 

Mo.—State v. Hulbert, 253 S.W. 764, 
299 Mo. 572—State v. Clinton, 213 
S.W. 841, 278 Mo. 344. 
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31. La.—State v. lies, 9 So.2d 601, 
201 La. 398. 

Va.—Oliver v. Commonwealth, 145 S. 
E. 307, 151 Va. 533—Peoples v. 
Commonwealth, 137 S.B. 603, 147 
Va. 692. 

30 C.J. p 350 note 16. 

Where jealousy- was motive for the 
homicide, an instruction that ab¬ 
sence of motive might be considered 
as a circumstance in support of ac¬ 
cused's plea of insanity was properly 
refused, as inapplicable to the facts. 
—Blume V. State, 56 N.E. 771, 154 
Ind. 343. 

Bvidence insufficient to support in- 
struction 

In a prosecution for murder, it was 
not error to refuse to charge that, if 
another person had a motive and 
an equal opportunity to commit the 
crime, any presumption that might 
arise against accused by reason of an 
alleged motive must be weakened 
and impaired, such request not being 
supported by evidence.—Mays v. 
State, 238 S.W. 1096, 145 Tenn. 118. 

32. Ill.—People V. Schwartz, 131 N. 
E. 806, 298 Ill. 218. 

Pa.—Commonwealth v. Henderson, 89 
A. 567, 242 Pa. 372. 

33. Mo.—State v. Evans, 69 S.W. 
994, 158 Mo. 589. 

30 C.J. p 350 note 18. 

34. Ga.—Clarke v. State, 140 S.B. 
889, 165 Ga. 326. 

Ill.—People V. Renick, 14 N.E.2d 500, 
368 Ill. 436. 

30 C.J. p 350 note 19. 

3affect of nature of e-vidence 

In murder prosecution, where the 
evidence is entirely circumstantial, 
the court should give the whole law 
applicable to any state of case that 
might have existed, but, where there 
is evidence as to what occurred at 
time of killing, court should instruct 
as to the law based on the facts de¬ 
veloped.—Cottrell V. Commonwealth, 
111 S.W.2d 445, 271 Ky. 52. 
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to call their attention to circumstances which are 
not shown to have had any connection with the 
offense charged,35 and the court may instruct that 
such circumstances have nothing to do with the 
guilt of accused.35 

An instruction which refers to, or is based on, a 
hypothetical state of facts which are not in evidence 
in the case is erroneous and may be refused and 
this is also true of an instruction which ignores or 
excludes any of the material circumstances.^^ 

An instruction that in determining whether ac¬ 
cused is guilty of the offense charged the jury must 
consider the facts and circumstances detailed in ev¬ 
idence from the standpoint of accused, as they rea¬ 
sonably appeared to him at the time, and not from 
any other standpoint, is erroneous,39 for, as dis¬ 
cussed supra § 126, it is only where the homicide is 
justified on the ground of self-defense, and where ! 


accused is to judge as to the danger in which he is 
placed at the time, that the facts and circumstanc¬ 
es which constitute the danger are to be viewed 
from his standpoint. 

g 351 , - Commission of, or Attempt to 

Commit, Other Offense 

In the case of a homicide perpetrated in the coni- 
mission of another offense, an appropriate instruction m 
accordance with the evidence defining the applicable law 
is proper. 

Where a homicide is perpetrated in the commis¬ 
sion of another offense, and is for that reason mur¬ 
der, or murder in the first or other degrees, whether 
or not there is a specific intent to kill, see supra §§ 
21, 31, 34, and 35, an instruction defining the law 
applicable to such a state of facts may and should 
be given.^9 An instruction as to a collateral of¬ 
fense should properly define and explain the other 


OarryixLgr of pistol 

In prosecution for assault with in¬ 
tent to murder, charge that it is not 
a violation of law to carry a pistol 
in a car, as testimony in case showed 
tljat pistol was carried at time in¬ 
volved, was properly refused as not 
containing a correct proposition of 
law.—Williamson v. State, 179 So. 
39S, 28 Ala.App. 92. 

Poverty of accused 

In murder prosecution, refusing in¬ 
struction that jury should not con¬ 
sider evidence that accused was a 
poor man was held not error under 
evidence.—Williams v. State, 170 S.E. 
281, 177 Ga. 391. 

Possession of stolen property 

In prosecution for robbery and 
murder, instruction that mere pos¬ 
session of stolen property is circum¬ 
stance to be considered with other 
testimony in determining question of 
guilt, and that, if jury believed that 
property was stolen and in posses¬ 
sion of defendants soon thereafter, 
failure of defendants to account for 
such possession would be circum¬ 
stance tending to show guilt, unless 
their possession was explained, was 
held proper where evidence was suf¬ 
ficient for jury to infer that defend¬ 
ants had possession of stolen proper¬ 
ty, but finding it worthless, had 
thrown it away.—People v. GrilRn, 49 
P.2d 321. 9 Cal.App.2d 246. 
Bemoteuess as to time 

Charge that state contended that, 
because of drunkenness, accused was 
forbidden father-in-law’s house, was 
held not error because it related to 
time remote from homicide.—Clarke 
V. State, 140 S.R 889, 165 Ga. 326, 
Bes gestsB 

In murder prosecution charge that 
deceased owed no duty to girl whom 
accused had slapped to protect her 


from any threatened acts on part of 
accused was properly refused where 
difficulty in which deceased lost his 
life began when deceased objected be¬ 
cause accused slapped girl which was 
part of res gestse.—Ralston v. State, 
109 S.W.2d 185, 133 TexCr. 100. 
Confusing or misleading instructions 
Ala.—Lakey v. State, 93 So. 51, 18 
Ala.App. 442. 

Tex.—Meador v. State, 253 SW. 297, 
94 Tex.Cr. 60S. 

Instructions lield erroneous or prop¬ 
erly refused 

Ind.—Bohan v. State, 141 N.E. 323, 
194 Ind. 227. 

30 C.J. p 350 note 19 [b]. 

35. U.S.—Thiede v. People, Utah, 16 
S.Ct. 62, 159 U.S. 510, 40 L.Ed. 237. 

Nev.—State v. Vaughan, 39 P. 733, 
22 Nev. 285. 

Misleading instructions 

In trial for murder, alleged to have 
been committed m fight in dance 
hall, a charge to acquit, if jury be¬ 
lieved from evidence that accused 
withdrew from dance hall in good 
faith and took no part in homicide on 
outside thereof, was properly refused 
as tending to inculcate idea that such 
withdrawal was tantamount to with¬ 
drawal from difficulty or fight.—Wes¬ 
son V. State, 191 So. 249, 238 Ala. 
399. 

36. Ga.—Griggs v. State, 86 S.E. 726, 
17 Ga,App, 301. 

30 C.J. p 350 note 21. 

37. Ill.—People V. Zukas, 169 N.E. 9, 
337 Ill. 161. 

30 C.J. p 350 note 22. 

38. Iowa.—State v. Meshek, 1 N.W. 
685, 51 Iowa 308. 

Kan.—State v. Kearley, 26 Kan. 77. 
False issue 

A request to charge that, “if you 
are unable to determine beyond a 
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reasonable doubt . . . how the 

killing occurred, you ought to find the 
defendant guilty’’ is properly refused 
as presenting a false issue.—Bulling- 
ton v. Stale, 69 So. 319, 13 Ala.App. 
61. 

39. Ind.T.—Watkins v. U. S., 41 S.W. 
1044, 1 Ind.T. 364. 

40. Ark.—Ford v. State, 170 S.W.2d 
671—Washington v. State, 28 S.W. 
2d 1055, 181 Ark. 1011. 

D.C.—Lee v. U. S.. 112 P.2d 46, 72 
App.D.C. 147. 

Mo.—State v. White, 51 S.W.2d 109, 
330 Mo. 737. 

S.C.—State V. Johnson, 152 S.E. 825, 
156 S.C. 63. 

30 C.J. p 351 note 29. 

Abaudonmeut of enterprise 

(1) Where accused testified that he 
entered store with definite purpose 
of committing robbery, but that a 
moment later he changed his mind 
and drew pistol from pocket hoping 
to quiet woman in charge, and thus 
to escape detection and arrest, but 
in excitement pistol was unintention¬ 
ally discharged, instruction that, if 
accused voluntarily abandoned his 
plan to rob before fatal shot was 
fired, he would not be guilty of mur¬ 
der in first degree, fully protected his 
legal rights.—Mumforde v. U. S., 130 
F.2d 411, 76 U.S.App.D.C. 107, cer¬ 
tiorari denied 63 S.Ct. 53, 317 U.S. 
656, 87 L.Ed. 527. 

(2) In prosecution for murder of 
town marshal following robbery of 
filling station, instruction that, if 
accused and his accomplices aban¬ 
doned burglary and stolen property 
before killing, homicide was not done 
in perpetration of burglary, and that 
jury should thereon determine wheth¬ 
er killing was murder in first de¬ 
gree, murder in second degree, or 
manslaughter, was held not required 
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as part of the law of the case.—, 
State V. Adams, 98 S.'W.2d 632, 339 
Mo. 926, 108 A.L.R. S3S. 

(3) Where accused who was en¬ 
gaged in the robbery of a store with 
a companion dropped the money 
which he had taken from the till 
when his companion was shot, and 
endeavored to escape, and while he 
was leaving the store he shot and 
killed a clerk who sought to hold him, 
trial court in murder prosecution did 
not err in charging the jury that with¬ 
out proof of a change of heart, 
evinced by a reasonable appearance 
of abandonment, there w^as no “aban¬ 
donment” sufficient to take the case 
out of the purview of the statute mak¬ 
ing a killing during the course of a 
robbery murder.—State v. Zupkosky, 
21 A.2d 771, 127 N.J.Law 218. 

Sscape as part of cffense 

(1) In prosecution under statute 
making the killing during a robbery 
murder, trial court did not err in 
instructing jury that all the “res 
gestae" of the crime, including the 
escape from the scene are ordinarily 
part of the robbery or attempted rob¬ 
bery, as the case may be, within the 
meaning of the statute, since an es¬ 
cape is ordinarily a part of the crime. 
—State V. Zupkosky, supra. 

(2) In prosecution for killing po¬ 
lice officer after accused’s attempted 
robbery, refusal to instruct that ar¬ 
rest, as a matter of law, terminates 
a prior felony and that, if jury found 
that accused had actually been taken 
into custody or had submitted to 
arrest, the continuity of prior rob¬ 
bery was broken and the killing was 
not committed m perpetration of or 
attempted perpetration of robbery 
was proper, where accused was still 
attempting to escape from scene of 
initial crime at time of killing.— 
Common-wealth v. Kelly, 10 A.2d 431, 
337 Pa. 171. 

aelationship between homicide and 
unlawful act 

Instruction authorizing conviction 
for homicide if, while defendants 
were engaged in unlawful act, de¬ 
ceased was killed by one of them, 
regardless of relation of homicide to 
unlawful act, was held erroneous.— 
People V. Kernck, 261 P. 756, 86 Cal. 
App. 542. 

Burden of proof 

In the prosecution of one in pos¬ 
session of bonds stolen from a rail¬ 
way mail clerk killed in the robbery, 
an instruction placing the burden on 
accused to explain the possession of 
the stolen bonds, and continuing, 
“whenever a murder is committed so 
that property can be stolen, law and 
common sense concur in demanding 
an explanation from one who is 
found in possession of that property 
which has recently been stolen,” was 
held not erroneous.—Commonwealth 
V. Newman, 120 A. 474, 276 Pa. 534. 


Arson 

(1) Instruction in prosecution for 
homicide committed in perpetration 
of arson to effect that person might 
be guiltj’ of one offense but not 
guilty of another was held properly 
refused as misleading.—State v. Glo¬ 
ver. 50 SW.2d 1049, 330 Mo. 709, 87 
A.L.R. 400. 

(2) In prosecution for murder of 
child by burning house, requested 
instruction to submit to jury to de¬ 
termine whether murder of child 
was necessary in executing conspira¬ 
cy to burn house was properly re¬ 
fused, since death of child was nat¬ 
ural consequence of burning house. 
—^Whitfield V. Commonwealth, 128 S. 
W.2d 208. 278 Ky. 111. 

Assault as independent felony 

In murder prosecution, instruction 
that accused might be found guilty 
of murder in the first degree if he 
shot deceased while engaged in com¬ 
mitting an assault in second degree 
on deceased, ^ven though without 
premeditation, deliberation, or intent 
to effect death, was held reversible 
error, since assault was not inde¬ 
pendent felony.—People v. Lazar, 2 
N.E.2d 32, 271 N.Y. 27. 

Burglary 

La.—State v. Williams, 179 So. 452, 
1S9 La. 355. 

Mo.—State v. Adams, 98 S.W.2d 632, 
339 Mo. 926, 108 A.L.R. 838. 

N.J.—State V. Hauptmann, 180 A. 
809, 115 N.J.Law 412, certiorari 
denied Hauptmann v. State of New 
Jersey. 56 S.Ct. 310, 296 U.S. 649, 
80 L.Ed, 461. 

Barceny 

Ga.—Jackson v. State, 158 S.E. 289, 
172 Ga. 575. 

Rape 

(1) In murder trial, instruction 
that unlawful killing of human being 
in perpetration of, or attempt to per¬ 
petrate, rape is murder in the first 
degree was not error requiring re¬ 
versal of conviction, although evi¬ 
dence showed that accused perpe¬ 
trated, or attempted to perpetrate, 
rape on deceased several hours be¬ 
fore homicide, where it was also 
sufficient to warrant conclusion that 
he made second such assault at time 
of homicide.—Goddard v. State, 196 
So. 596, 143 Fla. 28. 

(2) Evidence in trial of man for 
murdering woman that accused forc¬ 
ibly detained deceased and drove au¬ 
tomobile occupied by them into dark, 
deserted place, that deceased was 
killed at that place in that automo¬ 
bile with accused’s pistol, and that 
there was blood on automobile seat 
and accused’s trousers, was sufficient 
to require charge submitting to jury 
question of homicide committed in 
commission of felony and defining 
rape, whether homicide was sexual 
killing, as state contended, being for 
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jury.— state v. O’Day, 175 So. 838, 
188 La. 169. 

(3) Evidence was held to justify 
instruction that, if deceased died 
from injury or injuries by accused 
and another or either in committing 
or attempting to commit rape, ac¬ 
cused was guilty of murder in first 
degree.—State v. Beale, 141 S.E. 7, 
401, 104 W.Va. 617. 

Riotous intent 

Charge embracing statutory defi¬ 
nition of involuntary homicide, in¬ 
cluding proviso that involuntary kill¬ 
ing committed in prosecution of "ri¬ 
otous intent,” which is not confined 
in its application to cases in which 
two or more persons are involved as 
perpetrators, but may be applied to 
the conduct and intention of a single 
individual, is murder, was held not 
prejudicial because accused was act¬ 
ing alone, since killing in prosecution 
of “riotous intent” within statute 
signifies killing in prosecution of 
reckless or wanton act, or with crim¬ 
inal indifference to consequences.— 
Marshall v. State, 175 S.E. 581, 179 
Ga. 290. 

Bobbery 

Cal.—People v. Boss, 290 P. 881, 210 
Cal. 245—People v. Hendricks, 18 
P.2d 715, 129 Cal.App. 156. 

Colo.—Leopold v. People, 95 P.2d 811, 
105 Colo. 147—Prady v. People, 40 
P.2d 606. 96 Colo. 43, 96 A.L.R. 1052. 
Ga.—^Kalb v. State, 25 S.E.2d 24. 

Ky.—Maxey v. Commonwealth, 74 S. 

W.2d 336, 255 Ky. 330. 

N.J.—State v. Ciemiengo, 185 A. 66, 
116 N.J.Law 402—State v. Mule, 177 
A. 125, 114 N.J.Law 384. 

Bobbery as continuous act 

Where accused followed deceased 
across street and felled him with iron 
pipe, after altercation wherein de¬ 
ceased was robbed, fatal blow was 
sufficiently close in point of time 
to warrant instruction that robbery 
was continuous one until blow was 
given.—Commonwealth v. Dillard, 169 
A. 138, 313 Pa. 420. 

Suicide 

In prosecution for murder of ac¬ 
cused’s wife, where accused testified 
that he accidenially shot wife while 
she was trying to prevent him from 
committing suicide, Inal judge did 
not err in refusing to give accused’s 
requested charge that an attempt to 
take one's own life is not an unlaw¬ 
ful act under state law, even if that 
act is not a criminal offense, where 
accused went into a friend’s home in 
the middle of the night and, after 
being received in a friendly way, 
summoned his wife, pulled his re¬ 
volver in her presence, and then at¬ 
tempted to kill himself.—State v. 
Goodwin, 179 So. 591, 189 La. 443. 

Confusing or misleading instructions 
In prosecution of accused with oth¬ 
ers for murder in committing or at- 
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offense involved,and may be properly refused i erwise inapplicable.^^ It may be given where it is 
where it is not supported b}" the evidence, or is oth- 1 warranted by the evidence, although there is no 


tempting to commit a felony, an in¬ 
struction that, if the killing was by 
reason of the fact that accused, with 
others, was attempting to commit a 
felony, and while escaping, or while 
attempting to escape, they v/ere in¬ 
tercepted by the watchman, and they 
inflicted fatal injuries on him in 
attempting to escape “from the prem¬ 
ises,” w’-as held misleading, where 
the killing occurred on the street 
after an alleged attempt to enter a 
near-by warehouse.—People v. Col¬ 
lins, 137 N.E. 753, 234 N.Y. 355. 
Instructions held not erroneous 

(1) Instruction that accused was 
guilty of homicide if with others he 
went out to obstruct highway and 
killing resulted was held not objec¬ 
tionable as making plan to commit 
misdemeanor foundation for convic¬ 
tion of felony.—Boone v. State, 5 S. 
W.2d 322, 176 Ark. 1003. 

(2) In murder trial, instruction 
that conviction of murder in first de¬ 
gree would be warranted without 
proof of malice, deliberation, premed¬ 
itation, and intent, if jury found that 
homicide was committed by accused 
in perpetration of robbery, was not 
erroneous as misleading jury into 
believing that they might ignore such 
factors in determining whether to fix 
penalty at death or life imprison¬ 
ment—Leopold V. People, 95 P.2d 
811, 105 Colo. 147. 

(3) In prosecution for cutting with 
intent to murder while attempting to 
perpetrate burglary, charge, stating 
that cutting must be done under such 
circumstances that offense would 
have been murder if victim had died, 
and that state had burden of proving 
beyond a reasonable doubt that cut¬ 
ting was done feloniously, with mal¬ 
ice aforethought, and in attempt to 
perpetrate burglary, and explaining 
elements of burglary correctly, was 
not erroneous, and sufficiently cov¬ 
ered elements of offense charged.— 
State V. Williams, 179 So. 452, 189 
La. 3o5. 

(4) In prosecution for murder in 

perpetrating robbery, instruction rel¬ 
ative to conspiracy to commit “crime 
mentioned in . . . information 

and . . . evidence” was held not 

erroneous, whether referring to mur¬ 
der or to robbery, both established by 
evidence.—State v. Messino, 30 S.W. 
2d 750, 325 Mo. 743. 

(5) Where indictment charged that 
defendants with force and arms un¬ 
lawfully, willfully, feloniously, de¬ 
liberately, premeditatedly, and with 
malice aforethought, killed and mur¬ 
dered person named while in act of 
robbing him, submission of willful¬ 
ness, deliberation, and premeditation, 
as well as a killing committed in per¬ 


petration of robbery, was not error. 
—State V. Linney. 194 S.E. 470, 212 
N.C. 739. 

IxLstriLctioiLS held erroneous or prop- 

erly refused 

Wash.—State v. Ryan, 73 P.2d 735, 

192 Wash. 160. 

41. Fla.—Lewis v. State, 111 So. 

628, 93 Fla. 207. 

La.—State v. O'Day, 175 So. 838, 188 

La. 169. 

30 C.J. p 351 note 30. 

Ignoring element of offense improp¬ 
er 

An instruction that, if accused 
while attempting to escape from the 
commission of felony with the aid 
and assistance of others and acting 
in concert, struck decedent, he might 
be found guilty, was erroneous as 
Ignoring the charge of the indict¬ 
ment for murder in commission of or 
attempt to commit felony and ig¬ 
noring the facts that there could be 
no conviction without finding of in¬ 
tent, meditation, and deliberation.— 
People V. Collins, 137 N.E. 753, 234 
N.Y. 355. 

Burglary 

In prosecution for murder commit¬ 
ted while attempting to perpetrate 
a burglary, special charge that de¬ 
fendants would be guilty of attempt 
to perpetrate burglary if they en¬ 
tered on premises with intent to 
break and enter building thereon and 
committed some overt act in attempt¬ 
ing to break and enter building was 
defective for failure to state that 
attempted breaking was for purpose 
of stealing which is necessary in 
common-law definition of burglary.— 
State v, Hobbs, 17 N.E.2d 937, 59 
Ohio App. 274, affirmed 15 N.E.2d 775, 
134 Ohio St. 56. 

Conspiracy 

Words “unlawfully, willfully, fe¬ 
loniously, and with malice afore¬ 
thought” before word “conspire,” in 
an instruction concerning killing of 
person during conspiracy to commit 
another crime, should be omitted, 
when not m accordance with the facts 
charged.—Baker v. Commonwealth, 
264 S.W. 1069, 204 Ky. 420. 

Forcible entry as felony and misde. 
meanor 

Where wife left husband and re¬ 
turned to father’s home with child 
and father was killed in shooting 
which followed forcible entry into 
father’s home by husband who was 
accompanied by his father, instruc¬ 
tion in murder prosecution of hus¬ 
band’s father that accused and his 
son had no right to break into de¬ 
ceased’s home to secure possession 
of child was held erroneous as fail¬ 
ing to distinguish between accused’s 
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account of entering merely to see 
family, which made entry only mis¬ 
demeanor, and that of commonwealth, 
which made entry a felony.—Bausell 
V. Commonwealth, 181 S.E. 462, 165 
Va. 693. 

Robbery 

(1) In prosecution for murder in 
first degree committed while seeking 
to escape after committing crime of 
robbery, instruction to effect that a 
person would still be in the act of 
robbery while carrying away stolen 
goods if there had been no interrup¬ 
tion or delay in removal or inter¬ 
vention of act inconsistent with car¬ 
rying away, if removal was continu¬ 
ous, near in point of time and place 
to act of violence, and if there had 
been no opportunity to secrete fruits 
of robbery, was proper.—State v. Mc¬ 
Carthy. 83 P.2d 801, 160 Or. 196. 

(2) In a homicide case, the charge 
made sufficiently plain what the stat¬ 
ute meant by “an attempt to perpe¬ 
trate a robbery,” where it stated that 
“the burden of proof is upon the 
commonwealth to show beyond a rea¬ 
sonable doubt by clear and convinc¬ 
ing testimony that the killing was 
committed in the perpetration of, or 
an attempt to perpetrate, a robbery. 
An attempt to commit robbery is 
not enough; so long as the acts are 
confined to preparation only, they 
are within the sphere of an intent, 
and do not amount to an attempt.”— 
Commonwealth v. Johnson, 123 A. 
638, 279 Pa. 40. 

42. Ala.—Lakey v. State, 93 So. 51, 

18 Ala.App. 442. 

Miss.—Durham v. State, 131 So. 422, 

158 Miss. 833. 

Mont.—State v. Bolton, 212 P. 504, 

65 Mont. 74. 

30 C.J. p 351 note 31. 

Abandonment of enterprise 

(1) Where accused with others was 
indicted for murder m the first de¬ 
gree while engaged in felony or at¬ 
tempt to commit felony, for the kill¬ 
ing of a watchman guarding a ware¬ 
house, which It was claimed they 
had approached with intent to steal 
therefrom, and there was some evi¬ 
dence of abandonment of the enter¬ 
prise and an attempt to escape when 
the killing occurred, accused was en¬ 
titled to explicit instructions as to 
the law applicable to the attempt and 
effect of abandonment.—People v. 
Collins. 137 N.E. 753, 234 N.Y. 355. 

(2) In a prosecution of accused 
with others for homicide m commis¬ 
sion of, or attempt to commit, a fel¬ 
ony, an instruction that, if there 
was no design between the parties 
to kill the watchman at or before 
the time they entered the premises, 
but it was conceived after accused 
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specific allegation as to the collateral offense in the 
indictment.^® 

§ 362. - Nature of Means or Instrument 

Used 

In so far as the nature of the means or instrument 
used in a homicide is material under the pleadings and 
evidence, appropriate instructions thereon may and should 
be given. 


The jury should be instructed as to the particular 
effect, if any, of the manner and means of the 
killing, which the evidence establishes or tends to 
establish as bearing on accused’s guilt or the grade 
and degree of the crime,^^ and the refusal of such 
an instruction may constitute error.'^^ Such in¬ 
structions should be complete,and applicable to, 
and supported by, the pleading and evidence,^^ 


encountered him a,nd while attempt¬ 
ing to escape, his intention to es-1 
cape was also part of the conspiracy, j 
and that, if accused, while attempt- , 
ing to escape, was caught by the, 
watchman and cried for help, as the j 
result of which his associates at- j 
tacked the watchman, the jury might ; 
infer that the conspiracy involved' 
the idea of protecting each other, | 
was held an erroneous statement of 
the law as to the inference to be} 
drawn and to ignore the fact that, if ; 
the felony was ended, there could be 
no conviction.—People v. Collins, 137 
X.E. 753, 234 N.T. 355. 

(3) Other instances see 30 C.J. P i 
351 note 31 [b]. I 

ISvideuce held insufficieiit to war¬ 
rant instruction.—Leavine v. State, 
147 So. S97, 109 Fla. 447. 

43. Kan.—State v. Jella, 296 P. 350, 
132 Kan. 509. 

Mo.—State v. White. 51 S.W.2d 109, 
330 Mo. 737—State v. Jackson, 253 
S.W, 734. 

30 C.J. p 351 note 32. 

44. Tex.—Hoover v. State, 222 S.W. 
244, 87 Tex.Cr. 372. 

30 C.J. p 351 note 34. 

Abortion 

In homicide prosecution against 
physician who allegedly performed 
abortion on deceased, an instruction 
that an “instrument,” as referred 
to in the information and instruc¬ 
tions, is any object which is used for 
the purpose of causing an abortion 
or miscarriage, gave too broad a 
definition to the word “instrument” 
—Polly V. People, 108 P.2d 220, 107 
Colo. 6. 

AdmhustratioiL of poison 

(1) Although, on a trial for murder 
by poisoning, the difficulty of pro¬ 
curing the poison was not immaterial 
or irrelevant, the judge was not 
bound on request to charge a lengthy 
criminal statute prescribing how the 
drug might be procured and the mi¬ 
nute and tedious proceedings to be 
observed in selling it, etc.—Davis v. 
State, 113 S.E. 11. 153 Ga. 669. 

(2) In a prosecution for voluntary 
manslaughter by the unlawful ad¬ 
ministering of morphine, an instruc¬ 
tion that the offense was complete 
if accused intended to administer the | 
morphine and death resulted was not i 
objectionable for failure to state that j 
to complete the offense death must I 


result directly from the unlawuil i 
act.—Silver v. State, 79 S E. 919, 13 j 
Ga.App. 722. | 

Choking with hands I 

Mo.—State v. Kauffman, 73 S.W. 2d 
217, 335 Mo. 611—State v. Kauff-1 
man, 46 S.W.2d 843, 329 Mo. 813. i 
Okl.—Wilcox v. State. 99 P.2d 531, , 
69 OklCr. 1. j 

Mailing bomb to victim I 

Pa.—Commonwealth v. Fugmann, 198 
A. 99, 330 Pa. 4. 

Proof of malignant heart 

In murder prosecution, charge that 
abandoned and malignant heart is; 
commonly held to be evidenced by 
weapon likely to produce death, and 
by brutal and blood-thirsty use 
thereof, was held not error.—Hicks v. 
State, 173 S.E. 395. 178 Ga. 561— 
Reed v. State. 149 S.E. 23, 168 Ga. 
731. 

Befinition of bltmt instrument 
Ky.—Payne v. Commonwealth, 75 S. 

W.2d 14, 255 Ky. 533. 

As affecting venue of trial 
Ind.—Hicks v. State, 11 N.E.2d 171, 
213 Ind. 277, certiorari denied 
Hicks V. State of Indiana, 58 S.Ct. 
951, 304 U.S. 564, 82 L.Ed. 1531. 
Presumption of murder 

In murder prosecution, wherein 
accused pleaded self-defense and evi¬ 
dence tended to show an intentional 
killing, instruction that a killing with 
a deadly weapon raises a presump¬ 
tion of murder in second degree was 
not erroneous.—State v. Taylor, 196 
S.E. 832, 213 N.C. 521. 

As affected by charge of several acts 
producing death 

In homicide prosecution against 
prison guard for causing death of 
prisoner by subjecting him to ex¬ 
treme heat wherein it was alleged 
that guard committed several acts, 
charge was not erroneous on ground 
that it failed specifically to charge 
which act would warrant conviction 
of involuntary manslaughter where 
charge distinctly disclosed that spe¬ 
cific act complained of was guard’s 
turning on the steam after captain 
of the guards had turned it off.— 
Commonwealth v. Smith, 11 A.2d 197, 
138 Pa.Super. 448. 

Statement in bill of particulars 
Refusal of instruction, in murder 
trial, that jury might consider com¬ 
monwealth’s statement in specifica¬ 
tions of its bill of particulars, filed 


about nine months before trial, that 
it was unable to describe means em¬ 
ployed to commit murder further 
than as instrument, true description 
of which was unknown to common¬ 
wealth, in considering whether cleav¬ 
er introduced in evidence was used 
as weapon, was not error, especially 
as only purpose of bill of particulars 
is to specify more particularly acts 
constituting offense.—Commonwealth 
V. Bartolini, 13 N.E.2d 382, 299 Mass. 
503, certiorari denied Bartolini v. 
Commonwealth of Massachusetts, 58 
S.Ct. 950, 304 U.S. 565, 82 L.Ed. 1531. 
Instructions held erroneous or prop- 
erly refused 

Ga.—Floyd v. State, 197 S.E. 837, 
186 Ga. 445. 

Tex.—Dodd v. State, 115 S.W.2d 928,. 
134 Tex.Cr. 342—Banks v. State, 
268 S.W. 755, 99 Tex.Cr. 181. 

30 C.J. p 351 note 34 [a]. 

45. Tex.—Hoover v. State, 222 S.W. 
244, 87 Tex.Cr. 372. 

30 C.J. p 352 note 35. 

46. Tex.—Banks v. State, 268 S.W. 
755, 99 Tex.Cr. 181. 

47. Mo.—State v. Lloyd, 87 S.W. 2d 
418, 337 Mo. 990. 

30 C.J. p 352 note 36. 

Ck>mer of landing as blunt lustnu 
ment 

Use in instruction of words “blunt 
instrument,” where accused confessed 
that he banged decedent’s head on 
corner of landing, was held not er¬ 
ror, since the word “instrument” 
means that by means of which any 
work IS performed or result effected; 
one that is made a means or is 
caused to serve a purpose.—State v. 
Van Doran, 226 N.W. 19, 208 Iowa 
863. 

Revolver or pistol 

Instruction to find accused guilty 
of murder in first degree if he inflict¬ 
ed mortal wound on deceased with 
pistol was held not error as against 
contention that proof showed that 
wound was inflicted with revolver, 
since a revolver is a “pistol.”—State 
V. Barr, 102 S.W.2d 629, 340 Mo. 738. 
Doubt as to means used 

Instruction relating to accused’s 
striking deceased with “pick han¬ 
dles, feet, black jack, bottles or 
other hard substances” was held not 
prejudicial error where it was not 
clear what means were employed in 
bringing about death of deceased, al- 
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abstract,'** or duplicitous,'** or inconsistent with oth¬ 
er proper instructions.** Where the indictment con¬ 
tains a particular allegation of the manner in which 
the homicide was committed, an instruction should 
not be given which permits the finding of accused 
guilty of a crime committed in other manners.®*- 

Deadly character of instnunent. Where it is ma¬ 
terial, the court may and should give appropriate 
instructions on the necessity for establishing the 
deadly character of the instrument used,®* and ex¬ 
plaining what constitutes a deadly or dangerous 
weapon,®* particularly in a case where the evidence 
as to the character of the instrument used is not 
clear and positive.®^ However, in the absence of a 
request to charge, a charge with reference to the 
deadly or dangerous character of the weapon is nec¬ 
essary only where the evidence leaves the question 
in doubt as to whether it was deadly or dangerous,®® 
and, in the absence of evidence thereof, the court 


is not required to instruct as to whether the weapon 
used was a deadly weapon.®® 

An instruction defining a deadly weapon is im¬ 
proper where the nature of the weapon is not in 
issue, the only question in the case being the intent 
in using means not ordinarily of a deadly charac¬ 
ter.®^ So an instruction explaining the necessity 
for, or defining, a deadly weapon need not be given 
in a homicide case where the death resulted from 
a wrongful and intentional blow with an instrument 
which might or might not have been deadly,®* and 
this is so, even though there is doubt as to what 
character of instrument was used to cause the 
death.®* 

Even in a case otherwise requiring such an in¬ 
struction, if the weapon used was a dangerous and 
deadly weapon per se, the court, in its instructions, 
may assume that it was such a weapon, and need 
not give an instruction defining it,®* and, where the 


tiioug'h evidence tended strongly to 
show that death was caused by de¬ 
ceased’s being struck with bottle.— 
Thompson v. Commonwealth, 87 S.W. 
2d 968, 261 Ky. 356. 

4 S. Okl.—De Witt v. State, 52 P.2d 
88, 58 Okl.Cr. 261, 

4r9. lustruotioais held not duplicitous 
Instruction reciting indictment 
charging commission of murder by 
strangulation and suffocation and by 
beating and striking deceased on head 
and body with blunt instrument. 
Smith V. State, 96 S.W.2d 1, 192 Ark. 
967. 

50. Okl.—De Witt v. State, 52 P.2d 
88, 58 Okl.Cr. 261. 

51. Ga.—Lamer v. State, 80 S.E. 5, 
141 Ga. 17. 

52. Assault with intent to till 

(1) Instruction authorizing con¬ 
viction of assault with intent to kill 
if horse whip, bridle, razor strap, 
broomstick, “or” clubs were deadly, 
was held erroneous, as not requiring 
that weapon used be deadly.—Jordan 
V. Commonwealth, 31 S.W.2d 697, 235 
Ky. 449. 

(2) In prosecution for striking and 
wounding a woman with intention of 
killing her, from the effects of which, 
however, she did not die, instruction 
that the weapon must be found to 
be a deadly one when used in the 
way and manner employed by accused 
required a finding that weapon em¬ 
ployed by accused was a deadly one 
only when used in the way and 
manner employed by accused in the 
case at bar, and was substantially 
correct.—Perry v. Commonwealth, 
151 S.W.2d 377, 286 Ky. 587. 

53. Ky.—Payne v. Commonwealth, 
75 S.W.2d 14, 255 Ky. 533—Cheat¬ 
ham V. Commonwealth, 15 S.W-2c 
525, 228 Ky. 765. 


Tex.—Carney v. State, 6 S.W.2d 369, 
109 Tex.Cr. 624—^Banners v. State, 
300 S.W. 71, 108 Tex.Cr. 302. 

30 C.J. p 352 note 38. 

Instnictions held sufficient or prop- 

Ky._Miller v. Commonwealth, 27 S. 

W.2d 683, 234 Ky. 135. 

Tex.—Butler v. State, 100 S.W.2d 707, 
131 Tex.Cr. 543. 

30 C.J. P 352 note 38 [a]. 

54 ^ Ky._Perrv v. Commonwealth, 

151 S.W.2d 377, 286 Ky. 587. 

55. Tex.—Baker v. State, Cr., 81 S. 
W. 1215, 

30 C.J. P 352 note 39. 

56. Tex.—Yzaguirre v. State, 85 S. 
W. 14, 48 TexCr. 614. 

30 C.J. P 352 note 40. 

Stick as deadly weapon 

In murder prosecution wherein evi¬ 
dence established that after deceased, 
an eighteen-year-old boy, hit accused 
with stick, accused took the stick 
away from deceased and struck de¬ 
ceased a blow which fractured his 
skull and caused his death, accused 
was not entitled to requested charge 
that the stick, which was a green 
pine slab, six feet long and about two 
I or three inches in thickness, was not 
’ a “deadly weapon” in the hands of 
; accused, who was a thirty-year-old 
: man weighing one hundred eighty- 
seven pounds.—Simons v. State, 149 
S.W.2d 103, 141 Tex.Cr. 458. 

57. Tex.—Twyman v. State, 258 S. 
W. 480, 96 Tex.Cr. 439. 

58. Ky.—Combs v. Commonwealth, 
165 S.W.2d 832, 292 Ky. 1—Bates 
V. Commonwealth, 143 S.W.2d 730, 
284 Ky. 1—Higgs v. Common¬ 
wealth, 75 S.W.2d 21, 255 Ky. 547. 

Statute as to assault inapplicable 
(1) In prosecution for murder, 


where death resulted from intention¬ 
al blow on head wuth bottle, instruc¬ 
tion defining “deadly weapon” as used 
in statute prohibiting assault with 
intent to kill with “deadly weapon” 
not resulting in death was held not 
required.—Landrum v. Common¬ 
wealth, 99 S.W.2d 787, 266 Ky. 655. 

(2) Under evidence that blow on 
head with bottle by accused was suf¬ 
ficient to cause death, instruction de¬ 
fining “deadly weapon,” as used in 
statute prohibiting assault with in¬ 
tent to kill with “deadly weapon” 
not resulting in death, was held not 
required, notwithstanding evidence 
that another hit deceased with rock, 
since jury might find accused guilty 
of murder, although he only contrib¬ 
uted to or hastened death in some 
minor way.—Landrum v. Common¬ 
wealth, supra, 
urse of fists 

Where voluntary manslaughter in¬ 
dictment alleged that accused will¬ 
fully and feloniously without malice 
struck deceased with fist, hands, and 
feet causing deceased to fall and 
strike pavement with such violence 
as to cause his death, instruction 
which failed to charge that the hom¬ 
icide must have been committed with 
a deadly weapon or that the hands 
and fist as employed were used un¬ 
der such circumstances and in such 
manner as would be calculated to 
produce death or great bodily injury 
was not error.—Payne v. Common¬ 
wealth, 159 S.W.2d 430, 289 Ky. 590. 

59. Ky.—Bates v. Commonwealth, 
i 143 S.W.2d 730, 284 Ky. 1. 

60. Ga.—Reed v. State, 149 S.E. 23, 

168 Ga. 731. 

Ky._Perry v. Commonwealth, 151 S. 

W.2d 377, 286 Ky. 687. 

30 C.J. P 352 note 41. 
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evidence shows that the instrument was a deadly 
weapon, the court need not charge as to the size 
of the weapon.®! 

An instruction that a designated weapon or in¬ 
strument, without further description or evidence of 
its character, is not presumed to be a deadly weapon 
is abstract and may properly be refused, where 
there is evidence of the nature of the wounds in¬ 
flicted from such instrument or weapon from w’hich 
its character can be inferred.®^ 

The court may properly call the attention of the 
jury to the manner in which, and the part of the 
body on which, a weapon was used,®® as a circum¬ 
stance to be considered in determining whether it 
was a deadly weapon. ®4 

A charge that if the jury are convinced beyond a 
reasonable doubt that deceased came to his death 


at the hands of accused it matters not what sort 
of weapon he was killed with, or how the weapon 
was used, is not erroneous.®® 

An instruction as to the question of whether an 
assault was made with a deadly weapon must not 
assume that the assault was made by accused.®® 

§ 363. Cause of Death 

Appropriate instructions as to the proximate cause 
of the death may and should be given where the evi¬ 
dence tends to prove that the death was due to other 
causes than the injury inflicted by accused. 

Where the cause of death is disputed and there 
is evidence tending to prove that deceased’s death 
was due to some cause other than the injuries in¬ 
flicted by accused, the court may and should in¬ 
struct the jury fully and clearly on the issue as to 
the proximate cause of the death.®'^ The court may, 


Metallic fcaucbs 

Ky.—Perry v. Commonwealth, 151 S. 

W.2d 377, 286 Ky. 587. 

Pistol 

Where accused shot injured party 
through stomach with a pistol, it 
was unnecessary in a prosecution for 
assault with intent to murder for 
court to charge that pistol was a 
deadly weapon, or to submit the is¬ 
sue whether it was such a weapon. 
—Tiller V. State, 261 S.W. 1030, 97 
Tes.Cr. 404. 

Assault with intent to hill 

Instruction was not erroneous for 
failure to require jury to find that 
knife was a deadly weapon, use of 
words “with a deadly weapon” be¬ 
ing unnecessary under statute under 
which charge was framed, and dead¬ 
ly character of weapon may be as¬ 
sumed from dangerous character of 
wounds inflicted.—State v. Jones, 273 
S.W. 730, 309 Mo. 50. 

61- Tex.—Patterson v. State, Cr., 106 

S.W. 142. 

62. Ga.—Reed v. State, 149 S.E. 23, 

168 Ga. 731. 

30 C.J. p 352 note 43. 

(1) Requested charge that knife, as 
matter of law, is not deadly weapon, 
but proof must show its character, 
was held properly refused, in prose¬ 
cution for murder committed with 
knife.—Reed v. State, 149 S.E. 23, 
168 Ga. 731. 

(2) It was not necessary to give 
requested instruction that the knife 
introduced in evidence was not as 
a matter of law a deadly weapon, the 
term “deadly weapon” not being used 
in any instruction, no evidence rais¬ 
ing the issue that accused did not 
intend to kill when he struck, so as 
to call for a charge under Pen.Code 
1911 arts 1147 or 1149, and no in¬ 
struction being given or requested as 


to presumptions from use of the 
knife.—Alley v. State, 241 S.W. 1024, 
92 Tex.Cr. 194. 

63. Intent of accused to commit sui¬ 
cide 

In murder prosecution, accused de¬ 
fending that he intended to shoot 
himself, charging jury on method of 
firing gun accused used, which was in 
evidence, was held proper.—State v. 
Leonor, 154 A. 828, 108 N.J.Law 77. 

64. U.S.—Acers v. U. S., Ark., 17 S. 
Ct. 91, 164 U.S. 388, 4 L.Ed. 481. 

Assault with intent to kill 

In prosecution for assault with in¬ 
tent to kill, where complainant had 
been tied with a rope to horse’s tail 
and dragged, instruction that rope 
was not per se dangerous weapon, but 
that it might be used in such a man¬ 
ner as to be considered a dangerous 
weapon, and whether it was to be so 
regarded was for jury was held prop¬ 
er.—State V. Comes, 268 N.W. 724, 64 
S.D. 537. 

65. Ga.—Jones v. State, 65 Ga. 621. 
30 C.J, p 352 note 45. 

66. Iowa.—State v. Whitbeck, 123 N. 
W. 982, 145 Iowa 29. 

67. Mich.—People v. Collins, 5 N.W. 
2d 556, 303 Mich. 34. 

N.C.—State v. Redman, 8 S.E.2d 623, 
217 N.C. 483. 

S.C.—State V. King, 155 S.E. 409, 158 
SC. 251. 

Tex.—Carney v. State, 6 S.W.2d 369, 
109 Tex.Cr. 624. 

W.Va.—State v. Reedy, 127 S.E. 24, 
97 W.Va. 549. 

30 C.J. p 353 note 47. 

Accused as killer 

(1) Instructions predicating ver¬ 
dict of guilt should have required 
finding that accused killed deceased, 
where accused did not testify or ju¬ 
dicially admit killing.—State v. War¬ 
ren, 33 S.W.2d 125, 326 Mo. 843. 

(2) Instruction requiring jury to 
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find “truth” of case was held not er¬ 
roneous as requiring finding of who 
killed deceased, rather than whether 
accused did it.—State v. Wright, 138 
S.E. 828, 140 S.C. 363. 

Negligent homicide 

Where the trial court made ac¬ 
cused's guilt of negligent homicide 
depend on the jury’s finding that col¬ 
lision and the death of deceased 
were caused by the unlawful act of 
accused in driving his automobile 
on the left-hand side of the road, it 
was unnecessary to define proximate 
cause as applied in civil cases for 
damages arising out of negligence.— 
Click V. State, 104 S.W.2d 064, 144 
Tex.Cr. 468. 

Predicating charge on belief of jury 

In prosecution for murder by 
throwing deceased’s body from bridge 
into river, charge that jury could 
not convict if death was result of 
striking object during fall before 
body contacted waters of river was 
properly refused for failure to predi¬ 
cate jury’s belief on the evidence. 
—Rowe V. State, Ala., 11 So.2d 749. 
Suicide as factor 

(1) In homicide prosecution, based 
on death from poison voluntarily 
taken, giving instruction stating 
when suicide becomes felonious hom¬ 
icide was held not error.—Stephenson 
V. State, 179 N.E. 633, 205 Ind. 141, 
error dismissed 186 N.E. 293, 205 Ind. 
141. 

(2) In a prosecution of accused for 
murdering his wife, an instruction 
that he denied that he killed his 
wife, and said that she committed 
suicide, was held sustained by ac¬ 
cused’s statement to the jury.—Ham¬ 
mond V. State, 120 S.E. 539, 156 Ga. 
880. 

lustructious held sufficient or proper 

(1) In general. 

Ala.—Barron v. State, 193 So. 190, 29 

Ala.App. 137. 



41 C.J.S. 


HOMICIDE 


§ 363 


and should, particularly if requested, instruct the 
jury to the effect that they cannot convict, or in 
other words that they must acquit, unless they are 
satisfied that decedent died from the injuries in¬ 
flicted by accused and not from some other cause,®* 
such as from improper medical or surgical treat¬ 
ment of the injuries.®® 

Instructions on the cause of death need not be 
given in any particular words,'^® but they must be 
applicable to the evidence in the case,'^^ it not be¬ 
ing error to fail or refuse to charge on the possi¬ 
bility of deceased’s death having been due to some 


cause other than the injuries inflicted by accused, 
where such a theory is not supported by the evi¬ 
dence.'^® Such instructions must not be abstract,'^* 
argumentative,®^ or misleading.®® 

Where there is evidence on which the jury could 
have found that the injury inflicted by accused con¬ 
tributed to or accelerated the death of deceased, an 
instruction, to the effect that the fact that other 
causes contributed to the death does not relieve 
accused of guilt or responsibility if the injury 
caused by his own acts mediately or immediately 
contributed thereto, may be given,®® and an instruc- 


_^Wilson v. State, 10 S.E.2d 861, 

190 Ga. 824. 

jsf —State V. Stephan, 194 A. 273, 
118 N.J.Law 592. 

(2) As not eliminating question of 
proximate cause.—State v. Ito, 225 
p. 63, 129 Wash. 402. 

(3) As assumption of facts. 

—People v. Lanagan, 22 P. 482, 
81 Cal. 142. 

Or.—.State v. Crockett, 65 P. 447, 39 
Or. 76. 

(4) Other instructions see 30 C.J. 
p 353 note 47 [b]. 

Instructions held erroneous or prop¬ 
erly refused 

jya.—Rowe v. State, 11 So.2d 749. 

N.C.—State v. Barber, 149 S.E. 857, 
197 N.C. 554. 

30 C.J. P 353 note 47 [c]. 

68. Ala.—Huckabee v. State, 48 So. 
796, 159 Ala. 45—Duncan v. State. 

6 So.2d 450, 30 Ala.App. 356, cer¬ 
tiorari denied 6 So.2d 454, 242 Ala. 
329. 

Okl.—^Wilcox V. State, 99 P.2d 531, 69 
Okl.Cr. 1—Porter v. State, 297 P. 
305, 50 Okl.Cr. 136—Logan v. State, 
275 P. 657, 42 Okl.Cr. 294. 

Tex.—Black v. State, 132 S.W.2d 267, 
137 Tex.Cr. 516—Miller v. State, 13 
S.W.2d 865, 112 Tex.Cr. 125—Harp¬ 
er V. State, 245 S.W. 79, 92 Tex.Cr. 
657. 

W.Va.—State v. Reedy, 127 S.E. 24, 97 
W.Va. 549. 

Death by abortion 

(1) Refusal of instruction requir¬ 
ing acquittal, in absence of evidence 
proving charge of murder arising out 
of criminal abortion, even though ac¬ 
cused may have neglected duty, per¬ 
formance of which might have saved 
life, was held erroneous.—People v. 
Rongetti, 170 N.E. 14, 338 Ill. 56. 

(2) Instruction held to have suffi¬ 
ciently presented necessity of estab¬ 
lishing fact that instrument used in 
performing criminal operation was 
such as would produce abortion.— 
People V. Cook, 269 P. 176, 93 Cal. 
App. 174. 

Instructions held sufficient or prop¬ 
er 

Pa.—Commonwealth v. Scovern, 140 


A 611, 292 Pa. 26—Commonwealth 
v. Marshall, 135 A. 301, 287 Pa. 
512. 

Tex.—Holland v. State, 61 S.W.2d 838, 
124 Tex.Cr. 348—Graham v. State, 

51 S.W.2d 401, 121 Tex.Cr. 343. 

68. Tex.—Franklin v. State, 128 S. 

W.2d 389, 137 Tex.Cr. 136. 

30 C.J. P 353 note 49. 

TO. Okl.—Porter v. State, 297 P. 305, 

50 Okl.Cr. 136—Logan v. State, 
275 P. 657, 42 Okl.Cr. 294. 
Instructions held sufficient 

In prosecution for murder of one 
who was stabbed and died after an 
operation and a “very violent infec¬ 
tion,” instruction requiring jury to 
find that “the act of such defendant 
or defendants was an efficient cause 
of the death of decedent” was suf¬ 
ficient without giving more explicit 
requested instructions, which re¬ 
quired a finding that “any act of the 
defendant or any one of them was 
the proximate cause of the death of 
the deceased” rather than an “inde¬ 
pendent intervening action.”—People 
V. Nenda, 83 P.2d 964, 29 Cal.App.2d 
11 . 

71. Ala.—Jackson v. State, 93 So. 

258, 18 Ala.App. 627. 

Iowa.—State v. Flory, 199 N.W. 303, 
198 Iowa 75. 

Mo.—State V. Hepperman, 162 S.W. 

2d 878, 349 Mo. 681. 

Tex.—Franklin v. State, 128 S.W.2d 
389, 137 Tex.Cr. 136—Elliott v. 

State, 117 S.W.2d 777, 135 Tex.Cr. 
133. 

30 C.J. p 353 note 50. 

Xustruotions justified by evidence 
Ya,—^Waller v. Commonwealth, 16 S. 
E.2d 808. 178 Va. 294, certiorari de¬ 
nied Waller v. Youell, 62 S.Ct. 1106, 
316 U.S. 679, 86 L.Ed. 1752, rehear¬ 
ing denied 62 S.Ct. 1289, 316 U.S 
712, 86 L.Ed. 1777. 

72, Ky.—Tincher v. Commonwealth 
69 S.W.2d 750, 253 Ky. 623—Day v 
Commonwealth, 191 S.W. 105, 173 
Ky. 269. 

Mo.—State v. Logan, 126 S.W.2d 256, 
344 Mo. 351, 122 A.L.R. 417. 

Tex.—Gomez v. State, Cr., 166 S.W.2d 
099—Simons v. State, 149 S.W.2d 
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103, 141 Tex.Cr. 458—Franklin v. 
State, 128 S.W.2d 389, 137 Tex Cr. 
136—Elliott V. State, 117 S.W.2d 
777, 135 Tex.Cr. 133—Stroud v. 

State. 91 S.W.2d 1073, 130 Tex.Cr. 

48—Boyd v. State, 83 S.W.2d 326, 
128 Tex.Cr. 539—Spicer v. State, 28 
S.W.2d 810, 110 Tex.Cr. 110—Em- 
brey v. State, 251 S.W. 1062, 94 
Tex.Cr. 591. 

30 C.J. p 353 note 51. 

Suicide 

Mo.—State v. Hepperman, 162 S.W. 
2d 878, 349 Mo. 6S1. 

73. Ala.—Jackson v. State, 93 So. 
258, 18 Ala.App. 627. 

74. Ga.—Davis v. State, 113 S.E. 11» 
153 Ga. 669. 

75. Pa.—Commonwealth v. Williams, 
156 A. 86, 304 Pa. 299. 

Tex.—Black v. State, 132 S.W.2d 267. 
137 Tex.Cr. 516. 

30 C.J. P 353 note 47 [c] (3), (5). 

70, Ill.—People V. Sink, 30 N.E.2d 
40, 374 Ill. 480. 

Ind.—Hicks v. State, 11 N.E.2d 171, 
213 Ind. 277, certiorari denied 
Hicks V. State of Indiana, 58 S.Ct. 
951, 304 U.S. 564, 82 L.Ed. 1531— 
Stephenson v. State, 179 N.E. 633, 
205 Ind. 141, error dismissed 186 
N.E. 293, 205 Ind. 141. 

Cruilt of accused in accordance mth 
facts 

In prosecution of yard boss at 
county farm for murder, where the 
undisputed evidence showed that 
guard had inflicted serious injuries 
on victim, of which accused was in 
ignorance at time accused committed 
the acts charged against him, jury 
should have been made to understand 
that, if injuries inflicted by guard 
would have ultimately caused victim 

■ to die, but that accused inflicted in¬ 
juries which hastened or materially 
contributed to his death, accused 
would be guilty of whatever offense 
the facts sustained.—Black v. State, 
132 S.W.2d 267, 137 Tex.Cr. 516. 
Use of words “unlawfta injury” im¬ 
proper 

An instruction that, if a person 
dies from an injury unlawfully in¬ 
flicted by another, the person inflict- 
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tion which ignores such proposition is erroneous, or 
if requested, may properly be refused.^*^ 

Several acts hy accused. Where it is charged in 
the indictment or appears from the evidence that 
there were several shots or blows by accused in 
the same conflict with deceased and without any 
discontinuance thereof, the court is not required to 
separate such shots or blows in its instructions."^^ 
However, where some of a number of blows were 
given in self-defense and there is doubt as to which 
of the blows was mortal, it is proper to instruct 
that, if the blows which caused the death of de¬ 
ceased were given in self-defense, and other blows, 
not mortal, were afterward given which were not 
given in self-defense, accused is not guilty."^® 

§ 364. Elements of Assault with Intent to Kill 

In a prosecution for assault with Intent to kill or 
murder, the court should instruct fully as to the elements 
of the offense and as to the law applicable to the facts 
of the case. 

In a prosecution for assault with intent to kill 
or murder, the court should instruct the jury fully 


and explicitly as to the elements necessary to con¬ 
stitute such offense and as to the law applicable to 
the facts of the case.^® Such an instruction is not 
required to be in any particular formjSi jf 
fines the offense in the usual terms, applies the law 
to the facts of the case, and charges the jury that 
if they believe from the evidence that accused made 
an assault as alleged in the indictment, and that the 
act was done with malice aforethought and with 
the intent to kill, to find him guilty, it is ordinarily 
sufficient,^2 and it has been held not essential to 
charge that the assault must have been made un¬ 
der such circumstances and conditions that if death 
had ensued the crime would have been murder.83 
An instruction is also generally sufficient which sets 
forth the facts sufficient to constitute the offense 
in the language of the statute but it is wroneous 
if it leaves out an element required by statute^® or 
if it charges in the language of a statute which 
applies only to homicide.®^ Where an instruction 
requires the finding of a specific intent to kill, it 
need not use the words “after deliberation” or “with 
deliberation,”^"^ or the word “felonious,”SS even 


ing the injury is responsible for the 
death, even though another independ¬ 
ent cause contributed thereto, was 
erroneous because of use of word 
‘•unlawfully*’ of self-defense.—Irby v. 
State, 185 So. 812, 186 Miss. 161. 

77. Ala.—Barron v. State, 193 So. 

190, 29 Ala.App. 137. 

30 C.J. p 353 note 52. 

78- Ohio —^T^'ray v. State, 27 Ohio 
Cir.Ct. 1. 

Tex.—Willis V. State, 90 S.W. 1100, 
49 Tex.Cr. 139. 

30 C.J. p 353 note 53. 

79. Ind.—Miller v. State, 37 Ind. 
432. 

Shots after passing of danger 

An instruction authorizing a con¬ 
viction, notwithstanding the plea of 
self-defense, if the jury found that 
the shot or shots which killed de¬ 
ceased were fired after all apparent 
danger had passed, required the jury 
to find that the shots fired after the 
danger had passed were the cause 
of death and not the former shots 
fired in self-defense.—People v. 

Brown, 216 P. 411, 62 Cal.App. 96. 
Instructions on self-defense gener¬ 
ally see infra §§ 374-384. 

80. 6a.—^Kennedy v. State, App., 24 
S.E.2d 321. 

Tex.—McCoy v. State, 102 S.W.2d 
206, 132 Tex.Cr. 45. 

30 C.J. p 354 note 56. 

Instructions as to grade or degree of 
offense see infra § 396. 

XTse of words “willfully and feloni¬ 
ously” held not to render instruction 
erroneous.—Hall v. Commonwealth, 
17 S.W.2d 7'51, 752, 229 Ky. 646. 


lustructions held sufdcient or not er- 
roneous 

Ariz.-Lee v. State, 229 P. 939, 27 
Ariz. 52. 

Ga.—Martin v. State, 113 S.E. 27, 28 
Ga.App. 723. 

Ind.—Paulkenberg v. State, 151 N.E. 
382, 197 Ind. 491. 

Ky.—Lunce v. Commonwealth, 22 S. 

W.2d 627, 232 Ky. 211. 

Miss.—Word v. State, 178 So. 821, 
ISO Miss. 883. 

Pa.—Commonwealth v. Berardino, 
153 A. 687, 302 Pa. 40.3, affirming 
100 Pa Super. 58. 

30 C.J. p 354 note 56 [a]. 

Instructions held erroneous or prop¬ 
erly refused 

Ark.—Brown v. State, 245 S.W. 813, 
156 Ark. 288. 

Okl.—Watkins v. State, 218 P. 895, 
25 Okl.Cr. 10. 

Tex.—Gay v. State, 115 S.W.2d 929, 
•134 Tex.Cr. 356. 

30 C.J. p 354 note 56 [b]. 

81- Tex.—Luttrell v. State, 157 S.W. 
157, 70 Tex.Cr. 183. 

82. Tex.—Barr v. State, 120 S.W. 

422, 56 Tex.Cr. 372, overruling 

Bagley v. State, Cr., 103 S.W. 874. 

30 C.J. p .354 note 58. 

83. Ga.—^Kennedy v. State, 24 S.E. 
2d 321. 

84. Miss.—Martin v. State, 142 So. 
1'5, 163 Miss. 454, followed in 142 
So. 4'69. 

30 C.J. p 354 note 59. 

Comma in lieu of “and” 

Instruction that jury should find 
accused guilty if they believed from 
evidence that he “willfully, malici¬ 
ously and not in his necessary or 
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apparently necessary self-defense, 
shot” complaining witness held not 
erroneous on ground that instruction 
should have read “willfully and mali¬ 
ciously” as words were used in stat¬ 
ute defining charged offense.—Falls 
V. Commonwealth, 105 S.W.2d 828, 
268 Ky. 696. 

Inclusion of unnecessary phrase 
Where information charged assault 
with deadly weapon with intent to 
murder, instrument used being cer¬ 
tain firearm loaded with powder and 
ball, instruction defining such offense 
in language of statute, held not prej¬ 
udicial for needlessly and inaccurate¬ 
ly including phrase “or by any means 
or force likely to produce great bod¬ 
ily injury.”—Lee v. State, 229 P. 939, 
943, 27 Ariz. 52. 

85- Cal.—People v. Price, 98 P. ’547, 
9 Cal.App. 21'8. 

Survival of victim 

In prosecution for maliciously cut¬ 
ting and wounding another with a 
deadly weapon with intent to kill, 
failure to tell the jury whether per¬ 
son attacked lived or died, or omis¬ 
sion of words “did not thereby die,” 
was not error where such person ap¬ 
peared at the trial and testified.— 
Smith v. Commonwealth, 145 S.W.2d 
51, 284 Ky. 468—Hall v. Common¬ 
wealth, 17 S.W.2d 751, 229 Ky. 646. 

86. Ala.—Ray v. State, 41 So. 519, 
147 Ala. 5, overruling Scoggins v. 
State, 25 So. 180, 120 Ala. 369— 
Morell V. State, 86 So. 160, 17 Ala. 
App. 554. 

87. Ark.—Roberson v. State, 126 S. 
W. 88, 94 Ark. 69. 

sa Miss.—^Martin v. State, 142 So. 
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though it is necessary to charge in the indictment 
or information that the assault was committed felo¬ 
niously.^^ 

Requisites md validity in general. Instructions 
in prosecutions for assault with intent to kill or 
murder must not be confusing or misleading,in¬ 
definite,^^ argumentative,^- or inconsistent or con¬ 
tradictory nor must they give undue promi¬ 
nence to particular facts or evidence.^^ 

§ 365. - Intent and Malice 

In a prosecution for assault with intent to kill or 


§ 365 

murder, the court should charge the jury fully on the law 
of intent and malice. 

On the trial of an indictment for assault with in¬ 
tent to kill or murder, the court should charge the 
jury fully and explicitly on the law of intent^® and 
malice^® as necessary elements of the offense, un¬ 
less the indictment is drawn under a statute pro¬ 
viding for the punishment of assault with intent to 
kill without malice.^'^ It has been held that an in¬ 
struction requiring a “positive” or “specific” intent 
to be proved should not be given, as it would have 
a tendency to mislead the jury;^^ but an instruc- 
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15, 163 Miss. 454, followed in 142 
So. 469. 

30 C.J. p 354 note 63. 

89. Mo.—State v. Helton, 137 S.W. 
987, 234 Mo. 559. 

90. Instructions held confusing or 
misleading 

(1) In prosecution for assault with 
intent to murder, instruction that 
charge of assault with intent to mur¬ 
der is not supported by evidence of 
assault with intent to maim or in¬ 
flict serious bodily harm.—Chenault 
V. State. 193 So. 326, 29 Ala.App. 148. 

(2) Other instructions.—Bishop v. 
State, 14'5 So. 499, 226 Ala. 147, de¬ 
nying certiorari 145 So. 497, 25 Ala. 
App. 267—Berry v. State, 175 So. 407, 
27 Ala.App. 507, certiorari denied 175 
So 412, 234 Ala. 414—30 C.J. p 354 
note 65 [a]. 

Instructions held not confusing or 
misleading 

Ga.—Martin v. State, 113 S.E, 27, 28 
Ga.App. 723. 

Ind.—Faulkenberg v. State, 151 N.E. 
382, 197 Ind. 491. 

Mo.—State v. Fine, 23 S.W.2d 7, 324 
Mo. 194. 

30 C.J. p 354 note 65 [b]. 

91. Instruction held not indefinite 
Ind.—Faulkenberg v. State, 151 N.E 

382, 197 Ind. 491. 

32 . Ala.—Rowlan v. State, 70 So. 

953, 14 Ala.App. 17. 

93. Ark.—Brown v. State, 245 S.W. 

813, 156 Ark. 288. 

30 C.J. p 354 note 67. 

84. Ala.—Deal v. State, 34 So. 23, 

136 Ala. 52. 

30 C.J. p 354 note 68. 

95. Ga.—Emanuel v. State, 158 S.E 
761. 43 Ga.App. 339. 

Ill.—People V. Gilday, 183 N.E. '573, 
351 Ill. 11. 

Neb.—Valias v. State, 288 N.W. 818, 

137 Neb. 250. 

N.M.—State v. Rogers, 247 P. 828, 
31 N.M. 485. 

Tex.—McCoy v. State, 102 S.W.2d 
206, 132 Tex.Cr. 45. 

30 C.J. p 354 note 69. 

Instructions held sufficient or errone- 
ously refused 

(1) Instructions as to transfer of 
intent where one intends to assault 
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a particular person and by mistake 
assaults another, and as to presump¬ 
tion that one intends to do that 
which one voluntarily and willfully 
does do, and intends all the natural, 
probable, and usual consequences of 
his own acts.—People v. Ramirez, 221 
P. 960, 64 Cal.App. 358. 

(2) An instruction to convict of 
assault with intent to murder with 
malice, if jury found that accused, 
with intent to kill, stabbed prosecut¬ 
ing witness, was not erroneous as 
failing to require jury to find that 
accused had definite and specific in¬ 
tent to kill prosecuting witness.— 
Guerra v. State, Tex.Cr., 168 S.W.2d 
247. 

(3) Other instructions. 

Ala.—Harmon v. State, 126 So. 896, 
23 Ala.App. 468. 

Cal.—People v. Alexander, 106 P.2d 
450, 41 Cal.App.2d 275, reargument 
denied 106 P.2d 916, 41 Cal.App.2d 
275—People v. Minamino, 205 P. 
463, 56 Cal.App. 386. 

Ga.—Looney v. State, 153 S.E. 372, 
41 Ga.App. 495. 

S.C.—State V. Young, 126 S.E. 445, 
131 S.C. 94. 

Tex.—McClendon v. State, 44 S.W. 2d 
724, 119 Tex.Cr. 29. 

30 C.J. p 354 note 69 [a]. 

Instructions held erroneous or prop, 
erly refused 

(1) As omitting, or excluding from 
consideration of jury, intent as ele¬ 
ment of offense.—Earl v. State, 151 
So. 172, 168 Miss. 124—Herring v. 
State, 99 So. 270, 134 Miss. 505— 
Lott V. State, 93 So. 481, 130 Miss. 
119—30 C.J. p 354 note 69 [b] (2). 

(2) As omitting requirement of in¬ 
tent to murder, and only requiring 
intent to shoot in dangerous way.— 
State V. Rogers, 247 P. 828, 31 N.M. 
48-5. 

(3) As declaring intention to kill 
proved as a matter of law from the 
fact of shooting.—Shannon v. State, 
247 S.W. 782. 157 Ark. 203. 

(4) As advising that presumption 
of law that accused intended to kill 
arose from fact that he shot victim 
and that he must controvert such 
presumption.—^People v. Brown, 81 
P.2d 463, 27 Cal.App.2d 612. 

145 


(5) Refusal to charge that, if ac¬ 
cused had no intent to injure boy 
or if jury had reasonable doubt on 
subject, accused should be acquitted 
of assault with intent to murder, 
was not error, where accused had 
intentionally struck boy on head with 
baseball bat.—Moore v. State, 60 S. 
W.2d 453, 124 Tex.Cr. 97. 

(6) Other instructions. 

Ga.—Emanuel v. State, 158 S.E. 761, 
43 Ga.App. 339. 

Ill.—People V. Gilday, 183 N E. 573, 
351 Ill. 11. 

Tex.—Barnes v. State, Cr., 167 S.W.2d 
197. 

30 C.J. p 354 note 69 [bj. 

Instruction, held self-contradictory 
Ark.—Brown v. State, 245 S.W. 813, 
156 Ark. 288. 

Instruction held confusing and mis¬ 
leading 

Ark.—Brown v. State, supra, 
instructions held not inconsistent 
Cal.—People v. Minamino, 205 P. 463, 
56 Cal.A'pp. 386. 

9S. Ga.—Wingate v. State, App., 22 
S.E.2d 758. 

30 €J. p 355 notes 70, 73, 74. 
Instructions held sufficient or not 
erroneous 

(1) As to presumption of malice 
from use of deadly weapon.—State v. 
Crutcher, 1 N.W. 2d 195, 231 Iowa 
418. 

(2) Other instructions.—Thomas v. 
State, 142 S.E. 195, 37 Ga.App. 823— 
30 C.J. p 355 note 70 [a], [b]. 
Instructions held erroneous 

(1) As to definition of “malice 
aforethought.”—Cooper v. State, 250 
S.W. 18'5, 187, 94 Tex.Cr. 199. 

(2) Other instructions. 

Ala.—Chenault v. State, 193 So. 326, 
29 Ala.App. 148. 

Miss.—Walker v. State, 112 So. 673, 
146 Miss. '510. 

Instructions held misleading 
Miss.—^Walker v. State, supra. 

97. Mo.—State v. Grant, 45 S.W. 
1102, 144 Mo. 56. 

98. Ala.—Redd v. State, 165 So. 409, 
410, 27 Ala.App. 19^ citing Corpurf 
Juris. 

30 C.J. p 355 note 72. 
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tion requiring “specific intent” to kill has been held 
not objectionable for failure to define the term 
“specific intent.”^^ 

An instruction as to malice, under at least one 
statute, must enable the jury to apply to the evi¬ 
dence the statutory test whether, if death had en¬ 
sued, the homicide would have been murder; but 
it need not distinguish between express and implied 
malice,^ and it has been held that it need not de¬ 
fine express or implied malice, but is sufficient if it 
defines malice aforethought.^ While it is better, 
in defining the crime as being an assault with mal¬ 
ice, to follow the word “malice” with “afore¬ 
thought,” if it is apparent from the evidence that 
if the act was done with malice at all it must have 
been “malice aforethought,” the omission of the 
word “aforethought” is unimportant and it has 
been held unnecessary, in cases of assault with in¬ 
tent to murder, to define or submit the law of mal¬ 
ice aforethought unless it is charged in the indict- 
ment.4 

§ 356. -Instructions as to Murder, Man¬ 

slaughter, and Justifiable Homicide 


court in its instructions, to define or explain the. 
crime of murder,^ manslaughter,6 or justifiable 
homicide,'^ although it has been said that to define 
the different kinds of felonious homicide and de¬ 
grees of murder might confuse rather than help.S 
Where, however, there is no evidence requiring 
such an instruction, it is not error to fail to charge 
as to manslaughter® or murder and, inasmuch as 
an act is sometimes murder where there is no spe¬ 
cific intent to kill, it is fatal error to instruct the 
jury that, if they believe that had death ensued ac¬ 
cused would have been guilty of murder, it is their 
duty to find him guilty of assault with intent to 
murder.^^ 

It has also been held that the court should instruct 
as to the difference between murder and manslaugh- 
ter,i2 but it is not usually necessary to distinguish 
between the degrees of murder and where from 
the evidence aggravated assault might be found, and 
the jury are instructed to find aggravated assault if 
the assault was made without an intent to murder, 
and murder is defined in the charge, it is unneces¬ 
sary to define manslaughter with respect to the dif¬ 
ference between it and murder.^^ 


In a prosecution for assault with intent to kill or 
murder, It may be proper for the court to define murder, 
manslaughter, or justifiable homicide, or to instruct as to 
the difference between murder and manslaughter. 

On the trial of an indictment for assault with in¬ 
tent to kill or murder, it may be proper for the 


§ 357 .-Application to Pleadings and Evi¬ 

dence 

Instructions as to assault with Intent to kill or murder 
must be applicable to, and supported by, the Issues and 
the facts in evidence, and must not invade the province 
of the jury. 


99. Tex.—McMurrey v. State, Cr,, 
16S S.W.2d 858. 

1. Tex.—Wilson v. State, 4 Tex.App. 
637. 

2. Tex.—^Ulun v. State, Cr., 32 S.W. 
699. 

“Deliberate intent;” “deliberate de¬ 
sign” 

Charging that “deliberate intent” 
and "deliberate design,” as used in 
instruction, and "malice afore¬ 
thought” meant the same thing was 
not erroneous.—Word v. State, 178 
So. 821, ISO Miss. 883. 

3. S.C.—State V. Milam, 70 S.E. 447, 
SS S.C. 127. 

30 C.J. p 355 note 78. 

4. Tex.—Dunn v. State, 81 S.W.2d 

87, 12 S Tex.Cr. 229—Finley v. 

State, 38 S.W.2d 328, 117 Tex.Cr. 
34 —Friday v. State, 36 S.W. 2d 
1036, 117 Tex.Cr. 37—Jones v. 

State, 36 S.W.2d 736. 117 Tex.Cr. 
S—King V. State, 36 S.W. 2d 490, 
117 Tex.Cr. 43. 

In trial on indictment for murder, 
court, in charging on assault to mur¬ 
der, properly instructed jury that 
evidence must establish that assault 
was with malice aforethought.— 


Clark V. State, 46 S.W.2d 971, 120 
Tex.Cr. 326. 

5, Ga.—Looney v. State, 153 S.E. 

372, 41 Ga.App. 495. 

30 C.J, p 355 note 80. 

"The offense . . . charged is 

. . . ‘an assault and battery up¬ 

on another with a deadly weapon 
with intent to kill and murder such 
other person.’ In order for the jury 
to determine whether the appellant 
intended to commit murder, they 
must know what the constituent ele¬ 
ments of murder are. . . • The 

court below, therefore, committed no 
error in including in the instruction 
a definition of the crime of murder.” 
—Martin v. State, 142 So. 15, 163 
Miss. 454, followed in 142 So. 469. 

Instruction, defining the two de> 
grees of murder held proper and nec¬ 
essary.—Griffin v. People, 231 P. 1113, 
76 Colo. -422. 

Instruction held erroneous as omit¬ 
ting the requirement "that the killing 
should be without authority of law 
to constitute murder.”—Earl v. State, 
151 So. 172, 173, 168 Miss. 124. 
Instruction as to assault in prosecu¬ 
tion for homicide see infra § 396. 
6. Ark.—Hankins v. State, 145 S.W. 

524, 103 Ark. 28. 
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Ga.—Kirkland v. State, App., 22 S.E. 
2d 330—Hall v. State, 16'5 S.E. 464, 
45 Ga.App. 582. 

30 C.J. p 356 note 81. 

7. Ga.—Cicero v. State, 54 Ga. 156. 
Charge substantially in statutory 

language held not to deprive accused 
of defense of reasonable fears.—Hall 
V. State, 165 S.E. 464, 45 Ga.App. 582. 

8. Del.—State v. Rothwell, 92 A. 859, 
28 Del. 312. 

9. Ark.—Hankins v. State, 145 S.W. 
524, 103 Ark. 28. 

Tex.—Manger v. State, Cr., 69 S.W. 
145. 

10. Fla.—Hancock v. State, 105 So. 
401, 90 Fla. 178. 

30 C.J. p 356 note 85. 

11. Cal.—People v. Mendenhall, 67 P. 
,325, 135 Cal. 344, reversing 63 P. 
■675, 6 Cal.Unrep Cas. 631. 

30 C.J. p 356 note 86. 

12. Tex.—^Williams v. State, 43 Tex. 
382. 

IQ. Tex.—Simmons v. State, 1'46 S. 
W. '550, 66 Tex.Cr. 331. 

14. Tex.—^Wilson v. State, 4 Tex.App. 
-637. 

30 C.J. p 356 note 89. 
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Instructions as to assault with intent to kill or 
murder must be applicable to, and supported by, the 
issues^S and the facts which the evidence tends to 
prove,and a charge based on a state of facts 
which there is no evidence to sustain is erroneous 
and may properly be refused.^"^ Likewise an in¬ 
struction is erroneous where it assumes as a fact 
a question which it is directly within the province 
of the jury to decide,unless such fact is undis¬ 
puted or well settled by the evidence,or where it 
ignores or evades any material evidence, defenses, 
or issues presented in the case.^o 


§ 368. Defenses in General 

Where there is evidence in support of any defense 
offered by the accused, the court should instruct fully 
as to the applicable law; but an Instruction is erroneous, 
or properly refused, where it is on a matter of defense 
not supported by the evidence or is not applicable to the 
issues. 

Where, in a prosecution for homicide, there is ev¬ 
idence in support of any defense offered by accused 
which raises an issue of fact favorable to him, the 
court should present the issue by an affirmative in¬ 
struction which fairly and fully declares the law 
applicable thereto,^! unqualified by the state’s the- 


15. Fla.—Morris v. State, 123 So. 
912, 98 Fla. 609. 

S.C.—State V. Young, 126 S.E. 445, 
131 S.C. 94. 

30 C.J. p 356 note 90. 

Issues held fairly presented to ju¬ 
ry by instructions given.—Stevenson 

V. State, 101 P.2d 644. 69 Okl.Cr. 242. 
Conviction of offense other than 

that charged held not authorized by 
instruction.—State v. Dildine, 51 S. 

W. 2d 1, 330 Mo. 756. 

Charge entailing severer punishment 
Under indictment charging accused 
with assault with intent to murder, 
charge permitting verdict finding ac¬ 
cused guilty of assault with intent 
to murder with malice was reversible 
error, since punishment for offense 
under indictment was not less than 
one or more than three years, and 
punishment for offense under charge 
was not less than two or more than 
fifteen years, although jury assessed 
punishment at two years.—Dunn v. 
State, SI S.W.2d 87, 128 Tex.Cr. 229. 

le. Ga.—Emanuel v. State, 158 S.E. 
761, 43 Ga..App. 339—Clinton v. 

State, 139 S.E. 82, 37 Ga.App. 79. 
N.M.—State v. Rogers, 247 P. 828, 31 
N.M. 485. 

Tex,—Allen v. State, 32 S.W.2d 854, 
116 Tex.Cr. 15. 

30 C.J. p 356 note 91. 

Instruction as to presumption 

In prosecution for shooting with 
intent to kill or wound, court erred 
in instructing as to the presumption 
that a person intends the conse¬ 
quences to follow an act that he in¬ 
tentionally commits, where witness¬ 
es were present at time of shooting 
and testified fully thereto and to at¬ 
tendant circumstances.—Valias v. 
State, 288 N.W. 818, 137 Neb. 250— 
Styskal v. State, 215 N.W. 465, 116 
Neb. 8. 

Instruction held as favorable to ac¬ 
cused as facts and circumstances of 
case justified.—Lee v. State, 229 P. 
939, 27 Ariz. 52. 

Evidence held sufficient to warrant 
instruction 

(1) On assault with intent to kill 
with malice aforethought.—State v. 
Pine, 23 S.W.2d 7, 324 Mo. 194—State 


V. Bartlett, 107 S.W. 1084, 209 Mo. 
403. 

(2) On assault with intent to mur¬ 
der.—Green v. State, 160 S.W.2d 940, 
144 Tex.Cr. 40. 

(3) As to other matters see 30 C 
J. p 356 note 91 [b]. 

17. Miss.—^Valker v. State, 112 So. 
673, 146 Miss. 510. 

Tex.—Gay v. State, 115 S.W.2d 939, 
134 Tex.Cr. 356—Allen v. State, 32 
S.W.2d 854, 116 Tex.Cr. 15. 

20 C.J. p 356 note 92. 

18. Okl.—Watkins v. State, 218 P. 
895, 25 Okl.Cr. 10. 

30 C.J. p 357 note 93. 

19. Tex.—Kosmoroski v. State, 127 
S.W, 1056, 59 Tex.Cr. 296. 

30 C.J. p 357 note 94. 

20. Ala.—Berry v. State, 175 So. 407, 
27 Ala.App. 507, certiorari denied 
175 So. 412, 234 Ala. 414. 

30 C.J. p 357 note 95. 

21. Ark.—Arnold v. State, 20 S.W. 
2d 1S9, 179 Ark. 1056. 

Ill.—People V. Dascola, 153 N.E. 710, 
322 Ill. 473. 

Iowa.—State v. Richardson, 349 N.W. 
211, 216 Iowa 809, affirming 240 N. 
W. 695. 

—^Williams v. Commonwealth, 81 
S.W 2d 891, 25S Ky. 830—Warren v. 
Commonwealth, 1 S.W.2d 774, 222 
Ky. 460. 

Tex.—Burt v. State, 145 S.W.2d 886, 
140 Tex.Cr. 410—Burt v. State, 137 
SW.2d 1045, 138 Tex.Cr. 540—Rod¬ 
riguez V. State, 4 S.W.2d 52, 109 
Tex.Cr. 278—Harris v. State, 274 
S.W, '568, 101 Tex,Cr. 33. 

Ya.—Hale v. Commonwealth, 183 S. 

E. 180, 165 Va. 808, 

30 C.J. P 357 note 97. 

Killing of innocent bystander 

(1) Charge that accused contended j 
that he did not intend to kill de¬ 
ceased, but intended to shoot anoth¬ 
er, held proper.—Holleman v. State, 
154 S.E. 906, 171 Ga. 200. 

(2) In prosecution for killing of 
innocent bystander while accused 
and third person engaged in an af¬ 
fray, accused was entitled to the 
same instructions with reference to 
defenses that he would have been 
entitled to had he killed the third 
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person instead of the innocent by¬ 
stander.—Noe v. Commonwealth, 160 
SW.2d 600, 290 Ky. 194. 

Effect of accused's denial of offense 
“As . . . [accused] does not 

admit the shooting, he had no the¬ 
ory of the case to present to the ju¬ 
ry."'—Armond v. Commonwealth, 269 
S.W. 1006, 1007, 207 Ky. 652. 

Instructions held proper or errone¬ 
ously refused 

(1) Instructions as to commission 
of offense by a person other than 
accused. 

Ala—Gore v. State, 114 So. 791, 22 
Ala.App. 136, certiorari denied Ex 
parte State ex rel. Attorney Gen¬ 
eral, 114 So. 794, 217 Ala. 68. 

Ky,—Baker v. Commonwealth, 278 S. 

\v. 163, 212 Ky. 50. 

Tex.—^Wilkes v State, 280 S.W. 786, 
103 Tex.Cr. 148—Fox v. State, 253 
S.W. 294, 95 Tex.Cr. 220. 

(2) Instruction that accused’s 
claim that deceased was shot in self- 
defense and evidence that revolver 
was accidentally discharged in a 
.scuffle were inconsistent, and hence 
that jury could not find accused not 
guilty on both justifiable and excusa¬ 
ble homicide.—Lester v. State, 280 N. 
W. 334, 228 Wis. 631. 

(3) Where undisputed evidence 
showed that deceased was stabbed, 
and accused merely denied generally 
that he was present or had anything 
to do with the killing, charge that if 
jury believed that accused killed de¬ 
ceased, and found no facts of justifi¬ 
cation, alleviation, or mitigation, ju¬ 
ry could imply that the killing was 
felonious and constituted murder, 
was not erroneous m absence of any 
indication of justification, alleviation, 
excuse, or accident.—Etheridge v. 
State, 199 S.E. 185, 187 Ga. 30. 

(4) Other instructions. 

Ga.—Beckworth v. State, 190 S.E 184, 
183 Ga. 871—Hanks v. State, 174 S. 
E. 151, 48 Ga.App. 832—Davis v. 
State, 149 S.E. 51, 40 Ga.App. 123. 
N.C.—State v. Miller, 116 S.E. 416, 
185 N.C. 679. 

Pa.—Commonwealth v. Schroeder, 
152 A. 835, 302 Pa. 1. 

Tex.—Crutchfield v. State, 10 S.W,2d 
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ory of the case,“^ and including a definition and ex¬ 
planation of the elements of the defense;-^ and it 
is error for the court, while stating the charge or 
the evidence against accused, to refuse or omit to 
charge the jury as to the defenses which are set up 
by him, and which there is evidence to support,"^ 
or to state a hypKithetical case which omits the lead¬ 
ing fact going to the exculpation of accused,un¬ 
less such matters of defense are fully covered in 
other parts of the instruction.^® An instruction, 
however, is erroneous, or properly refused, where 
it is on a matter of defense which is not supported 
by the evidence,^7 or where it is not applicable to 
the issues in the case,^® 

It has been held that, w^here accused’s evidence 
raises different defenses, each defense should be 
separately stated by the court in distinct para- 
graphs,29 and that the court is not required to com¬ 
bine two defenses in one instruction.®® It has alsc 
been held that, on a trial for murder, an instruc¬ 
tion, at the request of accused, that evidence of good 
character may in the exercise of sound judgment be 


sufficient to warrant an acquittal, even if the rest 
of the evidence should otherwise appear conclusive, 
should be given.®i 

Mental capacity in general. Where accused’s 
mental capacity at the time of the act, as bearing on 
his responsibility for the crime, is in issue, the court 
should instruct fully and clearly on that point.®® 
Where there is evidence tending to show that ac¬ 
cused’s mentality was weak or defective, the court 
should call the attention of the jury thereto and 
instruct them as to the consideration of that fact 
by them in determining the degree of accused’s 
guilt,®® or the fact of his freedom from responsi- 
bility.®^ 

§ 369. Insanity 

a. Necessity and propriety of instruc¬ 

tion 

b. Sufficiency and validity of charge 

a. Necessity and Propriety of Instruction 

A charge on insanity as a defense is necessary and 


119, 110 Tex.Cr. 420—Lillie v. 

State, 187 S.W. 482, 79 Tex.Cr. 615. 
30 O.J. p 337 note 97 [a]. 

Instructions lield erroneous or prop¬ 
erly refused 

Ala.—Brewer v. State, 96 So. 198, 
209 Ala. -411—Morse v. State, 112 
So. 806, 22 Ala.App. 93. 

Iowa—State v. Harbour, 187 N.W. 
454, 193 Iowa 657. 

Mo.—State v. Decker, 194 S.W. 2d 
307, 340 Mo. 972. 

Nev.—State v. Robison, 6 P.2d 433, 
54 Nev. '56. 

Tex.—Burt v. State, 14*5 S.W.2d 886, 
140 Tex.Cr. 410—Burt v. State, 137 
S.W.2d 1045, 138 Tex.Cr. 540. 

30 CJ. p 357 note 97 [b]. 

Instructions lield argumentative 
Ala.—Hamilton v. State, 116 So. 340, 
217 Ala. 350. 

Instructions held misleadingr 
Ala.—Hamilton v. State, supra. 

Ill.—People V. Dascola, 153 N.B. 710, 
322 Ill, 473. 

22. Tex.—Robbins v. State, 155 S.W. 
936, 70 Tex.Cr. 52. 

23. Ark.—Feige v. State, 194 S.W. 
S65, 128 Ark. 465. 

30 CJ. p 357 note 99. 

24. Cal.—People v. Sameniego, 4 P. 
2d 809, 118 Cal.App. 165, rehearing 
denied 5 P.2d 653, 118 Cal.App. 165. 

30 C.J. p 357 note 1. 

25. N.C.—State v. Floyd, 51 N.C 392. 

26. Mass.—Commonwealth v. Merci- 
er, 153 N.E. 834, 257 Mass. 353. 

Miss.—Lewis v. State, 118 So. 70S. 
Nev.—State v. Robison, 6 P.2d 433, 
54 Nev. 56. 

30 C.J. p 357 note 3. 


27. Ark.—Arnold v. State, 20 S.W. 

2d 1S9, 179 Ark. 1066. 

Cal.—People v. Sameniego. 5 P.2d 
653, 118 CalApp. 165, denying re¬ 
hearing 4 P.2d 809, 118 Cal.App. 
165. 

Ga.—Jackson v. State, 15 S.B.2d 484, 
192 Ga. 373. 

Iowa.—State v. Harbour, 187 N.W. 
454, 193 Iowa 657. 

Ky.—Jackson v. Commonwealth, '58 
S,W.2d 263, 248 Ky. 47. 

Tex.—Trammel v. State, 102 S.W. 2d 
420, 132 Tex.Cr. 125—Jordan v. 

State, 296 S.W. 582, 107 Tex.Cr. 307. 
30 C.J. p 357 note 4. 

Unsupported theory 

Requested instruction that, no 
matter how stro-ng the facts may be, 
if they can be reconciled with the 
theory that another “may” have 
killed deceased, the jury must acquit, 
IS bad, as admitting of avoidance of 
conclusion of guilt from facts by re¬ 
course to mere unsupported theory.— 
Graham v. State, 95 So. 357, 209 Ala. 
123. 

28l Me.—State v. Quigley, 199 A. 
269, 135 Me. 435. 

Mass.—Commonwealth v. Gleason, 
1'59 N.E. 518, 263 Mass. 185. 

30 C.J. p 358 note 5. 

Accused’s statement as claim of de¬ 
fense 

Accused’s statement that deceased 
had committed adultery with ac¬ 
cused’s wife and boasted thereof on 
the day of the homicide, will be 
deemed to have been made in justifi¬ 
cation or mitigation of the homicide, 
although he did not expressly state 
or urge by counsel that he killed de¬ 
ceased on account of such adultery, 
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and instructions applicable to homi¬ 
cide resulting from acts of adultery 
were not erroneous.—Rozier v. State, 
119 S.B. 309, 156 Ga. 176. 

29. N.M.—State v. Welch, 25 P.2d 
211, 37 N.M. 649. 

Tex,—GraJft v. State, 113 S.W.2d 546, 
134 Tex.Cr. 30—Milam v. State, 3 
S.W.2d 97, 109 Tex.Cr. 85—Minor v. 
State, 1 S.W.2d 315, 108 Tex.Cr. 
413. 

30 C.J. p 358 note 6. 

30. Okl.—Abby v. State, 114 P.2d 
499, 72 Okl.Cr. 208, rehearing over¬ 
ruled 115 P.2d 266, 72 Okl.Cr. 208. 

31. N.Y.—People v. Bonier, 72 N.E. 
226, 179 N.Y. 315, 103 Am.S.R. 880. 

32. Ky.—Gray v. Commonwealth, 57 
S.W.2d 6, 247 Ky. 282. 

Wash—State v. Clark, 286 P. 69, 156 
Wash. 47. 

30 C.J. p 358 note 9. 

Insanity see infra § 369. 

Intoxication see infra § 370. 
ZxLstructious held proper 
Wash.—State v. Hunter, 48 P.2d 262, 
183 Wash. 143. 

30 C.J. p 358 note 9 [a]. 

Bvideuce held not to warrant 
struction as to drugged condition of 
accused. 

Cal.—People v. Sameniego, 5 P.2d 653, 
118 Cal.App. 165, denying rehear¬ 
ing 4 P.2d 809, 118 Cal.App. 165. 
Mo.—State v. Barr, 102 S.W.2d -629. 

33. Ky.—Mangrum v. Common¬ 
wealth, 39 S.W. 703, 19 Ky.L. 94. 

30 C.J. p 3'58 note 10. 

3-4. Conn.—State v. Saxon, 86 690, 

87 Conn. 5. 

30 C.J. p 358 note 11. 
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proper where there is sufficient evidence thereon on which 
to base instructions, but not where such evidence Is lack¬ 
ing or where the accused makes no plea or claim of in- 
sanity. 

Where the defense is insanity and there is suffi¬ 
cient evidence thereof on which to base instruc¬ 
tions, as where there is sufficient evidence to raise 
a reasonable doubt as to accused’s guilt on the 
ground of insanity,35 the court should instruct the 
jury fully and e-xplicitly as to the law of such de¬ 
fense as applied to the facts of the case and this 
has been held to be true even though the fact of 


§ 369 

insanity is supported only by accused’s own testi- 
niony.37 such a case, unless the question of in¬ 
sanity is properly covered by other instructions, 
it is error for the court to refuse a properly request¬ 
ed instruction thereon,39 or to give instructions 
which exclude or ignore such defense but an in¬ 
struction as to insanity, or as to some particular 
phase thereof, is neither necessary nor proper where 
accused makes no such plea or claim,or where 
neither the circumstances surrounding the homicide 
nor any other evidence tends to show insanity or to 
raise an issue thereof and the charge may point 


as. Okl.—Litchfield v. State, 126 P. 
707. S Okl.Cr. 164, 45 L.R.A.,N.S., 
153. 

30 C.J. V 358 note 14. 

36. Ind.—Neal v. State, 14 N.B.2d 
590. 214 Ind. 328. 

Ky._Golden v. Commonwealth, 121 S. 

W2d 21, 275 Ky. 208—Denny v. 
Commonwealth. 11-8 S.W.2d 778, 274 
Ky. 419. 

K.J.—State V. George, 158 A. 509, 108 
N.J.Law 508. 

Tex.—Barnes v. State, 87 S.W.2d 486, 
129 Tex.Cr. 309. 

30 C.J. p 358 note 14. 

Instructions as to temporary insanity 
from intoxication see infra § 370. 
■Statutory charge on duress held 
not erroneous as excluding or min¬ 
imizing defense of insanity.—Tucker 

V. State, 178 S.B. 152, 180 Ga. 87. 
CoBfsideration of evidence where de¬ 
fense not established 

Refusal of instruction that, al¬ 
though defense of insanity might not 
be established, evidence of alleged in¬ 
sanity should be considered in deter¬ 
mining whether reasonable doubt of 
guilt existed, was not error, where 
the sole defense was insanity, and 
there were no circumstances of justi¬ 
fication, alleviation, or mitigation.— 
Peek V. State, 116 S.E. 629, 155 Ga. 
49. 

binding accused not guilty if sane 
Failure to instruct that jury could 
find accused not guilty even if it 
found him sane at time of commis¬ 
sion of homicide held not error under 
circumstances.—Territory v. Fukuna- 
ga, 30 Hawaii 697. 

Instruction as to only one of induc¬ 
ing causes 

A charge w’hich instructs the jury 
on temporary insanity induced by lid- 
uor, but fails to instruct on tempo¬ 
rary insanity induced by blows which 
the evidence shows accused received, 
is erroneous.—Barnes v. State, 87 S. 

W. 2d 486, 129 Tex.Cr. 309. 

Evidence held to warrant giving of 

instruction 

Ark.—Flake v. State, 245 S.W. 174, 
156 Ark. 34. 

Cal.—People v. McGann, 230 P. 169, 
194 Cal. 688—People v. Estes, 206 
P. 52, 188 Cal. '511—People v. Don- 


egan, 90 P.2d 856, 

716. 

Ga.—Goosby v. State, 112 S.E. 467. 
153 Ga. 496. 

Ill—People V. Krauser, 146 N.E. 593, 
315 Ill. 485. 

Ind.—^Warren v. State, 33 N.E.2d 105, 
218 Ind. 378. 

Iowa.—State v. Long, 1 N.W.2d 102, 
231 Iowa 389. 

Or.—State v. Cody, 241 P. 983, 116 
Or. 509. 

37. N.D.—State v. Shahane, 219 N. 
W. 132, 56 N.D. 642. 

—State V. Alie, 96 S.E. 1011, 
82 W.Va. 601. 

33 , Mo.—State v. Murphy, 90 S.W.2d 
103, 338 Mo. 291. 

Okl.—Ussaery v. State, 212 P. 137, 22 
Okl.Cr. 397. 

30 C.J. p 358 note 17. 

39. Tex.—Jordan v. State, 94 S.W. 2d 
741, 130 Tex.Cr. 363. 

30 C.J. p 358 note 18. 

40. Ky.—Golden v. Commonwealth, 
121 S.W.2d 21, 275 Ky. 208—Gray 
V. Commonwealth, 57 S.W. 2d 6, 
247 Ky. 283. 

—^Commonwealth v. Santos, 119 A. 
596, 275 Pa. 515. 

30 C.J. p 358 note 19. 

41. Fla.—Scroggins v. State, 169 So. 
547, 12'5 Fla. 49. 

Ga.—Griffin v. State, 24 S.E.2d 399. 
Ill, —People V. Gilday, 183 N.E. 573, 
351 Ill. 11. 

Ky,—Estepp V. Commonwealth, 214 
S.W. 891', 185 Ky. 156. 
j,—State V. Roach, 197 A. 33, 119 
N.J.Law 488. 

N.D.—State v. Shahane, 219 N.W. 
132, 56 N.D. 642. 

i^sence of claiin in opening to jury 
Where accused's counsel in his 
opening to the jury said that the de¬ 
fense did not claim the prisoner was 
insane, but immediately stated to the 
court that the defense was partial in¬ 
sanity, and the greater part of ac¬ 
cused’s evidence was relevant only as 
bearing on his mental condition, it 
was not error for the court to state 
that the defense claimed accused was 
not guilty by reason of insanity, and 
to charge the law governing such de¬ 
fense, especially where there was no 
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objection.—Commonwealth v. Scherer, 
109 A. 867, 266 Pa. 210. 

42. Ark.—High v. State, 120 S.W. 
2d 24, 197 Ark. 6S1—Chriswell v. 
State, 283 S.W. 981, 171 Ark. 255. 
Fla.—Scroggins v. State, 169 So. 547, 
125 Fla. 49. 

Ga.—Barker v. State, 4 S E.2d 31, 188 
Ga. 332. 

Ky.—Phillips V. Commonwealth, 140 
S.W.2d 1014, 2S3 Ky. 141—Golden 
V. Commonwealth, 121 S.W.2d 21, 
275 Ky. 208—Wright v. Common¬ 
wealth, 102 S.W.2d 14, 267 Ky. 269 
—Cline V. Commonwealth, 59 S.W. 
2d 577, 248 Ky. 609—Smiley v. 

Commonwealth, 32 S.W. 2d 51, 235 
Ky. 735—Pitts V. Commonwealth, 
13 S.W.2d 1052, 227 Ky. 792—Hut- 
sell V. Commonwealth, 9 S.W. 2d 
132, 225 Ky. 492—Howard v. Com¬ 
monwealth, 5 S.W.2d 10-56, 324 Ky. 
224. 

Mo.—State v. Jackson, 142 S.W.2d 45, 
346 Mo. 474—State v. Boyer, 112 
S.W.2d 575, 342 Mo. 64. 

N.M.—State v. Moore, 76 P.2d 19, 42 
N.M. 135. 

N.C.—State v. Miller, 14 S.E.2d 623, 
219 N.C. 514. 

N.D.—State v. Shahane, 219 N.W. 
132. 56 N.D. 642. 

Tex.—Taylor v. State, 99 S.W.2d 609, 
131 Tex.Cr. 350—Cruse v. State, 66 
S.W.2d 324, 125 Tex.Cr. 123—Reed 
V. State, 59 S.W.2d 122, 123 Tex.Cr. 
348—Elliott V. -State, 284 S.W. 961, 
105 Tex.Cr. 8—Dover v. State, 277 
S.W. 675, 102 Tex.Cr. 113—Swann 
V. State, 242 S.W. 735, 92 Tex.Cr. 
153. 

Utah.—State v. Green, 6 P.2d 177, 78 
Utah 580. 

W.Va.—State v. Price, 115 S.E. 398, 
92 W.Va. 542. 

30 C.J. p 359 note 21. 

Whether there is evidauce warrant¬ 
ing such instruction is primarily a 
question for the court.—State v. Sha¬ 
hane, 219 N.W. 132, 56 N.D. 642. 

‘‘To authorize an instruction on in¬ 
sanity, there must be some evidence 
of a diseased mind or something 
more than a violent, uncontrollable 
desire to kill.”—Golden v. Common¬ 
wealth, 121 S.W.2d 21, 25, 275 Ky. 
208—Hutsell v. Commonwealth, 9 S. 
W.2d 132. 134, 225 Ky. 492. 


32 Cal.App.2d 



homicide 


41 C.J.S. 


,, order to be sufficient, should state all the elements 

out the absence of such evidence. I of insanity, and contain a full and clear exposition 

It has been held that, where accused was insane relating to insanity as a defense, and ap- 


from the use of drugs, the court must charge there 
on, although a charge on the general issue o m 
sanity has been given.^^ 

"b. Sufficiency and Validity of Charge 


01 me icLw itAo-Lxxxj, -- ^ ak j 

ply such law to the facts of the case;^^ and, as a 
general rule, an instruction is sufficient if it states 
the essential conditions of the defense and includes 
a charge that the law presumes accused sane, that 
the burden of proving his insanity rests on him, and 
that, in determining the question whether he was 
insane at the time of the alleged commission of the 


To be sufficient, an instruction on the defense of in- t^at, in determining the question wnemer ne was 
sanity should state fully the law relating to ® insane at the time of the alleged commission of the 

a defense and apply such law to ^he act the jury are to consider all of his acts and 

ra-iiclT jtTsdi'ctl^: conduct as shown by the evidence at that time, and 

A, i.s.r„c.i«n o. th. defens, of insanity, in Wore and since that «me,.« and tnclndes a prop. 

17 - Art- 708 59 A.LR 35S—Sease of the commission of the alleged 
Mere wealtmlaaeaiiess does not lus- , , ,’g w 450 155 4.rk. 130. crime, and failed to submit to the 

tify an Instruction on the issue of v.^mt , - ^ 60 P.2d 190. jury accused’s theory as to the cause 

insanity.—Craven v. State. 247 S.W. Cal. P P • of his insanity.—State v. Peare. 23o 

515, 93 Tex.Cr. 328, ColI-Shank'V People. 247 P. 559. P. 256. 113 Or. 441. 

Mere exercise of "bad jnd^ent oy Despite inclusion of statement 

accused in his conduct after the horn- jjj Witte, 183 N.E. 622. that defense of insanity should be ex- 

icide does require instruction as to amined “with care lest an ingenious 

insanity.—Matthews v. Cornmon- _Arnold v Commonwealth, 240 'S. counterfeit of this mental infirmity 

wealth, 88 S.W.2d 8, 261 Ky. 484. should furnish immunity to guilt."— 

Delusional insanity Mo.—State v. Evans, 133 S.W.2d 3S9 People v. Boggs, 82 P.2d 368. 372, 12 

Evidence held not to require in- _state v. Barbata. 80 S.W.'2d 865, Cal.2d 27. 

struction on 336 Mo. 362. Instructions held erroneous or prop- 

Mars V. State. 135 S E. 410, 163 Ga. ^eh.-Williams v. State, 212 N.W. refused 

43—Goosby v. State, 112 S.B. 467. gg.^ 277. Generally. 

153 Ga. 406 —Bowden v. State, 106 S. 3sjev__state v. Fisko, 70 P.2d 1113, _-^yhittle v. State, 104 So. 66S. 
E. 575, 151 Ga. 336. 58 Nev. 65. ^ * 213 Ala 301. 

Irresistible Impulse K.J.—State v. George, 158 A. '509, 108 Chriswell v. State, 283 S.W. 

Evidence held not to warrant giv- N J.Law 508. 255. 

mg instruction as to Irresistible im- okl.—Ussaery v. State, 212 P. 187, iaai,o_state v. Van Vlack, 66 P.2d 
pulse.—Commonwealth V. Clark, 19 22 OklCr. 3^. ,36, 757 , 57 Idaho 816. 

X.E. 641, 292 llasa 409. Or.—State v. Brumfield, 209 P. 1-0, jjass.—Commonwealth v. Clark. 198 

Evidence merely showii^ iutonioa- 104 Or. 506. . ,ib a5 N.E. 641, 292 Mass. 409. 

tion held insufficient to require In- R.I.—State v. Fenik, 1-1 A. 2ie, eo _-wjn(,hester v. State, 142 So. 

struction as to temporary insanity. R.I. 309. owod 163 Miss. 462. 

s'Z” m^^eil'cr U9-Shieid "v. Mo-State v. Peterson. 154 S.W.2d 
1 9 ^ Ariw. OoJ.. _ Ann -e-TT ClJl IT/» -lio lo4. 


Struction as to temporary insanity. R.l. iOS). owod 163 Miss. 462. 

s'Z' m^^eil'cr U9-Shieid "v. Mo-State v. Peterson. 154 S.W.2d 
Tex.-iruse v.'State. 66 S.W.2d 324, S-W.2d 76 118 Tex.^. ^ g^ 3 .^. 3 , 693, 

125 Tex.Cr. 123. ,5^”to5 ^Tex Cr flO-C^ven T: l^S Tex.Cr. 519. 

30 C.J. P 3o9 note - . State, 247 S.W. 515, 93 Tex.Cr. 328 30 C J. p 359 note 23 [b]. 

43. N-.C.—State v. Melvin, 14 S.E..a _caUoway v. State, 244 S.W. 549, (2) As proceeding “upon the un- 

528, 219 NC. 538. g 2 Tex.Cr. 506—Parker v. State, 238 justified theory that there is a dis- 

Pa.— Commonwealth v. Schro , g Tex.Cr. 68 . tinction between the amount of men- 

152 A. 835, 302 Pa. i. Utah.—State v. Green, 40 P.2d 961, ability necessary in premedita- 

44. Tex.—Burton v. State, 81 S.W. gg Utah 192. tion and deliberation, and malice."— 


44. Tex.—Burton v. State, 81 S.W. gg Utah 192. tion and deliberation, and malice."— 

742, 46 Tex.Cr. 493. Wash.—State v. Buttry, 90 P.2d 1026, state v. Van Vlack, supra. 

30 C.J. p 359 note 22. igg Wash. 228. , . 

.. Or.-3,... , B™,....! i.. B. f. C.,. . S.. ..U =3 W. ..“J, 

120 , 104 Or. o06. o,. (2) As to definition of "emotional insanity, he was still accountable 

Tex.—Collins v. State, 2o9 . . . moral insanity."—Watson v. j^w and must be confined in state 

97 Tex.Cr. 31. State, 7 S.W.2d 980, 984, 177 Ark. 708, hospital for insane.—Ingles v. Peo- 

30 C.J. p 359 note -3. ^ gg A.L.R, 356. pie, 6 P.2d 455, 90 Colo. 51. 

of^insT^ty^^s^not^^essential where to materiality of (4) Instruction that, if evidence 

the instruction is otherwise sufficient of insanity of other members of ac- respecting insanity left in jurors' 
to inform the jury as to what is cused s family. State v. Green, su reasonable doubt of accused’s 

meant by the word “insanity" and to P^a. ability to deliberate and premeditate 

enable the jury to determine the is- (4) As against exception that on killing, jury could not find ac- 

sue of insanity from the evidence charge was not affirmative, and sub- cused guilty of murder in first de- 

before it.—Querner v. State, 76 S. mitted the issue alone in negative gree.—Foster v. State, 294 P. 268, 37 

W.2d 520,' 127 Tex.Cr. 410. form.—Todd v. State, 248 S.W. 695, Ariz. 281. 

Instructions held sufficient or not er- ^3 Tex.Cr. o53. -r c. a ^ iro a c:nQ 

roneous ('5) As against contention that 46. N.J.—State v. George, 158 A. 509, 

(1) Generally. charge failed to point out specifical- 108 N.J.Law 508. 

Anz.—State v. Macias, 131 P.2d 810. ly, the necessity of determining ac- Or.—State v. Brumfield, 209 P. 120„ 
Ark.—Watson v. State, 7 S.W.2d 980,) cused’s mental condition at the time 104 Or. 606. 
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whether accused was of sufficient mental capacity to jury to consider them. j 51 

understand the nature of his act and distinguish be- Except where a different rule is o serve , 

WM rivht and wrong ivilh respect to that act,** instructions should state that the law pr^.m.s ac- 
rwhetter or not he was capable of forming a cused sane and that the burden rests on him of 


ipex.—Bearrow v. State, 118 S.W.2d t 
594, 135 TeXaCr. 119. ^ 

^0 C.J. p 360 note 24. 4 

Purpose for whicli evldeuce of con¬ 
duct is admissi'ble ^ 

Jury should be instructed in 
murder trial that evidence of ac¬ 
cused's conduct, appearance, and con- C 
versations, indicating unbalanced 
mind when crime was committed, is 1 
admissible to show insanity only, not 
to justify or excuse crime if accused ( 
was sane.—Commonwealth v. Wil¬ 
liams, 160 A. 602, 307 Pa. 134. ^ 

47. Cal.—People v. Coleman, 126 P. 

2d 349, 20 Cil.2d 399. ^ 

D.C.—Smith V. U. S., 36 F 2d *548. 59 ^ 
App.D.C. 144, 70 A.L.R. 654. 

Ga.—Clark v. State, 145 S.E.. 647, 167 ^ 
Ga. 341. 

_Arnold v. Commonwealth, 240 S. , 

W. 87, 194 Ky. 421. 

—State V. George, 158 A. 509, 108 
‘ N.J.Law 508. 

Or.—State v. Brumfield, 209 P. 120, 
104 Or. 506. 

30 C.J. p 360 note 25. 

Irresistltole impulse 

(1) Instruction held erroneous as 
ignoring doctrine of irresistible im¬ 
pulse.—Smith V. U. S., 36 F.2d 548, 
59 App.D.C. 144, 70 A.L.R. 654. 

(2) General instruction on insanity 
held to sufficiently cover matter of 
irresistible impulse.—State v. Stacy, 
160 A. 257, 104 Vt. 379, motion de¬ 
nied 160 A. 747, 104 Vt. 379. 

(3) Refusal of charge embodying 
doctrine of irresistible impulse as de¬ 
fense is proper where courts of the 
forum do not recognize such doctrine. 
Gal.—People v. Spraic, 262 P. 795, 87 

Cal.App. 724. 

—State v. Jackson, 142 S.W.2d 
45, 346 Mo. 474. 

Or.—State v. Riley, 30 P.2d 1041, 147 
Or. 89—State v. Grayson, 270 P. 
404, 126 Or. 560. 

•Pex.—Langhorn v. State, 289 S.W. 57, j 
105 Tex.Cr. 470. 

(4) Instruction that law does not 
recognize plea of irresistible impulse 
held proper.—People v. McGann, 230 
P. 169, 194 Cal. 688. 

(5) Instruction held not objection¬ 
able because not distinguishing be¬ 
tween power to comprehend conse¬ 
quences and insane, irresistible im¬ 
pulse.—State V. Buck, 219 N.W. 17, 
205 Iowa 102S. 

(6) Instruction on irresistible im¬ 
pulse held proper as against conten¬ 
tion that It deprived accused of such 
defense unless jury first found him 


to be of unsound mind.—State v. a 
Bunn, 190 N.W. 15*5, 195 Iowa 9. tl 

48. Ariz.—State v. Macias, 131 P.2d ^ 

Cal.—People v. Coleman, 126 P.2d 
349, 20 Cal.2d 399—People v. Mc¬ 
Gann. 230 P. 169, 194 Cal. 688. ^ P 
Colo.—Shank v. People, 247 P. 559, ^ 
79 Colo. 576. ^ 

D.C.—Grock v. U. S., 289 F. 544, o3 ^ 
App.D.C. 146. 5 

Ga.—Davis v. State, 8 S E.2d 394, 190 
Ga. 100—Lively v. State, 173 S.E. 
836, 178 Ga. 693. 

Ky.—Arnold v. Commonwealth, 240 'v 
S.W. 87, 194 Ky. 421. ® 

]y[o.—State V. Liolios, 252 S.W. 621. a 
N-eb.—Williams v. State, 212 N.W”. t 
606, 115 Neb. 277. c 

Or.—State v. Brumfield, 209 P. 120, I 
104 Or. 506. | 

•Pex.—Black v. State, 128 S.W.2d 406, 
137 TexCr. 173—Querner v. State, ] 
76 S.W.2d 520, 127 Tex.Cr. 410— 
Shield v. State, 38 S.W.2d 76, 118 
Tex.Cr. 509. i 

Utah.—State v. Green, 40 P.2d 961, j 
ec TTtflTi 192 1 

Wash.—State v. Carpenter, 7 P.2d 
573, 166 Wash. 478. 

Wis.—State V. Johnson, 290 N.W. 

159, 233 Wis. 668, 

30 C.J. p 360 note 26. 

Time of knowledge; “knows” 

(1) It was error to instruct for the 
state that “insanity cannot be a de¬ 
fense to a criminal charge if the de¬ 
fendant knows the difference between 
right and wrong,” because “the word 
‘knows’ refers to the present, and the 
law requires that the defendant know 
the difference between right and 
wrong at the time of the alleged 
crime.”—Nelson v. State, 92 'So. 66, 

I 67, 129 Miss. 28S. 

(2) Charge that question of insan- 
^ ity refers only to time of commission 
■ of act charged held not error as re¬ 
stricting jury, in determining sanity 

f to evidence as of that time. Clark 
V. State, 145 S.E. 647, 167 Ga. 341. 
t (3) Failure of charge on insanity 
e to contain phrase “at the time of the 
0 act” did not render charge erroneous, 
where jury was told several times 
- that accused was responsible for his 
I- act if he had power to distinguish 
right from wrong in the act itself, 
and it appeared that jury understood 
r, that reference was had to the time 
act was committed.—State v. McGill, 
3 SE.2d 257, 191 S.C. 1. 
i- Understanding in general or as to 
h particular act 

n Instructions held not objectionable 
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as failing to incorporate the principle 
that it is not essential that accused 
be incapable of choosing between 
right and wrong generally and on 
all subjects other than the act for 
which he is being tried, there being 
proof merely of general insanity and 
not of any special delusion that 
caused accused to commit the act or 
that was in any way connected with 
its commission.—Sease v. State, 244 
S.W. 450, 155 Ark. 130. 

^‘Moral qualities” of act 

Instruction that jury must be con¬ 
vinced that accused’s mind was dis¬ 
eased to such extent that he was un¬ 
able to perceive the “moral quali¬ 
ties” of the act with which he was 
charged was not objectionable as 
placing undue burden on accused.— 
State v. Davis, 108 P.2d 641, 647, 6 
Wash.2d 696. 

Knowledge of nature of act or of 
wrongfulness 

(1) Charge which did not clearly 
instruct that defect of reason which 
inhibited a knowledge either of na¬ 
ture and quality of act or that it was 
wrong was good defense held error. 
People V. Sherwood, 3 N.B.2d 581, 271 
N.Y. 427. 

(2) Instruction that insanity could 
not be a defense if accused knew 
difference between right and wrong 
at time of alleged crime held not in¬ 
complete for failure to state that at 
time he committed act accused must 
have been able to realize and appre- 
ciate nature and quality thereof.— 
Pullen V. State, 168 So. 69, 17*5 Miss. 

■ 810. 

^ Queeruess or unusual conduct insufifi- 
^ cient 

’ Granting state’s charge that mere 

queerness or unusual conduct is not 
■ alone any defense to crime unless 
1 mind of person committing crime, if 
" any, was so affected at time of the 
/ commission thereof, that power to 
^ distinguish between moral right and 
wrong was destroyed, was not error, 
y —^Williams V. State, 188 So. 316, 185 
e Miss. 449. 


48. Or.—State v. Brumfield, 209 P. 

120, 104 Or. .506. 

30 C.J. p 360 note 27. 

50 . Or.—State v. Peare, 233 P. 256, 
113 Or. 441—State v. Brumfield, 
209 P. 120, 104 Or. 506. 
Instructions held proper as against 
objection on such ground.—State v. 
Buck, 219 N.W. 17, 205 Iowa 1023. 
Ill.—People V. Garippo, 151 NE. 
584, 321 m. 157. 
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proving his insanity,and that, if a reasonable 
doubt exists as to whether he was sane or not, he 
is entitled to the benefit of the doubt.53 However, 
they must not require of him too high a degree o 
proof.^^ 

No particular phase of insanity need be designat¬ 
ed in the instruction,and an instruction that ac¬ 
cused is entitled to an acquittal if he was a para¬ 
noiac or was suffering from delusions of persecu¬ 
tion or from a homicidal mania, or from other 
forms of insanity, is not erroneous as limiting the 


jury to the consideration of a particular form of 
insanity.^® 

An instruction as to insanity is erroneous which 
excludes or omits to charge any essential element 
of the defense,57 or which is not applicable to, and 
supported by, the issues and evidence in the case,5» 
or which is argumentative,59 abstract,60 confusing 
or misleading,61 or contradictory or inconsistent,®^ 
or, it has been held, which is on the weight of the 
ev’idence.66 There is no error in the omission of 
surplusage,®* in the refusal of an instruction em- 


52. N.Y—People v. Tobin, 68 N.E. 

359, 176 N.T. 278. 

30 C.J. p 360 note 24. 

Presumptions and burden of proof as 
to insanity generally see supra § 
194. 

Cliaxge shifting burden to state 

(1) Charge held not erroneous be¬ 
cause of failure to instruct that jury 
could convict only if they believed 
that accused was not insane, since 
“if this negative had been placed in 
the charge, it would have shifted the 
burden to the state to prove 

that appellant was not insane at the 
time he killed deceased.”—Pounds v. 
State, SI S.W.2d 698, 700, 12^8 Tex.Cr. 
■519. 

(2) Where it has been proved that 
before the commission of the act ac¬ 
cused had been twice adjudged In¬ 
sane and committed to an asylum, 
but was discharged therefrom nearly 
two years before the homicide, an in¬ 
struction that proof of prior insanity 
throws the burden on the state of 
proving the crime perpetrated during 
a lucid interval, and creates a legal 
presumption of continued insanity, is 
erroneous—State v. Austin, 73 N.E. 
218, 71 Ohio St. 317, 104 Am.S.R. 778. 

Degree of evidence required ' 

Charge which placed the burden of 
proof relative to insanity on accused, 
and which did not explain that the 
burden of proof did not mean beyond 
a reasonable doubt, was not objec¬ 
tionable.—Franks v. State, 138 S.W. 
2d 109, 139 Tex.Cr. 42. 

53. N.Y.—People v. Tobin, 68 N.E. 
359, 176 N.Y, 278. 


54. Fla.—^Blocker v. 'State, 99 So. 

250, 87 Fla. 128. 

30 C.J. p 360 note 30. 

“Clearly” preponderattng testimony 
Instruction that accused is pre¬ 
sumed sane till insanity is shown by 
“clearly” preponderating testimony, 
but proof beyond reasonable doubt is 
not required, held not erroneous, 
word “clearly” referring to the in¬ 
telligible quality of the testimony 
and not to its weight or quantity.— 
Commonwealth v. Scovern, 140 A. 
611, 292 Pa. 26. 


mstmction requiring proof beyond 
a reasonable doubt held erroneous.— 
McHargue v. State, 139 N.E. 316, 193 
Ind. 204. 


55. Cal.—People v. Boggs, 82 P.2d 
368, 12 Cal.2d 27. ^ ^ „ w 

Tex.—^Alexander v. State, Cr., 8 S.W. 


2d 176. i 

30 C.J. P 362 note 32. 

Claim of general and alcoholic in¬ 
sanity 

Where accused urged the defense 
of general insanity as well as that of 
alcohoho insanity, instructions on 
both phases are not subject to crit¬ 
icism as defining two forms of insan¬ 
ity and requiring conviction unless 
the jury finds that accused was actu¬ 
ated by an insane impulse.—State v. 
Cooper, 191 N.W. 891, 195 Iowa 258. 


Instructions held not misleading or 
confusing 

(1) Charge on delusional insanity 
giving accused benefit of a defense 
on which he did not expressly rely.— 
Davis V. State, 8 S.E.2d 394, 190 Ga. 
100 . 

(2) Where accused pleaded tempo¬ 
rary insanity, an instruction defin¬ 
ing partial insanity held not errone¬ 
ous as tending to mislead and con¬ 
fuse the jury, as his insanity, wheth¬ 
er temporary or permanent, might be 
partial or general.—State v. Liolios, 
Mo.. 252 S.W. 621. 

(3) Other instructions. 

—State v. Macias, 131 P.2d 810. 
Ky.—^Arnold v. Commo-nwealth, 240 

S.W. 87, 194 Ky. 421. 

^ash.—State v. Davis, 108 P.2d 641, 

6 Wash 3d 696. 


56. Tex.—^Montgomery v. State, 3 51 
S.W. 813, 68 Tex.Cr. 78. 

57. Ala.—McNaron v. State, 104 So. 

339, 20 Ala.App. 529, certiorari de¬ 
nied Ex 'parte McNaron, 104 So. 

340, 213 Ala. 156. 

Ind.—McHargue v. State, 139 N.E 
316, 193 Ind. 204. 

Pa.—Commonwealth v. Williams, 164 
A. ■532, 309 Pa. 529. 

30 C.J, p 360 note 34. 

58. Ind, T.—^Binyon v. U. S., 76 S. 
W. 265, 4 Ind. T. 642. 

30 C.J. p 360 note 35. 

59. Ala.—^Whittle v. State, 104 So. 
668, 213 Ala. 301. 

30 C.J. p 361 note 36. 

60. Ark.—High v. State, 120 S.W. 2d 
24, 197 Ark, '681. 


68. Fla.—Blocker v. State, 99 So. 
250, 87 Fla. 128. 

Miss.—Nelson v. State, 92 So. 66, 129 
Miss. 288. 

Or.—State v. Grayson, 270 P. 404, 126 
Or, '560. 

Instnictioxis held not contradictory 
Instructing that question of insan¬ 
ity of accused had reference to time 
of commission of murder, and that if 
accused was sane at such time, he 
was amenable to law, was not in con¬ 
flict with instruction that no person 
should be convicted while in a state 
of insanity, and that if, on trial, ac¬ 
cused was found to be presently in¬ 
sane, he should not be convicted at 
the time.—Chapman v. State, 124 S. 
W.2d 112, 136 Tex.Cr. 285, rehearing 
denied 124 S.W.2d 996, 136 Tex.Cr. 
285. 


61. Ala.—Kilpatrick v. State, 104 So. 
656, 213 Ala. 358. 

Fla.—Blocker v. State, 99 So. 250, 87 
Fla. 128. 

Ind.—Barr v. State, 187 N.E. 259, 205 
Ind. 481. 

Miss.—^Nelson v. State, 92 So. 66, 129 
Miss. 288. 

Or.—-'State v. Grayson, 270 P. 404, 
126 Or. 560. 

30 C.J. p 361 note 37. 

Instruction as to “impaired” re¬ 
sponsibility held properly refused as 
confusing.—Commonwealth v. Clark, 
198 N.E. Sil, 644, 292 Mass. 409. 


63. Tex.—Bearrow v. State, 118 'S. 

W.2d 594, 135 Tex.Cr. 119—Pounds 

V. State, 81 S.W.2d 698, 128 Tex.Cr. 

519. 

64. Needless characteiiiatioa of 
crime 

Modification of instruction that de¬ 
fense of insanity was an excuse for 
shooting, “however brutal and atro¬ 
cious it may have been,” by deleting 
quoted words, was not error, since 
such characterization of homicide 
was surplusage.—State v. Murphy, 
111 S.W.2d 132, 341 Mo. 1229. 
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§ 370 


oodying an incorrect statement of law,6B in instruct- 
ing the jury that it should take up the question of 
accused’s sanity first,®® or in informing the jury 
that if it found accused guilty it would also be re¬ 
tained to try the issue of insanity;®^ but the in¬ 
struction should not inform the jury as to the pos¬ 
sible commitment of accused to an institution, with 
which matter the jury has nothing to do.®® 

Form of verdict. An instruction that if the jury 
found that the defense of insanity had been estab¬ 
lished their verdict should be “guilty, but insane” is 
not error of law, the phrase being in effect the 
same as the preferable “not guilty, by reason of in¬ 
sanity.”®® 

es. Colo.—Ingles v. People, 6 P.2d 
455, 90 Colo. 51. 

Ga.—Griffin v. State, 24 S.E.2d 399. 

Wash.—State v. Davis, lOS P.2d 641, 

6 Wash. 2d 696. 

66. Ga.—Goosby v. 

467, 153 Ga. 496. 

67. Cal.—People v. Farolan, 5 P.2d 
893, 214 Cal. 396. 

68. Miss.—Nelson v. State, 92 So. 

66, 129 Miss. 288. 

—State V. Bracy, 1 S.E.2d 891, 

215 N.C. 248. 

Pa.—Commonwealth v. Gable, 187 A, 

393, 323 Pa. 449. 

69. S.C.—State v. Jones, 23 S.E.2d 
387. 

70. N.M.—State v. Butler, 34 P.2d 
1100, 38 N.M. 453. 

N.Y.—People V. Koerber, 155 N.E. 79, 

244 N.Y. 147. 

N.C.—State v. McManus, 8 S.E.2d 
251, 217 N.C. 445—State v. Lee, 146 
S.E. 858, 196 N.C. 71’4. 

30 C.J. p 361 note 40. 

Drunkenness as affecting penalty or 
lessening offense 

(1) Charge that intoxication did 
not excuse assault with intent to 
murder, but could be considered by 
jury in fixing penalty, held sufficient. 

—Schultz V. State, 35 S.W.2d 716, 117 
Tex.Cr. 49. 

(2> Where evidence of drunken¬ 
ness, if established, would lessen of¬ 
fense but would not be a defense to 
the lesser offense, as to which court 
charged, failure to give a specific in¬ 
struction on claimed drunkenness 
was not error.—Rice v. Common¬ 
wealth, 1-55 S.W.2d 757, 288 Ky. 152 
—Chism V. Commonwealth, 150 S.W. 

2d 694, 286 Ky. 314—Blackburn v. 

Commonwealth, 255 S.W. 99, 200 Ky. 

638. 

“Dipsomania” 

It is proper for the trial court to 
instruct the jury that whether there 
is such a mental disease as dip¬ 
somania, and whether accused had 
that disease, and whether an act done 
by him was a product of such dis¬ 
ease, are questions of fact for the 


§ 370. Intoxication 

Where intoxication is set up as a defense and there is 
evidence of the accused's intoxication at the time of the 
commission of the offense, the court should instruct fully 
on the law of intoxication as applied to the facts of the 
case; so the jury should be charged that they rnay con¬ 
sider the fact of intoxication in determining the Intent or 
other mental state with which the accused acted. 

Where intoxication is set up as a defense and 
there is evidence which tends to show accused s 
intoxication at the time of the commission of the 
offense, the law applicable to such defense should 
be given in an instruction which fully and explicitly 
explains the law as applied to the facts of the 
case,*^® although a general instruction has been de- 

(2) Instruction submitting issue 
whether voluntary intoxication would 
constitute a defense was not errone¬ 
ous on ground that accused had not 
drunk any whisky during two days 
preceding the homicide, where it was 
shown that drugs were administered 
on day of homicide because of con¬ 
dition produced by voluntary intoxi¬ 
cation, that condition still prevailed 
at time drugs were furnished, and 
that giving of drugs was deemed 
necessary because of condition pro¬ 
duced by such intoxication.—Hand v. 
■State, 200 So. 358, 190 Miss. 314. 
Isistractlons held suffLcient or proper 
Ark.—Weakley v. State, 273 S.W. 

374, 168 Ark. 1087. 

D.C.—Bishop V. U. S., 107 F.2d 297, 

1 71 AppD.C. 132. 

I Ga.—Martin v. State, 20 S.E.2d 266, 
193 Gsu 824—Holland v. State, 13 
S.E.2d 347, 191 Ga. 608—Allen v. 
State, 200 'S.E. 109, 187 Ga. 178, 120 
A.L.R. 495—Overby v. State, 188 S. 
E. 520, 183 Ga, 353—Peek v. State, 
115 S.E. 629, 155 Ga. 49. 

Mich.—People v. Collins, 5 N.W.2d 
556, 303 Mich. 34. 

Mo.—State v. Bartley, 84 S.W.2d 637, 
337 Mo. 229. 

Okl.—Quick V. State, 62 P.2d 1279, 
60 Okl.Cr. 229. 

Or.—'State v. Wallace, 131 P.2d 222. 
30 C.J. 'P 361 note 40 [b]. 

IxLStmctions held insufficient, errone¬ 
ous, or properly refused 
(1) Generally. 

—Briley v. State, 109 So. 845, 21 
Ala.App. 473, certiorari denied 109 
So. 846, 215 Ala. 106. 

Ark.—Weakley v. State, 273 S.W. 374, 
168 Ark. 1087. 

Ga.—Bradberry v. State, 154 S.E. 351, 
170 Ga. 870. 

Ill. — People V. Mulcahy, 149 N.E. 266, 
318 Ill. 332. 

Iowa.—State v. Johnson, 245 N.W. 
728, 215 Iowa 483. 

Mass.—Commonwealth v. Taylor, 161 
N.E. 245, 263 Mass. 356—Common¬ 
wealth v. Gleason, 159 N.E. 518, 
262 Mass. 185. 

N.J.—State V. Burrell, 199 A. 18, 121 
N.J.Law 277. 


State, 112 S.E. 


jury.—igtate v. Pike, 49 N.H. 399, '6 
Am.R. 533. 

■DTse of term “criminal design” in¬ 
stead of “premeditated design" held 
not erroneous as against accused. 
Galliher v. State, 42 P.2d 148, 56 Okl. 
Cr. 430. 

Dack of consciousness of crime 
Accused’s testimony as to what oc¬ 
curred at time of shooting held to 
justify refusal of instruction, based 
on theory that he was too drunk to 
know what he was doing, that per¬ 
son cannot be punished for crime 
committed without being conscious 
thereof, where court did instruct jury 
as to intoxication.—People v. Hat¬ 
field, IS P.2d 366, 129 Cal.App. 162. 

Nature and source of evidence re¬ 
quired 

“To . . . require the court to 

explain and apply the law in respect 
. . [to intoxication], there 

must be some evidence tending to 
show that the defendant’s mental 
processes were so overcome by the 
excessive use of . . • intoxicants 

that he had temporarily, at least, lost 
the capacity to think and plan. As 
to this, he is not relegated to his own 
testimony. It is sufficient if the tes¬ 
timony of any witness tends to es¬ 
tablish the fact.’’—State v. Cureton, 
11 S.B.2d 469, 471, 218 N.C. 491. 

Evidence held to warrant instruction 
(1) Generally. 

Cal.—People v. Jurado, 205 P. 695, 56 
Cal.App. 481. 

Ga.—Martin v. State, 20 S.E.2d 266, 
193 Ga. 824—Peek v. State, 116 S. 
E. 629, 155 Ga. 49. 

Ind.—^Warren v. State, 33 N.E.2d 105, 
218 Ind. 378. 

Mo.—’State v. Evans, 133 S.W.2d 389, 
345 Mo. 398—State v. Bartley, 84 
S.W.2d 637, 337 Mo. 229. 

I^^M.—State V. Butler, 34 P.2d 1100, 
38 N.M. 453—State v. Brigance, 
246 P. 897, 31 N.M. 436. 

Tex.—Tolbert v. State, 32 S.W. 2 
843, 116 Tex.Cr. 18. 

Utah.—State v. Stenback, 2 P.2d 1050, 
78 Utah 350, 79 AL.R. 878. 

30 C.J. p 361 note 40 [a]. 

1 
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dared sufficient where the evidence of intoxica¬ 
tion is meager and unsatisfactory and it has 
been held proper to instruct on intoxication, where 
there is evidence thereof, even though it is not set 
up as a defense.72 Where the existence of a spe¬ 
cific intent to kill or other mental state is necessary 
to constitute a particular crime or the^ particular 
grade or degree of a crime, and there is evidence 
of drunkenness which may negative such intent or 
other mental state, the court should charge the jury 
that they may take into consideration the fact that 
accused was intoxicated in determining the intent 
or other mental state with which he acted and 
such instruction should not leave out of view the 
consideration of the question as to whether accused 


first formed the intent to kill and then voluntarily 
made himself intoxicated.^^ 

An instruction on intoxication may be omitted 
or refused where there is no evidence, or insuffi¬ 
cient evidence, that accused was intoxicated at the 
time of the commission of the crime,or wheie 
such instruction is not applicable to the issues and 
evidence,*^® as where, under the evidence, he is 
guilty of some degree of assault, even though he 
was too intoxicated to form a specific intent to 
kill;'^'^ and it is properly refused where accused 
does not testify that his intoxication bereft him of 
reason or his power to distinguish between right 
and wrong, and lucidly recollects and states the 
facts connected with the transaction.'^^ Where nei- 


Tex.—Adams v. State, 144 S.W.2d 
5S9, 140 Tex.Cr. 319. 

Utah.—State v. Stenback, 2 P.2d 1050, 
78 Utah 350, 79 A.L R. 878. 

30 G.J. p 361 note 40 [c]. 

(2) As instructing jury that 
drunkenness mitigates offense. 
Fleenor v. Commonwealth, 29S S.W. 
376, 221 Ky. 175. 

(3) As failing to tell jury that if 
they believed accused was so drunk 
that he did not have the intention of 
killing deceased they should find him 
not guilty of willful murder, it 
would still be their duty to find him 
guilty of voluntary manslaughter.— 
Graham v Commonv;ealth, 252 S.W. 
1012, 200 Ky. 161. 

(4) As limiting jury to considera¬ 
tion of claimed intoxication to ac¬ 
cused’s intention at time he allegedly 
committed crime, as not informing 
jury as to their duties in event they 
found accused was intoxicated, and 
as not referring to extent to which 
mind of accused must have been af¬ 
fected before intoxication could re¬ 
duce degree of crime charged.—State 
V. Stenback, supra, 

(5) Instruction that, if accused 
prior to alleged homicide was sane, 
and could abstain from drinking in¬ 
toxicating liquor, and he knew that 
such drinking would render him 
crazy, and while insane from drink¬ 
ing killed victim, jury should find 
him guilty, held erroneous because 
failing to fix definite time as to ac¬ 
cused’s sanity preceding killing.— 
People V. Cochran, 145 N.E. 207, 313 
Ill. 50S. 

l^eadixLg case 

X.M.—State v. Brigance, 246 P. 897, 
31 N.M. 436. 

71. Utah.—State v. Cerar, 207 P. 597, 
60 Utah 208. 

72. Ill.—Bleich v. People, 81 N.E. 36, 
227 Ill. 80. 

73. Cal.—People v. Boggs, 82 P.2d 
368, 12 Cal.2d 27—People v. De 
Moss, 50 P.2d 1031, 4 Cal.2d 469. 


Ill. —People V. Gilday, 133 N.E. 573, 
351 Ill. 11. 

Ky.—Graham v. Commonwealth, 252 
S.W. 1012, 200 Ky. 161. 

Pa. —Commonwealth v. Prescott, 131 
A. 184, 284 Pa. 255. 

30 C.J. p 361 notes 40, 42. 

Tn absence of evidence or claim of 
intoxication, a statute providing to 
such effect is inapplicable.—People v. 
Price, 277 P. 316, 207 Cal. 316. 

Zn absence of evidence or cl a i m of 
incapability of forming specific in¬ 
tent to take life or of comprehending 
the effect of accused’s act, because 
of intoxication, failure to instruct as 
to the effect of intoxication on ac¬ 
cused’s mind, or on the ability to 
form an intent, is not error. 

Iowa.—State v. Heinz, 275 N.W. 10, 
223 Iowa 1241, 114 A.L R. 959. 

Me.—State v. Mosley, 175 A. 307, 133 
Me. 16S. 

Pa.—Commonwealth v. Disalvo, 118 
A. 559, 275 Pa. 70. 

Instructions held proper or snfacient 
D,C.—Bishop V. U.' S., 107 F.2d 297, 
71 App.D.C. 132. 

Iowa.—State v. Johnson, 245 N.W. 
728, 215 Iowa 483. 

Mich.—People v. Collins, 5 N.W.2d 
5'56, 303 Mich. 34. 

X.C.—State V. Smith, 20 ■S.E.2d 313, 
221 NC. 278—State v. Alston, 186 
S.E. 354, 210 N.C. 258. 

Pa.—'Commonwealth v. Ferry, 191 A. 

130, 326 Pa. 129. 
instruction held insufficient 
Mich.—People v. Jones, 200 N.W. 158, 
228 Mich. 426. 

Evidence held insufficient to support 
instruction 

Va.—Harris v. Commonwealth, IH S. 
E. 597, 134 Va. 688. 

74. Cal.—People v. De Moss, 50 P.2d 
1031, 4 Cal.2d 469. 

N.C.—State v. McNanus, 8 S.E.2d 251, 
217 N.C. 445. 

30 C.J. p 362 note 43. 

Evidence held not to justify charge 
I predicating conviction on finding that 


accused formed intent to murder de¬ 
ceased and then got drunk and car¬ 
ried out intent.—Cole v. State, 150 So. 
757, 170 Miss. 800. 

75. Ariz.—Rascon v. State, 57 P.2d 
304, 47 Anz. 501. 

Cal.—People v. Price, 277 P. 316, 207 
Cal. 316. 

Ga.—Bradberry v. State, 154 S.E. 344, 
170 Ga. 859. 

Iowa.—State v. Johnson, 234 N.W. 
263, 211 Iowa 874. 

Ky.—Zeutzius v. Commonwealth, 133 
S.W.2d 746, 280 Ky. 455. 

K.C.—State v. Cureton, 11 S.E.2d 469, 
218 N.C. 491. 

30 CJ. p 362 note 44. 

76. Cal.—Pecple v. Price, 277 P. 316, 
207 Cal. 316. 

30 C.J. p 362 note 45. 

Beliance on intoxication as a de¬ 
fense held shown, so as to justify 
instruction thereon.—Long v. 'State, 
141 N.E. 691, 109 Ohio St. 77. 

Where only self-defense is claimed, 
refusing instruction that jury might 
consider accused’s intoxication at 
time of homicide is not erroneous.— 
People v. Andrews, 158 N.E. 462, 327 
Ill. 162. 

Where defense is alibi and intoxi¬ 
cation is denied in testimony of ac¬ 
cused and his witnesses, failure to 
instruct jury to consider element of 
intoxication is not error.—Relf v. 
State, 280 P. 8*51, 44 Okl.Cr. 239. 
Nature of liquor available at psurticu- 
lar time 

Evidence held not to warrant in¬ 
struction as to the kind and effect of 
liquor which was available to ordi¬ 
nary person in August, 1923.—Com¬ 
monwealth V. Walker, 129 A. 453, 283 
Pa. 468. 

77. Ark.—Alford v. State, 161 S.W. 
497, 110 Ark. 300. 

78. Ky.—Hall v. Commonwealth, 81 
S.W.2d 404, 258 Ky. 744—Tate v. 
Commonwealth, 80 S.W.2d 817, 258 
Ky. 685. 
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ther specific intent to kill nor premeditation and 
deliberation is essential to a particular crime, an 
instruction as to intoxication as a defense to such 
crime may be refused.79 

An instruction as to intoxication is also errone¬ 
ous if it is confusing or misleading,*® or if it sin¬ 
gles out and lays undue emphasis on the fact of in¬ 
toxication, apart from the other proof.*i 

Cautionary instruction. It has been held to be 
error for the court to instruct the jury that evi¬ 
dence as to accused’s intoxication should be re¬ 
ceived with caution and be carefully examined, in 
connection with all the circumstances of the case.** 

Temporary insanity from intoxication. Under 
some statutes, where the evidence tends to show 
temporary insanity from the use of intoxicating 
liquor, it is the duty of the court especially to 
charge the jury as to the law relative to such tem¬ 
porary insanity as a defense or in mitigation of the 
penalty,** even though no such charge is request¬ 
ed,*'* and although an instruction on the theory of 
accused’s being insane at the time of the crime has 
been given ;** and, where such special charge has 
been given, no further instruction on the subject is 


necessary.*® Where the evidence tends to show that 
the insanity was produced by intoxicating liquor 
and by drugs, both elements should be included in 
the charge;*'^ and, where the insanity from the use 
of drugs is set up as a separate defense, it is error 
not to instruct thereon, although an instruction on 
intoxication produced by ardent spirits is given. 


§ 371. Passion and Provocation 

Where there is sufficient evidence to warrant such 
instruction, the court should instruct the 
the iaw applicable to homicide or assault with intent to 
kill or murder committed in the heat of passion 
by adequate provocation, as applied to the facts of 
case. It is within the province of the court to instruct 
_a.* laarkiiM n ct it Lite sufficicnt provocation. 


Where there is any evidence in the case tend¬ 
ing to prove that the killing or assault with in¬ 
tent to kill or murder was done in the heat of pas¬ 
sion or that there was provocation for the act, the 
court should instruct the jury fully as to the law 
applicable to homicide or assault with intent to kill 
or murder committed in the heat of passion aroused 
by adequate provocation, as applied to the facts of 
the case,*® and it has been held to be the duty of 


79. Ala—Laws v. State, 42 So. 40, 
144 Ala. 118. 

—'Scate v. Wilson, 144 N.W. 47, 
147 3SrW 739, 166 Iowa 309. 

80. Ala—Dyer v. State, 4 So.2d 311, 
2-41 Ala. 679. 

30 C.J. p 362 note 49. 

Instractions held not confusing or 
misleading 

Ark.—AVeakley v. State, 273 S.W. 374, 
168 Ark. 1087. 

81. Ky.—Pleenor v. Commonwealth, 
298 S.AV. 376, 221 Ky. 175. 

30 C.J. p 362 note 50. 

82. D.C.—Sabens v. U. S., 40 App.D. 
C. 440. 

50 C.J. p 362 note 52. 

83. Tex.—Soderman v. State, 260 S. 
W. 607, 97 Tex.Cr. 23. 

30 C.J. p 362 note 54. 

Voluntary drunkenness 

(1) Where the evidence tends to 
support a theory that, if there ex¬ 
isted any inability to know right 
from wrong, the inability arose alone 
from voluntary drunkenness, and not 
from unsoundness of mind, it would I 
not be error to instruct that, if ac¬ 
cused’s lack of reason to know right 
from wrong, or lack of will power to 
govern his actions arose from volun¬ 
tary drunkenness, he should not be 
acquitted on the grounds of insanity. 
—Robertson v. Commonwealth, 120 S. 
W.2d 680, 275 Ky. 8—Lindsay v. Com¬ 
monwealth, 20 S.W.2d 738, 230 Ky. 
718—Perciful v. Commonwealth, 279 
S.W. 1062, 1065, 212 Ky. 673—Arnold 


V. Commonwealth, 240 S.W. 87, 194 
Ky. 421. 

(2) The propriety of such an in¬ 
struction “cannot be made to turn on 
whether an instruction on voluntary 
manslaughter was given.” Perciful 
V. Commonwealth, supra. 

Charge held properly limited to miti¬ 
gation of penalty 

Tex.—Hyde v. State, 136 S.W.2d SoO, 
138 Tex.Cr. 457. 

Evidence held snfacient to justify 
instruction 

Ky.—Lindsay v. Commonwealth, 20 
S.W.2d 738, 230 Ky. 718. 

Evidence held insufficient to justify 
instruction 

Tex.—Barnett v. State, Cr., 162 S.W. 
2d 411—Stapp V. State, 159 S.W. 
2d 864, 143 Tex.Cr. 590 —Bearrow 

V. State, 118 S.W.2d 594, 135 Tex. 
Or. 119—Elsmore v. State, 104 S. 

W. 2d 493, 132 Tex.Cr. 261. 
Instructions held erroneous or prop- 

erly refused 

1 Tex.—Chapman v. State, 124 'S.W.2d 
112, 136 Tex.Cr. 285, rehearing de¬ 
nied 124 S.W.2d 996, 136 Tex.Cr. 
285—King v. State, Cr., 64 S.W. 
245. 

84- Tex.—Tolbert v. State, 32 S.W.2d 
843, 116 TexCr. 18 —Hierhalzer v. 
State, 83 S.W. 836, 47 Tex.Cr. 199. 

85. Tex.—Hierhalzer v. 'State, supra. 

86. Tex.—Navarro v. State, Cr., 43 S. 
W. 105. 

87. Tex.—Phillips v. State, 98 S.W. 
868, 50 Tex.Cr. 481. 
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Absence of evidence as to nature or 
effect of drug 

Where accused admitted taking as¬ 
pirin as well as whisky, but there 
was no evidence as to what aspirin 
or its effect was, charge on com¬ 
bined use of drugs and intoxicating 
liquors held error.—Knight v. State, 
267 S.W. 983, 99 Tex.Cr. 15. 

83, Tex.—Otto V. State, 80 S.W. 525, 
47 Tex.Cr. 128, 122 Am.'S.R. 682. 

89. Fla.—Haddock v. State, 176 So. 
782, 129 Fla. 701. 

Ky.—Gibbons v. Commonwealth, 68 
SW2d 753, 253 Ky. 72 —Ridner v. 
Commonwealth, 46 S.W.2d 1102, 242 
Ky. 557. 

Tex.—Cortez v. State, Cr., 161 S.W.2d 
495—Patterson v. State, 289 S.W. 
398, 105 Tex.Cr. 508—Purvis v. 

•State, 284 S.W. 588, 104 Tex.Cr. 408. 
30 C.J. p 362 note 61, p 363 note 62. 

The language of the statute should 
be followed. 

Ky.—Greer v. Commonwealth, 85 S. 

W. 166, 27 Ky.L. 333. 

Tex.—Cooper v. State, 250 S.W. 185, 
94 Tex.Cr. 199. 

“Heat of passion” held sufficiently 
defined—State v. Rose, 44 S.W. 329, 
142 Mo. 418—30 C.J. p 362 note 61 
Cd]. 

Cooling time 

(1) Charge that “cooling time” 
does not refer to self-defense, but 
is to guide jury if they conclude 
that accused is guilty of murder or 
manslaughter held not erroneous.— 
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the court in such cases to warn the jury to try the 
cause by the law of the state and not by the so- 
called unwritten law,3® although accused has not 
appealed to such law by waj' of defense,®^ and that 
an instruction which attempts to set out such law 
may be refused.®® While, as appears supra § 348, 
the jury are, as a general rule, the judges of wheth¬ 
er in the particular case the provocation was suf¬ 


ficient, when applied to and tested by the law, yet it 
is within the province of the court to declare to the 
jury the law as to what would constitute sufficient 
provocation,®® and in doing so the court should in¬ 
struct the jury that they must look to all the facts 
and circumstances occurring before and at the time 
of the homicide, and need not enumerate or refer 
to particular facts as constituting adequate cause.®< 


State V. O’Shields, 161 S.E. 692, 163 
S.C. 40S. 

(2) Instruction to consider life, 
habits, and conduct of accused in 
determining time for cooling of pas¬ 
sion, rather than time within which 
ordinary reasonable man would cool, 
held properly refused.—People v. 
Gingell. 296 P. 70, 211 Cal. 532. 

XTse of word “enraged” held not to 
render instruction erroneous.—Good 
V. State, 267 S.W. 505, 9S Tex.Cr. '556. 

Instructions held proper or errone¬ 
ously refused 

(1) Generally. 

Ala.—Brown v. State, 100 So. 616, 20 
Ala-App. 39. 

Ark.—Herron v. State, 154 S.W.2d 
351, 202 Ark. 927. 

Ga.—^Walker v. State, 199 S.E. 231, 
1S6 Ga. 882—Martin v. State, 157 
S.E 113, 42 Ga.App. 591—Loftin v. 
State, 117 S.E, 471, 30 Ga.App. 105. 
Ky.—Fields v. Commonwealth, 152 S. 

W.2d 2S1, 287 Ky. 27. 

S.C.—State V. Cameron, 135 S.E. 364, 
137 S.C. 371. 

Tex.—Meador v. State, 289 S.W. 691, 
105 Tex.Cr. 590—Patterson v. State, 
2S9 S.W. 39S, 105 Tex.Cr. 508. 

30 C.J. p 362 note 61 [a]. 

(2) Use of phrase “an ordinary 
man of fair average disposition,” 
with reference to determination of 
provocation, held not erroneous “as 
setting up as a guide an imaginary 
person and not the defendant.”— 
People V. Bucsko, 216 N.W. 372, 373, 
241 Mich. 1. 

lustructious held erroneous or prop¬ 
erly refused 
(1) Generally. 

Ala.—Haney v. State, 101 So. 533, 20 
Ala.App. 236, certiorari denied Ex 
parte Haney, 101 So. 537, 211 Ala. ] 
614. 

Fla.—Haddock v. State. 176 So. 782, 
129 Fla. 701. 

Ga.—^Armstrong v. State, 183 'S.E. 67, 
ISl Ga. 538. 

Tex.—Fuller v. State, 61 S.W.2d 825, 
124 Tex.Cr. 321—McBride v. State, 
51 S.W.2d 385, 121 Tex.Cr. 409— 
Gatlin V. State, 20 S.W.2d 431, 113 
Tex Cr. 247—Purvis v. State, 284 ‘S. 
W. *588, 104 Tex.Cr. 408—Niles v. 
State, 284 S.W. 568, 104 Tex.Cr. 447 
—Dixon V. State, 271 S.W. 897, 100 
Tex.Cr. 83—Bowlin v. State, 248 
S.W. 395, 93 Tex.Cr. 452—Dunn v. 
State, 243 S.W. 1049, 92 Tex.Cr. 
126. 


Va.— Reynolds v. Commonwealth, 11- 
S.E. 707, 133 Va. 760. 

30 C.J. p 362 note 61 [b]. 


(2) As incomplete. 

Ja.—Hamlett v. State, 96 So. 371, 19 

Ala.A'pp. 218. cit:. 

^a—Armstrong v. State, 183 S.E. 


(3) As predicating provocation 
sufficient to reduce homicide to man¬ 
slaughter, or to furnish cause for 
acquittal, on mere use of words. 
Davis V. State, 107 So. 737, 214 Ala. 


der to manslaughter, to assault on 
one who did killing or something of 
that kind.—State v. Cameron, 135 S. 
E. 364, 137 S.C. 371. 

(3) As statute makes insulting 
words to female relative adequate 
cause for reducing homicide to man¬ 
slaughter, instruction requiring jury 
to believe that deceased assaulted ac¬ 
cused's wife “and” made insulting 
remarks to her before jury could find 
adequate cause was erroneous, espe¬ 
cially where accused alone testified 
to the assault.—Stovall v. State, 253 


273. 

(4) As indicating that insult would 
justify killing instead of mitigating 
it.—'Stovall V. State, 265 S.W. 572, 
9S Tex,Cr. 294. 

(5) As “failing to hypothesize that 
what appellant may have said or 
done was not such as in the nature 
of things would be known to him 
to be ‘calculated to bring on the diffi¬ 
culty.’ ”—Vintson V. State, 115 So. 
695, 696, 22 Ala.App. 338. 

90. S.C.—State v. Swygert, 124 S.E. 
636, 130 S.C. 91. 

30 C.J. p 363 note 63. 

91. S.C.—'State V. Harmon, 60 S.E. 
230, 79 S.C. 80. 

laLstmctioxL held proper uader evi¬ 
dence 

Kan.—State v. Kelly, 291 P. 945, 131 
Kan. 357. 

92. Miss,—Clark v. State, 59 So. 887, 

102 Miss. 768. ' 

30 C.J. p 363 note 65, 

93. Ala.—Harris v. State, 2 So.2d 
431, 241 Ala. 240. 

Ind.—Williams v. State, 147 N.E. 

153, 196 Ind. 84. 

30 C.J. p 363 note 67. 

Failure to define “just provocation” 
in instruction defining “deliberation” 
held not error, where accused offered 
no definition and used words “lawful 
provocation” in instruction given.— 
■State v. Warren, 33 S.W.2d 125, 326 
Mo. 843. 

Instructions held erroneous 

(1) As assuming that any action 
on the part of deceased arousing pas¬ 
sion on the part of accused would be 
sufficient provocation in point of law 
to 'prevent a conviction of murder 
in either the first or second degree.— 
Wilson V. State, 37 So. 93, 140 Ala. 
43. 

(2) As limiting legal provocation, 
to reduce felonious killing from mur- 


S.W. 526, 530, 95 Tex.Cr. 189. 

(4) Other instructions see 30 C.J. 
p 363 note 67 [c]. 

94. Tex.—Haynie v. 'State, 21 S.W. 
2d 724, 113 Tex.Cr. 6-50—Butler v. 
State, 3 S.W.2d 101, 109 Tex.Cr. 
113—Niles V. State, 284 S.W. 568, 
104 Tex.Cr. 447—Gunn v. State, 252 
S.W. 172, 95 Tex.Cr. 276. 

30 C.J. p 363 note 68. 

“At the time of” ofifeuse 

(1) Charge, on assault with intent 
to murder without malice, that pro¬ 
vocation causing sudden passion 
must arise “at the time of the as¬ 
sault” and that the passion must not 
be “the result of a former provoca¬ 
tion” held reversible error.—Riley v. 
State, 59 S.W.2d 134, 135, 123 Tex.Cr. 
<353. 

(2) Charge was not subject to crit¬ 
icism for using the term “the provo¬ 
cation must arise at the time," where 
in the same paragraph the court 
added that the former conduct and 
relations of the persons involved 
could be considered in connection 
with the present provocation.—Car¬ 
away V. 'State, 263 S.W. 1063, 1064, 
98 Tex.Cr. 119. 

(3) Charge that provocation, to re¬ 
duce crime to manslaughter, must 
arise "at the time of the offense” 
held not erroneous under evidence.— 
Archer v. State, 6 S.W.2d 503, 109’ 
Tex.Cr. 414. 

(4) "The court did not err in re¬ 

stricting the provocation to the time 
of the slaying, as the court . . . 

was then dealing with provocation 
which would justify a homicide, and 
not such provocation as would re¬ 
duce the homicide from murder to 
manslaughter. . . . The court 

erred in instructing the jury that 
the provocation which would reduce 
the homicide from murder to man- 


156 



41 C.J.S. 


HOMICIDE 


§ 371 


It has been held that, where statutory adequate 
causes are alleged and shown by the evidence as an 
excuse for the killing, it is the duty of the court 
to instruct appropriately with reference to each of 
such causes and, if an independent cause or com¬ 
bination of independent causes is alleged, which are 
not specifically set forth in the statute, they should 
be combined and charged on separately from the 
statutory adequate cause.^ 6 
Requisites and validity^ An instruction as to pas¬ 
sion and provocation must not be argumentative,®'^ 
abstract,®^ confusing or misleading,®® or inconsist¬ 


ent and contradictory it must not invade the prov¬ 
ince of the jury, as by assuming as a fact a point 
which is within their province to decide,^ and must 
not ignore or exclude from the consideration of the 
jury any material issues or defenses,® such as self- 
defense.^ 

Applicability to issues and evidence. An instruc¬ 
tion as to passion and provocation must be applica¬ 
ble and limited to the issues and evidence in the 
case,^ and an instruction is erroneous, and may be 
refused, which is not applicable to, or supported by, 
the evidence in the case,® or which ignores or ex- 


slaughter must be given at the time 
of the homicide, and that the prov¬ 
ocation which would so reduce the 
homicide must be a circumstance oc¬ 
curring at the time of the killing.”— 
Daniels v. State, 133 S.E. S66, 868, 
869, 162 Ga- 366. 

(5) Instruction covering subject of 
manslaughter during “violent pas¬ 
sion” and “hot bloodi” and contain¬ 
ing words “at the time of the shoot¬ 
ing,” held not erroneous. The ex¬ 
pression “does not mean at the in¬ 
stant the pistol was fired. It means 
all the circumstances of the killing.” 
—State V. Davis, Mo., 34 S.W.2d 133, 
135. 

Restriction of consideration to acts 
of deceased, in charging on prov¬ 
ocation, held erroneous.—Miller v. 
State, 294 S.W. 582, 106 Tex.Cr. 636 
—Roebuck v. State, 291 S.W. 1108, 
106 Tex.Cr. 318—Claxton v. State, 288 
S.W. 444, 105 Tex.Cr. 308. 

Limitation to circumstances in evi¬ 
dence 

Instruction which submitted prov¬ 
ocation and circumstances mitigating 
offense and reducing crime from 
murder to manslaughter on all sur¬ 
rounding facts and circumstances 
held not erroneous as not limited to 
circumstances shown in evidence.— 
Williams v. State, 147 N.E. 153, 196 
Ind. 84. 

Sanity 

Where accused charged with killing 
his wife had testified that she slap¬ 
ped his face, there was no error in 
failing to instruct that jury, if it 
rejected his plea of insanity, might 
consider question of his sanity as 
evidence in determining whether 
provocation suffered by him was suf¬ 
ficient to reduce offense from murder 
to manslaughter.—Hart v. XT. S., App. 
D.C., 130 F.2d 456. 

95. Tex.—Love v. State, 158 S.W. 

525, 71 Tex.Cr. 79. 

30 C.J. p 363 note 69. 

96. Tex.—Love v. State, supra— 

Ware v. State, 152 S.W. 1074, 68 

Tex.Cr. 376. 

97. Ala.—Brun^pu v. State, 103 So. 

664, 212 Ala. «?!. 

30 C.J.~j)'ZSZ note 7 I. 


98. Ala.—Collins v. State, 106 So. 
341, 21 Ala.App. 152, certiorari de¬ 
nied Ex parte Collins, 106 So. 344, 
214 Ala. 61. 

99. Tex.—^Warn v. State, 300 S.W. 
67, 108 Tex.Cr. 326—Niles v. State, 
284 S.W. 568, 104 Tex.Cr. 447— 
Dixon V. State, 271 S.W. 897, 100 
Tex.Cr. 83. 

30 C.J. p 363 note 72. 

Instructions held not misleadinff or 
confusing 

(1) Instruction that, if deceased 
gave accused’s wife drugs and en¬ 
tered her room with intent to have 
intercourse with her, and fact was 
communicated to accused, who be¬ 
lieved it, there was sufficient provo¬ 
cation, held not misleading or confus¬ 
ing as susceptible of interpretation 
that actual intercourse must be had 
before the question of manslaughter 
will arise.—Purvis v. State, 284 S. 
W. 588, 104 Tex.Cr. 408. 

(2) Other instructions. 

Ga.—Hamilton v. State, 151 S.E. 17, 
169 Ga. 613. 

Tex,—Caraway v. State, 263 S.W. 
1063, 98 Tex.Cr. 119. 

1. Ark.—Selden v. State, 18 S.W. 459, 
55 Ark. 393. 

Instructions held not contradictory 
Tex.—Caraway v. State, 263 S.W. 
1063, 98 Tex.Cr. 119. 

2. Ala. — Davis v. State, 107 So. 737, 
214 Ala. 273. 

Ga.—Daniels v. State, 133 S.E. 866, 
162 Ga. 366. 

Tex.—Patterson v. State, 289 S.W. 

398, 105 Tex.Cr. 508. 

30 C.J. p 364 note 74. 

Assumption of accused’s knowl¬ 
edge of insult to wife.—Stovall v. 
State, 265 S.W. 572, 98 Tex.Cr. 294. 
Cooling time 

Instruction held erroneous as tak¬ 
ing from jury question of cooling 
time and fixing such time as matter 
of law.—State v. Goodson, 138 S.E. 
816, 140 S.C. 357. 

Instruction on weight of evidence 
Tex.—Purvis v. State, 284 S.W. 588, 
104 Tex.Cr. 408. 

Instruction held proper as against 

IS7 


such objection.—^Williams v. State, 
147 N.E. 153, 196 Ind. 84. 

3. Ga.—Jackson v. State, 70 S.E. 245, 
135 Ga. 684. 

30 C.J. p 364 note 75. 

4. Ga.—Garner v. State, 65 S.E. 842> 

6 Ga.App. 788. 

30 C.J. p 364 note 76. 

5. S.C.—State v. Cameron, 135 S.E. 
364, 137 S.C. 371. 

Tex.—Hall v. State. 51 S.W.2d 585, 
121 Tex.Cr. 373—Townsley v. State, 
281 S.W. 1054, 103 Tex Cr. 508— 
Dunn V. State, 242 S.W. 1049, 92 
Tex.Cr. 126. 

30 C.J. p 364 note 77. 

“When the trial court is in doubt 
touching the sufficiency of the evi¬ 
dence of adequate cause, and the 
state of mind of the accused, a 
charge on manslaughter should be 
given.”—Tait v. State, 260 S.W. 584, 
585, 97 Tex.Cr. 119. 

Instruction held justified by facts 
in evidence. 

Ill.—People V. Minzer, 193 N.E. 370, 
358 Ill. 345. 

Ky.—Cook V. Commonwealth, 91 S.W. 

2d 25, 262 Ky. 718. 

Mo.—State v. Davis, 34 S.W.2d 133 
—State V. Liolios, 252 S.W. 621. 
Tex.—Stapp v. State, 159 SW.2d 864, 
143 Tex.Cr. 590—Tait v. State, 260 
S.W. 584, 97 Tex.Cr. 119—Wolf v. 
State, 253 S.W. 267, 95 Tex.Cr. 237. 

6. Ga.—Gossitt v. State, 186 S.E. 
417, 182 Ga. 535. 

Tex.—Harris v. State, 274 S.W. 568, 
101 Tex.Cr. 33—Williams v. State, 
254 S.W. 568, 95 Tex Cr. 354— 

Stovall V. State, 253 S.W. 526, 95. 
Tex.Cr. 189. 

30 C.J. P 364 note 78. 

Instruction on law of cooling time 
held not required by evidence.' 

Ga.—McCoy v. State, 122 S.E. 200^ 
157 Ga. 767. 

Tex.—Hodge v. State, 288 S.W. 1087, 
105 Tex.Cr. 396. 

Instruction on insulting conduct 
toward female relative as adequate 
cause held not required by evidence. 
—Gilmore v. State, 241 S.W. 492, 
91 Tex.Cr. 31. 
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dudes a particular issue or particular part of the 
evidence." Where there is no evidence, or insuffi¬ 
cient evidence, to raise an issue as to heat of pas¬ 
sion or provocation, it is error for the court to give 
an instruction based on such theory,® but the court 
should inform the jury that there is no evidence 
thereof.® 

§ 372. Excuse or Justification in General 

If there is evidence to support the theory or ciaim 


41 C.J.S. 

that the homicide was excusabie or Justiflabie, the court 
IhLid instruct fuliy on the iaw of such defenses, and 
apply it to the facts of the case. 

W'here there is any evidence in the case to sup¬ 
port the theory that the homicide was excusable or 
justifiable, the court should instruct the jury clear¬ 
ly and fully as to the law of such defenses, and ap¬ 
ply it to the facts of the case,!" even though a re¬ 
quest for the submission of such issue is not in the 
..roner form.ii Such an instruction, however, is not 


7, Tex.—Miller v. State, 294 S.W. 
582, 106 Tex.Cr. 636. 

30 C.J. P 364 note 79. 

Absence of search warrant, when 
officers searched accused’s quarters, 
held to have a bearing on the ques¬ 
tion of “heat of passion.” so that 
an instruction that such absence bore 
only on the credibility of the officers 
as witnesses was erroneous.—Melli 
V. State. 265 N.W. 79. 220 Wis. 419. 

8. -Ark.—Pate v. State, 239 S.W. 27, 
152 Ark. 553. 

Ky._Smiley v. Commonwealth, 32 S. 

W.2d 51. 235 Ky. 735 —Cooksey v. 
Commonwealth, 31 S.W.2d 703, 235 
Ky. 454—Rowe v. Commonwealth, 
268 S.W. 571, 206 Ky. 803. 

Tenn.—Green v. State, 285 S.W. 554, 
154 Tenn. 26. 

Tex.—Warn v. State, 300 S.W. 67, 108 
Tex.Cr. 326—King v. State, 286 S. 
W. 231. 104 Tex.Cr. 583—Beard v. 
State, 273 S.W. 573, 100 Tex.Cr. 
415—Hathcock v. State, 263 S.W. 
587, 97 Tex.Cr. 550. 

Va.—Harris v. Commonwealth, 114 
S.E. 597, 134 Va. 688. 

SO C.J. p 364 note 80. 

9. Mo.—State v. Tucker, 133 S.W. 27, 
232 Mo. 1. 

30 C.J. p 364 notes 80, 81. 

10. Cal.—People v. Hampton, 273 P. 
854, 96 Cal.App. 157. 

Ky.—Johnson v. Commonwealth, 105 
S.W.2d 641, 268 Ky. 555. 

Qkl.—Skelley v. State, 77 P.2d 1162, 
1171, 64 Okl.Cr. 112, citing Cor¬ 
pus Juris, and rehearing denied 82 
P.2d 843, 65 Okl.Cr. 54. 

Or.—State v. Way, 249 P. 1045, 120 
Or. 134. 

30 C.J. p 364 note 83. 

Instructions as to accident see infra 
§ 387. 

Corpus Juris section cited in hold¬ 
ing as to instruction on accident.— 
Eagan v. State, Wyo., 128 P.2d 215, 
223. 

Failure to read code concerning 
justifiable homicide held not error in 
prosecution for murder of deceased 
during fight.—Reed v. State, 149 S.E. 
23, 168 Ga. 731. 

Charge ul coxmectioiL with charge ou 
manslaughter 

(1) The defense of justifiable hom¬ 
icide forms no part of the law of 
voluntary manslaughter and should 


not be given in connection wit 
charge of voluntary manslaughter 
and, if applicable, should be dealt 
with separately.—Brown v. State, Ga., 

24 S.E.2d 312—Jones v. State, 18 S.E. 

2d 844, 193 Ga. 449. 

(2) Even where law of voluntary 
manslaughter is involved under the 
evidence or is charged without ex¬ 
ception and where law of justifiable 
homicide is involved and instructions 
are given concerning legal rules in¬ 
volved, It IS not error to fail to 
charge law of justifiable homicide 
in immediate connection with charge | 
on the general law of voluntary man¬ 
slaughter.—Fann v. State, Ga., 23 S. 
E.2d 399. 

Charges held not confusing or mis¬ 
leading 

(1) Charge on justifiable homicide, 
following charge on voluntary man¬ 
slaughter, held not confusing and 
misleading as impressing jury with 
idea that law of justifiable homicide 
was part of law of manslaughter.— 
Warren v. State, 135 S.E. 735, 163 
Ga, 176. 

(2) Other charges.—Blake wood v. 
State, Ga., 25 S.E.2d 643—Brown v. 
State, Ga., 24 S.B.2d 312—Walton v. 
State, 10 S.E.2d 755, 190 Ga. 746— 
Simmons v. State, 184 S.E. 291, 181 
Ga 761—Tanner v. State, 135 S.E. 
917, 163 Ga. 121. 

Evidence held to warrant instruction 
Ga.—^Walton v. State, 10 S.E.2d 755, 
190 Ga. 746—Jordan v. State, 133 
S.E. 255, 162 Ga. 277. 

La.—State v. Capaci, 154 So. 419, 179 
La. 462. 

Mo.—State v. Stewart, 246 S.W. 936, 
296 Mo. 12. 

Or.—State v. Way, 249 P. 1045, 120 
Or. 134. 

W.Va.—State v. Bailey, 138 S.E. 202, 
103 W.Va. 605. 

30 C.J. p 364 note 83 [a]. 

Instructions held sufficient or not 
erroneous 

(1) As to definition of justifiable 
homicide.—Johnson v. State, 148 S. 
B. 610, 39 Ga.App. 836. 

(2) As to burden of proving cir¬ 
cumstances justifying, excusing, or 
mitigating homicide.—People v. Per¬ 
ez, 65 P.2d 1319, 19 Cal.App.2d 472. 

(3) As against objection that it au- 

158 


thorized jury to presume malice from 
accused’s admission of the shooting, 
although accused .stated with that 
admission circumstances of justifica¬ 
tion.—Daniel v. State, 194 S.E. 360, 
185 Ga. 58. 

(4) As against objection that it 
would lead jury to understand that 
under the evidence question of jus¬ 
tifiable homicide was involved and 
that if justifiable homicide was not 
shown, verdict .of guilty of murder 
was required to be returned, and ob¬ 
jection that it restricted jury to is¬ 
sue of guilty of murder or not guilty 
of murder, on account of justifiable 
homicide.—^Walton v. State, 10 S.E. 
2d 755, 190 Ga. 746. 

(5) Instruction on excusable hom¬ 
icide held to contain no element of 
justifiable homicide so as to lead jury 
to believe that existence of both ex¬ 
cusable and justifiable homicide was 
essential to acquittal.—Eckman v. 
State, 209 N.W. 715, 191 Wis. 63. 

(6) Other instructions. 

Cal.—People v. Vukich, 257 P. 46, 
201 Cal. 290—People v. Jackson, 248 
P. 1061, 78 Cal.App. 442. 

Ga.—Simmons v. State, 184 S.E. 291, 
181 Ga. 761—Darden v. State, 155 S. 
E. 38, 171 Ga. 160—Swain v. State, 
135 S.E. 187, 162 Ga. 777—Swain v. 
State, 112 S.E. 141, 153 Ga. 328— 
Bryant v. State, 163 S.E. 219, 44 
Ga.App. 781. 

W.Va.—State v. Bailey, 138 S.E. 202, 
103 W.Va. 605. 

30 C.J. P 364 note 83 [b]. 

Instructions held erroneous ar prop¬ 
erly refused 

(1) As to duress. 

La.—State v. Capaci, 154 So. 419, 179 
La. 462. 

Tex.—Musselman v. State, 274 S.W. 
628, 101 Tex.Cr. 96. 

(2) As restricting inquiry to mur¬ 
der, to exclusion of justification or 
mitigation reducing grade.—King v. 
State, 136 S.E. 154, 163 Ga. 313. 

(3) Other instructions see 30 C.J. P 
364 note 83 [c]. 

Instruction held confusing 
Ala.—Suttle v. State, 92 So. 531, 18 
Ala.App. 411. 

11. Mo.—State v. Nelson, 231 S.W. 
590. 



41 C.J.S. 


HOMICIDE 


§ 373 


required, and should not be given, where it plainly 
appears that in no view of the case or evidence is 
the law of excusable or justifiable homicide applica¬ 
ble or involved,^^ as where no such defense is in¬ 
terposed and, where there is no evidence to show 
chat accused’s act was excusable or justifiable on 
any ground, the court may instruct the jury to that 
effect but it has been held not error to charge 
as to justifiable homicide even though the evidence 
shows murder alone, if anything.15 

An instruction of excusable or justifiable homi¬ 
cide in the language of the statute ordinarily is suffi- 
cient,^® unless accused requests further instructions 
thereon but a failure to charge the statute is not 
error where the court charges on justifiable homi¬ 
cide as applied to the facts and to accused’s con- 
tentions.i® 

An instruction is erroneous if it ignores or omits 
to charge as to a material element of the defense,^® 
or singles out and gives undue prominence to par¬ 
ticular facts or evidence,®® or is not applicable to 
the facts of the case,®! or is argumentative.®® The 
court need not of its own motion instruct that the 


burden of proof is on the state to establish that the 
homicide was not justifiable.®® 

§ 373. Exercise and Resistance of Authority 
or Duty 

a. Exercise of authority or duty 

b. Resistance of authority 

a. Exercise of Authority or Duty 

Where there is evidence that the homicide was com¬ 
mitted by an officer, or a person acting as such, in the 
performance of an officer's duties, the court should fuiy 
instruct as to the law of excusable or justifiable homicide 
as applied to the facts of the case and should charge as 
to the officer's rights and duties in the circumstances, in¬ 
cluding the propriety of using force. 

Where there is evidence that the homicide was 
committed by an officer, or by a person acting as 
such, in the performance of his duties, as in attempt¬ 
ing to arrest or detain deceased, or to prevent the 
commission of a crime, the court should fully and 
clearly instruct the jury on the law of excusable or 
justifiable homicide as applied to the facts of the 
case.24 Such an instruction should charge as to the 
rights and duties of the officer or person acting as 


12. Ga.—Cone v. State, 18 S.B.2d 850 
—Turner v. State, 9 S.E.2d 270, 
190 Ga. 316 —Whitaker v. State, 
127 S.E. 106, 159 Ga. 787—McCoy 
V. State, 122 S.E. 200, 157 Ga. 767 
—Thompson v. State, 190 S.E. 80, 
55 Ga.App. 445. 

Mo.—State v. Bennett, 87 S.W.2d 159. 
Okl.—Gaunce v. State, 211 P. 517, 
22 Okl.Cr. 361—Collins v. State, 210 
P. 285, 22 Okl.Cr. 203, 30 A.L.R. 
•811. 

Tex.—Stillwell v. State, 283 S.W. 840, 
104 Tex.Cr. 338—Billings v. State, 
277 S.W. 687, 102 Tex.Cr. 338. 

30 C.J. P 365 note 85. 

Definition of “excnsahle homicide” 
need not be given where there is no 
evidence thereof.—State v. West¬ 
moreland. Mo., 126 S.W.2d 202. 203. 

Dack of cantion 

Refusal to submit excusable hom¬ 
icide, involving act done with caution I 
and without unlawful intent, was not 
error, where accused shot at “an 
object which could plainly be seen 
to be a man.”—Walsh v. State, 218 
N.W. 714, 716, 195 Wis. 540. 

Swearing; cursing 

Refusal of instruction that “the 
law gives no man the right to curse 
or swear in front of another man's 
place of business in the public road 
during business hours,” was not er¬ 
ror, since the mere fact that de¬ 
ceased did curse and swear “would 
not justify, excuse, or palliate the of¬ 
fense of the accused in killing him.” 
—Sims V. Commonwealth, 115 S.E. 
382, 388. 134 Va. 736. 


13. Mo.—State v. Vanarsdall, 273 
S.W. 733. 

N.T.—People V. Giammarino, 283 N. 

y.S. 197, 246 App.Div. 658. 
Self-defense; resistance to trespass 

(1) Where it appears from ac¬ 
cused’s testimony that he shot in 
self-defense, and self-defense does< 
not come within the statutory defi¬ 
nition of excusable homicide, an in¬ 
struction on excusable homicide is 
properly refused.—State v. Tyree, 
255 P. 382, 143 Wash. 313. 

(2) Accused pleading self-defense, 
and not seeking to justify on the 
ground of resistance to trespass, held 
not entitled to instruction that de¬ 
ceased was trespasser on premises 
where accused was visiting.—State v. 
Trujillo, 284 P. 1018, 34 N.M. 530. 

14. Pa.—Commonwealth v. Blakeley, 
117 A. 685, 274 Pa. 100. 

30 C.J. p 365 note 86. 

15. Ga.—Cato v. State, 72 Ga. 747. 

16. Cal.—People v. Soules, 106 P.2d 
639, 41 Cal.App.2d 298. 

30 C.J. p 365 note 88. 

Deviation, from language of statute 
held erroneous.—People v. Hampton, 
273 P. 854, 96 Cal.App. 157—30 C. 
J. p 365 note 88 [aL 

In the absence of a statute speci¬ 
fying or defining what constitutes 
adequate cause as a matter of law, 
the refusal to charge that fear, ter¬ 
ror, rage, or resentment arising from 
an attempt of assaulted person to 
strike accused constituted adequate 
cause as a matter of law for ac¬ 
cused’s assault was not error.—Gay j 
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V. state, 115 S.W.2d 929, 134 Tex.Cr. 
356. 

17. Cal.—People v. Matthai, 67 P. 
694, 135 Cal. 442. 

18 . Ga.—Wilder v. State, 96 S.E. 
325, 148 Ga. 270. 

19. U.S.—Thompson v. U. S., Ark., 

15 S.Ct. 73, 155 U.S. 271, 39 L.Ed. 
146. , 

30 C.J. p 365 note 91. 

20. Ala.—Suttle v. State, 96 So. 90, 
19 Ala.App. 198. 

Mo.—State v. Horn. 103 S.W. 69, 204 
Mo. 528. 

21. Okl.—Dyer v. State, 53 P.2d 700, 
58 Okl.Cr. 345. 

30 C.J. p 366 note 93. 

22. Ala.—Suttle v. State, 96 So. 90, 
19 Ala.App. 198. 

23. Neb.—Lamma v. State, 64 N.W. 
956, 46 Neb. 236. 

24. Ill.—People v. Cash, 157 N.E. 
76, 326 Ill. 104—People v. Klein, 

137 N.E. 145, 305 Ill. 141. 

Ky.—Siler v. Commonwealth, 134 S. 
W.2d 945, 280 Ky. 830—Johnson v. 
Commonwealth, 105 S.W.2d 641, 268 
Ky. 555—Mays v. Commonwealth, 
84 S.W.2d 20, 260 Ky. 235—Shelton 
V. Commonwealth, 11 S.W.2d 125, 
226 Ky. 460. 

Mo.—State v. Ford, 130 S.W.2d 635, 
344 Mo. 1219. 

Tex.—Burt v. State, 137 S.W.2d 1045, 

138 Tex.Cr. 540—Gilliam v. State, 
272 S.W. 154, 100 Tex.Cr. 67. 

30 C.J. P 366 note 96. 

Duty to submit to arrest 

Where officer shot person who al- 
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r.f the I case 25 including the propriety of using force, un- 
such under the facts and circumstances of the I case, 


legedly refused to submit to 

court's failure to on j 186Jdo^^^ ^ ^0 

to submit to arrest and not to offer _ vvj . 

any resistance thereto "was error, j • ^ e+ 99 ft P 

Sizemore v. Commonwealth, ISO S.W. 25. Ariz. ^Harding V. a , - 

2d 31, 279 Ky. 190 i 4S2, 26 Ariz. o34. 2 ^53 

mstruotions held proper or ®%-°”®U;ews v.' State, 162’S.E. 

Ala.—Guthrie v. State 130 So^ 314 , 134 S. 

24 Ala.App. 50, certiorari denied ^ 8S0—Keyes v. 

.v'ltU? f ^tate 43 P.2d ^'ilonwetith. 114 S.t^;.2d 742, 
Ariz.—^\iLborgni v. btaie, ^6 _^Tavlor v Common- 


Commonwealth, 114 S.%^.2d 74-1, 

, 27 “ 

Giu-Griffln v. State, 190 S.E. 2, yjt-jihnson 'v.' Commonwealth, 

"27? Kr7"2“ t Smallw^f V. ^ 

K^nS-Cd weaUh' Commonwealth, 

i-s 91« wv 819 —Dea- Ky. 832—Mullins v. Commonwealth. 

56 S.'W.Sd od6, 246 Ky. 8-9 _ ^19 Ky. 60-Gipson 

\Z, '"in ^!?!J“fi5T ■ V cLmonwealth, 286 S.W. 1069, 

1001, -11 Ky* oTcr 01 fc TTv 710 _Partin v. Common- 

Tex.—Satterwhite v. State, 17 S.W. w 459 197 Ky 840. 

2d 823, 112 Tex.Cr. 574, rehearing wealth. 248 SAl. 489, 1 y- 3^^ 

denied 17 S.W.2d 1119—Hall v. Miss.—Cartee v. State, 3 
State, 260 S.W. 878. 97 Tex.Cr. 158. 162 Miss. 263. g 

30 C.a. P 366 note 06 CbJ. '' 

mstmctions held erroneous or prop- J ^ 

(l“ai”gr^ to one’s right to op- Right to arrert ’■ritHoh* 314 

pose another who is attempting to j Mo.— State v. Young,-86 S.W. , 14 | 

perpetrate a felony, and charge as I Mo. 612. 

to the right to kill in order to pre- 1 Evidence held sufacient to reanire in¬ 
vent the perpetration of a crime.— j stmction 

Sanders v. State, .41a., 11 So.2d 740. (i) On arresting officer’s rights 

i^e+t.ug.ti-nns and duties.—Smallwood v. Common- 

, »pS.' 1.. -irs- 

Commonwealth, 82 S.W.2d 816, 259 ( 2 ) On rights and duties of person 

jjy 585 _Miller v. Commonwealth, | about to be arrested.—Partin v. Com- 

287 S.W. 6, 215 Ky. 819. monwealth, supra. 

Va.—Whited v. Commonwealth, 6 S. j jnstmction as to proper mode of ar- 


.... _ i Instruction as to proper mode of ar- 

E.2d 647, 174 Va, 528. ' erroneous 

Wyo.—State v. Flory, 276 P. 458, 40 ^^g^^ghumate v. State, 97 So. 772, 
Wyo. 184. 19 Ala.App. 340, certiorari denied 

30 C.J. P 366 note 96 [c]. ^ Shumate, 97 So. 777, 210 

Instructions held misleading or con- Ala. 252. 

fusing I Instruction as to public drunkenness 

(1) An instruction that a police of- j^^i^ erroneous 

ficer was authorized to arrest a par- , _shumate v. State, supra. 

mg as indicating that the officer a , . . officer, when arresting 

uo right to “ahe au J®', rson who is committing an of- 

ceased was dnmk but m his presence, to give no- 

—Sizemore V. Commonwealth, 130 S. arrested of the in- 

W.2d 31, -79 Ky. 190. tentlon to arrest and the offense 

(2) Other instructions charged.—Minton v. State. 131 S.W.2d 


(2) Other instructions charged.—Minton v. State. 131 S.W.2d 

Ala—Sanders v. State, 11 So.2d 740 ^33 g,j 5 _ 

-Dyson (2) Instruction held erroneous as 

“’41 Ala 335— Shumate requiring an arresting officer to give 
«,» ! ’q- So ^7’ 19 lla“pp such notice to a person already pos- 
V. state, 9< So. m- 19 A1 -pp. ^ ^ such knowledge.—Sizemore 

340 . certiorari denied Ex parte Shu- sessea o « w 9 r> 97 q 

maie. 97 So. 777, 210 Ala 252. J Commonwealth, 130 S.W.2d 31, 279 

E;y.—Baker v. Commonwealth, 134 S. 

W 2d 997, 281 Ky. 45—Clem v. Com- Trial for assault with intent to kill 
monwealth, 248 S.W. 1036, 198 Ky. (D In trial for malicious shoot- 
4 gg ing and wounding with intent to kill, 


the officer was held entitled to in¬ 
struction as to his rights while mak¬ 
ing arrest on a felony charge. Bent¬ 
ley V. Commonwealth, 288 S.W. 295, 

216 Ky. 665. 

(2) Instruction in trial for willful 
and malicious striking and wound¬ 
ing with a deadly weapon with intent 
to kill held proper.—Harrison v. Com¬ 
monwealth. 131 S.W,2d 454. 279 Ky. 

510. 

(3) Instruction in trial for assault 
with intent to kill and murder held 
erroneous.—Durham v. State, 159 N. 

E. 145, 199 Ind. 567. 

26. Ark.— Minton v. State, 131 S.W. 

2d 948, 198 Ark. 875. 

Ky_Keyes v. Commonwealth, 114 S. 

W2d 742, 272 Ky. 628—Taylor v. 
Commonwealth. 114 S.W.2d 482. 272 
Ky. 408—Steppe v. Commonwealth, 

82 *S.W.2d 816, 259 Ky. 585. 

Mo.—State v. Ford, 130 S.W.2d 635, 
344 Mo. 1219. 

Evidence held to justify instruction 
as to use of force.- State v. Salts, 56 
S.W.2d 21, 331 Mo. 665. 

Instructions held proper or sufficient 
Ala.—Guthrie v. State, 130 So. 374, 24 
Ala.App. 50, certiorari denied 130 
So. 377, 221 Ala. 609. 

Ky._Collett V. Commonwealth, 107 

S.W.2d 280, 269 Ky. 346. 

Mo.—State v. Salts, 56 S.W.2d 21, 331 
* Mo. 665. 

■ Mont—State v. Monroe, 274 P. 840, 

^ 83 Mont. 556. 

; instructions held erroneous or prop¬ 
erly refused 
(1) Generally. 

^ Ala.—Dyson v. State, 2 So.2d 784, 

- 30 Ala.App. 121, certiorari denied 
2 So.2d 787, 241 Ala. 335. 

- Ky.—Baker v. Commonwealth, 134 

S.W.2d 997, 281 Ky. 45—Hatfield 
^ V. Commonwealth, 59 S.W.2d 540, 
d 248 Ky. 573. 

0 Miss.—Lee v. State, 174 So. 85, 179 
Miss. 122. 

g Tex.—McDonald v. State, Cr., 22 fc>. 
W.2d 670. 

(2) As limiting officer's right to 
use force to prevent escape.—Taylor 
LS V. Commonwealth, 114 S.W.2d 482, 272 
Lg Ky. 408. 

f- (3) As omitting the predicate of 
freedom from fault on the part of 
accused.—Cobb v. State, 97 So. 779. 
se 19 Ala.App. 345, certiorari denied Ex 
2d parte Cobb, 97 So. 783, 210 Ala. 252. 

(4) Instruction that officer in ar- 
a-s resting deceased had right to use 
ve such force as was necessary was 
s- erroneous for failure to use words 
r® “or appeared to him in the exercise 
79 of reasonable judgment [or discre¬ 
tion] to be necessary.”—Baker v. 
ill Commonwealth, 104 S.W.2d 976, 977, 
3 t- 268 Ky. 248—Bentley v. Common- 
Lil, wealth, 27 S.W.gd 397. 399, ^^4 K^ 
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less there is no evidence to the effect that the killing 
was done in the execution of such duties.^? Such 
an instruction is erroneous, or properly refused, if 
it ignores or omits any element of the defense,28 
limits the right to kill to the single ground of 
self-defense,-9 is not applicable to the issues or evi¬ 
dence,30 is argumentative^! or abstract,32 or is in 
conflict with another instruction.33 

b. Resistance of Authority 

Where there is evidence that accused, charged with 
killing, or assaulting with intent to kill or murder, an 
officer or a person assisting him, committed the offense 


in resisting an unlawful arrest, the court should fully 
Instruct on such defense, as applied to the f 

case, including a charge as- to the officer s rig s 
duties in making the arrest and accused s right to re- 




Where the prosecution is for killing, or assault¬ 
ing with intent to kill or murder, an oflicer or a 
person assisting him, and the evidence tends to show 
that the offense was committed by accused in resist¬ 
ing an unlawful arrest of himself or another, the 
court should fully and clearly instruct the jury on 
such theory of the defense, as applied to the facts 
of the case.34 Such an instruction should contain 


37 —Haggard v. Commonwealth, 22 
S.\V.2d 298, 299, 232 Ky. 10. 

Trial for assault with intent to kill 

(1) In trial for malicious shooting 
and wounding with intent to kill, of¬ 
ficer was entitled to instruction as 
to propriety of using force.—Bentley 
V. Commonwealth, 288 S.W. 295, 216 
Ky. 665. 

(2) Instruction in trial for willful 
and malicious striking and wounding 
with a deadly weapon with intent to 
kill held proper.—Harrison v. Com¬ 
monwealth, 131 S.W.2d 454. 279 Ky. 
510. 

(3) Instruction in trial for assault 
with intent to kill and murder held 
erroneous.—Durham v. State, 159 N. j 
E. 145, 199 Ind. 567. 

27. Ky.—Eldridge v. Commonwealth, 
41 S.W.2d 1096, 240 Ky. 193—Kidd 
V. Commonwealth, 16 S.‘W.2d 769, 
229 Ky. 87. 

]V[o.—State V. Ryland, 25 S.W.2d 109, 
824 Mo. 714. 

Tex.—Trimble v. State, 104 S.W.2d 
31, 132 Tex.Cr. 236. 

30 C.J. P 366 note 98. 

28. Ky.—Steppe v. Commonwealth, 
82 S.W.2d 816, 259 Ky. 585—Muncy 
V. Commonwealth, 59 S.W.2d 570, 
248 Ky. 621—Neal v. Common¬ 
wealth, 18 S.W.2d 314. 229 Ky. 832. 

30 C.J. p 366 note 99. 

Defense held suflciently set out 
Ky.—Hatfield v. Commonwealth, 153 
S.W.2d 892, 287 Ky. 467 —Waggoner 
V. Commonwealth, 72 S.W.2d 723, 
255 Ky. 1. 

29. Kv.—Taylor v. Commonwealth, 
114 ^,V.2d 482, 272 Ky. 408—Craw¬ 
ford V. Commonwealth, 44 S.W. 2d 
286, 241 Ky. 391—Gipson v. Com¬ 
monwealth. 286 S.W. 1069. 215 Ky. 
710 —Stevens v. Commonwealth, 98 
S.W. 284, 124 Ky. 32, 30 Ky.L. 
290. 

Zuterference with arrest 

Where an officer shot a person 
who allegedly attempted to prevent 
him from arresting another, in addi¬ 
tion to an instruction on the officer’s 
right of self-defense, the court was 
required to instruct that he had the 
right to resist any attempt to re¬ 
lease the person arrested or other¬ 


wise to interfere with the arrest.— 
Sizemore v. Commonwealth, 130 S.W. 

2d 31. 279 Ky. 190. 

Trial for malicious shooting and 
wounding with intent to kill 
Ky.—Bentley v. Commonwealth, 288 
S.W. 295, 216 Ky. 665. 

30. U.S.—Stinnett v. Commonwealth 
of Virginia, C.C.A.Va.. 55 F.2d 644. 
Ala.—Dyson v. State, 2 So. 2d 784, 

30 Ala.App. 121, certiorari denied 
2 So.2d 787, 241 Ala. 335—Glass v. 
State. 198 So. 70, 29 Ala.App. 468, 
certiorari denied 198 So. 72, 240 
Ala. 123—Cobb v. State, 97 So. 779, 

19 Ala.App. 345, certiorari denied 
Ex parte Cobb, 97 So. 783, 210 Ala. 
252. 

Ill,—People V. Jarvis, 138 N.E. 102, 
306 Ill. 611. 

Ky.—Sizemore v. Commonwealth, 130 
S.W.2d 31, 279 Ky. 190—Allen v. 
Commonwealth, 128 S.W.2d 719, 278 
Ky. 396—Johnson v. Common¬ 
wealth, 105 S.W.2d 641, 268 Ky. 555 
—Muncy v. Commonwealth, 59 S.W. 
2d 570, 248 Ky. 621—Miller v. Com¬ 
monwealth, 287 S.W. 6, 215 Ky. 819 
—Middleton v. Commonwealth, 264 
S.W. 1041, 204 Ky. 460 —Montford 
v. Commonwealth, 244 S.W. 293, 196 
Ky. 780. 

]y[o.—State V. Ryland, 25 S.W.2d 109, 
824 Mo. 714. 

Okl.—Ussaery v. State, 212 P. 137, 22 
Okl.Cr. 397. 

30 C.J. p 366 note 2. 

Instructions held within issues 

(1) Instructions respecting right 
of escape, false imprisonment, and 
authority to arrest.—People v. Best, 
290 P. 513, 107 Cal.App. 550. 

(2) Instruction on authority to ar¬ 
rest held applicable where state’s 
contention was that arrest was ille¬ 
gal.—Griffin V. State, 190 S.E. 2, 183 
Ga. 775, 

TTini-ng innocent person 

Deputy sheriff, prosecuted for kill¬ 
ing innocent person whom he accost¬ 
ed, was not entitled to instruction re¬ 
specting rights of officer in arresting 
person who had committed some dep¬ 
redation and whom officer had right 
to arrest.—^Watson v. Commonwealth, 
91 S.W.2d 1018, 263 Ky. 72. 


Prevention of escape 

Instruction that policemen could 
use such force as was reasonably 
necessary to prevent person arrest¬ 
ed from escaping, even to killing him, 
was erroneous, in absence of evidence 
that person arrested was trying to 
escape.—Keyes v. Commonwealth, 114 
S.W.2d 742, 272 Ky. 628. 

Actions of private citizen. 

(1) Evidence held not to warrant 
instruction that ac<^used had a right 
to arrest deceased and in doing so 
had a right to use all reasonable 
force necessary to apprehend him.— 
Martinez v. State, 152 S.W.2d 369, 142 
Tex.Cr. 313. 

(2) Instruction respecting citizen's 
authority to kill to accomplish ar¬ 
rest must be premised on jury’s first 
believing from evidence that citizen 
in good faith believed, and had rea¬ 
sonable grounds to believe, that per¬ 
son arrested had committed felony. 
Crawford v. Commonwealth, 44 S.W. 
2d 286, 241 Ky. 391. 

(3) Requested instruction on shoot¬ 
ing in making arrest, if accused, a 
private citizen, believed deceased 
committed felony, was held properly 
refused, in absence of proof of com¬ 
mission of felony—Baker v. Com¬ 
monwealth, 278 S.W. 163, 212 Ky. 50. 

(4) Instruction on the right of the 
keeper of a house of public entertain¬ 
ment to use force in ejecting a per¬ 
son creating a disturbance is properly 
refused if not applicable to the evi¬ 
dence.—Adams v. Commonwealth, 168 
S.W.2d 40, 292 Ky. 786. 

31. Ala.—Dyson v. State, 2 So.2d 
784, 30 Ala.App. 121, certiorari de¬ 
nied 2 So.2d 787, 241 Ala. 335. 

Ill._People V. Jarvis, 138 N.E. 102, 

306 Ill. 611. 

32. Ala.—Dyson v. State, 2 So.2d 
784, 30 Ala.App. 121, certiorari de¬ 
nied 2 So.2d 787, 241 Ala. 336— 
Cobb V. State, 97 So. 779, 19 Ala. 
App. 345, certiorari denied Ex parte 
Cobb, 97 So. 783, 210 Ala. 252. 

33. Va.—Whited v. Commonwealth, 
6 S.E.2d 647, 174 Va. 528. 

34. Cal.—People v. Casade, 230 P. 
9 , 194 Cal. 679. 
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a charge as to the rights and duties of the officer or 
other person in making the arrest,’® and as to ac¬ 


cused's right, under the circumstances, to resist an 
illegal arrest,36 and as to the law of self-defense, 


Fla.—Pell V. State. 122 So. 110, 97 
Fla. 650. 

Ga.—Daniel v. State, 194 S.E. 360, 
185 Ga. 58—Pryor v. State, 147 S. 
E. 97, 168 Ga. 136. 

Ill.—People V. Scalisi, 154 N.E. 715, 
324 Ill. 131. 

Tex,—Cortez v. State, 161 S.W.2d 495, 
144 Tex.Cr. 116—Mitchell v. State, 
117 S.W.2d 443, 135 Tex.Cr. 176— 
Boyd V. State, 56 S.W.2d 651, 122 
Tex Cr. 514. 

30 C .T r» 366 note 4 

Definition of “lawful arrest” should 
be given—J.iitchell v State, 117 S.W. 
2d 443, 445. 135 Tex Cr. 176. 
Xastructions held, proper or sufficient 
Ga.—Palmer v. State, 25 S.E.2d 295— 
Howell V. State, 134 S.E. 59, 162 
Ga 14. 

Idaho.—State v. Autheman, 274 P. 

805, 47 Idaho 328. 62 A.L.R. 195. 
Ky.—Burns v. Commonwealth, 64 S. 

W.2d 423, 251 Ky. 35. 

Ohio—State v. Dingledine, App., 33 
N.E.2d 660, appeal dismissed 20 N. 
E2d 367, 135 Ohio St. 251. 

Tex.—Barnes v. State, 116 S.W.2d 
408, 134 Tex.Cr, 461. 

30 C.J. p 366 note 4 [a]. 

Znstmctions held erroneous or prop- 
erly refused 

(1) As improperly making acquit¬ 
tal dependent on absence of malice. 
—McIntosh V. State, 14 S.E.2d 235, 
64 Ga.App. 775. 

(2) Where, before killing, police¬ 
man had gone to accused and de¬ 
manded explanation as to shooting 
heard by policeman, it was error to 
instruct that it was duty of accused 
and his brother to give officers peace¬ 
fully any information they had in re¬ 
lation thereto.—Barker v. Common¬ 
wealth, 273 S.W. 503, 209 Ky, 817. 

(3) Other instructions. 

U.S.—McNabb v. U. S., C.C.A.Tenn., 
123 P.2d 848, certiorari granted 62 
S.Ct. 1305, 316 U.S. 658, 86 L.Ed. 
1736, reversed on other grounds 63 
S.Ct. 608, 318 U.S. 332, 87 L.Ed. 
819, rehearing denied 63 S.Ct. 1322, 
319 US 784, 87 L.Ed. 1727. 

Ga.—Reed v. State, 25 S.E.2d 692— 
McIntosh V. State, 13 S.E.2d 770, 
191 Ga. 736. 

Ill.—People V. Bongiorno, 192 N.E. 
856, 358 Ill. 171. 

N.M.—State v. Welch, 25 P.2d 211, 
37 N.M. 549. 

W.Va.—State v. Roberts. 11 S.E.2d 
172, 122 W.Va. 536. 

30 C.J. p 366 note 4 [b]. 

Znstructiou on legality of arrest held 
confusing and misleading 
Ga.—Shafer v. State, 20 S.E.2d 34, 
193 Ga. 748. 

Xostmction held not confusing or 
misleading 

(1) Instruction on legality of ar¬ 


rest.— Palmer V. State. Ga., 25 S.E. 
2d 295. 

(2) Other instructions.—Perkins v. 
State, 191 NE. 136, 207 Ind. 119. 

Failure to charge on probation law 
was held not error.—McBride v. 
State, 199 S.E. 153, 186 Ga. 826. 

35. Ga.—Ethridge v. State, 136 S.E. 
72, 163 Ga. 186—^Wall v. State, 112 
S.E. 142, 153 Ga. 309. 

Ill —People V. Scalisi, 154 N.E. 715, 
324 Ill. 131. 

Ky.— Smith v. Commonwealth, 268 S. 

W. 328, 206 Ky. 728. 

Xev.—State v. Acosta, 242 P. 316. 
49 Nev. 184. 

Tex.—Louder v. State, 44 S.W.2d 719, 
119 Tex.Cr. 438. 

30 C.J. p 366 note 5. 

Sufficiency of evidence to authorize 
instruction 

(1) Evidence was held to justify 
instructions regarding officer's right 
to make arrest for misdemeanor com¬ 
mitted in his presence.—Howard v. 
Commonwealth, 56 S.W.2d 362, 246 
Ky. 738. 

(2) Evidence was held sufficient to 
authorize instruction as to right or 
duty to arrest without a warrant. 
Ga.—Lumpkin v. State, 168 S.E. 241, 

176 Ga. 446—Reed v. State, 135 S. 
E. 748, 163 Ga. 206. 

Ill.—People V. Durkin, 161 N.E. 739, 
330 Ill. 394. 

Ky.—^Walling v. Commonw’ealth, 84 
S.W.2d 10, 260 Ky. 178—Burns v. 
Commonwealth, 64 S.W.2d 423, 251 
Ky. 35. 

Mo.—State v. Lowry, 12 S.W.2d 469, 
321 Mo. 870. 

Okl.—Ellis V. State, 287 P. 1067, 46 
Okl. 251. 

S.C.—State V. Luster, 182 S.E. 427, 
178 S.C. 199. 

(3) Evidence was held insufficient 
to justify instruction as to right to 
arrest without a warrant. 

Cal.—People v. Casade, 230 P. 9, 194 
Cal. 679. 

Ga.—Reed v. State, 25 S.E.2d 692— 
McIntosh V. State, 13 S.E.2d 770, 
191 Ga. 736—^Pryor v. State, 147 S. 
E. 97, 168 Ga. 136. 

Ill.—People v. Brewer, 189 N.E. 321, 
355 Ill. 348. 

Mo.—State v. Jordan, 268 S.W. 64, 
306 Mo. 3. 

N.C.—State v. Macon, 152 S.E. 407, 
198 N.C. 483. 

Xustructions held proper or errone¬ 
ously refused 

(1) As to right and duty of pri¬ 
vate citizen to use any necessary 
means to prevent robbery or escape 
of robbers.—Burns v. State, 136 N.E. 
857, 192 Ind. 427. 

(2) Other instructions. 

Ala.—Penny v. State, 147 So. 200, 25 
Ala.App. 396. 


Ark.—Adams v. State, 293 S.W. 19, 
173 Ark. 713. 

Ga.—Palmer v. State, 25 S.E.2d 295 
—Morton v. State, 10 S.E.2d 836, 
190 Ga. 792—Howell v. State, 134 S. 
E. 59, 162 Ga. 14—Daniel v. State, 

7 S.E.2d 204, 61 Ga.App. 663. 

Iowa.—State v. Coleman, 285 N.W. 
269, 226 Iowa 968. 

Ky.—Vignoroli v. Commonwealth, 5 
S.W.2d 1047. 224 Ky. 229. 

S.C.—State V. Luster, 182 S.E. 427. 

178 S.C. 199. 

30 C.J. p 366 note 5 [a]. 

Instruction held not argumentative 
Ga.—Morton v. State, 10 S.E.2d 836, 
190 Ga. 792. 

Instructions held erroneous or prop, 
erly refused 

(1) As to right of private citizen 
to make arrest.—State v. Irby, 164 
S.E. 912, 166 S.C. 430.- 

(2) Other instructions. 

Conn.—State v. Engle, 162 A. 922, 115 
Conn. 638. 

Ill.—People V. Doody, 175 N.E. 436, 
343 Ill. 194. 

Wash.—State v. Baker, 272 P. 80, 
150 Wash. 82. 

30 C.J. p 366 note 5 [b]. 

sa Ga.—Booker v. State, 187 S.E. 
55, 182 Ga. 794—Wall v. State, 112 
S.E. 142, 153 Ga. 309—Walker v. 
State, 169 S.E. 315, 46 Ga.App. 

824. 

Tex—Cortez v. State, 161 S.W.2d 495, 
144 Tex.Cr. 116—Grafft v. State, 
113 S.W.2d 546, 134 Tex.Cr. 30— 
Boyd V. State, 56 S.W.2d 651, 122 
Tex.Cr. 514. 

30 C.J. p 366 note 6 . 

Instructions held proper 
Ga.—Shafer v. State, 20 S.E.2d 34, 
193 Ga. 748—Morton v. State, 10 
S.E.2d 836, 190 Ga. 792—McBride 
V. State, 199 S.E. 153, 186 Ga. 826 
—Reed v. State, 135 S.E. 748, 163 
Ga. 206. 

Ind.—Perkins v. State, 191 N.E. 136, 
207 Ind. 119. 

Nev.—State v. Acosta, 242 P. 316, 49 
Nev. 184. 

S.C.—State V. Rogers, 126 S.E. 329, 
130 S.C. 426. 

Va.—Palmer v. Commonwealth, 130 
S.E. 398, 143 Va. 592. 

Instruction held not misleading 
Ga.—Reed v. State, 135 S.E. 748, 163 
Ga. 206. 

Instruction held not argumentative 
Ga.—Morton v. State, 10 S.E.2d 836, 
190 Ga. 792. 

Instructions held erroneous or prop¬ 
erly refused 

(1) As depriving accused “of all 
right to insist upon mitigation or 
justification of the homicide on the 
ground that the act of the officer in 
shooting at him was unlawful.”— 
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where that matter is in issue.^*^ Such an instruction 
is erroneous, or properly refused, where it is not 
applicable to the facts or issues in the case,^^ where 
it invades the province of the jury,^^ or where, in 
the absence of evidence thereof, it assumes that de¬ 
ceased was a properly authorized officer;^® and the 
instruction should require the jury to find that ac¬ 
cused knew that the officer attempting to arrest 
him was an officer.^^ 

§ 374. Self-Defense 

Instructions on self-defense in homicide prosecu¬ 
tions are discussed infra §§ 375-384, and the nature 
and elements of the right of self-defense supra §§ 


Examine Pocket Parts for later cases. 

- Necessity and Propriety of In¬ 
structions in General 

Where self-defense is in issue and there is evidence 
to establish it, it is proper for, as well as the duty of, 
the court to instruct the jury on the law. 

As a general rule, where self-defense is involved 
and there is any evidence, although slight, to estab¬ 
lish it, it is proper for, as well as the duty of, the 
court to instruct the jury fully and clearly on all 
phases of the law of self-defense that are warrant¬ 
ed by the evidence,^^ even though such defense is 


§ 375. 


114-138. 

Paramore v. State, 129 S.E. 772, 777, 
161 Ga. 166. 

(2) As Ignoring the duty resting on 

, . , accused to submit to an un¬ 

lawful arrest rather than to kill the 
officer undertaking to make it.— 
Welch V. State, 183 So. 879, 885, 28 
Ala.App. 273, certiorari denied 183 
So. 886 , 236 Ala. 577. 

(3) As failing to advise the jury 
of the extent of the force to which 
accused might resort in resisting an 
unlawful arrest.—Grafft v. State, 113 
S.W.2d 546, 134 Tex.Cr. 30. 

(4) Other instructions. 

Ala.—Green v. State, 189 So. 763, 238 
Ala. 143—Berry v. State, 175 So. 
407, 27 Ala.App. 507, certiorari de¬ 
nied 175 So. 412, 234 Ala. 414. 
Conn.—State v. Engle, 162 A. 922, 
115 Conn. 638. 

Idaho.—State v. Autheman, 274 P. 

805, 47 Idaho 328, 62 A.L.R. 195. 
Kan.—State v. Bowen, 234 P. 46, 
118 Kan. 31. 

30 C.J. p 366 note 6 [a]. 

37. Ill.—People v. Durkin, 161 N.E. 
739, 330 Ill. 394. 

N.C.—State v. Payne, 197 S.E. 573, 
213 N.C. 719. 

Tex.—Grafft v. State, 113 S.W.2d 546, 
134 Tex.Cr. 30. 

Wash.—State v. Baker, 272 P. SO. 

150 Wash. 82. 

30 C.J. p 367 note 7. 

38. Ala.—Berry v. State, 175 So. 407, 
27 Ala.App. 507, certiorari denied 
175 So. 412, 234 Ala. 414. 

Ark.—State v. Dowd, 16 S.W.2d 1, 
179 Ark. 384. 

Cal.—People v. Casade, 230 P. 9, 194 
Cal. 679. 

Colo.—^Walker v. People, 295 P. 787, 
88 Colo. 264. 

Ga.—Shafer v. State, 20 S.E.2d 34, 
193 Ga. 748—Groves v. State, 164 
S.E. 822, 175 Ga. 37—Faulkner v. 
State, 144 S.E. 193, 166 Ga. 645. 

Ill.—People V. Doody, 175 N.E. 436, 
343 Ill. 194. 

S.D.—State v. Anderson, 2 N.W.2d 
684. 

Tex.—^Franklin v. State, 128 S.W.2d 


389, 137 Tex.Cr. 136—Barnes v. 

State, 116 S.W.2d 408, 134 Tex.Cr. 
461—Gamez v. State, 112 S.W.2d 
196, 133 Tex.Cr. 481—Bybee v. 

State, 57 S.W.2d 129, 122 Tex Cr. 
593—Conatser v. State, 9 S.W.2d 
355, 110 Tex.Cr. 474—Rutherford 
V. State, 283 S.W. 512, 104 TexCr. 
127—Stevens v. State, 273 S.W. 586, 
100 Tex.Cr. 438—Briggs v. State, 
255 S.W. 410, 95 Tex.Cr. 629. 
W.Va—State v. Walker, 115 S.E. 443, 
92 W.Va. 499. 

30 C.J. p 367 note 8 . 

Instruction ignoring established 
fact of resistance to legal arrest is 
properly refused.—Palmer v. Com¬ 
monwealth, 130 S.E. 398, 143 Va. 592. 
Elimination of issue as to resistance 
of illegal arrest 

In a prosecution for the killing of 
a policeman after his arrest of ac¬ 
cused, denial of requested instruc¬ 
tions affecting the right of deceased 
and his companion to arrest accused 
was held not error, where accused by 
his own testimony admitted that the 
killing took place after the arrest 
had been accomplished, and narrowed 
the issue to one of self-defense 
against an unwarranted assault, thus 
eliminating any issue as to his right 
to resist an illegal arrest.—People 
V. Wolfgang, 221 P. 907, 192 Cal. 754. 
Highway patrolman as state cousta. 
ble 

In prosecution for murder of state 
highway patrolman, instruction that 
highway patrolman cannot arrest 
without warrant for a violation of 
law, other than a highway law, tak¬ 
ing place off a public highway, was 
held properly refused, where deceased 
was also a state constable vested 
with all powers of state peace officer 
and there was no contention that he 
was acting as a highway patrolman 
when killed.—State v. Luster, 182 S. 
E. 427, 178 S.C. 199. 

39. Nev.—State v. Smithson, 19 P.2d 
631, 54 Nev. 417, rehearing denied 
22 P.2d 129, 54 Nev. 417. 

40. Ky.—Buckles v. Commonwealth, 

163 


68 S.W. 1084, 113 Ky. 795, 24 Ky. 
L. 571. 

41. Mo.—State v. Wade, 270 S.W 
298, 307 Mo. 291. 

Evidence held to warrant instruc¬ 
tion based on deceased's having been 
an officer.—Howell v. State, 134 S.E. 
59, 162 Ga. 14. 

42. Ala.—Walker v. State, 135 So. 
438, 223 Ala. 294—Walker v. State, 
126 So. 848, 220 Ala. 544—Bolton 
V. State, 95 So. 874, 209 Ala. 179 
—Lewis V. State, 142 So. 779, 25 
Ala.App. 188—Resmondo v. State, 
138 So. 425, 24 Ala.App. 566. 

Ark.—Bone v. State, 129 S.W.2d 240, 
198 Ark. 519—Mayberry v. State, 
85 S.W.2d 1015, 191 Ark. 270— 
Phares v. State, 243 S.W. 1061, 155 
Ark. 75. 

Cal.—People v. Zuckerman, 132 P.2d 
545, 56 Cal.App,2d 366—People v. 
Hatchett, 132 P.2d 51, 56 Cal.App. 
2d 262—People v. Carson, 110 P. 2 d 
98, 43 Cal.App.2d 40—People v. 
Kinowaki, 103 P.2d 203, 39 Cal.App. 
2d 376—People v. Campanella, 103 
P.2d 193, 39 Cal.App.2d 384—Peo¬ 
ple V. Groves, 35 P.2d 202, 140 Cal. 
App. 125—People v. Keel, 267 P. 
161, 91 Cal.App. 599—People v. 

Jackson, 248 P. 1061, 78 Cal.App. 
442—People v. Cupp, 246 P. 1085, 
77 Cal.App. 472—People v. Adams, 
244 P. 114, 76 Cal.App. 188—Peo¬ 
ple V. Jurado, 205 P. 696, 56 Cal. 
App. 481. 

Ga.—Mack v. State, 195 S.E. 179, 
185 Ga. 415—Ellis v. State, 142 S.E. 
681, 166 Ga. 115—Boatright v. 

State, 134 S.E. 91, 162 Ga. 378— 
Goodson v. State, 132 S.E. 899, 162 
Ga. 178—Johnson v. State, 148 S.E. 
610, 39 Ga.App. 836. 

Ind.—Smith v. State. 154 N.E. 370, 
198 Ind. 614. 

Kan.—State v. Ridge, 40 P.2d 424, 
141 Kan. 60—State v. Hooper, 37 
P.2d 52, 140 Kan. 481. 

Ky.—Keyes v. Commonwealth, 114 
S.W.2d 742, 272 Ky. 628—Taylor 
V. Commonwealth, 114 S.W.2d 482, 
272 Ky. 408—^Williams v. Common- 
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supported only by accused’s own testimony,*^^ or ac- i cide and it has also been held that such an in¬ 
cused denies the killing or participation in the homi- | struction is proper even though no issue of self-de¬ 


wealth, 71 S.W.2d 626. 254 Ky. 277 | 
—Gray v. Commonwealth, 61 S.W. j 
2d SOS, 249 Ky. 701—Gray v. Com-j 
monwealth, 57 SAV.Sd 6, 247 Ky.; 
2S2—Poe V. Commonw’ealth, 51 S. | 
Vr 2d 937, 244 Ky. 649—PJdner v. ; 
Commonwealth, 46 S AV 2d 1102, 242 
Ky. 557—Commonwealth v. Bever- , 
ly, 34 S.W.2d 941, 237 Ky. 35—Mims j 

V. Commonwealth, 32 S.'\V.2d 986, \ 
236 Ky. 1S6—^^Vireman v. Common- i 
wealth, 5 S.W.2d SS4, 224 Ky. 116 ■' 
—McClerkin v. Commonwealth, 299 
S.W. 570, 221 Ky. 689—Raines v. ‘ 
Commonwealth, 2S2 S.'^V. 1109, 214 i 
Ky. 211—Cornett v Commonwealth, 
248 S.W. 540, 198 Ky. 236. 

La.—State v. Joiner, 109 So. 51, 161 
La. 518. 

Mo.—State v. Perno. 23 S.W.2d 87— 
State V. Miller, 270 S.W. 291, 307 
Mo. 365—State v. Rennison, 267 S. 

W. 850, 306 Mo. 473—State v. Turn- 
bo, 237 S.W. 847—Slate v. L-^-mon, j 
263 S.W. 186—State v. Lee, 259 S. 
W. 798, 303 AIo. 246—State v. Bur- ; 
rell, 252 S.W. 709, 298 Mo. 672— 
State V. Bushoiiff, 216 S.W. 919. 

Nev.—State v. Robison, 6 P.2d 433, 
54 Xev. 56. 

N.M.—State v. Martinez, 46 P.2d 657, j 
39 N.M. 290, citing Corpus Juris j 
—State V. Martinez, 230 P. 379, 
382, 30 N.M. 178, citing Corpus Ju¬ 
ris. 

N.C—State v. Absher, 16 S.E.2d 656, 
220 NC. 126—State v. Greer, 12 S. 
E,2d 238, 218 N.C. 660—State v. 
Eo.^st, 133 S.E. 176, 192 N.C. 1. 
N.D.—State v. Swift, 208 N.W. 3SS, 
53 N.D. 916. 

Okl.—Gray v. State, 38 P,2d 967, 
56 Okl Cr. 20S—Robertson v. State, 

5 P.2d 185, 52 Okl.Cr. 368—Proctor 

V. State, 211 P. 1057, 22 Okl Cr. 445, 
Pa.—Commonw’ealth v Troup, 153 A. 

337, 302 Pa. 246—Commonwealth v. 
Nelson, 144 A. 542, 294 Pa. 544. 

S.C.—State V. Osborne, 21 S.E.2d 178, 
200 S.C. 304—State v. Rash, 188 S. 
E. 435, 1S2 S.C. 42. 

S.D.—State v. Barclay, 191 N.W, 186, i 
46 S.D. 129. I 

Tex.—Prater v. State, 155 S.W.2d 934, 
142 Tex.Cr. 626—Brown v. State, 
154 S.W.2d 464, 142 Tex.Cr. 405— 
Matterson v. State, 152 S.W.2d 352, 
142 Tex.Cr. 250—Mitchell v. State, 
117 S.W.2d 443, 135 Tex.Cr. 176— 
Warn v. State, 300 S.W. 67, 1081 
Tex.Cr. 326—Seaton v. State, 288 S. 

W. 1082, 105 Tex Cr. 451—Thomp¬ 
son V. State, 276 S.W. 699, 101 Tex. 
Cr. 587—Talamanles v. State, 275 S. 
W. 1052, 101 Tex.Cr. 407—Harris 
V. State. 274 S.W. 568, 101 Tex.Cr. 
33—Gilliam v. State, 272 S.W. 154, 
100 Tex.Cr. 67—Baines v. State, 263 
S.W. 317, 98 Tex.Cr. 124. 

Va.—^Hale v. Commonwealth, 183 S. 
E. 180, 165 Va. 808. 


Wash.—State v. Tyree, 255 P. 382. j 

143 Wash. 313. | 

30 C.J. p 367 note 11—16 C.J. p 971 

note 61 [bj. | 

Applicability of instructions to is-, 
sues and evidence see infra § 379. 
Excluding or ignoring issue of self- 
defense see infra § 380. 

Any evidence raising tlie issue of 
self-defense is sufficient to require 
submission of the issue to the jury. 
—Baines v. State, 263 S.W. 317, 98 
Tex.Cr. 124. 

Regardless of conflicts in evidence 
and belief as to truth of evidence, 
court must instruct on law of self- 
defense.—Goodspeed v. State, 25 S.W. 
2d 858, 114 Tex.Cr. 334. 

Circnmstantial evidence 

(1) In some jurisdictions where the 
evidence is entirely circumstantial, 
there being no eyewitnesses to the 
homicide, and accused does not take 
the stand and testify to the facts 
surrounding the killing, it is the 
duty of the court to instruct the 
jury fully and completely on all 
phases of the law, including that of 
self defense. 

Kan.—State v. Truskett, 118 P. 1047, 
85 Kan. 804. 

Ky.—Ferguson v. Commonwealth, 163 
S.W.2d 449, 291 Ky. 222—Benson v. 
Commonwealth, 162 S.W.2d 53S, 290 
Ky. 713—Sevvrell v. Commonwealth, 

144 S.W.2d 223, 284 Ky. 183—Bond 
V. Commonwealth, 78 S.W. 3d 1, 257 
Ky. 366—Payne v. Commonwealth, 
75 SW.2d 14, 255 Ky. 533—House 

V. Commonwealth, 65 S.W.2d 997, 
251 Ky. 834—Fletcher v. Common¬ 
wealth, 39 S.W.2d 972, 239 Ky. 506 
—Alder V. Commonwealth, 286 S. 

W. 696, 215 Ky. 613—Little v. Com- 
mon'wealth, 272 S.W. 721, 209 Ky. 
263—Sergent v. Commonwealth, 259 
S.W. 349, 202 Ky. 228. 

30 C.J. p 367 note 11 [b] ( 1 ). 

(2) The term “eyewitness” as used 
in rule requiring that jury be given 
the whole law of the case where 
there is evidence of a struggle and 
no eyewitness is present at the hom¬ 
icide, does not necessarily mean one 
who obtains knowledge of an act 
through the sense of sight alone, but 
one who is able to identify a per¬ 
son by his voice with which he is 
familiar and who could not recognize 
the person on account of absence of 
sight may be, in law, an eyewitness. 
—Anderson v. Commonwealth, 166 S. 
W.2d 30, 291 Ky. 727—Bowlin v. Com¬ 
monwealth, 242 S.W. 604, 195 Ky. 600. 

(3) In a prosecution for murder 
under evidence showing that there 
was an eyewitness to shooting, al¬ 
though witness did not recognize one 
shooting, who was concealed in 
weeds, there was no basis for a self- 
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defense instruction.—Lankford v. 
Commonwealth, 277 S.W. 239, 211 Ky. 
219. 

(4) Where an accused testifies to 
facts showing how the killing oc¬ 
curred, and there is no room for any 
possible theory except that accused 
is guilty of murder or that he is in¬ 
nocent, there is no reason for the 
court to give manslaughter and self- 
defense instructions.—Davenport v. 
Commonwealth, 148 S.W.2d 1054, 28l» 
Ky. 628. 

(5) In homicide prosecution, where 
circumstances establish crime is mur¬ 
der or nothing, although no eyewit¬ 
nesses were present, murder, man¬ 
slaughter, and self-defense instruc¬ 
tions need not be given.—Payne v. 
Commonwealth, 75 S.W. 2d 14, 255 
Ky. 533—Higgs v. Commonwealth, 75 
S.W.2d 21, 255 Ky. 547. 

( 6 ) In other jurisdictions under 
such circumstances the court is un¬ 
der no duty to instruct the jury on 
the law of self-defense.—Judd v. 
State, 16 P.2d 720. 41 Ariz. 176. 

(7) However, if the evidence, al¬ 
though circumstantial, in the slight¬ 
est degree tends to indicate that the 
killing was done in self defense, an 
instruction accordingly should be 
given.—Judd v. State, supra. 
Reasonable doubt 

(1) If there is evidence which 
would raise a reasonable doubt as 
to whether the homicide was com¬ 
mitted in self-defense, it is the duty 
of the trial court to instruct on 
that issue, but if the evidence is in¬ 
sufficient to raise a reasonable doubt 
as to whether accused acted in self 
defense any instruction on that is¬ 
sue is properly refused.—^Walker v. 
Stale, 83 P.2d 994, 52 Ariz. 480. 

(2) A reasonable doubt as to the 
necessity of a charge on self-defense 
should be resolved m favor of ac¬ 
cused.—Christian v. State, 161 S.W. 
101, 71 Tex.Cr. 566. 

When a charge is given which plac¬ 
es limitation on right of self-defense, 
every issue raised by the testimony 
which, if jury found true, would re¬ 
store that right unimpaired, should 
also be submitted.—Robinson v. State, 
274 S.W. 137, 100 Tex.Cr. 424. 

43. N.M.—State v. Martinez, 46 P.2d 

657, 39 N.M. 290. 

30 C.J. p 368 note 12. 

Inconsistent testimony 

Where accused testifies that he act¬ 
ed in self-defense, and other portions 
of his testimony indicate that there 
is no self-defense in the case, still it 
is a matter for the jury.—Harris v. 
State, 274 S.W. 668 , 101 Tex.Cr. 33. 

.44. Ark.—Bramlett v. State, 43 S.W. 
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fense is raised.^® Where such an instruction is nec¬ 
essary and proper under the issues and evidence in 
the case, a failure or refusal to give it constitutes 
error,although, where special instructions and the 
general charge of the court fully cover a phase of 
the law of self-defense, other requested charges 
on the same issue may be properly refused,^^ or a 
requested instruction may be properly modified and 
given as modified.^^ It is not error to submit af¬ 
firmatively the state’s theory of the claim of self- 
defense, where accused's theory thereof is also fully 
charged.'^^ 

Necessity for requests. In some jurisdictions the 
rule is laid down that a failure to instruct on the 
subject of self-defense is not error in the absence 
of special requests for such instructionsand, 
where accused relies on some other defense, and 
does not request an instruction on self-defense, it 


is error to give such an instruction on the request 
of the prosecution.5l In other jurisdictions, howev¬ 
er, it is held that, where there is evidence warrant¬ 
ing an instruction on self-defense, it is reversible 
error to fail to give such instruction, whether or 
not a request is made on behalf of accused.®^ 

Separate instructions. Where on the trial of two 
jointly a conspiracy is not shown, and the evidence 
warrants it, either is entitled to a separate charge 
on the issue of self-defense.^^ 

I 375 . - Form and Language in General 

An instruction on the law of self-defense must not 
be argumentative, contradictory, or give undue prom¬ 
inence to a particular matter or to a particular portion 
of the evidence. 

An instruction on the law of self-defense must 
not be argumentative^*^ or inconsistent, contradic- 


2d 364, 184 Ark. 808—Flake v. State, 

245 S.W. 174, 156 Ark. 34. 

Ky.—Jones v Commonwealth, 67 S. 
W.2d 480, 252 Ky. 341—McClerkin v. 
Commonwealth, 299 S.W. 570, 221 
Ky. 689—Combs v. Commonwealth, 

246 S.W. 132, 196 Ky. 804. 

S.c.— State V. Orr, 126 S.B. 766, 131 
S.C. 276. 

30 C.J. p 368 note 13. 

Evidence introduced determines 
whether court should instruct on 
self-defense when accused denies 
killing.—People v. Keel, 267 P. 161, 
91 Cal.App. 599. 

45. Ark.—Hopson v. State, 180 S.W. 

485, 121 Ark. 87. 

30 C.J. p 368 note 14, 

Although accused did not plead 
that the killing was m necessary self- 
defense, where there was evidence 
which could have been construed as 
possible self-defense, there was no 
error in instructing on the law there¬ 
of.—Borland v. State, 249 S.W. 591, 
158 Ark. 37. 

Repudiating claim of self defense 

(1) In prosecution for assault, 
where there was evidence of an af¬ 
fray and facts were such that ac¬ 
cused might have contended that he 
was acting in self-defense, giving of 
instructions on law of self-defense 
was not error, notwithstanding ac¬ 
cused's counsel stated in opening ar¬ 
gument that he did not intend to rely 
on self-defense as a defense.—Soucie 
V. State, 31 N.E.2d 1018, 218 Ind. 215. 

(2) However, the refusal to charge 
is not error where accused’s state¬ 
ment to jury repudiated claim of 
self-defense, notwithstanding prose¬ 
cution introduced statement of ac¬ 
cused confessing killing but claiming 
that killing was done in self-defense. 
—Hargroves v. State, 177 S.E. 561, 
179 Ga. 722. 

46. Ala.—Pelham v. State, 134 So. 


888 , 24 Ala.App. 330. certiorari de¬ 
nied 134 So. 890, 223 Ala. 155— 
Donald v. State, 133 So. 749, 24 
AlaApp. 251—Thomas v. State, 93 
So. 287. 18 Ala.App. 493 —Williams 
v. State, 93 So. 57. 18 Ala.App. 473. 
Cal.—People v. Campanella, 103 P- 
2d 193, 39 Cal.App.2d 384—People 

V. Orosco, 239 P. 82, 73 Cal.App. 
580. 

Ill,—People V. Gilday, 183 N.E. 573, 
351 Ill. 11. 

Ky.—Noe V. Commonwealth, 160 S. 

W. 2d 600, 290 Ky. 194—Ayers v. 
Commonwealth, 242 S.W. 624, 195 
Ky. 343, 

Miss—Wood V. State, 144 So. 545, 
165 Miss. 353. 

Mo.—State v. Creed, 252 S.W. 678 , 
299 Mo. 307—State v. Turnbo, 267 
S.W. 847. 

Ohio.—Ickes v. State, 182 N.E. 49, 42 
Ohio App. 446. 

Okl.—Nelson v. State, 245 P. 1009, 34 
Okl.Cr. 187. 

S.C.—State V. Gordon, 122 S.E. 501, 
128 S.C. 422. 

Tex.—Joubert v. State, 111 S.W.2d 
721, 133 Tex.Cr. 405—Barnes v. 
State, 95 S.W.2d 962. 130 Tex.Cr. 
549—Ainswmrth v. State, 56 S.W.2d 
457, 122 Tex.Cr. 483—Carter v. 
State, 44 S,W.2d 738, 119 Tex.Cr. 
392—Goodspeed v. State, 25 S.W. 
2d 858, 114 Tex.Cr. 334—McKaskle 
V. State, 260 S.W. 588, 96 Tex.Cr. 
638. 

Va.—Campbell v. Commonwealth, 174 
S.E. 856, 162 Va. 818. 

W.Va.—State v. Ponce, 19 S.E.2d 221. 
30 C.J. p 368 note 15. 

Harmless error see infra § 427. 

railure to amend charge on objec¬ 
tion that it failed to cover law of 
self-defense was error under evidence 
that accused was trying to protect 
himself when he shot deceased.— 
Joyner v. State, 70 S.W.2d 731, 126 
Tex.Cr. 179. 


47. U.S.—Nichia v. U. S., C.C.A. 
Alaska, 72 F.2d 1000. 

30 C.J. p 368 note 16. 

48. Ark.—Garrett v. State, 284 S. 
W. 734, 171 Ark. 297. 

30 C.J. p 368 note 17. ’ 

49. Tex.—Neyland v. State, 187 S. 
W. 196, 79 Tex.Cr. 652. 

60. Ga.—Speed v. State, 168 S.E. 
891, 176 Ga. 751. 

louJa.—State v. Johnson, 234 N.W. 
263, 211 Iowa 874. 

Ohio.—Rucker v. State, 162 N.E. 802, 
119 Ohio St. 189. 

30 C.J. p 368 note 19. 

51. Ill.—People V. Smith, 98 N.E. 
281, 254 Ill. 167. 

52. N.C.—State v. Greer, 12 S.E.2d 
238, 218 N.C. 660. 

30 C.J. P 368 note 21. 

53. Fla.—Best v. State, 59 So. 862, 
64 Fla. 32. 

54. Ala.—Hayes v. Stale, 142 So. 

675, 225 Ala. 253—Lovelady v. 

State, 136 So. 871, 24 Ala.App. 502 
—Orr V. State, 102 So. 58, 20 Ala. 
App. 188, certiorari denied Ex parte 
Orr, 102 So. 61, 212 Ala. 187— 
King V. State, 96 So. 636, 19 Ala. 
App. 153, certiorari denied Ex parte 
King, 96 So. 639, 209 Ala. 446— 
Durden v. State, 93 So. 342, 18 Ala. 
App. 498, certiorari denied Ex parte 
Durden, 93 So. 922, 208 Ala. 697. 

Mo.—State v. Cole, 263 S.W. 207, 304 
Mo. 105. 

Tex—Trigg v. State, 269 S.W. 782, 99 
Tex.Cr. 376. 

Va.—Pauley v. Commonwealth, 144 S. 

E. 361, 151 Va. 510. 

30 C.J. p 368 note 23. 

Argumentative instructions generally 
see Criminal Law § 1305. 
Instructions held argumentative 
( 1 ) Charge that, although one does 
not have to retreat from own home, 
he may not use home for offeliMve 
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tory or conflicting,®^ or give undue prominence to a 
particular matter or to a particular portion of the 
evidence;®® and it must not invade the province of 
the jury by comments or intimations of opinion on 
the facts, which tend to prevent the jury from de¬ 
termining controverted facts on their own responsi¬ 
bility,®"^ or by assuming, either directly or indirect¬ 
ly, the existence or nonexistence of any material 
fact in issue on which there is either no evidence or 


on which the evidence is controverted or such that 
different inferences might reasonably be drawn 
therefrom.®® 

Construction as a whole. The instructions on the 
law of self-defense, or portions thereof, if consist¬ 
ent with each other, must all be construed together 
as a whole, and if when so construed they state the 
law of the case fully, clearly, and correctly they are 
sufficient, although some particular instruction or 


purposes, is bad in form as argumen¬ 
tative.—Roan V. State, 143 So. 454, 
225 Ala. 42S. 

(2) Where deceased was shot by 
the son of a village marshal who 
was aiding his father in arresting 
the brother of deceased, an instruc¬ 
tion containing a dissertation on 
what a police officer may or may not 
do under different circumstances, 
parts of which were not based on evi¬ 
dence in the state’s attorney’s view 
of the law of self-defense, was argu¬ 
mentative, and should not have been 
given.—People v. Jarvis, 138 N.E. 102, 
306 III. 611. 

(3) Other cases. 

Ala.—Smith v. State, 11 So.2d 471, 
243 Ala. 254—^Walker v. State, 126 
So. 848, 220 Ala. 544—Hanye v. 
State, 101 So. 108, 211 Ala. 555— 
Locklayer v. State, 96 So. 759, 209 
Ala, 605—Hopkins v. State, 155 So. 
891, 26 Ala.App. 213—-Lakey v. 

State, 101 So. 537, 20 Ala.App. 78, 
certiorari denied Ex parte Lakey, 
101 So. 541, 211 Ala. 615—Humber 
v. State, 99 So. 68, 19 Ala.App, 451, 
certiorari denied Ex parte State ex 
rel. Attorney General, 99 So. 73, 210 
Ala. 559—Valentine v. State, 98 So. 
483, 19 Ala.App. 510—Tyler v. 

State, 97 So. 573, 19 Ala.App. 380, 
reversed on other grounds Ex parte 
State ex rel. Davis, 97 So. 573, 
210 Ala. 96—Clemmons v. State, 94 
So. 245, IS Ala.App. 650—Stovall v. 
State, 93 So. 275, 18 Ala.App. 559 
—Cooke V. State, 93 So. 86, 18 Ala, 
App. 416, certiorari denied Ex parte 
Cooke, 93 So. 824, 208 Ala. 100. 
Ark.—Rhinehart v. State, 299 S.W. 
755, 175 Ark. 1170—Wood v. State, 
252 S.W. 897, 159 Ark. 671. 

30 C.J. p 368 note 23 [a]. 

Znstractious held not argnmeutative 
Ark.—Smith v. State, 106 S.W.2d 1019, 
194 Ark. 264—Smith v. State, 287 
S.W. 1026, 172 Ark. 156. 

Ga.—Hill V. State, 138 S.E. 229, 164 
Ga. 298. 

Tex.—Swann v. State, 242 S.W. 735, 
92 Tex.Cr. 153. 

30 C.J. p 368 note 23 [b]. 

55. Miss.—Wilkinson v. State, 108 
So. 711, 143 Miss. 324, 46 A.L.R. 
805. 

Ma—State v. Clough, 38 S.W. 2d 36, 


39, 327 Mo. 700, citing Corpus Ju¬ 
ris. 

30 C.J. p 369 note 24. 

Inconsistent and contradictory in¬ 
structions in general see Criminal 
Law § 1307. 

Instructions held not conflicting or 
contradictory 

Ark.—Smith v. State, 106 S.W.2d 
1019, 194 Ark. 264. 

Mich.—People v. Statkiewicz, 225 N. 

W. 540, 247 Mich. 260. 

Mo.—State v. O’Leary, 44 S.W. 2d 50. 
S.C.—State v. Pridmore, 161 S.E. 335, 
163 S.C. 73. 

Tex.—Weaver v. State, 11 S.W.2d 513, 
111 Tex.Cr. 70—Laake v. State, 245 
S.W. 681, 93 TexCr. 84. 

Wash.—State v. Adamo, 223 P. 9, 128 
Wash. 419. 

30 C.J. p 369 note 24 [a]. 

Inconsistent defenses 

Instructions of court, setting out 
defenses that accused did not fire 
shot that killed deceased, and that if 
he did fire shot deceased was at time 
assaulting him, justifying his taking 
deceased’s life in self-defense were 
justified because of inconsistency in 
defense.—State v. Reynolds, 206 N. 
W, 635, 201 Iowa 10. 

Erroneous instruction likely to be 
followed by jury 

In homicide prosecution in which 
accused relied solely on self-defense, 
instruction which required accused to 
establish self-defense by the evidence 
and beyond reasonable doubt was 
prejudicial error, notwithstanding in¬ 
struction was given which correctly 
stated law of self-defense, where the 
two instructions were contradictory, 
confusing to jury, and erroneous in¬ 
struction was more likely to be fol¬ 
lowed by jury.—State v. Sherwood, 50 
P.2d 968, 39 N.M. 518. 

56. Ala.—Johnson v. State, 130 So. 
175, 221 Ala. 632—Clark v. State, 
111 So. 227, 216 Ala. 7—Robinson 
v. State, 106 So. 134, 213 Ala. 91— 
King V. State, 96 So. 636, 19 Ala. 
App. 153, certiorari denied Ex parte 
King, 96 So. 639, 209 Ala. 446. 
D.C.—Meadows v. U. S., 82 P.2d 881, 
65 App.D.C. 275. 

Ga.—Carroll v. State, 158 S.E. 605, 
43 Ga.App. 300. 

Ill.—People v. Duncan, 145 N.E. 810, 
315 Ill. 106—People v. Borella, 143 
N.E. 471, 312 Ill. 34. 
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Ind.—Bohan v. State, 141 N.E. 323, 
194 Ind. 227. 

Ky.—Turner v. Commonwealth, 13 S. 
W.2d 533, 227 Ky. 520—Murphy v. 
Commonwealth, 266 S.W. 33, 205 
Ky. 493—Howard v. Common¬ 
wealth, 261 S.W. 246, 202 Ky. 711. 
Mo.—State v. Malone, 39 S.W.2d 786, 
327 Mo. 1217—State v. Clough, 38 
S.W.2d 36, 327 Mo. 700—State v. 
Yates. 256 S.W. 809, 301 Mo. 255. 
Tex.—Hawkins v. State, Cr., 32 S.W. 
2d 202—Walker v. State. 277 S.W. 
637, 102 Tex.Cr. 70—Trigg v. State, 
269 S.W. 782. 99 Tex.Cr. 376—Hays 

V. State, 252 S.W. 521, 94 Tex.Cr. 
498. 

30 C.J. p 369 note 25. 

Giving undue prominence to particu¬ 
lar matters generally see Criminal 
Law § 1308. 

Instructions held not erroneous 
Ariz.—Lacy v. State, 297 P. 872, 38 
Ariz. 60. 

Ga.—Darden v. State, 155 S.E. 38, 
171 Ga. 160. 

Ky.—Mays v. Commonwealth, 255 S. 

W. 257, 200 Ky. 678. 

Tex.—Johnson v. State, 95 S.W. 2d 
968, 130 Tex.Cr. 596—Dunne v. 

State, 263 S.W. 608, 98 Tex.Cr. 7. 

30 C.J. p 369 note 25 [a]. 

Instructions properly refused 
Ala.—Lakey v. State, 101 So. 537, 20 
AlaApp. 78, certiorari denied Ex 
parte Lakey, 101 So. 541, 211 Ala. 
615—Humber v. State, 99 So. 68 , 19 
Ala.App. 451, certiorari denied Ex 
parte State ex rel. Attorney Gen¬ 
eral, 99 So. 73, 210 Ala. 559—Val¬ 
entine v. State, 98 So. 483, 19 Ala. 
App. 510. 

Ark.—Rhinehart v. State, 299 S.W. 
755, 175 Ark. 1170—Adams v. State, 
254 S.W. 832, 160 Ark. 405. 

Ill.—People V. Durand, 145 N.E. 162, 
313 Ill. 582. 

Tex.—Garner v. State, 271 S.W. 92, 
99 Tex.Cr. 618. 

57. Idaho.—State v. Pox, 16 P.2d 
663, 52 Idaho 474. 

30 C.J. p 369 note 26. 

Charging on weight of evidence gen¬ 
erally see Criminal Daw §§ 1152- 
1169. 

58. Ill.—People v. Capello, 118 N.E. 
927, 282 Ill. 542. 

30 C.J. p 369 note 27. 

Assumptions as to facts generally 
see Criminal Law § 1166. 
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§ 378 


portion thereof, standing alone, may be subject to 

objection.59 

g 377 , __ Confused or Misleading Instruc¬ 

tions 

An Instruction on the law of self-defense must not 
confuse or mislead the jury. 

In accordance with the rules relating to instruc¬ 
tions in criminal prosecutions generally, discussed in 
Criminal Law § 1306, an instruction on self-defense 
must not be confusing or misleading,*® as where it 
requires explanation or qualification,®^ or is ambig- 


uous,62 or unintelligible or meaningless.®* 

I 378 . -Sufficiency in General 

a. Elements generally 

b. Aggression and provoking difficulty 

c. Nature, imminence, and apprehension 

of danger 

a. Elements Generally 

An instruction on self-defense must clearly and af¬ 
firmatively state, define, and explain the constituent ele¬ 
ments of the defense and apply the law to the facts of 
the case. 


59 . Ill.—People v. De Rosa, 39 N.E. 

’ 2 d 1. 378 Ill. 557. 

g;y,_Ely V. Commonwealth, 40 S.W. 

2d 276, 239 Ky. 638. 

30 C.J. P 370 note 29. 

60. Ala.— Hayes v. State, 142 So. 

675, 225 Ala. 253—Pridmore v. 

State, 189 So. 214. 28 Ala.App. 478, 
certiorari denied 189 So. 216, 238 

138—King v. State. 96 So. 636. 

19 Ala.App. 153, certiorari denied 
Ex parte King, 96 So. 639, 209 Ala. 
446—Bodine v. State, 93 So. 264, 
18 Ala.App. 514—Durden v. State, 
93 So. 342, 18 Ala.App. 498. certio¬ 
rari denied Ex parte Durden, 93 So. 
922, 208 Ala. 697. 

Cal.—People v. Roe, 209 P. 560, 180 
Cal. 548. 

Ga.—King v. State, 145 S.E. 485, 38 
Ga.App. 737. 

Ill. —People V. Williams, 169 N.E. 190, 
337 Ill. 371—People v. Scimeni, 147 
N.E. 484, 316 HI. 591. 

Iowa.—State v. Davis, 228 N.W. 37, 
209 Iowa 524. 

Ky._Williams v. Commonwealth, 14 

S.W.2d 1077, 228 Ky. 322. 

Mo.—State V. Matthews, 111 S.W.2d 
62, 341 Mo. 1121. 

N.M.—State v. Sherwood, 50 P.2d 
968, 39 N.M. 518. 

N.C.—State v. Bryson, 156 S.E. 143, 
200 N.C. 50. 

Tex.—Lewellen v. State, 286 S.W. 224, 
104 Tex.Cr. 550—Neal v. State, 266 
S.W. 410, 98 Tex.Cr. 468—Moore 
V. State. 258 S.W. 476, 96 Tex.Cr. 
493—Briggs v. State, 255 S.W. 410, 
95 Tex.Cr. 629. 

Va.—Dodson v. Commonwealth, 167 
S.E. 260, 159 Va. 976. 

30 C.J. p 370 note 30. 

Killing as “absolutely” necessary 
Instruction that to justify person 
killing another in self-defense it must 
appear that killing was “absolutely" 
necessary should omit word “abso¬ 
lutely" to avoid tendency to mislead. 
—People V. Carmichael, 246 P. 62, 198 
Cal. 534. 

Xnstructions held not confusing or 
misleading 

Ark.—Graves v. State, 243 S.W. 855, 
155 Ark. 30. 

Ga.—Hill v. State, 138 S.E. 229, 164 


Ga. 298—Paramore v. State, 129 
S.E. 772, 161 Ga. 166—Roach v. 
State, 120 S.E. 771, 157 Ga. 112. 
Iowa.—State v. Stewart, 197 N.W. 
974. 198 Iowa 618. 

Ky.—Cole v. Commonwealth, 86 S. 
W.2d 305, 260 Ky. 554—Shelton v. 
Commonwealth, 75 SW.2d 494, 255 
Ky. 745 —Gibson v. Commonwealth, 

59 S.W.2d 573, 248 Ky. 601—Jam- 
erson v. Commonwealth, 20 S.W.2d 
711, 230 Kv. 704—Oney v. Com¬ 
monwealth. 9 S.W.2d 723. 225 Ky. 
590— Whitehead v. Commonwealth, 

255 S.W. 93, 200 Ky. 440. ' 

Mich—People v. Statkiewicz, 225 
N.W. 540, 247 Mich. 260. 

Nev.—State v. Hall, 13 P.2d 624, 54 
Nev. 213. 

Okl.—Seabolt v. State, 57 P.2d 278, 59 
Okl.Cr. 1. 

K.I. —state V. Imundi, 121 A. 215, 45 
R.I. 318. 

S.C.—State V. Osborne, 25 S.E.2d 561. 
Tex.—Fisher v. State, Cr., 170 S.W.2d 
773 —Sanchez v. State, 113 S.W.2d 
1240, 134 Tex.Cr. 59 —Walker v. 

State, 251 S.W. 235, 94 Tex.Cr. 414. 
30 C.J. p 370 note 30 [a]. 

Instructions properly refused as con¬ 
fusing or misleading 
Ala,—Green v. State, 189 So. 763, 238 
Ala. 143—Smith v. State, 158 So. 
808, 230 Ala, 18—Jones v. State, 96 
So. 867, 209 Ala. 655—Hopkins v. 
State, 155 So. 891, 26 Ala.App. 213 
—Higdon V. State, 143 So. 213, 25 
Ala.App. 209—Patterson v. State, 
126 So. 420, 23 Ala.App. 428— 

Booth V. State, 117 So. 492, 22 Ala. 
App. 508—McCarty v. State, 112 So. 
184. 22 Ala.App. 62—Jones v. State, 
104 So. 771, 20 Ala.App. 660, cer¬ 
tiorari denied 104 So. 774, 213 Ala. 
391, certiorari granted Ex parte 
State ex rel. Attorney General, 104 
So. 773, 213 Ala. 390, certiorari de¬ 
nied Jones v. State, 107 So. 49, 214 
Ala. 242—Stewart v. State, 104 So. 
677, 20 Ala.App. 630—Spelce v. 

State, 103 So. 694, 20 Ala.App. 412, 
certiorari denied Ex parte Spelce, 
103 So. 705. 212 Ala. 559 —Hembree 
V. State, 101 So. 221, 20 Ala.App. 
181. 

Ga.—West v. State, 117 S.E. 380, 155 
Ga. 482. 


La.—State v. Vial, 96 So. 796, 153 La. 
883. 

Va.—Fortune v. Commonwealth, 112 
S.E. 861, 133 Va. 669. 

Confusing different defenses 

(1) In Georgia the various defens¬ 
es to homicide which may be offered 
under Pen.Code 1910 §§ 70—75, Code 
1933 § 26-1011 to § 26-1016, should not 
be confused in instructing the jury. 
Little v. State. 139 'S.E. 37, 164 Ga. 509 
—30 C.J. p 370 note 30 [b]. 

(2) In a prosecution for murder, an 
instruction was not objectionable as 
confusing the law as to justifiable 
homicide when accused kills in good 
faith under fears of a reasonable man, 
as embraced in Pen.Code 1910 §§70 
and 71, with the law embraced in §§ 
74 and 75 , which justifies homicide by 
the husband in defense of the person 
or reputation of his wife and also 
to 'prevent future adultery.—Coart v. 
State, 119 S.E. 723, 156 Ga. 536. 

(3) Instruction as to right to kill, 
under Pen.Code 1910 § 73, was not 
given in such a way as to confuse it 
with §§ 70, 71, concerning justifiable 
homicidc^sSnd reasonable fears, where 
court instructed that § 73 was appli¬ 
cable in cases of mutual combat.— 
Miller V. State, 130 S.E. 361, 34 Ga. 
App. 491. 

(4) Other instances in which de¬ 
fenses were not confused.—Morton v. 
State, 10 SE.2d 836, 190 Ga. 792— 
Swain V. 'State, 135 S.E. 187, 162 Ga. 
777 — Roach V. State, 120 S.E. 771, 
157 Ga. 112—Smith v. State, 181 S.E. 
212, 51 Ga.App. 601—McMullen v. 
State, 16'5 S.E. 479, 45 Ga.App. 532— 
Hall V. 'State, 165 S.E. 464, 45 Ga. 
App. 582—Greenway v. State, 164 
S.E. 459, 45 Ga.App. 316. 

61. W.Va.—State v. Shamblin, 143 
S.E. 230, 105 W.Va. 520. 

30 C.J. p 371 note 31. 

62. Mo.—State v. Creed, 252 S.W. 
678, 299 Mo. 307. 

30 C.J. p 371 note 32. 

63. Ala.—Whittle v. State, 104 'So. 
668 , 213 Ala. 301—Largin v. State, 
104 So. 50, 20 Ala,App. '550. 

30 C.J. p 371 note 33. 
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An instruction on the law of self-defense must 
clearly and affirmatively state, define, and explain 
the constituent elements of that defense and apply 
the law to the facts of the case and this rule ap¬ 


plies also to instructions as to particular constituent 
elements such as to aggression, see infra subdivision 
b of this section, as to the duty to retreat or avoid 
danger,®^ as to accused’s manner or means of re- 


64. Ala.—Green v. State, 1S9 So. 763, 
23S Ala. 143—Smith v. State, 158 
So. SOS, 230 Ala IS—Johnson v. 
State, 130 So 175, 221 Ala. 632— 
Ex parte State ex rel. Davis, 97 So. 
236,‘210 Ala. 8 , reversing White v. 
State, 97 So. 234, 19 Ala.Ap-p. 332— 
Hughey v. State, 104 So. 884, 21 
Ala.App. 32—Stewart v. State, 104 
So. 677, 20 Ala.App. ’630-Adkins v. 
State, 101 So. 779, 20 Ala.App. 278, 
certiorari denied Ex parte Adkins, 
101 So. 7S0, 213 Ala. 125—Bell v. 
State, 100 So. 196, 19 Ala.App. 666 
—Corbin v. State, 98 So. 132, 19 
AlaApp. 439, certiorari denied Ex 
parte Corbin, 98 So. 134, 210 Ala. 
369—King V. State, 96 So. 636, 19 
Ala.App. 153, certiorari denied Ex 
parte King, 96 So. 639, 209 Ala. 446. 
Cal.—People v. Hatchett, 132 P.2d 51, 
56 Cal-App.2d 20. 

Ill.—People V. Doody, 175 IST.E. 436, 
043 Ill. 194. 

Kan—State v. Ridge, 40 P.2d 424, 
141 Kan. 60. 

30 CJ. p 371 note 34—16 C.J. p 971 
note 62 [a]. 

Elements of self defense see supra 
§§ 89, 114-138. 

Harmless error in instructions on 
self defense see infra § 427. 

Accused is entitled to affirmative 
charge, untrammeled by unfavorable 
conditions.—Caldwell v. State, 40 S. 
W.2d 131, IIS Tex.Cr. 401. 

Where part of charge as given is 
correct and proper in itself, an ex¬ 
ception to such charge on the ground 
that additional instructions claimed 
to be appropriate were not given is 
without merit.—Daniels v. State, 122 
S.B. 223, 157 Ga. 780. 

Instructions held sufficient 
Ala.—Pridmore v. State, 189 So. 214, 
28 Ala.App. 478, certiorari denied 
189 So. 216, 238 Ala. 138. 

Ark.—Adams v. State, 254 S.W. 832, 
160 Ark. ‘405. 

Idaho.—State v. Wilson, 243 P. 359, 
41 Idaho 616. 

Ill.—^People V. McNeal, 179 N.B. 109, 
346 Ill. 329. 

Kan.—State v. Snow% 247 P. 437, 121 
Kan. 436. 

Ky.—Bowling v. Commonwealth, 147 
S.W.2d 73, 285 Ky. 133—Banks v. 
Commonwealth, 126 S.W. 2d 1122, 
277 Ky. 647—Saylor v. Common¬ 
wealth, 276 S.W. 841, 210 Ky. 796— 
Yates V. Commonwealth, 265 S.W. 
275, 204 Ky. 552—Adkins v. Com¬ 
monwealth, 247 S.W. 26, 197 Ky. 
385. 

Miss.—Hudson v. State, 188 So. 561, 
185 Miss. 677. 

Mo.—State v. Huett, 104 S.W.2d 252, 
340 Mo. 934—State v. Aurentz, 286 


S.W 69, 215 Mo. 242—State v. Mc- 
Xeese, 284 S.W. 785. 

Mont—State v. Park, 289 P. 1037, 8S 
Mont 21. 

N.C.—State v. Petree, 197 S.E. 5 d9 
213 N.C. 785. 

Or.—State v. Cody, 241 P. 983, 116 
Or. 509. 

Pa,—Commonw'ealth v. Bruno. 188 A. 
320, 324 Pa. 236. 

S.C.—State V. Rivers, 196 S E. 6, 186 
S.C. 221. 

Tex.—Rogers v. State, 95 S.W.2d 108, 
130 Tex.Cr. 629—McBride v. State, 
51 S.W.2d 3S5, 121 Tex.Cr. 409— 
Davis V. State, 296 S.W. 593, 107 
Tex.Cr. 208—^T^’^ilson v. State, 242 
S.W. 224, 92 Tex.Cr. 118. 

65. Ala.—Roan v. State, 143 So. 454, 
225 Ala. 428. 

Ark.—Crawford v. State, 9 S.W.2d 
800, 177 Ark. 1108—Garrett v. 

State, 284 S.W. 734, 171 Ark. 297. 
Ky.—Ayers v. Commonwealth, 242 S. 

W. 624, 195 Ky. 343. 

S.C,—State V. Ballentine, 125 S.E. 

291, 130 S.C. 123. 

30 C.J. p 371 note 36. 

Duty to retreat or avoid danger gen¬ 
erally see supra §§ 127-130. 
Excluding or ignoring issues or evi¬ 
dence as to duty to retreat see in¬ 
fra § 380 d. 

Court may use word “retreat” or 
word “run” or word “flee,” such 
words being synonymous as used in 
such a charge and if a more impres¬ 
sive word can be found it should be 
used.—Spurling v. State, 191 So. 919, 
29 Ala.App. 73, certiorari denied 191 
So. 921, second case, 238 Ala. 522. 

Word “reasonable,” as used in re¬ 
spect of means of escaping, should 
be eliminated and word “safe” sub¬ 
stituted therefor.—Caudill v. Com¬ 
monwealth, 27 S.W.2d 705, 234 Ky. 
142. 

Where murder occurred on ac¬ 
cused’s premises, self-defense charge 
should cover proposition that one as¬ 
saulted on his own premises need not 
retreat.—Pell v. State, 122 So. 110, 
97 Fla. 650. 

Accused as guest in home 
Where there was evidence that de¬ 
ceased invaded and attacked accused 
in a home in which accused was a 
guest, it was error to give a charge 
on the elements of self-defense which 
assumed that deceased and accused 
were on “common ground” and failed 
to state that accused as a guest had 
the right to repel deceased’s attack, 
even though there was evidence that 
accused had issued a challenge to de¬ 
ceased which might make the law of 
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mutual combat applicable.—State v. 
Osborne, 21 S.E.2d 178, 200 S.C. 504. 

Instructions held sufficient or iuu 
properly refused 

Ala.—Clemmons v. State, 116 So. 913, 
217 Ala. 519, denying certiorari 116 
So. 910, 22 Ala.App. 418—Chaney v. 
State, 194 So. 700, 29 Ala.App. 225 
—Spurling v. State, 191 'So. 919, 29 
Ala.App. 73, certiorari denied 191 
So. 921, second case, 238 Ala. 522 
—Lovelady v. State, 136 So. 871, 24 
Ala.App. 502—Holland v. State, 132 
So. 601, 24 Ala.Ap'p. 199—Lawler v. 
State, 117 So. 605, 22 Ala.App 549 
—Cox V. State, 96 So. S3, 19 Ala. 
App. 205. 

Ariz.—Harris v. State, 46 P.2d 1082, 
46 Ariz. 121. 

Ark.—Bieard v. State, 72 S.W. 2d 530, 
189 Ark. 217—Adams v. State, '5 S. 
W.2d 946, 176 Ark. 916—Roberson 
V. State, 264 S.W. 822, 165 Ark. 614. 
Ga.—Watkins v. State, 165 S.E. 269, 
175 Ga. 473. 

Ky.—Crawford v. Commonwealth, 136 
S.W.2d 754, 281 Ky. 557—Sutton v. 
Commonwealth, 298 S.W. 707, 231 
Ky. 219—Burden v. Commonwealth, 
288 S.W. 742, 216 Ky. 787. 

N.C.—State v. W’’ishon, 153 S.E. 395, 
198 N.C. 762. 

Okl.—Alcorn v. State, 35 P.2d 735, 
56 Okl.Cr. 156. 

S.C.—State v. Hill, 123 S.E. 817, 129 
S.C. 166. 

Tex.—Dunne v. State, 263 S.W. 60S, 
98 Tex.Cr. 7. 

30 C.J.’p 371 note 36 [a]. 

Instructions held erroneous or prop¬ 
erly refused 

Ala.—Scruggs v. State, 140 'So. 405, 
224 Ala. 328—^Walker v. State, 135 
So. 438, 223 Ala. 294—Lawler v. 
State, 117 So. 605, 22 Ala.App. 549 
—Murray v. State, 98 So. 871, 210 
Ala. 603—Smith v. State, 195 So. 
290, 29 Ala.App. 212, certiorari de¬ 
nied 195 So. 293, 239 Ala. 301— 
Mosley v. State, 112 So. 811, 22 Ala. 
App. 95—Mills V. State, 104 So. 889, 
21 Ala.App. 46—'Cox v. State, 96 So. 
83, 19 Ala. App. 20-5—Harper v. 

State, 95 So. 917, 19 Ala.A'pp. 202. 
Cal.—People v. Zuckerman, 132 P.2d 
545, 56 Cal.App.2d 366—People v. 
Turner, 269 P. 204, 93 Cal.App. 133. 
Conn.—State v. Manganella, 155 A. 
74, 113 Conn. 209. 

S.C.—State v. Quick, 135 S.B. 800, 138 
S.C. 147—State v. Council, 123 S.E. 
788, 129 'S.C. 116. 

Vt.—State V. Tubbs, 139 A. 769, 101 
Vt. 5. 

Wash.—State v. Hiatt, 60 P.2d 71, 187 
Wash. 226. 

30 C.J. p 371 note 36 [b]. 
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pelling an attack and protecting himself,«« or as to j 
the right to continue the conflict until all danger has j 
passed,®'^ or to pursue the adversary.68 The law j 
of self-defense cannot he presented in a single state- i 
nient,®8 and it is not necessary that the presentation 
conform to the rules of rhetoric,'?'’ or that any par¬ 
ticular order be follo\ved^ nor is it necessary that 
the facts be grouped, but the instruction may be 
couched in general terms ;'?2 and, although there 
may be some inapt forms of expression in an in¬ 
struction, if it clearly and definitely sets out all the 
material elements which are necessary to present 
properly the doctrine of self-defense, as applied to 
the facts of the case, it is ordinarily sufficient,'?" 


and, if accused desires a more specific charge, he 
should request itJ^ 

Charging language of statute. Where any phase 
of the law of self-defense is declared by statute, the 
general rule is that an instruction thereon which 
follows the words of the statute, or substantially 
does so, is sufficient.'?® 

Erroneous instructions in general. An instruc¬ 
tion on self-defense is erroneous and may properly 
be refused where it excludes or omits to charge as 
to any material elements of such defense, as consid¬ 
ered infra § 380, or where it improperly, incomplete¬ 
ly. or inaccurately states the law of self-defense as 
applied to the facts of the case,« or where it un- 


6S. Ark.—Crews v. State, 14 S.W.2d 
261, 179 Ark. 94. 

_Phillips V. Commonwealth, 12 S. 

W.2d 305, 227 Ky. 212. 

Mo—State v. Miller. 143 S.W.2d 241, 
346 Mo. 846—State v. Traylor, 98 
SlV2d 62S, 339 Mo. 943—State v. 
Williams. 87 S.W.2d 175. 337 Mo. 
884, ino A.LR. 1503. 

Tex.—\Vatson v. State, 104 S.W.2d 27, 
132 Tex.Cr. 245. 

30 C.J. p 372 note 37. 

Manner or means of repelling attack 
generally see supra § 131. 
pointing out to jury height and 
weight of deceased was not erroneous 
because it did not give for compari¬ 
son, height, weight, physical and 
mental condition of accused, where 
accused was present in courtroom 
and in full view of jury throughout 
trial.—U. S. v. De Groot, S Alaska 
468. 

Instructions held sufficient or im¬ 
properly refused 

Cal.—People v Augirre, 79 P.2d 93^, 

11 Cal.2d 248—People v. Leddy, 273 
P. 110, 95 Cal.App. 659. 

Ill.—People v. Andrew's, 158 N.E. 462, 
327 Ill. 162. 

Ky.—Adams v. Commonwealth, 279 
S.AV. 332, 212 Ky. 334. 

Mo.—State v. Sudduth, 55 S.W.2d 962, 
331 Mo. 728. 

—state V. Scott, 142 A. 7, 104 N. 
J.Law 544. 

Okl.—Shields v. State, 268 P. 1114, 
40 Okl.Cr. 339—Rich v. State, 239 
P. 183, 31 Okl.Cr. 391. 

Tex.—Rogers v. State, 95 S.W.2d 
108, 130 Tex.Cr. 629—McLaughlin 
V. State, 76 S.W.2d 768, 127 Tex^Cr. 
390—Cruiz v. State, 63 S.W.2d '550, 
124 Tex.Cr. 445—Harris v. State, 

12 S.\V.2d 211, 111 Tex.Cr. 130. 

30 C.J. p 372 note 37 [a]. 

Instructions held erroneous or prop¬ 
erly refused 

Miss.—Giles v. State, 169 So. 880, 
176 Miss. 551. 

Mo.—State v. Vanarsdall, 273 S.W. 
733. 

N.C.—State v. Moore, 200 S.E. 437, 
214 N.C. 658. 


S.C.—State v. Strickland, 145 S.E. 
404, 147 S.C. 514. 

Tex.—Beckham v. State, 120 S ■W.2d 
97 135 TexCr. 338—Gonzales v. 

State, 22 S.W.2d 674, 113 Tex.Cr 
439—Bailey v. State. 17 S.W 2d 
1051, 112 TexCr. 550—Waldrup v. 
State, 1 S.W.2d 303, 108 Tex.Cr. 
364. 

30 C.J. p 372 note 37 [b]. 

Instructions using words “greater 
force” instead of “unnecessary force” 
are not prejudicially erroneous. 
Stewart v. State, 271 P. 959, 41 Okl. j 
Cr. 117. 

67. La.—State v. Richey, 3 So. 2d 
285, 198 La. 88. 

Me.—'State v. Cox, 23 A.2d 634, 138 
Me. 151. 

Tex.—Goodman v. State, 114 S.W.2d 
8S5, 134 TexCr. 280—Broussard v. 
State, 114 S.W.2d 248, 134 Tex.Cr. 

1 —Hardin v. State, 283 S.W. 517, 
104 Tex.Cr. 178—Dunne v. State, 
263 S.W. 608, 98 Tex.Cr. 7. 

30 C.J. p 372 note 38. 

63. Cal.—People v. Giovanni, 113 P. 

2d 912, 45 Cal.App.2d 229. 

Tex—Johnson v. State, Or., 50 S.W. 
343. 

Pursuit of adversary generally see 
supra § 132. 

69. Kan.—State v. Keehn, 118 P. S51, 
85 Kan. 765. 

70. Kan.—State v. Keehn, supra. 

71. Kan.—State v. Keehn, supra. 

72. Tex.—Jennings v. State, 57 S.W. 
642, 42 Tex.Cr. 78—McCandless v. 
State, 57 S.W. 672, 42 Tex.Cr. 58. 
Court need only explain in general 

instructions doctrine of self-defense 
and application thereof to evidence.— 
State v. Harris, 271 P. 316, 126 Kan. 
710. 

73 . Fla.—Blackwell v. State, 132 So. 
468, 101 Fla. 997. 

Ga.—Daniels v. State, 133 S.E. 866, 
162 Ga. 366. 

Iowa.—State v. Johnston, 267 N.W. 
698, 221 Iowa 933—State v. Mathe- 
son, 261 N.W. 787, 220 Iowa 132. 
Ky.—Green v. Commonwealth, 4 S.W. 


2d 1109, 223 Ky. 826—Blanks v. 
Commonwealth. 3 S.W.2d 1105, 223 
Ky. 484. 

K C.—State v. Watson, 24 S.E.2d 540, 
222 N.C. 672. 

Pa.—Commonwealth v. Del Vaccio, 
149 A. 696, 299 Pa. 547. 

30 C.J. p 372 note 44. 

74. Iowa.—State v. Matheson, 261 
NW. 787, 220 Iowa 132. 

30 C.J. -p 373 note 45. 

75. Ga.—Kimball v. State, 10 S.E.2d 
240, 63 Ga.App. 183. 

Ill.—People V. Laures, 124 N.E. 585, 
289 Ill. 490. 

30 C.J. p 373 note 46. 

Where jury is given no accurate 
knowledge of the law of self-defense, 
the instruction is insufficient.—Peo¬ 
ple V. Garippo, 151 N.E. 584, 321 Ill. 
157—People v. Garines, 145 N.E. 699, 
314 Ill. 413—People v. Durand, 139 N. 
B. 78, 307 Ill. 611. 

Court is not limited to mere read¬ 
ing of sections of penal code relat¬ 
ing to self-defense.—People v. Santos, 
26 P.2d 522, 134 Cal.App. 736. 

76. Ala.—Howard v. State, 194 So. 
857, 239 Ala. 274, denying certiorari 
194’ So. 853, 29 Ala.App. 199—Har¬ 
ris V. State, 143 So. 242, 25 Ala. 
App. 21'5—Matthews v. ‘State, 115 
So. 763, 23 Ala.App. 366—Mosley v. 
State, 112 So. 811, 22 Ala.A'pp. 95. 

Cal.—People v. Donnelly, 210 P. 523, 
190 Cal. 57. 

Ga.—Darden v. State, 157 S.E. 48, 171 
Ga. 848. 

Idaho.—State v. Fox, 16 P.2d 663, 52 
Idaho 474. 

Ky.—Vaughn v. Commonwealth, 151 
S.W.2d 778, 286 Ky. 712. 

La.—State v. Stroud, 5 So.2d 125, 198 
La. 841—State v. Scarborough, 94 
So. 204, 152 La. 669. 

N.C.—State V. Rhodes, 158 S.B. 842, 
*201 N.C. 86. 

Tex.—Malin v. State, 57 S.W.2d 167, 
122 Tex.Cr. 650—Parker v. 'State, 
261 S.W. 782, 98 Tex.Cr. 209, certio¬ 
rari dismissed 45 S.Ct 507, 267 IJ. 
S. 604, 69 L.Bd. 810. 

30 C.J. p 273 note 48. 
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duly limits or restricts tlie right of self-defense, un¬ 
der the facts of the case,'^^ or where it disparages 
self-defense and cautions the jury to scrutinize it 
carefully,'^® although it has been held not improper, 
after stating the rules applicable to self-defense to 
add, “Courts and jurors, however, must exercise due 
caution in applying these principles.”'* 

Detailing facts. Where the instruction sufficient¬ 
ly directs the attention of the jury to the facts in 
the case, it is not essential that it should set out in 


detail every fact which transpired at the time of the 
homicide and which would have some effect on the 
defense,*® ahhough an instruction which details such 
facts is not improper.*^ 

Reasonable doubt. An instruction as to self-de¬ 
fense should be coupled with an instruction that, if 
the jury has a reasonable doubt as to the defensive 
matter, accused is entitled to the doubt, and should 
be acquitted,*® and, in order to deprive accused of 
self-defense, on account of the existence of certain 


Znstmctioiis held erroneous or prop¬ 
erly refused 

Ala.—Diamond v. State, 116 So. 312, 
22 Ala.App. 410. 

Ill.—People V. Doody, 175 N.E. 436, 
343 Ill. 194—People v. Durkin, 161 
N.B. 739, 330 Ill. 394. 

Iowa.—State v. Price, 200 N.W. 195, 
198 Iowa 747. 

Kan.—State v. Hooper, 37 P.2d 52, 
140 Kan. 481—State v. Bowen. 234 
P. 46, 118 Kan. 31. 

2iIo.—State V. Clough, 38 S.W.2d 36, 
327 Mo. 700. 

Tex.—Sullivan v. State, 16 S.W.2d 
10S6, 112 Tex.Cr. 406—Milam v. 

State, 3 S.W.2d 97, 109 Tex.Cr. 85. 
30 C.J. p 373 note 48 [a]. 

Slliptical instructions 
Ala.—Tyler v. State, 97 So. '573, 19 
Ala.App. 380, reversed on other 
grounds Ex parte State ex rel. Da¬ 
vis. 97 So. 573, 210 Ala. 96—Ham- 
iett V. State, 96 So. 371, 19 Ala.App. 
218. 

30 C.J. p 373 note 48 [a] (6). 

It is improper to use adjectives 
such as “necessary” or “justifiable,” 
in defining self-defense, since if it is 
self-defense it is justifiable and ei¬ 
ther necessary or apparently neces¬ 
sary to accused.—People v. Biella, 
28 N.B.2d 111, 374 Ill. 87. 

Instruction ignoring* distinction be¬ 
tween “justifiable homicide” and “ex¬ 
cusable homicide” was prejudicial 
where evidence showed that latter 
but not former was involved.—Dod¬ 
son V. Commonwealth, 167 S.E. 260, 
159 Va. 976. 

77. Ky.—Fitzpatrick v. Common¬ 
wealth, 275 S.W. 819, 210 Ky. 385. 
Miss.—Vance v. State, 183 So. 280, 
182 Miss. 840. 

2 ^ 0 .—State v. Williams, 87 S.W.2d 
175, 337 Mo. S84, 100 A.L.R. 1503— 
State V. Malone, 39 S.W.2d 786, 327 
Mo. 1217. 

N.C.—State v. Waldroop, 135 S.E. 165, 
193 N.C. 12. 

S C.—State V. Strickland, 145 S.E. 
404, 147 S.C. 514. 

Tex.—Owens v. State, 56 S.W.2d 887, 
122 Tex.Cr. 565—Jackson v. State, 
39 S.W.2d 63, 118 Tex.Cr, 448— 
Holland v. State, 39 S.W.2d 35, 118 
Tex.Cr. 439--Guajardo v. State, 24 
S.W.2d 56, 113 Tex.Cr. 570—Hol¬ 
land V. State, 15 S.W.2d 626, 112 
Tex.Cr. 164—^Forest v. State, 300 S. 


W. 51, 108 TexCr. 159—Liston v. 
State, 289 S.W. 395, 105 Tex.Cr. 
531—Bates v. State, 275 S.W. 1064, 
101 Tex.Cr. 230. 

30 C.J. p 374 note 49. 

Instructions held not erroneous 

—Carter v. State, 155 S.E. 670, 
171 Ga. 406—Slocumb v. State, 121 
S.E. 116, 157 Ga. 131. 

]VIo.—State V. Carter, 131 S.W.2d 546, 
345 Mo. 74. 

Tex.—Gallagher v. State, 159 S.W.2d 
508, 143 Tex.Cr. 545—Easterwood v. 
State, 101 S.W.2d 576, 132 Tex.Cr. 

9—Grohoske v. State, 61 S.W.2d 
847, 124 Tex.Cr. 338—Holland v. 
State. 61 S.W.2d 838, 124 Tex.Cr. 
348 —^Caldwell v. State, 54 S.W.2d 
521, 122 Tex.Cr. 164—Seaton v. 

State, 288 S.W. 1082, 105 Tex.Cr. 
451—Hardin v. State, 283 S.W. 517, 
104 Tex.Cr. 178. 

30 C.J. p 374 note 49 [b]. 

Charge requiring killing to be ab¬ 
solutely necessary to justify homi¬ 
cide did not limit defense of justifi¬ 
able homicide in self-defense.— 
Brown v. State, 147 S.E. 519, 168 Ga. 
282. 

7a Ill.—People V. McGinnis, 84 N.B. 

687, 234 Ill. 68, 123 Am.S.R. 73. 
Mo.—State v. Matthews, 111 S.W.2d 
62, 341 Mo. 1121. 

30 C.J. p 374 note 50. 

Matters constituting disparagement 

(1) It is erroneous in giving the 
law of self-defense to state “what is 
claimed to be his self-defense," since 
the use of the word “claimed" in¬ 
timates to the jury that the defense 
is without merit.—People v. O’Gara, 
110 N.E. 828, 271 Ill. 138—People v. 
McGinnis, 84 N.B. 687, 2.34 Ill. 68, 
123 Am.S.R. 73. 

(2) However, an instruction that 
accused charged with assault with 
intent to commit murder could not 
avail himself of the “claim" of neces¬ 
sary self-defense, if brought on by 
his own act, was not error, the word 
“claim" not being used by way of 
disparagement, but in the sense of 
“defense” or “plea."—People v. Du¬ 
gas, 141 N.E. 769, 310 Ill. 291. 

(3) A charge relating an incident 
within the judge’s knowledge where a 
negro charged with hog stealing had 
pleaded self-defense because he had 
been accustomed to the idea that, if 
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he pleaded self-defense, he was 
bound to get oft, which was pretty 
near the case, was erroneous as be¬ 
littling the defense, and tending to 
reduce it to an absurdity.—State v. 
Graham, 112 S.E. 923, 120 S.C. 216. 

(4) Instruction urging the jury to 
scrutinize the claim of self-defense 
carefully, on the one hand, that ac¬ 
cused should not be punished if he 
so acted, and, on the other hand, that 
the plea be not made a means to de¬ 
feat the ends of justice if it were 
unfounded, did not belittle the the¬ 
ory of self-defense or imply that the 
iplea was not made in good faith.— 
People V. Statkiewicz, 22'5 N.W. 540, 
247 Mich. 260. 

(5) Other cases see 30 C.J. p 374 
note 50 [b], [c]. 

79. Iowa.—State v. Young, 74 N.W. 
693, 104 Iowa 730, 733. 

80. Mich.—People v. Cellura, 284 N. 
W. 643, 288 Mich. 54. 

30 C.J. p .374 note 52. 

81. Tex.—Adams v. State, Cr., '64 
S.W. 1055. 

82. U.S.—De Groot v. U. S., C.C.A. 
Alaska, 78 F.2d 244. 

S.D.—State v. Wilcox, 204 N.W. 369, 
48 SD. 289. 

Tex.—Gonzales v. State, 22 S.W.2d 
674, 113 Tex.Cr. 439—Thompson v. 
State, 2S8 S.W. 464, 105 Tex.Cr. 351 
—Garcia v. State, 275 S.W. 1005, 
101 Tex.Cr. 423—Hathcock v. State, 
263 S.W. 587, 97 Tex.Cr. 550. 

30 C.J. p 374 note 54. 

Degree of proof required to establish 
defense of excuse or justification 
see supra § 326. 

Instructions: 

As to reasonable doubt generally 
see Criminal Law §§ 1267-1284. 
On burden of proving self-defense 
see infra § 384. 

Instructions held sufficient or im¬ 
properly refused 

Ala.—Diamond v. State, 116 So. 312, 
22 Ala.App. 410. 

Pa.—Commonwealth v. Baker, 131 A. 
655, 285 Pa. 77—Commonwealth v. 
Weinberg, 120 A. 406, 276 Pa. 255. 
Tex.—Shannon v. State, 30 S.W.2d 
331, 11'5 Tex.Cr. 249. 

Instructions held erroneous or prop¬ 
erly refused 

j Ala.—Chivers v. State, 104 So. 886, 
1 21 Ala.App. 41. 
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facts, the jury should be required to believe to the 
exclusion of a reasonable doubt that such facts ex- 
isted.^^ 

b. Aggression and Provoking Difficulty 

An instruction on aggression and provoking of the 
Hifficuity by the accused should fully and clearly state 
the law relating thereto as applied to the facts of the 
case. 

Instruction Held not erroneous as 
requiring jury to believe beyond rea¬ 
sonable doubt that accused feared 
death or great bodily harm.—Harrod 
V. Commonwealth, 300 S.W. 625, 222 
Ky. 248. 

g 3 _ Ky,—Allen v. Commonwealth, 6 
S.W. 645, 86 Ky. 642. 9 Ky.L. 7S4. 

S4. Ark.—Clements v. State, 133 S. 

W.2d 844, 199 Ark. 69—Gentry v. 

State, 86 S.W.2d 26, 191 Ark. 317. 

Cal.— People v. Will, 248 P. 1078, 79 
Cal.Ap'p. 101. 

Ga.—Mitchell v. State, 187 ‘S.E. 675, 

54 Ga.App. 254. xt-c. 

jll,_People V. Marchiando, 193 JN.E. 

127 358 Ill. 286—People v. Hauke, 

167’ N.E. 1, 335 Ill. 217 —People v. 

Hatcher, 166 N.E. 74, 334 Ill. 526 
People V. St. Lucia, 146 N.E. 185, 

315 Ill. 258. 

Ky._Lynch v. Commonwealth, 169 S. 

W.2d 23, 293 Ky. 375 —Toncray v. ] 

Commonwealth, 165 S.W,2d 8, 291 
Ky 471—Begley v. Commonwealth, 

94 ’s.W.2d 4, 263 Ky, 824—Austin v. 

Commonwealth, 90 S.W.2d 1033, 262 
Ky. 561—Gross v. Commonwealth, 

73 ’s.W.2d 1017, 255 Ky. 88—Burton 

V. Commonwealth, 58 S,W.2d 650, 

248 Ky. 408—Stahl v. Common¬ 
wealth, 50 S.W.2d 952, 244 Ky. 3'56 
—Philpot V. Commonwealth, 34 S. 

W. 2d 718, 236 Ky. 831—Gilbert v. 

Commonwealth, 14 S.W.2d 194, 228 
Ky. 19— Commonwealth v. Ash¬ 
craft, 5 S.W.2d 1067, 224 Ky. 203— 

Collins V. Commonwealth, 291 S, 

W 1 218 Ky. 189—Smith v. Com¬ 
monwealth, 287 S.W. 8, 215 Ky. 

815 —Gibsoii V. Commonwealth, 283 
S.W. 427, 214 Ky. 458 —Common¬ 
wealth V. Bement, 281 S.W. 507 
213 Ky. 501—Yates v. Common¬ 
wealth, *265 S.W. 275, 204 Ky. 552— 

Howard v. Commonwealth, 261 S. 

W. 246, 202 Ky. 711. 

La.—State v. Corneille, 96 So. 813, 

153 La. 929. 

Miss.—Lewis v. State, 195 So. 32o, 

188 Miss. '410—^Woods v. State, 183 
So. 508, 183 Miss. 135, suggestion 
of error overruled 184 So. 311, 183 
Miss. 135—Woodward v. State, 177 
So. 531, 180 Miss. 571, suggestion 
of error overruled 178 So. 469, 180 
Miss. 571. 

Mo.—State v. Dollarhide, 63 S.W.2d 
998, 333 Mo. 1087—State v. Painter, 

44 S.W.2d 79, 329 Mo. 314—State v. 

Lassieur, 242 S.W. 900—State v. 

Harlan, 240 S.W. 197. 


Where the issues and evidence justify such a 
charge, an instruction as to the fact of accused’s 
being the aggressor or provoking, or being free 
from fault in bringing on, the difSculty and the ef¬ 
fect thereof, should fully and clearly state and ex¬ 
plain the law relating thereto as applied to the facts 
in the case.Si Such a charge should not be given 


N.C.—State v. Baldwin, 114 S.E. 837, 
184 N.C. 789. 

Okl.—Menner v. State, 277 P. 670, 
43 Okl.Cr. 155. 

Tex.—Jamison v. State, 148 S.W.2d 
405, 141 Tex.Cr. 349—Banks v. 

State, 97 S.W.2d 219, 131 Tex.Cr. 
196 —Crowley v. State, 35 S.W.2d 
437, 117 Tex.Cr. 372 —Lewellen v. 
State, 286 S.W. 224, 104 Tex.Cr. 550 
—Jones V. State, 267 S.W. 985, 99 
Tex.Cr. 50. 

Va.—McReynolds v. Commonwealth, 
15 S.E.2d 70. 177 Va. 933— Scott v. 
Commonwealth, 129 S.E. 360, 143 
Va. 510. 

lYyo,—Espy V. State, 92 P.2d 549, 54 
Wyo. 291. 

30 C.J. p 374 note 56. 

Provoking difficulty generally see su¬ 
pra §§ 117-121. 

Instructions on abandonment of diffi¬ 
culty see infra § 381. 

Excluding or ignoring issue as to ag¬ 
gression or provocation see infra § 
380 b. 


ZSvidexLce raising inference that ac¬ 
cused brouglit on difficulty justified 
qualification of self-defense instruc¬ 
tion to that effect.“Smith v. Com¬ 
monwealth, 32 S.W.2d 530, 236 Ky. 
15. 

Instruction qualifying right of 
self-defense is authorized where ac¬ 
cused makes a demonstration to 
shoot deceased when he is in no 
danger, real or apparent.—Begley v. 
commonwealth, 94 S.W.2d 4. 263 Ky. 
824. 

Iiawful act provoking difficulty 
In a homicide case, in which the 
evidence shows that none of the sev¬ 
eral belligerent parties were tres¬ 
passers, and that all at the beginning 
of the affray were in a place where 
they had a right to be, an instruc¬ 
tion that one provoking a fatal as¬ 
sault cannot invoke the right of self- 
defense is proper, but such instruc¬ 
tion should be qualified, where there 
IS evidence that a lawful act pro¬ 
voked the difficulty.—Fanning v. 
State, 224 P. 359, 27 Okl.Cr. 27. 

Submission where evidence is re¬ 
butted by accused 
Ordinarily, trial court is not re¬ 
quired to go beyond state s evidence 
in determining whether there is evi¬ 
dence calling for a charge on pro¬ 
voking the difficulty; evidence that 
accused provoked the difficulty re¬ 
quires the trial court to submit the 
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issue even though the trial court 
might believe that accused’s evidence 
rebutted the evidence of the state. 
Norwood v. State, 120 S.W.2d 80 , 
13'5 Tex.Cr. 406—^Crowley v. State, So 
S.W.2d 437, 117 Tex.Cr. 372. 
Instructions held sufficient 
Ala.—Smith v. State, 178 So. 240, 28 
Ala.App. 49 — Whitfield v. State, 117 
So. 761, 22 Ala.App. 556—Myrick 

V. State, 108 So. 633, 21 Ala,App. 
372 —Williams v. State, 101 So. 367, 

20 Ala.App. 257. 

Ariz.— Macias v. State, 283 P. 711. 

36 Ariz. 140. 

Ark.—Wilson v. State. 159 S.W. 2d 
726, 203 Ark. 920 —Sullivan v. 

State, 286 S.W. 939. 171 Ark. 768 
—Higgs V. State, 264 S.W. 859, 165 
Ark. 613—Lomax v. State, 264 S. 

W. 823, 165 Ark. 386. 

Idaho.—State v. Jurko, 245 P. 685, 
42 Idaho 319. 

Ind.—Bohan v. State, 141 N.E. 323, 
194 Ind. 227. 

Ky.—Middleton v. Commonwealth, 
264 S.W. 1041, 204 Ky. 460 —Mays 
V. Commonwealth, 255 S.W. 257, 200 
Ky. 678—^Williams v. Common¬ 
wealth, 247 S.W. 723, 197 Ky. 602. 
Mo.—State v. O'Leary, 44 S.W.2d 50. 
K.J.—State V. Cappiello, 151 A. 737, 
107 N.J.Law 249. 

N.C.—State v. Koutro, 185 S.E. 682, 
210 N.C. 144—State v. Evans, 138 
S.E. 518, 194 N.C. 121. 

N.D.—State V. Carter, 195 N.W. 567, 
50 N.D. 270. 

Okl.—Johnson v. State, 101 P.2d -65, 
69 Okl.Cr. 51—^Askew v. State, 287 
P 815, 461 Okl.Cr. 311—^Wilkie v. 
State, 242 P. 1057, 33 Okl.Cr. 225 
—Brannon v. State, 217 P. 1060, 24 
Okl.Cr. 362. 

Pa.. —Commonwealth v. Green, 144 A. 
743, 294 Pa. 573. 

Tex.—Norwood v. State, 120 S.W.2d 
806 135 Tex.Cr. 406—Banks v. 

State, 97 S.W.2d 219, 131 Tex.Cr. 
196—Garner v. State, 271 S.W. 92, 
99 Tex.Cr. 618. 

Utah.—State v. Turner, 79 P.2d 46, 95 
Utah 129. 

30 C.J. p 374 note 56 [d]. 

Instructions held erroneous 
Ark.—Hart v. State, 257 S.W. 354, 161 
Ark. 649. 

Cal.—People v. Campanella, 103 P.2d 
193, 39 Cal.App.2d 384. 

Fla—Lightbourn v. State, 175 So. 
857, 129 Fla 43. 

Iowa— State v. Davis, 228 N.W. 37. 
209 Iowa 524. 
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unless the facts in the case justify it,^® and an in- to, and supported by, the issues and evidence in the 
struction as to such phase of the defense is errone- case.^® 
ous and may be refused where it is not applicable 


Ky.—Toncray v. Commonwealth, 165 
S.\V.2d S, 291 Ky. 471—Harvey v. 
Commonwealth, 100 S.W.2d 829. 
266 Ky. 7S9—Hall v. Common¬ 
wealth, 270 S.W. 35, 207 Ky. 794 
—Menser v. Commonwealth, 257 S. 
W. 1038. 201 Ky. 607. 

Mo.—State v. Miller, 143 S.W 2d 241, 
346 Mo. 846—State v. Williams, 87 
S.W 2d 175, 337 Mo. 884, 100 A.L. 
K. 1503—-State v. Moore, 29 S.W.2d 
148. 

N.C.—State v. Robinson, 195 S-E. 824, 
213 N.C. 273. 

S.C.—State V. Williams, 118 S.E. 783, 
125 S.C. 385. 

Tex—Bradford v. State. 287 S.W. 257, 
second case, 105 Tex Cr. 179—Le- 
wellen v. State, 286 S.W. 224, 104 
Tex.Cr. 550. 

30 C.J. p 374 note 56 [e]. 

Person aiding or abetting 

Instruction that, if party who orig¬ 
inated or provoked difficulty forfeit¬ 
ed his right of self-defense, no per¬ 
son present aiding, abetting, and as¬ 
sisting him with full know’ledge of 
the facts could plead self-defense, 
was not erroneous.—State v. Corneil¬ 
le, 96 So. 813, 153 La. 929. 

Inclusion of deceased’s parents as 
aggressors, in charge on self-defense, 
w’as not prejudicial error in view of 
evidence.—Roebuck v. State, 18 S.W. 
2d 643, 113 Tex.Cr. 112. 

85. Ala.—Shumate v. State, 97 So. 
772, 19 Ala.App. 340, certiorari de¬ 
nied Ex parte Shumate, 97 So. 777, 
210 Ala. 252. 

Miss.—Vance v. State, 183 So. 280, 
182 Miss. S40. 

S.a—State v. Swygert, 124 S.E. 636, 
130 S.C. 91. 

Tex.—Hunter v. State, 298 S.W. 429, 
107 Tex.Cr. 609—Carlile v. State, 
255 S.W. 990, 96 Tex.Cr. 37. 

Wyo.—State v. Radon, 19 P.2d 177, 45 
Wyo. 383. 

30 C.J. p 375 note 57. 

To render appropriate charge on 
provoking diffioiQty, there must be 
evidence that accused knowingly used 
language or did act before meeting 
adversary calculated to lead to con¬ 
flict.—Hall V. State, 49 S.W.2d 793, 
121 Tex.Cr. 376—Goree v. State, 293 
S.W. 827. 106 Tex.Cr. 528—Carlile v. 
State. 255 S.W. 990. 96 Tex.Cr. 37. 

Zivldence held sufficient to warrant 
an instruction as to provoking diffi¬ 
culty. 

Ark.—Ross v. State, 25 S.W.2d 769, 
181 Ark. 331—Robison v. State, 298 
S.W. 349, 174 Ark. 899. 

Cal—People v. Aguirre, 79 P.2d 93, 11 
Cal.2d 248. 

Ga.—Parham v. State, 178 S.E. 648, 
180 Ga. 233—Schell v. State, 174 


S.E. 141, 49 Ga.App. 11—Powell v. 
State, 170 S.E. 401, 47 Ga App. 299. 
Ky.—^Woods v. Commonwealth, 147 S. 
W.2d 690, 285 Ky. 275—Bowman v. 
Commonwealth, 143 S.W 2d 1051, 
284 Ky. 10.3—Elschide v. Common¬ 
wealth. 134 S.W.2d 600, 280 Ky. 
690—Commonwealth v. Branham, 
120 S.W.2d 234, 274 Ky. 730—Car¬ 
ter V. Commonwealth, 86 S.W. 2d 
290, 260 Ky. 538—Jackson v. Com¬ 
monwealth, 77 S.W.2d 380, 257 Ky. 
75—Huff V, Commonwealth, 59 S.W. 
2d 985, 248 Ky. 700—Pergram v. 
Commonwealth, 46 S.W.2d 780, 242 
Ky. 465—Gardner v. Common¬ 
wealth. 42 S.W.2d 319, 240 Ky. 283 
—Cooper V. Commonwealth, 27 S. 
W.2d 405, 234 Ky. 56—Cowan v. 
Commonwealth, 16 S.W.2d 766, 229 
Ky. 168—Smith v. Commonwealth, 
15 S.W.2d 458. 228 Ky. 710—Hamil¬ 
ton V. Commonwealth, 291 S.W. 765, 
218 Ky. 521—^Wooton v. Common¬ 
wealth, 255 S.W. 153, 200 Ky. 588. 
Mich.—People v. Cellura, 284 N.W. 
643, 288 Mich. 54. 

Miss.—Woods V. State, 184 So. 311, 
183 Miss. 135, overruling sugges¬ 
tion of error 183 So. 508. 183 Miss. 
135—Lambert v. State, 158 So. 139, 
171 Miss. 474—Tillman v. State, 144 
So. 234, 164 Miss. 100. 

Mo.—State v. Williams, 87 S.W.2d 
175, 337 Mo. 884, 100 A.L.R. 1503— 
State V. Green. 55 S.W.2d 965, 331 
Mo. 723—State v. Bundy, 44 S.W.2d 
121 . 

Tex.—Hunter v. State, 128 S.W.2d 
1176, 137 Tex.Cr. 289—Goodgame v. 
State, 86 S.W.2d 753, 129 Tex.Cr. 
250—Caldwell v. State, 54 S.W.2d 
521, 122 Tex.Cr. 164—Hall v. State, 
49 S.W.2d 793, 121 Tex.Cr. 376— 
Crowley v. State, 35 S.W.2d 437, 
117 Tex.Cr. 372—Victory v. State, 
Cr., 29 S.W.2d 787—Goree v. State, 
293 S.\V. 827, 106 Tex.Cr. 528— 
Bradford v. State, 287 S.W. 257, 
second case, 105 Tex.Cr. 179— 
Couch V. State, 279 S.W. 821, 103 
Tex.Cr. 188—Robinson v. State, 274 
S.W. 137, 100 Tex.Cr. 424—Caraway 
V. State, 263 S.W. 1063, 98 Tex.Cr. 
119—Roberts v. State, 260 S.W. 
875, 97 Tex.Cr. 288—Moore v. State, 
258 S.W. 476, 96 Tex.Cr. 493— 
Bennett v. State, 252 S.W. 790, 95 
Tex.Cr. 70—Pinkerton v. State, 249 
S.W. 1066. 94 Tex.Cr. 127—Hickman 
V. State, 247 S.W. 518, 93 Tex.Cr. 
407—Turner v. State, 246 S.W. 87, 
93 TexCr. 104—Laake v. State, 245 
S.W. 681. 93 Tex.Cr. 84. 

30 C.J. p 375 note 57 [a]. 

Svidence held insufficient to war¬ 
rant an instruction as to provoking 
difficulty. 

Cal.—People v. Campanella, 103 P.2d 
193, 39 Cal.App.2d 384. 
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Ky.—Smith v. Commonwealth. 33 S. 
W.2d 688, 230 Ky. 736—Shell v. 
Commonwealth, 240 S.W. 747, 194 
Ky. 767. 

N.C.—State v. Miller, 25 S.E.2d 623. 
223 N.C. 184. 

S.C.—State v. Sparks, 183 S.E. 719, 
179 S.C. 135. 

Tex.—Jones v. State, 39 S.W.2d 76, 
118 Tex.Cr. 458—Hunter v. State, 
298 S.W. 429, 107 Tex.Cr. 609— 
Alexander v. State, 255 S.W. 408, 
95 Tex.Cr. 497. 

30 C.J. p 375 note 57 [b]. 

Where evidence showed that de¬ 
ceased was aggressor and that ac¬ 
cused did nothing but glare momen¬ 
tarily at deceased before affray in 
which deceased was killed, instruc¬ 
tions limiting the right of self-de¬ 
fense if accused provoked the affray 
were erroneous.—State v. Bristol, 84 
P.2d 757, 53 Wyo. 304. 

88. Ala.—Holley v. State, 131 So. 

547, 24 Ala.App. 141. 

Cal.—People v. Orosco, 239 P. 82, 
73 Cal.App. 580. 

Ga.—Mitchell v. State, 187 S.E. 675, 
54 Ga.App. 254. 

Ill.—People V. Booker, 38 N.E.2d 32, 
378 Ill. 334—People v. Clark, 13 
N.E.2d 269, 368 III. 183—People v. 
Bradley, 155 N.E. 301, 324 Ill. 294 
—People V. Sterankovich, 145 N.E. 
172, 313 Ill. 556. 

Ky.—Toncray v. Commonwealth, 165 
S.W.2d 8, 291 Ky. 471—Taylor v. 
Commonwealth, 136 S.W.2d 544, 281 
Ky. 442—Collett v. Commonwealth, 
113 S.W.2d 861, 272 Ky. 69—Cor- 
rell v. Commonwealth, 53 S.W.2d 
199, 245 Ky. 5—McCarty v. Com¬ 
monwealth, 51 S.W.2d 249. 244 Ky. 
413—Howard v. Commonwealth, 20 
S.W.2d 748, 230 Ky. 738—Roberts 
V. Commonwealth, 3 S.W.2d 647, 223 
Ky. 305—Norton v. Commonwealth, 
344 S.W. 310, 196 Ky. 90—Bowling 
V. Commonwealth, 244 S.W. 306, 196 
Ky. 182. 

Miss.—Brown v. State, 191 So. 818, 
186 Miss. 734—Lee v. State, 103 So 
233, 138 Miss. 474. 

Mo.—State v. Marlin, 259 S.W. 433. 
N.C.—State v. Bost, 127 S.E. 689, 189 
N.C. 639. 

Okl.—^Wooden v. State, 245 P. 910, 
34 Okl.Cr. 204. 

Tex.—McDonald v. State, 60 S.W.2d 
778, 123 Tex.Cr. 627—Howie v. 

State, 43 S.W.2d 594, 119 Tex.Cr. 
17—Jones v. State, 267 S.W. 985, 99 
Tex.Cr. 50—^Wright v. State, 258 
S.W. 174, 06 Tex.Cr. 471—Gottorn v. 
State, 240 S.W. 918, 91 Tex.Cr. 534. 
W.Va.—State v. Shelton, 178 S.E. 633, 
116 W.Va. 75. 

30 C.J. p 375 note 58. 

Applicability of instructions to issues 



HOMICIDE 


41 C.J.S. 

Where deceased made first assa^^lt. A charge on 
provoking the difficulty as limiting its right of self- 
defense should not be given unless self-defense is 
an issue and there are facts in evidence which show 
that deceased made the first assault on accused, and 
that accused, in order to have a pretext for killing 
or inflicting bodily injury on deceased, did some 
act or used some words intended to and calculated 
to bring on the difficulty;®'^ and, where the court 
charges on the issue of provoking the difficulty as 
taking away accused’s right of self-defense, it 
should also charge the converse of such issue to 
the effect that, if accused did not make any state¬ 
ment or do any act reasonably calculated to provoke 
the difficulty, or did not intend to do so, his right 
of self-defense remained.®® A charge on provok¬ 
ing a difficulty should be given separate from a 
charge on self-defense,®® and should state the cir¬ 
cumstances indicated by the evidence raising the 
issue,®® and should instruct as to what acts would 
constitute provoking a difficulty,®^ although it is not 


§ 378 


necessary to point out the particular acts of provo¬ 
cation on the part of accused.®” 

c. Nature, Imminence, and Apprehension of 
Danger 

(1) In general 

(2) View of facts from standpoint of ac¬ 

cused 

(3) Presumption of deceased s intent 

(4) Right to arm self 


(1) In General 

An instruction as to the nature, imminence, and 
apprehension of danger to which the accused was sub- 
iect, as an element of self-defense, should fuily and 
clearly state and explain the law as applied to the facts. 

Where an instruction as to the nature, imminence, 
and apprehension of the danger to which accused 
was subject at the time of the homicide, as an ele¬ 
ment of self-defense, is proper or necessary under 
the issues, it should fully and clearly state and ex¬ 
plain the law relating thereto as applied to the facts 
in the case.®® However, such an instruction is er- 


and evidence generally see infra § 
379. 

Evidence showing difflcnlty provoked 
hy deceased 

Ky.—Burkheart v. Commonwealth, 63 
S.\V.2d 471, 250 Ky. 410. 

]y[iss.—Thompson v. State, 200 So. 
715, 190 Miss. 639. 

Where state’s testimony showed 
accused was lying on cot in wounded 
condition when his assailants broke 
open the door and murderously as¬ 
saulted him, instruction that accused 
could not rely on self-defense if he 
began the dilficulty when it did not 
reasonably appear that he was in 
danger of great bodily harm, was er¬ 
ror.—State V. Sherwood, 50 P.2d 968, 
39 NM. 518. 

87. Tex.—McDonald v. State, 60 S. 
W.2d 778, 123 Tex.Cr. 627. 

30 C.J. p 376 note 59. 

88 . Tex-—Caldwell v. State, 40 S.W. 
2d 131, 118 Tex.Cr. 401—Crowley 

V. State, 35 S.W.2d 437, 117 Tex. 
Cr. 372—Lewellen v. State, 286 S. 

W. 224, 104 Tex.Cr. 550—Robinson 
V. State, 274 S.W. 137, 100 Tex.Cr. 
424—Caraway v. State, 263 S.W. 
1063, 98 TexCr. 119. 

30 C.J. p 376 note 60. 

Matters stated in charge on pro¬ 
voking difficulty as affirmatively in¬ 
dicating purpose and intent of ac¬ 
cused to bring on difficulty should be 
referred to in charge on converse 
and expressly negatived.—Lewellen 
V. State, 286 S.W. 224, 104 Tex.Cr. 
550. 

Instructions held sufficient 
Tex.—Crowley v. State, 35 S.W. 2d 
437, 117 Tex.Cr. 372—Garner v. 
State, 271 S.W. 92, 99 Tex.Cr. 618. 


89. Tex.—Caraway v. State, 283 S 
W. 836, 838, 104 Tex.Cr. 302. 

30 C.J. p 376 note 61. 

“What the law req.uires is than 
each be distinctly put to the jury 
without undue emphasis on the law 
of provoking the difficulty, and with¬ 
out intermingling the two so as to 
bring about a confusion in the minds 
of the jury.”—Caraway v. State, su¬ 
pra. 

Charge on law of provoking difficul¬ 
ty should be connected with charge 
on self-defense.—Howie v. State, 26 
S.W.2d 651, 114 Tex.Cr. 612—Caraway 
V. State, 283 S.W. 836, 104 Tex.Cr. 
302. 

80. Tex.—Mozee v. State, Cr., 51 S. 
W. 250. 

91. Tex.—Bearden v. State, 79 S.W. 
37, 46 Tex.Cr. 144. 

30 C.J. P 376 note 63. 

92. Tex.—Giesecke v. State, 142 S. 
W. 1179, 64 Tex.Cr. 531—Matthews 
V. State, 58 S.W. 86, 42 Tex.Cr. 31. 

93. Ala.—Hayes v. State, 142 So. 675, 
225 Ala. 253—^Witt v. State, 162 So. 
137, 26 Ala.App. 465—Lovelady v. 
State, 136 So. 871, 24 Ala.App. 502 
—Kirkley v. State, 99 So. 56. 19 
Ala.App. 570. 

Ark.—Garrett v. State, 284 S.W. 734, 
171 Ark. 297—Stoddard v. State, I 
276 S.W. 358, 169 Ark. 594—Tul-1 
lis V. State, 257 S.W. 380, 162 Ark. 
116. 

Fla.—Ammons v. State, 102 So. 642, 
88 Fla. 444. 

Ga.—Hill V. State, 138 S.E. 229, 164 
Ga. 298—Chance v. State, 119 S.E. 
303, 156 Ga. 428—Rooks v. State, 
156 S.E. 479, 42 Ga.App. 474— 
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Miller v. State, 130 S.E. 361, 34 
Ga.App. 491. 

Ill.—People V. Renick, 14 N.E.2d 500, 
368 Ill. 436—People v. Priddy, 158 
N.E. 457, 327 Ill. 50. 

Ky.—Collins v. Commonwealth, 13 S. 
W.2d 263. 227 Ky. 349—Grant v. 
Commonwealth, 298 S.W. 373, 221 
Ky. 187. 

La.—State v. Joiner, 109 So. 51, 161 
La. 518. 

Miss.—Magee v. State, 110 So. 500, 
145 Miss. 227. 

N.C.—State v. Johnson, 113 S.E. 617. 
184 N.C. 637. 

Okl.—Johnson v. State, 58 P.2d 156, 
59 Okl.Cr. 283—Menner v. State, 
277 P. 670, 43 Okl.Cr. 155. 

S.C.—State V. Jones, 130 S.E. 747, 
133 S.C. 167. 

S,L>.—State v. Wilcox, 204 N.W. 369, 
48 S.D. 289. 

Tex.—^Wright v. State, 143 S.W.2d 
949, 140 Tex.Cr. 193—Liggins v. 

State, 97 S.W.2d 180, 131 Tex.Cr. 
110—Holland v. State, 39 S.W.2d 
35, 118 Tex.Cr. 439—Wiley v. State, 
36 S.W.2d 495, 117 Tex.Cr. 449— 
Bowman v. State, 276 S.W. 275, 
101 Tex.Cr. 535. 

30 C.J. p 376 note 66. 

I Excluding or ignoring issue as to 
apprehension of danger see infra § 
380 c. 

Nature and apprehension of danger 
as element of self-defense see su¬ 
pra §§ 123-126. 

Defining “imminent danger” 

In murder prosecution, definition of 
phrase “imminent danger” creating 
condition under which accused might 
exercise right of self-defense, as con¬ 
tained in instruction submitting such 
defense, is unnecessary.—Taylor v. 
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Commonwealth, 89 S.W.2d 630, 262 ] 
Ky. 126. 

XiLstmctious held sufficient or improp- 
*erly refused 

U.S.— Nichia v. U. S., C.C.A.Alaska, 
72 F.2d 1000. 

Ala.—Holland v. State, 132 So. 601, 
24 Ala.App. 199—Brown v. State, 
100 So. 616, 20 Ala.App. 39. 

Ark.—Decker v. State, 126 S.W.2d 
110, 197 Ark. 742—Crews v. State, 
14 S.W.2d 261, 179 Ark. 94—Smith 

V. State, 2S7 S.W. 1026. 172 Ark. 
156—Jefferson v. State, 279 S.W. 
370, 170 Ark. 1193 —Shackleford v. 
State, 255 S.W. 290. 161 Ark. 34. 
Cal.—People v. Fitch, SI P.2d 1019, 
28 Cal.App.2d 31—People v. Acosta, 
68 P.2d 298, 21 Cal.App.2d 57—Peo¬ 
ple V. Semone, 35 P.2d 379, 140 Cal. 
App. 318—People v. Jackson, 248 P. 
1061. 78 Cal.App. 442—People v. 
Vernon, 235 P. 737, 71 Cal.App. 628. 
Ga.—Morton v. State, 10 S.E.2d 836, 
190 Ga. 792—Harris v. State, 9 S.E. 
2d 183, 190 Ga. 258—Walker v. 
State. 199 S.E. 231, 186 Ga. 8S2— 
Wheeler v. State, 175 S.E. 540, 179 
Ga. 287—Hall v. State, 171 S.E. 274, 
177 Ga. 794—Inman v. State, 162 S. 
E. 124, 174 Ga. 167—Fickling v. 
State, 143 S.E. 430, 166 Ga. 487— 
Lawhorn v. State, 123 S E. 808, 158 
Ga. 473—McCoy v. State, 122 S.E. 
200. 157 Ga. 767—Bryant v. State, 
121 S.E. 574, 157 Ga. 195—Norris 
V. State, 23 S.E.2d 466, 68 Ga App. 
490—Wingate v. State, 22 S.E 2d 
758, 68 Ga.App. 265—Tatum v. 

State, 197 S.E. 51, 57 Ga.App. 849 
—Hanks v. State, 174 S.E. 151, 
48 Ga.App. 832—Howell v. State, 
170 S.E. 692, 47 Ga.App. 405—Lee 

V. State, 156 S.E. 296, 42 Ga.App. 
360—Martin v. State, 136 S.E. 324, 
36 Ga.App. 288. 

Iowa.—State v. Lebeck, 196 N.W. 6, 
197 Iowa 973. 

Ky.—Lynch v. Commonwealth, 169 S. 

W. 2d 23, 293 Ky. 375—Parley v. 
Commonwealth, 145 S.W.2d 100, 284 
Ky. 536—Zeutzius v. Common¬ 
wealth, 133 S.W.2d 746, 280 Ky, 
455—Fields v. Commonwealth, 120 
S.W.2d 1021, 275 Ky. 136—Canter 
V. Commonwealth, 119 S.W.2d 864, 
274 Ky. 508—Carpenter v. Common¬ 
wealth, 92 S.W.2d 355, 263 Ky. 408 
—Frost V. Commonwealth, 81 S.W. 
2d 583, 258 Ky. 709—Hughes v. 
Commonw’ealth, 79 S.W. 2d 234, 257 
Ky. 754—Huff v. Commonwealth, 59 
S.W.2d 985, 248 Ky. 700—Johnson 
V. Commonwealth, 53 S.W.2d 343, 
245 Ky. 146—Poe v. Commonwealth, 
51 S.W.2d 937, 244 Ky. 649—Caudill 

V. Commonwealth, 40 S.W.2d 334, 
239 Ky. 712—Jennings v. Common¬ 
wealth, 31 S.W.2d 622, 235 Ky. 391 
—Gibson v. Commonwealth, 10 S. 

W. 2d 646, 226 Ky. 186—Phillips v. 
Commonwealth, 7 S.W.2d 1064, 225 
Ky. 160—Munday v. Common¬ 
wealth, 276 S.W. 1089, 211 Ky. 86 
—^McCurry v. Commonwealth, 265 


S.W. 630, 205 Ky. 211 —Jones v. 
Commonwealth, 252 S.W. 130, 200 
65—Smith v. Commonwealth, 
244 S.W. 878, 196 Ky. 479. 

Miss.— Harmon v. State, 150 So. 904, 
168 Miss. 417—Callas v. State, 118 
So. 447, 151 Miss. 617 —Johnson v. 
State. 105 So. 742, 140 Miss. 889. 
Mo.—State v. Traylor, 98 S.W. 2d 628, 
339 Mo. 943—State v. O’Leary, 44 
S.W.2d 50—State v. Williams, 274 
S.W. 50—State v. Jones, 273 S.W. 
730, 309 Mo. 50. 

N.c.—State v. Watson, 24 S.E.2d 540, 
222 N.C. 672—State v. Elmore, 193 
S.E. 713, 212 N.C. 531. 

Okl.—Seabolt v. State, 57 P.2d 278. 
59 Okl.Cr. 1—Brannon v. State, 217 
P. 1060, 24 Okl.Cr. 362. 

Or.—State v. Barnes, 44 P.2d 1071, 
150 Or. 375—State v. Banks, 32 P. 
2d 571, 147 Or. 157. 

Pa.—Commonwealth v. Parker, 120 A. 
771, 277 Pa 171. 

S.C.—State V. McGee, 193 S.E. 303, 
185 S.G. 184. 

.Tex.— Wilson v. State, 145 S.W.2d 890, 
140 Tex.Cr. 424—Caesar v. State, 
125 S.W.2d 592, 136 Tex.Cr. 395— 
Kerr v. State. 115 S.W.2d 672, 134 
Tex.Cr. 368—^Williamson v. State, 

99 S.W.2d 606. 131 Tex.Cr. 459— 
Liggins V. State, 97 S.W.2d 180, 
131 Tex.Cr. 110—McClendon v. 
State, 44 S.W.2d 724, 119 Tex.Cr. 
29—Johnson v. State, 40 S.W.2d 
111, 118 Tex.Cr. 454—^Williams v. 
State, 34 S.W.2d 886, 117 Tex.Cr. 
459—Colbert v. State, 27 S.W. 2d 
214, 115 Tex.Cr. 363—Jay v. State, 
25 S.W.2d 849, 114 Tex.Cr. 369— 
Logan V. State, 296 S.W. 570, 107 
Tex.Cr. 297—Coultress v. State, 294 
S.W. 220, 106 Tex.Cr. 583—Hardin 
V. State, 283 S.W. 517, 104 Tex.Cr. 
178—Thomas v. State, 272 S.W. 149, 

100 Tex.Cr. 114—Garner v. State, 
271 S.W. 92, 99 Tex.Cr. 618—Hollan 
V. State, 267 S.W. 981, 99 Tex.Cr. 
3—Hall V. State, 260 S.W. 878, 
97 Tex.Cr. 158—Blackmon v. State, 
252 S.W. 803, 95 Tex.Cr. 116—Hays 
V, State, 252 S.W. 521, 94 Tex.Cr. 
498. 

Va.—Tate v. Commonwealth, 154 S.E. 
508, 155 Va. 1016—Pitchford v. 

Commonwealth, 115 S.E. 707, 135 
Va. 654. 

Wash.—State v. Takeshima, 47 P.2d 
994, 182 Wash. 637—State v. Beze- 
mer, 14 P.2d 460, 169 Wash. 559. 
Wyo.—State v. Plory, 276 P. 458, 40 
Wyo. 184. 

30 C.J. p 376 note 66 [a]. 

Instructions held erroneous or prop¬ 
erly refused 

Ala.—^Howard v. State, 194 So. 857, 
239 Ala. 274, denying certiorari 194 
So. 853, 29 Ala.App. 199—Bragg v. 
State, 183 So. 682, 236 Ala. 270, 
granting certiorari 183 So. 680, 28 
Ala.App. 305—^Hayes v. State, 142 
So. 675, 225 Ala. 253—Walker v. 
State, 126 So. 848, 220 Ala. 544— 
Coates V. State, 199 So. 830, 29 

174 


Ala.App. 616—Clark v. State, 91 So. 
328, 18 Ala.App. 209, certiorari de¬ 
nied 91 So. 921, 207 Ala. 710. 
Ark.—Hart v. State, 257 S.W. 354, 
161 Ark. 649. 

Qa.—Rozier v. State, 170 S.E. 241, 
177 Ga. 420—Bowick v. State, 134 
S.E. 197, 35 Ga.App. 589. 

Ill.—People V. Clark. 13 N.E 2d 269, 
368 Ill. 183—People v. Williams, 
169 N.E. 190, 337 Ill. 371—People 

V. Durand, 145 N.E. 162, 313 Ill. 582. 
Ind.—Tokacs v. State, 173 N.E. 453, 

202 Ind. 259. 

Ky.—Baker v. Commonwealth, 134 S. 

W. 2d 997, 281 Ky. 45—Lindon v. 
Commonwealth, 79 S.W.2d 202, 
257 Ky. 746—Poe v. Commonwealth, 
51 S.W.2d 937. 244 Ky. 649—Hop¬ 
kins V. Commonwealth, 28 S.W.2d 
971, 234 Ky. 676—Raines v. Com¬ 
monwealth, 282 S.W. 1109, 214 Ky. 
211 . 

Miss.—Ross V. State, 188 So. 295, 185 
Miss. 438—Irby v. State, 185 So. 
812, 186 Miss. 161. 

]\3;o.—State v. Creighton, 52 S.W.2d 
556, 330 Mo. 1176—State v. Jordan, 
268 S.W. 64, 306 Mo. 3—State v. 
Ball, 262 S.W. 1043. 

Ohio.—State v. Sheets, 152 N.E. 664, 
115 Ohio St. 308. 

Tex.—Cloudy v. State, 152 SW.2d 
363, 142 Tex.Cr. 211—Henry v. 
State, 123 S.W.2d 347, 136 Tex.Cr. 
22—Moore v. State, 69 S.W.2d 96, 
125 Tex.Cr. 467—Cruiz v. State, 63 
S.W.2d 550, 124 Tex Cr. 445—Jones 
V. State, 39 S.W.2d 76, 118 Tex.Cr. 
458—Anderson v. State, 294 S.W. 
584, 10*3 Tex.Cr. 338—Rowley v. 
State, 292 S.W. 901, 106 Tex.Cr. 
446—Robinson v. State, 274 S.W. 
137, 100 Tex.Cr. 424—Schutz v. 
State, 257 S.W. 880, 96 Tex.Cr. 

287—Briggs v. State, 255 S.W. 410, 
95 Tex.Cr. 629. 

Va.—Thomason v. Commonwealth, 17 
S.E.2d 374, 178 Va. 489—Fortune v. 
Commonwealth, 112 S.E. 861, 133 
Va. 669. 

30 C.J. p 376 note 66 [b]. 

Converse of instruction submitting 
accused’s plea of self-defense, predi¬ 
cating finding against plea on jury's 
belief from evidence beyond reason¬ 
able doubt that accused did not have 
reasonable expectation or fear of 
death or serious bodily injury at 
time of killing, viewing facts from 
accused’s standpoint at time, was not 
error.—Johnson v. State, 68 S.W.2d 
202, 125 Tex.Cr. 381. 

Charge that if accused created 
emergency which caused son to un¬ 
dertake to defend himself and his 
mother, and that if accused then shot 
to repel apparent danger, accused 
would not be justified in defending 
himself, was not erroneous because 
it referred in terms to the parties or 
because allegedly impressing jury 
with fact that emergency had been 
created by accused, or because of ab- 
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roneous, and, if requested, may be refused, where 
it is not applicable to, and supported by, the issues 
and evidence.9^ 

Real or apparent danger. Where the evidence 
shows that accused was in real danger, as from 
an actual attack, the court should instruct as to the 
right of self-defense from real danger,95 and m 
such a case a charge on apparent danger is not 
necessary and may be refused,^^ although it has 
been held that it is not erroneous to instruct as to 
apparent danger as well as to real danger. 


§ 378 

Where, however, the evidence presents the theory 
of self-defense on apparent danger and does no 
show that there was only actual danger, an mstruc- 
tion which limits the right of self-defense to actua 
or real danger alone is erroneous.^s as m such a 
case the instruction should be to the effect that i 
was not necessary that the danger to accused should 
have been actual or real, but all that was necessary 
was that he believed, and had reasonable cause to 
believe from the facts and circumstances surroun 
ing him at the time, that he was in danger.^ 


sence of charge that if no emergen- 
cv had been created by accused, such 
cLrge should be dlsregarded.-- 
Thompson v. State, 11 S.B.2d 795, 
191 Ga. 222. 

T.»^<tlng defense to justifiable horn- 
iclde in case of mutual combat was 
error where the law of justifiable 
homicide to prevent felony on ac¬ 
cused’s person was involved. Boat- 
right V. State, 134 S.E. 91, 162 Ga. 


imposing duty of fl^bt 

jjy_^Hall V. Commonwealth, 47 S.W. 

2d 538, 242 Ky. 717 —Jarrell v. 
Commonwealth, 43 S.W.2d 177, 240 
345 —Gibson v. Commonwealth, 

34 *S.W.2d 936, 237 Ky. 33—Hall 
V. Commonwealth, 33 S.W.2d 686 
236 Ky. 674—Oliver v. Common¬ 
wealth, 33 S.W.2d 684, 236 Ky, 672 

_Slone V. Commonwealth, 33 S.W, 

2d 8, 236 Ky. 299 —Hopkins v. Com¬ 
monwealth, 28 S.W.2d 971, 234 Ky. 

676_Meade v. Commonwealth, 16 

S.W.2d 1016, 229 Ky. 207. 

Defense against rape 

In view of Code 1915 § 1471, de¬ 
fining justifiable homicide, an accused 
woman is entitled to an instruction 
on written request, on self-defense 
of her chastity in protecting herself 
from an attempted rape or an assault 
with intent to commit rape by de¬ 
ceased, made a felony under § 1480, 
and a charge in general terms on the 
law of self-defense in protection from 
death or great personal injury is not 
sufficient.—State v. Martinez, 230 P. 
379, 30 N.M. 178. 

Where third person participated 
with decedent in controversy, an in¬ 
struction from which the jury might 
understand that, if, viewed from his 
standpoint, accused was in danger 
from both decedent and the third 
person, he might embrace both in 
his defensive efforts, was required. 
—Gilmore v. State, 241 S.W. 492, 91 
Tex.Cr. 31. 

Instructions referring to testimony 
showing deceased was violent, 
quarrelsome, and dangerous per¬ 
son 

Ill.—People V. De Rosa, 39 N.E.2d 1, 
378 Ill. 557. 

Okl.—Fleetwood v. State, 109 P.2d 
240, 71 Okl.Cr. 147, 


Instruction defining dangerous man 
within the law of self-defense vvas 
correct.—Mayhall v. State, 92 So. ii, 

18 Ala.App. 290. 

94 . Ala.—Jones v. State, 96 So. 867. 
209 Ala. 655—^Newman v. State, 149 
So. 724, 25 Ala.App. 526. 

Cal.—People v. Jackson, 248 P. 1061, 

78 Cal.App. 442. 

Ga.—Turner v. State, 9 S.E. 2d 270, 
190 Ga. 316—Gay v. State, 161 S.E. 
603. 173 Ga. 793 —Jones v. State. 
158 S.E. 44, 172 Ga. 500—Holleman 
V. State. 154 S.E. 906. 171 Ga. 200. 
Ill.—People V. Scimeni, 147 N.E. 484, 
316 Ill. 591—People v. Black, 141 
N.E. 170, 309 Ill. 354. 

Ky—Anderson v. Commonwealth, 33 
S.W.2d 350, 236 Ky. 398 —Mullett 
V. Commonwealth, 26 S.W.2d 46; 
233 Ky. 785—Ball v. Common¬ 
wealth. 16 S.W.2d 793, 229 Ky. 139. 
Mo.—State v. Layton, 58 S.W.2d 454 
332 Mo. 216. 

Okl.—Burks v. State, 79 P.2d 619, 64 
Okl.Cr. 285. 

Tex.—McLaughlin v. State, 76 S.W.2d 
768, 127 Tex.Cr. 390—Perkins v. 
State, 46 S.W.2d 672, 120 Tex.Cr. 
399—Maynard v. State, 265 S.W. 
167, 98 Tex.Cr. 204. 

30 C.J. P 377 note 67. 

Applicability to issues and evidence 
in general see infra § 379. 

Instructions held applicable 
Ga.—Holley v. State, 14 S.E.2d 103, 
191 Ga. 804, appeal dismissed Hol¬ 
ley V. State of Georgia, 62 S.Ct. 
73, 314 U.S. 576, 86 L.Ed. 466— 
Caison V. State, 154 S.E. 337, 171 
Qa, 1 —Faulkner v. State, 144 S.E. 
193, 166 Ga. 645 —McKie v. State 
140 S.E. 625, 165 Ga. 210. 

Ky_Banks v. Commonwealth, 245 S. 

W. 296, 196 Ky. 639. 

N.D.—State V. Swift, 208 N.W. 388, 
*53 N.D. 916. 

30 C.J. P 377 note 67 [b]. 


97, Tex.—Allen v. State, 141 S.W. 
983, 64 Tex.Cr. 225. 

30 C.J. P 377 note 70. 

98. Ala.—Huff v. State, 126 So. 417, 

23 Ala.App. 426—Kirkley v. State, 

99 So. 56, 19 Ala.App. 570. 

Ga.—Little v. State, 142 S.E. 674, 
166 Ga. 189. 

Ill.—People V. Allen, 37 N.B.2d 854, 
378 Ill. 164. 

Iowa.—State v. Crutcher, 1 N.W.2d 
195, 231 Iowa 418. 

S.C.—State V. Blackstone, 154 S.E. 
*161, 157 S.C. 278. 

Tex.—Sessums v. State, 72 S.W.2d 
249, 126 Tex.Cr. 402 —Privett v. 
State. 44 S.W.2d 694, 119 Tex.Cr. 
455. 

Ysl. _ Mercer v. Commonwealth, 142 S. 

R 369, 150 Va. 588 — Fortune v. 
Commonwealth, 112 S.E. 861, 133 
Va. 669. 

Wyo.—State v. Radon, 19 P.2d 177, 45 
Wyo. 383. 

30 C.J. P 377 note 71. 

Excluding or ignoring issue as to 
apprehension of danger see infra 
§ 380 c. 

mstructxons held not erroneous 
Ga.—Jackson v. State, 120 S.E. 535, 
156 Ga. 842—Hanks v. State, 174 S. 
R 151, 48 Ga.App. 832. 

Ky.—Banks v. Commonwealth, 245 
S.W. 296, 196 Ky. 639. 

Mo.—State v. Miller, 143 S.W.2d 241, 
346 Mo. 846. 

Tex.—Clarich v. State, 129 S.W.2d 
291 137 Tex.Cr. 282—Hyles v. 

State. 92 S.W.2d 450, 130 Tex.Cr. 
154 —Gunn v. State, 252 S.W. 172, 
95 Tex.Cr. 276. 

30 C.J. P 377 note 71 [a]. 


96, Tex.—Taylor v. State, 56 S.W.2d 
646, 122 Tex,Cr. 507. 

30 C.J. P 377 note 68. 

96. Ark.—Flake v. State, 255 S.W. 
885, 161 Ark. 214. 

v. Todd, 214 P. 899, 28 

N.M. 518. 

I 30 C.J. P 377 note 69. 

175 


99 . Ala.—Cox V. State, 96 So. 83, 19 
Ala.App. 205. 

g G,—State V. Blackstone, 154 S.E. 
161, 157 S.C. 278. 

S.D—State v. Wilcox, 204 N.W. 369, 
48 S.D. 289. 

■VV.Va.—State v. Vest, 126 S.E. 587, 98 
W.Va. 138. 

30 C.J. P 378 note 72. 

Instructions held not erroneous 
Mo.—State v. Huett, 104 S.W.2d 252, 
340 Mo. 934. 

Okl._Brannon v. State, 217 P. 1060, 

24 Okl.Cr. 362. 
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§ 378 


(2) View of Facts from Standpoint of Ac¬ 
cused 

In some jurisdictions it is necessary to instruct 
the jury that, in determining the question as to appre¬ 
hension of danger as an element of self-defense, the facts 
and circumstances must be viewed from the standpoint of 
the accused. 

Subject to the rules, stated supra § 126, as to the 
mode by which the reasonableness of the belief of 
accused in the imminence of danger is to be deter¬ 
mined, it has been held proper and necessary in 
some jurisdictions to instruct the jury that in de¬ 
termining the question they should view the facts 
and circumstances from the standpoint of accused 


and this is true, although the issue is raised by the 
testimony of accused alone,2 although there must be 
some evidence of self-defense and an instruc¬ 
tion is erroneous which presents the issue from the 
standpoint of the jury, and leaves it to them to de¬ 
termine from their own view of the facts and cir¬ 
cumstances whether the apprehension of danger 
was such as to justify accused in using the force 
or means he did to protect himself.^ Nevertheh-ss, 
it is only the question of appearance of danger that 
must be viewed from accused’s standpoint, and it is 
erroneous to charge that the whole case should be 
so viewed.5 


Tex.—Wolf V. state, 253 S.W. 267, 95 
Tex.Cr. 237. 

30 C.J. p 378 note 72 [c]. 

1. Ind.—Males v. State, 156 N.E. 
403, 199 Ind. 196. 

Ky.—Lynch v. Commonwealth, 169 
S.W.2d 23. 293 Ky. 375—Gibson v. 
Commonwealth, 293 S.W. 1095, 219 
Ky. 546—Ayers v. Commonwealth, 
242 S.W. 624, 195 Ky. 343. 

N.C.—State v. Bryant, 197 S.E. 530, 
213 N.C. 752. 

Tex.—Beckham v. State, 120 S.W.2d 
97, 135 Tex Cr. 338—Parks v. State, 
99 S.W.2d 943, 131 Tex Cr. 464— 
Banks v. State, 97 S.W.2d 219, 131 
Tex,Cr. 196—McCullers v. State, 67 
S.W.2d 879, 125 Tex.Cr. 357—Hol¬ 
land V. State, 39 S.W,2d 35, 118 
Tex.Cr. 439—Shannon v. State, 36 
S.W.2d 521, 117 Tex.Cr. 429—Gil¬ 
bert V. State, 26 S.W.2d 644, 115 
Tex.Cr. 532—Bazan v. State, 12 S. 
W.2d 7SS, 111 Tex.Cr. 320—Gaither 
V. State, 3 S.W.2d 814, 109 Tex.Cr. 
154—Webster v. State, 289 S.W. 
689, 105 TexCr. 600—Seaton v. 

State, 288 S.W. 1082, 105 Tex.Cr. 
451—Hickox V. State, 285 S.W. 621, 
104 Tex.Cr. 649—Hart v. State, 276 
S.W. 233. 101 Tex.Cr. 514. 

30 C.J. p 378 note 74. 

Xweasonable belief of accused as to 
existence of facts, and not the truth 
of the facts, should be submitted to 
jury.—Bailey v. State, 17 S.W.2d 1051, 
112 Tex.Cr. 550—Bazan v. State, 12 
S.W.2d 7SS, 111 Tex.Cr. 320. 

Belief that codefeudaut acted in self, 
defense 

In prosecution for murder, instruc¬ 
tion in effect that jury could not ac¬ 
quit either of defendants on ground 
of self-defense unless he believed 
that his codefendant likewise acted 
in self-defense was erroneous, since 
each person accused had the right to 
act on appearances as they were pre¬ 
sented to him, regardless of what his 
codefendant believed or did.—Smith 
V. Commonwealth, 6 S.W.2d 464 224 
Ky. 446. 

Prom standpoint of accused as rea. 
sonable person 

CaL—People v. Spraic, 262 P. 795, 


87 Cal.App. 724—People v. Jackson, 
248 P. 1061, 78 CaLApp. 442. 

Ill.—People V. Grady, 44 N.E.2d 880, 
381 Ill. 224—People v. Allen, 37 N. 
E.2d 854, 378 Ill. 164—People v. 
Marchiando, 193 N.E. 127, 358 Ill. 
286—People v. Williams, 169 N.E. 
190, 337 Ill. 371—People v. Beil. 
153 N.E. 639, 322 Ill. 434—People 

V. Garippo, 151 N.E. 584, 321 Ill. 
157—People v. Scimeni, 147 N.E. 
484, 316 Ill. 591—People v. Dun¬ 
can. 145 N.E. 810, 315 Ill. 106— 
People V. Dugas. 141 N.E. 769, 310 
Ill. 291. 

Wash.—State v. Tyree, 255 P. 382, 
143 Wash. 313. 

From standpoint of accused as pru¬ 
dent and courageous man 
Iowa.—State v. Norton, 286 N.W. 476, 
227 Iowa 13—State v. Sipes, 209 N. 

W. 458, 202 Iowa 173, 47 A.L.R. 
407. 

From standpoint of man of ordinary 
judgment and prudence 
In murder prosecution, charge that 
plea of self-defense was not avail- 


was in danger of receiving serious 
bodily harm, and that the circum¬ 
stances would have to be such that 
a man of ordinary judgment and pru¬ 
dence would think so, was not error 
for failure to qualify the instruction 
by adding the words, “if situated un¬ 
der like circumstances.”—State v. 
McGee, 193 S.E. 303, 185 S.C. 184. 

Instructicns held sufficient 
Ark.—Moore v. State, 49 S.W.2d 1041, 
185 Ark. 1189—^Weaver v. State, 31 
S.W.2d 760, 182 Ark. 1186—Tatum 

V. State, 288 S.W. 904, 172 Ark. 
244—Sullivan v. State, 286 S.W. 
939, 171 Ark. 768—Garrett v. State, 
284 S.W. 734, 171 Ark. 297—Young¬ 
blood V. State, 255 S.W. 572, 161 
Ark. 144—Phares v. State, 249 S. 

W. 551, 158 Ark. 156. 

Ky.—^Washington v. Commonwealth, 
29 S.W.2d 13, 234 Ky. 734. 

Okl.—Fanning v. State, 224 P. 359, 
27 Okl.Cr. 27—Baker v. State, 210 
P. 292, 22 Okl.Cr. 224. 
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Tex.—McCoy v. State, 134 S.W.2d 
273, 138 Tex.Cr. 138—Liggins v. 
State, 97 S.W.2d 180, 131 Tex.Cr. 
110—Wade v. State, 263 S.W. 589, 

98 Tex.Cr. 27—Blackmon v. State, 
252 S.W. 803, 95 Tex.Cr. 116. 

30 C.J. p 378 note 74 [b]. 

2. Tex.—Nader v. State, 219 S.W. 

474, 86 Tex.Cr. 424—Rhea v. 

State, 148 S.W. 578, 67 Tex.Cr. 197. 

3. Mich.—People v. Robinson, 115 
N.W. 997, 152 Mich. 41. 

Tex.—Castlin v. State, Cr., 57 S.W. 
827. 

4. Ark.—Mills v. State, 272 S.W. 671, 
168 Ark. 1005. 

Ill.—People V. Clark, 13 N.E.2d 269,. 
368 Ill. 183. 

Ky.—McClain v. Commonwealth, 144 

S.W.2d 816, 284 Ky. 359—Pelfry v. 
Commonwealth, 74 S.W.2d 913, 255 
Ky. 442—Poe v. Commonwealth, 51 
S.W.2d 937, 244 Ky. 649—Ayers v. 
Commonwealth, 242 S.W. 624, 195 
Ky. 343. 

Tex.—Guajardo v. State, 24 S.W. 2d 
56, 113 Tex.Cr. 570—Stroud v. 

State, 24 S.W.2d 52, 113 Tex.Cr. 621 
—Carlile v. State, 18 S.W.2d 163, 
112 Tex.Cr. 554—Bazan v. State, 12 
S.W.2d 788, 111 Tex.Cr. 320—Milam 
V. State, 3 S.W.2d 97, 109 Tex.Cr. 
85—Hanks v. State, 269 S.W. 106, 

99 Tex.Cr. 218. 

30 C.J. p 379 note 77. 

Instructions held not erroneous 
Ky.—Jackson v. Commonwealth, 147 
S.W.2d 715, 285 Ky. 313—Hamilton 

V. Commonwealth, 18 S.W.2d 995, 
230 Ky. 207—Sizemore v. Common¬ 
wealth, 293 S.W. 1085, 219 Ky. 505 
—Nichols V. Commonwealth, 245 S. 

W. 518, 196 Ky. 706. 

Tex.—Simons v. State, 149 S.W.2d 
103, 141 Tex.Cr. 458—Huntsman v. 
State, 143 S.W.2d 587, 140 Tex.Cr. 
62—Shannon v. State, 30 S.W.2d 
331, 115 Tex.Cr. 249. 

30 C.J. p 379 note 77 [b]. 

5. Tex.—Lewis v. State, 231 S.W. 
113, 89 Tex.Cr. 345. 


I able unless accused struck fatal blow 
i or fired fatal shot believing that he 
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(3) Presumption of Deceased's Intent 

Where there Is evidence as to the use of a deadly 
weapon by the deceased, the court should instruct as 
to any statutory presumption of his intent to cause death 
or serious bodily injury. 

Under some statutes, as considered supra § 195, 
where there is evidence that deceased at the time 
of the homicide was attacking accused with a weap¬ 
on calculated to produce death, or serious bodily in¬ 
jury, a presumption arises that deceased intended 
to produce that result, as an element of the appre¬ 
hension of danger on the part of accused, and the 
court should instruct to that effect,® and, if such 
instruction is requested, and is justified by the evi¬ 
dence, a failure or refusal to give it constitutes re¬ 
versible error,*^ unless such matter is sufficiently 
covered by other instructions.® 


(4) Right to Arm Self 

Where self-defense is restricted by a charge on the 
issue of provoking the difficulty, the jury should also be 
instructed as to the accused's right to arm himself in 
anticipation of danger. 

Where the court restricts the issue of self-de¬ 
fense by submitting the issue of provoking the dif¬ 
ficulty, as considered supra subdivision b of this 
section, it should also instruct the jury as to ac¬ 
cused’s right to arm himself in anticipation of dan¬ 
ger,® and, where such an instruction is warranted 
by the evidence, a refusal to give it constitutes er- 
ror.i® Such an instruction, however, is neither 
necessary nor proper where such an issue is not 
raised by the evidence in the case,^^ as where the 
evidence shows that, although accused was carrying 
. a weapon at the time, he was doing so merely as 


6. Tex.—^Whatley v. State, 149 S.W. 

2d 9S, 141 TexCr. 436—Jamison v. 

State, 14S S.W.2d 405, 141 Tex.Cr. 

349—McCoy v. State, 117 S.W.2d 

787, 135 Tex.Cr. 73—McKee v. 

State, 115 S.W.2d 943, 134 TexCr. 

309—Gay v. State, 115 S.W.2d 929, 

134 TexCr. 356—Yarborough v. 

State, 84 S.\V.2d 729, 129 Tex.Cr. 

177—Hawkins v. State, Cr., 32 S. 

W.2d 202—Hoobler v. State, 24 S. 

W.2d 413, 114 Tex.Cr. 94—Bailey 

V. State, 17 S.W.2d 1051, 112 Tex. 

Cr. 550—Holland v. State, IS S.W. 

2d 626. 112 Tex.Cr. 164. 

30 C.J. p 379 note 82. 

Instructions as to accused’s intent 

see supra § 356. 

Conflicting evidence 

(1) AVhere evidence in murder 
prosecution was conflicting as to 
whether deceased carried gun when 
killed, refu.sal of instruction that, if 
deceased carried gun at such time 
and was attempting to murder or 
maim accused, it would be presumed 
that deceased designed to inflict in¬ 
jury, was error.—Miller v. State, 71 
S.\V.2d 516, 126 Tex.Cr. 220. 

(2) Where evidence is conflicting 
that deceased had weapon calculated 
to produce death, or serious bodily 
injury, the court properly charged 
that the jury were the exclusive 
judges of the facts and the weight of 
the testimony.—Richardson v. State, 
253 S.W. 273, 94 Tex.Cr. 616. 

Deceased nnamied 

(1) Where deceased was unarmed, 
instruction under statute defining 
presumption arising from use of 
deadly weapon by person slain was 
properly refused.—Jamison v. State, 
148 S.W.2d 405, 141 Tex.Cr. 349— 
Yancy v. State, 298 S.W. 908, 108 
Tex.Cr. 39. 

(2) Where evidence showed that 
accused disarmed deceased a few 
minutes before the killing, and that 
at the very time of the killing de- 

41 C.J.S.-12 


ceased was not armed, trial court er¬ 
roneously charged on the statutory 
presumption of design to inflict in¬ 
jury arising from use of a deadly 
weapon by deceased.—Henry v. State, 
123 S.W.2d 347, 136 Tex.Cr. 22. 

Refusal to instruct that one at¬ 
tacked at night may rely on presump¬ 
tion that aggressor is armed and in¬ 
tends serious injury was not error. 
—Jordan v. State, 296 S.W. 582, 107 
Tex.Cr. 307. 

Evidence held sufScient to require in¬ 
struction 

Tex.—Joubert v. State, 111 S.W.2d 
721, 133 Tex.Cr. 405—Pinksfon v. 
State, 69 S.W.2d 60, 125 Tex.Cr. 
472. 

30 C.J. p 379 note 82 [a]. 

Evidence held insufficient to require 
instruction 

Tex.—Green v. State, 97 S.W.2d 233, 
131 Tex.Cr. 218—McGrew v. State, 
SO S.W-2d 748, 128 Tex.Cr. 238— 
Starland v. State, 32 S.W.2d 657, | 
116 Tex.Cr. 423—Lawrence v. State, 
18 S.W.2d 181, 112 Tex.Cr. 659— 
McCall V. State, 18 S.W.2d 172, 
113 Tex.Cr. 62—Davis v. State, 296 
S.W. 596, 107 Tex.Cr. 357—Regit- 
tano V. State, 257 S.W. 906, 96 Tex. 
Cr. 477—Gunn v. State, 252 S.W. 
172, 95 Tex.Cr. 276. 

30 C.J. p 379 note 82 [b]. 

Instructions held sufficient or im¬ 
properly refused 

Tex.—Escobar v. State, 51 S.W. 2d 
346, 121 Tex.Cr. 303—Forrester v. 
State, 4 S.W.2d 966, 109 Tex.Cr. 
361. 

30 C.J. p 379 note 82 [c]. 

Instructions held erroneous or prop¬ 
erly refused 

Tex.—Green v. State, 97 S.W.2d 233, 
131 Tex.Cr. 218—Forrester v. State, 
4 S.W.2d 966, 109 Tex.Cr. 361. 

30 C.J. p 379 note 82 [e]. 

7. Tex.—^Whatley v. State, 149 S.W. 
2d 98, 141 Tex.Cr. 436—Owens v. 
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state, 68 S.W.2d 508, 125 Tex.Cr. 
393—Williams v. State, 67 S.W.2d 
269, 125 Tex.Cr. 104—Jernigan v. 
State, 17 S.W.2d 830, 112 TexCr. 
536—Holland v. State, 15 SW.2d 
626, 112 TexCr. 164—Lowe v. State, 
12 S.W.2d 221, 111 Tex.Cr. 137— 
Gaither v. State, 3 S.W.2d 814. 109 
Tex.Cr. 154—Carter v. State, 262 
SW. 79, 97 Tex.Cr. 508. 

30 C.J. p 379 note 83. 

8. Tex.—Stanley v. State, Cr., 44 S. 
W. 519. 

30 C.J. p 379 note 84. 

9. N.M.—State v. Burkett. 234 P. 
681, 30 N.M. 382. 

Tex.—Patton v. State, 86 S.W.2d 774 
129 Tex.Cr. 269—Nami v. State, 26f 
S.W. 595, 97 TexCr. 522. 

30 C.J. p 379 note 85. 

Instructions held sufficient 
Tex.—Goree v. State, 293 S.W. 827, 
106 Tex.Cr. 528. 

Restrictive instruction 

(1) Whether a charge regarding 
accused’s right to arm himself for* 
purpose of protection in event of at¬ 
tack is too restrictive must depend 
on the circumstances of the particu¬ 
lar case.—Jamison v. State, 148 S.W., 
2d 405, 141 Tex.Cr. 349. 

(2) Instructions held not too re¬ 
strictive.—Jamison v. State, supra— 
Anderson v. State, 217 S.W. 390, 86 
Tex.Cr. 207. 

10 . Tex.—Dunne v. State, 278 S.W. 

201, 102 Tex.Cr. 435—Frazier v. 

State, 272 S.W. 454, 100 Tex.Cr. 157 
—Moore v. State, 258 S.W. 476, 96 
Tex.Cr. 493. 

30 C.J. p 379 note 86. 

11. Tex.—Hunter v. State,, 128 S.W, 
2d 1176, 137 Tex.Cr. 289—Yancy v. 
State, 298 S.W. 908, 108 Tex.Cr. 39 
—Byler v. State, 294 S.W. 205, 106 
Tex.Cr. 570—Singleterry v. State^, 
273 S.W. 593, 100 Tex-Ci:. 399. 

30 C.J. p 379 note 87^ 



§ 379 

was his usual custom, and not in anticipation of 
danger from deceased nor is such an instruction 
required where the court instructs as to self-defense 
without any limitation as to provoking the diffi¬ 
culty.^^ 

g 379, -Applicability to Issues and Evi¬ 

dence in General 

An instruction on the law of self-defense must be 

12. Tex—Henderson v. State, 229 S. 


HOMICIDE 

applicable to, and supported by, the issues and evi- 
dence in the case. 

In accordance with the general rule as to instruc¬ 
tions see Criminal Law §§ 1310-1316, an instruc¬ 
tion on any phase of the law of self-defense must 
be applicable to, and supported by, the issues and 
evidence in the case,l^ and an instruction on self- 
defense, or any phase thereof, is erroneous, and if 
requested may be refused, where it is not based on, 
or supported by, the issues and evidence,^® as where 


W. 535, 89 Tex.Cr. 21. 

30 C.J. P 380 note 88. 

13. Tex.—Fisher v. State, Cr., 170 
S.W.2d 773—McCoy v. State. 134 
S.W.2d 273, 138 Tex.Cr. 138—Kerr 
V. State, 115 S.W.2d 672, 134 Tex. 
Cr. 368—Hyles v. State, 92 S.W.2d 
450. 130 Tex.Cr. 154 —Garriott v. 
State. 79 S.W.2d 848, 128 Tex Cr. 
103—Alvarado v. State, 77 S.W.2d 
534, 127 Tex.Cr. 499 —Chappell v. 
State, 61 S.W.2d 842, 124 Tex.Cr. 
187 —McMurray v. State. 45 S.W. 
2d 606, 119 Tex.Cr. 446—^Williams 

V. State, 34 S.W.2d 886, 117 Tex. 
Cr. 459—Victory v. State, Cr., 29 
S.W.2d 787—Gatlin v. State, 20 S. 

W. 2d 431, 113 Tex,Cr. 247—Beaty v. 
State, 291 S.W. 552, 106 Tex.Cr. 188 
—Honea v. State, 280 S.W. 819, 103 
Tex.Cr. 242—Singleterry v. State, 
273 S.W. 593, 100 Tex,Cr. 399. 

30 C.J. p 380 note 89. 

14. Iowa.—State v. Melia, 1 N.W.2d 
230, 231 Iowa 332. 

Miss.—Allen v. State, 104 So. 353, 
139 Miss. 605. 

Tex.—Prater v. State, 155 S.W.2d 934, 
142 TexCr. 626—Liggins v. State, 
97 S.W.2d 180, 131 Tex.Cr. 110— 
Adkison v. State, 32 S.W.2d 462, 116 
Tex.Cr. 489—Briggs v. State, 255 
S.W. 410, 95 Tex.Cr. 629—Gunn v. 
State, 252 S.W. 172, 95 Tex.Cr. 276. 
30 C.J. p 380 note 91. 

Instruction following accused’s tes¬ 
timony 

Instruction on self-defense which 
followed almost literally accused’s 
testimony was not erroneous.—Davis 
V. State, 296 S.W. 593, 107 Tex.Cr. 
208. 

15. Ala.—Green v. State. 189 So. 763, 
238 Ala. 143—Lewis v. State, 164 
So. 92, 231 Ala. 211—Hollingsworth 
V. State, 148 So. 845, 227 Ala. 54 
—^Deloney v. State, 142 So. 432, 225 
Ala. 65—Walker v. State, 126 So. 
848, 220 Ala. 544—Bowen v. State, 
117 So. 204, 217 Ala. 574—Prince 
V. State, 110 So. 407, 215 Ala. 276 
—Robinson v. State, 106 So. 134, 
213 Ala. 91—Husch v. State, 100 So. 
321, 211 Ala. 274—^White v. State, 
96 So. 709, 209 Ala. 546—Swindle 
V. State. 176 So. 372. 27 Ala.App. 
549, certiorari denied 176 So. 375, 
234 Ala. 621—Webb v. State, 157 
So. 262, 26 Ala.App. 241—^Hopkins 


V. State, 155 So. 891, 26 Ala.App. ’ 
213—Murphy v. State, 144 So. 114, 

25 Ala.App. 237—English v. State. 

125 So. 206, 23 Ala.App. 336—Fer¬ 

guson V. State, 105 So. 435, 21 Ala. 
App. 116—Stewart v. State, 3 04 So. 
677, 20 Ala.App. 630—Largin v. 

State, 104 So. 50, 20 Ala.App. 550— 
Lakey v. State, 101 So. 537, 20 Ala. 
App. 78, certiorari denied Ex parte 
Lakey, 101 So. 541, 211 Ala. 615 
—Whigham v. State, 101 So. 98, 20 
Ala.App. 129—Bell v. State, 100 So. 
196, 19 Ala.App. 666—Valentine v. 
State, 98 So. 483, 19 Ala.App. 510 
—King V. State, 96 So. 636, 19 Ala. 
App. 153, certiorari denied Ex parte 
King, 96 So. 639, 209 Ala. 446— 
Hamlett v. State, 96 So. 371, 19 
Ala.App. 218—Burgess v. State, 92 
So. 911, 18 Ala.App. 529, certiorari 
denied Ex parte Burgess, 93 So. 922, 
208 Ala. 696—Teel v. State, 92 So. 
518, 18 Ala.App. 405, certiorari de¬ 
nied Ex parte State ex rel. Attor¬ 
ney General, 92 So. 606, 207 Ala. 
349—Clark v. State, 91 So. 328, 18 
Ala.App. 209, certiorari denied 91 
So. 921, 207 Ala. 710. 

Ariz.—State v. Myers, 125 P.2d 441, 
59 Ariz. 200—^Walker v. State, 83 P. 
2d 994, 52 Anz. 480—Judd v. State, 
16 P.2d 720, 41 Anz. 176. 

Ark.—Bramlett v. State, 156 S.W.2d 
226, 202 Ark, 1165—Decker v. State, 

126 S.W.2d 110, 197 Ark. 742—Cor¬ 
nelius V. State, 290 S.W. 54, 172 
Ark. 1176—Season v. State, 265 S. 
W. 956, 166 Ark. 142—Stacy v. 
State, 264 S.W. 967, 165 Ark. 614— 
Jones V. State, 263 S.W. 961, 165 
Ark. 250. 

Cal.—People v. Kellogg, 57 P.2d 1305, 
6 Cal.2d 448—^People v. Connelly, 
234 P. 374, 195 Cal. 584—People v. 
Hoffman, 232 P. 974, 195 Cal. 295— 
People V. Donnelly, 210 P. 523, 190 
Cal. 57. 

Fla.—^Williamson v. State, 133 So. 
109, 101 Fla. 1219—Powell v. State, 
102 So. 6'52, 88 Fla. 366—Cruce v. 
State, 100 So. 264, 87 Fla. 406. 
Ga.—Hall v. State, 171 S.E. 274, 177 
Ga. 794—Speed v. State, 168 S.E. 
891, 176 Ga, 751—Adams v. State, 
148 S.E. 386, 168 Ga. 530—Garrett 
V. State, 122 S.E. 211, 157 Ga. 817 
—Clarke v. State, 16 S.E.2d 445, 65 
Ga.App. 750—Roberson v. State, 195 
S.E. 881, 57 Ga.App. 495—Creamer 
v. State, 171 S.E. 166, 47 Ga.App. 
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060—Powell V. State, 170 S.E. 401, 

47 Ga.App. 299—Martin v. State, 
113 S.E 27, 28 Ga.App. 723. 

Ill.—People V. Sullivan, 177 N.E. 733, 
345 Ill. 87—People v. Faught, 175 
N.E. 446, 343 Ill. 312—People v. 
Duncan, 145 N.E. 810, 315 Ill. 106. 
Iowa.—State v. Johnson, 234 N.W. 
263, 211 Iowa 874. 

Ky.—Anderson v. Commonwealth, 166 
S.W.2d 30, 291 Ky. 727—Combs v. 
Commonwealth, 165 S.W.2d 832, 292 
Ky. 1—Ferguson v. Commonwealth, 
163 •S.W.2d 449, 291 Ky. 222— 

Flowers v. Commonwealth, 128 S. 
W.2d 961, 278 Ky. 518—Common¬ 
wealth V. Branham, 120 S.W. 2d 
234, 274 Ky. 730—Fitch v. Com¬ 
monwealth, 103 S.W.2d 98, 267 Ky. 
646 —Austin v. Commonwealth, 90 
' S.W.2d 1033, 262 Ky. 561—Higgs v. 
Commonwealth, 75 S.W.2d 21, 255 
. 547 —Poore v. Commonwealth, 
61 S.W.2d 320, 249 Ky. 665—Reyn¬ 
olds v. Commonwealth, 61 S.W.2d 
288, 249 Ky. 644—Hatfield v. Com¬ 
monwealth, 58 S.W.2d 634, 248 Ky. 
342—McGee v. Commonwealth, 55 
■SW.2d 382, 246 Ky. 445—Stahl v. 
Commonwealth, 50 S.W.2d 952, 244 
Ky. 356—Spencer v. Common¬ 
wealth, 35 S.W.2d 319, 237 Ky. 2S3 
—Cook V. Commonwealth, 24 S.W. 
2d 269, 232 Ky. 613—Howard v. 
Commonwealth, 21 S.W.2d 235, 231 
Ky. 150—Keller v. Commonwealth, 
20 S.W.2d 998, 230 Ky. 815—Mor¬ 
gan V. Commonwealth, 15 S.W.2d 
273, 228 Ky. 432—^Clark v. Com¬ 
monwealth, 13 S.W.2d 250, 227 Ky. 
418—King V. ComJnonwealth, 7 ’S. 
W.2d 228, 224 Ky. 822—Dockery v. 
Commonwealth, 292 S.W. 336, 218 
Ky. 703—Gurley v. Commonwealth, 
291 S.W. 40, 218 Ky. 236—Hayes v. 
Commonwealth, 276 S.W. 160, 210 
Ky. 449—Griffin v. Commonwealth, 
265 S.W. 327, 20-4 Ky. 783—Terrell 
V. Commonwealth, 240 S.W. 81, 194 
Ky. 60S. 

La.—State v. Poole, 100 So. 613, 156 
La. 434. 

Mass.—Commonwealth v. Peterson, 
154 N.E. 260, 257 Mass. 473. 

Miss.—Gordon v. State, 9 So.2d 877— 
Irby V. State, 185 So. 812, 186 Miss. 
161—^Wright V. State, 139 So. 846, 
162 Miss. '592. 

Mo.—State v. Pillow, 169 S.W.2d 414, 
419, citing Corpus ■ Jhris—State v. 
Gadwood, 116 ■S.W.2d 42, 342 Mo. 
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an issue of self-defense is not raised or supported by | the pleading or evidence and especially is it prop- 


466—State v. Boyer, 112 S.W.2d 
575, 342 Mo. 64—State v. Williams, 
S7 S.W.2d 175, 337 Mo. 884, 100 A. 
Li.R. 1503—State v. Golden, 40 S. 
W.2d 1044—State v. McXeese, 284 
S.W. 785—State v. McGehee, 274 
S.W. 70, 308 Mo. 560—State v. Rob¬ 
erts, 242 S.W. 669, 294 Mo. 284. 

Nev.—State v. Cyty, 256 P. 793, 50 
Nev. 256, 52 A.L.R. 1015. 

—State V. Firth, 136 A. 345, 103 
N.J.Law 275. 

N.M.—State v. Aragon, 292 P. 225, 35 
N.M. 198. 

— State V. Anderson, 22 S.E.2d 
271, 222 N.C. 14S—State v. Wall, 
11 ’s.E.2d 880, 218 N.C. 566. 

Ohio.—Rucker v. State, 162 N.E. 802, 
119 Ohio St. 189. 

Okl.—Arner v. State, 15 P.2d 1046, 
54 OklCr. 114. 

S.C.—State V. Pittman, 134 S.E. 514, 
137 S.C. 75—State v. Peeples, 120 
S.E. 361, 126 S.C. 422. 

Tex.—Conn v. State, 158 SW.2d 503, 
143 Tex.Cr. 367—Kerr v. State, 115 
S.W.2d 672, 134 TexCr. 368—San¬ 
tos V. State, 93 S.W.2d 443, 130 
Tex.Cr. 167—Boyd v. State, 83 S. | 
W.2d 326, 128 Tex.Cr. 539—Prendez 

V. State, 77 S.W,2d 660, 127 Tex.Cr. 
574—Jones v. State, 69 S,W.2d 65, 
125 Tex.Cr. 454—Holland v. State, 
61 S.W.2d 838, 124 Tex.Cr. 348— 
Smith V. State, 61 S.W.2d 835, 124 
Tex.Cr. 389—Phillips v. State, 61 
S.W.2d 117, 124 Tex.Cr, 260—Mack- 
ley V. State, 59 S.W.2d 128, 123 
TexCr. 442—Malm v. State, 57 S. 

W. 2d 167, 122 Tex.Cr. 650—Curtis 

V. State. 46 S.W.2d 303, 119 Tex.Cr. 

398—McDaniel v. State, 42 SW.2d 
435, 119 Tex.Cr. 442—Stoker v. 

State, 42 S.W.2d 72, 118 Tex.Cr. 
524—Davis v. State, 36 S.W.2d 744, 
117 Tex.Cr. 377—Lipscomb v. State, 
34 S.W.2d 868, 116 Tex.Cr. 25— 
Guajardo v. State, 24 S.W.2d 56, 
113 TexCr. 570—Sullivan v. State, 
16 S.W.2d 1086, 112 Tex,Cr. 406— 
Hoover v. State, 5 S.W.2d 982, 109 
Tex.Cr. 564—Blackwell v. State, 
294 S.W. 852, 107 Tex.Cr. 58—Mead¬ 
or V. State, 289 S.W. 691, 105 Tex. 
Cr. 590—Patterson v. State, 289 S. 

W. 398, 105 Tex.Cr. 508—Fleming 

V. State, 274 S.W. 616, 101 Tex.Cr. 
19—Gray v. State, 270 S.W. 173, 
99 Tex.Cr. 484—^IValker v. State, 
267 S.W. 988, 98 Tex.Cr. 663— 

Rezeau v. State, 254 S.W. 574, 95 
Tex.Cr. 323. 

Va.—Bausell v. Commonwealth, 181 
S.E. 453, 165 Va. 669—Scott v. 
Commonwealth, 129 S.E. 360, 143 
Va. 510—Jones v. Commonwealth, 
115 S.E. 572, 135 Va. 545—Harris 
v. Commonwealth, 114 S.E. 597, 
134 Va. 688. 

Wyo.—State v. Eldredge, 21 P.2d 545, 
45 Wyo. 488. 

30 C.J. p 380 note 92. 


Self-defense as against persons other 
than deceased 

Ky.—Campbell v. Commonwealth, 157 
S.W.2d 729, 289 Ky. 34—Anderson 
v. Commonwealth, 156 S.W.2d 860, 
288 Ky. 576—Couch v. Common¬ 
wealth, 145 S.W.2d 49, 284 Ky. 445 
—Combs v. Commonwealth, 140 S. 
W.2d 380, 282 Ky. 786—Couch v. 
Commonwealth, 136 S.W. 2d 781, 
281 Ky. 543—Akers v. Common¬ 
wealth, 112 S.W.2d 411, 271 Ky. 
434—Maupin v. Commonwealth, 101 
S.W.2d 914, 267 Ky. 212—Car¬ 

michael v. Commonwealth, 94 S.W. 
2d 3, 263 Ky. 830—Ste-ppe v. Com¬ 
monwealth, 82 S.W.2d 816, 259 Ky. 
585—Etherton v Commonwealth, 
55 S.W.2d 343, 246 Ky. 553—Tibbs 

V. Commonwealth, 45 S.W.2d 482, 
241 Ky. 809—^Howard v. Common¬ 
wealth, 20 S.W.2d 748, 230 Ky. 738. 

Tex.—Rodriguez v. State, Cr., 166 S. 

W. 2d 710. 

Defense against vicious animal 

(1) Accused prosecuted for murder 
and convicted of reckless shooting 
was not entitled to requested in¬ 
struction that he could shoot on pub¬ 
lic highway for defense against dog, 
in absence of evidence that dog at¬ 
tempted to bite accused or compan¬ 
ions.—Huff V. Commonwealth, 63 S. 
W.2d 606, 250 Ky. 486. 

(2) Where accused prosecuted for 
murder claimed to have been shoot¬ 
ing at vicious dogs, evidence as to 
impending danger from dogs did not 
warrant instruction respecting self- 
defense.—Huff V. Commonwealth, 79 
S.W.2d 940, 258 Ky. 274. 

16. Ala—Brown v. State, 165 So. 

405, 27 Ala.App. 32. 

Cal.—People v. Silver, 108 P.2d 4, 16 
Cal.2d 714, prior opinion, App., 102 
P.2d 763—People v. Roe, 209 P. 560, 
189 Cal. 548—People v. La Vers, 20 
P.2d 967, 130 Cal.App. 708. 

Fla,—Hopson v. State, 168 So. 810, 
127 Fla. 243. 

Ga.—Black v. State, 199 S.E. 810, 187 
Ga. 136. 

Ill.—People V. Kessler, 164 N.E. 840, 
333 Ill. 451. 

Ky.—Davenport v. Commonwealth, 
148 S.W.2d 1054, 285 Ky. 62S— 
Milton V. Commonwealth, 114 S. 
W.2d 1138, 272 Ky. 659—Farley v. 
Commonwealth, 93 SW.2d 858, 263 
Ky, 769—Hurd v. Commonwealth, 
78 S.W.2d 9, 257 Ky. 315—Tappan 
V. Commonwealth, 54 S.W.2d 333, 
245 Ky. 750—Baker v. Common¬ 
wealth. 276 S.W. 550, 210 Ky. 524— 
Rowe v. Commonwealth, 268 S.W. 
571, 206 Ky. 803. 

]y[o.—State V. Singleto-n, 77 S.W.2d 
80—State v. Houston, 292 S.W. 728 
—State V. Lemon, 263 S.W. 186. 
S.D.—State v. Staley, 223 N.W. 943, 
54 S.D. 552, reversed on other 
grounds 229 N.W. 373, 56 S.D. 495. 
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Tenn.—Green v. State, 285 S.W. 554, 
154 Tenn. 2 6. 

Tex.—Stephens v. State, Cr., 165 S. 
W.2d 721—Fambro v. State, 154 S. 
W.2d 840, 142 TexCr. 473—Pounds 
V. State, 150 S.W.2d 798, 142 Tex. 
Cr. 52—Hamilton v. State, 150 S.W. 
2d 395, 141 Tex.Cr. 614, certiorari 
denied Hamilton v. State of Texas, 
62 S.Ct. 117, 314 U.S. 609, 86 L Ed. 
490—Campbell v. State, 138 S.W. 
2d 1091, 139 Tex.Cr. 379—Broussard 
V. State, 129 S.W.2d 295, 137 Tex. 
Cr. 273—Beverly v. State, 115 S.W. 
2d 652, 134 Tex.Cr. 331—Beverly v. 
State, 99 S.W.2d 925, 131 Tex.Cr. 
433—Barnes v. State, 87 S.W.2d 
486, 129 Tex.Cr. 309—Studdard v. 
State, 27 S.W.2d 820, 115 Tex.Cr. 
402—Milam v. State, 3 S.W.2d 97, 
109 Tex.Cr. 85—Bates v. State, 275 
SW. 1064, 101 Tex.Cr. 230. 

Va.—Shiflett v. Commonwealth, 130 
S.E. 777, 143 Va. 609. 

30 C.J. p 381 note 93. 

Unless accused did some aflSlrma- 
tive act under claim of self-defense, 
a charge on the right of self-defense 
does not become material.—Hunts¬ 
man V. State. 143 S.W.2d 587, 140 
TexCr. 63. 

Where testimony raising issue of 
self-defense was remote and trivial, 
failure properly to charge self-de¬ 
fense was not error.—Yeager v. 
State, 3 SW.2d SOS, 109 TexCr. 213. 

Accused’s statement in confession 
that he and decedent got into fight 
and he shot deceased in self-defense, 
did not require charge on justifiable 
homicide on the ground of self-de¬ 
fense.—Minter v. State, 123 S E. 297, 
158 Ga. 137. 

Where accused pleads guilty, in¬ 
struction to find him guilty as 
charged without giving instruction 
on self-defense, is not error.—Hous¬ 
ton v. Commonwealth, 109 S.W. 2d 
45, 270 Ky. 125. 

Where defense is that accused did 
not kill or participate in the homi¬ 
cide, instruction on self-defense is 
not necessary. 

Ky.—Fitch v. Commonwealth, 103 S. 

W.2d 98, 267 Ky. 646. 

Mo.—State v. Knight, 278 S.W. 1026, 
312 Mo. 411. 

I Okl.—Galliher v. State, 42 P.2d 148, 
56 Okl.Cr. 430—Smith v. State, 212 
P. 1012, 22 Okl.Cr. 383. 

Tex.—Bryant v. State, 271 S.W. 610, 
99 Tex.Cr. 600. 

30 C.J. p 381 note 93 [a] (1). 

Where defense is that homicide 
was accidental, instruction on self- 
defense is not necessary. 

Ga.—Black v. State, 124 S.E. 805, 32 
Ga.App. 754. 

Idaho.—State v. Tharp, 284 P. 201, 48 
Idaho 636. 

Ky.—Cook V. Commonwealth, 91 S.W. 



§ 379 

er to refuse a requested instruction based on the the¬ 
ory of self-defense, where the evidence shows such 
theory to be untenable, and that the contrary was 
true,!'^ as where the evidence shows that accused 
was at fault in bringing on the difficulty, and could 
have safely retreated and in such a case the 
court, on the other hand, may instruct that the law 
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of self-defense cannot be invoked.^® Thus, where 
it is not applicable to, and supported by, the issues 
and evidence in the case, 3.n instruction is errone¬ 
ous, and may be refused, as to accused’s duty to 
retreat,20 or as to the right of the jury to consider 
the relative strength of the parties ,21 or to consider 
their characters and dispositions.22 


2d 25, 262 Ky. 71S—Carter v. Com¬ 
monwealth, SI S.'W.2d SS3, 25S 
SOT—Pelfrey v. Commonwealth, 57 
S.T\’.2d 474, 247 Ky. 484—Maiden 
V. Commonwealth, 262 S.W. 5S8, 20o 
Ky. 446. 

^lo.—State V. Whitchurch, 96 S.W.2d 
30, 339 Mo. 116. 

Okl.— Smith V. State, 297 P. 1060, 
50 Okl.Cr. 342—Roberts v. State, 
251 P. 612, 36 Okl.Cr. 2S. 

30 C.J. p 3S1 note 93 [a] (3). 

Where evidence raises issue of de¬ 
fense of another, an instruction need 
not be given on self-defense. Hodge 
V. State, 67 S.W.2d 616, 125 Tex.Cr. 
217. 

Where defense is alibi, an instruc¬ 
tion on self-defense is not necessary. 
Ky.—Anderson v. Commonwealth, 166 
S.W.2d 30, 291 Ky. 727. 

Tex.—Hodge v. State, 67 S.W.2d 616, 
125 Tex.Cr. 217. 

30 C.J. p 3S1 note 93 [a] (2). 

Where accused testifies denying his 
participation or testifies that he was 
an eyewitness to the homicide, in¬ 
structions on self-defense need not 
be given in murder 'prosecution.— 
Carter v. Commonwealth, 81 S.W.2d 
SS3, 258 Ky. 807. 

Charge not constituting self-defense 
instruction 

Where there was no claim that the 
killing was in self-defense, the state¬ 
ment, in the instructions defining 
murder and voluntary manslaughter, 
of the customary phrase “and not in 
his necessary, or reasonably appar¬ 
ently necessary self-defense,” was 
not an instruction on self-defense, 
which would have been unsupported 
by the evidence.—Ellison v. Common¬ 
wealth, 242 S.W. 368, 195 Ky. 370. 

17. Ala.—Johnson v. State, 130 So. 
175, 221 Ala. 632. 

Ariz.—Miranda v. State, 26 P.2d 241, 
42 Ariz. 358. 

Ark.—Stanley v. State, 62 S.W.2d 
968, 187 Ark. 779. 

Cal.—People v. Mohammed, 208 P. 
963, ISO Cal. 429. 

D.C.—Laney v. U. S., 294 F. 412, 54 
App.D.C. 56. 

Ill.—People v. Booker, 38 N.E.2d 32, 
378 Ill. 334, 

low'a—State v. Russo, 188 N.W, 660, 
193 Iowa 992'. 

Ky.—Cottrell v. Commonwealth, 111 
S.W.2d 445, 271 Ky. 52—Clark v. 
Commonwealth, 108 S.W.2d '532, 269 
Ky. 5S7—Payne v. Commonwealth, 
75 S.W.2d 14, 255 Ky. 533—Hatfield 
V. Commonwealth, 58 S.W.2d 634, 


■»4S Ky. 342—Simpson v. Common- 
wealth, 53 SAV-Sd 364, 245 Ky. 202^ 
Mass.—Commonwealth v. Trippl, 167 
X.E. 354, 268 Mass. 227. 

T\j;o—State v. Bennett, 87 S.W.2d 159. 
T^C.—State v. Cureton, 3 SE.2d 343, 
215 N.C. 778. 

Okl—Scott v. State, 268 P. 312, -40 
Okl.Cr. 296. 

Tex.—Fambro v. State, 154 S.W.2d 
840, 142 Tex.Cr. 473—Webb v. 

State, 106 S.W.2d 683, 133 Tex.Cr. 
32. 

Va.—Sims v. Commonwealth, 115 S. 

E. 382, 134 Va. 736. 

Wyo.—state V. Flory, 276 P. 458, 40 
Wyo- 184. 

30 C.J. p 382 note 94. 

Where deceased was killed from 
ambush, refusal to instruct on self- 
defense was proper.—Nash v. Com¬ 
monwealth, 42 B.W,2d 898, 240 Ky. 
691. 

Where deceased was killed while 
he lay on bed by shot fired through 
a window of his cabin, refusal to give 
instructions on self-defense was not 
error.—Canada v. Commonwealth, 136 
S.W.2d 1061, 281 Ky. 641. 

Where accused testified he was so 
intoxicated that he could not enter¬ 
tain belief that he was m danger, 
instruction on self-defense was prop¬ 
erly refused.—Young v. State, 292 P. 
867, 48 Okl.Cr. 443. 

Commission of homicide while per¬ 
petrating burglary or robbery 
Cal.—Peciple v. Di Donato, 265 P. 978, 
90 Cal.App. 366. 

Ga.—Biggers v. State, 155 S.E. 201, 
171 Ga. 596. 

Ind.—Burns v. State, 136 N.E. 857, 
192 Ind. 427. 

Mo.—State v. Boyer, 112 S.W.2d 575, 
342 Mo. 64—State v. Hamilton, 85 
S.W.2d 35, 337 Mo. 460. 

Tex.—^Williams v. State, 48 S.W.2d 
304, 120 Tex.Cr. 484—Burks v. 

State, 260 S.W. 181, 97 Tex.Cr. 113 
—Hedrick v. State, 51 S.W. 252, 40 
Tex.Cr. 532. 

18. Ky.—Jones v. Commonwealth, 60 
S.W.2d 991, 249 Ky. 502. 

30 C.J. p 382 note 95. 

Instructions as to provoking diffi¬ 
culty generally see supra § 378 b. 

19. Cal.—People v. Peter, 14 P.2d 
166, 125 CaLApp. 657—People v. 
Will, 248 P. 1078, 79 Cal.App. 101 
—People V. Bannon, 209 P. 1029, 
59 Cal.App. 50. 

Ky.—Keyes v. Commonwealth, 114 S. 
W.2d 742, 272 Ky. 628—Johnson v. 
Commonwealth, 53 S.W.2d 343, 245 
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Ky. 146—Ritchie v. Commonwealth, 

48 S.W.2d 1072, 243 Ky. 479. 

Miss.—Woodward v. State, 178 So. 
469, 180 Miss. 571, overruling sug¬ 
gestion of error, 177 So. 531, 180 
Miss. 571—Durham v. State, 131 
So. 422, 158 Miss. 833—Stubblefield 
V. State, 107 So. 663, 142 Miss. 787 
Mo.—State v. Peters, 242 S.W. 894. 

30 C.J. p 382 note 96. 

20 . U.S.—De Groot v. U. S., C.C.A, 
Alaska, 78 F.2d 244. 

Ala.—Roan v. State, 143 So. 454, 22'5 
Ala. 428—Johnson v. State, 112 So. 
234, 215 Ala. 6 43—Grubbs v. State, 
105 So. 583, 213 Ala. 576—Merrill 

V. State, 115 So. 701, 22 Ala.App. 
350—La Farlett v. State, 99 So. 
737, ID Ala.App. 596—King v. State, 
96 So. 636, 19 Ala.App. 153, cer¬ 
tiorari denied Ex parte King, 96 
So. 639, 209 Ala. 446. 

Fla.—Wood V. State, 156 So. 125, 115 
Fla. 359. 

Iowa.—State v. Sipes, 209 N.W. 458, 
202 Iowa 173, 47 A.L.R. 407. 

Ky.—^Collins v. Commonwealth, 13 S. 

W. 2d 263, 227 Ky. 349. 

KT.c. —State v. Watson, 24 S.E.2d 540, 
222 N.C. 672—State v. Glenn, 150 
S.E. 663, 198 N.C. 79—State v. 

Dills, 146 S.E. 1, 196 N.C. 457. 

S,C.—State v. Cleland, 145 S.E. 628, 
148 S.C. 86. 

Wash.—State v. Hilsinger, 9 P.2d 357, 
167 Wash. 427. 

Wyo.—State v. Flory, 276 P. 458, 40 
Wyo. 184. 

30 C.J. p 382 note 97. 

21- Ala.—Lovelady v. State, 136 So. 

871, 24 Ala.App. 502. 

Tex.—Blackmon v. State, 252 S.W. 

803, 95 Tex.Cr. 116. 

30 C.J. p 382 note 98. 

Where combat was entirely one 
with deadly weapons, and no resort 
to physical violence appeared, re¬ 
quested charge that jury must take 
into consideration relative strength 
of parties was properly refused.— 
Robinson v. State, 274 S.W. 137, 100 
Tex.Cr. -424. 

Instructions held warranted 
Tex.—Phelps v. State, 92 S.W.2d 447, 
130 Tex.Cr. 189. 

30 C.J. p 382 note 98 [a], 

22. Ala.—Corbin v. State, 98 So. 132, 
19 Ala.App. 439, certiorari denied 
Ex parte Corbin, 98 So. 134, 210 
Ala. 369—Namie v. State, 92 So- 
915, 18 Ala.App. 458. 

Ga.—Porter v. State, 178 S.E. 151, 
180 Ga. 147. 
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41 C.J.b. 

Ilbistrative tnatter. After giving an instruction 
as to the right of self-defense the court may state, 
as an illustration, a hypothetical case which is clear¬ 
ly within the rule laid down.23 

g 3g0. -Excluding or Ignoring Issues or 

Evidence 

a. In general 

1). Aggression or provocation 

c. Apprehension of danger 

d. Duty to retreat or avoid danger 

a. In General 

An instruction is erroneous, and, if requested, may be 


refused, which ignores or tends to excfude seif-defense 
from the consideration of the jury where such defense is 
in issue and is supported by evidence. 

Where self-defense is in issue and there is evi¬ 
dence to show it, an instruction is erroneous, and, 
if requested, may properly be refused, which ig¬ 
nores or tends to exclude such defense from the 
consideration of the jury,-*^ or which ignores or 
tends to exclude any material phase or element of 
such defense,-^ or any material fact or issue rela¬ 
tive to such defense, which is supported by the evi- 
dence.26 Thus an instruction that, if the evidence 
of accused on the subject of self-defense raises a 


—state V. Jenkins, 37 S.W.2d 433, 
327 Mo. 326. 

Tex.—Martinez v. State, 152 S.W.2d 
369. 142 Tex.Cr. 313. 

30 C.J. p 3S3 note 99. 

Instructions held warrajited by evi¬ 
dence 

Ga.—Tatum v. State, 197 S.E. 51, 57 
Ga.App. 849. 

30 C.J. p 3S3 note 99 [a]. 

23. Cal.—People v. Campbell, 30 Cal. 
312. 

S.C.—State V. Boozer, 75 S.E. 864, 9w 
S.C. 495. 

30 C.J. p 383 note 1. 

24. Ala.—Johnson v. State, 130 So. 
175. 221 Ala. 632—Wiggins v. State, 
143 So. 188, 25 Ala.App. 192. 

^Vrk—Deatherage v. State, 108 S.W. 

2d 904, 19-4 Ark, 513. 

Ga.—Gordon v. State, 136 S.E. 144, 
163 Ga. 388. 

Ill.—People V. Biella, 28 N.E.2d 111, 
374 Ill. 87—People v. Clark, 13 N, 
E.2d 269, 368 Ill. 183—People v. 
Doody, 175 N.E. 436, 343 Ill. 194— 
People V. Kowalski, 163 N.E 399, 
332 Ill. 167—People v. Duncan. 145 
N.E. 810, 315 Ill. 106—People v. 
Black, 141 N.E. 170, 309 Ill. 354— 
People V. Durand, 139 N.E. 78, 307 
Ill. 611—People V. Jarvis, 138 N.E. 
102, 306 Ill. 611. 

Ky.—Bowman v. Commonwealth, 143 
S.W.2d 1051, 2S4 Ky. 103—Smith 

V. Commonwealth, 22 'S.W.2d 418 
232 Ky. '52—Boone v. Common¬ 
wealth, *9 S.W.2d 707, 225 Ky. 57“ 
—Cornett v. Commonwealth, 2 48 S. 

W. 540. 198 Ky. 236—Bowling v 
Commonwealth, 244 S.W. 306, 196 
Ky. 182. 

Minn.—State v. Klym, 282 N.W. 655 
204 Minn. 57. 

]Mo.—State v. Davis, 12 SW.2d 426, 
321 Mo. 598—State v. Jones, 273 
S.W. 730, 309 Mo. 50. 

]Sr.y. —People V. Danzillo, 33 N.T.S.2d 
982, 263 App.Div. 400. 

N.C.—State V. MeHaffey, 138 S.E. 337, 
194 N.C. 28. 

S.C.—State V. McAlister, 147 S.E. 
310, 149 S.C. 367—State v. Lowman, 
133 S.E. 457, 134 S.C. 485. 

Tex.—Schmidt v. State, 116 S.W.2d 
388, 134 Tex-Cr. 475—Scherpig v. 


State. 13 S.W.2d 872, 112 Tex.Cr. 
61—Clark v. State, 268 S W. 465, 
99 TexCr. 80—Yeager v. State, 256 
S.W. 914, 96 Tex.Cr. 124—Winn v. 
State, 239 S.W. 947, 91 Tex.Cr. 455. 
Utah.—State v. Pagialakis, 238 P. 
256. 65 Utah 552. 

Va.—Barnard v. Commonwealth, 114 
S.E. 563. 134 Va. 613. 

30 C.J. p 383 note 3. 

Instructions excluding or ignoring is¬ 
sues generally see Criminal Law § 
1317. 

Necessity for instructions as to self- 
defense generally see supra § 375. 

Defense against attach by several 
persons 

Ky.—Lovelace v. Commonwealth, 147 
S.W 2d 1029. 285 Ky. 326—Lovell v. 
Commonwealth, 75 S.W 2d 4, 256 
Ky. 518—Phillips v. Common¬ 
wealth. 59 S.W.2d 552, 248 Ky. 643 
—^Williams v. Commonwealth, 14 S. 
W.2d 1077, 228 Ky. 322—Jones v. 
Commonwealth, 273 S.W. 86, 209 
Ky. 546. 

Tex,—^IVilson v. State, 145 S.W.2d 
890, 140 Tex.Cr. 424—Handy v. 

State, 126 S.W.2d 30. 136 Tex.Cr. 
208—Trotti v. State, 118 S.W.2d 
309, 135 Tex.Cr. 196—Jones v. State, 
39 S.W.2d 76, 118 Tex.Cr. 458— 
Jackson v. State, 39 S.W.2d 63, 118 
Tex Cr. 448—Hernandez v. State, 
6 S.W,2d 748, 109 Tex.Cr. 603— 
Butler V. State, 3 S.W.2d 101, 109 
Tex.Cr. 113—Martin v. State, 294 
SW 595, 107 TexCr. 46—Stephens 
v. State. 287 S.W. 247, 105 Tex.Cr. 
161. 

Instructions held not erroneous 
Ark.— Wilson v. State, 159 S.W.2d 
726, 203 Ark. 920. 

Ga.—Slocumb v. State, 121 S.E. 116, 
157 Ga. 131. 

Ill.—People V. Booker, 38 N.E.2d 32, 
378 Ill. 334—People v. Durkin, 161 
N.E. 739, 330 Ill. 394. 

Mo.—State v. Glass, 300 S.W. 691, 
318 Mo. 611. 

j^ev.—State v. Acosta, 242 P. 316, 49 
Nev. 184. 

Tex.—Martin v. State, 294 S.W. 595, 
107 Tex.Cr. 46. 

30 C.J. p 383 note 3 [a]. 


25. Ala.—Bowen v. State, 117 So. 
204, 217 Ala. 574—Hall v. State, 
113 So. 64, 216 Ala. 336—Davidson 
V. State, 100 So. 641, 211 Ala. 471 
—Locklayer v. State, 96 So. 759, 
209 Ala. 605—Riddle v. State, 142 
So. 680, 25 Ala.App. 142, certiorari 
denied 142 So. 682, 225 Ala. 218 
—Owen V. State, 137 So. 311, 24 
Ala.App. 452, certiorari denied Ex 
parte Owen, 137 So. 311, 223 Ala. 
467—Lovelady v. State, 136 So. 871, 
24 Ala.App. 502—Lumpkin v. State, 
97 So. 171, 19 Ala.App. 272—Pru¬ 
itt v. State, 97 So. 154, 19 Ala.App. 
287—Hamlett v. State, 96 So. 371. 
19 Ala.App. 218—Clemmons v. 
State, 94 So. 245, 18 Ala.App. 650 
—Lawman v. State, 93 So. 69, 207 
Ala. 419, 18 Ala.App. 569—Mont¬ 
gomery v. State, 91 So. 630, 18 Ala. 
App. 213, certiorari denied 91 So. 
923, 207 Ala. 713. 

Ga.—McCoy v. State, 122 S.E. 200, 
157 Ga. 767. 

Ind.—Durham v. State, 159 N.E. 145, 
199 Ind. 567. 

Ky.—Meek v. Commonwealth, 11 S. 

W.2d 996, 227 Ky. 83. 

La.—State v. Allemand, 96 So. 552, 
153 La. 741. 

Miss.—Coleman v. State, 176 So. 714, 
179 Miss. 661. 

Mo.—State v. Stallings, 64 S.W.2d 
643, 334 Mo. 1—State v. Fielder, 
50 S.W.2d 1031, 330 Mo. 747. 

Okl.—Johnson v. State, 58 P.2d 156, 
59 Okl.Cr. 283. 

Tex.—Prater v. State, 155 S.W.2d 934, 
142 Tex.Cr. 626—Stanfield v. State, 
i 38 S.W.2d 94, 118 Tex.Cr. 47—Har¬ 
ris V. State, 32 S.W.2d 459, 116 Tex 
Cr. 426—Hathcock v. State, 281 S 
W. 859, 103 Tex.Cr. 518—Andrews 
V. State, 275 S.W. 1024, 101 Tex.Cr. 
261—Carter v. State, 262 S.W. 79, 

97 Tex.Cr. 508—Parker v. State, 261 
S.W. 782, 98 Tex.Cr. 209, certiorari 
dismissed 45 S.Ct, 507, 267 U.S. 
604, 69 L.Ed. 810—Turner v. State, 
246 S.W. 87, 93 Tex.Cr. 104. 

W.Va.—State v. Vest, 126 S.E. 587, 

98 W.Va. 138. 

30 C.J. P 383 note 4. 

26. Ala.—^Davis v. State, 107 So. 737, 
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reasonable doubt as to whether accused acted in 
justifiable self-defense, the jury should acquit, has 
the effect of limiting the jury to the specific evi¬ 
dence introduced by accused, instead of telling them 
to consider all the evidence in the case, as it shou d 
do.27 

An instruction which does not purport to cover 
the whole doctrine of self-defense, but which deals 
merely with one particular element thereof, is not 
erroneous because it ignores other elements, w ic 
are covered by other instructions and, where ac¬ 
cused relies on self-defense and insanity, an instruc¬ 
tion on self-defense is not objectionable because it 
ignores insanity which is submitted by other instruc- 
tions.29 It is not error to refuse to charge, in con¬ 
nection with the law of self-defense, on two con¬ 
flicting theories of fact, one indicating malice, and 
the other the warranted inference negativing its 
existence.^® 


b. Aggression or Provocation 
A charge on self-defense is erroneous and may be 
refuted wWch ignores or tends to exclude from the con- 
nf the Jury the question of fault or freedom 

evidence. 

A charge on self-defense which ignores or tends 
to exclude from the consideration of the jury the 
question of fault or freedom therefrom on the part 
of accused in bringing on the difficulty, of which 
there is evidence, is erroneous and may properly be 
refused and an instruction as to the question of 
accused’s bringing on the difficulty, or being free 
from fault, is erroneous, which ignores material 
issues or facts with relation thereto,®^ such as to 
the manner of bringing on the difficulty,83 or as to 
accused’s intent in entering into it.=*^ An instruc¬ 
tion which deprives accused of the benefit of the 
principle that the commission by him of a wrongful 
act, which is not the cause of the difficulty, does 
not deprive him of the plea of self-defense, is er- 
roneous.^^ 


214 Ala. 273—Culver v. State, 93 
So. 521, 207 Ala. 657. 

Ind.—Alderson v. State, 145 N.E. 572, 
196 Ind. 22. 

Tex.— Caldwell v. State, 54 S.\v.2d 
521, 122 Tex.Cr. 164. 

Va.—Smith V. Commonwealth, 182 S. 

B. 124, 165 Va. 776. 

30 C.J. P 383 note 5. 

EastructioiLS held not erroneous 
Tex.—Broussard v. State, 129 S.W. 
2d 295, 137 Tex.Cr. 273—Jouhert v. 
State, 124 S.W.2d 368, 136 Tex.Cr, 
219. 

30 C.J. P 383 note 5 [a]. 

27. Iowa.—State v. Morris, 105 N.W. 
213, 128 Iowa 717. 

Okl.—Hawkins v. U. S., 108 P. 561, 

3 OkLCr. 651. 

28. Ala.—Bluett v. State, 44 So. 84, 
151 Ala. 41. 

Ill.—Mackin v. People, 73 N.E. 344, 
214 Ill. 232. 

30 C.J. P 384 note 7. 

23. Ill.—People V. Phipps, 109 N.E. 
25, 268 Ill. 210. 

30 . Ga.—Roseboro v. State, 56 S.E. 
991, 127 Ga. 826. 

31. Ala.—Sanders v. State, 11 So.2d 
740 —Smith V. State, 11 So.2d 471, 
243 Ala. 254—Ex parte Owen, 137 
So. 311, 223 Ala. 467, denying cer¬ 
tiorari Owen V. State, 137 So. 311, 
24 Ala.App. 452—Bowen v. State, 
117 So. 204, 217 Ala. 574—Hudson 
V. State, 116 So. 800, 217 Ala. 479 

_^Powe V. State, 106 So. 503, 214 

Ala, 91—Robinson v. State, 106 So. 
134, 213 Ala. 91—Whittle v. State. 
104 So. 668, 213 Ala, 301—Chenault 
V. State, 193 So. 326, 29 Ala.App. 
143 —Griffin v. State, 184 So. 206, 


28 Ala.App. 314, certiorari denied 
184 So. 208. 236 Ala, 584 —Swindle 
V. State, 176 So. 372. 27 Ala.App. 
549, certiorari denied 176 So. 375. 
234 Ala. 621—Daniey v. State, 173 
So. 648, 27 Ala.App. 402, certiorari 
denied 173 So, 649, 234 Ala. 75— 
Hopkins v. State, 155 So. 891, 26 
AlaApp. 213—Hill v. State, 144 So. 
582, 25 Ala.App. 264, certiorari de¬ 
nied 144 So. 583, 225 Ala. 610— 
Harris v. State, 143 So. 242, 25 Ala. 
App. 215—^Lovelady v. State, 136 
So. 871, 24 Ala.App. 502—Pelham 
V. State, 134 So. 888, 24 Ala.App. 
330, certiorari denied 134 So. 890, 
223 Ala, 155—^Holland v. State, 132 
So. 601, 24 Ala.App. 199—Adams v. 
State, 129 So. 705, 24 Ala.App. 19— 
Sisk V. State, 115 So. 766, 22 Ala. 
App, 368—Matthews v. State, 115 
So, 763, 23 Ala.App. 366—Merrill 
V. State, 115 So. 701, 22 Ala.App. 
350—Mosley v. State, 112 So. 811, 
22 Ala.App. 95 —Kirkland v. State, 
108 So. 262, 21 Ala.App. 348— 

Kyle V. State, 107 So. 222, 21 Ala. 
App. 256—^Adams v. State, 105 So. 
714, 21 Ala.App. 15, certiorari de¬ 
nied Ex parte Adams, 105 So. 715, 
213 Ala, 570—Stewart v. State, 104 
So. 677, 20 Ala.App. 630—Haney v. 
State, 101 So. 533, 20 Ala.App. 236, 
certiorari denied Ex parte Haney, 
101 So. 537, 211 Ala. 614—Lane v. 
State, 101 So. 521, 20 Ala.App. 192, 
certiorari denied Ex parte Lane, 101 
So. 522, 211 Ala. 615—Grimsley v. 
State, 101 So. 156, 20 Ala.App. 155 
—Hanye v. State, 101 So. 108, 211 
Ala. 555—^Humber v. State, 99 So. 
68, 19 Ala.App. 451. certiorari de¬ 
nied Ex parte State ex rel. Attor¬ 
ney General, 99 So. 73, 210 Ala. 559 
—^Valentine v. State, 98 So. 483, 19 
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Ala.App. 510—Knott v. State, 96 So. 
731, 19 Ala.App. 258. 

Fla.—Lindberg v. State, 184 So. 662,. 
134 Fla. 786. 

Ind.—Johnson v. State, 167 N.E. 531, 
201 Ind. 264—Males v. State, 156 
N.E. 403, 199 Ind. 196. 

Tex.—Stapp v. State, 147 S.W.2d 256, 
140 Tex.Cr. 669—Thompson v. 
State, 276 S.W. 699, 101 TexCr. 
587—-Gottorn v. State, 240 S.W. 
918, 91 Tex.Cr. 534. 

Wyo.—State v. Flory, 276 P. 458, 40 
Wyo. 184. 

30 C.J. p 384 note 10. 

Aggression or provocation by ac¬ 
cused generally see supra §§ 117-- 
121 . 

Sufficiency of instructions as to ag¬ 
gression or provocation see supra 
§ 378 b. 

Charge on provoking of difficulty by 
deceased 

Where accused in murder case 
pleaded self-defense, court correctly 
omitted charge on provoking of dif¬ 
ficulty by deceased, such charge be¬ 
ing proper only as to accused.—Haw¬ 
kins v. State, Tex.Cr., 32 S.W.2d 202. 

32. Ala.—Swindle v. State, 176 So. 
372, 27 Ala.App. 549, certiorari de¬ 
nied 176 So. 375, 234 Ala. 621. 

Tex.—Gilmore v. State, 241 S.W. 492, 
91 Tex.Cr. 31. 

30 C.J. P 384 note 11. 

33. Ky.—Howard v. Commonwealth, 
20 S.W.2d 748, 230 Ky. 738. 

30 C.J. p 385 note 12. 

34. Tex.—Caraway v. State, 263 S. 
W. 1063, 98 Tex.Cr. 119. 

30 C.J. p 385 note 13. 

35. S.C.—State v. Bethune, 67 S.E.- 
466, 86 S.C. 143. 
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c. Apprehension of Danger 


Where an Instruction on the law of self-defense 
ianores or tends to exclude the element of reasonable ap- 
orehension of danger on the part of the accused of which 
there is evidence, it is erroneous and, if requested, may 
be refused. 


An instruction on the la.vv of self-defense is er- 
roneous and, if requested, may be refused, where it 
ignores or tends to exclude the element of reason¬ 
able apprehension of danger on the part of accused 
where such element is in issue and is supported by 
the evidence,^® as where it fails to stipulate for ac¬ 
cused’s reasonable and honest belief that he was in 
imminent peril of life or limb,®'’^ or where it ignores 


or tends to exclude some other material phase or 
element of the apprehension of danger, under the 
facts of the case.®* 

It is not error, however, to give such an instruc¬ 
tion as a part of a series of instructions by which 
the jury are fully instructed on the subject that the 
necessity for taking life need not be actual, but may 
be only apparent, if the apprehension of danger is 
reasonable and an instruction that self-defense 
begins in necessity and ends in necessity is not ob¬ 
jectionable as depriving accused of his right to act 
on appearances where other instructions clearly de¬ 
fine the appearances on which he could have acted.*® 


36. U.S.—^De Groot v. U. S., C.C.A. 

Alaska. 78 F.2d 244. 

Ala.— Bishop v. State. 145 So. 499, 
226 Ala. 147, denying certiorari 145 
So. 497, 25 Ala.App. 267 —Richards 
V. State, 120 So. 148, 218 Ala. 660 

_Hall V. State, 113 So. 64, 216 Ala. 

336 —Johnson v. State, 112 So. 234, 
215 Ala. 643—Clark v. State, 111 So. 
227, 216 Ala. 7—Prince v. State, 110 
So. 407, 215 Ala. 276 —Robinson v. 
State, 106 So. 134, 213 Ala. 91— 
Whittle V. State, 104 So. 668, 213 
Ala. 301—Husch v. State, 100 So. 
321, 211 Ala. 274—^White v. State, 

96 So. 709, 209 Ala. 546—Ex parte 
State ex rel. Attorney General, 92 
So. 606, 207 Ala. 349, denying cer¬ 
tiorari Teel V. State, 92 So. 518, 
18 Ala-App. 405—Stover v. State, 
139 So. 573, 24 Ala.App. 596—Spelce 
V. State, 103 So. 694, 20 Ala.App. 
412, certiorari denied Ex parte 
Spelce, 103 So. 705, 212 Ala. 559— 
Blevins v. State, 101 So. 478, 20 
Ala.App. 229, certiorari denied Ex 
parte Blevins, 101 So. 482, 211 Ala. 
615—White v. State, 101 So. 312, 
20 Ala.App. 213—Russell v. State. 

97 So. 845, 19 Ala.App. 425 —Tyler 
V. State, 97 So. 573, 19 Ala.App. 
380, reversed on other grounds Ex 
parte State ex rel. Davis, 97 So. 
573, 210 Ala. 96—^White v. State, 
97 So. 234, 19 Ala.App. 332, reversed 
on other grounds Ex parte State ex 
rel. Davis. 97 So. 236. 210 Ala, 8— 
King V. State, 96 So. 636, 19 Ala. 
App. 153, certiorari denied Ex parte 
King, 96 So. 639, 209 Ala. 446. 

Ark.—Ballentine v. State, 276 S.W. 
1002, 169 Ark. 871. 

Cal.—People v. Vicunia, 286 P. 1061, 
105 Cal.App. 145. 

Ga.—Patterson v. State, 162 S.E. 871, 
44 Ga.App. 744. 

Ind.—Hill V. State, 11 N.E.2d 141, 212 
Ind. 692. 

Iowa.—State v. Davis, 228 N.W. 37, 
209 Iowa 524. 

Ky.—Lovell v. Commonwealth, 75 S. 
W.2d 4, 255 Ky. 518—Osborne v. 
Commonwealth, 46 S.W.2d 1066, 242 
574 —Smith v. Commonwealth, 
22 S.W.2d 418, 232 Ky. 52—Buttery 


V. Commonwealth, 276 S.W. 969, 211 
Ky. 23. 

N.M.—State V. Roybal, 262 P. 929, 33 
N.M. 187—State v. Burkett, 234 P. 
681, 30 N.M. 382. 

H.C.—State v. Bost, 133 S.E. 176, 192 
H.C. 1—State v. Thomas, 114 S.E. 
834, 184 N.C. 757. 

S.C.—State V. Blackstone, 154 S.E. 
161, 157 S.C. 278. 

Tex—Holland v. State, 39 S.W.2d 35, 
118 Tex.Cr. 439—Shannon v. State, 
36 S.W.2d 521, 117 Tex.Cr. 429— 
Robidoux V. State, 34 S.W.2d 863, 
116 Tex.Cr. 432—Gilbert v. State, 
26 S.W.2d 644, 115 Tex.Cr. 532— 
Logan V. State, 296 S.W. 570, 107 
Tex.Cr. 297—Yeager v. State, 256 
S.W. 914, 96 Tex.Cr. 124. 

Wash.—State v. Adamo, 207 P. 7, 
120 Wash. 268. 

30 C.J. p 385 note 15. 

Nature, imminence, and apprehension 
of danger generally see supra §§ 
123-126. 

Sufficiency of instructions as to ap¬ 
prehension of danger see supra § 
378 c. 

Instructions held not erroneous 
Ga.—Gossitt V. State, 186 S.E. 417, 
182 Ga. 535—Daniels v. State, 133 
S.E. 866, 162 Ga. 366 —Paramore v. 
State, 129 S.E. 772, 161 Ga. 166— 
Collins V. State, 111 S.E. 733, 153 
95 —McMullen v. State, 165 S. 
E. 479, 45 Ga.App. 532—Martin v. 
State, 136 S.E. 324, 36 Ga.App. 288 
—Brown v. State, 135 S.E. 513, 36 
Ga.App. 83—Martin v. State, 113 S. 
E. 27, 28 Ga.App. 723. 

Ill. —People V. Greenig, 174 N.E. 374, 
342 Ill. 254. 

lo^a.—State v. Johnson, 274 N.W. 41, 
223 Iowa 962. 

Ky._^Newsome v. Commonwealth, 13 

SW2d 1046, 227 Ky. 710—Lawson 
v! Commonwealth, 6 S.W. 2d 488, 224 
Ky. 443—Conard v. Commonwealth, 
282 S.W. 1082, 214 Ky. 137. 

Miss.—Ashby v. State, 102 So. 180, 
137 Miss. 133. 

3 y[o.—State v. Traylor, 98 S.W.2d 628, 
339 Mo. 943. 

Tex.—Stroud v. State, 46 S.W.2d 689, 
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120 Tex.Cr. 466—Swann v. State, 
242 S.W. 735, 92 Tex.Cr. 153. 

30 C.J. p 385 note 15 [b]. 

Negativing willingness 

An instruction as to accused's be¬ 
ing entitled to an acquittal if he 
acted under a reasonable apprehen¬ 
sion of imminent danger, but which 
fails to negative a willingness on his 
part in entering into the difficulty 
with deceased, is erroneous.—George 
V. State, 40 So. 961, 145 Ala. 41, 117 
Am.S.R. 17—30 C.J. P 386 note 20. 

37. Ala.—^Bowen v. State, 117 So. 
204, 217 Ala. 574—Davis v. State, 
107 So. 737, 214 Ala. 273—McClns- 
ky V. State, 96 So. 925, 209 Ala, 
611 —Kirkland v. State, 96 So. 892, 
209 Ala. 661—Tyler v. State, 92 So. 
478, 207 Ala. 129—Griffin v. State, 
184 So. 206, 28 Ala.App. 314, cer¬ 
tiorari denied 184 So. 208, 236 Ala. 
584—La Farlett v. State, 99 So. 
737, 19 Ala.App. 596—Russell v. 
State, 97 So. 845, 19 Ala.App. 425. 
N.C.—State v. Mosley, 195 S.E. 830, 
213 N.C. 304—State v. Bost, 133 S. 
E. 176, 192 N.C. 1. 

Ya._Fortune v. Commonwealth, 112 

S.E. 861, 133 Va. 669. 

30 C.J. p 385 note 16. 

3a Ark.—Bullock v. State, 167 S.W. 
2d 633—Matlock v. State, 282 S. 
W. 983, 170 Ark. 1193—^Willis v. 
State, 254 S.W. 439, 160 Ark. 69. 
Ga.—Pyle v. State, 200 S.E. 667, 187 
Ga. 156—Johnson v. State, 161 S.E. 
590, 173 Ga. 734. 

La,—State v. Boudreaux, 169 So. 459, 
185 La. 434. 

’ Tex.—Johnson v. State, 117 S.W.2d 
1100, 135 Tex.Cr. 248—Rhodes v. 
State, 7 S.W.2d 569, 110 Tex.Cr. 353 
—Rowley v. State, 292 S.W. 901, 
106 Tex.Cr. 446. 

30 C.J. p 385 note 17. 

39. Ala.—Erwin v. State, 100 So. 79, 
19 Ala.App. 658. 

30 C.J. p 386 note 18. 

4a Ark.—Motley v. State, 152 S.W. 
140, 105 Ark. 608—Plumley v. State, 
171 S.W. 925, 116 Ark. 17. 
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§ 380 

d. Duty to Eetreat or Avoid Danger 

An instruction on self-defense which omits or tends 
to exclude the element of the accused’s duty to retreat 
or avoid danger is erroneous and, if requested, may be 
refused. 

An instruction on self-defense is erroneous and, 
if requested, may be refused, which omits or tends 
to exclude the element of accused’s duty to retreat 
or avoid danger,or of his inability to do so with¬ 
out increasing his peril.^^ n has been held, how¬ 
ever, that, where the evidence shows that accused 
could not have retreated without increasing his 
peril, the court need not instruct as to his duty to 
retreat.^® 


I 381 . — Abandonment of Difficulty 

Where the evidence shows that the accused in good 
faith abandoned the dlfHculty which he had provoked, 
it is the duty of the court to inst’-uct the jury as to the 
effect of such withdrawal on the accused’s right of self- 


Where there is evidence tending to show that ac¬ 
cused after provoking a quarrel with deceased aban¬ 
doned the difficulty and withdrew therefrom in good 
faith, and was thereafter attacked by deceased, 
whom he then killed, it is the duty of the court to 
instruct the jury as to the effect of such withdrawal 
on accused’s right of self-defense, and its failure 
or refusal to do so, as requested, is reversible er- 
ror.^^ To warrant such an instruction there should 
be some substantial testimony showing that accused, 
after the commencement of the difficulty, in good 


41. Ala.—Sanders v. State, 11 So.2d 
740—Smith V. State. 11 So.2d 471. 
243 Ala. 254—Fowler v. State, 181 
So. 266, 236 Ala. 87—King v. State, 
171 So. 254, 233 Ala. 198 —Smith v. 
State. 158 So. SOS. 230 Ala. 18— 
Ex parte Owen, 137 So. 311, 223 
\la 467. denying certiorari Owen 
V. State. 137 So. 311. 24 Ala.App. 
452 —^tValker v. State, 135 So. 43S, 
223 Ala. 294—Bowen v. State, 117 
So. 204, 217 Ala. 574—Hudson v. 
State. 116 So. 800, 217 Ala. 479— 
Burkett v. State, 111 So. 34, 215 
Ala. 453—Prince v. State, 110 So. 
407, 215 Ala. 276—Powe v. State, 
lOQ So. 503, 214 Ala. 91—Grubbs 
V. State, 105 So. 583, 213 Ala. 576 
—Murray v. State, 98 So. 871, 210 
Ala. 603 —McCluskey v. State, 96 
So. 925, 209 Ala. 611—Culver v. 
State, 93 So. 521, 207 Ala. 657— 
Barron v. State, 193 So. 190, 29 
Ala.App. 137—Danley v. State, 173 
So 648. 27 Ala.App. 402, certiorari 
denied 173 So. 649, 234 Ala. 75—! 
Hopkins V. State, 155 So. 891, 26 
Ua.App. 213—Newman v. State, 149 
So 724, 25 AlaApp. 526 —Stover v. 
State, 139 So. 573, 24 Ala.App. 596 
—Lovelady v. State, 136 So. 871, 24 
Ala.App. 502—Holland v. State, 132 
So. 601, 24 Ala.App. 199—Adams v. 
State, 129 So. 705, 24 Ala.App. 19— 
Walters v. State, 126 So. 604, 23 
Ala.App. 434—Jones v. State, 116 
So. 896, 22 Ala.App. 472 —Matthews 
V. State, 115 So. 763, 22 Ala.App. 
366—McCarty v. State, 112 So. 184, 
22 Ala.App. 62—^^Voods v. State, 109 
So. 171, 21 Ala.App. 436—Adams v. 
State, 105 So. 714. 21 Ala.App. 15, 
certiorari denied Ex parte Adams, 
105 So. 715, 213 Ala. 570—Jones v. 
State, 104 So. 771, 20 Ala.App. 660, 
certiorari granted Ex parte State 
ex rel. Attorney General, 104 So. 
773, 213 Ala. 390, certiorari denied 
Jones V. State, 107 So. 49, 214 Ala. 
242—Stewart v. State, 104 So. 677, 
20 Ala.App. 630—^Haney v. State, 
101 So. 533, 20 Ala.App. 236, cer¬ 


tiorari denied Ex parte Haney, 101 
So 537. 211 Ala. 614 —Tyler v. 
State, 97 So. 573, 19 Ala.App. 380, 
reversed on other grounds Ex parte 
State ex rel. Davis, 97 So. 573, 210 
Ala. 96—Knott v. State, 96 So. 731, 

19 Ala.App. 258—Cox v. State, 96 
So. S3. 19 Ala.App. 205—^Williams 
v. State, 93 So. 284, 18 Ala.App. 573 
—^Vickers v. State, 91 So. 502, 18 
Ala.App. 282, certiorari denied 91 
So. 924, 207 Ala. 715. 

Iowa.—State v. Deeper, 200 N.W. 732, 
199 Iowa 432. 

La.—State v. Seal, 143 So. 18, 175 La. 
103. 

]VIe.—State v. Cox, 23 A. 2d 634. 

—State V. Moore, 200 S.B. 427, 
214 N.C, 658—State v. Bryant, 197 j 
S.E. 530, 213 N.C. 752—State v. 
Godwin, 190 S.E. 761, 211 N.C. 419 
—State v. Thornton, 190 S.E. 758, 
211 N.C. '413. 

S.C.—State V. Ballentine, 125 S.E. 291, 
130 S.C. 123—State v. Swygert, 124 
S.B. 636, 130 S.C. 91. 

Vt.—State V, Tubbs, 139 A. 769, 101 
Vt. 5. 

30 C.J. p 386 note 21. 

Duty to retreat or avoid danger gen¬ 
erally see supra §§ 127-130. 
Sufficiency of instructions as to duty 
to retreat see supra § 378 a. | 

42. Ala.—Johnson v. State, 130 So. 
175, 321 Ala, 632—Pryor v. State, 
109 So. 122, 21 Ala.App. 415. 

30 C.J. p 386 note 22. 

43. Ala.—Beasley v. State, 61 'So. 
259, 181 Ala. 28. 

30 C.J. p 386 note 23. 

Where accused’s evidence showed 
that opportunity to retreat was not 
present, and overwhelming weight of 
testimony indicated that deceased 
made no assault, refusal of request 
to charge in respect of retreat was 
not error.—People v. Gambino, 272 
N.T.S. 166, 242 App.Div. 638. 

44. Ala.—McClusky v. State, 96 So. 
925, 209 Ala. 611. 
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Ark.— Jefferson v. State, 279 S.W. 

370, 170 Ark. 1193. 

Cal.—People v. Franklin, 1 P.2d 514, 
ir5 Cal App. 410. 

Ill.—People V. Allen, 37 N.B.2d 854, 
378 Ill. 164. 

Ky.—Collett v. Commonwealth, 113 S. 
■W.2d 861, 272 Ky. 69—Jackson v. 
Commonwealth, 77 S.W.2d 380, 257 
Ky. 75—Jamerson v. Common¬ 
wealth, 299 'S.W. 1093, 222 ICy. 70 
—Martin v. Commonwealth, 269 S. 
W. 556, 207 Ky. 519. 

La.—State v. Plain, 129 So. 730, 171 
La. 128. 

Miss.—Adams v. State, 101 So. 437, 
136 Miss. 298. 

Mo.—State v. Williams, 87 S.W.2d 
175, 337 Mo. 884, 100 A.L.R. 1503. 
N.C.—State v. Robinson, 195 S.E. 824, 
213 N.C. 273—State v. Bost, 127 S. 
E. 689, 189 N.C. 639. 

Okl.—Austin V. State, 228 P. 1113, 28 
OklCr. 73. 

—Harper v. Commonwealth, 183 S. 
B. 171, 165 Va. 816. 

30 C.J. p 386 note 24. 

Abandonment of difficulty generally 
see supra § 121. 

Necessity for limitation on right of 
self-defense 

(1) Office of a charge on abandon¬ 
ment of difficulty arises when there 
has been some limitation placed on 
accused’s right of self-defense. 
Harper v. State, 162 S.W.2d 971, 144 
Tex.€r. 385. 

(2) Where right of self-defense is 
not limited by a charge on provok¬ 
ing the difficulty, it is not necessary 
to charge on abandonment of the dif- 
ficulty. 

Ky.—Sizemore v. Commonwealth, 293 
S.W. 1085, 219 Ky. 505. 

Tex.—Harper v. State, 162 S.W.2d 
971, 144 Tex.Cr. 385—Rodgers v. 
State, 245 S.W. 697, 93 Tex.Cr. 1. 

]Cnstmctions held erroneous 
Tex.—Whitton v. State, 343 S.W. -469, 
92 Tex.Cr. 371. 

1 30 C.J. p 386 note 24 [a]. 
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faith sought to withdraw from it;^® and such an 
instruction is not proper or required where the evi¬ 
dence shows that accused, after a quarrel with de¬ 
ceased, voluntarily returned and renewed the quar¬ 
rel,^® or where there is no evidence, or not suffi¬ 
cient evidence, of a withdrawal or an attempt to do 
so;^'* neither is such an instruction required where 
deceased brought on the difficulty and followed it to 
its conclusion, although accused attempted in good 
faith to withdraw,^® or where the evidence is not 
sufficient to raise the issue of self-defense.'*® 

It has been held that the use of the words “aban¬ 
doned in good faith” in an instruction on the aban¬ 
donment of the difficulty is improper, since the jury 
might infer that, if accused intended at some future 
time to renew the difficulty, he would not have aban¬ 
doned in good faith, and would not have the right 
of self-defense.®® 

Abandonment by deceased. Where the evidence 


§ 382 

shows that, although deceased started the difficulty, 
he withdrew, or attempted to withdraw, therefrom, 
the court should instruct on the effect of such with- 
drawal.^^ 

§ 382 . -Threats 

Where there is evidence tending to chow that the 
deceased threatened the accused and such threats are 
relied on as influencing or justifying the accused's acts, 
the court should fully and clearly instruct the jury as to 
the law. 

Where there is evidence tending to show the 
making of threats by deceased against accused 
which are relied on as influencing or justifying ac¬ 
cused’s acts, the court should fully and clearly in¬ 
struct the jury as to the law.®® Where there is evi¬ 
dence tending to show that deceased had made 
threats of death or great bodily harm against ac¬ 
cused, that such threats were communicated to ac¬ 
cused and were followed by some overt act or dem¬ 
onstration on the part of deceased indicating an im- 
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45. Mo.—State v. Heath, 121 S.W. 
149, 221 Mo. 565. 

30 C.J. p 386 note 24. 

46. Ala.—Madison v. State, 71 So. 
706, 196 Ala. '590. 

47. Conn.—State v. Manganella, 155 
A. 74, 113 Conn. 209. 

Ga.—Scott V. State, 120 S.E. 773, lo7 
Ga. 124. 

Ill.—People V. Organ, 178 N.B. 73, 
345 Ill. 339. 

Ky.—Smith v. Commonwealth, 91 S. 
W.2d 31, 262 Ky. 748—Gross v. 
Commonwealth, 72 S.W.2d 1017, 255 
88—Curtis V. Commonwealth, 1 
35 S.W.2d 331, 237 Ky. 215—Riv¬ 
ers V. Commonwealth, 279 S.W. 328, 
212 Ky. 329—Helton v. Common¬ 
wealth, 276 S.W. 522, 210 Ky. 566. 
]VIo.—State V. Gadwood, 116 S.W.2d 
42, 342 Mo 466—State v. Harlan, 
240 S.W. 197. 

Okl.—Burks v. State, 79 P.2d 619, 64 
OkLCr. 285. 

Tex.—Robinson v. State, 274 S.W. 

137, 100 Tex.Cr. 424. 

30 C.J. p 386 note 27. 

48. Tex.—Campbell v. State, 206 S. 
W. 348, 84 Tex.Cr. 89—Coker v. 
State, 128 S.W. 137, 59 Tex.Cr. 241. 

49. Tex.—McDaniel v. State, 237 S. 
W. 292, 90 Tex.Cr. 636. 

50b Tex.—^Kelly v. State, 151 S.W. 

304, 68 Tex.Cr. 317. 

30 C.J. p 387 note 30. 

51. Tex.—Hunter v. State, 128 S.W. 

2d 1176, 137 Tex.Cr. 289. 

30 C.J. p 387 note 31. 

Itenewal by accused after abandon- 
ment by deceased 
In a murder prosecution, evidence 
justified an instruction that killing 
was not justifiable on the ground of 
self-defense, if accused, after a diffi¬ 


culty between him and deceased had 
terminated, or after he had an op¬ 
portunity to decline combat, con¬ 
tinued the struggle or renewed the 
affray, the result of which was hom¬ 
icide, and that that was the rule ir¬ 
respective of who was at fault orig¬ 
inally, and that accused failed to 
make out a case of self-defense 
where the evidence showed that he 
had renewed a difficulty after de¬ 
ceased had abandoned it.—People v. 
Walters, 194 N.W. 538, 223 Mich. 676. 

Evidence held sufficient to warrant 
instruction.—^Williamson v. State, 99 
S,W.2d 606, 131 Tex.Cr. 459—Mercer 
v! State, 13 S.W.2d 689, HI Tex.Cr. 
657. 

' Evidence held insufficient to war¬ 
rant instruction.—Lovett v. State, 
223 S.W. 210, 87 Tex.Cr. 548—Morris 
V. State, 98 S.W. 873, -50 Tex.Cr. 515. 
Instructions held erroneous 
Tex.—'Cook V. State, 53 S.W.2d 612, 
122 Tex.Cr. 54. 

30 C.J. p 387 note 31 [b]. 

52. Kan.—State v. Snow, 247 P. 437, 
121 Kan. 436. 

Mo.—State v. Lloyd, 263, S.W. 212. 
Tex.—Hearne v. State, 66 S.W.2d 693, 
125 Tex.Cr. 97—Bailey v. State, 17 
SW.2d 1051, 112 Tex.Cr. 550— 

Bazan v. State, 12 S.W.2d 788, HI 
Tex.Cr. 320—Perkins v. State, 8 S. 
W.2d 122, 110 Tex.Cr. 262—Collins 
V. State, 259 S.W. 941, 97 Tex.Cr. 
*’1 

Wyo.—State v. Radon, 19 P.2d 177, 
181, 45 Wyo. 383, citing Corpus 
Juris—Durham v. State, 210 P. 934, 
29 Wyo. 85. 

30 C.J. p 387 note 33. 

Admissibility of evidence as to 
threats as showing: 
Apprehension of danger see supra 
§ 276. 


Malice see supra §§ 206, 207. 
Participation in act by others see 
supra § 220. 

Threats as excusing or justifying 
homicide see supra § 126. 
Instructions held sufficient or im¬ 
properly refused 

Ala.—Bell v. State, 104 So. 443, 20 
Ala.App. 425. 

Pla—Gathers v. State, 176 So. 771, 
129 Fla. 758. 

Miss.—Carter v. State, 152 So. 876, 
169 Miss. 285. 

—State V. Trainer, 80 S.W.2d 131, 
336 Mo. 620—State v. Rozell, 279 
S.W. 705. 

Tex.—Fisher v. State, Cr., 170 S.W. 
2d 773—Clarich v. State, 129 S.W. 
2d 291, 137 Tex.Cr. 282—Cupp v. 
State. 74 S.W.2d 701, 127 Tex.Cr. 
10—Robinson v. State. 274 S.W. 
137, inO Tex.Cr. 424—Gunn v. 
State, 252 S.W. 172, 95 Tex.Cr. 276 
—Turner v. State, 246 S.W. 87, 93 
TexCr. 104. 

30 C.J. p 387 note 33 [a]. 

Instructions held erroneous or prop¬ 
erly refused 

Ark.—Wood v. State, 252 S.W. 89'!’, 
159 Ark. 671. 

—State v. Shelton, 267 S.W. 938 
—State V. Daly, 267 S.W. 817— 
State V. Cole, 263 S.W. 207, 304 Mo. 
10'5. 

Tex.—Dunne v. State, 263 S.W. 608, 
98 Tex.Cr. 7. 

30 C.J. p 387 note 33 [b]. 

Charge in language of statute 
Tex.—Johnson v. State, 143 S.W.2d 
771, 140 Tex.Cr. 145. 

30 C.J. P 387 note 33 [d]. 

Instruction not distinguishing be¬ 
tween communicated and uncommu- 
nicated threats is properly refused. 
—Crawford v. State, 9 S.W.2d 800, 
177 Ark. 1108. 
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§ 382 

pending purpose, real or apparent, to put them in¬ 
to operation, and not amounting to an actual at¬ 
tack, it is the duty of the court to instruct the 
jury fully and affirmatively with respect to the law 
of threats in connection with self-defense,®^ al¬ 
though accused’s testimony is the only evidence in 
support of the issue,and although the threats 
were made directly to accused.®® 

Such an instruction is not required where the 
evidence does not show such circumstances of im¬ 
mediate and pressing danger through anything said 
or done by deceased, as would cause accused to have 
any reasonable apprehension to his life or of seri¬ 
ous bodily harm,®® or where there is no evidence 
that threats were made.®'^ An instruction on self- 
defense based on threats must be applicable to, and 
supported by, the evidence in the case,®® and should 
be given in an affirmative and not in a negative man¬ 
ner.®® Where there is evidence that accused had 
been informed of threats against him by deceased, 
an instruction on threats should include his right to 


act on such information regardless of whether or 
not the threats were in fact made by deceased.®® 

Threats during course of difficulty. Where there 
is no evidence of antecedent communicated threats, 
but only of threats directly to accused in person, 
during the course of the difficulty, in which the dan¬ 
ger was actual as distinguished from apparent or 
threatened, it is not necessary to charge on the law 
of threats in connection with self-defense but in 
such a case the issue of threats may be charged on 
separately.® 2 

Additional charge on self-defense. Where the 
evidence calls for it, in addition to charging on 
self-defense in connection with threats, an independ¬ 
ent and an additional charge should also be given 
on self-defense.®® 

Uncommunicated threats. Where the question in 
issue is as to who began the difficulty, and self-de¬ 
fense is involved, the court should charge on un¬ 
communicated threats where there is evidence there- 
of.®4 However, evidence of uncommunicated 


53. Ind.—Bohan v. State. 141 N.E. 
323, 194 Ind. 227. 

Okl.—Compton v. State, 122 P.2d 819, 
74 Okl.Cr. 48. 

Tex.—Gilmore v. State, 241 S.W. 492, 
91 Tex,Cr. 31. 

30 C.J. 'p 387 note 34. 

Znstmetions held sufficient or im¬ 
properly refused 

Ariz.—Macias v. State, 6 P.2d 423, 
39 Ariz. 303. 

Ga.—Ingram v. State, 158 S.E. 529, 43 
Ga.App. 21S. 

Tex—^Pryor v. State, 48 S.W.2d 1003, 
120 Tex.Cr. 418—Bayer v. State, 
257 S.W. 242, 96 Tex.Cr. 310. 

30 C.J. p 387 note 34 [a]. 

Instructions held erroneous or prop¬ 
erly refused 

Tex.—Mitchell v. State, 105 S.W.2d 
246, 132 Tex.Cr. 491. 

Wyo.—Durham v. State, 210 P. 934, 
29 Wyo. 85. 

30 C.J. p 387 note 34 [b]. 

54. Tex.—Knight v. State, 116 S.W. 
56, 55 Tex.Cr. 243. 

30 C.J. p 388 note 35. 

55. Tex.—Collins v. State, 227 S.W. 
1S9, SS Tex.Cr. 358—Thomson v. 
State, 93 S W. Ill, 49 Tex.Cr. 384. 

56. La.—State v. Stracner, 182 So. 
571. 190 La. 457. 

W.Va.—State v. Cook, 117 S.E. 777, 
94 W.Va. 166. 

30 C.J. p 388 note 37. 

Where threat relied on was con. 
ditional and there was no evidence 
showing happening of condition, re¬ 
fusal to instruct on law of com¬ 
municated threats was not error.— 
Eckerman v. State, 89 S.W.2d 999, 
129 Tex.Cr. 563. 


Threat to accused’s brother, by de¬ 
ceased’s brother, who was not con¬ 
nected with difficulty in which ac¬ 
cused killed deceased, did not warrant 
charge on law of threats.—Atkins v. 
State, 280 S.W. 792, 103 Tex.Cr. 334. 
Defense against actual attack 
Where accused had absolute right 
to defend himself against actual at¬ 
tack accompanied by danger, charge 
on law of self-defense predicated on 
threats is not necessary.—Phelps v. 
State, 92 S.W.2d 447, 130 Tex.Cr. 189. 

57. Ala.—White v. State, 101 So. 312, 
20 Ala.App. 213. 

Cal.—People v. Anderson, 208 P. 204, 
57 Cal.App. 721. 

30 C.J. p 388 note 38. 

Before threat justifies charge on 
law of threats, it must appear that 
deceased, or some one acting with 
him, did or said something indicating 
purpose to execute such threat.—At¬ 
kins V. State, 280 S.W. 792, 103 Tex. 
Cr. 334. 

58. Tex.—Guajardo v. State, ’24 S.W. 
2d 56, 113 Tex,Cr. 570—Atkins v. 
State, 280 S.W. 792, 103 Tex.Cr. 334 
—Hickox V. State, 253 S.W. 823, 95 
Tex.Cr. 173. 

30 C.J. p. 388 note 39. 

59. Tex,—Mitchell v. State, 96 S.W. 
43, 50 Tex.Cr. 180. 

30 C.J. p 388 note 40. 

Instructions held sufficient 
Tex.—Ruffin v. State, 298 S.W. 287, 
107 Tex.Cr. 530. 

60- Tex.—Rutland v. State, 224 S.W. 

1088, 88 Tex.Cr. 114. 

30 C.J. p 388 note 41. 

61. Tex.—Bailey v. State, 17 S.W.2d 
1051, 112 Tex.Cr. 550—Jernigan v. 
State, 17 S.W.2d 830, 112 Tex.Cr. 
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536—Hoover v. State, 5 S.W.2d 982, 
109 Tex.Cr. 564—Atkins v. State, 
280 S.W. 792, 103 Tex.Cr. 334— 
Rodgers v. State, 245 S.W. 697, 93 
Tex.Cr. 1. 

30 C.J. p 388 note 42. 

Charge on law of threats is neces¬ 
sary only when threat was made be¬ 
fore difficulty in accused’s presence 
or communicated to him prior to dif¬ 
ficulty.—Hadnot v. State, 7 S.W.2d 
566, 110 Tex.Cr. 109. 

62. Tex.—Roberson v. State, 203 S. 
W. 349, 83 Tex.Cr. 238. 

30 C.J. p 388 note 43. 

63. Tex.—Sanchez v. State, 113 S.W. 
2d 1240, 134 Tex.Cr. 59—Bayer v. 
State, 257 S.W. 242, 96 Tex.Cr. 310. 

30 C.J. p 388 note 44. 

64. Or.—State v. Rader, 186 P. 79, 
94 Or. 432. 

30 C.J. p 388 note 45. 

Instruction that uncommunicated 
threats may be considered as ex¬ 
plaining deceased’s conduct at time 
of shooting was correct.—State v. 
Robinett, 281 S.W. 29, 312 Mo. 635. 
Failure to charge on communicated 
threats 

A correct instruction on uncom- 
municated threats by deceased 
against accused was not erroneous 
because of failure in the same con¬ 
nection or elsewhere to charge on 
communicated threats.—Swam v. 
State, 112 S.E. 141, 153 Ga. 328. 

In Texas 

(1) In prosecution for murder a 
charge on uncommunicated threats 
is unnecessary.—Gamez v. State, 112 
S.W.2d 196, 133 Tex.Cr. 481—Gillean 
V. State, 53 S.W.2d 60, 121 Tex.Cr. 
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threats does not require an instruction on threats as 
applied to self-defense,65 and an instruction is er¬ 
roneous which leads the jury to believe that uncom- 
xnunicated threats are as material as a justification 
as are communicated threats.®* 


§ 383. 


- Mutual Combat 


Where the evidence shows that the accused com¬ 
mitted the homicide in the course of a mutual combat, it 
is the duty of the court to instruct the Jury on the law 
applicable. 

Where the evidence tends to show that accused 
killed his adversary in the course of a contest or 
mutual combat in which he voluntarily participated 
for purposes other than protection, it is the duty 


of the court to instruct the jury on the law applica¬ 
ble thereto,67 and, although mutual combat is not 
the theory of either the state or accused, if there is 
evidence which justifies the jury in inferring that 
such was the nature of the combat, the jury may 
properly be instructed as to the law thereon. 
Since, however, a charge on mutual combat in a 
prosecution for homicide is a limitation on the right 
of self-defense, such charge should not be given, 
and if requested may be refused, where there is 
not sufficient evidence in the case to warrant it. 

I 384 . -Burden of Proof 

The court must Instruct the Jury as to whether the 
burden of proof as to self-defense is on the state or on 
the accused. 


3 -) 9 —McRoberson v. State, 38 S.W. 

M 82 117 Tex.Cr. 405—Yancy v. 

qtate *29 S.W.2d 7S2, 115 Tex.Cr. 303 
f^Emmons v. State, 273 S.W. 253 
100 Tex.Cr. 264—Dunne v. State, -.63 
SW 608, 98 Tex.Cr. 7, not following 
Xycocii V. State. 325 S.W. 1099. 88 
Tex.‘Cr. 238. 

(2) Failure to charge that uncom¬ 
municated threats could be consid¬ 
ered in determining who was aggres¬ 
sor was error, in murder prosecution 
with issue of self-defense.—Lowe V. 

State, 12 S.W.2d 221. Ill Tex.Cr. 137. 

(3) A charge is unnecessary where 
the matter is of no vital importance 
in the case.—Aycock v. State, supra 
—30 C.J. p 389 note 48. 

( 4 ) An instruction that uncommu¬ 
nicated threats by deceased against 
accused were not to be considered in 
justification of accused’s acts, but 
that threats could be considered to 
explain deceased’s acts at time of 
difficulty and to determine whether 
deceased commenced difficuUy, was 
proper, as against contention that 
charge presented the issue negative- 
ly.-Lmez V. State. 112 S.W.2d 196. 
133 Tex.Cr. 481. 

(5) Failure of court to charge on 
law of uncommunicated threats was 
not error, where there were no facts 
requiring such charge. ^Wright v. 
State, 143 S.W.2d 949, 140 Tex.Cr. 
193. 

65. Tex.—^Washington v. State, 119 
S.W. 689, 56 Tex.Cr. 195—Asken v. 
State, 83 S.W. 706, 47 Tex.Cr. 362. 

68 . Ala.—Spivey v. State, 61 So. 607, 
J Ala.App. 36. 

01^1—Liddell v. State, Cr., 193 P. 52, 
18 Okl.Cr. 87. 

€7. Ga.—Boatright v. State, 134 S.E. 
91, 162 Ga. 378—Fullwood v. State, 
22* S.E. 2d 526, 68 Ga.App. 183— 
Ellison V. State, 176 S.E. 885, 50 
Ga.App. 58—Martin v. State, 113 S. 
E. 27, 28 Ga.App. 723. 

Ky.—Farley v. Commonwealth, 104 


S.W.2d 972, 268 Ky. 277 —Harvey v 
Commonwealth, 100 S.W.2d 829, 266 
789—Gambrel v. Common¬ 
wealth, 43 S.W.2d 335. 241 Ky. 39. 
followed in 43 SW.2d 339, 241 Ky. 

36 and 43 S.W.2d 339, 241 Ky. 37— 
Sutton V. Commonvrealth, 298 S.W. 
707, 221 Ky. 219. ^ 

g C.—State V. Osborne, 25 S.E.2d 561 
—State V. Mathis, 177 S.E. 318, 174 
S.C. 344. 

Ya.—Carr v. Commonwealth, 114 S.E. 

791, 134 Va. 656. 

30 C.J. p 389 note 51. 

Voluntary participation in mutual 
combat see supra § 122 . 
instructions held sufficient 
Anz.—Strickland v. State, 294 P. 617, 
37 Anz. 368. 

Ga.-Hill V. State, 138 S.E. 229, 164 
Ga. 298. 

jTy.—Per gram v. Commonwealth, *6 
S-W.2d 780, 242 Ky. 465. 

Utah.—State v. Turner, 79 P.2d 46, 
95 Utah 129. 

Yr.Va.—State v. Cook, 117 S.E. 777 
94 W.Va. 166. 

30 C.J. p 389 note 51 [a]. 
Instructions held erroneous or prop 
erly refused. 

Qa.—Benton v. State, 194 S.E. 166, 
185 Ga. 254. 

—Mills V. Commonwealth, 42 S 
W.2d 505, 240 Ky. 359. 

30 C.J. p 389 note 51 [b]. 

68 . Ky.—Canter v. Commonwealth, 
195 S.W. 825, 176 Ky. 360. 


212, 51 Ga.App. 601—McDuffie v. 
State, 168 S.E. 910, 46 Ga.App. 691 
—Montgomery v. State, 125 S.E. 
771, 33 Ga.App. 142. 

Ky,—Taylor v. Commonwealth, 136 S. 
W.2d 544, 281 Ky. 442 —Martin v. 
Commonwealth, 245 S.W. 869, 197 
Ky. 43—Norton v. Commonwealth, 
244 SW. 310, 196 Ky. 90. 

Oki.—^Wooden v. State, 245 P. 910, 34 
OkLCr. ‘204. 

Tex.—Stroud v. State, 24 S.W.2d 52, 
113 Tex.Cr. 621—^Hughes v. State, 
274 S.W. 146, 101 Tex.Cr. 164. 
Va.—Harper v. Commonwealth, 183 
S.E. 171, 165 Va. 816. 

30 C.J. p 389 note 53. 


8, Ga.—Fann v. State, 23 S.E.2d 
399, 195 Ga. 176 —Roberts v. State, 
5 S.E.2d 340, 189 Ga. 36—Jones v. 
State, 158 S.E. 44, 172 Ga. 500 
Lamp V. State, 137 S.E. 765, 164 
Ga. 57—^Warren v. State, 135 S.E. 
73'5 163 Ga. 176—Burnett v. State, 
128 S.E. 796, 160 Ga. 593—McCoy 
V. State, 122 S.E. 200, 157 Ga. 767 
—Slocumb V. State, 121 S.E. 116, 
157 Ga. 131—^Williams v. State, 23 
SE.2d 205, 68 Ga.App. 558—Win¬ 
gate V. State, 22 S.E.2d 758. 68 Ga. 
App. 265—Smith v. State, 181 S.E. 
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Evidence must show agreement to 
fight, either expressly or by infer¬ 
ence.—Stroud V. State, 24 S.W.2d 52, 
113 Tex.Cr. 621. 

Evidence held sufficient to warrant 
charge. 

Ga.—Gay v. State, 161 S.E. 603, 173 
Ga. 793—Little v. State, 139 S.E. 
37, 164 Ga. 509—Hill v. State, 138 
S.k 229, 164 Ga. 298—Boatright v. 
State, 134 S.E. 91, 162 Ga. 378— 
Daniels v. State, 122 S.E. 223, 157 
Ga. 780—^Norris v. State, 23 S.E.2d 
466, 68 Ga.App. 490—^Vickers v. 

State, 198 S.E. 106, -58 Ga.App. 207 
—Cook V. State, 192 S.E. 631, 56 
Ga.App. 375—Smith v. State, 181 
S.E. 212, 51 Ga.App. 601—^Aber¬ 

nathy V. State, 180 S.E. 753, 5 Ga. 
App. 452—McMullen v. State, 165 
S.E. 479, 45 Ga.App. 532. 

Ky._Thompson v. Commonwealth, 87 

S.W.2d 968, 261 Ky. 356—Jackson 

V. Commonwealth, 77 S.W.2d 380, 
257 Ky To —Pergram v. Common¬ 
wealth, 46 S.W.2d 780, ‘242 Ky. 465 
_Gardner v. Commonwealth, 42 S. 

W. 2d 319, 2-40 Ky. 283—Lester v. 
Commonwealth, 40 S.W.2d 306, 239 
Ky. 703. 

Oki.—Smith V. State, 293 P. 569, 49 
Okl.Cr. 339. 

Tex.—Talamantes v. State, 275 S.W. 
1052, 101 Tex.Cr. 407—Fuller v. 

State, 254 S.W. 967, 95 Tex.'Cr. 452. 
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In seme jiiriseictions accused is entitled to an in¬ 
struction that the burden is on the state to show 
that the offense was not committed in self- 
defense and an instruction is erroneous which 
in substance tells the jury that aiter the prosecu¬ 
tion has established a prima facie case the burden 
of proof shifts and that it then becomes incumbent 
on accused to prove his matters of self-defense.'^ 
However, it has also been held to be proper to 
charge, when the charge is properly limited in its 
application, that it is incumbent on accused to prove 
the facts or elements of self-defense,''^ unless the 
prosecution’s evidence discloses circumstances of 
mitigation or justification;'^^ but the court should 
also instruct, in this connection, that accused is, on 
the whole case, entitled to the benefit of a reason¬ 
able doubt.’^'^ 

An instruction on the burden of proof is errone¬ 
ous which places too high a degree of proof on ac¬ 
cused,'^ ^ or which has a tendency to cast on accused 


the burden of proving some elements of the case for 

the prosecution,'^^ or which places the burden of 

proving some of the elements of self-defense on the 
prosecution.'77 Where there is evidence on the part 
of the state that accused was at fault in bringing on 
i the difficulty, a charge to the effect that to make 
the plea of self-defense available accused must have 
been without fault is not open to the objection that 
it places the burden of proving that fact on ac¬ 
cused.*^ ^ 

§ 385 . Defense of Another 

Where the issue is raised by the evidence, the court 
should fully, correctly, and explicitly charge the law 
relating to defense of another. 

Where there is evidence which tends to support 
the issue that the homicide or assault was commit¬ 
ted by accused in defense of the person of another, 
the court should fully, correctly, and explicitly in¬ 
struct as to the law on this point as applied to the 


70. U.S.—Frank v. U. S., C.C.A.Alas- 

ka, 42 F.2d 623. 

Via.—Lee v. State, 132 So. 61, 24 Ala. 
App. 16S—Barbaree v. State, 130 
So. 903, 24 Ala.App 127—Fuqua v. 
State. 127 So. 251, 23 Ala.App. 467, 
followed in 127 So. 251, 23 Ala. 
App. 467—Seale v. State, 108 So. 
271, 21 Ala.App. 351. 

Ill.—People V. Duncan, 145 N.B. SIO, 
315 Ill. 106. 

Ind.—Hill V. State, 11 N.E.2d 141, 212 
Ind. 692—:}Jales v. State, 156 N.E. 
403, 199 Ind. 19C. 

Ky.—Lee v. Commonwealth, 276 S. 

\v. 127. 210 Ky. 410. 

Mich.—People v. Asbury, 241 N.W. 
144, 257 ?,I’ch. 297—People v. Oath- 
sYr 190 X.W. 753. 220 Mich. 62S. 
Miss.—Reddix v. State, 98 So. 850, 
134 Miss. 393. 

:Mo.—S tate V. Malone, 39 S.W.2d 786, 
327 Mo. 1217. 

1\.Y .—People V. Stern, 195 N.T.S. 348, 
201 App.Div. 687, 39 X.Y.Cr. 542. 
OU.—Slate V. State, 175 P. 843, 15 
Ohl.Cr. 201—Smith v. State, 159 P. 
C:3. 12 Olil.Cr. 4S9. 

S.D.—State v. Wilcox, 201 N.W. 369, 
48 S D. 289, overruling State v. 
Yckum, 79 N.W. 835, 11 S.D. 544. 
Tex.—Pena v. State, 151 S.W.2d 598, 
142 Tex.Cr. 102. 

Va.—ITale v. Commonwealth, 183 S. 
E. ISO, 165 Va. 808—Shifiett v. 
Commonwealth, 130 S.E. 777, 143 
Va. 609—Lamb v. Commonwealth, 
126 S.E. 3, 141 Va. 481—Covington 
V. Commonwealth, 116 S.E. 462, 136 
Va. 665. 

30 C.J. p 389 notes 66, 57. 

Burden of proving matters of de¬ 
fense in criminal prosecutions gen¬ 
erally see Criminal Law §§ 573- 
577. 

Burden of proving self-defense in 


homicide prosecutions see supra § 
195. 

Degree of proof required to establish 
defense of excuse or justification 
see supra § 326. 

listmctions held sufficient or im¬ 
properly refused 

.A.la.—Butts V. State, 130 So. 677, 222 
Ala. 49, denying certiorari 130 So. 
676, 24 Ala.App. 85—Bragg v. State, 
183 So. 680, 28 Ala.App. 305, cer¬ 
tiorari granted 183 So. 682, 236 
Ala. 270. 

Iowa.—State v. Norton, 286 N.W. 476, 
227 Iowa 13. 

La.—State v. Seal, 143 So. 18, 175 
La. 103. 

Okl.—Alcorn v. State, 35 P.2d 735, 56 
Okl.Cr. 156. 

Znstrnctrons held erroneous or prop¬ 
erly refused 

U.s. —De Groot v. U. S., C.C.A.Alaska, 
78 F 2d 244. 

Ala.—Bowen v. State, 117 So. 204, 
217 Ala. 574. 

S.D.—State v. Staley, 229 N.W. 373, 
5G S.D. 495, reversing 223 N.W. 943, 
54 S.D. 552. 

30 C.J. 'p 389 note 56 [a]. 

71. Ala.—Baker v. State, £C So. 213, 
19 Ala.App. 432, certiorari denied 
Ex parte State ex rel. Attorney 
General, 98 So. 215, 210 Ala. 374. 

Idaho.—State v. Lundhigh, 164 P. 
690, 30 Idaho 365. 

N.C.—State v. Simmerson, 132 S.E. 
596, 191 N.C. 614. 

30 C.J. p 389 note 58. 

72. Ark.—Beason v. State, 265 S.W. 
956, 166 Ark. 142—Lomax v. State, 
264 S.VA 823, 165 Ark. 386. 

N.J.—State V. Sage, 122 A. 837, 99 N. 
J.Law '229. 

S.C.—State V. Strickland, 145 S.E. 
404, 147 S.C. 514. 
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Wash.—State v. 'Turpin, 290 P. 824, 
158 'iVash. 103. 

30 C.J. p 390 note 59. 

Statute placing burden of proving 
justifiable homicide on accused 
should not be embodied in instruc¬ 
tion.—State v. Staley, 229 N.W. 373, 
56 S.D. 495, reversing 223 N.W. 943, 
54 S.D. 552. 

Inst'.’uctions held sufficient 
Ga.—Daniels v. State, 133 S.E. 866, 
162 Ga. 368. 

S.C.—State v. Swygert, 124 S.E. 636, 
130 S.C. 91. 

30 C.J. p 390 note 59 [a]. 

Instructions held erroneous 
Ark.—Black v. State, 284 S.W. 751, 
171 Ark. 307. 

30 C.J. p 390 note 59 [b]. 

73. Ark.—Lomax v. State, 264 S.W. 
823, 165 Ark. 386. 

30 C.J. p 390 note 60. 

74 . Ark.—Tignor v. State, 89 S.W. 
96, 76 Ark. 489. 

30 C.J. p 390 note 61. 

75 . Ala.—Perry v. State, 100 So. 842, 
211 Ala. 458. 

Ind.—Flick v. State, 193 N.B. 603, 207 
Ind. 473. 

30 C.J. p 390 note 62. 

Instructions held not erroneous 
Tex.—Downian v. State, 276 S.W. 27'5, 
101 Tey..Gr. 535. 

30 C.J. p 390 note 62 [a]. 

76. Ala.—Dent v. State, 17 So. 94, 
105 Ala. 14. 

30 C.J. p 390 note 63. 

77 . Ala.—Hendricks v. State, 26 So. 
242, 122 Ala. 42—Brown v. State, 
3 So. 857, 83 Ala. 33, 3 Am.S.R. 685. 

30 C.J. p 390 note 64. 

78. Ala.—^Wilkins v. State, 13 So. 
312, 98 Ala. 1. 

30 C.J. p 390 note 65. 
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facts of the caseJ® A charge on the subject of de¬ 
fense of another should be given even though there 
is no direct testimony as to such matter where all 
the evidence in the case is sufficient to raise the is¬ 
sue.®® An instruction as to the law relating to the 
defense of another is erroneous, and, if requested, 
may be refused, where it ignores or tends to exclude 
any material issue or element, or material part of 
the evidence,as where it ignores or tends to ex¬ 
clude the duty to retreat by the person attacked 


after the situation is disclosed to accused,*- or 
where it ignores or tends to exclude the question of 
provocation, or freedom from fault, on the part of 
the person attacked,** or on the part of accused,®* 
or omits a proper charge as to the element of real 
or apparent danger to the person defended,*® or 
pretermits the proposition whether the person at¬ 
tacked entered the fight willingly.*® So also an in¬ 
struction on the legal right of accused to kill in de¬ 
fense of another is erroneous, and, if requested, may 


79 . Ala.—Humphries v. State, 181 
So.* 309, 28 Ala.App. 159, certiorari 
denied ISI So. 312. 236 Ala. 104— 
Burch V. State. 121 So. 444, 23 Ala. 
App. 89. 

_Pel fry v. Commonwealth, 74 S 

\v.2d 913, 255 Ky. 442 — Williams v 
Commonwealth, 71 S.W.2d 626, 254 
277—Baker v. Commonwealth, 

20 SW’.2d 447, 230 Ky 569—Spicer 

V. Commonwealth, 251 S.W. 853, 
199 Ky. 658. 

^.lo—State V. Rennison, 267 S.W. 850, 
306 Mo. 473. 

X.C.—State V. Anderson, 22 S.E.2d 
271, 222 N.C. 148. 

S.C.—State V. Petit, 142 S.E. 725, 
144 S.C. 452. 

Tpx —Decker v. State, 46 S.W.2d 981, 
120 Tex.Cr. 336—^Wilkes v. State, 
2'50 S.W. 787, 10.3 Tex Cr 2'^^ — 

Wilkes V. State, 280 S.W. 786, 103 
TexCr. 148—Nami v. State, 263 S. 

W. .595, 97 Tex.Cr. 522—Hickox v. 
State, 253 S.W. 823, 95 TexCr. 173 
—IMeador v State, 253 S.W. 297, 
94 TexCr. 60S. 

30 C.J. p 390 note 67. 

Instructions held sufficient or proper 

(1) In general. 

Ga.—Johnson v. State, 15 S.E.2d 786, 
192 Ga. 571—Smith v. State, 164 
S.E 762. 174 Ga. 878. 

Ky.—Moore v. Commonwealth, 158 
S.W.2d 166, 289 Ky. 147—Martin v. 
Commonwealth, 108 S.W’'.2d 665, 

269 Ky. 688—McHargue v. Com¬ 
monwealth, 21 S.W.2d 115, 231 Ky. 
82—Phillips V. Commonwealth, 7 
SW2d 1064, 225 Ky. 160—Lewis v. 
Commonwealth, 6 S.W.2d 502, 224 
Ky. 502. 

Okl.—Hendrick v. State, 73 P.2d 184. 
63 Okl.Cr 100—Hare v. State, 54 P. 
2d 670, 58 Okl.Cr. 420. 

Tex.—Colbert v. State. 27 S.W.2d 214, 
115 Tex.Cr. 363—I'latthews v. State, 
26 S.W.2d 269, 114 Tex.Cr. 526— 
Cunningham v. State, 262 S.W". 491, 
97 TexCr. 624—Hall v. State, 260 
S.W. 878, 97 Tex.Cr. 158—Hays v. 
State. 252 S.W. 521, 94 Tex.Cr. 498. 
Wis.—State V. Payne, 227 N.W. 258, 
119 Wis. 615. 

30 C.J. p 390 note 67 [a]. 

(2) Degree of force.—Rivera v. 
State, 8 S.W.2d 129, 110 Tex.Cr. 98. 

(3) W^here court instructed that ac 
cused could not be found guilty if 


killing was in lawful self-defense un¬ 
der rules thereinafter given, followed 
by instruction that accused had same 
right to do everj'thing in protection 
of his mother that he could lawful¬ 
ly do in protection of himself, fail¬ 
ure of instructions to refer expressly 
to accused's right to kill in defense 
of his mother was not ground for re- 
verpal.—State v. Johnson, 274 N.W^ 
41, 223 Iowa 962. 

(4) Instruction to acquit, if ac¬ 
cused believed on reasonable grounds 
that he or woman who he was visit¬ 
ing was in danger of death or great 
bodily harm at deceased's hands and 
that it was necessary to shoot de¬ 
ceased in order to avert such danger, 
was not erroneous because of failure 
to include names of such woman’s 
two children, in absence of evidence 
that they were in danger or claim 
by accused that he shot in defense 
of either of them.—Lowder v. Com¬ 
monwealth. 136 S.W.2d 1055, 281 Ky. 
615. 

Instructions held erroneous 
(1) Generally. 

Ala.—Plumphries v. State, 181 So. 
309, 28 Ala.App. 159, certiorari de¬ 
nied 181 So. 312, 236 Ala. 104— 
Adkinson v. State, 107 So. 323, 21 
Ala.App. 264. 

JIo.—State V. Custer, SO S.W.2d 17C, 
336 Mo. 514. 

N.J.—State V. Lionetti, 107 A. 47, 
„ N.J.Law 24. 

N.C.—State v. Anderson, 22 S.E.2d 
271, 222 N.C. 148. 

Tex.—Blackwell v. State, 281 S.W. 
213, 103 Tex.Cr. 423—Brown v. 

State, 275 S.W. 1075, 101 Tex.Cr. 
446. 

■^V.Va.—State v. Summers, 188 S.E. 

873, 118 ^V.Va. 118. 

30 C.J. p 390 note 67 [b]. 

(2) Degree of force permissible.— 
State V. Johnson, 114 So. 82, 164 La. 
420. 

(3) Extent of danger to third per¬ 
son authorizing accused s act.—Mc- 
Junkin v. State, 281 S.W. 868, 103 
TexCr. 462. 

(4) An instruction that if accused 
believed his brother was in danger 
at hands of deceased, and did not 
know cause of difficulty, he was war¬ 
ranted in using such force as neces¬ 
sary to protect brother, was errone- 
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ous, as denying accused right to act 
in defense of brother although he 
knew cause of difficulty.—Brown v. 
State, 275 S.W. 1075, 101 Tex.Cr. 446. 

(5) Where the evidence showed 
that defendants, who had killed de¬ 
ceased in a shooting affray, acted 
not only in self-defense, but also in 
defense of each other, and in further 
defen.se of their sister, an instruction 
was erroneous which gave defendants 
each the right to shoot in defense of 
the other, but omitted their right to 
shoot in defense of their sister.— 
Kapier v. Commonwealth, 9 S.W.2d 
107, 225 Ky. 384. 
presumptions 

In prosecution for assault -with in¬ 
tent to murder a negro, wherein ac¬ 
cused's defense was that he shot ne¬ 
gro as negro was attacking accused’s 
brother with ax, refusal to instruct 
under statute that, if negro was mak¬ 
ing attack on accused’s brother with 
ax, and was so using it that death 
or serious bodily injury might result 
to brother, it was to be presumed 
that he designed to inflict the injury 
was error in view of statutory pro¬ 
visions to effect that such facts raise 
such a presumption.—McFarland v. 
State, 104 S.W.2d 879, 132 TexCr. 
309. 


so. Tex.—Townsend v. State, 93 S.W. 
2d 156, 130 Tex.Cr. 202. 

81. Ark.—Steele v. State, 108 S.W. 
2d 474, 194 Ark. 497. 

Kan.—State v. Mounkes, 127 P. 637, 
88 Kan. 193. 

Tex.—Matthews v. State, 26 S.W. 2d 
I 269, 114 Tex.Cr. 526. 

82. Ala.—Burkett v. State, 45 So. 
682, 154 Ala. 19. 

30 C.J. P 391 note 72. 

83 . Ala.—Griffin v. State, 158 So. 
316, 229 Ala. 482.. 

30 C.J. P 391 note 73. 

84. Tex.—Rivera v. State, 8 S.W.2d 
129, 110 TexCr. 98. 

30 CJ. P 391 note 74. 

85. Ala.—Burch v. State, 121 So. 444, 
23 Ala.App. 89. 

Ind.—Brannin v. State, 46 N.E.2d 599. 
30 C.J. P 391 note 75. 

86. Ala.—Cain v. State, 77 So. 453, 
16 Ala.App. 303—Manley v. State, 
79 So. 149, 16 Ala.App. 476. 
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be refused, where there is no evidence or not suffi¬ 
cient evidence in the case to support such theory,®' 
or where it relates to an issue not raised by the ev¬ 
idence.®* 

Where the evidence raises the issue of justifiable 
homicide under a statute authorizing a husband to 
kill one found in adultery with his wife, under prin¬ 
ciples discussed supra § 108, the court should in¬ 
struct the jury as to such defense,®® but no such in¬ 
struction is warranted where the evidence does not 
bring the case within the terms of the statute.®® 


Self-defense and defense of another. Where the 
evidence tends to show that accused was acting both 
in self-defense and in defense of another, the court 
should instruct as to both self-defense and defense 
of another ;®i and an instruction which is confined 
wholly to the personal right of self-defense is er¬ 
roneous,®® particularly where it is shown that ac¬ 
cused at no time acted in self-defense.®® Where, 
however, there is no evidence to support a charge 
as to defense of another, the court may and should 
restrict its instructions to self-defense.®^ A request 


87- Ark.—Smith v. State, 2S7 S.W. 

1026, 172 Ark. 156. 

Ga.—Ashley v. State, 177 S.E, 252, 
179 Ga. 703—Groves v. State, 164 
S.E. S22. 175 Ga. 37 —Coart v. State, 
119 S.E. 723. 156 Ga. 536—Collins 
V. State, 111 S.E. 733. 153 Ga. 95— 
Lanier v. State, 11 S.E.2d 61. 63 
Ga.App 296—llcSwain v. State, 170 
S.E. 216, 47 Ga.App. 210. 

Iowa.—State v. Reynolds, 206 N.W. 
635, 201 Iowa 10. 

Ky.— Bowling v. Commonwealth, 161 
S.W.2d 942, 290 Ky. 455—Crum v. 
Commonwealth, 144 S.W.2d 104 
284 Ky. 4S3—Rhodes v. Common¬ 
wealth, 128 S.\V.2d 948, 278 Ky. 504 
—Taylor v. Commonwealth, 108 S. 
Vv’.2d 645, 269 Ky. 656—Farley v. 
Commonwealth, 104 S.W^2d 972, 268 
277—Sawyer v. Commonw’ealth, 
102 S.W.2d 371, 267 Ky. 3SS—Rob¬ 
inson V. Commonwealth, 94 S.W.2d 
1004, 264 Ky. 394—Combs v. Com¬ 
monwealth, S3 S.W.2d 46, 259 Ky. 
703—DufE V. Commonwealth, 63 S. 
W'.2d 593, 250 Ky. 555—Lassiter v. 
Commonwealth, 60 S.\V.2d 937, 249 
Ky. 352—Mays v. Commonw^ealth, 
56 S.W’.2d 726, 247 Ky. 85—Per- 
gram v. Commonwealth, 46 S.W.2d 
780, 242 Ky. 465—Slavin v. Com¬ 
monwealth, 17 S.W.2d 432, 229 Ky. 
534 —Morgan v. Common'wealth, 15 
S.W.2d 273, 228 Ky. 432—Kindrick 

V. Commonwealth, 10 S.W.2d 639, 
226 Ky. 144—^Napier v. Common¬ 
wealth, 5 S.W.2d 902, 224 Ky. 158 

_Newberry v. Commonwealth, 1 

S.W.2d 1045, 222 Ky. 630—Com¬ 
monwealth V. Clark, 254 S.W. 1051, 
200 Ky. 358. 

Miss.—Carter v. State, 105 So. 514, 
140 Miss. 265—Ealy v. State, 91 So. 
417, 128 Miss. 715. 

Tex.—Simmons v. State, Cr., 170 S. 

W. 2d 742—Conn v. State, 158 S. 

W".2d 503, 143 Tex.Cr. 367—Jamison 
V. State, 148 S.W.2d 405, 141 Tex.Cr. 
349—Duncan v. State, 146 S.W.2d 
749, 140 Tex.Cr. 606—Boudreaux v. 
State, 103 S.W.2d 972, 132 Tex.Cr. 
299—Mackley v. State, 59 S.W.2d 
128, 123 Tex.Cr. 442—Stoker v. 

State, 42 S.W.2d 72, 118 Tex.Cr. 524 
—Gomez v. State, 34 S.W.2d 607, 
116 Tex.Cr. 529—Blackwell v. State, 
294 S.W. 852, 107 Tex-Cr. 58. 

30 C.J. p 391 note 77. 


raUTire or refusal to give instruc¬ 
tion held proper 

(1) Accused was not entitled to an 
instruction defining his right to kill 
in defense of his son where there 
was no evidence of danger to son at 
time of shooting.—^Williams v. Com¬ 
monwealth, 125 S.W.2d 221. 276 Ky. 
754—Caudill v. Commonwealth, 15 S. 
W.2d 435, 228 Ky. 722. 

(2) Failure to instruct that ac¬ 
cused had the right to defend others 
in his group from harm by deceased 
was not error where there was posi¬ 
tive and uncontradicted evidence that 
they were merely spectators and were 
not involved.—Bentley v. Common¬ 
wealth, 120 S.W.2d 209, 274 Ky. 644. 

(3) Where accused knew that his 
companion had agreed to fight de¬ 
ceased a fist fight, accused was not 
entitled to charge on his right to de¬ 
fend his companion, since companion 
had no right of self-defense.—Deur- 
an V. State, 94 S.W.2d 181, 130 Tex. 
Cr. 308. 

(4) Instruction on defense of 
daughter threatened with rape by 
victim of homicide need not be given, 
where the danger of rape was not im¬ 
minent and therefore the statute was 
inapplicable.—Lewis v. State, Miss., 
118 So. 708. 

88. Ark.—Stacy v. State, 264 S.W. 
967, 165 Ark. 614. 

Ky.—^^Vhite v. Commonwealth, 275 S. 
8T6, 210 Ky. 35o. 

Tex.—Jordan v. State, 296 S.W. 582, 
107 Tex.Cr. 307—Mitchell v. State, 
209 S.W. 743, 85 Tex.Cr. 25. 

30 C.J. p 391 note 78. 

89. Tex.—Tarrant v. State, 25 S.W. 
2d 836, 114 Tex.Cr. 436. 

90. Tex.—Halbert v. State, 137 S.W. 
2d 1010, 138 Tex.Cr. 592—Querner 
V. State, 76 S.W.2d 520, 127 Tex. 
Cr. 410—Ryan v. State, 55 S.W.2d j 
829, 122 Tex.Cr. 464—Zimmerman 
V. State, 51 S.W.2d 327, 121 Tex.Cr. 
468. 

Evidence held not to support instruc- 
tion 

Tex.—Holman v. State, 243 S.W. 1093, 
92 Tex.Cr. 364. 

91. Ky.—Poe v. Commonwealth, 51 
S.W.2d 937, 244 Ky. 649—Combs v. 


Commonwealth, 246 S.W. 132, 196 
Ky. 804. 

Tex.—Rylee v. State, 117 S.W.2d 85, 
135 Tex.Cr. 87—^Hays v. State, 252 
S.W. 521, 94 Tex.Cr. 498—Hoecker 
v. State, 183 S.W. 141, 79 Tex.Cr. 
78. 

Instructions on self-defense generally 
see supra §§ 374-384. 

Testimony by accused that he acted 
in self-defense 

Where there is inference from evi¬ 
dence that one charged with homi¬ 
cide or assault acted in defense of 
another, trial court, on demand of 
accused, must charge on that subject, 
notwithstanding accused may testify 
that he acted in his own defense.— 
Fletcher v. State, 23 S.W.2d 369, 114 
Tex.Cr. 276—Shine v. State, 269 S.W. 
804, 99 Tex.Cr. 418—Nami v. State, 
263 S.W. 595, 97 Tex.Cr. 522. 

Defense of codefendant 

Instruction on self-defense, which 
did not give accused, prosecuted for 
murder, benefit of right to defend co¬ 
defendants, was error.—^Webster v. 
Commonwealth, 3 S.W.2d 757, 223 Ky. 
374—^Webster v. Commonwealth, 3 S. 
W.2d 754, 223 Ky. 369. 

Peace officer defending himself and 
another 

Where a peace officer in attempting 
to arrest a person who was drunk on 
the public highway and who started 
shooting at the peace officer, and 
also at a third person, killed the per¬ 
son who was resisting arrest, it was 
the duty of the court to incorporate 
in the regular instructions on self- 
defense the right of the officer to de¬ 
fend the third person as well as him¬ 
self, provided the shooting of such 
third person was not superinduced 
by any unlawful act of accused legal¬ 
ly justifying deceased in firing the 
shot which by accident struck such 
third person.—Partin v. Common¬ 
wealth, 248 S.W. 489, 197 Ky. 840. 

92. Ill.—People V. Forte, 110 N.E. 
47, 269 Ill. 505, L.R.A.1916B 924. 

30 C.J. p 391 note 69. 

93. Tex.—Garza v. State, 88 S.W. 
231, 48 Tex.Cr. 382. 

94. Cal.—People v. Luzovich, 16 P. 
2d 144, 127 Cal.App. 465. 

Ky.—Crum v. Commonwealth, 144 S. 
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to extend an instruction on self-defense to embrace 
defense of another is properly refused where ac¬ 
cused did not rely on self-defense but relied wholly 
on nonparticipation in the affray,9S and where ac¬ 
cused relied solely on self-defense, without claim 
that he acted in defense of another, instructions are 
not erroneous because omitting to charge on defense 
of another.®® 

§ 386. Defense of Habitation and Property 

a. Habitation 

b. Property 

a. Habitation 

Where the evidence raises the issue, the court may 
and should instruct the jury relative to the defense of 


§ 386 

habitation and all related matters and phases of such 
defense. 

Where the evidence warrants it, it is the duty of 
the court to instruct to the effect that every man 
has a right to protect his house from invasion, and, 
in so protecting it, he has a right to use such force 
as may be necessary, or as may reasonably appear to 
him to be necessary, to accomplish this end;^*^ and 
in such a case an instruction which ignores or tends 
to exclude such theory is erroneous.^^ In charging 
the jury relative to defense of habitation the court 
may and should instruct it respecting all elements 
and phases of such defense applicable under the 
evidence adduced,99 including the matter of tres¬ 
pass 


but an instruction as to defense of habita- 


W.2d 1047, 284 Ky. 483—Perkins 
V. Commonwealth, 137 S.W.2d 701, 
282 Ky. 46—^\\^illiams v. Common¬ 
wealth,’ 125 S.W.2d 221, 276 Ky. 

754 _Taylor v. Commonwealth, 98 

S.W.2d 928, 266 Ky. 325—Bishop v. 
Commonwealth, 42 S.W.2d 742, 240 
Ky. 494—Turner v. Commonwealth, 

42 S.W.2d 716, 240 Ky. 536—Dowell 

V. Commonwealth, 34 S.W.2d 946, 
237 Ky. 56—^liopkins v. Common¬ 
wealth, *28 S.W.2d 971. 234 Ky. 676 

_Castle v. Commonwealth, 14 S.W. 

2d 387, 228 Ky. 151—Milburn v. 
Commonwealth, 3 S.W.2d 204, 223 
Ky. 188—Johnson v. Common¬ 
wealth, 286 S.W. 1053, 215 Ky. 717 
—Young V. Commonwealth, 283 S. 

W. 431, 214 Ky. 475. 

Tex.—Wilson v. State, 242 S.W. 224, 
92 TexCr. 118. 

95. Ky.—Saylor v. Commonwealth, 
29 S.W.2d 629, 235 Ky. 78, followed 
in 29 S.W.2d 632, 235 Ky. 85. 

98. Ky.—^^Vaters v. Commonwealth, 
62 S.W.2d 1027, 250 Ky. 302. 

Failure to claim defense of wife 
Accused, claiming only self-defense, 
was not entitled to instruction on 
justifiable homicide under belief that 
deceased was about to have carnal 
intercourse with accused’s wife.— 
State V. Greenlee, 269 P. 331, 33 N. 
M. 449. 

97. Ala.—Booth v. State, 117 So. 492, 
22 Ala.App. 508. 

(ja.—^Norris v. State, 191 S.B. 375, 
184 Ga. 397—Porter v. State, 178 
S.E. 151, 180 Ga. 147—Howell v. 
State, 170 S.E. 692, 47 Ga.App. 405. 
Ky.—^Williams v. Commonwealth, 71 
S.W.2d 626, 254 Ky. 277—Burks v. 
Commonwealth, 71 S.W.2d 418, 254 
Ky. 193—Haywood v. Common¬ 
wealth, 59 S.W.2d 531, 248 Ky. 569 
—Poe V. Commonwealth, 51 S.W.2d 
937, 244 Ky. 649—Hendrickson v. 
Commonwealth, 24 S.W.2d 564, 232 
Ky. 691—^Noe v. Commonwealth, 13 
S.W.2d 763, 227 Ky. 578—Sawyer 
V. Commonwealth, 13 S.W. 2d 267, 
227 Ky. 435—Raines v. Common¬ 
wealth, 282 S.W. 1109, 214 Ky. 211. 


Okl.—Nelson v. State, 245 P. 1009, 
34 Okl.Cr. 187. 

S.C.—State V. Osborne, 21 S.B.2d 178, 
200 S.C. 504. 

30 C.J. p 391 note 80. 

Instruction as to defense of habita¬ 
tion should be given 
(1) Where there was evidence that 
accused was attacked while stand¬ 
ing m doorway of home occupied by 
wife and children.—Hughes v. Com¬ 
monwealth, 79 S.W.2d 234, 257 Ky. 
754. 


(2) Where evidence showed that 
only a few minutes before shooting 
deceased had threatened life of ac 
cused and had gone away and was 
returning to accused’s house, and, 
over a warning not to come in, was 
proceeding to enter.—Mack v. State, 
263 S.W. 912, 97 Tex.Cr. 583. 

(3) Where evidence for accused 
tended to show that deceased tried 
to shoot into accused’s home, endan¬ 
gering lives of inmates, and that his 
death was brought about in defense 
of accused’s home.—^Williams v. Com¬ 
monwealth, 71 S.W.2d 626. 254 Ky. 
277. 

Instructions held sufficient or proper 
Ariz.—Viliborghi v. State, 43 P.2d 210, 
45 Ariz. 275. 

Ga.— Sheffield v. State, 2 S.E.2d 657, 
188 Ga. 1—Hughes v. State, 127 S. 
E. 113, 159 Ga. 828, error denied 46 
S.Ct. 201, 269 U.S. 539, 70 L.Ed. 
401 —Norris v. State, App., 23 S. 
E.2d 466. 

S.C.—State V. Petit, 142 S.E. 725, 144 
S.C. 452. 

30 C.J. P 391 note 80 [a]. 

Instructions held erroneous or prop¬ 
erly refused 
(1) In general. 

Ala.—Johnson v. State, 130 So. 175, 
221 Ala. 632—Booth v. State, 117 
So. 492, 22 Ala.App. 508. 

Ill.—People V. Gibbs, 181 N.E. 628, 
349 Ill. 83. 

S.C.—State V. Gunter, 119 S.E. 844, 
126 S.C. 375. 

30 C.J. P 391 note 80 [b]. 
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(2) Instruction that law of self-de¬ 
fense applies to a man's relatives 
and to his home as well as it does 
to himself was objectionable for 
failure to define facts necessary to be 
found to justify accused in shooting 
in defense of home.—State v. Custer, 

80 S.W.2d 176, 336 Mo. 514. 
Instructions held confusing and mis¬ 
leading 

(1) In general.—^Wiggins v. State, 
143 So. 188, 25 Ala.App. 192—Booth v. 
State, 117 So. 492, 22 Ala.App. 508. 

(2) Where the court after charging 
on justifiable homicide and right to 
kill in defense of habitation, under 
Pen.Code 1910 § 70. charged as to 
the necessity that a felony, and not 
a trespass only, be intended, it was 
error not to make it plain that this 
did not apply to defense of habita¬ 
tion.—West V. State. 117 S.E. 380, 155 
Ga. 482—Wall v. State, 112 S.E. 142, 
153 Ga. 309. 

98- Miss.—Bowen v. State, 144 So. 

230, 164 Miss. 225. 

30 C.J. P 392 note 81. 

99. Ky.—Carroll v. Commonwealth, 
299 S.W. 183, 221 Ky. 557. 

30 C.J. p 392 note 82. 

Illegality of search warrant 

Trial judge erred in not charging 
that warrant under which attempt 
was made to search accused’s house 
was not legal search warrant, where 
warrant did not conform to statute.— 
State v. Du Pre, 131 S.E. 419, 134 S. 
C. 268. 

Use of other means than killing 
Accused’s requested charge on de¬ 
fense of habitation, which ignored 
statutory provision that every other 
effort in his power must have been 
made by possessor to repel aggres¬ 
sion before he will be justified in 
killing, was properly refused.—^Hill 
V. State, 108 S.W.2d 912, 133 Tex.Cr. 
92. 


1 , Charge sua sponte 

Where evidence in homicide prose¬ 
cution tends to show that deceased is 
a trespasser, and there is no con- 
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Lion is erroneous and may be refused where it is 
not supported by the issues and evidence in the 
case.- So also, where it is not supported by the is¬ 
sues and evidence, an instruction is erroneous and 
may be refused as to accused’s right to have a pis¬ 
tol in his house and to use it if necessary,^ or as to 
the amount of force which may be used in ejecting 
an intruder from the home,"^ or as to a guest’s 
right to repel trespassers and assaults in and on 
the house.® Where a person is killed near his own 
house by one whom he has invited there and then 
ordered away, the state is not entitled to an instruc¬ 
tion that a man has the right to protect his own 
house from invasion, without a qualification by rea¬ 
son of the facts.® 

Defense of employer's hahitatio^i. Where accused 


claims that the killing was committed in defense 
of the habitation of his employer, and the court in 
its instructions assumes that accused had the same 
right to defend as his employer had, it is not nec¬ 
essary specially to charge that accused had the 
same right to protect the habitation as the employ¬ 
er had.*^ 

b. Property 

Where the evidence raises the issue of defense of 
property, the court should fully, correctly, and clearly 
Instruct the jury as to the law on such issue. 

Where there is evidence which tends to support 
the issue that the homicide or assault was commit¬ 
ted by accused in defense of property, the court 
should fully, correctly, and clearly instruct the 


flict m the testimony, the court has 
the inherent power to charge, with¬ 
out being required to do so by one 
of the parties, that deceased was a 
trespasser.—Vinson v. State, 194 So. 
705, 29 Ala.App. 234. 

Charge improperly refused 

Refusal to charge in assault to 
murder case that trespass on dwell¬ 
ing IS same as trespass on person 
was error.—Booth v. State, 117 So. 
492, 22 Ala.App. 508. 
lustmctions held erroneous or prop¬ 
erly refused 

(1) Charge that sheriff without 
warrant was trespasser on accused’s 
premises was correctly refused as 
misleading, where accused was vio¬ 
lating prohibition law at the time.— 
Wiggins V. State, 143 So. ISS, 25 Ala. 
App. 192. 

(2) On a trial for killing a mem¬ 
ber of a party searching accused’s 
barn for liquor, where accused did 
not know until after the difficulty 
that one of the party had entered 
the house and gone into the room 
where accused’s wife was, an in¬ 
struction that he was a trespasser in 
so doing was abstract, and properly 
refused.—Lakey v. State, 93 So. 51, 
IS Ala,App. 442. 

2. Ark.—Abbott V. State, 265 S.W. 
666, 167 Ark. 677—McFarland v. 
State, 264 S.W. 938, 165 Ark. 431. 
Fla.—W’’illiamson v. State, 133 So. 
109, 101 Fla. 1219. 

Ga.—^Williams v. State, App., 23 S. 
E.2d 205. 

Ill.—People V. Black, 141 N.E. 170, 
309 Ill. 354. 

Ky.—^Adams v. Commonwealth, 168 S. 
W.2d 40, 292 Ky. 786—Fore v. Com¬ 
monwealth, 163 S.W.2d 48, 291 Ky. 
34—Bailey v. Commonwealth, 157 
S.W.2d 100, 288 Ky. 613—Sizemore 
V. Commonwealth, 148 S.W. 2d 341, 
285 Ky. 499—Crawford v. Com¬ 
monwealth, 136 S.W. 2d 754, 281 
Ky. 557—Johnson v. Common¬ 
wealth, 132 S.W.2d 72. 279 Ky. 753 


—Rhodes v. Commonwealth, 128 S. 
W.2d 948, 278 Ky. 504—Ponton v. 
Commonwealth, 108 S.W’‘.2d 535, 

269 Ky. 614—Hatfield v. Common¬ 
wealth, 95 S.W.2d 562, 264 Ky. 721 
—Triplett V. Commonwealth, 53 S. 
W.2d 348, 245 Ky. 149—Black v. 
Commonwealth, 42 S.W.2d 883, 240 
Ky. 620—Commonwealth v. Girkey, 
42 S.W.2d 513, 240 Ky. 382—Smith 

V. Commonwealth, 33 S.W.2d 688, 
236 Ky. 736—Farmer v. Common¬ 
wealth, 28 S.W.2d 978, 234 Ky. 673 
—Slavin V. Commonwealth, 17 S. 

W. 2d 432, 229 Ky. 534—Banks v. 

Commonwealth, 13 S.W.2d 511, 227 
Ky. 500—Howard v. Common¬ 
wealth, 12 S.W.2d 324, 227 Ky. 142 
—^White V. Commonwealth, 9 S.W. 
2d 720, 225 Ky. 596—Begley v. 

Commonwealth, 276 S.W. 834, 210 
Ky. 747—^Winchester v. Common¬ 
wealth, 276 S.W. 575, 210 Ky. 685— 
Hopkins v. Commonwealth, 275 S. 
W. 881, 210 Ky. 378—Eversole v. 
Commonwealth, 34 S.W. 231, 17 

Ky.L. 1259. 

Miss.—Crawford v. State, 110 So. 517, 
144 Miss. 793—Carter v. State, 105 
So. 514, 140 Miss. 265. 

Mo.—State v. Dollarhide, 87 S.W.2d 
156, 337 Mo. 962. 

N.M.—State v. Coats, 42 P.2d 772, 
39 N.M. 155. 

Okl.—Choate v. State, 258 P. 360, 37 
Okl.Cr. 314. 

Pa.—Commonwealth v. Peronace, 195 
A. 57, 328 Pa. 86—Commonwealth 
V. Blakeley, 117 A. 685, 274 Pa. 100. 
S.C.—State V. Laney, 167 S.E. 671, 168 
S.C. 367. 

Tex.—Simons v. State, 149 S.W.2d 
103, 141 Tex.Cr. 458—Hill v. State, 
108 S.W.2d 912, 133 Tex.Cr. 92— 
Davis V. State, 36 S.W.2d 744, 117 
Tex.Cr. 377. 

Utah.—State v. Hougensen, 64 P.2d 
229, 91 Utah 351. 

Vt.—State V. Tubbs, 139 A. 769, 101 
Vt. 5. 

30 C.J. p 392 note 83. 
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Instruction as to defense of habita. 
tion should not he given 

(1) Where the evidence shows that 
the difficulty between accused and his 
victim occurred in the yard of ac¬ 
cused, without any showing that the 
victim attempted to enter the home 
or injure its occupants.—Brmegar v. 
Commonwealth, 147 S.W.2d 1037, 285 
Ky. 400—Engle v. Commonwealth, 79 
S.W.2d 417, 258 Ky. 118. 

(2) Where deceased, an invitee, left 
accused’s house immediately on being 
ordered to do so, and was shot m the 
back as he stepped through the door. 
—Cooper v. Commonwealth, 27 S.W. 
2d 405, 234 Ky. 56. 

(3) Where deceased was an invited 
guest in accused’s home.—Oney v. 
Commonwealth, 9 S.W.2d 723, 225 Ky. 
590. 

(4) Where only defense of person 
was set up.—Buchanan v. State, 116 
So. 275, 95 Fla. 301. 

(5) Where the evidence of all per¬ 
sons showed that accused and de¬ 
ceased had left the house of accused 
before the shooting occurred, and de¬ 
ceased had gone across the road in 
front of the house, and the only de¬ 
fense claimed by accused was defense 
of his person.—Thomas v. Common¬ 
wealth, 243 S.W. 1, 195 Ky. 623. 

(6) Where, according to testimony 
of accused, shooting was done in a 
sudden affray in his own self-defense. 
—Vaughn v. Commonwealth, 151 S. 
W.2d 778, 286 Ky. 712. 

3. D.C.—Price v. U. S., 276 F. 628, 
51 App.D.C. 106. 

4 . Ky. — Black v. Commonwealth, 42 

S.W.2d 883, 240 Ky. 620. 

5. Ala.—Montgomery v. State, 49 So. 
902, 160 Ala. 7. 

6. Tex.—Turner v. State, 16 Tex. 
App. 378. 

7. Tex.—Patterson v. State, 95 S.W. 
129, 49 Tex.Cr. 613. 
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jury as lo the law on this point as applied to the 
facts of the case;® and a charge which ignores in 
effect or excludes such theory is erroneous.® An 
instruction as to defense of property, however, is 


erroneous and, if requested, may be refused where 
it is not supported by the issues and evidence in the 
case.i® Where the homicide grew out of a dispute 
as to a certain piece of property, an instruction as 


8. Iowa.—State v. Metcalfe, 212 N. 

W. 382, 203 Iowa 155. 

Okl.—Johnson v. State, 58 P.2d 156, 
59 Okl.Cr. 283. 

S.C.—State V. Martin, 147 S.E. 606, 
149 S.C. 464. 

Tex.—Moon v. State, 18 S.W.2d 635, 
113 Tex Cr. 320—Arkhammer v. 
State, 296 S.W. 301, 107 Tex.Cr. 191 
—Gilliam v. State, 272 S.W. 154, 
100 Tex.Cr. 67. 

30 C.J. p 392 note 88. 

Protecting* hnsiness establishment 
In prosecution of accused, who op¬ 
erated a beer tavern and domino 
parlor, for assault with intent to 
murder without malice of a person 
who entered the domino parlor and 
annoyed patrons, accused was enti¬ 
tled to an instruction on his right to 
require the person who entered the 
tavern to leave his place of business. 
—Schmidt V. State, 116 S.W.2d 388, 
134 Tex.Cr. 475. 

Preventing* robbery 
Accused held entitled to instruc¬ 
tion on right to kill in order to pre¬ 
vent commission of robbery. 

Ky.—Oliver v. Commonwealth, 271 
SW. 681, 208 Ky. 628—Flynn v. 
Commonwealth, 264 S.W. 1111, 204 
Ky. 572. 

Tex.—Johnson v. State, Cr., 164 S. 
W.2d 675. 

Instructions held sufficient or proper 
Ga.—Elhs V. State, 142 S.E. 681, 166 
Ga. 115—Norris v. State, App., 23 
SE.2d 466—Ellison v. State, 176 
SE 885, 50 Ga.App. 58—Crews v. 
State, 162 S.E. 146, 44 Ga.App. 546. 
Pa.—Commonwealth v. Troup, 153 A. 
337, 302 Pa. 246. 

Tex.—Hall v. State, 260 S.W. 878, 97 
Tex.Cr. 158. 

Instructions held erroneous or prop¬ 
erly refused 

(1) In general. 

Ariz.—Viliborghi v. State, 43 P.2d 
210, 45 Anz. 275—Strickland v. 

State, 294 P. 617, 37 Ariz. 368. 
Ark.—Steele v. State, 108 S.W.2d 474, 
194 Ark. 497. 

Ga.—Tatum v. State, 197 S.E. 51, -57 
Ga.App. 849. 

Iowa.—State v. Shannon, 243 N.W. 

507, 214 Iowa 1093. 

N.M.—State v. Casad, 207 P. 64, 28 N. 
M. 117. 

Tex.—Turner v. State, 87 S.W.2d 736, 
129 Tex.Cr. 380. 

Va.—Bausell v. Commonwealth, 181 
S.E. 453, 165 Va. 669. 

30 C.J. p 392 note 88 [b]. 

(2) As misleading.—Prine v. State, 
191 So^-446, 188 Miss. 147. 

(3) As too restricted.—^People v. 
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Silver, 108 P.2d 4, 16 Cal.2d 714, prior 
opinion, App., 102 P.2d 763. 

(4) Charge that person whose 
property has been stolen may set 
trap gun inside his building and 
thereby kill any person coming to 
commit theft therein was properly 
refused as unfounded in la-w.—State 

V. Plumlee, 149 So. 425, 177 La. 687. 

Evidence held to authorize instruc- 
tion 

(1) Evidence authorized an in¬ 
struction on the theory that accused 
shot deceased to prevent commis¬ 
sion of a felony, on ground that de¬ 
ceased was breaking into an “out¬ 
house” belonging to, or used with, a 
dwelling house and taking away 
something of value therefrom, when 
he allegedly broke into accused's “po¬ 
tato hole” located twenty-five or thir¬ 
ty feet from door of accused's home. 
—Bowling v. Commonwealth, 161 S. 

W. 2d 942, 290 Ky. 455. 

(2) In prosecution for homicide 
growing out of controversy over 
boundary line of accused's property, 
charge on defense of property, was 
called for by evidence, where de¬ 
ceased, through employees, was at¬ 
tempting to construct fence and take 
possession of land in accused’s pos¬ 
session, and was trespassing on ac¬ 
cused’s land and was armed in going 
to such fence.—Griffin v. State, 274 S. 
W. 611, 100 Tex.Cr. 641. 

9 . Ga.—Jordan v. State, 69 S.E. 562, 
135 Ga. 434. 

10. U.S.—McNabb v. U. S., C.C.A. 
Tenn., 123 P.2d 848, certiorari 
granted 62 S.Ct. 1305, 316 U.S. 658, 

86 L.Ed. 1736, reversed on other 
grounds 63 S.Ct. 608, 318 U.S. 332, 

87 L.Ed. 819, rehearing denied 63 
S.Ct. 1322, 319 U.S. 784, 87 L.Ed. 
1727. 

Ala.—Russell v. State, 122 So. 683, 
219 Ala. 567. 

Cal.—People v. Aguirre, 79 P.2d 93, 
11 Cal.2d 248—People v. Hoffman, 
232 P. 974, 195 Cal. 295. 

Ky.—Adams v. Commonwealth, 168 S. 
W.2d 40, 292 Ky. 786—Gulley v. 
Commonwealth, 143 S.W.2d 1059, 
284 Ky. 98—Kinder v. Common¬ 
wealth, 92 S.W.2d 8, 263 Ky. 145— 
Madden v. Commonwealth, 36 S. 
W.2d 346, 237 Ky. 703—Stanfill v. 
Commonwealth, 272 S.W. 1, 209 Ky. 
10 . 

La.—State v. Plumlee, 149 So. 425, 
177 La. 687. 

Mo.—State v. Dollarhide, 87 S.W.2d 
156, 337 Mo. 962. 

Okl.—Hare v. State, 54 P.2d 670, '58 
Okl.Cr. 420. 


S.C.—State V. Faulkner, 149 SB. 108, 
151 SC. 379. 

Tex—Fambro v. State, 154 S.W.2d 
840. 142 TexCr. 473—Bell v State, 
128 S.W.2d 812, 137 Tex.Cr. 128— 
Spadachene v. State. 127 S.W.2d 
466, 137 Tex.Cr. 26—Trimble v. 

State, 104 S.W.2d 31, 132 Tex.Cr. 
236—Eckerman v. State, 89 S.W.2d 
999, 129 Tex.Cr. 563—Stroud v. 

State. 77 S.W.2d 237, 127 Tex.Cr. 
486—Beggs V. State, 60 S.W.2d 241, 
134 Tex.Cr. 1—Stroud v. State, 46 
S.W.2d 689, 120 Tex.Cr. 466—Deck- 
ard V. State, 40 S.W.2d 127, 118 
Tex.Cr. 414—Colbert v. State, 27 S. 
\V.26. 214, 115 Tex.Cr. 363—Davis v. 
State, 296 S.W. 596, 107 Tex.Cr. 
357—Arkhammer v. State, 296 S. 
W. 301, 107 Tex.Cr. 191—McClure 
V. State, 281 S.W. 559, 103 Tex.Cr. 
496—Torrans v. State, 265 S.W. 
560, 98 Tex.Cr. 298—Tait v. State, 
260 S.W. 584, 97 Tex.Cr. 119— 

Richardson v. State, 239 S.W. 218, 
91 Tex.Cr. 318, 20 A.L R. 1249. 

30 C.J. p 393 note 90. 

Failure to sho-w trespass 

In murder prosecution for shooting 
man who had trespassed on pecan 
orchard of accused’s family, failure 
to instruct jury respecting accused’s 
right to protect property against un¬ 
lawful invasion by trespassers was 
not error, where at time of shooting 
deceased was not a trespasser.—Hare 
v. State, 54 P.2d 670, 58 Okl.Cr. 420. 

ITo proof of robbery 

(1) In murder prosecution, evi¬ 
dence failed to show that deceased, 
in advancing on accused, intended to 
steal accused’s pistol, hence charges 
defining robbery and designating it a 
felony were properly refused—Elli¬ 
son V. State, 176 S.E. 885, 50 Ga.App. 
58. 

(2) Instruction to acquit if homi¬ 
cide was committed in resisting rob¬ 
bery was properly refused where the 
evidence did not show robbery but 
theft.—Howard v. Commonwealth, 
248 S.W. 1059, 198 Ky. 453. 

Protection of personalty not sho'wn 
In the absence of evidence that 
force used was in defense of person¬ 
alty, refusal to instruct respecting 
defense of personal property was not 
error.—State v. Turner, 229 N.W. 7, 
■59 N.D. 229. 

It is enough to give instructions 
as to self-defense, without instruct¬ 
ing as to defense of property, where 
the only evidence of an attack on 
property is that a shot fired at ac¬ 
cused struck the house.—Taylor v. 
Commonwealth, 34 S.W. 227, 17 Ky. 
L. 1214. 
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to the right or title to the property is not proper 
or necessary.^^ 

Lost property. Where an owner of lost property 
which had been found by accused is killed 
tempting to take it from accused, who claims a lien 
thereon, accused has been held entitled to instruc¬ 
tions defining the rights of a finder of lost property 
to compensation for its care and preservation and 
to any promised reward, and the nature of his lien 
on it, and how such lien could be lost or extin¬ 
guished.^^ 


§ 387. Accident 


Where the evidence warrants it, the court should 
fully correctly, and explicity charge as to the law in 
relation to the defense of accidental killing as applied 


Where the evidence warrants it, the court should 
fully, correctly, and explicitly charge as to the 
law in relation to the defense of accidental killing 
as applied to the facts of the case, and a refusal 
to do so, on request, constitutes error and an 
instruction which ignores or tends to exclude such 


11. Ky.—Coats v. Commonwealth, 
230 S.W. 947, 191 Ky. 521. 

30 C.J. p 393 note 92. 

12. Cal.—^People v. Hecker, 42 P. 
307, 109 Cal. 451. 30 L.R.A. 403. 

13. Colo.—McRae v. People, 71 P.2d 
1042, 101 Colo. 155. 

Ga.—Jordan v. State, 114 S.E. 349, 
154 Ga. 390. 

Ill.—People V. Renick, 14 N.E.2d 500, 
368 Ill. 436. 

Iowa.—Slate v. Trybom, 192 N.W. 
S13, 195 Iowa 7S0. 

Ky.—Richardson v. Commonwealth, 
116 S.W.ld 639, 273 Ky. 321—Mc- 
Cown V. Commonwealth, 63 S.W.2d 
601, 250 Ky. 574—Pelfrey v. Com¬ 
monwealth, 57 S.W.2d 474, 247 Ky. 
4S4—Romans v. Commonwealth, 21 
S.‘\V.2d 797, 231 Ky. 487—^Wireman 
V. Commonw’ealth, 277 S W. 822, 
211 Ky. 495—Crum v. Common- 
■wealth, 245 S.W. 501, 196 Ky. 802 
—Eastridge v. Common'wealth, 241 
S.W. 806, 195 Ky. 126. 

Mo.—State v. Crowley, 139 S.W.2d 
473. 345 Mo. 1177—State v. Bartley, 
84 S.'SV.2d 637, 337 Mo. 229—State 
V. Stallings, 64 S.W.2d 643, 334 Mo. 

1—State V. Fielder, 50 S.W.2d 1031, 
330 Mo. 747. 

K.D.—State V. Shahane, '219 N.W. 132, 
56 X.D. 642. 

Tex.—Matterson v. State, 152 S.W.2d 
352, 142 Tex.Cr. 250—McElroy v. 
State, 115 S.W.2d 971, 134 Tex.Cr, 
445—Beverly v. State, 99 S.W.2d 
925, 131 Tex.Cr. 433—Buchanan v. 
State, 74 S.W.2d 1022, 127 Tex.Cr. 
100—Latta v. State, 64 S.W.2d 968, 
124 Tex.Cr. 618. 

Wyo.—Eagan v. State, 128 P.2d 215, 
58 Wyo. 167. 

30 C.J. p 393 note 95. 

Accidental shooting^ of A while firing 
at B in self-defense 
In prosecution for murder of ac¬ 
cused’s brother, where jury might 
have inferred that accused uninten¬ 
tionally shot deceased while shooting 
at another brother, instruction defin¬ 
ing accused’s right to shoot other 
brother in defense of himself or of 
deceased and that if in so shooting 
at other brother he unintentionally 
shot deceased, he was entitled to ac¬ 
quittal, should have been given.— 


Fyffe V. Commonwealth, 75 S.W.2d 
77S, 256 Ky. 145. 

Instructions improperly refused 

(1) In prosecution for manslaugh¬ 
ter by striking decedent on head with 
fist, refusal of instruction that hom¬ 
icide is excusable when committed 
by accident and misfortune, in heat 
of passion on sudden and sufficient 
provocation, or on sudden combat, 
provided no dangerous weapon is 
used and killing is not done in cruel 
and unusual manner, was error.— 
Johnson v. State, 58 P.2d 156, 59 Okl. 
Cr. 283. 

(2) Where evidence showed that! 
accused, awakening from sleep in a 
fr.ght, had started shooting, killing 
woman with whom he was sleeping, 
refusal of charge directing acquittal, 
if jury found that accused was 
asleep when he shot deceased, was 
error.—Bradley v. State, 277 S.W. 
147, 102 Tex.Cr. 41. 

Instructions held sufficient or proper 
(1) In general. 

Ga.—Overman v. State, 1 S.E.2d 20, 
187 Ga. 396—Hill v. State, 150 S. 
B. 587, 169 Ga. 455—^i;\^illingham v. 
State, 149 S.E. 887, 169 Ga. 142— 
Batchelor v. State, 132 S.E. 624, 
162 Ga, 7—Powers v. State, 163 S. 
E. 257, 44 Ga.App. 794. 

—Decker v. Commonwealth, 128 
S^W.2d 600, 278 Ky. 145—Keyes v. 
■Commonwealth, 114 S.W.2d 742, 272 
Ky. 628—Huff v. Commonwealth, 
79 S.W.2d 940, 258 Ky. 274—Burch¬ 
ett V. Commonwealth, 56 S.W.'2d 

571, 247 Ky. 21. 

Okl.—Sweet v. State, 95 P.2d 242, 68 
OkLCr. 44. 

Pa.—Commonwealth v. Lockett, 139 
A. 836, 291 Pa. 319. 

Tex.—Holmes v. State, 146 S.W.2d 
400, 140 Tex.Cr. 619—Phillips v. 
State, 128 S,W.2d 393, 137 Tex.Cr. 
206—Rankin v. State, 97 S.W.2d 
212, 131 Tex.Cr. 174. 

Wyo.—Eagan v. State, 128 P.2d 215, 
*58 Wyo. 167. 

30 C.J. p 393 note 95 [a] (1). 

(2) Failure specifically to incorpo¬ 
rate facts, in charge as to accidental 
shooting, did not render the instruc¬ 
tion objectionable where the facts 
were fresh in the minds of the ju- 
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rors.—Brandenburg v. Common¬ 

wealth, S3 S.W.2d 862, 260 Ky. 70. 
Instructions held not erroneous 

(1) In general. 

Ga.—Daniel v. State, 155 S.E3. 478, 
171 Ga. 335. 

Iowa.—State v. Burris, 198 N.W. 82, 
198 Iowa 1156. 

Mo.—State v. Bennett, 87 S.W.2d 159. 
N.J.—State V. Scott, 142 A. 7, 104 
N.J.Law 544. 

N.C.—State v. Banks, 167 S.E. 851, 
204 N.C. 233. 

Tex.—Beverly v. State, 115 S.W.2d 
652, 134 Tex.Cr. 331. 

Wis—Lester v. State, 280 N.W. 334, 
228 Wis. 631. 

Wyo.—Eagan v. State, 128 P.2d 215, 
58 Wyo. 167. 

30 C.J. p 393 note 95 [a] (1). 

(2) As improperly placing burden 
of proof on accused.—Blakewood v. 
State, Ga., 25 S.E 2d 643—Rawls v. 
State, 128 S.E. 747, 160 Ga. 605—30 
C.J. p 393 note 95 [a] (2). 

(3) As misleading or confusing. 

Ga.—Blakewood v. State, supra. 

S.C.—State V. Quick, 167 S.E. 19, 168 

S.C. 76. 

30 C.J. p 393 note 95 [a] (4). 

(4) As unduly commenting on 
weight of evidence.—Holmes v. State, 
146 S.W.2d 400, 140 Tex.Cr. 619. 
Instructions held erroneous or prop¬ 
erly refused 

(1) In general. 

Ala.—^Davis v. State, 96 So. 187, 209 
Ala. 409—Orr v. State, 102 So. 58, 
20 Ala.App. 188, certiorari denied 
Ex parte Orr, 102 So. 61, '212 Ala. 
187. 

Cal.—People v. Du Bois, 60 P.2d 190, 
16 Cal.App.2d 81—People v. Ker- 
rick, 261 P. 756, 86 Cal.App. 542. 
Colo.—Agnes v. People, 93 P-2d 891, 
104 Colo. 527—McRae v. People, 71 
P.2d 1042, 101 Colo. 155. 

Ga.—Scott V. State, 120 S.E. 773, 157 
Ga. 124. 

Ky.—Garrison v. ’Commonwealth, 33 
S.W.2d 698, 236 Ky. 706. 

Miss.—Holmes v. State, 118 So. 431r 
151 Miss. 702. 

Okl.—Childs V. State, 99 P.2d 539, 68 
Okl.Cr. 435—Skelley v. State, 82 P. 
2d 843, 65 Okl.Cr. 54, denying re- 
I hearing 77 P.2d 1162, 64 OkLCr. 
’ 112 . 
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issue is erroneous.^^ Even though accused testi¬ 
fies that he acted in necessary self-defense, he is 
entitled to an instruction on accidental killing where 
there is evidence tending to support such theory.l^ 
However, a failure or refusal to give instructions 
on the law of excusable homicide by reason of ac¬ 
cident is not error, where there is not sufficient ev¬ 
idence in the case on which to rest such defense, 
as where the physical facts themselves contradict 
such a contention,17 especially where a proper re¬ 
quest for such instruction is not made.i^ An in¬ 
struction as to accidental homicide is erroneous and 


may be refused, where it ignores or tends to ex¬ 
clude a material issue or element of such defense,!^ 
or is inapplicable and abstract or it may be re¬ 
fused where it is covered by other instructions."! 

Where the only defense interposed is that the 
killing was accidental, and accused so testifies, it is 
only necessary that the jury be instructed on the 
law of murder, voluntary and involuntary man¬ 
slaughter, and accidental killing, and on the sub¬ 
jects of reasonable doubt and presumption of inno- 

9 9 

cence.-- 


Pa.—'Commonwealth v. Kelly, 10 A.2d 
■431, 337 Pa. 171. 

Tex.—Rodriquez v. State, 19 S.W.2d 
•47, 113 Tex.Cr. 160—Harris v. 

State, 274 S.W. 568, 101 Tex.Cr. 33. 
30 C.J. p 393 note 95 [b]. 

(2) As being argumentative. 

Ala.—Humber v. State, 99 So. 68, 19 
Ala.App. 451, certiorari denied Ex 
parte State ex rel. Attorney Gen¬ 
eral, 99 So. 73, 210 Ala. 559. 

Ga.—Willingham v. State, 149 S.E. 
8S7, 169 Ga. 142. 

(3) As giving undue prominence to 
certain facts.—Humber v. State, su¬ 
pra. 

(4) As being too broad.—Common¬ 
wealth V. Kelly, 4 A.2d 80-5, 333 Pa, 
280. 

rorm and language of instruction 

(1) Instruction to acquit if killing 
was unintentional, accidental, and 
without carelessness, should state 
without “whose” aarelessness.— 
Rains V. Commonwealth, 10 S.W.2d 
643, '226 Ky. 173. 

(2) Where there was evidence to 
support accused's theory that de¬ 
ceased, while scuffling with accused, 
was accidentally cut by a knife or 
sharp instrument in deceased’s own 
hand, the jury should have been in¬ 
structed distinctly and affirmatively 
as to such issue and a general in¬ 
struction as to accidental cause of 
death was insufficient.—Smart v. 
State, 146 S.W.2d 397, 140 Tex.Cr. 664. 

(3) The term “misadventure,” 
when used in an instruction, should 
be defined.—Bagwell v. State, 128 So. 
359, 23 Ala.App. 348, certiorari de¬ 
nied 128 So. 362, 221 Ala. 219. 

(4) But the term “accident” need 
not necessarily be defined. 

Ga.—Browning v. State, 120 S.E. 649, 
31 Ga.A'pp. 150. 

Iowa.—State v. Friar, 214 N.W. 596, 
204 Iowa 414. 

Mo.—State v. Gaskins, 89 S.W.2d 647. 

Contradictory evidence as requiring 
instruction 

In prosecution of husband for stab¬ 
bing wife to death, testimony that 
cuts were accidental, supported by 
wife’s statements antecedent to 
death, although contradicted by oth¬ 


er evidence, required charge affirma¬ 
tively presenting issue that uninten¬ 
tional cutting required acquittal. 
Lacy V. State, 268 S.W. 732, 99 Tex. 
Cr. 184. 

14. Cal.—People v. Grill, 86 P. 613, 

3 Cal.App. 514. 

Particular charges held erroneous 

(1) Instruction that homicide was 
excusable if shooting of deceased 
was not done with evil design or cul¬ 
pable negligence on part of accused 
was error, as equivalent to express 
direction by court that there was no 
accidental killing involved, which de¬ 
fense was raised by evidence.—Huff¬ 
man V. People, 39 P.2d 78S, 96 Colo. 
80. 

(2) Charge implying intent to kill 
if death ensued from use of instru¬ 
ment likely to produce death was er¬ 
ror, as withdrawing question of hom¬ 
icide by accident from jury.—Bailey 
V. State, 145 S.E. 456, 167 Ga. 318. 

15. Ky.—Glover v. Commonwealth, 
S3 S.W.2d S81, 260 Ky. 48. 

le. Ark.—High v. State, 120 S.W.2d 
24, 197 Ark. 681—Lomax v. State, 
264 S.W. 823, 165 Ark. 386. 

Cal.—People v. Adams, 249 P. 186, 
199 Cal. 361—People v. Gebbia, 31 
P.2d 822, 138 Cal App. 94. 

Pla.—Barkley v. State, 10 So.2d 922. 
Ga.—Nelson v. State, 1 S.B.2d 641, 
187 Ga. 576—Griffin v. State, 190 S. 
E. 2, 183 Ga. 775—Durham v. State, 
171 S.E. 265, 177 Ga. 744—Jordan 
V. State, 133 S E. 255, 162 Ga. 277 
—Burley v. State, 124 S.E. 532, 158 
Ga. 849—Scott v. State, 120 S.E. 
773, 157 Ga. 124. 

Iowa.—State v. Johnston, 267 N.W. 
698, 221 Iowa 933. 

Ky.—Bradley v. Commonwealth, 111 
S.W.2d 414, 271 Ky. 253—Benge v. 
Commonwealth, 94 S.W.2d 38, 264 
28—Farley v. Commonwealth, 
93 S.W.2d 858, 263 Ky. 769—Pen¬ 
nington V. Commonwealth, 78 S.W. 
2d 773, 257 Ky. 511—Glenday v. 
Commonwealth, 74 S.W.2d 332, 255 
Ky. 313—Marcum v. Common¬ 
wealth, 71 S.W.2d 17, 254 Ky. 120— 
Tincher v. Commonwealth, 69 S.W. 
2d 750, 253 Ky 623—Embry v. Com¬ 
monwealth, 32 S.W,2d 979, 236 Ky. 
204—Turner v. Commonwealth, 13 
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S.'W.2a 533, 227 Ky. 520—Oney v. 
Commonwealth, 9 S.W.2d 723, 225 
Ky. 590—Hay craft v. Common¬ 
wealth, 298 S.W. 374, 221 Ky. 158— 
Baker v. Commonwealth, 278 S.W. 
163, 212 Ky. 50—Daniel v. Common¬ 
wealth, 248 S.W. 511, 198 Ky. 158. 
Miss.—Holmes v. State, 118 So. 431, 
151 Miss. 702. 

Okl—Collms V. State, 210 P, 285, 22 
OklCr. 203, 30 A.L.R. 811. 

Tex.—Burt v. State, 137 S.W.2d 1045, 
138 Tex.Or. 540—Samuels v. State, 
99 S.W.2d 922, 131 Tex.Cr. 451— 
Boyd V. State, 83 S.W.2d 326, 128 
Tex.Cr. 539. 

30 C J. p 393 note 97. 

Evidence as whole inconsistent with 
accident 

Where the evidence as a whole 
was not consistent with the theory 
of accidental death, failure to give 
an instruction on accidental death 
was not error.—People v. Wray, Cal. 
App. 132 P.2d 246. 

Instruction on accidental killing 
properly not given 

(1) Where accused admitted that, 
when he shot deceased, he intended 
to shoot another.—Clark v. Common¬ 
wealth, 13 S.W.2d 250, 227 Ky. 418. 

(2) Where officers intentionally 
shot at automobile.—Commonwealth 
V. Anderson, 40 S.W.2d 265, 239 Ky. 
658. 

(3) Where the shooting could not 
have been done under a reasonable 
belief that no harm was possible.— 
Rowe V. Commonwealth, 268 S.W. 
571, 206 Ky. 803. 

17. Okl—Tharp v. State, 88 P.2d 
653, 65 Okl.Cr. 405—Coffey v. State, 
258 P. 923, 38 Okl.Cr. 91. 

30 C.J. p 394 note 98. 

18. Ga.—Moore v. State, 189 S.E. 
731, 55 Ga.App. 213—Densley v. 
State, 99 S.E. 895, 24 Ga.App. 136. 

19. Ala.—Gibbs v. State, 60 So. 999, 
7 Ala.App. 30. 

30 C.J. p 394 note 1. 

20. N.M.—State v. Bailey, 198 P. 
529, 27 N.M. 145. 

21. Tex.—Mobley v. State, 232 S.W. 
531, 89 Tex.Cr. 646. 

22. Ky.—Maiden v. Commonwealth, 
262 S.W. 688, '203 Ky. 446. 
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§ 388. Principals and Accessaries 

a. In general 

b. Conspiracy 

a. In General 

Where the issue is raised by the evidence, the court 
should fully and correctly charge the law relating to prin¬ 
cipals, aiders and abettors, and accessaries. 


Where accused is charged as an aider and abet- 
tor, or an accessary, or where he is charged as a 
principal and the evidence tends to show that he 
did not himself commit the act, it is proper to, and 
usually the court should, give an instruction which 
fully and correctly charges and applies to the facts 
of the case the law relating to principals, and aid¬ 
ers and abettors, or accessaries-^^ Where the court 


23. Ariz. — Acker v. State, 226 P. 199, 
26 Ariz. 372. 

Fla.—Leavine v. State, 147 So. 89 4, 
109 Fla. 447. 

Idaho.—State v. Foyte, 252 P. 673, 
43 Idaho 459. 

Ill.—People V. Shapiro, 20 X.B 2d 284, 
271 Ill. 234—People v. Tokoly, 144 
X.E. SOS, 313 Ill. 177. 

Iowa.—State v. Mickle, 202 X.W. 549, 
199 Iowa 704. 

g[y.—Siler v. Commonwealth, 134 S. 
\V.2d 945, 280 Ky. 830—Taylor v. 
Commonwealth, lOS S.W.2d 645, 269 
Ky. 656—Farley v. Commonw’ealth, 
104 S\V.2d 972, 268 Ky. 277 —Smith 

V. Commonwealth, 89 S.W.2d 3, 262 
Ky. 6—Commonwealth v. Ander¬ 
son, 40 S.\V.2d 265, 239 Ky. 658-- 
Lyons v. Commonwealth, 2S7 S.W. 
534, 216 Ky. 202—Deaton v. Com¬ 
monwealth, 277 S.W. 1001, 211 Ky. 
g 51 —Lee v. Commonwealth, 258 S. 

W. 302, 201 Ky. 737—Bradley v. 
Common'wealth, 257 S.W. 11, 201 
Ky. 413—Jones v. Commonwealth, 
252 S.W. 130, 200 Ky. 65. 

Mich.—People v. Murel, 196 N.W. 

376, 225 Mich. 499. 

Miss.—Crosby v. State, 175 So. 180, 
179 Miss. 149. 

Mo.—State v. Hozell, 279 S W. 705— 
State V. Hayes, 256 S.W. 747, 301 
Mo. 304—State v. Hayes, 249 S.W. 
49. 

N.J.—State V. Tomaini, 191 A. 870, 

118 XJ.Law 162. 

N.M.—State v. Wilson, 46 P.2d 57, 39 
N.M. 284. 

X.C.—State V. Dills, 146 S.E. 1, 196 1 
N.C. 457. 

Pa.—Commonwealth v. Micuso, 117 
A. 211, 273 Pa. 474. 

S.C.—State V. Luster, 182 S.E. 427, 
178 S.C. 199—State v. Pittman, 134 
S.E. 514, 137 S.C. 75. 

Tex.—Vaughn v. State, 113 S.W.2d 
895, 134 Tex.Cr. 97—Wooten v. 

State, 94 S.W.2d 171, 130 Tex.Cr. 
302—Howie v. State, 43 S.W.2d 594, 

119 Tex.Cr. 17—Miller v. State, 15 
S.W.2d 1043, 112 Tex.Cr. 194—Hext 
V. State, 282 S.W. 243, 104 Tex.Cr. 
46—Mercado v. State, 2'58 S.W. ISO, 
96 Tex.Cr. 450—Mercado v. State, 
258 S.W. 176, 96 Tex.Cr. 420—Mc¬ 
Clure V. State, 251 S.W. 1099, 95 
Tex.Cr. 53—^Willman v. State, 242 
S.W. 746, 92 Tex.Cr. 77. 

Utah.—State v. Draper, 27 P.2d 39, 
83 Utah 115. 

Wash.—State v. Clark, 286 P. 69, 156 
Wash. 47. 

30 C.J. p 394 note 5. 


mstmctions held proper, sufficient, or 
not erroneous 
(1) In general. 

Ark.—Cheeks v. State, 278 S.W. 10^ 
169 A.rk. 1192—Parker v. State, 275 
S.W. 758, 169 Ark. 421—Stacy v. 
State. 264 S.W. 967. 165 Ark. 614. 
Cal.—People v. Pianezzi, 108 P.2d 685, 
42 Cal App.2d 270, certiorari denied 
Pianezzi v. People of State of Cali¬ 
fornia, 62 S.Ct. 81, two cases, 314 

U. S. 611, 86 L.Ed. 492—People v. 
Hatfield, 18 P.2d 366. 129 Cal.App. 
102—People V. Roderick, 5 P.2d 463, 
118 CaLApp. 457. 

Fla.—^Wester v. State, 193 So. 303, 
141 Fla. 374—Leavine v. State, 147 
So. 897. 109 Fla. 447—Henry v. 
State, 89 So. 136, 81 Fla. 763. 
da.—^Albritton v. State, 166 S.E. 643, 
175 Ga. 891—Powers v. State, 157 
S.E. 195, 172 Ga. 1—Coggeshall v. 
State, 131 S.E. 57, 161 Ga. 259, fol¬ 
lowed m McClellan v. State, 131 S. 
E. 62, 161 Ga. 269—Robinson v. 
State, 122 S.E. 886, 158 Ga. 47— 
Baker v. State, 115 S.E. 119, 154 
Ga. 716—Stanford v. State, 112 S.E. 
130, 153 Ga. 219. 

Ill.—People V. Billburg, 145 N.E. 373, 
314 Ill. 182. 

Iowa.—State v. Griffin, 254 N.W. 841, 
218 Iowa 1301. 

Ky.—Reed v. Commonwealth, 117 S. 
W.2d 589, 273 Ky. 607—Richmond 

V. Commonwealth, 75 S.W.2d 500, 
255 Ky. 75S—Sizemore v. Common¬ 
wealth, 60 S.W.2d 100, 249 Ky. 75 
—^Vanover v. Commonwealth, 54 S. 

W. 2d 375, 246 Ky. 32—Lester v. 
Commonwealth, 40 S.W.2d 306, 239 
Ky. 703—^Voils V. Commonwealth, 
17 S.W.2d 238, 229 Ky. 305—Meade 
V. Commonwealth, 16 S.W.2d 1016, 
229 Ky. 207—Tuson v. Common¬ 
wealth. 251 S.W. 995, 199 Ky. 804. 

Miss.—Davis v. State, 198 So. 572, 
189 Miss. 768—Carrol v. State, 183 
So. 703, 183 Miss. 1—Adams v. 
State, 167 So. 59, 175 Miss. 868— 
Carter v. State, 152 So. 876, 169 
Miss. 285. 

Mo.—State v. Carey, 282 S.W. 22, 313 
Mo. 436—State v. Smith, 281 S.W. 
35, 313 Mo. 71—State v. Williams, 
274 S.W, 427, 309 Mo. 155. 

N.J.—State V. Metalski, 185 A. 351, 
116 N.J.Law 543—State v. Giampie- 
tro, 150 A. 367, 107 N.J.Law 120. 
N.M.—State v. Lord, 84 P.2d 80, 42 
N.M. 638—State v. Ochoa, 72 P.2d 
609, 41 N.M. 589—State v. Smelcer, 
228 P. 183, 30 N.M. 122. 


N.C.—State v. Kelly, 6 S.E.2d 533, 21$ 
N.C. 627—State v. Casey, 193 S.E. 
411, 212 N.C. 352—State v. McKin¬ 
non, 150 S.E. 25, 197 N.C. 576— 
State V. Williams, 116 S.E. 570, 185 
N.C. 643. 

Pa.—Commonwealth v. Strantz, 195 
A. 75, 328 Pa. 33—Commonwealth 
V. Robb, 130 A. 302. 284 Pa. 99. 

S.C.—State V. Hays, 113 S.E. 362, 121 
S.C. 163. 

Tex.—Jefferson v. State, 26 S.W.2d 
1064, 114 Tex.Cr. 489—Davis v. 

State, 296 S.W. 593, 107 Tex.Cr. 208 
—Simpson v. State, 263 S.W. 273, 
97 Tex.Cr. 57—Yeager v. State, 255 
S.W. 989, 96 Tex.Cr. 114. 

Utah.—State v. Kukis, 237 P. 476, 65 
Utah 36-2. 

Wash.—State v. Paschall, 85 P.2d 
1046, 197 Wash. 5S2. 

30 C.J. p 394 note 5 [a]. 

(2) Charge not erroneous as mis¬ 
leading or confusing. 

Ga.—Thompson v. State, 143 S.E. 896, 
166 Ga. 512—Coggeshall v. State, 
131 S.E. 57, 161 Ga. 259, followed in 
McClellan v. State, 131 S.E. 62, 161 
Ga. 269. 

Iowa.—State v. Griffin, 254 N.W. 841, 
218 Iowa 1301. 

Pa.—Commonwealth v. Strantz, 195 
A. 75, 328 Pa. 33. 

(3) Charge to convict accused, if 
he had aided others in killing de¬ 
ceased, was not erroneous as refer¬ 
ring to others than accused persons 
named in indictment.—Thompson v. 
State, 144 S.E. 301, 166 Ga. 758. 
Instructions held erroneous or prop¬ 
erly refused 

(1) In general. 

Ala.—Freeman v. State, 1 So.2d 917, 
30 Ala.App. 99, certiorari denied 1 
So.2d 920, 241 Ala. 178. 

Ark.—Smith v. State, 96 S.W.2d 1, 
192 Ark. 967—Sullivan v. State, 258 
S.W. 643, 163 Ark. 11. 

Cal.—People v. Moe, 3 P.2d 354, 116 
Cal.App. 740, rehearing denied 4 P. 
2d 234, 116 Cal.App. 740—People v. 
Kerrick, 261 P. 756, 86 Cal.App. 542. 
Colo.—Prady v. People, 40 P.2d 606, 
96 Colo. 43, 96 A.L.R. 1052. 

Ga.—Ivey v. State. 197 S.E. 322, 186 
Ga. 216—Stuckey v. State, 167 S.E. 
519, 176 Ga. 252—Kent v. State, 159 
S.E. 238, 172 Ga. 905—Tanner v. 
State, 130 S.E. 64, 161 Ga. 193. 

Ill.—People V. Bongiorno, 192 N.E. 
856, 358 Ill. 171. 

Iowa.—State v. Miner, 238 N.W, 594, 
213 Iowa 193* 
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charges on the theory that accused was a principal, 
the converse of the proposition that, if another com¬ 
mitted the offense and accused neither aided nor 
encouraged him and was not present, he would not 
be a principal, should also be given.24 
An instruction as to the law of principals, ac- 

j^y_]Moore v. Commonwealth, 99 S. 

W.2d 715, 266 Ky. 514—Centers v. 

Commonwealth, 72 S.W.2d 423, 254 
Ky. 733—Barnett v. Commonwealth, 

287 S.W. 12, 215 Ky. 786. 

La.—State v. Murphy, 97 So. 397, 154 
La. 190. 

Miss.—Burnett v. State, 4 So.2d 541, 

192 Miss. 44—Cody v. State, 14S So. 

627, 167 Miss. 150—Hurd v. State. 

102 So. 293, 137 Miss. 178. 

—State V. Richards. 67 S.W.2d 58, 

334 Mo. 485—State v. Lindsey, 62 
S.W.2d 420, 333 Mo. 139. 

N.M.—State v. Lord, 84 P.2d 80, 42 
N.M. 638. 

Ohio.—Licavoli v. State, App., 34 N. 

E.2d 450. 

Tex.—Stanley v. State, 48 S.W.2d 279, 

120 Tex Cr. 450—Jefferson v. State, 

8 S.W.2d 162, 110 Tex.Cr. 183. 

Utah.—State v. Kukis, 237 P. 476, 

65 Utah 362. 

Va.—Whited v. Commonwealth, 6 S.E. 

2d 647, 174 Va. 528—Rasnake v. 

Commonwealth, 115 S.E. 543, 135 
Va. 677. 

30 C.J. p 394 note 5 [b]. 

(2) As being confusing or mislead¬ 
ing. 

Ala.—Durden v. State, 93 So. 342, 

18 Ala.App. 498, certiorari denied 
Ex parte Durden, 93 So. 922, 208 
Ala. 697. 

Ark.—Morrow v. State, 284 S.W. 721, 

171 Ark. 1188. 

La.—State v. Murphy, 97 So. 397, 154 
La. 190. 

(3) As being argumentative.—Mor¬ 
row V. State, 284 S.W. 721, 171 Ark. 

1188. 

(4) An instruction that, if accused 
did unlawfully, willfully, and mali¬ 
ciously aid, abet, encourage, advise, 
and counsel joint indictee to shoot 
another with intent to kill, the jury 
should find him guilty, was errone¬ 
ous, as having no time limit, and not 
embodying the words “then and 
there,” or a similar expression, since, 
unless accused aided his coindictee 
in the shooting at the time and im¬ 
mediately before the shot was fired, 
he was not guilty.—Lee v. Common¬ 
wealth, 258 S.W. 302, 201 Ky. 737. 

Instructions covering various theo¬ 
ries 

In prosecution under indictment 
charging defendants as principals 
With murder, court could instruct on 
as many theories as were logically 
deducible from the evidence, leaving 
it for jury to say whether from all 
circumstances defendants were to be 


cessaries, or aiders and abettors must be applicable 
to, and supported by, the issues and evidence in the 
case;2® and an instruction is erroneous which ig¬ 
nores or tends to exclude some material element, or 
some material part of the evidence.^® Where there 
is evidence tending to show that accused, while he 

Vargas v. State, 284 S.W. 564, 104 
Tex Cr. 283—Coomer v. State, 262 
SW. 495, 97 Tex.Cr. 588. 

30 C.J. P 394 note 7. 

Evidence held sufficient to warrant 
instruction 

(1) In general. 

Mo.—State v. Mabry, 22 S.W.2d 639, 
324 Mo. 239. 

Tex.—Steward v. State, 157 S.W.2d 
382, 143 Tex.Cr. 233. 

W'yo.—Espy v. State, 92 P.2d 549, 54 
Wyo. 291. 

30 C.J. p 394 note 7 [a]. 

(2) As to law of principals.—Ro¬ 
driguez V. State, Tex Cr., 166 S.W.2d 
710—Gandy v. State, 143 S.W.2d 392, 
140 Tex.Cr. 43—Cochran v. State, 94 
S.W.2d 469, 130 Tex.Cr. 379—Brown 
v. State, 94 S.W.2d 449, 130 Tex.Cr. 
319—Anderson v. State, 90 S.W.2d 
564, 129 Tex.Cr. 586—Palmer v. State, 
81 S.W.2d 76, 128 Tex.Cr. 273—Lewis 
V. State, 66 S.W.2d 334, 125 Tex.Cr. 
149—Smith v. State, 29 S.W. 2d 391, 
115 Tex.Cr. 141—Jefferson v. State. 
8 S.W.2d 162, 110 Tex.Cr. 183—30 
C.J. p 394 note 7 [a] (1). 

(3) As to law of accessaries.— 
State V. Miner, 238 N.W. 594, 213 
Iowa 193. 

Evidence held insufficient to warrant 
instruction 

(1) In general. 

Ky.—Cummings v. Commonwealth. 

298 S.W. 943, 221 Ky. 301. 

Mo.—State v. Bell, 289 S.W. 619, 316 
Mo. 185. 

30 C.J. p 394 note 7 [b]. 

(2) As to law of principals.—Mar¬ 
tin V. State, 113 S.W.2d 536, 134 Tex. 
Cr, 48 —30 C.J. p 394 note 7 [b] (1). 

law of accessaries. 

V. State, 42 S.W.2d 
549, 184 Ark. 373. 

Ill.__People V. White, 165 N.E. 168, 
333 Ill. 512. 

(4) As to law of aiders and abet¬ 
tors. 

Idaho.—State v. Foyte, 252 P. 673, 
43 Idaho 459. 

Ill.—People V. Gleitsmann, 197 N.E. 
557. 361 Ill. 165. 

Ky.—Patton v. Commonwealth, 160 S. 
W.2d 180, 289 Ky. 771 —Griffith v. 
Commonwealth, 63 S.W.2d 5*94, 250 
Ky. 506—Tapp v. Commonwealth, 
294 S.W. 160, 219 Ky. 664. 

Miss.—Prine v. State, 7 So.2d 555, 
192 Miss. 726—^Washington v. State, 
171 So. 20, 177 Miss. 248. 

26. Ky.—Collins v. Commonwealth, 
233 S.W. 896, 192 Ky. 412. 

30 C.J. p 395 note 8. 


held guilty as principals.—People v. 
King, 85 P.2d 928. 30 Cal.App.2d 1S5. 

24. Ala.—Stephenson v. State, 166 
So. 620, 27 Ala.App. 122. 

Tex.—Morales v. State, 8 S.W. 2d 152, 
110 Tex.Cr. 81—Brown v. State, 
267 S.W'. 493, 99 Tex.Cr. 19. 

30 C.J. p 394 note 6. 

Converse charge held erroneous in 
form 

Tex.—Stelman v. State, 58 S.W”.2d 
831, 123 Tex.Cr. 330. 

25. Ala.—Vernon v. State, 196 So. 
96. 239 Ala. 593, certiorari denied 
Vernon v. State of Alabama, 61 
S.Ct. 135, 311 U.S. 694, 85 L.Ed. 449, 
rehearing denied 61 S.Ct. 390, 311 

U. S. 730, 85 LEd. 475, vacated on 
other grounds 61 S.Ct. 833, 313 U. 
S. 540, 85 LEd. 1509, certiorari 
granted 61 S.Ct. 833, 313 U.S. 540, 
85 L.Ed. 1509, reversed on other 
grounds 61 S.Ct. 1092, 313 U.S. 
547, 85 L.Ed. 1513. 

Ark.—Kleier v. State, 79 S.W.2d 272, 
190 Ark. 331. 

Ga,—Thompson v. State, 144 S.E. 301, 
166 Ga. 758—Coggeshall v. State, 
131 S.E. 57, 161 Ga. 259, followed 
in McClellan v. State, 131 S.E. 62. 
161 Ga. 269. 

Ill.—People V. Schanda, 185 N.E. 183, 
352 Ill. 36—People v. Brothers, 
ISO N.E. 442, 347 Ill. 530. 

Ind.—Burns v. State, 136 N.E. 857, 
192 Ind, 427. 

Ky.—Patton v. Commonwealth, 160 
S.W.2d 180, 289 Ky. 771 —Long v. 
Commonwealth, 155 S.W.2d 246, 288 
Ky, 83—Johnson v. Commonwealth, 
98 S.W.2d 492, 266 Ky. 224—^Whit¬ 
field V. Commonwealth, 97 S.W. 
2d 565, 265 Ky. 640—Pelfry v. Com¬ 
monwealth, 74 S.W.2d 913, 255 Ky. 
442—Luttrell v. Commonwealth, 63 
S.W.2d 292, 250 Ky. 334—Shepherd 

V. Commonwealth, 252 S.W. 139, 200 
Ky. 25. 

La.—State v. Terrell, 144 So. 488, 175 
La. 758, appeal dismissed and cer¬ 
tiorari denied Terrell v. State of 
Louisiana, 53 S.Ct. 386, 288 U.S. 
589, 77 L.Ed. 968. 

I^Xass.—Commonwealth v. Di Stasio, 8 
N.E.2d 923, 297 Mass. 347, 113 A. 
L.R. 1133, certiorari denied Di Sta¬ 
sio V. Commonwealth of Massachu¬ 
setts, 58 S.Ct. 50 302 U.S. 683, 82 
L.Ed. 527, and 58 S.Ct. 370, 302 U. 
S. 759, 82 L.Ed. 587. 

N.C.—State v. Jones, 175 S.E. 188, 206 
N.C. 812. 

Tex.—Brown v. State, 94 S.W.2d 449 
130 Tex.Cr. 319—Jennings v. State 
51 S.W.2d 341, 121 Tex.Cr. 384— 
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did not actually do the killing, was with the person 
who did, encouraging him, and being ready to as¬ 
sist him if necessary, although there may have been 
no previously formed purpose or agreement be¬ 
tween him and the perpetrator of the crime to do 
an illegal act, it warrants an instruction which 
charges and applies the law as to accused s culpa¬ 
bility as an aider or abettor,-*^ although there is no 
allegation of such factsand a charge which ig¬ 
nores or tends to withdraw from the jury the ques¬ 
tion of accused’s culpabilitj’ as an aider or abettor, 
where there is evidence thereof, is erroneous and 
may properly be refused.-^ Where accused is 
charged as principal for doing certain acts, which 
make him the real and only principal,30 or where 
the evidence shows that accused, if guilty, perpetrat¬ 
ed the homicide himself or participated in it as a 
principal, and there is no testimony that he aided 
or assisted another in the commission of the deed,^^ 
the instructions should be so limited, and it is er¬ 
ror to charge that accused can be convicted if he 
aided or assisted another in the commission of the 
crime. 

Definitions, Where the evidence raises the is¬ 
sue of accessary before the fact, an instruction cor¬ 
rectly defining such term is proper.32 While it has 
been held that “aid, assist, advise, counsel, and en¬ 
courage” are words commonly used and understood 


by persons of ordinary understanding so as not to 
require definition,33 an instruction correctly defin¬ 
ing such words is proper.34 Where principals, or 
aiders and abettors, or accessaries, are defined by 
statute, an instruction defining the same may, and 
usually should, follow the language of the statute.35 

Individual liability. Where two or more persons 
are jointly indicted for murder and there is no proof 
that the murder was prearranged, a charge is er¬ 
roneous which fails to instruct the jury that, if one 
of the accused persons, in a sudden quarrel, or for 
other cause, killed deceased without the aid or sup¬ 
port of the other, he alone is guilty of the mur¬ 
der ;36 but where there is no evidence justifying the 
conviction of one of the accused persons of a les- 
g 0 j- degree of crime than his codefendant, an in¬ 
struction to find accused equally guilty with his 
codefendant, or to acquit, is not erroneous.37 

Effect of conviction of one party. In a prosecu¬ 
tion against an aider and abettor, an instruction 
on the law of murder is proper, although the prin¬ 
cipal had been convicted of manslaughter only, since 
such conviction does not preclude accused from 
having been guilty of murder. 33 

Self-defense. Where the principal would have 
been entitled to a self-defense instruction, an aider 
and abettor is entitled to an instruction authorizing 
acquittal if the principal acted in self-defense.39 


27. Cal.—People v. Latona, 43 P.2d ( 
260, 2 Cal.2d 714—People v. Hayes, i 
30 P.2d 21, 220 Cal. 220. 1 

Ga—Thompson v. State, 144 S.E. 301, i 
166 Ga. 75S—Coggeshall v. State, : 
131 S.E. 57, 161 Ga. 259, followed i 
in McClellan v. State, 131 S.E. 62, ' 
161 Ga. 269. 

Ky.—Vance v. Commonwealth, 160 S. 
W.2d 602, 290 Ky. 219—Reed v. 
Commonwealth, 117 S.W.2d 589, 273 
607—Luttrell v. Common¬ 
wealth, 63 S.W.2d 292, 250 Ky. 334 

_Conn v. Commonwealth, 53 S.W. 

2d 931, 245 Ky. 583. 

—State V. Robinett, 279 S.W. 696, 
Ohio.—Makley v. State, 197 N.E. 339, 
49 Ohio App. 359. 

Or.—State v. Silverman, 36 P.2d 342, 
148 Or. 296. 

30 C.J. P 395 note 9. 

Evidence of particiUar farcts 

(1) Dying declaration of deceased 
“that they was all on him” author¬ 
ized instruction on aiding and abet¬ 
ting by accused in striking deceased 
who was killed during quarrel in 
which there were several partici¬ 
pants.—Thompson v. Commonvrealth, 
87 S.\V.2d 968. 261 Ky. 356. 

<2) Where there is evidence that 
two defendants approached deceased 
and another and simultaneously 


opened fire and that one of defend- I 
ants not only shot at deceased’s com¬ 
panion but after deceased was pros¬ 
trate on ground also fired at him, 
instruction relating to aiding and 
abetting was warranted.—^Allen v. 
Commonwealth, 128 S.W.2d 719, 278 
Ky. 396. 

28. Tex.—Thurmond v. State, 11 S. 
W. 451, 27 Tex.App. 347. 

Ya.—^Nelson v. Commonwealth, 150 S. 
E. 407, 153 Va. 909. 

29. Ala.—^Whitehead v. State, 90 So. 
351, 206 Ala. 288. 

30 C.J. p 395 note 11. 

30. Puerto Rico.—People v. Paz, 12 
Puerto Rico 98. 

Tex.—^Watson v. State, 12 S.W. 404, 
28 Tex.App. 34. 

31. Ky.—Peal v. Commonwealth, 31 
S.W.2d 602, 235 Ky. 356. 

Tex.—Jefferson v. State, 26 S.W.2d 
1064, 114 Tex.Cr. 489. 

30 C.J. p 395 note 13. 

3 j>„ Ill,—People V. Holick, 169 N.E. 

169, 337 Ill. 333. ! 

Charge defining term held TUiintelligri- 
hle 

Ala.—Durden v. State, 93 So. 342, 
18 Ala.App. 498, certiorari denied 
Ex parte Durden, 93 So. 922, 208 
Ala. 697. 


33 . Ky.—Lee v. Commonwealth, 89 
S.W.2d 316, 262 Ky. 15—Hurd v. 
Commonwealth, 78 S.W.2d 9, 257 
Ky. 315. 

34. Instruction defining “aid” and 
“abet” held not erroneous 

N.M.—State v. Wilson, 46 P.2d 57, 39 
N.M. 284. 

35 . Use of word “encourage” in in¬ 
struction that accused would be re¬ 
sponsible for murder as principal, if 
he was aiding, abetting, or “encour¬ 
aging” his son in the act, was prop¬ 
er, in view of the use of such word 
in the statute defining an accessary 
before the fact as one who aids, as¬ 
sists, abets, advises, or “encourages.” 
—Morrow v. State, 284 S.W. 721, 171 
Ark. 1188. 

36. Ga.—^Hendrix v. State, 102 S.E. 
377, 25 Ga.App. 12. 

30 C.J. p 396 note 19. 

37 . Mich.—People v. Onesto, 170 N. 
W. 38, 203 Mich. 490. 

3 S_ Ky.—Bingham v. Commonwealth, 
210 S.W. 459, 183 Ky. 688. 

39 , Ky.—Murphy v. Commonwealth, 
I 295 S.W. 1075, 220 Ky. 807. 

; Tex.—^Davis v. State, 296 S.W. 895, 
107 Tex.Cr. 315. 
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b. Conspiracy 

Where there is sufficient evidence to authorize a 
cha-ge on the law of conspiracy, such a charge is proper 
even though there is no allegation in the Indictment as to 
the existence of a conspiracy. 


Where there is sufficient evidence to authorize a 
charge on the law of conspiracy, it is proper to 
give such a charge,^0 even though there is no alle¬ 
gation in the indictment as to the existence of a 


40. Cal.—People v. Adams, 245 P. I 
821, 198 Cal. 454. 

Ga.—Lumpkin v. State, 168 S.E. 241, 
176 Ga. 446—Wages v. State, 192 S. 
E. 652, 56 Ga.App. 365. 
lo^a.—State v. King, 197 N.W. 981, 
198 Iowa 325. 

Kan.—State v. Nixon, 207 P. 854, 111 
Kan. 601. 

Ky.—Walker v. Commonwealth, 78 S. 
W.2d 754, 257 Ky. 613—Alsept v. 
Commonwealth, 54 S.W.2d 337, 245 
Ky. 741—Middleton v. Common¬ 
wealth, 264 S.W. 1041. 240 Ky. 460 

_Smallwood v. Commonwealth, 255 

S.W. 106, 200 Ky. 582—Pharris v. 
Commonwealth, 248 S.W. 230, 198 
Ky. 51. 

j^([o—State V. Hembree, 242 S.W. 911, 
295 Mo. 1. 

S.C.—State V. Jeffords, 114 S.E. 415, 
121 S.C. 443. 

Tex.—Mercado v. State, 258 S.W. 180, 
96 Tex.Cr. 450. 

30 C.J. P 395 note 14. 

Evidence held sufficient to warrant 
instruction 

(1) In general. 

Ga.—Harris v. State, 9 S.E.2d 183, 
190 Ga. 258—Mack v. State, 195 
S.E. 179, 185 Ga. 415—Compton v. 
State, 176 S.E. 764, 179 Ga. 560— 
Shagers v. State, 172 S.E. 3, 178 Ga. 
63—Miller v. Slate. 169 S.E. 33. 176 
Ga, 825—Albritton v. State, 166 S. 
E 643, 175 Ga. 891—Thompson v. 
State, 144 S.E. 301, 166 Ga. 758 
-—Ethridge v. State, 136 S.E. 72, 
163 Ga. 186—^Whitaker v. State, 127 
S.E. 106, 159 Ga. 787—^W^eldon v. 
State, 123 S.E. 217, 158 Ga. 140— 
West V. State, 117 S.E, 380, 155 Ga. 
482. 

Idaho.—State v. Fox, 16 P.2d 663, 52 
Idaho 474. 

Iowa.—State v. Harbour, 187 N.W. 
454, 193 Iowa 657. 

Ky.—Whitfield v. Commonwealth, 97 
S.W.2d 565, 265 Ky. 640—Smith v. 
Commonwealth, 89 S.W.2d 3, 262 
Ky. 6—Burkheart v. Common¬ 
wealth, 53 S.W.2d 361. 245 Ky. 184— 
Canada v. Commonwealth, 45 S.W. 
2d 834, 242 Ky. 71—Gambrel v. Com¬ 
monwealth, 43 S.W.2d 335, 241 Ky. 
39, followed in 43 S.W.2d 339, 241 
Ky. 36, and 43 S.W.2d 339, 241 Ky. 
37 —Spencer v. Commonwealth, 35 
S.W.2d 319, 237 Ky. 283—Miller v. 
Commonwealth, 21 S.W.2d 840, 231 
Ky. 527—^Webster v. Common¬ 
wealth, 3 S.W.2d 754, 223 Ky. 369 
—Claxton V. Commonwealth, 298 
S.W. 702, 221 Ky. 207—Saylor v. 
Commonwealth, 276 S.W. 841, 210 
Ky. 796. 

Mass.—Commonwealth v. Di Stasio, 8 


N.E.2d 923. 297 Mass. 347, certio¬ 
rari denied Di Stasio v. Common¬ 
wealth of Massachusetts, 58 S.Ct. 
50, 302 U.S. 683, 82 L.Ed. 527, and 
58 S.Ct. 370, 302 U.S. 759, 82 L.Ed. 
587. 

Miss.—Keeton v. State, 167 So. 68, 175 
Miss. 631—Eaton v. State. 140 So. 
729, 733, 163 Miss. 130. 

Mo—State v. Menz, 106 S.W.2d 440, 
341 Mo. 74—State v. Nasello, 30 S. 
W.2d 132, 325 Mo. 442—State v. 
Delbono, 268 S.W. 60, 306 Mo. 553. 

(2) In murder prosecution, evi¬ 
dence that defendants acted in con¬ 
cert authorized charge submitting 
question of whether “conspiracy” ex¬ 
isted between defendants, although 
there was no evidence of express 
prearrangement.—Craig v. State, 189 
S.E. 727, 55 Ga.App. 207. 

Instructions held proper, sufficient, 
or not erroneous 
(1) In general. 

Cal.—People v. Adams, 245 P. 821, 198 
Cal. 454—People v. Ybarra, 228 P. 
868, 68 Cal.App. 259. 

Conn.—State v. Klein, 116 A. 596, 97 
Conn. 321. 

Ga.—Gossitt V. State, 186 S.E. 417, 
182 Ga. 535—Castleberry v. State, 
173 S.E. 833, 178 Ga. 663—Simpson 
V. State, 148 S E. 511, 168 Ga. 598— 
Morrow v. State, 148 S.E. 500, 168 
Ga. 575—^tValler v. State, 138 S.E. 
67, 164 Ga. 128—Tanner v. State, 
130 S.E. 64, 161 Ga. 193—West v. 
State, 117 S.E. 380, 155 Ga. 482— 
Stanford v. State, 112 S.E. 130, 153 
Ga. 219—Wages v. State, 192 S.E. 
652, 56 Ga.App. 365—Davis v. State, 
149 S.E. 51, 40 Ga.App. 123. 

Ill. —People V. Payne, 194 N.B. 539, 
359 Ill. 246—People v. Billburg, 145 
N.E. 373, 314 Ill. 182. 

Kan.—State v. Bigler, 23 P.2d 598, 
138 Kan. 13. 

Ky.—Marion v. Commonwealth, 108 
S.W. 2d 721, 269 Ky. 729 —Simmons 

V. Commonwealth, 92 S.W.2d 68, 263 
Ky. 171—Richmond v. Common¬ 
wealth, 75 S.W.2d 500, 255 Ky. 758 
—Gambrel v. Commonwealth, 43 
S.W.2d 335, 241 Ky. 39, followed in 
43 S.W.2d 339, 241 Ky. 36, and 43 
S.W.2d 339, 241 Ky. 37—Miller v. 
Commonwealth, 21 S.W. 2d 840, 231 
Ky. 527—Lankford v. Common¬ 
wealth, 277 S.W. 239, 211 Ky. 219 
—Saylor v. Commonwealth, 276 S. 

W. 841, 210 Ky. 796—Hall v. Com¬ 
monwealth, 270 S.W. 35, 207 Ky. 
794. 

Mo.—State v. Clymer, 159 S.W.2d 808 
—State V. Menz, 106 S.W.2d 440, 
341 Mo. 74—State v. Mansker, 98 
S.W.2d 666, 339 Mo. 913—State v. 
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Hershon, 45 S.W.2d 60, 329 Mo. 469 
—State V. Recke, 278 S.W. 995, 311 
Mo. 581. 

R.I.—State V. Miller, 161 A. 222, 52 
R.I. 440. 

Tex.—Harris v. State 97 S.W.2d 226, 
131 Tex.Cr. 223. 

30 C.J. P 395 note 14 [b]. 

(2) Instructions held not erroneous 
as confusing or misleading.—Comp¬ 
ton V. State, 176 S.E. 764, 179 Ga. 560 
—McCormick v. State, 166 S.E. 762, 
176 Ga. 21. 

(3) Omission of word “conspiracy” 
in instruction referring to conspiracy 
as charged was not error, where in¬ 
struction followed language of indict¬ 
ment and so clearly set forth charge 
as to constitute definition of the 
word.—Simmons v. Commonwealth, 
92 S.W.2d 68, 263 Ky. 171. 

Instructions held erroneous or prop¬ 
erly refused 

(1) In general. 

Ala.—Hill V. State, 97 So. 639, 210 
Ala. 221—Richardson v. State, 114 
So. 567, 22 Ala.App. 261. 

Ga.—Styles v. State, 168 S.E. 887, 
176 Ga. 637. 

Ill.—People V. Billburg, 145 N.E. 373, 
314 Ill. 182. 

Ky.—Inman v. Commonwealth, 292 
S.W. 756, 219 Ky. 88. 

Mo.—State v. Meadows, 51 S.W.2d 
1033, 330 Mo. 1020—State v. 

Knight, 278 S.W. 1036, 312 Mo. 411 
—State v. Recke, 278 S.W. 995, 311 
Mo. 581. 

N.T.—People V. Collins, 137 N.E. 753, 
234 N.T. 355. 

]Sr.C.—State V. Rideout, 126 S.E. 500, 
189 N.C. 156. 

Tex.—La Coume v. State, 78 S.W.2d 
203, 127 Tex.Cr. 523. 

(2) Conspiracy instruction was er¬ 
roneous in not using words “m pur¬ 
suance of said conspiracy” with 
words “and while said agreement and 
conspiracy existed.”—Osborne v. 
Commonwealth, 59 S.W.2d 975, 248 
Ky. 692. 

(3) Instruction was objectionable, 
where it permitted jury to find ac¬ 
cused responsible for acts of men 
with co-conspirators without finding 
a common purpose between accused 
and co-conspirators.—State v. Recke, 
278 S.W. 995, 311 Mo. 581. 

Definitions 

(1) It has been held that the word 
“conspiracy,” when used in an in¬ 
struction, need not be defined.—Peo¬ 
ple v. Bond, 109 P. 150, 13 Cal.App. 
175. 

(2) But it has also been held that 
such word should be defined.—-Al- 
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conspiracy,■‘1 and even though one member of the 
conspiracy is not indicted and an instruction 
•which ignores or tends to exclude evidence of con¬ 
spiracy to do an unla-wful act, and limits accused’s 
liability to the question whether he actually par¬ 
ticipated in the killing of deceased, is erroneous and 
may properly be refused.*3 However, an instruc¬ 
tion as to the law of conspiracy is erroneous and 
may be refused where it is not supported by the 
issues and evidence in the case.** 

§ 389. Grade or Degree of Crime 

a. In general 

b. Effect of issues and evidence 

c. Effect of former acquittal 

a. In General 

There are situations in which it is Improper and 
unnecessary, except when required by statute, to give In¬ 
structions on certain grades or degrees of homicide or 
lesser included offenses. 

It has been stated that, in homicide cases, it is 


generally proper for the court to define each de¬ 
gree of unlawful homicide, and that a charge on 
the various degrees of homicide may be denied or 
omitted only in extreme cases^® or under unusual 
conditions.^'^ Also, it has been stated that ordina¬ 
rily a person charged with homicide of a high de¬ 
gree is entitled to have lesser degrees submitted to 
the jury;^® and the view has been taken that in 
every prosecution for murder in the first degree, in¬ 
structions must be given on lesser offenses neces¬ 
sarily included in the offense charged.^^ Never¬ 
theless, there are numerous cases in which, under 
the issues or evidence, see infra subdivision b of 
this section, and §§ 390, 392, 393, 395, 396, or be¬ 
cause of a former acquittal, see infra subdivision 
c of this section, or an arraignment only for a par¬ 
ticular degree, see infra § 394, it is held that in¬ 
structions on certain grades or degrees of homi¬ 
cide, or lesser included offenses, are unnecessary, 
as -well as improper, except in so far as they prop¬ 
erly state that such grades, degrees, or offenses are 
not in issue, or that there is no evidence thereof, 


sept V. Commonwealth, 54 S.W.2d 337, 
245 Ky. 741. 

(3) Definition of conspiracy and 
distinction between accessories and 
principals need not be included in 
one instruction.—State v. Fox, 16 P. 
2d 663, ’52 Idaho 474. 

(4) Instruction predicating- first- 
degree murder conviction, even if one 
other than accused fired shot that 
killed deceased if firing was done 
after they “agreed and conspired” to 
commit robbery, and that if at time 
accused and others went to filling 
station of deceased they had “con -1 
spiracy” between themselves of do¬ 
ing unlawful act of robbery, was not 
erroneous for failure to define “con¬ 
spiracy” and “conspirators,” since 
words were used synonymously with 
“agreed” and “agreement,” meaning 
of which was readily understood.— 
State V. Puckett, 189 S.E. 183, 211 N. 
C. 66. 

(5) Instruction defining criminal 
conspiracy approved.—Saylor v. Com¬ 
monwealth, 276 S.W. S41, 210 Ky. 796. 
Joint or separate trial 

Accused jointly indicted with oth¬ 
ers cannot defeat a charge of con¬ 
spiracy by demanding a separate tri¬ 
al, and if the indictment and evi¬ 
dence be sufficient, a conspiracy in¬ 
struction is proper whether the trial 
be separate or j'oint—Lankford v. 
Commonwealth, 277 S.W. 239, 211 Ky. 
219—Fugate v. Commonwealth, 260 
S.W. 33S, 202 Ky. 509. 

41. Ga.—Harris v. State, 9 S.E.3d 

183, 190 Ga. 258—Johnson v. State, 

4 S.E.2d 639, 1S8 Ga. 771—Whitak¬ 
er V. State, 127 S.E. 106, 159 Ga. 

787. 


Ill.—People V. Guido, 152 N.E. 149, 
321 Ill. 397. 

Ky.—Davis v. Commonwealth, 129 S. 
W.2d 1030, 279 Ky. 127—Canada v. 
Commonwealth, 89 S.W.2d SSO, 262 
Ky. 177—Jeffries v. Commonwealth, 
74 S.W.2d 203, 255 Ky. 365—Riley 

V. Commonwealth, 72 S.W.2d 754, 
255 Ky. 68—Gilbert v. Common¬ 
wealth, 14 S.W.2d 194, 228 Ky. 19. 

Mo.—State v. Parr, 246 S.W. 903, 296 
Mo. 406. 

30 C.J. p 396 note 15. 

Joint indictment as necessarily in- 
1 volving conspiracy 

Where accused was jointly charged 
with codefendant for murder, court 
properly charged as to law of con¬ 
spiracy, since indictment necessarily 
involved conspiracy.—State v. Capaci, 
154 So. 419, 179 La. 462. 

42. Tex,—Bass v. State, 127 S.W. 
1020, 59 Tex.Cr. 186. 

30 C.J. p 396 note 16. 

Only accused indicted 

Charges on law of conspiracy were 
properly given under the evidence, 
notwithstanding no other person was 
jointly indicted with accused or that 
there was no evidence that another 
had been separately indicted for same 
offense.—Nelson v. State, 1 S.E.2d 
641, 187 Ga. 576. 

43. Ala.—McDonald v. State, 1 So.2d 

658, 241 Ala. 172—Roberson v. 

State, 118 So. 654, '218 Ala. 442. 

Ky.—Farley v. Commonwealth, 104 S. 

W. 2d 972, 268 Ky. 277. 

N.C,—State v. Rideout, 126 S.E. 500, 
189 N.C. 156. 

30 C.J. p 396 note 17. 
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44. Ala.—Stephenson v. State, 166 
So. 620, 27 Ala.App. 122. 

Ga.—Johnson v. State, 197 S.E. 786, 
186 Ga. 324—Morrow v. State, 148 
S.E. ‘500, 168 Ga. 575. 

Ill.—People V. Brewer, 189 N E. 321, 
356 Ill. 348—People v. Dalton, 189 
N.E. 265, 355 Ill. 312. 

Ky.—Graves v. Commonwealth, 77 S. 
W.2d 45, 256 Ky. 777—Howard v. 
Commonwealth, 20 S.W.2d 74S, 230 
Ky. 738—Roberts v. Common¬ 
wealth, 3 S.W.2d 647, 223 Ky. 305 
—Turner v. Commonwealth, 298 S. 
W. 959, 221 Ky. 330—Smith v. 

Commonwealth, 268 S.W. 328, 206 
Ky. 728—Anderson v. Common¬ 
wealth, '244 S.W. 315, 196 Ky. 30. 
La.—State v. Capaci, 154 So. 419, 179 
La. 462. 

Miss.—Allen v. State, 159 So. 533, 
172 Miss. 472. 

Okl.—Call V. State, 264 P. 643, 39 Okl. 
Or. 264. 

Or.—State v. Booth, 161 P. 700, 82 Or. 
394. 

W.Va.—State v. Newman, 132 S.E. 

728, 101 W.Va. 356. 

30 C.J. p 396 note 18. 

45. Fla.—Halfrich v. State, 165 So. 
285, 122 Fla. 375. 

46. Va.—Bradshaw v. Common¬ 
wealth, 4 S.E.2d 752, 174 Va. 391. 

47. N.Y.—People v. Lunse, 16 N.E 2d 
34-5, '278 N.Y. 303. 

48. Wis.—Pollack v. State, 253 N.W. 
560, 215 Wis. 200, affirmed 254 N. 
W. 471, 215 Wis. 200. 

49. Idaho.—State v. Hix, 78 P.2d 
1003, 58 Idaho 730. 
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or that there can be no conviction thereof, or ex¬ 
cept in so far as they are properly explanatory, 
by way of contrast, of another grade or degree 
which is submitted to the jury. Effect will be ac¬ 
corded statutes making it the mandatory duty of 
the court to give instructions on lesser grades, de¬ 
grees, or offenses.®® 

b. Effect of Issues and Evidence 

The court, on a trial for homicide, may and should 
give Instructions as to every grade or degree of homicide, 


and every lower included offense, of which accused may 
be convicted under the indictment and the evidence; 
but it need not and should not give Instructions as to 
grades, degrees, or offenses which are not suggested by 
the evidence, or are not in issue, or are not Included in 
the charge for which accused is indicted and on trial. 

On a trial for homicide, the court may and must 
instruct the jury in respect of every grade or degree 
of homicide, and every lower included offense, or de¬ 
gree of offense of which accused may be convicted 
under the indictment and the evidence,whether 


50. Ala.—Jackson v. State, 145 So. 
656, 226 Ala. 72. 

La.—State v. Goodwin, 179 So. 591, 
1S9 La. 443—State v. Braxton, 103 
So. 24. 157 La. 733. 

30 CJ. P 397 note 25. 

Purpose of statute 

Statute requiring court to charge 
on murder without malice was not 
intended to reestablish law of man¬ 
slaughter, but to qualify legislative 
meaning in enactment of provision 
permitting evidence of circumstances 
showing condition of accused’s mind 
in prosecution under new murder 
law.—Stephens v. State, 6S S.W.2d 
ISI. 125 Tex,Cr. 397. 

51. Ala.—Burns v. State, 155 So. 561, 
229 Ala. 68. 

Ariz.—Antone v. State, 65 P.2d 646, 
49 Ariz. 16S—Lawrence v. State, 
240 P. 863, 29 Ariz. 247, rehearing 
denied 241 P. 511, 29 Ariz. 318, cer¬ 
tiorari denied 46 S.Ct. 201, 269 U.S. 
oS5, 70 L.Ed. 425. 

Ark.—Jones v. State, 86 S.\V.2d 7, 
191 Ark. 331—Arnold v. State, 20 
S.\V.2d 189, 179 Ark. 1066—Harris 

V. State, 282 S.W. 680, 170 Ark. 
1073. 

Cal.—Pecple v. Santos, 26 P.2d 522, 
134 Cal.App. 736. 

Ga.—Powell v. State, 119 S.E. 693, 
156 Ga. 636. 

Kan.—State v. Phelps, 97 P.2d 1105, 
1108, 151 Kan. 199, quoting Corpus 
Juris —State v. Hooper, 37 P.2d 53, 
140 Kan. 481. 

Ky.—Fitch v. Commonwealth, 103 S. 

W. 2d 98, 267 Ky. 646—Common¬ 

wealth V. Beverly, 34 S.W.2d 941, 
237 Ky. 35—Stidham v. Common¬ 
wealth, 297 S.W. 929, 221 Ky. 49. 

Miss.—Jones v. State, 94 So. 851, 130 
Miss. 703. 

Mo.—State v. McCracken, 108 S.W.2d 
372, 341 Mo. 697—State v. Baublits, 
27 S.W.2d 16, 324 Mo. 1199—State 
ex rel. Timberman v. Hackmann, 
257 S.W. 457, 302 Mo. 273. 

N.Y.—People v. Stevens, 6 N.E.2d 60, 
272 N.Y. 373—People v. Cahill, 288 
N.Y.S. 178, 248 App.Div. 630. 

Ohio.—Glasscock v. State, 180 N.E. 
539, 125 Ohio St. 75—Freeman v. 
State. 163 N.E. 202, 119 Ohio St. 
250. 

Okl.—Smith V. State, 56 P.2d 923, 59 
Okl.Cr. Ill—Becker v. State, 283 P. 
796, 45 OkLCr. 350. 


Or.—State v. Nortin, 133 P.2d 252. 
S.C.—State V. Bealin, 23 S.E.2d 746, 
750, quoting Corpus Juris. 

Tex.—Tebo v. State, 106 S.W. 2d 712, 
133 Tex.Cr. 61—House v. State, 81 
S.W.2d 708, 128 Tex.Cr. 404—Goss 

V. State, 284 S.W. -578, 104 Tex.Cr. 
456—Neal v. State, 266 S.W. 410, 
98 Tex.Cr. 468—^Harper v. State, 
245 S.W. 79, 92 Tex.Cr. 657. 

30 C.J. p 396 note 23. 

Evidence held to warrant or require 
instructions 

(1) On murder. 

Ark.—Spier v. State, 248 S.W. 281, 
157 Ark. 283. 

Ga.—Emmett v. State, 25 S.E 2d 9, 
195 Ga. 517—McBride v. State, 199 
S.E, 153, 186 Ga. 826. 

Ky.—Satterfield v. Commonwealth, 
157 S.W.2d 89, 288 Ky. 758—Rose 
v. Commonwealth, 149 S.W.2d 772, 
286 Ky. 53—Woods v. Common¬ 
wealth, 139 S.W.2d 439, 282 Ky. 596 
—Garrison v. Commonwealth, 33 S. 

W. 2d 698, 236 Ky. 706. 

Miss.—Dixon v. State, 143 So. 855, 
164 Miss. 540. 

Tex,—Ramsey v. State, 12 S.W. 2d 
223, 111 Tex.Cr. 199—Joiner v. 

State, 288 S.W. 196, 105 Tex.Cr. 254 
—Stillwell V. State, 283 S.W. 840. 
104 TexCr. 338—Atkins v. State, 
280 S.W, 792, 103 TexCr. 334— 
Carpenter v. State, 265 S.W. 706, 
98 Tex.Cr. 307—Caraway v. State, 
263 S.W. 1063, 98 Tex.Cr. 119— 
Johnson v. State, ‘244 S.W. 1019, 
92 Tex.Cr. 550—Olison v. State, 242 
S.W. 475, 92 Tex.Cr. 86. 

Ya—Mealy v. Commonwealth, 115 S. 
E. 528, 135 Va. 585. 

(2) On willful murder.—Hicks v. 
Commonwealth, 165 S,W.2d 1, 291 Ky. 
481—Mims V. Commonwealth, 32 S. 
W.2d 986, 236 Ky. 186—Patton v. 
Commonwealth, 32 S.W.2d 405, 235 
Ky. 845—Wireman v. Commonwealth, 
5 S.W.2d 884, 224 Ky. 116—McFerrin 
V. Commonwealth, 268 S.W, 318, 206 
Ky. 677. 

(3) On murder with malice.—Rey¬ 
na V. State, 106 S.W.2d 696, 133 Tex. 
Cr. 13—Taylor v. State, 105 S.W.2d 
226, 132 Tex.Cr. 421—Boyd v. State, 
83 S.W.2d 326, 128 Tex.Cr. 539. 

(4) On murder without malice.— 
Cortez V. State, 161 S.W.2d 495, 144 
Tex.Cr. 116—Elsmore v. State, 104 S. 
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W.2d 493, 132 Tex.Cr. 261—Privett v. 
State, 57 S.W.2d 1102, 23 Tex.Cr. 86. 

(5) On murder in the third degree. 
—State V. McTague, 197 N.W. 962, 
158 Minn. 516. 

Instruction on consideration of cer¬ 
tain evidence in determining de- 
gree 

(1) Evidence supporting the plea 
of self-defense and showing that de¬ 
ceased was of a violent and blood¬ 
thirsty character would warrant an 
instruction that jury was to take ev¬ 
idence of such character into consid¬ 
eration in determining the degree of 
accused’s guilt, if any.—Sanderson v. 
State, 181 So. 506, 28 Ala.App. 216, 
reversed on other grounds 181 So. 
508, 236 Ala. 27. 

(2) A refusal to give a requested 
charge to this effect is ‘prejudicial 
where it is warranted by the evi¬ 
dence, and is not abstract, and the 
substance thereof is not otherwise 
covered.—Jacobs v. State, 197 So. 67, 
29 Ala.App. 388, certiorari denied 197 
So. 69, 240 Ala. 58. 

Fact that defense of accidental 
and unintentional killing is set up 
does not preclude an instruction as to 
any offense charged in the indictment 
which the evidence tends to prove.— 
State V. Galford, 105 S.E. 237, 87 W. 
Va. 358—State v. Clifford, 5'2 S.E. 
981, 59 W.Va. 1. 

In prosecution for manslaughter 
following abortion and for abortion, 
instruction that, if jury found ac¬ 
cused guilty of first charge, it would 
be useless to find him guilty also of 
abortion, and jury's verdict of guilty 
of manslaughter without finding on 
charge of abortion did not constitute 
error on theory that since jury did 
not find that accused committed 
abortion, conviction of manslaughter 
could not be sustained, where charge 
of abortion was by statute included 
in charge of manslaughter following 
abortion and testimony showed that 
abortion caused death.—People v. 
Lewis. 8 N.W.2d 917. 

Ou joiat trial for murder, if the 
judge is convinced that one prisoner 
is guilty of a crime of a less degree 
than that charged to both, he should 
so instruct the jury, without regard 
to the effect that it may have on the 
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such an instruction is requested or not.®- ith re¬ 
gard to the evidence requisite and sufficient to make 
instructions concerning different grades, degrees, or 
oltenses necessary and proper, it has been variously 
held or stated that the court must, in its instruc¬ 
tions, cover every grade or degree of homicide 
which the evidence tends to prove®^ or to show®"^ 
accused guilty of, or which in any reasonable view 
suggests,®® or of which there is substantial evi¬ 
dence®® or evidence naturally suggesting, probable 
guilt;®" that diff'erent degrees may®® and must®® 
be submitted to the jury where the evidence and 
circumstances are such that different inferences 
or conclusions may properly be drawn therefrom 
as to the degree; that a charge on the various de¬ 
grees of homicide should be made unless no pos¬ 
sible view of the facts would justify any result 
other than a conviction or acquittal of the crime 
charged;®® that where the evidence is sufficient to 
raise a doubt,®^ however slight,®^ as to whether the 
homicide is one of two or more grades, the court 
must charge on all such grades; that the court 
need not instruct on lower degrees where no sub¬ 


stantial testimony applies thereto;®® that to re¬ 
quire the court to instruct as to any particular de¬ 
gree of homicide, such degree must appear from 
some reasonable interpretation of the evidence ;®‘t 
and that the court is required to instruct the jury 
on lesser degrees or included crimes only when the 
evidence would warrant a conviction of such other 
crimes.®® Also, it has held or stated that an in¬ 
struction on a lower grade or degree of the of¬ 
fense should be given, although accused's evidence, 
in support of such lower grade or degree, is uncor¬ 
roborated,®® and that, although the evidence points 
so strongly to the guilt of accused in the highest 
degree as practically to exclude any theory of guilt 
in a lower degree, and the evidence does not sug¬ 
gest the absence of premeditation, it is still the duty 
of the trial court to instruct in reference to all low¬ 
er degrees of the crime of which there is any rea¬ 
sonable theory of guilt.®'^ 

Where there were no eyewitnesses to the killing 
and the evidence is purely circumstantial, the court 
should instruct the jury as to the different grades 
of homicide,®® unless it is evident from the whole 


other prisoner.—State v. Pratt, SS N. 
C. 6S9. 

52. Kan.—State v. Phelps, 97 P.2d 
1105, llOS, 151 Kan. 199, quoting 
Corpus Juris. 

Okl.—^TVelborn v. State, 105 P.2d 187, 
70 Okl Cr. 97—Cooper v. State, 67 
P.2d 981, 61 Okl.Cr. 318. 

S.C.—State V. Bealin, 23 S.E.2d 746, 
750, 201 S.C. 490, quoting Corpus 
Juris. 

SO C.J. p 397 note 24. 

53. Okl.—^Vi^elborn v. State, 105 P.2d 
187, 70 Okl.Cr. 97. 

Iiower grade 

Whenever there is any evidence 
or when any inference can be fairly 
deduced therefrom tending to show 
lower grade of murder, it is duty of 
trial judge, under appropriate in¬ 
structions, to submit that view to the 
jury.—State v. Perry, 184 S.E. 545, 
209 NC. 604. 

54. Ariz.—Antone v. State, 65 P.2d 
646, 49 Ariz. 168. 

55. Okl.—Cooper v. State, 67 P.2d 
9S1, 61 Okl.Cr. 318. 

5S. Ky.—^Williams v. Common¬ 
wealth, 81 S.W.2d 891. ‘258 Ky. 830. 
K.M.—Torres v. State, 43 P.2d 929, 
39 N.M. 101. 

57. Kan.—State v. Hardisty, 253 P. 
615, 122 Kan. 527, denying rehear¬ 
ing 249 P. 617, 121 Kan. 576. 

58. Neb.—Jackson v. State, 277 N.W. 
92, 133 Neb. 786. 

59. Neb.—Denison v. State, 221 N. 
W. 683, 117 Neb. 601. 

60. N.T. — People v. Lunse, 16 N.E.2d 
345, '278 N.T. 303. 


61. Ga.—^Driggers v. State, 137 S.E. 
790, 36 Ga.A'pp. 652—Nichols v. 

State, 133 S.E. 266, 35 Ga.App. 399. 
Possible coustructiou of evidence 
In murder prosecution, although 
evidence might be construed as in¬ 
dicating lesser crime, charging def¬ 
inition of murder, as well as that of 
the lesser crime, is proper.—Hall v. 
State, 178 S.E. 292, 180 Ga. 40. 

Court sbLould submit lower degree, 
or included offense, where there is 
any doubt in its mind as to whether 
the evidence justifies submission of 
such degree or offense.—Clapp v. 
State, 120 P.2d 381, 73 Okl.Cr. 261, 
reversed on other grounds 124 P.2d 
267, 74 Okl.Cr. 144. 

Resolving doubts in favor of accused 
In giving an instruction, all doubts 
as to the degree of homicide suggest¬ 
ed by the testimony should be re¬ 
solved in favor of accused.—^Walker 
V. State, 214 S.W. 331, 85 Tex.Cr. 482 
—Menefee v. State, 149 S.W. 138, 67 
Tex.Cr. 201. 

€2. Ga.—Freeman v. State, 123 S.E 
126, 158 Ga. 369—^Dickey v. State, 
3 S,E.2d 238, 60 Ga.App. 199— 

Branch v. State, 3 S.E.2d 230, 60 
Ga.App. 196—Thomas v. State, 170 
SE 303, 47 Ga.App. 237—Jackson 
V. State, 159 S.E. 293, 43 Ga.App. 
468. 

63. Kan.—State v. Hardisty, 253 P. 
615, 132 Kan. 527, denying rehear¬ 
ing 249 P. 617, 121 Kan. 576. 

64. Ariz.—Miranda v. State, '26 P.2d 
241, 42 Ariz. 358. 

65. Mont.—State v. Miller, 9 P.2d 
474, 91 Mont 596, 

202 


Evidence reasonably sustaining con¬ 
viction 

The court need not submit lesser 
degrees to the jury, unless there is 
evidence which in some reasonable 
view would sustain conviction for 
lesser degree.—Pollack v. State, 253 
N.W. 560, 215 Wis. 200, affirmed 254 
N.W. 471, 215 Wis. 200. 

S3. N.M.—State v. Martinez, 46 P. 

2d 657, 39 N.M. 290. 

S.C.—State V. Bealin, 23 S.E.2d 746, 
750, 201 S.C. 490, quoting Corpus 
Juris. 

Tex.—Tebo v. State, 106 S.W.'2d 712, 
133 Tex.Cr. 61. 

30 C.J. p 397 note 26. 

67. Kan.—State v. Newton, 87 P. 
757, 74 Kan. 561. 

S.C.—State V. Bealin, 23 S.E.2d 746, 
750, 201 S.C. 490, quoting Corpus 
Juris. 

68. Del.—State v. Carey, 178 A. 877, 
6 W.W.Harr. 521. 

Ky.—Bond v. Commonwealth, 78 S. 

W.2d 1, 257 Ky. 366. 

Neb.—Bourne v. State, 216 N.W. 173, 
116 Neb. 141. 

Nev.—State v. Oschoa, 242 P. 582, 
49 Nev. 194. 

S.C.—State V. Bealin, 23 S.E 2d 746, 
750, 201 S.C. 490, quoting Corpus 
Juris. 

30 C.J. ‘p 397 note '29. 

Accused’s reliance on alibi 
Where there are no eyewitnesses 
and accused relies on an alibi, and 
there is some evidence of a struggle 
at the time of the homicide, the trial 
court may and should instruct on 
every degree of the crime that may 
possibly apply.—Sewell v. Common- 
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proof that accused is either guilty of murder or in¬ 
nocent but the court need instruct only as to such 
degrees as are warranted by the proof, where there 
are eyewitnesses to the homicide,and there is no 
doubt as to how it was committed.A contention 
that, notwithstanding direct testimony by eyewit¬ 
nesses as to how and under what circumstances de¬ 
ceased was shot, deceased may have received the 
fatal wound after all the witnesses for the state 
had left the scene and, therefore, the court should 
instruct on every degree of the offense, will not 
be upheld where accused testifies, and denies his 
presence at the scene, and participation in the com¬ 
mission, of the crime, but gives no testimony to 
reduce the crime, if committed by him, to any 
lower degree.*^^ 

Excluding or ignoring grades, degrees, or offens¬ 
es. Instructions which ignore, exclude, or tend to 
exclude a lower or intermediate grade or degree of 
homicide, or a lesser included offense, which is 
comprehended by the indictment and evidence, are 


erroneous,^^ and may be refused.*^^ However, ob¬ 
jections to particular instructions on this ground 
have been held not well taken,*^® as in the case of 
instructions stating circumstances under which it 
would be the duty of the jury to acquit accused,^^ 
or stating circumstances under which the jury could 
not acquit accused, but not directing a verdict of 
guilty of the highest grade of homicide and 
where the submission is made of one or more of 
the higher degrees of homicide so that the jury 
will understand that, if a verdict of guilty is not 
found as to one of them, a verdict of not guilty 
should be rendered, a failure to submit lower de¬ 
grees is held not to be reversible error.'^^ 

Grade, degree, or offense not proved or in issue. 
The court need not and should not instruct as to any 
grade or degree of homicide, or lesser offense, 
which is not in issue,*^9 or is not embraced in the 
charge made in the indictment and on which ac¬ 
cused is being tried,S0 or is not suggested by the 
evidence,^^ although included in the indictment or 


wealth. 144 S.W.2d 223, 284 Ky. 183— 
Bates V. Commonwealth, 143 S.W.2d 
730, 284 Ky. 1. 

Lack of testimony hy accused as to 
manner of killingr 
Instruction on all the degrees of 
homicide should he given where the 
evidence is wholly circumstantial, 
there is evidence of a struggle, no 
eyewitness testifies and accused does 
not testify as to any facts indicating 
the manner in which deceased met 
death.—Ferguson v. Commonwealth, 
163 S.W.2d 449, 291 Ky. 222—Daven¬ 
port V. Commonwealth, 148 S.W.2d 
1054. 285 Ky. 628. 

89. Ky.—Higgs v. Commonwealth, 75 
S.'W.^d 21, 255 Ky. 547—Payne v. 
Commonwealth, 75 S.W.2d 14, 255 
Ky. 533. 

S.C.—State V. Bealin, 23 S.E.2d 746, 
750, 201 S.C. 490, quoting Corpus 
Juris. 

30 C.J. p 397 note 30. 

Evidence showing accused guilty of 
murder in first degree or nothing 
see infra § 392. 

70. Ky.—Justice v. Commonwealth, 
46 S.W. 499, 20 Ky.L. 386. 

S.C.—State v. Bealin, S.C., 23 S.E 2d 
■746, 750, 201 S.C. 490, quoting Cor¬ 
pus Juris. 

71. Ky.—Tincher v. Commonwealth, 
69 S.W.2d 750. 253 Ky. 623. 

72. Ky.—Crenshaw v. Common¬ 
wealth, 1-2 S.W.2d 336, 227 Ky. 223. 

73. Ga.—^King v. State, 136 S.E. 154, 
163 Ga. 313—Seay v. State, 148 S. 
E. 284, 39 Ga.App. 694. 

N.C.—State v. Sheek, 15 S.E.2d 282, 
219, 219 N.C. 811—State v. Bush, 
114 S.E. 831, 184 N.C. 778. 


Va.—Tucker v. Commonwealth, 167 
S.E. 253, 159 Va. 1038. 

30 C.J. p 399 note 47. 

Lesser crime shown hy state’s evi¬ 
dence 

Charge to convict of murder, if 
accused fired shot not under mitigat¬ 
ing circumstances, and if presump¬ 
tion of malice was not rebutted by 
accused’s statement or other proof 
offered by him, was error as elimin¬ 
ating question whether state’s evi¬ 
dence presented mitigating circum¬ 
stances, reducing the crime of mur¬ 
der to a lesser degree of homicide.— 
Eich V. State, 150 S.E. 579, 169 Ga. 
425. 

Admonishing jurors to agree on 
guilt of murder or not guilty, with¬ 
out instructing them as to included 
offenses, of which a conviction might 1 
be had under the evidence, is error.— 
State V. Keeble, 207 N.W. 456, 49 S.D. 
456. 

74. Miss.—Hughey v. State, 106 So. 
361. 

30 C.J. p 399 note 47. 

Instruction referring only to allega¬ 
tions of indictment and not to in¬ 
cluded degrees 

Ala.—Adams v. State, 105 So. 714, 21 
Ala.App. 15, certiorari denied Ex 
parte Adams, 105 So. 715, 213 Ala. 
570—Dill V. State, 99 So. 831, 19 
Ala.Ap'p. 636. 

75. Miss.—Grady v. State, 110 So. 
225, 144 Miss. 778. 

30 C.J. p 399 note 47 [a]. 

78. Ga.—Tanner v. State, 135 S.E. 
917, 163 Ga, 121. 

77, Ill.—People v. Triolo, 163 N.E. 
784, 33-2 Ill. 410. 
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78. Wis.—Hempton v. State, 86 N. 

W. 596, 111 Wis. 127. 

79. Cal.—People v. Dye, 20 P.2d 358, 

130 CalApp. 522. 

Where sole question is one of iden¬ 
tity and degree of crime is not in 
issue, it is unnecessary to charge as 
to lesser degrees of homicide.—Com¬ 
monwealth V. Glenn, 183 A. 763, 321 
Pa. 241. 

Where accused pleaded not guilty 
hy reason of insanity, general charg¬ 
es as to the four degrees of homi¬ 
cide were properly refused.—George 
V. State, 200 So. 602, 240 Ala. 632. 

Where no claim was made that 
homicide was of any less degree than 
deliberate murder, failure of court 
to submit instructions on other de¬ 
grees of homicide was not error.— 
Rice V. Commonwealth, 128 S.W.2d 
219. -278 Ky. 43. 

80. Kan.—State v. Barbour, 46 P.2d 
841, 142 Kan. 200. 

La.—State v. Hattaway, 156 So. 159, 
180 La. 12. 

81. Ala.—Steele v. State, 99 So. 745, 
19 Ala,App. 598. 

Ariz.—^Antone v. State, 65 P.2d 646, 
49 Ariz. 168. 

Fla.—Southworth v. State, 125 So. 
345, 98 Fla. 1184. 

Ga.—Lively v. State, 173 S.E. 836, 
178 Ga. 693—Coggeshall v. State, 
131 S.E. 57, 161 Ga. 259, followed 
in McClellan v. State, 131 S.E. 62, 
161 Ga. 269—Campbell v. State, 121 
S.E. 306, 157 Ga. 233—Broadnax v. 
State, 122 S.E. 96, 31 Ga.App. 736. 
Kan.—State v. Hardisty, '249 P. 617, 
121 Kan. '576, rehearing denied 253 
p. 615, 122 Kan. 627. 
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information.^2 This is especially true in respect of 
a higher grade or degree where, under the evidence, 
accused can be convicted, if at all, only of a lower 
or intermediate grade or degree of the offense;^*" 
and it is also true of a lower grade, degree, or of¬ 
fense in the sense that failure or refusal to in¬ 
struct as to such lower grade, degree, or offense 
is not error where the evidence relates solely to a 
higher grade, degree, or offense,®^ although it has 
been held that an instruction as to a grade of the 
offense lower than that indicated by the evidence 
cannot ordinarily mislead the jury to the prejudice 
of accused.®° The court may instruct the jury that 
there is no evidence authorizing a conviction of a 
particular grade or degree of the offense,^® or that 
accused cannot be convicted of a higher degree of 
homicide than that shown by the evidence,or 
that the jury must find accused guilty of a specified 


grade or degree of homicide which the evidence 
tends to support, or must acquit him;S8 and, al¬ 
though a charge of murder in the first degree is 
withdrawn, it is held not reversible error for the 
court to give a correct instruction concerning mur¬ 
der in the first degree, where it states to the jury 
that all question as to the possible guilt of accused 
of murder in the first degree is withdrawn from 
their consideration,or that there is not sufficient 
evidence to convict of murder in the first degree.^^ 

Determination of grades, degrees, or offenses 
zvhich evidence tends to establish. Before extend¬ 
ing or limiting its instructions in accordance with 
the foregoing rules, the court should first deter¬ 
mine what grades or degrees of the homicide, or 
lesser included offenses, the evidence tends to es- 
tablish.91 


Mich.—People v. Stahl, 20S X.W. 6S5, 
234 Mich. 569. 

Mo.—State v. Clough. 38 S.-VV.2d 36, 
327 Mo. 700. 

Mont.—State v. Reagin, 210 P. S6, 64 
Mont. 4 SI. 

Neb.—Veneziano v. State, 297 N.W. 
920, 139 Neb. 526. 

N.M.—Torres v. State, 43 P-2d 929, 
39 N.M. 101—State v. Reed, 39 P.2d 
1005, 39 N.M. 44, 102 A.L.R. 995. 
Okl.—Mead v. State, 83 P.2d 404, 65 
Okl.Cr. 86. 

Tex.—Tebo v. State, 106 S.W.2d 712, 
133 Tex.Cr. 61—Franks v. State, 95 
S.W.2d 128, 130 Tex.Cr. 577—Spicer 
V. State, 46 S.W.2d 685, 120 Tex.Cr. 
440—Davis v. State, 292 S.W. 220, 
106 Tex.Cr. 300—Liston v. State, 
•289 S.W. 395, 105 Tex.Cr. 531. 

Va.—Bell V. Commonwealth, 189 S.E. 
441, 167 Va. 526. 

W.Va.—State v. Hurst, 116 S.E. 248, 
93 W.Va. 222. 

30 C.J. p 398 notes 39, 40. 

Degrees or offenses as to which in¬ 
structions held not warranted by 
evidence 

(1) Murder without malice.— 
Pruitt V. State, 102 S.W.2d 417, 132 
Tex.Cr. 113. 

(2) Murder by killing in duel.— 
Griffin v. State, 274 S.W. 611, lOO Tex. 
Cr. 641. 

(3) Murder in first degree. 

Ark.—Strawn v. State, 151 S.W.2d 
988, 202 Ark. 744. 

Mo.—State v. Enyard, 108 S.W.2d 
337—State v. Warren, 33 S.W.2d 
125, 326 Mo. 843. 

30 C.J. p 399 note 44 [a] (1). 

(4) Murder in third degree.—Berry 
V. State, 153 So. 507, 114 Fla. 73— 
30 C.J. p 398 note 39 [a] (1). 

(5) Offenses below murder in some 
degree.—Miranda v. State, 26 P.2d 
241, 42 Ariz. 358. 


(6) Offenses below murder in sec¬ 
ond degree. 

Ark.—Weakley v. State, 273 S.W. 
374, 168 Ark. 1087. 

Kan.—State v. Allen, 160 P. 795, 98 
Kan. 778, 99 Kan. 187. 

N.C.—State v. Dixon, 2 S.E.2d 371, 
215 N.C. 438. 

(7) Offenses below manslaughter. 
Iowa.—State v. Johnston, 267 N.W. 

698, 221 Iowa 933. 

N.C.—State v. Lutterloh, 124 S.E. 752, 
188 N.C. 412. 

30 C.J. p 398 note 39 [a] (3). 

82. Ala.~-Salter v. State, 112 So. 538, 
22 Ala.App. 86. 

30 C.J. p 398 note 39. 

83. Miss.—Taylor v. State, 194 So. 

589, 188 Miss. 166—Walker v. 

State, 189 So. 804, 188 Miss. 177— 
Bowen v. State, 144 So. 230, 164 
Miss. 225—Butler v. State, 112 So. 
685, 146 Miss. 505. 

Neb.—Clark v. State, 268 N.W. 87, 88, 
131 Neb. 370, citing Corpus Juris 
—Pembrook v. State, 222 N.W. 956, 
117 Neb. 759. 

Okl.—Hodges v. State, 85 P.2d 443, 65 
Okl.Cr. 277, modified on other 
grounds 92 P.2d 590, 66 Okl.Cr. 422. 
30 C.J. p 399 note 44. 

Where corpus delicti is not estab- 
lished by satisfactory evidence, it is 
not error to refuse to instruct on 
murder and manslaughter.—Common- 
w-ealth V. Inman, 9 S.W.2d 1000, 225 
Ky. 667. 

Where conviction was for man¬ 
slaughter, charge relating to offense 
of murder only was not pertinent, 
and its denial not error.—Bell v. 
State, 100 So. 196, 19 Ala.App. 666. 

84. Cal.—People v. Northcott, 289 P. 

634, 209 Cal. 639, 70 A.L.R. 806. 

Hawaii.—Territory v. Buick, 27 
Hawaii 28. 

Kan.—State v. Abrams, 223 P. 301, 
i 115 Kan. 520. 
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Ky.—Birdsong v. Commonwealth, 159 
S.W.2d 41, 289 Ky. ‘521—Carter v. 
Commonwealth, 81 S.W.2d 883, 258 
Ky. 807—New'berry v. Common¬ 
wealth, 1 S.W.2d 1045, 222 Ky. 630. 
N.C.—State v. Manning, 18 S.E.2d 
821, 221 N.C. 70. 

Ohio.—State v. Kotowicz, 9 N.E.2d 
1003, 55 Ohio App. 497. 

S.C.—State V. Edwards, 10 S.E.2d 587, 
194 S.C. 410. 

Accused is not entitled to charge on 
lower degree of homicide than evi¬ 
dence warrants—State v. Hathaway, 
161 A. 366, 52 R.I. 492. 

Evidence indicating homicide of no 
lower degree than murder in first 
degree see infra § 392. 

85. Ark.—Brown v. State, 155 S.W. 

2d 722, 203 Ark. 109. 

30 C.J. p 398 note 41. 

8S. Del—State v. Carey, 178 A. 877, 
6 W.W.Harr. 521. 

N.C.—State v. Wingler, 115 S.E. 59, 
184 N.C. 747. 

30 C.J. p 398 note 42. 

87. Miss.—^Williams v. State, 90 So. 
705, 127 Miss. 851. 

30 C.J. p 399 note 45. 

88. Ga.—^Hixson v. Stale, 22 S.E. 2d 
121, 194 Ga. 568. 

30 C.J. p 398 note 43. 

89. Wash.—State v. Brown, 35 P.'2d 
99, 178 Wash. 588. 

90. Neb.—Flege v. State, 133 N.W. 
431, 90 Neb. 390. 

91. Okl.—Mead v. State, 83 P.2d 404, 
65 Okl.Cr. 86. 

30 C.J. p 398 note 39. 

Evidence tending to reduce degree 
It is the court’s duty to decide, as 
a matter of law, whether there is any 
evidence tending to reduce the degree 
of the offense.—Welborn v. State, 10'5 
P.2d 187, 70 Okl.Cr. 97—Cooper v. 
State, 67 P.2d 981, 61 Okl.Cr. 318— 
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c. Effect of Former Acaoittal 

On a second trial, the court may instruct the Jury 
that by reason of an acquittal thereof on the 
tHal’ accused cannot be convicted of murder in the first 
^ear’ee- and while it need not instruct on murder in 
the fir«t degree, or the elements thereof, it is not error to 
do so where the court states that the charge is 3 >ven 
to enable the Jury to understand better the essentials of 
murder in the second degree. 

Where on a former trial accused was acquitted 
of murder in the first degree, the court may, where 
such is the law of the particular jurisdiction, in¬ 
struct on a second trial that by reason of a former 
trial accused cannot be tried or convicted of mur¬ 
der in the first degree and, where on the sec¬ 
ond trial the court charges that accused is on tria ] 
for murder in the second degree, and that it would 
also submit the issue of manslaughter, it need not 
state that accused is also on trial for manslaugh- 
ter.ss On the second trial of accused, who on his 
former trial was convicted of murder in the sec¬ 
ond degree, it is unnecessary for the court to in¬ 
struct the jury as to the degrees of malice, since 
such former conviction was an acquittal of the 
higher degree of the offense; and it is proper for 


the court on the second trial to state such fact to 
the jury.9^ Although accused has been previously 
acquitted of that offense, the giving of a charge on 
murder in the first degree is not error, where the 
court states that it is given so that the jury can 
better understand the essentials of murder in t e 
second degree.®* 

g 390 . - Form and Sufi&ciency of Instruc¬ 

tion in General 

instructions as to different Srades or degrees of 
homicide, or lesser included offenses, should s^®*® 
constituent elements of such grades, degrees, or o"®"®*® 
fully and correctly, and should not violate the rules as 
to form and requisites governing "’®‘''“®^‘“'’® 
prosecutions generally. Instructions as to the 'aw 9°^- 
erning a factual situation, or as to the character of ® 
which will or will not reduce the grade of the offense, 
or as to the presumption and burden of proof relative 
to the grade of the offense, must be applicable to the 
evidence. 

The instructions as to the grades or degrees of 
the homicide charged should fully and explicitly de¬ 
fine the constituent elements of such homicide and 
the different degrees or grades of crime included 
therein and which the evidence tends to support. 


Smith V. State, 56 P.Sd 923, 59 Okl.Cr 
111 . 

Pacts presenting issue 

In the first instance trial judge 
must pass on question whether facts 
before him present issue of murder 
without malice.—Tebo v. State, 106 S. 
W.M 712, 133 Tex.Cr. 61. 

Evidence justifying submission 
It is the court’s duty to determine 
whether evidence justifies submission 
to jury of included offenses. Clapp 
V. State, 120 P.2d 381, 73 Okl.Cr. 261, 
reversed on other grounds 124 P.2d 
267. 

92. Iowa.—State v. Christ, 177 N.W. 
54, 189 Iowa 474 

30 C.J. p 397 note 33. 

Effect of conviction of lower degree, 
see Criminal Law § '272 d. 

93 . Tex.—Hill v. State, 106 S.W. 146, 
52 Tex.Cr. 241. 

94. Tex.—Pharr v. State, 10 Tex. | 
App. 485. 

95. Tex.—Berg v. State, 142 S.W. 
884, 64 Tex.Cr. 612. 

96. Miss.—Upton v. State, 108 So. 
287, 143 Miss. 1. 

Tex.—Brown v. State, 267 S.W. 493, 

QQ T'fiY ■T'r IQ 

W.Va.—State v. Whitt, 122 S.E. 742, 
96 W.Va, 268—State v. Graham, 117 
S.E. 699, 94 W.Va. 67. 

30 C.J. p 399 note 51. 

Instructions held proper or errone¬ 
ously refused 

U.S.—Frank v, U. S., C.C. A. Alaska, 
42 F.2d 623. 

Ala.—Davis v. State, 107 So. 737, 214 
Ala. 273. 


Ark.- Spear v. State, 44 S.W.2d 663, 
184 Ark. 1047 —Sullivan v. State, 
258 SW. 643, 163 Ark. 11—Shep¬ 
pard V. State, 254 S.W. 657. 160 
Ark. 315. 

Cal.—People v. Soules, 106 P.2d 639, . 
41 Cal.App.2d 298 —People v. Sem- 
one, 35 P.2d 379, 140 Cal.Ap-p. 318. 
D.C.—Goodman v. U. S., 70 F.2d 741, 

63 App.D.C. 137. 

Ga.— Wilson v. State, 10 S.E.2d 86L 
190 Ga 824—Brown v. State, 165 
SE 252, 175 Ga. 329—Carter v. 
State, 155 S.E. 670, 171 Ga. 406— 
.Adams v. State, 148 S.E. 3S6, 168 
Ga. 530 —Reed v. State, 13'5 S.E. 
748 163 Ga. 206—Swain v. State, 

135 ’ S.E. 187, 162 Ga. 777—Scott v. 
State, 120 S.E. 773. 157 Ga. 124. 

Ill.— People v. Gibbs, 181 N.E. 628, 
3-19 Ill. 83. 

Ind.—Koelke v. State, 15 N.E.2d 950, 
214 Ind. 437. 

Miss.— Talbert v. State, 159 So. 549, 
172 Miss. 243—McGehee v. State, 
104 So. 150, 13S Miss. 822. 

Mo.—State v. McCracken, 108 S.W.2d 
372, 341 Mo. 697—State v. Nevils, 
51 S.W.2d 47, 330 Mo. 831. 

N,C._State V. Petree, 197 S.E. 559, 

213 N.C. 785—State v. Grier, 188 
S.E. 327, 210 N.C. 720. 

N.D.—State v. Swift, 20S N.W. 388, 
’53 N.D. 916. 

Okl.—Collins v. State, 210 P. 285, 2- 
Okl.Cr. 203, 30 A.L.R. 811. 

S.C.—State V. Orr, 126 S.E. 766, 131 
, S.C. 276. 

Tex.—Davis v. State, 288 S.W. .--o, 
t 105 Tex.Cr. 386 —McKinney v. 

State, 257 S.W. 258, 96 Tex.Cr. 342 


—McKinney v. State. 257 S.W. 2’58. 
96 Tex.Cr. 342. 

V-a.—Ballard v. Commonwealth, 159 
SE. 222, 156 Va. 980—Mealy v. 
Commonwealth, 115 S.E. 528, 135 
Va. 585. 

W.Va.—State v. Roberts, 11 S.E.2d 
172, 122 W.Va. 536. 

Wis.—Lester v. State, 280 N.W. 334, 
228 Wis. 631. 


Instructions held improper or prop¬ 
erly refused 

Ala.—Spooney v. State, 115 So. 308, 
217 Ala. 219, followed m Smith v. 
State, 118 So. 921. 218 Ala. 707. 

Ark.— Selman v. State, 251 S.W. 822, 
159 Ark. 131. 

Cal.—People v. Semone, 35 P.2d 379, 
140 Cal.App. 318. 

Ga.—Emmett v. State, 25 S.E.2d 9, 
195 Ga. 517—Shafer v. State, 20 
S.B.2d 34, 193 Ga. 748. 

Ky.—King V. Commonwealth, 148 S. 
W.2d 1044, 285 Ky. 654. 

LgL —State V. Johnson, 114 So. 82, 164 
La. 420. 

Mo.—State v. Batson, 96 S.W.2d 384, 
339 Mo. 298. 

—State v. Edmundson, 184 S.E. 
504, 209 N.C. 716—State v. Thomas, 
114 ’ S.E. 834, 184 N.C. 7'57. 

S.C.—State v. Barfield, 122 S.E. 856, 
128 S.C. 384. 

Tex.—Twyman v. State, 258 S.W. 480* 
96 Tex.Cr. 439. 

W.Va.—State v. Roush, 120 S.E. 304* 
95 W.Va. 132. 

30 C.J. P 399 note 51 [b]. 

Instructions held sufficient 

’ D.C.—McAffee v. U. S., 105 F.2d 21, 

; 70 App.D.C. 142. 
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without being argumentative, con fusing,® ^ mean¬ 
ingless,®® or misleading.^ On the other hand, er¬ 
ror cannot be predicated on the ground of gener¬ 
ality or insufficiency where the instructions fully 
cover all the theories of the defense presented by 
the evidence in the case and sometimes an in¬ 
struction, although faulty, is deemed not to war¬ 
rant a reversal.® Where the court has properly in¬ 
structed the jury as to the different degrees of homi¬ 
cide and the evidence requisite to prove each, it is 
not bound, at the request of either party, to repeat 
the charge in substance, although in different 
terms.^ A special charge that a certain matter is 
not to be considered in determining whether the 
crime, if any, is murder or manslaughter need not 
be given where there is no special feature of the 
case requiring it, and the trial court has explained 
in the general charge the difference between mur¬ 
der and manslaughter.^ 

Except in some states,® it is proper to instruct 
that consideration by the jury of a lower grade 


of offense depends on their failure to convict of 
a higher grade, and that they need not consider a 
lower grade if they find accused guilty of a higher 
one;7 but an instruction is erroneous which au¬ 
thorizes a conviction of a designated grade of the 
offense on proof of a lower grade or of justifiable 
homicide,® as where it authorizes a conviction of 
murder in the second degree when the facts justify 
a conviction of manslaughter only,® or v/here it 
authorizes a conviction of murder in the first de¬ 
gree on proof of murder in the second degree.^® 

Combination or separation of instructions on mur¬ 
der and numslaughter. While it is better practice 
to separate an instruction for manslaughter from 
an instruction for murder,they may be embodied 
in one instruction.^® 

Malice, The court should explain the meaning 
of malice, the difference between express and im¬ 
plied malice, and the effect of unlawful killing with¬ 
out malice and, although murder in the first de- 


Ky.—Huff V. Commonwealth, 79 S.W. 

2d 940, 25S Ky. 274. 

Pa.—Commonwealth v. Glenn, 183 A. 
763, 321 Pa. 241—Commonwealth v. 
Skawinski, 169 A. 895, 313 Pa. 453. 
Tex,—Stapp v. State, 147 S.W.2d 256, 
140 Tex.Cr. 669—^IVilliams v. State, 
34 SW’.2d 886, 117 Tex.Cr. 459. 

30 C.J. p 399 note 51 [a]. 

97. Ala.—Husch v. State, 100 So. 
321, 211 Ala. 274. 

Ark.—Selman v. State, 251 S.W. 822, 

159 Ark. 131. 

30 C.J. p 399 note 51 [b] (1). 

98. Ala.—Davis v. State, 96 So. 187, 
209 Ala. 409. 

Ga.—Brown v. State, 165 S.B. 252, 
175 Ga. 329. 

Ky.—Farley v. Commonwealth, 104 S. 
W.2d 972, 268 Ky. 277—Inman v. 
Commonwealth, 292 S.W. 756, 219 
Ky. 88. 

S.C.—State V. Barfield, 122 S.E. 856, 
128 S.C. 384. 

30 C.J. p 399 note 51 [c]. 

99. Ky.—King v. Commonwealth, 148 
S.W.2d 1044, 285 Ky. 654. 

1. Ala.—Davis v. State, 96 So. 187, 
209 Ala. 409. 

Ga.—Alexander v. State, 129 S.B. 102, 

160 Ga. 769. 

S.C.—State V. Barfield, 122 S.E. 856, 
128 S.C. 384. 

Va.—Ferrell v. Commonwealth, 14 S. 

B.2d 293, 177 Va. 861. 

30 C.J. p 399 note 51 [c]. 

2. Ga.—Patterson v. State, 67 S.E. 
816, 134 Ga. 264. 

30 C.J. p 400 note 52. 

3. Miss.—^Hughey v. State, 106 So. 
361. 


Charge, considered as whole, held 
free from reversible error 
N.C.—State v. Parker, 152 S.E. 890, 
198 N.C. 629. 

4. Mo.—State v. Linn, 122 S.W. 679, 
223 Mo. 98. 

30 C.J. P 401 note 66. 

5. La.—State v. Peyton, 194 So. 715, 
194 La, 681. 

6. Tex.—Pinson v. State, 251 S.W. 
1092, 94 Tex.Cr. 517. 

7. Wis.—Dillon v. State, 119 N.W. 
352, 137 Wis. 655, 16 Ann.Cas. 913. 

30 C.J. p 400 note 54. 

Instruction on reasonable doubt as 
to grade of offense see infra § 397. 

8. Idaho.—State v. Crea, 76 P. 1013, 
10 Idaho 88. 

30 C.J. p 400 note 55. 

Instructions as to power of jury in 
reference to grade or degree of of¬ 
fense generally see infra § 398. 

9. Colo.—Babcock v. People, 22 P. 
817, 13 Colo. 515. 

30 C.J. p 400 note 56. 

10. Ala.—Franklin v. State, 39 So. 
979, 145 Ala. 669. 

30 C.J, p 400 note 57. 

11. Ky.—Strange v. Commonwealth, 
70 S.W.2d 972, 254 Ky. 57—Bourne 

V. Commonwealth, 29 S.W. 2d 561, 
234 Ky. 842. 

30 C.J. p 400 note 53. 

SeparatioiL on retrial ordered by ap¬ 
pellate court 

Ky.—Hayes v. Commonwealth, 276 S. 

W. 160, 210 Ky. 449. 

12. Ky.—Lambdin v. Commonwealth, 
74 S.W.2d 930, 255 Ky. 438—Bourne 
V. Commonwealth, 29 S.W.2d 561, 
234 Ky. 842—Morgan v. Common¬ 
wealth, 298 S.W. 708, 221 Ky. 229 
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—Coleman v. Commonwealth, 269 

S.W. 321, 207 Ky. 301. 

30 C.J. p 400 note 53. 

13. Mass —C ommonwealth v. 

Chance, 54 N.E. 551, 174 Mass. 245, 

75 Am.S.R. 306. 

30 C.J. p 400 note 58. 

Murder 

An instruction on murder is er¬ 
roneous where it omits the phrase 
"malice aforethought" or its equiva¬ 
lent.—Butler V. State, 170 So. 148, 177 
Miss. 91. 

IMCurder in first or second degree 

(1) It is correct to tell the jury 
that malice, either express or implied, 
must be shown to have existed on 
part of accused in order to consti¬ 
tute murder in either the first or the 
second degree.—People v. Soules, 106 
P.2d 639, 41 Cal.App.2d 298. 

(2) An instruction on murder in ei¬ 
ther the first or second degree is ob¬ 
jectionable where it might easily 
mislead the jury into believing that 
"malice aforethought” is not an ele¬ 
ment of murder in the second degree. 
—Keifer v. State, 184 N.E. 557, 204 
Ind. 454. 

(3) Although the malice that will 
support a conviction for murder in 
either degree must be without legal 
justification or excuse, where there 
is no evidence of justification or ex¬ 
cuse, the failure of an instruction on 
malice to refer to such matters is not 
error.—Braunie v. State, 180 N.W. 
567, 105 Neb. 355. 

Mtuder with or without malice 

Refusal to charge that under facts 
there could be no conviction for mur¬ 
der with malice was not error, where 
jury were told that, if they did not 
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eree is not to be submitted, it is not error to de¬ 
fine express malice, as this is necessary in order 
properly to define implied malice, for submission 
of the question of murder in the second degree. 

Defenses. An instruction on a particular grade 
of homicide is not erroneous because it does not 
mention a defense of accidental shooting,i5 or does 
not add the qualifying expression “and not m nec¬ 
essary self-defense,”i6 or because it requires gen¬ 
erally the absence of circumstances which would 
excuse or justify the homicide, but does not in the 
same connection inform the jury as to what cir¬ 
cumstances would excuse or justify the killing, 
where such circumstances are stated elsewhere in 
the charge.i’ However, it is the better practice to 
predicate criminality on the fact of the killing not 
being in self-defense and an instruction on mur¬ 
der should exclude a killing in necessary or ap¬ 
parently necessary self-defense where a similar pro¬ 
vision is embodied in an instruction on manslaugh¬ 
ter.^® 

Instructions as to defenses generally are consid¬ 
ered supra §§ 368-387. 

Use of particular terms. Where the essential el¬ 
ements of the offense are all correctly defined, the 
omission of the word “feloniously,”2® or a failure 
to define it,®! is not error; but where qualifying 
words such as “unlawfully, willfully, feloniously 


and of his malice aforethought” are used in a dause 
as to one grade of the crime, they should be re¬ 
peated in other clauses as to other grades thereof. - 

Application of law to facts. A charge relating to 
a particular grade or degree of homicide, or lesser 
included offense, should apply the law to the facts 
where there is a statutory requirement to this ef¬ 
fect;®® and where there is a compliance with such 
a statutory requirement, a failure to state the a - 
stract law may not be error.®! 

Instructions as to a particular grade or degree 
of homicide which purport to state the law applica¬ 
ble to a certain factual situation should not be 
given unless they are applicable to the eydence.- 
They should state correctly the applicable law; 
and they should not be so framed as to have the 
effect of withdrawing proper and important evi¬ 
dence from the jury.®! 

Matters reducing homicide to lower degree. 
When called for or suggested by the evidence, an 
instruction informing the jury as to the character 
of the facts which will®® or will not constitute 
provocation, reducing the grade of the offense, may 
and should be given. Such an instruction must be 
correct®® and not misleading.®! 

Presumption and burden of proof. Where the 
evidence warrants it, the court may and should di¬ 
rect the attention of the jury to the presumption. 


find beyond a reasonable doubt that 
killing was on malice aforethought, 
there could be no conviction for more 
than murder without malice.—Grif¬ 
fin V. State, 98 S.W.2d 824, 131 Tex. 

Cr. 314. ,, , 

Instructions as to malice generally 
see supra § 357. 

14. Tex.—Chambers v. State, Cr., 86 
S.W. 752. 

15. Ill.— People V. Casey, 183 N.E. 
616, 350 Ill. 522. 

16. Ky.—Lee v. Commonwealth, 288 
S.W. 688, 216 Ky. 698. 

17. Tex.—Jones v. State, 96 S.W. 
930, 50 Tex.Cr. 329. 

30 C.J. P 399 note 51 [a] (1). 

18. Tex.— Meador v. State, 253 S.W. 
297, 94 Tex.Cr. 608. 

19. Ky.— Logan v. Commonwealth, 
220 S.W. 742, 187 Ky. 793. 

20. Ky.— Adams v. Commonwealth 
279 S.W. 332, 212 Ky. 334— Coleman 
V. Commonwealth, 269 S.W. 321, 207 
Ky. SOL 

30 C.J. P 400 note 62. 

21. Ky.—Shelton v. Commonwealth 
75 S.W.2d 494, 255 Ky. 745—Adams 
V. Commonwealth, 279 S.W. 332, 212 
Ky. 334. 

22. Ky._ ^LiOgan v. Commonwealth, 

220 S.W. 742, 187 Ky. 793. 796. 


23. Tex.—Privett v. State, 57 S.W. 2d 
1102, 23 Tex.Cr. 86—Brown v. State, 
267 S.W. 493, 99 Tex.Cr. 19. 
Instruction held sufficient application 
of law to facts 

Tex.—Gamez v. State, 112 S W.-d 196, 
133 Tex.Cr. 481 —Hettich v. State. 
95 S.W.2d 113, 130 Tex.Cr. 580. 

Requested charge 

Refusal of charge on degree of 
crime of killing while resisting ar¬ 
rest. not applying principles spe¬ 
cifically to accused's case, was not 
error.—Spooney v. State, 115 So. 308, 
917 A.la 219, followed in Smith v. 
State" 118 So. 921, 218 Ala. 707. 


24. Tex.—Steward v. State, 157 S.W. 
2d 382, 143 Tex.Cr. 233. 

25. W.Va.— State v. Roush, 120 S.E. 
304, 95 W.Va. 132. 

Instruction as to malice if accused 
mistook deceased for another per- 


Conn.— State v. Luria, 123 A. 3/8, 100 
Conn. 207. 

mstmetions upheld as applicable to 
evidence 

Ga.—Brown v. State, 165 S.E. 25«, 1^ 
Ga. 329—^Adams v. State, 148 S.E. 
386, 168 Ga. 530. 

Ky. _Williams v. Commonwealth, 247 

S.W. 723, 197 Ky. 602. 
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26. Ky.—Anderson v. Common¬ 

wealth, 22 S.W.2d 599, 232 Ky. 159. 

27. Pa.—Commonwealth v. Jones, 129 
A. 582, 283 Pa 564. 

2a Mo.—State v. McCracken, 108 S. 

W.2d 372, 341 Mo. 697. 

Effect of repeal of statute on rule 
Failure to instruct jury that cer¬ 
tain things constituted “adequate 
cause" for sudden passion reducing 
homicide to murder without malice 
was not error, in view of repeal of 
statute under which certain things 
constituted “adequate cause" for sud¬ 
den passion reducing homicide to 
manslaughter.—Crabtree v. State, 127 
S.W.2d 906, 137 Tex.Cr. 63. 

29. Ala.—Bowen v. State, 117 So. 
204, 217 Ala. 574. 

Charge not perfectly framed held not 
unintelligible 

Ga.—Dunn v. State, 152 S.E. 637, 41 
GaApp. 248. 


SO. Pa.— Commonwealth v. Walker, 
*129 A. 453, 283 Pa. 468. 

Ya._^Parsons v. Commonwealth, 

121 S.E. 68, 138 Va. 764. 

1 Instruction held not misleading 
Ga.—Powell v. State, 119 S.B. 693c 156 
I Ga. 636. 
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which arises from certain facts, as to the degree 
of the crime and to the burden of proof of showing 
that it was of a higher or lower degree.^- 

§391. -Crime Defined by Statute 

The language of the statute may, but need not, in 
all cases be employed in instructions as to offenses de¬ 
fined by statute. Where there are statutory degrees of 
murder, and there is evidence supporting the different 
degrees, the court, in its instructions, should state the 
distinction between the degrees and give the jury full 
information as to what constitutes each degree. 

Where the offenses involved are defined by stat¬ 
ute, it is proper, and perhaps preferable, to charge 
the jury in the language of the statute,and it is 
not error to read the statute.An instruction in 
the language of the statute, however, is not neces¬ 
sary, but it is sufficient for the court to state clearly 
and correctly in other language all the elements of 
the offense,35 unless the court undertakes to give the 
statutory definition, in which case the words of 
the statute should be given as they are found,36 and 
it is error to substitute other words and phrases in 
the place of those used in the statute,^'^ or to omit 
material words and phrases used therein.33 

Different degrees of murder. Where by statute 
there are degrees of murder, and there is evidence 
to support the different degrees, the court should in¬ 
struct the jury fully as to what constitutes each de¬ 
gree of the offense.39 It is not sufficient to define 


murder in the first degree and then merely add that 
all other kinds of murder are murder in the sec¬ 
ond degree nor is it sufficient to give merely the 
statutory definitions of murder in the first and sec¬ 
ond degrees without giving an additional instruc¬ 
tion distinguishing between the two degrees.^^ 

g 392 . -Where Evidence Indicates Mur¬ 

der in First Degree 

a. In general 

b. Poisoning or lying in wait 

c. Killing in commission of another fel¬ 

ony 

d. Dangerous acts evincing depraved 

mind 

e. Commission of murder with extreme 

atrocity or cruelty 

a. In General 

A correct and sufficient instruction on murder in the 
first degree is proper and necessary where the indictment 
charges murder in that degree and the instruction is 
justified or warranted by the evidence; and, in such case, 
instructions on lesser degrees of homicide may also be 
proper and necessary under the evidence, but, in the ab¬ 
sence of a controlling statutory provision, not where the 
evidence clearly shows that the homicide was of no 
lower degree than that charged in the Indictment. 

Where, in a prosecution for murder in the first 
degree, the evidence is sufficient to justify or war¬ 
rant an instruction on murder in that degree, such 


32. Ga.—Key v. State, 170 S.E. 230, 
177 Ga. 329. 

Va.—Mercer v. Commonwealth, 142 
S.E. 369. 150 Va, 5SS. 

30 C.J. p 400 note 65. 

Instmctioiis held not erroneous 
Ga.—Lively v. State, 173 S.E. 836, 178 
Ga. 693. 

Va.—^-^.dams v. Commonwealth, 178 S. 

E. 29, 163 Va. 1053. 

30 C.J. p 400 note 65 [b]. 

InstriictiorLS held erroneous 
N.C.—State v. Sheek, 15 S.E.2d 282, 
219 N.C. 811. 

Va.—Smith v. Commonwealth, 156 S. 
E. 577, 155 Va. 1111—Mercer v. 
Commonwealth, 142 S.E. 369, 150 
Va. 5SS. 

W.Va.—State v. Brannon, 137 S.E. 
649, 103 W.Va. 427—State v. Sauls, 
124 S.E. 670, 97 W.Va. 184—State v. 
Graham, 117 S.E. 699, 94 W.Va. 67. 
30 C.J. P 400 note 65 [c]. 

33. Utah.—State v. Morris, 122 P. 
380, 40 Utah 431. 

30 C.J. p 401 note 67. 

Instruction, embodyingr statutory- 
definition is proper.—Adams v. State, 
167 So. 59, 175 Miss. 868. 

Since repeal of statutes defining- 
manslaughter, court in charging on 
murder without malice need not de¬ 
fine “adequate cause” except as de¬ 


fined in statute.—^Hettich v. State, 95 
S.W.2d 113, 130 Tex.Cr. 580--Ste- 
phens V. State, 68 S.'W.2d 181, 125 
TexCr. 397. 

34. Cal.—People v. Woods, 81 P. 652, 
147 Cal. 265, 109 Am.S.R. 151. 

30 C.J. p 401 note 68. 

35. S.C.—State v. Wilson, 89 S.E. 
301, 104 S.C. 351. 

30 C.J. p 401 note 69. 

36. Wis.—Dillon v. State, 119 N.W. 
352, 137 Wis. 655, 16 Ann.Cas. 913. 

37. Fla.—Cook v. State, 35 So. 665, 
46 Fla. 20. 

38. U.S.—Pet tine v. New Mexico, N. 
M., 201 F. 489, 119 C.C.A. 581. 

30 C.J, p 401 note 72. 

Omission of words “without author¬ 
ity- of la-w” 

Miss.—Motley v. State, 165 So. 296, 
174 Miss. 568. 

30 C.J. p 401 note 72 [a]. 

39. Va.—Bradshaw v. Common¬ 

wealth, 4 S.E.2d 752, 174 Va. 391. 

30 C.J. p 401 note 73. 

Instruction contrary- to statute de¬ 
fining a degree should not be given. 
—Commonwealth v. Kelly, 10 A.2d 
431, 337 Pa. 171. 

Charge held not to overemphasize 

* particular degree 

Fla.—Thomas v. State, 13 So.2d 148. 
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40. Mont.—State v. Shafer, 66 P. 

463, 26 Mont. 11. 

30 C.J. p 401 note 75. 

41. Mont.—State v. Felker, 71 P. 

668, 27 Mont. 451. 

30 C.J. p 402 note 76. 

Refusal to distinguish not sho-wn 
Ark.—Martin v. State, 72 S.W.2d 539, 
189 Ark. 408. 

Instructions held correct or not er- 
roneous 

Cal.—People v. Soules, 106 P.2d 639, 
41 Cal.App.2d 298. 

Nev.—State v. Randolph, 242 P. 697, 
49 Nev. 241. 

Instruction held misleading 
Ind.—Keifer v. State, 184 N.E. 557, 
204 Ind. 454. 

Instructions construed 

The court’s instruction, “And ‘mal¬ 
ice aforethought’ means that the act 
was done with malice and premedita¬ 
tion,” was an attempt to impress on 
the jury the elements necessary to 
make up the offense of murder in 
the first degree, and not subject to 
objection that the court was attempt¬ 
ing to distinguish between murder in 
the first degree and murder in the 
second degree, on which other in¬ 
structions were given.—State v. Dong 
Sing, 208 P. 860, 35 Idaho 616. 
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an instruction may and should be given^^ and it 
must be correct and sufficient but it is not essen¬ 
tial that a charge submitting the question of murder 
in the first degree should state in any way accused’s 
defenses, although it might be best in some cases for 
it to do so.'^^ It may be proper and necessary, un¬ 
der the evidence in particular cases, to give instruc¬ 
tions both on murder in the first degree and on a 
lesser degree of homicide.45 

Where, on a trial of an indictment for murder in 
the first degree, it appears clearly from the evidence 


that the homicide was of no lower degree than that 
charged, the court need not^® and should not*^"^^ in¬ 
struct the jury as to any lower grade of the crime, 
but instead may^S and should-^^ instruct the jury 
to find accused either guilty of murder in the first 
degree or not guilty. This rule is not limited to cas¬ 
es where the evidence relied on by the state is di¬ 
rect and positive.50 Also, according to some au¬ 
thorities, it is not confined to cases where the kill¬ 
ing was perpetrated by one of those homicidal acts 
which are specifically enumerated in the code or 


42, Ark.—Strawn v. State, 151 S.W. 

2d 9SS, 202 Ark. 744. 

Idaho.—State v. Wilson, 243 P. 359, 
41 Idaho 616. 

Iowa.— State v. Johnson, 234 N.W. 

263. 211 Iowa 874. 

3^Io.—State v. Bubenyak. 56 S.W. 2d 
43, 331 Mo. 549—State v. Creighton, 
52 ’ S.W.2d 556. 330 Mo. 1176—State 

V. Cade, 34 S.W.2d S2, 326 Mo. 1132 
—State V. Lashley, 300 S.W. 732, 
318 Mo. 568—State v. Lloyd, 263 S. 

W. 212—State v. Yates, 256 S.W. 
809, 301 Mo. 255—State v. Millard. 
242 S.W. 923. 

N.C.—State v. Bowser, 199 S.E. 31, 
214 N.C. 249. 

N.D.—State v. Carter, 195 N.W. 567, 
50 N.D. 270. 

Va—Hill V. Commonwealth, 167 S.E. 

264, 159 Va. 993. 

30 C.J. p 402 note 78. 

Sxror 

(1) A refusal so to instruct is er¬ 
ror.—Dickens v. People, 186 P. 277, 
67 Colo. 409. 

(2) Where there is evidence justi¬ 
fying a conviction of murder in the 
first degree, an instruction that the 
highest degree of murder of which 
accused can be convicted is murder in 
the second degree is erroneous. 

Ala.—Gordon v. State, 41 So. 847, 147 
Ala. 42. 

Cal.—People v. Lapara, 183 P. 545, 
181 Cal. 66. 

Negative instruction 

A requested instruction as to what 
does not constitute murder in the 
first degree is properly refused where 
there is no evidence in support there¬ 
of.—State V. Hunter, 48 P.2d 262, 183 
Wash. 143. 

Verdict of guilty inevitable 

In murder trial, plea of not guilty 
raised formal issue as to accused’s 
guilt, which had to be resolved by 
jury before considering possible pen¬ 
alty, so as to require instruction as 
to what constituted murder in first 
degree within scope of evidence, al¬ 
though accused and his counsel were 
conscious at all times that offense 
committed was murder in first degree 
and verdict of guilty thereof inevita¬ 
ble.—Leopold V. People, 95 P.2d 811, 
105 Colo. 147. 

41 C.J.S.-14 


43. Stating all elements 

Instruction authorizing finding of 
gruilty of murder in first degree, 11 
certain elements are proved, must set 
out all elements constituting crime 
charged.—State v. Sipes, 209 N.W. 
458, 202 Iowa 173, 47 A.L.R. 407. 

Instructions upheld 

Cal.—People v. Ottey, 56 P.2d 193, 

5 Cal 2d 714—People v. Watts, 247 
P, SS4, 198 Cal. 776—People v. Pi- 
anezzi, 108 P.2d 685, 42 Cal.App.2d 
270. 

Idaho—State v. Foyte, 252 P. 673, 43 
Idaho 459. 

Mo.—State v. Long, 253 S.W. 729. 
Neb.—Dean v. State, 259 N.W. 175, 
128 Neb. 466. 

Nev.—State v. Fisko, 70 P.2d 1113, 58 
Nev. 65—State v. Acosta, 242 P. 
316, 49 Nev. 184—State v. Gee Jon, 
211 P, 676, 46 Nev. 418, 30 A.L R. 
144.3, rehearing denied 217 P. 587, 
46 Nev. 418. 

N.J.—State V. Metalski, 185 A. 351, 
116 N.J Law 543. 

N.C.—State v. Burney, 3 S.E.2d 24, 
215* N.C. 598—State v. Alston, 186 
SE. 354, 210 N.C. 258. 

Pa,—Commonwealth v. Del Giorno,' 
154 A. 786, 303 Pa. 509—Common¬ 
wealth V. Millien, 139 A. 851, 291 
Pa. 291. 

Va._Bradshaw v. Commonwealth, 4 

S.E.2d 752, 174 Va. 391—Shiflett v. 
Commonw^ealth, 130 S.E. 777, 143 
Va. 609. 

W.Va.—State v. Wilson, 121 S.E. 726, 
95 W’.Va. 525. 

30 C J. P 402 note 78 [b]. 

Instructions held erroneous 

—State V. Kauffman, 46 S.W.2d 
843, 329 Mo. 813—State v. Sharpe, 
34 S.W.2d 75, 326 Mo. 1063. 

N.C.—State v. Bush, 114 S.E. 831, 184 
N.C. 778. 

30 C.J. p 402 note 78 [c]. 

44. Tex.—Jackson v. State, 139 S. 
W. 1156, 63 Tex.Cr. 351. 

45. Ark.—Season v. State, 265 S.W. 
956, 166 Ark. 142. 

Iowa.—State v. Buck, 219 N.W. 17, 
205 Iowa 1028. 

Mich.—People v. Gonsler, 232 N.W. 

365, 251 Mich. 443. 

Mo.—State V. Warren, 33 S,W.2d 125, 
326 Mo. 843—State v. Baker, 24 S. 
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W.2d 1039, 324 Mo. 846—State v. 
Henke. 285 S.W. 392, 313 Mo. 615. 
Mont.—State v. Park, 289 P. 1037, 
88 Mont. 21. 

Va.—Shiflett v. Commonwealth, 120 
S.E. 777, 143 Va. 609. 

Murder in second degree see infra § 
393. 

46. Ark.—Jefferson v. State, 120 S. 
W.2d 327, 196 Ark. 897—Davis v. 
State, 30 S.W.2d 830, 1S2 Ark. 123 
—Washington v. State, 28 S.W.2d 
1055, 181 Ark. 1011. 

Cal.—People v. Madison, 46 P.2d 159, 

3 Cal.2d 668—People v. Watts, 247 
P. 884. 198 Cal. 776. 

Fla.—Henderson v. State, 185 So. 625, 
135 Fla. 548, 120 A.L.R. 742. 

Iowa.—State v. Bittner, 227 N.W. 601, 
209 Iowa 109. 

Mo.—State v. Hayes, 247 S.W. 165. 
N.C.—State v. Ferrell. 172 S.E. 186, 
205 N.C. 640. 

Ohio.—Malone v. State, 200 N.E. 473, 
130 Ohio St. 443—State v. Rogers, 
27 N.E.2d 791, 64 Ohio App. 39— 
State v. Hahn, 17 NE.2d 392, 59 
Ohio App. 178, appeal dismissed 14 
NE.2d 354, 133 Ohio St. 440, ap¬ 
peal dismissed Hahn v. State of 
Ohio, 59 S.Ct. 75, 305 U.S. 557, S3 
L.Ed. 351—Makley v. State, 197 N. 
E. 339, 49 Ohio App. 359. 

Va.—Bell V. Commonwealth, 189 S.E 
441, 167 Va. 526. 

Wash.—State v. Anderson, 116 P.2d 
346, 10 Wash.2d 167. 

W.Va.—State v. Stevenson, 172 S.E. 

533, 114 W.Va. 458. 

30 C.J. p 402 note 77. 

47. R.I.—State v. Saccoccio, 147 A. 
878, 50 R.I. 356. 

48. Cal.—People v. Watts, 247 P. 884, 
198 Cal. 776—People v. Pianezzi, 
108 P.2d 685, 42 Cal.App.2d 270, 
certiorari denied Pianezzi v. People 
of State of California, 62 S.Ct. 81. 
two cases, 314 U.S. 611, 86 L.Ed. 
492. 

49. Ark.—Clark v. State, 276 S.W. 
849, 169 Ark. 717. 

50. Cal.—People v. Watts, 247 P. 
884, 198 Cal. 776. 

Mont.—State v. Miller, 9 P.2d 474. 
91 Mont. 596. 
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statutory definition of murder in the first degree 
and carry with them conclusive evidence of deliber¬ 
ation and premeditation but other authorities 
take the contrary view.®- A statutory provision 
to the effect that, if the jury find accused guilty 
of murder, they shall declare whether it is murder 
in the first degree or in the second degree has been 
held not to entitle accused to an instruction leav¬ 
ing the jury free to find him guilt\' of murder in 
the second degree, or other lower degree of homi¬ 
cide, if there is no reasonable ground for such a 
verdict under the evidence but it has also been 
held to be the mandatory duty of the court, under 
such a statute, to charge the jury on both the first 
ind second degrees of murder and the present 
rule in one state is that, under such a statute, a 
charge on murder in the second degree is required 
tvhere the state relies on evidence of deliberation 
ind premeditation, although not where the evidence 
ends to prove one of the specific homicidal acts 
vhich, by statute, is murder in the first degree and 
here is no evidence tending to show one of the 
ower grades of murder.®^ , 

b. Poisoning or Lying in Wait 

It is not only proper to give an instruction, warrant- 
id by the evidence, on killing by a person lying in wait as 
nurder in the first degree, but the court may and should 
jonfine Its instructions to murder In the first degree 
vhere It Is shown that the homicide was so committed. 

\ like rule applies to murder committed by poisoning. 

An instruction on murder in the first degree, con¬ 


sisting of killing by a person lying in wait, is prop¬ 
erly given when it is warranted by the evidence,56 
but is not required where there is no contention 
that the homicide was so committed.®*^ Where it 
is shown that the prisoner purposely made use of 
a deadly poison,5S or lay in wait for his victim,59 
the court may and should confine the instructions 
to murder in the first degree. 

c. Killing in Commission of Another Felony 

The court may instruct on murder in the first de¬ 
gree, as consisting in a homicide committed in the per¬ 
petration or attempt to perpetrate another felony, where 
there is evidence that the homicide in question was so 
committed; but it need not, in such case, give an in¬ 
struction on a lesser degree or grade of crime where there 
is no evidence justifying or calling for such an instruc¬ 
tion. 

Where, by statute, a homicide committed in the 
perpetration or attempt to perpetrate one of cer¬ 
tain other felonies, such as arson, burglary, rape, 
or robbery, is murder in the first degree, and there 
is evidence that the homicide was so committed, the 
court may give correct®^ instructions as to murder 
in the first degree committed in this manner, 
even though the indictment or information charges 
only willful, deliberate, and premeditated killing and 
does not allege a killing in the perpetration or at¬ 
tempt to perpetrate another felony.®^ In such case, 
the court may confine the instructions to murder in 
the first degree and need not instruct on lesser 
degrees or grades of crime®^ where there is no evi- 


II. Cal.—People v. Watts, 247 P. 
SS4, 198 Cal. 776. 

.2. X.C.—State v. Perry, IS4 S.E. 
545, 209 N.C. 604—State v. New- 
some, 143 S.E, 1S7, 195 N.C. 552. 

3. Del.—State v. Carey, 178 A. 877, 
SS2, 6 W.W.Harr. 521, citing Corpns 
Jnris. 

owa.—State v. Grba, 194 N.W. 250, 
196 Iowa 241. 

0 C.J. p 403 note 81. 
nstructions as to murder in second 
degree generally see infra § 393. 

4. Ala.—Mitchell v. State, 98 So. 
2S5, 210 Ala. 457. 

0 C.J. p 403 note 81 [a]. 

5. N.C.—State v. Newsome, 143 S.E. 
IS7, 195 N.C. 552—State v. Pivey, 
65 S.E. 995, 151 N.C. 677. 

ormer holdings 

(1) It was held error, under the 
:atute, to charge the jury that there 
as no evidence of murder in the 
jcond degree.—State v. Locklear, 24 
E. 410, 118 N.C. 1154. 

(2) It was also held error, in a 
Lse where accused introduced no 
/■idence, to charge that, if the jury 
ilieve the evidence, accused is guilty 
: murder in the first degree.—State 


fv. Gadberry, 23 S.E. 477, 117 N.C. 
811. 

56. Mont,—State v. Jackson, 230 P. 
370, 71 Mont. 421. 

57. Pa.—Commonwealth v. Ross, 110 
A. 327, 266 Pa. 580. 

30 C.J. p 403 note 85. 

58. Cal.—People v. Cobler, 37 P.2d 
869, 2 Cal-App.2d 375. 

Iowa.—State v. Flory, 210 N.W. 961, 
203 Iowa 918. 

Mich.—People v. Gerndt, 222 N.W. 

185, 244 Mich. 622. 

30 C.J. p 403 note 84. 

59. Mo.—State v. Joy, 285 S.W. 489, 
315 Mo. 7. 

N.C.—State v. Satterfield, 176 S.E. 

466, 207 N.C. 118. 

30 C.J. p 403 note 84. 

60. Tex.—Grant v. State, 132 S.W. 

350, 60 T€x.Cr. 358. 

30 C.J. p 403 note 87 [a]. 

Znstructions held not erroneous 
N.J. — State V. Jefferson, 29 A.2d 546, 

129 N.J.Law 308—State v. Gimbel, 
151 A. 756, 107 N.J.Law 235. 

N.C.—State v, Donnell, 164 S.E. 352, 
202 N.C. 782. 

Pa.—Commonwealth v. Becker, 191 A. 

351, 326 Pa. 105. 

30 C.J. p 403 note 87 [b]. 
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Requested instructions inapplicable 

to facts are properly refused. 

Mont.—State v. Reagin, 210 P. 86, 64 
Mont. 481. 

N.J.—State v. Mule, 177 A. 125, 114 
N.J.Law 384. 

61. Cal.—People v. De La Roi, 97 P. 
2d 836, 36 Cal.App.2d 2S7—People 
V. Nolan, 14 P.2d 880, 126 Cal.App. 
623. 

Mo.—State v. Taylor, 148 S.W.2d 802, 
347 Mo. 607—State v. Mabry, 22 
S.W.2d 639, 324 Mo. 239. 

62. Anz.—Cochrane v. State, 59 P.2d 
658, 48 Anz. 124. 

Ark.—House v. State, 92 S.W.2d 868, 
192 Ark. 476. 

30 C.J. p 404 note 89. 

63. Anz.—Burgunder v. State, 103 
P.2d 256, 55 Anz. 411—Cochrane 
V. State, 59 P.2d 658, 48 Ariz. 124. 

Cal.—People v. King, 90 P.2d 291, 
13 Cal.2d 521—People v. Green, 87 
P.2d 821, 13 Cal.2d 37—People v. 
Perkins, 66 P.2d 631, 8 Cal.2d 502— 
People V. Cowan, 101 P.2d 125, 38 
Cal.App.2d 231—People v. Di Dona¬ 
to, 265 P. 978, 90 Cal.App. 366. 

Ind.—^Hawkins v. State, 37 N.E.2d 
79, 219 Ind. 116—Swain v. State, 
15 N.E.2d 381, 214 Ind. 412. 

Mo.—State v. Morefleld, 119 S.W.2d 
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dence justifying or calling for a charge on a lesser 
grade or degree of crime.®^ It has been both af- 
firmed®^ and denied^® that it is error, in this situa¬ 
tion, to submit, and charge on, a lower degree. 

It is held or stated that ordinarily, in a felony 
murder case, the court must charge the various de¬ 
grees of homicides'? and may properly refuse to do 
so when, and only when, no possible view of the 
facts would justify any other verdict than a con¬ 
viction of murder in the first degree or an acquit- 
tal.SS 

Where the information charges murder without 
specifying method, means, or circumstances, the 
court is not obligated to instruct the jury to find 
murder in the first degree or acquit whether or 
not such an instruction may be given depends on 
the evidence.*?® 

d. Dangerous Acts Evincing Depraved Mind 

Whether an instruction may and should be given on, 
and limited to, murder in the first degree, consisting of 
a killing by an act manifestly dangerous to others and 
evincing a depraved mind regardless of human life, de¬ 
pends on the evidence in the case. 

Where the evidence brings the case within a stat¬ 


ute providing that the killing of a human being 
without authority of law, when done in the commis¬ 
sion of an act manifestly dangerous to others and 
evincing a depraved and wicked heart, regardless of 
human life, although without any premeditated de¬ 
sign to effect the death of any particular person, 
constitutes murder in the first degree, an instruc¬ 
tion should be limited to such grade of homicide ;'?i 
but, if there is some evidence of strong provocation 
or of self-defense, an instruction so limited is er¬ 
roneous;*?- and a submission under such a statute 
is erroneous where the evidence clearly shows the 
inapplicability of the statute.'?^ 

e. Commission of Murder with Extreme Atroc¬ 
ity or Cruelty 

The court may or may not, according to the suffi¬ 
ciency or insufficiency of the evidence for the purpose, 
submit to the jury the issue of whether the murder was 
committed with extreme atrocity or cruelty so as to be 
murder in the first degree under a statute. 

Under a statute making murder committed with 
extreme atrocity or cruelty murder in the first de¬ 
gree, the court may, where the evidence warrants 
such submission, submit to the jury the issue of 
commission of the murder with extreme atrocity or 


315, 342 Mo. 1059—State v. Jackson, 
102 S.W.2d 612, 340 Mo. 748—State 
V. Adams, 98 S.W.2d 6a2, 339 Mo. 
926, 108 A.L.R. 838—State v. Pow¬ 
ell. 95 S.W.2d 1186, 339 Mo. 80— 
State V. Kauffman, 73 S.W.2d 217, 
335 Mo. 611—State v. Aguelera, 33 
S.W.2d 901, 326 Mo. 1205—State 

V. Nasello. 30 S.W.2d 132, 325 Mo. 
442—State v. Yeager, 12 S.W.2d 30 
—State V. Baker, 278 S.W. 987— 
State V. Merrell, 263 S W. 118— 
State V. Jackson, 253 S.W. 734, 

Mont.—State v. Miller, 9 P.2d 474, 91 
Mont. 596—State v. Le Due, 300 P. 
919, 89 Mont. 545—State v. Harris, 
213 P. 211, 66 Mont. 25. 

N.J.—State V. Giampietro, 150 A. 367, 
107 N.J.Law 120—State v. Carlino, 
118 A. 784, 98 N.J.Law 48, affirmed 
122 A. 830, 99 N.J.Law 292. 

30 C.J. p 403 note 87. 

Where only defense was that ac- 
ensed was not present and did not 
participate in the crime, and the evi¬ 
dence showed without contradiction 
that the murder was committed m 
perpetration of robbery, court cor¬ 
rectly charged only on murder in 
first degree.—Lutes v. State, 174 N. 
E. 745, 37 Ohio App. 353. 

64. Ark.—^W^ashington v. State, 28 S. 

W. 2d 1055, 181 Ark. 1011—Clark v. 
State. 276 S.W. 849, 169 Ark. 717. 

Mo.—State v. Hamilton, 85 S.W.2d 35, 
337 Mo. 460—State v. Messino, 30 
S.W.2d 750, 325 Mo. 743. 

N.H.—-State v. Thorp, 171 A. 633, 86 
N.H. 501. 


N.C.—State v. Manning, 18 S.E.2d 
821, 221 N.C. 70—State v. Miller, 
14 S.E.2d 522, 219 N.C. 514—State 
V. Gunter, 181 S E. 323, 208 N.C. 401 
—State V. Donnell, 164 S.E. 352, 
202 N.C. 782. 

Ohio.—Malone v. State, 200 N.B. 473, 
130 Ohio St. 443—State v. Rogers, 
27 N.E.2d 791, 64 Ohio App. 39— 
State V. Kotowicz, 9 N.E.2d 1003, 
55 Ohio App. 497. 

Wash.—State v. Anderson, 116 P.2d 
346, 10 Wash.2d 167—State v. 

Whitfield, 224 P. 559, 129 Wash. 
134. 

30 C.J. p 403 note 87. 

Statement explained 

The statement made in several de¬ 
cisions that an instruction on a les¬ 
ser degree is unnecessary because 
there is no evidence calling for it is 
said to mean that there is no evi¬ 
dence tending to show that the homi¬ 
cide was not committed in the per¬ 
petration of the robbery or other 
specified felony.—State v. King, 119 
S.W.2d 322, 342 Mo. 1067. 

65. Mo.—State v. Long, 253 S.W. 729. 
N.Y.—People V. Martone, 176 N.E. 

54'4, 256 N.Y. 395, reversing 247 N. 
Y.S. 896, 232 App.Div. 681. 

30 C.J. p 403 note 87. 

Harmless error in instructions see in¬ 
fra § 427. 

66. Utah.—State v. Mewhinney, 134 
P. 632, 43 Utah 135, L.R.A.1916D 
590, Ann.Cas.l916C 537. 

67. N.Y.—People v. Hicks, 38 N.E. 
2d 482, 287 N.Y. 165. 
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68 . N.Y.—People v. Lunse, 16 N.E.2d 
345, 278 N.Y. 303—People v. Cum¬ 
mings, 8 N.E.2d 882, 274 N.Y. 336— 
People V. Walsh, 186 N.E. 422, 262 
N.Y. 140—People v. Moran, 15S 
N.E. 35, 246 N.Y. 100—People v. 
Koerber, 155 N.E. 79, 244 N.Y. 147. 
Where facts are susceptible of one 

interpretation only, accused in felony 
murder case is guilty of murder in 
first degree or is not guilty, and 
court may properly refuse to charge 
lesser degree of homicide.—People v. 
Stevens, 6 N.E 2d 60. 272 NY. 373. 

Where accused is accomplice in fel¬ 
ony and is not otherwise a party to 
the homicide, the court need not and 
should not charge the various de¬ 
grees of homicide.—People v. Hicks, 
38 N.E.2d 482, 287 NY. 165—People 
V. Lunse. 16 N.E.2d 345, 278 N.Y. 303 
—People V. Seiler, 158 N.B. 615, 246 
N.Y. 262. 

69. Mich-—People v. Treichel, 200 N. 
W. 950, 229 Mich. 303. 

70. Mich.—People v. Treichel, supra. 

71. Ill.—Spies V. People, 12 N.E. 865, 
122 Ill. 1, 3 Am.S.Pu. 320, concurring 
opinion 17 N.E. 898, 122 Ill. 1, 3 
Am.S.R. 320, error dismissed 8 S. 
Ct. 22, 123 U.S. 131, 31 L.Ed. 80. 

30 C.J. p 404 note 91. 

72. Miss.—^Wood v. State, 33 So. 285, 
81 Miss. 408—Strickland v. State, 
32 So. 921, 81 Miss. 134. 

73. N.Y.—People v. Ludkowitz, 194 
N.E. 688, 266 N.Y. 233. 
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cruelty.“*4 To be sufficient for this purpose, the 
evidence must show the commission of the crime 
under circumstances indicating more than ordinary 
atrocity or cruelty.*^5 

§ 393. -As to Murder in Second Degree 

a. Necessity and propriety of instruction 

b. Requisites and sufficiency of instruc¬ 

tion 

a. Necessity and Propriety of Instruction 

In a prosecution for murder, the necessity and pro¬ 
priety of giving an instruction on murder in the second 
degree depend on whether or not evidence tending to 
show murder in that degree has been introduced. 

Under the evidence, it may be proper*^® and nec- 
essary^*^ to instruct on murder in the second de¬ 
gree, and error to fail or refuse to do so.*^^ Where 
there is a doubt as to the degree of the crime, and 
there is any evidence, however slight, which, if true, 
tends to reduce the homicide to murder in the sec¬ 
ond degree, the court should instruct the jury as to 


the law of murder in the second degree,and an 
instruction which, in such a case, ignores a possible 
conviction of murder in the second degree is errone¬ 
ous.^® It is only in rare cases, in prosecutions for 
murder in the first degree, that the court should not 
charge on murder in the second degree and such 
an instruction should be given even where the only 
evidence which would tend thus to reduce the de¬ 
gree of the offense is given by accused himself,82 
and under some statutes should be given regardless 
of a request.^2 An instruction on murder in the 
second degree is necessary where there is no ex¬ 
press malice shown, but where there were acts from 
which malice is implied,^^ or where the facts in 
evidence are not conclusive of the character of the 
slayer’s malice.^^ Also, the jury should be in¬ 
structed as to murder in the second degree where 
the evidence shows an intentional killing without 
any lawful provocation, but fails to show any cir¬ 
cumstances of deliberation,or does not conclusive¬ 
ly show deliberation.^*^ Indeed, in one state, an in- 


74. Mass.—Commonwealth v. Knowl- 
ton, 163 N.E. 251, 265 Mass. 382. 

75. Mass.—Commonwealth v. Knowl- 
ton, supra. 

76. Ark.—Ballentine v. State, 132 S. 
W.2d 384, 198 Ark. 1037. 

Cal.—People v. Forci, 258 P. 1111, 85 
Cal.App. 258. 

Iowa.—State v. Buck, 219 N.W. 17, 
205 Iowa 1028, 

Mich.—People v. Gonsler, 232 N.W, 
365, 251 Mich, 443—People v. Ran¬ 
dolph, 190 N.W. 748. 220 Mich. 617. 
Mo.—State v. Allison, 51 S,W.2d 51, 
330 Mo. 773, 85 A.L.R. 471—State v, 
Gaters, 39 S.W.2d 548—State v. 
Warren, 33 S.W.2d 125, 326 Mo. 843 
—State V. Baker, 24 S.W.2d 1039, 
324 Mo. 846—State v. Richmond, 12 
S.W.2d 34, 321 Mo. 662—State v. 
Henke, 285 S.W, 392, 313 Mo. 615— 
State V. Williams. 274 S.W. 50— 
State V. Emory. 246 S.W. 950. 
Mont.—State v. Le Due, 300 P. 919, 
89 Mont. 545—State v. Park, 289 P. 
1037, 88 Mont 21. 

N.M.—State v. Stewart, 277 P. 22, 
34 N.M. 65. 

N.D.—State v. Gibson, 284 N.W. 209, 
69 N.D. 70. 

R.I.—State V. Miller, 161 A. 222, 52 

R. I. 440. 

Va.—Shiflett v. Commonwealth, 130 

S. E. 777, 143 Va. 609. 

Wash.—State v. Bolen, 254 P. 445, 
142 Wash. 653. 

Sven thonsrh sole defense is insan. 
ity and the indictment charges mur¬ 
der in first degree, it is proper to in¬ 
struct on murder in second degree 
where, under the evidence, the jury 
may find accused sane at the time of 
the homicide and guilty of murder 
in the second degree.—Owens v. U. S., 


85 F.2d 270, 66 App.D.C. 104, certio¬ 
rari denied 57 S.Ct. 23, 299 U.S. 540. 
81 L.Ed. 397. 

77. Ariz.—Singh v. State, 280 P. 672, 
35 Ariz. 432, 67 A.L.R. 129. 

Mo.—State v. Batson, 96 S.W.2d 384, 
339 Mo. 298—State v. Warren, 33 
S.W.2d 125, 326 Mo. 843—State v. 
Lashley. 300 S.W. 732, 318 Mo. 568 
—State V. Jordan, 268 S.W. 64, 306 
Mo. 3—State v. Crump, 267 S.W. 
822. 

N.M.—State v. Diaz, 13 P.2d 883, 36 
N.M. 284—State v. Kile, 218 P. 347, 
29 N.M. 55. 

78. Mo.—State v. Jackson, 130 S.W. 

2d 595, 344 Mo. 1055—State v. 

Wright. 85 S.W.2d 7, 337 Mo. 441— 
State V. Jamerson, 252 S.W. 682. 

N.C.—State v. Perry, 184 S.E. 545, 
209 N.C. 604. 

R.I.—State V. Fenik, 121 A. 218, 45 
R.I. 309. 

30 C.J. p 404 note 93. 

79. N.M.—Torres v. State, 43 P.2d 
929, 39 N.M. 191. 

30 C.J. p 404 note 93. 

80. Ala.—Carter v. State, 88 So. 571, 
205 Ala. 460. 

30 C.J. p 404 note 94. 

81. Tex.—Crovrell v. State, 120 S.W. 
897. 56 TexCr. 480. 

30 C.J. p 404 note 95. 

82. Mo.—State v. Banks, 73 Mo. 592. 
Confession of accused 

Where court in murder prosecution 
disregarded hypothesis of homicide 
committed in attempt to rape, and ac¬ 
cused's confession stated killing was 
not premeditated or intentional, court 
should have included instruction on 
murder in second degree.—State v. 
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Kauffman, 46 S.W.2d 843, 329 Mo 
813. 

83. Ala.—Thomas v. State, 43 So. 
371, 150 Ala. 31. 

30 C.J. p 404 note 97. 

84. Ala.—Clarke v. State, 23 So. 671, 
117 Ala. 1, 67 Am.S.R. 157. 

85. N.M.—Torres v. State, 43 P.2d 
929, 39 N.M. 191. 

86. Kan.—State v. Moore, 73 P. 905, 
67 Kan. 620. 

30 C.J. p 404 note 98. 

87. N.M.—Torres v. State, 43 P.2d 
929, 39 N.M. 191. 

Where accused denies all facts on 
which deliberation could be predi- 
cated, question of guilt of murder m 
second degree must be submitted.— 
State v. Diaz, 13 P.2d 883, 36 N.M. 
284. 

Corpus Juris is cited in support of 
the holding that it was not error to 
instruct that accused might be found 
guilty of murder in the second de¬ 
gree, and it would have been error 
to instruct that murder in the first 
degree was the only crime of which 
accused could have been found guilty, 
where much of the evidence on the 
questions of premeditation and de¬ 
liberation was circumstantial, and, 
while there was evidence from which 
the jury might have found that the 
killing was deliberate, malicious, and 
premeditated, they were not bound so 
to find.—State v. Miller, 161 A. 222, 
224, 52 R.I. 440. 

Where jury could have concluded 
from evidence that homicide was not 
deliberate, failure to instruct on mur¬ 
der in second degree was reversible 
error.—State v. Bentford, 46 P.2d 
658, 39 N.M. 293. 



41 C.J.S. 


HOMICIDE 


§ 393 


struction on murder in the second degree is essen¬ 
tial in all cases where the state relies on evidence 
of deliberation and premeditation, and not solely 
on one of the acts which the statute makes murder 
in the first degree.** 

Where instruction not required. An instruction 
on murder in the second degree is not required 
where there is no evidence which tends to show 
that degree,*® as where the evidence shows that 
accused is either guilty of murder in the first degree 
or innocent.®® It is error, in the absence of evi¬ 
dence tending to show malice, to give an instruction 
authorizing a conviction of murder in the second 
degree;®’- and a like view has been taken as to the 
gi-ifing of such an instruction where, under the evi¬ 
dence, accused is either guilty of first degree mur- 

88. N.C.—State v. Newsome, 143 S. 

E. 1S7, 195 N.C. 552. 

89. Colo.—Jones v. People, 26 P.2d 
103, 93 Colo. 282. 

Del.—State v. Vilone, 175 A. 265, 6 
W.W.Harr. 300. 

3Jo.—State V. Eaton, 154 S.W.2d 767 
—State V. Hamilton, 85 S.W.2d 35. 

337 Mo. 460—State v. Messino, 30 
S.W.2d 

Daniels, 274 S.W. 26. 

Mont—State v. Le Duo, 300 P. 919, 

89 Mont. 54o. 

Neb.—Whitehead v. State, 212 N.W. 

35, 115 Neb. 143. 

Wash.—State v. Anderson, 116 P.2d 
346, 10 "Wash.2d 167—State v. Whit¬ 
field, 224 P. 559, 129 Wash. 134. 

30 C.J. P 404 note 1. 

TTnless facts admit of verdict of 
guilty of murder in second degree, 
the trial court is not bound to define 
murder in second degree for jury,— 

State V. Anderson, 116 P.2d 346, 10 
Wash 2d 167. 

Testimony of accused which does 
not rise to dignity of evidence capa¬ 
ble of supporting or preventing a 
finding does not call for an instruc¬ 
tion on murder in the second degree. 

—Carlson v. People, 15 P.2d 625, 91 
Colo. 418. 

Whether instruction on murder in 
second degree necessary under stat¬ 
ute requiring verdict to state de¬ 
gree of which accused is guilty see 
supra § 392 a. 

90. Cal,—People v. Cobler, 37 P.2d 
869, 2 Cal.App.2d 375—People v. 

West, 8 P.2d 463, 215 Cal. 87—Peo¬ 
ple V. Sameniego, 4 P.2d 809, 118 
Cal.App. 165, rehearing denied 5 P. 

2d 653, 118 CaLApp. 165. 

Mo.—State v. Clymer, 159 S.W.2d 808 
—State V. Taylor, 148 S.W.2d 802, 

347 Mo. 607—State v. West, 142 
S.W.2d 468, 346 Mo. 563—State v. 

Nasello, 30 S.W.2d 132, 325 Mo. 442. 

Ohio.—Licavoli v. State, App., 34 N. 

E.2d 450. 


der or innocent;^- but there is authority to the coii- 
trary.93 Where the defense is an alibi, instructions 
on murder in the second degree may be properly 
omitted.^^ 

b. !Rec[iiisites and Sufficiency of Instruction 

An instruction on murder in the second degree should 
be adapted to the facts of the case and be full and ex¬ 
plicit as to all the constituent elements of murder in the 
second degree. 

An instruction as to murder in the second degree 
should fully and explicitly charge and apply to the 
facts of the case all the constituent elements of that 
degree of homicide and an instruction is errone¬ 
ous, and may properly be refused, which includes 
additional elements,9® or which ignores or tends to 
exclude material issues or one or more of the es- 

93. Kan.—state v. Uhls, 247 P. 1050. 
121 Kan. 377, rehearing denied 249 
P. 597, 121 Kan. 587. 

34. Mont.—State v. Fisher, 169 P. 
282, 54 Mont. 211. 

R.I.—State V. Saccoccio, 147 A. 878, 
879, 50 R.I. 356, citing Corpus Ju¬ 
ris. 

95. Instructions held sufficient or 
not erroneous 

Ariz.—Escobar v. State, 245 P. 356, 
30 Anz. 159. 

Cal.—People v. Leddy, 273 P. 110, 
95 Cal.App. 659. 

D.C.—Nestlerode v. U. S., 12‘2 P.2d 
56, 74 App.D.C. 276‘. 

Mo.—State v. LaMance, 154 S.W.2d 
110, 348 Mo. 484—State v. Young, 
286 S.W. 29, 314 Mo. 612. 

—State V. Tubbs. 139 A. 769, 101 
Vt. 5. 

Va.—Sims V. Commonwealth, 115 S. 

B. 382, 134 Va. 736. 

30 C.J. p 405 note 4 [a]. 

Instructions held erroneous or prop¬ 
erly refused 

Mo.—State v. Bolhofner, 82 S.W.2d 
894, 336 Mo. 1155—State v. Harp, 
267 S.W. 845, 306 Mo. 428. 

Nev.—State v. Robison, 6 P.2d 433, 
54 Nev. 56. 

30 C.J. p 405 note 4 [b]. 

Instructions held inconsistent and 
calculated to mislead 
Mo.—State v. Grugin, 47 S.W. 1058, 
147 Mo. 39, 71 Am.S.R. 553, 42 L 
R.A. 774. 

30 C.J. p 405 note 4 [c]. 
se. W.Va.—State v. Legg, 53 S.E. 
515, 59 W.Va. 31’5, 3 L.R.A.,N.S., 
1152. 

30 C.J. p 405 note 5. 

Theory not supported hy any evi¬ 
dence 

Tenn.—Kress v. State, 144 S.W.'2d 
735, 176 Tenn. 478. 

Instructions usually given in trials 
for murder in first degree are ab¬ 
stract and improper in a prosecution 
for murder in second degree.—Bird 
V. State, 242 S.W. 71, 154 Ark. 297. 


750, 325 Mo. 743—State v. 


R.I_State v. Saccoccio, 147 A. 878, 
50 R.I. 356. 

30 C.J. P 405 note 2. 

tJncontradicted evidence of deliber¬ 
ate killing 

—State V. Adams, 19 S.'W.2d 671, 
323 Mo. 729. 

Evidence showing premeditation 

Wash.—State v. Much. 287 P. 57, 156 
Wash. 403—State v. Mahoney, 208 
P. 37, 120 Wash. 633. 

Evidence showing commission of 
homicide in perpetration or attempt 
to perpetrate another felony 

Ariz.—Burgunder v. State, 103 P.2d 
256, 55 Ariz. 411. 

Cal.—People v. King, 90 P.2d 291, 13 
Cal,2d 521—People v. Green, 87 P. 
2d 821, 13 Cal.2d 37. 

Ind.—Hawkins v. State, 37 N.E.2d 
79, 219 Ind. 116—Swain v. State, 
15 N.E.2d 381, 214 Ind. 412. 

Mo.—State v. King, 119 S.W.2d 322, 
342 Mo. 1067—State v. Morefield, 
119 S.W.2d 315, 342 Mo. 1059— 
State V. Jackson, 102 S.W.2d 612, 
310 Mo. 748—State v. Adams, 98 S. 
W.2d 632, 339 Mo. 926, 108 A.L.R. 
838—State v. Powell, 95 S.W.2d 
1186, 339 Mo. 80—State v. Kauff 
man, 73 S.W.2d 217, 335 Mo. 611— 
State V. Aguelera, 33 S.W.2d 901, 
3'26 Mo. 1205—State v. Yeager, 12 
S.W.2d 30—State v. Baker, 278 S. 
yijr 987 —State v. Merrell, 263 S.W. 
118—State v. Jackson, 253 S.W. 
734. 

Mont.—State v. Le Due, 300 P. 919, 
89 Mont, 545. 

N.J.—State V. Giam'pietro, 150 A. 367, 
107 N.J.Law 120. 

N.C.—State v. Donnell, 164 S.E. 352 
202 N.C. 782. 

Wash.—State v. Whitfield, 224 P. 559, 
129 Wash. 134. 

91. W.Va.—State v. Tharp, 180 S.E. 
97, 116 W.Va. 256—State v. Cassim, 
163 S.E. 769, 112 W.Va. 9'2. 

92. Mo.—State v. Barbata, 80 S.W, 
2d 865, 336 Mo. 362. 
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sential elements,^’^ as where it omits the essential 
element of intent to kill.^S or of malice,or which 
fails to state that there must be no circumstances 
of mitigation, justification, or excuse,^ although it 
need not state what facts or circumstances will ex¬ 
tenuate or excuse the homicide.- The phrase “heat 
of passion,” when used in an instruction defining 
murder in the second degree, indicates no more 
than a state of mind different from that of a cool 
state of the blood, and a failure to define such 
phrase does not render it erroneous.^ 

Language of statute. It has been held error for 
the court to define murder in the second degree in 
the words of the statute;^ but on the other hand 
it has been held that such an instruction,^ or one 
slightly amplifying the statutory definition,® is suf¬ 
ficiently explicit. 

§ 394. -Where Accused Not Arraigned 

on Higher Degree 

The court need not define degrees of homicide higher 
than that for which accused was arraigned; but it may 
do so for the purpose of explaining better the degree for 


which he was arraigned, provided it admonishes the jury 
that there can be no conviction of a higher degree. 

Where accused is arraigned only for a particular 
degree of homicide, the court need not define de** 
grees higher than that for which he is on trial but 
it is not error for the court to explain the elements 
of a higher degree with a view to a more lucid ex¬ 
position of the elements of the offense for which ac¬ 
cused is on trial, if the jury are admonished that he 
cannot be convicted of any higher grade of the of¬ 
fense than that on which he has been arraigned.® 

§ 395. -Manslaughter 

a. Necessity and propriety generally 

b. Form and sufficiency generally 

c. Particular matters 

a. Necessity and Propriety Generally 

An instruction on manslaughter is warranted where, 
and only where, an issue thereon is properly raised by 
the evidence. 

An instruction as to manslaughter should be giv¬ 
en where there is evidence tending to establish that 
the homicide is of that grade.9 This is true al- 


97. Ala.—May hall v. State, 92 So. 
33, IS Ala.A'pp. 290. 

30 C.J. p 406 note 6. 

98. Wyo.—Meldrum v. State, 146 P. 
596, 23 Wyo. 12. 

30 CJ. p 406 note 7. 

£9. Ark.—Brooks v. State, 216 S.W. 

705, 141 Ark. 57. 

30 C J. p 406 note 8. 

1. Ariz.—Campbell v. Territory, 125 
P. 717, 14 Anz. 109, 

30 C J. p 406 note 9, 

Defense of justifiable homicide held 
embodied in instruction by refer¬ 
ence 

Mo.—State v. Johnson, 163 S.W.2d 
7S0, 349 Mo. 910. 

2. Tex,—Witty v. State, 171 S.W. 

229, 75 Tex.Cr. 440—Cravens v. 

State. Cr., 103 S.W. 921. 

3. Mo.—State v. Cariou, 180 S.W. 
S52, 266 Mo. 82, 83. 

4. Ariz.—Stokes v. Territory, 127-P. 
742, 14 Ariz. 242. 

5. Cal.—People v. Jones, 2 P.2d 818, 
116 Cal.App. 432. 

30 CJ. p 406 note 13. 

6. Cal.—People v. Cancino, 73 P.2d 
1180, 10 Cal.2d 223. 

7. Mo.—State v. Cummings, 88 S.W. 

706, 189 Mo. 626. 

30 C.J. p 406 note 14. 

8. Iowa.—State v. Towne, 160 N.W. 
10, 180 Iowa 339. 

30 C.J. p 406 note 15. 

9. Ala.—Roberson v. State, 117 So. 
412, 217 Ala. 696. 

Ariz.—Antone v. State, 65 P.2d 646, 
49 Ariz. 168—^Lawrence v. State, 


240 P. 863, 29 Ariz. 247, rehearing 
denied 241 P. 511, 29 Ariz. 318, cer¬ 
tiorari denied 46 S.Ct. 201, 269 U. 
S. 58-5, 70 L.Ed. 425—Mendez v. 
State, 229 P. 1032, 27 Anz. 82. 
Ark.—Kesterson v. State, 79 S.W.2d 
430, 190 Ark. 518—Phares v State, 
•243 S.W. 1061, 155 Ark. 75. 

Cal.—People v. Xiong, 103 P.2d 969, 
15 Cal.2d 590, superseding, App., 96 
P.2d 354, and 96 P.2d 1021, cer¬ 
tiorari denied Long v. People of 
State of California, 61 S.Ct. 136, 
311 U.S, 698, 85 L.Ed. 452—People 
V. Darrow, 298 P. 1, 212 Cal. 167— 
People V. Gebbia, 31 P.2d 832, 138 
Cal.A'pp. 94—People v. Wolcott, 30 
P.2d 601, 137 OaLApp. 355—Peo¬ 
ple V, Leddy, 273 P. 110, 95 Cal. 
App, 659. 

Colo.—Abila v. People, '249 P. 649, 80 
Colo. 169—Edwards v. People, 215 
P. S55, 73 Colo. 377. 

Ga.—Sheffield v. State, 2 S.E.2d 657, 
188 Ga. 1—Perry v. State, 195 S E. 
175, 185 Ga. 408—Odum v. State, 
191 S E. 913, 184 Ga. 528—Springer 
V. State, 181 S.E. 177, 180 Ga. 867 
—Eich V. State, 150 S.E. 579, 169 
Ga. 425—Plymel v. State, 139 S.E. 
349, 164 Ga. 677—Little v. State, 
139 S.E. 37, 164 Ga. 509—Minter v. 
State, 123 S.E. 297, 158 Ga. 137— 
Townsend v. State, 114 S.E. 642, 
154 Ga 500—Booker v. State, 111 
S.E. 418, 153 Ga. 117—Norris v. 
State, App., 23 S.E.2d 466—Long v. 
State, App., 22 S.E.2d 325—Crews v. 
State, 19 S.E.'2d 740, 67 Ga.App. 255 
—Leatherwood v. State, 16 S.E.2d 
515, 65 Ga.App. 805—^Willis v. 

State, 10 S.E.2d 763, 63 GaApp. 
262—Tucker v. State, 7 S.E.2d 193, 
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61 Ga.App. 661—Johnson v. State, 
7 S.E.2d 42, 61 Ga.App. 590—Dickey 
V. State, 3 S.E 2d 238, 60 Ga.App. 
199—Branch v. State, 3 S.E.2d 230, 
60 Ga.App. 196—Norris v. State, 
198 S.E 714, 58 Ga.App. 399— 
Goldsmith v. State, 187 S.E. 694, 54 
Ga.App. 268—Phillips v. State, 187 
S.E. 688, '54 Ga.App. 281—Beatty 
V. State, 187 S E. 686, 54 Ga.App. 
280—Green v. State, 183 S.E. 204, 
52 Ga.App. 290—Abernathy v. 
State, 180 S.E. 753, 5 Ga.Ap*p. 452 
—Boatright v. State, 179 S.E. 740, 
51 Ga.App. SO—Bird v. State, 174 
S.E. 217, 49 Ga.App. 83—Miller v. 
State, 168 S.E. 917, 46 Ga.App. 685 
—Echols V. State, 168 S.E. 790, 46 
Ga App. 668—McMullen v. State, 
165 S.E. 479, 45 Ga.App. 532— 

House V. State, 164 S.E. 467, 45 
Ga.App. 312—Pittman v. State, 161 
S.E. 155, 44 Ga App. 204—Horton 
V. State, 158 S.E. 629, 43 Ga.App. 
324—French v. State, 157 S.E. 902, 
43 Ga.App. 97—Ivey v. State, 156 
S.E. 290, 42 Ga.A'pp. 357—Donalson 
V. State, 149 S.E. 429, 40 Ga.App. 
360—Phillips V. State, 145 S.E. 106, 
38 Ga.App. 648—Sams v. State, 141 
S.E. 56, 37 Ga.App. '503—Wilson v. 
State, 138 S.E. 671, 37 Ga.App. 19 
—Driggers v. State, 137 S.E. 790, 36 
Ga.App. 65'2—Graham v. State, 130 
S.E. 354, 34 Ga.App. 598—Lamar v. 
State, 127 S.E. 474, 33 Ga.App. 605 
—Coley V. State, 122 S.E. 98. 31 
Ga.App. 753—Browning v. State, 
120 S.E. 649, 31 Ga.App. 150— 

Strickland v. State, 120 S.E. 25, 31 
Ga.App. 161—Ellis v. State, 117 S. 
B. 116, 30 Ga.App. 154. 

Ill. —People V. Schaffner, 46 N.E.2d, 
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ggg —People V. Papas, 44 N.E.2d 
896 381 Ill. 90—People v. De Rosa 
39 ’N'.E.Sd 1, 378 Ill. 557—People 

V. Moore, 14 N.E.2d 494, 368 Ill. 

455 _People v. Tamborski, 190 X.E. 

90 , 356 Ill. 11—People v. Casey, 183 
x’e 616, 350 Ill. 522—People v. 
Preston, 173 N.E 383 341 Ill 407, 

77 A.L.R 631—People v. 'Williams, 
169 NE. 190, 337 Ill. 371—People v. 
Cash, 157 N.E. 76, 326 Ill. 104— 
People V. Tokoly, 144 N.E. 80S. 313 

* 177 —People v. White, 143 N.E. 
108, 311 Ill. 355. 

Kan.— State v. Cunningham, 243 P. 
1006, r20 Kan. 430. 

_Horn V. Commonwealth, 167 S. 

W. 2d 5S—Radford v. Common¬ 
wealth, 165 SW.2d 990—Roberts v. 
Commonwealth, 144 S.W.2d 1043, 
984 Ky. 377—Young v. Common¬ 
wealth, 122 S.W2d 1034, 276 Ky. 26 

_Cottrell V. Commonwealth, 111 S. 

W2d 445, 271 Ky. 52—Williams v. 
Commonwealth, 81 S.W.2d 891, 258 

830—Shorter v. Common¬ 
wealth, 67 S.W.'2d 695, 252 Ky. 472 
—Commonwealth v. Beverly, 34 S. 
W.2d 941, 237 Ky. 35—Mims v. 

Commonwealth, 32 S.W.2d 986, 236 
Ky. 186—Anderson v. Common¬ 
wealth, 22 S.W.2d 599, 232 Ky. 159 

_Smith V. Commonwealth, 15 S.W. 

2 d 458, 228 Ky. 710—Wireman v. 
Commonwealth, 5 S.W.2d 884, 224 
Ky 116—McClerkin v. Common¬ 
wealth, 299 S.W. 570. 221 Ky. 689 
—Jackson v. Commonwealth, 287 
S.W. 17, 215 Ky. 800. 

Mich.—People v. Austin, 192 N.W. 

590, 221 Mich. 635. 

Minn.—State v. Klym, 282 N.W. 655, 
204 Minn. 57—State v. Norton, 260 
N.W. 502, 194 Minn. 410. 

Miss.—Hughes v. Scate, 195 So. 311, 

188 Miss. 554—Walker v. State, 

189 So. 804, 188 Miss. 177—Greg¬ 
ory V State, 118 So. 906, 152 Miss. 
133—Lee v. State, 94 So. 889, 130 
Miss. 852—Fortenberry v. State, 93 
So. 817. 

— State V. Buckner, 72 S.W. 2d 73, 
335 Mo. 229—State v. Morgan, 56 
S.W.2d 385—State v. Fielder, 50 S. 
W.2d 1031, 330 Mo. 747—State v. 
McNeese, 284 S.W. 785—State v. 
Carey, 282 S.W. 22, 313 Mo. ISO- 
State V. Recke, 278 S.W. 995, 31 a 
M o. 581—State v. Williams. 274 S. 

50—State v. Davis, 268 S.W. 
44—State V. Rennison, 267 S.W. 
850, 306 Mo. 473—State v. Harp, 
267 S.W. 845, 306 Mo. 428—State v. 
Burrell. 252 S.W. 709, 298 Mo. 672. 
Mont.—State v. Park, 289 P. 1037, 
88 Mont. 21—State v. Munford, 222 
P. 447, 69 Mont. 424. 

N.M.—State v. Martinez, 46 P.2d 657, 
39 N.M. 290—State v. Davis, 14 P. 
2d 267, 36 N.M. 308—State v. 

Greenlee, 269 P. 331, 33 N.M. 449. 
N.Y.—People v. Koerber, 155 N.E. 79, 
244 N.Y. 147. 

N.C.—State v. Hardee, 135 S.E. 345, 
192 N.C. 533. 


Ohio.—Freeman v. State, 163 N.E. 

202, 119 Ohio St. 250. 

Okl.—Tucker v. State. 92 P.2d 595, 

66 OkLCr. 335—Clark v. State, 73 
P.2d 481, 63 Okl.Cr. 138—Estes v. 
State, 36 P.2d 952, 56 Okl.Cr. 226 
—Neeld v. State, 30 P.2d 193, 55 
Okl.Cr. 288—Becker v. State, 283 
P. 796, 45 OklCr. 350—Ging 

State, 239 P. 685, 31 Okl.Cr. 428— 
Rich V. State, 239 P. 183. 31 Okl. 

Cr. 391. 

Or.—State v. Sing, 229 P. 921, 114 Or. 
267. 

Pa.—Commonwealth v. Flax, 200 A. 
632, 331 Pa. 145—Commonwealth v. 
Carroll, 191 A. 610, 326 Pa. 135 
Commonwealth v. Miller, 170 A. 
j 128, 313 Pa. 567. 

I Tex.—Scherpig v. State, 3 S.W.2d j 
437, 109 Tex.Cr. 78—Butler v. State, 

3 S.W.2d 101, 109 Tex.Cr. 113— 
Calvert v. State. 291 S.W. 906, 106 
Tex.Cr. 245—Garland v. State, 291 
S.W. 244, 106 Tex.Cr. 141—Hath- 
cock V. State. 281 S.W. 859, 103 
Tex.Cr. 518—^Walker v. State, 267 
S.W. 988, 98 Tex.Cr. 663—Bell v. 
State, 261 S.W. 773, 97 Tex.Cr. 390 
—McKaskle v. State, 260 S.W. 588, 

96 Tex.Cr. 638. 

Utah.—State v. Green, 6 P.2d 177, 78 
Utah 580. 

Wash.—State v. Foley, 25 P.2d 565, 
174 Wash. 575. 

30 CJ. p 406 note 17. 

Definition and elements of man¬ 
slaughter see supra §§ 37-67. 

Although the indictment is solely 
for murder in a single count, a man¬ 
slaughter instruction is proper if 
manslaughter is necessarily included 
in the charge of murder, and there is 
some evidence tending to show its 
commission.—State v. Burrus, 35 P. 
2d 285, 38 N.M. 462. 

Mere denial hy accused of circum¬ 
stances making the offense man¬ 
slaughter does not prevent an in-1 
struction thereon if there is evidence 
on which a verdict of manslaughter 
might be based.—Fitch v. Common¬ 
wealth, 103 S.W.2d 98, 267 Ky. 646. 

Absence of direct evidence as to man¬ 
ner of kUUng 

(1) Where the evidence is entire¬ 
ly circumstantial, there being no eye¬ 
witness testimony as to the manner 
in which deceased met death, and 
tends to show that a struggle took 
place, an instruction on manslaugh¬ 
ter is warranted. 

Ky —Davenport v. Commonwealth, 
148 S.W.2d 1054, 285 Ky. 628— 

Russell V. Commonwealth, 122 S. 
W.2d 1009, 276 Ky. 38—Alexander 

V. Commonwealth, 110 S.W.2d 679, 
270 Ky. 745—Bond v. Common¬ 
wealth, 78 S.W.2d 1, 257 Ky.^366 
_Payne v. Commonwealth, 75 S. 

W. 2d 14, 255 Ky. 533—House v. 
Commonwealth, 65 S.W.3d 997, 251 
Ky. 834—Fletcher v. Common¬ 
wealth, 39 S.W.2d 972, 239 Ky. 506 
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—Alder v. Commonwealth, 286 S. 

W. 696, 215 Ky. 613—Little v. 

Commonwealth, 272 S.W. 721, 209 
Ky. 263. 

Xeb.—Bourne v. State, 216 N.W. 173, 
116 Neb. 141. 

30 C.J. p 406 note 17 [b]. 

(2) Such an instruction should also 
be given where the only eyewitness 
who testifies is accused, and his tes¬ 
timony does not show how the kill¬ 
ing occurred.—Benson v. Common¬ 
wealth, 162 S.W.2d 538, 290 Ky. 713. 

(3) In some instances circumstan¬ 
tial evidence will warrant a man¬ 
slaughter instruction although there 
are no visible signs of a struggle. 
Sergent v. Commonwealth, 259 S.W. 
349, 202 Ky. 228. 

(4) But where the evidence, al¬ 
though only circumstantial, shows 
that the killing was done wilfully 
and with malice, or precludes the 
possibility that it was the result of 
an accident or sudden affray, the 
charge should not be given. 

Ariz.—Antone v. State, 65 P.2d 646. 

49 Ariz. 168. 

K;y,—‘Combs v. Commonwealth, 165 
S.W.2d 832. 

Evidence held to warrant instrnction 

(1) Testimony of state’s witness 
that deceased ordered accused and a 
companion away from building, that 
witness heard deceased, in another 
part of building, say, ‘T thought I 
told you all to get out from here,” 
heard shots, and found deceased 
scuffling with accused and his com¬ 
panion, who were subsequently found 
to have bullet wounds, and that de¬ 
ceased had knife wounds and stated 
his gun was taken from him.—Mack 
V. State, 195 S.E. 179, 185 Ga. 415. 

(2) Evidence of deceased's animos¬ 
ity toward and threats against ac¬ 
cused, of quarrel between deceased 

j and accused arising on meeting re¬ 
sulting in homicide by means of plow 
handle, and of assault on accused by 
deceased.—Colemian v. State, ISO S.E. 
603, ISO Ga. 731. 

(3) Evidence that accused, shoot¬ 
ing to prevent criminal intercourse 
with his wife, accidentally shot 
wrong person.—McLendon v. State, 
157 S.E. 475, 172 Ga. 267. 

(4) Evidence of battery of accused 
by deceased at time of homicide.— 
State V. Wheat, Mo., 95 S.W.2d 1165 

_State V. Sterling, Mo., 72 S.W.2d 

70—State v. Creighton, 52 S.W. 2d 
556, 330 Mo. 1176. 

(5) In cases of killings by officers. 
—Marcum v. Commonwealth, 142 

S.W’.2d 137, 283 Ky. 590 —Sizemore 
v. Commonwealth, 130 S.W.2d 31, 
279 Ky. 190—Hill v. Common¬ 
wealth, 40 S.W.2d 261, 239 Ky. 646. 
Okl.—McCullom V. State, 209 P. 781, 
22 Okl.Cr. 46. 

Wash.—State v. Paschall, 86 P.2d 
1046, 197 Wash. 582. 
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though the evidence raising the issue is that of ac¬ 
cused alone^® or consists solely of accused’s state¬ 
ment;^^ but it is not necessary that the testimony 
of accused be that which raises the issue of man¬ 
slaughter.^- Where such issue is clearly involved, 
it is error for the court to fail or refuse to give 
such an instruction.^^ Where the evidence is such 
as to raise a doubt as to whether the crime is mur¬ 
der or manslaughter, a charge on manslaughter 
should be given,but the decision as to whether the 
instruction should be given rests in the first instance 


in the discretion of the trial court.^5 Where the 
evidence is sufficient to raise such an issue, an in¬ 
struction on imperfect self-defense as manslaugh¬ 
ter should be given.i® 

On the other hand, where, on a trial for murder, 
there is no issue or evidence which would warrant 
a conviction of manslaughter in any of its degrees, 
or the evidence clearly negatives the crime of man¬ 
slaughter, the issue is not involved and as a gener¬ 
al rule it is not proper or necessary for the court to 
instruct the jury as to that grade of homicide.^^ 


10. Del.—State v. Carey, 17S A. 877, 
6 W.W.Harr. 521. 

Mo—State v. Creighton, '52 S.W.2d 
556, 330 Mo. 1176. 

Evidence contradicted 

Where testimony on manslaughter 
theory is confined to testimony of 
accused, and directly contradicted by 
eyewitnesses and physical facts, an 
instruction on manslaughter is prop¬ 
erly refused.—State v. McXeese, Mo., 
284 S.W. 785. 

11. Ga.-—Gunter v. State, 10 S.E.2d 

264, 63 Ga.App. 65—Tucker v. 

State, 7 S.E.2d 193, 61 Ga.A'pp. 661 
—Johnson v. State. 7 S.E.2d 42, 61 
Ga.App. 590—Dickey v. State, 3 S. 
E,2d 238, 60 Ga.App. 199—Brown v. 
State, 164 S.E. 466, 45 Ga.App. 359 
—Griggs V. State, 143 S.E. 60S, 38 
Ga.App. 258—Lamp v. State, 142 S. 
E. 202, 38 Ga.App. 36—-Stubbs v. 
State, 114 S.E. 9'26, 29 Ga.App. 193. 

30 C.J. p 407 note 19. 

12. Tex.—Garland v. State, 291 S W. 

244, 106 Tex.Cr. 141—Steen v. 

State, 225 S.W. 529, SS Tex.Cr, 256. 

la Ark.—Flake v. State, 245 S.W. 
174, 156 Ark. 34. 

Del.—State v. Carey, 178 A. 877, 6 W. 
W.Harr. 521. 

Ga.—^\Veaver v. State, 5 S.E 2d 872, 
189 Ga. 339—Hams v. State, 191 
S.E. 439, 184 Ga. 382—Mitchell v. 
State, ISS S.E. 3, 1S3 Ga. 217— 
Hale V. State, 1S7 S.E. 10, 182 Ga. 
651—Morris v. State, 167 S.E. 509, 
176 Ga. 243—Smith v. State, 164 S. 
E. 762, 174 Ga. 878—Head v. State, 
149 S.E. 145, 168 Ga. 843—Little 

V. State, 139 S.E. 37, 164 Ga. 509— 
Whitaker v. State, 127 S.E. 106, 
159 Ga. 787—Lane v. State, 154 S. 
E. 2S6, 41 Ga.App. 652. 

Ill.—People V. Papas, 44 N.E.2d 896, 
381 Ill. 90. 

Ky.—Benson v. Commonwealth, 162 S. 

W. 2d 538, -290 Ky. 713—Shorter v. 
Commonwealth, 67 S.W.2d 695, 252 
Ky. 472—Strong v. Commonwealth, 
56 S.W.2d 339, 246 Ky. 713—Hill 

V. Commonwealth, 40 S.W.2d 261, 
239 Ky. 646—Jackson v. Common¬ 
wealth, 287 S.W. 17, 215 Ky. 800— 
Vaughn v. Commonwealth, 263 S. 

W. 752, 204 Ky. 229—Sergent v. 
Commonwealth, 259 S.W, 349, 202 
Ky. 228. 


Miss.—Butler v. State, 170 So. 148, 
177 Miss. 91. 

Mo.—State v. Sterling, 72 S.W. 2d 
70—State v. Carey, 282 S.W. 22, 313 
Mo. 436. 

Xeb.—Bourne v. State, 216 N.W. 173, 
116 Neb. 141. 

N.M.—State v. Martinez, 46 P.2d 657, 
39 N.M. ‘290—State v. Layman, 42 
P.2d 201, 39 N.M. 127—State v. 
Davis, 14 P.2d 267. 36 N.M. 308. 
N.C.—State v. Casey, 159 S.E. 337, 
201 N.C. 1S5. 

Okl.—Smith v. State, 56 P.2d 923, 59 
01d.Cr. 111. 

Pa.—Commonwealth v. Flax, 200 A. 
632, 331 Pa. 145. 

Tex.—Scherpig v. State, 3 S.W.2d 437, 
109 Tex.Cr. 78—Calvert v. State, 
291 S.W. 906, 106 Tex.Cr. 245— 
Garland v. State, 291 S.W. 244, 106 
Tex.Cr. 141—Jiminez v. State, 280 
S.W. 829, 103 Tex.Cr. 163—Tala- 
mantes V. State, 275 S.W. 1052, 101 
Tex.Cr. 407—Walker v. State, 267 
S.W. 988, 98 Tex.Cr. 663. 

30 C.J. p 407 note 21. 

Xasufficiency of evidezice for cozL’vi9>- 
tioxL of murder 

In homicide prosecution, in which 
accused admitted having killed de¬ 
ceased by striking him with a poker, 
but in which the evidence was not 
sufficient for conviction of accused 
for murder in the first or second de¬ 
gree, the jury should have been in¬ 
structed on manslaughter.—State v. 
Snow, 238 S.W, 1069, 293 Mo. 143. 

14. Ala.—^Kimbrell v. State, 94 So. 
241, IS Ala.App. 641, certiorari de¬ 
nied Ex parte State, 94 So. 922, 208 
Ala. 700. 

Ga.—Norris v. State, App., 23 S.E.2d 
466—^Williams v. State, App., 23 S. 
E.2d 205—Long v. State, App., 22 S. 
E 2d 325—Willis v. State, 10 S.E.2d 
763, 63 Ga.App. 262—Gunter v. 
State, 10 S.E.2d 264, 63 Ga.App. 
65—Tucker v. State, 7 S.E.2d 193, 
61 Ga.App. 661—Hilburn v. State, 
197 S.E. 73, 57 Ga.App. 854—Phil¬ 
lips V. State, 187 S.E. 688, 54 Ga. 
App. 281—Beatty v. State, 187 S.E. 
686, 54 Ga.App. 280—^Hayes v. 
State, 180 S.E. 762, 51 Ga.App. 462 
—Thomas v. State, 180 S.E. 760, 51 
Ga.App. 455—Bird v. State, 174 S.E. 
217, 49 Ga.App, S3—Echols v. State, 
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16S S.E. 790, 46 Ga.App. 668—Dunn 
V. State, 152 SE 637, 41 Ga.App. 
248—Salter v. State, 145 S.E. 918, 
39 Ga.App. 13—Driggers v. State, 
137 S.E. 790, 36 Ga.App. 652—Nich¬ 
ols V. State, 133 S.E. 266, 35 Ga. 
App. 399. 

Okl.—Stanley v. State, 229 P. 657, 28 
Okl.Cr. 135. 

Or.—State v. Sing, 229 P. 921, 114 Or. 
■267. 

Pa.—Commonwealth v. Flax, 200 A 
632, 331 Pa. 145—Commonwealth v. 
Miller, 170 A. 128, 313 Pa. 567. 
Tex.—Garland v. State, 291 S.W. 244, 
106 TexCr. 141—Bates v. State, 375 
S.W. 1064, 101 Tex.Cr. 230. 

30 C.J. p 408 note 22. 

15. Okl.—Tucker v. State, 92 P.2d 
59*5, 66 Okl.Cr. 335. 

18. Mo.—State v. Davis, 268 S.W. 

44. 

Imperfect self-defense generally see 
supra § 114. 

17. U.S.—S.ihay v. U. S., C.C.AKan, 

95 F.2d S90, certiorari denied 58 
S.Ct. 1060, 304 U.S. 580, 82 L.Ed. 
1543. 

Ala.—Vernon v. State, 196 So. 96, 239 
Ala. 593, certiorari denied Vernon 
V. State of Alabama, 61 S.Ct. 135, 
311 U.S. 694, 85 L.Ed. 449, rehear¬ 
ing denied 61 S.Ct. 390, 311 U.S. 
730, 85 L.Ed. 475, vacated 61 S.Ct. 
833, 313 U.S. 540, 85 L.Ed. 1509, 

certiorari granted 61 S.Ct. 833, 313 
U.S. 540, 85 L.Ed. 1509, reversed 
on other grounds 61 S.Ct. 1092, 313 

U. S. 547, 85 LEd. 1513—Williams 

V. State, 9-5 So. 31, 208 Ala. 620— 

Kimbrell v. State, 94 So. 241, 18 

Ala.App. 641, certiorari denied Ex 
parte State, 94 So. 922, 208 Ala. 700 
—Durden v. State, 93 So. 342, IS 

Ala.App. 498, certiorari denied Ex 
parte Durden, 93 So. 922, 208 Ala. 
697. 

Ariz.—Miranda v. State, 26 P.2d 241, 
42 Ariz. 358. 

Ark.—Arnold v. State, 20 S.W.2d 189, 
179 Ark. 1066—Robinson v. State, 
7 S.W.2d 5, 177 Ark. 534—Sanderlin 
V. Slate, 2 S.W.2d 11, 176 Ark. 217 
—Guerin v. State, 243 S.W. 968, 

155 Ark. 50. 

Cal.—People v. Mitchell, 93 P.2d 121, 
14 •Cal.2d 237—People v. French, 
87 P.2d 1014, 12 Cal.2d 720—People 



HOMICIDE 


41 C.J.S. 

V Manzo, 72 P.2d 119, 9 Cal.2d 594 
-^People V. Johnson, 25 P.2d 408, 

219 Cal. 72 —People v. Shannon, 263 
p 522 , *203 Cal. 139—People v. Man- 
dell 120 P.2d 921, 48 Cal.App.2d 

gji 0 _People V. King, 85 P.2d 928. Ir 

30 Cal.A'pp.2d 185—People v. Du 
Pois. 60 P.2d 190, 16 Cal.App.2d 81 Ic 

_People V. Maher, 42 P.2d 89, 5 

Cal.App.2d 134—People v. La Vers, K 
20 P.2d 967, 130 Cal.App. 708— 
People V. Ferugia, 273 P. 99, 95 
Cal.App. 711. 

Colo.—^Pacheco v. People, 43 P.2d 16o, k 
96 Colo. 401—Taylor v. People, 237 
P. 159, 77 Colo. 350—Flor v. Peo¬ 
ple 215 P. 875, 73 Colo. 403. 

Del.— State v. Carey, 178 A. 877, 6 
W.W.Harr. 5*21. 

pC—Aldridge v. XT. S., ‘57 F.2d 94-., 

*61 App.D.C. 103—Bell v. U. S., 47 
P.2d 438, 60 App.D.C. 76, 74 A.L.R. 
1098. 

Ija.—Blakewood v. State, 25 S.E..-d 
643 —^McCoy v. State, 13 S E 2d 183, 
191 Ga. 516—Massey v. State, 11 S. 

E -d 186, 191 Ga. 44—Overman v. 
State, 1 S.E.2d 20, 187 Ga. 396— 
Jillson V. State, 200 S.E. 707, 187 
119 —Black v. State, 199 S.E. 
810 187 Ga. 136 —Wortham v. 

State, 192 S.E. *720, 184 Ga. 674— j 
Overby v. State, 188 S E. 520, 183 
Ga 353—Sheppard v. State, 176 S. ^ 
E 634, 179 Ga. 615—Brown v. 

State, 174 S.E. 536, 178 Ga. 772— 
Miller V. State, 169 S.E. 33, 176 Ga. 
S25—Welch v. State, 168 S.E. 256, 
176 Ga. 410—Albritton v. State, 166 
SE. 643, 175 Ga. 891—Smith v. 
State, 165 S.E. 231, 175 Ga, 361— 
Carter v. State, 155 S E. 670, 171 
Ga. 406—Jolley v. State, 153 S.E. 
31 170 Ga. 461—Screven v. State, 
150 S.E. 558, 169 Ga. 384—Adams 
V. State, 148 S.E. 386. 168 Ga 530— 
Smith V. State, 146 S.E. 121, 16/ 
Ga. 544—Chamlee v. State, 136 S E 
134, 163 Ga. 312— Mq-Ts v. State, 
135 ’ S.E. 410, 163 Ga. 43—Richard¬ 
son V. State, 131 S.E. 682, 161 Ga. 
640—Burnett v. State, 128 S.E. 796, 
160 Ga. 593—Austin v. State, 128 
S.E. 791, 160 Ga. 509—Rawls v. 
State, 128 S.E. 747, 160 Ga. 605— 
Jackson v. State, 128 S.E. 679, 160 
Ga. 565—Currie v. State, 126 S.E^ 
835, 159 Ga. *775—^Seay v. State, 125 
S.E. 52, 159 Ga. 84—Lawhorn v. 
State, 123 S.E. 808, 158 Ga. 473— 
Scott V. State, 120 S.E. 773, 157 
Ga. 124—Glaze v. State, 1*20 S.E. 
530, 156 Ga. 807—Lawhorn v. State, 
116 S.E. 822, 155 Ga. 373—Baker v. 
State, 115 SE. 124, 154 Ga. 727— 
Baker v. State, 11*5 S.E. 119, 154 
Ga. 716—Farmer v. State, 114 S.E. 
639, 154 Ga. 486—Hilburn v. State, 
197 S.E. 73, 57 Ga.App. 854—Raf- 
field V. State. 152 S.E. 604, 41 Ga. 
App. 300. 

Hawaii.—Territory v. Buick, 27 Ha¬ 
waii 28. 

Ill.—People V. De Rosa, 39 N‘.E.2d If 
378 Ill. 557—People v. Moore, 14 
N.E.2d 494, 368 Ill. 455—People v. 


Sullivan. 177 N.E. 733, 345 Ill. 87 
—People V. Pokosa, 174 N.E. 544, 

342 Ill. 404—People v. Durkin. 161 03 
NE 739. 330 Ill. 394—People v. 
Krauser, 146 N.E. 593, 31i> Ill. 485. 
Ind.—Cole V. State. 134 N.E. 867, 192 
Ind. 29. 

—State v. Woodmansee, 233 N. 

W. 725, 212 Iowa 596. 

Kan.—State v. Zakoura, 68 P.2d 11, 

145 Kan. 804—State v. Hardisty, 

253 P. 615, 122 Kan. 527, denyjng 
rehearing 249 P. 617, 121 Kan. '576. 
Ky.—Combs v. Commonwealth, 165 
S.W.2d 832—Whitfield v. Common¬ 
wealth. 128 S.W.2d 208, 278 Kv 111 
—Higgs V. Commonwealth, 75 S.W*. 

2d *21, 255 Ky. *547—McGee v. Com¬ 
monwealth, '55 S.W.2d 382, 246 Ky. 

445—^Hill V. Commonwealth, 40 S. 
W.2d 261, 239 Ky. 646—Garrison 
V Commonwealth, 33 S.W.2d 698, 
236 Ky. 706—Peal v. Common- B 
wealth, 31 S.W.2d 602, 235 Ky. 356 

_Gilbert v. Commonwealth, 14 S. S 

W.2d 194, 2*28 Kv. 19—Stephens v. I 
Commonwealth, 11 S‘W.2d 111, 226 
Ky. 437—^Hensley v. Common¬ 
wealth, 247 SW. 742, 197 Ky. 563 

_Powers V. Commonwealth, 246 S. 

W. 436, 197 Ky. 154. 

Minn.—State v. Norton, 260 N.W. 502, 
194 Minn. 410. 

yiiss .—Richardson v. State. 121 So. 
284 153 Miss. 654—Brister v. State, 
109 So. 728, 143 Miss. 689—Walk¬ 
er V. State, 105 So. 497, 140 Mi‘*s. 
238—Hardaway v. State, 91 So. 418, 
128 Miss. 722. 

Mo.—State v. Crouch. 124 S.'W.2d 

1185—State v. Hancock, 104 S.W. 

2d 241, 340 Mo. 918—State v. Bat¬ 
son, 96 S.W.2d 384, 339 Mo. 298— 

! State V. Murphv, 90 S.W.2d 103, . 

’ 338 Mo. 291—State v Carroll, 62 

r SW2d 863, 533 Mo. 558—State v. 

Dod«*on, 29 SW.2d 60—State v. 
Perno, 23 S.W 2d 87—State v. Low- 
! ry, 12 S.W.2d 469, 321 Mo. 870— 

State V. Lashley, 300 SW. 732, 318 
Mo. '568-State v. Houston, 292 S. 

’ 728—State v. Aurentz, 286 S.W. 

r 69, 315 Mo. 242—State v. Henke, 

I 285 S.W. 392—State v. Keller, 281 

0 SW. 960—State v. Delbono, 268 S. 

. W 60, 306 Mo. *553—State v. North- 

5 ington. 268 S.W. 57 —State v. Bos- 

ton, 256 S.W. 744. 

- Mont.— Slate v. Vettere, 248 P. 179, 

7 76 Mont. 574 —State v. Reagin, -ilO 

S. P. 86 , 64 Mont. 481. 

2 , Neb—Veneziano v. State, 297 N.W. 
/. 920, 139 Neb. 526. 

— Nev.—State v. Fisko, 70 P.2d 1113, 

;4 58 Nev. 65. T<r 

ij 2 ^ j—state V. Scott, 142 A. 7, 104 N. 

e, J.Law 544 . 

f- N.M.—Torres v. State, 43 P.2d 9-9, 
a. 37 N.M. 191—State v. Nevares, 7 
P.2d 933, 36 N.M. 41. 
a,. —State v. Kelly, 6 S.E.2d 533, 

216 N.C. 627—State v. Burney. 3 
1 SB 2d 24 215 N.C. 598—State v. 

14 Alston. 186 S.E. 354, 210 NC. 258 
V, _State V. Keaton, 175 S.E. 296, 
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206 N.C. 682—State v. Casey, 159 
S.E. 337. 201 N.C. 185. 

Okl.—Moore v. State. 130 P.2d 114— 
Robinson v. State, ‘52 P.2d 
Okl.Cr. 213— Wilson v. State, 289 
P. 790, 48 Okl Cr. 71. 

Pa.—Commonwealth v. Flax, 200 A. 
632, 331 Pa. 145—Commonwealth v. 
Yeager, 196 A. 827, 329 Pa. 81 
Commonwealth v. Carroll, 191 A. 
610, 326 Pa. 135—Commonwealth v. 
Miller, 170 A 1*28, 313 Pa. *567— 
Commonwealth v. Hadok, 169 A. 
Ill, 313 Pa. 110—Commonwealth 
V. Weston, 147 A. 79, 297 Pa. 382— 
Commonwealth v. Bishop, 131 A. 
657, 285 Pa. 49—Commonwealth v. 
Prescott. 131 A. 184, 284 Pa. 255— 
Commonwealth v. Spardute, 122 A. 
161, 278 Pa. 37—Commonwealth v. 
Green, 10 Pa.Dist. & € 0 . 56, af¬ 
firmed 141 A. 624, 292 Pa. 579. 


RI.—State V. Hathaway, 161 A. 366, 

52 R.I. 492. 

S.C.—State V. Bealin, 23 S.B.‘2d 746. 
Tex.—Simmons v. State, 296 S.W. 
513, 107 Tex.Cr. 504—Davis v. 
State, 292 S.W. 220, 106 Tex.Cr. 
300—^Patterson v. State, 289 S.W. 
398, 105 Tex.Cr. 508—Joiner v. 
State, 288 S.W. 196, 105 Tex.Cr. 254 
—Collier v. State, 287 S.W. 1095, 
105 Tex.Cr. 246—Walker v. State, 
282 S.W. 245, 104 Tex.Cr. 26—Lilley 
V. State, 273 S.W. 270, 100 Tex.Cr. 
371—Coomer v. State, 262 S.W. '49'5, 

97 Tex.Cr. 588—Burks v. State, 260 
S.W. 181, 97 Tex.Cr. 113—McKenzie 
V. State, 258 S.W. 832, 96 Tex.Cr. 
■564—Miller v. State, 251 S.W. 1104, 

94 TexCr. 508—Eckert v. State, 251 
S.W. 804, 94 Tex.Cr. 395—'Calloway 
V. State, 244 S.W. 549, 92 TexCr. 
506. 

Wash.—State v. Cook, *217 P. 42, 126 
Wash. 81. 

Wyo.—State v. Lantzer, 99 P.2d 73, 55 
Wyo. 230. 

30 CJ. p 414 note 79. 

Abandoned co*ant 

In a homicide case, where accused 
was convicted of murder in the first 
degree, it was not error to permit the 
state to abandon a count in the indict- 
. ment for manslaughter and not to 

■ charge on that particular crime, the 

■ state having a right to abandon such 
count.—State v. Sage, 122 A. 827, 99 
N.J.Law 229. 

^ Entirely incredible evidence cannot 
form the basis of a charge on man- 
• slaughter.—Carlson v. People, 15 P.2d 
625, 91 Colo. 418. 

Evidence of intoxication as recLuiring 
p instruction 

(1) Evidence of drunkenness 
) which is not sufficient to reduce the 
•f homicide to manslaughter does not 
require an instruction on manslaugh- 

Ky!_Perciful v. Commonwealth, 279 

V S.W. 1062, 212 Ky. 073. 

18 Tex.—Rickman v. State, 134 S.W.-d 
6 668, 138 Tex.Cr. 191. 
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It has been held that it is error to give an instruc¬ 
tion on manslaughter in such a case,^^ and it has 
even been held that the court may instruct the jury 
that no issue of manslaughter is before them.^s and 
that their consideration should be confined to the 


questions of murder in the various degrees and ac¬ 
quittal.-® In accordance with the foregoing rule, an 
instruction on manslaughter is not necessary or 
proper where the evidence shows that the crime 
committed w-as murder and nothing less,2i or is such 


Va.—Little V. Commonwealth, 175 S. 

E. 767, 163 Va. 1020. 

(2) But where the evidence is such 
that, if accepted, it would have the 
effect of reducing the offense to man¬ 
slaughter, an instruction on man¬ 
slaughter IS proper.—Richardson v. 
Commonwealth, 144 S.W.2d 492, 2S4 
Ky. 319. 

Intent to hill 

Where manslaughter excludes any 
intentional killing, an instruction on 
manslaughter is unwarranted if the 
evidence shows an intent to kill, or 
fails to show’- the absence of such in¬ 
tent. 

Xeb.—Dean v. State, 259 N.W. 175, 

12S Xeb 466—Fields v. State, 250 

X.W. 63, 125 Neb 290. 

Wash.—State v. Hiatt, 60 P.2d 71, 

1S7 Wash. 226. 

Issue eliminated by reqnested in- 
stmction given 

In murder prosecution w’here ac¬ 
cused requested the court to advise 
the jury that, if they entertained a 
reasonable doubt regarding whether 
the killing w’as deliberate and pre¬ 
meditated, they must find accused 
not guilty, failure to instruct jury 
with reference to manslaughter w’as 
not error, since the requested in¬ 
struction removed from jury’s con¬ 
sideration any question of a crime 
less than that of murder.—People v. 
Crawford, 106 P.2d 219, 41 Cal.App. 
2d 198. 

On plea of guilty to charge of mur¬ 
der, an instruction on manslaughter 
is unnecessary.—Houston v. Com- 
monwrealth, 109 S.W.2d 45, 270 Ky. 
125. 

Facts not tending to show man¬ 
slaughter 

(1) Refusal to instruct on man¬ 
slaughter held not erroneous, in ab¬ 
sence of showing of sufficient pro¬ 
vocation, and where there was un¬ 
disputed interval between any pro¬ 
vocation and killing.—Shank v. Peo¬ 
ple, 247 P. 559, 79 Colo. 576. 

(2) In murder prosecution, failure 
to charge on law of voluntary man¬ 
slaughter W’as not error, w’here there 
W’as no evidence of a mutual combat 
or of an actual assault on accused 
or any equivalent circumstance to 
justify excitement of passion on the 
part of accused.—Allen v. State, 200 
S.E. 109, 187 Ga. 178, 120 A.L.R. 495. 

(3) Instruction on voluntary man¬ 
slaughter held not required under 
evidence showing provocation by 
words but no attempted assault on 
accused.—Brown v. State, 148 S.E. 
583, 168 Ga. 67L 


(4) In a prosecution for homicide, 
W’here there w’as no difficulty, no al¬ 
tercation, and no w’ord passed lead¬ 
ing u'p to the shooting, court did not 
err in refusing to give instruction 
on manslaughter.—^Weick v. Com- 
monw’ealth, 258 S.W. 90, 201 Ky. 632. 

(5) Evidence would not warrant 
finding of manslaughter where suitor 
shot fiancee after she had ridiculed 
and rejected him.—Commonwealth v. 
Scans. 175 X.E. 491, 275 Mass. 291. 

(6) In prosecution for murder, re¬ 
fusal of manslaughter instruction re¬ 
quested by accused, based on evi¬ 
dence that deceased had insulted ac¬ 
cused’s wife, and had threatened ac¬ 
cused’s life if the wife told accused, 
and that she did tell accused of de¬ 
ceased’s conduct and threat, held not 
error where the evidence clearly 
showed that the killing was about 
other matters, and that nothing w’as 
said about deceased's conduct toward 
w’ife of accused and threat at the 
time of the killing.—Jones v. State, 
92 So. 586, 129 Miss. 457. 

(7) Accused in murder prosecu¬ 
tion W’as not entitled to manslaugh¬ 
ter instruction on ground that he 
shot deceased because of excitement 
caused by fear that deceased W’Ould 
report him to officer for alleged bur¬ 
glary.—State V. Richardson, 102 S. 
W.2d 653, 340 Mo. 680. 

(S) "Where accused was prosecuted 
for murdering a colored woman with 
whom he had been living, and it ap¬ 
peared that, w’hile he was attempting 
to persuade her to return to him, 
she stated that she did not want him, 
that she had not been true to him 
and only wanted his money and had 
tried to dope him by the use of an 
offensive potion in his meals, and 
pulled a razor which accused 
snatched and thereupon shot her, an 
instruction as to voluntary man¬ 
slaughter W’as not required because 
of deceased’s language.—Common- 
w’ealth V. Newson, 120 A. 707, 277 Pa 
48. 

18. Ill.—People V. Schaffner, 46 N. 
E2d 989—People v. De Rosa, 39 
N.E.2d 1, 378 Ill. 557—People v. 
Newman, 195 N.E. 645, 360 Ill. 226. 

Ky.—Kelly v. Commonwealth, 83 S. 
W.2d 489, 259 Ky. 770—Maxey v. 
Commonwealth, 74 S.W.2d 336, 255 
Ky. 330. 

30 C.J. p 41'5 note 81. 

19. Ga.—Jones v. State, 142 S.E. 866, 
166 Ga. 251—Currie v. State, 126 
S.E. 835, 159 Ga. 775. 

Hawaii.—Territory v. Buick, 27 Ha¬ 
waii 28. 


Miss.—Hudson v. State, 188 So. 561, 
185 Miss. 677—Adams v. State, 167 
So. 59, 175 Miss. SCS. 

X.J.—State V. Pearce, 172 A. 575, 113 
X.J.Law 155. 

X.C.—State V. Rodman, 125 S.E. 486, 
ISS X.C. 720—State v. Ashbum! 
122 S.E. 833, 187 N C. 717—State 
V. Levy, 122 S.E. 386, 187 N.C. 5S1. 
Okl.—Davis v. State, 227 P. 848, 27 
Okl.Cr. 319. 

Pa.—Commonwealth v. Flax, 200 A. 
632, 331 Pa. 145—Common-wealth v. 
Yeager, 196 A. 827, 329 Pa. 81— 
Commonw'ealth v. Meleskie, 123 A. 
310, 278 Pa. 3S3—Commonwealth v. 
Spardute, 122 A. 161, 278 Pa. 37. 
Wash.—State v. Hiatt, 60 P.2d 71, 
187 Wash. 226. 

30 C.J. p 415 note 82, p 416 note S3. 
After defining manslaughter 
Where, under the evidence there 
were no facts shown w’hich would 
reduce the offense charged to man¬ 
slaughter, error cannot be predicat¬ 
ed on the failure of the court to 
charge specifically on the subject of 
manslaughter, where the court de¬ 
fined manslaughter in order to place 
clearly before them the true dif¬ 
ference betw’een murder and man¬ 
slaughter, and then clearly instruct¬ 
ed them that there was no issue of 
manslaughter before them—State v. 
Cianflone, 120 A. 347, 98 Conn. 454. 

20. N.C.—State v. Levy, 122 S.E. 
386, 187 N.C. 581. 

Okl.—Davis v. State, 227 P. 848 27 
Okl.Cr. 319. 

30 CJ. p 416 note 83. 

21 . Cal.—People v. Cancino, 73 P.2d 
1180, 10 Cal.2d 223. 

D.C.—Marcus v. U. S., 86 P.2d 854, 
66 App.D.C. 298—Preston v. U. S., 
SO P.2d 702, 65 App.D.C. 110. 

Ill.—People V. Schaffner, 46 N.E. 2d 
989—People v. Pokosa, 174 N.E. 
544, 342 Ill. 404—People v. White, 
143 N.E. 108, 311 Ill. 356. 

Ind.—Mack v. State, ISO N.E. 279, 
203 Ind. 355, 83 A.L.R. 1349. 

Ky.—Carsons v. Commonwealth, 47 S. 
W.2d 997, '243 Ky. 1—Perciful v. 
Commonwealth, 279 S.W. 1062 212 
Ky. 673. 

Miss.—Evans v. State, 184 So. 66, 184 
Miss. 369. 

Mo.—State v. Wright, 112 S.W.2d 571, 
342 Mo. 58—State v. Young, 286 S. 
W. 29, 314 Mo. 612—State v. Rob- 
inett, 279 S.W. 696—State v. Au- 
rentz, 263 S.W. 178—State v. Lee, 
259 S.W. 798, 303 Mo. '246-State 
V. Hayes, 247 S.W. 165. 

Neb.—Fields v. State, 250 N.W. 63, 
125 Neb. 290. 

N.C. — State v. Tate, 188 S.E. 91, 210 
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that a verdict of manslaughter would be unwarrant¬ 
ed, accused being under the evidence either guilty of 
murder or entirely innocent ,22 as where the evi- 
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dence shows clearly that the killing was either mur¬ 
der on the one hand, or justifiable,22 excusable,* 


K.C. 613—'State v. Keaton, 175 S.' 
k 296, 206 N.C. 682—State v. Lu¬ 
cas, 32 SE 962, 124 N.C. 825. 

Pa.— Commonwealth v. Yeager, 196 A. 
827, 329 Pa. 81. 

22 . Ala.—May v. State, 95 So. 279, 
209 Ala. 72. 

Ariz.—Kinsey v. State, 65 P.2d 1141, 

49 Ariz. 201. 

Ark.—Simmons v. State, 42 S.T\’’.2d 
549. 184 Ark. 373. 

<^a,l.—People v. Mitchell, 93 P.2d 121, 

14 Cal.2d 237—People v. Farring¬ 
ton, 2 P.2d 814, 213 Cal. 459, cer¬ 
tiorari denied Farrington v. Peo¬ 
ple of State of California, 52 S.Ct. 
456, 2S5 U.S. -530, 76 L.Ed. 926— 
People V. Mott. 297 P. 23. 211 Cal. ' 
744 —People v. Mandel, 120 P.2d 
921, 48 Cal.App.2d 806—People v. 
King, 85 P.2d 928, 30 Cal.App.2d 
185—People v. Hickok, S3 P.2d 39, 

28 Cal.App.2d 574—People v, Du 
Bois, 60 P.2d 190, 16 Cal.App.2d 81 
—People V. Maher, *42 P.2d 89, 5 
Cal.App.2d 134. 

Ga.—Reed v. State, 187 S.E. 91, 182 
Ga. 885—O’Neal v. State, 158 S E. 
51, 172 Ga. 526—Screven v. State, 
150 S.E. 558, 169 Ga. 384—Robin¬ 
son V. State, 122 S.E. 886, 158 Ga. 
47. 

Ill.—People V. De Rosa, 39 N.E.2d 1, 
378 Ill. 557—People v. Price, 20 N. 
E.2d 61, 371 Ill. 137, certiorari de¬ 
nied Price V. People of State of 
Illinois, 60 S Ct. 94, 308 U.S. 551, 
S4 L.Ed. 463—People v. Moore, 14 
N.E.2d 494, 368 Ill. 455—People v. 
Newman, 195 N.E. 645, 360 Ill. '226 
—People V. Hauke, 167 N.E. 1, 335 
Ill. 217—People v. Brown, 158 N. 
E. 403, 326 Ill. 640—People v. Jar¬ 
vis, 138 N.E. 102, 306 Ill. 611. 

Kan.—State v. Uhls, 247 P. 1050, 121 
Kan. 377, rehearing denied 249 P. 
597, 121 Kan. 587. 

Ky.—Canada v. Commonwealth, 136 
S.W.2d 1061, 281 Ky. 641—Tett v. 
Commonwealth, 90 S.W.2d 12, 262 
Ky. 209—^Kelly v. Commonwealth, 
83 S.W.-Sd 489, 259 Ky. 770—Tap- 
pan V. Commonwealth, 54 S.W.2d 
333, 245 Ky. 750—Turner v. Com¬ 
monwealth, 13 S.W.2d 533. 227 Ky. 
520—Stephens v. Commonwealth, | 
11 S.W.2d 111, 226 Ky. 437—Har¬ 
ris V. Commonwealth, 283 S.W. 
1063, 214 Ky. 787. 

Miss.—^Hudson v. State, 188 So. 561, 
185 Miss. 677—Adams v. State, 167 
So. 59, 175 Miss. 868—Winchester 
V. State, 142 So. 454, 163 Miss. 462 
—Ealy V. State, 91 So. 417, 128 
Miss. 715. 

Mo.—State v. Jackson, 48 S.W:2d 936 
—State V. Dodson, 29 S.W.2d 60— 
State V. Yeager, 12 S.W.2d 30— 
State V. Boston, 256 S.W. 744. 

Neb.—Simmons v. State, 197 N.W. 


398, 111 Neb. 644, certiorari denied 
S mmons v. Fenton, 45 S.Ct. 514. 
26S U.S. 596, 69 L.Ed. 1162. 

Nev.—State v. Fisko, 70 P.2d 1113, 

58 Nev. 65. 

X.j.—State V. Fearce, 172 A. 575, 
113 N.J.Law 155. 

N.M.—State v. Luttrell, 212 P. 739, 28 
N.M. 393. 

N.C.—State v. Levy, 122 S.E. 386, 187 
N.C. 581. 

Okl.—Kidd V. State, Cr.. 136 P.2d 
210—Oglesby v. State, 38 P.2d 32, 

56 Okl.Cr. 286—Lattimer v. State, 

21 P.2d 512, 54 Okl.Cr. 270—Carle 
V. State, 244 P. 833, 34 Okl.Cr. 24 
—Davis V. State, 227 P. 848, 27 
Okl.Cr. 319. 

Pa.—Commonwealth v. Flax, 200 A. 
632, 331 Pa. 145—Commonwealth v. 
Yeager, 196 A. 827, 329 Pa. 81— 
Commonwealth v. Spardute, 122 A. 
161, 278 Pa. 37. 

S.C.—State V. Bealin, 23 S.E 2d 746. 
Tex.—Rickman v. State, 134 S.W.2d 
668, 138 Tex.Cr. 191—Bradley v. 
State, 277 S.W. 147, 102 Tex.Cr. 41. 
Wash.—State v. Hiatt, 60 P.2d 71, 
187 Wash. 226—State v. Whitfield, 
2'24 P. 559, 129 Wash. 134. 

30 C.J. p 416 note 84. 

Although evidence is wholly cir¬ 
cumstantial, the rule nevertheless 
applies. 

Ariz.—Antone v. State, 65 P.2d 646, 
49 Ariz. 168. 

Ky.—Combs V. Commonwealth, 165 
S.W.2d 832—Higgs v. Common¬ 
wealth, 75 S.W.2d 21, 2-55 Ky. 547— 
Payne v. Commonwealth, 75 S.W. 
2d 14, 255 Ky. 533. 

Where accused is charged as acces¬ 
sary, evidence tending to show that 
the principal was guilty of man¬ 
slaughter does not require a man¬ 
slaughter instruction as regards the 
alleged accessary, since, if the prin¬ 
cipal were to be found guilty of man¬ 
slaughter, the alleged accessary 
would be entitled to an acquittal, 
there being no such offense as acces¬ 
sary to manslaughter. 

Mo.—State v. Robinett, 279 S.W. 696. 
S.C.—^State V. Jennings, 158 S.E. 687, 
160 S.C. 348. 

Poisoning 

In a prosecution for homicide by 
poisoning, where the question is 
whether accused is guilty of murder 
or entirely innocent, a charge on 
manslaughter is not warranted. 
Iowa.—State v. Flory, 210 N.W. 961, 
203 Iowa 918. 

Ky.—Tipton V. Commonwealth, 268 S. 

W. 789, 207 Ky. 101. 

1 ^ 0 .—State V. Hancock, 104 S.W.2d 
241, 340 Mo. 918. 

Neb.—Wever v. State, 238 N.W. 736, 
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121 Neb. 816—Davis v. State, 215 
N.W. 785, 116 Neb. 90. 

23. Cal.—People v. Manzo, 72 P.2d 
119, 9 Cal.2d 594. 

Ga—Green v. State, 25 S.E.2d 502 
Irwin v. State, 22 S.E.2d 499 
Johnson v. State, 161 S.E. 590, 173 
Ga. 734—Scott v. State, 120 S.E. 
773, 157 Ga. 124. 

Miss.—Hudson v. State, 188 So. 561, 
185 Miss. 677—Adams v. State, 167 
So. 59, 175 Miss. 868—Leavell v. 
State, 92 So. 630, 129 Miss. 579. 

Mo.—State v. Crouch, 124 S.W.2d 
1185—State v. Carroll, 62 S.W.2d 
863, 333 Mo *558—State v. Perno, 

23 S.W.2d 87—State v. Wade, 270 
S.W. 298, 307 Mo. 291—State v. 
Lloyd. 263 S.W. 212. 

Okl.—Akes V. State, 239 P. 187, 31 
Okl.Cr. 386. 

Tex—^Warn v. State, 300 SW. 67, 
108 Tex.Cr. 326—Bridges v. State, 
271 S.W. 87, 99 Tex.Cr. 627. 

Wash.—State v. Hiatt, 60 P.2d 71, 
187 Wash. 226. 

30 C.J. p 416 note 85. 

24. Okl.—Oglesby v. State, 38 P.2d 
32, 56 Okl.Cr. 286. 

Insamty 

(1) Where accused is either guilty 
of murder or not guilty by reason of 
insanity, a charge on manslaughter is 
not warranted. 

Ala.—Sheppard v. State, 10 So.2d S2'2. 
Ariz—Poster v. State, 294 P. 268, 37 
Ariz. 281. 

Qal.—People v. Rucker, 54 P.2d 508, 
11 Cal App.2d €09. 

Ky.—Perciful v. Commonwealth, 279 
S.W. 1062, 212 Ky. 673. 

Miss— Winchester v. State, 142 So. 
454, 163 Miss. 462. 

Okl.—Fray v. State, 285 P. 142, 46 
Okl.Cr. 260. 

(2) So it has been held that in a 
prosecution for murder, evidence of 
mental deterioration and insanity of 
accused did not require giving of in¬ 
structions on manslaughter since if. 
by reason of insanity, accused did 
not know the nature and quality of 
his act he was absolved from all 
guilt and in whatever lesser degree 
his mind was affected he was amen¬ 
able to punishment as one of normal 
mind.—State v. Fisko, 70 P.2d 1113. 
58 Nev. 65. 

(3) However, it has also been held 
that the trial court did not err in 
giving voluntary manslaughter in¬ 
struction under evidence of accused’s 
insanity resulting from delirium tre¬ 
mens, since accused's condition may 
have deprived him of the malice es¬ 
sential to murder.—Horn v. Common¬ 
wealth, Ky., 167 S.W.2d 58. 
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accidentalr® or self-inflicted-® homicide on the oth¬ 
er, or where the murder is not disputed and the 
only issue is as to who committed the crime,or 
where the homicide was committed in the perpetra¬ 
tion of another felony, and by statute or at common 
law the killing under such circumstances is declared 
to be murder.-S Where an instruction on man¬ 
slaughter is not necessary or proper, an instruction 
on imperfect self-defense is unwarranted.^^ 

Request for instruction. It has been held that, 
where the issue of manslaughter is clearlv involved 
and the evidence justifies it, an instruction thereon 
should be given without a request therefor,2® and 
even though accused contends that voluntary man¬ 
slaughter is not involved but where such issue 
is not clearly involved it is not error to omit such 
a charge in the absence of a proper request there- 
for.32 Such an instruction may be given at the re¬ 
quest of the prosecution where accused’s testimony 
is sufficient to justify a verdict of manslaughter.^® 

Where a statute authorizes a conviction of man¬ 
slaughter on cz*ery trial for murder^ the court should 
in all trials for murder,®^ and whether or not re¬ 
quested to do so,®® instruct the jury that they may 

25, Mo.—State v. Bartley, S4 S.W.2d 
637, 337 Mo. 229. 

Pa.—Commonwealth v. Robinson, 157 
A. 6S9, 303 Pa. 3C2. 

2a Ill.—People V. Grant, 144 N.E. 

813, 313 Ill. 69. 

XTegativingr manslaugrliter 
In a prosecution for murder, where 
the defense apparently was suicide, 
an instruction to find accused guilty 
of murder if he killed deceased not in 
defense of himself and not under 
circumstances reducing the offense 
to manslaughter was not erroneous 
as raising the theory of manslaugh¬ 
ter in the absence of any evidence 
thereof.—Foster v. State, 296 S.W. 

537, 107 Tex.Cr. 376. 

27. Colo.—Flor v. People, 215 P. 875, 

73 Colo. 403—Mitsunaga v. People, 

129 P. 241, 54 Colo. 102. 

Ky.—Davenport v. Commonwealth, 

145 S.\V.2d 1054, 285 Ky. 628— 

Payne v. Commonwealth, 75 S.W. 

2d 14, 255 Ky. 533. 

N.J.—State V. Pearce, 172 A. 575, 

113 N.J.Law 155. 

S.C.—State V. Bealin, 23 S.E.2d 746. 

28. Cal.—People v. Johnson, 25 P.2d 
408, 219 Cal. 72. 

Ga.—Honea v. State, 181 S.E. 416, 

181 Ga. 40. 

Ill.—People V. Payne, 194 M.E. 539, 

359 Ill. 246—People v. Krauser, 

146 N.E. 593, 315 Ill. 485. 

Ind.—Mack v. State, ISO NE. 279, 203 

Ind. 355, 83 A.L.R. 1349—Cole v. 

State, 134 N.E. 867, 192 Ind. 29. 

Ky.—Maxey v. Commonwealth, 74 S. 

W.2d 336, 255 Ky. 330—Powers v. 


find accused guilty of manslaughter, regardless of 
the fact that the evidence may prove the graver of¬ 
fense of murder to have been committed;®® but it 
has also been held that the jurors should be in¬ 
formed and understand that they should not render 
a verdict of manslaughter in a case of deliberate 
murder.®"^ Such a charge must be given notwith¬ 
standing accused's counsel asserts that the only is¬ 
sue is the sanity of accused.®® It need not be given 
on a prosecution for being an accessary before the 
fact to a murder.®® 

In prosecution for ''m%irder without malice/' In 
Texas, where the crime of manslaughter has been 
abolished and replaced by an offense known as 
‘'murder without malice," an instruction on the lat¬ 
ter is warranted where, and only where, an issue 
thereon is properly raised by the evidence.^® In 
the several subdivisions of this section, Texas cases 
dealing with the necessity and propriety of instruc¬ 
tions on manslaughter under the former statute are 
cited as to the points decided for whatever value 
they may still have. 

b. Form and Sufficiency G-enerally 

An instruction on manslaughter should fully and 

Ga. 408—Dickey v. State, 3 S E.2d 
■238, 60 Ga.App. 199. 

Ky.—House v. Commonwealth, 65 S. 

W.2d 997, 251 Ky. 834. 

30 C.J. p 408 note 25. 

32. Colo.—Mow V. People, 72 P. 1069, 
31 Colo. 351. 

30 C.J. p 408 note 26. 

Whore issue is raised solely by ac¬ 
cused's staiement, failure to charge 
thereon is not error in the absence 
of a request.—Felder v. State, 13 S. 
E.2d 455, 191 Ga. 600—Thompson v. 
State, 11 SE2d 795, 191 Ga. 222— 
Massey v. State, 11 S.E.2d 186, 191 
Ga. 44—Hill v. State, 150 S.E 587, 
169 Ga. 455—Mars v. State, 135 S.E. 
410, 163 Ga. 43—Batchelor v. State, 
132 S.E. 624, 162 Ga. 7—Jackson v. 
State, 128 S.E. 679, 160 Ga. 565. 

33. Cal.—People v. Best, 57 P.2d 
168, 13 Cal.App.2d 606. 

Miss.—Springer v. State, 92 So. 633, 
129 Miss. 589—Watson v. State, 72 
So. 836, 112 Miss. 16. 

34. La.—State v. Vial, 96 So. 796, 
153 La. 883. 

30 C.J. p 418 note 95. 

35. La.—State v. Vial, supra. 

3S. La.—State v. Vial, supra. 

37. La.—State v. Birbiglia, 88 So. 

533, 149 La. 4. 

30 C.J. p 418 note 97. 
sa La.—State v. Patton, 12 La.Ann. 
•288. 

39. La.—State v. Kinchen, 52 So. 
185, 126 La. 39. 

40. Tex.—Bridges v. State, 83 S.W. 
2d 671, 128 Tex.Cr. 544. 


. Commonwealth, 246 S.W. 436, 197 
Ky. 154. 

Mass —Commonwealth v. Heinlein, 
152 N.E. 380, 256 Mass. 387. 

Mo.—State v. Wright, 112 S.W.2d 571, 
342 Mo. 58—State v. Yeager, 12 S. 
W.2d 30—State v. Robinett, 279 
S.W. 696. 

Mont.—State v. Reagin, 210 P. 86, 64 
Mont. 481. 

N.J.—State V. Pearce, 172 A. -575, 113 
N.J.Law 155. 

Okl.—Lovett V. State, 1 P.2d 800, 51 
Okl.Cr. 324—Davis v. State, 227 P. 
848, 27 OkLCr. 319. 

Pa.—Commonwealth v. Meleskie, 123 
A, 310, 278 Pa. 3S3. 

Wash.—State v. Anderson, 116 P.2d 
346, 10 Wash.2d 167—State v. 

Whitfield, 224 P. 559, 129 Wash. 
134. 

30 C.J. p 416 note 87. 

29, Mo.—State v. Painter, 44 S.W.2d 
79, 329 Mo. 314—State v. McNeese, 
284 S.W. 785. 

Imperfect self-defense see supra § 
114. 

30, Cal.—People v. Best, 57 P.2d 168, 
13 Cal.App.2d 168. 

Ga.—Shafer v. State, 13 S.E.2d 798, 
191 Ga. 722—Little v. State, 139 S. 
E. 37, 164 Ga. 509. 

Ky.—House v. Commonwealth, 65 S. 

W.2d 997, 251 Ky. 834. 

NM.—State v. Davis, 14 P.2d 267, 
36 N.M. 308. 

30 C.J. p 408 note 24. 

31, Cal.—People v. Best, 57 P.2d 168, 
13 Cal.A'pp.2d 606. 

Ga.—Perry v. State, 195 S.E. 175, 185 
220 
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clearly define and explain the law relating to the essential 
elements of manslaughter as applied to the facts of the 
case. 

An instruction as to manslaughter should submit 
the issue affirmatively, and not merely in a negative 
manner,^! and should fully and clearly define and 
explain’the law relating to the essential elements of 
manslaughter, as applied to the facts of the case.^“ 
Such an instruction, substantially in the language of 


the statute, is sufficient where its terms are easily 
understoodand it is not error to give boA the 
statutory definition and the long established and 
often approved definition of manslaughter, as known 
to the common law.^'* 

It is, however, error to give and proper to re¬ 
fuse an instruction which misstates the law,^® or is 
vague or indefinite,^ misleading,^’ confusing,^® am- 


41. Tex.—Johnson v. State, 43 Tex. 
gl2—Powdrill v. State, 138 S.W. 
114, 62 Tex.Cr. 442. 

42 Ala.—Redus v. State, 9 So.2d 914 
—Pippin V. State, 97 So. 615. 19 
Aia.App. 384. 

_People V. Durand, 14'5 N.E. 16i, 

313 Ill. 5S2. 

_Patton V. Commonwealth, 159 S. 

W ■’d 1006, 289 Ky. 627— Siler v. 
Commonwealth, 134 S.W.2d 945, 280 
Ky. S30— Rains v. Commonwealth, 
10 * SW.2d 643. 226 Ky. 173. 

Tex.—Curlee v. State. 282 S.W. 580, 
104 Tex.Cr. 15. 

30 C.J. P 408 note 30. 

Definition and elements of man¬ 
slaughter see supra §§ 37-67. 
Disting-uishing voluntary and invol¬ 
untary manslaughter 
In prosecution for murder in the 
first degree, instruction defining man¬ 
slaughter as being unlawful killing 
of another without malice held suffi¬ 
cient without distinguishing between 
voluntary and involuntary man¬ 
slaughter, especially where jury 
found both purpose and malice.— 
Lloyd V. State, 189 N.E. 406, 206 Ind. 

3 : 59 . 

Terms properly defined 

(1) Generally.—Pelfrey v. Com¬ 
monwealth. 57 S.W.2d 474. 247 Ky. 
484. 

(2) “Culpable negligence.”—Cut- 
shall V. State, 4 So.2d 289, 191 Miss. 
704—Gregory v. State, 118 So. 906, 
152 Miss. 133. 


(3) “Willful.”—^W’oodall v. Com¬ 
monwealth, 50 S.W.2d 939, 244 Ky. 
3-20. 

Murder without malice instruction 
held sufficient.—Holland v. State, 61 
S.W.2d 838, 124 Tex.Cr. 348. 
Xustructions held not improper or er«. 
roueous 
(1) Generally. 

Ark.—Clark v. State, 259 S.W. 378, 
163 Ark. 180. 

Cal.—People v. Carrillo, 286 P. 493, 
104 Cal.App. 586. 

Fla.—Hu^st V. State, 166 So. 828, 123 
Fla. 315. 

Ga.—Reed v. State, 25 S.E.2d 692 
Frazier v. State, 22 S.E.2d 404 
Shafer v. State, 13 S.E.2d 798, 191 
Ga. 722—Hughes v. State, 127 S.E. 
113, 159 Ga. 828. error denied 46 
S.Ct. 201, 229 U.S. 539, 70 L.Ed. 
401—Jackson v. State, 120 S.E. 535, 
156 Ga. 842—Booker v. State, 114 


S.E. Til, 154 Ga. 538—Hanks v. I 
State, 174 S.E. 151, 48 Ga.App. 832 
—Martin v. State, 157 S.E. 113, i 
42 Ga.App- 591. 

Xnd—Cole v. State, 134 N.E. 867, 192 1 
Ind. 29. ^ ' 

Kv.— Garrett v. Commonwealth, 285 , 
S.W. 203. 215 Ky. 484— Saylor v. 
Commonwealth, 276 S.W. 841, 210 
Ky. 796. 

La.—State v. Williams. 112 So. 373, 
163 La. 484. 

Mo.—State v. Pillow, 169 S.W.2d 414 
—State V. Glass, 300 S.W. 691, 318 
Mo. 611. 

jsr C.—state V. Smith, 20 S E 2d 313, 
2 n NC. 278—State v. Hodgin, 186 
s'e 495, 210 N.C. 371—State v. 
Hardee, 135 S.E. 345. 192 N.C. 533. 

S c. —State V. Graham, 159 S.E. 838, 
161 S.C. 362. 

SjD.—State v. Godlasky, 195 
832, 47 S.D. 36. 

Tex.—St. Clair v. State. 284 S.W. 571, 
104 Tex.Cr. 423—^T\’’ilson v. State, 
242 SW. 224, 92 TexCr. 118. 

Va,— Reynolds v. Commonwealth, 112 
S.E. 707, 133 Va. 7G0. 
ly^ryo.—Espy v. State, 92 P.2d 549, 54 
Wyo. 291. 

(2) For using particular terms. 

Ky._Bynum v. Commonwealth, 59 S. I 

W.2d 550, 248 Ky. 564—Clark v. 
Commonwealth, 13 S.W.2d 2'50, 227 
Ky. 418. 

S.C.—State V. Cameron, 135 S.E. 364, 
137 S.C. 371. 

Tex.—Robinson v. State, 274 S.W. 
137, 100 Tex.Cr. 424. 


(3) For failure to define particular 

terms. ,, 

Ga.—Overman v. State, 1 S.E.Ld -0, 

187 Ga. 396. 

Ky._Pelfrey v. Commonwealth, 75 S. 

W.2d 510, 255 Ky. 768— Shelton v. 
Commonwealth, 75 S.W.2d 494, 2oo 
Ky 745— Brummett v. Common¬ 
wealth, 31 S.W.2d 391, 235 Ky. 322. 
3 ^ 0 .—State V. Cade, 34 S.W.2d 82, 
326 Mo. 1132. 

43. Cal.—People v. Kelly, 234 P. 110, 
70 Cal.App. 519. 

Ga.—Overman v. State, 1 S.E.2d 20, 
1S7 Ga. 396—^Bryant v. State, 121 
S.E. 574, 157 Ga. 195—Jones v. 
State, 114 S.E. 326, 154 Ga. 423. 

Kan._State v. Vandruff, 264 P. 1060, 

125 Kan. 496. 

Mo.—State v. Bradford, 24 S.W.2d 
993, 324 Mo. 695. 


Nev.—State v. Lewis, 91 P.2d 820, 

59 Nev. 262. 

30 C-J. p 409 note 31. 

Exact statutory language need not 
be given.—Morton v. State, 10 S.E.2d 
S36, 190 Ga. 792. 

44. S C.—State v. Brown, 60 S.E. 
945. 79 S.C. 390—State v. Hampton, 

60 S.E. 669, 79 S.C. 179. 

45. Ala.—Roberson v. State, 117 So. 
412, 217 Ala. 696. 

Ga.—Brown v. State, 174 S.E. 536, 
178 Ga. 772—Reed v. State, 135 S. 

E. 748, 163 Ga. 206—Sheppard v. 
State. 119 S.E. 425. 30 Ga.App. 
660. 

Ill_—People V. Buzan, 184 N.E. 890, 
351 Ill. 610. 

]\Iiss.—Holmes v. State, 118 So. 431, 
151 Miss. 702. 

Mo.—State v. Baublits, 27 S.W.2d 16, 
324 Mo. 1199. 

S.C.—State V. King, 155 S.E. 409, 158 
S.C. 251. 

Wash.—State v. Ramser, 136 P.2d 
1013. 

UeqLuested instruction properly re¬ 
fused where it required inference to 
make it correct—Norris v. State, 191 
S.E 37o, 184 Ga. 397. 

46. Ala.—Redus v. State, 9 So.2d 
914. 

- Ga.—Clements v. State, 81 S.E. 1117, 
141 Ga. 667. 

Okl.—^Darden v. State, 273 P. 1027, 42 
' Okl.Cr. 6. 

' 47. Ala.—Redus v. State, 9 So.2d 914 

_ Pippin V. State, 97 So. 615, 19 

[• Ala.App. 384. 

Ga.—Brown v. State, 174 S.E. 536, 178 
, Ga. 772. 

Ill.—People v. Bradley, 155 N.E. 301, 

1. 324 Ill. 294. 

\ N.C.—State v. Lee, 136 S.E. 877, 193 
5 N.C. 321. 

_ Tex.—Mason v. State, 255 S.W. 9S6, 
!. 96 Tex.Cr. 48—Cooper v. State, 247 

2, S.W. 549, 93 Tex.Cr. 74. 

30 C.J. P 409 note 34. 

Instructions held not misleading 

), Ill._people v. Kessler, 164 N E. 840, 

333 Ill. 451—People v. Tokoly, 144 
N.E. 808, 313 Ill. 177. 

>1 30 C.J. P 409 note 34 [a]. 


48. Cal.—People v. Lloyd, 275 P. 

1010, 97 Cal.App. 664. 

Idaho.—State v. Copenbarger, 16 P. 

2d 383, 52 Idaho 441. 

Mo.—State v. Bnyard, 108 S.W.2d 337. 
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biguous,^^ or argumentative,^^ or which omits to 
charge as to some essential element of the offense, 
or ignores or excludes proper consideration of ma¬ 
terial issues or evidence.^- or is inapplicable under 
the evidence,or places on the state the burden of 
proving more than the law requires,®'^ or which sin¬ 
gles out a particular portion of the evidence and 
predicates the charge thereon.®^ 

The jury may be instructed on as many theories 
on which accused may be found guilty as are log¬ 
ically deducible from the evidence;^® but it is er¬ 
ror to instruct the jury that they may find accused 
guilty if they find that the killing occurred in a cer¬ 
tain manner, which manner is different from, and 
not embraced by, the charges contained in the in¬ 
dictment or information.^^ Jn a prosecution for 


manslaughter, an instruction is not erroneous be¬ 
cause it defines higher grades of homicide where 
such definitions are given only to make clearer the 
elements of manslaughter.®^ The effect of the in¬ 
struction should be to inform the jury that murder 
differs from manslaughter in that in murder the ele¬ 
ment of malice always exists, whereas manslaugh¬ 
ter is the unlawful killing of a human being with¬ 
out premeditation and without malice, express or 
implied but it is error to instruct that the prac¬ 
tical difference between murder in the second de¬ 
gree and manslaughter is one of maximum penal- 

ty.60 

Invading province of jury. The trial judge dis¬ 
charges his duty when he states the law of man¬ 
slaughter, and he should be careful not to invade 


49. Cal.—People v. Lloyd, 275 P. 
1010, 97 Cal.App. 664. 

50- Ala.—Husch v. State, 100 So. 
321, 211 Ala. 274. 

Ga.—Ero'n’n v. State, 174 S.E. 536, 
17S Ga. 772. 

51. Ga.—Drown v. State, supra. 

Ky.—Strange v. Commonwealth, 70 

S.W.2d 972, 254 Ky. 57—Bradley v. 
Commonwealth, 257 S.W. 11, 201 
Ky. 413. 

Miss.—Busby v. State, 170 So. 140, 
177 Miss. C8, setting aside 168 So. 
286. 

Okl.—Darden v. State, 273 P. 1027, 
42 Okl.Cr. 6. 

30 C.J. p 409 note 35. j 

Omission of particniaj: words 

(1) The omission of the word 
“feloniously” from an instruction on 
manslaughter is not erroneous.— 
Adams v. Commonwealth, 279 S.W. 
332, 212 Ky. 334—30 C.J. p 409 note 
35 [b]. 

(2) But it has been held that an 
instruction omitting the words "will¬ 
fully.” “feloniously,” or words of 
like import after word “indictment,” 
is defective.—Centers v. Common¬ 
wealth. 72 S.W.2d 423, 254 Ky. 733. 
Absence of self-defense 

One who kills another in sudden 
passion arising from adequate cause 
might act in self-defense, and where 
both issues are raised by testimony 
it is better practice to qualify a 
charge dealing with manslaughter 
with the phrase “and not in self- 
defense.”—Meador v. State, 253 S. 
W. 297, 94 Tex.Cr. 608. 

52. Cal.—People v. McGann, 230 P. 
169, 194 Cal. 688. 

Ga.—Patterson v. State, 184 S.E. 309, 
181 Ga. 698. 

Ky.—^Williams v. Commonwealth, 81 
S.W.2d 891, 258 Ky. 830. 

N.H.—State v. Rheaume, 116 A. 758, 
80 N.H. 319. 

N.C.—State v. Wooten, 133 S.E. 161, 
192 N.C. 36. 


I Tex.—Morales v. State, 8 S.W.2d 152, 

[ 110 Tex.Cr. 81—^Hanners v. State, 

300 S.W. 71. 108 Tex.Cr. 302— 
Carter v. State, 262 S.W. 79, 97 
Tex Cr. 508—Brookreson v. State, 
242 S.W. 234, 92 Tex.Cr. 67. 

30 C.J. p 409 note 36. 

Instructions held not erroneous 

(1) As excluding issues or evi¬ 
dence generally. 

Ga.—Rozier v. State, 170 S.E. 241, 
177 Ga. 420—Bryant v. State, 165 
S.E. 250, 175 Ga. 362. 

Mo.—State v. Flinn, 96 S.W.2d 506. 

(2) As excluding any idea of jus¬ 
tifiable homicide. 

Ga.—Hanks v. State, 174 S.E. 151, 
48 Ga.App. 832. 

Tex,—Couch v. State, 279 S.W. 821, 
103 Tex.Cr. 188. 

(3) As excluding theory of acci¬ 
dental killing.—^People v. Casey, 183 
N.E. 616, 350 Ill. 522. 

(4) As conditioning consideration 
of manslaughter on finding of mu¬ 
tual combat.—Baker v. State, 115 S. 
E. 119, 154 Ga. 716. 

(5) As limiting jury to manslaugh¬ 
ter.—Jones V. State, 174 So. 546, 178 
Miss. 636. 

53. Ark.—Lewis v. State, 244 S.W. 
458, 155 Ark. 205. 

Ga.—Cone v. State, 18 S.E.2d 850, 
193 Ga. 420—^Dupre v. State, 113 
S.E. 428, 153 Ga. 798—Dudley v. 
State, 19 S.B.2d 833, 67 Ga.App. 
256—Swearingen v. State, 11 S.E. 
2d 423, 63 Ga.App. 605—Hanks v. 
State, 174 S.E. 151, 48 Ga.App. 832. 
Ky.—Shoupe v. Commonwealth, 171 
S.W. 2d 447—Pennington v. Com¬ 
monwealth, 16 S.W.2d 1058, 229 Ky. 
249. 

Miss.—Irby v. State, 185 So. 812, 186 
Miss. 161—^Vance v. State, 183 So. 
280, 182 Miss. 840. 

Neb.—Chadek v. State, 294 N.W. 384, 
138 Neb. 626. 

N.C.—State v. MeHafCey, 138 S.E. 
337, 194 N.C. 28—State v. Lee, 136 
S.E. 877. 193 N.C. 321. 
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Tex.—Bryant v. State, 271 S.W. 610, 
99 Tex.Cr. 600—Hays v. State, 252 
S.W. 521, 94 Tex.Cr. 498. 

Wis.—State v. Genova, 8 N.W.2d 260. 
Instructions held improper 

(1) Instruction that accused could 
not be convicted of murder if he did 
not enter house with intent to steal 
held properly refused, where undis¬ 
puted evidence showed entry with 
burglarious intent and killing 
amounting to murder in the first 
degree.—People v. Johnson, 25 P.2d 
408, 219 Cal. 72. 

(2) Refusing, in prosecution for 
assault to murder, instruction relat¬ 
ing to manslaughter based on imma¬ 
terial excluded matters held not er¬ 
ror.—People v. Galloway, 286 P. 476, 
104 CahApp. 422. 

54s. Ala.—French v. State, 141 So. 
713, 25 Ala.App. 53, certiorari de¬ 
nied 141 So. 717, 225 Ala. 8—Pip¬ 
pin V. State, 97 So. 615, 19 Ala.App. 

384. 

Cal.—People v. Crow, 120 P.2d 686, 
48 Cal.App.2d 666. 

55. Tex.—Green v. State, 105 S.W. 
205, 52 Tex.Cr. 44. 

56. Cal.—People v. Sica, 245 P. 461, 
76 Cal.App. 648. 

57. Fla.—Patrick v. State, 158 So. 
101, 117 Fla. 432. 

58. Fla.—Hulst v. State, 166 So. 828, 
123 Fla. 315. 

58. Mo.—State v. Hart, 274 S.W. 

385, 309 Mo. 77. 

30 C.J. p 410 note 38. 

Deliberation 

Instruction on manslaughter held 
not erroneous in defining it to be 
intentional killing without malice 
and without premeditation, but say¬ 
ing nothing about absence of “delib¬ 
eration.”—State V. Malone, 62 S.W. 
2d 909, 333 Mo. 594. 

60. Mich.—People v. Sauerbier, 139 
N.W. 260. 173 Mich. 521. 
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the province of the jury by instructions tending to 
prevent or restrict their consideration of matters 
properly before them;6i and an instruction is er¬ 
roneous which tends to preclude a conviction of 
manslaughter or of some degree thereof of which 
there is evidence 

Conviction of manslaughter on former trial. 
Where, on a trial for murder, accused is convict¬ 
ed of manslaughter and thereby acquitted of mur¬ 
der, the court on a subsequent trial for manslaugh¬ 
ter the first conviction having been set aside, may 
instruct the jury that, if they believe accused to be 
guilty of murder, that of itself will not justify them 
in acquitting him of manslaughter, inasmuch as the 
law only regards him as guilty of manslaughter,®* 
although in ordinary cases such an instruction would 
be erroneous.®^ 

c. Particular Matters 

(1) Degree of manslaughter 

(2) Involuntary manslaughter and neg¬ 

ligent homicide 

(3) Adequate cause or provocation 

(4) Cooling time 

(5) Other matters 


(1) Degree of Manslaughter 


Proper instructions shouid be given as to all degrees 
of manslaughter which are applicabie under 
supported by the evidence: but an instruction shouid not 




Where by statute there are degrees of manslaugh¬ 
ter, and the evidence in a prosecution for murder 
calls for an instruction on manslaughter, all the dif¬ 
ferent degrees which are applicable under any the¬ 
ory of the case should be defined and explained, 
but an instruction as to a degree to which the is¬ 
sues and evidence have no application is not re¬ 
quired, and, if requested, may properly be refused. 
Under an indictment charging manslaughter in the 
first degree, instructions should be given on 
degrees which are put in issue by the evidence. 


(2) Involuntary Manslaughter and Negligent 
Homicide 


A proper instruction on Involuntary manslaughter or 
negligent homicide shouid be given where, and only 
where, the evidence is such as to support a finding l^ha 


negligence. 

Where it clearly appears from the evidence that 
accused is either guilty of murder or voluntary man¬ 
slaughter or innocent, involuntary manslaughter or 
negligent homicide is not involved and an instruc- 


61. Ga.— Patterson v. State, 184 S. 

E. 309, 181 Ga. 698, 

30 C.J. P 410 note 42. 

Instruction as to degree of crime as 
invading province of jury general¬ 
ly see infra § 398. 

IxLStractions held not ohjectionahle 
on this ground.—State v. Norton. 286 
N’.W. 476, 227 Iowa 13. 

62. Ga.— McIntosh v. State, 13 S.E. 
2d 770, 191 Ga. 736 —Patterson v. 
state. 184 S.E. 309, 181 Ga. 698. 

lo^va.—State v. Shannon, 243 N.W. 

507, 214 Iowa 1093. 

N.C.—State v. Lee, 136 S.E. 877, 193 
N.C. 321. 

Pa.—Commonwealth v. Carroll, 191 
A. 610, 326 Pa. 135. 

Va.—Tucker v. Commonwealth, 167 
S.E. 253, 159 Va. 1038. 

30 C.J. p 410 note 43. 

63. Ill.—Barnett v. People, 54 Ill. 
325. 

La.—State v. Elmore, 155 So. 896, 
899, 179 La. 1057, quoting Corpus 
Juris. 

64. Ill.—Barnett v. People, 54 Ill. 
325. 

65. Ga.—Morris v. State, 167 S.E. 
509, 176 Ga. 243. 

N.Y.—People v. Voelker, 221 N.T.S. 

760, 220 App.Div. 528. 

Okl.—Sweet v. State, 95 P.2d 242, 
68 Okl.Cr. 44—Tucker v. State, 92 
P.2d 595, 66 Okl.Cr. 335—Clark v. 
State, 73 P.2d 481, 63 Okl.Cr. 138— 


Smith V. State, 66 P.2d 923 69 

Okl.Cr. Ill—Spratt v. State, -u F. 
2d 223, 55 Okl.Cr. 1 —McCullom v. 
State, 209 P. 781, 22 Okl.Cr. 46. 

30 C.J. P 410 note 47. 

Degrees of manslaughter stated ana 
defined see supra §§ 64-67. 

Instructions held erroneous 

(1) As to manslaughter in the first 
degree. 

Ala.—French v. State, 141 So. 713, I 
25 Ala.App. 53, certiorari denied 
141 So. 717, 225 Ala. 8. 

Okl.—Darden v. State, 273 P. 1027, 42 
Okl.Cr. 6. 

(2) As to manslaughter in the sec¬ 
ond degree,—State v. Bates, 271 N.W. 
765, 65 S.D. 105. 

Instructions held proper as to 
manslaughter in the second degree. 
Ala.—Allen v. State, 7 So.2d 91, 30 
Ala.App. 423. 

Okl.—Sweet v. State, 95 P.2d 242, 
68 Okl.Cr. 44. 

IXL HJissouri 

(1) The rule stated in the text 
formerly prevailed.—State v. Liolios, 
225 S.W. 941, 285 Mo. 1—30 C.J. P 
410 note 47 [b] (1). 

(2) But since the abolition of all 
degrees of manslaughter an instruc¬ 
tion as to manslaughter should be 
given generally, and not as to differ¬ 
ent degrees.—State v. Glass, 300 S. 
W. 691, 318 Mo. 611—30 C.J. P 410 
note 47 [b] (2). 
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(3) However, a reference in an in¬ 
struction to a degree of manslaugh¬ 
ter may be rejected as surplusage.— 
State V. Glass, supra. 

66. Ala.—Smith v. State, 11 So.2d 
471 —Houston v. State, 95 So. 145, 
208 Ala. 660—Osborn v. State, App., 

6 So.2d 461—^Wiggins v. State, 143 
So. ISS, 25 Ala.App. 192 —Stovall 
V. State, 93 So. 275, 18 Ala.App. 559 
—Reed v. State, 92 So. 513, 18 Ala. 
App. 371. 

Ark.—Harrison v. State, 138 S.W.2d 
785, 200 Ark. 257. 

Kan.—State v. Linville, 79 P.2d 869, 
148 Kan. 142. 

Okl.—Tucker v. State, 92 P.2d 595, 
66 Okl.Cr. 335—^Williams v. State, 
35 P.2d 282, 56 Okl. 147 —Maness 
V. State, 9 P.2d 968, 53 Okl.Cr. 234 
—Young V. State, 243 P. 763, 33 
Okl.Cr. 255—La Coss v. State, 219 
p 416 25 Okl.Cr. 130—Collins v. 

State, 210 P. 285, 22 OkLCr. 203, 30 
A.L.R. 811. 

Hj.—Stale V. Hathaway, 161 A. 366, 
370, 52 R.I. 492, citing Corpus 

'^is.—State V. Genova, 8 N.W. 2d -60 
—Devroy v. State, 1 N.W.2d 875, 

239 Wis. 466—Balthazor v. State, 

240 N.W. 776, 207 Wis. 172. 

30 C.J. P 411 note 50. 

67. Minn.— State v. Stevens, 238 N. 

W. 673, 184 Minn. 286. 

]Sr,D.—State v. Michelski, 268 N.W. 
713, 66 N.D. 760. 
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tion thereon is not necessary or proper,®^ especially 
where no proper request therefor is made;®® and, 
under some statutes, where accused’s statement is 
the only evidence as to involuntary manslaughter, it 
is not error to fail to charge thereon unless a re¬ 
quest for such an instruction is made.'^® Where, 
however, under an indictment for murder or man¬ 


slaughter, there is any evidence on which the jury 
might find the existence of facts constituting in¬ 
voluntary manslaughter or negligent homicide, the 
court should instruct as to the law with regard to 
that grade of homicide, and a failure or refusal to 
do so is error,except in jurisdictions where there 


68 . Ark.—Harrison v. State, 138 S. 
\V.2d 785, 200 Ark. 257—Cook v. 
State. 121 S.W.2d 87. 196 Ark. 1133 
—Crafford v. State, 273 S.W. 13, 
169 Ark. 225. 

Ga.—Walton v. State, 10 S.E,2d 755, 
190 Ga. 746—Wright v. State, 199 
S.E. 209, 186 Ga. 863—Wortham v. 
State, 192 S.E. 720, 184 Ga. 671— 
Harris v. State. 190 S.E. 554, 184 
Ga. 165—Welch v. State, 168 S.E. 
256, 176 Ga. 410—Albritton v. 

State, 166 S.E. 643, 175 Ga. 891— 
Barbee v. State, 165 S.E. 232, 175 
Ga. 307—Inman v. State, 162 S E. 
124, 174 Ga. 167—Carter v. State. 
155 S.E. 670, 171 Ga. 406—Dan.ei 
V. State, 155 S.E. 478, 171 Ga. 335 
—Hill V. State, 150 S.E. 587, 169 
Ga. 455—Reed v. State, 149 S.E. 23, 
168 Ga. 731—^Warren v. State, 135 
S.E. 735, 163 Ga. 176—Coggeshall 

V. State, 131 S.E. 57, 161 Gsu 259, 
followed in McClellan v. State, 131 
S.B. 62, 161 Ga. 269—Minter v. 
State, 123 S.E. 23, 158 Ga. 127— 
Malcom v. State, 13 S.B.2d 115, 64 
Ga.App. 316—Shuler v. State, 182 
S.E. 688, 62 Ga.App. 191—Stowe v. 
State, 181 S.E. 419, 51 Ga.App. 726 
—Hanks v. State, 174 S.E. 151, 48 
Ga.App. 832—Small-wood v. State, 
165 S.E. 476, 45 Ga.App. 587— 
Lewis V. State, 155 S.E. 382, 42 Ga. 
App. 183—Dunn v. State, 152 S.E, 
637, 41 Ga.App. 248. 

Idaho.—State v. Monteith, 20 P.2d 
1023, 53 Idaho 30. 

Ky.—Combs v. Commonwealth, 165 S. 

W. 2d 832—Benson v. Common¬ 

wealth, 162 SW.2d 538, 290 Ky, 
713—Hunt V. Commonwealth, 159 
S.W.2d 23, 289 Ky. 527—Flowers v. 
Commonwealth, 128 S.W’.2d 961, 

278 Ky. 518—Benge v. Common¬ 
wealth, 94 S.W.2d 38, 264 Ky. 28— 
Farley v. Commonwealth, 93 S.W. 
2d 858, 263 Ky. 769—Kidd v. Com¬ 
monwealth, 16 S.W.2d 769, 229 Ky. 
87—^Wiley v. Commonwealth, 16 S. 
W.2d 496, 229 Ky. 63—Turner v. 
Commonwealth, 13 S.W.2d 533, 227 
Ky. ^520—Brannon v. Commun- 
wealth, 286 S.W. 785, 215 Ky. 589— 
Commonwealth v. Vannerson, 371 
S.W. 661, 208 Ky, 569—McFerrin 
V. Commonwealth, 268 S.W. 318, 
206 Ky. 677. 

Pa.—Commonwealth v. Flax, 200 A. 
632, 331 Pa. 145. 

Tex.—Simmons v. State, Cr., 170 S.W. 
2d 742—Barfield v. State, 43 S.W. 
2d 106, 118 Tex.Cr. 394—McDonald 
V. State, Cr.. 22 S.W.2d 670. 

30 C.J. p 417 note 88. 


Under charge of murder without mal¬ 
ice 

The statute providing that a mur¬ 
der charge includes all the lesser de¬ 
grees of culpable homicide carries 
with it a charge of negligent homi¬ 
cide, and hence, where accused was 
indicted for murder without malice, 
he could not complain because his 
case was presented to the jury un¬ 
der a charge of negligent homicide 
in the second degree.—Wallace v. 
State. Cr., 170 S.W.2d 762. 

Accused guilty of murder 

An instruction which in substance 
told jury that they might find ac¬ 
cused guilty of involuntary man¬ 
slaughter in a case where murder in 
first degree was established beyond 
all doubt by undisputed testimony 
would be misleading.—Bradshaw v. 
Commonwealth, 4 S.E.2d 752, 174 Va. 
391. 

Accused guilty of murder or innocent 
If, under the evidence, accused is 
either guilty of murder or entirely 
innocent, an instruction on involun¬ 
tary manslaughter or negligent homi¬ 
cide is unwarranted.—Allen v. State, 
146 S.W.2d 384, 141 Tex.Cr. 94. 

Other instructions as affecting ne- 
cessity 

(1) In murder prosecution, where 
evidence did not raise issue of neg¬ 
ligent homicide, failure to define neg¬ 
ligent homicide was not error mere¬ 
ly because court defined murder as 
being distinguishable from every oth¬ 
er species of homicide by absence of 
circumstances reducing offense to 
negligent homicide or justifying kill¬ 
ing.—Kufs V. State, 109 S.W.2d 975, 
133 Tex.Cr. 261. 

(2) In homicide prosecution, where 
self-defense theory was disputed, and 
court instructed thereon, refusal to 
instruct on involuntary manslaughter 
held not error.—Black v. State, 284 S. 
W. 751, 171 Ark. 307. 

Mere unlawfulness of carrjring gfun 
Pact that accused’s carrying of a 
pistol was an unlawful act would not 
require an instruction on negligent 
homicide, in absence of some evi¬ 
dence showing that accused, in some 
manner, negligently wielded the pis¬ 
tol when there was apparent danger 
of killing deceased or someone else, 
and did not require such an instruc¬ 
tion where the evidence showed that 
the killing was either malicious or 
accidental.—Taylor v. State, Tex.Cr., 
166 S.W.2d 713. 
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69. Colo.—Edwards v. People, 215 P. 
855, 73 Colo. 377. 

Ga—Harris v. State, 70 S.E. 952, 136 
Ga. 107—Malcom v. State, 13 S.E.2d 
115, 64 Ga.App. 316. 

70. Ga.—Hale v. State, 187 S.E. 10, 

182 Ga. 651—Carter v. State, 155 
S.E. 670, 171 Ga. 406—Reed v. 

State. 95 S.E. 692, 148 Ga. 18— 
Jackson v. State, 3 S.E.2d 147, 60 
Ga.App. 142. 

71. Ark.—Minton v. State, 131 SW 
2d 948, 198 Ark. 875—Guerin v. 
State, 243 S.W. 968, 155 Ark. 50. 

Ga.—Jackson v. State, 184 S.E. 279, 
181 Ga. 753—Morris v. State, 167 S. 
E. 509, 176 Ga. 243—Goodson v. 
State, 132 S.E. 899, 162 Ga. 178— 
Miller v. State, 168 S.E. 917, 46 
Ga.App. 685—Jackson v. State, 159 
S.E. 293, 43 Ga.App. 468—Cain v. 
State, 146 S.E. 340, 39 Ga.App. 128 
—Grinstead v. State, 139 S.E. 120, 
37 Ga.App. 118—Bennett v. State, 
131 S.E. 107, 34 Ga.App. 698. 

Ill.—People V. Rongetti, 176 N.E. 298, 
344 Ill. 278. 

Ky.—Shoupe v. Commonwealth, 171 S. 
W.2d 447—Ferguson v. Common¬ 
wealth, 163 S.W.2d 449, 291 Ky. 
222—Benson v. Commonwealth, 162 
S.W.2d 538, 290 Ky. 713—Bailey v. 
Commonwealth, 157 S.W.2d 100, 288 
Ky. 613—Siler v. Commonwealth, 
134 S.W.2d 945, 280 Ky. 830—San¬ 
ders V. Commonwealth, 97 S.W.2d 
584, 265 Ky. 671—Howard v. Com¬ 
monwealth, 86 S.W.2d 126, 260 Ky. 
467—Glover v. Commonwealth, 83 
S.W.2d 881, 260 Ky. 48—Pelfrey v. 
Commonwealth, 57 S.W.2d 474, 247 
Ky. 484—Smiley v. Commonwealth, 
32 S.W.2d 51, 235 Ky. 735—Caudill 
V. Commonwealth, 27 S.W.2d 705, 
234 Ky. 142—Hatfield v. Common¬ 
wealth, 20 S.W.2d 461, 230 Ky. 630 
—Smith v. Commonwealth, 15 S.W. 
2d 458, 228 Ky. 710. 

Tex.—Simmons v. State, 3 S.W.2cl 
449, 109 Tex.Cr. 157—Guerra v. 

State, 288 S.W. 1084, 105 Tex.Cr. 
410. ^ 

30 C.J. p 417 note 91. 

Absence of deadly weapons 

(1) Generally an involuntary man¬ 
slaughter instruction is justified 
where death results from fight with¬ 
out deadly weapons.—Dotson v. Com¬ 
monwealth, 143 S.W.2d 517, 283 Ky. 
825—Kearns v. Commonwealth, 49 
S.W.2d 1009, 243 Ky. 745. 

(2) So, where the evidence shows 
the killing to have occurred in a 



HOMICIDE 


41 C.J.S. 


§ 395 


is no such crime as involuntary manslaughter,^2 
or where the prosecution is for murder, and there 
can be no conviction of involuntary manslaughter 
under an indictment for murder^® If the evidence 
raises an issue of involuntary manslaughter but not 
of voluntary manslaughter, only an instruction on 
involuntary manslaughter is necessary and proper 
Generally an instruction on involuntary man¬ 
slaughter is warranted where, and only where, the 
evidence tends to show an unintentional killing'^® 
by a person engaged in doing an unlawful act^® not 
amounting to a felony or likely to endanger human 
life,’’ or a killing occurring in the commission of a 
lawful act without due caution.’® Where the evi¬ 
dence shows that the killing occurred in the com¬ 
mission of a lawful act without due caution, there 
being no evidence that it occurred in the commission 


of an unlawful act, an instruction on involuntary 
manslaughter in the commission of an unlawful act 
is improper;’® and conversely, where the evidence 
shows that the killing occurred in the commission of 
an unlawful act, rather than in the commission of a 
lawful act without due caution, an instruction should 
be given on the former, and not on the latter.®® If 
the evidence shows an intent to kill or the use of a 
weapon or means calculated to endanger life, a 
charge on involuntary manslaughter is not warrant¬ 
ed.®’ 

General rules as to the form and sufficiency of 
instructions, particularly those considered supra sub¬ 
division b of this section, are applicable to instruc¬ 
tions on involuntary manslaughter and negligent 
homicide.®® 


fist fight, a charge on Involuntary 
manslaughter is generally warrant- 

_^Kearns v. Commonwealth, 49 S. 

W.2d 1009. 243 Ky. 745. 

Evidence held to warrant instruction 

(1) Evidence that accused pointed 
pistol at deceased and permitted it 
to be discharged, although believing 
with good reason that it would not 
go off.—Rains v. Commonwealth, 10 
S.W.2d 643, 226 Ky. 173. 

(2) Evidence that bottle which 
killed deceased was thrown at wall 
to frighten another.—Garrett v. Com¬ 
monwealth, 285 S.W. 203, 215 Ky. 484. 

(3) Commonwealth’s evidence that 
accused stated immediately after kill¬ 
ing that she did not know how pistol 
happened to be discharged and had 
no intention of killing deceased.— 
Glover v. Commonwealth, 83 S.'VV.2d 
881, 260 Ky. 48. 

(4) In cases of killings by officers. 
Ky.—Keyes v. Commonwealth, 114 S. 

W.2d 742, 272 Ky. 628—^Hill v. 
Commonwealth, 40 S.W.2d 261, 239 
Ky. 646—Peal v. Commonwealth, 31 
S.W.2d 602, 235 Ky. 356—Clem v. 
Commonwealth, 248 S.W. 1036, 198 
Ky. 486. 

Neb.—Broquet v. State, 223 N.W. 464, 
118 Neb. 31. 

Tex.—Abell v. State, 5 S.W.2d 139, 
109 Tex.Cr. 380, 61 A.L.R. 318. 

72. La.—State v. Robinson, 78 So. 
933, 143 La. 543. 

73. Pa.—Commonwealth v. Micuso, 
117 A. 211, 273 Pa. 474. 

74. Ky.—Garrison v. Commonwealth, 
33 S.W.2d 698, 236 Ky. 706. 

75. Ky.—Dotson v. Commonwealth, 
143 S.W.2d 517, 283 Ky. 825—How¬ 
ard V. Commonwealth, 86 S.W. 2d 
126, 260 Ky. 467—Huff v. Common- 
vrealth, 63 S.W.2d 606, 250 Ky. 486 
—Pelfrey v. Commonwealth, 57 S. 
W.2d 474, 247 Ky. 484—Kearns v. 
Commonwealth, 49 S.W.2d 1009, 243 
Ky. 745. 


Intentional sliooting 

Where accused, charged with kill¬ 
ing one he was attempting to arrest 
for carrying liquor, admitted that the 
shooting was voluntary and inten¬ 
tional, but claimed that he attempted 
to shoot over deceased’s head to 
scare him, or to shoot his mule, an 
instruction on involuntary man¬ 
slaughter was properly refused 
Terrell v. Commonwealth, 240 S.W. 
81, 194 Ky. 608. 

76. Ky.—Burchett v. Commonwealth, 
56 S.W.2d 571, 247 Ky. 21. 

Evidence of accidental kill ing in 

struggle for gun with which to carry 
out unlawful purpose warrants 
charge on involuntary manslaughter. 
_^Burchett v. Commonwealth, supra. 

77 . Ky.—Sanders v. Commonwealth, 
97 S.W.2d 584, 265 Ky. 671—Clark 
v. Commonwealth, 13 S.W. 2d 250, 
227 Ky. 418. 

78. Ga.— Beckworth v. State, 190 S. 
E. 184, 183 Ga. 871. 

79. Ga.—Beckworth v. State, supra. 

Statutory definition 

Where accused, in murder prose¬ 
cution, defended on ground of self-de¬ 
fense, refusal of request to charge 
on involuntary manslaughter as de¬ 
fined in statute was not error, since 
accused’s defense, if it authorized 
any charge on involuntary man¬ 
slaughter, authorized charge on of¬ 
fense in commission of lawful act 
without due caution and circumspec¬ 
tion, and statute contains inapplica¬ 
ble ' definition of involuntary man¬ 
slaughter in commission of unlaw¬ 
ful act.—Pinson v. State, 191 S.E. 95, 
184 Ga. 333. 

80. Ga.—Swearingen v. State, 11 S. 
E.2d 423, 63 Ga.App. 605—Kimball 
V. State, 10 S.E.2d 240, 63 Ga.App. 
133 —Nelson v. State, 198 S.E. 305, 
58 Ga.App. 243. 

81. Ga.—Banks v. State, 15 S.B.2d 
190, 192 Ga. 181—Daniels v. State, 


133 S.B. 866, 162 Ga. 366—Batche¬ 
lor V. State, 132 S.E. 624, 162 Ga. 

7—Bryant v. State, 121 S.E. 574, 
157 Ga. 195—Harris v. State, 189 
S.E. 680, 55 Ga.App. 189—Taylor 
V. State, 138 S.E. 83, 36 Ga.App. 
639. 

Ky.—Dotson V. Commonwealth, 143 
S.W.2d 517, 283 Ky. 825—Robey v. 
Commonwealth, 48 S.W.2d 822, 243 
Ky. 407—Cheatham v. Common¬ 
wealth, 15 S.W.2d 525, 228 Ky. 765 
—Conley v. Commonwealth, 8 S.W. 
2d 415, 225 Ky. 276—Abshire v. 
Commonwealth, 286 S.W. 1049, 215 
Ky. 734. 

Utah.—State v. Hougensen, 64 P.2d 
229, 91 Utah 351. 

Intent to shoot another 

Where the evidence shows that 
accused, when he shot and killed de¬ 
ceased, intended to shoot another, 
an instruction on involuntary man¬ 
slaughter is unwarranted.—Bolen v. 
Commonwealth, 97 S.W.2d 1, 265 Ky. 
450 —Clark v. Commonwealth, 13 S.W. 
2d 250, 227 Ky. 418. 

82, Cal.—People v. Kelly, 234 P. 110, 
70 Cal.App. 519. 

N.C.—State v. Stansell, 164 S.E. 680, 
203 N.C. 69. 

Proper charges indicated 

Ky._Garrett v. Commonwealth, 285 

S.W. 203, 215 Ky. 484—Baker v. 
Commonwealth, 278 S.W. 163, 212 
Ky. 50—Rowe v. Commonwealth, 
268 S.W. 571, 206 Ky. 803. 

Utah.—State v. Lingman, 91 P.2d 457, 
97 Utah 180. 

Instructions held proper 

(1) Instruction defining involun¬ 
tary manslaughter as killing of a 
human without having so intended, 
but as proximate result of intended 
act, was not erroneous because of al¬ 
leged fact that proximate cause re¬ 
fers to civil and not to criminal ac¬ 
tions.—Overman v. State, 1 S.E.2d 20, 
187 Ga. 396. 


41 C.J.S.—15 
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(3) Adequate Cause or Provocation 

An instruction on manslaughter should charge the 
jury fully and clearly as to the provocation or cause 
necessary or sufficient to reduce the offense to man¬ 
slaughter. 

An instruction as to manslaughter, on a trial for 
murder, must charge the jury fully and clearly as to 
the provocation or adequate cause which is neces¬ 
sary, under the facts of the case, to reduce the of¬ 
fense from murder to manslaughter.^^ Where it is 
justified by the evidence, such an instruction should 


in effect tell the jury that such adequate cause is 
such acts of provocation as would commonly pro¬ 
duce a degree of anger or heat of passion in a per¬ 
son of ordinary temper sufficient to render the mind 
incapable of cool reflection,and that, while the 
provocation must arise at the time of the homicide, 
in determining the issue of adequate cause, they 
should consider all the facts and circumstances, 
both before and at the time of the offense, which 
are presented by the evidence.^^ Such an instruc¬ 
tion should be based on, and supported by, the facts 


(2) Instruction that “involuntary 
manslaughter” is the killing of a 
human being without intent to do so, 
in the commission of an unlawful act 
or of a lawful act which probably 
might produce such a consequence, in 
an unlawful manner, was properly 
given, it being, in effect, the statu¬ 
tory definition of involuntary man¬ 
slaughter.—State V. Lewis, 91 P.2d 
820, 59 Nev, 262. 

(3) An instruction, that to consti¬ 
tute “involuntary manslaughter” 
there must be present a certain ele¬ 
ment of rashness or recklessness, 
which in the eyes of the law “ap¬ 
proaches” an unlawful act, was not 
erroneous as authorizing conviction 
even if act did not reach status of 
unlawful act, especially where court 
subsequently stated that, if accused 
committed an unlawful act which 
was proximate cause of death, ac¬ 
cused would not be protected from 
consequences regardless of fact that 
he was acting under orders of his 
superiors.—Commonwealth v. Smith, 
11 A.2d 197, 138 Pa.Super. 448. 

(4) Other instructions. 

Ga.—Dorsey v. State, 58 S.E. 477, 2 
Ga.App. 228. 

Ky.—Pelfrey v. Commonwealth, 75 S. 
W.2d 510, 255 Ky. 768—Clem v. 
Commonwealth, 248 S.W. 1036, 198 
Ky. 486. 

N.Y.—People v. Angelo, 159 N.E. 394, 
246 N.Y. 451, affirming 221 N.Y.S. 
47, 219 App.Div. 646, reversing 214 
N.Y.S. 499, 126 Misc. 448. 

Tenn.—Taylor v. State, 7 S.W.2d 50, 
157 Tenn. 421. 

Va.—PLeynolds v. Commonwealth, 112 
S.E. 707, 133 Ya. 760. 

InstructioiLS held erroneoas or prop- 
erly refused 

(1) Generally.—Higgins v. State, 
157 S.E. 643, 172 Ga. 221—Sheppard 
V. State, 119 S.E. 425, 30 Ga.App. 660. 

(2) As to due caution and circum¬ 
spection.—People V. Crow, 120 P.2d 
686, 48 Cal.App.2d 666—People v. 
Lloyd, 275 P. 1010, 97 Cal.App. 664 
—^People V. Anderson, 208 P. 324, 58 
Cal.App. 267. 

(3) As ignoring issue of involun¬ 
tary manslaughter in commission of 
lawful act without due caution.— 


Patterson v. State, 1S4 S.E. 309, 181 
Ga. 698. 

(4) As to degree of negligence. 

Ill,—People V. Gardiner, 135 N.E. 422, 

303 Ill. 204. 

N.C.—State v. Evans, 138 S.E. 518, 
194 N.C. 121. 

S,C.—State V. Williams, 127 S.E. 264, 
131 S.C. 294. 

S.D.—State v. Bates, 271 N.W. 765, 
65 S.D. 105. 

Wash.—State v. Ramser, 136 P.2d 
1013. 

(5) As omitting qualification that 
killing must be natural or probable 
result of unlawful act.—^Holder v. 
State, 277 S.W. 900, 152 Tenn. 390. 

83. Ark.—Flake v. State, 251 S.W. 
362, 159 Ark. 37. 

Ga.—Plymel v. State, 139 S.E. 349, 
164 Ga. 677. 

Tex.—Hickox v. State, 285 S.W. 621, 
104 Tex Cr. 649—Hathcock v. State, 
263 S.W. 587, 97 Tex.Cr. 550— 

Brookreson v. State, 242 S.W. 234, 
92 Tex.Cr. 67. 

30 C.J. p 412 note 58. 

Nature and essentials of provocation 
see supra §§ 46-54. 

Instructions held proper 

(1) Generally. 

Cal.—People v. Carrillo, 286 P. 493, 
104 Cal.App. 586. 

Ga.—Jackson v. State, 15 S.E. 2d 484, 
192 Ga. 373—Donalson v. State, 149 
S.E. 429, 40 Ga.App. 360. 

Tex.—Pinkerton v. State, 249 S.W. 

1066, 94 Tex.Cr. 127. 

30 C.J. p 412 note 58 [bj. 

(2) As to assault and battery caus¬ 
ing pain or bloodshed.—Hill v. State, 
1 S.W.2d 639, 108 Tex.Cr. 489—Forest 
v. State, 300 S.W. 51, 108 Tex.Cr. 159 
—Romero v. State, 294 S.W. 857, 107 
Tex.Cr. 70. 

(3) As to “equivalent circumstanc¬ 
es” sufficient to reduce homicide to 
manslaughter.—Rozier v. State, 170 
S.E. 241, 177 Ga. 420—Jackson v. 
State, 120 S.E. 535, 156 Ga. 842—Har¬ 
ris v. State, 189 S.E. 680, 55 Ga.App. 
189. 

(4) As to resistance to unlawful 
arrest.—Daniel v. State, 194 S.E. 360, 
185 Ga. 58. 

(5) As to attempt by victim to 


commit “serious personal injury” on 
accused.—Sheffield v. State, 2 S.E.2d 
657, 188 Ga. 1. 

Instructions held erroneous or prop, 
erly refused 

(1) Generally.—State v. Copenbarg- 
er, 16 P.2d 383, 52 Idaho 441—30 C. 
J. p 412 note 58 [c]. 

(2) As to assault and battery caus¬ 
ing pain or bloodshed.—Connell v. 
State, 75 S.W. 512, 45 Tex.Cr. 142— 
30 C.J. p 412 note 58 [c] (2), (3). 

(3) For failure to submit issue of 
insult to female relative separately 
from instruction on adequate cause 
generally.—Dixon v. State, 289 S.W. 
46, 105 Tex.Cr. 479—Hughes v. State, 
244 S.W. 151, 92 Tex.Cr. 318. 

84. Tex.—Birchfleld v. State, 60 S.W. 
2d 444, 124 Tex.Cr. 8—Forest v. 
State, 300 S.W. 51, 108 Tex.Cr. 159 
—Hickox V. State, 285 S.W. 621, 104 
Tex.Cr. 649. 

30 C.J. p 412 note 60. 

Instructions held proper 

(1) As to insufficiency of mere 
threats or words.—Plymel v. State, 
139 S.E. 349, 164 Ga. 677—Hill v. 

j State, 138 S.E. 229, 164 Ga. 298— 

I Booker v. State, 114 S.E. 711, 154 Ga. 

' 538—Williams v. State, 194 S.E. 822, 
57 Ga.App. 176—30 C.J. p 412 note 58 
[b] (2). 

(2) As to necessity of provocation 
causing irresistible passion.—Hill v. 
State, supra—Booker v. State, supra. 

(3) Instruction using the word 

“reasonably” instead of “ordinarily” 
in expression in manslaughter in¬ 
struction “or under . . . provoca¬ 
tion . . . reasonably calculated 

to excite,” etc.—Taylor v. Common¬ 
wealth, 89 S.W.2d 630, 262 Ky. 126— 
Woodall V. Commonwealth, 50 S.W.2d 
630, 262 Ky. 126. 

Instructions held erroneous or 
properly refused for predicating pro¬ 
vocation on mere use of words. 
Ala.—Davis v. State, 107 So. 737, 214 
Ala. 273. 

Tex.—Threadgill v. State, 61 S.W.2d 
821, 124 Tex.Cr. 287. 

85. Tex.—Kirklin v. State, 164 S.W. 
1016, 73 Tex.Cr. 251. 

30 C.J. p 412 note 61. 
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and circumstances in evidence relating to such is¬ 
sue.^® 

Statutory definition and enumeration of adequate 
causes. Under a former Texas statute enumerating 
a number of circumstances constituting adequate 
cause, a charge in the language of the statute gen¬ 
erally was sufficient.S7 Since the abolition of the 
crime of manslaughter, however, and the repeal of 
the statute relating to adequate cause, it is no longer 
necessary for the court, in a prosecution for “mur¬ 
der without malice,” which has replaced manslaugh¬ 
ter, to instruct the jury as to particular facts con¬ 
stituting adequate cause for an assault,^^ or to de¬ 
fine the term “adequate cause” except as it is de¬ 
fined in the “murder without malice” statute.^^ 

(4) Cooling Time 

Where the evidence raises a question as to whether 
sufficient time elapsed after the provocation for the pas¬ 
sion to cool, an instruction on cooling time should be 
given. 

Where the fatal encounter did not immediately 
follow the provocation, the jury should be instruct¬ 
ed to consider whether or not accused had time to 
cool his passion before the killing, for if he had 
such time the act may have been the result of de¬ 


liberation, which would be murder and not man¬ 
slaughter,^® and an instruction is erroneous which 
tends to exclude from the consideration of the jury 
the question of what might be cooling time;®^ but 
an instruction as to “cooling time” may be omitted 
or refused where the evidence shows that the dif¬ 
ficulty was of short duration, and was continuous 
from its inception until its conclusion,®- or where it 
is otherwise not warranted by the evidence,®® or 
where there is evidence of a difficulty between the 
persons involved prior to that occurring at the kill¬ 
ing, and the court charges as to the heat of passion 
in both difficulties.®^ 

Under a former Texas statute which made in¬ 
sulting words or conduct by deceased toward a fe¬ 
male relative of accused sufficient provocation to re¬ 
duce a homicide to manslaughter, if it occurred at 
the first meeting of accused and deceased after ac¬ 
cused was informed of the insults, it was held that 
the jury should be instructed, where the killing oc¬ 
curred on their first meeting after accused was in¬ 
formed of such provocation, that mere lapse of time 
does not of itself show that accused was not actu¬ 
ated by passion rendering him incapable of reflec¬ 
tion at the time of the killing, and that such prov- 


86. Ark.—Flake v. State, 251 S.W. 
362, 159 Ark. 37, 

Ga.—Booker v. State, 114 S.E. 711, 
154 Ga. 538. 

Ill,—People V. Spranger, 145 N.E. 
706, 314 Ill. 602—People v. Jarvis, 
138 N.E. 102, 306 Ill. 611. 

Tex.—Hickox v. State, 285 S.W. 621, 
104 Tex.Cr. 649—Curlee v. State, 
282 S.W. 580, 104 Tex.Cr. 15— 

Brookreson v. State, 242 S.W. 234, 
92 Tex.Cr. 67. 

30 C.J. p 413 note 62. 

87. Tex.—Hickox v. State, 285 S.W. 
621, 104 Tex.Cr. 649. 

30 C.J. p 412 note 59, p 413 note 62. 
Holdings under former law 

(1) Where the evidence showed 
statutory adequate cause, the court 
was required to tell the jury that 
such facts constituted adequate cause 
and to apply the law to such facts.— 
Hill V, State, 1 S.W.2d 639, 108 Tex. 
Cr. 489—Forest v. State, 300 S.W. 51, 
108 Tex.Cr. 159—^Hathcock v. State, 
263 S.W. 587, 97 Tex.Cr. 550—Cooper 
V. State, 250 S.W. 185, 94 Tex.Cr. 199 
—Shirley v. State, 248 S.W. 692, 93 
Tex.Cr. 537—30 C.J. p 412 note 62 [b] 
< 1 ). 

(2) But where the fact relied on as 
adequate cause was not a statutory 
cause it was not necessary to charge 
on and present it to the jury as ade¬ 
quate cause, a general charge which 
left the jury to determine from all 
the circumstances whether there was 
adequate cause to reduce the offense 
to manslaughter being all that was 


necessary.—^Bruster v. State, 95 S.W. 
1066, 50 Tex.Cr. 147—30 C.J. p 413 
note 66. 

(3) The same rule was held to ob¬ 
tain without reference to whe'ther or 
not the evidence showed a statutory 
adequate cause.—Blanco v. State, 
Tex.Cr., 57 S.W. 828. 

(4) Neither was any reference to 
the facts required where there was 
no evidence of specific acts consti¬ 
tuting adequate cause.—Carson v. 
State, 64 S.W. 1046, 43 Tex.Cr. 265. 

(5) An instruction as to adequate 
cause was not required to enumerate 
all the causes deemed adequate to re¬ 
duce a killing to manslaughter.— 
Henson v. State, 168 S.W. 89, 74 Tex. 
Cr. 277—Logan v. State, Tex.Cr., 53 
S.W. 694. 

88. Tex.—Duncan v. State, 137 S.W. 
2d 781, 138 Tex.Cr. 537. 

89. Tex.—^Holland v. State, 61 S.W. 
2d 838, 124 Tex.Cr. 348—Fuller v. 1 
State, 61 S.W.2d 825, 124 Tex.Cr. 
321—Birchfield v. State, 60 S.W.2d 
444, 124 Tex.Cr. 8. 

90. Ark.—Flake v. State, 251 S.W. 
362, 159 Ark. 37. 

]VIo.—State v. Crouch, 124 S.W.2d 
1185, 1188, citing Corpus Juris. 
S.C.—State V. Graham, 159 S.E. 838, 
*161 S.C. 362. 

30 C.J. p 413 note 69. 

Instructions held sufficient 

(1) Instruction defining man¬ 
slaughter as a killing done m heat of 
passion on the spur of the moment 
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was held not prejudicial where con¬ 
text of judge’s instruction explained 
that by expression “on spur of mo¬ 
ment,” judge meant to say, before 
there was time for aroused passion 
and excitement of accused to cool off. 
—State V. Mayfield, 172 So. 171, 186 
La. 318. 

(2) An instruction that, “if you 
find that the defendant was actuated, 
and actually committed the act, in 
the heat of passion; that is, in anger 
and under such circumstances as if 
his reason had been dethroned,” im¬ 
mediately followed by, “Or that he 
did not think calmly and deliberately 
and premeditatedly with malice 
aforethought, then that would reduce 
his crime from the highest degree,” 
IS full and explicit as to cooling time. 
—State V. Merrick, 90 S.E. 257, 172 
N.C. 870. 

91. Ga.—Bradley v. State, 57 S.E. 
237, 128 Ga. 20. 

Instructions held proper 
S.C.—State V. Graham, 159 S.E. 838, 
161 S.C. 362. 

30 C.J. p 413 note 70 [a]. 

92. Ala.—Cook v. State, 59 So. 519, 
5 Ala.App. 11. 

30 C.J. 413 note 71. 

93. Mo.—State v. Crouch, 124 S.W.2d 
1185. 

Tex.—Patterson v. State, 289 S.W. 

398, 105 Tex.Cr. 508. 

30 C.J. p 413 note 72. 

94 . Tex.—^Ham v. State, Cr., 98 S.W. 
875. 
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ocation should be considered on the issue of man¬ 
slaughter,^ 5 and that under such circumstances it 
was error to limit the provocation or adequate cause 
to the time of the commission of the offense.^® 
However, an instruction under such statute could be 
refused where the homicide occurred at a second or 
subsequent meeting of accused and his victim, 
after the insulting conduct, unless in the meantime 
there had been fresh insulting words or conduct^^ 
If the homicide occurred after the first meeting, 
without new acts or words of insult, an instruction 
that, if adequate cause existed, it produced sudden 
passion and must have been acted on at the time 
might be given.^^ 

(5) Other Matters 

The general rules as to the necessity and propriety 
of manslaughter instructions have been applied to other 
particular matters, such as heat of passion, mutual com¬ 
bat, reckless use of firearms, and the like. 

Sudden heat of passion. Where there is any 


evidence that the act was done in sudden heat of 
passion induced by provocation so great as to ren¬ 
der accused incapable of cool reflection and was 
not the result of malice or a preconceived design 
to take the life of deceased, an instruction on man¬ 
slaughter as applied to such facts should be given,i 
even though no request is made therefor,^ and even 
though accused asserts the killing to be attributable 
to another cause than passion.^ Where a husband 
discovers the fact of adultery between his wife and 
another and instantly kills one or both of the guilty 
persons, the jury should be told that they are at 
liberty to consider the provocation sufficient to re¬ 
duce the grade of the crime to manslaughter.^ 
Where the court properly charges as to manslaugh¬ 
ter, it is not error to omit to submit the converse 
of such proposition.^ 

Mutual combat. Where the evidence raises an 
issue of mutual combat, an instruction on man¬ 
slaughter as affected by mutual combat should be 
given,® even though no written request therefor is 


95 . Tex.—McComas v. State. Cr., 75 
S.W. 533, reversing 72 S.W. 189. 

30 C.J. p 414 note 74. 

96 . Tex.—Kincaid v. State, 145 S.W. 
597, 65 Tex.Cr. 464. 

30 C.J. P 414 note 75. 

97 . Tex.—Prestidge v. State, 228 S. 
W. 217, 8S Tex.Cr. 561. 

30 C.J. p 414 note 76. 

98. Tex.—Venters v. State, 83 S.W. 
832, 47 Tex.Cr. 280. 

30 C.J. p 414 note 77. 

99 . Tex.—Simmons v. State, 155 S. 
W. 229, 69 Tex.Cr. 624—Tyler v. 
State, 90 S.W. 33, 48 Tex.Cr. 611. 

1 . Ariz.—^Antone v. State, 65 P.2d 
646, 49 Ariz. 168. 

Ga.—Richardson v. State, 5 S.E.2d 
891, 189 Ga. 448—Dudley v. State, 
19 S.B.2d 833, 67 Ga.App. 256-- 
Tucker v. State, 7 S.E.2d 193, 61 
Ga.App. 661—Moore v. State, 172 S. 
B. 88, 48 Ga,App. 161—Rooks v. 
State, 156 S.E. 479, 42 Ga.App. 474 
—Johnson v. State, 148 S.E. 610, 
39 Ga.App. 836. 

Ill.—People V. Beil, 153 N.E. 639, 322 
Ill. 434. 

Ky.—Sizemore v. Commonwealth, 130 
S.W.2d 31, 279 Ky. 190—Milton v. 
Commonwealth, 114 S.W.2d 1138, 
272 Ky. 659—^Alexander v. Com¬ 
monwealth, 110 S.W.2d 679, 270 

Ky. 745—Tett v. Commonwealth, 
90 S.W.2d 12, 262 Ky. 209—Com¬ 
monwealth V. Beverly, 34 S.W.2d 
941, 237 Ky. 35—McClerkin v. Com¬ 
monwealth, 299 S.W. 570, 221 Ky. 
689—Little v. Commonwealth, 272 
S.W. 721, 209 Ky. 263—Stamp v. 
Commonwealth, 253 S.W. 242, 200 
Ky. 133—Lambdin v. Common¬ 
wealth, 241 S.W. 842, 195 Ky, 87. 
Miss.—^Vance v. State, 183 So. 280, 


182 Miss. 840—Butler v. State, 170 
So. 148, 177 Miss. 91—Springer v. 
State. 92 So. 633, 129 Miss. 589. 
Mo.—State v. Carey, 282 S.W. 22, 313 
Mo. 436—State v. Rennison, 267 
S.W. 850, 306 Mo. 473—State v. 
Burrell, 252 S.W. 709, 298 Mo. 672. 
N.M.—State v. Vargas, 74 P.2d 62, 42 
N.M. 1—State v. Inman, 70 P.2d 
152, 41 N.M. 424—State v. Davis, 
14 P.2d 267, 36 N.M. 308—State v. 
Diaz, 13 P.2d 883, 36 N.M. 284. 

N.C.—State v. Duncan, ISO S.E. 595, 
208 N.C. 316. 

Tex.—Humphrey v. State, 281 S.W. 
553, 103 Tex.Cr. 585—Jimenez v. 
State, 280 S.W. 829, 103 Tex.Cr. 
163—Billings v. State, 277 S.W. 687, 
102 Tex.Cr. 338—Johnson v. State, 
241 S.W. 484, 91 Tex.Cr. 582. 

30 C.J. p 411 note 52. 

Sudden passion due to adequate pro¬ 
vocation as element of offense see 
supra § 42. 

Evidence showing probability of 
anger justified charge, even though 
there was no direct evidence of heat 
of passion.—Young v. State, 243 P. 
763, 33 Okl.Cr. 255. 

Defining *<heat of passion” as element 
In Missouri, since the abolition of 
the various degrees of manslaughter, 
heat of passion, which was former¬ 
ly an element of fourth degree man¬ 
slaughter, need no longer be defined 
in an instruction on manslaughter.— 
State V. Hart, 274 S.W. 385, 309 Mo. 
77. 

Instructions held proper 

(1) Generally, 

Ga.—Bryant v. State, 121 S.E. 674, 
167 Ga. 195. 

N.C.—State v. Watson, 24 S.E.2d 540, 
222 N.C, 672. 


(2) As not too restrictive. 

Ga.—Dupre v. State, 113 S.E. 428, 
153 Ga. 798. 

Tex.—Pinkerton v. State, 249 S.W. 
1066, 94 Tex.Cr. 127. 

(3) It was not erroneous in a hom¬ 
icide case to combine the usual man¬ 
slaughter instruction relating to heat 
and passion, or sudden affray, with 
one concerning accused’s mental ca¬ 
pacity, namely, “if laboring under 
some such provocation,” and “in such 
a state of mind as was reasonably 
calculated to place him beyond his 
power of self-control.”—Polly v. 
Commonwealth, 258 S.W. 291, 201 Ky. 
740. 

2. Ga.—Bell v. State, 61 S.E. 996, 
130 Ga. 865. 

30 C.J. p 411 note 53. 

3. Tex—Steen v. State, 225 S.W. 
529, 88 TexCr. 256. 

4. Ky.—Cottrell v. Commonwealth, 
111 S.W.2d 445, 271 Ky. 52. 

30 C.J. p 411 note 55. 

5 . Tex.—Girtman v. State, 164 S.W. 
1008, 73 Tex.Cr. 158. 

6 . Ga.—Shafer v. State, 13 S.E. 2d 
798, 191 Ga. 722—Brannon v. State, 
2 S.E.2d 654, 188 Ga. 15—Harris 
V. State, 191 S.E. 439, 184 Ga. 382— 
Mitchell V. State, 188 S.E. 3, 183 
Ga. 217—Stewart v. State, 178 S.E. 
715, 180 Ga. 273—Eich v. State, 150 
S.E. 579, 169 Ga. 425—^Little v. 
State, 139 S.E. 37, 164 Ga. 509— 
Buchanan v. State, 113 S.E. 87, 153 
Ga. 866—^Williams v. State, App.i 
23 S.E.2d 205—Johnson v. State, 
7 S.E.2d 42, 61 Ga.App. 590—Rob¬ 
erson V. State, 195 S.E. 881, 57 Ga. 
App. 495—Green v. State, 183 S.E. 
204, 52 Ga.App. 290—Stowe v. State, 
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made-’ but where there is no evidence to raise 
such ’an issue, or where the evidence negatives it, 
an instruction on mutual combat need not be giv- 

en.* 

Reckless use of firearms. An instruction on man¬ 
slaughter as growing out of a reckless or grossly 
careless or negligent use of firearms is proper where 
the evidence raises such an issue,^ but not other¬ 
wise t® Where the evidence shows that accused pur¬ 
posely and intentionally aimed at the person he shot 
at, an instruction on reckless shooting should not 
be given, although a person other than one aimed 
at was killed.’-^ 
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Where issue of self-defense raised. Where man¬ 
slaughter and self-defense are both in issue and 
supported by the evidence, instructions on both is¬ 
sues should be given.i2 Although self-defense is 
claimed or shown by the evidence, an instruction on 
manslaughter should be given;’® and the court 
should also instruct the jury that, if self-defense is 
established, it renders the killing excusable and ac¬ 
cused should be acquitted altogether.” Indeed it 
has been said that as a general rule evidence requir¬ 
ing submission of self-defense also calls for a sub¬ 
mission of voluntary manslaughter;’® and, con¬ 
versely, that it is generally proper for the court. 


181 SE. 419. 51 Ga.App. 726 —John¬ 
son V. State. 137 S.E. 787. 36 Ga. 
App. 660 —Winn v. State, 135 S.E. 
757, 36 Ga.App. 94. 

_Little V. Commonwealth, 272 S. 

W. 721, 209 Ky. 263. 

Evidence held to require charge 
On a trial for murder, if the evi¬ 
dence authorizes a finding that ac¬ 
cused and deceased, on a sudden 
quarrel, each being armed with a 
deadly weapon, mutually engaged in 
a mortal combat, in which each in¬ 
tended to kill the other, it is error, 
with or without request, to omit to 
charge on voluntary manslaughter 
in mutual combat, and to charge on 
voluntary manslaughter, so as to 
eliminate the doctrine of mutual com¬ 
bat.—Ison V. State, 114 S.E, 351, 154 
Ga. 408. 

Xustmetions held proper 
Ga—Reed v. State, 25 S.E.2d 692 
Ison v. State, 118 S.E. 721, 155 Ga. 
877. 

7 , Qa.—Little v. State, 139 S.E. 37, 
164 Ga. 509—Ison v. State, 114 S.E. 
351, 154 Ga, 408. 


8. Ga.—Green v. State, 25 S.E.2d 502 
—Cornelious v. State, 17 S.E.2d 156, 
193 Ga 25—Mims v. State, 4 S.E.2d 
831, 188 Ga. 702—Brannon v. State, 

2 S.E.2d 654, 188 Ga. 15 —Carter v. 
State, 155 S.E. 670, 171 Ga. 406— 
Slocumb V. State, 121 S.E. 116, 157 
Ga 131—Scott V. State, 120 S.E. 
773, 157 Ga. 124—Harris v. State, 
119 ’ S.E. 519, 156 Ga 582—Town¬ 
send v. State, 114 S.E. 642, 154 Ga. 
500—Dudley v. State, 19 S.E.2d 833, 
67 GaApp. 256. 

Ky.—Flowers v. Commonwealth, 128 
S.W.2d 961, 278 Ky. 518. 

Fight not amounting to affray 
Unless an alleged fight between ac¬ 
cused and deceased would have 
amounted to an affray, there was no 
“mutual combat” so as to authorize 
a charge on voluntary manslaughter 
under doctrine of mutual combat. 
Cone V. State, 18 S.E.2d 850, 193 Ga 
420. 

Evidence held not to require charge 
(1) Where accused contended he 


shot decedent while firing at two men 
who threatened his life with 
evidence that one of the men ha 
attempted to borrow a gun ^J^h in¬ 
tent to return to house where he had 
been quarreling with accused did not 
authorize court to charge to 3 ury 
the law of mutual combat as related 
to the law of voluntary manslaugh¬ 
ter in absence of request therefor 
and of evidence that effort to bor¬ 
row gun was communicated to ac¬ 
cused or that gun was desired for 
any purpose other than protection. 
Reed V. State, Ga,, 24 S.E.2d 769. 

(2) Where evidence showed that 
accused, convicted of assault with 
intent to murder, had a deadly weap¬ 
on concealed on his person, and that 
the person shot and seriously wound¬ 
ed had no weapon of any kind in his 
hand or on his person, and that the 
two men had a sudden quarrel and 
a scuffle, that accused fell underneath 
the other man, and that immediately 
accused drew his pistol and shot the 
man in the face, did not require an 
instruction on “mutual combat.”— 
Watson V. State, 17 S.E.2d 559, 66 
Ga,App. 242. 


9 , Ky.—Shoupe v. Commonwealth, 
171 SW.2d 447—^Amburgey v. Com¬ 
monwealth. 153 S.W.2d 918, 287 Ky 

421_Siler v. Commonwealth, 134 

s!w.2d 945, 280 Ky. 830 — Keyes v. 
Commonwealth, 114 S.W.2d 742, 272 
Ky. 628— Cook v. Commonwealth, 
91 S.W.2d 25, 262 Ky. 718 — Garri¬ 
son V. Commonwealth, 33 S.W.2d 
698, 236 Ky. 706 — Smiley v. Com¬ 
monwealth. 32 S.W.2d 51, 235 Ky. 
735 —Commonwealth v. Vannerson, 
271 S.W. 661, 208 Ky. 569— Hol¬ 
comb V. Commonwealth, 269 S.W. 
349 907 Ky. 372 —Rowe v. Common¬ 
wealth, 268 S.W. 571, 206 Ky. 803 

_Jones V. Commonwealth, 252 S. 

W. 130, 200 Ky. 65 —Eastridge v. 
Commonwealth, 241 S.W. 806, 195 
Ky. 126. 

Snffleiency of instruction 

Ky._Rowe V. Commonwealth, 268 S. 

W. 671, 206 Ky. 803. 

10. Ky. —Burchett v. Commonwealth, 
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56 S.W.2d 571, 247 Ky. 21—Kidd v. 
Commonwealth. 16 S.W.2d 769, 229 
Ky. 87. 

11. Ky.—Morgan v. Commonwealth, 

79 S.W.2d 1, 257 Ky. 691—^Wallace 
V. Commonwealth, 268 S.W. 814, 207 
Ky 132 —Wallace v. Common¬ 
wealth, 268 S.W. 809, 207 Ky. 122. 

12. Ky.—Anderson v. Common¬ 
wealth, 22 S.W.2d 599. 232 Ky. 159. 

Mo.—State v. Burrell, 252 S.W. 709, 
298 Mo. 672. 

Tex.—McKaskle v. State, 260 S.W. 

588. 96 Tex.Cr. 638. 

30 C.J. P 418 note 99. 

Necessity of instruction on self-de¬ 
fense generally see supra § 375. 

13 . Ga.—Plymel v. State, 139 S.E. 
349, 164 Ga. 677. 

Ill.—^people V. Tamborski, 190 N.B. 
90, 356 Ill. 11. 

Ky—Benson v. Commonwealth, 162 
S.W.2d 538, 290 Ky. 713 —Williams 

V. Commonwealth, 81 S.W.2d 891, 
258 Ky. 830—House v. Common¬ 
wealth, 65 S.W.2d 997 , 251 Ky. 834 
—Commonwealth v. Beverly, 34 S. 

W. 2d 941, 237 Ky. 35—Mims v. 

Commonwealth, 32 S.W.2d 986, 236 
Ky 186—Jackson v. Common¬ 
wealth. 287 S.W. 17, 215 Ky. 800— 
Lee V. Commonwealth, 261 S.W. 
842 203 Ky. 63—Stamp v. Com¬ 

monwealth, 253 S.W. 242, 200 Ky. 
133. 

1^0.—State v. Creighton, 52 S.W.2d 
556, 330 Mo. 1176. 

—State V. Greenlee, 269 P. 331. 
33 N.M. 449. 

Tex.—Bell v. State, 261 S.W. 773. 

97 Tex.Cr. 390. 

30 C.J. P 418 note 1. 

14. Mo.—State v. Lewis, 154 S.W. 

716, 248 Mo. 498. 

30 C.J. P 418 note 2. 

Form of instructions as to self-de¬ 
fense generally see supra § 376. 


15. N.M.—State v. Simpson, 46 P.2d 

49. 39 N.M. 271. 

“The same facts which raise the is¬ 
sue of self-defense also frequently 
raise the issue of manslaughter.”— 
Garland v. State, 291 S.W. 244, 245, 
106 Tex.Cr. 141. 
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when defining manslaughter, to instruct the jury 
what constitutes justifiable homicide.^® The in¬ 
structions on the law of voluntary manslaughter and 
of justifiable homicide should be independent of 
each other,and be given in such a manner that 
the jury will understand where one issue ends and 
the other begins, and be able to draw the line of 
demarcation between them from the facts.An in¬ 
struction on self-defense should not be blended with 
or given in immediate connection with an instruc¬ 
tion on manslaughter,!9 especially where self-de¬ 
fense has been charged on in another instruction.-® 

§ 396 . —— Assault with Intent to Murder 

a. In general 


b. Instructions not required 

c. In prosecution for homicide 

a. In General 

In a prosecution for assault with intent to murder, 
instructions on assauit v,/ith intent to murder or as to 
any lesser offense of which the accused may be convicted 
under the indictment and evidence should be given. 

Where, on a trial for assault with intent to mur¬ 
der, there is evidence in support thereof, the court 
in charging the jury should state fully the law de¬ 
fining such ofYense,^! and, where the evidence shows 
circumstances which tend to reduce the degree of 
criminality or which raise an issue as to an includ¬ 
ed offense, the court should define and explain the 
law as to any lesser offense of which accused may 
be convicted under the indictment and evidence,22 


16 . Fla.—Half rich v. State, 165 So. 
2S5. 122 Fla. 375. 

17 . Ga.—Jones v. State, 18 S.E.2d 
844, 193 Ga. 449—Walker v. State. 
199 S.E. 231, 186 Ga. 882—^White v. 
State, 94 S.E. 222, 147 Ga. 577. 

18. Tex.—Taney v. State, 87 S.W. 
693. 48 Tex.Cr. 166. 

30 C.J. p 418 note 4. 

19 . N.C.—State v. Pollard, 83 S.E. 
167, 168 N.C. 116, LR.A.1915B 529, 

30 C.J. p 418 note 5. 

In Georgia 

(1) It is generally held to be error 
to mingle the law of justification 
with that of manslaughter.—Brown 
V, State, 24 S.E.2d 312 — Frazier v. 
State, 22 S.E.2d 404—Jones v. State, 
IS S.B.2d 844, 193 Ga. 449—McIntosh 
V. State, 13 S.E.2d 770, 191 Ga. 736— 
30 C.J. p 418 note 5 [a] (2). 

(2) So where there is evidence that 
accused acted in self-defense on ac¬ 
count of reasonable fears aroused by I 
words, threats, or menaces, it is not 
erroneous in charging on voluntary 
manslaughter, to fail or refuse to 
charge in immediate connection 
therewith the right of the jury to 
consider words, threats, or menaces 
in determining whether the circum¬ 
stances justified the fears of a rea¬ 
sonable man that his life was in 
imminent danger, or that a felony 
was about to be committed.—Jones v. 
State, supra—^TValker v. State, 199 S. 
E. 231, 186 Ga. 882—Rawls v. State, 
128 S.E. 747, 160 Ga. 605—Carter v. 
State, 164 S.E. 210, 45 Ga.App. 236 
—Jordan v. State, 129 S.E. 7, 34 Ga. 
App. 222—30 C.J. p 418 note 5 [a] 
( 1 ). 

(3) But the fact that the court in¬ 
structs the jury as to reasonable 
fears in connection with a definition 
of justifiable homicide does not ren¬ 
der the charge erroneous, where such 
instruction is not mingled with the 
instruction on manslaughter.—Para- 
more V. State, 129 S.E. 772, 161 Ga. 


166—Dunn v. State, 152 S.E. 637, 
41 Ga.App. 248. 

(4) Thus, although the law of vol¬ 
untary manslaughter is applicable to 
the testimony, an instruction in the 
words of the statute that provocation 
by means of words, threats, or con¬ 
temptuous gestures shall be insuflft- 
cient to free the person killing from 
guilt of murder is not erroneous.— 
Rouse V. State, 71 S.E. 667, 136 Ga. 
356—McMullen v. State, 165 S.E. 479, 
45 GaApp. 532. 

20. Ky.—Austin v. Commonwealth, 
98 S.W. 295, 124 Ky. 55, 30 Ky.L. 
295. 

21. Mo.—State v. Lamb, 278 S.W. 
1009. 

30 C.J. p 418 note 8. 

Instructions as to elements of as¬ 
sault with intent to kill see supra 
§§ 364-367. 

Instructions held proper or improp¬ 
erly refused 

Fla.—Sutton v. State, 92 So. 808, 84 
Fla. 98. 

Ga.—^Woodard v. State, 182 S.E. 198, 
•52 Ga.App. 70—Looney v. State, 
153 S.E. 372, 41 Ga.App. 495. 

Ky.—Allison v. Commonw^ealth, 244 
S.W. 422, 196 Ky. 140. 

Mo.—State v. Johnson, 33 S.W.2d 912, 
326 Mo. 1030. 

Tex.—McMurrey v. State, Cr., 168 S. 
W.2d 858—Staten v. State, 246 S. 
W. 387, 93 Tex.Cr. 265—Washing¬ 
ton V. State, 240 S.W. 542, 91 Tex. 
Cr. 632. 

30 C.J. p 418 note 8 [a], 
instructions held improper or prop¬ 
erly refused 

N.C.—State v. Vanderburg, 158 S.E. 
248, 200 N.C. 713. 

Okl.—^Watkins v. State, 218 P. 895, 
25 Okl.Cr. 10. 

30 C.J. p 418 note 8 [b]. 

22. Ky.—Bradley v. Commonwealth, 
111 S.W.2d 414, 271 Ky. 253—Alli¬ 
son V. Commonwealth, 244 S.W. 
422, 196 Ky. 140. 

Okl.—De Witt V. State, 52 P.2d 88, 
I 58 Okl.Cr. 261—^Woodall v. State, 

9'?n 


242 P. 1052, 33 Okl.Cr. 193—Hick¬ 
man V. State, 240 P. 1097, 32 Okl. 
Cif. 307—Watkins v. State, 218 P. 
895, 25 Okl.Cr. 10. 

30 C J. p 419 note 9. 

Cooling time 

In a prosecution for assault with 
intent to kill, a charge on cooling 
time is not required where the evi¬ 
dence shows the transaction to have 
been a continuous one.—Ivory v. 
State, 87 S.W. 699, 48 Tex.Cr. 279. 
Failure to establish self-defense 
Where accused admits killing or 
assault to kill and sets up aflEirmative 
plea of self-defense, but fails in es¬ 
tablishing that plea, he is entitled to 
have jury instructed on lesser degree 
of same offense if there is any evi¬ 
dence in case tending to show that it 
was an offense of lesser grade.—State 
V. Jones, 130 S.E. 747, 133 S.C. 167. 
Knowledge of aider and abettor 

Accused, in prosecution for assault 
with intent to commit murder was 
entitled to instruction on degree of 
crime where though he aided in its 
commission, he had no knowledge of 
the intent of the actual perpetrator 
of the offense.—Presley v. State, 30 
S.W.2d 231, 161 Tenn. 310. 

Sudden affray, or sudden heat or pas¬ 
sion 

(1) Instruction stating that if ac¬ 
cused was actuated by passion he 
should not be convicted of assault 
with intent to murder was not error. 
—Kirkland v. State, 22 S.E.2d 330, 68 
Ga.App. 124. 

(2) The offense of cutting or 
shooting at and wounding another 
in sudden affray, or in sudden heat 
and passion, without previous mal¬ 
ice, is a degree of the crime of mali¬ 
cious cutting or shooting at and 
wounding another with intent to kill, 
and it is proper under an indictment 
charging the graver offense to in¬ 
struct on both where the evidence 
warrants it.—Pack v. Commonwealth, 
140 S.W.2d 626, 282 Ky. 835—Hensley 
V. Commonwealth, 95 S.W.2d 564, 264 
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such as assault with intent to commit murder in the 
second degree,2® assault with intent to cominit man¬ 
slaughter,®^ assault to kill without malice,®® simple 
assault,®®’ assault and battery,®® aggravated as¬ 
sault,®® assault likely to produce great bodily m- 
jury,’®® assault with a deadly or dangerous weap¬ 
on,®® the statutory offense of shooting at another,®^ 
or stabbing.®® 

The court should instruct the jury on each theory 
of the defense where there is any evidence tending 
to establish it.®® It is erroneous to give an instruc¬ 
tion which is calculated to make the jury believe 
that they must find accused guilty in some degree, 
and that they cannot acquit him,®< or to state the 
law in such a manner as virtually to withdraw mi¬ 
nor grades of the offense as to which there is 
evidence from the consideration of the jury,®® or 
to withdraw a higher grade from their considera¬ 
tion.®® 


Request for instruction. A failure to instruct as 
to specific minor included offenses has been held 
not to be reversible error in the absence of a re¬ 
quest for the instruction:®'^ but on the other hand 
it has been held that, where the evidence clearly jus¬ 
tifies the charge, the trial court should charge of 
its own motion on the offense of aggravated assault, 
although no instruction is requested thereon."® 

b. Instructions Not Required 

An instruction as to assault with intent to rnurder is 
not necessary if the evidence is insufficient to justify a 
conviction of that crime, nor is an instruction on a lower 
offense necessary or proper where there Is no evidence 
or Insufficient evidence thereof. 

Where the evidence of felonious intent is not 
clear and does not justify a conviction of assault 
with intent to murder, it is proper to refuse an in¬ 
struction on that grade of offense.®® Where the 


Kv. 718—^Austin v. Commonwealth, 
258 S.W. 86, 201 Ky. 615. 

(3) Other instructions see 30 C.J. 
p 419 note 9 [a]. 

Instructions held proper or improp¬ 
erly refused 

Kan.— State v. Wright, 208 P. 630, 
112 Kan. 1. 

_Bradley v. Commonwealth, 111 

.SW.2d 414, 271 Ky. 253. 

3 ^Io.—State v. Lamb, 278 S.W. 1009, 
Okl.—Crain v. State, 217 P. 888, 24 
Okl.Cr. 343. 

mstructious held improper or prop¬ 
erly refused 

Ky.—Hall v. Commonwealth, 293 S. 

W. 961, 219 Ky. 446. 

Tenn.—Presley v. State, 30 S.W.'2d 
231, 161 Tenn. 310. 

Tex.—Nothaf v. State, 240 S.W. 936, 
91 Tex.Cr. 619. 

23. Tenn.—Presley v. State, 30 S.W. 
•2d 231, 161 Tenn. 310. 

24. Tenn.—Presley v. State, supra. 


Instructions held proper or improp¬ 
erly refused 

Iowa.—State v. Van, 2 N.W.2d 748. 

25. Mo.—State v. Fine, 23 S.W.2d 7, 
324 Mo. 194. 

26. Ga.—Looney v. State, 153 S.E. 
372, 41 Ga.Ap'p. 495. 

S.C.—State V. Jones, 130 S.E. 747, 133 


S.C. 167. 

Tenn.—Presley v. State, 30 S.W.2d 
231, 161 Tenn. 310. 

30 C.J. p 419 note 10. 

Instructions held proper or improp¬ 
erly refused 

Tex.—Reid v. State, 133 S.W.2d 979, 
138 Tex.Cr. 34. 


27. Ga.—Looney v. State, 153 S.E. 

372, 41 Ga.App. 495. 

30 C.J. p 419 note 11. 

Instructions held proper or improp¬ 
erly refused 


Ind.—Faulkenberg v. State, 151 N.E. 
382, 197 Ind. 491. 

Ky.—Ward v. Commonwealth, 291 S. 
W 47 218 Ky. 217—Sparks v. Com¬ 
monwealth, 249 SW. 749, 198 Ky. 
‘518—Allison V. Commonwealth, 244 
S.W. 422, 196 Ky. 140. 

30 C.J. p 419 note 11 [a]. 

Instructions held improper or prop¬ 
erly refused 

Ind.—Durham v. State, 159 N.E. 145, 
199 Ind. 567. 

28. Tex,— Yeager v. State, 256 SW. 
914, 96 Tex.Cr. 124 —Washington v. 
State, 240 S.W. 542, 91 Tex.Cr. 632. 
30 C.J. 'p 419 note 12. 

Instructions held proper or improp¬ 
erly refused 

S.C.—State V. Knight, 15’2 S.E. 667, 
155 SC. 407—State v. Jones, 130 
S.E, 747, 133 S.C. 167. 

Tex.—Cooper v. State, 250 S.W. 185, 


94 Tex.Cr. 199. 

Enstructions held improper or prop¬ 
erly refused ^ 

rex.—Duncan v. State, 137 S.W.2d 
781, 138 Tex.Cr. 537—Mclntire v. 
State, 289 S.W. 48, 105 TexCr. 403 
—Williams V. State, 254 S.W. 568, 


95 Tex.Cr. 354. 

29. Okl.—Ash V. State, 243 P. 765, 
33 Okl.Cr. 253—Hickman v. State, 
240 P. 1097, 32 Okl.Cr. 307. 

30 C.J. P 419 note 13. 


30, Okl.—Watkins v. State, '218 P. 
895, 2'5 Okl.Cr. 10. 

30 C.J. p 419 note 14. 

Instructions held proper or improp¬ 
erly refused 

Ariz.— Hann v. State, 247 P. 129, 30 
Ariz. 36'6. 

Oal.—People v. Mendez, 2'38 P. 349, 
67 Cal.App. 724. 

Okl.—Childs V. State, 99 P.2d 539, 68 
OkLCr. 435. 

31. Ga.—Woodward v. State, 182 S. 




E. 198, 52 Ga.Ap'p. 70—Cook v. 

State. 147 SE. 719, 39 Ga.App. 409 
—Reed v. State, 147 S.E. 718, 39 
Ga.App. 407. 

30 C.J. p 419 note 15. 

Instructions held proper or improp¬ 
erly refused 

Ga.—Woody v. State, 140 S.E. 396. 
37 Ga.App. 338. 

32. Ga.—Kirkland v. State, 22 S.E. 
2d 330, 68 Ga.App. 124. 

30 C.J. p 420 note 16. 
instructions held improper or prop¬ 
erly refused 

Ga.—Kirkland v. State, su'pra-Bur¬ 
ris V. State, 58 S.E. 545, 2 Ga.App. 
418. 

33. KM.— State v. Rogers, 247 P. 
828, 31 N.M. 485. 

Refusal to instruct held error 

(1) As to manslaughter.—State v. 
Rogers, 247 P. 828, 31 N.M. 485. 

(2) As to limited extent of con¬ 
spiracy.—Nothaf V. State, 240 S.W. 
936. 91 Tex.Cr. 619. 

34 va.—Gills V. Commonwealth, 126 
S.E. 51, 141 Va. 445. 

35. Ala.—Little v. State, 173 So. 272, 
27 Ala.App. 391. 

30 C.J. p 420 note 17. 

Instruction held confusing 
Tex.—Ballew v. State, 141 S.W. 2d 
654, 139 Tex.Cr. 636. 

36. Ark.— Hankins v. State, 145 S. 
W. 524, 103 Ark. 28. 

30 C.J. p 420 note IS. 

37 . Ariz.—^Hann v. State, 247 P. 129, 
30 Ariz. 366. 

30 C.J. p 420 note 19. 

3& Fla.—Johnson v. State, 43 So. 
779, 53 Fla. 45. 

39. Ga.—Gregor v. State, 86 S.E 
459, 17 Ga.App. '271. 
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evidence shows that accused is either guilty as 
charged in the indictment or is not guilty at all, 
or where otherwise there is no evidence, or insuffi¬ 
cient evidence, in support of minor included offens¬ 
es, instructions as to such offenses are neither nec¬ 
essary nor proper,^® especially where no request is 
made for such instructions;^^ and it is not nec¬ 
essary or proper to charge the jury on a theory of 
the case that could not arise under the issues.^^ 
Thus an instruction on aggravated assault should 
not be given where it is not warranted by the evi- 
dence,'^^ as where the issues and evidence make a 
case either of assault with intent to murder or of 
not guilty.*^^ Where the state confesses accused’s 
plea of former jeopardy as to all minor offenses 
embraced in the indictment for assault with intent 
to murder, and seeks to convict on the offense 
charged, there is no error in refusing instructions 
defining the elements of the lesser offenses.'^s 

c. In Prosecution for Homicide 

In a homicide prosecution, it is not proper to give 
an instruction as to assauit in any of its grades uniess 


such instruction Is applicable and authorized by the evi- 
dence. Such instructions are proper where there is evi- 
dence showing that death resulted not from the assauit 
by the accused but from some independent cause. 

On the trial of an indictment or information for 
murder or manslaughter, if it is admitted or estab¬ 
lished by the evidence that death resulted from 
accused’s act, and that, if guilty at all, he is guilty 
of some degree of homicide, there is no propriety in 
giving an instruction as to assault in any of its 
grades,^® and in any event where there is no evi¬ 
dence on which to base such an instruction, it is 
properly refused.^"^ However, an instruction as to 
assault with intent to murder, or as to other grades 
of assault, if applicable, may and should be given, 
when the evidence authorizes it.^^ Such instruc¬ 
tions are proper where there is evidence from which 
it might be found that death did not result from an 
unlawful assault by accused, but from some other 
and independent cause,^^ such as evidence which 
tends to show that death resulted from improper 
treatment or gross neglect of the wound or disease, 
or from some other cause, and not from the wound 


40- Ark.—Godfrey v. State, 2SS S.W. 

70*5, 172 Ark. 1176. 

Fla.—^Hancock v. State, 105 So. 401, 
90 Fla. 178. 

Iowa.—State v. Plory, 210 N.W. 961, 
203 Iowa 918. 

Ky.—Canada v. Commonwealth, 45 S. 
W.2d 834, 242 Ky. 71—Brewington 
V. Commonwealth, 254 S.W. 917, 
■200 Ky. 27'6. 

Mo.—State v. Johnson, 33 S.W.2d 912, 
326 Mo. 1030. 

Neb,—Davis v. State, 215 N.W. 785, 
116 Neb. 90. 

Okl.—Gidens v. State, '236 P. 912, 31 
Okl.Cr. 137. 

Tex.—Guerra v. State. Cr., 168 S.W. 
2d 247—Elliott v. State, 284 S.W. 
961, 105 Tex.Cr. 8. 

30 C.J. p 420 note 23. 

Amendment to murder statxrte was 
held not to require charge on assault 
to murder without malice in every 
case but only in a proper case.— 
Steward v. State, 75 S.W.2d 113, 127 
Tex.Cr. 63. 

Instmctions held improper or prop¬ 
erly refused 

Ariz.—^Hann v. State, 247 P. 129, 30 
Ariz. 366. 

Ga.—McKinnon v. State, 181 S.E. 91, 
51 Ga.App. 549. 

Mo.—State v. Turnbo, 267 S.W. 847. 
Tex.—^Huntsman v. State, 143 S.W.2d 
587, 140 Tex.Cr. 62—Steward v. 
State. 75 S.W.2d 113, 127 Tex.Cr. 
63—Stegall v. State, 252 S.W. 513, 
95 Tex.Cr. 4. 

41. Iowa.—State v. Murphy, 80 N.W. 
30’5, 109 Iowa 116. 

42. La.—State v. Antoine, 180 So. 
465, 189 La. 619. 

30 C.J. p 420 note 25- 


43. Fla.—Morris v. State, 123 So. 
912, 98 Fla. 609. 

Tex.—Torrans v. State, 265 S.W. 660, 
98 Tex.Cr. 298. 

30 C.J. p 421 note 26. 

44. Tex.—Turner v. State, 18’6 S.W. 
322, 79 Tex.Cr. 390. 

30 C.J. p 421 note 27. 

45. Ala.—Tarver v. State, 64 So. 161, 
9 Ala.App, 17. 

46. Iowa.—State v. Buck, 219 N.W. 
17, 205 Iowa 1028—State v. Flory, 
210 N.W, 961, 203 Iowa 918. 

30 C.J. p 421 note 29. 

“An instruction [on a lesser and 
included offense] is proper only when 
applicable to the evidence and where 
the evidence would justify a verdict 
of guilty of the lesser offense [and] 
if the evidence is such as to warrant 
only a verdict of the greater offense, 
or one of not guilty, then it is not 
proper to give such an instruction.” 
—Davis V. State, 215 N.W. 785, 789, 
116 Neb. 90. 

Instructions held improper or prop¬ 
erly refused 

Ga.—Fudge v. State, 9 S.E.2d 259, 
190 Ga, 340. 

Mo.—State v. Gadwood, 116 S.W.2d 
42, 342 Mo. 466. 

Ohio.—State v. Champion, 142 N.E. 
141, 109 Ohio St. 281. 

47. Ga.—McClellan v. State, 131 S.E. 

62, 161 Ga. 269—Coggeshall v. 

State, 131 S.E. 57, 161 Ga. 259. 

Ohio.—Lyon v. State, 155 N.E. 800, 
116 Ohio St. 265, affirming 155 N.E. 

I 569, 23 Ohio App. 237. 

232 


Tex.—Jones v. State, 110 S.W.2d 571, 
133 Tex.Cr. 322. 

Instructions held improper or prop¬ 
erly refused 

Ala.—Riddle v. State, 142 So. 680, 25 
Ala.App. 142, certiorari denied 142 
So. 682, 22'5 Ala. 218. 

Ga.—Stuckey v. State, 167 S.E. '519, 
17'6 Ga. 252—Adams v. State, 14S 
S.E. 386, 168 Ga. 530—Long v. 
State, 4 S.E.2d 75, 60 Ga.App. 517. 

Tex.—Banks v. State, 254 S.W. 962, 
95 Tex.Cr. 384. 

48w Ky.—Gill v. Commonwealth, 31 
S.W.2d 60S, 235 Ky. 351. 

Ohio.—State v. Champion, 142 N.E. 
141, 109 Ohio St. 281. 

Tex.—Green v. State, 46 S.W.2d 1001, 
120 Tex.Cr. 355—Clark v. State, 46 
.S.W.2d 971, 120 Tex.Cr. 326—Shine 
v. State, 269 S.W. 804, 99 Tex.Cr. 
418. 

Instructions held proper or Improp- 
erly refused 

U.S.—Benway v. People of Michigan, 
C.C.A.Mich., 26 F.2d 168, certiorari 
denied Benway v. People of State 
of Michigan, 49 S.Ct. 19. 278 U.S. 
615, 73 L.Ed. 53S. 

Iowa.—State v. Marish, 200 N.W. 5, 
198 Iowa 602—State v. Shaver, 198 
N.W. 329, 197 Iowa 1028. 

Ky.—Pergram v. Commonwealth, 44 
S.W.2d 277, 241 Ky. 387—Noble v. 
Commonwealth, 290 S.W. 330, 217 
Ky. 556—Lyons v. Commonwealth, 
287 S.W. 534, 216 Ky. 202. 

49. Iowa.—State v. Flory, 210 N.W. 
961, 203 Iowa 918. 

Interveniugr cause held not present 

Iowa.—State v. Buck, 219 N.W. 17. 
205 Iowa 1028. 
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inflicted by accused,50 or, where the evidence dis¬ 
closes that, while accused and deceased were en- 
ra-^ed in combat, a third person killed deceased, and 
there is no evidence of a conspiracy.51 It has been 
held that, where one is indicted jointly with others 
for murder, it is error to charge the jury so as to 
authorize a conviction of an assault with intent to 
kill separately and independently of his participa- | 
tion in the particular criminal design which result¬ 
ed in the death of the person slain.52 
Under a statute so providing, where the means 
or instrument used by accused was of a nature 
which was not calculated to produce death, and was 
not used in such a manner as to indicate an evident 
intention to produce death, the court should instruct 
on aggravated assault,®* or other grades of assault 
and battery;®^ but such an instruction is not re¬ 
quired or proper where the evidence shows that the 
instrument used was a deadly weapon,55 or that 
there was an evident intention to kill.5® 

§ 397^ _Reasonable Doubt as to Grade of 

Offense 

The court may, and in some jurisdictions should, in¬ 
struct the Jury that, if they believe accused guilty but 
have a reasonable doubt as to the grade or degree of the 
offense, they should convict him of the lovirer grade or 


§ 397 


degree, except where the evidence shows the ae- 

cused is guilty of the higher offense or is not guilty 


It is proper, and under some statutes it is the 
duty of the court, to charge that, if the jury e- 
lieve beyond a reasonable doubt that accused is 
guilty but have a reasonable doubt as to the grade 
or degree of his offense, they should give him the 
benefit of that doubt and convict him of the lower 
grade or degree.®^ No such instruction is required, 
however, where the evidence shows that accused is 
either guilty of the higher offense or not guilty of 
any offense.®® Where the offense charged has dif¬ 
ferent degrees, it is not sufficient merely to define 
the elements which comprise each degree of the 
crime charged and then to tell the jury that ac¬ 
cused must be found guilty beyond a reasonable 
doubt, but the reasonable doubt requirement should 
be made specifically applicable to doubt as to the de¬ 


gree of the offense.®® 


An instruction on the doctrine of reasonable doubt 
of the grade or degree of the offense must not be 
confusing or misleading,®® or vague or indefinite.®^ 
An instruction on reasonable doubt as to the de¬ 
gree of the offense committed, although not given in 
the accepted and approved form, is sufficient if it in 
substance charges that, if the jury believe accused 


50. U.S.—Benway v. People of Mich¬ 
igan, C.C.A.Mich., 26 F.2d 168, cer¬ 
tiorari denied Benway v. People of 
State of Michigan, 49 S.Ct. 19, 278 
U.S. 615, 73 L.Ed. 538. 

—Gill V. Connmonwealth, 31 S.W. 
2d 608, 235 Ky. 351—Noble v. Com¬ 
monwealth, 290 S.W. 330, 217 Ky. 
556—Lyons v. Commonwealth, 287 
S.W. 534, 216 Ky. 202. 

Tex.—Green v. State, 46 S.W.2d 1001, 
120 Tex.Cr. 335. 

30 C.J. p 421 note 30. 

Instructions held improper or prop¬ 
erly refused 

Ga.—Long v. State, 4 S.E.2d 75, 60 
Ga.App. 517. 

Tex.—Stroud v. State, 46 S.W.2d 689, 
120 Tex.Cr. 466. 

51. Iowa.—State v. Marish, 200 N. 
W. 5, 198 Iowa 602. 

30 C.J. p 421 note 31 

52. Ga.—Stuckey v. State, 167 S.E. 
519, 176 Ga. 252—Smith v. State, 
56 S.E. 360, 127 Ga. 262. 

53. Tex.—Green v. State. 46 S.W.2d 
1001, 120 Tex.Cr. 335. 

30 C.J. p 421 note 34. 

54. Tex.—Merritt v. State, 213 S.W. 
941, 85 Tex.Cr. 56-5. 

30 C.J. p 422 note 35. 

55. Tex.—Joseph v. State, 127 S.W. 
171, 59 Tex.Cr. 82. 

30 C.J. p 422 note 36. 


56. Tex.—Banks v. State, 254 S.W. 
962, 95 Tex.Cr. 384. 

30 C.J. p 422 note 37. 

57. Ariz.—Hann v. State, 247 P. 129, 
30 Ariz. 366. 

Idaho,—State v. Hunter, 39 P.2d 301, 
303, 55 Idaho 161, citing Corpus 
Juris. 

Iowa.—State v. Norton, 286 N.W. 476, 
227 Iowa 13. 

Ky.—Huston v. Commonwealth, 120 
S.W.2d 408, 274 Ky. 794—Bradley | 
V. Commonwealth, HI S.W.2d 414, 
271 Ky. 253—Sparks v. Common¬ 
wealth, 249 S.W^. 749, 198 Ky. 518. 

Tex._Meador v. State, 289 S.W. 691, 

105 Tex.Cr. 590. 

30 C.J. p 422 note 39. 

Instructions as to reasonable doubt 
of grade or degree of crime gen¬ 
erally see Criminal Law § 1289. 

Specification in verdict of grade or 
degree of offense see infra § 402. 

instructions held proper or improp¬ 
erly refused 

D.C.—McAffee v. U. S., 105 F.2d 21, 
70 A'PP.D.C. 142. 

Ga.—Swain v. State, 112 S.E. 141, 
153 Ga. 328. 

Ky._Fuson v. Commonwealth, 251 S. 

W. 995, 199 Ky. 804. 

La.—State v. Corneille, 96 So. 813, 
153 La. 9-29. 

Okl.—Childs V. State, 99 P.2d 539, 
68 Okl.Cr. 435—O’Neal v. State, 31 
P.2d 886, 35 Okl.Cr. 388. 

30 C.J. p 422 note 39 [a]. 
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Instructions held improper or prop¬ 
erly refused 

Idaho.—State v. Copenbarger, 16 P. 

2d 383, 52 Idaho 441. 

Ky.—Bin ion v. Commonwealth, 267 
S.W. 213, 206 Ky. 298. 

Mo.—State v. Buckner, 72 S.W.2d 73, 
33‘5 Mo. 229. 

S.'C.—State V. King, 155 S.E. 409, 158 
j S.C. ‘251. 

1 58. Cal—People v. Dye, 20 P.2d 358 
130 Cal.App. 522. 

59. D.C.—McAifee v. U. S., 105 F.2d 
21, 70 App.D.C. 142. 

60. Instructions held not misleading 

(1) Instruction authorizing convic¬ 
tion only of such degree of homi¬ 
cide “as you have no reasonable 
doubt of his innocence” was not 
prejudicial for not using “guilt” in¬ 
stead of “innocence.”—McCutcheon v. 
State. 155 N.E. 544, 199 Ind. 247. 

(2) In murder prosecution, the use 
of the word "lower” instead of the 
usual word “lesser” in an instruction 
permitting jury having reasonable 
doubt as to degree of offense to con¬ 
vict of lesser offense of voluntary 
manslaughter or involuntary man¬ 
slaughter was not objectionable as 
misleading.—Fitzgerald v. Common¬ 
wealth, 162 S.W.2d 202, 290 Ky. 825. 

61. Instruction held not vague or 
indefinite 

Ky.—Couch V. Commonwealth, 14'5 S. 
W.2d 49, 284 Ky. 445. 
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guilty but entertain a reasonable doubt as to the 
degree of the offense, they should find him guilty 
of the lower degree.®- 

g 398 . -Province of Court and Jury 

a. Instruction as to power of jury 

b. Invading province of jury 

a. Instruction as to Power of Jury 

The court should instruct the jury as to their power 
and duty to determine from the evidence the grade or de¬ 
gree of the crime of which the accused may be found 
guilty. 

Where the issues and evidence are such as to call 
for a charge on crimes of different grades or de¬ 
grees, the court after defining such grades or de¬ 
grees should carefully and distinctly instruct the 
jury as to their power and duty to determine from 
the evidence the grade or degree of the crime of 
which accused may be found guilty,®^ and to state it 
in their verdict and should also instruct them 
as to what their verdict should be if they find ac¬ 
cused not guilty.®® Thus the couri may instruct the 
.jury that they have the power to find accused guilty 
of murder in either degree, where by statute there 
are degrees of murder, or of manslaughter, accord¬ 
ing as they believe the evidence,®® and such an in¬ 
struction is not objectionable as conveying an in¬ 
timation to the jury that they should find accused 
guilty of some particular degree or grade of 
crime,®'^ nor is it objectionable on the ground that 
it excludes a verdict of acquittal and requires the 
jury to convict of a felonious homicide,®® particu¬ 
larly where in other paragraphs they are cautioned 


against conviction unless satisfied of the guilt of 
accused beyond a reasonable doubt.®^ Nu instruc¬ 
tion need be given on any particular grade or de¬ 
gree of an offense where there is no evidence in 
support thereof,'® and where there is no evidence 
for other than one degree of an offense, the court 
may charge that the jury must convict of that de¬ 
gree or acquit.'^i Where the court has given prop¬ 
er instructions on the degrees of crime, an omission 
to give to the jury a form of verdict for a particu¬ 
lar degree is not error in the absence of a request 
for an instruction on such form.72 

Several defendants. It has been held that an in¬ 
struction on a trial of two defendants for murder, 
that one of the persons accused might be found 
guilty of murder and the other of manslaughter, is 
not subject to the objection that it places two sep¬ 
arate and distinct crimes before the jury.*^® How¬ 
ever, where it appears that the two defendants act¬ 
ed in concert, it is not error to refuse an instruc¬ 
tion that the jury could return one verdict as to one 
and a different verdict as to the other.*^^ 

b. Invading Province of Jury 

Instructions by the court must not Interfere with the 
Jury's right to determine the degree of crime of which 
the accused is guilty; however, the court may apprise 
the Jury of the grade or degree of crime which the evi¬ 
dence tends or does not tend to show and direct the Jury, 
if they believe the evidence, to find accordingly. 

The court must not name or charge as a matter 
of law the degree of the crime committed, or oth¬ 
erwise impinge on the right or province of the 
jury to determine the degree of the crime of which 
i accused is guilty.*^® An instruction is erroneous 


52. Ky.—Strange v. Commonwealth, 
70 S.'VV.2d 972, 254 Ky. 57—King v. 
Commonwealth, 7 S.W.2d 22S, '224 
Ky. 822. 

G3. Ariz.—Singh v. State, 2SO P. '672, 
35 Anz. 432, 67 A.L.R. 129. 

Pa.—Commonwealth v. Carelli, 127 
A. 305, 281 Pa. 602. 

30 C.J. p 422 note 42. 

Instructions held improper or prop¬ 
erly refused 

Miss.—Franklin v. State, 196 So. 787, 
189 Miss. 142. 

34. Pa.—Commonwealth v. Kovovic, 
58 A. S57. 209 Pa. 465—Common¬ 
wealth V. Sheets, 46 A. 753, 197 Pa. 

69. 

65. Ark.—Phares v. State, 243 S.'JV. 
1061, 155 Ark. 75. 

—State V. Buckner, 72 S.'VV.2d 73, 
335 Mo. 229. 

30 C.J. 'p 422 note 44. 

69. Iowa.—State v. Norton, 286 N.W. 
476, 227 Iowa 13. 

Oki.—Green v. State, 88 P.2d 907, 65 
Okl.Cr. 463. 

30 C.J. p 422 note 45. 


67. Wis.—Ryan v. State, 92 N.W. 
271, 115 Wis. 488. 

30 C.J. p 423 note 46. 

Instructions held proper or improp¬ 
erly refused. 

Iowa.—State v. Norton, 2S'6 N.W. 476, 
237 Iowa 13, 

Okl.—Green v. State, 88 P.2d 907, 65 
Okl.Cr. 463. 

68. Neb.—Housh v. State, 61 N.W. 
571, 43 Neb. 163. 

69. Iowa.—State v. Norton, 286 N. 
W. 475, 227 Iowa 13. 

Neb.—Housh v. State, 61 N.W. '571, 
43 Neb. 163. | 

70. Miss—Franklin v. State, 196 So. 
787, 189 Miss. 142. 

30 C.J. p 433 note 49. 

Instructions held improper or proper¬ 
ly refused 

In a prosecution for murder, it is 
proper to refuse to give an instruc¬ 
tion as to a lesser degree than that 
of murder in the first degree, or as to 
a lesser offense included within the 
crime charged, if the evidence is of 
such a nature as to warrant only a 

234 


verdict of murder in the first degree, 

in the event that accused is guilty 

at all.—People v. Rucker, '54 P.2d 

508, 11 Cal.App.3d 609. 

71. Cal.—People v. Rucker, supra- 

72. Cal.—People v. Woods, 81 P. 652, 
147 Cal. 265, 109 Am.S.R. 151. 

30 C.J. p 423 note 50. 

73. Ill.—Foglia v. People, 82 N.E. 
262, 229 Ill. 286. 

74. Pa.—Commonwealth v. Russogu- 
lo, 106 A. ISO, 263 Pa. 93—Com¬ 
monwealth V. De Ijeo, 89 A. 584, 
242 Pa. '510. 

75. La.—State v. Boudreaux, r69 So. 
459, 185 La. 434. 

Tex.—Simmons v. State, 3 S.W.'2d 
449, 109 Tex.Cr. 157. 

Va.—Bradshaw v. Commonwealth, 4 
S.E.2d 752, 174 Va. 391—Ballard v. 
Commonwealth, 159 S.E. 222, 156 
Va. 980—Webb v. Commonwealth, 
152 S.E. 366, 154 Va. 866. 

Instructions held proper or improp¬ 
erly refused 

Cal.—People v. French, 87 P.2d 1014, 
12 Cal.2d 720. 
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which denies the jury the power of rendering such 
verdict as their judgment and conscience dictate 
after being fully instructed as to their duty,'?® as 
where it imperatively requires them either to ren¬ 
der a verdict for a particular degree or to acquit,” 
or is equivalent to directing a verdict in the al¬ 
ternative,'?® or charges that they must find accused 
guilty of murder or acquit him, if there is evidence 
which would justify finding him guilty of a lower 
degree of crimeor where it virtually directs ac¬ 
cused's acquittal of any of the higher grades of the j 
crime charged against him, unless the evidence 
without conflict shows that he is not guilty of the 
graver offense;®® or where it is apt to make the 
jury believe that they must find accused guilty in 
some degree and that they cannot acquit him.®l 

It is proper, however, for the court, after charg¬ 
ing the jury as to their power and duty and leav¬ 
ing them free to act in determining the degree of 
guilt, to apprise them as to the specified grades or 
degrUs of crime which the evidence tends or does 
not tend to show, and to direct them as to what 
their verdict should be if they believe the evidence 
or find certain facts therefrom,®® as that, if they 
find accused guilty, they should find him guilty as 
charged in the indictment,®® or the court, after in¬ 
structing the jury as to their right to determine 
the degree of guilt, may express an opinion, war¬ 


ranted by the evidence, that, if accused is guilty, he 
is guilty under the evidence of one of certain de¬ 
grees or grades i®-* and, according to some authori¬ 
ties, the court may instruct the jury that under the 
law and the evidence they would not be justified in 
finding accused guilty of a greater than a designat¬ 
ed degree of the offense charged.®® 

§ 399. Punishment 

a. In general 

b. Death penalty, life imprisonment, or 

imprisonment for years 

a. In Qeneial 

Where the punishment Is to be assessed by the Jury, 
Instructions clearly and concisely stating the law as to 
the power and discretion of the Jury properly to assess 
the punishment should be given; but where the Jury have 
nothing to do with fixing the punishment, no instruction 
as to punishment need be given and the jury may be in¬ 
structed that they have nothing to do with the punish¬ 
ment. 

Where the jury have the power, or it is their 
duty, to assess the punishment for the various grades 
of homicide, assault with intent to kill or attempt to 
kill, as discussed infra § 434, the court should 
charge clearly and concisely the law or statute rel¬ 
ative to the jury’s power and discretion as to the 
punishment which they may properly assess in the 
case.®® If the court in its charge incorrectly states 


Miss.—Richardson v. State, 121 So. 
284, 153 Miss. 654. 

S.C.—State Y. Petit, 142 S.B. 72'5, 144 
S.C. 453. 

76. Ala.—Sherrill v. State, 35 So. 
129, 138 Ala. 3. 

30 C.J. p 423 note 53. 
lustmctioiLS held erroneous 
La.—State v. Boudreaux, 169 So. 459, 
185 La. 434. 

30 C.J. p 423 note 53 [a]. 

77. Tex.—Barnes v. State, Cr., 167 S. 
\V.2d 197. 

30 C.J. p 423 note 54. 

78. La.—State v. Boudreaux, 169 So. 
459, 185 La. 434. 

30 C.J. p 423 note 55. 

79. Okl.—Neeld v. Slate, 30 P.2d 
193, 55 Okl.Cr. 288. 

30 C.J. p 423 note 56. 

80. Kan.—State v. McAnarney, 79 P. 
137, 70 Kan. 679. 

30 C.J. p 423 note 57. 

81. Ark.—Phares v. State, 243 S.W. 
1061, 155 Ark, 75. 

Tex.—^Waters v. State, 148 S.W. 796, 
66 Tex.Cr. 572. 

Instmction held not erroneous 
Okl.—Childs V. State, 99 P.2d -539, 
68 OkLCr. 435. 

82. Ariz.—Hann v. State, ‘247 P. 129, 
30 Ariz. 36*6. 


lo-wa.—State v. Norton, 286 N.W. 476, 
227 Iowa 13. 

30 C.J. p 423 note 59. 

83. Mo.— State v. Robertson, 77 S. 
W. 528. 178 Mo. 496. 

30 C.J. p 424 note 60. 

84. Pa,—Commonwealth v. Ronello, 
96 A. 826, 251 Pa. 329. 

30 C.J. p 424 note 61. 

Instruction held not erroneous 
Pa.—Commonwealth v. Giacobbe, 19 
A.2d 71, 341 Pa. 187. 

85. Wis.—Giskie v. State, 38 N.W. I 
334, 71 Wis. 612. 

30 C.J. p 424 note 62. 

86. Ark.—Phares v. State, 243 S.W. 

1061, 155 Ark. 75—Winkler v. 

Stale, 32 Ark. o39. 

Tex.—Gatlin v. State, 20 S.W.2d 431, 
113 Tex.Cr. 247. 

Va.—Bradshaw v. Commonwealth, 4 
S.E.2d 752, 174 Va. 391. 

30 C.J. p 424 note 65. 

Instructions on punishment general¬ 
ly when assessment by 3 ury is 
•proper see Criminal Law § 1290. 
Assessment of punishment in verdict 
see infra § 405. 

Xtecommendation by jury 

(1) Under a statute authorizing 
the jury to recommend punishment 
as for a misdemeanor or to recom¬ 
mend accused to the mercy of the 
court, it is the duty of the court to 
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instruct the jury properly as to the 
provisions of the statute in this re¬ 
gard.—Varnum v. State, 7 S.E.2d 192, 
61 Ga.App. 670—^Varner v. State, lOS 
S.E. SO, 27 Ga.App. 291. 

(’2) Failure to give instruction that 
if accused was guilty of assault with 
intent to murder jury could recom¬ 
mend if they saw fit that he be pun¬ 
ished as for a misdemeanor was er¬ 
ror but not reversible, where accused 
was punished as for a misdemeanor. 
—Varnum v. State, supra. 

(3) Particular instructions held 
proper.—Christie v. State, 189 S.E. 
378, 55 Ga.App. 155—^Varner v. State, 
supra—Yaughan v. State, 107 S.E. 
389, 26 Ga.App. 639. 

Instructions held contradictory 
Idaho.—State v. Van Vlack, 65 P.2d 
73’6, 57 Idaho 316. 

Tex.—Shannon v. State, 36 S.W. 2d 
521, 117 Tex.Cr. 429. 
instructions held not misleading 
Ky.—Combs v. Commonwealth, 117 S. 

W.2d 1000, 273 Ky. 787. 

Miss.— Talbert v. State, 159 So. '549, 
172 Miss. 243. 

S.O.—State V. Rector, 164 S.E. 865, 
166 S.C. 335. 

Instructions held proper or improp¬ 
erly refused 

Ariz.—Hernandez v. State, 32 P.2d 
18, 43 Ariz. 424. 
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the punishment which should be assessed by the 
jury, it is erroneous,even though the punishment 
actually assessed by the jury is within the limits of 
their discretion as prescribed by statute and such 
an instruction, if requested, may be refused.^^ The 
court may not, where the punishment for the oitense 
is life imprisonment, fix any definite period of time 
in its instructions limiting the maximum punishment 
which may be assessed.^^ 

According to some authorities, the court need not 
instruct on the doctrine of reasonable doubt, since 
it has no application in the jury’s determination as 
to the penalty to be imposed.^^ However, there is 
authority stating that in death penalty cases, where 
the punishment is divided into degrees and the jury 
are given discretion as to the punishment, the court 
should instruct the jury that if they entertain a 
reasonable doubt as to which one of two or more 
punishments should be imposed, it is their duty to 
impose the lesser.92 

Under a statute so providing, it is the duty of the 
court to instruct the jury that, unless from all the 
facts and circumstances in evidence, the jury believe 


that accused was prompted and acted with malice 
aforethought, they cannot assess the punishment at 
a period longer than five years.^3 

Persons jointly tried. On a joint trial of several 
defendants, the instructions should not require the 
jury to fix the same punishment for each of the 
accused persons and to do so would be erroneous.''^’ 

Failure to agree on punishment. After instruct¬ 
ing as to the punishment that may be assessed, the 
court may further instruct that, if the jury cannot 
agree on the punishment, they must not for that rea¬ 
son disagree, but should return a verdict of guilty,^^ 
and may leave the punishment to be assessed by the 
court.®® 

Pardon or parole. It has been held that the trial 
court may inform the jury, at their request or with¬ 
out request, as to provisions of the law for pardons 
or paroles, if they find accused guilty of murder, 
whether they fx the penalty at death or life im¬ 
prisonment.®'^ On the other hand, it has been held, 
however, that the law^ of pardons is not a matter to 
be considered by the jury in designating the pun¬ 
ishment and that accused is not entitled, on a trial 


Ga.—Sweringen v. State, 11 S.E 2d 
423, 63 Ga.App. 605. 

Ky.—Hall v. 'Commonwealth, 17 S.IV. 

•2d 751, 229 Ky. 646. 

Tenn.—Woodruff v. State, 51 S.W.2d 
843, 164 Tenn. 530. 

W.Va.--State v. Cline, 120 S.E. 91, 
100 W.Va. 57. 

lustmctions held improper or prop¬ 
erly refused 

Ala.—Valentine v. State, 98 So. 483, 
19 Ala.App. 510. 

Ky.—^Ward v. Commonwealth, 291 S. 

W. 47, 218 Ky. 217. 

30 C.J. p 424 note 65 [a]. 

87. Okl.—Minter v. State, 129 P.2d 
210, 75 Okl.Cr. 133. 

Tex.--Shannon v. State, 36 S.W.2d 
521, 117 Tex.Cr. 429. 

30 C.J. p 424 note 66. 

Instruction as reversible error see in¬ 
fra § 427 d (6). 

Fundamental error 

(1) In homicide prosecution, giv¬ 
ing of instruction that, if jury found 
accused guilty of manslaughter in 
the second degree, jury might assess 
his punishment by imprisonment in 
state penitentiary for term of not 
less than two years and not more 
than four years, without stating min¬ 
imum or alternative punishment of 
imprisonment in county jail or fine 
or by both fine or imprisonment au¬ 
thorized by statute, was fundamental 
error.—Mead v. State, S3 P.2d 404, 65 
Okl.Cr. 86. 

(2) Charge that punishment for 
negligent homicide in second degree 
when act complained of was not vio¬ 
lation of ‘penal law, but one for 


which civil action would lie, was fine 
“or” imprisonment, was held errone¬ 
ous.—Punchard v. State, 54 S.'W.2d 
110, 122 Tex.Cr. 134. 

88. Tex.—Punchard v. State, 54 S. 
W.2d 110, 122 Tex.Cr. 134—Wilson 
v. State, 14 Tex.App. 524. 

39. Ala.—Untremer v. State, 41 So. 
285, 146 Ala. 26. 

90. Okl.—Minter v. State, 129 P.2d 
210, 75 OklCr. 133. 

91. Cal.—People v. Martin, 85 P.2d 
8S0, 12 Cal.2d 466—People v. Har¬ 
ris, 28 P.2d 906, 219 Cal. 737. 

Pa.—Commonwealth v. Del Vaccio, 
149 A. 696, 299 Pa. 547. 

92. Cal.—People v. Cancino, 73 P.2d 
1180, 10 Cal,2d 223. 

93. Tex.—Fuller v. State, 61 S.W.2d 
825, 124 Tex.Cr. 321—Crutchfield v. 
State, 10 S.W.2d 119, 110 Tex.Cr. 
420. 

lustmctions held proper or improp¬ 
erly refused 

Tex.—Smith v. State, 61 S.W.2d 835, 
124 Tex.Cr. 389—^^Viggins v. State, 

27 S,W.2d 236, 115 Tex.Cr. 434— 
Mercer v. State, 13 S.W.2d 689, 111 
Tex.Cr. 657. 

Instructions held improper or prop¬ 
erly refused 

Tex.—Perkins v. State, 37 S.W.2d 
163, 117 Tex.Cr. 415—Cox v. State, 

28 S.W.2d 146, 116 Tex.Cr. 528— 
Colbert v. State, 27 S.W.2d 214, 115 
Tex.Cr. 363. 

94. lustmctions held proper or im¬ 
properly refused 

(12 Charge that accused, if found 
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guilty of being accessary before 
murder, would receive same punish¬ 
ment as though charged with mur¬ 
der, did not erroneously require same 
punishment as imposed on principal 
convicted for murder.—Powers v. 
State, 157 S.E. 195, 173 Ga. 1. 

(2) An instruction that, if the ju¬ 
ry had a reasonable doubt as to 
whether two defendants had been 
proved guilty of murder or man¬ 
slaughter, they should give them, or 
either of them, the benefit of the 
doubt, and find them or him guilty of 
the lower offense, and fix their pun¬ 
ishment as set out, was not errone¬ 
ous, as requiring the jury to fix the 
same punishment for both defend¬ 
ants, since the other parts of the 
instruction showed each were sep¬ 
arately given the benefit of the rea¬ 
sonable doubt.—Fuson v. Common¬ 
wealth, 251 S.W. 995, 199 Ky. 804. 

(3) Other instructions see 30 C.J. 
p 424 note 65 [b]. 

95. Miss.—Fleming v. State, 60 
Miss. 434. 

96. Miss.—Davis v. State, 154 So. 
304, 170 Miss. 78. 

Okl.—O’Neal v. State, 31 P.2d 886, 35 
Okl.Cr. 388. 

97. N.J.—State v. Mosley, 131 A. 
292, 102 N.J.Law 94—State v. Car- 
rigan, 108 A. 315, 93 N.J.Law 26S, 
affirmed 111 A. 927, 94 N.J.Law 566. 

30 C.J. p 425 note 76. 

Instmctions held proper or improp¬ 
erly refused 

Ohio.—Massa v. State, 175 N.E. '219, 
37 Ohio App. 532. 
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for murder in the first degree, to have the jurj- 
charged as to the law of pardons applicable to per¬ 
sons convicted of such crime.9* Although an in¬ 
struction that one of the elements to be considered 
in determining accused’s punishment is the possibil¬ 
ity of parole has been held proper,9® there is au¬ 
thority holding that the court is under no duty to 
o-ive an instruction as to the provisions of the parole 
law.i 

When punishment assessed by court. In cases 
where the jury have nothing to do with fixing the 
punishment, the court need not instruct them as to 
the punishment to be assessed,^ although the court 
may in its discretion charge the jury on such mat- 
ters.9 In such a case the court may instruct the 
jury that they are not charged with any responsibil¬ 
ity with respect to the punishment, but that they 
are merely to determine whether or not accused is 
guilty^ In some jurisdictions the jury are not en¬ 
titled to know anything of the character of the 
punishment except for murder, and hence an in¬ 
struction as to the punishment for any less degree 
of crime is erroneous.5 Under a statute so provid¬ 
ing, the court must state to the jury that, in de- 


§ 399 

termining the question of guilt, they must not con¬ 
sider the punishment but that punishment rests with 
the judge, as may be provided by law, except in 
cases of murder in the first degree.6 where per¬ 
mitted by statute, the court may instruct the jury 
that, in case they should find accused guilty of an 
offense less than murder, they might leave the pun¬ 
ishment to be assessed by the court.^ 

b. Death Penalty, Life Imprisonment, or Ln- 
prisomnent for Years 

Where the punishment is to be fixed by the jury in a 
case where they find the accused guilty of murder in the 
first degree, the court should properly instruct the jury 
as to the discretion and power which they may have to 
fix the penalty at death, life imprisonrnent, or otherwise, 
but it must refrain from giving any instructions whic 
would tend to influence or control their discretion in 
their determination of the penalty. The authorities are 
not in accord as to whether the jury's discretion in this 
regard is subject to some limitations. 

Where the jury have the power to fix the pun¬ 
ishment, in case accused is found guilty of murder 
in the first degree, the court should instruct them 
fully as to their power, according to the circum¬ 
stances, to fix the penalty at death^ or life imprison- 


98. Iowa.—State v. Dooley, '37 N.W. 
414, S9 Iowa 5S4. 

99. N.J.—State v. Mosley, 131 A. 
292, 102 N.J.Law 94. 

1. Ill.—People V. Montana, 44 N.E. 
2d 569, 380 Ill. 396. 

2. Ga.—Holland v. State, 95 S.E. 
53S, 22 Ga.App. 135. 

Iowa.—State v. Wilson, 141 N.W. 337, 
157 Iowa 698. 

Vt—State V. Lapan, 141 A, 686, 101 
Vt. 124. 

30 C.J. p 424 note 70. 

Province of court and jury to fix 
punishment see infra § 434. 
Instructions on 'punishment general¬ 
ly when assessment by jury is im¬ 
proper see Criminal Law § 1290. 
Instructions held proper or improp¬ 
erly refused 

(1) Refusal to inform jury con¬ 
cerning maximum penalty for man¬ 
slaughter, or instruction that they 
had nothing to do with the penalty, 
and that it should not enter into 
their discussion, was held not error 
in murder prosecution, since court 
alone fixes penalty under the statute. 
—State V. Lapan, 141 A. 686, 101 Vt. 
124. 

(2) In the absence of a request 
therefor, the court need not give in¬ 
structions regarding different penal¬ 
ties that would be given under vari¬ 
ous verdicts, particularly where the 
jury had nothing to do with the pen¬ 
alty to be imposed other than to 
qualify the verdict for murder, by 
adding the words, without capital 


punishment.—State v. Hayden, 131 
So. 575, 171 La. 495. 

3. Utah.-—State v. Inlow, 141 P. 530, 
44 Utah 485, Ann,Cas.l917A 741. 

30 C.J. p 424 note 71. 

Instructions held proper or improp¬ 
erly refused 

In a murder prosecution, an in¬ 
struction to the jury as to the sen¬ 
tence which would be imposed in 
case of a verdict of guilty of man¬ 
slaughter was not erroneous because 
of giving information to the jury as 
to punishment to be imposed by the | 
court.—State v. Petit, 14'2 S.E. 725, 
144 S.C. 452. 

In Georgia 

(1) In a murder prosecution, 
charging the jury as to the section of 
the code which invests the court 
with discretion to sentence accused 
to life imprisonment instead of im¬ 
posing death penalty, if the convic¬ 
tion was solely on circumstantial ev¬ 
idence, is not erroneous as preclud¬ 
ing the jury from making a recom¬ 
mendation of life imprisonment.— 
King V. State, 142 S.E. 160, 166 Ga. 
10 . 

(2) However, it has been said that 
It IS bad practice for the court so to 
charge the jury in cases of convic¬ 
tion on circumstanfTal evidence, but 
that this impropriety is not cause 
for the granting of a new trial. 
Johns V. State, 173 S.E. 917, 178 Ga. 
676. 

4. Ariz.—Hernandez v. State, 32 P. 

2d 18, 43 Ariz. 424. 
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Idaho.—State v. Van Vlack, 65 P.2d 
736, 57 Idaho 316. 

30 C.J. p 424 note 72. 

Instructiott held argumentative 
Ala.—Sanders v. State, 79 So. 504, 16 
Ala.App. 511. 

5. Miss.—Bllerbe v. State, 30 So. 57, 
79 Miss. 10. 

30 C.J. p 425 note 73. 

Obstruction held not reversible error 
While it is error to instruct the 
jury as to the punishment that will 
be inflicted in case of a verdict of 
manslaughter, it is not reversible 
error, where the instruction states 
the maximum punishment that may 
be inflicted, and is not calculated to 
lead the jury to believe that accused 
will receive light punishment.—Bla¬ 
lock V. State, 113 So. 627, 148 Miss. 
1 . 

6. Ohio.—Dull V. State, 173 N.E. 26, 
36 Ohio App. 195. 

7. Okl.—O’Neal v. State, 31 P.2d 886, 
35 Okl.Cr. 38S. 

8. Pa.—Commonwealth v. Madaffer, 
139 A. 875, 291 Pa. 270. 

Tenn.—Porter v. State, 151 S.W.2d 
171, 177 Tenn. 515. 

W.Va.—State v. Chaney, 186 S.E. 607, 
609, 117 W.Va. 605, citing Corpus 
Juris. 

30 C.J. p 425 note 78. 

Instructions held proper or improp¬ 
erly refused 

Okl.—Wilcox V. State, 99 P.2d 531, 69 
Okl.Cr. 1. 

Tenn.—^Woodruff v. State, 51 S.W.2d 
843, 164 Tenn. 530. 
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ment,® or as to their pov/er to recommend to the 
court that the penalty be fixed at imprisonment for 
life,^® or to recommend accused to mercy, which 
recommendation will have the effect of reducing 
the penalty from death to life imprisonment,^^ or 
to return a verdict without fixing the penalty or 
making a recommendation, in which case the court 
would inflict the penalty of death^- or, where per¬ 
mitted, of imprisonment for a period of years as 
prescribed by statute.^^ 

According to some authorities, the court is not 
bound, in the absence of a specific request there¬ 
for, to instruct the jury that if they find accused 
guilty of murder in the first degree, then they may 
fix the penalty at imprisonment for life, or may 
recommend the same to the court,^^ but it is re¬ 


versible error to refuse such an instruction, if re- 
quested.^s It is not error, however, for the court 
to give such an instruction of its own motion.^® 

As to discretion. Where the jury have discretion 
to fix the punishment for murder in the first de¬ 
gree at death or life imprisonment, as considered 
infra § 434, the court should properly instruct the 
jury of their right to exercise such discretion.17 
Reading or quoting to the jury the statute which 
grants to the jury the discretion to fix the punish¬ 
ment is not improper,i8 nor is it improper to in¬ 
struct as to how the punishment, to be determined 
by the jury, shall be expressed.^^ 

The proper practice for the trial court is to re¬ 
frain from giving any instructions which might have 
a tendency to influence or control the discretion of 


9. Okl—Wilcox V. state, 99 P.2d, 
531, 69 Okl.Cr. 1. 

Tenn.—Porter v. State, 151 S.W.2d 
171, ITT Tenn. 515. 

■W.Va.—State v. Goins. 199 S.E. S73. 
120 W.Va. 605—State v. Chan ay, 
186 S.E. 607, 609, 117 W.Va. 605, 
citing Corpus Juris. 

30 C.J. p 425 note 79. 

Failure to iustruct keld erroneous 
Failure to instruct that jury might 
fix punishment at life imprisonment 
if they found accused guilty of mur¬ 
der in first degree was error. 

Ark.—Stanley v. State, 40 S.W.2d 415, 
183 Ark. 1093—Cook v. State, 15 
S.W.2d 323, 179 Ark. 244—Crowe v. 
State. 13 S.W.2d 606, 178 Ark. 1121 
—Webb V. State, 242 S.W. 380, 158 
Ark. 642. 

Pa.—Commonwealth v. Madaffer, 139 
A. 875, 291 Pa. 270. 

10. Ga—^Allen v. State, 22 S.E.2d 
65, 194 Ga. 430—Brown v. State, 8 
S.E.2d 652, 190 Ga. 169—Johns v. 
State, 173 S.E. 917, 178 Ga. 676. 

—State V. Martin, 106 A. 385, 92 
N.J.Law 436, 17 A.L.R. 1090. 

30 C.J. p 425 note SO. 

Xnstructions held proper or improper¬ 
ly refused 

Ga.—Hopkins v. State, 8 S.E.2d 633, 
190 Ga. ISO—Key v. State, 170 S.E. 
230, 177 Ga. 329—King v. State, 
142 S.E. 160, 166 Ga. 10—Ware v. 
State, 127 S.E. 742, 160 Ga. 250. 
N.J.—State V. Mosley, 131 A. 292. 
102 N.J.Law 94. 

11. Ohio.—Massa v. State, 175 N.E. 
219, 37 Ohio App. 532. 

30 C.J. P 425 note 81. 

Further instructions 

In the absence of an appropriate 
request therefor, the omission of the 
judge to give further instructions is 
not cause for a reversal.—Morrow v. 
State, 148 S.E. 500, 168 Ga. 575. 
‘Without capital punishment” 

(1) Where the jury had nothing to 
do with the penalty to be imposed 


otherwise than to qualify the verdict 
for murder by adding, “without capi¬ 
tal punishment,” it is sufficient for 
the court to charge the jury as to 
the different verdicts which the jury 
could render in a prosecution tor 
murder, and the court need not give 
instructions regarding the different 
penalties that could be given under 
various verdicts.—State v. Hayden, 
131 So. 575, 171 La. 495. 

(2) Where the jury’s power is so 
limited, and the only sentence the 
court could inflict would be life im¬ 
prisonment, an instruction which 
leads the jury to believe that, if 
their verdict is not qualified by the 
words “without capital punishment,” 
the court would have the discretion 
to impose either the death penalty 
or life imprisonment is erroneous.— 
Cirej V. State, 161 P. 556, 24 W.yo. 
507—Parker v. State, 161 P. 552, 24 
Wyo. 491. 

IxLstractioxL held sufficient 
Ga.—Black v. State, 199 S.E. 810, 
187 Ga. 136, 

Instructions held proper or improp¬ 
erly refused 

Fla.—^Washington v. State, 98 So. 
603, 86 Fla. 519. 

Ga.—Hopkins v. State, 8 S.E.2d 633, 
190 Ga. 180—Wheat v. State, 1 S. 
E.2d 1, 187 Ga. 480—Powers v. 
State, 157 S.E. 195, 172 Ga. 1— 
Morrow v. State, 148 S.E. 500, 168 
Ga. 575—Mars v. State, 135 S.E. 
*410, 163 Ga. 43—Ware v. State, 127 
S.E. 742, 160 Ga. 250. 

Instmctions held improper or prop¬ 
erly refused 

S.C.—State V. King, 155 S.E. 409, 158 
S.C. 251—State v. Blakely, 155 S. 
E. 408, 158 S.C. 304. 

12. W.Va.—State v. Goins, 199 S.E. 

873, 120 W.Va. 605. 

30 C.J. p 425 note 82. 

Reason for rule 

A failure of the court to charge 
the jury as to their discretion in de¬ 
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termining the nature of punishment 
deprives accused of a substantial 
right, for, without such recommenda¬ 
tion, the court, in the absence of 
sufficient grounds for a new trial, 
has no alternative but to sentence 
accused to suffer death.—State v. 
Chaney. 186 S.E. 607. 117 W.Va. 605. 
Instructions held proper or improp¬ 
erly refused 

Ga.—Morrow v. State, 148 S.E. 500, 
168 Ga. 575—Mars v. State, 135 S. 
E. 410, 163 Ga. 43. 

13. Tenn.—Porter v. State, 151 S.W. 
2d 171, 177 Tenn. 515. 

14. Fla.—Mann v. State, 22 Fla. 
600. 

30 C.J. p 425 note 83. 

15. Miss.—Smith v. State, 23 So. 260 
75 Miss. 542—^Walton v. State, 57 
Miss. 533. 

16. Fla.—Denham v. State, 22 Fla. 
664. 

17. Instruction held sufficient 

Cal.—People v. Cancino, 73 P.2d 1180, 
10 Cal,2d 223. 

Instructions held proper or improp- 
erly refused 

Cal.—People v. French, 87 P.2d 1014, 
12 Cal.2d 720. 

Ky.—Rice v. Commonwealth, 128 S. 

W.2d 219, 278 Ky. 43. 

N.J. — State V. Giampietro, 150 A. 367, 
107 N.J.Law 120. 

Pa.—Commonwealth v. Curry, 135 A. 
316, 287 Pa. 553. 

instmctions held improper or prop¬ 
erly refused 

Ariz.—Hernandez v. State, 32 P.2d 
18, 43 Ariz. 424. 

18. Ariz.—^Hernandez v. State, su¬ 
pra. 

Ohio.—Howell V. State, 131 N.E. 706, 
102 Ohio St. 411, 17 A.L.R. 1108. 
Instmction held sufficient 
Pa.—Commonwealth v. Meyers, 139 
A. 374, 290 Pa. 573. 

19. Cal.—People v. Bollinger, 237 P. 
25, 196 Cal. 191. 
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the jury in their determination of the proper pen- 
alty.-“ The court cannot direct or advise the jury 
as to what should control them on the question of 
the discretion given them with regard to the pun¬ 
ishment, in case they find accused guilty of murder 
in the first degree, further than to inform them of 
their province ,21 and a charge which tends to in¬ 
fluence the jury in this respect cannot be excused 
on the ground that it is a mere comment on the 
testimony.22 The court exhausts its powers in in¬ 
structing the jury regarding the punishment when 
it has instructed and advised the jury that they 
must, in case they find accused guilty, determine 
whether death or life imprisonment shall be im¬ 
posed, and any attempt on its part to go further and 
inform the jury that, under certain circumsUnces, 
they might impose death and, under others, life im¬ 
prisonment, would in effect usurp the prerogative 
of the jury and be improper.23 A choice between 

20 . Cal.—People v. Martin, 85 P.2d 
S80 12 Cal.2d 466—People v. Bol¬ 
linger, 237 P. 25. 196 Cal. 191. 

Ohio.—State v. Caldwell, 21 N.E.2d 
343. 135 Ohio St. 424 —Rehfeia v. 

State, 131 N.a. 712, 102 Ohio SL 431 
—Howell V. State, 131 N.E. 706. 

102 Ohio St 411. 17 A.L..R. 1108. 

Approved instmctioii 

In murder prosecution, instruction 
to the effect that, if accused was 
guilty of murder in the first degree, 
jury must determine whether penal¬ 
ty should be death or life imprison¬ 
ment, indicating penalty as life im¬ 
prisonment if so fixed hut saying 
nothing on the subject if death penal¬ 
ty is fixed, and that jury were “en¬ 
tirely free to act according to your 
own judgment” in exercising discre¬ 
tion concerning penalty is one which 
is recommended.—People v. Martin, 

85 P.2d 880, 12 Cal.2d 466. 

Besolving doubt in favor of accused 
Refusing instruction that, if ac¬ 
cused was guilty of murder in the 
first degree, but reasonable doubt 
existed as to whether he should suf¬ 
fer death penalty or life imprison¬ 
ment, doubt should be resolved in 
his favor, because it is wholly with¬ 
in the discretion of the jury as to 
which punishment should be meted 
out or given to accused, was held not 
error.—People v. Martin, 85 P.2d 880, 

12 Cal.2d 466 —People v. Harris, 28 
P.2d 906, 219 CaL 727, 

Presumption 

In charging as to the discretion of 
the jury in determining the penalty 
in a case of murder in the first de¬ 
gree, an instruction to the effect that 
there are no presumptions or in¬ 
tendments of the law in favor of the 
death penalty was properly refused 
on the ground that it was an inter¬ 
ference with the discretion of the 
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these two penalties having been committed to Ae 
jury, they should be permitted to discharge this 
function unaffected and uninfluenced by any state¬ 
ment of the court as to what portions of the evi¬ 
dence they shall consider in determining the mat- 
ter.2^ 

Under some authorities, the language of the 
charge on the jury's right to recommend life im¬ 
prisonment or recommend accused to the mercy of 
the court must not be such as might be calculated 
to deprive or restrict the jury with respect to the 
exercise of their absolute right, with or without rea¬ 
son, to make such recommendations.25 Under oth¬ 
er authorities, however, an instruction is proper 
which states in effect that, if the jury returned a 
verdict of murder in the first degree and found 
some extenuating circumstances, they could in their 
discretion relieve accused from the extreme P^nal- 
ty,2® but that such discretion is not arbitrary2‘ and 


jury.—People v. Martin, 85 P.2d S80, 

12 Cal.App.2d 466. 

21. Idaho.—State v. Van Vlack, 65 
P.2d 736, 755, 57 Idaho 316, citing 
Corpus Juris. 

30 C.J. P 425 note 87. 

Instructions held proper or improper¬ 
ly refused 

Miss.—Davis v. State, 154 So. 304, 
170 Miss. 78. 

N-.X—State v. Leaks, 17 A.2d 550, 126 
N.J.Law 115, dissenting opinion 18 
A.2d 33, 126 N.J.Law 115 —State 
V. Carngan, 108 A. 315, 93 N.J.Law 
268, affirmed 111 A. 927, 94 N.J. 
Law 566. 

Pa.—Commonwealth v. Lehman, 164 
A. 526, 309 Pa. 486. 

Instructions held improper or prop¬ 
erly refused 

Miss.—Davis v. State, 154 So. 304, 
170 Miss. 78. 

N.J.—State V. Martin, 106 A. 385, 92 
N.J.Law 436, 17 A.L.R. 1090. 

S.C.—State V. King, 155 S.E. 409, 
158 S.C. 251. 

22. N.J.—State V. Martin, 106 A. 
385, 92 N.J.Law 436, 17 A.L R. 1090. 

23. Ariz.—Hernandez v. State, 32 P. 
2d 18, 43 Ariz. 424. 

State, su- 


24. Ariz.—^Hernandez v. 
pra. 

25 . Ga—Allen v. State, 22 S.E.2d 
65, 194 Ga. 430—Morrow v. State, 
148 S.E. 500, 168 Ga, 575. 

Instructions held not erroneous 

(1) In murder trial, charge that, 
if the jury find accused guilty, “you 
may without rhyme or reason recom¬ 
mend him to the mercy of the court, 
in which event your verdict would be, 
‘We, the jury, find • • • ts-c- 

cused] guilty and recommend life 
imprisonment,’ ” was not erroneous 
as requiring the jury to find some 
basis or reason for such mercy or 
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intimating that the jurors would be 
fools if they recommended life im¬ 
prisonment.—Brown v. State, 8 S.E. 
2d 652, 190 Ga. 169. 

(2) Charge that the jury, on find¬ 
ing a verdict of guilty, could recom¬ 
mend accused to the mercy of the 
court and could make such recom¬ 
mendation “with or without a rea¬ 
son, for any reason that is satisfac¬ 
tory to yourselves, or without a rea¬ 
son, arbitrarily; it is a matter of 
your discretion,” was not error.— 
Mars V. State, 135 S.E. 410, 412, 163 
Ga. 43. 

(3) Charge on recommendation of 
mercy, “if for any reason that oc¬ 
curs to you,” did not limit jury in 
making recommendation.—Powers v. 
State, 157 S.E. 195, 172 Ga. 1. 

26, Cal.—People v. King, 90 P.2d 
291, 13 Cal.2d 521—People v. Mar¬ 
tin, 85 P.2d SSO, 12 Cal.2d 466— 
People V. Bollinger, 237 P. 25, 196 
Cal. 191—People v. Cascade, 230 P. 
9, 194 Cal, 679—People v. Reid, 225 
P. 859, 193 Cal. 491—People v. 
Wolfgang. 221 P. 907, 192 Cal. 
754. 

Instruction held not erroneous 

Instruction that, if there were ex¬ 
tenuating circumstances entitling 
accused, who was found guilty of 
murder in the first degree, to punish¬ 
ment of life imprisonment, verdict 
should be for life imprisonment, was 
held not error.—People v. Hams, 28 
P.2d 906, 219 Cal. 727. 


27. Cal.—People v. Smith, 104 P.2d 
510, 15 Cal.2d 640—People v. King, 
90 P.2d 291, 13 Cal.2d 521—People 
V. Martin, 85 P.2d SSO, 12 Cal.2d 
466—People v. Bollinger, 237 P. 25, 
196 Cal. 191—People v. Craig, 235 
P 721, 196 Cal. 19—People v. Per¬ 
ry, 234 P. 890, 195 Cal. 623—People 
v Cascade, 230 P. 9, 194 Cal. 679— 
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should be exercised only when the jury find there to instruct on matters in mitigation of the penalty 
is some extenuating or mitigating circumstance and where such issue is raised by the evidence. The 
are satisfied that the lighter penalty should be im- propriety of instructions on circumstances^ that may 
posed,28 and that if the evidence shows that accused be considered in the determination or mitigation of 
is guilty of murder in the first degree, but does not the punishment to be imposed has been considered in 
show some extenuating fact or circumstance, it is various cases.^*' On the other ^ hand, it has been 
the duty of the jury to find a simple verdict of mur- held an interference with the j^^y s discretion to 
der in the first degree, and themselves affix the ex- instruct on extenuating and mitigating circumstanc- 
treme penalty of the law or leave with the law the es.^^ 

responsibility of affixing such punishment.^^ How- ^ , . . . . 

ever, although such instructions have been held not According to some authorities it is proper to m- 
erroneous, it is stated that the practice of giving struct that, in exercising their discretion to fix the 
such a charge should be abandoned so that the pen- punishment, the jury should be guided wholly by the 
alty may reflect the decision of the jury alone.^® evidence,and not by considerations of sympa- 
In some jurisdictions it is incumbent on the court . thy,^® speculative matters,^® sociological or environ- 


People V. Reid, 225 P. 859, 193 Cal. 
491—People V. Wolfgang, 221 P. 
907, 192 Cal. 754. 

3>T.J.—State v. Carngan, 108 A. 315, 
93 N.J.Law 268, affirmed 111 A. 
927, 94 N.J.Law 566. 

XzLStnLCtion Held not erroneous 

(1) An instruction stating that 

“the exclusive right of the jury in a 
criminal case to fix the punishment 
of . . . [accused] found guilty 

of murder in the first degree either at 
life imprisonment or by death, is not 
an arbitrary right to be exercised by 
it without reference to or independ¬ 
ent of the evidence in the case,” is 
proper.—People v. Gosden, 56 P.2d 
211, 219, 6 Cal.2d 14. 

(2) Other instructions see 30 C.J. 
p 425 note 87 [a] (2). 

Instruction held improper or proper. 

ly refused 

A requested instruction stating to 
the jury, “You are left entirely free 
to act according to your own judg¬ 
ment,” IS objectionable as making ar¬ 
bitrary the discretion of the jury in 
determining the penalty to be im¬ 
posed on a verdict of murder in the 
first degree.—People v. Reid, 225 P. 
859, 861, 193 Cal. 491. 

28. Cal.—People v. Smith, 104 P.2d 
510, 15 Cal.2d 640—People v. King, 
90 P.2d 291, 13 Cal.2d 521—People 
V. Bollinger, 237 P. 25, 196 Cal. 
191—People v. Craig, 235 P. 721, 
196 Cal. 19—People v. Casade, 230 
P. 9, 194 Cal. 679—People v. Reid, 
225 P. 859, 193 Cal. 491—People 
v. Wolfgang, 221 P. 907, 192 Cal. 
754. 

Instruction rendered harmless 

Even if it could be said that there 
is a vice in the instruction, as stated 
in the text, it is rendered harmless 
by giving an accompanying instruc¬ 
tion to the jury that you are “en¬ 
tirely free to act ascording to your 
own judgment.”—People v. Perry, 
234 P. 890, 195 Cal. 623. 

Instruction held improper or prop¬ 
erly refused 

In murder prosecution, accused 


was not entitled to instruction that 
extenuating or mitigating circum¬ 
stances need not exist to authorize 
recommendation of life imprison¬ 
ment.—People v. Martin, 85 P.2d 880, 
12 Cal.2d 466. 

29. Cal.—People v. Smith, 104 P.2d 
510, 15 Cal.2d 640—People v. King, 
90 P.2d 291, 13 Cal.2d 521—People 
V. Gosden, 56 P.2d 211, 6 Cal.2d 
14—People V. Cascade, 230 P. 9, 
194 Cal. 679—People v. Reid. 225 P. 

' 859, 193 Cal. 491—People v. Wolf¬ 
gang, 221 P. 907, 192 Cal. 754. 

30. Cal.—People v. Bollinger, 237 
P. 25, 196 Cal. 191. 

31. Tex.—Cole v. State, 63 S.W.2d 
702, 124 Tex.Cr. 500. 

Purpose of evidence 

The jury should be clearly in¬ 
structed as to the purpose of the 
evidence admitted in mitigation of 
sentence for murder in the first de¬ 
gree, and as to the consideration 
thereof only after the verdict of 
guilt in such degree.—Commonwealth 
v. Williams, 160 A. 602, 307 Pa. 134. 
Instruction held not erroneous 

(1) Instruction that jury might fix 
the punishment of accused at a term 
of imprisonment if they should 
“find” mitigating circumstances was 
not objectionable, on the ground that 
the language of the statute was that 
the jury might so act if they should 
be “of opinion” that there were miti¬ 
gating circumstances.—Woodruff v. 
State, 51 S,W.2d 843, 164 Tenn. 530. 

(2) Under a statute authorizing a 
jury, who have convicted accused of 
murder in the first degree, to fix his 
punishment at death, or which states 
that the jury, if they are of the opin¬ 
ion that there are mitigating cir¬ 
cumstances, may fix the punishment 
at imprisonment for life or for some 
period over twenty years, an instruc¬ 
tion substantially in the terms of the 
statute is proper.—Porter v. State, 
151 S.W.2d 171, 177 Tenn. 515. 

Evidence held insufficient to jus¬ 
tify instruction on mitigation of 
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punishment.—Benton v. State, 300 S. 
W. 75, 108 Tex.Cr. 285. 

32. Instructions held proper 

(1) Instruction that social interest 
requires punishment for taking life 
in vengeance for private grievances 
was proper.—People v. Vukich, 257 P. 
46, 201 Cal. 290. 

(2) Charge that temporary insan¬ 
ity produced by recent use of ardent 
spirits might be considered in miti¬ 
gation of penalty should have been 
given.—Cole v. State, 63 S.W.2d 703, 
124 Tex.Cr. 500. 

Instructions held improper 

Instruction in murder prosecution 
that evidence as to accused’s physi¬ 
cal condition and as to the time he 
had been in jail was competent as 
applied to punishment to be assessed 
was held error.—Males v. State, 156 
N.E. 403, 199 Ind. 196. 

33. Ariz—Hernandez v. State, 32 P. 
2d 18, 43 Ariz. 424. 

34. Ohio.—Rehfeld v. State, 131 N.E. 
712, 102 Ohio St. 431—Howell v. 
State, 131 N.E. 706, 102 Ohio St. 
411, 17 A.L.R. 1108. 

Pa.—Commonwealth v. Brown, 164 
A. 726, 309 Pa. 515. 

Instructions held proper 

(1) Instruction that “extenuating 
circumstances” in prosecution for 
murder in the first degree must be 
determined from evidence was prop¬ 
er.—State V. Caldwell, 21 N.E.2d 343, 
135 Ohio St 424. 

(2) Where the court has instructed 
the jury that the punishment for 
murder in the first degree shall be 
death or life imprisonment, at the 
discretion of the jury, a further in¬ 
struction that their discretion is a 
legal discretion, and that they should 
determine from the evidence which 
punishment is proper does not 
abridge the exercise of their discre¬ 
tion in the premises.—Brown v. 
State, 20 So. 103, 109 Ala. 70. 

35. Ohio.^State v. Caldwell, 21 N. 
E.2d 343, 135 Ohio St. 424. 

36. Or.—State v. Kelley, 247 P. 146, 
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mental matters,or as a means of escaping a dis¬ 
agreeable duty.^^ An instruction that the jury may 
consider all the facts and circumstances of the 
case^^ or the character of the crime'^® has been held 


§ 401 

not improper as an interference with the unlimited 
power of the jury to relieve accused from the ex¬ 
treme penalty. 


D. VERDICT 


§ 400. In General 

Except as such verdicts are governed by special 
statutes, verdicts in prosecutions for homicide are gov¬ 
erned by the rules which apply to verdicts in criminal 
prosecutions generally. 

The general rules which apply to verdicts in crim¬ 
inal prosecutions generally, and which are treated 
in Criminal Law §§ 1388-1416, have been applied 
with respect to verdicts in prosecutions for homi- 
cide,^^ except in so far as such verdicts are gov¬ 
erned by special statutory provisions.42 In accord¬ 
ance with the general rules stated in the CJ.S. title 
Indictments and Informations § 280, also 31 CJ. p 
857 note 86-p 859 note 6, the jury may find accused 
guilty of the crime charged in the indictment, guilty 
of a lesser offense included therein, or not guilty.^s 
Where several defendants are tried together, the 
verdict is not defective because it finds them guilty 
of different degrees of homicide,and there is no 
error in receiving verdicts as to some defendants 
before the jury has agreed on others.-^s in a pros¬ 
ecution for involuntary m.anslaughter wherein sev¬ 
eral unlawful acts are alleged to have been coin- 
mitted resulting in death, the jury must agree unani¬ 
mously on one or more of the specified unlawful 


acts, and may not combine their conclusions on dif¬ 
ferent specified acts so as to converge in an ulti¬ 
mate conclusion of guilt.^® 

§ 401. Form and Sufficiency Generally 

a. In general 

b. General verdict 

c. Certainty 

d. Errors in spelling or grammar 

e. Responsiveness 

f. Designation of accused 

a. In General 

The verdict is not required to be In any particular 
form or to use technical language, it being sufficient 
if the intention of the jury may be readily understood; 
mere surplusage does not invalidate it. 

A verdict in a prosecution for homicide is not re¬ 
quired to be in any particular form, or to use tech¬ 
nical language; and, although it is informal or con¬ 
tains inaccuracies, if the intention of the jury to re¬ 
turn a verdict of guilty or not guilty of the homi¬ 
cide charged, or of some included minor offense, 
may be readily understood, it is sufficients'^ A ver¬ 
dict for manslaughter, under an'indictment for mur- 


118 Or. 397, error dismissed and 
certiorari denied Kelley v. State of 
Oregon, 47 S.Ct 504, 273 U.S. 589, 
71 L.Ed. 790, and error dismissed 
Willos V. State of Oregon, 47 S.Ct. 
658, 274 U.S. 722. 71 L.Ed. 1326. 

37. Ohio.—State v. Caldwell, 21 N. 
E.2d 343, 135 Ohio St 424. 

38. Ohio.—State v. Caldwell, supra. 

39. Cal.—People v. Gosden, 56 P.2d 
211, 6 Cal.2d 14. 

Ga.—Wheat v. State, 1 S.E,2d 1, 187 
Ga. 480. 

Instnictioxi held not erroneous 

(1) An instruction that the jury 
might consider all the facts and cir¬ 
cumstances, including those of miti¬ 
gation or palliation and those gf ag¬ 
gravation, was proper.—Dupre v. 
State, 113 S.E. 428, 153 Ga. 798. 

(2) It was not error to instruct 
that jury might supplement their 
verdict by recommendation of life 
imprisonment, if they concluded that 
by reason of the circumstances of 
the case, or because of any other 
reason, such action would be justi¬ 
fied.—State V. Carrigan, 108 A. 315, 

93 N.J.Law 268, affirmed 111 A. 927. 

94 N.J.Law 566. 

41C. J.S.-16 


40. Ohio.—State v. Caldwell 21 N. i 

E.2d 343, 135 Ohio St. 424. | 

41. Tex.—^Walker v. State, 13 Tex. 
App. 618, 44 Am.R. 716 note. 

30 C.J. p 426 note 90. 

Assent of jury see Criminal Law § 

1391. 

Concurrence of fewer than twelve 
jurors as denial of constitutional 
right for trial by jury see the C.J. 
S. title Juries § 123, also 35 C.J. 
p 232 note 26—p 235 note 65. 
Harmless error see infra § 428. 
Irregularities in verdict as ground 
for new trial in general see Crimi¬ 
nal Law § 1450. 

Polling jurors see Criminal Law § 

1392. 

Presence of accused see Criminal 
Law § 974 a. 

Rendition and reception see Criminal 
Law §§ 1388-1392. 

Murder conviction held not erro¬ 
neous on ground that verdict should 
in any event have been for no higher 
crime than manslaughter, where, al¬ 
though facts amply warranted a ver¬ 
dict of murder, accused and the state 
received instructions authorizing 
jury to designate the crime as man- 
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slaughter.—Cooper v. State, Miss., 11 

So.2d 207. 

42. Colo.—Hill v. People, 1 Colo. 436. 

30 C.J. p 426 note 91 [a]. 

43 . Del,—State v. Vilone, 175 A. 265, 
6 W.W.Harr. 300. 

Hawaii.—In re Gaspar, 34 Hawaii 
484. 

N.C.—State v. Burnette, 195 S.E. 356, 
213 N.C. 153. 

Okl.—Ponkilla v. State, 99 P.2d 910, 
69 Okl.Cr. 31. 

Tenn.—^Wade v. State, 124 SW.2d 
710, 174 Tenn. 248. 

44. Cal.—People v. Burdg, 272 P. 
816, 95 Cal.App. 259. 

Ill.—People V. Clements, 147 N.E. 99, 
316 Ill. 282. 

N.Y.—People v. Cohen, 119 N.E. 886, 
223 N.Y. 406, reargument denied 
125 N.E. 921, 227 N.Y. 623. 

45. N.Y.—People v. Cohen, supra. 

46. Utah.—State v. Rasmussen, 68 
P.2d. 176, 92 Utah 357. 

47. Cal.—People v. Lazarus, 279 P. 
145, 207 Cal. 507. 

Ky.—Maiden v. Commonwealth, 262 
S.W. 588, 203 Ky. 446. 

La.—State v. Young, 174 So. 665, 187 
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der, need not show a state of facts constituting man¬ 
slaughter and, on a charge of murder by poison, 
it is not necessary that the verdict should state the 
kind of poison used.*^^ 

Surplusage. A verdict which is otherwise good 
will not be invalidated because it contains words or 
phrases which, although erroneous, may be regard¬ 
ed as surplusage,^® as where the verdict pronounces 
accused guilty of murder in the first degree in a ju¬ 
risdiction in which degrees of murder are not rec- 
ognized.®^ 

b. General Verdict 

A general verdict of guilty is sufficient except where 
the jury is required to specify the degree of the crime 
or where the indictment contains several counts charging 
separate and distinct offenses. 

Except where the jury are required to specify 
the degree of the crime, see infra § 402, a general 
verdict of guilty is sufficient.®^ Thus, under an in¬ 
dictment for murder, in the absence of a statute di¬ 
viding murder into degrees and requiring the jury 


to fix the degree of guilt, a general verdict of guil- 
ty,5S or guilty as charged in the indictment,54 is 
sufficient; and this rule also applies on a trial for 
assault with intent to kill.®^ 

W^here the indictment contains several counts and 
the homicide is alleged to have been committed in 
different ways or under different circumstances, so 
as to charge separate and distinct offenses, a ver¬ 
dict of guilty rendered on the trial of such indict¬ 
ment should specify on which count it is rendered, 
and a general verdict of guilty is invalid.56 Where, 
however, all the counts are the same as to the man¬ 
ner of death and the circumstances surrounding it, 
except as to the weapon or means used, the verdict 
need not specify on which count accused is found 
guilty, or return a separate verdict on each count, 
but may find him guilty generally.57 

c. Certainty 

The verdict should be certain, positive, and free from 
ambiguity or obscurity, and cannot be sustained where 
It Is so vague and uncertain as to be unintelligible, or 


La, 342—State v. Cole. 104 So. 720. 
15S La. 799. 

Mo.—State v. Wright, 112 S.W.2d 571, 
342 Mo. 58—State v. Morgan, 56 S. 
W.2d 385. 

N.J.—State V. Nardella, 154 A. 834, 
108 N.J.Law 148. 

Okl.—Nelson v. State, 245 P. 1009, 
34 OklCr. 187. 

S.C.—State V. Rector, 164 S.E. 865, 
166 S.C. 335, 

Tex.—Kemp v. State, 80 S.W,2d 987, 
128 Tex.Cr. 207. 

Va.—Carr v. Commonwealth, 114 S.E. 
791, 134 Va. 656. 

Wash.—State v. Hunter, 48 P,2d 262, 
183 Wash. 143. 

30 C.J. p 426 note 93. 

Form and sufficiency of verdicts gen¬ 
erally see Criminal Law §§ 1393- 
1408. 

Verdicts held in due form 
Ala.—Crowell v. State, 171 So. 267, 
233 Ala. 201. 

Mo.—State v. Tyler, 159 S.W.2d 777, 
349 Mo. 167. 

Tex.—^Weathersby v. State, 97 S.W..2d 
702. 131 Tex.Cr. 248. 

Persistence in informal verdicts 

Accused could not complain that 
jury persisted in bringing in informal 
verdicts by bringing in of second ver¬ 
dict on which accused was sentenced 
wherein accused was found guilty 
of murder in the first degree and 
charge in the information was not 
“informal*' in any sense of the word, 
and bringing in of the only other 
verdict wherein jury also recom¬ 
mended leniency, which recommenda¬ 
tion jury was instructed could not be 
part of verdict, did not constitute 
“persisting** in finding informal ver¬ 


dicts—^Kramer v. State, 108 P.2d 304, 
60 Nev. 262. 

48. Ind.—Garrick v. State, 18 Ind. 
409. 

Mo,—State v. Baublits. 27 S.W.2d 16, 
19, 324 Mo. 1199, citing Corpus Ju- 
ris. 

49. Kan.—State v. Buck, 127 P. 631, 
88 Kan. 114, 42 L.R.A.,N.S., 854, 
Ann.Cas.l914B 730. 

50. Cal—People v. Martin, 85 P.2d 
880, 12 Cal.2d 466. 

Ga.—Cain v. State, 185 S.E. 615, 53 
Ga.App. 331. 

La.—State v. Carricut, 102 So. 98, 157 
La. 140. 

Miss.—Lewis v. State, 163 So. 387, 
' 173 Miss. 821—Jenkins v. State, 114 
So. 883, 148 Miss. 702. 

N.c.—State v. Green, 177 S.E. 120, 
207 N.C. 369. 

Tenn.—^Wade v. State, 124 S.W.2d 710, 
174 Tenn. 248. 

Va.—Duggins v. Commonwealth, 149 
S.Ii. 471, 153 Va, 857. 

30 C.T. p 426 note 97. 

Surplusage generally see Criminal 
Law § 1397. 

“Surplusage in a verdict is thus de¬ 
fined by Lord Coke: Tf the jury give 
a verdict of the whole issue, and of 
more, that which is more is surplus¬ 
age, and shall not stay judgment; 
for utile per inutile non vitiatur.* ” 
—Traube v. State, 56 Miss. 153, 155. 

51. La.—State v. Carricut, 102 So. 
98, 157 La. 140. 

Tex.—Kirby v. State, 258 S.W. 822, 
96 Tex.Cr. 590. 

52. La.—State v. Lee, 138 So. 662, 
173 La. 770. 


Or.—State v. Nortin, 133 P.2d 252. 

30 C.J. p 427 note 99. 

53. Tex.—McBride v. State, 27 S.W. 
2d 1100, 115 Tex.Cr. 378. 

30 C.J. p 427 note 1. 

54. Tex.—Davis v. State, 10 S.W.2d 
116, 110 Tex.Cr. 605. 

30 C.J. p 427 note 2. 

55. Mo.—State v. Earls, 256 S.W. 462 
—State V. Hayden, 190 S.W. 311. 
Verdict of “guilty” held sufficient 

to sustain conviction for assault with 
deadly weapon with intent to kill, 
even though conviction for lesser of¬ 
fense was authorized.—State v. Lee, 
134 S.E. 458, 192 N.C. 225. 

5S- Ohio.—^Wilson v. State, 18 Ohio 
143. 

Form and sufficiency of verdict where 
indictment contains several counts 
generally see Criminal Law § 1403. 
Responsiveness of verdict see infra 
subdivision e of this section. 
Verdict finding accused guilty as 
charged in fi.rst count and affixing 
penalty held not erroneous in form. 
—Long V. State, 48 S.W.2d 632, 120 
Tex.Cr. 373. 

57. Ga.—Black v. State, 130 S.E. 591, 
34 Ga.App. 449. 

Ky.—Hall v. Commonwealth, 270 S. 
W. 5, 207 Ky. 718, followed in Far¬ 
rell V. Commonwealth, 270 S.W. 12, 
207 Ky. 733. 

30 C.J. p 427 note 5. 

Applicability to several counts 
Verdict and judgment of twenty- 
five years in penitentiary for murder 
could be applied to either of counts 
in indictment charging malice afore¬ 
thought—McBride v. State, 27 S.W. 
2d 1100, 115 Tex.Cr. 378. 
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wh.re it finds the accused guilty of something not con¬ 
stituting a crime; but inaccuracies which do not prevent 

tL court 

validate the verdict. 

The verdict should be certain, positive, and free 
from all ambiguity and obscurity ;58 but, although 
it contains inaccuracies in the language used, if it is 
sufficiently certain and free from ambiguity to en¬ 
able the court to pass sentence advisedly, it is not 
invalid for uncertainty.Thus a verdict of guilty 
of assault with “attempt” to murder on an indict¬ 
ment for assault with “intent” to murder has been 
held sufficiently definite ;60 but there is also author¬ 
ity to the contrary.61 The verdict cannot be sus¬ 
tained however, where it is so vague and uncer¬ 
tain as to be unintelligible,®^ or where it finds ac¬ 
cused guilty of something which does not constitute 
a crime known to the law,®® as where he is found 
guilty of “homicide”®^ or “aggravated manslaugh¬ 
ter.”®® Where the verdict is uncertain, the court 
should make inquiry as to the meaning of the ver¬ 
dict. and have the jury clear up their finding:®® and 
it may refuse to receive the verdict until one that is 


§ 401 

definite and certain is returned.®^ 

d. Errors in Spelling or Grammar 

Errors in spelling or grammar will not vitiate a ver- 
diet If its meaning is clear. 

As a general rule the mere misuse of words or 
errors in spelling or grammar will not vitiate a 
verdict if its meaning is clear.®® Where, however, 
the errors are such as to render the words unintel¬ 
ligible or their meaning doubtful, they will invali¬ 
date the verdict.®® 

e. Responsiveness 

Th« verdict must be responsive to the crime charged, 
and where distinct and independent offenses are "am®'* i" 
the indictment the jury should, in the absence of a gen- 
eral verdict of not guilty, affirm or negative each charge 
in their finding. 

The verdict must be responsive to, and cover the 
crime charged or included in, the indictment or in- 
formation,T0 and must be in accord with the stat¬ 
ute, where the offense charged is regulated by stat- 
ute,^^ and with the issues under the proof.'^® The 


42 Fla. 612. 1 ^ 112 So. 377, 


Verdict held sufficiently definite | 

Ala.— Warren v. State, 177 So. 560, 
235 Ala. 78. ^ ^ 

Ark.—Young v. State, 282 S.W. 676, 
170 Ark. 1194, 

jria,—Barber v. State, 185 So. 319, 135 
Fla. 620. 

La.—State v. Owens, 190 So. 660, 193 
La. 505. 

Tex.—Bray v. State, 143 S.W.2d 593, 
140 Tex.Cr. 3. 


609, 115 Ga. 240. 

La.—State v. Johnson, 112 So. 3n, 
163 La. 495. 

G4. Tex.—Whiteside v. State, 12 S. 
W.2d 218, 111 Tex.Cr. 116. 

65. Fla.—Norris v. State, 145 So. 
761, 108 Fla. 191. 

66. Miss.—Smith v. State, 23 So. 260, 
75 Miss. 542. 

30 C.J. p 427 note 12. 


67. Fla.—Grant v. State, 14 So. 757, Accessary 


parte State ex rel. Attorney Gen¬ 
eral, 194 So. 689, 239 Ala. 238— 
Hill V. State, 166 So. 60, 27 Ala.ApP- 
55, certiorari denied 166 So. 64, 231 
Ala. 539. 

La.—State v. Young, 174 So. 665, 187 
La 342. 

Mo.—State v. Batson, 116 S.W.2d 35, 
342 Mo. 450—State v. Thomas, 82 
S.W.2d 885—State v. Scheufler, 285 
S.W. 419. 

30 C J. p 428 note 18 [a]. 


iiu o. 2 Z Fla. 291, 23 L.R.A. 723. unuer iiiu.iv;mieni. 0***0 - 

Verdict held not fatally defective Ga.—Turbaville v. State, 58 Ga. 545. with being accessary before fact. 

Verdict convicting of murder in the _Covington v. State, 200 So. single verdict finding both accuse 

first degree as charged In first and ggj and principal guilty of murder In 

third counts of indictment, whose ,, ’gjate v. Dimmick, 5S S.W.2d second degree was fatally defectue 
killing with steel as to accused.—Penny v. State, 191 


Under indictment charging accused 


first count charged killing with 


iiisL. uuuin. v^**«.*o''~ -— 262 331 Mo 240. — 

bullet and third count charged kill- .iHousden v. State. 98 S.W.2d So. 190, 140 Fla. 155. 
ing with lead bullet, was not fatally Tex.Cr. 256 —Miller v. 71 . La.—State v. Curry, 

contradictory.-Reed v. State, 113 So. ’ ^ ^51 s.W. 1104, 94 Tex.Cr. 174 La. 287—State v. 


630, 94 Fla. 32. 

59. Ind.—Chalabais v. State, 145 N 
E. 1, 195 Ind. 261. 


state, 261 S.W. 1104, 94 Tex.Cr. 
508. 

30 C.J. P 428 note 15. 


71. La.—State v. Curry, 140 So. 480, 
174 La. 287—State v. Johnson, 112 
So. 377, 163 La. 495. 

30 C.J. p 428 note 19. 


OHm XllU.- T. - - - - ~ VJ.J. P v.~.. - 

E. 1, 195 Ind. 261. Errors in spelling or grammar gen- jieia sufficient 

Kan.—State v. Danley, 263 P. 1051, erally see Criminal Law § 1396. Under statute penalizing the cut- 


—oLaLc v. ,---- eraiiy acc v***********'*-- unuer sLaLuuc i^»-i*ck**«*-**o —- 

125 Kan. 111. ^ Tex.— Wooldridge v. State, 13 ting of any person with a dangerous 

Mo.—State v. Cropper. 36 S.W.2d 923, Tex.APP. 443, 44 Am.R. 708. weapon with intent to kill, a con¬ 

viction of cutting with a dangerous 


327 Mo. 193. 

Okl.—Horton v. State, 280 P. 857, 44 
Okl.Cr. 318. 

30 C.J. p 427 note 7. 

60. Fla.—Bunch v. State, 50 So. 534, 
5S Fla. 9, 138 Am.S.R. 91. 

Tex.—Hart v. State, 38 Tex. 382. 


Tex.App. 443, 44 Am.R. 708. 
30 C.J, p 428 note 16. 


30 C.J, p 426 note xu. vietiuu uj. — —-- 

Unintelligible verdicts generally see weapon with intent to kill was au- 
supra subdivision c of this section, thorized. although verdict failed to 
70 Ala—Huguley v. State. 158 So. include the words "willfully unlaw- 

70. Ala. Hugu y _ fuHy and feloniously” as contained in 


w. lo,.—V. ~- - - - QrtQ f)R Ala. Add. 295. -- - 

5S Fla. 9, 138 Am.S.R. 91. ’ " . v Johnson, 112 So. 377, information, since the words were un- 

Tex.-Hart v. State. 38 Tex. 382. La 495. necessary in the information and 

61. La.—State v. Oliver, 8 La.Ann. Tex.—•^iteside v. State, 12 S.W2d hence go !'4 

632. 218, 111 Tex.v^r. ixo. 519 

62. Okl.—Dyer v. State, 53 P.2d 700, ^iveness^ of verdict generally 72 . Ga.—Hegwood v. State, 77 S.E. 

58 Okl.Cr. 345—De Witt v. State, 5- P nvirm-nal Law § 1400. 886. 12 Ga.App. 566. 


P.2d 88, 58 Okl.Cr. 261. 


Tex.—Whiteside v. State. 12 S.W.2d Verdicts held responsive 


218, 111 Tex.Cr. 116. 
30 C.J. p 427 note 10. 


886, 12 Ga.App. 566. 

Okl.—Clemons v. State, 128 P. 739, 8 
Okl.Cr. 452. 


Ala._Turner v. State, 194 So. 687, 29 Okl.Cr. 452. 

Ala.App. 197, certiorari denied Exj 30 C.J. p 428 note 20. 
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name of the person alleged in the indictment to have 
been killed need not be stated m the verdict,'^ and 
where the indictment charges that accused assault¬ 
ed a named person with the intent to murder him, 
a verdict finding accused guilty of assault with in¬ 
tent to murder, without specifying the person as¬ 
saulted, is sufficients*^ 

Necessity of fielding on all issues. Since, as 
shown infra § 407, a verdict of guilty of any de¬ 
gree of homicide is equivalent to an express ac¬ 
quittal of all higher degrees of that offense, as a 
general rule a verdict convicting accused of a lower 
degree of murder or manslaughter need not express¬ 
ly acquit him of the higher degree but the mere 
fact that the acquittal of the higher degree of the 
crime is specified together with the conviction of a 
lower does not render the verdict bad if all parts 
of such verdict considered together import conclu¬ 
sively that the jury intended to acquit only of the 
greater crime and to convict of the low’erS® 
Where, however, distinct and independent offenses, 
subject to different degrees of punishment, are 
named in the indictment, the jury should be re¬ 
quired, in the absence of a general verdict of not 
guilty, to affirm or negative each charge in their 
finding,and in such a case, under the rules stated 
supra subdivision b of this section, it is error to en¬ 
ter a general verdict on all the counts. Where ac¬ 
cused is charged with a murder under a statute 
wffiich imposes a punishment for murder on express 
malice different from that for murder wdth implied 
malice, he is entitled to have the jury find whether 
he committed the offense with express or implied 
malice,'^^ but, under statutes requiring the court to 
instruct the jury with respect to the punishment for 
murder without malice, the verdict need not specify 
whether accused was found guilty of murder with or 
without malice.*^^ In a prosecution for manslaugh¬ 
ter following an abortion, and for abortion, a verdict 


of guilty of manslaughter without finding on the 
charge of abortion is sufficient where the charge of 
abortion is by statute included in the charge of man¬ 
slaughter following an abortion.^O The verdict is 
not required to include any reference to insanity 
uffiere insanity is not pleaded.^i 

f. Designation of Accused 
Although the belter practice Is to name the accused 
In the verdict, the fact that this is not done where only 
one person is Indicted, or the fact that the accused’s 
name is stated Incorrectly In an Immaterial particular, 
does not Invalidate the verdict. 

While it is the better and safer practice to use the 
word '‘defendant,” in the verdict, and to state his 
name,^^ a verdict which finds the “prisoner” guilty 
may be sufficient and, where only one person is 
indicted for homicide, the verdict need not contain 
his name, but a general verdict finding defendant 
guilty Will be sufficient and the fact that the ver¬ 
dict states accused’s name incorrectly in some imma¬ 
terial particular does not invalidate it.^^ 

§ 402. Specification of Grade or Degree of 
Offense 

Where the jury may find the accused guilty of one 
of several degrees or grades of homicide or assault, a 
verdict of guilty must In some Jurisdictions specifically 
state the degree or grade of which he is found guilty; 
and under some circumstances a verdict finding the ac¬ 
cused guilty as an accessary to murder must indicate 
the degree of murder to which he is an accessary. Un- 
der some statutes, where there Is a reasonable doubt as 
to the degree of crime, the jury must convict of the lower 
degree. 

Under some statutes where, under the issues, the 
jury may find accused guilty of one of several de¬ 
grees or grades of homicide, a verdict of guilty must 
state specifically the degree or grade of which ac¬ 
cused is found guilty; otherwise the verdict is gen¬ 
erally regarded as invalid,^® and the trial court has 
no jurisdiction to pronounce sentence-S*^ The fault 


73- Ala.—Oliver v. State, 166 So. 615, 
232 Ala. 5—Hill v. State, 166 So. 
60, 27 Ala.App. 55, certiorari denied 
is'e So. 64, 231 Ala. 539. 

Va.— Carr v. Commonwealth, 114 S.E. 
791, 134 Va. 656. 

74. Ala.—Redd v. State, 165 So. 409, 
27 Ala.App. 19, overruling Huguley 
V. State, 158 So. 903, 26 Ala.App. 
295. 

75. Va.—Carr v. Commonwealth, 114 
S.E. 791, 134 Va. 656. 

30 C.J. p 428 note 22. 

76. Kan.—State v. Bowen, 16 Kan. 
475. 

77. Ohio.—^Wilson v. State, 20 Ohio 
26. 

30 C.J. p 428 note 24. 

78. Tex.—Johnson v. State, 161 S.W. 
1098, 72 Tex.Cr. 178. 


79. Tex.—Beckham v. State, 148 S. 
■W’.2d 1104, 141 Tex.Cr. 438—Bray 
V. State. 143 S.W.2d 593, 140 Tex. 
Cr. 3—Housden v. State, 98 S.W.2d 
181, 131 Tex.Cr. 256—^Williams v. 
State, 34 S.W.2d 886, 117 Tex.Cr. 
459—Davis v. State, 10 S.W.2d 116, 
110 Tex.Cr. 605. 

80. Mich.—People v. Lewis, 8 N.W. 
2d 917. 

81. Md.—Rose v. State, 10 A.2d 617, 
177 Md. 577. 

82. Fla.—Bryant v. State, 16 So. 177, 
34 Fla. 291. 

Neb.—^Williams v. State, 6 Neb. 334. 
30 C.J. p 429 note 28. 

Designation of accused generally see 
Criminal Law § 1401. 

83. Fla.—Bryant v. State, 16 So. 
177, 34 Fla. 291. 
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84. Va.—Carr v. Commonwealth, 114 
S.E. 791, 134 Va. 656. 

30 C.J. p 429 note 30. 

85. Cal.—People v. Boggs, 20 Cal. 
432. 

30 C.J. p 429 note 31. 

86. Ark.—Jones v. State, 161 S.W. 2d 
173, 204 Ark. 61. 

Nev.—State v. Loveless, 136 P.2d 236. 
W.Va.—State v. McCoy, 120 S.E. 597, 
95 W.Va. 274. 

30 C.J. p 429 note 34. 

Grade or degree of offense as ques¬ 
tion for court or jury see supra § 
352. 

87. Nev.—State v. Loveless, 136 P. 
2d 236. 

Sentence and punishment generally 
see infra §§ 433-437. 
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cannot be waived by accused, nor can vitality be im¬ 
parted to the void verdict by accused’s alleged con¬ 
sent thereto, the matter being one of substantive 
law and not a mere matter of procedure and 
there is authority holding that it is not permissible 
to consider the indictment or information, the in¬ 
structions, or the evidence in interpreting a verdict 
which does not unequivocally declare the degree of 
murder found,^9 although it has been held that a 
verdict without such specification may be considered 
sufficient where the degree of the crime can be fair¬ 
ly ascertained by reference to the indictment or in¬ 
formation, the evidence, and the charge.90 Thus 
under some statutes, where murder^^ or manslaugh- 
ter9- is divided into degrees, a verdict of guilty must 
specify the degree of murder, manslaughter, or as¬ 
sault, of which accused is found guilty; and it has 
been held that, where murder is divided into de¬ 
grees, the verdict must specify the degree, although 
there is no statutory requirement to that effect.93 
In some jurisdictions, however, the verdict need not 
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specify the degree of manslaughter.®^ In a prose¬ 
cution for assault with intent to kill or to commit 
murder or manslaughter, a general verdict of guilty 
is usually sufficient without specifying the degree or 
grade of homicide intended to be committed,®® un¬ 
less such specification is required by statute.®® 
Where, ho^vever, the indictment charged assault 
with intent to murder, and the trial court instruct¬ 
ed on the law of assault to murder with malice, an 
offense not included in the indictment, and the ver¬ 
dict did not show of what grade of offense the jury 
intended to convict accused, a sentence imposed un¬ 
der such conviction cannot be sustained.®'^ Where 
accused is found guilty of murder in the first degree, 
the failure of the jury to return a verdict on an in¬ 
dictment for manslaughter on which he was also 
being tried is not error.®^ 

Accessmj. A verdict which finds a person in¬ 
dicted as being accessary to murder to be guilty 
thereof, but does not determine whether he is guilty 
as accessary to the murder in the first or second de- 


88 . Nev.—state v. Loveless, supra. 

09 , —State v. Loveless, supra. 

9a Hawaii.—Territory v. Fukunaga, 
30 Hawaii 697. 

30 C.J. P 429 note 35. 

In riorida 

(1) In view of Crim.Proc,Act 1939 
§ 229, which superseded former stat¬ 
utes on the subject, where the in¬ 
dictment charged every element nec¬ 
essary to constitute murder in the 
first degree, jury’s verdict finding ac¬ 
cused guilty as charged was .sufficient 
to support judgment of guilty of 
murder in the first degree under in¬ 
structions defining justifiable and ex¬ 
cusable homicide, murder in the first 
and second degrees, and manslaugh¬ 
ter, and giving various forms of ver¬ 
dicts.—Caingetti v. Chapman, 6 So.2d 
380, 149 Fla. 597. 

(2) Under the prior statutes, how¬ 
ever, where under the issues the jury 
could find accused guilty of several 
degrees or grades of homicide al¬ 
though the indictment or informa¬ 
tion charged him with murder in a 
specified degree, a verdict finding him 
guilty as charged without specifying 
the degree was a nullity.—^Wilson v. 
State, 176 So. 845, 129 Fla. 891. 

30 C.J. p 429 notes 34, 37. 

91. Ala.—Graham v. State, 171 So. 
895, 233 Ala. 387—Marable v. State, 
157 So. 861, 229 Ala. 435—Doughty 
v. State, 154 So. 778, 228 Ala. 568— 
Harden v. State, 101 So. 442, 211 
Ala. 656. 

Ark.—Jones v. State, 161 S.W.2d 173. 
Nev.—State v. Loveless, 136 P.2d 236. 
N.J.—State V. Turco, 118 A. 579, 98 
N.J.Law 61. 


W.va.—State v. McCoy, 120 S.E. 597, 
95 W.Va. 274. 

30 C.J. p 429 note 37. 

Verdict held sufficient 
Ala.—Williams v. State, 2 So.2d 423, 
241 Ala. 348—Ledlow v. State, 129 
So. 282, 221 Ala. 511—Hill v. State, 
166 So. 60, 27 Ala.App. 55, certio¬ 
rari denied 166 So. 64, 231 Ala. 
539—Ccx V. State, 96 So. 83, 19 Ala. 
App. 205. 

Mo.—State v. Tyler, 159 S.W.2d 777, 
349 Mo. 167—State v. Barbata, 80 
S,W.2d 865, 336 Mo. 362—State v. 
Goodwin, 61 S.W.2d 960, 333 Mo. 
10 g—state V. Baublits, 27 S.W.2d 
16, 324 Mo. 1199—State v. Adams, 
289 S.W. 948, 316 Mo. 157—State v. 
Lloyd, 263 S.W. 212—State v. Long, 
253 S.W. 729—State v. Keyger, 253 
S.W. 363. 

Va.—Bell V. Commonwealth, 189 S.E. 
441, 167 Va. 526. 

92. Colo.—Mahany v. People, 73 P. 
26, 31 Colo. 365. 

Ky.—Copeland v. Commonwealth, 282 
S.W. 1077, 214 Ky, 209. 

93 . Wis.—La Tour v. State, 67 N. 
W. 1138, 93 Wis. 603. 

30 C.J. P 429 note 39. 

Negligent homicide 

(1) In prosecution before court 
without a jury on complaint and in¬ 
formation which charged both negli¬ 
gent homicide of the first degree and 
negligent homicide of the second de¬ 
gree, where court merely found ac¬ 
cused guilty without specifying 
which degree, and the sentence of six 
months in jail could have been giv¬ 
en for either offense, failure of court 
to specify whether conviction was for 
negligent homicide of first degree or 
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of second degree rendered judgment 
fatally defective for uncertainty. In 
such case whether court's finding was 
sufficiently definite was required to 
be determined in the light of judi¬ 
cial precedents construing the suf¬ 
ficiency of verdicts.—Bowles v. State, 
146 S.W'’.2d 183, 140 Tex.Cr. 511. 

( 2 ) IVhere. however, the evidence 
supported allegations in count 'Of 
complaint and information charging- 
negligent homicide in the first de¬ 
gree, and there was no sufficient evi¬ 
dence to support a conviction on the 
second count charging negligent hom¬ 
icide in the second degree, the trial 
court which found accused guilty of 
negligent homicide without stating 
the degree must have found him 
guilty of negligent homicide in the 
first degree.—Evans v. State, 147 S. 
W.2d 794, 141 Tex.Cr. 241. 

94. Ark.—Link v. State. 86 S.W.2d 
15, 191 Ark. 304. 

30 C.J. p 429 note 38 [a]. 

96. Ala.—Redd v. State, 165 So. 409, 
27 Ala.App. 19. 

30 C.J. p 429 note 40. 

86 . In West Virginia on an indict¬ 
ment for attempting to commit mur¬ 
der the verdict may convict of an at¬ 
tempt to commit murder in either 
the first or second degree, and the 
verdict must specify the degree of 
the murder attempted.—State v. Prey, 
114 S.E. 681, 92 W.Va. 323—State v. 
Hager, 40 S.E. 393, 50 W.Va. 370. 

97 . Tex.—^Lewis v. State, 145 S.W.2d 
571, 140 Tex.Cr. 470—Johnson v. 
State, 128 S.W.2d 384, 137 Tex.Cr. 
82. 

88 . Pa.—Commonwealth v. Giacobbe, 
19 A.2d 71. 341 Pa. 187. 
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gree, is erroneous,®® unless the case was tried on 
the theory that the crime attributed to the principal 
was murder in the first degree and accused was 
charged with being an accessary to such murder.^ 
Where it is provided by statute that the jury shall 
find by their verdict whether a person charged with 
murder is guilty of that crime in the first or second 
degree and that accomplices shall be punished in the 
same manner as the principal offender, a verdict 
finding accused guilty of being an accomplice to the 
crime of murder, without specif\'ing the degree, is 
insufficient,2 but where accused is charged as an ac¬ 
cessary before the fact, or principal in the second 
degree, to the crime of murder, a verdict of guilty 
as charged in the indictment is sufficient.® 

Co 7 ivicfion of othcy crw-ic. In some jurisdictions 
the finding of the degree of the crime is necessary 
only where the jury convict the prisoner of a 
degree or grade of the offense other than that 
charged.^ Thus, where, on an indictment for an as¬ 
sault with intent to murder, any less grade of of¬ 
fense is found by the jury, the verdict must show 
the character of the offense so found.® 

Reasonable doubt as to degree. Under some stat¬ 
utes, where there is a reasonable doubt as to the 
degree of the crime, the jury must convict of the 
lower degree.® 

§ 403. - Where Indictment Charges De¬ 

gree or Sets Forth Facts Showing It 

Although a general verdict of guilty as charged in 
an indictment which by apt averments charges a par¬ 
ticular degree of murder and but one degree is sufficient, 
the jury must specify the degree of the guilt of the ac¬ 
cused where there Is a statute requiring it and the In¬ 
dictment charges murder in language applicable to the 
crime in several degrees. 

Where there is no statutory provision requiring 
the degree to be found by the jury, a general ver¬ 


dict of guilty as charged, on an indictment which by 
apt and proper averments charges a particular de¬ 
gree of murder, and but one degree thereof, is suf¬ 
ficient.'^ So, where the indictment charged only as¬ 
sault to murder with malice, a verdict finding ac¬ 
cused guilty of assault to murder as charged in the 
indictment is sufficient as against a contention that 
it fails to state whether the jury found accused 
guilty of assault to murder with or without malice.® 
It has likewise been held that, even where the stat¬ 
ute expressly requires the degree to be found, a ver¬ 
dict of “guilty” or “guilty as charged in the indict¬ 
ment” is good where the indictment explicitly charg¬ 
es, and the evidence supports, the highest degree of 
murder in language that cannot be applied to the 
lower degrees,® as where it charges the murder to 
have been perpetrated by lying in wait,^® or to have 
been committed in the perpetration of abortion, rob¬ 
bery, burglary, or other felony,!^ or where only one 
degree of crime is charged and submitted, and the 
jury cannot legally find accused guilty of any oth- 
er.i® The jury must specify in the verdict the de¬ 
gree of the guilt of the accused, however, where 
there is such a statutory requirement, and the in¬ 
dictment charges murder in general language ap¬ 
plicable to the crime, both in the highest and low¬ 
er degrees,1® and it will not be sufficient for the ver¬ 
dict to state that accused is guilty as charged in the 

indictment,l4 or that he is “guilty of the murder 

whereof he stands indicted,nor will a general 
verdict of “guilty” be sufficient and this rule has 
been held to apply where the murder is charged to 
have been committed by means of poison.^"^ So, 
where the indictment charges accused with the stat¬ 
utory offense of assault with a deadly weapon with 
intent to inflict bodily harm without any considera¬ 
ble provocation and under circumstances showing 
abandoned and malignant intent, a verdict finding 
merely that accused was guilty of assault with a 


99. Va.—Commonwealth v. William¬ 
son, 2 Va.Cas. 211. 4 Va. 211. 
verdict held amhiffuotis in so far 
as degree of crime was concerned.— 
Commonwealth v. Di Stasio, 11 N.E. 
2d 799, 29S Mass. 562. 

1 . Mass.—Commonwealth v. Di Sta¬ 
sio, supra. 

2. Tex.—Thomas v. State, 62 S.W. 
919, 43 Tex.Cr. 20, 96 Am.S.R. 834. 

3 . Ya,.—^Horton v. Commonwealth, 38 
S.B. 184, 99 Va. 848. 

4 . Minn.—State v. Eno, 8 Minn. 220. 
30 C.J. p 430 note 45. 

5 . Idaho.—People v. Cozad, 1 Idaho 
167. 

Utah.—State v. Jukanovich, 146 P. 

289, 45 Utah 372, 

30 C.J. p 430 note 4$. 


6. Ky.—Biggs V. Commonwealth, 175 
S.W. 379, 164 Ky. 223, Ann.Cas. 
1916A 1096. 

30 C.J. p 430 note 48. 

Instruction as to reasonable doubt as 
to degree see supra § 397. 

7. Minn.—Bilansky v. State, 3 Minn. 
427. 

Wis.—Hogan v. State, 30 Wis. 428, 
11 Am.R. 575. 

8 . Tex.—^Adams v. State, 144 S.W.2d 
889, 140 Tex.Cr. 319—Onderdonck 
v. State, 139 S.W.2d 589, 139 Tex. 
Cr. 296. 

9. U.S.—Craemer v. Washington, 
Wash., 18 S.Ct. 1, 168 U.S. 124, 42 
L.Ed. 407. 

30 C.J. p 430 note 50. 

10. Wash.—Leschi v. Territory, 1 
Wash.T. 13. 


11. Ill.—People V. Hobbs, 130 N.E. 
779, 297 Ill. 399. 

Iowa.—State v. Weese, 4 N.W. 827, 
53 Iowa 92. 

12 . Ohio.—Andy v. State, 19 Ohio- 
Cir.Ct.,N.S., 93, 2 Ohio App. 103. 

30 C.J. p 430 note 53. 

13. Nev.—State v. Loveless, 136 P- 
2d 236. 

30 C.J. p 430 note 54. 

14. Nev.—State v. Loveless, supra. 
30 C.J. p 430 note 55. 

15. Me.—State v. Cleveland, 58 Me. 
564. 

16. Mo.—State v. Jackson, 12 S.W. 
367, 99 Mo. 60. 

30 C.J. P 430 note 57. 

17. Tex.—Brooks v. State, 60 S.W.. 
53, 42 Tex.Cr. 347. 

30 C.J. P 430 note 58. 
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deadly weapon in manner and form as charged in 
the indictment is insufficient.!* It has been held, 
however, that, where the indictment does not con¬ 
tain the ’averments requisite to constitute murder in 
the first degree, a verdict of “guilty in manner and 
form as he stands indicted” will sustain a judgment 
of conviction only for a lesser degree.!* 

g 4 Q 4 _ __Assessment of Punishment as 

Finding Degree 

Although there is authority to the contrary, generaliy 
verdict which does not expressly find the degree of 
guilt as required by statute may be valid if the assess¬ 
ment of punishment clearly indicates such degree. 

According to the weight of authority, even where 
the jury are required to specify the degree of guilt 
in their verdict, a verdict which does not expressly 
find the degree may nevertheless be valid if the as¬ 
sessment of punishment clearly indicates such de¬ 
gree.*® There is authority to the effect, however, 
that the failure of a verdict to designate the degree 
is not cured by an assessment of punishment indicat¬ 
ing the degree.*! The fact that the jury as author- 


§ 405 

ized by a particular statute add the words “without 
the capital punishment” to its verdict does not ren¬ 
der the conviction any the less one for murder in 
the first degree.** 

§ 405. Assessment of Punishment 

Where the jury in their verdict are authorized or re¬ 
quired to assess the punishment, the verdict must be in 
compliance with the controlling statute, although It wiH 
not be vitiated by the Inclusion of mere surplusage. The 
effect of a failure to assess the punishment depends on 
the statute. 

Under some statutes, the jury, on returning a 
verdict of conviction for homicide, must assess the 
punishment, within certain prescribed limits, in such 
verdict, the rights and duties of the jury in this re¬ 
spect depending on the particular provisions of the 
statute.^^ The penalty assessed must not be harsh 
or unreasonable,^^ and must be in conformity with 
the statute, and a verdict assessing more or less than 
the prescribed punishment is unauthorized and will 
not support a judgment.^® A verdict imposing a pen¬ 
alty within the maximum prescribed for the crime 


HOMICIDE 


18. Ill.—People V. Chapman, 281 Ill. 
App. 313. 

19. Pa.—Johnson v. Commonwealth, 
24 Pa. 386. 

20. Ala.— Milton v. State, 116 So. 

851, 22 Ala.App. 379. 

Kv.—Colston V. Commonwealth, 287 
STV 722 216 Ky. 216—Hall v. Com¬ 
monwealth, 270 S.W. 5, 207 Ky, 718. 
followed in Farrell v. Common¬ 
wealth. 270 S.W. 12, 207 Ky. 733 

_Davidson v. Commonwealth, 264 

S.W. 1051, 204 Ky. 414, 

Okl.—Bard v. State, 214 P. 939, 23 
Okl.Cr. 309. 

’Pex.—Davis v. State, 10 S.W. 2d 116, 
110 Tex.Cr. 605. 

Ya.—Hobson v. Touell, 15 S.B.2d 76, 
79, 177 Va. 906, quoting Corpus Ju¬ 
ris—Johnson v. Commonwealth, 115 
S.E. 673, 135 Va. 524, 30 A.L.R. 755. 

30 C.J. P 431 note 61. 

Assessment of punishment by jury 
generally see infra § 434. 

21. Cal.—People v. Lee Tune Chong, 
29 P. 776, 94 Cal. 379. 


In Arlkansas 

(1) Where jury, in verdict finding 
accused guilty of murder, did not find 
degree of homicide, although specif!" 
cally directed by court that form of 
verdict should be, “We, the jury, find 
the defendant guilty of murder in the 
first degree” if they found him guilty 
of such offense, imposition of sen¬ 
tence to death, fixed as punishment 
by verdict, was held unauthorized, 
even though conviction of murder in 
the first degree was intended, as cap¬ 
ital sentence may not be imposed by 


intendment.—Jones v. State, 161 S.W. 
2d 173, 204 Ark. 61. 

(2) In an earlier case, however, in 
which it was assumed that the jury 
had been properly instructed and the 
verdict returned conformed to the 
instructions, a verdict finding accused 
guilty and fixing his punishment at 
death was held not so defective that 
no judgment could be rendered there¬ 
on, on the ground that the degree of 
murder was not fixed, since the pun¬ 
ishment imposed clearly indicated 
that accused was found guilty of 
murder in the first degree, murder in 
the second degree not being punished 
by death.—Bettis v. State, 261 S.W. 
46, 164 Ark. 17. 

(3) It was also held that a verdict, 
stating that the jury “find the de¬ 
fendant guilty and place his punish¬ 
ment for life in the state peniten¬ 
tiary,” the punishment for first de¬ 
gree murder, sufficiently showe-i that 
they found him guilty of murder in 
the first degree to support a judg¬ 
ment.—Burns v. State, 243 S.W. 963, 
155 Ark. 1. 

(4) Effect of verdict of guilty with 
punishment at five years in peniten¬ 
tiary, returned to indictment for 
murder in first degree, was to acquit 
accused of murder in both first and 
second degrees, and to convict him 
of voluntary manslaughter, the next 
highest offense.—Gribble v. State, 75 
S.'W.2d 660, 189 Ark. 805. 


22 . U.S.—Stroud v. U. S., Kan., 40 
S.Ct. 50, 251 U.S. 15, 64 L.Ed. 103, 
rehearing denied 40 S.Ct. 176, 251 
U.S. 380, 64 L.Ed. 317. 
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23. Cal.—People v. Ure, 229 P. 987, 

68 Cal.App. 545. 

30 C.J. p 431 note 66. 

Assessment of punishment: 

As finding of degree see supra § 
404. 

In verdict in criminal cases gen¬ 
erally see Criminal Law § 1408. 
Instructions as to punishment see 
supra § 399. 

Province of court and jury with re¬ 
spect to punishment in: 

Criminal cases generally see Crim¬ 
inal Law § 1983. 

Prosecutions for homicide see infra 
§ 434. 

Verdicts held sufficient 
Ala.—Lambert v. State, 174 So. 298, 
234 Ala. 155—Gast v. State, 167 So. 
554, 232 Ala. 307—Knight v. State, 
161 So. 232, 230 Ala. 357—Ruff v. 
State, 159 So. 94, 229 Ala. 649— 
Johnson v. State, 130 So. 175, 221 
Ala. 632—Cox v. State, 96 So. 83, 
19 Ala.App. 205. 

Ill.—People V. Washington, 154 N.E. 
435, 323 Ill. 617—People v. Klein, 
137 N.E. 145, 305 Ill. 141. 

Mo.—State v. Reagan, 108 S.W.2d 
391 —State v. Hyatt, 71 S.W’.2d 711 
—State V. Dimmick, 53 S.W.2d 262, 
331 Mo. 240—State v. Jackson, 253 
S.W. 734. 

30 C.J. P 431 note 66 [a]. 

24. Mo.—State v. Johnson, 192 S.W. 
441. 

30 C.J. P 431 note 67. 

25. Tex.—Self v. State, 104 S.W.2d 

16 132 Tex.Cr. 234—Landers v. 

State. 25 S.W.2d 868, 114 Tex.Cr. 
352. 

30 C.J. P 431 note 68. 
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will not, however, be set aside as excessive.^® The 
mere fact that the jury, without authority to do so, 
have added to an otherwise proper verdict words 
which may be treated as surplusag'e will not viti¬ 
ate the verdict,^*^ as where the jury add the words 
“without pardon’' to the verdict fixing the punish¬ 
ment,28 or specify the method of execution in a cap¬ 
ital case,29 or where the jury, without right to fix 
the punishment, attempt to do so.2<^ 

Failure to assess. Under some provisions, if the 
verdict fails to assess the punishment, as required 
by statute, it is insufficient or invalid but under 
other provisions a verdict for murder in the first 
degree is not invalid because it is silent as to the 
penalty, for in such a case the penalty, usually 
death, is fixed by law and must be imposed by the 
court,^2 and if the jury desire to assess the punish¬ 
ment at life imprisonment the fixing of that punish¬ 
ment must necessarily be a part of the verdict.28 
Under other statutes it has been held that if the 
jury find accused guilty, his punishment shall be life 
imprisonment unless they add to their verdict the 
words “with capital punishment.”^^ Where the 
statute requires the jury finding accused guilty of 
murder in the first degree to designate in their ver¬ 
dict whether he shall be punished by death or life 
imprisonment, a verdict that the jury find accused 
guilty of murder in the first degree but that they 
cannot come to unanimous agreement as to the de¬ 
gree of punishment should not be received,25 and 
has been held not to authorize the court to impose 
either the death penalty or life imprisonment,^® al¬ 
though there is authority to the effect that such a 


verdict is not entirely ineffective, and that the court 
can impose the punishment of life imprisonment, but 
not the death penalty, on accused thereunder.37 
Where the statute authorizes the trial judge to fix 
the punishment if the jury fail to agree on it, a ver¬ 
dict finding accused guilty of manslaughter and 
showing the inability of the jury to agree on the 
penalty is proper.28 

Place of imprisonment. In the absence of a stat¬ 
utory requirement otherwise, where the punishment 
assessed is that of imprisonment, the fact that the 
verdict does not state where accused shall be impris¬ 
oned does not render it insufficient, where the place 
of imprisonment is fixed by statute.29 Where the 
verdict erroneously provides for imprisonment in a 
place other than that provided for by statute, that 
part of the verdict may be treated as surplusage, 
and the prisoner properly sentenced.^® 

§ 406. Recommendation to Mercy 

Under some statutes the jury may qualify a verdict 
of guilty with a recommendation of the accused to the 
mercy of the court, and such a recommendation does not 
affect the validity or character of the verdict. 

Under some statutes the jury, in rendering a ver¬ 
dict of guilty for murder, may, in their discretion, 
qualify their verdict with a recommendation of ac¬ 
cused to the mercy of the court.*^^ Except in so far 
as the court is required by statute to give a pre¬ 
scribed effect to such a recommendation in pro¬ 
nouncing sentence, as where the penalty for mur¬ 
der in the first degree is, by a recommendation to 
mercy, ipso facto reduced from death to imprison- 


26. Ky.—Ray v. Commonwealth, 113 
S.W.2d 851, 272 Ky. 34. 

Verdict held not result of passion or 
prejudice 

Mo.—State v. Aguelera, 33 S.W.2d 
901, 326 Mo. 1205. 

27. Ky.—Hunt v. Commonwealth, 
117 S.W.2d 1010, 273 Ky. 806. 

Surplusage generally see supra § 401 
a. 

28. Ky.—^Hunt v. Commonwealth, 
117 S.W.2d 1010. 273 Ky. 806. 

29. Tex—Ex parte Johnson, 258 S. 
W. 473, 96 Tex.Cr. 473. 

30. Ind.—Carlin v. State, 184 N.E. 
543, 204 Ind. 644. 

31. Ala.—Graham v. State, 171 So. 
895, 233 Ala. 387. 

30 C.J. p 431 note 71. 

ITot void, hut incomplete 

A verdict of guilty of manslaugh¬ 
ter in first degree which failed to 
fix the amount of punishment, al¬ 
though not void, was incomplete and 
trial court could not receive it, with¬ 
out committing error.—Alford v. 
State, 10 So.2d 373, 243 Ala. 404, de¬ 


nying certiorari 10 So.2d 370, 30 Ala. 
App. 590, 

32. Ark.—Bullen v. State, 245 S.W. 
493, 156 Ark. 148. 

Cal.—People v. Shorten, 31 P.2d 191, 
220 Cal. 386—^People v. West, 8 P. 
2d 463, 215 Cal. 87—People v. La 
Verne, 297 P. 561, 212 Cal. 29-— 
People V. Bollinger, 237 P. 25, 196 
Cal. 191—People v. Perry, 234 P. 
890, 195 Cal. 623. 

30 C.J. p 431 note 72. 
Recommendation as to codefendant 
Verdict “We find defendant guilty 
of murder in first degree. We find 
co-defendant guilty of murder in first 
degree and recommend life imprison¬ 
ment”—authorized death penalty for 
accused.—State v. Merra, 137 A. 575, 
103 N.J.Law 361. 

33. Ark.—Burns v. State, 243 S.W. 
963, 155 Ark. 1. 

Cal.—People v. Ure. 229 P. 987, 68 
Cal.App. 545. 

34. N.H.—State v, Comery, 95 A. 
670, 78 N.H. 6. 
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35. Cal.—People v. Hall, 249 P. 859. 
199 Cal. 451. 

Okl.—Davis v. State, 1 P.2d 824, 51 
OkLCr. 386, dissenting opinion 2 P. 
2d 965, 51 Okl.Cr. 386. 

36. Cal.—People v. Hall, 249 P. 859, 
199 Cal. 451. 

37. Okl.—Davis v. State. 1 P.2d 824, 
51 OkLCr. 386, dissenting opinion 
2 P.2d 965, 51 Okl.Cr. 386. 

38. Mo.—State v. Culbertson, 24 S. 
W.2d 980. 

39. Miss.—^Harper v. State, 98 So. 
534. 

30 C.J. p 432 note 73. 

4<X Ala.—Sawyer v. State, 162 So. 
314, 26 Ala.App. 434, certiorari de¬ 
nied 162 So. 317, 230 Ala. 574— 
Lakey v. State, 101 So. 537, 20 Ala. 
App. 78, certiorari denied Ex parte 
Lakey, 101 So. 541, 211 Ala. 615. 

41. N.Y.—People v. Ray, 16 N.Y.S. 
2d 224, 172 Misc. 1004, appeal dis¬ 
missed 26 N.E.2d 811, 282 N.Y. 680. 
30 C.J. p 432 note 76, 
Recommendation generally see Crim¬ 
inal Law § 1407,^ 
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ment for Hfe.^^ such a recommendation does not af¬ 
fect the validity or character of the verdict,3 and, 
as shovvn infra § 435, is not binding on the court, 
and it may therefore be disregarded or rejected by 

it. 

s 407. Construction and Operation 
^ Thl validity and legal effect of a verdict are de- 
•nffd in accordance with general rules, the verdict 
“"i -.onstrued as a whole and with reference to the in- 
being . tjon and the instructions of the court, 

f rnll t oV of arXior grade of offense is an Implied 
acq^ttal of higher grades of which the accused might 
have been convicted. 

The general rules relating to the construction and 
operation of verdicts in criminal proseciitions in 
general, which are discussed m Criminal Law ^ 
1409, have been applied in a prosecution for homi¬ 
cide in determining the validity and legal effect o 
a verdict rendered therein.^* In accordance with 
such rules the verdict must be taken as a whole and 
its meaning determined from a consideration of ev¬ 
ery part of it,^5 and it must be construed with ref¬ 
erence to the indictment or information^ and the 
instructions of the court,«7 although it has been held 
that a special verdict may not be aided by refer¬ 
ence to the indictment, but must be complete within 


itself.'* 8 A verdict finding accused not guilty as 
charged in the indictment, but guilty of a lesser 
crime included in the offense charged, is goo as 
conviction of the lesser crime specified ;*» and so 
much of the verdict as declares accused not guilty 
is, when taken in connection with the other part 
thereof, to be limited to the major offense in terms 
charged.5® A verdict of guilty of murder in the 
first degree means that the jury determined conclu¬ 
sively that accused in fact killed deceased, an 
that he did so willfully, deliberately, and premedi- 
tatedly,52 and necessarily implies the finding of all 
the essential elements of murder in the second de- 
gree.5S So a verdict of guilty of murder with mal¬ 
ice imports a finding that accused entertained the 
specific intent to kill deceased.^* On a trial for 
murder, a verdict of guilty imports a conviction on 
every material allegation in the indictment, and is 
therefore a conviction for murder,55 particularly 
where no included offenses were submitted to the 
jury,56 and includes a finding that the murder was 
at the place charged in the indictment :57 but, where 
the indictment also covers manslaughter and the 
prosecution announces that it will abandon the 
charge of murder and proceed for manslaughter, a 


42. Miss.—Avant v. State, 40 So. 483, 

88 Miss. 226, 177 Am.S.R. 737. 

30 C.J. P 432 note 77. 

43. La.—State v. Ricks, 128 So. 293, 
170 La. 507. 

Miss.—Lewis v. State, 163 So. 387, 
173 Miss. 821—Jenkms v. State, 114 
So. 883, 148 Miss. 702. 

Nev.—Kramer v. State, 108 P.2d 304, | 
60 Nev. 262. 

N.C.—State v. Green, 177 S.E. 120, 
207 N.C. 369. 

Wis.—Tendrup v. State, 214 N.W. 356, 
193 Wis. 482. 

30 C.J. P 432 note 78. 

44. Miss.—Ex parte Burden, 45 So. 
1 , 92 Miss. 14, 131 Am.S.R. 511. 

30 C.J. p 432 note 81. 

Particular verdicts construed 

(1) Finding that accused fired shot 
with intent to produce death includes 
finding that weapon was deadly.— 
State V. Allister, 295 S.W. 754, 317 
Mo. 348. 

(2) In a prosecution for murder in 
which accused claimed to have acted 
in self-defense, the return of a ver¬ 
dict finding accused guilty of assault 
with intent to do great bodily harm 
was not a finding that accused acted 
in self-defense, since the right of 
self-defense was as available on a 
charge of assault with intent to do 
great bodily injury as on a charge 
of murder.—State v. Shaver, 198 N. 
W. 329, 197 Iowa 1028. 

(3) Finding of jury that homicide 
was effected by torture did not jus¬ 


tify conviction of murder in the sec¬ 
ond degree, defendants, in view of 
statute, being guilty of first degree 
murder or not guilty.—State v. Reed, 

39 P.2cl 1005, 39 N.M. 44, 102 A.L.R. 
995. 

45. Kan.—State v. Bowen, 16 Kan. 
475. 

46. La.—State v. Owens, 190 So. 660, 
193 La. 505. 

30 C.J. P 432 note 83. 

47 . Ky._King v. Commonwealth, 148 

S.W.2d 1044, 285 Ky. 654—Ball v. 
Commonwealth, 7 S.W.2d 237, 224 
Ky, 806. 

Conviction under one instruction as 
not acciuittal under another 
Where the charge submitted two 
hypotheses of guilt, one on the the¬ 
ory of conspiracy and the other in¬ 
dependent of conspiracy, a conviction 
based on the conspiracy instruction 
was not tantamount to an acquittal 
under the instruction authorizing a 
conviction, if accused alone was con¬ 
cerned in the killing, there being no 
sufficient evidence of conspiracy.— 
Pharr is v. Commonwealth, 248 S.W. 
230, 198 Ky. 51. 

48. Ala.—Huguley v. State, 158 So. 
903, 26 Ala.App. 295. 

49 . Kan.—State v. Bowen, 16 Kan. 
475. 

30 C.J. P 432 note 84. 

50. Kan.— State v. Bowen, supra. 

51. Mass.—Commonwealth v. Knowl- 
ton. 163 N.E. 251, 265 Mass. 382. 


52. Pa.—Commonwealth v. Williams, 
160 A. 602, 307 Pa. 134. 

lutentr as affected by intoxication 
Belief that accused was not so in¬ 
toxicated as to prevent him from 
having specific intent to kill was im¬ 
plied m verdict of guilty of murder 
in the first degree, returned after 
jury had been instructed on the law^ 
governing accused's conduct under 
the circumstances.—People v. Smith, 
95 P.2d 453, 14 Cal.2d 541. 

53 . Mont.—State v. Gunn, 300 P. 212, 
89 Mont. 453. 

54 . Tex.—Bearrow v. State, 118 S.W. 
2d 594, 135 Tex.Cr. 119. 

55. Cal.—People v. March, 6 Cal. 543. 
Fla.—O’Connor v. State, 9 Fla. 215, 
30 C.J. p 433 note 86 . 

Finding of court on plea of guilty 
Where accused pleaded guilty to 
an indictment charging deliberate 
and premeditated killing, finding un¬ 
der statute requiring the court in 
such case to determine the degree 
of the crime, that killing occurred as 
charged was held to sustain convic¬ 
tion of murder in first degree, not¬ 
withstanding findings that accused 
and another were engaged in com¬ 
mon enterprise of burglarizing office. 
—State V. Pinkerton, 208 N.W. 351, 
201 Iowa 940. 

56. Tex.—Bray v. State, 143 S.W.2d 
593, 140 Tex.Cr. 3. 

j 57. Pa.— Commonwealth v. Kaiser, 
39 A. 299. 184 Pa. 493. 


249 



§ 407 


HOMICIDE 


41 C.J.S. 


verdict of “guilty as charged” is equivalent to a 
verdict of “guilty of manslaughter.”®^ So also, on 
a prosecution for assault with intent to kill, a ver¬ 
dict of guilty as charged in the indictment consti¬ 
tutes a conviction of assault with intent to kill, al¬ 
though the charge specified in the indictment in¬ 
volves other offenses.®^ Where the indictment 
charges assault with intent to commit murder, and 
the jury find accused guilty of an assault with intent 
to kill, and there is no such offense under the stat¬ 
ute, the verdict cannot be construed as a finding that 
accused is guilty of an 3 'thing more than assault and 
battery.It has been held that, where manslaugh¬ 
ter is divided into voluntary and involuntary man¬ 
slaughter, a verdict finding accused guilty of man¬ 
slaughter has the legal effect of finding him guilty 
of the highest grade of manslaughter, namely, \’ol- 
untary manslaughter,and that by exactly the same 
principle, if accused is found guilty of involuntary 


manslaughter, the verdict must be treated as finding 
that he has committed the highest grade of that of¬ 
fense, namely, involuntary manslaughter, in the 
commission of an unlawful act.^^ A verdict for an 
intermediate grade of offense implies a finding that 
there were no elements reducing it to a lower 
grade.63 A conviction of the highest offense 
charged is an acquittal of all lesser ones necessarily 
included therein.®^ 

Acquittal of higher degree. A verdict convicting 
accused of an inferior grade of offense by implica¬ 
tion operates as an acquittal of higher grades of 
which he might have been convicted under the in¬ 
dictment.®® Thus, where, on an indictment for 
murder, accused is found guilty of an inferior grade 
of homicide, without saying anything as to a higher 
grade, the finding is by implication an acquittal of 
a higher grade.®® 


X. IfEW TRIAL 


§ 408. In General 

Generally a new trial will be granted when, and only 
when, some substantial right of the accused has been 
violated, as when the verdict is contrary to the law or 
evidence; and general rules as to proceedings at the new 
trial will be applied. 

The granting or refusal of a new trial in prose¬ 


cutions for homicide is, in the absence of statutory 
provisions made particularly applicable thereto, gov¬ 
erned by the rules stated in Criminal Law §§ 1418- 
1513 pertinent to new trials in criminal prosecutions 
generally. In general a new trial will be granted 
when,®"^ and only when,®® some substantial right 


58. La.—State v. Vaughan, 81 So. 
745, 145 La. 31. 

59. Iowa.—State v. Yates, 109 N.W. 
1005, 132 Iowa 475. 

©0. Mich.—^^V^lght v. People, 33 
Mich. 300—^AVilson v. People, 24 
Mich. 410. 

61. Ark.—Link v. State, 86 S.W.2d 
15, 191 Ark. 304. 

30 C.J. p 433 note 91. 

In prosecution for murder, since a 
person tried for murder cannot he 
found guilty of involuntary man¬ 
slaughter, a verdict of manslaughter 
reconfmending accused to the mercy 
of the court must be considered as a 
finding of voluntary manslaughter.— 
Commonwealth v. Weinberg, 120 A. 
406, 276 Pa. 255. 

62. Ga.—Kimball v. State, 10 S.E. 
2d 240, 63 Ga.App. 183. 

30 C.J. p 433 note 92. 

63. Wis.—Radej v. State, 140 N.W. 
21, 152 Wis. 503. 

64. Va.—Lee v. Commonwealth, 115 
S.E. 671, 135 Va. 572. 

65. Ala.—Little v. State, 173 So. 272, 
27 Ala.App. 391. 

30 C.J. p 433 note 94. 

Former jeopardy upon grant of new 
trial see Criminal Law § 272 d. 
e& Pla.—Phillips V. State, 101 So. 
204, 88 Fla. 117. 

La.—State v. Dabon, 111 So. 461, 162 


La. 1075—State v. Vial, 96 So. 796, 
153 La. SS3. 

30 C.J. p 433 note 95. 

Malice 

Conviction for manslaughter nega¬ 
tived idea that accused 'was actuat¬ 
ed by malice, but indicated rather 
that he had acted too hastily with¬ 
out any considerable provocation.— 
Rhine v. State, 42 S.W.2d 8 , 184 Ark. 
220 . 

67, Pa.—Commonwealth v. Weath¬ 
ers, 6 Kulp 486. 

30 C.J. p 433 note 97. 

Right of -prosecution to new trial see 
Criminal Law § 1419. 

Any impropriety which tends to 
impair accused’s chances for recom¬ 
mendation for life imprisonment, if 
not known to accused or his counsel 
until after trial, requires grant of 
new trial.—Barfield v. State, 175 S.E. 
582, 179 Ga. 293. 

Exclusion of evidence held error, 
entitling accused to new trial. 

N.C.—State v. Ross, 136 S.E. 193, 193 
N.C. 25. 

Pa.—Commonwealth v. Santos, 119 A. 
596, 275 Pa. 515. 

68 . Ga.—Johnson v. State, 4 S.E. 2d 
639, 188 Ga. 771—Miller v. State, 
111 S.E. 691, 28 Ga.App. 469. 

Okl.—Blankenship v. State, 7l P.2d 
772, 62 OkLCr. 360. 

Tex.—Stevens v. State, Cr., 171 S.W. 
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2(i 135—Canedo v. State, 113 S-W. 
2d 902, 134 Tex.Cr. 80—Fisher v. 
State, 2 S.W.2d 249, 108 Tex.Cr. 
623. 

30 C.J. p 433 note 98. 

Surprise justifying new trial held 
not established.—Taylor v. Common¬ 
wealth, 108 S.W.2d 645, 269 Ky. 656— 
30 C.J. p ’433 note 98 [f]. 

Bias of witness 

Accused was held not entitled to 
new trial on ground that deceased’s 
mother was only eyewitness to kill¬ 
ing and she was prejudiced, having 
been wounded by accused at time of 
killing, and that jury should have 
believed accused’s statement in pref¬ 
erence to contrary version of killing 
given by witness.—Trammell v. 
State, 189 S E. 529, 1S3 Ga. 711. 

{Sentence or punishment held not so 
excessive as to justify new trial.— 
State V. Bongard, 51 S.W.2d 84, 330 
Mo. 805. 

Admission of evidence held not to re- 
quire new trial 

Del.—State v. Lynch, 128 A. 565, 2 
W.W.Harr. 600. 

Ga—Mimbs v. State, 5 S.E.2d 770, 
189 Ga. 189—Harris v. State, 191 
S.E. 439, 184 Ga. 382. 

Mass.—-Commonwealth v. Sacco, 151 
N.E. 839, 255 Mass. 369. 

N.C.—State v. Dalton, 174 S.E. 422. 
206 N.C. 507. 
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of accused has been violated. In accordance wnth 
the rules applicable to new trials generally, a new 
trial may be granted when the verdict is contrary 
to the law®® or to the evidence,'^® but it has been 
held that a new trial will not be granted because of 
insufficiency of evidence where there is substantial 
evidence to support the verdict.'^^ here the ques¬ 
tion whether the conviction was against the weight 
of evidence is close, even a slight error will entitle 
accused to a new trial although the evidence against 
him is sufficient to support a conviction;^® and a 
new trial has been ordered where the evidence as 
strongly supports an inference of innocence as it 
does one of guilt.'?® 

Proceedings at new trial. The general rule, stat¬ 
ed in Criminal Law § 1426, that the grant of a new 
trial places the parties, for most purposes, in the 
same position as though the case had not previous¬ 
ly been heard, has been applied with respect to the 
admission of evidence in a case where accused 
charged with one crime has in the original trial been 
convicted of a lesser degree of that crime and con¬ 
sequently acquitted of the greater crime charged.'?^ 


§ 409. Conviction of Grade or Degree of Of¬ 
fense Less than Required by Evi¬ 
dence 

In some, but not In all, Jurisdictions, where there Is 
evidence to establish guilt of a higher degree of crime 
than that of which the accused is convicted, the verdict 


wiil not be set aside even though there 

reducing the degree of crime to that of which the ac 


ie rnnvicted. 


In some jurisdictions, where there is evidence to 
establish guilt of a higher degree of crime than 
that of which accused is convicted, the verdict will 
not be set aside as against the evidence, although 
there is no evidence reducing the grade of the homi¬ 
cide to that of which accused is convicted,?® par¬ 
ticularly where the rule is expressly declared by 
statute.?® In other jurisdictions, where there is no 
evidence on which a verdict of the less degree or 
offense could be legally rendered, and accused 
should either have been acquitted or convicted of 
the higher degree or offense, a new trial will be 
granted.?? Where accused has been found guilty 
of manslaughter, and thereby acquitted of murder, 
the court on his motion for a new trial cannot grant 
it on the ground that the verdict is contrary to law 
in that the conviction should have been for murder, 
where the statute provides that, on the acquittal of 
accused, no new trial shall be granted. 


§ 410. Error in Instructions 

A new trial may be granted because of an erroneous 
instruction which misdirects or misleads the jury as to 
a material point of law, or because of a failure to charge 
as to controlling principles; but if the accused was not 
harmed by the error a new trial is properly refused. 

In accordance with the rules stated in Criminal 
Law § 1445 applicable to the granting of new trials 


69. Fla-—Chisolm v. State, 76 So. 
329, 74 Fla. 50. 

Ground for new trial in criminal pro¬ 
ceedings generally see Criminal 
Law § 1451. 

70. Cal.—People v. Nuno, '264 P. 303, 
S9 Cal.App. 1. 

Fla.—Townsend v. State, 135 So. 123, 

101 Fla. 620. ^ ^ ..o 

_Privitt V. Commonwealth, 113 ] 

S\V.2d 49, 271 Ky. 665. 

—Francis v. State, 211 P. 433, 
22 Okl.Cr. 287. 

SC.—State V. Ray, 145 S.B. 193, 147 
S C 329. 

Tex.—Claxton v. State, 280 S.W. 832, 
103 Tex.Cr. 233. 

30 C.J. p 434 note 2. 

Unsatisfactory evidence as to iden¬ 
tity of accused may be ground for 
new trial.—Townsend v. State, 116 
So. 7, 95 Fla. 139—Nims v. State, 70 
So. 565, 70 Fla. 530. 

71. Ala.—Gunn v. State, 136 So. 870, 
24 -Ua.App. 494. 

Colo.—King V. People, 285 P. 157, 87 
Colo. 11. 

Ga.—Phillips V. State, 187 S.E. 688, 
54 Ga.App. 281—Rawls v. State, 182 
S.E. 424, 52 Ga.App. 107. 

Xy.—Jamerson v. Commonwealth, 
299 S.W. 1093, 222 Ky. 70. 


Pa.—Commonwealth v. Williams, 33 
Berks Co.L.J. 320. 

S.C.—State V. Young, 126 S.E. '44o, 
131 S.C. 94. 

Ya.—Gills V. Commonwealth, 1-6 S. 

E. 51, 141 Va.’ 445. 

30 C.J. p 434 note 3. 

Evidence egTiivalent to that of two 
witnesses 

Whether motion to set aside ver¬ 
dict of guilty of murder in first de- | 
gree should have been denied was, 
under statute, to be determined by 
whether jury might reasonably have 
found that guilt of accused was es¬ 
tablished beyond a reasonable doubt 
by evidence equivalent to that of two 
witnesses.—State v. Palko, 191 A. 
320, 12'2 Conn. 529, 113 A.L.R. 6 - 8 , 
affirmed Palko v. State of Connecti¬ 
cut, 58 S.Ct. 149, 302 U.S. 319, 82 L. 
Ed. 288. 

72. Mich.—People v. Hepner, 281 N. 
W. 384, 285 Mich. 631. 

jsj'Y._People V. Cascone, 78 N.B. 287, 

185 N.Y. 317, 20 N.T.Cr. 175, 

73 . Minn.—State v. Larson, 292 N. 
W. 107, 207 Minn. 515. 

74. Premeditated design. 

If, on a charge of assault with in¬ 
tent to commit murder in the first 
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degree, a verdict of guilty of assault 
with intent to commit murder in the 
second degree is an acquittal of as¬ 
sault with intent to commit murder 
in the first degree, the penalty for 
each is the same, and, on a subse¬ 
quent trial that is expressly confined 
to assault with intent to commit 
murder in the second degree, an in¬ 
tent to commit a felony must be 
shown to have accompanied the as¬ 
sault, and evidence showing premed¬ 
itated design to kill, as well as in¬ 
tent to kill by act imminently dan¬ 
gerous to another, and evincing a de¬ 
praved mind, may not be error. 
Thomas v. State, 95 So. 752, 85 Fla. 
113. 

75. S.C.—State v. Davis. 123 S.E. 
320. 139 S.C. 5. 

Va.—Connell v. Commonwealth. 131 
S.E. 196, 144 Va. 553. 

30 C.J. p 434 note 4. 

76. Fla.—Johnson v. State, 46 So. 
174, 55 Fla. 41. 

30 C.J, p 434 note 5. 

77 . Ga.—Lester v. State, 54 S.E. 749, 
125 Ga. 747. 

30 C.J. p 434 note 6 . 

78. Ga.—Jordan v. State, 22 Ga. 545. 
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for errors in the giving* or refusal of instructions, 
a new trial may be granted because of an erroneous 
instruction which misdirects or misleads the jury as 
to a material point of lawj^ as, for example, where 
a conviction of voluntary manslaughter follows the 
giving of an instruction thereon not supported by 
any evidence in the case,^® or an instruction con¬ 
fusing voluntary and involuntary manslaughter;®^ 
hut the giving of a correct charge on manslaugh¬ 
ter, even if not authorized by the evidence, is not 
cause for a new trial where accused is convicted 
of the offense of murder,®- and error in charging 
on the law relating to malice or murder is not 
ground for a new trial to one convicted of man¬ 
slaughter®® unless it is shown that the erroneous 
charge wrongfully led to or influenced the verdict.®^ 
So, although an instruction may contain errors, a 
new trial may be refused where it is given at ac¬ 
cused’s request,®^ or the jury cannot have been mis¬ 
led;®® where the error is not sufiiciently material,®^ 
or is in accused’s favor,®® as where the evidence de¬ 
mands a conviction of a higher degree of homicide 
and under instructions so permitting the jury found 
him guilty of a lower degree;®® or where under the 
evidence a new trial would necessarily result in the 
conviction of accused under any correct instruc¬ 
tions.®® The impropriety of the court in charging 
that it is invested with discretionary power to sub¬ 
stitute imprisonment for life for the death penalty 
in cases of conviction on circumstantial evidence is 


not cause for the granting of a new trial.®i 

In the absence of a request, a failure to give spe¬ 
cific charges as to incidental matters ordinarily is 
not regarded as a ground for a new trial,®^ but the 
rule is otherwise as to a failure to charge as to con¬ 
trolling principles,®® as where the evidence tends 
to support a milder verdict than that rendered and 
the court fails to charge the jury as to its right to 
return such a verdict,®^ or where the evidence re¬ 
quires, and the court omits, a charge on the law 
of voluntary manslaughter as applied to mutual com¬ 
bat or mutual intent to fight,®® provided accused 
was convicted of murder, since if he was convict¬ 
ed of voluntary manslaughter the failure to make 
the specific charge is harmless.®® Failure to in¬ 
struct on the law of voluntary manslaughter is not 
ground for a new trial where accused was convict¬ 
ed of unlawfully shooting at another.®*^ If there is 
nothing in the evidence to raise a doubt as to the 
intention to kill, failure to charge on the law of in¬ 
voluntary manslaughter will not require a new 
trial.®® Failure to give an instruction on the sub¬ 
ject of involuntary manslaughter additional to that 
contained in a requested charge to which excep¬ 
tion was taken in part is not ground for a new 
trial.®® The failure to instruct as to the form of 
verdict in case the jury find accused guilty of in¬ 
voluntary manslaughter does not require a new trial 
where accused was found guilty of murder.^ 


79. Ga,—^W^ortham v. State, 192 S,E. 
720, 184 Ga. 674—Carroll v. State, 
158 S.K 605, 43 Ga.Ap'p. 300. | 

Kan.—State v. Bowen, 234 P. 46, 118 
Kan. 31. 

N.M.—State v. Wickman, 43 P.2d 933, 
39 N.M. 198. 

N.C.—State v. Terrell, 193 S.E. 161, 
212 N.C. 145—State v. Stansell, 164 
S.E. 580. 203 N.C. 69. 

30 C.J. p 434 note 9. 

Instructions in prosecution for hom¬ 
icide generally see supra §§ 354- 
399. 

SO. Ga.—Branch v. State, 63 S.E. 
714, 5 Ga.App. 651. 

81. Pa.—Commonwealth v. Wooley, 
102 A. 947, 259 Pa. 249. 

82. Ga.—Crews v. State, 191 S.E. 

427, 184 Ga. 443. 

83. Ga.—Loftin v. State, 117 S.E. 

471, 30 Ga.App. 105. 

84. Ga.—Jones v. State, 182 S.E. 

527, 52 Ga.App. 83. 

85. N.M.—Territory v. Alar id, 106 P. 
371, 15 N.M. 165. 

88 . Ga.—^Pyle v. State, 200 S.E. 667, 
187 Ga. 156—Rampey v. State, 7 
S.E.2d 791, 62 Ga.App. 314—^Har¬ 
ris Y. State, 183 S.E. 107, 52 Ga. 
App. 300. 

30 C.J. p 434 note 13. • 


87. Ga.—McBride v. State, 199 S.E. 
153, 186 Ga. 826—Peeples v. State, 
173 S.E. 850, 178 Ga. 675—Wallace 
v. State, 165 S.E. 432, 175 Ga. 426— 
Hill V. State, 95 S.E. '213, 147 Ga. 
650. 

Charge on which accused not con¬ 
victed 

< 1 ) Where conviction was for vol¬ 
untary manslaughter, errors in 
charge relating exclusively to mur¬ 
der or involuntary manslaughter af¬ 
ford no cause for new trial.—Black 
v. State, 124 S.E. 805, 32 Ga.App. 754. 

( 2 ) Where accused was not con¬ 
victed of voluntary manslaughter 
and under the evidence voluntary 
manslaughter was not involved, any 
errors committed by the court in 
charging on that subject were not 
cause for a new trial.—Baker v. 
State, 115 S.E. 119, 154 Ga. 716. 
Reference to crime not involved 
■Charge that court deemed it un¬ 
necessary to charge law of involun¬ 
tary manslaughter held not to re¬ 
quire new trial, where it was not 
contended that involuntary man¬ 
slaughter was involved.—^Wallace v. 
State, 165 S.E. 432, 175 Ga. 426. 

sa Okl.—Fisk V. State, 71 P.2d 499, 
62 OkLCr. 305. 

252 


89. Okl.—Fisk v. State, supra. 

90. Ga.—Groves v. State, 164 S.E. 
822, 175 Ga. 37. 

30 C.J. p 434 note 14. 

91. Ga.—Johns v. State, 173 S.E. 917, 
17.8 Ga. 676. 

92. Ga.—Lewis v. State, 155 S.E. 
382, 42 Ga.App. 183. 

30 C.J. p '434 note 15. 

93. Ga.—Ison v. State, 114 S E, 351, 
154 Ga. 408. 

30 C.J. p 435 note 16. 

94. N.C.—State v. Burnette, 195 S. 
E. 356, 213 N.C. 153. 

95. Ga.—Head v. State, 149 S.E. 145, 
168 Ga. 843—Ison v. State, 114 S. 
B. Sol, 154 Ga. 408—Buchanan v. 
State, 113 S.E. 87, 153 Ga. 866— 
Maddox v. State, 198 S.E. 799, 58 
Ga.App. 450. 

98. Ga.—Maddox v. State, supra. 

97. Ga.—Swint v. State, 147 S.E. 400, 
39 Ga.App. 475. 

9a Ga.—^Hilburn v. State, 197 S.E. 
73, 57 Ga.App. 854. 

99. Ga.—Melton v. State, 198 S.E. 
695, 186 Ga. 660. 

1. Ga.—^Hicks v. State, 91 S.E. 57, 
1 146 Ga. 221. 
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s 411. Newly Discovered Evidence 

* in the discretion of the court a new trial maX 

r .1 nn the around of newly discovered evidence, but 
®rch new trial orLariiy wi-l not be granted unless the 
vfdence is newly discovered and could not have been 
discovered by the exercise cf due diligence m time for 
the trial! is material, relevant and competent not merely 
r^.mulative or impeaching in character, and is of such 
weTghtTs probably on another trial to produce a more 
favorable result for accused. 

Under the rules applicable to the granting of new 


trials for newly discovered evidence m ^ 

es generally, discussed in Criminal Law 
1461, to authorize the granting of a new trial on 
this ground in a homicide case the evidence must 
have been newly discovered,^ and such as could not, 
by the exercise of due diligence have been discov¬ 
ered in time for the trial.* It must be material,'* 
relevant,® and competent.® It must not be merely 
cumulative^ or merely such as will impeach or dis- 


2 US—u. S. V. Lynch. C.C.A.Pa., 
132 F.2d 111. 

IdIL.-State V. FOX, 16 P.2d 666, 
52 Idaho 474. 

Kv.— Decker v. Commonwealth, 109 
S.W.2d S16, 270 Ky. 329. 

Mass.— Commonwealth v. Chin Kee, 
186 X-E. 253, 283 Mass. 248. 

Y._People V. Cummings, 7 N.Y. 

”’s.’2d 149, 168 Misc. 858. 

Va.—Cornell v. Commonwealth, 131 
S.E. 196, 14 4 Va. 553. 

30 C.J. p 435 note 18. 

What is newly discovered evidence 
generally see Criminal Law § 1454. 


3. Ala.—Scruggs v. State, 140 So. 
405. 224 Ala. 328. 

Ariz.—Miranda v. State, 26 P.2d -41, 

42 Ariz. 358. 

Ark.—Martin v. State, 72 S.W.2d 539, 
189 Ark. 408—Lewis v. State, 244 
S.W. 458, 155 Ark, 205. 

Cal—People v. Smith, 95 P.2d 453. 

14 Cal.2d 541—People v. Garcia, 42 
P2d 1013, 2 Cal.2d 573—People v. 
Antolin, lo P.2d 890, 127 Cal.App. 
379. 

pia,—Beard v. State, 180 So, 1, 131 
Fla. 512. 

Ga.—Rounsaville v. State, 136 S.E. 
276, 163 Ga. 391—Reece v. State, 3 
S.E 2d 229, 60 Ga.App. 195. 

Ill.—People V. Grady, 44 N.E.2d 880, 
381 Ill. 224—People v. Buzan, 184 
NE 890. 351 Ill. 610—People v. 
Dascola, 153 N.E. 710, 322 Ill. 473 
—People V. Corder, 137 N.E. 845, 
306 Ill. 264. 

Ind.—Puller v. State, 10 N.E.2d 594, 
213 Ind. 144. 

Ky.—Smiddy v. Commonwealth, 106 
S.\V.2d 131, 269 Ky. 50—Carmichael 

V. Commonwealth, 94 S.W.2d 3, 263 
Ky. 830—Francis v. Common¬ 
wealth, 86 S.W.2d 310, 260 Ky. 590 
—Reynolds v. Commonwealth, 38 
S.W.2d 221, 238 Ky. 485—Worley v. 
Commonwealth, 299 S.W. 542, 221 
Ky. 638—Sizemore v. Common¬ 
wealth, 243 S.W. 919, 195 Ky. 683. 

La.—State v. Striplin, 115 So. 464, 
165 La. 215. 

Mo.—State v. Carroll, 62 S.W.2d 863, 
333 Mo. 558—State v. Neal, 300 S. 

W. 1073, 318 Mo. 766. 

N.Y.—People v. Knapper, 24-5 N.Y. 
S 245, 230 App.Div. 487—People v. 
Jones, 228 N.Y.S. 571, 131 Misc. 
647. 

Okl.—Weiland v. State, 50 P.2d 741, 
58 Okl.Cr. 108. 


Pa.—Commonwealth v. Samson, 196 
A. 564, 130 Pa.Super. 65. 

Tex.—Arambula v. State, 112 S.W.2d 
737 133 Tex.Cr. 474—Camp v. 

State, 93 S.Vr.2d 1142, 130 Tex.Cr. 
280—McNally v. State, S3 S.W.2d 
972, 129 Tex.Cr. 114—Rawls v. 

State. 76 S.W.2d 1053, 127 Tex.Cr. 

414 —Clark v. State, 46 S.W.2d 971, 
120 Tex.Cr. 326—Lopez v. State, 17 
SlV2d 807, 112 Tex.Cr. 517—^Hall 
v! State, 289 S.W. 1010, 105 Tex.Cr. 
637 —Stillwell v. State, 283 S.W. 
840 104 Tex.Cr. 338—Young v. 

•State, 249 S.W. 1059, 94 Tex.Cr. 195 
—Johnson v. State, 249 S.W. 1056, 

91 Tex Cr. 184—Todd v. State, 248 
S.W. 695, 93 Tex.Cr. 553. 

Ya._Pauley v. Commonwealth, 144 S. 

E. 361, 151 Va. 510. 

W.Va.—State v. Beckner, 190 S.E, 
693, 118 W.Va. 430. 

Wis.—Lester v. State, 280 N.W. o34 
228 Wis. 631. 

30 C.J. p 435 note 19. 

Necessity of diligence generally see 
j Criminal Law § 145’5. 

I pacts held to reqLuire new trial ^ 

U.C.—Johnson v. V. S., 110 F.3d 56-, 

71 App.D.C. 400. xT-ni 1 

Ind—Sanchez v. State, lo7 N.E. 1, 

199 Ind. 235. 

Miss.—Jones v. State, 146 So. 138, 
165 Miss. 810. 

Tex.—Fambro v. State, 141 S.W.-d 
354, 139 Tex.Cr. 480 —Anderson v. 
State, 139 S.W.2d 809, 139 Tex.Cr. 
185—Garcia v. State, 51 S.W. 2d 
719 121 Tex.Cr. 317 —Yarbrough v. 
State, 252 S.W. 1069, 95 Tex.Cr. 36. 
4 . Ala.—Thomas v. State, 165 So. 
833, 231 Ala. 606. 

Ariz.—Miranda v. State, 26 P.-d 241, 
42 Ariz. 358. 

Ga—Daniel v. State, 1 S.E 2d 6, 187 
Ga. 411. 

Ind.—Carlin v. State, 184 N.E. 543 
204 Ind. 644. 

Ky— Stean v. Commonwealth, 102 S. 
W.2d 363, 267 Ky. 413 — Daniel v. 
Commonwealth, 248 S.W. 511, 198 
Ky. 158. 

La.—State v. Daleo, 154 So. 437, 179 
La. 516 —State v. Phillips, 114 So. 
171, 164 La. 597. 

Mass.—Commonwealth v. Chin Kee 
186 N.E. 253, 283 Mass. 248. 

Tex.— Washington v. State, 239 S.W. 

961, 91 Tex.Cr. 546. 

30 C.J. p 435 note 20. 

Necessity of materiality generally 
see Criminal Law § 1456. 


Evidence held to reOLture new trial ^ 
Ala.—Smith v. State, 142 So. 779, 25 
Ala A'pp. 183—Huff v. State. 137 So. 
457, 24 Ala.App. 508, certiorari de¬ 
nied 137 So. 459. 223 Ala. 548— 
Ratliff V. State, 98 So. 493, 19 Ala. 
App. 505—Myers v. State, 95 So. 
331, 19 Ala.App. 98. 

Ind.—Sanchez v. State, 157 N.E. 1, 
199 Ind. 235. 

La.—State v. Dimm, 95 So. 414, 153 
La. 95. 

Miss.—Mallard v. State, 164 So. 40a, 
174 Miss. 231. 

N.M.—State v. Houston, 283 P. 754, 
33 N.M. 259. 

Tex.—Anderson v. State, 139 S.W.2d 
809, 139 Tex.Cr. 185—Cranfill v. 
State, 87 S.W.2d 740, 129 Tex.Cr. 
33g__Walton v. State, 34 S.W.2d 
598, 116 TexCr. 20—Bazan v. State. 
12 S.W.2d 788, 111 Tex.Cr. 320— 
Barrett v. State, 267 S.W. 511, 98 
Tex.Cr. 627—Russell v. State, 242 
S.W. 217, 92 Tex.Cr. 114. 

Va.—Hines v. Commonwealth, 117 S. 
R 843, 136 Va. 728. 


5. Ariz.—Sullivan v. State, 55 P.2d 
312, 47 Ariz. 234. 

Ark.—Pendergrass v. State, 248 S.W. 
914, 157 Ark. 364. 

Idaho.—State v. Pox, 16 P.2d 663, 52 
Idaho 474. 

jnd.—McCutcheon v. State, 155 N.E. 
544, 199 Ind. 247. 

Ky._Turner v. Commonwealth, 13 S. 

W.2d 533, 227 Ky. 520. 

Lel —State v. Poole, 100 So. 613, 156 
La. 434. 

Tex.—Lovel v. State, 24S S.W. 349, 
Tex.Cr. 615. 

6. Fla.—Branch v. State, 118 So. 13, 
96 Fla. 307. 

Ga.—Echols v. State, 168 S.E. 790. 
46 Ga.App. 668. 

]\,Io.—State V. Carroll, 62 S.W.2d 863, 
333 Mo. 558. 

IsT.Y.—People v. Jones, 228 N.Y.S. 571, 
131 Misc. 647. 

Tex.—Wilkerson v. State, Cr., 57 S.W. 

956. . . ^ 

Competency generally see Criminal 
Law § 1457. 

7. Ala.—Scruggs v. State, 140 So. 
40'5, 224 Ala. 328—^Welch v. State, 
iss’ So. 879, -28 Ala.App. 273, cer¬ 
tiorari denied 183 So. 886, 236 Ala. 
577. 

Ariz.—^Miranda v. State, 26 P.2d 241, 
42 Ariz. 358. 

—Dacus v. State, 118 S.W.2d 2o9, 
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credit witnesses at the original trial.® The probable 
eftect of the new evidence on another trial must be 
to produce a more favorable result for accused.^ 
\\’hether or not the new evidence would be worthy 


41 C.J.S. 

of belief by a jury is for the court, and if the court 
considers the new evidence incredible the motion 
should be denied.^O The granting of the motion 


EOMICIDE 


196 Ark. 437—^Pendergrass v. State," 
24S S.W. 914, 157 Ark. 364. 

Cal.—People v. Garcia, 42 P.2d 1013. 

2 Cal.2d 573—People v. Parker, 40 
P.2d S36, 4 Cal.App.2d 421. 

Fla—Beard v. State, ISO So. 1, 131 
Fla. 512. 

Ga.—Clifton v. State, 2 S.E.2d 102^ 
IS7 Ga. 502—Shields v. State, 197 
S.E 251, 1S6 Ga. 156—Bonner v. 
State, 155 S.E. 531, 42 Ga.App. 245. 
Ill,—People V. Grady, 44 N.E 2d S80, 
381 Ill. 224. 

Ind.—Slaughter v. State, 199 N.E. 
244, 209 Ind. 658. 

Ky.—Waters v. Commonwealth, 124 
SW.2d 97, 276 Ky. 315—Ellison v. 
Commonwealth, 114 S.W.2d 130, 
272 Ky. 364—Sawyer v. Common¬ 
wealth, 102 S.W.2d 371, 267 Ky. 388 
—Davidson v. Commonwealth, S7 S. 
W.2d 119, 261 Ky. 158—Fleenor v. 
Commonwealth, 75 S.W.2d 1, 255 
526—Deaton v. Commonwealth, 
■55 *S.W.2d 47, 246 Ky. 367—Jarvis 
V. Commonwealth, 43 S.W.2d 2, 240 
Ky. 716—Lester v. Commonwealth, 
40 S.W.2d 306. 239 Ky. 703—Reyn¬ 
olds V. Commonwealth, 38 S.W.2d 
221, 238 Ky. 485—Hendrickson v. 
Commonwealth, 31 S.W.2d 712, 235 
Ky. 462—Bolin v. Commonwealth, 
26S S.W. 306, 206 Ky. 60S—Daniel 
V. Commonwealth, 248 S.W. 511, 
198 Ky. 158. 

La.—State v. Calloway, 140 So. 2, 
174 La. 134. 

Mass.—Commonwealth v. Chin Kee, 
186 N.E. 253, 283 Mass. 248. 

Miss.—Maddox v. State, 163 So. 449, 
173 Miss. 799. 

Mo.—State v. Thomas, 82 S.W.'2d 885. 
Nev.—State v. Randolph, 242 P. 697, 
49 Nev. 241. 

N.T.—People v. Markman, 15 N.T.S. 
2d 746. 

Okl.—Denton v. State, 53 P.2d 1136, 
5S Okl.Cr. 275. 

Pa.—Commonwealth v. Elliott, 140 A. 
537, 292 Pa. 16—Commonwealth v. 
Mussare, 124 A. 742, 281 Pa. 1. 
Tex.—Rohinson v. State, 117 S.W.2d 
99, 135 Tex.Cr. 82—Shield v. State, 
38 S.W.2d 76, 118 Tex.Or. 509— 
Lopez v. State, 17 S.W.2d 807, 112 
Tex.Cr. 517. 

Va.—Connell v. Commonwealth, 131 
S.E. 196, 144 Va. 553. 

Wis.—State v. Doran, 250 N.W. 771, 
213 Wis. 130. 

30 C.J. p 435 note 22. 

Cumulative evidence generally see 
Criminal Law § 1459. 
a Ala.—Scruggs v. State, 140 So. 
405, 224 Ala. 328. 

Ark.—Clements v. State, 133 S.W. 2d 
844, 199 Ark. 69—Pendergrass v. 
State, 248 S.W. 914, 157 Ark. 364. 
Oa.—Clifton v. State, 2 S.E.2d 102, 


1S7 Ga. 502 —Allen v. State, 200 S^. 
E. '109, 1S7 Ga. ITS, 120 A.L R. 495 
— Morris v. State, 170 S.E 217, 177 
Ga. 365—Davis v. State, 165 S.E. 
56. 175 Ga. 356—Bonner v. State, 
155 S.E. 531. 42 Ga.App. 245. 

Ky.— Reynolds v. Commonwealth, 38 
S.W.2d 221. 238 Ky. 485. 

La.—State v. Raney, 160 So. 124, 181 
La. 638. .ft 

Mass.—Commonwealth v. Wita, 193 
N.E 72 , 2 SS Mass. 502. 

Okl.—Denton v. State, 53 P.2d 1136, 
58 Okl.Cr. 27-5. 

Pa— Commonwealth v. Becker, 191 
A. 351, 326 Pa. 105. 

Tex.—Harvey v. State, 97 S.W.2d 47S, 
131 Tex.Cr. 159—Bracken v. State, 

9 S.W.2d 356, 110 Tex.Cr. 536— 
E?ciuivel V. State, 246 S.W. 399, 93 
Tex.Cr. 125- 

Wis.—Sweda v. State, 240 N.W. 369, 
206 Wis. 617. 

30 C.J. P 435 note 23. 

Impeaching evidence generally see 
Criminal Law § 1460. 

9 . Ala.—Thomas v. State, 165 So. 
833, 231 Ala. 606—Scruggs v. State, 
140 So. 405, 224 Ala. 328. 

Cal.—People v. Anderson, 37 P.2d 67, 

1 Cal.App. 687—People v. Antolin, 
15 P.2d 890, 127 Cal.App. 379— 
People V. Head, '288 P. 'lOB, 105 Cal. 
App. 331. 

Fla.—Henderson v. State, 185 So. 625, 
135 Fla. 548, 120 A.L.R. 742. 

Ga.—Clifton v. State, 2 S.E.2d 102, 
1S7 Ga. 502—Morris v. State, 170 
S.E. 217, 177 Ga. 365—^Aiken v. 
State, 168 S.E. 34, 176 Ga. 338— 
Williams v. State, 162 S.E. 377, 174 
Ga. 174. 

Ill.—People v. Corder, 137 N.E. 845, 
306 Ill. 284. 

Ind.—McCutcheon v. State, T55 N.E. 
544, 199 Ind. 247. 

Ky.—^^Villiams v. Commonwealth, 125 
S.W.2d 221, 276 Ky. 754—^AVaters v. 
Commonwealth, 124 S.W.2d 97, 276 
Ky. 315—Taylor v. Commonwealth, 
108 S.W.2d 645, 269 Ky. 656— 

Walker v. Commonwealth, 78 S.W. 
2d 754, 257 Ky. 613—Kirk v. Com¬ 
monwealth, 57 S.W.2d 658, 247 Ky. 
600 —^Williams v. Commonwealth, 
19 S.W.2d 964, 230 Ky. 327—Sutton 
V. Commonwealth, '298 S.W. 707, 
231 Ky. 219—^Hall v. Common¬ 
wealth, 270 S.W. 5, 207 Ky. 718. 
followed in Farrell v. Common¬ 
wealth, 270 S.W. 12, 207 Ky. 733— 
Daniel v. Commonwealth, 24S S.W. 
511, 198 Ky. 158. 

Mo.—State v. Thomas, 82 S.W.2d 885. 

Mont.—State v. Poole, 216 P. 798, 68 
Mont. 178. 

2 ^.T.—People v. P©ole, Til N.Y.S. 258, 
127 Ap'p.Div. 122, affirmed 93 N.E. 
1128, 199 N.Y. 542—People v. Cum- 
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ming.s, 7 N.Y.S.2d 149, 168 Misc. 
S58—People v. Jones, 228 N.Y.S. 
571, 131 Misc. 647. 

Pa.—'Commonv/ealth v. Caliendo, 123 
A. 797, 279 Pa. 293. 

Tex.—Cruse v. State, 66 S.W.2d 324, 
125 Tex.Cr. 123—McMichael v 
State, 47 S.W.2d '283, 120 Tex Cr. 
25—McDowell v. State, 258 S.W. 
186, 96 Tex.Cr. 512. 

Va.—Pauley v. Commonwealth, 144 
S.E. 361, 151 Va. 510. 

Wash.—State v. Gruber, 272 P. 89, 
150 Wash. 66. 

30 C.J. p 436 note 24. 

Effect of new evidence g-enerally see 
Criminal Law § 1461. 

ISvidence held sufficient to require 
new trial 

D.C—Johnson v. U. S., 110 P.2d 562, 
71 App.D.C. 400. 

Ga.—^Wilson v. State, 148 S.E, 586, 
168 Ga. 672. 

Ind—Sanchez v. State, 157 N.E. 1, 
199 Ind. 235. 

Ky.—Shepherd v. Commonwealth. 101 
SW.2d 918, 267 Ky. 195—Kelly v. 
Commonwealth, 86 S.W.2d 695, ‘260 
Ky. 715—Shell v. Commonwealth, 
53 S.W.2d 954, 245 Ky. 535—Hens¬ 
ley v. Commonwealth, 43 S.W.2d 
996, 241 Ky. 367—Saylor v. Com¬ 
monwealth, 31 S.W.2d 719, 235 Ky. 
478—Bright v. Commonwealth, 20 
S.W.2d 981, 2‘30 Ky. 830—Owens v. 
Commonwealth, 3 S.W.2d 618, 223 
Ky. 224—Colson v. Commonwealth, 
255 S.W. 60, 200 Ky. 402. 

Okl.—Peters v. State, 250 P. 1032, 
35 Okl.Cr. 367. 

Tex.—Taulbee v. State, 113 S.W.2d 
182, 133 Tex.Cr. 530—Cranfill v. 

State, 87 S.W.2d 740, 129 Tex.Cr. 
338—Flewellen v. State, 18 S.W. 
2d 1087, 113 Tex.Cr. 22—Quintana 
V. State, 2 S.W.2d 268, lOS Tex.Cr. 
'669—Garza v. State, 268 S.W. 467, 
99 Tex.Cr. 79—Lindsey v. State. 
260 S.W. S62, 97 Tex.Cr. 300— 

Anderson v. State, 248 S.W. 6S1, 
9‘3 Tex.Cr. 634—McGowan v. State, 
238 S.W. 921, 91 Tex.Or. 310. 
Utah.—State v. Dunkley, 39 P.2c 
1097, 85 Utah 56. 

Va.—Hines v. Commonwealth, 117 S 
E. 843, 136 Va. 728—Powell v 

Commonwealth, 112 S.E. 657, 131 
Va. 741, 33 A.L.R. 541. 

Wis.—State V. Lavanias, 200 N.W 
672, 185 Wis. 146. 

30 C.J. p 436 note 24 [a]. 

10. Kan.—State v. Turner, 247 P 
4‘27, 121 Kan. 364, rehearing denie( 
249 P. 591, 121 Kan. 687. 

Ky.—Martin v. Commonwealth, 10 
S.W.2d 665, 269 Ky. 688. 

Mass.—Commonwealth v. Sacco, 15 
N.E. 839, 255 Mass. 369. 
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rests in the sound discretion of the court.n and 
o-reater leniency may be shown as to strict comp i- 
Inct with the conditions in capital cases.i- ine 
motion is properly denied when not supported by 


§ 414 

affidavits required by statute.” An extraordinary 
motion on the ground of newly discovered evidence 
is less favored than an ordinary application for a 
new trial on such ground.!^ 


XI. APPEAL AUD EREOR 


§ 412. General Statement 

Except in some jurisdictions in capital cases, rules 
governing proceedings for review in criminal cases ge - 
erally are applied in homicide cases. 

As appears more fully infra §§ 413 - 422 , where 
particular matters in proceedings for review of 
homicide cases are considered, in general the rules 
eoveming proceedings for review in criminal cases 
discussed in Criminal Law §§ 1623-19o/ are apphe 
in proceedings for review of homicide cases, al¬ 
though in some jurisdictions, under or apart from 
statutes to that effect, such rules have been relaxed 
in capital cases.” However, it is said that any 
auestion as to greater liberality in the application of 
the general rules in capital cases is eliminated where 
a sentence of death has been commuted and the case 
is no longer a capital one.^'^ 

§ 413. Appellate Jurisdiction 

The jurisdiction of a particular court to review homi¬ 
cide cases depends on constitutional or statutory pro- 
visions. 

The jurisdiction of a particular court to review 


homicide cases depends on the power conferred on 
the court by constitutional or statutory provisions. 

A court having jurisdiction for the comection of er¬ 
rors in all cases of conviction of a capital felony as 
jurisdiction of a case in which accused was convict¬ 
ed of murder with a recommendation by the jury 
that he be imprisoned for life.” On the other hand, 
a court having appellate jurisdiction only of felony 
cases does not have jurisdiction of a case in whic 
accused was indicted for an assault with intent to 
kill and convicted of a simple assault.^O 

I 414. Presentation and Reservation in Lovir- 
er Court of Grounds of Review 

Subject to some exceptions, particularly in capit^ 
cases it is generally held that the appellate court vvill not 
questions which are raised for the first time on 
appeal, or which are not preserved by the proper pro¬ 
cedure in the lower court. 

The rule applicable in criminal cases generall}, 
as discussed in Criminal Law §§ 1669-1700, that 
questions cannot be raised for the first time on ap 
peal, together with the various subsidiary and de¬ 
tailed rules as to the necessity, as a condition pre- 


y y—People V. Jones, 228 N.T.S, 571, 

121 Misc. 647. „ 

Tex.—Carpenter v. State, 87 S.W.-.d 
731, 129 Tex.Cr. 397. 

Va.— Zimmerman v. Commonwealth, 
189 S.R 144, 167 Va. 578. 

30 C.J. p 436 note 25. 

Matters consiclerea 

Certificate of county superintend¬ 
ent of education as to record show¬ 
ing that school girls, who testified 
as to hearing conversation, in which 
accused said he was “going to get 
deceased, at about school closing 
time, were at school during day of 
such conversation, should have been 
considered by court on accused s mo¬ 
tion for new trial after conviction of 
manslaughter.—^Allen v. State, 159 So. 
533, 172 Miss. 472. 

11. Cal.—People v. Granillo, 36 P.2d 
206, 140 Cal.App. 707. 

Ga.—Southwell v. State, 4 S.E.2d 26, 
ISS Ga. 310—Manchester v. State, 
166 S.E. 651, 175 Ga. 906 —Staton v. 
State, 163 S.E. 901, 174 Ga. 719. 
Idaho.—State v. Fox, 16 P.2d 663 
52 Idaho 474—State v. Morrison, 11 
P.2d 619, 52 Idaho 99. 

Ind.—Hicks v. State. 11 N.E.2d 171, 
213 Ind. 277, certiorari denied Hicks 
V. State of Indiana, 58 S.Ct. 951, 
304 U.S. 564, 82 L.Ed. 1531. 


]y[ass. —Commonwealth v. Sacco, 151 
N.E. 839, 255 Mass. 369. 

Okl.—Calloway v. State, 262 P. 696, 
38 Okl.Cr. 418. 

Or.—State v. Butchek, 253 P. 367, 1^ 
Or. 141, rehearing denied 2o4 Jr. 
805, 121 Or. 141. 

Wis.—Lester v. State. 2S0 N.W. 334, 
228 Wis. 631—Sweda v. State, -40 
N.W. 369, 206 Wis. 617. 

30 C.J. P 436 note 26. 


12. Ky.— Johnson v. Commonwealth, 
222 S.W. 106, 188 Ky. 391. 

30 C.J. P 436 note 27. 

13 . Ga.—Overby v. State, 188 S.E. 
520, 183 Ga. 353. 

14 . Ga.—Perry v. State, 45 S.E. 77, 
117 Ga. 719. 

Extraordinary applications for new 
trial generally see Criminal Law § 
1423. 


15. Ark.— Callahan v. State, 9 S.W. 

2d 235, 177 Ark. 1193. 

Colo.—Baker v. People, 209 P. 791, 

72 Colo. 68 . . 

Ga.—Baker v. State, 115 S.E. 119, 1{>4 

Ky.—Maiden v. Commonwealth, 9 S. 
W.2d 1018, 225 Ky. 671. 
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Miss.—Ford v. State, 155 So. 220, 
170 Miss. 459. 

]\Io.—State V. Barr, 102 S.W.2d 629,. 
340 Mo. 738. 

—State V. Mitchell, 5 S.E.2d 723, 
216 N.C. 544. 

Ohio.— State v. Champion, 142 N.E 
141, 109 Ohio St. 281. 

Or.—State v. Sing. 229 P. 921, 114 Or. 
267. 

Pa.— Commonwealth v. Bryson, 120 A. 
552, 276 Pa. 566. 

Tex—Davis v. State, 296 S.W. 596, 
107 Tex.Cr. 257. 

16. Ark.—Lewis v. State, 148 S.W. 
2d 668, 202 Ark. 6—Turner v. State, 
96 S.W.2d 455, 192 Ark. 937. 

Cal. —People v. Ponipa, 221 P. 198, 
192 Cal. 412. 

jsj-.y.—People v. Creasy, 140 N.E. 563, 
236 N.Y. 205. 

30 C.J. p 437 note 39. 

Qr.,—State V. Taylor, 132 P. 713, 
65 Or. 266. 

3 ^ 3 ^ Ga.—Csesar v. State, 57 S.E. 66, 
127 Ga. 710. 

19 . Ga.—Csesar v. State, supra. 

30 C.J. P 436 note 32. 

Jurisdiction prior to rendition of 

judgment of death see Criminal 
Law § 1642. 

20. Nev.—State v. Quinn, 16 Nev. 8ft 
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cedent to the review of a particular matter, of first 
calling it to the attention of the trial court in some 
way as by motion, objection, or request for an in¬ 
struction, and of excepting to the ruling of the 
trial court thereon and of assigning the alleged er¬ 
ror as a ground of a motion for a new trial, is gen¬ 
erally applied in homicide cases and if error is 
not properly objected to in the lower court it is 
waived.^" However, some autnorities have held, 
under, or without reference to, or apart from, stat¬ 
ute to that effect, that errors will be reviewed even 
though no exception was taken,at least as to par¬ 
ticular matters specified in the statute or that it 
is the duty of the appellate court, owing to the grav¬ 
ity of the charge in a homicide case, to correct er¬ 
ror prejudicial to accused even though the question 
was not properly raised in the trial court,-® provid¬ 
ed it is a plain error in a matter absolutel}' vital 

to accused.25 

Even where the rule is generally applied it has 
been relaxed in some instances under special cir¬ 
cumstances, as where necessary to avoid injustice.^^ 
Moreover, in some jurisdictions, under or apart 
from various statutes to that eltect, an exception is 


made in capital cases, that is, cases in which there 
has been a judgment or sentence of death, and prej¬ 
udicial error may and should be considered by the 
appellate court in such cases even though exceptions 
were not saved.-^ However, in at least one juris¬ 
diction having a statute eliminating the need for ex¬ 
ceptions, it has been held that the statute does not 
give the appellate court the right to consider ques¬ 
tions which were not presented to the lower court 
by objection.29 Furthf^rmore, as appears infra § 
416, a bill of exceptions is required to present for 
review matters which are not otherwise part of the 
record. 

§ 415. Proceedings for Transfer of Cause and 
Effect Thereof 

Except where a different procedure is prescribed by 
statute, rules governing proceedings for the transfer of 
the cause to the appellate court and the effect Thereof 
in criminal cases generally apply in homicide cases. 

Except where a particular procedure is prescribed 
by statute,®® rules governing proceedings for the 
transfer of the cause to the appellate court, and the 
effect thereof, in criminal cases generally, as dis¬ 
cussed in Criminal Law §§ 1701-1718, apply in horn- 


21. Ark.—Callahan v. State, 9 S.TV. 
2d 235, 177 Ark. 1193~Johnson v. 
State, 246 S.W. 516, 156 Ark. 459. 
Colo.—Baker v. People, 209 P. 791, 72 
Colo. 68. 

Ga,—Baker v. State, 115 S.E. 119, 154 
Ga. 716. 

Ky.—Voils V, CommonTvealth, 17 S-W. 
2d 238. 229 Ky. 305—Maiden v. 
Commonwealth, 9 S.W.2d 1018, 225 
Ky. 671. 

aie.—State v. Dore. 119 A- 119, 122 
Me. 120. 

Mi*ss.—Ford v. State, 155 So. 220, 170 
Miss. 459. 

Mo.—State v. Barr, 102 S.W.2d 629, 
340 Mo. 738—State v. Flinn, 96 S. 
W.2d 506. 

Mont.—State v.’ Vettere. 248 P. 179, 
76 Mont. 574. 

N.C.—State v. Stone, 169 S,E. 277, 
204 X.C. 666. 

Ohio.—State v. Champion, 142 N.E. 

141, 109 Ohio St. 2S1. 

Or.—State v. Sing, 229 P. 921, 114 
Or. 267. 

Pa.—Commonwealth v. Bryson, 120 
A. 552, 276 Pa. 566. 

Tex.—Davis v. State, 296 S.W. 596, 
107 Tex,Cr. 357. 

30 C.J. P 437 notes 35, 36, 38. 

Exception held too gfeneral 
Pa.—Commonwealth v. Meleskie, 123 
A. 310, 278 Pa. 383. 

Xex.—^Weems v. State, 97 S.W.2d 210, 
131 Tex.Cr. 188. 

DyiniT declarations 

The rule has been applied gener¬ 
ally to claims of error in the ad¬ 


mission in evidence of dying declara¬ 
tions. 

Ala.—Humber v. State, 99 So. 68, 19 
Ala.App. 451, certiorari denied Ex 
parte State ex rel. Attorney Gen¬ 
eral, 99 So. 73. 210 Ala. 559. 

Cal.—People v. Brown, 216 P. 411, 
62 Cal.App. 96. 

Ky.—^Nichols v. Commonwealth, 245 
S.W, 518, 196 Ky. 706. 

Mo.—State v. Anderson, 250 S.W. 
68, 298 Mo. 382. 

Nev.—State v. Hunter, 235 P. 645, 
48 Nev. 35S, denying rehearing 232 
P. 778, 48 Nev. 358. 

30 C.J. p 437 note 36 [a]. 

22. Ky.—Maiden v. Commonwealth, 
9 S.W.2d 1018, 225 Ky. 671. 

S3. Idaho,—State v. Moultrie, 254 P. 
520, 43 Idaho 766—State v. Foyte, 
252 P. 673, 43 Idaho 459—State v. 
Lundhigh, 164 P. 690, 30 Idaho 365. 

24. Adverse verdict 

Under statute to that effect, speci¬ 
fied matters, including a verdict 
against accused, are deemed excepted 
to and therefore reviewable even 
though no exception was in fact tak¬ 
en.—State V. Loveless, Nev., 136 P. 
2d 236. 

25. DC.—Patten v. U. S., 42 App.D. 
C. 239. 

30 C.J. p 438 note 40. 

26. D.C.—Budd v. U. S., 48 App.D.C. 
332. 

30 C.J. p 438 note 41, 

27. Mo.—State v. Foran, 164 S.W. 
215, 255 Mo. 213. 

30 C.J. P 437 note 37. 
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28. Ark.—Lewis v. State, 148 S.W.2d 
668, 202 Ark. 6—Turner v. State, 
96 S.W.2d 455, 192 Ark. 937. 

N.Y.—People v. Creasy, 140 N.E. 563, 
236 N.Y. 205. 

30 C.J. p 437 note 39. 

Where life sentence was imposed 
for murder, the rule that errors in 
capital cases will be considered, even 
though not properly preserved, is 
inapplicable.—People v. Pueschell, 
169 N.E. 12, 337 Ill. 84. 

29. Ark.—Lewis v. State, 148 S.W. 
2d 668, 202 Arlt. 6—Turner v. State, 
96 S.W.2d 455, 192 Ark. 937. 

30 C.J. p 437 note 39 [a] (3). 

sa N.J.—State v. Treficanto, 146 A. . 

313, 106 N.J.Law 344. 

Application to chancellor 

Application for allowance of writ 
of error must be made to chancellor 
under established procedure after 
conviction of murder in the first de¬ 
gree, although life imprisonment is 
recommended.—State v. Treficanto, 
supra. 

Provision as to capital cases only 
A provision to the effect that in 
cases of conviction of a capital of¬ 
fense an appeal must he allowed by 
a judge of the supreme court has 
been held not to apply to a convic¬ 
tion of murder in the first degree in 
which punishment is fixed at life 
imprisonment, so that in such case 
the general provision applies and 
the appeal may be allowed by the 
trial court.—Outler v. State, 243 S. 
W. 851. 154 Ark. 598. 
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icide cases.3i Thus an appeal will be dismissed 
^vhere it is not perfected within the time provided 
by law or an extension thereof,®^ at least where an 
examination of the record discloses no error.*® 


§ 416. Record 


Except in some Jurisdictions in capital cases, rules as 
to the scope and contents of the record, and limitation 
of the review to matters properly appearing therein, in 
criminal cases generally apply in homicide cases. 


In the maj'ority of jurisdictions the rules obtain¬ 
ing in criminal cases generally as to the scope and 
contents of the record on appeal and the limitation 
of the review to matters properly appearing therein, 
considered in Criminal Law §§ 1719-1797, have been 
applied in homicide cases.*^ 

In some instances the courts expressly hold that 
the rules of practice relating to a bill of exceptions 
or other mode of bringing up matters not appearing 
in the record proper are the same in a capital case 
as in a case involving the commission of any other 
felony.*® However, in a few jurisdictions the ap¬ 
pellate courts consider it their duty, in a case where 
accused has been convicted of murder in the first 
degree, to examine the whole record, including not 
only the record proper but also the bill of excep¬ 
tions, statement of facts or other wridng employed 
to bring up matters not appearing in the record 
proper, even though there are defects and irregu¬ 
larities which would justify a refusal to consider it 
in an ordinary case;*® but even in these jurisdic¬ 
tions the review is necessarily confined to matters 


presented to and before the appellate court.® 
Where a verdict of murder in the first degree is as¬ 
sailed in the appellate court on the ground of insuf¬ 
ficiency of evidence, if sufficient evidence is not con- 
tained in the bill of exceptions and incorporated in 
the transcript of the record a new trial will be 

granted.^ S 

§ 417. Briefs and Assignments of Error 

Rules governing briefs and assignments of error in 
criminal cases generally have been applied in homicide 
cases, aithough the rules may be relaxed where a severe 
penalty is imposed. 

Rules governing briefs and assignments of er¬ 
ror in criminal cases generally, discussed in Crim¬ 
inal Law §§ 1798-1819, have been applied in homi¬ 
cide cases ;39 but it has been held that such rules 
will be relaxed where a severe penalty, such as life 
imprisonment, has been imposed.'^ 9 

§ 418. Review in General 

Ruies governing the scope and extent of review in 
criminai cases generaily apply in homicide cases. 

Rules governing the scope and extent of review 
in criminal cases generally, discussed in Crimina 
Law §§ 1831-1840, have been applied in review ot 

homicide cases.^^ 

Matters not necessary to decision on review. The 
-appellate court will not consider matters which are 
not necessary to a decision on review, such as ques¬ 
tions not involved in the appeal, or not necessary 
or relevant to a determination, or moot questions.^- 


31. N.C.—State v. Mitchell, 5 S.E.2d 
723, 216 N.C. 544. 

32. N.C.—State v. Mitchell, supra. 

33. N.C.—State v. Mitchell, supra. 

Record wiU he examined 

On appeal from sentence to death 
for murder, court would examine rec¬ 
ord for error on face thereof, not¬ 
withstanding accused had failed to 
serve case on appeal within proper 
time, and had failed to perfect appeal 
in proper manner.—State v. McNeill, 
1S9 S.E. 872, 211 N.C. 286. 

34. Tex.—Kennamer v. State, 247 S. 
W. 560, 93 Tex.Cr. 430. 

30 C.J. p 438 note 43. 

Verdict on codefendant’s trial 

In determining whether errors in 
charging on accused's claim that she 
killed deceased in defense of her co¬ 
defendant were prejudicial, the su¬ 
preme court cannot consider the ver¬ 
dict on such codefendant’s trial, 
where the record of the proceedings 
and evidence in that case is not be¬ 
fore it.—People v. Roe, 209 P. 560, 
189 Cal. 548. 

41 C.J.S.-17 


35. Tex.—Perea v. State, 227 S.W. 
305, 88 Tex.Cr. 382. 

30 C.J. p 438 note 44. 

36. Neb.—Clark v. State, 113 N.W. 
211, 79 Neb. 473, rehearing denied 
113 ’N.W. 804, 79 Neb. 482. 

30 C.J. p 438 note 45. 

Capital casej matters relating to 
view 

In cases of capital crime, the law 
is reluctant to deny an accused a 
full consideration of his points be- 1 
cause of technical errors or omissions 
of his counsel, and so, on appeal tech¬ 
nically only from the judgment, the 
court will consider matters relative 
to a view by the jury, presented by 
the denied motion for new trial, the 
entire record being before the court, 
and it appearing from papers filed 
with the trial court clerk at the time 
of the appeal that accused desired 
and intended to have alleged errors 
with respect to the view and in the 
denial of the motion included in the 
record and presented for review on 
the appeal.—People v. Pompa, 221 P. 
198, 192 Cal. 412. 
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37. Mo.—State v. Wilson, 16 Mo.App. 
550, affirmed 86 Mo. 520. 

Neb.—Williams v. State, 174 N.W. 
302, 103 Neb. 710. 

38. Fla.—Townsend v. State, 116 So. 
7, 95 Fla. 139—Smithie v. State, 94 
So. 156, 84 Fla. 498—Baker v. State, 
44 So. 719, 54 Pla. 12. 

39. Errors not speoifi-cally com^ 
plained of in the brief will not be 
considered.—Baker v. State, 115 S.E. 
119, 154 Ga. 716. 

40. Assignments not referred to in 
brief 

Okl.—Burns v. State, 210 P. 302, 22 
OkLCr. 151. 

41. Review of q.nestions of law only 
S.C.—State V. Dean, 161 S.E. 449, 

163 S.C. 213. 

42. Mich.—People v. Arnett, 214 N. 
W. 231, 239 Mich. 123. 

Tex.—^Weems v. State, 97 S.W.2d 210, 
131 Tex.Cr. 188. 

Acguittal of codefendant 

In an appeal by two defendants 
from a conviction of murder in the 
second degree, where it appeared 
that such defendants’ father in the 
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Thus, on appeal by accused, only those findings and 
judgments which are against the prisoner and in 
favor of the state can be reviewed.^^ 

Similarly it is not necessary for the appellate 
court to consider questions relating to a higher de¬ 
gree of homicide than that of which accused was 
convicted.'^^ Accordingly exceptions applying ex¬ 
clusively to murder in the first degree will not be 
considered on appeal from a conviction of murder 
in the second degree "where accused was con¬ 
victed of manslaughter, it is unnecessary for the 
court to consider on appeal questions relating to 
murder and, where accused was found guilty 
of an assault and battery, the appellate court need 
not determine questions relating to the offense of 
assault with intent to kill with which he was 
charged.^^ 

§ 419. Matters Reviewable 

Rulings on matters within the discretion of the trial 
court, including generally the discretion of the court in 
fixing punishment, will not be reviewed in the absence 
of abuse of discretion. While the propriety of an in¬ 
struction on a particular degree of homicide will be re¬ 
viewed, what degrees are involved is a matter for the 
discretion of the lower court. 

In accordance with the rules applicable in crim¬ 
inal cases generally, considered in Criminal Law §§ 
1861-1879, rulings on matters, in homicide cases, 
w^hich are within the discretion of the trial court 
will not be reviewed in the absence of an abuse of 


discretion.48 Thus a refusal of the trial court, on 
the motion of accused, to order the body of de¬ 
ceased to be exhumed for examination for eviden¬ 
tial purposes will not be disturbed by the appellate 
court where the latter court cannot say that the trial 
court abused the discretion lodged in it or that an 
autopsy is absolutely essential to justice.49 Sim¬ 
ilarly, requiring accused to go to trial in the absence 
of eyewitnesses will not be regarded as error in the 
absence of abuse of discretion and, in a juris¬ 
diction where the refusal of a request to require the 
state to call an eyewitness is deemed to be within 
the discretion of the trial court, such refusal will 
not be held erroneous on appeal unless there was 
an abuse of discretion.^! A constitutional right of 
accused to make a motion to dismiss the indictment 
on the ground that it is based on insufficient legal 
evidence or solely on illegal evidence, and to have 
the motion decided, necessarily implies a right to 
have a review of an adverse decision.52 

Instructions, The propriety of giving an instruc¬ 
tion to the jury on that degree of homicide of which 
accused was convicted is a proper subject of re- 
view.53 However, the determination by the trial 
court of what degrees of homicide, in any reason¬ 
able view of the evidence, are involved and should 
be presented to the jury by proper instructions will 
not be disturbed on appeal, unless clearly wrong.^^ 

Punishment, On appeal or error from a convic¬ 
tion in a prosecution for homicide or related crimes 


same trial had been acquitted on the 
ground of self-defense, the verdict 
as to him cannot be considered by the 
appellate court.—State v. Sisk, 116 
S.E. 721, 185 N.C. 696. 

43. W.Va.—State v. Prater, 43 S.E. 
230, 52 W.Va. 132. 

Right of state to review in criminal 
cases generally see Criminal Law 
§§ 1659-1666. 

44. Murder xrtth or without malice 

Record showing merely that ac¬ 
cused was convicted of murder, and 
his punishment of five years in pen¬ 
itentiary being assessable for murder 
with or without malice, question 
whether evidence supported convic¬ 
tion for murder with malice was 
held not reviewable.—Garvey v. 

State, 72 S.W.2d 293, 126 Tex.Cr. 526. 

45. Ala.—Davis v. State, 109 So. 385, 
21 Ala.App. 474. 

Mo.—State v. Fultz, 142 S.W.2d 39. 
N.C.—State v. Kincaid, 110 S.E. 612, 
183 N.C. 709. 

46. Iowa.—State v. Fuller, 100 N.W. 
1114, 125 Iowa 212. 

,30 C.J. p 438 note 52. 

47. Kan.—State v, Newland, 27 Kan. 
764. 


r48. N.J.—State v. Martin, 106 A. 385, 
92 N.J.Law 436. 

Refusal to allow additional counsel 
Refusal of trial court to grant a 
motion to allow a brother-in-law 
of the trial judge to be joined as 
additional counsel after commence¬ 
ment of the trial of a murder case 
will not be interfered with in the 
absence of abuse of discretion.— 
People V. Gregory, 52 P. 41, 120 Cal. 
16. 

Refusal to accept plea of non vult 
Refusal of court to accept plea 
of non vult when tendered is not 
error subject to review, being a dis¬ 
cretionary matter.—State v. Martin, 
106 A. 385, 92 N.J.Law 436. 

49 . Colo.—Massie v. People, 258 P. 
226, 82 Colo. 205. 

Okl.—Pope V. State, 33 P.2d 813, 56 
Okl.Cr. 57. 

W.Va.—State v. Highland, 76 S.E. 
140, 71 W.Va. 87. 

50. Ala.—Sharpley v. State, 93 So. 
210, 18 Ala.App. 620. 

51. Wis.—Dillon v. State, 119 N.W. 
352, 137 Wis. 655, 16 Ann.Cas. 913. 

Calling eyewitnesses see supra § 337. 

52. N.T.—People v. Sexton, 80 N.E. 
396, 187 N.T. 495, 116 Am.S.R. 621. 
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53- Okl.—Tucker v. State, 92 P.2d 
595, 66 Okl.Cr. 335. 

Tex.—Akin v. State, 119 S.W. 863, 
56 Tex.Cr. 324. 

54. Okl.—Tucker v. State, 92 P.2d 
595, 66 Okl.Cr. 335. 

Wis.—Beauregard v. State, 131 N.W. 

347, 146 Wis. 280. 

Matters to be considered 

Appellate court was bound to con¬ 
sider trouble and accused's attitude 
and acts before homicide in determin¬ 
ing necessity of instruction on man¬ 
slaughter.—State V. Hardisty, 253 P. 
615, 122 Kan. 527, denying rehearing 
249 P. 617, 121 Kan. 576. 

Truth of evidence warranting instruc¬ 
tion 

On writ of error to review convic¬ 
tion of murder, supreme court cannot 
declare accused’s evidence untrue, 
however ridiculous, perjured, and im¬ 
potent to overturn proved facts it 
may appear, or say that jury would 
not have believed such evidence or 
at least given it sufficient credence 
to raise reasonable doubt requiring 
acquittal if trial court had given re¬ 
fused instruction on accused’s theory 
supported by such evidence.—^Payne 
V. People, Colo., 132 P.2d 441, 
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the reviewing court has been held to have the pow¬ 
er, in the exercise of its revisory jurisdiction, to 
m^ify the punishment imposed where the facts 
warrant such action in furtherance of justice 
hut the court is not endowed with and cannot ex¬ 
ercise the pardoning power, which resides in the 
executive, and the case is before the appellate court 
for the correction of errors and not for the exer¬ 
cise of mercy or the pardoning power,56 and it is 
only in rare and extreme cases that the reviewing 
court will interfere with the discretion vested in the 


jury or trial judge in fixing the punishment.5^ 

Where accused has had a fair and impartial trial, 
the rules of law have been followed, and the evi¬ 
dence is sufficient to support the verdict, the appel¬ 
late court cannot or will not interfere with the dis¬ 
cretion vested by law in the jury or trial judge to 
fix the punishment within the limits of the law ap¬ 
plicable to the case,®* even though the death pen¬ 
alty is imposed,®^ or even though the appellate court 
would have deemed more satisfactory a punishment 
less harsh than that fixed.60 However, the court 


55 Pa — Commonwealth v. Garra- 
inone. 161 A. 733. 307 Pa. 507. 89 
A.L.R. 291. 

Modification of defective sentence see 

infra § 431. . 

Review and modification of punish¬ 
ment in criminal cases generally 
see Criminal Law §§ 1878. 1946. 
power to commute distinguished 
The criminal Cviurt of appeals has 
the right to modify a judgment in¬ 
flicting the death penalty for murder 
to imprisonment at hard labor for 
life when such court deems it proper 
in the furtherance of justice, hut 
commutation can be granted only by 
the chief executive of the state, and 
IS granted as a matter of clemency. 

—Abby V. State, 114 P.2d 499, 72 Okl. 
Cr. 208, rehearing overruled 115 P.2d 
966 72 ’okl.Cr. 208—Mannon v. State, 

98 P.2d 73. 68 Okl.Cr. 267 —Alder v. 
State 12 P.2d 545, 53 Okl.Cr. 374— 
Goben v. State. 240 P. 1085, 32 Okl. 
Cr. 237. 

56, Iowa.—State v. Wheaton, 273 N. 
W 851, 223 Iowa 759—State v. 
Smith, 103 N.W. 769, 127 Iowa 528. 
Ohio.—State v. Snow, App., 32 N.E. 
2d 36, appeal dismissed 16 N.E.2d 
275, 134 Ohio St. 239. 

Pa.—Commonwealth v. Stelma, 192 A. 
906, 327 Pa. 317. 

S.C.—State V. Rook, 177 S.B. 143, 174 
S.C. 225. 

State board of pardons is the only 
forum which may consider whether 
the extreme penalty should have been 
imposed.—Roberson v. State, 188 So. 
127, 137 Fla. 526. 

Becommendation to governor 

Where it was held that the death 
penalty for murder should be re¬ 
duced, in view of polluted and contra- | 
dictory sources of evidence, and fact 
that accused’s accomplices were giv¬ 
en reduced terms for manslaughter 
in return for testimony, the court 
made a recommendation to the gov¬ 
ernor to reduce the penalty to some 
measure of equality with the penal¬ 
ty suffered by the accomplices.— 
People V. Arata, 174 N.E. 758, 355 N. 
Y. 374. 

57, Canal Zone.—Canal Zone v. Zal- 
divar, 2 Canal Zone 227. 

Ga.—^Marshall v. State, 74 Ga. 26. 


58. Cal.—People v. Valenzuela, 62 
P.2d 142, 7 Cal.2d 650—People v. 
Yeager, 229 P. 40, 194 Cal. 452. 

Fla.—Lang v. State, 11 So.2d 179. 

Miss.—Griffin v. State, 195 So. 472. 

Neb.—Jackson v. State, 277 N.IV. 92, 
133 Neb. 786. 

N.C.—State v. Fleming, 163 S.E. 453, 
202 N.C. 512. 

Tex.—Sanford v. State, 124 S.W.2d 
395, 136 Tex.Cr. 255—McNeely v. 
State. 283 S.W. 522. 104 Tex.Cr. | 
263. 

Tacts held not to warrant reduction 
of sentence 

(1) In general.—Pless v. State, 75 
P.2d 910, 63 Okl.Cr. 408 —Burchett v. 
State, 209 P. 970, 22 Okl.Cr. 81. 

(2) Pact that lighter penalty was 
given older man implicated in kill¬ 
ing is not cause for appellate court 
to disturb penalty fixed by jury.— 
Reis V. State, 95 S.W.2d 700, 130 
Tex.Cr. 541. 

59, Ala.—^Adams v. State, 186 So. 
140, 237 Ala. 163. 

Cal.—People v. Waller, 96 P.2d 344, 
14 Cal.2d 693—^People v. French, 87 
P.2d 1014, 12 Cal.2d 720 —People 

V. Berryman, 57 P.2d 136, 6 Cal.2d 
331 —People V. Adams, 249 P. 186, 
199 Cal. 361—People v. Casade, 230 
P. 9, 194 Cal. 679—People v. Ellis, 
206 P. 753, 188 Cal. 682. 

Colo.—Catalina v. People, 93 P.2d 897, 
104 Colo. 585. 

Idaho.—State v. Arnold, 229 P. 748, 
39 Idaho 589. 

Iowa.—State v. Griffin, 254 N.W. 841, 
218 Iowa 1301. 

_Gray v. Commonwealth, 170 S. 

W. 2d 870, 293 Ky. 833. 

]y[iss.—Harmon v. State, 150 So. 904, 
168 Miss. 417. 

Okl.—Prather v. State, 137 P.2d 249. 
Pa.—Commonwealth v. Howell, 13 A. 
2d 521, 338 Pa. 577—Commonwealth 
V. Hawk, 196 A. 5, 328 Pa. 417. 
S^C.—State V. Rook, 177 S.E. 143, 
174 S.C. 225. 

Tex—Salazar v. State, 131 S.W.2d 
761 137 Tex.Cr. 448 —Johnson v. 

State, 54 S.W.2d 140, 122 Tex.Cr. 
224—Stephens v. State, 245 S.W. 
687, 93 Tex.Cr. 164. 

30 C.J. P 440 note 86. 

The quesTtion of mercy is not open 


on appeal.—State v. Snow, App., 32 
N.E.2d 36, appeal dismissed 16 N.E. 

2d 275, 134 Ohio St. 239—Hoppe v. 
State, 163 N.E. 715, 29 Ohio App. 467, 
error dismissed 166 N.E. 200, 119 
Ohio St. 651. 

Ameliorating considerations such 
as youth, inexperience and immature 
judgment of one of accused were for 
jury and not for appellate court.— 
State V. Woods, 1 S.E.2d 190, 189 S. 

C. 281. 

On plea of guilty 

Under or apart from statute re¬ 
quiring trial court to determine pun¬ 
ishment of accused on plea of guilty 
of murder in the first degree, appel¬ 
late court will not disturb trial 
court’s determination unless it clear¬ 
ly appears that trial court’s judg¬ 
ment was capricious and arbitrary. 
Ariz.—Patten v. State, 68 P.2d 669, 
50 Ariz. 32—Shaughnessy v. State, 
32 P.2d 337, 43 Ariz. 445. 
jo-wsi .—State v. Breeding, 262 N.W’. 
467, 220 lo’wa 605—State v. Tracy, 
26l' N.W. 527, 219 Iowa 1412. 

Pacts held not to warrant reduction 
of sentence 

(1) In general. 

Iowa.—State v. Mercer, 274 N.W. 888, 
223 Iowa 1134. 

Okl.—Abby v. State, 114 P.2d 499, 72 
Okl.Cr. 208, rehearing overruled 115 
P2d 266, 72 Okl.Cr. 208 —Cunning¬ 
ham V. State, 105 P.2d 264. 70 Okl. 
Cr. 131—Mannon v. State, 98 P.2d 
73, 68 Okl.Cr. 267 —Alder v. State, 
12 P.2d 545, 53 Okl.Cr. 374. 

Pa.—Commonwealth v. Sterling, 170 
A. 258, 314 Pa. 76. 

Tenn.—Porter v. State, 151 S.W. 2d 
171, 177 Tenn. 515. 

(2) Evidence that accused had been 
drinking intoxicating liquor on day 
homicide occurred would not warrant 
mitigation of death sentence.—Trip¬ 
lett V. ■ Commonwealth, 114 S.W.2d 
1108, 272 Ky. 714. 

©0. Ala.—Peyton v. State, App., 12 
So.2d 351. 

Ky_Elliott V. Commonwealth,. 161 S. 

W.2d. 633. 290 Ky. 502—Young v. 
Commonwealth, 93 S.W.2d 10, 263 
Ky. 683—Brandenburg v. Common¬ 
wealth. 83 S.W.2d 862, 260 Ky. 70. 
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will examine the record carefully to see whether 
accused has had a fair and impartial trial free from 
error and the court will modify the punishment 
fixed where there has been a clear abuse of dis¬ 
cretion,or where the punishment assessed is so 
clearly excessive as to admit of no possible dis¬ 
pute,®^ 

§ 420. -Evidence 

a. In general 

b. Weight and sufficiency 

a. In General 

The appellate court will not interfere with the rulings 
of the trial court on the admissibility of evidence in 
homicide cases unless there has been an abuse of dis¬ 
cretion. 

In accordance with rules governing review of rul¬ 
ings on the reception of evidence in criminal cases 
generally, discussed in Criminal Law §§ 1868-1872, 
the appellate court will not interfere with the rul¬ 
ings of the trial court on the admissibility of evi¬ 
dence in homicide cases unless there has been an 
abuse of discretion.®^ In reviewing the lower 
court’s rulings on the admissibility of evidence, the 
appellate court must put itself in the position of the 


trial judge at the time the evidence was offered,65 
and must look at all evidential matters then in the 
record in such light favorable to accused as it is 
conceivable the jury might have viewed them.66 
Where the death penalty has been imposed, the 
appellate court will consider bills of exception for 
rulings on the introduction and the exclusion of ev¬ 
idence. 6"^ 

Sufficiency of proof of predicate for admission. 
The conclusion of the trial judge as to whether an 
overt act or hostile demonstration by deceased im¬ 
mediately preceding the killing has been sufficiently 
proved to lay a proper foundation for the admission 
of evidence of prior difficulties between deceased 
and accused, prior threats by, or the dangerous char¬ 
acter of, deceased is subject to review on appeal;®® 
but the ruling of the trial court will not be dis¬ 
turbed on appeal unless a clear and manifest abuse 
of discretion appears.®® 

Similarly the determination by the trial judge of 
the question whether a sufficient predicate or foun¬ 
dation has been laid for the admission in evidence 
of dying declarations, involving as it does a mixed 
question of law and fact, is subject to review 


Pa,—Commonwealth v. Howell, 13 A. 

2d 521, 338 Pa. 577, 

Tex.—Anderson v. State, 9 S.W.2d 
267, 110 Tex.Cr. 196. 

Utah.—State v, Cerar, 207 P. 597, 
60 Utah 208. 

30 C.J. p 440 note 87. 

X^reu though panishment was ex¬ 
cessive under evidence and verdict 
asking the mercy of the court, but 
was within the limits fixed by the 
law applicable in such case, supreme 
court would not remand case for re¬ 
sentence but would leave matter of 
correcting severity of sentence to 
the governor.—McCaffrey v. State, 
187 So. 740, 185 Miss. 659. 

61. Okl.—Cunningham v. State, 105 
P.2d 264, 70 Okl.Cr. 131—Alder v. 
State, 12 P.2d 545, 53 Okl.Cr. 374. 

62. Idaho.—State v. Arnold, 229 P. 
74S, 39 Idaho 589. 

Pa.—Commonwealth v. Le Grand, 9 
A.2d 896, 336 Pa. 511—Common¬ 
wealth v. Hawk, 196 A. 5, 328 Pa. 
417. 

30 C.J. p 440 note 89. 

Death penalty reduced to life im¬ 
prisonment 

Pa.—Commonwealth v. Irelan, 17 A. 
2d 897, 341 Pa. 43—Commonwealth 
V. Garramone, 161 A. 733, 307 Pa. 
507, 89 A.r...R. 291. 

63. Tex.—Pollard v. State, 125 S.W. 
390, 58 T6X.Cr. 299. 

Sentences held excessive and reduced 

(1) Assault with intent to kill. 
Ark.—Marks v. State, 95 S.W.2d 634, 


192 Ark. 881—Ball v. State, 95 S. 
W.2d 632, 192 Ark. 858. 

Okl.—Childs V. State, 99 P.2d 539, 
68 Okl.Cr. 435—Maddox v. State, 17 
P.2d 526, 54 Okl.Cr. 244—Coleman 
V. State, 292 P. 1050, 49 Okl.Cr. 70. 

(2) Shooting with intent to kill. 
—Swarts V. State, 238 N.W. 312, 121 
Neb. 696. 

(3) Manslaughter.—D a r n e 11 v. 
State, 122 P.2d 395, 74 Okl.Cr. 33, 
modifying 118 P.2d 1040, 74 Okl.Cr. 
33—Hood V. State, 106 P.2d 271, 70 
Okl.Cr. 334—Kimbrough v. State, 89 
P.2d 982, 66 OkLCr. 66—Green v. 
State, 88 P.2d 907, 65 Okl.Cr. 463— 
Baker v. State, 83 P.2d 586, 65 Okl. 
Cr. 136—Haddock v. State, 81 P.2d 
339, 64 OkLCr. 353—Phillips v. State, 
76 P.2d 1083, 64 OkLCr. 31—Morris v. 
State, 71 P.2d 514, 62 Okl.Cr. 337 
—Skeen v. State, 66 P.2d 1106, 61 Okl. 
Cr. 188—Gray v. State, 38 P.2d 967, 
56 OkLCr. 208—Seals v. State, 16 P. 
2d 885, 54 OkLCr. 204—Hollingsworth 
V. State, 297 P. 301, 50 Okl.Cr. 164 
—Hogshooter v. State, 296 P. 531, 
50 Okl.Cr. 119—McElwee v. State, 294 
P. 214, 49 OkLCr. 325. 

(4) Murder. 

Idaho.—State v. Boyatt, 87 P.2d 992, 
59 Idaho 771. 

Okl.—Tharp v. State, 88 P.2d 652, 
65 OkLCr. 405. 

Death penalty reduced to life im¬ 
prisonment 

Neb.—Cryderman v. State, 161 N.W. 
1045, 101 Neb. 85—Muzik v. State, 
156 N.W. 1056, 99 Neb. 496—Ham¬ 
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blin V. State, 115 N.W. 850, 81 Neb. 
148, 16 Ann.Cas. 569—O’Hearn v. 
State, 113 N.W. 130, 79 Neb. 513, 
25 L.R.A.,N.S., 542. 

Okl.—Murphy v. State, 112 P.2d 438, 
72 Okl.Cr. 1—Mitchell v. State, 60 
P.2d 631, 59 Okl.Cr. 345—Noble v. 
State, 6 P.2d 840, 52 OkLCr. 448— 
Sango V. State, 5 P.2d 400, 52 Okl. 
Cr. 359—Johnson v. State, 249 P. 
971, 35 Okl.Cr. 212—Manwaurin v. 
State, 249 P. 966, 35 OkLCr. 220— 
Goben v. State, 240 P. 1085, 32 Okl. 
Cr. 237—Doublehead v. State, 228 
P. 170, 27 OkLCr. 375. 

Pa.—Commonwealth v. Irelan, 17 A.2d 
897, 341 Pa. 43—Commonwealth v. 
Sterling, 170 A. 258, 314 Pa. 76— 
Commonwealth v. Garramone, 161 
A. 733, 307 Pa. 507, 89 A.L.R. 291. 

64. Evidence of motive 

Wash.—State v. Richardson, 84 P.2d 
699, 197 Wash. 157. 

65. Pa.—Commonwealth v, Santos, 
119 A. 596, 275 Pa. 515. 

66. Pa.—Commonwealth v. Santos, 
supra. 

67. Ala.—Redus v. State, 9 So.2d 914. 

68. La.—State v. Dreher, 118 So. 85, 
116 La. 924, certiorari denied Dre¬ 
her V. State of Louisiana, 49 S.Ct. 
36, 278 U.S. 641. 73 L.Ed. 556. 

30 C.J. p 439 note 59. 

69. La.—State v. Dreher, supra. 

30 C.J. p 439 note 60. 

70. Pla.—Johnson v. State, 152 So. 
176, 113 Fla. 461—Kirkland v. State, 
111 So. 351, 93 Fla. 172—Friei v. 
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but the ruling of the trial judge will not be dis¬ 
turbed on appeal unless it is clearly and manife^ly 
erroneous^i or an abuse of discretion.7- As some¬ 
times stated, the rule is that the finding of the tna 
court as to whether declarations were made under 
a sense of impending death so as to render them 
admissible as dying declarations will not be dis¬ 
turbed on appeal if there is evidence to support 

it.” 

b. Weight and Sufficiency 

Except where mistake, or passion or prejudice, is 
narent or in some jurisdictions in capitai cases, the 
Sate court wiii not pass upon the weight of the evi- 
dence and wiil not disturb a conviction or finding of 
fact supported by substantiai evidence. 


In accordance with the rules governing the re¬ 
view of questions of fact and the weight of evi¬ 
dence in criminal cases generally, discussed in Crim¬ 
inal Law §§ 1880-1886, it is the rule in homicide 
cases, except where it is apparent, general y from 
the insufficiency of the evidence, that mistake,’* or 
passion or prejudice,’^ has played a part m the ver¬ 
dict, and, except in some jurisdictions in capital cas¬ 
es, that, since the appellate court cannot or will not 
pass upon the weight of the evidence, it will not, 
in the absence of other error, disturb or review^ a 
conviction or finding of fact by the jury or trial 
court where there was substantial evidence to sup¬ 
port the conviction or finding,’^ or where the evi- 


State, 109 So. 334. 92 Fla. 2U— 
Folks V. State, 95 So. 619. 85 Fla. 

^3S 

State V. Stewart, 186 S.E. 488, 

210 N.C. 362. 

30 C.J. P 439 note 61. 

71 Fla.—Johnson v. State. 152 So. 
176, 113 Fla. 461 —Kirkland v. 

State, 111 So. 351, 93 Fla. 17- 
Frier V. State, 109 So. 334, 92 Fla. 

241 _Folks V. State, 95 So. 619, 85 

Fla. 238. 

Ind.—Southerland v. State, 197 N.E. 

S41, 209 Ind. 308. 

Miss.—Scott V. State, 148 So. 239, 166 
Miss. 6. 

Tenn.—Grit tendon v. State, 8 S.W.2d 
371, 157 Tenn. 403. 

30 C.J. P 439 note 62. 

If there was evidence at the trial 
tending to show the requisite facts 
to support the decision, it cannot be 
disturbed by the appellate court; 
but in the absence of such evidence 
it must be reversed.—State v. Stew¬ 
art, 186 S.E. 488, 210 N.C. 362. 

Billing entitled to great weight 
Trial judge’s decision in receiving 
dying declaration is entitled to great 
eight on appeal.—Oehler v. State, 
232 N.W. 866, 202 Wis. 530. 

72. Cal.—People v. Wilson, 129 P.2d 
149, 54 Cal.App.2d 434—People v. 
Pollock, 89 P.2d 128, 31 Cal.App.2d 
747. 

30 C.J. p 439 note 63. 

73. Ala.—Lewis v. State, 164 So. 92, 
231 Ala. 211—Marshall v. State, 121 
So. 72, 219 Ala. 83, 63 A.L.R. 560— 
Wilson V. State, 188 So. 274, 28 
Ala.App. 496. 

Ark.—Cross v. State, 143 S.W.2d 530, 
200 Ark. 1165. 

Conn.—State v. Yochelman, 139 A. 

632, 107 Conn. 148. 

Mont.—State v. Vettere, 248 P. 179, 
76 Mont. 574. 

30 C.J. p 439 note 64. 

Existence of evidence only question 
The action of the court in ruling 
on admissibility of dying declara¬ 
tions will be reviewed on appeal only 


to determine whether there was evi¬ 
dence tending to show the facts nec¬ 
essary to the decision.—State v. Jor¬ 
dan, 5 S.E.2d 156, 216 N.C. 356. 

Tacit finding ^ ^ . 

Lower court, by receiving the dying 
declarations in evidence, tacitly 
found that a proper foundation had 
been laid, and such finding, if sup¬ 
ported by sufficient evidence, is not 
reviewable.—State v. Tubbs, 139 A 
769, 101 Vt. 5. 

74 . N.j._State v. Banser, 184 A. 800 

116 N.J.Law 487. 

75. Miss.—Ross V. State, 188 So. 295, 
185 Miss. 438. 

N.j.—State V. Danser, 184 A. 800, 116 
N.J.Law 487. 

Qkl,—Skelton v. State, 297 P. 828, 50 
Okl.Cr. 315. 

Becord carefully scrutinized 

Where the verdict is against the 
great weight of the evidence, and it 
is apparent that passion and preju¬ 
dice played a part in the verdict, the 
appellate court will give the record 
very close scrutiny.—Ross v. State, 
188 So. 295, 185 Miss. 438. 

No passion or prejudice apparent 
(1) In general. 

_People V. Marchiando, 193 N.E. 

127, 358 Ill. 286 —People v. Witte, 
183 N.E. 622, 350 Ill. 558. 

_Drake v. Commonwealth, 91 S. 

W 2d 1009, 263 Ky. 107 —Graves v. 
Commonwealth, 77 S.W.2d 45, 256 
Ky 777 —Collins v. Commonwealth, 
15’s.W.2d 414, 228 Ky. 519. 

Mo.—State v. Evans, 68 S.W..-d 705, 
334 Mo. 914—State v. Murphy, 23 
S W 2d 136, 324 Mo. 183—State v. 
Renfro, 279 S.W. 702—State v. 
Crump, 274 S.W. 62. 

Tex.—Deuran v. State, 24 S.W.2d 840, 
114 Tex.Cr. 210. 

(2) Whenever testimony convinces 
reasonably .prudent person to degree 
required by law that accused com¬ 
mitted punishable homicide, convic^ 
tion is not influenced by passion and 
1 prejudice so as to be flagr^tly 
[against evidence.—Warner v. Com 

261 


monwealth, 43 S.W.2d 524, 241 Ky. 
118. 

(3) The mere fact that a verdict 
fixes the maximum of punishment al¬ 
lowed for the crime of which accused 
is found guilty is not evidence of 
prejudice ©r passion.—Lear v. Com¬ 
monwealth, 282 S.W. 766, 214 Ky. 111. 

(4) The mere fact that the death 
sentence was imposed does not show 
passion or prejudice where the evi¬ 
dence is sufficient to support the ver¬ 
dict—State V. Barbata, 80 S.W.2d 865, 
336 Mo. 362—State v. Long, Mo., 253 
S.W. 729. 

(5) The fact that the punishment 
of a woman convicted of murder was 
fixed at death does not in itself con¬ 
demn the verdict as being one of 
passion and prejudice.—People v. 
Bolton, 5 N.E.2d 230, 365 Ill. 39. 

(6) The fact that the jury found 
accused guilty of a lesser offense 
than the evidence would support, or 
assessed the minimum punishment 
for the offense, tends to disprove pas¬ 
sion or prejudice.—State v. York, Mo., 
142 S.W.2d 91—State v. Broyles, 295 
S.W. 550, 317 Mo. 284. 


76. Ark.—Ransom v. State, 42 S.W. 
2d 414, 184 Ark. 257—Lewis v. 

State, 244 S.W. 458, 155 Ark. 205. 
Cal.—People v. Wells, 76 P.2d 493, 10 
Cal. 2d 610—People v. Ramirez, 36 
P2d 628, 1 Cal.2d 559—People v. 
Kawamoto, 15 P.2d 153, 216 Cal. 

531 _People v. Love, 70 P.2d 202, 21 

Cal.App.2d 623. 

Colo.— King V. People, 285 P. 157. 87 
Colo. 11. 

P C.—Jordon v. XJ. S., 87 F.2d 64, 66 
App D.C. 309, certiorari denied 58 
S.Ct. 762, 303 U.S. 654, 82 L.Ed. 
1114. 

pia.—Foy V. State, 116 So. 8, 95 Fla. 
264—Mosley v. State, 104 So. 782, 
89 Fla. 493—Meyer v. State, 103 
So. 630, 89 Fla. 261. 

Ga.—Dekle v. State, 129 S.E. 102, 166 
Ga. 830. . 

Ind.—Rice v. State, 5 N.B.2d 512, 211 
Ind. 496. 
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dence was conflicting nor will it 

Ky.— ^Hatfield v. Commonwealth, 153 | 
S.W.2d S92. 287 Ky. 467—Meek v. j 
Commonwealth, 60 S.'W.2d 360, 249 ^ 
Ky. 134 — Hall v. Commonwealth, 21 
S.W.2d 799, 231 Ky. 473 — Johnson 

V. Commonwealth, 286 S.W. 1053, 
215 Ky. 717. 

Mass.— Commonwealth v. Hemlein, 
152 N.E. 3S0, 256 Mass. 3S7. 

Miss.—Thornton v. State, 1 So.2d 7*8, 
191 Miss. 407. 

Mo.—State v. Mansker, 9S S.W.2d 66^6, 
339 Mo. 913—State v. Renfro, 2<9 
702—State v. Weisman, 256 S. 

W. 740. 

Xeb.—Bartlett v. State, 211 N.W. 994, 
115 Neb. 148. ^ 

S.J .—State V. Ehlers, 119 A. 15, 9S 
N.J.Law 236, 25 A.L.R. 999. 

X.M.—State v. Vargas. 74 P.2d 62, 
42 N.M. 1—State v. Eskildson, 13 P. 
2d 417, 36 N.M. 23S. 

X.C.—State V. Langley, 169 S.E. 705, 
204 N.C. 6S7. 

Ohio.—State v. Porello. 34 N.E.2d 19^8, 
138 Ohio St. 239, affirming, App., 33 
N.E.2d 23, appeal dismissed 31 N.E. 
2d 440, 137 Ohio St. 567. 

Okl.—Harris v. State, 7 P.2d 914, 53 
Okl.Cr. 107—Skelton v. State. 297 
P. S28, 50 Okl.Cr. 315 —Bruner v. 
State. 238 P. 1000. 31 Okl.Cr. 351. 
Pa.—Commonwealth v. Jones, 146 A, 
905, 297 Pa. 326. 

Tex.—Cantrell v. State, 101 S.W.2d 
567, 131 Tex.Cr. 617—Yoakum v. 
State, 97 S.'VV.2d 188, 131 Tex.Cr. 
194 —Jackson v. State, 75 S.W.2d 
441, 127 Tex.Cr. 251—Morgan v. 
State, 49 S.W.2d 788, 121 Tex.Cr, 
424. 

Appellate court lacking jurisdiction 
In at least one jurisdiction it has 
been held that the appellate court is 
powerless to review the sufficiency 
of the evidence to justify a convic¬ 
tion. — State V. Vincent, 5 So.2d 327, 
198 La. 1037—State v. Dallao, 175 So. 
4, 187 La. 392, appeal dismissed Dal¬ 
lao V. State of Louisiana, 58 S.Ct. 51, 
302 U.S. 635, 82 L.Ed. 494, rehearing 
denied 58 S.Ct. 138, 302 U.S. 777, 82 
L.Ed. 601, appeal dismissed Couche v. 
State of Louisiana, 58 S.Ct. 48, 302 
U.S. 636, 82 L.Ed. 495, rehearing de¬ 
nied 58 S.Ct. 137, 302 U.S. 776, 82 L. 
Ed 601, appeal dismissed Ugarte v. 
State of Louisiana, 58 S.Ct. 51, 302 
U.S. 635, 82 L.Ed. 494, rehearing de¬ 
nied 58 S.Ct. 139, 302 U.S. 777, 82 
L.Ed. 601—State v. Clifton, 174 So. 
109, 187 La. 62—State v. Raney, 160 
So. 124, 181 La. 638—State v. Taylor, 
139 So. 463. 173 La. 1010, certiorari 
denied Taylor v. Siate of Louisiana, 
52 S.Ct. 408, 285 U.S. 547, 76 L.Ed. 
938—State v. Ramoin, 107 So. 597, 
160 La. 850—State v. Manuel, 95 So. 
263. 153 La. 7. 

Where evidence makes jury g.ues- 
tion verdict of jury is controlling 
as to facts.—State v. Gaines, 258 P. 


do SO merely be- [ cause the suppo: 

508, 144 Wash. 446, rule ordered to 
show cause why certiorari should 
not be denied Gaines v. State ^ of 
Washington, 48 S.Ct. 339, 276 U.S. 
607, 72 L.Ed. 728, error dismissed 

and certiorari denied 48 S.Ct. 468, 2i i 

U. S. SI, 72 L.Ed. 793. 

Verdict xsrill not be disturbed 

(1) Unless it is palpaoly against 
the evidence.—LawAon v. Common¬ 
wealth, 1 S.W.2d 1060, 222 Ky.^ 614— 
Colston V. Commonwealth, 287 S.W. 
722, 216 Ky. 216. 

(2) Unless it is palpably contrary 
to the weight of the evidence, or is 
so unreasonable, improbable, or un¬ 
satisfactory as to justify a reasona¬ 
ble doubt of accused’s guilt.—People 

V. Kelly, 8 N.E.2d 635, 366 Ill. 326. 

(3) Unless the proof is so unsatis¬ 
factory as to justify the supreme 
court in entertaining a reasonable 
doubt of accused’s guilt.—People v. 
Price, 20 N.E.2d 61, 371 Ill. 137, cer¬ 
tiorari denied Price v. People of State 
of Illinois, 60 S.Ct. 94. 308 U.S. 551, 
84 L.Ed. 463. 

(4) Unless it is flagrantly against 
the evidence.—Dial v. Commonwealth, 
109 S.W.2d 41, 270 Ky. 78—Neeley v. 
Commonwealth, 32 S.W.2d 552, 236 
Ky. 74—Hudson v. Commonwealth, 14 
S.W.2d 146, 227 Ky. 831—Deaton v. 
Commonwealth, 277 S.W. 1001, 211 
Ky, 651—Helton v. Commonwealth, 
276 S.W. 522, 210 Ky. 566. 

(5) To show that conviction of 
murder w’as “flagrantly against the 
evidence,” appellant must show that 
verdict was without support in the 
evidence,—Combs v. Commonwealth, 
S3 S.W.2d 46, 259 Ky. 703. 

(6) Appellate court was unauthor¬ 
ized to reverse verdict, in murder 
prosecution, as not being supported 
by evidence, where it did not appear 
that It was so much against weight 
of evidence as to shock the con¬ 
science, and to appear clearly that it 
was result of passion and prejudice 
on part of jury.—^Holcomb v. Com¬ 
monwealth, 269 S.W. 349, 207 Ky. 372. 

77. Ark.—Johnson v. State, 287 S. 
W. 172, 171 Ark. 1188—Morrow v. 
State, 284 S.W. 721, 171 Ark. 1188 
—Combs V. State, 260 S.W. 736, 
163 Ark. 550. 

Cal.—People v. Miller, 299 P. 742, 114 
Cal.App. 293—^People v. Vallier, 293 
P. 621, 109 CaLApp. 733—People v. 
Golsh, 219 P. 456, 63 Cal.App. 609. 
Colo.—Nesteroff v. People, 205 P. 531, 
71 Colo. 208. 

Fla.—Parrish v. State, 155 So. 756, 
115 Fla. 540—Johnson v. State, 132 
So. 634, 101 Fla. 830—Britt v. State, 
102 So. 761, 88 Fla. 482. 

Ky.—^Rose v. Commonwealth, 165 S. 
W.2d 354, 291 Ky. 678—^Fowler v. 
Commonwealth, 86 S.W.2d 148, 260 
Ky. 433—Frost v. Commonwealth, 
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•ting evidence is circumstantial,78 

81 S.W.2d 583, 258 Ky. 709—Phil¬ 
lips v. Commonwealth, 59 S.W.2d 
552, 248 Ky. 643—W^oodard v. Com¬ 
monwealth, 14 S.W.2d 773, 228 Ky. 
254—King v. Commonwealth, 7 S. 
W.2d 228, 224 Ky. 822. 

Tex.—Spadachene v. State, 127 S.W. 
2d 466, 137 Tex.Cr. 26—Parker v. 
State, 244 S.W. 529, 92 Tex.Cr. 476. 
Va.—Bennett v. Commonwealth, 115 
S.E. 678, 135 Va. 476. 

Implied finding 

Supreme court cannot interfere 
with jury’s implied finding on con¬ 
flicting evidence that homicide com¬ 
mitted by accused, convicted of mur¬ 
der, constituted unprovoked and pre¬ 
meditated killing which amounted to 
murder in the first degree warranting 
imposition of death penalty.—^People 
v. Garcia, 42 P.2d 1013, 2 Cal.2d 573. 
Not preponderantly against verdict 
Conviction for murder in the sec¬ 
ond degree could not be reversed for 
insufficiency of evidence, where evi¬ 
dence was conflicting and could not 
be found to preponderate against the 
verdict on all issues.—Puryear v. 
State, 125 S.W.2d 138, 174 Tenn. 291. 
More witnesses for accused 

Where verdict that accused was 
guilty of voluntary manslaughter 
was supported by testimony as a 
whole, the court of appeals could not 
say that verdict was not sustained 
by testimony, or that it was flag¬ 
rantly against it, even though great¬ 
er number of witnesses testified for 
accused.—Ellison v. Commonwealth, 
114 S.W.2d 130, 272 Ky. 364. 

78. Ark.—Ransom v. State, 42 S.W. 
2d 414, 184 Ark. 257. 

Existence of other possibility 

“The mere possibility that the de¬ 
ceased may have come to her death 
otherwise than in the manner charged 
in the information, especially since 
such suggested possibility is not 
supported by any proof in the case, 
IS not sufficient to justify setting 
aside the verdict of the jury, not¬ 
withstanding the same was based in 
part on circumstantial evidence.”— 
People V. Franszkiewicz, 4 N.W.2d 
500, 502, 302 Mich. 144—People v. 
Gerndt, 222 N.W. 185, 189, 244 Mich. 
622. 

Sufficiency of circnmstaxLtial evidence 
It has been held that, in determin¬ 
ing the sufficiency of circumstantial 
evidence, the appellate court must 
consider each case on its own peculi¬ 
ar facts viewed in the light of hu¬ 
man experience; and if, so viewed, 
the evidence is as consistent with 
innocence as with guilt, the convic¬ 
tion must be reversed, but if there 
is a well-founded conviction of guilt, 
the conviction must be upheld.—Led¬ 
ford V. Commonwealth, 102 S.W.2d 
38, 267 Ky. 289. 
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provided it rises above any mere matter of specu¬ 
lation or conjecture.'^® The rule applies even 
though the appellate court would have reached a 
different conclusion from that reached in the lower 
court.s® 

If, however, the evidence is insufficient to estab¬ 
lish the essential elements of the class or degree 
of homicide of which accused was convicted, the 
conviction must be reversed,particularly where 
there are other circumstances in the case showing 
that accused was unjustly convicted and it has 
been held that where a preponderance of the evi¬ 
dence clearly does not support the conviction it is 
the duty of the appellate court to grant a motion 
for new trial and set aside the verdict.^® 

While it has been held that a court of review 
will not undertake to weigh the evidence merely be¬ 
cause the case is a capital one,®^ it has also been held 
that the appellate court must be very certain that 
the verdict and judgment are justified by the weight 
of the evidence before it sanctions the infliction of 
the death penalty,8^ and that it will not accord the 


same weight to a verdict by which a person is sen¬ 
tenced to death as it would to a verdict in civil 
cases.®® Moreover, under or without reference to 
a constitutional provision to the effect that review 
shall be limited to questions of law except where 
the judgment is of death, it has been held that the 
appellate court may and will review the facts in 
capital cases to determine whether the conviction 
was justified and under a statutory provision to 
that effect, where the verdict is against the weight 
of the evidence, or justice requires it, a new trial 
must be granted.®® In at least one jurisdiction, un¬ 
der or without reference to statute to that effect, it 
is the duty of the appellate court on appeal from a 
conviction of murder in the first degree to review 
the evidence as well as the law, and to determine 
whether the ingredients necessary to constitute mur¬ 
der in the first degree vrere proved to exist;®® but 
on such review the court will accept as true all evi¬ 
dence adverse to accused,®® since the credibility of 
the witnesses is for the trial court to determine;®^ 
and it has been held, under such statute, that a con¬ 
viction cannot be reversed unless there has been a 


79 . Ala.—Marable v. State, 177 So. 
880, 235 Ala. 154. 

80. Ky.—Hunt v. Commonwealth. 
159 S.W.2d 23, 289 Ky. 527—Col¬ 
lins V. Commonwealth, 15 S.W.2d 
414 228 Ky. 519—Shell v. Common¬ 
wealth. 255 S.W. 516, 200 Ky. 722. 

81. Fla.—^Douglas v. State, 10 So.2d 
731 —^White v. State, 130 So. 419, 
100 Fla. 813. 

Ky._Privitt V. Commonwealth, 113 

”s.W.2d 49, 271 Ky. 665. 

W.Va.—State v. Cassim, 163 S.B. 769, 
112 W.Va. 92. 

Verdict held flagrantly against evi¬ 
dence 

Ky.—White v. Commonwealth, 86 S. 
W.2d 286, 260 Ky. 516. 

82. Improper indictment of witness¬ 
es 

Accused’s conviction could not 
stand where evidence of prosecution 
was weak, accused and all witnesses 
to homicide were jointly indicted, and 
indictment of two such witnesses 
was not authorized by any evidence, 
but must have been returned to dis¬ 
credit them as witnesses and to 
cripple accused’s defense.—Turner v. 
State, 151 So. 721, 168 Miss. 452. 

83. Ala,—Smith v. State, App., 11 
So.2d 466, certiorari denied 11 So. 
2d 473, 243 Ala. 627. 

Verdict held not supported 

Notwithstanding inconclusive and 
speculative circumstantial evidence 
supporting manslaughter conviction, 
appellate court should vacate ver¬ 
dict outweighed by facts, probabili¬ 
ties, and exculpating circumstances. 


—Bufford v. State, 141 So. 359, 25 
Ala.App. 99. 

84. Ind.—Keith v. State, 61 N.E. 716, 
157 Ind. 376. 

85. Colo.—Piel v. People, 119 P. 687, 
52 Colo. 1. 

Examination of record for elements 
It has been held that in review of 
a murder case, where the law re¬ 
quires a higher quality and greater 
quantity of evidence than in ordinary 
cases, even though the verdict is sup¬ 
ported by a preponderance of proof, 
the appellate court will look to the 
record to ascertain whether every 
element of the crime has been proved 
beyond a reasonable doubt—Atkins 
V. State, 155 N.E. 189, 115 Ohio St 
542, certiorari denied 47 S.Ct. 590, 
274 U.S. 720, 743, 71 L.Bd. 1324. 

86 . Tenn.—Stuart v. State, 1 Baxt. 
178. 

87. N.T.—People v. Crum, 6 N.E.2d 
51, 272 N.Y. 348—People v. Caruso, 
159 N.E. 390, 246 N.Y. 437. 

“A review of the facts means that 
we shall examine the evidence to de¬ 
termine whether in our judgment it 
has been sufficient to make out a 
case of murder beyond a reasonable 
doubt. We are obliged to weigh the 
evidence and form a conclusion as 
to the facts. It is not sufficient, as 
in most of the cases with us, to find 
evidence which presents a question 
of fact; it is necessary to go further 
before we can affirm a conviction and 
find that the evidence is of such 
weight and credibility as to con¬ 
vince us that the jury were justified 
in finding the defendant guilty be¬ 
yond a reasonable doubt.”—People v. 
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Davino, 31 N.E.2d 913, 914, 284 N.Y. 
486—People v. Crum, 6 N.E.2d 51, 272 
N.Y. 348. 

Strong evidence of defense will be 
considered in reviewing conviction 
for murder in the first degree, where 
people’s testimony was weak.—Peo¬ 
ple v. Klvana, 150 N.E. 523, 241 N.Y. 
481. 

88 . N.Y.—People v. Cashin, 182 N. 
E. 74, 259 N.Y. 434, reversing 257 
N.Y.S. 660, 143 Misc. 551. 

89. Pa.—Commonwealth v. Childers, 
29 A. 2d 471—Commonwealth v. 
Turza, 16 A.2d 401, 340 Pa. 128— 
Commonwealth v. Karmendi, 195 
A. 62, 328 Pa. 321—Commonwealth 
V. Shawell, 191 A. 17, 325 Pa. 497— 
Commonwealth v. Garramone, 161 
A. 733, 307 Pa. 507, 89 A.L.R. 291 
—Commonwealth v. Lockett, 139 A. 
836, 291 Pa. 319—Commonwealth 
V. Nolly. 138 A. 836, 290 Pa. 271— 
Commonwealth v. Scott, 130 A. 317, 
284 Pa. 159—Commonwealth v. Ca- 
relli, 127 A. 305, 281 Pa. 602. 

30 C.J. p 439 note 73. 

90. Pa.—Commonwealth v. Turza, 16 
A.2d 401, 340 Pa. 128—Common¬ 
wealth V. Karmendi, 195 A. 62, 328 
Pa. 321—Commonwealth v. Shawell, 
191 A. 17, 325 Pa. 497—Common¬ 
wealth V. Garramone, 161 A 733, 
307 Pa. 507, 89 A.L.R. 291—Com¬ 
monwealth V. Nolly, 138 A. 836, 
290 Pa. 271—Commonwealth v. 
Scott, 130 A. 317, 284 Pa. 159— 
Commonwealth v. Carelli, 127 A. 
305, 281 Pa. 602. 

91. Pa.—Commonwealth v. Shawell, 
191 A 17. 325 Pa. 497. 
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mistake in trial or the evidence is insufficient as a 
matter of law.®- 

The appellate court cannot question the action of 
the grand jury in indicting persons other than ac¬ 
cused as aiders and abettors where there is some 
evidence to support such action.®^ 

Approval of verdict by trial judge. The rule 
against review of a conviction having support in the 
evidence applies with even greater force where the 
trial court has approved the verdict, by refusing to 
set it aside or order a new trial,especially where 
the verdict is guilty of murder in the first degree, 
as it must be presumed that the trial judge gave the 
matter most serious consideration before passing on 
the motion to set aside the verdict or to grant a new 
trial.^® 

Examhiation of record for evidence. While the 
appellate court ordinarily will not disturb a convic¬ 
tion or finding supported by substantial evidence, 
it will examine the record to determine whether 
there is any evidence which would justify the con> 
viction or finding.96 In making this determination 


the appellate court must accept all the evidence ad¬ 
verse to accused as true, since it may not pass on 
the credibility of the witnesses,although it has 
also been held that, where the evidence on which 
the conviction was obtained bears earmarks of false¬ 
hood and uncertainty that stamp it as wholly unre¬ 
liable, the conviction will be reversed for insuffi¬ 
ciency of evidence.^^ The court should resolve ev¬ 
ery reasonable inference which might be drawn 
from the evidence in support of the verdict,^® and 
all disputed questions of fact,^ in favor of the ver¬ 
dict. While the court cannot determine the weight 
of part of the evidence against accused, but must 
consider all of it,^ it cannot consider evidence which 
was excluded, even though such exclusion was er¬ 
roneous.^ 

Application of rule to particular facts or elements. 
The rule stated above has been applied where re¬ 
view is sought of the sufficiency of the evidence to 
establish particular facts,^ or particular elements 
of the offense charged, such as intent, malice, or 
premeditation,^ or particular defenses, such as in- 


92. Pa.—Commonwealth v. Karmen- 
di, 195 A. 62. 328 Pa 321. 

93. Miss.—Hartfield v. State, 189 So. 
530, 186 Miss. 75. 

94- Ala.—Cowells v. State, ISO So. 

734, 28 AlaApp. 197. 

Cal.—People v. Farrington, 2 P.2d 
814, 213 Cal. 459, certiorari denied 
Farrington v. People of State of 
California, 52 S.Ct. 456, 285 TJ.S. 
530, 76 L..Ed. 926—People v. Shan¬ 
non, 263 P. 522, 203 Cal. 139—Peo¬ 
ple V. Pivaroff, 33 P.2d 44, 138 Cal. 
App. 625. 

Fla—Davis v. State, 116 So. 226, 95 
Fla 259. 

Ga.—Meadows v. State, 199 S.B. 133, 
186 Ga 592—Stapler v. State, 142 
S.E. 570, 38 GaApp. 33—Black v. 
State, 124 S.E. 805, 32 Ga.App. 754 
—Lee V. State, 99 S.E. 894, 24 Ga. 
App. 137. 

La.—State v. O’Day, 175 So. 838, 188 
La. 169. 

Mass.—Commonwealth v. Millen, 194 
K.E. 463, 289 Mass. 441. 

Tex.—Simpson v. State, 269 S.W. 797, 
99 Tex.Cr. 406. 

How refusal of motion tested 
Denial of motion to set aside ver¬ 
dict is tested by determining whether 
jury might reasonably have found 
that evidence established beyond rea¬ 
sonable doubt guilt of ■ accused as 
charged with crime of murder in 
first degree and by evidence equiva¬ 
lent to that of two witnesses.—State 
V. Chin Lung, 139 A. 91, 106 Conn. 
701 —State v. Chapman, 130 A. 899. 
103 Conn. 453. 

95. Conn.—State v. Washelesky, 70 
A- 62, 81 Conn. 22. 


96. Ark.—Trammell v. State, 97 S. 
W.2d 902, 193 Ark. 21. 

Tex.—Rogers v. State, 54 S.W.3d 
1010, 122 Tex.Cr. 331. 

97. Ark.—Brown v. State, 3 S.W.2d 
292, 176 Ark. 1203. 

Cal,—People v. Ramirez, 36 P.2d 628, , 
1 Cal.2d 559—People v. Kawamoto, 
15 P.2d 153, 216 Cal. 531. 

Ga.—Powell v. State, 119 S.E. 693, 
156 Ga. 636. 

Ky.—^Wireman v. Commonwealth, 102 
S.W.2d 34, 267 Ky. 304—Lawson v. 
Commonwealth, 1 S.W.2d 1060, 222 
Ky. 614. 

Tex.—Jackson v. State, 75 S.W.2d 
441, 127 Tex.Cr. 251. 

Va.—Bennett v. Commonwealth, 115 
S.E. 678, 135 Va. 476. 

The refusal of jury to believe tes¬ 
timony of one accused of murder and 
his witnesses did not, of itself, war¬ 
rant reversal of judgment of con¬ 
viction on ground of insufificiency of 
evidence. 

Ill.—People V. Price, 20 N.E.2d 61, 
371 Ill. 137, certiorari denied Price 
V. People of State of Illinois, 60 
S.Ct. 94, 308 U.S. 551, 84 L.Ed. 463. 
Ky.—Centers v. Commonwealth, 79 
S.W.2d 346, 258 Ky. 7. 

Testimony iu favor of accused 
cannot be considered alone by the 
appellate court in determining suffi¬ 
ciency of evidence to sustain ver¬ 
dict.—Barney v. Commonwealth, 80 
S.W.2d 513, 258 Ky. 432. 

98. Fla—Fortner v. State, 161 So. 

94. 119 Fla. 150—Council v. State, 
149 So. 13, 111 Fla 173. 

99. Cal.—People v. Fitch, 81 P.2d 
1019, 28 Cal.App.2d 31—People v. 
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Love, 70 P.2d 202, 21 Cal.App.2d 
623. 

Fla.—Britt v. State, 102 So. 761, 88 
Fla. 482. 

1 . Cal.—People v. Yeager, 229 P. 
40, 194 Cal. 452. 

2 . EzclusioxL of confession. 

In homicide prosecution, conten¬ 
tion that without confession evidence 
does not support verdict cannot be 
sustained, since that question is de¬ 
termined by review of all evidence. 
—People V. Sameniego, 5 P.2d 653, 
118 CaLApp. 165, denying rehearing 
4 P.2d 809, 118 CaLApp. 165. 

3. Ky.—Daniel v. Commonwealth, 
248 S.W. 511, 198 Ky. 158. 

4. Cal.—^People v. Cobler, 37, P.2d 
869, 2 Cal.App.2d 375. 

Identity of deceased 
Cal.—People v. Watts, 247 P. 884, 
198 Cal. 776. 

Identification of defendants 
Ill.—People V. Kidd, 191 N.E. 244, 
357 Ill. 133. 

Cause of death 

Cal.—People v. Cobler, 37 P.2d 869, 
2 CaLApp.2d 375. 

5 . La.—State v. Pilcher, 157 So. 591, 
180 La. 779. 

Or.—State v. Grayson, 270 P. 404, 
126 Or. 560. 

Tex.—Walker v. State, 135 S.W.2d 
992, 138 Tex.Cr. 343—^Anderson v. 
State, 9 S.W.2d 267, 110 Tex.Cr. 
196. 

Va.—Mealy v. Commonwealth, 115 S- 
B. 528. 135 Va. 585. 
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Approval of verdict by trial judge. The rule 
against review of a conviction having support in the 
evidence applies with even greater force where the 
trial court has approved the verdict, by refusing to 
set it aside or order a new trial,especialK’ where 
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as it must be presumed that the trial judge gave the 
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tion or finding supported by substantial evidence, 
it will examine the record to determine whether 
there is any evidence which would justify the con¬ 
viction or finding.®® In making this determination 
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the appellate court must accept all the evidence ad¬ 
verse to accused as true, since it may not pass on 
the credibility of the witnesses,®*^ although it has 
also been held that, where the evidence on which 
the conviction was obtained bears earmarks of false¬ 
hood and uncertainty that stamp it as wholly unre¬ 
liable, the conviction will be reversed for insuffi¬ 
ciency of evidence.®® The court should resolve ev¬ 
ery reasonable inference which might be drawm 
from the evidence in support of the verdict,®® and 
all disputed questions of fact,l in favor of the ver¬ 
dict While the court cannot determine the weight 
of part of the evidence against accused, but must 
consider all of it,® it cannot consider evidence which 
was excluded, even though such exclusion was er¬ 
roneous.® 

Application of rule to particular facts or elements. 
The rule stated above has been applied where re¬ 
view is sought of the sufficiency of the evidence to 
establish particular facts,^ or particular elements 
of the offense charged, such as intent, malice, or 
premeditation,5 or particular defenses, such as in- 
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92. Pa.—Commonwealth v. Karmen- 
di. 195 A. 62, 328 Pa. 321. 

93. Miss.—Hartfield v. State, 189 So. 
530, 1S6 Miss. 75. 

94. Ala.—Cowells v. State, ISO So. 
734, 2S Ala.App. 197. 

Cal.—People v. Farrington, 2 P.2d 
814, 213 Cal. 459, certiorari denied 
Farrington v. People of State of 
California. 52 S Ct. 456, 285 U.S. 
530, 76 L.Ed. 926—People v. Shan¬ 
non. 263 P. 522, 203 Cal. 139—Peo¬ 
ple V. Pivaroff, 33 P.2d 44, 138 Cal. 
App. 625. 

Fla—Davis v. State, 116 So. 226, 95 
Fla. 259. 

Cjl,—M eadows v. State, 199 S.E. 133, 
186 Ga, 592—Stapler v. State, 142 
S.E. 570, 38 Ga.App. 33—Black v. 
State, 124 S.E. 805, 32 Ga.App. 754 
—Lee V. State, 99 S.E. 894, 24 Ga. 
App. 137. 

La.—State v. O'Day, 175 So. 838, 188 
La, 169. 

Mass.—Commonwealth v. Millen, 194 
X.E. 463, 289 Mass. 441. 

Tex.—Simpson v. State, 269 S.W. 797, 
99 Tex.Cr. 406. 

How refusal of xnotioii tested 
Denial of motion to set aside ver¬ 
dict is tested by determining whether 
jury might reasonably have found 
that evidence established beyond rea¬ 
sonable doubt guilt of accused as 
charged with crime of murder in 
first degree and by evidence equiva¬ 
lent to that of two witnesses.—State 
v. Chin Lung, 139 A. 91, 166 Conn. 
701 —State v. Chapman, 130 A. 89 9, 
103 Conn. 453- 

95. Conn.—State v. Washelesky, 70 
A. 62, 81 Conn. 22. 


96. Ark.—Trammell v. State, 97 S. 
W.2d 902, 193 Ark. 21. 

Tex.—Rogers v. State, 54 S.W.2d 
1010, 122 Tex.Cr. 331. 

97. Ark.—Brown v. State, 3 S.W.2d 
292, 176 Ark. 1203. 

Cal.—People v. Ramirez, 36 P.2d 628, 

1 Cal. 2d 559—^People v. Kawamoto, 
15 P.2d 153, 216 Cal. 531. 

Ga.—Powell v. State, 119 S.E. 693, 
156 Ga. 636. 

Ky.—Wireman v. Commonwealth, 102 
S.W.2d 34, 267 Ky. 304—Lawson v. 
Commonwealth, 1 S.W.2d 1060, 222 
Ky. 614, 

Tex.—Jackson v. State, 75 S.W.2d 
441, 127 Tex.Cr. 251. 

Va.—Bennett v. Commonwealth, 115 
S.E. 678, 135 Va. 476. 

The refusal of jury to believe tes¬ 
timony of one accused of murder and 
his witnesses did not, of itself, war¬ 
rant reversal of judgment of f’on- 
viction on ground of insufficiency of 
evidence. 

Ill.—People V. Price, 20 N.E.2d 61, 
371 Ill. 137, certiorari denied Price 
V. People of State of Illinois, 60 
S.Ct. 94, 308 U.S. 551, 84 L.Ed. 463. 
Ky.—Centers v. Commonwealth, 79 
S.V'’.2d 346, 258 Ky, 7. 

Testimony in favor of accused 
cannot be considered alone by the 
appellate court in determining suffi¬ 
ciency of evidence to sustain ver¬ 
dict.—Barney v. Commonwealth, 80 
S.W.2d 513, 258 Ky. 432. 

98. Fla.—Fortner v. State, 161 So. 
94, 119 Fla. 150—Council v. State, 
149 So. 13, 111 Fla. 173. 

99. Cal.—People v. Fitch, 81 P.2d 
1019, 28 CaLApp.2d 31—People v. 
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Love, 70 P.2d 202, 21 Cal.App.2d 
623. 

Fla.—Britt v. State, 102 So. 761, 88 
Fla. 482. 

1. Cal.—People v. Yeager, 229 P. 
40, 194 Cal. 452. 

2. Exclusion of confession 

In homicide prosecution, conten¬ 
tion that without confession evidence 
does not support verdict cannot be 
sustained, since that question is de¬ 
termined by review of all evidence. 
—People v. Sameniego, 5 P.2d 653, 
118 CaLApp. 165, denying rehearing 
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Cal.—People v. Watts, 247 P. 884, 
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Ill._People V. Kidd, 191 N.E. 244, 
357 Ill. 133. 
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Cal.—^People v. Cobler, 37 P.2d 869, 
2 Cal.App.2d 375. 

5. La.—State v. Pilcher, 157 So. 591, 
180 La. 779. 
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126 Or. 560. 

Tex.—^Walker v. State, 135 S.W.2d 
992, 138 Tex.Cr. 343—Anderson v. 
State, 9 S.W.2d 267, 110 Tex.Cr. 
196. 

Va.—Mealy v. Commonwealth, 115 S. 
E. 528, 135 Va. 585. 



EOMICIDE 


41 C.J.S. 


§ 421 


sanity,® intoxication,^ or self-defense.® The re¬ 
viewing court will not usurp the province of the 
jury by deciding the weight and credit to be given 
dying declarations.® 

Class or degree of homicide. The jurj’’s deter¬ 
mination as to whether the homicide is murder or 
manslaughter, or as to the degree of such crime, 
will not be disturbed on appeal where there is any 
evidence to support it,l® or where the evidence 
would sustain a verdict of guilty of a higher de- 
gree.^^ 

e. Ark. — McBride v. State, 49 S.W. 

2d 104S, 185 .A.rk. 1189—Martin v. 

State, 283 S.W. 29, 170 Ark. 1193. 

Ky.—Seymour v. Commonwealth, 295 
S.W. 142, 220 Ky. 348. 

Rnding* held erroneous 

Death sentence should he reversed 
for new trial w’here people failed to 
rebut evidence offered in murder 
prosecution to show accused’s in¬ 
sanity. and trial court, at time of 
pronouncing sentence, believed him 
insane.—Graham v. People, 38 P.2d 
87, 95 Colo. 544. 

7. Cal.—People v. Casade, 230 P. 

194 Cal. 679. 

Mont.—State v. Reagin, 210 P. 86, 

64 Mont. 481. 

a Cal.—People v. Miller, 299 P.' 742, 

114 Cal..A.pp. 293—People v. Head, 

288 P. 3 06, 105 Cal.App. 331. 

Fla.—Bowman v. State, 152 So. 739, 

114 Fla. 29—Scholl v. State, 115 
So. 43, 94 Fla. 1138—Sanford v. 

State. 106 So. 406, 90 Fla. 337. 

Ind.—Myers v. State, 137 N.E, 547, 

192 Ind. 592, 24 A.L.R. 1196. 

Ky.—Banks v. Commonwealth, 126 
S.W.2d 1122, 277 Ky. 647—Wire- 
man V. Commonwealth, 102 S.W.2d 
34, 267 Ky. 304. 

Tex.—Washington v. State, 21 S.W. 

2d 524, 113 Tex.Cr. 291. 

CoiLsistency of evidence 
Conviction for murder will not be 
set aside because accused makes out 
a clear case of self-defense, where 
the testimony for the state, making 
out a case of murder is direct, posi¬ 
tive, consistent, and not in conflict 
with the physical facts.—Harris v. 

State, 99 So. 754, 135 Miss. 171. 

To warrant reversal by the appel¬ 
late court on the ground that, as a 
matter of law, accused had acted in 
self-defense, testimony on such issue 
was required to be uncontradicted.— 

Patton V. State, 86 S.W.2d 774, 129 
Tex.Cr. 269. 

Beasonableness of apprehension 
Whether accused, convicted of 
murder without malice for shooting 
deceased as he rushed toward her, 
had reasonable ground for believing 
that her life or person was in dan¬ 
ger was for jury and not reviewing 
court, since jury must pass on credi- 


§ 421. Presumptions 

In the absence of a contrary showing, the appellate 
court will indulge all reasonable presumptions in favor 
of the rulings and proceedings in the trial court. 

In accordance with the rule applicable in crim¬ 
inal cases generally, discussed in Criminal Law §§ 
1849-1860, the appellate court, in homicide cases, 
will, in the absence of a contrary showing, indulge 
all reasonable presumptions in favor of the rulings 
and proceedings in the trial court.^^ Thus presump¬ 
tions will be indulged in favor of the rulings of the 

recommendation to mercy will not 
be disturbed on exceptions limited to 
the general grounds.—Dennis v. 
State, 193 S.E. 887, 184 Ga. 838. 
Unrebntted prestmiptlon as to degree 
Where homicide is admitted, or 
clearly shown, there is presumption 
that it is murder in the second de¬ 
gree, and courts should not disturb 
verdicts which acquit accused of 
murder in the first degree unless this 
presumption is rebutted or some sub¬ 
stantial right has been denied.—Mar¬ 
tin V. Commonwealth, 129 S.E. 318, 
143 Va. 479. 

V. State. 287 
S.W. 590, 171 Ark. 1136. 

Fla.—Rhoden v. State, 6 So.2d 378, 
149 Fla. 531—^Holloman v. State, 
191 So. 36, 140 Fla. 59. 

N.C.—State v. Wingler, 115 S.E. 59, 
184 N.C. 747. 

Pa.—Commonwealth v. Daynarowicz, 
119 A. 77, 275 Pa. 235. 

]LimitatioiL on mle 
Where evidence supports convic¬ 
tion of murder in the first degree 
but accused denies having committed 
the homicide, verdict of murder in 
the third degree without evidence to 
support may require reversal of con¬ 
viction on ground that verdict proba¬ 
bly represented reasonable doubt 
whether accused committed the hom¬ 
icide, but verdict of murder in the 
second degree will not authorize such 
reversal.—State v. Germana, 280 N. 
W. 375. 228 Wis. 368. 

12. Colo.—Jones v. People, 26 P.2d 
103, 93 Colo. 282. 

Instractions 

(1) Where accused alleged error 
in refusal to instruct on murder in 
the second degree but did not pre¬ 
sent evidence for review, supreme 
court must assume that action of 
trial court was justified if trial court 
could refuse to give instruction as 
to murder in the second degree under 
any state of evidence.—Jones v. Peo¬ 
ple, 26 P.2d 103, 93 Colo. 282. 

(2) Where trial court in murder 
prosecution used term ‘'murder in 
first degree,” in charge on voluntary 
manslaughter, supreme court assum¬ 
ed that trial court intended to say 
voluntary manslaughter and that 
jury so regarded charge, where jury 


bility of witnesses and weight of tes¬ 
timony.—Jackson v. State, 75 S.W.2d 
441, 127 Tex.Cr. 251. 

Uncoutradicted evidence 

In order for reviewing court to 
hold as a matter of law that an ac¬ 
cused in a homicide prosecution 
killed in self-defense, the evidence 
would have to be uncontradicted so 
that no issue w^ould be raised.—Park¬ 
er v. State, 136 S.W.2d 229, 138 Tex. 
Cr. 478. 

nnless against weight of evidence 
Verdict of jury negativing self- 
defense will not be set aside, unless 
manifestly against weight of evi¬ 
dence.—State v. Hamrick, 163 S.E. 
868, 112 W.Va. 157—State v. McMil- 
lion, 138 S.E. 732, 104 W.Va. 1— 
State V. Banks, 129 S.E. 715, 99 W. 
Va. 711. 

9. Ga.—Stiles v. State, 113 S.E. 208, 
154 Ga. 86. 

Purpose of d 3 ring declaration 
Whether words of dying declara¬ 
tion showed desire for revenge rath¬ 
er than justice was for jury, and 
not for supreme court.—State v. 
Moore, 115 So. 445, 165 La. 163. 

10. Ala.—Tennant v. State, 155 So. 
885, 26 Ala.App. 206. 

Ark.—Dixon v. State, 87 S.W. 2d 17, 
191 Ark. 526—Crawford v. State, 9 
S.W.2d 800, 177 Ark. 1108. 

Fla.—Gainer v. State, 129 So. 576, 
100 Fla. 164. 

Ga,—Meadows v. State, 199 S.E. 133, 
186 Ga. 592. 

Idaho.—State v. Hargraves, 107 P.2d 
854, 62 Idaho 8. 

Miss.—McGehee v. State, 104 So. 150, 
138 Miss. 822. 

Nev.—State v. Robison, 6 P.2d 433, 
54 Nev, 56. 

Okl.—Richard v. State, 216 P. 484, 
24 Okl.Cr. 107. 

.Pa.—Commonwealth v. Stelma, 192 
A. 906, 327 Pa. 317. 

Tex.—Berry v. State, 157 S.W.2d 650, 
143 Tex.Cr. 67. 

W.Va.—State v. Hedrick, 130 S.E. 
295, 99 W.Va. 529. 

Wis.—Lasecki v. State, 208 N.W. 868, 
190 Wis. 274. 

30 C.J. p 439 note 78. 

On general exceptions 
A verdict of guilty of murder with 
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11. Ark.—Armstrong 
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court on the admissibility of dying declarations^^ 
and in favor of the regularity and validity of the 
verdict.^'^ Where a statement in the state’s brief 
. is not contradicted by the record it will be pre¬ 
sumed to be correct.!® 

§ 422. Waiver of, or Estoppel to Assert, Er¬ 
ror 

The accused cannot complain of error in which he 
acquiesced, or which was committed or invited by him, 
or which was the natural consequence of his own actions. 

In accordance with the rules applicable in crim¬ 
inal cases generally, discussed in Criminal Law §§ 
1842-1846, accused, in a homicide case, cannot com¬ 
plain of error in v/hich he himself acquiesced, or 
which was committed or invited by him, or which 
was the natural consequence of his own actions.!® 
Thus he cannot complain of error in the admis¬ 
sion of evidence, where such evidence was offered 
or brought out by him;!'^ nor can he be heard to 
complain on appeal that he was not given an op¬ 


portunity to present evidence of the bad reputation 
of deceased in support of the plea of self-defense, 
where it appears that the prosecuting attorney let 
down the bar as to evidence of this character, and 
more testimony of the general reputation of de¬ 
ceased was not introduced, apparently because it 
was not available and not because of any objection 
on the part of the district attorney.!^ 

Similarly he cannot complain of error in instruc¬ 
tions which were given at his request,!® or which 
were substantially similar to those requested by 
him^O or of the failure to give instructions, where 
he rejected the court’s offer to give such instruc- 
tions.2! 

The failure to present and preserve error in the 
lower court as a waiver of the error is considered 
supra § 414. 

§ 423. Harmless Error 

Errors in a prosecution for assault with intent to 
kill, or for manslaughter or murder, which do not sub- 


did not find accused guilty of mur¬ 
der in the first degree.—State v. Co- 
bo, 60 P.2d 952, 90 Utah S9. 

Barden on state 

However, since where the evidence 
is circumstantial and susceptible of 
two constructions one of which will 
support one degree of homicide and 
the other another degree the trial 
court IS required to submit both 
issues to the jury, where the court 
submitted only one issue to the jury, 
the state has the burden of convinc¬ 
ing the appellate court that the facts 
were susceptible of only one con¬ 
struction.—Torres v. State, 43 P.2d 
929, 39 N.M. 191. 

13. Fla.—Johnson v. State, 152 So. 
176, 113 Fla. 461—Morris v. State, 
130 So. 582, 100 Fla. 850—Kirkland 
V. State, 111 So. 351, 93 Fla. 172— 
Frier v. State, 109 So. 334, 92 Fla. 
241—Folks V. State, 95 So. 619, 85 
Fla. 238. 

Mo.—State v. Anderson, 34 S.W.2d 25. 
Tex.—^Kmg v. State, 286 S.W. 231, 
104 Tex.Cr. 583. 

30 C.J. p 440 note 92. 

Tacit fizLding of necessary facts 
Where there is evidence to support 
a finding of such facts as would 
warrant the admission of a dying 
declaration, the court's reception of 
such declaration will be regarded as 
a tacit finding of such facts.—State v. 
Tubbs, 139 A. 769, 101 Vt. 5. 

14 . Cal.—People v. Cancino, 73 P.2d 
1180, 10 Cal.2d 223. 

Appellate court may not indulge in 
any speculative or conjectural theory 
regarding facts of alleged homicide. 
—State V. Watts, 296 P. 26, 53 Nev. 
200, aflirming 290 P. 732, 52 Nev. 453. 
Instructions heeded by jury 

Where there is some evidence to 


support the verdict, it will be pre¬ 
sumed that the jury followed the in¬ 
structions of the court. 

Ind.—Rice v. State, 5 N.E.2d 512, 211 
Ind. 496. 

Tex.—Ebers v. State, 86 S.W.2d 761, 
129 Tex.Cr. 287. 
pixLdings to support verdict 
Where the evidence will support 
such findings, it will be presumed 
that the jury found all the facts nec¬ 
essary to support a verdict of guilty. 
Cal.—People v. Yeager, 229 P. 40, 
194 Cal. 452. 

Tex,—Huntsman v. State, 143 S.W. 3d 
587, 140 Tex.Cr. 62. 

Failure to specify degree 
Where the indictment embraces 
more than one degree of homicide or 
related crime, a verdict finding ac¬ 
cused guilty as charged and fixing 
punishment therefor will be held 
sufficient, the presumption being that 
he was found guilty of the highest 
degree charged in the indictment to 
which the prescribed punishment 
was applicable.—Johnson v. Common¬ 
wealth, 115 S.E. 673, 135 Va. 524, 30 
A,Li.R. 755—^Lee v. Commonwealth, 
115 S.E. 671, 135 Va. 572. 

15. Effect of particular shot 
Where the state’s brief states that 

in addition to another bullet, a third 
shot entered deceased's back, and the 
record is not clear on the point, if 
the bill of exceptions does not af¬ 
firmatively show that the shot 
missed deceased the inescapable in¬ 
ference is that it took effect.—State 
V. Vernon, 2 So.2d 629, 197 La. 867. 

16. Ill.—Bulliner v. People, 95 Ill. 
394. 

Wis.—Loew V. State, 19 N.W. 437, 
60 Wis. 559. 


17. Tex.—^Kennamer v. State, 247 S. 
W. 560, 93 Tex.Cr. 430. 

18. Cal.—People v. Smith, 192 P. 
321, 48 Cal.App. 776. 

19. Cal.—People v. Beckhard, 96 P. 
2d 794, 14 Cal.2d 690, superseding, 
App., 93 P.2d 158. 

Oouflict iu instructions 
In prosecution for negligent homi¬ 
cide, accused could not complain of 
alleged conflict between instruction 
defining ordinary negligence and in¬ 
structions defining criminal negli¬ 
gence, which were given at accused’s 
request.—People v. Beckhard, supra. 
Instruction as to degree of murder 
Where accused requested an in¬ 
struction on murder in the second de¬ 
gree, and the court gave the instruc¬ 
tion in the language as requested, 
he cannot complain on appeal that he 
was either guilty of murder in the 
first degree or not guilty at all, and 
therefore that the court erred in re¬ 
ceiving a verdict of murder in the 
second degree, and in entering judg¬ 
ment thereon.—State v. Smith, 197 
P. 770, 115 Wash. 405. 

2Q. Ark.—Cheek v. State, 244 S.W. 

705, 155 Ark. 500. 

Assumption iu iustructiou 
Accused cannot complain on appeal 
that an instruction given by the 
court assumed that the weapon used 
was a deadly weapon where one of 
the instructions requested by ac¬ 
cused contained the same assump¬ 
tion.—Jarrell v. Commonwealth, 110 
S.E. 430, 132 Va. 551. 

21. Xustructions as to degree of 
homicide 

Mo.—State v. Cushenberry, 56 S.W. 
737, 157 Mo. 168. 
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stantially prejudice accused, are not available as grounds 
for reversal. 

The general rule stated in Criminal Law § 1887, 
that errors not substantially prejudicing accused are 
not available as grounds for reversal, applies in 
prosecutions for assault with intent to kill, or for 
manslaughter or murder,22 even where accused has 
been convicted of murder in the first degree.22 
Technical or immaterial errors or irregularities 
which do not affect the substantial rights of accused 
will be disregarded ;24 and, where accused's guilt is 
clearly established, as where his testimony is in sub¬ 
stance a confession of guilt,25 errors will not be 
considered as grounds for a reversal, unless they 
are so substantial as to constitute a denial to ac¬ 
cused of a fundamental right.26 Alleged errors are 
not grounds for reversal where accused’s own evi¬ 
dence or statement, considered in the light most fa¬ 
vorable to him, shows him to be guilty of the of¬ 
fense of which he was convicted2'? or of a higher 
offense.2S On the other hand, if the errors are 
prejudicial to accused, a judgment of conviction 
cannot be affirmed, or will be reversed, even though 
the proof of guilt is clear.29 


The materiality and prejudicial character of par¬ 
ticular errors must be determined in their relation 
to the facts and circumstances of the whole case,20 
and, although an error standing alone may be in¬ 
sufficient to justify a reversal, it may be sufficient 
for this purpose when, considered in connection with 
other errors, it shows that accused was denied a 
fair trial.2i Accused is not prejudiced by, and is 
not entitled to reversal on the ground of, errors re- 
lating solely to a higher degree of homicide than 
that of which he was convicted,22 or on account of 
trivial and unsubstantial errors where the evidence 
is sufficient to support a verdict for a higher offense 
than that of which he w^as found guilty.23 

§ 424. -Proceedings before, and Conduct 

of, Trial 

Errors In the proceedings before trial, or in the con¬ 
duct of the trial, which do not prejudice accused's rights, 
will not be considered as grounds for reversal. 

The general rule that error not prejudicial to 
accused is not ground for reversal applies to harm¬ 
less error in proceedings before trial24 and in the 
conduct of the trial,25 such as improper, but non- 


22. Miss.—Graham v. State, 179 So. 
340. 

23. Kan.—State v. Winner, 17 Kan. 
298. 

N.Y.—People V. Strollo, 83 N.E. 573, 
191 N.T. 42. 

On appeal from conviction for mur¬ 
der in first degree, however, court of 
appeals is not inclined to disregard 
what would otherwise be error by 
construing too narrowly request for 
ruling.—People v. Apicello, 9 N.E.2d 
S44, 275 N.Y. 222, 112 A.L..R 40. 

24. N.D.—State v. Mueller, 168 N. 
W. 66, 40 N.D. 35. 

Where the evidence of guilt of a 
homicide is overwhelming*, and the 
homicide is practically admitted, the 
only question in issue being the de¬ 
fense of insanity, mere technical or 
immaterial errors not bearing on the 
defense of insanity will be disregard¬ 
ed.—State V. Mueller, supra. 

25. Miss.—King v. State, 188 So. 

554, 1S5 Miss. '433—Graham v. 

State, '179 So. 340. 

26. Miss.—King v. State, 188 So. 554, 
185 Miss. 433—Graham v. State, 
179 So. '340—^Wexler v. State, 142 
So. 501. 167 Miss. 464. 

Okl.—Williamson v. State, 77 P.2d 
1193, 64 Okl.Cr. 94—Powell v. 

State, 12 P.2d 247, 53 Okl.Cr. 366. 

27. Ga.—Warren v. State, 75 S.E. 
491, 11 Ga.A'pp. 427. 

28. Ark.—Johnson v. State, 139 S.W. 
1117, 100 Ark. 139. 

29. Ill.—People V. Winchester, 185 
N.E. 580, 352 Ill. 237. 


30. Ky.—Gibson v. Commonwealth, 
10 S.W.2d 646, 226 Ky. 186. 

Miss.—Russell v. State, 189 So. 90, 
185 Miss. 464. 

Okl.—W’^ilhamson v. State, 77 P.2d 
1193, 64 Okl.Cr. 94. 

31. Miss.—Russell v. State, 189 So. 
90, 185 Miss. 464. 

32. Ala.—Brewington v. State, 97 So. 
763, 19 Ala.App. 409. 

N.C.—State v. Evans, 98 S.E. 788, 
177 N.C. 564. 

Okl.—Mayse v. State, 259 P. 277, 38 
OkLCr. 144. 

Tex.—Bayer v. State, 257 S.W. 242, 
96 Tex.Cr. ’310—Henson v. State, 
16S S.W. 89, 74 Tex.€r. 277. 

Pailnre of commonwealth to show 
malice or motive for killing is with¬ 
out force, where verdict was for 
manslaughter, thereby expressly 
finding that crime was not prompted 
by previous malice.—Evans v. Com¬ 
monwealth, 19 S.W.2d 1091, 230 Ky. 
411, 66 A.L,R. 360. 

Omissions and discrepancies in 
preliminary orders required before 
trial for murder in first degree need 
not be considered on appeal from 
conviction of murder in second de¬ 
gree.—Smith V. State, 125 So. 64, 23 
Ala.App. 329. 

33. Okl.—Marshall v. State, 142 P. 

1046, 11 Okl.Cr. 52—^Wilson v. 

State, 139 P. 628, 10 Okl.Cr. 518. 

34. Ala.—Smith v. State, 125 So. 64, 
23 Ala.App. 329—Brewington v. 
State, 97 So. 763, 19 Ala.App. 409, 

Wis .—State V. Doran, ‘250 N.W. 771, 
* 213 Wis. 130. 


Errors held harmless 

(1) Failure of district attorney to 
hold inquest.—State v. Doran, 250 N. 
W. 771, 213 Wis. 130. 

(2) Failure of the record to show 
a special venire drawn, summoned, 
and served on accused, or waived.— 
Brewington v. State, 97 So. 763, 19 
Ala.App. 409. 

(3) Holding coroner's inquest for 
purpose of securing testimony of ac¬ 
cused when cause of death of de¬ 
ceased was known as no^ requiring 
reversal of conviction for man¬ 
slaughter under evidence which 
showed that accused deliberately 
armed himself and entered difficulty 
and shot deceased immediately on 
deceased's refusal to put down his 
gun.—^Williamson v. State, 77 P.2d 
1193, 64 Okl.Cr. 94. 

35. Ala.—Blair v. State, 113 So. 414, 

22 Ala.App. 24, certiorari denied 

113 So. 414, 216 Ala. 463. 

Errors held harmless 

(1) Absence of accused from in¬ 
spection of car involved in murder 
trial.—Blackburn v. State, 254 P. 467, 
31 Ariz. 427. 

(2) Granting of nolle prosequi of 
charge of murder in first degree be¬ 
fore case went to jury.—Blair v. 
State, 113 So. 414, 22 Ala.App. ‘24, 
certiorari denied 113 So. 414, 216 Ala. 
^ 63 . 

(3) Overruling motion for directed 
verdict of not guilty as to charge of 
murder in first degree, where jury re¬ 
turned verdict of guilty of murder in 
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prejudicial, remarks or conduct on the part of the cused The direction of a verdict of acquittal of 

judge remarks, argument, and conduct of coun- other persons indicted and tried with accused, even 

sel,S7 or of officers of the court,ss or of members of though erroneous, is not harmful to him where the 

the jury;29 or irregularities or errors in the recep- homicide was committed by him and it was not nec- 

tion of evidence,^® or in respect of a view of the essary as to him to establish a conspiracy in order 

scene of the homicide by the jury,*^^ or in reopen- to show his guilt.^® 

ing the case for additional evidence.*^- The opin- Indictment or information. Defects in the indict¬ 
ions of a juror as to capital punishment*^^ or cir- ment or information and errors in the rulings of the 

cumstantial evidence^"* afford a ground of challenge, court thereon are not ground for reversal, where 

and can be prejudicial to the state only; they do they have no tendency to prejudice accused or to 

not afford a ground for reversal on appeal by ac- deprive him of any substantial rights,^® as where 


second de^ee.—State v. Cade, 2 S.E. 
2d 7, 215 X.C. 393. 

36* Ark.—Penton v. State, 109 S.W. 

2d 131, 194 Ark. 503. 

X.J.—State V. Catania, 134 A. 110. 
102 X.J.Law 569. 

X.Y.—People v. Ferone, 105 N.Y.S. 
448, 120 App.Div. 323, 21 X.Y.Cr. 
290, affirmed 89 X.E. 454, 196 X.Y. 
522. 

30 C.J. p 441 note 9. 

Remarks lield harmless 

(1) Designation of homicide as a 
“murder” in prosecution for mur¬ 
der, where accused contended that 
he had no connection with transac¬ 
tion.—Penton v. State, 109 S.W.2d 
131, 194 Ark. 503. 

(2) Remark of court in presence 
of jury indicating that one witness 
needed interpreter, and that another 
did not.—State v. Catania, 134 A. 110, 
102 X.J.Law 569. 

37. Ark.—Penton v. State, 109 S.W. 

2d 131, 194 Ark. 503. 

La.—State v. Vial, 96 So. 796, 153 La. 
SS3. 

Mich.—People v. Walters, 194 X.W. 

53S, 223 Mich. 676. 

Rrrors held harmless 

(1) Attempt of district attorney to 
have 'physician identify blood stained 
shirt worn by deceased.—Stevens v. 
State, Tex.Cr., 171 S.W. 2d 135. 

(2) That district attorney brought 
into court articles of clothing worn 
by deceased at time he was killed, 
where article to which accused ex¬ 
pressly objected was subsequently 
introduced.—People v. Dale, 59 P.2d 
1014, 7 Cal.2d 156. 

(3) Reference by district attorney, 
during the cross-examination -of ac¬ 
cused’s mother, to accused’s prior pe¬ 
nal confinements, v/here the court 
cautioned the jury to disregard such 
reference, and where accused’s crim¬ 
inal record was shown by his own 
testimony.—People v. David, 86 P.2d 
Sll, 12 Cal.2d 639. 

Errors held prejudicial 

(1) On the trial of a colored man 
for murder, the failure of the trial 
court to rebuke the prosecuting at¬ 
torney for referring in argument to 
accused as a “blaclc murderer” and a 
“coal black murderer.’*—Morehead v. 


State, 151 P- 1183, 12 Okl.Cr. 62, Ann. 
Cas.l918C 416. 

(2) Making use in argument of 
testimony, which should not have 
been received, thereby intensifying 
the harm in admitting it.—Fowler v. 
State, 38 S.W.2d 97, 118 Tex.Cr. 419. 

(3) Repeated introduction of ob¬ 
viously improper evidence by the 
prosecuting attorney and improper 
statements in argument without sup¬ 
port in the evidence.—State v. Webb, 
162 S.W. 622, 254 Mo. 414. 

Stating inadmissible facts in pres¬ 
ence of jury 

Even though certain inadmissible 
evidence is excluded, "where the facts 
which it would show are stated hy¬ 
pothetically by counsel in the pres¬ 
ence of the jury, together with in¬ 
ference and insinuations that they 
exist, it will be assumed on appeal 
that as much prejudice resulted as 
if the evidence had been received.— 
People V. Collins, 107 N.W. 1114, 144 
Mich. 121. 

38. Ky.—Young v. Commonwealth, 
53 S.W.2d 963, 245 Ky. 570. 

Tex.—Bayer v. State, 257 S.W. 242, 
96 Tex.Cr. 310. 

Officer’s statements when jury 
viewed scene of homicide, regarding 
location of wall where arrest was 
made, are not prejudicial error, 
where statements were made v/ithin 
hearing of accused, were afterward 
admitted as true, and court admon¬ 
ished jury to disregard.—Young v. 
Commonwealth, 53 S.W.2d 963, 245 
Ky. 570. 

39. Tex.—Bayer v. State, 257 S.W. 
■242, 96 Tex.Cr. 310. 

40. Cal.—People v. Cowan, lOl P.2d 
125, 38 Cal.App.2d 231. 

Ky.—Terrell v. Commonwealth, 240 
S.W. S’l, 194 Ky. 608. 

Miss.—Spight V. State, 83 So. 84, 120 
Miss. 752. 

Nev.—State v. Salgado, 145 P. 919, 
38 Nev. 64, reversed on other 
grounds on rehearing 150 P. 764, 38 
Nev. 64. 

Tex.—Baker v. State, 288 S.W. 226, 
105 Tex.Cr. 291—Hughes v. State, 
252 S.W. 774, 95 Tex.Cr. 65. 

Errors held harmless 

(1) Court's failure to admonish ju¬ 
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ry that evidence of accused’s wit¬ 
nesses being absent and not seeing 
shooting was admissible only as af¬ 
fecting credibility of witnesses.— 
Gibson v. Commonwealth, 10 S.W.2d 
646, ‘226 Ky. 186. 

(2) Cutting off cross-examination 
as to deceased’s reputation for quar¬ 
relsomeness, until accused’s knowl¬ 
edge thereof was made to appear.— 
People V. Walters, 194 N.W. 538, 223 
Mich. 676. 

(3) Permitting witness who was 
present during the trial to compare 
signatures, although other witnesses 
were excluded from the court room. 
—State V. David, 33 S.W. 28, 131 Mo. 
380. 

Error held prejudicial 

Calling on accused to produce a 
letter in violation of the constitu¬ 
tional provision against self-incrim- 
ination.—Commonwealth v. Valeroso, 
116 A. 828, 273 Pa. 213. 

Failure of the state to call as a 
witness a physician who had exam¬ 
ined the body of deceased is not 
ground for reversal where accused 
was seasonably informed that the 
state would not call the physician 
as a witness and was given an op¬ 
portunity to call him as a witness 
for the defense.—Commonwealth v. 
Danz, 60 A, 1070, 211 Pa. 507. 

41 - Miss.—Jones v. State, 107 So. 8, 
141 Miss. 894. 

Change improving lighting condi¬ 
tions at time jury inspected scene of 
homicide is not prejudicial.—State v. 
Louie Won, 248 P. 201, 76 Mont. 509. 

Croing beyond stipulations of stat¬ 
ute authorizing view of scene of 
homicide must be presumed to be 
harmful to accused.—Jones v. State, 
107 So. 8, 141 Miss. 894. 

42 . Cal. — People v. Bellon, 182 P. 
420, 180 Cal. 706—People v. Glab, 
59 P.2d 195, 15 Cal.App.2d 120. 

43 . Ala.—Murphy v. State, 37 Ala. 
142. 

Ind.—Finn v. State, 5 Ind. 400. 

44 . Ala.—Gregory v. State, 42 So. 
829, 148 Ala. 566. 

45 . Conn.—State v. Buonomo, 87 A. 
977, 87 Conn. 285. 

40 . Ala.—Gaines v. State, 4-1 So. 865, 
146 Ala. 16. 
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the testimony and the instructions were confined to 
the unobjectionable part of the indictment,^or 
where accused was convicted of a lesser offense 
than that to which the defect or error appertained, 
and the indictment or information sufficiently charg¬ 
es the commission of the lesser offense.^s Howev¬ 
er, some courts take the position that it is prejudi¬ 
cial error to put accused on trial for murder in the 
first degree under an indictment that is only good 
for murder in the second degree, although he is 
convicted of the lesser offense only.'^® Of course, 
where the defect extends to the lesser offense of 
which accused is convicted, it is not cured by the 
verdict.^® Where a copy of the indictment is re¬ 
quired to be served on accused only in a capital 
case, he is not prejudiced by failure to serve a copy 
or a correct copy of the indictment on him where, 
although he is indicted for murder in the first de¬ 
gree, he is convicted of a lesser offense,®^ or where 
both counsel for the state and the trial judge take 
the view that the indictment charges only murder in 
the second degree.^^ Where, under the statute, in 
a prosecution for murder accused cannot be convict¬ 
ed, even of manslaughter, except by a unanimous 
verdict, whereas in a prosecution for manslaughter 
he may be convicted by a verdict concurred in by 
nine of the twelve jurors, an abandonment by the 
state of the charge of murder is not prejudicial to 
accused where the verdict of manslaughter is unani- 
mous.®3 

Sustaining demurrer to plea. The error, if any, 
in sustaining a demurrer to a plea of accused that 
by reason of a former conviction of murder or man¬ 
slaughter in the second degree he was acquitted of 
murder or manslaughter in the first degree is not 


prejudicial to accused where on the second trial he 
is convicted of murder or manslaughter in the sec¬ 
ond degree.®^ 

§ 425. -Admission of Evidence 

a. Erroneous admission in general 

b. Facts admitted, otherwise established, 

or undisputed 

c. Cure of error 

d. W'here particular defenses are plead¬ 

ed 

e. Evidence of other offenses 

f. Dying declarations and similar state¬ 

ments 

a. Erroneous Admission in General 

A conviction, in a prosecution for assault with intent 
to murder, or for manslaughter or murder, will not be 
reversed because of an erroneous admission of improper 
or incompetent evidence, or an erroneous ruling on an 
objection to a question, unless the rights cf the accused 
were substantially prejudiced thereby, or It appears that 
there was a miscarriage of justice. 

The matter of harmless or prejudicial error with 
respect to the erroneous admission of improper or 
incompetent evidence in a homicide case is general¬ 
ly controlled by the rules relating to such errors in 
criminal prosecutions in general, as discussed in 
Criminal Law §§ 1914-1917, except to the extent 
that the peculiar nature of the subject matter may 
require a modification of such rules. Accordingly, 
if the rights of accused are not substantially preju¬ 
diced thereby, error in the admission of evidence 
which is immaterial, irrelevant, or otherwise im¬ 
proper is harmless and not ground for the reversal 
of a conviction in a prosecution for assault with 
intent to murder or kill,^® or in a prosecution for 


Ky.—Million v. Commonwealth, 25 S. 

Vr. 1059, 16 Ky.L. 17. 

Zirrors held harmless 

fl) Overruling count charging ac¬ 
cused with aiding and abetting an¬ 
other to commit a murder, where the 
whole evidence showed that accused 
himself did the killing, and his con¬ 
viction therefore necessarily rested 
on other counts.—McQueen v. Com¬ 
monwealth, 244 S.W, 6S1, 196 Ky. 
227. 

(2) Ruling that indictment 
charged assault with intent to kill in 
violation of statute imposing lighter 
penalty than statute under which it 
also charged offense.—Pry v. State, 
1S2 N.E. 6D5, 43 Ohio App. 154. 

47. Ga.—Walker v. State, 81 S.E. 
442, 141 Ga. 525. 

48. Okl.—Mayse v. State, 259 P. 277, 
3S OkLCr. 144. 

30 C.J. p 441 note 19. 

On conviction for manslanghter in 
second degree, based on sufficient in¬ 


formation, defective charge of man¬ 
slaughter in first degree in informa¬ 
tion is immaterial.—Mayse v. State, 
supra. 

Where charge of murder was aban- 
dojied, and conviction for manslaugh¬ 
ter only sought, and district attorney 
told the jury, and the court charged, 
that accused was being tried only for 
manslaughter, accused was not prej¬ 
udiced or injured by the reading of 
the indictment charging murder or 
reading a statute permitting verdict 
on trial for manslaughter.—State v. 
Vial, 96 So. 796, 153 La. 883. 

49. Colo.—Redus v. People, 14 P. 
323, 10 Colo. 208. 

30 C.J. p 441 note 20. 

50. Ky.—Hoskins v. Commonwealth, 
140 S.W. 1040, 145 Ky. '580—Stroud 
V. Commonwealth, 19 S.W. 976, 14 
Ky.L. 179. 

30 C.J. p 441 note 21. 

51- Ark.—^Allison v. State, 86 S.W. 
409, 74 Ark. 444. 
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52. Kan.—State v. Bartley, 29 P. 
701, 48 Kan. 421. 

53. La.—State v. Vaughan, 81 So. 
745, 145 La. 31. 

54. S.D.—State v, McElwain, 93 N. 
W. 647, 16 SD. 436. 

Wash.—State v. Murphy, 43 P. 44, 13 
Wash. 229. 

55. Ala.—Ray v. State, 41 So 519, 
147 Ala. 5—Slayton v. State, 173 
So 632, 27 Ala.App. 422, reversed 
on other grounds 173 So. 642, 234 
Ala. 1 and 173 So. 645, 234 Ala. 9— 
Cunningham v. State, 118 So. 242, 
22 Ala.App. 583, certiorari denied 
IIS So. 248, 218 Ala. 166—Cooke v. 
State, 93 So. 86, IS Ala.App. 416, 
certiorari denied Ex parte Cooke, 
93 So. 824, 208 Ala. 100—^Locklear 
V. State, 87 So. 708, 17 Ala.App. 
597, certiorari dismissed Ex parte 
Locklear, 87 So. 7'12, 205 Ala. 236 
—Ezzell V. State, 68 So. 578, 13 
Ala. App. 156. 
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manslaughter or murder,®® as where there is error, I of a nonprejudicial nature, in the admission of such 


Cal.—People v. Duncan, 96 P. 414, S ; 

Cal.App. 156. 1 

Ill.-—People V. Haskins, 169 X.E. IS, ' 
337 Ill. 131. I 

Ind.—Flannigan v. State, 134 X.E. j 
SS5, 192 Ind. 19. 

Kan.—State v. Barnett. 137 P.2d 133. ! 
156 Kan. 746—State v. Murray, 110 
P. 103, S3 Kan. 14S. 

Mo.—State v. Buck, 92 S.W. 706, 194 . 

Mo. 416. 1 

Tex.—Jessie v. State, 70 S.W.2d 743, | 
126 Tex.Cr. 250—Davis v. State, | 
279 S.W. 275, 102 Tex.Cr. 60S—* 
Harcrow v. State, 261 S.W. 1046. | 

97 Tex.Cr. 274—Fonseca v. State, | 

S5 S.W. 1069, 4S Tex.Cr. 2S. j 

ISvidence as to nature and treatment ‘ 
of wound j 

Ala.—Beck v. State, 197 So. 43, 240 ' 
Ala. 19. reversing 197 So. 42, 29 
Ala-App. 410. 

Tex.—McCoy v. State, 54 S.W.2d 530, 
122 Tex.Cr. 29S. 

Wash.—State v. Weisenburger, So P. 
20, 42 Wash. 426. 

56. Ala.—Brindley v. State, 69 So. 
536, 193 Ala. 43, Ann.Cas.l916E ; 

177—Clayton v. State, 64 So. 76, 

155 Ala. 13—Johnson v. State, 63 
So. 163, 1S3 Ala. 79—Rollings v. 
State, 49 So, 329, 160 Ala. S2— 
Dryer v. State, 36 So. 3S, 139 Ala. 
117—Angling v. State, 34 So. 846, 
137 Ala. 17—Nelson v. State, 30 So. 
728, 130 Ala. S3—Evans v. State, 25 
So. 175, 120 Ala. 269—Stephenson 
V. State, 1S5 So. 910, 28 Ala.App. 
418—Fisher v. State, 129 So. 303, 
23 Ala.App. 544—Moulton v. State, 

98 So. 709. 19 Ala.App. 446, certio¬ 
rari denied Ex parte Moulton, 98 
So. 715, 210 Ala. 656. 

Ark.—Bullen v. State, 245 S.W. 493, 

156 Ark. 14S—Kelley v. State, 202 
S.W. 49, 133 Ark. 261—Benton v. 
State, 94 S.W. 688, 7S Ark. 284— 
Taylor v. State, 82 S.W. 495, 72 
Ark. 613—Allen v. State, 60 S.W. 
956, 68 Ark. 577. 

Cal.—People v. Mooney, 171 P. 690, 
177 Cal. 642—People v. Wong 
Loung, 114 P. S29, 159 Cal. 520— 
People V. SoweU, 78 P. 717, 145 
Cal. 292—People v. Glaze, 72 P. 
965, 139 Cal. 154—People v. Grimes, 
64 P- 101, 132 Cal. 30—People v. 
Van Horn, 51 P. 538, 119 Cal. 323— 
People v. Hill, 48 P. 711, 116 Cal. 
562—People v. Sehom, 48 P. 495, 
116 Cal. 503—People v. Worthing¬ 
ton, 46 P. 106, 115 Cal. 242—Peo¬ 
ple V. Kilvington, 36 P. 13, 4 Cal. 
Unrep. 512, reversed on other 
grounds 37 P. 799, 104 Cal. 86. 43 
AhlS.R. 73—People v. Hawes, 33 P. 
79, 98 Cal. 648—People v. North- 
coti, 189 P. 704, 46 Cal.App. 706— 
People V. Billings, 168 P. 396, 34 
CaLApp. 549. 

Colo.—Mow V. People, 72 P. 1069, 31 
Colo. 351. 


Fla.—Childers v. State, 77 So. 99, 74 
Fla. 2SS. 

Ga.—Honea v. State, ISl S.E. 416, 181 
Ga. 40—Frank v. State, SO S.E. 
Hi 16, 141 Ga. 243—Crumbly v. 

State, SO S.E. 281, 141 Ga. 17— 
Smith V. State, 79 S.E. 1127, 140 
Ga. 791—Crawley v. State, 74 S.E. 
537. 1.37 Ga. 777—Day v. State. 66 
S.E 250, 133 Ga. 434—Dill v. State, 
32 S.E. 660, 106 Ga. 683—Perry v. 
State, 30 S.E 903, 102 Ga. 365— 
Woolfolk V. State. 11 S.E. 814, 85 
Ga. 69. 

Ill.—People V. Hegovic, ISO N.E. 561, 
345 Ill. 58—People v. Dorr, 178 N. 
E. 476, 346 Ill. 295—Jennings v. 
People, 59 N.E. 515, 1S9 Ill. 320— 
Wallace v. People, 42 N.E. 771, 159 
Ill, 446. 

Iowa.—State v. Clay, 271 N.W. 212, 
222 Iowa 1142—State v. Walker, 
100 N.W. 354, 124 Iowa 414—State 

V. Burns, 99 N.W. 721, 124 Iowa 207 
—State V. Wood, 84 N.W. 520, 124 
Iowa 411—State v. McCahill, 30 N. 

W. 553, 72 Iowa 111, supplemental 
opinion, 33 N.W. 599, 72 Iowa 111. 

Kan.—State v. Roselli, 19S P. 195, 
109 Kan. 33—State v. Van Wormer, 
173 P. 1076, 103 Kan. 309, rehearing 
denied ISO P. 450, 103 Kan. 309— 
State McCarthy, 36 P. 338, 54 
Kan. 52. 

Ky.—Bradley v. Commonwealth, 148 
S.W.2d 737, 285 Ky. 579—Cook v. 
Commonwealth, 24 S.W.2d 269, 232 
Ky. 613—Simpkins v. Common¬ 
wealth, 17 S.W.2d 245, 229 Ky. 348 
—Salyers v. Commonwealth, 16 S. 
W.2d 509, 229 Ky. 153—Shelton v. 
Commonwealth, 6 S.W.2d 1094, 224 
Ky. 671—Bryant v. Commonwealth, 
259 S.W. 1038, 202 Ky. 427—Hel¬ 
ton V. Commonwealth, 84 S.W. 574, 
27 Ky.L. 137—Brock v. Common¬ 
wealth, 82 S.W. 638, 26 Ky.L. 834— 
Allen V. Commonwealth, 82 S.W. 
589, 26 Ky.L. 807—Bess v. Com¬ 
monwealth, 82 S.W. 576, IIS Ky. 
858, 26 Ky.L. S39—Fugua v. Com¬ 
monwealth, SI S.W. 923, 118 Ky. 
578, 36 Ky.L. 420—Hendrickson v. 
Commonwealth, 81 S.W. 266, 26 Ky. 
L. 224—Seaborn v. Commonwealth, 
80 S.W. 223, 25 Ky.L. 2203—Dean 
V. Commonwealth, 78 S.W. 1112, 25 
Ky.L. 1876—^V’llliams v. Common¬ 
wealth, 78 S.W. 134, 25 Ky.L. 1504 
—Black V. Commonwealth, 72 S.W. 
772, 24 Ky.L. 1974—Cook v. Com¬ 
monwealth, 71 S.W. 522, 114 Ky. 
586, 24 Ky.L. 1409—Burton v. Com¬ 
monwealth, 66 S.W. 516, 23 Ky.L. 
1915—Owens v. Commonwealth, 58 
S.W. 422, 22 Ky.L. 514—Whiteneck 

V. Commonwealth, 55 S.W. 916, 21 
Ky.L. 1625, rehearing denied 56 S. 

W. 3, 21 Ky.L. 1625—Adams v. 
Commonwealth, 50 S.W. 263, 20 Ky. 
L. 1888—Stephens v. Common¬ 
wealth, 47 S.W. 229, 20 Ky.L. 544 
—Trusty v. Commonwealth, 41 S. 
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W. 766, 19 Ky.L. 706—Pace v. Com¬ 
monwealth, 37 S.W. 94S, IS Ky.L. 
690—^Warren v. Commonwealth, 35 
S.W. 1028, 99 Ky. 370, IS Ky.L. 141 
—Clem v. Commonwealth, 13 S.W. 
102, 11 Ky.L. 780—Pearce v. Com¬ 
monwealth, S S.W. 893, 10 Ky.L. 
178. 

La.—State v. Vial, 98 So. 796, 153 La. 
883. 

Mich.—People v. Ecarius, S3 N.W. 

62S, 124 Mich. 616. 

Minn.—State v. Findling, 144 N.W. 

142, 123 Minn. 413, 49 L.R.A. 449. 
Miss.—Morris v. State, 183 So. 694, 
182 Miss. 763—Moore v. State, 38 
So. 504, 86 Miss. 160. 

Mo.—State v. Nasello, 30 S.W.2d 132, 
325 Mo. 442—State v. Baublits, 27 

S. W.2d 16, 324 Mo. 1199—State v. 
Rasco, 144 S.W. 449, 239 Mo. 535— 
State V. Barrington. 95 S.W. 235, 
198 Mo. 23, error dismissed 27 S.Ct. 
582, 205 U.S. 483, 51 L.Ed. 890— 
State V. Kennedy, 75 S.W. 979, 177 
Mo. 98—State v. Hamilton, 70 S.W. 
876, 170 Mo. 377—State v. Cochran^ 
49 S.W. 558, 147 Mo. 504—State v. 
Reed, 38 S.W. 574, 137 Mo. 125— 
State V. Wisdom, 24 S.W. 1047, 119 
Mo. 539—State v. Pettit, 24 S.W. 
1014, 119 Mo. 410. 

Mont.—Territory v. Clayton, 19 R. 
293, 8 Mont. 1. 

N.J.—State V. Cappiello, 151 A. 737, 
107 N.J.Law 249. 

N.T.—^People v. Collins, 2 N.E. 2d 647, 
'271 N.Y. 254—People v. Rimieri, 
72 N.E. 1002, 180 N.T. 163—Peo¬ 
ple V. Conklin, 67 N.E. 624, 175 N. 

T. 333, 17 N.T.Cr. 414—People v. 
Benham, -55 N.E. 11, 160 N.Y. 402, 

14 N.Y.Cr. ISS—People v. Lagrop- 
po, 86 N.Y.S. 116, 90 App.Div. 219, 

15 N.Y.Cr. 75, affirmed 71 N.E. 737, 
179 N.T. 126, 18 N.Y.Cr. 426. 

N.C.—State v. Burney, 3 S.E.2d 24, 
215 N.C. 598—State v. Banks, 167 
S.E. 851, 204 N.C. 233—State v. 
McKinnon, 150 S.E. 25, 197 N.C. 576 
—State V. Dixon, 42 S.E. 944, 131 
N.C. 808. 

Or.—State v. Grayson, 270 P. 404, 
126 Or. 560. 

Pa.—Commonwealth v. Gross, 1 
Ashm. 281. 

S.C.—State V. Thomas, 156 S.E. 169, 
159 S.C. 76—State v. Herring, 110 
S.E. 668, 118 S.C. 3S6—State v. 
Thrailkill, 50 S.E. 551, 71 S.C. 136' 
—State V. Davis, 33 S.E. 449, 55 S. 
C. 339—State v. Cannon, 30 S.E. 
589, 52 S.C. 452. 

Tenn.—Colquit v. State, 64 S.W. 713, 
107 Tenn. 381. 

Tex,—Vaughn v. State, 125 S.W.2d 
568, 136 Tex.Cr. 455—^Heidle v. 
State, 86 S-W.2d 641, 129 Tex.Cr. 
201—Cernoch v. State, 81 S.W.2d 
520, 128 Tex.Cr. 327—Jennings v. 
State, 51 S.W.2d 341, 121 Tex.Cr. 
384—McDaniel v. State, 42 S.W.2d 
435, 119 Tex.Cr. 442—Hollineld v- 
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evidence as to acts, statements, or occurrences be- | fore®^ or subsequent to®* the assault or homicide. 


state, 10 S.'W.2d 101, 111 Tex.Cr. 

—Arredondo v. State, 290 S.W. 
1105, 106 Tex.Cr. 78—Hodge v. 

State, 2SS S.AV. 1087, 105 Tex.Cr. 
396—Bowlin v. State, 24S S.W. 396, 
93 Tex.Cr. 452—Bspalin v. State, 
237 S.W. 274, 90 Tex.Cr. 625-— 

Cundiff V. State, 218 S.W. 771, 86 
Tex.Cr. 476—Irvin v. State, 148 S. 
AV. 589, 67 Tex.Cr. 108—Bailey v. 
State, 144 S.W. 996, 65 Tex.Cr. 1— 
Treadway v. State, 144 S.W. 655, 
65 Tex.Cr. 208—Stacy v. State, 110 
S.W. 901, 53 Tex.Cr. 461—Earles v. 
State, 106 S.W. 138, 52 Tex.Cr. 140 
—Gabler v. State, 95 S.W’’. 521, 49 
Tex.Cr. 623—Pettis v. State, 81 S. 
W’. 312, 47 Tex.Cr. 66--Priday v. 
State, Cr., 79 S.W. 815—^Washing¬ 
ton V. State, 79 S.W. 811, 46 Tex.Cr. 
134 —Foster v. State, 74 S.W. 29, 
45 Tex.Cr. 98—Cecil v. State, 72 S. 
W. 197, 44 Tex.Cr. 450—Seely v. 
State, 63 S.W. 309, 43 Tex.Cr. 66— 
Patterson v. State, Cr., 60 S.W. 
557—Winfrey v. State, 56 S.W. 919, 
41 Tex.Cr. 538—Guerrero v. State, 
53 S.W. 119, 41 Tex.Cr. 161—Moore 
V. State, 50 S.W, 942, 40 Tex.Cr. 439 
—Goodall V. State, Cr., 47 S.W', 359 
—Mitchell V. State. 41 S.W. 816, 38 
Tex.Cr. 170—Brittain v. State, Cr., 
40 S.AV. 297—Barry v. State, 39 S. 
W'. 692, 37 Tex.Cr. 302—Fitzpatrick 
V. State, 38 S.AV. 806, 37 Tex.Cr. 20 
—Sargent v. State, 33 S.W. 364, 35 
Tex.Cr. 325—Jackson v. State, 21 
S.AV. 367, 31 Tex.Cr. 553, (first 

case)—Logan v. State, 17 Tex.App. 
50—Graves v. State, 14 Tex.App, 
113. 

Utah.—State v. Mortensen, 73 P. 562, 
633, 26 Utah 312. 

Vt.—State V. Stacy, 160 A. 257, 104 
'Vt. 379, motion denied 160 A. 747, 
104 Vt. 379—State v. Bean, 60 A. 
807, 77 Vt. 384. 

Wash.—State v. Martin, 30 P.2d 660, 
176 W’-ash. 637. 

W'yo.—Foley v. State, 72 P. 627, 11 
Wyo. 464—Gustavenson v. State, 68 
P. 1006, 10 Wyo. 300—Foley v. 
State, 72 P. 627, 11 Wyo. 464. 
Coroner’s iminest 

Although it would he more regular, 
on a murder trial, to offer the coron¬ 
er’s inquest in the first place, to 
prove the cause of death, questions 
asked the coroner regarding the 
cause of death do not constitute prej¬ 
udicial error, where they do not con¬ 
tradict or add anything to the in¬ 
quest, which is afterward introduced. 
—State V. Montgomery, 46 So. 997, 
121 La. 1005. 

57. Ala.—Brothers v. State, 183 So. 
433, 236 Ala. 448—Robinson v. 

State, 176 So. 812, 235 Ala. 7, deny¬ 
ing certiorari 176 So. 811, 27 Ala. 
App. 577—Johnson v. State, 53 So. 
769, 169 Ala. 10—Crumpton v. 

State, 52 So. 605, 167 Ala. 4. 


Ark.-Thomas v. State, 257 S.W. 376, 
161 Ark. 644—WTiitley v. State, 169 
S.W”. 9'52. 114 Ark. 243. 

Ga.—Padgett v. State, 168 S.E. 53, 
176 Ga. 314—Manchester v. State, 

155 S.E. 11, 171 Ga. 121—Tanner v. 
State, 130 S.E. 64, 161 Ga. 193— 
Crawley v. State, 104 S.E. 410, 150 
Ga. 586—Andrews v. State, 88 S.E. 
194, 145 Ga. 14—De Vere v. State, 
164 S.E. 485, 45 Ga.App. 330. 

Ill.—People V. Thomas, 112 N.B. 354, 
272 Ill. 558. 

Iowa.—State v. Burris, 198 N.W. 82, 
198 Iowa 1156. 

Kan.—State v. Barnett, 137 P.2d 133, 

156 Kan. 746—State v. Abrams, 223 

P. 301, 115 Kan. 520—State v. 

Young, 200 P. 285, 109 Kan. 526— 
State V. Van Wormer, 173 P. 1076, 
103 Kan. 309, rehearing denied 180 
P. 450, 103 Kan. 309. 

Ky.—^Williams v. Commonwealth, 152 
S.W.2d 967, 287 Ky. 253—Williams 
V. Commonwealth, 125 S.AV.2d 221, 
276 Ky. 754—^Adams v. Common¬ 
wealth, 120 S.W.2d 237, 274 Ky. 
714—Dial V. Commonwealth, 109 
S.W.2d 41, 270 Ky. 78—Hacker v. 
Commonwealth, 81 S.W.2d 596, 258 
Ky. 768—Payne v. Commonwealth, 
75 S.W,2d 14, 255 Ky. 533—Combs 
V. Commonwealth, 58 S.W.2d 663, 
248 Ky. 456—Jarvis v. Common¬ 
wealth, 43 S.AV.2d 2. 240 Ky. 716— 
Stegall V. Commonwealth, 36 S.W. 
2d 338, 237 Ky. 694—Cochran v. 
Commonwealth, 33 S.W.2d 30, 236 
Ky. 284—Tackett v. Common¬ 
wealth, 17 S.W.2d 241, 229 Ky. 312 
—Holcomb V. Commonwealth, 269 
S.W. 349, 207 Ky. 372—Miller v. 
Commonwealth, 194 S.W. 320, 175 
Ky. 241, 

La.—State v. Bernard, 61 So. 528, 

132 La. 463. 

Miss.—Williams v. State, 195 So. 338, 
188 Miss. 381—Gee v. State, 185 So. 
203, 183 Miss. 697—McClellan v. 
State, 184 So. 307, 183 Miss. 184— 
Coward v. State, 131 So. 254, 158 
Miss. 705. 

Mo.—State v. Francis, 52 S.W.2d 5-52, 
330 Mo. 1205—State v. Kretschmar, 

133 S.W. 16, 232 Mo. 29—State v. 
Kennedy, 106 S.W. 57, 207 Mo. 528. 

N.J.—State V. Tomaini, 191 A. 870, 
118 N.J.Law 162. 

N.T.—People v. Del Vermo, 85 N.E. 

690, 192 N.Y. 470, 23 N.Y.Cr. 1. 
N.C.—State v. Sheffield, 174 S.E. 105, 
206 N.C. 374—State v. McKinnon, 
150 S.E. 25, 197 N.C. 576—State v. 
Foster, 90 S.E. 785, 172 N.C. 960— 
State v. Heavener, 83 S.E. 732, 168 
N.C. 156. 

Pa.—Commonwealth v. Zervas, 153 A 
767, 302 Pa. 510. 

Tex.—Villareal v. State, 146 S.W.2d 
■406, 140 Tex.Cr. 675—Layes v. 

State, 113 S.W.2d 909, 133 Tex.Cr. 
627—Moore v. State, 78 S.W.2d 189, 
127 Tex.Cr. 637—Forrester v. State, 
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4 S.W.2d 966, 109 Tex.Cr. 361— 
Reynolds v. State, 274 S.W. 974, 
101 Tex.Cr. 192—Bowlin v. State, 
248 S.W. 396, 93 Tex.Cr. 452— 
Hughes V. State, 245 S.W. 440, 92 
Tex.Cr. 650—McGowen v. State, 164 
S.W. 999, 73 TexCr. 112—^Arnwine 

V. State, 114 S.W. 796, 54 Tex.Cr. 
■213, followed in 114 S.W. 802. 

Erroneous admission of evidence held 
harmless 

(1) As to accused's habit of carry¬ 
ing a pistol. 

Ark.—Davidson v. State, 160 S.W. 
38-5, 109 Ark. 450. 

Ky.—^Pack v. Commonwealth, 8 S.W. 
2d 422, 225 Ky. 340. 

(2) As to prior conversations or 
statements by accused. 

Ala.—Dumas v. State, 49 So. 224, 159 
Ala. 42, 133 Am.S.R. 17. 

Ky.—Shelton v. Commonwealth, 6 S. 

W. 2d 1094, 224 Ky. 671—Sizemore 
v. Commonwealth, 293 S.W. 1085, 
219 Ky. 505—Stanifer v. Common¬ 
wealth, 283 S.W. 84, 214 Ky. 280. 

Tex.—Earles v. State, 106 S.W. 138, 
52 Tex.Cr. 140. 

W.Va.—State v. Martin, 114 S.E. 876, 
92 W.Va. 514. 

(3) As to prior conversations or 
statements by deceased. 

Ga.—Mars v. State, 135 S.E. 410, 163 
Ga. 43. 

Iowa.—State v. Russo, 188 N.W. 660, 
193 Iowa 992. 

Kan.—State v. Van Wormer, 173 P. 
1076, 103 Kan. 309, rehearing de¬ 
nied 180 P. 450, 103 Kan. 309. 

Ky.—Jones v. Commonwealth, 62 S. 
W.2d 56, 250 Ky. 217—Burkheart 
V. Commonwealth, 53 S.W.2d 361, 
245 Ky. 184—Bates v. Common¬ 
wealth, 225 S.W. 1085, 189 Ky. 727. 
Mo.—State v. Todd, 92 S.W. 674, 194 
Mo. 377. 

N.Y.—People v. Becker, 109 N.E. 127, 
■215 N.Y. 126, Ann.Cas.l917A 600, 
33 N.Y.Cr. 93, reargument denied, 
109 N.E. 1086, 215 N.Y. 721—People 

V. Gambaro, 92 N.E. 212, 199 N.Y. 
511. 

Va.—Jarrell v. Commonwealth, 110 
S.E. 430, 132 Va. 5-51. 

(4) As to threats by accused. 

Ala.—Mo ton v. State, 69 So. 235, 13 

Ala.App. 43. 

Colo.—Self ridge v. People, 100 P. 591, 
45 Colo. 275. 

Ky.—Jarvis v. Commonwealth, 43 S. 

W. 2d 2. 240 Ky. 716—Ferguson v. 
Commonwealth, 34 S.W.2d 959, 237 
Ky. 93—^Waters v. Commonwealth, 
298 S.W. 1078, "221 Ky. 433. 

N.C.—State v. Bright, 2 S.E.2d 541, 
215 N.C. 537—State v. Wishon, 153 
S.E. 395, 198 N.C. 762. 

Okl.—Carroll v. State, 215 P. 797, 24 
Okl.Cr. 26. 

W.Va.—State v. Davis, .82 S.E. 525, 

74 W.Va. 657. 

58. Ala.—Underwood v. State, 193 
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Error in the admission of improper or incompe¬ 
tent evidence will be regarded as harmless, and not 
ground for reversal of a conviction, where such ev¬ 
idence was refuted by other competent evidence,®® 


or was favorable or beneficial to accused;®® or 
where other evidence of the same or similar import 
was admitted without objection or where the im¬ 
proper evidence was admitted subject to motion to 


So. 155, 239 Ala. 29—Streety v. 
State, 51 So. 415, 165 Ala. 71— 
James v. State, S6 So. 131, 17 Ala. 
App. 490—Turner v. State, S5 So. 
S49. 17 Ala.App. 514. 

Ark.—Higgs v. State, 264 S.W. S59, 
165 Ark. 613. 

Cal.—People v. Darrow, 29S P. 1, 212 
Cal. 167—People v. Adams, 245 P. 
521. 19S Cal. 454. 

Ga.—^W'estberry v. State, 164 S.E. 905, 
175 Ga. 115—Knowles v. State, 142 
S.E. 676, 166 Ga. 1S2—Crawley v. 
State. 104 S.E. 410, 150 Ga. 5S6— 
Shealy v. State, 74 S.E. 6S9, 13S 
Ga. 2Z. 

Ill.—People V. Matbeson, 26 X.E.2d 
465, 373 Ill. 374—People v. Cash, 
157 K’.E. 76, 326 Ill. 104—People v. 
White, 143 N.E. 108, 311 Ill. 336. 
Ind.—Hicks v. State, 11 X.E 2d 171, 
213 Ind. 277, certiorari denied 
Hicks V. State of Indiana, 5S S.Ct. 
951, 304 U.S. 564, 52 L.Ed. 1531— 
McCutcheon v. State, 155 N.E. 544, 
199 Ind. 247. 

Iowa.—State r. Hessenius, 146 N.W. 

58, 165 Iowa 415, L.IIA.1915A 1078. 
Ky.—^^Vood V. Commonwealth, 70 S. 
W.2d 677, 253 Ky. 794—Randolph v. 
Commonwealth, 49 S.W.2d 340, 243 
Ky. 552—Keller v. Commonwealth, 
20 S.W.2d 908, 230 Ky. S15. 

Mo.—State v. 31yers, 94 S.W. 242, 
198 Mo. 225. 

Ner.—State v. Roberts, <82 P. 100, 28 
Nev. 350. 

Or.—State v. McCarthy, 83 P.2d 801, 
160 Or. 196—State v. Jordan, 26 
P.2d 558, 146 Or. 504, affirmed 30 
P.2d 751, 146 Or. 504. 

Pa.—Commonwealth v. Scott, 130 A. 
317, 284 Pa. 159. 

Tex.—Wilson v. State, 79 S.W.2d 852, 
128 Tex.Cr. 175—Jefferson v. State, 
26 S.W.2d 1064, 114 Tex.Cr. 489— 
Washington v. State, 21 S.W.2d 
524, 113 Tex.Cr. 291—Webster v. 
State, 289 S.W. 689, 105 Tex.Cr. 
600—Newells v. State, 272 S.W. 
492, 100 Tex.Cr. 261—Cook v. State, 
235 S.W. 875, 90 Tex,Cr. 424— 

Porter v. State, 215 S.W. 201, 86 
Tex.Cr. 23—Tinsley v. State, 106 
S.W. 347, 52 Tex.Cr. 91—Lyles v. 
State, 86 S.W. 763, 48 Tex.Cr. 119. 
Va.—^McReynolds v. Commonwealth, 
15 S.E.2d 70, 177 Va. 933. 

Wis.—Hedger v. State, 128 N.W. 80, 
144 Wis. 279. 

XSnoneoiLS admission of evidence held 
harmless 

(1) As to conversation between 
third persons. 

Ky.—Sizemore v. Commonwealth, 42 
S.W.2d 328, 240 Ky. 279. 

Mo.—State v. Todd, ■225 S.W. 909. 
Wis.—^Hedger v. State, 128 N.W. 80, 
144 Wis. 279. 


• (2) As to conduct and statements 

of accused while awaiting trial for 
murder.—McCutcheon v. State, 155 N. 
E. 544, 199 Ind. 247. 

(3) As to subsequent statements 
by accused. 

Ala.—Kennedy v. State, 62 So. 49, 
182 Ala. 10—Streety v. State, 51 
So. 415, 165 Ala. 71. 

Ark.—Bowen v. State, 140 S.W. 28, 
100 Ark. 232. 

Ky.—Conn v. Commonwealth, 53 S.W. 
2d 931, 245 Ky. 583—Colley v. Com¬ 
monwealth, 24 S.W.2d 280, ‘232 Ky. 
590. 

Minn.—State v. Toungquist, 223 N.W. 
917, 176 Mmn. 562. 

(4) In prosecution for murder of 
deputy sheriff, pursuant to conspira¬ 
cy by miners’ union, evidence that 
number of men joined union on Sun¬ 
day following killing, and that others 
than miners were permitted to join. 
—Reynolds v. Commonwealth, 61 S. 
W.2d 2SS, 249 Ky. 644. 

59. Tex.—White v. State, 84 S.W.2d 
465, 129 Tex.Cr. 59—House v. State, 
81 S.W.2d 708, 128 Tex.Cr. 404— 
Floyd v. State, 36 S.W.2d 739, 117 
Tex.Cr. 3S4. 

Improper mentioxL of jealousy as 
motive of accused is harmless where 
accused's confession discloses an en¬ 
tirely different motive.—Common¬ 
wealth V. Marshall, 135 A, 301, '287 
Pa. '512. 

Improper questions asked accused 
on cross-examination, to which no 
objection was made, are harmless 
where his answers exonerate him 
from any fault in the matter in¬ 
quired about.—James v. State, 164 S. 
W. 743, 112 Ark. 607. 

60. Ala.—^Whetstone v. State, 113 
So. 494, 22 Ala.App. 120, certiorari 
denied 113 So. 495. 216 Ala 474— 
Adkinson v. State, 107 So. 323, 21 
Ala.App. 264—Moulton v. State, 98 
So. 709, 19 Ala App. 446, certiorari 
denied Ex parte Moulton, 98 So. 
715, 210 Ala 656. 

Ark.—Gribble v. State, 75 S.W.2d 660, 
189 Ark. 805. 

Ind.—Plannigan v. State, 134 N.E. 
SS5. 192 Ind, 19. 

Ind.—Driggers v. U. S., 104 S.W. 
1166, 7 Ind.T. 752, reversed on oth¬ 
er grounds 95 P. 612, 21 Okl. 60, 1 
OkLCr. 167, 129 AiaS.R. 823, 17 
Ann.Cas. 66. 

Ky.—Fleenor v. Commonwealth, 75 S. 
W.2d 1, 255 Ky. 526—Lester v. 
Commonwealth, 40 S.W.2d 306, 239 
Ky. 703—Meade v. Commonwealth, 
16 S,W.2d 1016, 229 Ky. 207—Wood¬ 
ard v. Commonwealth, 14 S.W.2d 
773, 228 Ky. 254. 
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Mo.—State v. Smith, 256 S.W. 1025. 
N.C.—State v. Stone, 169 S.E. 277, 
204 N.C. 666. 

Tex.—Mangum v. State, 139 S.W.2d 
94, 139 Tex.Cr. Ill—Hampton v. 
State, 135 S.W.2d 122, 138 Tex,Cr. 
271—Howard v. State, 298 S.W. 
587, 107 Tex.Cr, 585—Rice v. State, 
112 S.W. 299, 54 Tex.Cr. 149. 
Wash.—State v. Churchill, 100 P. 309, 
52 Wash. ‘210. 

Evidence held favorable 

(1) As to threats by deceased. 

Ala.—Hyche v. State, 113 So. 644, 

22 Ala.App. 176, certiorari denied 
114 So. 906. 217 Ala. 114—Erwin 

V. State, 100 So. 79, 19 Ala.App. 
658. 

Fla.—Shepard v. State, 144 So. 894, 
107 Fla. 358. 

Ill.—People V. Laures, 124 N.E. 585, 
289 Ill. 490. 

(2) Testimony of deceased's son 
that deceased upbraided son for be¬ 
ing drunk before following him and 
accused to scene of homicide, as 
tending to show anger on part of de¬ 
ceased and to establish that deceased 
was the aggressor in the difficulty 
which followed.—^V^oodall v. Com¬ 
monwealth, 50 S.W.2d 939, 244 Ky. 
320. 

Testimony that accused never 
came without a gun, in a prosecution 
for killing a mother-in-law, although 
erroneous, is beneficial rather than 
prejudicial, since it tends to prove 
that accused did not arm himself 
for the purpose of killing, but that 
he was merely accustomed to carry a 
pistol.—Pack V. Commonwealth, 8 S. 
W.2d 422, 225 Ky. 340. 

61. Ala.—Blair v. State, 99 So. 314, 
211 Ala. 53—Snyder v. State, 104 
So. 140, 20 Ala.App. 570. 

Ark.—Goynes v. State, 42 S.W.2d 406, 
184 Ark. 303—Owens v. State, 252 
S.W. 25, 159 Ark. 503—Graves v. 
State, 243 S.W. 855, 155 Ark. 30— 
Benton v. State, 94 S.W. 6SS, 78 
Ark. 284. 

Cal.—People v. Hendricks, 18 P.2d 
715, 129 Cal.App. 156. 

Ga.—Irwm v. State, 22 S.E.2d 499. 
Ill.—People V. Laures, 124 N.E. 585, 
289 Ill. 490. 

Ky.—Dial v. Commonwealth, 109 S. 

W. 2d 41, 270 Ky. 78—Shelton v. 
Commonwealth, 75 S.W. 2d 494, 255 
Ky. 745—Hudson v. Common¬ 
wealth, 61 S.W.2d 874, 249 Ky. 845. 

La.—State v. Avery, 145 So. 535, 176 
La. 264. 

Mass.—Commonwealth v. Simpson, 
13 N.E.2d 939, 300 Mass. 45, cer¬ 
tiorari denied Simpson v. Common¬ 
wealth of Massachusetts, 58 S.Ct. 
950, 304 U.S. 565, -82 L.Ed. 1531. 
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rule it out, and no such motion was made;®2 or 
where accused’s guilt was established conclusively, 
or beyond a reasonable doubt, by other competent 
evidence.®^ 

Particular kinds of evidence. The erroneous ad¬ 
mission of evidence has been held harmless, within 


the meaning of the above rules, with respect to 
opinion evidence,®^ hearsay evidence,®® or with re¬ 
spect to improper evidence of the character or repu¬ 
tation of accused®® or of deceased.®^ The errone¬ 
ous admission in evidence of diagrams,®® photo- 
graphs,®^ articles of clothing worn by deceased or 
another person,"^® or the erroneous admission in ev- 


Minn.— state v. Findlin^, 144 N.W. 
142, 123 Minn. 413, 49 L..R.A.,N.S., 
449. 

3\Io.—State v. Cade, 34 S.W.2d 82, 326 
Mo. 1132. 

X.H.—State v. Harmon 188 A. 8, 88 
N.H. 267. 

KC.—State v. Bright, 2 S.E.2d 541, 
215 N.C. 537. 

K.I.—State V. Di Noi, 195 A. 497. 59 

R. I. 348, reargument denied 196 A. 
795, 60 R.L 37. 

Tex.—Davis v. State, 146 S.W.2d 994, 

140 Tex.Cr. 597—Wilson v. State, 
145 S.W.2d 890, 140 Tex.Cr. 421— 
Walker v. State, 135 S.W.2d 992, 
138 Tex.Cr. 343—^Hampton v. State, 
135 S.W.2d 122, 138 Tex.Cr. 271— 
Henderson v. State, 106 S.W.2d 291, 
132 Tex.Cr. 596—Scott v. State, 105 

S. W.2d 242, 132 Tex.Cr. 517—Het- 
tich V. State, 95 S.W.2d 113, 130 
Tex,Cr. 580—Clyburn v. State, 90 
S.W.2d 248. 129 Tex.Cr. 681—Lang¬ 
ley V. State, 86 S.W.2d 755, 129 Tex, 
Cr. 254—Miller v. State. 84 S.W.2d 
459, 129 Tex.Cr. 166—Rayburn v. 
State, 81 S.W.2d 96, 128 Tex.Cr, 
257—Cobb V. State, 77 S.W.2d 667, 
127 Tex.Cr. 504—Metz v. State, 74 
S.W.2d 1025, 127 Tex.Cr. 126—Cupp 
V. State, 74 S.W.2d 701, 127 Tex. 
Cr. 10—Lewis v. State. 65 S.W.2d 
771, 125 Tex.Cr. 66—Hill v. State, 
59 S.W.2d 411, 123 Tex.Cr. 552— 
West V. State. 34 S.W.2d 253, 116 
Tex.Cr. 468—Whiteside v. State, 29 
S.W.2d 399, 115 Tex.Cr. 274—Up¬ 
ton V. State, Cr., 20 S.W.2d 794— 
Goolsby V. State, 15 S.W.2d 1052, 
112 Tex.Cr. 216—Jackson v. State, 
278 S.W. 199, 102 Tex.Cr. 389. 
Restatement of fact already relat¬ 
ed without objection by accused is 
not reversible error, especially where 
no specific objection to question eli¬ 
citing restatement was made.—State 
V. Harmon, 188 A. 8, 88 N.H. 267. 

62. Ga.—Irwin v. State, 22 S.E.2d 
499—Moore v. State, 20 S.E.2d 403, 
193 Ga. 877—Black v. State, 199 
S.E. 810, 187 Ga. 136. 

63. Ala.—Scott v. State, 141 So. 260, 
25 Ala.App. 60, certiorari denied 

141 So. 262, 224 Ala. 561. 

Cal.—People v. Sutton, 62 P.2d 397, 
17 Cal.App.2d 561. 

Fla.—Patrick v. State, 158 So. 101, 
117 Fla. 432—Collins v. State, 102 
So. 880, 88 Fla. 578. 

Ill.—People V. Stokes, 165 N.E. 611, 
334 Ill. 200—People v. Shader, 157 
N.E. 225, 326 Ill. 145—People v. 
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Cleminson, 95 N.E. 157, 250 Ill. 
135. 

Hy.—Farley v. Commonwealth, 291 
S.W. 734, 218 Ky. 435. 

Miss.—Mitchell v. State, 170 So. 534, 
176 Miss. 873. 

Tex.—Deuran v. State, 115 S.W.2d 
945, 134 Tex.Cr. 433—McCuin v. 
State, 87 S.W.2d 1101, 129 Tex.Cr. 
434—House v. State, 81 S.W.2d 708, 
128 Tex.Cr. 404—^Webster v. State, 
289 S.W. 689, 105 Tex.Cr. 600— 
Johnson v. State, 252 S.W. 554, 95 
Tex.Cr. 269. 

64. Ga.—Jefferson v. State, 192 S.E. 
644, 56 Ga.App. 383. 

Ky.—Jackson v. Commonwealth, 96 
S.W.2d 1014, 265 Ky. 295. 

Nev.—State v. Jackman, 104 P. 13, 
31 Nev. 511. 

Tex.—Graves v. State, 124 S.W. 676, 
58 Tex.Cr. 42. 

Opinion of physician 

Colo.—^Van Wyk v. People, 99 P. 1009, 
45 Colo. 1. 

Mo.—State v. Ring, 141 S.W.2d 57, 
346 Mo. 290. 

Tex.—Graves v. State, 124 S.W. 676, 
58 Tex.Cr. 42. 

Harmless or prejudicial error in ad¬ 
mission of opinion evidence in 
criminal cases generally see Crim¬ 
inal Law § 1915 g. 

65. Ark.—^Vick v. State, 165 S.W. 
287, 112 Ark. 607—Strong v. State, 
109 S.W. 536, 85 Ark. 536, 14 Ann. 
Cas. 229. 

Cal.—People v. Weber, 86 P. 671, 149 
Cal. 325. 

Ill.—People V. Matheson, 26 N.E.2d 
465, 373 Ill. 374. 

Ky.—Howard v. Commonwealth, 5 S. 
W.2d 1056, 224 Ky. 224. 

Mo.—State v. Benson, 142 S.W.2d 52, 
346 Mo. 497. 

Tex.—Nelson v. State, 270 S.W. 865, 
99 Tex.Cr. 564. 

Va.—Drinkard v. Commonwealth, 183 
S.E. 251, 165 Va. 799. 

Harmless or prejudicial error in 
admission of hearsay evidence in 
criminal cases generally see Crim¬ 
inal Law § 1915 h. 

66. Ark.—Owens v. State, 278 S.W. 
3, 169 Ark. 1188. 

Ill.—People V. Zachary, 141 N.E. 732, 
310 Ill. 351. 

Okl.—Carroll v. State, 215 P. 797, 24 
OkLCr. 26. 

Tex.—Kelley v. State, 112 S.W.2d 470, 
133 Tex,Cr. 460. 

67. Ala.—Lowman v. State, 52 So. 
638, 167 Ala. 57. 
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Ariz.—Lawrence v. State, 240 P. 863, 
29 Ariz. 247, rehearing denied 241 
P. 511, 29 Ariz. 318, certiorari de¬ 
nied 46 S.Ct. 201, 269 U.S. 585, 70 
LEd. 425. 

Cal.—People v. Hoffman, 248 P. 504, 
199 Cal. 155. 

N.M.—State v. McCabe, 70 P.2d 758, 
41 N.M. 428. 

S.C.—State V. Williams, 118 S.E. 783, 

Tex.—Elliott V. State, 117 S.W.2d 
777, 135 Tex.Cr. 133—Nami v. 

State, 263 S.W. 595, 97 Tex.Cr. 522 
—Patterson v. State, 221 S.W. 596, 
87 Tex.Cr. 95—Barnett v. State, 
176 S.W. 580, 76 Tex.Cr. 555. 
Evidence of deceased’s good char¬ 
acter, although error, is not prejudi¬ 
cial, where it is given in answer to 
contrary showing by accused.— 
Sparks v. Commonwealth, 268 S.W. 
796, 207 Ky. 117. 

Enlistment record and discharge 
The admission in evidence of the 
enlistment record and discharge of 
the deceased from United States 
army, to rebut evidence introduced 
by accused attacking the general 
character of deceased for peace and 
as a law^-abiding citizen, is not re¬ 
versible error.—Gross v. State, 222 
P. 275, 26 Okl.Cr. 105. 

68. Cal.—People v. Zachary, 134 P. 
1005, 22 Cal.App. 47-5. 

69. Arlc,—Tillman v. State, 166 S.W. 
582, 112 Ark. 236. 

Cal.—People v. Williams, 95 P.2d 
456, 14 Cal.2d 532—People v. Sis¬ 
son, 36 P2d 116, 1 Cal.2d 510— 
People V. Zachary, 134 P. 1005, 22 
Cal.App. 475. 

70. Ark.—Deatherage v. State, 108 
S.W.2d 904, 194 Ark. 513. 

Ky.—Bruner v. Commonwealth, 9 S. 

W.2d 1080, 225 Ky. 713. 

30 C.J. p 442 note 51. 

Identification 

In murder prosecution, admission 
of victim's clothing and of expert tes¬ 
timony that discolorations on cloth¬ 
ing were powder marks and that 
holes therein were points of entrance 
of bullets, having general effect of 
showing that slayer was close to vic¬ 
tim at time of shooting, was not re¬ 
versible error because of lack of 
proper identification of clothing and 
because it was not shown that cloth¬ 
ing was in same condition when ex¬ 
amined by expert as when removed 
from body, where sole issue was 
whether shooting was justified.— 
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idence of other articles,or of documents or let¬ 
ters,"- is not prejudicial or ground for reversal if 
such evidence has had no influence in bringing about 
a conviction or in enhancing the punishment. 

Rulings on objections to questions. If not preju¬ 
dicial, error of the court in ruling on objections to 
the asking of improper questions,^- 3,5 in overrul¬ 
ing an objection,"^ or in failing or refusing to 
strike improper evidence,is also harmless and 
not ground for reversal. 


Prejudicial errors. In a prosecution for homi¬ 
cide, as in other criminal prosecutions, accused has 
a right to have his guilt or innocence determined 
free from incompetent evidence;*^® and, if under 
the facts and circumstances of the case, the evi¬ 
dence erroneously admitted may have operated to 
the prejudice of accused, or deprived him of a fair 
trial, it requires a reversal of a conviction in a 
prosecution for assault with intent to murder or 
kill,or in a prosecution for manslaughter or mur¬ 
der,as where the case is a close one on the evi- 


Deatherage v. State, lOS S.W.2d 904, 
194 Ark. 513. 

Shoes worn hy accused 
Miss.—Irby v. State, 185 So. 812, 1S6 
Miss. 161. 

71. Ky.—Terrell v. Commonwealth, 
240 S.W. 81, 194 Ky. 60S. 

X.T.—People v. Hill, 91 N.E. 272, 198 
]Sr.Y. 64. 

72. Fla.—Coston v. State, 198 So. 

467, 144 Fla. 676—Forehand v. 

,State, 177 So. 550, 130 Fla. 355. 

.Ga.,—Cason v. State, 68 S.E. 554, 134 
Ga. 786. 

-Utah.—State v. Woods. 220 P. 215, 
62 Utah 397. 

ITotes written by accused to party in¬ 
dicted as principal 
In prosecution for murder by pois¬ 
oning of liquor resulting in death 
of person, admission of notes writ¬ 
ten in jail by accused to party in¬ 
dicted as a principal in the murder, 
which notes advised party not to 
talk to sheriff or others and re¬ 
minded party of purported facts, and 
striking of accused’s statement, while 
testifying as to the notes, that there 
was no admission of any crime in 
any of the notes, was not reversible 
error.—Coston v. State, 198 So. 467, 
144 Fla. 676. 

73. Ala.—Redus v. State, 9 So.2d 
914—Hembree v. State, 110 So. 171, 
21 Ala.App. 577, certiorari denied 
110 So. 172, 215 Ala. 246. 

Cal.—People v. Vaughan, 166 P. 1031, 
34 CaLApp. 16—People v. Duncan, 
96 P. 414, 8 CaLApp. 186. 

Ill.—People V. Herbert, 196 N.E. 821, 
361 Ill. 64—People v. Zachary, 141 
N.E. 732, 310 Ill. 351. 

Okl.—^Anderson v. State, 91 P.2d 794, 
66 OkLCr. 291. 

Harmless error in rulings on objec¬ 
tions to Questions in criminal cases 
generally see Criminal Law § 1914. 

74. Ala.—^Hill V. State, 41 So. 621, 
146 Ala. 51—^Austin v. State, 40 
So. 989, 145 Ala. 37—Hamlett v. 
State, 96 So. 371, 19 Ala.App. 218— 
Clark V. State, 91 So. 328, 18 Ala. 
App. 209, certiorari denied 91 So. 
921, 207 Ala. 710—Watkins v. State, 
82 So. 628, 18 Ala.App. 3—Moton v. 
State, 69 So. 235,' 13 Ala.App. 43. 

Cal.—People v. Wilson, 215 P. 565. 


61 CaLApp. 611—^People v. Bond, 
109 P. 150, 13 CaLApp. 175. 

Mo.—State v. Myers, 94 S.W. 242, 198 
Mo. 225. 

N.D.—State v. Swift, 208 N.W. 388, 
53 N.D. 916. 

Tex,—Hamilton v. State, 201 S.W. 

1009, S3 Tex.Cr. 90. 

Wis.—Hedger v. State, 128 N.W. 80. 
144 Wis. 279. 

75 . Cal.—People v. Cyty, 106 P. 257, 
11 CaLApp. 702. 

Colo.—Self ridge v. People, 100 P. 591, 
45 Colo. 275. 

S.C.—State V. Griggs, 192 S.E. 360, 
184 S.C. 304. 

Tex.—Sendejar v. State, 129 S.W.2d 
1144, 137 Tex.Cr. 399—McCuin v. 
State, 87 S.W.2d 1101, 129 Tex.Cr. 
434. 

As to corpus delicti 
Where proof was sufficient in mur¬ 
der prosecution to authorize trial 
court to submit question of corpus 
delicti to jury, overruling accused’s 
objections to the evidence based on 
failure to show the corpus delicti is 
not reversible error, whether such 
objections came before or after the 
corpus delicti had been established. 
—^iMcDowell V. State, 189 So. 183, 238 
Ala. 101. 

76 . Ill.—People v. Cassler, 163 N.E. 
430, 332 Ill. 207. 

77 . Ala.—Phillips v. State, 49 So. 
794, 161 Ala. 60. 

Fla.—Herring v. State, 154 So. 187, 
114 Fla. 156. 

La.—State v. Johnson, 101 So. 250, 
156 La. 875. 

Evidence that accused had deadly 
weapons on. his person, when arrest¬ 
ed, nearly a month after the assault, 
is prejudicial error.—People v. Yee 
Fook Din, 39 P. 530, 106 Cal. 163. 
7 & U.S. — Young V. U. S., C.C.A.Tex., 
97 P.2d 200, 117 A.L.R. 316, re¬ 
hearing denied 97 F.2d 1023. 

Ala.—^Robinson v. State, 191 So. 655, 
238 Ala. 441, denying certiorari 191 
So. 649, 29 Ala.App. 47—^Abernathy 
V. State, 29 So. 844, 129 Ala. 85— 
Baker v. State, 26 So. 194, 122 .41a. 
1—Pendley v. State, 128 So. 589, 
23 Ala.App. 539—Gladden v. State, 
125 So. 398, 23 Ala.App. 416—Vint- 
son v. State, 115 So. 695, 22 Ala. 
App. 338—Gilbert v. State, 100 So. 
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566, 20 Ala.App. 28—Hardaman v. 
State, 78 So. 324, 16 Ala.App. 108. 

Ark.—^Levy v. State, 68 S.W. 485, 
70 Ark. 610—Redd v. State, 40 S. 
W. 374, 63 Ark. 457. 

Ga.—Miller v. State, 124 S.E. 195, 
158 Ga. 697—Mitchell v. State, 109 
S.E. 357, 152 Ga. 375. 

Ill.—^People V. Carter, 158 N.E. 436, 
327 Ill. 223. 

Ind.—Brown v. State, 189 N.E. 133, 
206 Ind. 223—Stalcup v. State, 45 
N.E. 334, 146 Ind. 270. 

Iowa.—State v. Brooks, 186 N.W. 46, 
192 Iowa 1107—State v. Brazzell, 
150 N.W. 683, 168 Iowa 480. 

Ky.—Adams v. Commonwealth, 120 
S.W.2d 237, 274 Ky. 714—Shep¬ 
herd V. Commonwealth, 252 S.W. 
139, 200 Ky. 25—Wilson v. Com¬ 
monwealth, 121 S.W. 430. 

La.—State v. Lazarone, 57 So 532, 
130 La. 1. 

Md.—Cross V. State, 86 A. 223, 118 
Md. 660. 

Mich.—People v. Johnson, 152 N.W. 
1096, 186 Mich. 516—People v. Con¬ 
nelly, 122 N.W. 80, 157 Mich. 260— 
People V. Thompson, 81 N.W. 344, 
122 Mich. 411. 

Miss.—Tabor v. State, 56 So. 171, 99 
Miss. 830. 

Mo.—State v. Ruffin. 126 S.W.2d 218, 
344 Mo. 301—State v. Frame, 204 S. 
W. 8—State v. Brown, 87 S.W. 519, 
188 Mo. 451. 

N.Y.—People V. Zackowitz, 172 N.E. 
466, 254 N.Y. 192—People v. Soper, 
153 N.E. 433, 243 N.Y. 320—People 
V. Montgomery, 68 N.E. 258, 176 
N.Y. 219, 17 N.Y.Cr. 503—People 
V. Smith, 64 N.E. 814; 172 N.Y. 210, 
17 N.Y.Cr. 39. 

Pa.—Commonwealth v. Crowley, 26 
Pa. Super. 124. 

S.C.—State V. Underwood, 120 S.E. 
719, 127 S.C. 1. 

Tex.—Bell v. State, 65 S.W.2d 303, 
124 Tex.Cr. 676—Teague v. State, 
49 S.W.2d 456, 120 Tex.Cr. 479— 
Deckard v. State, 40 S.W.2d 127, 
118 Tex.Cr. 414—^Waters v. State, 
192 S.W. 778, 80 Tex.Cr. 573—Pace 
V. State, 124 S.W. 949, 58 Tex.Cr. 
90—Gaines v. State, 127 S.W. ISIr 
58 Tex.Cr. 631—Jennings v. State, 
57 S.W. 642, 42 Tex.Cr. 78—Wil¬ 
liams V. State, 51 S.W. 224, 40 Tex. 
Cr. 565. 
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dence,"^ or where the jury might draw unauthorized 
inferences from the evidence erroneously received, 
and might have been and very probably were influ¬ 
enced thereby in determining on their verdict,SO and 
in arriving at a different verdict, with a greater 
punishment, than in all probability they would have 
given had the improper evidence not been admit¬ 
ted,as where the evidence was palpably errone¬ 
ous and carried with it an insidious, injurious, and 
unfair inference against accused.S2 


§ 425 

b. Pacts Admitted, Otherwise Established, or 
Undisputed 

Error in admitting evidence is harmless where the 
facts intended to be proved thereby are admitted by the 
accused, are fully shown by other competent evidence, or 
are not disputed. 

The erroneous admission of improper or incom¬ 
petent evidence is harmless, and not ground for re¬ 
versal, where the facts which it is intended to prove 
are admitted by accused, or are established by oth- 
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Va.—Guynn v. Commonwealth, 177 S.' 

E. 227, 163 Va. 1042. 

Admissions of improper evidence held 
prejudicial 

(1) As to accused's character or 
reputation for peacefulness. 

Ariz.—De Woody v. State, 193 P. 299, 
21 Ariz. 613. 

Ark.— Lentz v. State. 272 S.W. 847, 
169 Ark. 31. 

Ind.—Stewart v. State, 111 N.E. 307, 
1S4 Ind. 367. 

Ky.—Shell v. Commonwealth, 53 S.W. 

2d 524. 245 Ky. 222. 

W.Va.—State v. Whitt. 122 S.E. 742, 
96 W.Va. 268. 

(2) As to finding poison in a stom¬ 
ach, which was not identified as be¬ 
longing to the deceased,—People v. 
Smith, 203 P. 816, 55 Cal.App. 324. 

(3) That accused belonged to a 
union and that deceased did not, 
and that a previous quarrel between 
accused and deceased had arisen over 
unionism.—Allbritton v. State, 191 
So. 26S, 29 Ala.App. 1, certiorari de¬ 
nied 191 So. 270, 238 Ala. 439. 

(4) That deceased was deputy 
sheriff, where evidence showed that 
he was aggressor without immunity 
afforded to one engaged in bona fide 
effort to make lawful arrest.—Evers 
V. State, 128 So. 465, 23 Ala.App. 533. 

Erroneous admission of testimony 
given by defendants at the coroner’s 
inquest, where their testimony was 
reduced to writing and signed by 
them, cannot be regarded as harm¬ 
less because of testimony that they 
made substantially the same declara¬ 
tions out of court.—State v. Tapp, 
S9 S.E. 394, 105 S.C. 55. 

Erroneous refusal to strike improp. 
er evidence as prejudicial. 

Ind.--Miller v. State, 91 N.E. 930, 174 
Ind. 255. 

Mo.—State v. Hulbert, 228 S.W. 499. 
Prejudicial error in admission of evi¬ 
dence in criminal cases generally 
see Criminal Law § 1915 a. 

79. Cal.—People v. Brnsting, 112 P. 

913, 14 CaLApp. 708. 

Ill.—People V. Etzel. 180 N.E. 789, 
348 Ill. 223. 

N.T.—People v. Russell, 194 N.E. 65, 
266 N.Y. 147—People v. Cascone, 
78 N.E. 287. 185 N.Y. 817, 20 N.Y. 
Cr. 175. 


Tex.—Martin v. State, 17 S.W.2d 1069, i 
112 Tex.Cr. 524. 

SO. Ala.—Phillips v. State, 49 So. 
794, 161 Ala. 60—Dyson v. State, 
2 So.2d 784, 30 Ala.App. 121. cer¬ 
tiorari denied 2 So.2d 787, 241 Ala. 
335—Evers v. State, 128 So. 465, 
23 Ala.App. 533. 

Fla.—Crawford v. State, 70 So. 374, 
70 Fla. 323. 

Idaho.—State v. Johnston, 98 P.2d 
628, 61 Idaho 87. 

Ill.—People V. Herbert. 196 N.E. 821, 
361 Ill. 64. 

Ky.—^Adams v. Commonwealth, 120 S. 
W.2d 237, 274 Ky. 714—Shepherd v. 
Commonwealth, 252 S.W. 139, 200 
Ky. 25. 

Tex.—Hobbs v. State, 112 S.W. 308, 
53 Tex.Cr. 71. 

81. Ala.—Anderson v. State, 99 So. 

778, 19 Ala.App. 606. 

Tex.—^Hurst v. State, 217 S.W. 156, 
86 Tex.Cr. 375. 

Death sentence 

(1) Where accused was sentenced 
to death, errors in admission of evi¬ 
dence warranted reversal, notwith¬ 
standing evidence properly admitted 
was sufficient to sustain conviction, 
where verdict might have been for 
life imprisonment if only evidence 
properly admitted had been placed 
before unbiased jury.—^V’^arren v. 
State, 164 So. 234, 174 Miss. 63. 

(2) Where the jury, in the exer¬ 
cise of the broad discretion vested 
in them by law to fix the punishment 
in a murder case, fix the punishment 
at death, the reviewing court will 
more readily infer that the incompe¬ 
tent evidence prejudiced and degrad¬ 
ed accused in the minds of the jury 
and influenced them in determining 
the punishment to be inflicted than it 
would if death was the only punish¬ 
ment fixed by law for the crime of 
murder or if the jury had fixed the 
punishment at less than the maxi¬ 
mum.—People V. Blevins, 96 N.E. 214, 
251 Ill 381, Ann.Cas.l912C 451—Mon¬ 
tag V. People, 30 N.E. 337, 141 Ill. 75. 

Where uo mitigating facts were 
shown, a punishment of four years 
imprisonment for homicide was 
strong indication that the jury enter¬ 
tained a strong doubt of accused’s 
guilt, and the admission of incompe¬ 
tent testimony against her was there- 
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fore probably highly prejudicial.— 
Anderson v. State, 99 So. 778, 19 Ala. 
App. 606. 

82. Ala.—Robinson v. State, 191 So. 
649, 29 Ala.App. 47. certiorari de¬ 
nied 191 So. 655, 238 Ala. 441. 

N.Y.—In re Chittick's Will, 153 N.E. 
83, 243 N.Y. 304, modifying 214 N. 
Y.S. 467, 216 App.Div. 179, and mo¬ 
tion denied 154 N.E. 619, 243 N.Y. 
593. 

Tex.—Hurst v. State, 217 S.W. 156. 
86 Tex.Cr. 375. 

83. Cal.—People v. Billings, 168 P. 
396, 34 Cal.App. 549. 

Colo.—Ray v. People. 167 P. 954, 63 
Colo. 376. 

Ga.—Johnson v. State, 72 S.E. 233. 
136 Ga. 804—Day v. State, 66 S.E. 
250, 133 Ga. 434—Broadnax v. 

State, 122 S.E. 96, 31 Ga.App. 736. 
Ill.—People V. Spencer, 106 N.E. 219, 
264 Ill. 124. 

Ky.—Castle v. Commonwealth, 106 
S.W.2d 626, 269 Ky. 168—Austin v. 
Commonwealth, 90 SW.2d 1033, 262 
Ky. 561—^Wood v. Commonwealth, 
70 S.W.2d 677, 253 Ky. 794—Os¬ 
borne V. Commonwealth, 46 S.W.2d 
1066, 242 Ky. 574—Tackett v. Com¬ 
monwealth, 17 S.W.2d 241, 229 Ky. 
312—Fields v. Commonwealth, 9 S. 
W.2d 990, 225 Ky. 655—Howard v. 
Commonwealth, 5 S.W.2d 1056, 224 
Ky. 224—Johnson v. Common¬ 

wealth, 286 S.W. 1035, 215 Ky. 717. 
Mass.—Commonwealth v. Simpson, 13 
N.E.2d 939, 300 Mass. 45, certiorari 
denied Simpson v. Commonwealth 
of Massachusetts, 58 S.Ct. 950, 304 
U.S. 565, 82 L.Ed. 1531. 

Mich.—People v. Collins, 193 N.W. 

858, 223 Mich. 303. 

Miss.—Irby v. State, 185 So. 812, 
186 Miss. 161—Dixon v. State, 143 
So. 855, 164 Miss. 540. 

Mo.—State v. Venable, 177 S.W. 308 
—State V. Sherman, 175 S.W. 73, 
264 Mo. 374. 

N.C.—State v. Burney, 3 S.E.2d 24, 
215 N.C. 598. 

N.D.—State v. Swift, 208 N.W. 388, 
53 N.D. 916. 

Ohio.—Massa v. State, 175 N.E. 219, 
37 Ohio App. 532. 

Or.—State v. Cody, 241 P. 983, 116 
Or. 509. 

Pa.—Commonwealth v. Marshall, 135 
1 A. 301, 287 Pa. 512. 
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er evidence which is competent or is introduced 
without objection^S-i as where such facts are shown 
by accused’s own testimony,or by witnesses in¬ 


troduced by him,26 or where the facts which such 
evidence tends to prove are not disputed or put in 
issue.^*^ 


S.C.—state V. Boyd, 152 S.E. 677. 
155 S.C. 432. 

Tex.—Sendejar v. State, 129 S.W.2d 
1144, 137 Tex.Cr. 399—Pace v. 

State. 106 S.W.2d 323. 132 Tex Cr. 
647—-Mallory v. State, 106 S.W.2d 
317, 133 Tex.Cr. 50—Scott v. State, 
105 S.W.2d 242, 132 Tex.Cr. 517— 
Metz V. State, 74 S.W.2d 1025, 127 
Tex.Cr. 126—Garcia v. State, 51 S. 
W.2d 719, 121 Tex.Cr. 317—Prater 

V. State. 284 S.W. 965, 104 Tex.Cr. 
669. 

Criminal prosecutions generally see 
Criminal Law § 1915 d. 

S4. Ala.—Birchfield v. State, 115 So. 
297, 217 Ala. 225—Kennedy v. State. 
62 So. 49, 182 Ala. 10—Hill v. State, 
41 So. 621, 146 Ala. 51. 

Ark-Lewis v. State, 244 S.W. 458, 
155 Ark. 205—Vick v. State, 165 S. 

W. 287, 112 Ark. 607—Farrell v. 
State. 163 S.W. 768, 111 Ark. ISO. 

Cal.—People v. Parman, 92 P.2d 387, 
14 Cal.2d 17—People v. Clark, 259 
P. 47, 201 Cal. 474—People v. Shaw, 
43 P. 593, 111 Cal. 171—People v. 
Lemperle, 29 P. 709, 94 Cal. 45 
—People V. Lee Chuck, 20 P. 719, 
78 Cal. 317—People v. Ketchum, 15 
P. 353, 7o Cal. 635—People v. Mc- 
Xeer, 57 P.2d 1018, 14 Cal.App.2d 
22—People v. Groves, 35 P.2d 202, 
140 CaLApp. 125. 

Colo.—Selfridge v. People, 100 P. 591, 
45 Colo. 275. 

Ga.—Irwin v. State, 22 S.E.2d 499— 
Day V. State, 66 S.E. 250, 133 Ga. 
434. 

Idaho.—State v. Willis, 132 P. 962, 24 
Idaho 252. 

Ill.—People V. Matheson, 26 N.E.2d 
465, 373 Ill. 374—People v. Hoffee, 

188 X.E. 186, 354 Ill. 123—People 

V. Greenig, 174 N.E. 374, 342 Ill. 
254—People v. Spencer, 106 N.E. 
219, 264 Ill. 124—Clefford v. People, 
82 N.E. 343, 229 Ill. 633. 

Ind.—Ginn v. State, 68 N.E. 294, 161 
Ind. 292. 

Iowa.—State v. McCunnifE, 30 N.W. 

4 89, 70 Iowa 317. 

Kan.—State v. Keehn, 118 P. 851, 85 
Kan. 765—State v. Patterson, 34 P. 
784, 52 Kan. 335. 

Ky.—Slone v. Commonwealth, 99 S. 

W. 2d 207, 266 Ky. 366—Barney v. 
Commonwealth, 80 S.W.2d 513, 258 
Ky. 432—Adams v. Commonwealth, 
279 S.W. 332. 212 Ky. 334—Hudson 
V. Commonwealth, 61 S.W.2d 874, 
249 Ky. 845—Osborne v. Common¬ 
wealth. 46 S.W.2d 1066, 242 Ky. 
574—Bowman v. Commonwealth, 
255 S.W. 1053, 201 Ky. 149—Bates 
.V. Commonwealth, 225 S.W. 1085, 

189 Ky. 727—Pash v. Common¬ 
wealth, 142 S.W. 700, 146 Ky. 390— 
Calico V. Commonwealth, 140 S.W. 


1036, 145 Ky. 641—^Hoffman v. Com¬ 
monwealth, 121 S.W. 690, 134 Ky. 
726—Hasson v Commonwealth, 11 
S.W. 286, 10 Ky.L. 1054—Patterson 

V. Commonwealth, 5 S.W. 387, 765, 
86 Ky. 313, 99 Ky. 610, 9 Ky.L. 481. 

Mich.—People v. Keller, 246 N.W. 

151, 261 Mich. 367. 

Miss.—Fletcher v. State, 60 Miss. 675. 
Mo.—State v. Whitchurch, 96 S.W.2d 
30, 339 Mo. 116—State v. Ferrell, 
136 S.W. 709, 233 Mo. 452. 

N.T.—People v. Slover, 133 N.E. 633, 
232 N.Y. 264—People v. Otto, 5 N. 
E. 788, 101 N.Y. 690. 

Tex.—Parker v. State, 136 S.W.2d 
229, 138 TexCr. 478—George v. 

State, 120 S.W.2d 255, 135 Tex.Cr. 
340—Ralston v. State, 109 S.W.2d 
185, 133 Tex.Cr. 100—Scott v. State, 
105 S.W.2d 242, 132 Tex.Cr. 517— 
Hogan V. State, 74 S.W.2d 988, 127 
Tex.Cr. 182—^Jackson v. State, 68 S. 

W. 2d 211, 125 Tex.Cr. 287—Davis 

V. State, 25 S.W.2d 323, 114 Tex. 
Cr. 364—Carlile v. State, IS S.W.2d 
163, 112 Tex.Cr. 554—Ross v. State, 
Cr., 7 S.W. 2d 1078—Thomas v. 
State, 272 S.W. 149, 109 Tex.Cr. 114 
—Nelson v. State, 270 S.W. 865, 99 
Tex.Cr. 564—Harcrow v. State, 261 
S.W. 1046, 97 Tex.Cr. 274—Allen v. 
State, 224 S.W. 891, 88 Tex.Cr. 32 
—Wright V. State, 163 S.W. 976, 73 
Tex.Cr. 178—Owen v. State, 105 S. 

W. 513, 52 Tex.Cr. 65—Ozark v. 
State, 100 S.W. 927, 51 Tex.Cr. 106 
—Connell v. State, 81 S.W. 746, 46 
Tex.Cr. 259—^Ashton v. State, 21 S. 
W. 47, 31 Tex.Cr, 479—Fulcher v. 
State, 13 S.W. 750, 28 Tex.App. 465. 

Va.—Drinkard v. Commonwealth, 183 
S.E. 251, 165 Va. 799—McMurray 
V, Commonwealth, 129 S.E. 252, 143 
Va. 489—Mohler v. Commonwealth, 
111 S.E. 454, 132 Va. 713—Common¬ 
wealth V. Brown, 19 S.E. 447, 90 
Va. 671. 

W’is-—^Lillystrom v. State, 132 N.W. 
132, 146 Wis. 525—^Hedger v. State, 
128 N.W. 80, 144 Wis. 279—Bowers 
V. State, 99 N.W. 447, 122 Wis. 163. 
Wyo.—Cornish v. Territory, 3 P. 793, 

3 Wyo. 95, 

Criminal prosecutions generally see 
Criminal Law § 1915 c. 

Opinion evidence as to course of hul- 
let 

In a prosecution for assault with 
intent to murder, it was not prejudi¬ 
cial error to allow the physicians 
who dressed the wounds of the per¬ 
son assaulted to give their opinions 
as to the course of the bullet, al¬ 
though they might not have been 
qualified to give expert testimony on 
the matter, where it was apparent 
from all the testimony in the case 
that the bullet did take the course 
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described by the physicians, and any 
one, even though not skilled in sur¬ 
gery or anatomy, could have discov¬ 
ered these facts.—Graves v. State 
124 S.W. 676, 58 Tex.Cr. 42. 

Where the corpus delicti is other¬ 
wise proved the admission of testi¬ 
mony of county commissioner that he 
saw what was supposed to be de¬ 
ceased’s body IS not prejudicial er¬ 
ror.—Evans v. State, 145 S.E. 512, 167 
Ga. 261. 

85. Ala.—Locklear v. State, 87 So. 
70S, 17 Ala.App. 597, certiorari dis¬ 
missed Ex parte Locklear, 87 So. 
712, 205 Ala. 236. 

Ark.—Shackleford v. State, 255 S.W. 
290, 161 Ark. 34. 

Cal.—People v. Rulia Singh, 188 P. 
987, 182 Cal. 457—People v. Rvan, 
92 P. 853, 152 Cal. 364. 

Colo.—Ray v. People, 167 P. 954 63 
Colo. 376. 

Ill.—People V. Matheson, 26 N.E.2d 
465, 373 Ill. 374. 

Ky.—Combs v. Commonw^ealth, 58 S. 

W.2d 663, 248 Ky. 456. 

Mo.—State v. Reagan, 108 S W.2d 391. 
N.C.—State v. Edmundson, 188 S.E. 
86, 210 N.C. 639—State v. Beard, 
178 S.E. 242, 207 N.C. 673. 

S.C.—State V. Thomas, 156 S.E. 169, 
159 S.C. 76. 

Tex.—Scott V. State, 105 S.W.2d 242, 
132 Tex.Cr. 517—Watson v. State, 
104 S.W.2d 27, 132 Tex.Cr. 245— 
Hatton V. State, 66 S.W.2d 331, 
125 Tex.Cr. 55—Gillean v. State, 
53 S.W.2d 60, 121 Tex.Cr. 329. 

86. Ark.—Spier v. State, 248 S.W. 
281, 157 Ark. 283—Maddox v. State, 
243 S.W. 853, 155 Ark. 19—Tiiier v. 
State, 172 S.W. 1010, 115 Ark. 494. 

Ky.—Pack v. Commonwealth, 8 S.W. 

2d 422, 225 Ky. 340. 

Mo.—State v. Flinn, 96 S.W.2d 506. 
N.C.—Slate v. Gore, 178 S.E. 209, 
207 N.C. 618. 

Tex.—Hampton v. State, 135 S.W.2d 
122, 138 Tex.Cr. 271—Graham v. 
State, 69 S.W.2d 73, 126 Tex.Cr. 531 
—Gillean v. State, 53 S.W.2d 60, 
121 TexCr. 329. 

S7. Ala.—Pope v. State, 57 So. 245, 
174 Ala. 63—Stallworth v. State, 41 
So. 184, 146 Ala. 8—Stallworth v. 
State, 41 So. 184, 146 Ala. 8— 
Rector v. State, 66 So. 857, 11 Ala. 
App. 333. 

Ariz.—Cochrane v. State, 59 P.2d 658, 
48 Ariz. 124. 

Ga.—Harden v. State, 178 S.E. 663, 
180 Ga. 265. 

Ill.—People V. Warren, 102 N.E. 201, 
259 Ill. 213, Ann.Cas.l914C 219. 

La.—State v. Louviere, 124 So. 188, 
169 La. 109. 

Or.—State v. Grayson, 270 P. 404, 126 
Or. 560. 
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c. Cure of Error 

Error in the admission of evidence generally is cured 
by withdrav/ing or striking it out, by an instruction to 
disregard it or limiting its scope and effect, or by a 
verdict which shows that the error had no effect on 
the verdict or caused the accused no prejudice. 

In accordance with the principles relating to the 
cure of error in the admission of evidence in crim¬ 
inal cases generally, as discussed in Criminal Law 
§ 1915 e, unless the evidence erroneously admitted 
is so material and highly prejudicial that its effect 
on the jury cannot be removed by its withdrawal or 


exclusion, or by an instruction to disregard it,^^ 
error in the admission of improper or incompetent 
evidence is harmless where it is cured by the action 
of the court in withdrawing or striking it outS9 and 
instructing the jury to disregard the improper evi¬ 
dence, and not to consider it, in determining their 
verdict,^0 or by an instruction making the consid¬ 
eration of the evidence conditional on its being con¬ 
nected with accused or, where the evidence is in¬ 
competent for some purposes only, by an instruction 
explaining and limiting the purposes for which the 


•jex.—Cernoch v. State, 81 S.'\V.2d 
520, 128 Tex.Cr. 327—Wharton v. 
State. 38 SAV.2d 72, 117 Tex.Cr. 
439 —Payne v. State, 272 S.W. 788, 
100 Tex.Cr. 241—Thomas v. State, 
272 S.W. 149, 100 Tex.Cr. 114— 
Xelson V. State, 270 S.W. S65, 99 
Tex.Cr. 564. 

Utah.—State v. Hillstrom, 150 P. 935, 
46 Utah 341. 

Testimony as to coroner’s verdict 
is harmless where such verdict is not 
offered in evidence, or its nature 
shown. 

La»—State v. Vial, 96 So. 796, 153 
La. 883. 

Okl.—Lemke v. State, 32 P.2d 331, 56 
Okl.Cr. 1. 

Testimony reg-ardingf a conversa¬ 
tion or statement, which was not pro¬ 
duced or admitted in evidence, is 
harmless error. 

Ga.—Jenkins v. State, 9 S.E.2d 909, 
190 Cra. 556. 

Ky.—Bryant v. Commonwealth, 21 S. 
W.2d 231, 231 Ky, 152. 

S8. Ala.—Pelham v. State, 125 So. 
688, 23 Ala.App. 359—Browm v. 
State, 100 So. 616, 20 Ala.App. 39 
—Stephens v. State, 86 So. Ill, 17 
Ala.App. 548. 

Ark.—Washington v. State, 103 S.W. 
617, 8-3 Ark. 268. 

Cal.—People v. Westcott, 260 P. 901, 
86 CaLApp. 298. 

Kan.—State v. Ridge, 40 P.2d 424, 
141 Kan. 60. 

La.—State v. Allemon, 86 So. 482, 
147 La. 1027. 

3Io.—State V. Archie, 256 S.W. 803, 
301 Mo. 392. 

2C.Y.—People v. Buffom, 108 N.E. 184, 
214 X.Y. 53, Ann.Cas.l916D 962. 
Tex.—Jackson v. State, 280 S.W. SOS, 

103 Tex Cr. 252—Roberts v. State, 

260 S.W. 875, 97 Tex.Cr. 288— 

Darnell v. State, 126 S.W. 1122, 58 
Tex.Cr. 585. 

"SQ. Ala.—McKissic v. State, 123 So. 
285, 23 Ala.App. 220—McNaron v. 
State, 104 So. 339, 20 Ala. 529, cer¬ 
tiorari denied Ex parte McNaron, 

104 So. 340, 213 Ala. 156—Tuggle v. 
State, 98 So. 815, 19 Ala.App. 541. 

Cal.—People v. Wilson, 215 P. 565, 61 
CaLApp. 611. 

Ill.—People v. Gormach, 134 N.E. 756, 


302 Ill. 332, 29 A.L.R. 1120—Peo¬ 
ple V. Lowhone, 129 N.E. 781, 296 
Ill. 391. 

Iowa.—State v. Christ, 177 N.W. 54, 
189 Iowa 474. 

Kan.—State v. Uhls, 247 P. 1050, 121 
Kan. 377, rehearing denied 249 P. 
597, 121 Kan. 587. 

Ky.—Lambdin v. Commonwealth, 241 
S.W. 842, 195 Ky. 87—Jones v. 
Commonwealth, 231 S.W. 31, 191 
Ky. 485. 

Miss.—Irby v. State, 185 So. 812, 186 
Miss. 161—Harmon v. State, 150 
So. 904, 168 Miss. 417. 

Mo.—State v. Stewart, 204 S.W. 10, 
274 Mo. 649—State v. Fletcher, 190 
S.W. 317. 

Neb.—-Wever v. State, 238 N.W. 736, 
121 Neb. 816. 

N.C.—State v. Lovelace, 101 S.E. 380. 
178 N.C. 762. 

Tex.—Cupp V. State, 74 S.W". 2d 701, 
127 Tex.Cr, 10—Burkhart v. State, 
74 S.W.2d 692, 127 Tex.Cr. 1—Jones 
V, State, 67 S.W.2d 279, 125 Tex. 
Cr. 220—Jackson v. State, 280 S.W. 
808, 103 Tex-Cr. 252—Redwine v. 
State, 221 S.W. 605, 87 Tex.Cr. 387. 
Va—Mohler v. Commonwealth, 111 
S.E. 454, 132 Va. 713—Taylor v. 
Commonwealth, 94 S.E. 795, 122 Va. 
886 . 

Withdrawal or exclusion insufficient 
to cure error 

(1) At the request of state’s coun¬ 
sel, after the state had rested.— 
Wade V. State, 227 S.W. 489, 88 Tex. 
Cr. 372. 

(2) Error at beginning of trial by 
excluding testimony at end of trial. 
—White v. State, 136 So. 420, 24 Ala. 
App. 442. 

(3) Statement by court after con¬ 
clusion of the state’s opening argu¬ 
ment, that all evidence which had. 
to do with a former difficulty was ex¬ 
cluded from jury’s consideration.— 
Ratliff V. State, 98 So. 493, 19 Ala. 
App. 505. 

90. Ala.—Kilpatrick v. State, 104 So. 
656, 213 Ala. 358. 

Ark.—Sullivan v. State, 258 S.W. 643, 
163 Ark. 11. 

Cal.—People v. Wilson, 215 P. 565, 61 
CaLApp. 611. 

Fla.—Bassett v. State, 33 So. 262, 44 
Fla. 12. 


Iowa.—State v. Christ, 177 N.W. 54, 
1S9 Iowa 474—State v. McKnight, 
93 N.W. 63. 119 Iowa 79. 

Ky.—McIntosh v. Commonwealth, 272 
S.W. 423, 209 Ky. 203—Lambdin v. 
Commonwealth, 241 S.W. 842, 195 
Ky. 87—Rowlett v. Commonwealth, 
3 Ky.L. 694. 

Mo.—State v. Powell, 217 S.W. 35— 
State V. Spaugh, 98 S.W. 55, 200 
Mo. 571. 

Mont.—State v. Rees, 107 P. 893, 40 
Mont. 571. 

N.J.—State V. Danser, 184 A. 800, 116 
N.J.Law 487. 

N.C.—State v. Lovelace, 101 S.E. 380, 
178 N.C. 762. 

Pa.—Commonwealth v. Fugmann, 198 
A. 99, 330 Pa. 4. 

S.C.—State V. James, 12 S.E. 657, 34 
S.C. 49, affirmed 13 S.E. 325, 34 S. 
C. 579. 

Tex.—Ramirez v. State, 117 S.W.2d 
431, 135 Tex.Cr. 192—Whaley v. 
State, 92 S.W.2d 1040, 130 Tex.Cr. 
160—McNeill V. State. SO S.W.2d 
995, 128 Tex.Cr. 250—Cobb v. State, 
77 S.W.2d 667, 127 Tex.Cr. 504— 
McLaughlin v. State, 76 S.W.2d 768, 
127 Tex.Cr. 390—Jones v. State, 67 
S,'W.2d 279, 125 Tex.Cr. 220—Law¬ 
ler V. State, 9 S.W.2d 259, 110 Tex. 
Cr. 460—Oliver v. State, 259 S.W. 
589, 96 Tex.Cr. 633—Calloway v. 
State, 244 S.W. 549, 92 Tex Cr. 506 
—Wilson V. State, 242 S W. 224, 
92 Tex.Cr. 118—Lane v. State, 129 
S.W. 353, 59 Tex.Cr. 595—Lounder 
V. State, 79 S.W. 552, 46 Tex.Cr. 
121 . 

Va.—Mohler v. Commonwealth, 111 
S.E. 454, 132 Va. 713—Taylor v. 
Commonwealth, 94 S.E. 795, 122 Va. 
886 . 

Distinct instruction to disregard 
the improper evidence is necessary, 
particularly where it is intermingled 
with material testimony. 

Ala.—Stephens v. State, 86 So. Ill, 
17 Ala.App. 548. 

Ga.—Campbell v. State, 116 S.E. 807, 
155 Ga. 127. 

91. Ark.—Rushing v. State, 29 S.W. 

2d 1079, 182 Ark. 101. 

Ky.—Hudson v. Commonwealth, 61 
S,W.2d 874, 249 Ky. 845. 

Mich.—People v. Eaton, 163 N.W. 19. 
196 Mich. 715. 
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evidence may or may not be considered or the 
error may be cured by an instruction correctly stat¬ 
ing the law applicable to the case,®^ and in some 
instances the error is cured by statute.^^ An er¬ 
roneous admission of evidence may also be cured 
by the prosecuting attorney stating that he will not 
ask for a conviction for the degree of homicide to 
which the improper evidence relates.®^ 

By verdict. Error in the admission of evidence 
which is shown by the verdict to have had no ef¬ 
fect thereon, or to have caused no prejudice, is 
cured by the verdict and is not ground for a re¬ 
versal,as where the verdict has the effect of ac¬ 
quitting accused of the degree of homicide to which 
the improper evidence relates, by convicting him of 
lower degree of homicide^or of the lowest degree 
of homicide possible under the law and the evi- 
dence,98 or by giving the lowest penalty for the 
homicide of which he is convicted.^^ Where ac¬ 
cused’s guilt is otherwise clearly shown, a verdict 
of manslaughter may cure and render harmless er¬ 


ror in the admission of particular testimony,^ as il 
may show that the evidence erroneously admitted 
manifestly had no weight with the jury ,2 and that 
the jury found in favor of accused on the issue to 
which the evidence related.^ A verdict of man¬ 
slaughter renders harmless error in admitting evi¬ 
dence of motive or otherwise tending to show mur¬ 
der,*^ such as evidence tending to show malice,^ pre- 
meditation,^ or deliberation.'^ Likewise error in the 
admission of evidence tending to show malice or 
premeditation need not be considered as a ground 
of reversal where accused was convicted of mur¬ 
der in the second or third degree.^ In prosecutions 
for assault with intent to kill, error in the admis¬ 
sion of evidence offered to 'show malice^ or a par¬ 
ticular intent^o may be rendered harmless by a con¬ 
viction of a lesser offense. 

On the other hand, the prejudicial effect of the 
error is not removed where it appears from the ver¬ 
dict of the highest degree of homicide that the jury 
must have been controlled to some extent by the im- 


92. Ky.—Hall v. Commonwealth, 97 

S.W.2d 29, 265 Ky. 516—Frazier v. 
Commonwealth, 207 S.'W. 13, 182 
Ky. 620. 

Mich.—People v. Eaton, 163 N.'W. 19, 
196 Mich. 19. 

Tex.—Pace v. State, 106 S,W.2d 323, 
132 Tex.Cr. 647. 

Error not cured hy such instructiou 
N.T.—People v. Buffom, 108 N.E. 184, j 
214 N.Y. 53, Ann.Cas.l916D 962. 

93. Cal.—People v. Bond, 109 P. 150, 
13 CaLApp, 175. 

Colo.—Roberts v. People, 87 P.2d 251, 
103 Colo. 250. 

Fla.—Landrum v. State, 84 So. 535, 
79 Fla. 189. 

S.C.—State V. Jones, 188 S.E. 178, 
182 S.C. 1. 

94. Ark.—Penton v. State, 109 S.W, 
2d 131, 194 Ark. 503. 

TTnder a statute desighatingr the 
form of information as a simple 
charge that accused had murdered 
the victim against the peace and dig¬ 
nity of the state, error, in a murder 
prosecution, in permitting informa¬ 
tion to reach the jury that robbery 
motivated the murder, whereas mal¬ 
ice and premeditation were charged 
in the information, is not prejudicial. 
—Penton v. State, supra. 

9'5. N.C.—State v. Wall, 172 S.E. 216, 
205 N.C. 659. 

96. Iowa.—State v. Row, 46 N.W. 
872, 81 Iowa 138. 

Miss.—Williams v. State, 195 So. 338 
188 Miss. 381. 

Tex.—^Wilkerson v. State, 59 S.W.2d 
392, 123 Tex.Cr. 532—Maynard v. 
State, 293 S.W. 1104, 106 Tex.Cr. 
558. 

97. Fla.—Coston v. State, 198 So. 
467. 144 Fla. 676. 


Okl.—Bowers v. State, 34 P.2d 292, 
56 Okl.Cr. 111. 

98. Ala.—Crowder v. State, 93 So. 
338, 18 Ala.App. 632, certiorari dis¬ 
missed Ex parte Crowder, 93 So. 
922, 208 Ala. 697. 

99. Okl.—Bowers v. State, 34 P.2d 
292, 56 Okl.Cr. 111. 

Tex.—Carpenter v. State, 265 S.W. 

I 706, 98 Tex.Cr. 307—Harcrow v. 
State, 261 S.W. 1046, 97 Tex.Cr. 274 
—^Keith v. State, 248 S.W. 384, 93 
Tex.Cr. 585. 

30 C.J. p 441 note 33 [a], 

1 . Tex.—Eason v. State, 232 S.W. 
300, 89 Tex.Cr. 638. 

30 C.J. p 441 note 33. 

A conviction of manslaughter ren¬ 
ders harmless any error in admitting 
agreement material only as affecting 
reduction of offense of murder to 
manslaughter.—Crawford v. State, 
288 S.W. 213, 105 Tex.Cr. 281. 

2. Ky.—Jones v. Commonwealth, 106 
S.W. 802, 32 Ky.L. 598. 

30 C.J. p 441 note 34. 

3. Ind.—Siberry v. State, 39 N.E. 
936, 149 Ind. 684. 

Tex.—Earles v. State, 106 S.W. 138, 
52 Tex.Cr. 140. 

4. Ala.—Gore v. State, 114 So. 791, 
22 Ala.App. 136, certiorari denied 
Ex parte State ex rel. Attorney 
General, 114 So. 794, 217 Ala. 68. 

Fla.-Beard v. State, 180 So. 1. 131 
Fla. 512. 

Ga.—French v. State, 157 S.E. 902, 
43 Ga.App. 97. 

Ill.—^People V. Stokes, 165 N.E. 611, 
334 Ill. 200. 

Ky.—Perkins v. Commonwealth, 12 
S.W.2d 297, 227 Ky. 129. 

Miss.—^Williams v. State, 195 So. 338, 1 

278 


188 Miss. 381—Hughes v. State 195 
So. 311, 188 Miss. 554. 

5. Ark.—Brents v. State, 247 SW 
1061, 157 Ark. 51. 

Cal.—People v, Kermott, 91 P.2d 215 
33 Cal.App.2d 236. 

La.—State v. Avery, 145 So. 535. 176 
La. 264. 

30 C.J. p 442 note 36. 

6. N.Y.—People v. Lumsden, 125 N- 
Y.S. 1079, 141 App.Div. 158, 25 N. 
Y.Cr. 219, reversed on other 
grounds 94 N.E. 859, 201 N.Y. 264. 

30 C.J. p 442 note 37. 

7 . Ark.—James v. State, 164 S.W 
743, 112 Ark. 607. 

N’.Y.—People v. Lumsden, 125 N.Y.S. 
1079, 141 App.Div. 158, 25 N.Y.Cn 
219, reversed on other grounds 94 
N.E. 859, 201 N.Y. 264. 

8. Del.—State v. Lynch, 128 A. 565, 
2 W.W.Harr. 600. 

Fla.—Coston v. State, 198 So. 467. 
‘144 Fla. 676. 

N.C.—State v. Posey, 164 S.E. 340, 
‘203 N.C. 4—State v. Worley, 53 S. 
E. 128, 141 N.C. 764. 

30 C.J. p 442 note 39. 

9. Ga.—Rawls v. State, 52 S.E 72, 
124 Ga. 11. 

La.—State v. Foster, 91 So. 411, 150 
La. 971. 

30 C.J. p 442 note 40. 

10. Colo.—Moeller v. People, 199 P. 
414, 70 Colo. 223. 

Ky.—Easterling v. Commonwealth, 
287 S.W. 972, 216 Ky. 541. 

Mich.—People v. Klise, 131 N.W. 74, 
166 Mich. 1. 

Nev.—State v. Olivieri, 236 P. 1100, 
49 Nev. 75. 

30 C.J. p 442 note 41. 
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proper evidence in making up their verdict or 
where the evidence improperly admitted tends to 
enhance the punishment and the highest penalty is 
imposed.^2 

d. Where Particular Defenses Are Pleaded 

Error in the admission of evidence with respect to 
the defense of insanity or of self-defense is harmless, un¬ 
less the improper evidence is of such a character that It 
is calculated to influence the jury to the prejudice of 
accused. 

Where the defense is insanity, error in the ad¬ 
mission of incompetent evidence of a character well 
calculated to cause the jury to attach great weight 
to it and to make a serious impression prejudicial 
to accused’s defense is prejudicial and ground for 
reversal,especially in a case where the punish¬ 
ment is fixed at death.^^ On the other hand, the 
terror, if any, in admitting certain evidence w’here 
the defense is insanity is harmless and not ground 
for reversal where the evidence erroneously admit¬ 
ted is not of such a harmful nature as to prejudice 
the minds of the jury or result in a miscarriage of 


justice, with respect to the insanity issue,^® as 
where it tends to show^® or refute^*^ insanity, or 
where it consists of extrajudicial statements of third 
persons and is merely corroborative of what they 
testify to as witnesses.^^ Error in permitting a hy¬ 
pothetical question is harmless where the answer 
was that a man under the conditions stated in the 
question might be either sane or insane.^^ 

Self-defense. Error in admitting certain evi¬ 
dence in a homicide prosecution where self-defense 
is set up is harmless and not ground for reversal 
where the evidence does not impinge on or tend to 
refute the claim of self-defense or where it con¬ 
sists of a statement of a third person that he com¬ 
mitted the homicide or w^here it consists of an 
expression of opinion and the facts on which the 
opinion is based are laid before the jury;^^ or 
where the subject matter thereof is rendered im¬ 
material by the finding of the jury of other facts 
which render the plea of self-defense unavailable,23 
or where the error is cured by the subsequent in¬ 
structions of the court,2-^ or by a verdict of guilty 


11. Ark.—^Washington v. State, 103 
S.W. 617, 83 Ark. 268. 

Evidence of deliheration and premed¬ 
itation 

The prejudice resulting from the 
erroneous admission of evidence 
tending to show deliberation and 
premeditation is not removed by the 
subsequent action of the court in 
withdrawing it from the considera¬ 
tion of the jury where the improper 
evidence must have influenced the 
jury to some extent in making up 
their verdict, they having returned a 
verdict of guilty of murder in the 
first degree and there being little, if 
any, other evidence of the elements 
of premeditation and deliberation.— 
Washington v. State, 103 S.W. 617, 
S3 Ark. 268. 

12. Tex.—Xorman v. State, 277 S.W. 
126, 102 Tex.Cr. 5. 

13. Ill-—^People V. Gavrilovich, 106 
N.E. 521, 265 Ill. 11. 

Evidence of the good reputation of 
deceased, where such reputation has 
not been attacked by accused, and 
where there is no claim of self-de¬ 
fense but only of insanity, is reversi¬ 
ble error, as such testimony tends 
to distract the attention of the jury 
from the main issue.—State v. Ross, 
Mo., 178 S.W. 475. 

14. Ill.—People V. Gavrilovich, 106 
N.E. 521. 265 Ill. 11. 

15. Cal.—People v. French, 87 P.2d 
1014, 12 Cal.2d 720. 

Tex.—Trapper v. State, 84 S.W.2d 
726, 129 Tex.Cr. 53. 

Where temporary mental derange- 
ment at the time of the offense only 
is claimed, evidence that accused 


was sane at trial, about month after 
alleged murder, is not prejudicial to 
accused.—State v. Stacy, 160 A. 257, 
104 Vt 379, motion denied 160 A. 747, 
104 Vt. 379. 

Court’s criticism of refusal to sub¬ 
mit to examination 
In murder prosecution, court’s crit¬ 
icism of counsel’s advice, that ac¬ 
cused refuse to submit to examina¬ 
tion by alienist appointed by court, 
was improperly admitted on trial of 
plea of not guilty by reason of in¬ 
sanity, but was not prejudicial, since 
directed against counsel and not 
against accused.—People v. French, 
87 P.2d 1014, 12 Cal.2d 720. 

16. Cal.—People v. French, supra. 
Mich.—People v. Owen, 118 N.W. 590, 

154 Mich. 571, 21 L.R.A.,N.S., 520. 
Evidence of accused’s mental con¬ 
dition long before crime, under plea 
of “not guilty by reason of insani¬ 
ty’’ only, is not prejudicial error.— 
People V. Lazarus, 279 P. 145, 207 
Cal. 507. 

17. Cal.—People v. Sliscovich, 226 P. 
611, 193 Cal. 544. 

18. Ala.—Smith v. State, 62 So. 184, 
182 Ala. 38. 

19. Ala.—Braham v. State, 38 So. 
919, 143 Ala. '28. 

20 . Ala.—Jarrell v. State, 115 So. 
146, 22 Ala.App. 304. 

Mich.—People v. Cutler, 163 N.W. 
493, 197 Mich. 6. 

N.C.—State v. Corriher, 145 S.E. 773, 
196 N.C. 397. 

Tex.—Hyles v. State, 92 S.W.2d 450, 
130 Tex.Cr. 154—^Hickox v. State, 
285 S.W. 621, 104 Tex.Cr. 649— 
Shirley v. State, 248 S.W. 692, 93 
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Tex.Cr. 537—Smith v. State, 156 S. 
W. 214, 70 Tex.Cr. 62. 

Va.—^^Vallen v. Commonwealth, 114 
S.E. 786, 134 Va. 773. 

Evidence of footsteps, tending to 
connect accused with the homicide, if 
erroneously admitted, is harmless, 
where accused pleaded self-defense. 
S.C.—State V. Davis, 33 S.E. 449, 55 
S.C. 339. 

Wyo.—State v. Flory, 276 P. 458, 40 
Wyo. 184. 

Where there is no controversy as 
to the fact that accused did the kill¬ 
ing and he pleads self-defense, evi¬ 
dence of the mere fact that the body 
of deceased was taken from the 
grave after his death, while wholly 
irrelevant and immaterial, has no 
tendency to add to, or detract from, 
the probative effect of the other evi¬ 
dence, and its admission cannot pos¬ 
sibly work injury to accused and 
hence does not constitute ground for 
reversal.—Johnson v. State, 62 So 
995, S Ala.App. 71. 

21. Ark.—Johnson v. State, 115 S.W. 
930, 89 Ark. 46. 

22. W^yo.—Paseo v. State, 117 P. 862, 
19 Wyo. 344. 

23. Wyo.—Paseo v. State, supra. 

24. N.Y.—People v. Fitzthum, 33 N. 
E. 322, 137 N.Y. 581. 

Error not cured by instruction 

In murder trial of one pleading 
self-defense, error in admitting hear¬ 
say testimony, given in reply to 
question whether deceased told wit¬ 
ness how accused received bullet 
wound, that deceased said that he 
and accused were prowling a garage, 
and accused got shot, was not cured 
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based on legal and competent evidence on which a 
different result could not be expected at another 
trial.The reception in evidence of a confession, 
made under such circumstances as not to be admis¬ 
sible, is harmless error where accused has never de¬ 
nied the killing but mereh^ pleaded self-defense.-® 
On the other hand, if the evidence is of such a char¬ 
acter that it is highly prejudicial to the rights of 
accused, it is ground for reversal,-” even though it 
is admitted that accused had been shot.28 Where 
accused invokes the doctrine of self-defense, it has 
been held reversible error to permit the state to of¬ 
fer evidence of deceased^s general reputation, over 
accused’s objection,-® notwithstanding other out¬ 


nesses are permitted thereafter to testify respecting 
such matter without objection by accused.®® The 
admission of evidence of the good character of de¬ 
ceased, where accused has pleaded self-defense and 
has not attempted to show the bad character of de¬ 
ceased, is error but not ground for reversal where 
it is conclusively established that accused took the 
life of deceased without cause.®^ 


e. Evidence of Other Offenses 

Error in admitting evidence of other offenses Is gen¬ 
erally regarded as ground for reversal unless it appears 
that accused’s rights were not prejudiced thereby. 


Error in the admission of evidence of other of¬ 
fenses has been held to be prejudicial and to re¬ 


quire a reversal,®2 especially in cases where the 
jury are vested with a discretion in fixing the pun¬ 
ishment®® or in making or withholding a recom¬ 
mendation to the court as to the punishment.®^ On 
the other hand, it has been held that evidence of 
other offenses will not authorize a reversal if, un¬ 
der the facts and circumstances of the case, it ap¬ 
pears that accused’s substantial rights were not prej¬ 
udiced thereby,35 as where the court instructs the 
jury to disregard such evidence,®® or where it ap¬ 
pears from such evidence or other evidence or state¬ 
ments of counsel that another person committed the 
offense or that accused was not guilty or had been 
acquitted thereof,®7 or where accused’s own testi¬ 
mony contains an admission that he was convicted 
of the offense.33 

f. Dying Declarations and Similar Statements 

Error in admitting statements or declarations made 
by deceased after the homicidal act, or in admitting in¬ 
competent portions of a dying declaration, may be re¬ 
versible error, unless, under the facts of the case, it has 
no prejudicial effect on the substantial rights of accused. 

Error in admitting in evidence statements or dec- 
larations made by deceased after the homicidal act 
but not under such circumstances as to render them 
admissible as dying declarations or as part of the 
res gestae, as well as error in admitting incompetent 
portions of dying declarations, such as conclusions 
or opinions, is ground for reversal where it is clear- 


as matter of law by instruction with¬ 
drawing- such evidence from jury’s 
consideration.—State v. Benson, 142 
S.W.2d 52, 346 Mo. 497. 

25. Ill.—People v. Weir, 129 N.E. 
IIG, 295 Ill 26S. 

2& Wash.—State v. Coella, 36 P. 
474, S Wash. 512. 

27. Mo.—State v. Benson, 142 S.W, 
2d 52, 346 Mo. 497. 

Tex.—Johnson v. State, 148 S.W. 328, 
66 Tex.Cr. 586. 

28. Mo.—State v. Benson, 142 S.W. 
2d 52, 346 Mo. 497. 

29. Ala.—Xobles v. State, 7 So. 2d 
770, 30 Ala.App. 434, certiorari de¬ 
nied 7 So.2d 773, 242 Ala. 643. 

Evidence held harmless 
Admission of testimony as to repu¬ 
tation of murder victim for peace 
and quietude, based on absence of 
derogatory remarks about victim's 
conduct, is not prejudicial to accused 
who pleaded self-defense.—State v. 
McCabe, 70 P.2d 758, 41 M.M. 428. 

30. Ala.—Nobles v. State, 7 So.2d 
770, 30 AIa.App. 434, certiorari de¬ 
nied 7 So.2d 773, 242 Ala. 643. 

“Error without injury’* not applicable 
Where accused pleaded self-de¬ 
fense to charge of manslaughter, and 
evidence as to who was aggressor 


and respecting accused’s intent pre¬ 
sented close matters for jury’s deter¬ 
mination, the state could not invoke 
the doctrine of “error without inju¬ 
ry” to sustain conviction after the 
stale, over accused’s objection, had 
been permitted to introduce evidence 
respecting deceased’s general reputa¬ 
tion.—Nobles V. State, supra. 

31- Ky.—^Webb v. Commonwealth, 12 
S.W. 769, 11 Ky.L. 642. 

32. N.Y.—People v. Buffom, 108 N. 
E. 184, 214 N.Y. 53, Ann.Cas.l916D 
962. 

—State V. Mariano, 91 A. 21 37 

R. I. 16S. 

Tex.-—Maddox v. State, 115 S.W.2d 
644, 134 Tex.Cr. 289—Roberts v. 
State, 156 S.W. 651, 70 Tex.Cr. 297. 

33. Ill.—People V. King, 114 N.K 
601, 276 Ill. 138. 

34. Utah.—State v. Thorne, 117 P 
58, 39 Utah 208. 

35. Ala.—Peters v. State, 200 So. 
404. 240 Ala. 531. 

Cal.—People v. Selby, 245 P. 426, 198 
Cal. 426—People v. McKeehan, 105 
P. 273, 11 CaLApp. 443. 

Ky.—Hamilton v. Commonwealth, 18 

S. W.2d 99'5, 230 Ky. 207—Farley v. 
Commonwealth, 29i S.W. '734 218 
Ky. 435. 


Mich.—W’^ashburn v. People, 10 Mich 
372. 

Miss.—Steward v. State, 123 So. 891, 
154 Miss. 858. 

Wash.—State v. Palmer, 176 P 547, 
104 Wash. 396. 

Prior sentence commuted 
The fact that the state, in a prose¬ 
cution of a life convict for murder, 
establishes the status of accused by 
showing a judgment for murder in 
the first degree, followed by a com¬ 
mutation of sentence to life impris¬ 
onment, cannot possibly prejudice 
accused in the minds of the jury, as 
the commutation of the sentence has 
a tendency to prove that the commis¬ 
sion of the crime was attended with 
palliating circumstances.—Johnson v. 
State, 63 So. 163, 183 Ala. 79. 

36. Mich.—People v. Page, 165 N.W. 
'755, 198 Mich. 524. 

Tex.—Hart v. State, 121 S.W. 508, 57 
Tex.€r. 21. 

37. Cal.—People v. Khair Din, 179 
P. 713, 39 Cal.App. 695. 

Colo.—Pearson v. Peo., 168 P. 655, 69 
Colo. 76. 

Tex.—Lamb v. State, 168 S.W. 534„ 
74 Tex.Cr. 301. 

30 C.J. p 443 note 72. 

38. N.C.—State v. Kincaid, 110 S.E.. 
612, 183 N.C. 709. 
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]y prejudicial to the substantial rig-hts of accused, 
as where the dpng declaration is an expression of 
an opinion, and the evidence against accused is 
holly circumstantial,or where accused’s guilt is 
not clearly established by other evidence.^^ How¬ 
ever, the error does not require a reversal where 
the subject matter of the statement or declaration 
is otherwise before the jury, as where it is admitted 
by accused or is testified to by other witnesses or 
even by accused himself.^- The error is harmless 
where the statement or part of the dying declara¬ 


tion objected to is substantially established by ac¬ 
cused’s admission or testimony or where the 
statement or declaration is favorable or beneficial 
to accused or where it is received in evidence 
on the motion of accused or where it does not 
refer to or identify accused as the perpetrator of 
the act;"^® or where, under the facts and circum¬ 
stances, it could have no substantial bearing, or in¬ 
fluence on the jury, in determining the guilt or in¬ 
nocence of accused,as where the verdict is amply 
sustained by other evidence of guilt,^^ or is for a 


39 . U.S.—Shepard v. U. S., 54 S Ct. 

22, 290 U.S. 96, 78 L.Ed. 196, re¬ 
versing, C.C.A., 62 F.2d 6S3, re¬ 

hearing denied 64 F.2d 641, cer¬ 
tiorari granted 53 S.Ct. 794, 2S9 U. 

S. 721, 77 L.Ed. 1472. 

Colo.—Polly V. People, lOS P.2d 220, 
107 Colo. 6. 

Ky.—Perkins v. Commonwealth, 137 

S. \V.2d 701. 2S2 Ky. 46—Huff v. 
Commonwealth, 108 S.W.2d 1044, 
270 Ky. 36—Justice v. Common¬ 
wealth, 108 S.W.2d 1011, 269 Ky. 
816—Reno v. Commonwealth, 79 S. 
\V.2d 692, 258 Ky. 166. 

jMiss.— Haney v. State, 92 So. 627, 
129 Miss. 486. 

Mo.—State v. Clift, 285 S.W. 706. 
Tex.—Jackson v. State, 139 S.W. 

1156, 63 Tex.Cr. 3ol. 

Utah.—State v. Gardner, 217 P. 976, 
62 Utah 62. 

30 C.J. p 443 note 76. 

Dying declarations generally see su¬ 
pra §§ 286-306. 

40. Ky.—Stevens v. Commonwealth, 
298 S.W. 678, 221 Ky. 222. 

41. K.T.—People of Mikulec, 202 N. 

T. S. 551, 207 App.Div. 505, modified 
on other grounds 207 N.Y.S. 896, 
212 App.Div. 845 and affirmed 148 
N.E. 710, 240 N.Y. 573. 

42. Colo.—Cowles v. People, 110 P. 
2d 249, 107 Colo. 161. 

D.C.—Guy V. U. S., 107 P.2d 288, 71 
App.D.C. 89, certiorari denied 60 S. 
Ct. 296, 308 U.S. 618, 84 D.Ed. 
516, order denying certiorari with¬ 
held 60 S.Ct. 297, 308 U.S. 525, re¬ 
hearing denied 60 S.Ct. 382, 308 

U. S. 640, 84 L.Ed. 531. 

Fla.—Folks V. State, 95 So. 619, 85 
Fla. 2 38. 

Ga.—Coart v. State, 119 S.E. 723, 156 
Ga. 536. 

Ill.—People V. Cash, 157 N.E. 76, 326 
Ill. 104. 

Ind.—Wolfe v. State, 159 N.E. 545, 
200 Ind. 557. 

Ky.—Moore v. Commonwealth, 99 S. 
W.2d 715, 266 Ky. 514—Hacker v. 
Commonwealth, 81 S.W.2d 596, 258 
Ky. 768—Waters v. Common¬ 
wealth, 62 S.W.2d 1027, 250 Ky. 302 
—Alford V. Commonwealth, 50 S.W. 
2d 1, 244 Ky. 27—Tipton v. Com¬ 
monwealth, 298 S.W. 990, 221 Ky. 
363—Begley v. Commonwealth, 276 


S.W. 834, ‘210 Ky. 747—Griffin v. 
Commonwealth, 265 S.W. 327, 204 
Ky. 783—Winstead v. Common¬ 
wealth, 243 S.W. 40. 195 Ky. 484. 

Miss.—Dean v. State, 160 So. 584, 173 
Miss. 254, suggestion of error over¬ 
ruled 162 So. ‘155, 173 Miss. 254— 
Donahue v. State, 107 So. 15.. 142 
Miss. 20—^Williams v. State, 92 So. 
557. 

Mo.—State v. Seward, 247 S.W. 150. 

Mont.—State v. Le Due, 300 P. 919, 
89 Mont. 545. 

N.C.—State v. Lewis, 197 S.E. 160, 
213 N.C. 646. 

Pa.—Commonwealth v. Green, 141 A. 
624, 292 Pa. 579. 

Tenn.—Crittendon v. State, 8 S.W.2d 
371, 157 Tenn. 403. 

Tex.—Richardson v. State, 106 S.W. 
2d 325, 132 Tex.Cr. 614—Moore v. 
State, 78 S.W.2d 189, 127 Tex.Cr. 
637. 

Utah.—State v. Gardner, 217 P. 976, 
62 Utah 62. 

Vt.—State V. Stacy, 160 A. 257, 104 
Vt. 379, motion denied 160 A. 747, 
104 Vt. 379—State v. Tubbs, 139 A. 
769, 101 Vt. 5. 

Wis,—Oehler v. State, 232 N.W. 866, 
202 Wis. 530. 

30 C.J. p 443 note 77. 

Accused’s counsel developing the 
same facts on cross-examination 

Mo.—State v. Seward, 247 S.W. 150. 

Written declaration and oral testi¬ 
mony 

Ky.—^Winstead v. Commonwealth, 
243 S.W. 40, 195 Ky. 484. 

N.Y.—People v. Apicello, 9 N.E. 2d 
844, 275 N.Y. 222, 112 A.L.R. 40. 

Va.—Evans v. Commonwealth, 170 
S.E. 756, 161 Va. 992. 

43. Colo.—Agnes v. People, 93 P.2d 
891, 104 Colo. 527—Reppin v. Peo¬ 
ple, 34 P.2d 71, 95 Colo. 192. 

Ga.—Broadnax v. State, 122 S.E. 96, 
31 Ga.App. 736. 

Ky.—Alford v. Commonwealth, 50 S. 
W.2d 1, 244 Ky. 27—Johnson v. 
Commonwealth, 286 S.W. 1053, 215 
Ky. 717—Mays v. Commonwealth, 
255 S.W. 257, 200 Ky. 678. 

Mo.—State v. Majors, 44 S.W.2d 163, 
329 Mo. 148. 

N.C.—State v. Dalton, 174 S.E. 422, 
206 N.C. 507. 

Or.—State v. Cavender, 243 P. 766, 
117 Or. 515. 


Tex.—Teague v. State, 60 S.W.2d 244, 
124 Tex.Cr. 59—Stroud v. State, 46 
S.W.2d 689, 120 Tex.Cr. 466. 

44. Ala.—Thompson v. State, 193 
So. 323, 29 Ala.App. 124, certiorari 
denied 193 So. 324, 239 Ala. 16. 

Ga.—Daniel v. State, 187 S.E. 36, 182 
Ga. 875. 

Mo.—State v. Lovell, 138 S.W. 523, 
235 Mo. 343. 

N.C.—State v. Bell, 192 -S.B. 852, 212 
N.C. 20—State v. Stone, 169 S.E, 
277, 204 N.C. 666. 

30 C.J. p 443 note 78. 

45. Ky.—Crump v. Commonwealth, 
20 S.W. 390, 14 Ky.L. 450. 

40. Ky.—Hord v. Commonwealth, 13 
S.W.2d 244, 227 Ky. 439. 

Minn.—State v. Zabroclci, 260 N.W. 

507, 194 Minn. 346. 

30 C.J. p 443 note 80, 

47. Ala.—Humber v. State, 99 So. 
68, 19 Ala.App. 451, certiorari de¬ 
nied Ex parte State ex rel. Attor¬ 
ney General, 99 So. 73, 210 Ala. 

559. 

Ind.—Wolfe v. State, 159 N.E. 545, 
200 Ind. 557. 

Iowa.—State v. Johnston, 267 N.W. 
698, 221 Iowa 933. 

Ky.—Huff V. Commonwealth, 79 S.W. 
2d 940, 258 Ky. 274—Fields v. Com¬ 
monwealth, 9 S.W. 2d 990, 225 Ky. 
655—Meade v. Commonwealth, 7 S. 
W.2d 1052, 225 Ky. 177—Strong v. 
Commonwealth, 287 S.W. 235, 216 
Ky. 98. 

Miss.—Donahue v. State, 107 So. 15, 
142 Miss. 20. 

N.C.—State v. Aiken, 1 S.E.2d 821. 
215 N.C. 317—State v. Lewis, 197 
S.E. 160, 213 N.C. 646. 

Okl.—Orme v. State, 75 P.2d 482, 63 
Okl.Cr. 325. 

Pa.—Commonwealth v. Marshall, 135 
A. 301, 287 Pa. 512. 

Tex.—^Kennamer v. State, 247 S.W. 

560, 93 Tex.Cr. 430. 

48. Fla.—Lanton v. State, 132 So. 
902, 133 Fla. 527. 

Ky.—Hord v. Commonwealth, 13 S. 

W.2d 244, 227 Ky. 439. 

Miss.—Donahue v. State, 107 So. 15, 
142 Miss. 20. 

Okl.—Bailey v. State, 280 P. 633, 44 
Okl.Cr. 193. 

30 C.J. p 443 note 81. 
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lesser degree of homicide than that to which the 
declaration related.^^ 

The proper admission in evidence of a dying dec¬ 
laration, or its admission without objection, ren¬ 
ders harmless error in admitting other evidence of 
the facts covered by the declaration,especially 
where the other evidence is more favorable to ac¬ 
cused than the dying declaration.^^ The admission 
of statements, admissible as dying declarations, is 
not reversible error merely because the statements 
are not denominated dying declarations.®^ 

Cure of error by instruction. Error in admitting 
evidence of dying declarations or similar statements 
made by deceased is generally held to be harmless 
where the court strikes out such evidence and in¬ 
structs the jury to disregard it,®^ or where the 
court instructs the jury to limit their consideration 
of dying declarations to such portions thereof as 
have been properly admitted in evidence.^*^ How¬ 
ever, it has been held that the error is not so cured 
where testimony as to the declaration is so material 
that its effect on the jury cannot be removed by 
such an instruction;®® and there is authority to the 
effect that error in admitting a statement of de¬ 
ceased as a dying declaration is not corrected by 
striking out a portion thereof, as the statement 
should be either admitted or rejected as an entire¬ 
ty.®® Error in admitting a dying declaration con¬ 
sisting of an expression of opinion is not cured by 


an instruction that the jury should disregard it if 
they believe the dying declaration was the state¬ 
ment of an opinion.®'^ 

Where conviction is of assault with intent to kill. 
Although dying declarations are admissible only in 
homicide cases, as explained supra § 293, if accused 
was convicted only of felonious assault or of as¬ 
sault with intent to murder, the admission of dying 
declarations will not be held ground for reversal 
where accused was indicted and tried for murder,5® 
or where the court admonished the jury to disre¬ 
gard the declaration and obtained their assurance 
that they would do so.®^ Where, in a prosecution 
for assault with intent to kill, the injured man tes¬ 
tifies at the trial and his version of the shooting is 
undisputed, the admission of his declaration made 
shortly after the shooting, even if erroneous, is not 
prejudicial.®® 

Foundation or predicate. The admission in evi¬ 
dence of dying declarations without the requisite 
preliminary proof may constitute prejudicial and 
reversible error,®^ unless, under the facts of the 
particular case, no prejudice to accused results 
therefrom,®2 as where the error is cured and ren¬ 
dered harmless by other matters such as the action 
of the court in striking out the evidence and in¬ 
structing the jury to disregard it,®® or the introduc¬ 
tion of other evidence showing the declarations to 
be admissible,®4 or the reaffirmance of the statement 


43. Ark.—Hudson v. State, 271 S.W. 
3. 168 Ark. 634. 

X'.C.—State V. Franklin, 135 S.E. 859, 
192 N.C. 723. 

Wash.—State v. Gallagher, 103 P.2d 
1100, 4 Wash.2d 437. 

50. Cal.—People v. Petruzo, 110 P. 
324, 13 CaLApp. 569. 

Ind.—^Anderson v. State, 186 N.E. 
316, 205 Ind. 607. 

Utah.—State v. McNair, 178 P. 48, 53 
Utah 99. 

30 C.J. p 444 note 86. 

51. Mo.—State v. Colvin, 126 S.W, 
448, 226 Mo. 446. 

52^ Mich.—People v. Arnett, 214 N. 
W. 231, 239 Mich. 123. 

53. Iowa.—State v. Johnson, 267 N. 
W. 698, 221 Iowa 933—State v. 
Woodmansee, 233 N.W. 725, 212 
Iowa 596. 

Ky.—Moore v. Commonwealth, 99 S. 
W.2d 715, 266 Ky. 514—Caudill v. 
Commonwealth, 15 S.W.2d 435, 228 
Ky. 722—^Warman v. Common¬ 
wealth, 270 S.W. 48, 207 Ky. 738— 
Wilson V. Commonwealth, 132 S.W. 
557, 141 Ky. 341. 

N.Y.—People v. McCarthy, 18 N.B. 
128, 110 N.Y. 309. 

Tex.—Webb v. State, 11? S.W.2d 426, 
135 Tex.Cr. 207. 


Wash.—State v. Gallagher, 103 P.2d 
1100, 4 Wash.2d 437. 

54 . Conn.—State v. Manganella, 155 
A. 74, 113 Conn. 209. 

Kan.—State v. Smith, 174 P. 551, 103 
Kan, 143. 

Ky.—Huff V. Commonwealth, 108 S. 

W.2d 1044, 270 Ky. 36. 

Tex.—Puckett v. State, 97 S.W. 2d 
214, 131 Tex.Cr. 242. 

55. Tex.—Edmondson v. State, 292 
S.W. 231, 106 Tex.Cr. 321. 

56. Mich,—People v. Christmas, 148 
N.W. 369, 181 Mich. 634. 

57 . Miss.—Jones v. State, 30 So. 759, 
79 Miss, 309. 

5a Tex.—Gatlin v. State, 217 S.W. 

698, 86 Tex.Cr. 339. 

30 C.J. p 444 note 89. 

59. Va.—Taylor v. Commonwealth, 
94 S.E. 795, 122 Va. 886. 

60. Kan.—State v. Powers, 139 P. 
1166, 92 Kan. 220. 

61. Fla.—Handley v. State, 170 So. 
748, 125 Fla. 632. 

Ky.—Petty v. Commonwealth, 199 S. 

W. 20. 178 Ky. 483. 

Tex.—Hale v. State, 16 S.W.2d 1068, 
112 Tex.Cr. 422. 

Va.—Compton v. Commonwealth, 170 
S.E. 613, 161 Va. 980. 
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Rnlixig of trial judge on the condi¬ 
tions precedent to the admissibility 
of a dying declaration will not be 
disturbed except for an erroneous 
conclusion prejudicial to accused.— 
State V. Robinson, 147 S.E. 441, 149 
S.C. 439. 

Predicate for admission of dying dec¬ 
laration see supra §§ 295, 296. 

62. Ky.—Harrod v. Commonwealth, 
300 S.W. 625, 222 Ky. 248—Strong 
V. Commonwealth, 287 S.W. 235, 
216 Ky. 98. 

Mo.—State v. Singleton, 77 S.W.2d 
80—State v. Baker, 24 S.W.2d 1039, 
324 Mo. 846. 

Okl.—Smith V. State, 38 P.2d 591, 56 
Okl.Cr. 318. 

63. Cal.—People v. Herges, 111 P. 
624, 14 Cal.App. 273. 

64. Ill.—People v. Greenig, 174 N.R 
374, 342 Ill. 254. 

Miss.—Conway v. State, 171 So. 16, 
177 Miss. 461. 

N.C.—State v. Layton, 169 S.E. 650, 
204 N.C. 704. 

Okl.—Hawkins v. U. S., 108 P. 561, 
3 Okl.Cr. 651. 

Tenn.—Crittendon v. State, 8 S.W. 2d 
371, 157 Tenn. 403. 

Tex.—Berry v. State, 157 S.W.2d 650, 
143 Tex.Cr. 67. 
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“by deceased in the presence of accused,65 or by 
strong and convincing evidence of the guilt of ac- 
cused.66 Error in the admission of testimony deal¬ 
ing with the conditions under which a dying decla¬ 
ration was made but not revealing the contents of 
the declaration or throwing any light on the homi¬ 
cide is not prejudicial.67 Error in failing to ex¬ 
clude evidence admitted as a predicate, when the 
dying declaration is excluded, is cured by its ex¬ 
clusion when referred to in the argument's 

§ 426. -Exclusion of Evidence 

Error in excluding evidence is not ground for reversal 
if it is not prejudicial to the substantial rights of the 
accused, as where the facts which it is offered to prove 


are established by other evidence, or where other evi¬ 
dence of the same or similar import is admitted, or where 
the error is cured by instructions or by the verdict. 

As a general rule the exclusion of competent ma¬ 
terial evidence is prejudicial and reversible error if 
the verdict might have, and probably would have, 
been different if such evidence had been admitted,®^ 
as where evidence for accused, refuting evidence in¬ 
troduced by the state showing malice, is excluded^® 

On the other hand, the erroneous exclusion of 
evidence is harmless, and not ground for reversal, 
where, in view of the facts of the case, accused 
was not prejudiced and a different verdict could 
not, or probably would not, have been rendered if it 
had been admitted.*^^ The erroneous rejection of 


Vt.—state V. Tubbs, 139 A. 769, 101 
Vt. 5. 

Consideration of whole record 

The admission of dying declara¬ 
tions without a hearing as to ad¬ 
missibility in the absence of the 
jury will not be held reversible er¬ 
ror where the supreme court after 
considering the whole record is of 
the opinion that the evidence was 
competent.—^Wilkerson v. State, 98 
So. 770, 134 Miss. 853. 

65. IlL—People v. Haensel, 127 N.E. 
ISl, 293 Ill. 33. 

66. Fla.—Lanton v. State, 182 So. 

902, 133 Fla. 527. 

67. Ark.—Bradshaw v. State, 129 S. 
TV. 811, 95 Ark. 409. 

Ky.—^Kennedy v. Commonwealth, 108 
S.W. 891, 32 Ky.L. 1381. 

30 C.J. p 444 note 96. 

68. Ky.—^Johnson v. Commonwealth, 
9 S.W.2d 53, 225 Ky. 413. 

69. Ala.—Crenshaw v. State, 87 So. 

328, 205 Ala. 256—Ex parte Warsh- 
am, 84 So. 889, 203 Ala. 534, revers¬ 
ing Warsham v. State, 84 So. 885, 
17 Ala.App. 181—Binns v. State, 
151 So. 614, 25 Ala.A»pp. 590— 

Ousley V. State, 122 So. 300, 23 Ala. 
App. 139. 

Ga.—Gibson v. State, 168 S.E. 47, 176 
Ga. 384. 

Ky.—^Blackerby v. Commonwealth, 
255 S.W. 824, 200 Ky. 832. 

La.—State v. Joiner, 109 So. 51, 161 
La. 518. 

Md.—Rickards v. State, 98 A. 525, 
129 Md. 184. 

Miss.—Moorman v. State, 69 So. 1000, 
109 Miss. 848—Upchurch v. State, 
51 So. 810, 96 Miss. 586. 

N.M.—State v. Chesher, 161 P. 1108, 
22 X.M. 319. 

N.C.—State v. Mull, 145 S.E. 677, 
196 X.C. 351. 

Tex.—Seals v. State, 139 S.W.2d 105, 
139 Tex.Cr. 162—Stewart v. State, 
135 S.W.2d 103, 138 Tex.Cr. 286— 
Thompson v. State, 256 S.W. 279, 
96 Tex.Cr. 87. 

Utah.-—State v. Vasquez, 121 P.2d 

903, 101 Utah 444, 140 A.L.R. 755. 


“The doctrine of harmless error in 
criminal cases is a dangerous one,” 
and will not be applied where the 
appellate court is unable to state as 
a fact that the evidence excluded 
would have had no material bearing 
on the conclusion reached by the 
jury.—State v. Chesher. 161 P. 1108, 
1110, 22 N.M. 319. 

Excluded evidence tending to show 
ground for reducing punishment 
Ill.—People V. Winchester, 185 N.E. 
580, 352 Ill. 237. 

70. Ga.—Aaron v. State, 31 Ga. 167. 
Miss.—Long v. State, 52 Miss. 23. 

71. Ala.—White v. State, 96 So. 709, 
209 Ala. 546—Hutchens v. State, 
92 So. 409, ’207 Ala. 126—Hemnburg 
v. State, 43 So. 959, 151 Ala. 26— 
Barlew v. State, 57 So, 601, 5 Ala. 
App. 290, certiorari denied Ex parte 
Barlew, 61 So. 912, 181 Ala. 88. 

Ark.—Harmon v. State, 81 S.W.2d 30, 
190 Ark. 823—Vance v. State, 68 S. 
W. 37, 70 Ark. 272—Lackey v. 

State, 55 S.W. 213, 67 Ark. 416. 
Cal.—People v. Byrne, 116 P. 521, 160 
Cal. 217—People v. Manoogian, 75 
P. 177, 141 Cal. 592—People v. 

Mitchell, 62 P. 187, 129 Cal. '584— 
People v. Griner, 56 P. 625, 124 
Cal. 19—People v. Phelan, 56 P. 
424, 123 Cal. 551—People v. How¬ 
ard, 44 P. 464, 112 Cal. 135—Peo¬ 
ple v. Achal, 14 P.2d 773, 125 Cal. 
App. 652. 

Colo.—Moore v. People, 57 P. 857, 26 
Colo. 213. 

Fla.—Coston v. State, 198 So. 467, 144 
Fla. 676—Ivey v. State, ISO So. 368, 
132 Fla. 36—Matthews v. State, 
177 So. 321, 130 Fla. 53—Washing¬ 
ton v. State, 98 So. 603, 86 Fla. 
519. 

Ga.—Perry v. State, 30 S.E. 903, 102 
Ga. 365—Chewning v. State, 88 S. 
E. 904, 18 Ga.App. 11. 

Idaho.—State v. Allen, 131 P. 1112, 
23 Idaho 772. 

Kan.—State v. Van Wormer, 173 P. 
1076, 103 Kan. 309, rehearing de¬ 
nied 180 P. 450, 103 Kan. 309— 
State V. Moore, 73 P. 905, 67 Kan. 

2S3- 


620—^TVise v. State, 2 Kan. 419, 
85 Am.D. 595. 

Ky.—Jarvis v. Commonwealth, 54 S. 
W.2d 307, 245 Ky. 790—Powell v. 
Common-wealth, 15 S.W.2d 516, 228 
Ky. 623—Gibson v. Commonwealth, 
10 S.W.2d 646, 226 Ky. 186—Law- 
son V. Commonwealth, 6 S.W.2d 
4S8, 224 Ky. 443. 

La.—State v. Scarbrock, 145 So. 264, 
176 La. 48—State v. Dunn, 109 So. 
56, 161 La. 532, error dismissed 
Dunn V. State of Louisiana, 47 S. 
Ct. 344, '273 U.S. 656, 744, 71 L.Ed. 
825—State v. Werner, 54 So. 402, 
128 La. 1—State v. Clayton, 37 So. 
754, 113 La. 782. 

Mich—People v. McKernan, 210 N. 

W. 219, 236 Mich. 226. 

Miss.—Lott V. State, 152 So. 488, 168 
Miss. 710—Richardson v. State, 131 
So. 284, 153 Miss. 654. 

Mo.—State v. Sovern, 125 S.W. 769, 
225 Mo. 580—State v. Hultz, 16 S. 
W. 940, 106 Mo. 41. 

N.Y.—People v. Conklin, 67 N.E. 624, 
175 N.Y. 333, 17 N.Y.Cr. 414— 

People V. Smith, 64 N.E. 814, 172 
N.Y. 210, 17 N.Y.Cr. 39. 

N.C.—State v. Brown, 168 S.E. 532, 
204 N.C. 392. 

Okl.—Short v. State, 125 P.2d 227, 74 
Okl.Cr. 272—Scott v. State, 268 
P. 312, 40 OkLCr. 296—Sunday v. 
State, 174 P. 1095, 14 Okl.Cr. 630. 
Pa.—Commonwealth v. Marshall, 135 
A. 301, 287 Pa. 512. 

S.C.—State V. Pridmore, 161 S.E, 335, 
163 S.C. 73. 

Tex.—Beasley v. State, 259 S.W. 567, 
97 Tex.Cr. 36—Salmon v. State, 154 
S.W. 1023, 69 Tex.Cr. 506—Kemper 
v. State, 138 S.W. 1025, 63 Tex.Cr. 
1—Ogden v. State, Cr., 58 S.W. 
1018—McMurray v. State, Cr., 56 
S.W. 76—Hall V. State, 21 S.W. 
368, 31 Tex.Cr. 565. 

Va.—Little v. Commonwealth, 175 S. 

E. 767, 163 Va. 1020. 

Wash.—State v. Surry, 63 P. 557, 23 
Wash. 655. 

Wis.—Lowe V. State, 96 N.W. 417, 
118 Wis. 641. 
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evidence is not prejudicial to accused where the 
other evidence in the case is sufficient to show his 
guilt where the evidence rejected is immaterial, 

too remote, or inconsequential where the error 

in rejecting the evidence is favorable to accused 
where an opportunity is later given to introduce 
the rejected evidence;’^® or where accused receives 
the benefit of the evidence by getting it before the 


jury, notwithstanding the court sustains an objec¬ 
tion thereto,"^® as where the objection is sustained 
but the evidence is not excluded.'^'^ 

Error in excluding evidence is harmless where 
the facts sought to be proved thereby are admit¬ 
ted, or clearly established by other evidence 
where the same or substantially the same evidence 


XiunitatioxL of cross-ezamination of 
an expert witness is not ground for 
reversal where it does not affirma¬ 
tively appear that it resulted in a 
miscarriage of justice.—People v. 
Eaton, 163 N.W. 19, 196 Mich. 715. 
Exclusion of evidence as harmless or 
prejudicial error generally see 
Criminal Law § 1918. 

72- Cal.—People v. Figueroa, 116 P. 
391, 160 Cal. SO. 

Fla.—Gee v. State, 54 So. 45S, 61 Fla. 
132. 

Ga.—Faulk v. State, 171 S.B. -570, 47 
GaApp. 804. 

73. Ala.—Houston v. State, 82 So. 
503, 203 Ala. '261—Davis v. State, 
66 So. 67, 1S8 Ala 59—^Wright v. 
State, 72 So. 564, 15 Ala,App. 91. 
Ark.—Clements v. State, 133 S.W.2d 
844, 199 Ark. 69. 

Cal.—People v. Kausen, 23 P.2d 1047, 
133 CaLApp. 327—People v. Dad, 
196 P. 506, 51 Cal.App. 182. 

Fla.—Kersey v. State, 74 So. 983, 73 
Fla. 832. 

Ill.—People V. Willy, 133 N.E, 859, 
301 Ill. 307. 

Kan.—State v. Thyer, 53 P.2d 907, 
143 Kan. 238—State v. Van Worm- 
er, 173 P. 1076, 103 Kan. 309, re¬ 
hearing denied ISO P. 450, 103 Kan. 
309. 

Ky.—Moore v. Commonwealth, 136 S. 
W. 60S, 143 Ky. 405—Newton v. 
Commonwealth, 102 S.W. 264, 31 
Ky.L. 327. 

Mich.—People v. McKernan, 210 N.W. 
219, 236 Mich. 226—People v. Eat¬ 
on, 163 N.W. 19, 196 Mich. 715. 

Miss.—^Williams v. State, 188 So. 316, 
185 Miss. 449. 

Mo.—State v. Meinhardt, App., 82 S. 
W.2d 890. 

N.C.—State v. Brinkley, 110 S.E. 783, 
183 N.C. 720—State v. Thompson, 
69 S.E. 254, 153 N.C. 618. 

Okl.—Lewis v. State, 174 P. 1094, 15 
Okl.Cr. 1. 

S.C.—State V. Gregory, 120 S.E. 499, 
127 S.C. 87. 

Tex.—Mangum v. State, 139 S.W.2d 
94, 139 Tex.Cr. Ill—Scott v. State, 
105 S.W.2d 242, 132 Tex.Cr. 517— 
Howard v. State, 55 S.W.2d 1048, 
122 Tex.Cr. 371—Petitte v. State, 
•21 S.W.2d -522, 113 Tex.Cr. 347— 
Harcrow v. State, 261 S.W. 1046, 
97 Tex.Cr. 274—Sanford v. State, 
185 S.W. 22, 79 Tex.Cr. 346—Bor¬ 
deaux v. State, 124 S.W. 640, 58 
Tex.Cr. 61—Williams v. State, 114 


S.W. 802, 54 Tex.Cr. 642—Rice v. 
State, 94 S.W. 1024, 49 Tex.Cr. 569. 

74. Ala.—Grizzard v. State, 79 So. 
266, 16 Ala.App. 505. 

Ark.—Walker v. State. 212 S.W. 319, 
138 Ark. 517. 

Ky.—McFarland v. Commonwealth, 
273 S.W. 30, 209 Ky. 566. 

Mo.—State v. Daly, 109 S.W. 53, 210 
Mo. 664. 

Okl.—Burton v. State, 185 P. 842, 16 
Okl.Cr. 602. 

75. Ala.—Fowler v. State, 181 So. 
266, 236 Ala. 87. 

Cal.—People v. Larrios, 30 P.2d 404, 
220 Cal. 23S. 

Ga.—Boyd v. State, 71 S.E. 416, 136 
Ga. 340. 

N.Y.—People v. Barnes, 95 N.E. 15, 
202 N.Y. 77, 26 N.Y.Cr. 89. 

76. Mo.—State v. Salts, 56 S.W. 2d 
21, 331 Mo. 665. 

77. Ala.—Ingram v. State, 69 So. 
976, 13 Ala.App. 147, certiorari de¬ 
nied Ex parte Ingram, 70 So. 1013, 
195 Ala. 695. 

Mo.—State v. Fletcher, 190 S.W. 317. 
Tex.—Mangum v. State, 139 S.W.2d 
94, 139 Tex.Cr. 111. 

78. Colo.—Brindisi v. People, 230 P. 
797, 76 Colo. '244. 

Iowa.—State v, Teale, 135 N.W. 408, 
154 Iowa 677. 

Ohio.—Massa v. State, 17'5 N.E. 219, 
37 Ohio A'pp. 532. 

S.D.—State v. Keeble, 207 N.W. 456, 
49 S.D. 456. 

Tex.—Perea v. State, 227 S.W. '305, 
88 Tex.Cr. 382. 

79. Ala.—Griffin v. State, 158 So. 

316, 229 Ala. 482—Gibbs v. State, 
127 So. 790, 221 Ala. 130, denying 
certiorari 127 So, 788, 23 Ala.App. 
4 75—Locklayer v. State, 96 So. 759, 
•209 Ala. 605—Smith v. State, 62 
So. 864, 1S3 Ala. 10—Spelce v. 

State, 103 So. 694, 20 Ala.App. 412, 
certiorari denied Ex parte Spelce, 
103 So. 705, 212 Ala. 559—Thomas 
V. State, 92 So. 241, 18 Ala.App. 
314, reversed on other grounds 92 
So. 244, 207 Ala. 244. 

Cal.—People v. Malone, 269 P. 628, 
205 Cal. 29, rehearing denied -270 P. 
196, 205 Cal, 29—People v. Harris, 
145 P. 520, 169 Cal. 53—People v. 
Lando, 268 P. 439, 92 Cal.App. 405 
—People V. Jo Pong, 210 P. 648, 59 
. Cal.App. 2’59—^People v. Kiser, 141 
P. 1078, 24 Cal.App. 540. 

Colo.—Reagan v. People, 112 P. 785, 
49 Colo. 316. 


Conn.—State v. McGuire, 80 A. 761, 
84 Conn. 470, 38 L.R.A.,N.S., lOlo! 
Fla.—Hicks V. State, 9 So.2d 799. 
Ga.—McDuffie v. State, 49 S E. 70S, 

121 Ga. 580—Robinson v. State, 44 
S.E. 985, 118 Ga. 198. 

Idaho.—State v. Wilmbusse, 70 P. 
849, 8 Idaho 608. 

Ill.—People V. Willy, 133 N.E. 859, 
301 Ill. 307. 

Iowa.—State v. Johnston, 267 N.W. 

698, '221 Iowa 933—State v. Clark 
144 N.W. 596, 163 Iowa 1. 

Ky.—Carpenter v. Commonwealth, 92 
S.W.2d 355, 263 Ky. 408—Woodall 

V. Commonwealth, 50 S.W.2d 939 
244 Ky. 320—Stegall v. Common¬ 
wealth, 36 S.W.2d 338, 237 Ky. 694 
—Bryant v. Commonwealth, 288 S. 

W. 680, 216 Ky. 724—Lee v. Com¬ 
monwealth, 261 S.W. 842, 203 Ky. 
63—Roop V. Commonwealth, 258 S. 
W. 667, 201 Ky. 828—Duke v. Com¬ 
monwealth, 229 S.W. 122, 191 Ky, 
138—Spencer v. Commonwealth, 

122 S.W. 800—Whiteneck v. Com¬ 
monwealth, 55 S.W. 916, 56 S.W, 3, 

21 Ky.L. 1625—Campbell v. Com¬ 
monwealth, 11 S.W. 290, 88 Ky. 402, 
10 Ky.L. 975, 21 Am.S.R. 348. 

Minn.—State v. Henrionnet, 170 N.W. 

699, 142 Minn. 1. 

Mo.—State v. Lamb, 278 S.W. 1009— 
State V. Harlan, 32 S.W. 997, 130 
Mo. 381. 

N.J.—State V. Ciemiengo, 185 A 65, 
116 N.J.Law 402—State v. Bassone, 
160 A. 391, 109 N.J.Law 176. 

S.C.—State V. Messervy, 68 S.E. 766, 
86 S.C. 503. 

Tenn.—Holt v. State, 92 S.W.2d 397, 
170 Tenn. 76. 

Tex.—Wright v. State, 1'58 S.W.2d 
787, 143 Tex.Cr. 447—Romine v. 
State, 101 S.W.2d 812, 132 Tex.Cr. 
52—Shield v. State, 38 S.W.2d 76, 
118 Tex.Cr. 509—^Archer v. State, 5 
S.W.2d 503, 109 Tex.Cr. 414—Little¬ 
ton V. State. 239 S.W. 202, 91 Tex. 
Cr. '205—Hollman v. State, 223 S. 
W. 206, 87 Tex.Cr. *076—Roach v. 
State, 208 S.W. 520, -84 Tex.Cr. 471 
—Salmon v. State, 154 S.W. 1023, 
69 Tex.Cr. 506—Joy v. State, 123 
S.W. 584, 57 Tex.Cr. 93—Gray v. 
State, 114 S.W. 635, 55 Tex.Cr. 90, 

22 L.R.A.,N.S., -513—Ford v. State, 
Cr., 56 S.W. 338—Lancaster v. 
State, '35 S.W. 165, 36 Tex.Cr. 16. 

Va.—Little v. Commonwealth, 175 S. 

E. 767, 163 Va. 1020. 

Wis.—^Spick V. State, 121 N.W. 664, 
140 Wis. 104—Ryan v. State, 92 
N.W. 271, 11'5 Wis. 488. 
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is admitted during the course of the trial,as 
where the same or substantially the same evidence 
as that excluded is elicited from the same witness,^^ 
such as from accused as a witness.^2 


In accordance with these rules, unless accused is 
prejudiced thereby, error in excluding particular 
evidence on the issue of the insanity of accused,®^ 
or on the issue of self-defense,^^ as to threats made 


80 . Ala.—Roberson v. State, 172 So. 
250, 233 Ala. 442—Roan v. State, 
143 ' So. 454, 225 Ala. 428—Dennis 
V. State, 109 So. 183, 21 Ala.App. 
445—Thomas v. State, 92 So. 241, 
IS Ala.App. 314, reversed on other 
g-rounds 92 So. 244, 207 Ala. 244— 
Dobbins v. State, 72 So. 692, 15 
Ala.App. 166—Nelson v. State, 68 
So. 573. 13 Ala.App. 28. 

Ariz.—Flowers v. State, 229 P. 1028, 
27 Ariz. 70. 

Ark.—Sharp v. State, 3 S.W.2d 23, 

175 Ark. 1083—Sims v. State, 286 
S.W. 981, 171 Ark. 799—Gibson v. 
State. 205 S.W. 898, 135 Ark. 520— 
Tillman v. State, 166 S.W. 582, 112 
Ark. 236—Brock v. State, 141 S.W. 
756, 101 Ark. 147. 

Cal.—People v. Hoffman, 232 P. 974, 
195 Cal. 295—People v. Watson, 133 
P. 298, 165 Cal. 645—People v. Ker- 
mott, 91 P.2d 215, 33 Cal.App.2d 
236—People v. Attema, 243 P. 461, 
75 Cal.App. 642. 

Colo.—King V. People, 285 P. 157, 87 
Colo. 11. 

Fla.—Childers v. State, 77 So. 99, 74 
Fla. 288. 

Ind.—Brewster v. State, 128 N.E. 
465, 190 Ind. 83. 

Iowa.—State v. Russo, 188 N.W. 660, 
193 Iowa 992. 

Ky.—Gambrel v. Commonwealth, 43 
S.W.2d 335, 241 Ky. 39, followed in 
43 S.W.2d 339. 241 Ky. 36, and 43 
S.W.2d 339, 241 Ky. 37—Frazier v. 
Commonwealth, 238 S.W. 769, 194 
Ky. 240—Newton v. Common¬ 
wealth, 102 S.W. 264, 31 Ky.L, 327, 

La.—State v. Allen, 137 So. 860, 173 
La. 482. 

Miss.—Turner v. State, 170 So. 642, 

176 Miss. 862. 

Mo.—State v. Meinhardt, 82 S.W.2d 
890—State v. Emma, 26 S.W.2d 
781, 324 Mo. 1216—State v. Curt- 
ner, 170 S.W. 1141, 262 Mo. 214. 
Mont.—State v. Nordall, 99 P. 960, 
38 Mont. 327. 

N.J.—State V. Favorite, 178 A. 765, 
115 N.J.Law 197. 

State V. Casad, 207 P. 64, 28 
N.M. 117. 

—State V. Edmundson, 188 S.E. 
86, 210 N.C. 639—State v. Fleming, 
163 S.E. 453, 202 N.C. 512—State v. 
Kincaid, 110 S.E. 612, 183 N.C. 709 
— State V. Williams, 83 S.E. 714, 
168 N.C. 191. 

—Commonwealth v. Becker, 191 A. 
351, 326 Pa. 105—Commonwealth 
V. Danz, 60 A. 1070, 211 Pa. 507. 
S.C.—State v. Rash, 188 S.E. 435, 182 
S.C. 42 — State V. Harmon, 60 S.E. 
230, 79 S.C. 80. 

Tenn.—Cooper v. State, 138 S.W. 826, 
123 Tenn. 37. 


Tex.—Romine v. State. 101 S.W.2d 
812, 132 Tex.Cr. 52—Stanley v. 

State, 48 S.W.2d 279, 120 Tex.Cr. 
450—Lawler v. State, 9 S.W.2d 259, 
110 Tex.Cr. 460—Bond v. State, 296 
S.W. 602, 107 Tex.Cr. 453—Hickox 
V. State, 285 S.W. 621, 104 Tex.Cr. 
649—Elkins v. State. 276 S.W. 291, 
101 Tex.Cr. 377—Willis v. State, 
239 S.W. 212, 91 Tex.Cr. 329. 

Va.—Nelson v. Commonwealth, 130 S. 

E. 389, 143 Va. 579. 

Wash.—State v. Kwan, 25 P.2d 104, 
174 Wash. 528. 

Erroneous exclusion not cured by oth¬ 
er evidence 

Ala.—Clack v. State, 196 So. 286. 29 
Ala.App. 377—Ferguson v. State, 
105 So. 435, 21 Ala.App. 116—Nel¬ 
son V. State, 68 So. 573, 13 Ala. 
App. 28. 

Cal.—People v. Watson, 133 P. 298, 
165 Cal. 645. 

Miss.—Prewitt v. State, 126 So. 824, 
156 Miss. 731. 

8L Ala.—Roberson v. State, 172 So. 
250, 233 Ala. 442—Whittle v. State, 
104 So. 668, 213 Ala. 301—Perkins 
V. State, 131 So. 461, 24 Ala.App. 
138—Clemmons v. State, 116 So. 
910, 22 Ala.App. 418, certiorari de¬ 
nied 116 So. 913, 217 Ala. 519— 
Stevenson v. State, 90 So. 140, 18 
Ala.App. 174, certiorari denied 90 
So. 926, 206 Ala. 701—Castona v. 
State, 84 So. 871, 17 Ala.App. 421. 
Ark—Sims v. State, 109 S.W.2d 668, 
194 Ark. 702—Moore v. State, 267 
S.W. 769, 167 Ark. 164—Walker 

V. State, 212 S.W. 319, 138 Ark. 
517—Wilfong V. State, 132 S.W. 
928, 96 Ark. 627. 

Cal.—People v. Tyren, 178 P. 132, 179 
Cal. 575—People v. Watson, 133 P. 
298, 165 Cal. 645. 

Kan.—State v. Long, 175 P. 145, 103 
Kan. 302. 

Ky.—Banks v. Commonwealth, 126 S. 

W. 2d 1122, 277 Ky. 647—Huff v. 
Commonwealth, 59 S.W.2d 985, 248 
Ky. 700—McCandless v. Common¬ 
wealth, 192 S.W. 832, 174 Ky. 750. 

Me.—State v. Sprague, 199 A. 705, 135 
Me. 470. 

S.C.—State V. Gilbert, 150 S.E. 321, 
153 S.C. 25. 

Tex.—Shield v. State, 38 S.W.2d 76, 
118 Tex.Cr. 509. 

Wash.—State v. Whitfield, 224 P. 559, 
129 Wash. 134. 

W.Va,—State v. Wriston, 116 S.E. 9, 
93 W.Va. 568. 

82. Ark.—Mallory v. State, 217 S. 

W. 482, 141 Ark. 496. 

Fla.—Rowe v. State, 163 So. 22, 120 
Fla. 649. 

Ill.—People V. Sartin, 198 N.E. 674, 
361 Ill. 571. 
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Iowa.—State v. Huston, 174 N.W. 641, 
187 Iowa 1000. 

Ky.—Woodall v. Commonwealth, 50 
S.W.2d 939, 244 Ky. 320—Harris v. 
Commonwealth, 33 S.W.2d 666, 236 
Ky. 666—Miller v. Commonwealth, 
27 S.W.2d 683, 234 Ky. 135—Fair 
v. Commonwealth, 286 S.W. 1058, 
215 Ky. 756—Butler v. Common¬ 
wealth, 110 S.W. 275, 33 Ky.L. 510. 
Mo.—State v. Kretschmar, 133 S.W. 
16, 232 Mo. 29. 

N.J.—State V. Corrado, 172 A. 571. 
113 N.J.Law^ 53. 

N.C.—State v. Hairston, 109 S.E. 15, 
182 N.C. 851. 

Okl.—Bowers v. State, 34 P.2d 292, 
56 Okl.Cr. 111. 

Pa.—Commonw^ealth v. Lehman, 164 
A. 526, 309 Pa. 486. 

S.C.—State V. Hollis, 95 S.E. 74, 108 
S.C. 442. 

Tex.—Bradshaw v. State, 81 S.W. 2d 
83, 128 Tex.Cr. 345—Russell v. 

State, 45 S.W.2d 622, 119 Tex.Cr. 
469—Wade v. State, 263 S.W. 589, 
98 Tex.Cr. 27—Hollman v. State, 
223 S.W. 206, 87 Tex.Cr. 576. 
Exclusion error not cured by other 
testimoziy of accused 
Cal.—People v. Alpine, 254 P. 281, 81 
Cal.App. 456. 

Fla.—Johnson v. State, 152 So. 176, 
113 Fla. 461. 

Pa.—Commonwealth v. Wooley, 102 
A. 947, 259 Pa. 249. 

Error in excludingr evidence of 
statements of extenuating circum¬ 
stances made by accused immediately 
after he killed deceased, and which 
were part of the res gestae, was not 
cured by permitting accused to tes¬ 
tify to the existence of such cir¬ 
cumstances, as his testimony at the 
trial could not have the force of 
statements made by him at the time 
the crime was committed.—Griffin v. 
State, 50 S.W. 366, 40 Tex.Cr. 312, 
76 Am.S.R. 718. 

83- Cal.—People v. Harris, 145 P. 
520, 169 Cal. 53. 

Iowa.—State v. Crietello, 197 N.W. 
902, 197 Iowa 772—State v. Russo, 
188 N.W. 660, 193 Iowa 992—State 
V. Towne, 160 N.W. 10, 180 Iowa 
339. 

Kan.—State v. Paine, 271 P. 308, 126 
Kan. 752. 

Tex.—Shield v. State, 38 S.W.2d 76, 
118 Tex.Cr. 509. 

W.Va.—State v. Fugate, 138 S.E. 318, 
103 W.Va. 653—State v. Evans, 117 
S.E. 885, 94 W.Va. 47. 

84- Ala.—Buff alow v. State, 143 So. 
907, 25 Ala.App. 227, certiorari de¬ 
nied 143 So. 908, 225 Ala, 513. 

Ariz.—Rascon v. State, 57 P.2d 304, 
47 Ariz. 501. 
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"by deceased against accused,or as to the charac¬ 
ter or reputation of accused^® or of deceased^"^ is 
harmless. 

The exclusion of testimony as to dying declara¬ 
tions or similar statements of deceased, in view of 
other evidence, may be harmless error.^^ Howev¬ 
er, the exclusion of evidence offered for the pur¬ 


pose of discrediting and impeaching dying decla¬ 
rations admitted in evidence and of attacking the 
credibility of declarant constitutes prejudicial and 
reversible error,provided, of course, the evidence 
offered has some tendency to discredit the declara¬ 
tion,^® and is not a mere conclusion.®^ 

Cure of error by instriictio7is or verdict. Error 


Ky.—Stewart v. Commonwealth, 118 
S.W.2d 734, 274 Ky. 401—Huff v. 
Commonwealth, 59 S.W.2d 985, 248 
Ky. 700—Gabbard v. Common¬ 
wealth, 156 S.W. 1037, 154 Ky. 140 
—Spencer v. Commonwealth, 122 S. 
W. 800—Kennedy v. Common¬ 
wealth, 109 S.W. 313, 33 Ky.L. S3— 
Newton v. Commonwealth, 102 S. 
W. 264, 31 Ky.L. 327—Tetterton 

V. Common'wealth, 89 S.W. 8, 28 
Ky.L. 146. 

Miss.—Powell V. State, 110 So. 515, 
145 Miss. 252. 

Mo.—State v. Sorrells, 50 S.W. 2d 1018 
—State V. Arnold, 105 S.W. 611, 
206 Mo. 589. 

Okl.—Ging V. State. 239 P. 685, 31 
Okl.Cr. 428—Graham v. State, 220 
P. 967, 25 Okl.Cr. 372—Offitt v. 
State, 113 P. 554, 5 Okl.Cr. 48. 

Pa.—Commonwealth v. Peronace, 
195 A. 57, 328 Pa. 86. 

Tex.—Lilley v. State, 273 S.W. 270, 
100 Tex.Cr. 371—Brown v. State, 
273 S.W. 263, 100 Tex.Cr. 326— 
Beasley v. State, 259 S.W. 567, 97 
!rex.Cr. 36—Howard v. State, 111 
S.W. 1038, 53 Tex.Cr. 378. 

Wyo.—Durham v. State, 210 P. 934, 
29 Wyo. 85. 

Erroueons exclusion held prejudicial 
Ala,—^Narrell v. State, 132 So. 47, 222 
Ala. 145, reversing 132 So. 45, 24 
Ala,App. 149, mandamus denied Ex 
parte Narrell, 132 So. 47, 222 Ala. 
13—Roberson v. State, 117 So. 412, 
217 Ala. 696—Wall v. State, 151 So. 
611, 25 Ala.App. 589—Olive v. 

State, 57 So. 66, 2 Ala.App. 77. 
N.C.—State v. Rice, 24 S.E.2d 483, 
222 N.C. 634—State v. Dickey, 174 
g.E. 316, 206 N.C. 417. 

Wash.—State v. Reuben, 287 P. 887, 
156 Wash, 655. 

86. Ala.—Johnson v. State, 130 So. 
175, 221 Ala. 632. 

Ky.—Demaree v. Commonwealth, 91 
S.W. 1131, 28 Ky.L, 1374. 

Mo.—State v. Ring, 141 S.W. 2d 57, 
346 Mo, 290—State v. Emma, 26 S. 

W. 2d 781, 324 Mo. 1216. 

Tex.—Davis v. State, 296 S.W. 897, 
107 Tex.Cr. 444—Elkins v. State, 
276 S.W. 291, 101 Tex.Cr. 377— 
Bowlin V. State, 248 S.W. 396, 93 
Tex.Cr. 452. I 


V. Commonwealth, 221 S.W. 202, 
188 Ky. 30. 

Tex.—Johnson v. State, 135 S.W.2d 
485, 138 Tex.Cr. 188. 

87. Ala.—Wilson v. State, App., n 
So.2d 563, certiorari denied 11 So. 
2d 568—Perkins v. State, 131 So 
461, 24 Ala.App. 138—Jackson v. 
State, 93 So. 258, 18 Ala.App. 627. 

Ark.—McCain v. State, 201 S.W. 840, 
132 Ark. 497. 

Cal.—People v. Kellogg, 57 P.2d 1305, 
6 Cal.2d 448. 

Iowa.—State v. Reynolds, 206 N.W. 
635, 201 Iowa 10—State v. Huston, 
174 N.W. 641, 187 Iowa 1000. 

Kan.—State v. Long, 175 P. 145, 103 
Kan. 302. 

Ky.—Bailey v. Commonwealth, 112 
S.W’.2d 671, 271 Ky. 490. 

La.—State v. Domingue, 118 So. 46, 
166 La. 859. 

N.J.—State V. Bassone, 160 A. 391, 
109 N.J.Law 176. 

N.M.—State v. Casad, 207 P. 64, 28 
N.M. 117. 

Tex.—Willis v. State, 239 S.W. 212, 
91 Tex.Cr. 329—Spencer v. State. 
128 S.W. 118, 59 Tex.Cr. 217—Gantt 

V. State, Cr., 105 S.W. 799. 

Erroneous exclusion held prejudicial 
Ala.—Lambert v. State, 88 So. 847, 
205 Ala. 547. 

Iowa.—State v. Rhone, 275 N.W. 109, 
223 Iowa 1221. 

88. Mo.—State v. Finley, 150 S.W. 
1051, 245 Mo. 465. 

S.C.—State V. McCoomer, 60 S.E. 23T, 
79 S.C. 63. 

Rejection of deceased policeman’s 
statement that he was shot with his 
own gun is not prejudicial where it 
is conceded that the fatal shot JP’as 
not fired from his pistol.—Gray v. 
Commonwealth, 142 S.E. 397, 150 Va. 
571. 

89. Ala.—Carter v. State, 67 So. 981, 
191 Ala. 3. 

Ky.—Cole v. Commonwealth, 86 S. 

W. 2d 984, 260 Ky. 758. 

N.C.—State v. Debnam, 22 S.E.2d 562, 
222 N.C. 266. 

Error cured by later giving oppor¬ 
tunity to make such proof.—Fowler 
V. State, 181 So. 266, 236 Ala. 87. 


Cal.—People v. Fitch, 81 P.2d 1019, 
28 Cal.App.2d 31—People v. Park¬ 
er, 40 P.2d 836, 4 Cal.App.2d 421— 
People V. Swigart, 251 P. 343, 80 
Cal.App. 31. 

Fla.—Dixon v. State, 196 So. 604, 143 
Fla. 277. 

Ga.—Thomas v. State, ISO S.E. 760, 
51 Ga.App. 455. 

Ill.—People V. Sartin. 198 N.E. 674, 
361 Ill. 571. 

Iowa.—State v. Johnston, 267 N.W. 
698, 221 Iowa 933. 

Ky.—Banks v. Commonwealth, 126 S. 
W.2d 1122, 277 Ky. 647—Stewart v. 
Commonwealth, 118 S.W.2d 734, 
274 Ky. 401—Ray v. Common¬ 
wealth, 113 S.W.2d 851, 272 Ky. 34 
—Craft V. Commonwealth, 273 S. 
W. 44, 209 Ky. 458—McCandless v. 
Commonwealth, 192 S.W. 832, 174 
Ky. 750. 

N.C.—State v. Melton, 81 S.E. 602, 
166 N.C. 442. 

Okl.—Pollock v. State, 223 P. 210, 
26 Okl.Cr. 196—Gross v. State, 222 
P. 275, 26 OkLCr. 105—Elliott v. 
State, 194 P. 267, 18 Okl.Cr. 230— 
Lewis V. State, 174 P. 1094, 15 Okl. 
Cr. 1. 

S.C.—State V. Gardner, 65 S.E. 630, 
83 S.C. 476. 

Tex.—Romine v. State, 101 S.W.2d 
812, 132 Tex.Cr. 52. 

Erroneous exclusion held prejudicial 

Ark.—^Dean v. State, 214 S.W. 38, 
139 Ark. 433. 

Cal.—People v. Smith, 91 P. 511, 151 
Cal. 619. 

Fla.—Deeb v. State, 179 So. 894, 131 
Fla. 362. 

Ill.—People V. Allen, 37 N.E.2d 854, 
378 Ill. 164. 

Iowa.—State v. Kelly, 195 N.W. 614, 
196 Iowa 897. 

Ky.—Logan v. Commonwealth, 220 
S.W. 742, 187 Ky. 793. 

Mich.—People v. Wright, 292 N.W. 
539, 294 Mich. 20. 

W.Va.—State v. Panetta, 101 S.E. 360, 
85 W.Va, 212. 

85 . Ala.—Kelley v. State, 145 So. 
816, 226 Ala. 80—King v. State, 85 
So, 876, 17 Ala.App. 381—Castona 
V. State, 84 So. 871, 17 Ala.App. 421. 

Ark.—Graham v. State, 3 S.W.2d 15, 
176 Ark. 249. 

Cal.—People v. Gonzales, 164 P. 1131, 
33 Cal.App. 340. 

Fla.—^Ryals v. State, 72 So. 369, 72 
Fla. 38. 

Kan.—State v. Long, 175 P. 145, 103 
Kan. 302. j 


Erroneous exclusion held prejudicial 
Ala.—Beaird v. State, 109 So. 161, 215 
Ala. 27. 

Ky.—Pickelseimer v. Commonwealth, 
290 S.W. 498, 217 Ky. 608—Denton 
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90. Ill.—Leigh v. People, 113 Ill. 
372. 

9-1. N.C.—State v. Ham, 172 S.E. 
473, 205 N.C. 749. 
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of the court in excluding- evidence may be cured by 
its instructions to the jury.92 

The error may also be cured by a verdict which 
gives accused the full benefit of whatever force 
there might have been in the excluded evidence.^^ 
The erroneous exclusion is harmless where the ver¬ 
dict is for a lesser degree of homicide than that to 
which the excluded evidence related or where 
the purpose or effect of the excluded evidence was 
to reduce the degree of the homicide or crime, as 
tending to show lack of malice or premeditation, 
and the jury renders a verdict which implies lack 
of malice aforethought,^^ such as a verdict for mur¬ 
der in the second degree,^® or a verdict of man¬ 
slaughter,aggravated assault,^^ or shooting with 
intent to kill.99 On the other hand, the exclusion 
of such evidence is reversible error where the con¬ 
viction is for murder.^ In a prosecution for assault 
with intent to murder, exclusion of evidence con¬ 
cerning intent is harmless where accused is found 
guilty of specific intent to murder.2 The exclusion 
of evidence which might have been admitted in mit¬ 
igation of the penalty is harmless error if the jury 
give accused the lesser penalty.^ 


§ 427. -Instructions 

a. In general 

b. As to same offense or degree as con¬ 

viction 

c. As to degree different from conviction 

d. As to particular matters 

a. In General 

Error in giving an unnecessary, inapplicabie, or er¬ 
roneous instruction, or in failing to give a particular in¬ 
struction, is harmiess, and not ground for reversal, un¬ 
less the Jury are misled and the substantial rights of 
accused are injured or prejudiced thereby. 

The rules relating to harmless and prejudicial er¬ 
ror in the giving and refusing of instructions in 
criminal cases generally, as discussed in Criminal 
Law §§ 1921-1925, apply in homicide cases. In ac¬ 
cordance with such rules, the giving of unneces¬ 
sary, inapplicable, or erroneous instructions is harm¬ 
less, and not ground for reversal, if it appears on 
the entire case, including the evidence and the 
charge as a whole, that accused could not reason¬ 
ably have been prejudiced thereby.*^ On the other 
hand, the error is prejudicial, and the doctrine of 


92 . Cal.—People v. Will, 248 P. 1078, 
7S Cal.App, 101. 

Tex.—Glover v. State, 70 S.W.2d 155, 
126 Tex.Cr. 56. 

Instructions curing erroneous admis¬ 
sion of evidence see supra § 425 c. 

93. Cal.—People v. Sidwell, 154 P. 
290, 29 CaLApp. 12. 

Ga.—Skinner v. State, 79 S.E. 181, 
13 Ga.App. 370. 

94 . Ga.—Cobb v. State, 3 S.E,2d 212, 
60 Ga.App. 194. 

95 . Ala.—Russell v. State, 97 So. 
845, 19 Ala.App. 425. 

Tenn—Cooper v. State, 138 S.W. S26, 
123 Tenn. 37. 

Tex,—Stover v. State, 104 S.W.2d 48, 
132 Tex.Cr. 356. 

Wis.—Montgomery v. State, 116 N. 
W. 876, 136 Wis. 119, 18 L.R.A., 
N.S., 339. 

96. Cal.—^People v. Conte, 122 P. 
457, 17 Cal.App. 771, denying re¬ 
hearing 122 P. 450, 17 Cal.App. 771. 

Mo.—State v. Fultz, 142 S.W.2d 39. 
KC.—State v. Thompson, 69 S.E. 254, 
153 N.C. 618. 

Insanity 

In murder prosecution, exclusion 
of evidence of insanity is not preju¬ 
dicial, where issue of insanity was 
separately tried and conviction was 
for second degree murder only.— 
People v. Davis, 270 P. 715, 94 Cal. 
App. 192. 

97 . Ala.—Russell v. State, 97 So. 
845, 19 Ala.App. 425. 

Ark.—Moore v. State, 267 S.W. 769, 
167 Ark. 164. 


Fla.—Hicks v. State, 9 So.2d 799. 

Ky.—Bryant v. Commonwealth, .288 
S.W. 680, 216 Ky. 724—McFarland 
v. Commonwealth, 273 S.W. 30, 209 
Ky. 566—Lee v. Commonwealth, 261 
S.W. 842, 203 Ky. 63. 

La.—State v. Killgore, 172 So. 2, 186 
La. 233—State v. Todd, 136 So. 76, 
173 La. 23—State v. Sandiford, 90 
So, 261, 149 La. 933. 

Ind.—Gray v. State, 30 A.2d 744. 

N.C.—State v, Franklin, 135 S.E. 859, 
192 N.C. 723—State v. Tate, 76 S. 
E. 713, 161 N.C. 280. 

Okl.—Bowers v. State, 34 P.2d 292, 
56 Okl.Cr. 111. 

S.C.—State V. Bowers, 115 S.E. 303, 
122 S.C. 275. 

Tex.—Lowe v. State, 12 S.W.2d 221, 
111 Tex,Cr. 137—McCoy v. State, 2 
S.W.2d 242, 108 Tex.Cr. 583—Reyn¬ 
olds V. State, 274 S.W. 974, 101 
Tex.Cr. 192—Payne v. State, 272 S. 
W. 788, 100 Tex.Cr. 241—Harris v. 
State, 249 S.W. 485, 93 Tex.Cr. 544 
—Baker v. State, 221 S.W. 607, 
87 Tex.Cr. 305—Hart v. State, 121 
S.W. 508, 57 Tex.Cr. 21. 

Wyo.—Hollywood v. State, 120 P. 
471, 19 Wyo. 493, Ann.Cas.l913E 
218, rehearing denied 122 P. 588, 19 
Wyo. 493, Ann.Cas.l913E 218. 

98. Tex.—Booth v. State, 234 S.W. 
888, 90 Tex.Cr. 240. 

99. La.—State v. Foster, 91 So. 411, 
150 La. 971. 

Assault with intent to commit man. 
slaughter 

Ind.—Brewster v. State, 128 N.E. 465, 
190 Ind. 83. 
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1. La.—State v. Joiner, 109 So. 51, 
161 La. 518. 

2. Cal.—People v. Galloway, 286 P. 
476, 104 Cal.App. 422. 

3. Ark.—^Keirsey v. State, 199 S.W. 
532, 131 Ark. 487. 

Pa.—Commonwealth v. McCabe, 39 
Pa.Dist. & Co. 93, 56 Montg.Co. 214. 

4. U.S.—Evans v. U. S., C.C.A.Kan., 
122 F.2d 461, conforming to man¬ 
date 61 S.Ct. 548, 312 U.S. 651, 85 
L.Ed. 1102, vacating, C.C.A., 113 F. 
2d 935, certiorari granted 61 S.Ct. 
69, 311 U.S. 635, 85 L.Ed. 404. 

Ala.—Ragsdale v. State, 32 So. 674, 
134 Ala. 24—Newton v. State, 9 
So. 404, 92 Ala. 33—Collier v. State, 
69 Ala. 247. 

Ariz.—Ramirez v. State, 158 P. 640, 
18 Anz. 272. 

Ark.—Manasco v. State, 148 S.W. 
1025, 104 Ark. 397—Bittick v. State, 
53 S.W. 571, 67 Ark. 131—Hamilton 
V. State, 36 S.W. 1054, 62 Ark. 543. 
Cal.—‘People v. Bundy, 145 P. 537, 
168 Cal. 777—People v. Zeigler, 75 
P. 1090, 142 Cal. 337—People v. 
Manoogian, 75 P. 177, 141 Cal. 592 
—People V. Hecker, 42 P. 307, 109 
Cal. 451, 30 L.R.A. 403—People v. 
Chung Heong, 24 P. 1021, 86 Cal. 
329—People v. Alsemi, 24 P. 810, 
85 Cal. 434—People v. Kernaghan, 
14 P. 566, 72 Cal. 609—People v. 
Ah Kong, 49 Cal. 6—‘People v. Hon- 
shell, 10 Cal. 83—People v. Moe, 
3 P.2d 354, 116 Cal.App. 740, rehear¬ 
ing denied 4 P.2d 234, 116 CaLApp. 
740. 
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harmless error cannot be applied, if the erroneous the rights of accused, in view of all the facts in 
instruction was reasonably calculated to prejudice the case,^ as where it tends to mislead the jur}' to 


Colo.—Pcitchey v. People, 47 P. 272, 
384, 23 Colo. 314. 

Fla.—Buchanan v. State, 122 So. 704, 
97 Fla. 1059—Pittman v. State, 6 
So. 437, 25 Fla. 64S—Metzner v. 
State. 18 Fla. 481. 

Ga.—Rooks v. State, 46 S.E. 631, 119 
Ga. 431—Leonard v. State, 43 S.E. 
1015, 110 Ga. 291—Lanier v. State, 
32 S.E 335, 106 Ga. 368—Hodges 

V. State, 20 S.E. 272, 95 Ga. 497— 
Crawford v. State, 17 S.E. 906, 92 
Ga. 481—Pry v. State, 8 S.E. 398. 
81 Ga. 645—Sumby v. State, 7 S.E. 
737, 81 Ga. 746—Darby v. State, 3 
S.E. 663, 79 Ga. 63—Mitchell v. 
State, 146 S.E. 333, 39 Ga.App. 100. 

Idaho.—Territory v. Evans, 17 P. 139, 
2 Idaho 425. 

Ill.—People V. Heard, 137 N.E. 109, 
305 Ill. 319—^Hayner v. People, 72 
N.E. 792, 213 Ill. 142—Gannon v. 
People, 21 N.E. 525, 127 Ill. 507. 

11 Am.S.R. 147—Leigh v. People, 
113 Ill. 372. 

Ind.—Bloom v. State, 58 N.E. 81, 155 
Ind. 292—Siberry v. State, 47 N.E. 
458, 149 Ind. 684. 

Iowa.—State v. Cunningham, 82 N.W. 
775, 111 Iowa 233—State v. Smith, 
70 N.W. 604, 101 Iowa 369. 

Kan.—State v. Earnest, 42 P. 359, 
56 Kan. 31—State v. Spendlove, 28 
P. 994, 47 Kan. 160. 

Ky.—^Wellington v. Commonwealth, 
164 S.W. 333, 158 Ky. 161—Wen- 
dling V. Commonwealth, 137 S.W. 
205, 143 Ky, 587—Sheperd v. Com¬ 
monwealth, 82 S.W. 378, 26 Ky.L. 
698—Havens v. Commonwealth, 82 
S.W. 369, 26 Ky.L. 706—^Adkins v. 
Commonwealth, 82 S.W. 242, 26 
Ky.L. 496—Early v. Common¬ 
wealth, 70 S.W. 1061, 24 Ky.L. 1181 
—Rone v. Commonwealth, 70 S.W. 
1042, 24 Ky.L. 1174—Powers v. 

Commonwealth, 61 S.W. 735, 63 S. 

W. 976, 110 Ky. 386, 22 Ky.L. 1807, 
23 Ky.L. 146, 53 L.R.A. 245—Utter- 
back V. Commonwealth, 59 S.W. 
515, 60 S.W. 15, 22 Ky.L. 1011— 
Whiteneck v. Commonwealth, 55 S. 
W. 916, 56 S.W. 3, 21 Ky.L. 1625— 
Moore v. Commonwealth, 35 S.W. 
283, 18 Ky.L. 129—^Bunnell v. Com¬ 
monwealth, 30 S.W. 604, 17 Ky.L. 
106—Brooks v. Commonwealth, 28 
S.W. 148, 16 Ky.L. 356—^Armstrong 
V. Commonwealth, 22 S.W. 750, 23 
S.W. 654, 15 Ky.L. 344—Clem v. 
Commonwealth, 13 S.W. 102, 11 Ky. 
L. 780—Brewer v. Commonwealth, 

12 S.W. 672, 11 Ky.L. 601—Mc¬ 
Dowell V. Commonwealth, 4 Ky.L. 
353. 

Minn.—State v. Ronk, 98 N.W. 334, 
91 Minn. 419—State v. Lautenschla- 
ger, 22 Minn. 514. 

Miss.—Gilliam v. State, 192 So. 440, 
186 Miss. 884—^Davis v. State, 154 
So. 304, 170 Miss. 78—^Lucas v. i 


State, 67 So. 851, 109 Miss. 82— 
King V. State, 48 So. 22S—Johnson 

V. State, 37 So, 926, 85 Miss. 572 
—Blalock V. State, 31 So. 105, 79 
Miss. 517—Cheatham v. State, 7 So. 
204, 67 Miss. 335, 19 Am.S.R. 310. 

Mo.—State v. Fine, 23 S.W.2d 7, 324 
Mo. 194—State v. Colvin, 126 S.W. 
448, 226 Mo. 446—State v. Hicks, 
77 S.W^ 539, 178 Mo. 433—State v. 
Jackson, 66 S.W. 938, 167 Mo. 291— 
State V. Cratt, 65 S.W. 280, 164 
Mo. 631—State v. Garth, 65 S.W. 
275, 164 Mo. 553—State v. Perge- 
son, 63 S.W. 101, 162 Mo. 668— 
State V. Holloway, 61 S.W. 600, 161 
Mo. 135—State v. Hancock, 50 S.W. 
112, 48 Mo. 488—State v. Billings, 
41 S.W. 778, 130 Mo. 193—State v. 
Donnelly, 32 S.W. 1124, 130 Mo. 
642—State v. Wilson, 11 S.W. 985, 
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the injury of accused’s substantial rights.^ Under 
the application of these rules, instructions may be 
harmless which are informal, inaccurate, incom¬ 
plete, or uncertain,"^ or argumentative,^ or which are 
not applicable to the pleadings and evidence in the 
case,^ although it has been held reversible error to 
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submit a degree of homicide not within the evi¬ 
dence, over accused’s objection.^® 

Favorable insfnicfion. An instruction which, al¬ 
though erroneous, is favorable to accused, or as fa¬ 
vorable as he is entitled to demand, affords him no 
ground for reversal of a conviction,as where it 
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jMich.—People v. Auerbach, 141 N.W. 
S69, 176 Mich. 23, Ann.Cas.l915B 

557 ! 

—People V. Marendi, 107 N.E. 
1058, 213 N.Y. 600, 32 N.Y.Cr. 395. 

5. C.—State V. Bradley, 120 S.E. 240, 
126 S.C. 528. 

Va.—Bausell v. Commonwealth, 181 
S.E. 453, 165 Va. 669. 

Where q.nestioii of guilt is close, 
errors in charge which might other¬ 
wise be disregarded may require re¬ 
versal.—People V. Russell, 194 N.E. 
65, 266 N.Y. 147. 

As to nnlawfuUy carrying concealed 
weapon 

Iowa.—State v. Shannon, 243 N.W. 

507, 214 Iowa 1093. 

Kan.—State v. Hartsock, 37 P.2d 36. 
140 Kan. 428. 

Entering and searching premises 
without a search warrant 
Ala.—Wiggins v. State, 143 So. 188, 
25 Ala.App. 192. 

Wis,—Melli v. State, 265 N.W. 79, 220 
Wis. 419. 

6. Cal.—People v. Newcomer, 50 P. 
405, 118 Cal. 263. 

Ky.—Honaker v. Commonwealth, 76 
S.W. 154, 25 Ky.L. 675. 

La.—State v. Halliday, 35 So. 380, 
111 La. 47. 

Mo.—States v. Coats, 74 S.W. 864, 174 
Mo. 396. 
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State, 89 S.E. 541, 18 Ga.App. 464. 
Ky.—McCandless v. Commonwealth, 
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N.C. 235. 
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Va—^Mitchell v. Commonwealth, 17 
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W.Va.—State v. Abbott, 136 S.B. 861, 
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“Defendant” instead of “deceased” 
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Okl.Cr. 288. 

8. Ark.—Flake v. State. 251 S.W. 
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N.J.Law 384. 
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221 N.C. 278—State v. Kendall, 57 
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1008, 73 Tex.Cr. 158 —Eggleston v. 
State, 128 S.W. 1105. 59 Tex.Cr. 
542—Donald v. State, 116 S.W. 47, 

55 Tex.Cr. 208. 

10. N.M.—State v. Hunt, 231 P. 703, 
30 N.M. 273—State v. Luttrell, 212 
P. 739, 28 N.M. 393—State v. Tru¬ 
jillo, 203 P. 846, 27 N.M. 594— 
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499. 

D.C.—Mumforde v. U. S., 130 F.2d 
411, 76 App.D.C. 107, certiorari de¬ 
nied 63 S.Ct. 53, 317 U.S. 656, 87 L. 
Ed. 527. 


Fla.—Smith v. State, 6 So. 482, 25 
Fla. 517. 

Ga.—Fair v. State, 155 S.E. 329, 171 
Ga. 112—Jackson v. State, 139 S.E. 
352, 164 Ga. 728—Dill v. State, 32 
S.E. 660, 106 Ga. 683—Bird v. State, 
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737, 153 Ind. 560. 

Iowa.—State v. Kuhn, 90 N.W. 733, 
117 Iowa 216. 
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S.W.2d 703, 235 Ky. 454 —Milburn 
V. Commonwealth, 3 S.W.2d 204, 223 
Ky. 188—Haywood v. Common¬ 
wealth, 298 S.W. 985, 221 Ky. 378 
—Howard v. Commonwealth, 283 
S.W. 999, 214 Ky. 662—Held v. 
Commonwealth, 208 S.W. 772, 183 
Ky. 209—Bennett v. Common¬ 
wealth. 150 S.W. 806, 150 Ky. 604, 
43 L.R.A.,N.S., 419—Shafer v. Com¬ 
monwealth, 5 S.W. 761, 10 Ky.L. 
285—Henson v. Commonwealth, 4 
S.W. 471, 11 Ky.L. 314. 

Mich.—People v. Droste, 125 N.W. 
87, 160 Mich. 66. 

Miss.—Sims v. State, 115 So. 217, 149 
Miss. 171—^Dalton v. State, 105 So. 
784, 141 Miss. 841. 

Mo.—State v. Gadwood, 116 S.W.2d 
42, 342 Mo. 466—State v. Adams, 
98 S.W.2d 632, 339 Mo. 926, 108 
A.L.R. 838—State v. Cade, 34 S.W. 
2d 82, 326 Mo. 1132—State v. Nasel- 
lo, 30 S.W.2d 132, 325 Mo. 442— 
State V. Smith, 281 S.W. 35, 313 Mo. 
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State V. Morrow, 188 S.W. 75— 
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Ohio.—Fry v. State, 182 N.E. 695, 
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is on a lesser degree of homicide or assault than 
that with which accused is charged,^2 or than that 
for which the evidence would have supported a con¬ 
viction, as discussed infra subdivision b of this sec¬ 
tion. 

Cure of error. An instruction on a material mat¬ 
ter may be cured and rendered harmless by other 
instructions which cover the matter properly and 
correct the error or the error may be cured by 


accused’s admissions^^ or by a verdict which shows 
clearly that accused was not prejudiced by the er¬ 
roneous instruction and that the verdict returned 
is correct.!® 

Failure or refusal to instruct. As a general rule, 
error in failing or refusing to give a particular in¬ 
struction, or to instruct on a particular matter, is 
harmless and no ground for reversal if accused is 
not injuriously affected or prejudiced thereby.i6 


Tex.—Graham v. State, 51 S.W.2d 
401, 121 Tex.Cr. 343—Pinson v. 
State, 251 S.W. 1092, 94 Tex.Cr. 
517—^Van Arsdale v. State, 249 S. 
W. 863, 94 Tex.Cr. 169—Bibb v. 
State, 215 S.W. 312, 86 Tex.Cr. 112 
—Reed v. State, 168 S.W. 541, 74 
Tex.Cr. 242—Myers v. State, 160 
S.W. 679, 71 Tex.Cr. 594—Maxey 

V. State, 145 S.W. 952, 66 Tex.Cr. 
234—Spencer v. State, 128 S.W. 118, 
59 Tex.Cr. 217—Harris v. State, 105 
S.W. 801, 52 Tex.Cr. 118—McCor- 
quodale v. State. 98 S.W. 879, 54 
Tex.Cr. 344—Boren v. State. 25 S. 

W. 775, 32 Tex.Cr. 637—Sutton v. 
State, 20 S.W. 564, 31 Tex.Cr. 297 
—Walker v. State, 13 S.W. 860, 28 
Tex.App. 503—Hawthorne v. State, 
12 S.W. 603, 28 Tex.App. 212. 

Utah.—State v. Botha, 75 P. 731, 27 
Utah 289. 

Wis.—Holmes v. State. 102 N.W. 321, 
124 Wis. 133—^Winn v. State, 52 
N.W. 475, 82 Wis. 571—Miller v. 
State, 25 Wis. 384. 

12 . Ky.—Pitzgrerald v. Common¬ 

wealth, 162 S.W.2d 202, 290 Ky. 825. 

Mo.—State v. Cade, 34 S.W.2d 82, 
326 Mo. 1132—State v. Hicks, 3 S. 
W.2d 230, 319 Mo. 28—State v. 
Jones, 273 S.W. 730, 309 Mo. 50. 

13. Ala.—^McMahan v. State, 53 So. 
89. 168 Ala. 70. 

Ariz.—^Wilson v. Territory, 60 P. 697, 

7 Ariz. 47. 

Ark.—Black v. State, 284 S.W, 751, 
171 Ark. 307. 

Cal.—^People v. Uopex, 66 P. 965, 

135 Cal. 23—^People v. Craig, 44 
P. 186, 111 Cal. 460—People v. 
Bawden, 27 P. 204, 90 Cal. 195— 
People V. Ah Gee Tung, 24 P. 860, 
86 Cal. 144—People v. Williams, 17 
P. 211, 75 Cal. 306—People v. Wil¬ 
liams, 15 P. 97, 73 Cal. 531—People 
V. Valencia, 43 Cal. 552—People v. 
WTiite, 30 P.2d 555, 137 Cal.App. 
467. 

Colo.—Taylor v. People, 42 P. 652, 21 
Colo. 426—Mora v. People, 35 P. 
179, 19 Colo. 255. 

Ga.—Hudgins v. State, 71 S.E. 1065, 

136 Ga. 699—Roberson v. State, 195 
S.E. 881, 57 Ga.App. 495. 

Ill.—People V. Booker, 38 N.E.2d 
32, 378 Ill. 334. 

Ind.—Cooper v. State, 22 N.E. 320, 
120 Ind. 377—^Veatch v. State, 60 
Ind. 291. 


Iowa.—State v. Johnson, 274 N.W. 41, 
223 Iowa 962—State v. Blyden- 
burgh, 104 N.W. 1015—State v. 
Weston, 67 N.W. 84, 98 Iowa 125. 
Kan.—Stanley v. State, 263 P. 1051, 
125 Kan. 111. 

Ky.—Parrott v. Commonwealth, 298 
S.W. 675, 221 Ky. 202—McCandless 
V. Commonwealth, 185 S.W. 1100, 
170 Ky. 301—Thompson v. Com- 
monw^ealth. 26 S.W. 1100, 16 Ky.L. 
168. 

Mich.—People v. Harper, 47 N.W. 221, 
83 Mich. 273. 

Mo.—State v. Morefield, 119 S.W.2d 
315, 342 Mo. 1059—State v. Reed, 

23 S.W. 886, 117 Mo. 604. 

Nev.—State v. Gray, 8 P. 456, 19 Nev. 
212—State v. Marks, 15 Nev. 33— 
State V. Ah Mook, 12 Nev. 369— 
State V. Donovan, 10 Nev. 36. 
N-Y.—People V. Koenig, 72 N.E. 993, 
180 N.T. 155—People v. Pitzthum, 
33 N.E. 322, 137 N.T. 581—People 

V. Kelly, 35 Hun 295, 3 N.Y.Cr. 35. 
N.C.—State v. Dowden, 24 N.E. 722, 

118 N.C. 1145. 

Tex.—Hall v. State, 26 S.W. 72, 33 
Tex.Cr. 191—^Everett v. State, Cr., 

24 S.W. 505—Muely v. State, 18 S. 

W. 411, rehearing 19 S.W. 915, 31 
Tex,Cr. 155—Powell v. State, 13 S. 
W. 599, 28 Tex.App. 393—Heard v. 
State, 5 S.W. 846, 24 Tex.App. 103 
—Steagald v. State, 3 S.W. 771, 22 
Tex.App. 464. 

W.Va.—State v. Abbott, 136 S.E. 861, 
103 W.Va. 191. 

14. Cal.—People v. Wagner, 68 P.2d 
277, 21 Cal.App.2d 92. 

Fla.—Buchanan v. State, 122 So. 704, 
97 Fla. 1059. 

Ky.—Sims v. Commonwealth, 106 S. 

W. 214, 32 Ky.L. 443. 

N.M.—State V. Welch, 25 P.2d 211, 
37 N.M. 549. 

N.C.—State v. Marshall, 179 S.E. 427, 
208 N.C. 127. 

Utah.—State v. Condit, 125 P.2d 801, 
101 Utah 558. 

AdmissioxL by counsel 
A charge assuming that accused 
accused of manslaughter had admit¬ 
ted the killing was not reversible er¬ 
ror where counsel for accused in his 
argument to the jury impliedly ad¬ 
mitted that accused killed deceased 
and his argument for accused’s ac¬ 
quittal was based solely on the 
ground of a justifiable homicide.— 
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, Lastinger v. State, 198 S.E. 559, 58 
Ga.App. 369. 

15. Ark.—Black v. State, 284 S.W. 
751, 171 Ark. 307. 

Ill-—People V. Heard, 137 N.E. 109 
305 Ill. 319. 

Kan.—Stanley v. State, 263 P. 1051 
125 Kan. 111. 

Ky.—Brown v. Commonwealth, 74 s. 
W.2d 939, 255 Ky. 486—Fox v^ 
Commonwealth, 58 S.W.2d 608, 248 
Ky. 466—Martin v. Commonwealth, 
4 S.W.2d 419, 223 Ky. 762—Claxton 
V. Commonwealth, 298 S.W. 702, 221 
Ky. 207—Parrott v. Commonwealth, 
298 S.W. 675, 221 Ky. 202. 

Mont.—State v. Hollowell, 256 P. 380, 
79 Mont. 343. 

N.C.—State v. Marshall, 179 S.E. 427 
208 N.C. 127. 

Pa.—Commonwealth v. Robb, 130 A 
302, 284 Pa. 99—Commonwealth v, 
Santos, 119 A. 596, 275 Pa. 515. 

16. Ala.—Bell v. State, 100 So. 196, 
19 Ala.App. 666. 

Fla.—Gee v. State, 54 So. 458, 61 
Fla. 22. 

Iowa.—State v. Wilson, 147 N.W. 

, 739, 166 Iowa 309, denying rehear¬ 
ing 144 N.W. 47, 166 Iowa 309. 
Ky.—Marcum v. Commonwealth, 71 
S.W.2d 17, 254 Ky. 120—Tincher v. 
Commonwealth, 69 S.W.2d 750, 253 
Ky. 623—Meade v. Commonwealth, 
16 S.W.2d 1016, 229 Ky. 207—Mor¬ 
gan V. Commonwealth, 298 S.W. 
708, 221 Ky. 229—Thomas v. Com¬ 
monwealth, 255 S.W. 276, 200 Ky. 
591—Carson v. Commonwealth, 148 
S.W. 30, 149 Ky. 294. 

Miss.—Quinn v. State, 176 So. 599. 
N.J.—State V. Silverio, 76 A. 1069, 
79 N.J.Law 482. 

Ohio.—State v. Schaeffer, 117 N.E. 
220, 96 Ohio St. 215, L.R.A.191SB, 
945, Ann.Cas.l918E 1137. 

Okl.—Walker v. State, 250 P. 539, 
35 Okl.Cr. 314. 

S.C.—State V. Barwick, 71 S.E. 838, 
89 S.C. 153. 

Tex.—Tebo v. State. 106 S.W.2d 712. 
133 Tex.Cr. 61—Spicer v. State, 46 
S.W.2d 685, 120 Tex.Cr. 440—Al¬ 
exander V. State, Cr., 8 S.W.2d 176 
—Gunn V. State, 252 S.W. 172, 95 
Tex.Cr. 276. 

Utah.—State v. Condit, 125 P.2d 801, 
101 Utah 558. 

W.Va.—State v. Cline, 130 S.E. 91, 
100 W.Va. 57. 
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However, a failure or refusal to give a correct and 
applicable instruction on material matters not cov¬ 
ered by the general charge or by other instructions 
given ordinarily will constitute a ground for rever¬ 
sal as prejudicial error,as where, in a murder 
prosecution, the court fails to instruct on the pre¬ 
sumption that a person using a dangerous or deadly 
instrument intended to inflict injury.^S 

Error in failing or refusing to instruct is not 
ground for reversal where the verdict or sentence 
shows that accused was not prejudiced thereby,!^ 


or where the principles embodied in the omitted or 
requested instruction are sufficiently covered by the 
general charge or by other special instructions given 
by the court.-® 

Particular applications of rules. Unless the er¬ 
ror is of such a character as to prejudice the sub¬ 
stantial rights of accused, it is not ground for re¬ 
versal that there is error in an instruction, or in 
failing or refusing to give an instruction, defining 
and explaining manslaughter, murder,22 or assault 
with intent to murder or kill,*23 as to provocation 


AS to assault witli intent to murder 
or loll 

Ala.— Williamson v. State, 179 So. 

398, 28 Ala.App. 92. 
qq]q ^—Phillips V. People, 110 P.2d 
977, 107 Colo. 250. 

Fla.—Morns v. State, 123 So. 912, 
98 Fla. 609. 

Okl.—^Woodall V. State, 242 P. 1052, 
33 OkLCr. 193. 

Failure or refusal to instruct as 
harmless or prejudicial error in 
criminal cases generally see Crim¬ 
inal Law § 1923. 

17. Ala.—Smith v. State, 189 So. 86, 
28 Ala.App. 506. 

Ark.—^Adams v. State, 293 S.W. 19, 
173 Ark. 713. 

(ja.—Coleman v. State, 180 S.E, 603, 
180 Ga. 731. 

Ky._Spicer v. Commonwealth, 251 

S.W. 853, 199 Ky. 658. 

Miss.—Cartee v. State, 139 So. 618, 
162 Miss. 263. 

Tex.—Johnson v. State, Cr., 164 S. 
W.2d 675—Patterson v. State, 221 
S.W. 596, 87 Tex.Cr. 95. 

Va.—Campbell v. Commonwealth, 174 
S.B. 856, 162 Va. 818. 

18. Tex.—McCoy v. State, 117 S.W. 
2d 787, 135 Tex.Cr. 73—Gay v. 
State. 115 S.W.2d 929, 134 Tex.Cr. 
356—Yarborough v. State, 84 S.W. 
2d 729, 129 Tex.Cr. 177—Strickel 

V. State, 33 S.W. 2d 451, 117 Tex.Cr. 
433. 

19. Kan.—State v. Danley, 263 P. 
1051, 125 Kan. 111. 

Okl.—Smith v. State, 293 P. 569, 49 
Okl.Cr. 339. 

20. Ark.—Guerin v. State, 243 S.W. 
968, 155 Ark. 50. 

Cal.—People v. Ferugia, 273 P. 99, 
95 Cal.App. 711—People v. Maciel, 
234 P. 877, 71 Cal.App. 213—Peo¬ 
ple V. Anderson, 208 P. 324, 58 Cal. 
App. 267. 

B.C.—Bolden v. U. S., 69 F.2d 121, 63 
App.D.C. 45. 

Ga.—Johnson v. State, 60 S.E. 160, 
130 Ga. 27—Merritt v. State, 91 S. 
E. 885, 19 Ga.App. 616. 

Ky.—^Frith v. Commonwealth, 155 S. 

W. 2d 851, 288 Ky. 188—Morris v. 
Commonwealth, 105 S.W.2d 1036, 
268 Ky. 768—Belcher v. Common¬ 


wealth, 177 S.W. 455, 165 Ky. 649. 
Ann.Cas.l917B 238. 

Mass.—Commonwealth v. Parsons, 81 
N.E. 291, 195 Mass. 560. 

]Sj-ev.—State v. Willberg, 200 P. 475, 
45 Nev. 183. 

Tex.—Crutchfield v. State, 10 S.W. 
2d 119, 110 Tex.Cr. 420—Squyres v. 
State. 242 S.W. 1024, 92 Tex.Cr. 160 
—Williams v. State, 132 S.W. 345, 
60 Tex.Cr. 453. 

21, Fla.—Franklin v. State, 163 So. 
55. 120 Fla. 686. 

Idaho.—State v. Frank. 1 P.2d 181. 
51 Idaho 21. 

Ky.—Ridings v. Commonwealth, 53 
S.W.2d 190, 245 Ky. 22—Rains v. 
Commonwealth, 10 S.W. 2d 643, 
226 Ky. 173—Colston v. Common¬ 
wealth, 287 S.W. 722, 216 Ky. 216 
—^Held V. Commonwealth, 208 S. 
W. 772, 183 Ky. 209—Peace v. Com¬ 
monwealth, 143 S.W. 399, 146 Ky. 
754. 

Miss.—Sims v. State, 115 So. 217, 149 
Miss. 171. 

Mo.—State v. Cade, 34 S.W,2d 82, 326 
Mo. 1132—State v. Colvin, 126 S. 
W. 448, 226 Mo. 446. 

N.C.—State v. Parker, 152 S.E. 890, 
198 N.C, 629—State v. Evans, 138 
S.E. 518, 194 N.C. 121. 

Okl.—Tritthart v. State, 247 P. 1111, 
35 Okl.Cr. 41—Collins v. State, 210 
P. 285, 22 OkLCr. 203, 30 A.L.R. 
811. 

Tex.—^Anthony v. State, 136 S.W. j 
1097, 62 Tex.Cr. 138. 

Defining, op failing to define or ex¬ 
plain, “sudden affray” 

Ky.—Page v. Commonwealth, 73 S.W. 
2d 23, 255 Ky. 282—Bynum v. Com¬ 
monwealth, 59 S.W.2d 550, 248 Ky. 
564 —Clark v. Commonwealth, 13 
S.W.2d 250, 227 Ky. 418—Blanks 
V. Commonwealth, 3 S.W.2d 1105, 
223 Ky. 484—^Hannah v. Common¬ 
wealth, 295 S.W. 159, 220 Ky. 368— 
Gurley v. Commonwealth, 291 S.W. 
40, 218 Ky. 236. 

Involuntary manslaughter 
Ark.—Feige v. State, 194 S.W. 865, 
128 Ark. 465. 

Idaho.—State v. Frank, 1 P.2d 181, 51 
Idaho 21. 

—State V. Morrow, 188 S.W. 75. 
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Nev.—State v. Lewis, 91 P.2d 820, 
59 Nev. 262. 

Pa.—Commonwealth v. Weinberg, 120 
A. 406, 276 Pa. 255. 

Errors held prejudicial 

Ky.—Rains v. Commonwealth, 10 S. 
W.2d 643, 226 Ky. 173—Colston v. 
Commonwealth, 287 S.W. 722, 216 
Ky. 216. 

Miss.—Cox V. State, 107 So. 7, 141 
Miss. 607. 

22. Ga.—^Worley v. State, 75 S.E. 
240, 138 Ga. 336—Griffin v. State, 
89 S.E. 637, 18 Ga.App. 462. 

Ill.—People V. Cassler, 163 N.E. 430, 
332 Ill. 207. 

Kan.—State v. Mathews, 21 P.2d 408, 
137 Kan. 546. 

La.—State v. Corneille, 96 So. 813, 
153 La. 929. 

Miss.—Butler v. State, 170 So. 148, 
177 Miss. 91. 

Nev.—State v. Tecope, 15 P.2d 677, 
54 Nev. 308. 

N.T.—People v. Jernatowski, 144 N.E. 
497, 238 N.T. 188. 

N.C.—State v. Starnes, 17 S.E.2d 346, 
220 N.C. 384. 

Distinguishing “murder in the first 
degree” and “murder in the sec- 
ond degree” 

Cal.—People v. Soules. 106 P.2d 639, 
41 Cal.App.2d 298. 

Mo.—State v. Morefield, 119 S.W.2d 
315, 342 Mo. 1059. 

Nev.—State v. Tecope, 15 P.2d 677, 
54 Nev. 308. 

N.J.—State V. Mule, 177 A. 125, 114 
N.J.Law'384—State v. Turco, 122 A. 
844, 99 N.J.Law 96. 

N.C.—State v. Starnes, 17 S.E.2d 346, 
220 N.C. 384—State v. Kelly, 6 S. 
E.2d 533, 216 N.C. 627—State v. 
Lmney, 194 S.E. 470, 212 N.C. 739. 

Murder by means of “torture;” in¬ 
struction held prejudicial 

Colo.—Townsend v. People, 111 P.2d 
236, 107 Colo. 258. 

23. Ala—Miller v. State, 102 So. 153, 
20 Ala.App. 354. 

Kan.—State v. Boyd, 197 P. 864, 109 
Kan. 99. 

Mo.—State v. Pine, 23 S.W.2d 7, 324 
Mo. 194. 

Okl.—Horton v. State, 280 P, 857, 44 
OkLCr. 318. 
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or sudden passion sufficient to justify the offense or 
homicide or reduce the deg’ree thereof or as to 
the use of a dangerous or deadly weapon in com¬ 
mitting the homicide, or assault with intent to mur¬ 
der or kill.25 Errors have also been held harmless 
in an instruction, or in failing or refusing to in¬ 
struct, as to the burden of proof,the degree of 
proof and reasonable doubt,^^ or as to the form and 
basis of the verdict.^S 


Unless prejudice to accused is caused thereby, 
the error is also harmless in an instruction, or in 
failing or refusing to instruct, with respect to homi¬ 
cide by abortion,^® as to the character or reputa¬ 
tion of accused^® or of deceased,^^ the subject of 
mutual combat,the time of the homicide,33 or as 
to the homicide of, or assault with intent to mur¬ 
der, a peace officer, in avoiding arrest or attempting 
an escape.3^ 


S.C.-—State V. Young, 126 S.E. 445. 
131 S.C. 94. 

Tex.—Olds V. State, 113 S.W. 272, 
54 Tex.Cr. 411. 

Wis.—State v. Galle, 252 N,W. 277, 
214 Wis. 46. 

24 . Cal.—People v. Logan, 164 P. 
1121, 175 Cal. 45. 

Ga.—Screven v. State, 150 S.E. 558, 
169 Ga. 384—Jackson v. State, 70 
S.E. 245, 135 Ga. 684—Martin v. 
State, 157 S.E. 113, 42 Ga.App. 591 
—^Worley v. State, 95 S.E. 304, 21 
Ga.App. 787—Jordan v. State, 85 S. 
E. 455, 16 Ga.App. 393. 

Ky.—Taylor v. Commonwealth, 143 
S.W.2d 520, 283 Ky. 804—Hensley 

V. Commonwealth, 95 S.W. 2d 564, 
264 Ky. 718—Polly v. Common¬ 
wealth, 258 S.W. 291, 201 Ky. 740— 
Cornett v. Commonwealth, 162 S. 

W. 112, 156 Ky. 795. 

Miss.—Prince v. State, 46 So. 537, 
93 Miss. 263. 

Mo.—State v. Davis, 34 S.W.2d 133— 
State V. Tucker, 133 S.W. 27, 232 
Mo. 1—State v. Sebastian, 114 S. 
W. 522, 215 Mo. 58. 

N.T.—People v. Risico, 181 N.T.S, 
569, 191 App.Div. 355, 38 N.T.Cr. 
332. 

Okl.—Wooden v. State, 245 P. 910, 34 
Okl.Cr. 204. 

S.C.—State V. Johnson, 156 S.E. 353, 
159 S.C. 165—State v. Herron, 108 
S.E. 93, 116 S.C. 282. 

Tex.—Monday v. State, 232 S.W. 831, 
90 Tex.Cr. 8—Vollintine v. State, 
179 S.W. 108, 77 Tex.Cr. 522— 

Jaynes v. State, 150 S.W. 441, 67 
Tex.Cr. 519—Irvin v. State, 148 S. 
W. 589, 67 Tex.Cr. 108—McDonald 

V. State, 116 S.W. 47, 55 Tex.Cr. 
208—Goodman v. State, 91 S.W. 
795, 49 Tex.Cr. 185—Bell v. State, 
87 S.W. 1160, 48 Tex,Cr. 256. 

25 . Cal.—People v. Ybarra, 228 P. 
868, 68 CaLApp. 259. 

Ill.—People V. Williams, 88 N.E. 1053, 
240 Ill. 633. 

Ky.—Barton v. Commonwealth, 38 S. 

W. 2d 218, 238 Ky. 356. 

Nev.—State v. Smithson, 19 P.2d 
631, 54 Nev. 417, rehearing denied 
22 P.2d 129, 54 Nev. 417. 

N.J.—State V. Maioni, 74 A. 526, 78 
N.J.Law 339, 20 Ann.Cas. 204. 
Tex.—Short v. State, 45 S.W.2d 587, 
119 Tex.Cr. 34—^Hughes v. State, 
136 S.W. 1068, 62 Tex.Cr. 288— 
Wheeler v. State, 121 S.W. 166, 56 


Tex.Cr. 547—Prescott v. State, 113 
S.W. 530, 54 Tex.Cr. 481. 

Wis. —Beauregard v. State, 131 N.W. 
347, 146 Wis. 280. 

26. Ala.—Wilson v. State, 54 So. 572, 
171 Ala 25. 

Ill.—People V. Casey, 83 N.E. 278, 
231 Ill. 261. 

Ky.—Sparks v. Commonwealth, 249 
S.W. 749, 198 Ky. 518. 

N.C.—State v. Shelton, 79 S.E. 883, 
164 N.C. 513. 

S.C.—State V. Cameron, 135 S.E. 364, 
137 S.C. 371. 

Borden of proving alibi 
Colo.—Van Wyk v. People, 99 P. 1009, 
45 Colo. 1. 

27. Ga.—Gale v. State, 69 S.E. 537, 
135 Ga. 351. 

Mo.—State v. Nasello, 30 S.W.2d 132, 
325 Mo. 442. 

N.J.—State V. Silverio, 76 A. 1069, 
79 N.J.Law 482. 

N.C.—State v. Shelton, 79 S.E. 883, 
164 N.C. 513. 

Or.—State v. Trapp, 109 P. 1094, 56 
Or. 588. 

Instruction held prejudicial 

U.S.—^Ayer v. Territory of New Mex¬ 
ico, 201 P. 497, 119 C.C.A. 589, 
reversing Territory v. Ayers, 113 P. 
604, 15 N.M. 581. 

28. Cal.—People v. Bones, 170 P. 
166, 35 Cal.App. 429. 

Colo.—Jabich v. People, 143 P. 1092, 
58 Colo. 175. 

Ill.—People v. Durand, 145 N.E. 162, 
313 Ill. 582. 

Mo.—State v. Evans, 133 S.W.2d 389, 
345 Mo. 398. 

N.J.—State V. Martin, 109 A. 350, 
94 N.J.Law 139. 

Wash.—State v. Tatsuo Takano, 162 
P. 35, 94 Wash. 119. 

Error held prejudicial 
W.Va.—State v. Anderson, 185 S.E. 
212, 117 W.Va. 265. 

29. Ill.—^People v. Schneider, 19 N. 
E.2d 748, 370 Ill. 612—People v. 
Rongetti, 176 N.E. 298, 344 Ill. 278 
—People V. Zwienczak, 170 N.E. 
303, 338.111. 237. 

Iowa.—State v. Rowley, 248 N.W. 
340, 216 Iowa 140. 

Mo.—State v. Gunther, 169 S.W.2d 
404—State v. Bickel, 177 S.W. 310. 
Or.—State v. Farnam, 161 P. 417, 82 
Or. 211, Ann.Cas.l918A 318. 

Wash.—State v. Martin, 34 P.2d 014, 
178 Wash. 290. i 
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A ruling that the necessity of a 
miscarriage to save life is immate- 
rial, unless urged as a defense, is a 
reversible error, which is not cured 
by an instruction requiring a finding 
of such necessity as a prerequisite 
to a conviction or rendered harmless 
by admitting evidence of such neces¬ 
sity.—State V. Moon, 148 N.W. 1001, 
167 Iowa 26. 

30. Ill.—People v. Fisher, 129 N.E. 
196, 295 Ill. 250. 

Ky.—Davidson v. Commonwealrh, 

264 S.W. 1051, 204 Ky. 414. 

Okl.—McCullom v. State, 209 P. 781, 
22 Okl.Cr. 46. 

31. Cal.—People v. Howland, 109 P. 
894, 13 Cal.App. 363. 

Mo.—State v. Ancell, 62 S.W.2d 443, 
333 Mo. 26. 

32. Ark.-Strong v. State, 109 S.W. 
536, 85 Ark. 536, 14 Ann.Cas. 229. 

Fla.—^Williamson v. State, 133 So. 
109, 101 Fla. 1219. 

Ga.—Reed v. State, 25 S.B.2d 692— 
Jester v. State, 17 S.E.2d 736, 193 
Ga. 202. 

Ky.—Farley v. Commonwealth, 104 
S.W.2d 972, 268 Ky. 277—Jackson 

V. Commonwealth, 58 S.W.2d 263, 
248 Ky. 47. 

Okl.—Wooden v. State. 245 P. 910, 
34 Okl.Cr. 204. 

S.C.—State v. Brown, 95 S.E. 61, 108 
S.C. 490. 

Va.—Mealy v. Commonwealth, 115 S. 

E. 528, 135 Va. 585. 

Error held prejudicial 
Ga.—Dudley v. State, 19 S.E.2d 833, 
67 Ga.App. 256. 

33. Ark.—Spence v. State, 24 S.W2d 
331, 180 Ark. 1123, 79 A.L.R. 813. 

Ky.—Clair v. Commonwealth, 102 S. 

W. 2d 367, 267 Ky. 363. 

Okl.—Smith v. State, 28 P.2d 587, 
55 Okl.Cr. 214. 

34. Ala.—Sanders v. State, 61 So. 
336, 181 Ala. 35—Lewis v. State, 
59 So. 577, 178 Ala. 26—Wall v. 
State, 151 So. 611, 25 Ala.App. 589. 

Conn.—State v. Klein, 116 A. 596, 
97 Conn. 321. 

Ga.—Palmer v. State, 25 S.E.2d 295 
—Lumpkin v. State, 168 S.E. 241, 
176 Ga. 446. 

Ill.—People V. White, 165 N.E. 168, 
333 Ill. 512. 

Ky.—Thomas v. Commonwealth, 255 
S.W. 276, 200 Ky. 591—Donehy v. 
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b. As to Same Offense or Degree as Convic¬ 
tion 

Error in instructing, or in failing or refusing to in¬ 
struct, on the offense or degree of homicide of which 
the accused Is convicted is not ground for reversal, unless 
he is prejudiced thereby. 

The giving of erroneous instructions concerning 
the offense or degree of homicide of which accused 
is convicted is not prejudicial where the evidence 
supports the verdict,^5 especially where the error is 
favorable rather than prejudicial to accused,^6 as 
where the evidence would warrant a conviction of 
a higher degree of homicide, or at least of that de¬ 
gree of which he is convicted.37 Accused also is 
not prejudiced by a failure or refusal of the court 
to instruct on offense or degree of homicide of 
which he is convicted but a failure to charge the 
jury concerning a necessary element of the offense 
of which accused is convicted is harmful and re¬ 
quires a reversal where the evidence does not de¬ 
mand a finding of the existence of the element in 


question.39 

Where the conviction is of manslaughter only, 
accused is generally deemed not to be prejudiced 
by error in the instructions relating to that offense, 
such as the giving of erroneous instructions, or fail¬ 
ure to give requested instructions relative to mat¬ 
ters such as provocation and heat of passion, which 
would reduce the crime from murder to manslaugh¬ 
ter, the only object of such instructions being to 
limit the conviction to manslaughter, and the desired 
result being achieved by the verdict but where 
accused is indicted only for manslaughter it is prej¬ 
udicial error to instruct the jury to convict if they 
find that he violated a certain statute other than 
the one on which the indictment is based.'^^ Some 
courts hold that a conviction of manslaughter and 
an assessment of the minimum punishment allowed 
by statute eliminate all errors in the instructions 
relating to manslaughter or murder,^^ unless they 
are calculated to prejudice some defensive issue, 
such as self-defense and that, conversely, error 


Commonwealth, 186 S.W. 161, 170 
Ky. 474. 

Mo.—State v. Lowry, 12 S.W.2d 469, 
321 Mo. 870—State v. Lamb, 278 S. 
W. 1009. 

KC.—State v. Hall, 112 S.E. 431, 183 
N.C. 806. 

S.C.—state V. Rivers, 196 S.E. 6, 186 
S.C. 221. 

Va.—Evans v. Commonwealth, 170 
S.E. 756, 161 Va. 992. 

Error held prejadicial 

Ark.—Adams v. State, 293 S.W. 19, 
173 Ark. 713. 

Conn.—State v. Engle, 162 A. 922, 
115 Conn. 638. 

Ga.—Giddens v. State, 108 S.E. 788, 
152 Ga. 195. 

Ill.—People v. White, 165 N.E. 168, 
333 Ill. 512. 

Ky.—Clark v. Commonwealth, 109 
S.W.2d 32, 270 Ky. 115. 

S.C.—State v. Irby, 164 S.E. 912, 166 
S.C. 430. 

S.D.—State v. Anderson, 2 N.W.2d 
684. 

Tex.—Mitchell v. State, 117 S.W.2d 
443, 135 Tex.Cr. 176—Rutherford 
V. State, 283 S.W. 512, 104 Tex.Cr. 
127. 

35. Kan.—State v. Wright, 208 P. 
630, 112 Kan. 1. 

Ky.—Chapman v. Commonwealth, 15 
S.W. 50, 12 Ky.D. 704. 

Mo.—State v. Kring, 64 Mo. 691. 

Pa—Commonwealth v. Walker, 129 
A. 453, 283 Pa 468. 

36 . D.C.—Mumforde v. U. S., 130 P. 
2d 411, 76 App.D.C. 107, certiorari 
denied 63 S.Ct. 53, 317 U.S. 666, 87 
L.Ed. 527. 

Miss.—^Howard v. State, 181 So. 525, 
182 Miss. 27. 

30 C.J. p 444 note 17. 


37. Ark.—Cotton v. State, 188 S.W. 
837, 125 Ark. 597. 

Ky.—^Amburgey v. Commonwealth, 
153 S.W.2d 918, 287 Ky. 421. 

Mo.—State v. Sharp, 135 S.W. 488, 
233 Mo. 269. 

30 C.J. p 445 note 26. 

38. Ala.—Handley v. State, 106 So. 
692, 214 Ala, 172. 

Ark.—Cotton v. State, 188 S.W. 837, 
125 Ark. 597. 

Cal.—People v. Hewitt, 53 P.2d 365, 
11 Cal.App.2d 197. 

Mo.—State v. Hembree, 242 S.W. 911, 
295 Mo. 1. 

Okl.—Baker v. State, 210 P. 292, 22 
Okl.Cr. 224. 

Tex—Mitchell v. State, 127 S.W.2d 
455, 136 TexCr. 603—Waters v. 
State, 241 S.W. 496, 91 TexCr. 592. 
As to seveiul grades of homicide 
Refusal to give requested instruc¬ 
tion on several grades of homicide, 
that, if jury should have a reason¬ 
able doubt on question of which one 
of two verdicts they might return, 
they should resolve doubts in favor 
of accused and return verdict most 
favorable to him, was not error, even 
if not covered by general charge, 
where jury found defendant guilty of 
the lesser offense.—State v. Goodwin, 
179 So. 591, 189 La. 443. 

39. Ga.—McLane v. State, 93 S.E. 
558, 20 Ga,App. 825. 

30 C.J. p 445 note 24. 

40 . Ark.—Jones v. State, 255 S.W. 
876, 161 Ark. 242. 

Ga.—Barnes v. State, 178 S.E. 414, 
50 Ga.App. 432. 

Ill.—People V. Clements, 147 N.E. 93, 
316 Ill. 282—People v. Durand, 145 
N.E. 162, 313 Ill. 562. 
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Ky.—Burke v. Commonwealth, 66 S. 
W.2d 21, 252 Ky. 34—Gibson v. 
Commonwealth, 10 S.W.2d 646, 226 
Ky. 186—^Highbarger v. Common¬ 
wealth, 10 S.W.2d 286, 225 Ky. 803 
—Jones V. Commonwealth, 252 S. 
W. 130, 200 Ky. 65. 

Mo.—State v. Huett, 104 S.W.2d 252, 
340 Mo. 934. 

Okl.—Collins v. State, 210 P. 285, 22 
Okl.Cr. 203, 30 A.L.R. 811. 

S.C.—State V. Rector, 164 S.E. 865, 
166 S.C. 335. 

Tex—Hardin v. State, 283 S.W. 517, 
104 TexCr. 178—Hollan v. State, 
267 S.W. 981, 99 TexCr. 3—Soder- 
man v. State, 260 S.W. 607, 97 Tex. 
Cr. 23—Bayer v. State, 257 S.W. 
242, 96 Tex.Cr. 310—Harris v. 

State, 249 S.W. 485, 93 TexCr. 544 
—Gray v. State, 135 S.W. 1179, 61 
Tex.Cr. 454. 

30 C.J. p 445 note 19. 

41 . Wash.—State v. Vanskike, 208 
P. 84, 120 Wash. 659. 

42 . Tex—Ashlock v. State, 291 S.W. 
249, 106 TexCr. 167—Robertson v. 
State, 285 S.W. 321. 105 TexCr. 
60. 

30 C.J. p 445 note 21. 

Where accnsed’s own testimony 
showed him gnilty of first-degree 
manslaughter, and minimum punish¬ 
ment was assessed, errors in instruc¬ 
tions were not prejudicial.—Smith v. 
State, 293 P. 569, 49 Okl.Cr. 339— 
Baker v. State, 210 P. 292, 22 Okl.Cr. 
224. 

43 . Tex.—Soderman v. State, 260 S. 
W. 607, 97 Tex.Cr. 23—Condron v. 
State, 155 S.W. 253. 69 TexCr, 513 
—^Pannell v. State, 113 S.W. 536, 
54 TexCr. 498. 
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in the charg“e is prejudicial where accused is con¬ 
victed of manslaughter and the punishment assessed 
exceeds the minimum.'^^ The submission to the jury 
of the issue of involuntary manslaughter or man¬ 
slaughter in the second degree, followed by a con¬ 
viction thereof, is not prejudicial where the evi¬ 
dence warrants a verdict of guilty of at least volun¬ 
tary manslaughter or manslaughter in the first de- 
gree.^° The submission to the jury of the issue of 
negligent homicide, followed by a conviction there¬ 
of, is not reversible error where, although there is 
no evidence of negligent homicide, there is evidence 
of murder.^® 

It has been held that, where accused is convicted 
of murder in the second degree and the evidence 
shows that he is either guilty of murder in the first 
degree or not guilty of any offense, the error in in¬ 
structing the jury on murder in the second degree 
is harmless as being favorable to accused;^** but 
there is also authority to the contrary.^^ Where 
accused is convicted of manslaughter under evi¬ 
dence which would warrant a conviction of mur¬ 


der or a verdict of not guilty, the error in submit¬ 
ting and instructing on the question of manslaugh¬ 
ter is generally considered harmless 
courts consider the error to be prejudicial and re¬ 
versible.®*^ A conviction of murder in the first de¬ 
gree based on an instruction containing an errone¬ 
ous theory will not be sustained on the conjecture 
that the same verdict would have been rendered if 
the correct theory had been submitted to, and con¬ 
sidered and applied by, the jury.^i 

c. As to Degree Different from Conviction 

(1) Higher degree 

(2) Lower degree 

(1) Higher Degree 

Error in instructing as to a higher degree of homicide 
than that of which accused is convicted is generally 
harmless. 

Any error in instructing, or in failing or refus¬ 
ing to instruct, as to degrees of homicide higher 
than that of which accused is convicted is harm¬ 
less,unless the error results in prejudice to the 


Prejudicial error in instruction deny¬ 
ing or limiting right of self-de¬ 
fense see infra subdivision d (4) 
of this section. 

44. Tex.—Nalls v. State, 219 S.W. 
473, 87 Tex.Cr. S3. 

45. Ark.—Owens v. State, 278 S.W. 
3, 169 Ark. 1188—Hudson v. State, 
271 S.W. 3, 168 Ark. 634—Jones v. 
State, 152 S.W. 161, 105 Ark. 698— 
Glenn v. State, 71 S.W. 254, 71 Ark. 
86 . 

Okl.—Cooper v. State, 67 P.2d 981, 
61 Okl.Cr. 318—^Weatherholt v. 
State, 131 P. 185, 9 Okl.Cr. 161. 
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substantial rights of accused.^s In accordance with 
this rule, accused generally is not prejudiced by the 
giving or refusing of instructions as to murder in 
the first degree, or of error in the instructions re¬ 
lating to that degree, where he is acquitted of mur¬ 
der in the first degree and convicted of a lesser de¬ 
gree or offense,such as murder in the second^® 


or third^^ degree. 

Error in giving or refusing to give instructions 
as to murder or giving erroneous instructions on 
that subject is generally not a ground for reversal 
where accused is convicted of manslaughter,^' as 
where he is convicted of voluntary®^ or involun- 
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tary^® manslaughter, or of manslaughter in the 
first®® or a lower®^ degree. Likewise error in sub¬ 
mitting the issue of murder when it is not raised 
by the evidence is harmless where accused is con¬ 
victed only of negligent homicide®^ or of an assault 
with intent to murder,®® or of aggravated assault.®^ 
However, it has been held that where the evidence 
does not prove a higher degree of homicide than 
manslaughter, an instruction on murder in the sec¬ 
ond degree may be prejudicial error, although the 
conviction is for manslaughter.®® 

Error in giving or refusing instructions as to a 
higher degree of manslaughter is harmless where 
accused is convicted of a lower degree thereof.®® 
Error in charging, failing to charge, or giving an 
erroneous instruction, on voluntary manslaughter, is 
not ground for reversal where accused was convict¬ 
ed of involuntary manslaughter,®*^ of assault with 
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intent to murder,®® or of unlawfully shooting at an¬ 
other.®® 

Error in giving or refusing, or in giving errone¬ 
ous, instructions relating to assault with intent to 
murder, is harmless and immaterial where the jury 
find accused guilty merely of unlawfully shooting 
at,7® or stabbing^^ another, assault and battery,72 
an aggravated assault,*^® an assault with a deadly 
weapon,*^^ an assault with intent to commit man¬ 
slaughter,*^® or an assault with intent to do great 
bodily harm.*^® Likewise error in an instruction 
•relating to an assault with intent to commit man¬ 
slaughter is not prejudicial to accused where the 
jury find him guilty of assault with intent to com¬ 
mit great bodily injury.*^'^ 

(2) Lower Degree 

Error in instructing, or in failing to Instruct, in re¬ 
lation to a Tower degree of homicide than that of which 
accused is convicted is generally held to be harmless. 
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Ordinarily error in instructions relating to a 
lower degree of homicide or assault than that of 
which accused is convicted is held to be harmless, 
and whether or not it is prejudicial is controlled 
by the facts and the nature of the errorJ^ Such 
error generally is harmless where the erroneous in¬ 
struction relates to manslaughter and accused is 
convicted of murder^o or murder in the first^i or 
second^^ degree, or where the instruction relates 
to involuntary manslaughter and accused is con¬ 
victed of voluntary manslaughter.^^ Where ac¬ 
cused is convicted of murder in the first degree, the 
giving of erroneous instructions on a lower degree 
of homicide is not prejudicial to accused where the 
evidence is ample to support the verdict rendered, 
and where the instructions complained of could not 
have misled or confused the jury or have had any 
effect on their verdict,^® or where the instruction is 
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more favorable to accused than it should have 
been.®^ 

Where the evidence does not warrant the giving 
of any instruction on a certain degree of homicide 
lower than that of which accused is found guilty, 
the giving of an instruction on that lower degree, 
“whether correct or incorrect as an abstract state¬ 
ment of law, is not prejudicial or reversible error.^*^ 
The rule is applicable where the unauthorized in¬ 
struction relates to murder in the second degree and 
accused is convicted of murder in the first degree;®^ 
or where the instruction relates to murder in the 
third degree and accused is convicted of murder in 
the second degree;®® or where the instruction re¬ 
lates to manslaughter and accused is convicted of 
murder;®® or where the instruction relates to in¬ 
voluntary manslaughter and the conviction is of 
voluntary manslaughter;®^ or where the instruc- 
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So. 143, 142 Miss. 872. 

Okl.—Canada v. Territory, 72 P. 375, 
12 Okl. 409. 


Tex.—Blalack v. State, 60 S.W.2d 231, 
123 Tex.Cr. 425—Wilson v. State. 
242 S.W. 224, 92 Tex.Cr. 118. 

81 . Ariz.—Macias v. State, 283 P. 
711, 36 Ariz. 140. 

Cal.—People v. Boggs, 82 P.2d 368, 12 
Cal.2d 27—People v. Montezuma, 3 
P.2d 370, 117 Cal.App. 125, modified 
and rehearing denied on other 
grounds 4 P.2d 28'5, 117 Cal.App. 
125. 

Idaho.—State v. Ward, 1 P.2d 620, 51 
Idaho 68. 

Nev.—State v. Tecope, 15 P.2d 677, 
54 Nev, 308. 

Pa.—Commonwealth v. Russogulo, 
106 A. 180, 263 Pa. 93. 

Vt.—State V, Stacy, ‘160 A. 257, 104 
Vt. 379, motion denied 160 A. 747, 
104 Vt. 379. 

30 CJ. p 447 note 61. 

82 . Ark.—Pendergrass v. State, 248 
S.W. 914, 157 Ark. 364. 

Kan,—State v. Kelly, 291 P. 945, 131 
Kan. 357. 

N.M.—State v. Moss, 172 P. 199, '24 N. 

M. 59. 

Wis.—Carlone v. State, 136 N.W. 153, 
150 Wis. 38. 

30 C.J. P 447 note 62. 

83. Ark.—Bennett v. State, 128 S.W. 
851, 95 Ark. 100. 

Ga-—Black v. State, '124 S.E. 805, 32 
Ga.App. 754. 

84 . Colo.—Turley v. People, 216 P. 
536, 73 Colo. 518—Baker v. People, 
209 P. 791, 73 Colo. 68. 

Fla.—Half rich v. State, 165 So. 2'85, 
122 Fla. 3T5 —Robinson v. State, 
70 So., 595, 70 Fla. 628. 

N.J.—State V. Martin, 132 A. 93, 102 

N. J.Law 388. 

Ohio.—^Kolotich v. State, 135 N.B. 
; 544, 104 Ohio St. 156. 

Tex.—Stanley v. State, 48 S.W.2d 279, 
120 Tex.Cr. 450. 

Srror not cured 

Where evidence raised issue as to 
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whether homicide was murder in first 
or second degree, error in instruction 
regarding murder in second degree 
IS not cured by verdict finding ac¬ 
cused guilty of murder in first de¬ 
gree.—State v. Brown, 176 S.E. 260, 
207 N.C. 156. 

85. Mont—State v. Fuller, 85 P. 
369, 34 Mont. 12, 8 L.R.A.,N.S., 762, 
9 Ann.Cas. 648. 

Ohio.—Kolotich v. State, 135 N.E. 

544, 104 Ohio St. 156. 

30 C.J. p 447 note 65. 

86. Mo.—State v. Spaugh, 98 S.W. 
55. 200 Mo. 571. 

Instructions favorable to accused 
generally see supra § 427 a. 

87. Ala.—Crump v. State, 191 So. 
475, 29 Ala.App. 22, certiorari de¬ 
nied 191 So. 478, 238 Ala. 439. 

Ky.—Brannon v. Commonwealth, 286 
S.W. 785, 215 Ky. 589. 

Mo.—State v. Crouch, 124 S.W. 2d 
1185. 

88. Mo.—State v. Thompson, 92 S. 
W.2d 892, 338 Mo. 897—State v. 
Cole, 252 S.W. 698. 

N.J.—State V. Zupkosky, 21 A.2d 771, 
127 N.J.Law 218—State v. Noel, 
133 A. 374, 102 N.J.Law 659. 

30 C.J. p 448 note 68. 

89. Fla.—Marlow v. State, -38 So. 
653, 49 Fla. 7. 

9C. Ga.—Darden v. State, 157 S.E. 
48, 171 Ga. S48—Hartley v. State, 
147 S.E. 504, 168 Ga. 296. 

Ky.—Brannon v. Commonwealth, 286 
S.W. 785, 215 Ky. 589. 

Mo.—State v. Crouch, 124 S.W.2d 
1185. 

N.C.—State v. Smith, 20 S.E.2d 313, 
221 N.C. 278—State v. Alston, S'S. 
E.2d 11, 215 N.C. 713. 

30 C.J. p 448 note 70. 

91. Ga.—Smith v. State, 70 S.E.- 42, 
8 Ga.App. 680—Spurgeon v. State, 
68 S.E. 653, S Ga.App. T17. 
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tion relates to aggravated assauk and the convic¬ 
tion is of assault with intent to kill.^^ Regardless 
of whether or not the evidence raises the issue of 
manslaughter, the submission of that issue is not 
prejudicial to accused convicted of murder where 
the instruction contains a correct statement of the 
law and also contains nothing which could be in¬ 
strumental in causing the jury to convict of mur- 
der.93 However, where the evidence authorizes and 
requires the giving of an instruction on manslaugh¬ 
ter, the giving of an erroneous instruction on that 
offense constitutes prejudicial and reversible error 
on a conviction of murder.^^ Where accused is 
convicted of the crime charged, or of a degree 
thereof, he is not prejudiced by, and is not entitled 
to complain of, the error of the court in submitting 
to the jury other offenses not included in the crime 
charged. 9 5 

A failure or refusal to charge as to a degree of 
homicide, or assault with intent to murder, lower 
than that of which accused is convicted is generally 
held not to be prejudicial,96 as where the verdict is 
supported by satisfactory evidence and there is no 
reasonable likelihood that the omission affected the 
verdict,97 or it is certain that the omission was not 


prejudicial to accused.9S A failure or refusal to in¬ 
struct on manslaughter is not.prejudicial where the 
jury are instructed on the degrees of murder and 
they bring in a verdict of guilty of murder in the 
first degree.99 Some courts take the position that, 
even where there is evidence which, if believed by 
the jury, would warrant a verdict of guilty of man¬ 
slaughter, a failure to instruct on that offense may 
not be prejudicial where the jury find accused guilty 
of murder.i Other courts, however, hold that where 
the evidence requires an instruction on a degree of 
homicide lower than that of which accused is con¬ 
victed, a failure to instruct on that degree is preju¬ 
dicial error,2 but only if the jury might naturally 
and probably have convicted of the lower degree.9 
Under a statute requiring the jury in a prosecution 
for murder to ascertain whether the murder is of 
the first or second degree, a failure to charge as to 
murder in second degree, thereby in effect instruct¬ 
ing the jury to convict of murder in first degree or 
acquit, has been held to constitute a vital and re¬ 
versible error.^ 

Distinction between degrees. An erroneous state¬ 
ment of the distinction between degrees of homicide, 
lower than that of which accused is convicted, is 


92. Ark.—Smith v. State, 287 S.W. 
1026, 172 Ark. 156. 

93. Tex.—Allen v. State, 141 S.W. 
983, 64 Tex,Cr. 225. 

94. Ky.—^Williams v. Common¬ 

wealth, Si S.\V.2d 891, 894, 258 Ky. 
830, citing Corpus Juris. 

30 C.J. p 448 note 73. 

95. Ill.—People V. Asbury, 112 N.E. 
289, 272 Ill. 571. 

Sly*—Caperton v. Commonwealth, 225 
S.W. 4S1, 189 Ky. 652, 

Wash.—State v. Blame, 116 P. 660, 
64 Wash. 122. 

0:. Ala.—Crump v. State, 191 So. 
475, 29 Ala.App. 22, certiorari de¬ 
nied 191 So, 478, 238 Ala. 439. 

Ark.—Willis v. State, 254 S.W. 439, 
160 Ark. 69. 

—Dennis v. State, 180 S.B. 909, 51 
Ga.A'pp. 538. 

Iowa—State v. Crutcher, 1 N.W.2d 
195, 231 Iowa 418—State v. Smith, 
245 N.W. 309, 215 Iowa 374. 

Kan.—State v. Nixon, 207 P. 854, 111 
Kan. 601. 

Ky.—Rains v. Commonwealth, 10 S. 

W.2d 643, 226 Ky. 173. 

Mo.—State v. Crouch, 124 S.W 2d 
1185. 

N.J.—State V. Firth, 136 A. 345, 103 
N.J.Law 275. 

N.D.—State v. Michelski, 268 N.W 
713, 66 N.D. 760. 

Wash.—State v. Stratton, 17 p.2d 
621, 170 Wash. 666. 


Wis.—Sweda v. State, 240 N.W. 369, 
206 Wis. 617. 

30 C.J. p 448 note 75. 

Wheu not specially requested, in 
prosecution for manslaughter in the 
first degree, failure of court to 
charge on right of jury to convict 
of lower grade or degnree of crime 
charged is not reversible error.— 
State V. Michelski, 268 N.W. 713, 66 
N.D. 760. 

97. Kan.—State v. Van Wormer, 173 
P. 1076, 180 P. 450, 103 Kan. 309. 
Wash.—State v. Stratton, 17 P.2d 
621, 170 Wash. 666. 

Wis.—Sweda v. State, 240 N.W. 369, 
206 Wis. 617. 

98* Tenn.—Jones v. State, 161 S.W. 
1016, 128 Tenn. 493—Frazier v. 

State, 100 S.W. 94, 117 Tenn. 430. 

99. Ark.—Cutler v. State, 243 S.W. 
851, 154 Ark. 598. 

Iowa,—State v. Woodmansee, 233 N. 
W. 725, 212 Iowa 596—State v. 
Troy, 220 N.W, 95, 206 Iowa 859, 
opinion supplemented 221 N.W. 
370. 

Pa.—Commonwealth v. Hadok, 169 A. 
Ill, 313 Pa. 110. 

Wyo.—State v. Lantzer, 99 P.2d 73, 
55 Wyo. 230. 

30 C.J. p 448 note 77. 

1. Ark.—Nash v. State, 84 S.W. 497, 
73 Ark. 399—Farris v. State, 14 S. 
W. 924, 54 Ark. 4. 

Wis.—Patzer v. State, 147 N.W. 1022, 
158 Wis. 39. 

30 C.J. p 448 note 78. 
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2. Ala.—Duncan v. State, 6 So.2d 
450, 30 Ala.App. 356, certiorari de¬ 
nied 6 So.2d 454, 242 Ala. 329. 
D.C.—Kinard v. U. S., 96 F.2d 522, 68 
App.D.C. 250. 

Ga.—Floyd v. State, 197 S.E. 837, 
186 Ga. 445—Mack v. State, 195 S. 
E. 179, 185 Ga. 415—Springer v. 
State, 181 S.E. 177, ISO Ga. 867— 
Stewart v. State, 178 S.E. 715, 180 
Ga. 273—Scott v. State, 170 S.E. 
243, 177 Ga. 423—Benton v. State, 
188 S.E. 263, 54 Ga.App. 467— 

Thomas v. State, 170 S.E. 303, 47 
Ga.App. 237. 

Ill-—People V. White, 165 N.E 168, 
333 Ill. 512. 

Ky-—Cook V. Commonwealth, 149 S. 
W.2d 507, 285 Ky. 749—Crabtree 
V. Commonwealth, 11 S.W.2d 1000, 
227 Ky. 65—Hayes v. Common¬ 
wealth, 276 S.W. 160, 210 Ky. 449. 
La.—State v. Bedford, 190 So. 347, 
193 La. 104. 

Mo.—State v. Mull, 300 S.W 511 318 
Mo. 647. 

N.M.—State v. Wickman, 43 P.2d 933, 
39 N.M. 198—State v. Reed, 39 P. 
2d 1005, 39 N.M. 44, 102 A.L.R. 995. 
Tex.—Shine v. State, 269 S.W. 804, 
99 Tex.Cr. 418. 

30 C.J. p 449 note 79. 

3. Kan.—State v. Hardisty, 253 P. 
615, 122 Kan. 527, denying rehear¬ 
ing 249 P. 617, 121 Kan. 576— 
State V. Nixon, 207 P. 854, 111 Kan. 
601. 

4 . Tenn.—Jones v. State, 161 S.W. 
1016, 128 Tenn. 493. 
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immaterial and not prejudicial but a failure of 
the instructions to distinguish between murder in 
the first and second degrees is ground for reversal 
on appeal from a conviction of murder in the first 
degree,^ unless the error has been rendered harm¬ 
less by the imposition of the same penalty as would 
have been imposed if the conviction had been of 
murder in the second degree."^ 

d. As to Particular Matters 

(1) Malice, intent, or motive 

(2) Deliberation and premeditation 

(3) Aiders, abettors, or conspirators 

(4) Justification or excuse 

(5) Dying declarations 

(6) Punishment 

(7) Misstatement of evidence 

(1) Malice, Intent, or Motive 

Error in giving or in failing to give an instruction 
as to malice, intent, or motive, as an element of the 
offense or homicide on trial is harmless, unless it results 
in prejudice to accused’s substantial rights. 

Error in instructing, or in failing to instruct, on 
the question of malice, as an element of the offense 
or homicide on trial, constitutes reversible error 
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where it results in injury or prejudice to the sub¬ 
stantial rights of accused,^ as where accused is con¬ 
victed of murder and, if the error had not been com¬ 
mitted, he might have been convicted of manslaugh¬ 
ter.® On the other hand, error in charging or not 
charging as to malice is not reversible error, where 
under the facts and the nature of the error, it is 
not prejudicial to accused,^® especially where the 
error is favorable to accused.^^ The error is harm¬ 
less where there is convincing and conclusive evi¬ 
dence of malice,^2 or a lack of evidence to rebut the 
presumption of malice arising from an assault with 
a deadly weapon wdth intent to take life,^® or where 
there are no elements of manslaughter in the case 
and accused is either guilty of murder or not guilty 
of any crime,or where the sole issue is whether 
accused did the killing or committed the assault, 
or whether he was sane or insane at the time;^® 
or where other parts of the charge embrace all the 
elements of the offense and correctly define mal- 
ice.i*^ 

Error in defining malice or in the giving or re¬ 
fusing of instructions on malice is rendered harm¬ 
less by an acquittal of the only offense involving 
malice, such as murder^^ or assault with intent to 


5. Cal.—Peaple v. Gingell, 296 P. 
70, 211 Cal. 532. 

5. C.—State V. Mulwee, '77 S.E. 1027, 
94 S.C. 323. 

30 C.J. P 449 note 83. 

6. Pa.—Commonwealth v. Divomte, 
105 A. 821, 262 Pa. 504. 

7. Ind.—Cole v. State, 134 N.E. 867, 
192 Ind. 29. 

8. Ky.—Taylor v. Commonwealth, 5 
SW. 46, 9 Ky.L. 257. 

]\Io.—state V. Davis, 217 S.W. 87. 
Neb.—Clarence v. State, 125 N.W. 
540, 86 Neb. '210. 

S.C.—State V. Howell, 160 S.E. 742, 
162 S.C. 394—State v. Rochester, 
51 S.E. 685, 72 S.C. 194. 

Tex.—Elsmore v. State, 104 S.W.2d 
493, 132 Tex.Cr. 261—Garza v. 
State, 11 Tex.App. 345. 

Mere definition of murder without 
an exposition of the term “malice” 
is a fatal defect in an instruction 
as to an assault with intent to mur¬ 
der.—^Hodges V. State, 3 Tex.App. 
470—Williams v. State, 3 Tex.App. 
316. 

9. Ark.—Brooks v. State, 216 S.W. 
705, 141 Ark. 57. 

Ky.—Bishop v. Commonwealth, 60 S. 
W. 190, 109 Ky. 558. 22 Ky.L. 1161, 
reversing 58 S.W. 817, 22 Ky.L. 
760. 

30 C.J. p 449 note 87. 

10. Ala.—Locklear v. State, 87 So. 
708, 17 Ala.App. 597, certiorari de¬ 
nied Ex parte Locklear, 87 So. 712, 
205 Ala. 236. 


Iowa.—State v. Crutcher, 1 N.W.2d 
195, 231 Iowa 418. 

Ky.—Cornett v. Commonwealth, 248 
S.W. 540, 198 Ky. 236. 

Miss.—Harris v. State, 166 So. 392, 
175 Miss. 1—^Lambert v. State, 158 
So. 139, 171 Miss. 474. 

Nev,—State v. Hall, 13 P.2d 624, 54 
Nev. 213. 

Pa.—Commonwealth v. Elliott, 140 A. 
537, 292 Pa. 16. 

Tex,—Taylor v. State, Cr., 166 S.W. 
2 d 713—Collins v. State, 299 S.W. 
403, 108 Tex.Cr. 72—McLin v. 

State, 90 S.W. 1107, 48 Tex.Cr. 549. 
Va.—PLeynolds v. Commonwealth, 112 
S.E. 707, 133 Va. 760. 

30 C.J. p 449 note 88. 

Defining “malice aforethought” by 
first defining “malice” and then de¬ 
fining “aforethought” does not con¬ 
stitute prejudicial error, where two 
definitions when combined conformed 
to approved definition of “malice 
aforethought.”—Johnson v. Common¬ 
wealth, 147 S.W.2d 1048, ‘285 Ky. 374. 

Pailure to define “malice afore¬ 
thought,” as not reversible error.— 
Vance v. Commonwealth, 72 S.W.2d 
43, 254 Ky. 667—^Johnson v. Common¬ 
wealth, 200 S.W. 35, 179 Ky. 40. 

11. Conn.—State v. Feltovic, 147 A. 

801, 110 Conn. 303. 

Ky.—Lee v. Commonwealth, 261 S.W. 
842, 203 Ky. 63. 

La.—^State v. Joiner, 112 So. 503, 163 
La. 609. 

Mo.—State v. Gould, 170 S.W. 868, 
261 Mo. 694, Ann.Cas.l916E 855. 
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Tex.—McRoberson v. State, 38 S.W. 
2d 82, 117 Tex.Cr. 405. 

12. Hawaii—Territory v. Buick, 27 
Hawaii 28. 

Ill—People v. Holick, 169 N E. 169, 
337 Ill. 333. 

Ky.—^.^nderson v. Commonwealth, 137 
S.W. 1063, 144 Ky. 215. 

N.C—State v. Knotts, 83 S.E. 972, 
168 N.C. 973. 

13L Ark.—Taylor v. State, 102 S.W. 
367, 82 Ark. 540. 

14. Miss—Dye v. State, 90 So. 180, 
127 Miss. 492. 

N.C—State v. Wallace, 165 S.E. 716, 
203 N.C. 284. 

15. Conn.—State v. McGuire, 80 A. 
761, 84 Conn. 470, 38 L.R.A.,N.S., 
1045. 

30 C.J. P 449 note 92. 

16. Cal.—Peoiple v. Burgle, 55 P. 998, 
123 Cal. 303. 

Ky.—Banks v. Commonwealth, 141 S. 
W. 380, 145 Ky. 800. 

17. S.C.—State v. Howell, 160 S.E. 
742, 162 S.C. 394. 

Tex.—^White v. State, 29 S.W. 1094, 
34 Tex.Cr. 153. 

Wyo.—Eagan v. State, 128 P.2d 215, 
58 Wyo. 167. 

18. Ga.—Driskell v. State, 92 S.E. 
1007, 20 Ga.App. 173. 

—People V. Robinson, 199 N.W. 
622, 228 Mich. 64. 

Tex.—Scott V. State, 68 S.W. 177, 43 
Tex.Cr. 691. 
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murder,and a conviction of some offense which 
does not involve, or which negatives, malice, such 
as manslaughter,20 murder committed in the perpe¬ 
tration or attempt to perpetrate a felony,2l assault 
to murder without malice,^2 aggravated assault,23 
unlawfully shooting at another,24 or assault with 
intent to commit manslaughter.25 

At least in states where express malice is an ele¬ 
ment only of murder in the first degree, error in a 
charge on express malice is not harmful where ac¬ 
cused is acquitted of murder in the first degree,2® 
and convicted of some lesser offense, such as mur¬ 
der in the second degree^^ or manslaughter.2S 

Intent. Error in an instruction, or failure to in¬ 
struct, as to intent to kill is generally harmless and 
not ground for reversal,29 especially where it is fa¬ 
vorable to accused,20 or injurious only to the state,21 
unless it is of such a character, under the facts of 
the case, as to prejudice accused’s substantial 
rights.22 Error in giving or refusing an instruction j 


41 C.J.S. 

as to intent is harmless where accused is convicted 
of a degree or grade of homicide of which specific 
intent is not an element,23 such as manslaughter,34 
and is acquitted of' the degree which requires spe¬ 
cific intent as an element, such as murder in the 
first degree.35 

Motive. Error in instructing, or in failing to in¬ 
struct, as to the motive which prompted the com¬ 
mission of the offense or homicide is harmless, and 
not ground for reversal,36 unless the error is preju¬ 
dicial to accused.37 

(2) Deliberation and Premeditation 

Error In instructing, or in failing to instruct, as to 
the elements of deliberation and premeditation Is harm¬ 
less, unless accused is prejudiced thereby. 

As deliberation and premeditation are elements 
only of murder in the first degree, as discussed su¬ 
pra §§ 30, 33, 35, any error or inaccuracy in the 
charge relating to these elements, or failure to 
charge respecting them, is harmless where accused 


19. Ga.—Espy v. State, 92 S.E. 229, 
19 Ga.App. 743. 

20. Ala.—Stovall v. State, 93 So. 
275, 18 Ala.App. 559. 

Cal.—People v. Benning, 257 P. 903, 
S4 CaLApp. 168. 

Ga.—Kimball v. State, 10 S.E.2d 240, 
63 Ga.App. IS3. 

Ky.—Ragsdale v. Commonwealth, 86 
S.W.2d 532, 260 Ky. 645—Wheatly 
v. Commonwealth, 81 S.W. 687, 26 
Ky.L. 436. 

Mich—People v. Goodfellow, 241 N. 

W. 184, 257 Mich. 196. 

N.C.—State v. Hall, 112 S.E. 431, 183 
N.C. 806. 

S.C.—State V. Deas, 23 SE.2d 820, 202 
S.C. 9—State v. Mays, 163 S.E. 465, 
165 S.E. 199—State v. Stuckey, 35* 
S.E. 263, 56 S.C. 576. 

Tex.—Emmons v. State, 273 S.'W. 253, 
100 Tex.Cr. 264. 

Wis.—Flynn v. State, 73 N.'W’ 373, 
97 Wis. 44. 

30 C.J. p 449 note 96. 

21. Colo.—^Andrews v. People, 79 P. 
1031, 33 Colo. 193, 108 Am.S.R. 76. 

22. Tex.—Gay v. State, 115 S.W.2d 

929, 134 Tex.Cr. 356—Moore v. 

State, 60 S.W.2d 453, 124 Tex. 97. 

23. Tex.—Stephens v. State, Cr., 24 
S.W. 645. 

24. Ga.—Daniel v. State, 128 S.E. 
686, 34 Ga.App. 146—Phillips v. 
State, 110 S.E. 639, 28 Ga.App. 100 
—Espy V. State, 92 S.E. 229, 19 Ga. 
App. 743. 

25. Ind.—Starr v. State, 67 K.E. 527, 
160 Ind. 661. 

30 C.J. p 449 note 1. 

26. Tex.—Jones v. State, 110 S.W. 
741, 53 Tex.Cr. 131, 126 Am.S R. 776 
—^Venters v. State, 83 S.W. 832, 47 
Tex.Cr. 280. 


Express malice as statutory element 
of murder in the first degrree see 
supra § 31. 

27. Tex.—Jones v. State, 110 S.W. 
741, 53 Tex.Cr. 131, 126 Am.S.R. 
776. 

30 C.J. p 450 note 4. 

28. Ind.—Faulkenberg v. State, 151 
XE. 382, 197 Ind. 491. 

Tex.—Hardin v. State, 103 S.W. 401, 
51 Tex.Cr. 559—Chambers v. State, 
Cr., 86 S.W. 752. 

29. Ga.—^Johnson v. State, 60 S.E. 
■813. 4 Ga,App. 59. 

Ill.—People v, Hartwell, 173 X.E. 
112, 341 Ill. 155—People v. Russell, 
153 N.E. 389, 322 Ill. 295—People 
V. Guido, 152 N.E. 149, 321 Ill. 397 
—^People v. Falkovitch, 117 N.E. 
398, 280 Ill. 321. 

N.J.—State V. Banusik, 64 A. 994, 84 
N.J.Law 640. 

N.C.—State v. Hammonds, 3 S.E.2d 
439, 216 N.C. 67. 

Tex.—Wilson v. State, 79 S.W.2d 852, 
128 Tex.Cr. 175—Barbee v. State, 
97 S.W. 1058, 50 Tex.Cr. 426. 

30. Colo.—Leopold v. People, 95 P. 
2d 811, 105 Colo. 147. 

Ky.—^Wallace v. Commonwealth, 268 
S.W. 809, 207 Ky. 122, followed in 
268 S.W. 814, 207 Ky. 132—Miller 
V. Commonwealth, 262 S.W. 579, 
203 Ky. 437. 

N.J.—State V. Hauptmann, 180 A. 809, 
115 N.J.Law 412, certiorari denied 
Hauptmann v. State of New Jer¬ 
sey, 56 S.Ct. 310, 296 U.S. 649 80 
L.Ed. 461. 

Pa.—Commonwealth v. Guida, 148 A. 
501, 298 Pa. 370. 

Tex.—Drake v. State, 153 S.W. 848, 
68 Tex.Cr. 440—Ford v. State, 142 
S.W. 6, 64 Tex.Cr. 14. 
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31 . Ind.—Smith v. State, 115 N.E. 
943, 186 Ind. 252. 

N.J.—State v. Melhllo, 71 A. 671, 77 
N.J.Law 505. 

32 . Ark.—Shannon v. State, 247 S.W. 
782, 157 Ark. 203. 

Cal.—People v. Snyder, 104 P.2d 639, 
15 Cal.2d 706, superseding, App., 96 
P.2d 986—People v. Murguia. 57 
P.2d 115, 6 Cal.2d 190. 

Mich.—People v. Vanderhoof, 208 N. 

W. 458, 234 Mich. 419. 

N.C.—State v. Debnam, 22 S.E.2d 562 
222 N.C. 266. 

Tex.—Sullivan v. State, Cr., 171 S. 
W.2d 353—Prater v. State, 284 S. 
W. 965, 104 Tex.Cr. 669. 

Utah.—Slate v. Cobo, 60 P.2d 952, 90 
Utah 89. 

33 . Ga.—Daniel v. State, 128 S.E. 
686, 34 Ga.A'pp. 146. 

34 . Ark.—High v. State, 120 S.W.2d 
24, 197 Ark. 681. 

35. Ark.—Borland v. State, 249 S.W. 
591, 158 Ark. 37. 

36. Ark.—Crafford v. State, 273 S.W. 
13, 169 Ark. 225. 

Cal.—People v. McGann, 230 P. 169, 
194 Cal. 688. 

D.C.—Bishop V. U. S., 107 P.2d 297, 
71 App.D.C. 132. 

GaL.—Lumpkin v. State, 168 S.E. 241, 
176 Ga. 446. 

Mo.—State v. Lovelace, 39 S.W.2d 
533—State v. Henke, 285 S.W. 392, 
313 Mo. 615—State v. Glenn, 262 
S.W. 1030. 

Pa.—Commonwealth v. Lisowski, 117 
A. 794, 274 Pa. 222. 

37. Ark.—Scott v. State. 159 S.W. 
1095, 109 Ark. 391. 
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is not convicted of murder in the first degree*® but 
of some lesser degree or offense, such as murder in 
the second degree** or manslaughter.^® Even 
though accused is convicted of murder in the first 
degree, unless error in instructing or in failing to 
instruct as to deliberation and premeditation is prej¬ 
udicial to his rights,^^ he cannot complain of such 
error as ground for reversal,^* especially where 
the error is favorable to him.'^* 

(3) Aiders, Abettors, or Conspirators 

Error in giving or refusing instructions relative to the 
criminal responsibility of an aider, abettor, or con¬ 
spirator, in the commission of a homicide is harmless, 
unless it is damaging or prejudicial to accused. 

Error in giving or refusing of instructions, or in 


giving instructions containing incorrect statements 
of law relative to the criminal responsibility of a 
person who aids, abets, or conspires with another 
person in the commission of a homicide, is ground 
for reversal where it is damaging and prejudicial 
to accused but not where it is favorable to ac- 
cused,^^ or not prejudicial to his substantial rights,^® 
as where he admits, or the evidence conclusively 
shows, that he struck the blow or fired the shot 
which resulted in death,or the conviction is not 

based on the erroneous part of the instruction.^^ 

0 

(4) Justification or Excuse 

Error in instructing, or in failing to instruct, rela¬ 
tive to matters of mitigation, justification, or excuse, 
such as accident or misfortune or self-defense, is not 


38. Ohio.—Thurman v. State, 4 Ohio 
Cir.Ct. 141, 2 Ohio Cir.Dec. 466. 

39. Ark.—Thurman v. State, 2 S.W. 
2d 50, 176 Ark. 8S. 

Ind.—Landreth v. State, 171 N.E. 192, 
201 Ind. 691, 72 A.L.R. S91. 

Mo.—State v. Henke, 285 S.W. 392, 
313 Mo. 615. 

Mont.—State v. Le Due, 300 P. 919, 
S9 Mont. 545. 

W-Va.—State v. Bowles, 185 S.E. 205, 
117 W.Va. 217. 

39 C.J. p 450 note 8, 

40. Ark.—Witham v. State, 232 S. 
W. 437, 149 Ark. 324. 

S.C.—State V. Williams, 96 S.E. 404, 
110 S.C. 286. 

41. Mo.—State v. Hayes, 262 S.W. 
1034. 

X.J.—State V. Lynch, 32 A.2d 1S3. 

Utah.—State v. Anselmo, 148 P. 1071, 
46 Utah 137—State v. Dewey, 127 
P. 273, 41 Utah 538. 

42. Ariz.—Sullivan v. State, 55 P.2d 
312, 47 Ariz. 224. 

Cal.—People v. Cook, 102 P.2d 752, 
15 Cal.2d 507—People v. Acosta, 68 
P.2d 298, 21 Cal.App.2d 57—People 
V. Mar Gin Suie, 103 P. 951, 11 
Cal.App. 42. 

Colo.—Agnes v. People, 93 P.2d 891, 
104 Colo. '527. 

Mo.—State v. Barr, 102 S.W.2d 629, 
340 Mo. 738—State v. Barbata, 80 
S.W.2d 865, 336 Mo. 362—State v. 
Wisdom, 84 Mo. 177. 

X.C.—State V. Foster, 90 S.E. 785, 172 
N.C. 960—State v. Shelton, 79 S.E. 
883, 164 N.€. 513—State v. Logan, 
76 S.E. 1, 161 N.C. 235. 

Utah.—State v. Cerar, 207 P. 597, 60 
Utah 208. 

30 C.J. p 450 note 10. 

43. Ark.—Thurman v. State, 2 S.W. 
2d 50, 176 Ark. SS. 

Mo.—State v. Hershon, 45 S.W.2d 60, 
329 Mo. 469. 

Nev.—State v. Hall, 13 P.2d 624, 54 
Nev. 213. 

S.C.—State V. Williams, 96 S.E. 404, 
110 S.C. 286. 


44 . Colo.—Payne v. People, 132 P.2d 
441, 110 Colo. 236. 

Iowa.—State v. Miner, 238 N.W. 594, 
213 Iowa 193. 

Ky_—Miller V. Commonwealth, 287 S. 

W. 6, 215 Ky. 819. 

La.—State v. Rodosta, 138 So. 124, 
173 La. 623. 

Mo.—State v. Hayes, 256 S.W. 747, 
301 Mo. 304—State v. Hayes, 249 
S.W. 49. 

Tex.— Wooten v. State, 94 S.W.2d 171, 
130 Tex.Cr. 302. 

30 C.J. p 450 note 11. 

Omission of elements of malice, 
willfulness, and felonious intent 
from an instruction respecting aider 
and abettor is reversible error.— 
Moore v. Commonwealth, 99 S-'W.2d 
715, 266 Ky. 514. 

Where there is no evidence of con¬ 
spiracy, the submission of that issue 
to the jury is prejudicial and revers¬ 
ible error. 

Ga.—Styles v. State, 168 S.E. 887, 
176 Ga. 637. 

Miss.—Rich v. State, 86 So. 770, 124 
Miss. 272. 

30 C.J. p 450 note 11 [a]. 

45 . Conn.—State v. Cianflone, 120 A. 
347, 98 Conn. 454. 

Ky.—Powers v. Commonwealth, 246 
S.W. 436, 197 Ky. 154. 

Mo.—State v. Messmo, 30 S.W. 2d 
750, 325 Mo. 743—State v. Seward, 
247 S.W. 150. 

>5r.C.—State v. Sisk, 116 S.E. 721, 185 
N.C. 696. 

Tex.—McNeese v. State, 52 S.W.2d 
1049, 121 Tex.Cr. 421—Finley v. 

State, 88 S.W.2d 328, 117 Tex.Cr. 
34. 

30 C.J. p 450 note 12. 

4a Ariz.—Acker v. State, 226 P. 199, 
26 Anz. 372. 

Qal.—People v. Petruzo, 110 P. 324, 13 
Cal.App. 569. 

Fla.—Wadsworth v. State, 186 So. 
435, 136 Pla. 134. 

Iowa.—State v. Troy, 220 N.W. 95, 
206 Iowa 859, opinion suplemented 
221 N.W. 370. 

Ky.—Combs v. Commonwealth, 165 S. 
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W.2d 832, 292 Ky. 1—Coots v. Com¬ 
monwealth, 151 S.W.2d 65, 286 Ky. 
373 —Taylor v. Commonwealth, 108 
S.W.2d 645, 269 Ky. 656—Farley v. 
Commonwealth, 104 S.W.2d 972, 268 
Ky. 277—Tuggle v. Commonwealth, 
90 S.W.2d 698, 262 Ky. 440—Can¬ 
ada V. Commonwealth, 45 S.W.2d 
834, 242 Ky. 71—Logan v. Com¬ 
monwealth, 33 S.W.2d 25, 236 Ky. 
329—Bates v. Commonwealth, 276 
S.W. 119, 210 Ky. 421—Rucker v. 
Commonwealth, 188 S.W. 367, 171 
Ky. 276. 

La.—State v. Capaci, 154 So. 419, 179 
La. 462—State v. Sanderson, 124 
So. 143, 169 La. 55. 

Miss.—Warren v. State, 184 So. 324, 
183 Miss. 682—Cody v. State, 148 
So. 627, 167 Miss. 150—Ashley v. 
State, 147 So. 879, 166 Miss. 11— 
Woodward v. State, 143 So. 859, 
166 Miss. 596. 

Mo.—State v. Crow, 141 S.W.2d 66, 
346 Mo. 306—State v. Messmo, 30 
S.W.2d 750, 325 Mo. 743. 

Pa.—Commonwealth v. Mendola, 144 
A. 292, 294 Pa. 353. 

S.C.—State V. Singleton, 183 S.E. 910, 
179 S.C. 184—State v. O'Shields, 
161 S.E. 692, 163 S.C. 408. 

Tex.—Lopez v. State, 106 S.W.2d 703, 
132 Tex.Cr. 611—Anderson v. State, 
90 S.W.2d 564, 129 Tex.Cr. 586— 
Stelman v. State, 58 S.W.2d 831, 
123 Tex.Cr. 330—Stanley v. State, 
48 S.W.2d 279, 120 Tex.Cr. 450. 

Wash.—State v. Baker, 272 P. 80, 
150 Wash. 82. 

30 C.J. p 450 note 12. 

47. Ill.—Everett v. People, 75 N.E. 
188, 216 Ill. 478. 

Iowa.—State v. Young, 138 N.W. 871, 
158 Iowa 647. 

Ky.—Caudill v. Commonwealth, 159 
S.W. 1149, 155 Ky. 578. 

4& Ky.—Fox V. Commonwealth, 58 
S.W.2d 608, 248 Ky. 466—Mullett 
V. Commonwealth, 26 S.W.2d 46, 
233 Ky. 785—Howard v. Common¬ 
wealth, 20 S.W.2d 748, 230 Ky. 738 
—Lankford v. Commonwealth, 277 
S.W. 239, 211 Ky. 219. 
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ground for reversal unless It is prejudicial to the substan¬ 
tial rights of the accused. 

Unless accused's substantial rights are prejudiced 
thereby,error in instructing, or in failing to in¬ 
struct, relative to matters of mitigation, justifica¬ 
tion, or excuse for the homicide, or assault with 
intent to murder or kill, or to reduce the de¬ 
gree or grade of the crime, is harmless and not 
ground for reversal,^® as where the error is fa¬ 
vorable to accused, or the instruction more favor¬ 
able than he is entitled to demand.51 If accused 


40. Mo.—State v. Archie, '256 S.W. 
803, 301 Mo. 392. 

N.C.—State v. Clark, 47 S.E. 36, 134 
N.C. 698. 

Tex.—Hathcock v. State, 263 S.W. 
5S7, 97 Tex.Cr. 550. 

50 . Cal.—^People v. Groves, 35 P.2d 
202, 140 CaLApp. 125—People v. 
Benningr, 257 P. 903, 84 CaLApp. 
168. 

Conn.—State v. Palko, 191 A. 320, 122 
Conn. 529, 113 AL R. 628, affirmed 
Palko V. State of Connecticut, 58 
S.Ct. 149, 302 U.S. 319, 82 L.Ed. 
'2SS. 

Ga.—Blakewood v. State, 25 S.E.2d 
643—Boyd v. State, '71 S.E. 416, 
136 Ga. 340—Hendrix v. State, 
App., 22 S.E.2d 183—Dean v. State, 
197 S.E. 73, 57 Ga.A'pp. 871—Mixon 

V. State, 82 S.E. 935, 15 Ga.App. 
252. 

Ky.—Stumbo v. Commonwealth, 105 
S.W.2d 139, 268 Ky. 443. 

Miss.—Motley v. State, 165 So. 296, 
174 Miss. 568. 

Mo.—State v. Ryland, 25 S.W.2d 109, 
324 Mo. 714—State v. Parrell, 6 S. 

W. 2d 857, 320 Mo. 319. 

N.C.—State v. Kendall, 57 S.E. 340, 
143 N.C. 659. 

Or.—State v. Trent, 259 P. 893, 122 
Or. 144, denying rehearing 252 P. 
975, 122 Or. 144. 

Wash.—State v. Anderson, 231 P. 
456, 132 Wash. 130. 

Error held harmless as to burden 
of proving circumstances of mitiga” 
tion justifying or excusing the hom¬ 
icide. 

Ark.—Easter v. State, 132 S.W. 924, 
96 Ark. 629. 

Cal.—People v. Perez, 65 P.2d 1319, 19 
Cal.App.2d 472. 

Okl.—Kincaid v. State, 136 P. 779. 10 
Okl.Cr. 357. 

Reading statute 

The reading to the jury of the en¬ 
tire statute relating to justifiable 
homicide, including portions not ap¬ 
plicable to the facts, is harmless er¬ 
ror.—Bryant v. State, 113 S.E. 4, 153 
Ga. 534—Floyd v. State, 84 S.E. 971, 
143 Ga. 286. 

51 . Cal.—^People v. Stein, 137 P. 271, 
23 Cal.App. 108. 

Colo.—Arndy v. People, 82 P.2d 757, 
103 Colo. 29. 


Fla.—Roberts v. State, 113 So. 

94 Fla. 149. 

Ga.—Dean v. State, 197 S.E. 73, 57 
Ga.App. 871. 

Ky.—Richardson v. Commonwealth, 
144 S.W.2d 492, 284 Ky. 319— 

Vick V. Commonwealth, 33 S.W.2d 
297, 236 Ky. 436—Goins v. Com¬ 
monwealth. 3 S.W.2d 631. 223 Ky. 
211—Blankenship v. Common¬ 
wealth, 276 S.W. 112, 210 Ky. 413. 
Mich.—People v. Droste, 125 N.W. 87, 
160 Mich. 66. 

Mo.—State v. Carter, 131 S.W.2d 546, 
345 Mo. 74—State v. Frazier, 98 S. 
W.2d 707, 339 Mo. 966. 

Neb.—Stump v. State, 271 N.W. 163, 
132 Neb. 49. 

Okl.—Kincaid v. State, 136 P. 779, 
10 OkLCr. 357. 

52. Ga.—Geer v. State, 193 S.E. 776, 

I 184 Ga. 805—Jackson v. State, 70 

S.E. 245, 135 Ga. 684. 

Idaho.—State v. Fondren, 135 P. 265, 
24 Idaho 663. 

S.C.—State V. Anderson, 67 S.E. 237, 
85 S.C. 229, 137 Am.S.R. 887. 

53. Ariz.—Strickland v. State, 294 P. 
617, 37 Ariz. 368. 

Fla,—Ward v. State, 79 So. 699, 75 
Fla, 756. 

Ill.—People V. Cash, 157 N.E. 76, 326 
Ill. 104. 

Ky.—Woods V. Commonwealth, 139 S. 
W.2d 439, 222 Ky. 596—Akers v. 
Commonwealth, 112 S.W.2d 411, 271 
Ky. 434—Layne v. Commonwealth, 
112 S.W.2d 61, 271 Ky. 418—Combs 

V. Commonwealth, 58 S.W.2d 663, 
■248 Ky. 456—Bently v. Common¬ 
wealth, 46 S.W.2d 103, 242 Ky. 322 
—Bentley v. Commonwealth, 27 S. 

W. 2d 397, 234 Ky. 37. 

Mo.—State v. Young, 286 S.W. 29, 
314 Mo. 612. 

Tex.—Grohoske v. State, 61 S.W.2d 
S47, 124 Tex.Cr. 338. 

Error held prejudicial 
Ill.—People V. Mulcahy, 149 N.E. 266, 
318 Ill. 332. 

Ky.—Woods V. Commonwealth, 152 S. 
W.2d 997, 287 Ky. 312—Taylor v. 
Commonwealth, 114 S.W.2d 482, 272 
Ky. 408. 

54. Ga.—Varner v. State, 77 S.E. 
808, 139 Ga. 613—^Winder v. State, 
88 S.E. 1003, 18 Ga.App. 67. 

Iowa.—State v. Johnson, 274 N.W. 41, 
223 Iowa 962. 
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Ky.—Burke v. Commonwealth, 66 S 
W.2d 21, '252 Ky. 34—Boone v. 
Commonwealth, 9 S.W. 2d 707, 225 
Ky. 572—Goins v. Commonwealth, 
3 S.W.2d 631, 223 Ky. 211—Com¬ 
monwealth V. Clark, 254 S.W. 1051, 
200 Ky. 358—Mclntire v. Common¬ 
wealth, 230 S.W. 41, 191 Ky. 299— 
Caudill V. Commonwealth, 159 S. 
W. 1149, 155 Ky. 578. 

Tex.—Spencer v. State, 128 S.W. 118, 
'59 Tex.Cr. 217. 

Error held prejudicial 
Tex.—McFarland v. State, 104 S.W. 
2d 879, 132 Tex.Cr. 309—Shine v. 
State, 269 S.W. 804, 99 Tex.Cr. 41S. 

55. Ga.—Bryant v. State, 113 S.E. 

4, 153 Ga. 534—Johnson v. State, 
148 S.E. 610, 39 Ga.App. 836. 

Ind.—Faulkenberg v. State, 151 N.E. 
382, 197 Ind. 491. 

Ky.—Rhodes v. Commonwealth, 128 

5. W.2d 948, 278 Ky. 504—Blanken¬ 
ship V. Commonwealth, 276 S.W. 
112, 210 Ky. 413. 

Or.—State v. Holbrook, 188 P. 947, 
98 Or. 43, rehearing denied 192 P. 
640, 98 Or. 43, second rehearing de¬ 
nied 193 P. 434, 98 Or. 43. 

Tex.—Hill V. State, 108 S.W.2d 912, 
133 Tex.Cr. 92—Brent v. State, 67 
S.W.2d 869, 125 Tex.Cr. 315—Short 
V. State, 45 S.W.2d 587, 119 Tex. 
Cr. 34. 

Error held prejudicial 
Ariz.—Vilihorghi v. State, 43 P.2d 
210, 45 Ariz. 275. 

S.C.—State V. Sparks, 183 S.E. 719, 
179 S.C. 135—State v. Bradley, 120 
S.E. 240, 126 S.C. 528. 

Refusal of instruction as to de¬ 
fense of habitation held prejudicial 
where evidence raised such issue. 
Ga.—Norris v. State, 191 S.E. 375, 
184 Ga. 397—Porter v. Srate, 178 
S.E. 151, 180 Ga. 147—Howell v. 
State, 170 S.E. 692, 47 Ga.App. 405. 
Ky.—Haywood v. Commonwealth, 59 
S.W.2d 531, 248 Ky. '569—Hendrick¬ 
son v. Commonwealth, 24 S.W.2d 
564, 232 Ky. 691. 

56. Cal.—People v. Boggs, 82 P.2d 
368, 12 Cal.2d 27. 

D.C.—Owens v. U. S., 85 P.2d 270, 66 
App.D.C. 104, certiorari denied 57 
S.Ct. 23, 299 U.S. 540, 81 L.Ed. 397. 
Ga.—Bryant v. State, 13 S.E.2d 820, 
191 Ga. 686. 


does not plead justification or is otherwise not enti¬ 
tled to a charge on justifiable homicide, an inac¬ 
curate and incomplete charge on that subject is not 
prejudicial.®^ Applying these rules, unless accused 
is prejudiced thereby, error is harmless in giving or 
failing to give instructions as to homicide by a peace 
officer in the discharge of his duties, as in making 
an arrest or preventing an escape,®^ or relative to 
homicide in defense of another®^ or in defense of 
property or habitation,®® or as to insanity^S or in- 

726, 
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toxication®'!' as ati excuse or defense. 

Accident or misfortune. Unless accused is preju¬ 
diced thereby,5* error in instructing, or in failing 
to instruct, on the subject of homicide by accident 
or misfortune is not ground for reversal,59 &s 
where the error is favorable to accused.®® A fail¬ 
ure or refusal to give an instruction as to the de¬ 
fense of accidental killing when applicable to the 


facts of the case may constitute reversible error.®^ 

Self-defense. Error in giving an improper in¬ 
struction, or in failing or refusing to give a prop¬ 
er instruction, on the law of self-defense, as applied 
to the facts of the case, is harmless and not ground 
for reversal where it does not injure or prejudice 
the substantial rights of accused, as where it is 
favorable to him, or more favorable than he is en- 


Miss.—Pullen v. State, 168 So. 69, 
175 Miss. 810. 

3 Io.—State v. Pauls grove, 101 S.\V. 
27, 203 Mo. 193. 

Y._People V. Moran, 163 N.E. 553, 

249 N.Y. 179. 

Okl.—Adams v. State, 266 P. 790, 40 
Okl.Cr. 44. 

S.C.— State V. Cameron, 135 S.E. 364, 
*137 S.a 371. 

Utah.—State v. Mewhinney, 134 P. 
632, 43 Utah 135, L.R.A.1916D 590, 
Ann.Cas.l916C 537. 

Wis.—Jessner v. State, 231 N.W. 634, 
202 Wis. 184, 71 A.L.R. 1005. 
Instructions held favorable to ac¬ 
cused 

Cal.—^People v. Stein, 137 P. 271, 23 
CahAp-p. 108. 

Colo.—Arridy v. People, 82 P.2d 757, 
103 Colo. 29. 

Iowa.—State v. Thomas, 154 N.W. 768, 
172 Iowa 485. 

Bly,—Leach v. Commonwealth, 112 S. 

W. 593, 129 Ky, 497, 33 Ky.L. 1016. 
Okl.—Carrick v. State, ‘292 P. 1053, 
49 Okl.Cr. 65. 

Pa.—Commonwealth v. Schroeder, 152 
A, 835, 302 Pa. 1. 

Tex.—^Boss V. State, 116 S.W.2d 739, 
134 Tex.Cr. 593—^Teager v. State, 3 
S.W.2d SOS, 109 Tex.Cr. 213—Peart 
V. State, 265 S.W. 389, 98 Tex.Cr. 
194. 

Error held prejudicial 
Ga.—Bryant v. State, 13 S.E.2d 820, 
191 Ga. 686. 

Miss.—Cole V. State, 150 So. 757, 170 
Miss. 800. 

State V. Lynch, 32 A.2d 1S3. 
Tex.—^Lawrence v. State, 143 S.W. 
636, 65 Tex.Cr. 93. 

57. Cal.—People v. Nihell, 77 P. 916, 
144 Cal. 200—People v. Ferris, 55 
Cal. 588. 

Fla.—Roberts v. State, 113 So. 726, 
94 Fla. 149. 

Ky.—Richardson v. Commonwealth, 
144 S.W.2d 492, 284 Ky. 319—Vick 
V. Commonwealth, 33 S.W.2d 297, 
236 Ky. 436. 

Erroneous instruction held prejudi¬ 
cial 

Mo.—State v. Barr, 78 S.W. 2d 104, 
336 Mo. 300. 

58L N.C.—State v. Dalton, 101 S.E. 
54S, 178 N.C. 779. 

Pa.—^Commonwealth v. Deitrick, 66 
A. 1007, 218 Pa. 36, 120 Am.S.R. 
861, 11 Ann.Cas. 308. 


59. Ga.—Fair v. State, 155 S.E. 329, 
171 Ga. 112—Sims v. State, 86 S.E. 
230, 144 Ga. 90. 

Iowa.—State v. Hessenius, 146 N.W. 

58. 165 Iowa 415, L.R.A.1915A 1078. 
Ky.—Adams v. Commonwealth, 163 
S.W.2d 40, 292 Ky. 786—Bradley v. 
Commonwealth, 111 S.W.2d 414, 271 
Ky. 253—Hay craft v. Common¬ 
wealth, 298 S.W. 374, 221 Ky. 158. 
Mo.—State v. Clinton, 213 S.W. 841, 
278 Mo. 344. 

Tex.—Brent v. State, 67 S.W.2d 869, 
125 Tex.Cr. 315—^Joy v. State, 123 
S.W. 584, 57 Tex.Cr. 93. 

60 . Ga.—Fair v. State, 155 S.E. 329, 
171 Ga. 112. 

Ky.—Graham v. Commonwealth, 252 
S.W. 1012, 200 Ky. 161. 

Ohio.—Malone v. State, 200 N.E. 473, 
130 Ohio St 443. 

S.C.—State V. Quick, 167 S.E. 19, 168 
S.C. 76. 

Tex.—Joy v. State, 123 S.W. 584, 57 
Tex.Cr. 93. 

An instruction which authorizes an 
acQLnittal if the jury entertain a be¬ 
lief, regardless of its source, that the 
killing was accidental is favorable, 
rather then prejudicial, to accused.— 
Ellison V. Commonwealth, 242 S.W. 
368, 195 Ky. 370. 

61 . Ky.—Bradley v. Commonwealth, 
111 S.W.2d 414, 271 Ky. 253—Mc- 
Cown V. Commonwealth, 63 S.W.2d 
601, 250 Ky. 574—Crum v. Com¬ 
monwealth, 245 S.W. 501, 196 Ky. 
802. 

Mo.—State v. Bartley, 84 S.W.2d 637, 
337 Mo. 229. 

Tex.—Barnes v. State, Cr., 167 S.W. 
2d 197—Meekins v. State, 149 S.W. 
2d 9'59, 141 Tex.Cr. 533—Lacy v. 
State, 268 S.W. 732, 99 Tex.Cr. 184. 
30 C.J. p 393 note 95. 

62 . Ark.—Swaney v. State, 31 S.W. 
2d 288, 182 Ark. 254. 

Ga.—House v. State, 164 S.E. 467, 
45 Ga.App. 312. 

Ill.—People V. St. Lucia, 146 N.E. 
183, 315 Ill, 258. 

Iowa.—State v. Long, 1 N.W.'2d 102, 
'231 Iowa 389. 

Ky.—Burke v. Commonwealth, 66 S. 
W.2d 21, 252 Ky. 34—Hall v. Com¬ 
monwealth, 49 S.W.2d 321, 243 Ky. 
507 —Ferguson v. Commonwealth, 
34 S.W.2d 959, 237 Ky. 93—Fletcher 
V. Commonwealth, 275 S.W. 22, 210 
Ky. 71—^Hall V. Commonwealth, 
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244 S.W. 425, 196 Ky. 167—Mc- 
Gehee v. Commonwealth, 205 S.W. 
577, ISl Ky. 422—Breckenridge v. 
Commonwealth, 197 S.W. 395, 176 
Ky. 686. 

Miss.—Hays v. State, 94 So. 212, 130 
Miss. 381. 

Mo.—State v. Delcour, 248 S.W. 606, 
297 Mo. 321. 

Nev.—State v. Acosta, 242 P. 316, 49 
Nev. 184. 

N.C.—State V. Bryson, 166 S.E. 897, 

203 N.C. 728. 

Okl.—Carmichael v. State, 279 P. 515, 
44 Okl.Cr. 160—Tritthart v. State, 
247 P. 1111, 35 Okl.Cr. 41. 

Tex.—Phillips v. State, 61 S.W.2d 
117, 124 Tex.Cr. 260—Shrum v. 

State, 222 S.W. 575, 87 Tex.Cr. 486. 
Va.—Steel v. Commonwealth, 160 S. 

E. 185, 157 Va. 810. 

30 C.J. p 450 note 17. 

Prosecution for assault with intent 
to murder or kill 

Ark.—^Weaver v. State, 31 S.W.2d 
760, 182 Ark. 1186. 

Iowa.—State v. Crutcher, 1 N.W.2d 
195, 231 Iowa 418. 

Ky.—Mullins v. Commonwealth, 124 
S.W.3d 788, 276 Ky. 555—Fitzpat¬ 
rick V. Commonwealth, 53 S.W.2d 
■221, 245 Ky. 108. 

N.C.—State v. Wishon, 153 S.E. 395, 
*198 N.C. 762. 

Tex.—Kirkwood v. State, 12 S.W.2d 
1029, 111 Tex.Cr. 333. 

Error held harmless in instruction 

(1) As to self-defense by police 
officer. 

Ill. — People V. Cash, 157 N.E. 76, 326 
Ill. 104. 

Ky.—Caudill v. Commonwealth, 56 S. 
W.2d 336, 246 Ky. 711. 

(2) As to self-defense in killing, 
or assaulting with intent to kill, po¬ 
lice officer. 

Ky.—Howard v. Commonwealth, 56 S. 
W.2d 362, 246 Ky. 738—Foley v. 
Commonwealth, 42 S.W.2d 332, 240 
Ky. 328. 

S.C.—State V. Rogers, 126 S.E. 329, 
130 S.C. 426. 

Failure of the court, through an 
oversight of both court and counsel, 
to instruct the jury on the law of 
self-defense does not call for a re¬ 
versal where it does not reasonably 
appear from the record that accused 
suffered any prejudice by reason of 
the omission.—State v. Mitchell, Mo., 

204 S.W. 801. 
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titled to demand,or where the error is cured by 
being covered by subsequent or other instructions.®^ 
In accordance with these rules, errors have been 
held harmless in instructions, or in failing to in¬ 
struct, relative to the element of accused being the 
aggressor or provoking the difficulty which culmi¬ 
nated in the homicide,®® his right to act on uncom¬ 
municated threats,®® his voluntary participation in 
a mutual combat,®*^ or as to the nature, imminence, 


and apprehension of danger of loss of life or of 
great bodily harm.®® Error in instructing, or in 
failing to instruct, as to self-defense is also harm¬ 
less where accused does not claim self-defense or 
where there is no evidence to support an instruc¬ 
tion as to an acquittal on the ground of self-de¬ 
fense.®^ 

On the other hand, where, under the evidence, 
self-defense is in the case, the giving of instruc- 


63 . Ala.—Mullins v. State, 183 So. 
894, 28 Ala.App. 288, certiorari de¬ 
nied 183 So. 896, 236 Ala. 578. 

Ark.—Spear v. State, 44 S.W.2d 663, 
184 Ark. 1047—^Weaver v. State, 31 
S.W.2d 760, 182 Ark. 1186. 

Ga.—Ward v. State. 191 S.E. 916, 184 
Ga. 566—Hall v. State, 178 S.E. 
'29'2, 180 Ga. 40—Roach v. State, 
120 S.E. 771. 157 Ga. 112. 

Ky.—Ellison v. Commonwealth, 114 
S.W.2d 130. 272 Ky. 364—King v. 
Commonwealth, 7 S.W.2d 228, 224 
Ky. 822—Ellison v. Commonwealth, 
242 S.W. 368, 195 Ky. 370—Fugate 
V. Commonwealth, 219 S.W. 1069, 
187 Ky. 564. 

Mich.—People y. Collins, 5 N‘.W.2d 
556, 303 Mich. 34. 

S.C.—State V. Cleland, 145 S.E. 628, 
148 S.C. 86—State v. Gregory, 120 
S.E. 499, 127 S.C. 87. 

Tex.—Simons v. State, 149 S.W.2d 
103, 141 Tex.Cr. 458—McRoberson 
V. State, 38 S.W^2d 82, 117 Tex.Cr. 
405—Borroum v. State, 8 S.W.2d 
153, 110 Tex.Cr. 243—Stewart v. 
State, 158 S.W. 996, 71 Tex.Cr. 237. 

Wash.—State v. Buttry, 90 P.2d 1026, 
199 Wash. 228. 

30 C.J. p 450 note 17. 

64 . Ala.—Grissett v. State, -2 So. 2d 
399, 241 Ala. 343—Miller v. State, 
19 So. 37, 107 Ala. 40. 

Cal.—People v. Thomson, 28 P. 589, 
92 Cal. 506. 

D.C.—U. S. V. Hamilton, 15 D.C. 446. 

Ill.—People V. Booker, 38 N.E.2d 32, 
378 Ill. 334—Enright v. People, 39 
N.E. 561, 155 Ill. 32—Crews v. Peo¬ 
ple, 11 N.E. 404, 120 Ill. 317— 
Steimeyer v. People, 95 Ill. 383— 
Hanrahan v. People, 91 Ill. 142. 

Iowa.—State v. Row, 46 N.W. 872, 
81 Iowa 138—State v. Keasling, 38 
N.W. 397, 74 Iowa 528. 

Ky.—^Whitehead v. Commonwealth, 
255 S.W. 93, 200 Ky. 440—Calico v. 
Commonwealth, 140 S.W. 1036, 145 
Ky. 641—^Warren v. Common¬ 
wealth, 35 S.W. 1028, 99 Ky. 370, 
IS Ky.L. 141—Price v. Common¬ 
wealth, 22 S.W. 157, 15 Ky.L. 43— 
Godfrey v. Commonwealth, 21 S. 
W. 1047, 15 Ky.L. 3—Herald, v. 
Commonwealth, 14 S.W. 491, 12 

Ky.L. 439—^Allen v. Common¬ 
wealth, 9 S.W. 703, 10 Ky.L. 582. 

Miss.—Mosley v. State, 11 So. 105— 
Gerdine v. State, 2 So. 313, 64 
Miss. 798. 


N.T.—Patterson v. People, 46 Barb- 
625. 

Okl.—Vester v. State, Cr., 136 P.2d 
205. 

Pa.—Commonwealth v. Arcuroso, 128 
A. 668, 283 Pa. 84. 

Tenn.—Moore v. State, 33 S.W. 1046, 
96 Tenn. 209. 

Tex.—Broussard v. State, 129 S.W.2d 
295, 137 Tex.Cr. 273—Lusk v. State, 
100 S.W.2d 369, 131 Tex.Cr. 503— 
McGrath v. State, 34 S.W. 127, 941, 
35 Tex.Cr. 413—Hill v. State, 33 S. 
W. 1075, 35 Tex.Cr. 371—Franklin 

V. State, 31 S.W. 643, 34 Tex.Cr. 
625—Garello v. State, 20 S.W. 179, 
31 Tex.Cr. 56. 

Wash.—State v. Buttry, 90 P.2d 1026, 
199 Wash. 228—State v. Carter, 45 
P. 745, 15 Wash. 121. 

W.Va.—State v. De Board, 194 S.E. 

349, 119 W.Va. 396. 

Wis.—Richards v. State, 51 N.W. 652, 
82 Wis. 172—^Perkins v. State, 47 
N.W. 827, 78 Wis. 551. 

es. Ark.—Shackleford v. State, '255 
S.W. 290, 161 Ark. 34. 

Cal.—People v. Temple, 275 P. 474, 
-97 Cal.App. 291—People v. Rivera, 
242 P. 506, 242 Cal.App. 222. 

Ill.—People V. Durkin, 161 N.E. 739, 
330 Ill. 394. 

Ky.—Shorter v. Commonwealth, 83 S. 

W. 2d 483, 259 Ky. 818. 

Mo.—State v. Dollarhide, 63 S.W. 2d 
998, 333 Mo. 1087—State v. Seward, 
247 S.W. 150. 

N.D.—State v. Swift, '208 N.W. 388, 
53 N.D. 916, 

Okl.—Short V, State, 125 P.2d 227, 74 
Okl.Cr. 272. 

S.C.—State V. Gregory, 120 S.E. 499, 
127 S.C. 87. 

Tex.—Reed v. State, 168 S.W. 541, 74 
Tex.Cr. 242, 

66. Tex.—Robinson v. State, 274 S. 
W. 137, 100 Tex.Cr. 424—Dunne v. 
State, 263 S.W. 608, 98 Tex.Cr. 7— 
Rutland v. State, 224 S.W. 1088, 88 
Tex.Cr. 114—Williams v. State, 148 
S.W. 763, 67 Tex.Cr, 287—Carver v. 
State, 148 S.W. 746, 67 Tex.Cr. 116. 

67 . Cal.—People v. Temple, 275 P. 
474, 97 Cal.App. 291—People v. Al¬ 
pine, 254 P. 281, 81 CaLApp. 456. 

Mo.—State v. Dollarhide, 63 S.W.2d 
998, 333 Mo. 1087. 

63. Cal.—People v. Semone, 35 P.2d 
379, 140 CaLApp. 318. 
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Ga.—Buchanan v. State, 113 S.E. 87, 
153 Ga. 866—Green v. State, 111 
S.E. 916, 153 Ga. 215—Echols v. 
State, 168 S.E. 790, 46 Ga.App. 668 
—Gaskins v. State, 76 S.E. 777, 12 
Ga.App. 97. 

Iowa.—State v. Crutcher, 1 N.W.2d 
195, 231 Iowa 418. 

Mo.—State v. Huett, 104 S.W.2d 252, 
340 Mo. 934. 

Pa.—Commonwealth v. Weinberg, 120 
A. 406, 276 Pa. 255. 

Tenn.—Frazier v. State, 100 S.W. 94, 
117 Tenn. 430. 

69. Ark.—Stanley v. State, 62 S.W. 
2d 968, 187 Ark. 777—Manasco v. 
State, 148 S.W. 1025, 104 Ark. 397. 
Fla.—Halfrich v. State, 165 So. 285, 
122 Fla. 375. 

Ill.—People V. Sink, 30 N.E.2d 40, 374 
Ill. 480. 

Ky.—Roberts v. Commonwealth, 144 
S.W.2d 1043, 284 Ky. 377—Howard 
V. Commonwealth, 86 S.W.3d 126, 

I 260 Ky. 467—Shorter v. Common¬ 
wealth, 83 S.W.2d 483, 259 Ky. 818 
—Pennington v. Commonwealth, 78 
S.W.2d 773, 257 Ky. 511—Richmond 

V. Commonwealth, 75 S.W.2d 500, 
255 Ky. 758—Lambdin v. Common¬ 
wealth, 74 S.W.2d 930, 255 Ky. 438 
—Fletcher v. Commonwealth, 39 S. 

W. 2d 972, 239 Ky. 506—Moore v. 
Commonwealth, 287 S.W. 4, 215 Ky. 
809—Boreing v. Commonwealth, 
277 S.W. 813, 211 Ky. 474—Lank¬ 
ford V. Commonwealth, 277 S.W. 
239, 211 Ky. 219—Ellison v. Com¬ 
monwealth, 242 S.W. 368, 195 Ky. 
370—Terrell v. Commonwealth, 240 
S.W. 81, 194 Ky. 60S. 

Mo.—State v. Swearengrin, 190 S.W. 
268, 269 Mo. 177. 

N.J.—State V. Firth, 136 A. 345, lOS 
N.J.Law 275. 

N.Y.—People v. Gambino, 272 N.T.S. 

166, 242 App.Div. 63‘8. 

Okl.—Dalton v. State, 288 P. 396, 47 
Okl.Cr. 430—Bard v. State, 214 P. 
939, 23 OkLCr. 309. 

Or.—State v. Trent. 259 P. 893, 122 
Or. 444, denying rehearing 252 P. 
975, 122 Or. 444. 

Tex.—Simons v. State, 149 S.W.2d 
103, 141 Tex.Cr. 458—McRoberson 
V. State, 38 S.W.2d 82, 117 Tex.Cr. 
405—Foster v. Stat^, 296 S.W. 537^ 
107 Tex.Cr. 376. 

30 C.J. p 450 note 18. 
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tions which improperly abridge, limit, or deny the 
right of self-defense constitutes prejudicial and re¬ 
versible error,and this is also true where the in¬ 
struction otherwise tends to confuse the jury and 
prejudice the rights of accused.'^i Likewise, where 
there is evidence tending to show self-defense, the 
refusal to give requested instructions on the sub¬ 
ject, which are correct and are not covered by the 
instructions given, is harmful and reversible er- 


(5) Dying Declarations 

Error in instructing or in failing to Instruct as to 
a dying declaration is not ground for reversal, unless 
it is prejudicial to accused. 

Unless the error is such that accused’s rights are 
prejudicially affected thereby,error in instructing 
or in failing to instruct as to a dying declaration 
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is not ground for reversal,"^ as where it appears 
from the entire charge and the evidence that the 
jury could not have been misled thereby.^® Ac¬ 
cused is not prejudiced by the action of the court in 
submitting the admissibility of dying declarations to 
the jury, as he is thereby afforded a second oppor¬ 
tunity to have them excluded from consideration;'^® 
neither is he prejudiced by a failure to submit to 
the jury the question of the competency of a dying 
declaration, or a submission of it by an incomplete 
or inaccurate instruction, where the undisputed ev¬ 
idence shows its competency.’^'^ 

(6) Punishment 

Error In instructing or in not instructing as to the 
punishment is not ground for reversal, unless it is preju¬ 
dicial to accused. 

Error in instructing as to the punishment that 
would be inflicted in case of particular verdicts,*^® 


70. Cal.—People v. Campanella, 103 
P.2d 193, 39 Cal.App.2d 384. 

Ga.—King v. State, 145 S.E. 485, 38 
Ga.App. 737. 

Ill.—People V. Allen, 37 N.E.2d 854, 
378 Ill. 164—People v. Faught, 175 
N.B. 446, 343 Ill. 312—People v. 
Kowalski. 163 N.E. 399. 332 Ill. 167. 
Iowa.—State v. Davis, 228 N.W. 37, 
209 Iowa 524. 

Ky.—Pore V. Commonwealth, 163 S. 
W.2d 48, 291 Ky. 34—Scott v. Com¬ 
monwealth, 159 S.W,2d 13, 289 Ky. 
436—Childers v. Commonwealth, 
156 S.W.2d 825, 288 Ky. 537—Boone 
V. Commonwealth, 9 S.W.2d 707, 
225 Ky. 572—Roberts v. Common¬ 
wealth, 3 S.W.2d 647, 223 Ky. 305 
—Buttery v. Commonwealth, 276 
S.W. 969, 211 Ky. 23—Menser v. 
Commonwealth, 257 S.W. 1038, 201 
Ky. 607. 

Miss.—Hodges v. State, 6 So.2d 123, 
192 Miss. 322—Hartfield v. State, 
170 So. 531, 176 Miss. 776. 

Mo.—State v. Fielder, 50 S.W.2d 1031, 
330 Mo. 747. 

X.C.—State V. Carver, 195 S.E. 349, 
213 N.C. 150—State v. Clark, 47 S. 
E. 36, 134 N.C. 698. 

S.C.—State V. Osborne, 21 S.E.2d 178, 
200 S.C. 504—State v. Seaborn, 112 
S.E. 916, 120 S.C. 227. 

Tex.—McDonald v. State, 60 S.W.2d 
778, 123 Tex.Cr. 627—Cooper v. 
State, 247 S.W. 549, 93 Tex.Cr. 74. 
Wyo.—State v. Radon, 19 P.2d 177, 
45 Wyo. 383. 

30 C.J. p 451 note 19. 

Duty to retreat 

Cal.—People v. Zuckerman, App., 132 
P.2d 545. 

Iowa.—State v. Metcalfe, 194 N.W. 
81, 196 Iowa 281. 

Ky.—Hopkins v. Commonwealth, 28 
S.W.2d 971, 234 Ky. 676. 

N.C.—State v. De Graffenreid, 22 S. 
E.2d 217, 222 N.C. 113—State v. 
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Roddey, 14 S.E.2d 526, 219 N.C. 
532. 

Tex.—^^Vatson v. State, 104 S.W. 2d 27, 
132 Tex.Cr. 245. 

Instruction imposing nndue burden 
on accused of establishing his de¬ 
fense of self-defense is reversibly 
erroneous. 

N.C.—State v. De Graffenreid, 22 S. 

E.2d 217, 222 N.C. 113. 

Tex.—Pena v. State, 151 S.W.2d 598, 
142 Tex.Cr. 102. 

71. Cal.—People v. Silver, 108 P.2d 

4, 16 Cal.2d 714, prior opinion, 
App., 102 P.2d 763—People v. Roe, 
209 P. 560, 189 Cal. 548. 

Idaho.—State v. Moultrie, 254 P. 520, 

43 Idaho 766. 

N.C.—State v. Miller, 25 S.E.2d 623, 
223 N.C. 184. 

72. Ala.—Bragg v. State, 183 So. 

680, 28 Ala.App. 305, certiorari 

granted 183 So. 682, 236 Ala. 270. 

Cal.—People v. Hatchett, App., 132 
P.2d 51—People v. Campanella, 103 
P.2d 193, 39 Cal.App.2d 384. 

Ky.—Patrick v. Commonwealth, 27 

5. W.2d 387, 234 Ky. 33—Little v. 
Commonwealth, 272 S.W. 721, 209 
Ky, 263. 

Mo.—State v. Moncado, 34 S.W.2d 59. 
N.Y.—People v. Ligouri, 31 N.E.2d 
37, 284 N.T. 309, reversing 19 N.Y. 
S.2d 316, 259 App.Div. 750 and 19 
N.T.S.2d 314, 259 App.Div. 750. 
Okl,—Carmichael v. State, 279 P. 515, 

44 Okl.Cr. 160. 

Tex.—^Whatley v. State, 149 S.W.2d 
98, 141 Tex.Cr. 436—Caldwell v. 
State, 40 S.W.2d 131, 118 Tex.Cr. 
401. 

30 C.J. p 451 note 20. 

Prosecution for assault with intent 
to murder or kill 

N.C.—State v. Greer, 12 S.E.2d 238, 
218 N.C. 660. 

Okl.—^Nelson v. State, 245 P. 1009, 
34 Okl. 187. 
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Aider and abettor 
It is reversible error to refuse an 
instruction extending the defense of 
self-defense to an aider and abettor 
where his principal is entitled there¬ 
to.—Murphy v. Commonwealth, 295 
S.W. 1075, 220 Ky. 807. 

73. N.Y.—^People v. Bartelini, 35 N. 
E.2d 29, 285 N.Y. 483. 

Befusal to charge as to weight to 
be given dying declaration, where 
subject not covered by charge in 
general, as prejudicial.—People v. 
Bartelini, supra. 

74. Ga.—Wallace v. State, 165 S.E. 
432, 175 Ga. 426. 

Okl.—Sanders v. State, 252 P. 855, 36 
Okl.Cr. 120. 

Tenn.—^Wooten v. State, 103 S.W.2d 
324, 171 Tenn. 362. 

Errors held harmless 

(1) Admonition that dying declara¬ 
tion was to be considered as de¬ 
ceased’s testimony, expressly with¬ 
drawn before submission to jury.— 
Harrod v. Commonwealth, 300 S.W. 
625, 222 Ky. 248. 

(2) Failure to charge that dying 
declarations must be received with 
caution.—Key v. State, 170 S.E. 230, 
177 Ga. 329—Ware v. State, 120 S.E. 
528, 156 Ga. 749. 

75^ Ga.—McMillan v. State, 57 S.E 
309, 128 Ga. 25. 

76. Ky.—Coyle v. Commonwealth, 93 
S.W. 584, 122 Ky. 781, 29 Ky.L. 340. 

Me.—State v. Bordeleau, 108 A. 464, 
118 Me. 424. 

Tenn.—Bolin v. State, 9 Lea 516. 

77. Cal.—People v. Profumo, 138 P. 
109, 23 Cal.App. 376. 

G-a,—^Knight v. State, 76 S.E. 1047, 
12 Ga.App. 111. 

Tex.—^Ward v. State, 159 S.W. 272, 70 
Tex.Cr. 393. 

78. Miss.—Gilliam v. State, 192 So. 
440 —Talbert v. State, 159 So. 549, 
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or in cliarging or failing to charge as to punish¬ 
ment, is not ground for reversal where the error 
is favorable or not prejudicial to accused, as where 
accused is not convicted of the offense to which the 
error relates,^® or where his punishment is fixed at 
the minimum for the offense of which he is con¬ 
victed,or where the error is cured by the ac¬ 
tion of the court in disregarding that portion of the 
verdict which fixes a punishment in pursuance of 
the erroneous instruction,^2 qj- the punishment’s 
being reduced on appeal.^3 Jt has been held that 
an instruction which states the maximum punish¬ 
ment and fails to name the minimum punishment 
is not prejudicial where the jury assess the lowest 
punishment.^^ 

On the other hand, a failure to instruct as to the 
grades of the homicide and the punishment which 
the statute provides therefor,^® or an instruction 
which erroneously states the punishment which may 
be assessed by the jury,^® is reversible error where 
it tends to mislead the jury to the prejudice of ac¬ 
cused, although the punishment actually assessed is 
within the limits of the jury’s discretion ^nd, 
where in a prosecution for murder in the first de¬ 
gree it is the exclusive province of the jury to fix 


the punishment, the giving of an instruction stating 
that the jury are not to consider the punishment 
constitutes a grave error, involving the difference 
between life and death, and requires a reversal un¬ 
less otherwise cured.^^ 

(7) Misstatement of Evidence 

A misstatement of the evidence in an instruction is 
harmiess error, uniess it is prejudiciai to accused. 

A misstatement of the facts or evidence by the 
court in its instructions to the jury is harmless and 
not ground for reversal,unless it is prejudicial to 
accused. 

§ 428. -Verdict and Sentence 

Omissions, irregularities, or other errors in the ver¬ 
dict or sentence do not require a reversal if they are 
favorable, or at least are not prejudicial to accused. 

Omissions, irregularities, or other errors in the 
verdict do not require a reversal where they are fa¬ 
vorable or at least not prejudicial to accused,^! such 
as errors which relate merely to the form of the 
verdict, and not to the substance thereof.®^ Ac¬ 
cused cannot complain that he was convicted of a 
lower degree of homicide,^^ or of a lower degree of 


172 Miss. 243—Blalock v. State, 113 
So. 627, 148 Miss. 1—Stevenson v. 
State, 100 So. 525, 136 Miss. 22. 

79. Ga.—Meyers v. State, 151 S.R 
34, 169 Ga, 468—Reid v. State, 145 
S.E. 904, 39 Ga.App. 21. 

S.C.—State V. Rector, 164 S.E. 865, 
166 S.C. 335. 

Tenn.—Letner v. State, 299 S.W. 1019, 
156 Tenn. 68, 55 A.L.R. 915. 

Tex—Pruitt v. State, 25 S.W.2d 870, 
114 Tex.Cr. 281. 

30 C.J. p 451 note 25. 

Error in instruction as to penalty of 
death or life imprisonment for 
murder held harmless 

Cal.—People v. Smith, 104 P.2d 510, 
15 Cal.2d 640—People v. Smith, 88 
P.2d 682. 13 Cal.2d 223—People v. 
Arnold. 250 P. 168, 199 Cal. 471. 

Ky.—Lotheridge v. Commonwealth, 
86 S.W.2d 278, 260 Ky. 500. 

Mo.—State v. Hill, 201 S.W. 58, 273 
Mo. 329. 

Pa.—Commonwealth v. Skawinski, 
169 A. 895, 313 Pa. 453. 

Wash.—State v. Carpenter, 7 P,2d 
573, 166 Wash. 478. 

Instructions as to punishment, gen¬ 
erally see supra § 399. 

Power or duty of jury to assess pun¬ 
ishment see infra § 434. 

80. Ga-—Burton v. State, 109 S.E. 
534, 27 Ga.App. 596. 

Mont.—State v. Gay, 44 P. 411, 18 
Mont. 51. 

S.C.—State V. Brown, 77 S.E. 734, 
94 S.C. 115. 


81. Ga.—Varnum v. State, 7 S.E. 2d 
192, 61 Ga.App. 670. 

Ky.—Magan v. Commonwealth, 119 
S.W. 734. 

Tex.—Gallagher v. State, 159 S.W.2d 
508, 143 TexCr. 545. 

82. Ind.—Veatch v. State, 60 Ind. 
291. 

83. Ark.—Cook v. State, 15 S.W.2d 
323, 179 Ark. 244—Crowe v. State, 
13 S.W.2d 606, 178 Ark. 1121. 

84. Ark.—Abbott v. State, 91 S.W. 
754, 77 Ark. 337. 

85. Va.—Bradshaw v. Common¬ 

wealth. 4 S.E.2d 752, 174 Va. 391. 

86. Mo,—State v. Gifford, 186 S.W. 
1058. 

Tex—Clark v. State, Cr., 27 S.W.2d 

211 . 

30 C.J. p 424 note 66. 

87. Tex,—Wilson v. State, 14 Tex 
App. 524. 

38. Cal.—People v. Sainz, 121 P. 922, 
162 Cal. 242. 

89. Ga.—Harden v. State, 178 S.E. 
663, 180 Ga, 265—Ba>tchelor v. 

State, 132 S.E. 624, 162 Ga. 7— 
Kimball v. State, 10 S.B.2d 240, 63 
’Ga.App. 183—Tatum v. State, 197 
S.E. 51, 57 Ga.App. 849. 

Ky.—Chaney v. Commonwealth, 64 S. 

W.2d 461, 251 Ky. SO. 

Mich.—People v. Goodfellow, 241 N". 

W. 184, 257 Mich, 196. 

Mo.—State v. Barr, 102 S.W.2d 629, 
340 Mo. 738. 

Okl.—^Wallace v. State, 45 P.2d 164, 
57 Okl.Cr. 50. 
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Pa.—Commonwealth v. Fragassa, 122 
A. 88, 278 Pa. 1. 

30 C.J. p 451 note 32. 

90. Colo.—Wiley v. People, 119 P. 
620, 51 Colo. 574. 

N.T.—People v. De Martini, 113 N.E. 

542, 218 N.Y. 561. 

30 C.J. p 451 note 31. 

91. Cal.—People v. Glab, 59 P.2d 
195, 15 Cal.App.2d 120. 

Tex—Essery v. State, 163 S.W. 17, 
72 TexCr. 414. 

30 C.J. p 451 note 33. 

92. Mo.—State v. Eaton, 154 S.W.2d 
767. 

Wis.—Deerkop v. State, 219 N.W. 278, 
196 Wis. 571. 

30 C.J. p 451 note 33 [b]. 

93. Ala.—Gibson v. State, 143 So. 
207, 25 Ala.App. 197. 

Ark.—Sharp v. State, 3 S.W.2d 23, 
175 Ark. 1083. 

Fla.—Carroll v. State, 191 So. 769, 
140 Fla. 433—^Ammons v. State, 
102 So. 642, 88 Fla. 444. 

Iowa.—State v. Williams, 197 N.W. 
991, 197 Iowa 813. 

Okl.—Clapp V. State. 120 P.2d 381, 73 
Okl.Cr. 261, reversed on other 
grounds 124 P.2d 267, 74 Okl.Cr. 
144—Taylor v. State, 278 P. 1117, 
44 Okl.Cr. 58—Willis v. State, 220 
P. 72, 25 Okl.Cr. 259—Janeway v. 
State, 214 P. 933, 23 Okl.Cr. 343— 
Inman v. State, 210 P. 742, 22 Okl. 
Cr. 161. 

Pa.—Commonwealth v. Kellyon, 122 
A. 166, 278 Pa. 59. 
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assaults^ than the evidence would have warranted. 
If he is convicted of murder in the second degree, 
accused cannot complain that the conviction was er¬ 
roneous on the ground that the evidence showed 
murder in the first degree or if he is convicted 
of manslaughter he is not entitled to complain that 
the evidence authorized a conviction of murder, 
or a higher degree of manslaughter.9*^ However, it 
has been held that a verdict of guilty of manslaugh¬ 
ter will not be allowed to stand where there is no 
evidence to support it, where the statement of ac¬ 
cused authorizes an acquittal, and where a verdict 
of guilty of murder, although authorized, is not 
demanded and that, where the verdict is con¬ 
trary to law in that it finds accused guilty of some 
offense other than that charged in the indictment or 
a degree thereof, as where the indictment charges 
manslaughter and the conviction is of an assault 
with intent to kill, the judgment entered thereon 
must be reversed.^^ 

Cure by sentence. Error in the verdict may be 
cured or rendered harmless by the sentence imposed 
or punishment assessed.^ 


§ 429 


Judgment and sentence. An error committed by 
the court in passing sentence and entering judg¬ 
ment does not necessarily entirely vitiate the sen¬ 
tence and require a reversal of the judgment.^ A 
person convicted of murder, manslaughter, or as¬ 
sault with intent to kill will not be permitted to com¬ 
plain on appeal that the court or jury were too len¬ 
ient in fixing the punishment,^ or that the Inde¬ 
terminate Sentence Law was not followed where the 
fixed punishment assessed does not exceed the mini¬ 
mum punishment prescribed by that law,^ or that 
the court erred in reducing the judgment or ver¬ 
dict against accused to a lower degree of homicide 






§ 429. Determination and Disposition o£ 
Cause 

Appeals in homicide prosecutions are usually deter¬ 
mined and disposed of in accordance with the general 
rules obtaining in criminal cases. 

General rules governing the determination and 
disposition of the cause on review of criminal pros¬ 
ecutions generally, which are discussed in Criminal 


T^nn.—Reagan v. State, 293 S.W. 755, 
155 Tenn, 397. 

30 C.J. P 452 note 38. 

Convictioxi. of assault with, iuteat 
to do hodily harm cannot be com¬ 
plained of where in fact accused was 
guilty of manslaughter.—State v. 
Shaver, 198 N.W. 329, 197 Iowa 1028. 

94 . Ala.—Goodson v. State, 197 So. 
69, 29 Ala.App. 389, certiorari de¬ 
nied 197 So. 70, 240 Ala. 52. 

Tex.—Little v. State, 95 S.W,2d 141, 
130 Tex.Cr. 603—^Warren v. State, 
262 S.W. 500, 97 Tex.Cr. 487. 

95. Ala.—Spelce v. State, 103 .So. 

694, 20 Ala.App. 412, certiorari 

denied 103 So. 705, 212 Ala. 559. j 

Ark.—Parker v. State, 275 S.W. 758, 
169 Ark. 421—Higgs v. State, 264 
S.W. 859, 165 Ark. 613. 

Fla.—Carroll v. State, 191 So. 769, 
140 Fla. 433—Roberts v. State, 113 
So. 726, 94 Fla. 149. 

Kan.—State v. Bigler, 23 P.2d 598, 
138 Kan. 13—State v. Yargus, 211 
P. 121, 112 Kan. 450, 27 A.L.R. 
1093. 

Mo.—State v. Stogsdill, 23 S.W.2d 22, 
324 Mo. 105—State v. Henke, 285 
S.W. 392, 313 Mo. 615. 

Xc_state V. Branch, 137 S.E. 801, 
193 N.C. 621. 

Pa.—Commonwealth v. Ricci, 3 A. 

2d 404, 332 Pa. 540. 

Utah.—State v, Kukis, 237 P. 476, 65 
Utah 362. 

Wash.—State v. Bidwell, 274 P. 716, 
150 Wash. 656. 

Wis.—State v. Germana, 280 N.W. 
375, 228 Wis. 368—State v. Payne, 
227 N.W. 258, 199 Wis. 615— 

Walsh V. State, 218 N.W. 714, 3 95 


Wis. 540—Lasecki v. State, 208 N. 
W. 868, 190 Wis. 274. 

30 C.J. p 452 note 39. 

96. Ark.—Harrison v. State, 138 S. 
W.2d 785, 200 Ark. 257—Jimmer- 
son V. State, 275 S.W. 662, 169 Ark. 
353. 

Cal.—People v. Blackwood, 96 P.2d 
982, 35 Cal.App.2d 728. 

Fla.—Lovett v. State, 116 So. 7, 95 
Fla. 269—Clark v. State, 101 So. 
352, 88 Fla. 186. 

Ga.—McLendon v. State, 141 S.E. 

64, 37 Ga.App. 519. 

Ill—People v, Beil. 153 NE. 639, 
322 Ill. 434—People v. Treger, 150 
N.E. 644, 320 Ill. 329. 

Ky.—Maiden v. Commonwealth, 262 
S.W. 588, 203 Ky. 446. 

Miss.—Bustin v. State, 185 So. 259, 
184 Miss. 1—Triplett v. State, 132 
So. 448, 159 Miss. 365—Calicoat v. 
State, 95 So. 318, 131 Miss. 169. 
Nev.—State v. Oschoa, 242 P. 582, 
49 Nev. 194. 

Okl.—Clapp V. State, 120 P.2d 381, 
73 Okl.Cr. 261, reversed on other 
grounds 124 P.2d 267, 74 Okl Cr. 
144 —Jenkins v. State 45 P.2d 161, 
57 Okl.Cr. 45—Dixon v. State, 288 
P. 357, 46 Okl.Cr. 25—Calloway v. 
State, 262 P. 696, 38 Okl.Cr. 418— 
Nowabbi v. State, 252 P. 442, 36 
Okl.Cr. 97. 

Or.—State v. Nortin, 133 P.2d 252— 
State V. Sing, 229 P. 921, 114 Or. 
267. 

Pa.— Commonwealth v. Jordan, 196 A. 
10, 328 Pa.‘ 439. 

Tex.—Hall v. State, 293 S.W. 1112, 
106 Tex.Cr. 500. 

30 C.J. p 452 note 40. 
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97. Ala.—Thompson v. State, 182 
So. 410, 28 Ala.App. 257. 

98. Ga.—Lester v. State, 54 S.E. 749, 
125 Ga. 747—Herrington v. State, 
54 S.E. 748, 125 Ga. 745—Hegwood 
V. State, 77 S.E. 886. 12 Ga.App. 
566. 

30 C.J. p 452 note 41. 

99. N.Y.—People v. Huson, 99 N.Y.S. 
1081, 114 App.Div 693, reversed on 
other grounds 79 N.E. 835, 187 N. 
Y. 97. 

It cannot be affirmed on the ground 
that it is established that accused 
is guilty of some crime for which 
he should be imprisoned for at least 
the period of time fixed by the sen¬ 
tence and that his substantial rights 
have not been infringed.—People v. 
Huson, supra. 

1 . Cal. — People v. Brockman, 59 P.2d 
422, 15 Cal.App.2d 256. 

Ind.—McPherson v. State, 99 N.E. 

984, 178 Ind. 583. 

30 C.J. p 451 note 34. 

2 . N.Y. — Lowenberg v. People, 26" 
How.Pr. 202. 

Okl.—Hargus v. State, 54 P.2d 211, 
58 Okl.Cr. 301. 

3. Okl.—Crabtree v. State, 190 P.. 
271, 17 Okl.Cr. 515. 

30 C.J. p 452 note 36. 

Ky.—^V^^aters v. Commonwealth, 
188 S.W. 490, 171 Ky. 457—Futrell 
v. Commonwealth, 132 S.W. 555, 
141 Ky. 310. 

5. Cal.—People v. Blackwood, 96 P.- 
2d 982, 35 Cal.App.2d 728. 

Nev.—Kramer v. State, 108 P.2d 304,. 
60 Nev. 262. 
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Law §§ 1943-1953, ordinarily control in homicide 
cases.® 

§ 430. -Affirmance 

General rules governing affirmances in criminal prose* 
cutlons ordinarily apply In prosecutions for homicide. 

General rules relating to affirmances in criminal 
prosecutions generally, as considered in Criminal 
Law § 1945, usually are applicable in homicide cas¬ 
es."^ The judgment vill be affirmed if the evidence 
is sufficient to justify the conviction and no preju¬ 
dicial or reversible error is shown.^ 

§ 431. - Reduction or Modification of 

Sentence 

In prosecutions for homicide, the appellate court has 


authority to modify the sentence, at least where such 
power has been conferred by statute. 

General rules relating to the reduction or modifi¬ 
cation of sentences by appellate courts in criminal 
cases, as discussed in Criminal Law § 1946, usual¬ 
ly are applicable in homicide prosecutions.^ Where 
authorized by statute, the appellate court may mod¬ 
ify the sentence,and it has been held that the 
judgment may be modified under the inherent pow¬ 
er of the court.il Thus in a proper case the ap¬ 
pellate court, pursuant to statute, may reduce the 
degree of the crime for which accused has been 
convictedi- because of erroneous instructions,!^ or 
because of error in admitting or excluding certain 
evidence,!^ or where the evidence is insufficient to 
support the verdict but is sufficient to sustain a 
verdict for a lesser offense or in a lesser degree.^® 


€. Pailure of jury to designate de¬ 
gree of crime 

Where verdict that jury found ac¬ 
cused guilty as charged in the in¬ 
formation did not make required des¬ 
ignation as to the degree of murder 
found, supreme court was not author¬ 
ized to consider both the verdict and 
the information to determine the de¬ 
gree of murder of which jury intend¬ 
ed to find accused guilty so that 
judgment could be entered on verdict. 
—State v. Loveless, Xev., 136 P.2d 
236. 

Statutory powers in capital cases 

(1) An indictment charging ac¬ 
cused with commission of murder in 
the second degree did not charge a 
“capital offense” and consequently 
did not come within the practice in 
capital cases prescribed by statute. 
—Commonwealth v. Capalbo, 32 N.E. 
2d 225, 308 Mass. 376. 

(2) In murder prosecution, evi¬ 
dence held not to establish that jus¬ 
tice required reviewing court to ex¬ 
ercise its statutory additional powers 
in capital cases.—Commonwealth v. 
Brooks, 32 N.E.2d 242, 308 Mass. 367. 

7. Cal.—People v. French, 87 P.2d 
1014, 12 Cal.2d 720. 

Disagreement as to reasons for af¬ 
firmance 

Convictions of murder in the first 
degree may be affirmed by a major¬ 
ity of the court who were unable 
to agree on all the reasons therefor. 
—People V. Buchalter, 45 N.E.2d 225, 
289 N.Y. 181, rehearing denied 45 N. 
E.2d 425, 289 N.Y. 244, affirmed Buch¬ 
alter V. People of State of New York, 
63 S.Ct. 1129, 319 U.S. 427. 87 L.Ed. 
1492, and motion denied 50 N.E.2d 
309, 290 N.Y. 927. 

a. Ala.—Tortomasi v. State, 189 So. 
901, 28 Ala.App. 499, certiorari de¬ 
nied 189 So. 905, 238 Ala. 253. 

Fla.—Pruitt v. State, 197 So. 519, 
143 Fla. 897—^Edenfield v. State, 105 


So. 144, 90 Fla. 86—Oates v. State, 
105 So. 113, 90 Fla. 39. 

Ill.—People V. Arthur, 145 N.E. 413, 
314 Ill. 296. 

Ky.—Combs v. Commonwealth, 165 
S.W.2d 832. 

Okl.—Mitchell v. State, 60 P.2d 631, 
59 Okl.Cr. 345. 

Tex.—Cantu v. State, 135 S.W.2d 
705, 141 TexCr. 99, certiorari de¬ 
nied Cantu V. State of Texas, 61 S. 
Ct. 617, 312 U.S. 689, 85 L.Ed. 1126 
—Munoz V. State, 238 S.W. 220, 91 
Tex.Cr. 251, 

Where accused was giveu generous 
latitude in presenting his case of 
self-defense in murder prosecution, 
jury were correctly and fully in¬ 
structed, and a fair and impartial 
trial was accorded accused, no prej¬ 
udicial error appeared and conviction 
was affirmed.—^Ware v. State, 188 So. 
76. 28 Ala,App. 485. 

9. Tex.—Hart v. State, 276 S.W. 233, 
101 Tex.Cr. 514. 

Review of discretion of trial court 
or jury in fixing punishment see 
supra § 419. 

10. Ark.—^Williams v. State, 39 S. 
W.2d 295, 183 Ark. 870. 

Neb.—Banks v. State, 206 N.W. 18, 
114 Neb. 33—^Welter v. State, 206 
N.W. 16, 114 Neb. 28. 

Okl.—Goben v. State, 240 P. 1085, 32 
Okl.Cr. 237. 

Pa.—Commonwealth v. Garramone, 
161 A, 733, 307 Pa. 507. 89 A.L r! 
291. 

Tex.—Puckett v. State, 97 S.W.2d 214, 
131 Tex.Cr. 242. 

11. Pa.—Commonwealth v. Sterling. 
170 A. 258, 314 Pa. 76. 

12. Murder in the first degree to 
murder in the second degree 

Mont.—State v. Gunn, 300 P 212, 
89 Mont. 453. 

Murder in second degree to man¬ 
slaughter 

Wyo.—Espy v. State, 92 P.2d 549, 54 
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Wyo. 291—State v. Sorrentino, 224 
P. 420, 31 Wyo. 129, 34 A.L.R. 1477. 

13. Murder in the first degree to 
murder in the second degree 

Ark—Strawn v. State, 151 S.W 2d 
988. 202 Ark. 744—Stanley v. State. 
40 S.W.2d 415, 183 Ark. 1093. 

Pailure to instruct as to life impris¬ 
onment 

Where, in a prosecution for mur¬ 
der, the trial court erroneously failed 
to instruct the jury as to right to 
render a verdict of life imprison¬ 
ment, and the jury fixed the death 
penalty, and there was no other er¬ 
ror, the appellate court may modify 
the judgment by reducing the pun¬ 
ishment from death penalty to life 
imprisonment.—Crowe v. State, 13 S. 
W.2d 606, 178 Ark. 1121. 

14. Ark.—^Williams v. State, 39 S.W. 
2d 295, 183 Ark. 870. 

Murder in second degree to man¬ 
slaughter 

Wyo.—State v. Flory, 276 P. 458, 40 
Wyo. 184. 

15. Murder in first degree to man¬ 
slaughter 

Ark.—McClendon v. State, 126 S.W. 
2d 928, 197 Ark. 1135. 

Murder in second degree to man¬ 
slaughter 

Ark.—Reynolds v. State, 53 S.W.2d 
224, 186 Ark. 223. 

Murder in first degree to murder in 
second degree 

Ark.—Dinwiddie v. State, 151 S.W.2d 
93, 202 Ark. 562—Porchia v. State. 
120 S.W.2d 700, 196 Ark. 1039— 
Phillips v. State, 82 S.W.2d 836, 
190 Ark. 1004—Blake v. State, 52 
S.W.2d 644, 186 Ark. 77. 

Murder in second degree to murder in 
third degree 

Minn.—State v. Jackson, 268 N.W. 
924, 198 Minn. IIL 



41 G.J.S. 

In some jurisdictions under express statutory au¬ 
thorization, if the evidence shows that accused is 
not guilty of the degree of the crime of which he 
was convicted, but is guilty of a lesser degree there¬ 
of or of a lesser crime included therein, the appel¬ 
late court may modify the judgment accordingly 
without granting or ordering a new trial, or may 
remand the cause with directions to enter the prop¬ 
er judgment;^® but such modification is not per¬ 
missible where there is not evidence to show that 
accused is guilty of a crime of a lesser degree or 
of a lesser crime^'^ or where the evidence supports 
the verdict and judgment rendered.^® 

Under statutory authority the appellate court may 
correct the judgment and sentence so that they may 
correspond with the verdict of the jury,^^ and, 
where a judgment and sentence impose a fixed pen¬ 
alty where an indeterminate sentence is required, 


§ 432 

the appellate court may reform the sentence so as 
to make it indeterminate.^® 

Fixing new date for execution. Where the date 
for the execution of the sentence has passed pend¬ 
ing the appeal, the appellate court on affirming the 
judgment may fix a new date, at least where such 
authority is conferred by statute.^^ 

g 432. -Reversal, and Mandate and Pro¬ 

ceedings in Lower Court 

In homicide prosecutions the general rules controlling 
reversals and remands in criminal prosecutions usually 
apply. 

The rules obtaining in criminal cases generally as 
to reversal usually control in prosecutions for homi- 
cide.^^ Such rules usually are applicable as to the 
grounds for reversal,^® such as rulings on the ad- 


EOMICIDE 


16. Cal.—People v. Wells, 76 P.2d 
493, 10 Cal.2d 610—People v. Kelley, 
281 P. 609, 208 Cal. 387—People v. 
Brown, 81 P.2d 463, 27 Cal.App.2d 
612—People v. Campos, 52 P.2d 251, 
10 Cal.App.2d 310. 

Fla.—Douglas v. State, 10 So. 2d 731. 
Xev.—State v. Robinson, 6 P.2d 433, 
54 Nev. 56. 

Murder in first degree to xaxirder in 
second degree 

Cal.—People v. Cowan, 101 P.2d 125, 
38 Cal.App.2d 231—People v. Con¬ 
nors, 12 P.2d 43, 124 Cal.App. 216. 
Fla.—Douglas v. State, 10 So.2d 731. 
Ohio.—Keith v. State, 4 N.E.2d 220, 
53 Ohio App. 58. 

Murder in first degree to manslangli- 
ter 

Cal.—People v. Kelley, 281 P. 609, 208 
Cal. 387—People v. Castro, 99 P.2d 
374, 37 Cal.App.2d 311. 

Ohio.—State v. Porello, 34 N.E.2d 198, 
13S Ohio St. 239, affirming 33 N.E.2d 
23, 138 Ohio St. 239, appeal dis¬ 
missed 31 N.E.2d 440, 137 Ohio St. 
567—Turk v. State, 194 N.E. 425, 
48 Ohio App. 489, affirmed 194 N.E. 
453, 129 Ohio St. 245. 

Mnrder in second degree to man. 
slaughter 

Fla.—McRane v. State, 3 So.2d 502, 
148 Fla. 22. 

17. Cal.—People v. Harshaw, 16 P.2d 
1025, 128 CaLApp. 212. 

Evidence of intoxication as warrant¬ 
ing reduction 

In murder prosecution, testimony 
in regard to accused's habit of drink¬ 
ing intoxicating liquor provided no 
basis for reducing conviction from 
murder in second degree to voluntary 
manslaughter by appellate court in 
view of statute providing that no act 
committed by a person while in state 
of voluntary intoxication is less crim¬ 
inal by reason of his having been in 


such condition.—People v. Ross, 93 P. 
2d 1019, 34 Cal.App.2d 574. 

18. Cal.—People v. Wells, 76 P.2d 
493, 10 Cal.2d 610—^People v. Ottey, 
56 P.2d 193, 5 Cal.2d 714—People 
V. Murphy, 32 P.2d 635, 1 Cal.2d 37 
—People V. Soules, 106 P.2d 639, 41 
Cal.App.2d 298. 

Nev.—State v. Robison, 6 P.2d 433, 
54 Nev. 56. 

Ohio.—Halsey v. State, 182 N.E. 127, 
42 Ohio App. 291, petition dismissed 
185 N.E. 881, 125 Ohio St. 628. 

In cases of murder in first degree, 
authority should be exercised only 
where evidence clearly is insufficient 
to show crime in greater degree.— 
People V. Wells, 76 P.2d 493, 10 Cal. 
2d 610—People v. Goldstein, 99 P.2d 
1069, 37 Cal.App.2d 577. 

Doubt as to sufficiency of evidence 

(1) Where reviewing court did not 
have reasonable doubt on issue of 
legal sufficiency of evidence to sus¬ 
tain judgment, judgment finding ac¬ 
cused guilty of murder in first degree 
could not be disturbed.—People v. 
Goldstein, supra. 

(2) “Doubt” in mind of reviewing 
tribunal as to sufficiency of evi¬ 
dence concerning homicide to justify 
verdict as to degree of crime, if suffi¬ 
cient to require reduction of degree, 
should be not merely fanciful or im¬ 
aginary, but should be reasonable, 
real, and substantial.—People v. 
Wells, 76 P.2d 493, 10 Cal.2d 610. 
Couclusiveuess of finding of fact by 

jury 

Statement of husband who admit¬ 
ted killing wife with iron pipe and 
knife, that he lost his senses and 
killed wife because she told him 
children were not his, after husband 
had accused wife of unfaithfulness 
and of allowing another man to sleep 
in house in presence of children, was 
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for jury, and their finding is bind¬ 
ing on appellate court as respects 
right to modification of verdict of 
murder in first degree to murder in 
second degree or manslaughter.—^Peo¬ 
ple v. Shaver, 61 P.2d 1170, 7 Cal.2d 
586. 

19. Tex.—Smith v. State, 289 S.W. 
681, 105 Tex.Cr. 550—Hart v. State, 
276 S.W. 233, 101 Tex.Cr. 514. 

20. Tex.—Onderdonck v. State, 139 
S.W.2d 589, 139 Tex Cr. 296—Cain 

V. State, 131 S.W.2d 769, 137 Tex. 
Cr. 425—Jackson v. State, Cr., 93 
S.W. 2d 441—Miller v. State, 84 S. 

W. 2d 459, 129 Tex.Cr. 166—Tanner 

V. State, 74 S.W.2d 981, 127 Tex.Cr. 
69—Owens v. State, 53 S.W.2d 1115, 
122 Tex.Cr. 63—West v. State, 34 
S.W.2d 253, 116 Tex.Cr. 468—Ruf¬ 
fin V. State, 298 S.W. 287, 107 Tex 
Cr. 530—Marshall v. State, 286 S. 

W. 214, 104 Tex.Cr. 619. 

21. Ala—Jones v. State, 2 So.2d 422, 
241 Ala. 337. 

Colo.—Mora v. People, 35 P. 179, 19 
Colo. 255. 

22 . Ariz.—Sullivan v. State, 55 P.2d 
312, 47 Ariz. 224. 

Mich.—People v. Harrigan, 187 N.W. 

306, 218 Mich. 235. 

Mo.—State v. Davis, 12 S.W.2d 426, 
321 Mo. 598. 

Reversal in criminal prosecutions 
generally see Criminal Law §§ 
1947-1951. 

Reversible error must be shown to 
secure a reversal of a conviction of 
murder in the first degree.—State v. 
Nixon, 207 P. 854, 111 Kan. 601. 

23 . Technical, formal, or minor er¬ 
rors not affecting substantial rights 
or resulting in a miscarriage of jus¬ 
tice do not warrant a reversal, 
Ala.—Wright v. State, 115 So. 852 22 

Ala.App. 376. 
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mission or exclusion of evidence-^ 
refusal of instructions,^* and are 
respect to partial reversal.^® 

Okl.—Moore v. State, 218 P. 1106, 25 

Okl.Cr. 54. 

Passion and prejudice 

Where the record disclosed a fair 
trial, the mere fact that accused wa« 
a colored man charged with killing 
a white man falls short of estab¬ 
lishing prejudice and passion, war¬ 
ranting setting aside a verdict of 
guilty of murder in first degree, car¬ 
rying a death penalty.—People v. El¬ 
lis, 206 P. 753. 188 Cal. 6S2. 

Court’s error in designating peni¬ 
tentiary as place of confinement of 
accused did not necessitate reversal 
of conviction other than for proper 
sentence.—Smith v. State, 148 So. 858, 
25 AlaApp. 405, certiorari denied 148 
So. 860, 227 Ala. 160. 

Where record failed to disclose 
substantial evidence of premeditated 
design to effect death of person killed, 
accused was entitled to reversal of 
judgment of conviction of murder in 
first degree.—^Williams v. State, 168 
So. 813, 127 Fla. 246. 

Evidence showing self-defense 

(1) On appeal from conviction for 
homicide where self-defense was 
pleaded, court will reverse conviction 
only where plea was thoroughly and 
clearly established.—Banks v. Com¬ 
monwealth, 126 S.W.2d 1122, 277 Ky. 
647. 

(2) Where undisputed evidence es¬ 
tablished self-defense, or defense of 
accused’s mother, manslaughter con¬ 
viction must be reversed.—Matthis v. 
Commonwealth, 9 S.W.2d 726, 225 
Ky. 608. 

Verdict not fining degree of homicide 

(1) Verdict not fixing degree of 
murder, as required by Code 1907 § 
7087, is fatally defective, and re¬ 
quires reversal and remand under § 
6264.—Harden v. State, 101 So. 442, 
211 Ala. 656. 

(2) Where complaint and informa¬ 
tion contained two counts, one charg¬ 
ing negligent homicide of first de¬ 
gree, and other charging negligent 
homicide of second degree, court gave 
oral charge and jury returned ver¬ 
dict stating “We, the jury, find the 
defendant guilty as charged and as¬ 
sess his penalty at thirty days in 
jail,” but neither verdict nor judg¬ 
ment specified degree of homicide of 
which accused had been found guilty, 
and where evidence and charge of 
court were not before court of crim¬ 
inal appeals, it could not reform the 
judgment, but was required to re¬ 
verse the judgment.—Jones v. State, 
147 S.W.2d 575, 141 Tex.Cr. 314. 

24, Ala.—Berry v. State, 175 So. 407, 

27 Ala.App. 507, certiorari denied 


or the giving or Under general rules the appellate court on revers- 
applicable with ing the cause may, in a proper case, remand the 
cause for a new trial.-*^ Likewise, under such gen- 


175 So. 412, 234 Ala. 414 —Thomas 
V. State, 136 So. 419, 24 Ala.App. 
425—Wright v. State, 115 So. 852, 
22 Ala.App. 376. 

Kan.—State v. Henson, 185 P. 1059, 
105 Kan. 581. 

Ky.—Huston v. Commonwealth, 120 
S.W.2d 408, 274 Ky. 794—Jones v. 
Commonwealth, 60 S.W.2d 991, 249 
Ky. 502—Gibson v. Commonwealth, 
59 S.W.2d 573, 248 Ky. 601—Frazier 
V. Commonwealth, 49 S.W.2d 554, 
243 Ky. 686—Williams v. Com¬ 
monwealth, 247 S.W. 723, 197 Ky. 
602. 

Okl.—Vice V. State, Cr., 288 P. 1075. 
Dying declaration 

(1) Admission of dying declaration, 
reduced to writing by stenographer 
three hours before death when vic¬ 
tim realized he would not recover, 
was not prejudicial error warranting 
reversal.—Harris v. State, 298 P. 309, 
50 Okl.Cr. 370. 

(2) Trial court’s ruling as to ra¬ 
tionality of one making dying decla¬ 
ration must be appraised by how 
matter appeared when he was called 
on to act.—Denson v. State, 298 S. 
W. 604, 107 Tex.Cr. 649. 

Ruling requiring reversal 

In prosecution of wife for assault 
with intent to murder husband, error 
in refusing to admit evidence which 
would have tended to destroy belief 
in testimony of chief witness for 
state and in admitting evidence nec¬ 
essarily deeply affecting opinion of 
jury as to general character of ac¬ 
cused required reversal of conviction 
on ground that substantial justice 
had not been done accused.—Turley 
V. State, 59 P.2d 312, 48 Ariz. 61. 

25. Ala.—Berry v. State, 175 So. 407, 
27 Ala,App. 507, certiorari denied 
175 So. 412, 234 Ala. 414. 

Ariz.—Dacy v. State, 297 P. 872, 38 
Ariz. 60. 

Ky.—^Whitfield v. Commonwealth, 128 
S.W.2d 208, 278 Ky. Ill—Barney 

V. Commonwealth, 80 S.W.2d 513, 
258 Ky. 432—Bynum v. Common¬ 
wealth, 59 S.W.2d 550, 248 Ky. 564 
—Johnson v. Commonwealth, 53 S. 

W. 2d 343, 245 Ky. 146. 

N.Y.—People v. Sangamino, 179 N.E. 
267, 258 N.Y. 85. 

Ohio.—State v. Hobbs, 17 N.E.2d 937, 
59 Ohio App. 274, affirmed 15 N.E. 
2d 775, 134 Ohio St. 56. 

Okl.—Moore v. State, 218 P. 1106, 
25 Okl.Cr. 54. 

Tex.—Saffel v. State, 51 S.W.2d 393, 
121 Tex.Cr. 444—Steadham v. State, 
43 S.W.2d 944, 119 Tex.Cr. 475— 
Musselman v. State, 274 S.W. 628, 
101 Tex.Cr. 96—Posos v. State, 271 
S.W. 902. 100 Tex.Cr. 54—Vineyard 
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V. State, 257 S.W. 548, 96 Tex.Cr. 
401-^Bowlin v. State, 248 S.W. 396, 
93 Tex.Cr. 452. 

Where accused’s guilt was estab. 
lished beyond doubt, and there was 
no miscarriage of justice, conviction 
for murder would not be reversed, 
even though erroneous instruction 
was given.—People v. Petro, 56 P.2d 
984, 13 Cal.App.2d 245. 

Presumption of criminal intent 
Cal.—People v. Snyder, 104 P.2d 639, 
15 Cal.2d 706, superseding, App., 96 
P.2d 986—People v. Brown, 81 P.2d 
463, 27 Cal.App 2d 612—People v. 
Maciel, 234 P. 877, 71 Cal.App. 213. 
Instructions relating to self-defense 
Fla—Ellis V. State, 97 So. 520, 86 
Fla. 257. 

Ky.—Cupp V. Commonwealth, 270 S. 

W. 774, 208 Ky. 231. 

Tex.—Richardson v. State, 253 S.W. 
273, 94 Tex.Cr. 616—Gunn v. State, 
252 S.W. 172, 95 Tex.Cr. 276—Reese 
V. State. 249 S.W. 857, 94 Tex.Cr. 
220 . 

26 . Wyo.—State v. Sorrentino, 224 P. 
420, 31 Wyo. 129, 34 A.L.R. 1477. 

Several counts 

Conviction under count charging 
attempted murder was ordered va¬ 
cated, where valid conviction was had 
on same facts under count charging 
administration of poison with intent 
to kill—People v. Brockman, 59 P.2d 
422, 15 Cal.App.2d 256. 

27 . Fla.—Ellis V. State, 97 So. 520, 
86 Fla. 257. 

Ind.—Davis v. State, 2 N.E.2d 983, 
210 Ind. 550. 

Miss.—Fletcher v. State, 92 So. 556, 
129 Miss. 578, modifying 91 So. 
338, 129 Miss. 207. 

N.Y.—People v. Guadagnino, 135 N.E. 
594, 233 N.Y. 344—People v. Glynn, 
248 N.Y.S. 745, 232 App.Div. 28. 

In reviewing conviction for mur¬ 
der in first degree, court of appeals 
may weigh evidence, and, if neces¬ 
sary, grant new trial.—People v. Ca¬ 
ruso, 159 N.E. 390, 246 N.Y. 437. 

In deciding whether to dismiss in¬ 
dictment or grant new trial where re¬ 
versible error had been committed in 
securing of conviction for man¬ 
slaughter in first degree, court was 
required to consider interest of pub¬ 
lic in prevention of crimes and pun¬ 
ishment of guilty, and also right of 
accused in not being tried for crime 
other than as charged in indictment 
and not being placed in double jeop¬ 
ardy; new trial should be granted ifr 
on competent evidence received or 
offered on first trial, jury w^ould be 
justified in finding accused guilty, but 
1 a new trial should not be granted 
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eral rules the appellate court on reversing the cause i if justice requires.^® 
may, in a proper case, discharge accused absolutely | 


TTT. SENTENCE AND PUNISHMENT 
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I 433. In General 

The imposition of judgment or the pronouncement 
of sentence in homicide cases is, except as controlled 
by special statute, governed by the rules applicable to 
criminal procedure generally. The sentence must respond 
to the verdict and be in conformity with the provisions 
of the governing statutes. 

Except as otherwise expressly provided by stat¬ 
ute, the rules applicable to the imposition of judg¬ 


ment or pronouncement of sentence in homicide cas¬ 
es are the rules generally applicable in criminal 
prosecutions, which are discussed in Criminal Law 
§§ 1556-1606, for example, as to the form and req¬ 
uisites of a death sentence as considered in Crim¬ 
inal Law § 1581 c. The sentence must be respon¬ 
sive to the verdict29 supported by the indictment, 
and in conformity with the provisions of the gov¬ 
erning statutes.^^ A judgment will not be reversed 


if a verdict of guilty on second trial 
would be reversed.—People v. Smith, 
2S1 N.Y.S. 294, 245 App.Div. 69. 

Indictment was ordered dismissed 
where evidence of guilt of accused 
convicted of manslaughter was whol¬ 
ly circumstantial and was sufficient 
to authorize an acquittal as well as 
a conviction, and conviction was re¬ 
versed because of errors in admission 
of evidence.—People v. Smith, supra. 
Proceedings in lower court on new 
trial 

(1) State, on second trial for man¬ 
slaughter where accused had previ¬ 
ously been indicted for murder and 
convicted of manslaughter, having 
effect of acquitting him of murder, 
could introduce testimony showing 
accused was guilty of murder. State 
V. Elmore, 155 So. 896, 179 La. 1057. 

(2) Where accused is prosecuted 
for murder, convicted of manslaugh¬ 
ter, and thereby acquitted of murder, 
if there is second trial which can be 
for manslaughter only, all testimony 
admissible on first trial is admissible 
on second.—State v. Elmore, supra. 

(3) Even though, on original ap¬ 
peal, some of judges of supreme 
court thought that no more than con¬ 
viction of manslaughter could be 
allowed to stand, the trial court was 
not without power to try accused 
again on charge of murder, since 
trial court was not required to an¬ 
ticipate that evidence on behalf of 
state in support of charge of murder 
would be no stronger than that of¬ 
fered on first trial.—Smith v. State, 
195 So. 327, 189 Miss. 102. 

28. Discharge held warranted 

(1) Where evidence is clearly in¬ 
sufficient to sustain conviction of 
murder, and because of continuances 
giving state ample time for prepara¬ 
tion it is apparent that further evi¬ 
dence is not available, accused will 
be ordered discharged on reversal of 
judgment.—State v. Joy, 285 S.W. 
489, 315 Mo. 7. 

(2) WTiere proof affirmatively 
.showed that one of two defendants 


did not shoot deceased or do any 
act which would render him guilty 
of murder or any crime for which 
conviction might be had under such 
charge, conviction of such accused 
for manslaughter must be reversed, 
and he must he discharged by su¬ 
preme court.—Grisham v. State, 
Miss., 2 So.2d 821. 

(3) Where, in a prosecution for 
assault with intent to kill, there were 
admissions in the record to the ef¬ 
fect that there was no testimony 
tending to show a conspiracy, or that 
one of the defendants aided, abetted, 
or acted as principal in the commis¬ 
sion of the misdemeanor charged, a 
verdict should have been directed as 
to that defendant, and he is entitled 
to a discharge, under Sup.Ct. Rules, 
rule 27.—State v. Epps, 114 S.E. 631, 
122 S.C. 272. 

Discharge held not warranted 

(1) Where, in a trial on an indict¬ 
ment for murder, accused makes out 
a case of self-defense, but the jury 
without evidence to support it re¬ 
turns a verdict of murder in the 
second degree, court on writ of error 
will not discharge the prisoner, but 
will reverse the judgment, set aside 
the verdict, and remand the case for 
a new trial, as the evidence may be 
different on a second trial.—State v. 
Hurst, 116 S.E. 248, 93'W.Va. 222. 

(2) Where evidence was confiicting 
as to whether deceased was running 
away from accused or toward ac¬ 
cused with view of renewing attack 
when accused fired shot, appellate 
court would not consider course tak¬ 
en by bullet through deceased’s body 
as so completely conclusive, as mat¬ 
ter of proof, that deceased was run¬ 
ning toward accused that court 
should discharge accused rather than 
remand for new trial.—Combs v. 
State, 167 So. 54, 175 Miss. 376. 

29. Cal.—People v. Superior Court in 

and for Alameda County, 259 P. 

943, 202 Cal. 165. 

30 C.J. P 452 note 54. 
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Responsiveness of sentence to ver¬ 
dict generally see Criminal Law § 
1579. 

Death sentence 

Verdict not specifically finding 
prisoner guilty of murder in first de¬ 
gree will not support death sentence. 
—State V. Bazemore, 137 S.E. 172, 193 
N.C. 336. 

Disregarding surplusage 

Although it was not within jury's 
province to designate by verdict 
character of punishment or place 
where defendants convicted of sec¬ 
ond-degree murder should be confined, 
when the verdict correctly stated the 
degree of the crime and the length of 
imprisonment the rest would be dis¬ 
regarded as mere surplusage.—Saw¬ 
yer V. State, 162 So. 314, 26 Ala.App. 
434, certiorari denied 162 So. 317, 230 
Ala. 574. 

30. Tex.—Swilley v. State, 25 S.W. 
2d 1098, 114 Tex.Cr. 228. 

XTecesslty of allegation of malice 
aforethought 

(1) Death sentence under indict¬ 
ment charging that accused did “vol¬ 
untarily kill” another was illegal in 
absence of allegation of malice afore¬ 
thought.—De Pena v. State, 25 S.W. 
2d 1106, 114 Tex.Cr 314. 

(2) In murder prosecution, verdict 
of guilty on count omitting allega¬ 
tion of malice aforethought author¬ 
ized only imprisonment for five 
years, hence death sentence was er¬ 
roneous.—Hunt V. State, 25 S.W.2d 
1107, 114 TexCr. 256. 

31. D.C.—Anderson v. Rives, 85 F. 

2d 673, 66 App.D.C. 174. 

’^,Ya.—State v. Bailey, 144 S.E. 574, 
575, 106 W.Va. 32, citing Corpus 
Juris. 

30 C.J. P 453 note 55. 

Change in kind of punishment as ex 
post facto law see Constitutional 
Law § 442 b. 

Fixing new date for execution by ap¬ 
pellate court see supra § 431. 
Modification of punishment on appeal 
see supra § 431. 
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because it is informal, ^2 ^nd not in the usual techni¬ 
cal form, 33 as long as it complies substantially with 
the requirements of the statute^^ and shows a ver¬ 
dict and a judgment of the court thereon,35 although 
not referring to the trial or crime.33 

A special statute prescribing the punishment for 
homicide controls the provisions of general statutes 
as to the punishment of crimes.3? So a special stat¬ 
ute dealing with the subject of murder c6ntrols over 
general provisions although they may be applicable 
to other cases, including manslaughter.33 Where 
under the statute a dilferent punishment is imposed 
for murder with malice from that imposed for mur¬ 
der without malice, in case a statute makes a par¬ 


ticular oflfense murder, without indicating its pun¬ 
ishment or whether it is to be regarded as murder 
with or without malice, the general murder statute 
must be resorted to to determine the punishment,3» 
and the fact issue as to whether accused acted with 
or without malice must be submitted to the jury.40 
Where the constitution expressly makes the pun¬ 
ishment for murder in the first degree death ex¬ 
cept where the jury recommend life imprisonment, a 
statute to the same effect is unnecessary and may be 
ignored.'^ 1 

Murder or murder in the first degree. Under ex¬ 
press constitutional or statutory provision, the death 
penalty may be imposed in cases of murder^s or 


Punishment of infants see the C.J.S. 
title Infants § 93, also 31 C.J. p 
1100 note 20-p 1101 note 43. 
Statutes changing punishment as ex 
post facto laws see Constitutional 
Law § 442. 

Anticipatory legislation 

A statute providing the mode of 
execution of a death penalty is valid 
although enacted at a time when a 
constitutional prohibition of the im¬ 
position of the death penalty is in 
effect when it is intended to be op¬ 
erative contemporaneously with, but 
not before, the taking effect of an 
amendment to the constitution per¬ 
mitting the death penalty to be im¬ 
posed.—State V. Hecker, 221 P. 308, 
109 Or. 520. 

Change in method of executing death 
sentence 

(1) Where the method of execu¬ 
tion had been changed while ac¬ 
cused’s appeal was pending, the 
amending of the sentence by the 
trial judge to conform with the new 
statute after the affirmance of the 
original sentence was proper since 
the punishment for the crime was 
death and the method of inflicting it 
was in no real sense a part of the 
judgment.—State v. Burks, 11 So. 
2d 518, 202 La. 167. 

(2) But, where accused was con¬ 
victed of a murder committed prior 
to the passage of an act changing 
the mode of inflicting the death pen¬ 
alty for murder from hanging to 
electrocution, the act providing that 
its provisions shall not apply to any 
crime committed before its passage, 
it was error to impose sentence of 
death by electrocution.—Common¬ 
wealth v. Ronello, 96 A 826, 251 Pa. 
329. 

Change of prescribed method of ex¬ 
ecuting death sentence generally 
see Criminal Law § 2002 b. 

IXLConsisteucy with right to appeal 
A statute providing that the war¬ 
rant of execution on judgment of 
death must set a date for the execu¬ 
tion not less than sixty or more than 


ninety days from the date of judg¬ 
ment is not inconsistent with a court 
rule allowing the full ninety days 
for an appeal since execution of the 
sentence is stayed upon the filing 
of the appeal.—State v. Roy, 60 P. 
2d 646. 40 N.M. 397. 

Somicide in a duel is usually pun¬ 
ishable as other homicides unless the 
statute makes it a distinct offense 
and Axes a different punishment 
therefor.—People v. Bartlett, 14 Cal. 
651. 

32. Ala.—Estes v. State, 93 So. 217, 
18 Ala.App. 606. 

Surplusage 

Where accused was convicted of 
murder in the first degree and sen¬ 
tenced to be electrocuted, judgment 
was not vitiated because containing 
the phrase “suffer the pains” of 
death, since the phrase was mere 
surplusage.—Jordan v. State, 192 So. 
200, 140 Fla. 735. 

33. Ala.—Wilson v. State, 192 So. 
54, 238 Ala. 496. 

Where no substantial right of ac¬ 
cused has been affected, a purely 
technical irregularity in the judg¬ 
ment is not a ground for reversal. 
—Hargus v. State, 54 P.2d 211, 58 
Okl.Cr. 301. 

‘^Confinement” and “impiisonment” 
equivalent 

Sentence that accused, convicted of 
murder in the second degree, be “con¬ 
fined” in state prison for life was 
sufficient under statute requiring 
punishment by “imprisonment” in 
state prison.—Berry v. State,. 153 So. 
507, 114 Fla. 73. 

Execution of sentence 
Judgment on conviction of mur¬ 
der in the first degree was not in¬ 
valid because of provision that state 
prison superintendent or one of his 
“authorized deputies” should execute 
death sentence.—^Buchanan' v. Chap¬ 
man, 146 So. 585, 108 Fla. 280, fol¬ 
lowed in Jeff coat v. Chapman, 146 
So. 588, 108 Fla. 288. 
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34. N.C.—State v. Edney, 164 S.E. 
23, 202 N.C. 706. 

Combined with death warrant 
A judgment in a murder prosecu¬ 
tion, which was erroneously com¬ 
bined with, and designated as, a 
death warrant, did not require re¬ 
versal where it contained all the req¬ 
uisites of the statute, was signed by 
the judge, and attested by the clerk 
with the seal of the court.—Hargus 
V. State. 54 P.2d 211, 58 Okl.Cr. 301. 
Definiteness as to crime 
A judgment which stated in terms 
that accused was tried on an indict¬ 
ment for murder in the first degree 
and that he was convicted and ad¬ 
judged to be guilty of murder in the 
first degree was not fatally defective 
for alleged indefiniteness as to the 
crime for which accused was convict¬ 
ed.—Jordan V. State, 192 So. 200, 140 
Fla. 735. 

Recital of verdict 
Judgment and sentence in capital 
conviction should recite that all re¬ 
quirements of statute have been com¬ 
plied with, and, where jury find ac¬ 
cused guilty of murder and assess 
death penalty, judgment should con¬ 
tain such verdict, or recite fact that 
accused was convicted of murder by 
verdict of jury and death penalty as¬ 
sessed.—Hargus v. State, 54 P.2d 211, 
58 Okl.Cr. 301. 

35. Ala.—^Estes v. State, 93 So. 217, 
18 Ala.App. 606. 

36. N.C.—State v. Edney, 164 S.E. 
23, 202 N.C. 706. 

37. Okl.—Davis v. State, 1 P.2d 824. 

2 P.2d 965, 51 Okl.Cr. 386. 

38. Okl.—^Davis v. State, supra. 

39. Tex.—Ward v. State, 109 S.W.2d 
207, 133 Tex.Cr. 110. 

40. Tex.—^Ward v. State, supra. 

41. Or.—State v. Hecker, 221 P. 808, 
109 Or. 520. 

42. Tex.—Vickers v. State, 242 S.W.. 
1032, 92 T€X.Cr. 182. 

30 C.J. p 453 note 57. 
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murder in the first degree/® and a constitutional 
provision that the penal code shall be founded on 
principles of reformation and not vindictive jus¬ 
tice does not impliedly forbid such penalty.** While, 


where the statute so provides, the imposition of the 
death penalty is mandatory,*® the terms of partic¬ 
ular statutes may permit punishment by imprison¬ 
ment for life*® or for a term of years.*^ 


Execution of sentence of death see 
Criminal Law §§ 2001—2003. 

Ueath penalty held proper or imposi¬ 
tion sustained 

j[jl__people V. Lehne, 195 N.El. 468, 

359 Ill. 631—People v. Popescue. 
177 N.E. 739, 345 Ill. 142. 77 A.L.R. 
1199. 

_Sanders v. Commonwealth, 163 

S.W.2d 493, 291 Ky. 216—Hall v. 
Commonwealth, 270 S.W. 5, 207 Ky. 
718 followed in Farrell v. Com¬ 
monwealth. 270 S.W. 12, 207 Ky. 
733—Davis v. Commonwealth, 265 
S.W. 10, 204 Ky. 601. 

Okl.—Kidd V. State, Cr., 136 P.2d 210 
—^Hager v. State, 286 P. 815, 47 
Okl.Cr. 132. 

Tex.—Contreras v. State, 162 S.W. 2d 
716, 144 Tex.Cr. 285—Valles v. 

State, 273 S.W. 252, 100 Tex.Cr. 356 
—Lawson v. State, 257 S.W. 559, 96 
Tex.Cr. 322—^Vickers v. State, 242 
S.W. 1032, 92 Tex.Cr. 182. 

30 C.J. p 453 note 59 [a]. 

Death penalty held improper 
Ill.—People V. Cassler, 163 N.E. 430, 
332 Ill. 207. 

Okl.—Noble V. State, 6 P.2d 840, 52 
Okl.Cr. 448—Jewell v. State, 273 P. 
366, 41 Okl.Cr. 389—Hubka v. State, 
267 P. 864, 40 Okl.Cr. 161—Bradley 
V. State, 237 P. 625, 31 Okl.Cr. 194 
—Phillips V. State, 225 P. ISO, 27 
Okl.Cr. 108. 

30 C.J. p 453 note 59 [b]. 

43. Colo.—Reppin v. People, 34 P.2d 
71, 95 Colo. 192. 

30 C.J. p 453 note 58. 

Death penalty held proper or imposi¬ 
tion sustained 

Ala,—Ferguson v. State, 142 So. 659, 
225 Ala. 202—Scott v. State, 93 So. 
544, 207 Ala. 596. 

Cal.—People v. David, 86 P.2d 811, 
12 Cal.2d 639—People v. Farolan, 5 
P.2d 893, 214 Cal. 396—People v. 
Ellis, 206 P. 753, 188 Cal. 682. 
Iowa.—State v. Pavey, 188 N.W. 593, 
193 Iowa 985. 

Mo.—State v. Copeland, 71 S.W.2d 
746, 335 Mo. 140—State v. Carroll, 
62 S.W.2d 863, 333 Mo. 558—State 
V. Baker, 278 S.W. 987. 

Neb.—Sherman v. State, 223 N.W. 
645, 118 Neb. 84—Simmons v. State, 
197 N.W. 398, 111 Neb. 644, cer¬ 
tiorari denied Simmons v. Fenton, 
45 S.Ct. 514, 268 U.S. 696, 69 L. 
Ed. 1162. 

Or.—State v. Brumfield, 209 P. 120, 
104 Or. 506. 

Pa.—Commonwealth v. Childers, 29 
A.2d 471—Commonwealth v. Le 
Grand, 9 A.2d 896, 336 Pa. 511— 
Commonwealth v. Flood, 153 A. 
152. 302 Pa. 190. 

30 C.J. p 453 note 59 [a]. 


Death penalty held improper 
Neb.—Svrartz v. State, 225 N.W. 766, 
118 Neb. 591. 

Okl.—Methvin v. State, 60 P.2d 1062, 

60 Okl.Cr. 1. 

30 C.J. p 453 note 59 [b]. 

44. Ind.—Havrkins v. State, 37 N.E. 
2d 79, 219 Ind. 116—McCutcheon 
v. State, 155 N.E. 544, 199 Ind. 247. 

30 C.J. p 453 note 58 [a]. 

Power of legislature to impose cap¬ 
ital punishment generally see 
Criminal Law § 1978 b (2). 

45 . Cal.—People v. Superior Court 
in and for Alameda County, 259 
P. 943, 202 Cal. 165. 

N.C.—State v. Matthews, 131 S.E. 
743, 191 N.C. 378. 

W.Va.—State v. Bailey, 144 S.E. 574, 
106 W.Va. 32. 

46. Ky.—Hicks v. Commonwealth. 
165 S.W.2d 1. 

30 C.J. p 453 notes 59. 60. 

Province of court and jury as to fix¬ 
ing punishment see infra § 434. 
Jdfe imprisonment held proper 
Ind.—Burns v. State, 136 N.E. 857, 
192 Ind. 427. 

Ky.—Hicks V. Commonwealth, 165 S. 
W.2d 1—Polly V. Commonwealth, 
258 S.W. 291, 201 Ky. 740. 

Neb.—Hawk v. O’Grady, 290 NW. 
911, 137 Neb. 639, certiorari denied 

61 S.Ct. 11, 311 U.S. 645, 85 L.Ed. 
412—Hill V. State, 215 N.W. 789, 
116 Neb. 73. 

Okl.—Reed v. State, 212 P. 441, 23 
Okl.Cr. 56—Dick v. State, 205 P. 
516, 21 Okl.Cr. 146. 

30 C.J. P 453 note 59 [c] (1). 

47 . Fractional part of year 

A sentence of five years and one 
day in the penitentiary as a punish¬ 
ment for murder is legal as against 
the contention that the statute fixing 
the maximum and minimum terms of 
the sentence require the assessment 
of the punishment to be in full and 
complete years and not fractional 
parts thereof.—Garnica v. State, 289 
S.W. 1015, 105 Tex.Cr. 627. 

Sentences held not excessive 

(1) One hundred and ninety-nine 
years, where accused actually com¬ 
mitted the murder charged during 
robbery of a club, although codefend¬ 
ant who was present at other end 
of clubroom at time of homicide and 
codefendant who instigated the rob¬ 
bery but who was not present were 
each sentenced to fourteen years im¬ 
prisonment.—People V. Hetherington, 
39 N.E.2d 361, 379 Ill. 71. 

(2) Ninety-nine years.—^Anderson 
V. State, 249 S.W. 855, 94 Tex.Cr. 161 
— 30 C.J. p 453 note 59 [c] (2). 
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(3) Seventy-five years; wife mur¬ 
der.—Singleton v. State, 138 S.W.2d 
100, 139 Tex.Cr. 28. 

(4) Fifty years.—Moore v. State, 
161 S.W.2d 83, 144 Tex.Cr. 145. 

(5) Forty-five years.—^Allen v. 
State, 146 S.W.2d 384, 141 Tex.Cr. 
94. 

(6) Thirty-five years.—Green v. 
State, 23 S.W.2d 721, 113 Tex.Cr. 555 
—Carraway v. State, 289 S.W. 1007, 
105 Tex.Cr, 621—Pinkerton v. State, 
249 S.W. 1066, 94 Tex.Cr. 127. 

(7) Thirty years.—Pinkerton v. 

State, supra. 

(8) Twenty years. 

Okl.—Mann v. State, 217 P. 231, 24 

Okl.Cr. 208. 

Tex.—^Arocha v. State, 39 S.W. 2d 

1097, 118 Tex.Cr. 391. 

(9) Twenty years, although ac¬ 
cused only fourteen years old.—Peo¬ 
ple v. Collins, 31 N.E.2d 295, 375 Ill. 
253. 

(10) Fifteen years.—People v. 
Crooks, 157 N.E. 218, 326 Ill. 266. 

(11) Ten years.—Hill v. State, 108 
S.W.2d 912, 133 Tex Cr. 92. 

Murder without malice 

(1) Murder, as now defined in stat¬ 
ute, may be committed with or with¬ 
out malice, and, if committed with¬ 
out malice, punishment should not be 
more than five years.—Davis v. State, 
10 S.W.2d 116, 110 Tex.Cr. 605. 

(2) Statute fixing punishment for 
murder does not create two offenses, 
even though the maximum punish¬ 
ment assessable by jury in absence 
of malice aforethought is five years’ 
imprisonment.—Herrera v. State, 36 
S.W.2d 515, 117 Tex.Cr. 389. 

(3) Where the jury assessed a 
punishment of two years in the pen¬ 
itentiary on conviction of murder 
without stating whether accused was 
found guilty of murder with or with¬ 
out malice, a conviction on a second 
trial for murder with malice afore¬ 
thought and an assessment of pun¬ 
ishment at five years in the peniten¬ 
tiary do not show a conviction of a 
higher grade of offense than on the 
former trial.—Chappell v. State, 61 
S.W.2d 842, 124 Tex.Cr. 187. 

(4) Penalty for homicide may not 
exceed five years if accused provoked 
difficulty without intention to bring 
about fatal or serious altercation.— 
Crowley v. State, 35 S.W.2d 437, 117 
Tex.Cr. 372. 

(5) Where man’s death was acci¬ 
dentally caused during commission 
of arson, although not intended or 
reasonably foreseen by principals to 
arson, punishment of accomplice to 
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Capital punishment under some statutes cannot be 
imposed where the conviction is on circumstantial 
evidence.^s 

Capital punishment is not abolished by a statute 
which allows the jury in their discretion to impose 
the death penalty or life imprisonment on a convic¬ 
tion for murder in the first degree.^^ 

Murder in the second degree. Punishment for 
murder in the second degree ordinarily is specifi¬ 
cally made by statute imprisonment for varying 
terms.®® Where the statutory punishment for mur¬ 


der in the second degree is life imprisonment, it can¬ 
not be reduced by the jury or judge, and the time 
during which accused was confined awaiting trial 
cannot be considered in mitigation of the punish- 
ment.®^ 

Manslaughter. Manslaughter ordinarily is pun¬ 
ishable under the statutes by imprisonment for vary¬ 
ing terms.®2 Where the statute fixes the maximum, 
but not the minimum, sentence for manslaughter, a 
minimum sentence in excess of that permitted by a 
general statute in cases where no minimum term is 


arson, on conviction of being accom¬ 
plice to murder, would be by peniten¬ 
tiary confinement for not less than 
two or more than five years, in ab¬ 
sence of evidence that death was 
killing on malice aforethought.— 
Ward V. State, 109 S.W.2d 207, 133 
Tex.Cr. 110. 

.(6) Punishment of greater term 
than five years held unauthorized.— 
Stapp v. State, 147 S.W;2d 256, 140 
Tex.Cr. 669. 

48. Colo.—Reppin v. People, 34 P.2d 
71, 95 Colo. 192. 

30 C.J. p 453 note 61. 

Where accused has admitted the 
killing, a conviction for murder in 
the first degree cannot be said to be 
based on circumstantial evidence 
alone so as to prevent the imposition 
of the death penalty.—Moya v. Peo¬ 
ple, 293 P, 335, 88 Colo. 139—Ives v. 
People, 278 P. 792, 86 Colo. 141. 

49. Pa.—Commonwealth v. Bentley, 
135 A. 310, 287 Pa. 539. 

50. Cal.—People v. Brooks, 63 P. 
464, 131 Cal. 311. 

30 C.J. p 453 note 62. 

Sentences for murder in second de» 
gree held not excessive 

(1) Life imprisonment.—State v. 

Trybom, 206 N.W. 246, 200 Iowa 

1248—30 C.J. p 453 note 62 [a]. 

(2) Ninety to ninety-nme years.— 
State v. Jackson, 233 P. 49, 30 N.M. 
309. 

(3) Forty years. 

Ill.—People V. Goldvarg, 178 N.E. 
892, 346 Ill. 398. 

Mo.—State v. Simmons, 58 S.W.2d 
302, 332 Mo. 247. 

(4) Thirty to thirty-five years.— 
Hendricks v. People, 241 P. 734, 78 
Colo. 264. 

(5) Twenty-five years.—State v. 
Stewart, 197 N.W. 974, 198 Iowa 618. 

(6) Twenty-one years.—^Wagner v. 
State, 37 S.W.2d 86, 183 .4.rk. 1153. 

(7) Twenty years.—Williams v. 
State, 212 N.W. 606, 115 Neb. 277. 

(S) Fifteen years.—State v. Wamp¬ 
ler, Mo., 58 S.W.2d 266. 

51- Ind.—O'Neil v. State, 22 N.E.2d 
825, 216 Ind. 21. 


52. Okl.—Baysinger v. Territory, 82 
P. 728, 15 Okl. 386. 

30 C.J. p 454 note 63. 

Sentence within statutory limits 
Where sentence imposed for man¬ 
slaughter was within limits of stat¬ 
ute, supreme court could not reduce 
it, or reverse conviction on ground 
that sentence was excessive.—Griffin 
V. State, Miss., 195 So. 472. 

Sentences held not excessive 

(1) Ninety-nine years.—Stigall v. 
State, 11 P.2d 770, 53 Okl.Cr. 329. 

(2) Twenty-five years.—Kennamer 
V. State, 57 P.2d 646, 59 Okl.Cr. 146— 
30 C.J. p 454 note 63 [d] (1). 

(3) Twenty-one years.—Carpenter 
V. Commonwealth, 92 S.W.'2d 355, 263 
Ky. 408—Lane v. Commonwealth, 75 
S.W.2d 739, 256 Ky. 78—Clark v. 
Commonwealth, 13 S.W.2d 250, 227 
Ky. 418—Blanks v. Commonwealth, 3 
S.W.2d 1105, 223 Ky. 484—Roop v. 
Commonwealth, 258 S.W. 667, 201 Ky. 
828. 

I (4) Twenty years.—State v. Wil¬ 
liams, 199 S.E. 906, 189 S.C. 19— 
30 C.J. p 454 note 63 [d] (2). 

(5) Seventeen years.—McCaffrey v. 
State, 187 So. 740, 185 Miss. 659. 

(6) Sixteen to seventeen years.— 
State V, Sorrentino, '253 P. 14, 36 
Wyo. 111. 

(7) Fifteen years to maximum of 
twenty years.—State v. Fleming, 163 
S.E. 453, 202 N.C. 512. 

(8) Fifteen years. 

Ky.—Adams v. Commonwealth, 279 S. 

W. 332, 212 Ky. 334. 

S.C.—State V. Smith, 20 S.E.2d 726, 
200 S.C. 188. 

30 C.J. p 454 note 63 [d] (4). 

(9) Twelve years.—State v. Turn¬ 
er, 117 S.E. 79, 123 S.C. 458—30 C.J. 
p 454 note 63 [d] (5). 

(10) Ten years.—^Jones v. State, 3 
P.2d 250, 5'2 OkLCr. 137. 

(11) Eight years.—Peck v. State, 
84 P.2d 447, 65 OkLCr. 212. 

(12) Six to twelve years;—State v. 
Moseley, 136 S.E. 560, 138 S.C. 365. 

(13) Five years and one day.— 
Abshire v. Commonwealth, 286 S.W. 
1049, 215 Ky. 734. 
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(14) Three years.—Nowlin v. State 
128 P.2d 1023, 75 Okl.Cr. 102. 

(15) Two years.—State v. Renfro, 
Mo., 279 S.W. 702. 

(16) Other instances see 30 C.J. p 
454 note 63 [d]. 

Particular sentences reduced 

(1) Ninety-nine years to twenty- 
five years.—Simpson v. State, 1 P.2(i 
823, 51 Okl.Cr. 362. 

(2) Forty years for manslaughter 
in first degree to twenty years.— 
Maloon v. State, 259 P. 173, 38 Okl 
Cr. 34. 

(3) Thirty years to fifteen years. 
—Darnell v. State, 122 P.2d 395, 7,4 
Okl.Cr. 33, rehearing 118 P.2d 1040, 
74 Okl.Cr. 33. 

(4) Twenty-five years to fifteen 
years.—McJunkins v. State, 249 P. 
158, 35 OkLCr. 164. 

(5) Twenty years to six years.— 
Houser v. State, 271 P. 857, 41 Okl. 
Cr. 129. 

(6) Ten years to five years.—^Pern- 
brook V. State, 229 N.W. 271, 119 
Neb. 417. 

(7) Eight years to five years.— 
Seals V. State, 16 P.'2d 885, 54 Okl.Cr. 
204. 

(8) Seven years to four years.— 
Hodges V. State, 92 P.2d 590, 66 Okl. 
Cr. 422, modifying 85 P.2d 443, 65 
OkLCr. 277. 

(9) Three years to one year.— 
Broquet v. State, 223 N.W. 464, 118 
Neb. 31. 

(10) Other instances see 30 C.J. p 
454 note 63 [e]. 

Fine in addition 

Sentence to imprisonment in peni¬ 
tentiary for two years and fine of 
five hundred dollars for manslaugh¬ 
ter, second degree, is excessive to ex¬ 
tent of fine assessed where under the 
statute a fine may only be assessed 
alone or in connection with a jail 
sentence.—Davis v. State, 279 P. 976, 
44 OkLCr. 141. 

Minimum may he two thirds of 
maximum sentence for manslaughter 
where statute so provides;—State v. 
Ashworth, 120 So. 865, 167 La. 1085. 
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prescribed is erroneous.53 The sentence must be 
controlled by the facts of the case and should not be 
arbitrary.®^ 

Involuntary manslaughter is under some circum¬ 
stances by statute made punishable by fine and im¬ 
prisonment conjunctively®^ or the punishment may 
be left to the sound discretion of the trial judge, 
limited only by the constitutional prohibition of 
cruel or unusual punishment.^® In the absence of a 
specific statutory provision for the punishment of 
involuntary manslaughter, it has been held that it 
may be punished as at common law by a fine in any 
amount or imprisonment in jail for any length of 
time, or both, in the discretion of the jury.®'? In 
case several persons are killed by the same unlaw¬ 


ful act, the court is not authorized to impose a sen¬ 
tence more severe than that authorized by law for 
a single act of involuntary manslaughter.®® 

Assaults with intent to commit homicide. The 
punishment for assault with intent to commit homi¬ 
cide ordinarily is, under the governing statutes, im¬ 
prisonment for specified terms.®® In the absence 
of a statutory provision, assaults with intent to kill 
or murder may be punished as misdemeanors at 
common law.®® 

Principals and accessaries. General rules, dis¬ 
cussed in Criminal Law § 1988, in the absence of 
specific statutory provisions, control as to the pun¬ 
ishment of accessaries and accomplices.®^ Hence, 


53 . Wash.—State v. Fairchild, 238 
P. 923, 136 Wash. 13'2—State v. 
Nicholes, 237 P. 706, 135 ^Vash. 333. 

54. Miss.— McCaffrey v. State. 187 
So. 740, 185 Miss. 659. 

55. Pa.—Commonwealth v. Gill, 182 
A, 103, 120 Pa.Super. 22. 

Held not excessive 
A verdict fixing a fine of nine hun¬ 
dred dollars and six months’ confine¬ 
ment at hard labor has been held not 
excessive.—Faught v. Common¬ 
wealth, 263 S.W. 17, 203 Ky. 747. 

56. Sentence of seven years has 
been sustained 

X.C.—State V. Richardson, 19 S.E.2d 
863, 221 N.C. 209. 

57. Ky.—Cornett v. Commonwealth, 
13S S.W.2d 49'2, 282 Ky. 322. 

30 C.J. P 454 notes 66, 63 [a]. 

58 . Pa.—Commonwealth v. Ernesto, 
93 Pa.Super. 339. 

59. S.C.—State v. Barton, 120 S.E. 
489, 126 S.C. 413. 

30 C.J. p 454 note 64. 

Pine and imprisonment 

Where accused was found guilty 
on an indictment, the penalty for 
which was set by statute as a peni¬ 
tentiary sentence or a jail term and 
a fine, a sentence to the penitentiary 
and a fine was improper and the case 
was remanded to the trial court for a 
proper sentence on the verdict. 
State V. Coontz, 117 S.E. 701, 94 W. 
Va. 59. 

Sentence within statutory limits 

(1) Where sentence imposed on ac¬ 
cused convicted of assault with in¬ 
tent to murder was within limits pre¬ 
scribed by statute, court of appeals 
was without authority to declare that 
the punishment fixed by the court 
was excessive.—York v. State, 189 
So. 910, 28 Ala.App. 510, certiorari de¬ 
nied 189 So. 913, 238 Ala. 269. 

(2) In prosecution for assault to 
murder, under statute fixing punish¬ 
ment therefor, another statute relat¬ 
ing to assault to commit felony is in¬ 


applicable.—State v. Martin, 250 P. 
842, 32 N.M. 48. 

Without option of fine 

In a prosecution for assault and 
battery with intent to kill, a sen¬ 
tence that was without option of fine 
was without error.—State v. Boyd, 

119 S.E. 839, 126 S.C. 300. 

I aeld not excessive 

(1) Twenty-one years.—Mullins y. 
Commonwealth, 149 S.W.2d 725, 2S5 
Ky. 804. 

C2) Ten years. 

Ala.—Dunn v. State, App., 5 So. 2d 
747. 

S C.—State V. Crosby, 158 S.E. 685, 
160 S.C. 301. 

30 C.J, P 454 note 64 [a] (2). 

(3) Eight years.—State v. Barton, 

120 S.E. 489, 126 S.C. 413—30 C.J. P 
454 note 64 [a] (3). 

(4) Seven to ten years.—State v. 
Martin, 250 P. 842, 32 N.M. 48. 

(5) Seven years.—Dunn v. State, 
Ala.App., 5 So.2d 747—30 C.J. p 454 
note 64 [a] (4). 

(6) Six and one-half years.—State 
V. McLamb, 166 S.E. 507. 203 N.C. 
442. 

(7) Three years. 

Ala.— Dunn v. State, App., 5 So.2d 
747. 

Tex.—Dodson v. State, Cr., 290 S.^V. 
162. 

30 C.J. p 454 note 64 [a] (6). 

(8) Two years.—Stevenson v. 

State, 101 P.2d 644, 69 Okl.Cr. 242 
30 C.J. p 454 note 64 [a] (7). 

(9) Other instances see 30 C.J. p 
454 note 64 [a]. 

Particular sentences reduced 
' (1) Five years to one year.—Jones 
V. State, 28 P.2d 585, 55 Okl.Cr. 192. 

(2) Four years to two years. 
Horton v. State, 280 P. 857, 44 Okl. 
Cr. 318. 

Where malice not alleged 

(1) Imprisonment for three years 
was maximum punishment assess¬ 


able on conviction for assault with 
intent to murder, where indictment 
contained no averment that assault 
vras made with malice aforethought. 
—Jones v. State, 106 S.W.2d 281, 132 
Tex.Cr. 543. 

(2) On plea of guilty to indictment 
charging assault with intent to mur¬ 
der and not charging malice, a sen¬ 
tence of five years was unauthorized. 
-Collins V. State, 127 S.W.2d 451, 136 
Tex.Cr. 600. 

Assault with iuteut to commit man¬ 
slaughter 

(1) A jail sentence exceeding six 
months for assault with intent to 
commit manslaughter is void where 
the statute provides a penalty in 
such cases of one half that for the 
crime attempted, and the maximum 
manslaughter penalty is either twen¬ 
ty years in the penitentiary or one 
year in jail.—Devoe v. Tucker, 152 
So. 624, 113 Fla. 805. 

(‘2) So a sentence of five years in 
the penitentiary is in accord with 
the statute.—State ex rel. Brown v. 
Mayo. 152 So. 627, 113 Fla. 746. 

(3) Statutes providing punishment 
for manslaughter and assault with 
intent, since they provide for im¬ 
prisonment in state prison, do not 
conflict with other statutes respect¬ 
ing punishment and defining felony. 
—State ex rel. Brown v. Mayo, supra. 

60. N.C.—State v. Roberts, 2 N.C. 
176. 

30 C.J. p 454 note 67. 

61. Accessary before the fact 

A sentence to prison for life for 
being an accessary before the fact 
for murder may be authorized under 
a statute prescribing imprisonment 
for life on a conviction as an acces¬ 
sary before the fact to the crime of 
murder, notwithstanding the princi¬ 
pal felon was sentenced for only 
thirty years after the state had ac¬ 
cepted his plea of guilty of murder 
in the second degree.—State v. Moz- 
ingo, 176 S.E. 582, 207 N.C. 247. 
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in a prosecution for being an accessary before the 
fact to a murder committed by another, the sentence 
which may and must be imposed on accused depends, 
where in the particular jurisdiction the offense of 
murder is divided into degrees, on the degree of 
murder committed by the principal.®^ When the 
penalty for murder in the first degree is death, it is 
not material whether accused, convicted of murder 
in the first degree, was a principal in the first or 
second degree or an accessary before the fact where 
the distinctions between principals and accessaries 
have been abolished.^^ One convicted of being an 
accessary before the fact to murder must, in the ab¬ 
sence of statute providing specifically for the crime 
of being an accessary to a felony, be punished under 
a statute providing for the punishment of one found 
guilty of any felony for which no punishment has 
been prescribed by law.64 

Effect of statutory provision for minimum term. 
Where the statute provides that the punishment for 
murder may be death, life imprisonment, or impris¬ 
onment for a term not less than a specified number 
of years, a sentence for a definite term may be fixed 
without reference to the expectancy of life of ac- 
cused^S and may be for a period not only in excess 
of his life expectancy but even beyond the extent 
of the human span of life;®® and this is true not¬ 
withstanding the sentence has the effect of depriv¬ 
ing accused of the benefits of laws relative to pro¬ 
bation and parole®*^ and notwithstanding the objec¬ 
tion that it cannot be served within accused’s life¬ 


time.®® Similarly, where a statute provides that the 
punishment shall be by imprisonment for not less 
than a specified period, but provides no limit to the 
duration of such imprisonment, a punishment by life 
imprisonment may be imposed.®^ Where the pun¬ 
ishment for murder is for not less than a minimum 
term of years or for life, the sentence should be in 
accordance with the statute for not less than the 
minimum term or for more than the natural life of 
accused.'^® 

bideterminate sentence. Where the statute so 
provides, the sentence may, subject to rules of gen¬ 
eral application discussed in Criminal Law § 1993, 
be for an indeterminate term within the limits fixed 
by the statute.'^i Where the statute provides that 
the minimum shall be a certain term, the court is 
not authorized to impose a sentence the minimum 
of which is more than that term,72 but where the 
statute provides that the minimum shall be not less 
than such term the court may impose a longer min¬ 
imum term.73 In determining whether the jury 
have power to impose an indeterminate sentence, 
their verdict and not the offense charged in the 
indictment is controlling.74 The provisions of an 
indeterminate sentence act are not applicable to con¬ 
victions for homicide where it is mathematically im¬ 
possible to apply it notwithstanding it repeals all 
inconsistent acts or provisions of acts.7® An inde¬ 
terminate sentence for murder cannot be sustained 
where murder is expressly excepted from the pro¬ 
visions of an indeterminate sentence law.76 


A id in g and alietting 
In prosecution for murder of de¬ 
ceased who was shot by third per¬ 
son with gun taken from accused’s 
pocket, verdict Axing minimum peri¬ 
od of conAnement for two years aft¬ 
er Anding accused guilty of aiding 
and abetting manslaughter was not 
Aagrantly against weight of evidence. 
—Flowers v. Commonwealth, 128 S. 
W.2d 961, 278 Ky. 518. 

62. Mass.—Commonwealth v. Di 
Stasio, 11 N.E.2d 799, 298 Mass. 
562. 

63. Fla.—Hysler v. State, 187 So. 
261, 136 Fla. 563. 

64. N.M.—State v. Archer, ‘255 P. 
396, 33 N.M. 319. 

65. Ill.—People v. Rucker, 4 N.E.2d 
492, 364 Ill. 371—People v. Pace. 
198 N.B. 319, 362 Ill. 224. 

63. One hundred and ninety-nine 
years 

A sentence to a Axed period of im¬ 
prisonment for one hundred and 
ninety-nine years may be sustained. 
—Peo-ple v. Hetherington. 39 N.E.2d 
361, 379 Ill. 71—People v. Rucker, 4 
N.E.2d 492, 364 Ill. 371—P^ple v. 
Pace, 198 N.E. 319, 362 Ill. 224, 


One hundred years 
A sentence to serve a term of one 
hundred years in the penitentiary for 
murder may be sustained.—People v. 
Thompson, 44 N.E.2d 876, 381 Ill. 

71. 

67. Ill.—People v. Thompson, supra 
—People V. Rucker, 4 N.E.2d 492, 
364 Ill. 371—People v. Pace, 198 
N.E. 319, 362 Ill. 224. 

68 . TIL—People v. Pace, 198 N.E. 
319, 362 Ill. 224. 

69. Cal.—Ex parte Azevedo, 183 P. 
952, 42 CaLApp. 662. 

Okl.—Ex parte Jones, 119 P.2d 254, 
73 Okl.Cr. 197. 

70. Tex.—Lopez v. State, Or., -20 S. 
W.2d 1055. 

71. The Tninirnmn and maximum of 

the statute need not in all cases be 
inserted as the minimum and maxi¬ 
mum of the sentence. So, where the 
statute Axes the penalty at not less 
than four or more than seven years, 
a sentence that accused “be punished 
by imprisonment . . . for an 

indeterminate sentence of from six 
to seven years’* is sufficiently def¬ 
inite.—Oehler v. State, '232 N.W. 866, 
869, 202 Wis. 530. 
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72. N.Y.—People v. Pechota, 204 N. 
T.S. 1, 209 App.Div. 164, affirmed 
148 N.E. 710, 240 N.Y. 574. 

73. N.Y.—People ex rel. Mummiani 
V. Lawes, 17 N.Y.S.2d 748, 258 App. 
Div. 643, motion denied 29 N.E.2d 
671, 284 N.Y. 596. 

Wash.—State v. Superior Court in 
and for Walla Walla County, 13 
P.2d 1086, 169 Wash. 292. 

74. Ga.—Cox v. State, 125 S.E. 731, 
33 Ga.App. 144. 

75. D.C.—^Anderson v. Rives, 85 F. 
2d 673, 66 App.D.C. 174. 

Murder iu second degree 
Indeterminate sentence act was 
held inapplicable to conviction for 
murder in the second degree commit¬ 
ted subsequent to its enactment, so 
that existing statute providing penal¬ 
ty of imprisonment for life or not 
less than twenty years remained in 
effect after enactment thereof, and 
sentence imposed for deAnite term of 
twenty years for murder in the sec¬ 
ond degree was valid.—^Anderson v. 
Rives, supra. 

76. Iowa.—State v. Sayles, 155 N.W. 
837, 173 Iowa 374. 
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Increase of punishment in particular cases. A 
statute authorizing an increase of punishment in the 
case of felonies committed while armed with a dan¬ 
gerous weapon may be applied on a conviction of 
murder in the second degree'^'^ or for manslaughter 
in the first degree but to authorize the imposition 
of the additional sentence therefor the court must 
have before it on the record facts to sustain such 
an action.*^^ An additional punishment may also be 
imposed, where the statutes so provide, if accused is 

a second offender.^O 

Sentence on failure of jury to assess punishment. 
In some jurisdictions where the jury, on finding ac¬ 
cused guilty of murder or first degree murder, are 
authorized by statute to assess the death penalty or 
life imprisonment, in their discretion, or are author¬ 
ized to render a verdict for life imprisonment where 
the statutory punishment is death, their failure to 
fix any punishment on finding accused guilty of 
murder compels the trial court to pronounce the 
death sentence,especially where the statute ex¬ 
pressly so directs,82 although the court may not sen¬ 
tence accused to death where the jurors in their 


verdict state that they cannot concur as to the de¬ 
gree of punishment.82 In other jurisdictions under 
similar statutes the trial court may not pronounce 
the death sentence on the failure of the jury to as¬ 
sess the punishment,84 although it has been held that 
the failure of the jury to designate the punishment 
does not render the verdict entirely ineffective but 
that the court, if it does receive such a verdict, may 
assess life imprisonment, the minimum punishment 
fixed by law, at least where the jury reports to the 
court that it is unable to agree on the punishment.85 

§ 434. Province of Court and Jury 

In homicide prosecutions the punishment Is fixed 
by the court or jury as the statutes may direct. 

The function of the court and jury with respect 
to the punishment to be imposed on accused in a 
homicide case depends on the constitutional and 
statutory provisions of the particular jurisdiction.^® 
Under the statutory provisions in some jurisdictions, 
a discretion as to the punishment for homicide is 
vested in the trial court,87 or the punishment is 


77 . X.Y.—People ex rel. Glaser v, 
Brophy, 263 N.Y.S. 508, 239 App. 
Div. 756. 

78. N.Y.—People v. Caruso, 164 N.E. 
106, 249 N.Y. 302, affirming 230 N. 
Y.S. 889, 224 App.Div. 766. 

79. N.Y.—People v. Caruso, supra— 
People ex rel. Mummiani v. Lawes, 
17 N.Y.S.2d 748, 258 App.Div. 643, 
motion denied 29 N.E.2d 671, 284 
N.Y. 596. 

80. l^ife imprisonment 

Where accused had served a peni¬ 
tentiary term for grand larceny, un¬ 
der statutes providing that on con¬ 
viction of crime carrying sentence in 
excess of five years, if there is a pri¬ 
or conviction of a crime carrying 
penitentiary sentence, sentence 
should be not less than ten years, 
and statute providing that where no 
maximum sentence is fixed trial 
court has jurisdiction to impose life 
sentence, on conviction of assault 
and battery committed with deadly 
weapon with intent to kill, trial court 
had discretion to sentence accused to 
imprisonment for life.—State v. 
Foreman, S.D., 3 N.W.2d 477. 

81. Ark.—Clark v. State, 276 S.W. 
849, 169 Ark. 717—Bullen v. State, 
245 S.W. 493, 156 Ark. 148—Webb 
V. State, 242 S.W. 380, 154 Ark. 
67. 

Cal.—People v. Hoyt, 125 P.2d 29, 
20 Cal.2d 306—People v. Waller, 96 
P.2d 344, 14 Cal.2d 693—People v. 
Perry, 94 P.2d 559, 14 Cal.2d 387, 
124 A.LuR. 1123—People v. Larrios, 
30 P.2d 404, 220 Cal. 236—People 
V. Farrington, 2 P.2d 814, 213 Cal. 


459, certiorari denied Farrington 
V. People of State of California, 
52 S.Ct. 456, 285 U.S. 530, 76 L.Ed. 
926 —People v. Johnson, 263 P. 524, 
203 Cal. 153—People v. Superior 
Court in and for Alameda County, 
259 P. 943, 202 Cal. 165—People v. 
Arnold, 250 P. 168, 199 Cal. 471— 
People V. Adams, 249 P. 186, 199 
Cal. 361. 

Nev.—^Kramer v. State, 108 P.2d 304, 
60 Nev. 262—In re Russell, 222 P. 
569, 47 Nev. 263. 

30 C.J. p 455 note 90. 

Duty of jury to assess punishment 
in verdict see supra § 405. 

Sentence of death on failure of jury 
to recommend life imprisonment 
see infra § 435. 

82. XxL West Virginia, under the ex¬ 
press provisions of Code c 159 § 19, 
the failure of the jury further to 
find that accused be punished by 
confinement in the penitentiary com¬ 
pels the trial court to pronounce the 
death sentence for murder in the first 
degree.—State v. Bailey, 144 S.E. 
574, 106 W.Va. 32. 

83. Cal.—People v. Hall, 249 P. 859, 
199 Cal. 451. 

84. Okl.—Davis v. State, 1 P.2d 824, 
2 P.2d 965. 51 Okl.Cr. 386. 

Tenn.—Mays v. State, 226 S.W. 233, 
143 Tenn. 443. 

86. Okl.—Davis v. State, 1 P.2d 824, 
2 P.2d 965, 51 Okl.Cr. 386. 

FaUure to request reconsideration by 
jury 

In murder prosecution, verdict 
stating that jury found accused 
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guilty as charged, but failed to agree 
as to punishment, and begged mercy 
of court on account of accused's age 
authorized court to sentence accused 
to penitentiary for life, as against 
contention that verdict was so vague 
that it should not have been received, 
where accused made no request that 
jury be instructed to retire to clear 
up verdict.—Lewis v. State, 163 So. 
387, 173 Miss. 821. 

86 . Utah.—State v. Inlow, 141 P. 
530, 44 Utah 485, Ann.Cas.l917A 
741. 

Assessment of punishment in verdict 
see supra § 405. 

Instructions as to punishment see 
supra § 399. 

Province of court and jury: 

As to extent of punishment gener¬ 
ally see Criminal Law § 1141. 
Under plea of guilty see infra § 
436. 

87. N.C.—State v. Matthews, 131 S. 
B. 743, 191 N.C. 378. 

Manslaughter 

Miss.—McCaffrey v. State, 187 So. 
740, 185 Miss. 659. 

N.C.—State v. Matthews, 131 S.E. 
743, 191 N.C. 378. 

Wis.—Oehler v. State, 232 N.W. 866, 
202 Wis. 530. 

30 C.J. p 454 note 69 [a]. 

Discretion as to length of imprison- 
ment 

On conviction of manslaughter or 
murder in the second degree, court 
has no discretion as to kind of pun¬ 
ishment, but only as to length of im¬ 
prisonment, under Comp.St. §§ 4200, 
4201 and 7738, in view of Const, art 
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fixed by statute^^ and the jury is concerned only 
with the question of the guilt or innocence of ac- 
cused^^ or the degree of crime. 

Under other statutes the jury on finding accused 
guilty of murder may fix the punishment by a rec¬ 
ommendation to life imprisonment,or by fixing 
the punishment at life imprisonment,^2 or by a rec¬ 
ommendation of the death penalty,23 or by recom¬ 


mendation against capital punishments^ or to the 
mercy of the court,S5 or in their discretion may as¬ 
sess the punishment either as death or imprison¬ 
ment for life or for a shorter period of time.SB 
Statutes sometimes require the jury to fix the pun¬ 
ishment in case of conviction of manslaughter,S7 or 
murder,SS or murder in the first degree,S9 or mur¬ 
der in the second degree,^ or of any grade of homi- 


11.—-State V. Matthews, 131 S.E. 743, 
191 N.C. 378. 

S8. La.—State v. Burks, 11 So.2d 
518, 202 La. 167. 

Mo.—State v. May, 72 S.W. 918, 172 
Mo. 630. 

Murder iu first degiree 
N.C.—State v. Matthews, 131 S.E. 
743, 191 N.C. 378. 

Pa.—Commonwealth v. Bishop, 131 
A. 657, 285 Pa. 49. 

89 . Or.—State v. Garrison, 117 P. 
657, 59 Or. 440. 

30 C.J. p 454 note 71. 

90. Ind.—Males v. State, 156 N.E. 
403, 199 Ind. 196. 

Iowa.—State v. Peffers, 46 N.W. 662, 
80 Iowa 580. 

91 . Ga.—Barfield v. State, 175 S.E. 
582. 17 Ga. 293. 

30 C.J. P 455 note 73. 
Recommendations by jury see infra 
§ 435. 

02 . Miss.—Brister v. State, 109 So. 
728, 143 Miss. 689—Boydston v. 
State, 109 So. 727, 144 Miss. 104— 
Spain V. State, 59 Miss. 19. 

93 . Iowa.—State v. Woodmansee, 
233 N.W. 723, 212 Iowa 596. 

94 . Wyo.—State v. Best, 12 P.2d 
1110, 44 Wyo. 383—Parker v. State, 
161 P. 552, 24 Wyo. 491. 

30 C.J. P 455 note 75. 

In ikouisiana 

<1) The jury have the absolute 
right to qualify their verdict in a 
homicide case by adding “without 
capital punishment,” without disre¬ 
garding their oaths, although there 
are no extenuating circumstances.— 
State V. Bacon, 70 So. 572, 138 La. 
654. 

(2) The jury’s power to qualify its 
verdict of guilty in murder prosecu¬ 
tion may be exercised without re¬ 
gard to circumstances under which 
the crime was committed, and, even 
though the jury may be convinced 
after hearing the evidence that the 
crime was an atrocious, revolting 
one, it still has the power to remit 
the extreme penalty.—State v. Hen¬ 
ry, 3 So.2d 104, 197 La. 999. 

05 . Del.—State v. Lee, 171 A. 195, 
6 W.W.Harr. 11. 

30 C.J. p 455 note 76. 

06. Ariz.—^Hernandez v. State, 32 P. 
2d 43 Ariz. 424. 


Cal.—People v. Larrios, 30 P.2d 404, 
220 Cal. 236—People v. Smith, 24 
P.2d 166, 218 Cal. 484. 

Idaho.—State v. Arnold, 229 P. 748, 
39 Idaho 589. 

Ky.—Smith v. Commonwealth, 80 S. 

W.2d 565, 258 Ky. 482. 

]Vjigs.—Weatherford v. State, 143 So. 
853, 164 Miss. 888—Williams v. 

State. 142 So. 471, 163 Miss. 475. 
Okl.—Davis v. State, 1 P.2d 824, 2 
P.2d 965, 51 Okl.Cr. 386—Bradley 
V. State. 237 P. 625, 31 Okl.Cr. 194. 
Pa.—Commonwealth v. Le Grand, 9 
A. 2d 896, 336 Pa. 511—Common¬ 
wealth V. Curry, 135 A. 316, 287 Pa. 
553—Commonwealth v. Bentley, 
135 A. 310. 287 Pa. 539. 

Tenn.—Porter v. State, 151 S.W.2d 
171, 177 Tenn. 515. 

30 C.J. P 455 note 77. 

Death or coufinemeut for not less 
than two years 

Tex.—^Williams v. State, 34 S.W.2d 
886, 117 Tex,Cr. 459—Gatlin v. 

State, 20 S.W.2d 431, 113 Tex.Cr. 
247. 

Death or imprisonment for not less 
than fourteen years 
Ill.—People V. Scalisi, 154 N.E. 715, 
324 Ill. 131—People v. Heffernan, 
143 N.E. 411, 312 Ill. 66. 

Issue should be decided by jury un- 
influenced by extraneous and highly 
prejudicial issues.—Russell v. State, 
189 So. 90, 185 Miss. 464. 

97 . Ala.—McHugh v. State, 3 So. 2d 
569, certiorari denied 3 So.2d 572, 
241 Ala. 569—Bates v. State, 54 
So. 432, 170 Ala. 26—Smith v. State, 
148 So. 858, 25 Ala.App. 405, cer¬ 
tiorari denied 148 So. 860, 227 Ala. 
160. 

Ky.—^Brandenburg v. Commonwealth, 
83 S.W.2d 862, 260 Ky. 70—Green 
V. Commonwealth, 4 S.W.2d 1109, 
223 Ky. 826. 

98 . Ill.—People v. Dorr, 178 N.E. 
476, 346 Ill. 295—People v. Popes- 
cue, 177 N.E. 739, 345 Ill. 142. 

Miss.—Wright v. State, 8 So.2d 455. 
Tex.—Turner v. State, 162 S.W.2d 
978, 144 Tex.Cr. 327—Wright v. 

State, 21 S.W.2d 507, 113 Tex.Cr. 
297—Tiger v. State, 197 S.W. 716, 
81 Tex.Cr. 614. 

Murder committed during bank rob¬ 
bery 

Tex.—Franks v. State, 138 S.W.2d 
109, 139 Tex.Cr. 42. 
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99 . Cal.—People v. Waller, 96 P.2d 
344, 14 Cal.2d 693—People v. 

French, 87 P.2d 1014, 12 Cal.2d 
720—People v. Valenzuela, 62 P. 
2d 142, 7 Cal.2d 650—People v. 
Stone, 250 P. 659, 199 Cal. 610— 
People v. Yeager, 229 P. 40, 194 
Cal. 452—People v. Piazza, 257 P. 
592, 84 Cal.App. 58. 

Colo.—^Wharton v. People, 90 P.2d 
615, 104 Colo. 260. 

Fla.—Roberson v. State, 188 So. 127, 
137 Fla. 526. 

Mo.—State v. Creighton, 52 S.W.2d 
556, 330 Mo. 1176. 

Pa.—Commonwealth v. James, 143 A. 
910, 294 Pa. 156—Commonwealth 
V. Curry, 135 A. 316, 287 Pa. 553 
—Commonwealth v. Bentley, 135 
A. 310, 287 Pa. 539. 

Tenn.—Porter v. State, 151 S.W.2d 
171, 177 Tenn. 515. 

30 C.J. p 455 note 81. 

Murder while committing burglary or 
robbery 

Cal—People v. Green, 17 P.2d 730, 
217 Cal. 176. 

Pa.—Commonwealth v. Thompson, 
184 A. 97, 321 Pa. 327—Common¬ 
wealth V. Harris, 171 A. 279, 314 
Pa. 81. 

Murder while attempting rape 
Pa.—Commonwealth v. Bach, 170 A. 
280, 314 Pa. 14. 

Issue of accused’s mental capacity 
to make confessions gave jury right 
to exercise discretion in fixing penal¬ 
ty.—People V. Dias, 292 P. 459, 210 
Cal. 495. 

Duty of court is only to advise 
jury that it must determine whether 
death or life imprisonment shall be 
imposed on accused if jury find him 
guilty of murder in the first degree. 
—Hernandez v. State, 32 P.2d 18, 43 
Ariz. 424. 

1. Ala.—Barnum v. State, 190 So. 
310, 28 Ala.App. 590—Merritt v. 
State, 131 So. 455, 24 Ala.App. 137. 
30 C.J. p 455 note 80. 

Period of imprisonment 

Discretion of jury as to imprison¬ 
ment for murder in the second degree 
is subject to no other limitation than 
that it shall be not less than ten 
years, and they may fix punishment 
at imprisonment for life.—Scott v. 
State, 100 So. 211, 211 Ala. 270. 
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cide^ or assault with intent to kill.3 Where the 
punishment is to be fixed by the jury, the prosecut¬ 
ing attorney has no authority to deprive the jury of 
the right to impose capital punishment by an at¬ 
tempted waiver;^ and where the statute gives the 
jury the exclusive right to fix the punishment the 
trial court is without authority to do so,® even 
thought the jury may be unable to agree as to the 
punishment which should be imposed.^ It is the le¬ 
gal duty of the court either to pronounce judgment 
on the verdict as rendered in obedience to the man¬ 
date of the law or to grant a new trial if so ad¬ 
vised.*^ 

Discretion of jury. The discretion which the jury 
must exercise when vested with discretion as to the 
punishment must be a legal discretion,S a discre¬ 
tion which must not be exercised capriciously or ar¬ 
bitrarily.^ Ordinarily the court cannot review the 
discretion of the jury^O or direct or advise them as 
to its exercise.^^ However, under some statutes, 


where the punishment imposed by the jury is in the 
judgment of the trial court excessive, it may direct 
a remittitur.^2 

§ 435. Mitigating Circumstances; Recom¬ 
mendations to Mercy 

Where the court exercises a discretion in fixing the 
punishment in homicide cases, it may consider the 
mitigating circumstances of the case and the recom¬ 
mendations of the Jury. 

Where the trial court or jury are vested with a 
discretion in determining the punishment to be im¬ 
posed on an accused convicted of homicide, they 
may, in fixing the punishment within the statutory 
limits, take into consideration the extenuating or 
mitigating circumstances of the case.^^ Various 
matters may be considered in mitigation of the pun- 
ishment,i4 such as the immaturity and youth of the 
offender^® or passion aroused by provocation inade¬ 
quate at law to reduce the grade of the offense.^®' 


2 . Ala.—Ingram v. State, 194 So. 
694. 29 Ala.App. 144, certiorari de¬ 
nied 194 So. 697, 239 Ala. 244— 
Wade V. State, 192 So. 425, 29 Ala. 
App. 115—^Williams v. State, 163 
So. 668, 26 Ala.App. 529, certiorari 
denied 163 So. 670, 231 Ala. 93— 
Pearce v. State, 58 So. 996, 4 Ala. 
App. 32. 

3. Ind.—McCulley v. State, 62 Ind. 
428. 

4 . La.—State v. Dabon, 111 So. 461, 
162 La. 1075. 

30 C.J. p 455 note 84. 

5 . Ala.—Merritt v. State, 131 So. 
455, 24 Ala.App. 137. 

Colo.—Catalina v. People, 93 P.2d 
897, 104 Colo. 585. 

6. Okl.—Davis v. State, 1 P.2d 824, 
2 P.2d 965, 51 Okl.Cr. 386. 

7. Cal.—People v. Superior Court in 
and for Alameda County, 259 P. 
943, 202 Cal. 165. 

Deatli penalty 

Where verdict was murder in first 
degree carrying penalty of death, 
court had no power to render judg¬ 
ment of murder in second degree car¬ 
rying penalty of imprisonment.—Peo¬ 
ple V. Superior Court in and for Ala¬ 
meda County, supra. 

8. Ala.—Brown v. State, 20 So. 103, 
109 Ala. 70. 

30 C.J. p 456 note 99. 

9. Cal.—People v. Valenzuela, 62 P. 
2d 142, 7 Cal.2d 650. 

Pa.—Commonwealth v. Brown, 164 A. 

726. 309 Pa. 515. 

30 C.J. p 456 note 1. 

Death or life imprisonment 

(1) The right of the jury to fix 
the punishment at life imprisonment, 
or by death, is not an arbitrary right 


to be exercised without reference to, 
or independently of, the evidence in 
the case.—People v. Gosden, 56 P.2d 
211, 6 Cal.2d 14—^People v. Rogers, 
179 P. 210, 179 Cal. 818—People v. 
Rollins, 179 P. 209, 179 Cal. 793. 

(2) It is the jury's duty to weigh 
and consider all the evidence in the 
case.—Leopold v. People, 95 P.2d 811, 
105 Colo. 147. 

(3) Death penalty is warranted 
only in extreme cases, where murder 
is wholly unprovoked, or where there 
is lying in wait to assassinate, or 
where committed in commission, or 
attempt to commit, robbery, rape, or 
other felony.—Bradley v. State, 237 
P. 625, 31 Okl.Cr. 194. 

10. Cal.—People v. Valenzuela, 62 
P.2d 142, 7 Cal.2d 650—People v. 
Superior Court in and for Alameda 
County, 259 P. 943, 202 Cal. 165— 
People V. Leary, 39 P. 24, 105 Cal. 
486. 

Wyo.—State v. Lantzer, 99 P.2d 73, 
55 Wyo. 230. 

Contention that jury was too 
harsh in returning verdict determin¬ 
ing punishment for murder in first 
degree, in that they failed to show 
leniency where it was deserved, al¬ 
though entitled to consideration in 
connection with application for com¬ 
mutation, was not ground for inter¬ 
ference by the court.—State v. Lant¬ 
zer, supra. 

11. Ariz.—Hernandez v. State, 32 P. 
2d 18, 43 Ariz. 424. 

30 C.J. p 456 note 3. 

Instructions as to exercise of discre¬ 
tion see supra § 399. 

12. Mo.—State v. Johnson, 192 S.W. 
441. 

30 C.J. p 456 note 4. 
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Review by appellate court of exer¬ 
cise of discretion of jury see su¬ 
pra § 419. 

13. Cal.—^People v. Galloway, 286 P. 
476, 104 CaLApp. 422. 

Pa.—Commonwealth v. Consentino, S’? 
Luz.L.Reg. 207. 

Mitigation of punishment under plea 
of guilty see infra § 436. 

14. Accused’s erroneous belief of his^ 
duty to arrest deceased might be tak¬ 
en into account by the jury in as¬ 
sessing his punishment for second 
degree murder.—Jett v. State, 236 S’. 
W. 621, 151 Ark. 439. 

Duress or compulsion which ae^ 
cused had created by his own partici¬ 
pation, fault, or negligence does not 
serve to mitigate the punishment.— 
Leonard v. State, 114 So. 798, 217 
Ala. 60. 

TSo discrimination is made between 
degrees of intelligence in fixing pen¬ 
alty for murder. 

Ariz.—Foster v. State, 294 P. 268, 
37 Ariz. 281. 

Utah.—State v. Markham, 112 P.2d 
496, 100 Utah 226. 

15. N.Y.—People v. Ray, 16 N.T.S'. 
2d 224, 227, 172 Misc. 1004, citing 
Corpus Juris, and appeal dismissed 
•26 N.E.2d 811, 282 N.Y. 680. 

16. Ark.—Petty v. State, 89 S.W. 
465, 76 Ark. 515. 

Whether accused, who provoked 
difficulty with intention of killing ad¬ 
versary, could be excused on grounds 
of self-defense, or punishment miti¬ 
gated because of sudden heat and 
passion, was for jury.—Mattingly v. 
Commonwealth, 42 S.W.2d 874, 240 
Ky. 625. 

Deceased’s improper relations with 
accused’s wife may be proved and 
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§ 435 


Evidence of intoxication may be considered to the 
extent that it may mitigate the punishment by show¬ 
ing that the crime was committed without mali¬ 
cious intent and it is sometimes provided by stat¬ 
ute that temporary insanity produced by the recent 
use of ardent spirits may be considered in mitiga¬ 
tion of the punishment. 

Recommendations by jury. In case of a convic¬ 
tion of murder in the first degree, a recommenda¬ 
tion to the mercy of the court is not effectual where 
the statute specifically fixes the punishment at 
death.19 Except in so far as the court is required 
to give a prescribed effect to a recommendation to 
mercy in pronouncing sentence,it is addressed to 
the discretion of the court, and, although entitled to 
great consideration, is not binding on the court. 

Under some statutes an accused, convicted of 
murder in the first degree, may, on recommendation 
of the jury, be sentenced to life imprisonment in 
lieu of the death penalty provided for by statute.^^ 


Under such statutes the making of the recommen¬ 
dation is within the discretion of the jury,23 and it 
is usually discretionary with the trial court to fol¬ 
low or reject the recommendation of the jury.24 
The court should follow the recommendation in ev¬ 
ery instance save where the recommendation is im¬ 
proper, unduly influenced, or without any basis in 
fact or circumstance.25 Where the jury fail to 
make any recommendation in lieu of the death pen¬ 
alty provided for by statute, the court must sen¬ 
tence accused to death,25 unless discretion is ex¬ 
pressly conferred on the court, as, for example, in 
cases where the conviction rests solely on circum¬ 
stantial evidence.27 

§ 436. Under Plea of Guilty 

Under a plea of guilty in a homicide case the statu¬ 
tory penalty should be imposed by the court or jury in 
accordance with statutory directions. 

On a plea of guilty in a homicide case, such pen¬ 
alty is to be imposed as the statutes may provide.2S 


relied on by accused in mitigation of 
punishment inflicted.—Harris v. 
Commonwealth, 33 S.W.2d 666, 236 
Ky. 666. 

17. Ky.—Thomas v. Commonwealth, 
245 S.W. 164, 196 Ky. '539. 

Admissibility of evidence of intoxi¬ 
cation see supra § 260. 

To show Idllixig' resulted from pas¬ 
sion 

In certain cases drunkenness may 
be laken into consideration in con¬ 
nection with all the other facts and 
circumstances, to show that the kill¬ 
ing did not spring from a premedi¬ 
tated purpose, but from sudden pas¬ 
sion and heat induced by provocation. 
-—State V. Hogan, 42 So. 352, 117 La. 
S63. 

18. Tex.—Chapman v. State, 124 S. 
W.2d 112, 136 Tex.Cr. 285, rehear¬ 
ing denied 124 S.W.2d 996, 136 Tex. 
Cr. 285—Zuniga v. State, 28 S.W.2d 
822, 115 Tex.Cr. 222. 

29 C.J. p 1063 note 50. 

19. Nev.—^Kramer v. State, 108 P.2d 
304, 308, 60 Nev. 262, citing Corpus 
Juris. 

Pa.—Commonwealth v. Bishop, 131 A. 
657, 285 Pa. 49. 

30 C.J. p 455 note 88. 
Recommendation to mercy as part of 

verdict see supra § 406. 

20. Court should uot follow errone- 
ous recommeudatioh where the right 
of recommendation by the jury re¬ 
specting sentence on a conviction of 
murder in the first degree is abso¬ 
lute.—People V. Ray, 16 N.T.S.2d 224, 
172 Misc. 1004, appeal dismissed 26 
N.B.2d 811, 282 N.T. 680. 

21. La.—State v. Ricks, 128 So. 293, 
170 La. 507. 


Miss.—McCaffrey v. State, 187 So. 
740, 185 Miss. 659. 

N.T.—People v. Ray, 16 N.Y.S.2d 224, 
172 Misc. 1004, appeal dismissed 26 
N.E.2d 811, -282 N.Y. 680. 

30 C.J. p 455 note 89. 

22. U.S.—Calton v. Utah, 9 S.Ct. 435, 
130 U.S. 83, 32 L.Bd. 870. 

Utah.—State v. Markham, 112 P.2d 
496, 100 Utah 226. 

Murder while committing felony 
N.Y.—People v. Ray, 16 N.Y.S.2d 224, 
172 Misc. 1004, appeal dismissed 26 
N.E.2d 811, '282 N.Y. 680—People 
V. Smith, 297 N.Y.S. 489, 163 Misc. 
469. 

In Tennessee 

(1) Formerly, under the statute, 
where the jury found mitigating cir¬ 
cumstances, although they convicted 
accused of murder in the first degree, 
the punishment of which otherwise 
was death, the court might in its dis¬ 
cretion fix the punishment to be ei¬ 
ther death or life imprisonment.— 
Frazier v. State, 100 S.W, 94, 117 
Tenn. 430—30 C.J. p 455 note 86. 

(2) The former statute has been 
superseded by Acts 1919 c 5, which 
charges the jury with the duty of as¬ 
sessing the punishment in cases of 
murder in the first degree.—Mays v. 
State, 226 SW. 233, 143 Tenn. 443. 

23. N.Y.—People v. Ray, 16 N.Y.S.2d 
224, 172 Misc. 1004, appeal dis¬ 
missed 26 N.E.2d 811, 282 N.Y. 680. 

Utah.—State v. Markham, 112 P.2d 
496, 100 Utah 226. 

24. N.Y.—People v. Smith, 297 N.Y. 
S. 489, 163 Misc. 469. 

Utah.—State v. Markham, 112 P.2d 
496. 100 Utah 226. 

25. N.Y.—People v. Ray, 16 N.Y.S. 
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'2d 224, 172 Misc. 1004, appeal dis¬ 
missed 26 N.E.2d 811, 282 N.Y. 
680. 

Reasons for following ftndi-ng of 
jury need not be given by court.— 
People V. Ray, supra. 
Recommendation to life imprison, 
ment followed 

An accused convicted of murder in 
the first-degree while engaged in 
commission of felony, without de¬ 
sire to take life, and with recommen¬ 
dation that he be imprisoned for life, 
would be given life sentence under 
statutes where accused had been a 
person of good repute, notwithstand¬ 
ing he brutally killed a young girl 
of good repute as result of unre¬ 
strained sexual desires.—People v. 
Smith, 297 N.Y.S. 489, 163 Misc. 469. 

Immaturity and youth of a twenty 
year old accused found guilty of 
murder in first degree was ample 
basis for the exercise of discretion of 
trial court to follow jury’s recom¬ 
mendation that accused be sentenced 
to life imprisonment.—People v. Ray, 
16 N.Y.S.2d 224, 172 Misc. 1004, ap¬ 
peal dismissed 26 N.E.2d 811, 282 N. 
Y. 680. 

26. N.Y.—People v. Ray, supra. 
Utah.—State v. Markham, 112 P.2d 

496, 100 Utah 226. 

30 C.J. p 455 note 90. 

Sentence on failure of jury to assess 
penalty see supra § 433. 

27. Ga.—Marshall v. State, 74 Ga. 
26. 

2R N.H.—State v. Comery, 95 A 
670, 78 N.H. 6. 

Conformity of punishment to stat¬ 
ute see supra § 433. 

Necessity of finding by jury as to 
degree see supra § 352. 



41 C.J.S. EOMIGIDE- 

The fact that accused pleads guilty to murder in the 
first degree and moves that a sentence of life im¬ 
prisonment be imposed does not take away the 
state’s power to impose the extreme penalty pro¬ 
vided for by statute.29 

On a plea of guilty the penalty is imposed by the 
trial court where the statute so directs.S" Under 
some statutes the trial court in cases of murder or 
murder in the first degree may inflict the death pen¬ 
alty or sentence accused to life imprisonment or for 
a shorter period of time.^i Under such statutes it 
is discretionary with the trial court which penalty 
shall be imposed -P it may, in its discretion under 
the circumstances of the particular case, sentence 
accused to death^S or to life imprisonment.** In 
determining whether the death penalty or the lesser 
punishment should be imposed, the trial court is to 
be guided by a sound discretion as applied to the 
facts and circumstances of the case.** Its discre¬ 
tion must not be abused.*® Punishment by death 


■EOMICimO 

should not be inflicted where there are sufficient 
mitigating circumstances.*'^ In determining which 
penalty should be inflicted, the trial court may con¬ 
sider accused’s criminal record** and evidence of 
his mental weakness.** 

Assesswenf by jury. On a plea of guilty in a 
homicide case the penalty is assessed by the jury 
where the statute so provides ;** the court may not 
fix the penalty where the statute vests the jury with 
the exclusive right to assess the punishment.** 

§ 437. Entry and Record of Judgment 

Except as otherwise expressly provided^ by stat¬ 
ute, the rules for the entry and record of judpnent 
in homicide cases are those applicable in criminal 
prosecutions generally, discussed in Criminal Law 
§§ 1593-1597. 

Examine Pocket Parts for later cases. 


HOMIOIDIO. In Spanish law, homicide; also in posed on towns which refused to surrender those 
ancient Spanish law, a tribute by way of penalty im- guilty of homicide among them. 


29. N.H.—State V. Comery, supra. 

30. Ill.—People V. Popescue, 177 N. 
E. 739, 345 Ill. 142, 77 A.L.R. 1199. 

Okl.—In re Opinion of the Judges, 20 
P.2d 192, 54 OkLCr. 314—In re 
Opinion of the Judges, 215 P. 966, 
24 Okl.Cr. 20. 

Pa.—Commonwealth v. Le Grand, 9 
A.2d 896, 336 Pa. 511. 

30 C.J. p 456 note 97. 

31. Ariz.—Shaughnessy v. State, 32 
P.2d 337, 43 Ariz. 445. 

Iowa.—State v. Smith, 103 N.W. 769, 
127 Iowa 528. 

32. Idaho.—State v. Arnold, 229 P. 
748, 39 Idaho 589. 

Pa.—Commonwealth v. Shawell, 191 
A. 17, 325 Pa. 497—Commonwealth 
V. Ward, 17 Pa.Dist. & Co. 605. 
Power of court to extend mercy 
By virtue of the provisions of Gen. 
Code § 13692, the trial court in pro¬ 
ceeding to take testimony to deter¬ 
mine the degree of a crime has pow¬ 
er and authority to extend mercy to 
a person found guilty of murder in 
'the first degree.—State v. Habig, 140 
N.K 195, 106 Ohio St. 151. 

33. Ariz.—Shaughnessy v. State, 32 
P.2d 337, 43 Ariz. 445. 

Idaho.—State v. Arnold, 229 P. 748, 
39 Idaho 589. 

Ill.—People V. Po'pescue, 177 N.E. 

739, 345 Ill. 142, 77 A.L.R. 1199. 
Iowa.—State v. Wheaton, 273 N.W. 
851, 223 Iowa 759—State v. Breed¬ 
ing, 262 N.W. 467, 220 Iowa 605— 
State V. Tracy, 261 N.W. 527, 219 
Iowa 1412. 

41 C.J.S.-21 


Okl.—Oliver v. State, 23 P.2d 718, 55 
Okl.Cr. 7. 

Pa.—Commonwealth v. Hippie, 3 A.2d 
353, 333 Pa. 33—Commonwealth v. 
Hall, 196 A. 16, 328 Pa. 493—Com¬ 
monwealth V. Hawk, 196 A, 5, 328 
Pa. 417—Commonwealth v. Sha¬ 
well, 191 A. 17, 325 Pa. 497. 

Murder while committing "burglary 
The imposition of death sentences 
for atrocious and brutal killing of 
watchman in perpetration of a bur¬ 
glary by accused who, although they 
carried no weapons, deliberately beat 
victim to death with a heavy cuspi¬ 
dor, was not an abuse of discretion. 
—Commonwealth v. Le Grand, 9 A.2d 
896, 336 Pa. 511. 

34. Pa.—Commonwealth v. Ward, 17 
Pa.Dist. & Co. 605—Commonwealth 
V. Scott, 14 Pa.Dist. & Co. 191— 
Commonwealth v. Ritter, 13 Pa. 
Dist. & Co. 285. 

Subnormal mentality of accused 
Where it is apparent from expert 
medical testimony, from all the cir¬ 
cumstances surrounding the case, in¬ 
cluding accused’s actions both before 
and after committing the crime, and 
from accused’s demeanor in court, 
that although guilty of murder in the 
first degree he is of subnormal men¬ 
tality not far removed from im¬ 
becility, and where in view of his 
mental condition and of the nature 
of and circumstances surrounding 
the crime it is inconceivable that any 
governmental agency could be in¬ 
duced to release him by pardon or 
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otherwise, the court will sentence 
him to life imprisonment rather than 
to death.—Commonwealth v. Dear- 
olph, 41 Pa.Dist. & Go. 643. 

Where prosecuting attorney recom¬ 
mends life imprisonment instead of 
the death penalty, his recommenda¬ 
tion should he considered.—Common¬ 
wealth v. Ward, 17 Pa.Dist. & Co. 
605. 

35. Pa.—Commonwealth v. Hawk, 
196 A. 5, 328 Pa. 417. 

33. Pa.—Commonwealth v. Hawk, 
supra. 

Review of discreUon by appellate r 
court see supra § 419. 

37. Pa.—Commonwealth v. Hawk, 
supra. 

38. Pa.—Commonwealth v. Hall, 196 
A. 16, 328 Pa. 493. 

39. Pa.—Commonwealth v. Hawk, 
196 A. 5, 328 Pa. 417—Common¬ 
wealth v. Scott, 14 Pa.Dist. & Co. 
191. 

lutoxicationf chronic alcoholism, and 
mental weakness 

Cal.—People v. Griggs, 110 P.2d 1031, 
17 Cal.2d 621—People v. Miller, 
45 P. 986, 114 Cal. 10. 

40. Ky.—Triplett v. Commonwealth, 
114 S.W.2d 1108, 272 Ky. 714. 

Neb.—Wilson v. State, 222 N.W. 47, 
117 Neb. 692. 

Wyo.—State v. Best, 12 P.2d 1110, 
44 Wyo. 383. 

41. Neb.—^Wilson v. State, 222 N.W. 
47, 117 Neb. 692. 

1. Escriche Diccionario. 
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HOMICIDIUM. Latin, homicide.^ 

HOMICIDIUM VEL HOMINIS C^DIUM, EST 
HOMINIS OCCISIO AB HOMINE FACTA.3 

HOMINATIO. The mustering of men; also the do¬ 
ing of homage.^ 

HOMESTE OAPTO IN WITHERNAMIUM. A T^rit 
to take him that had taken any bond man or wo¬ 
man, and led him or her out of the country, so that 
he or she could not be replevied according to law.^ 

HOMINE ELIGENDO AD OUSTODIENDAM PE- 
CIAM SIGILLI PRO MEROATORIBUS EDITL In 

old English law, a writ directed to a corporation, re¬ 
quiring the members to make a choice of a man to 
keep one part of the seal appointed for statutes- 
merchant, when a former is dead, according to the 
Statute of Acton Burnell.6 

HOMINE REPLEGIANDO. See Habeas Corpus § 


HOMINES. The plural of ^^homo^’ q. v. 

HOMINUM CAUSA JUS CONSTITUTUM EST.r 

HOMIPLAGIUM. In old English law, the maiming 
of a man.3 

HOMME. In French, a man, or man generally; the 
term may include a woman or women. It is some¬ 
times written “home.”9 

HOMO. Latin, a man, a human being, male or fe¬ 
male ; also a vassal, or feudal tenant, a retainer, de¬ 
pendent, or servant. 10 

Homines. The plural, meaning generally “men;” 
and, in feudal law, feudatory tenants who claimed 
a privilege of having their causes, etc., tried only in 
their lord's court.H 

HOMOGENIZE. To make homogeneous; to mix 
evenly, as several ingredients; or to reduce to an 

even standard.12 


Phrases 

(1) “Homlcidio de si mlsmo,*' self- 
homicide, that is, suicide.—Escriche 
Diccionario. 

('2) “Homicidio proditorio” see 
Homicide § 1. 

2. Black L.D. 

Phrases 

(1) “Homicidium ex casu’*—^homi¬ 
cide by accident,—Black L.D, 

(2) "‘Homicidium ex justitia’*—i 
homicide in the administration of 
justice, or in the execution of the 
sentence of the law.—Black L.D. 

(3) "Homicidium ex necessitate”— 
homicide from inevitable necessity, 
as for the protection of one’s person 
or property.—Black L.D. 

(4) "Homicidium ex voluntate”— 
voluntary or willful homicide.— 
Black L.D. 

3. A maxim meaning* “Homicide is 
the killing of a man, done by a man.” 
—Peloubet Leg.Max. 

4. Black L.D. 

5. Black L.D. 
e. Black L.D. 

7. A maxim meaning “Law is es¬ 
tablished for the benefit of man.’*— 
Black L.D. 

a. Black L.D. 

9*. Black L.D. 

<*Hoimues de fief*' or “Hommes feo- 
danx” 

In feudal law, men of the fief, feu¬ 
dal tenants, the peers in the lords’ 
courts.—Black L.D. 

10. Black L.D. 

Phrases 

(1) “Homo casatus”—one who did 


service within a house (aui in sedibus 
servit).—Burnll L.D. 

(2) “Homo chartularius”—a slave 
manumitted by charter.—Black L.D. 

(3) * “Homo commendatus”—in feu¬ 
dal law, one who surrendered himself 
Into the power of another for the 
sake of protection or support.— 
Black L.D. 

(4) “Homo ecclesiasticus”—a 

church vassal; one who was bound 
to serve a church, especially to do 
service of an agricultural character. 
—Black L.D, 

(5) “Homo exercitalis”—a man of 
the army (exercitus); a soldier.—/ 
Black L.D. 

(6) “Homo feodalis”—a vassal or 
tenant; one who held a fee (feodum) 
or part of a fee.—Black L.D. 

(7) “Homo fiscalis, or fiscalinus”— 
a servant or vassal belonging to the 
treasury or fiscus.—Black L.D. 

(8) “Homo francus”—in old Eng¬ 
lish law, a freeman; also a French¬ 
man.—Black L.D. 

(9) “Homo ingenuus”—a free man, 
a free and lawful man, a yeoman.— 
Black L.D. 

(10) “Homo liber”—a free man, a 
freeman lawfully competent to act 
as juror.—Black L,D. 

(11) “Homo ligius”—a liege man, 
a subject, a king’s vassal; also the 
vassal of a subject.—Black L.D. 

(12) “Homo novus”—in feudal 
law, a new tenant or vassal; one 
who was invested with a new fee; 
also one who, after conviction of a 
crime, had been pardoned, thus 
“making a new man of him.”—Black 
L.D. 


(13) “Homo pertineus”—in feudal 
law, a feudal bondman or vassal; 
ono who belonged to the soil (qui 
glebse adscribitur).—Black L.D. 

(14) “Homo regius”—a king’s vas¬ 
sal.—Black L.D. 

(15) “Homo Romanus”—a Roman, 
an appellation given to the old in¬ 
habitants of G-aul and other Roman 
provinces, and retained in the laws 
of the barbarous nations.—Black L. 
D. 

(16) “Homo trium litterarum”—a 
man of the three letters; that is, 
the three letters, “f,” “u,” “r;” the 
Latin word “fur” meaning “thief.”— 
Black L.D. 

(17) “Idoneus homo”—^a good and 
lawful man, a responsible or solvent 
person.—Black L.D. 

(18) “Liber et legalis homo”—in 
old English law, a free and lawful 
man, a freeman; a term said to be 
the definition and touchstone for 
qualification for jury duty.—Hayes v. 
Territory, 5 P. 927, 2 Wash.T. 286. 

(19) “Liber homo”—a free man, 
a freeman; and as used in the an¬ 
cient acts of parliament, and in mod¬ 
ern law, a freeholder.—Rhinehart v. 
Schuyler, 7 Ill. 473, 518. 

11. Black L.D. 

Soouiues ligii 

Liege men; feudal tenants or vas¬ 
sals, especially those who held im¬ 
mediately of the sovereign.—^Black 
L.D. 

12. Century D. 

“Homogenized mixture” 

In the milk trade a mixture of 
milk or cream which has been run 
through an homogenizer, and to 
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41 c.J.S. 30M0L0GAEE—E0NE8TIDADPUBLI0A 

HOMOLOGAEE. Latin, in the civil law, to con- HOMO POTEST ESSE HABILIS ET INHABILIS 
ton or approve, to consent or assent, to eonfess.l3 DIVEBSIS TEMPOEIBTJS.21 


homologate. To say the like,—^'‘similiter die- 
ere;” or “homos logos similiter dicere,”!* hence to 
assent to what another says or writes.is 

homologation (Spanish, homologacion). In 
the civil law, consent, confirmation, or approval, as 
the acquiescence of a party to an adverse judgment 
shown by failure to appeal, or the judicial sanction 
of an act or proceedingalso approbation; con¬ 
firmation by a court of justice; a judgment which 
orders the execution of some act.^^ 

In English law, the term is sometimes employed to 
designate an estoppel in pais.is 

In Scotch law, an act by which a person approves 
of a deed, the effect of which is to render that deed, 
although in itself defective, binding on the person 
by whom it is homologated; confirmation of a void¬ 
able deed.^3 

HOMOIJYMIA:. a term applied in the civil law 
to cases in which a law was repeated, or laid down 
in the same terms or to the same effect, more than 
once; eases of iteration and repetition.^® 

HOMOPOLAE machine. See Electricity 29 C.J. 
S. § 1 p 477 note 58. 


HOMO VOCABULXJM EST NATUE^I; PEESONA 
JUEIS CIVILIS.22 

HONDHABEND. Saxon, having in hand.23 

HONES. As included in tariff free list see Cus¬ 
toms Duties § 59. 

HONEST. Fair and candid in dealing with others; 
also equitable, free from fraud, just or upright ;24 
true;25 trustworthy;26 truthful.2'? 

The synonyms of “honest” are “fair” see 35 C.J. 
S. p 483 note 93, “faithful” see 35 C.J.S. p 491 note 
12, “reasonable,”28 and “true.”29 Its antonyms are 
“deceitful,” “dishonest,” “false,” “fraudulent,” “ly¬ 
ing,” and “unscrupulous.”®® 

Phrases in which the word occurs are set out in 
the note.83- 

HONESTE VIVEEE. Latin, to live honorably, 
creditably, or virtuously.®® 

HONESTIDAD PUBLICA. In Spanish law, the 
name given to an impediment to valid marriage on 
account of relationship by affinity within the fourth 
degree.®® 


which has been added su&ar, or some 
other form of flavoring, and which 
is used in the manufacture of ice 
cream, the common trade-name of 
which is “ice cream mix."—M. H. 
Renken Dairy Oo. v. Wickard, D.C.N. 
T., 45 xT.Supp. 332, 336. 

13. Black L.D. 

14. La.—^Hecker v. Brown, 29 So. 

232, 234, 104 La. 524—Viales v. 
Gardenier, 9 Mart. 3'24, 325. 

15. Black L.D. 

la La.—Hecker v. Brown, 29 So. 

232, 234, 104 La. 524. 

17. Black L.D. 

la Eng.—Burkinshaw v. Nicolls, 3 j 
App.Cas. 1004, 1026. 

“Estoppel in pais'* or “equitable es¬ 
toppel” discussed generally see Es¬ 
toppel § 59 et seq. 

19. Black L.D. 

20. Black L.D. 

21. A maxim meaning “A man may 
be capable and incapable at different 
times.”—Black L.D. 

22. A maxim meaning “Man (homo) 
is a term of nature; person (per¬ 
sona) of civil law.*’—^Black L.D. 


23. Black L.D. 

24 . La.—American Cigar Co. v. 
Fabacher, lOO So. 299, 300, 156 La. 
182—^Anders v. J. Evans & Co., 
App., 187 So. 109, 111. 

25. Cal.—People v. Buelna, 22 P. 
396, 398, 81 Cal. 135. 

La.—^American Cigar Co. v. Fabacher, 
100 So. 299, 300, 156 La. 182— 
Anders v. J. L. Evans & Co., App., 
187 So. 109, 111. 

23. La.—American Cigar Co. v. 
Fabacher, 100 So. 299, 300, 156 La. 
182. 

27. Ga.—Davidson v. State, 30 S.E. 
946, 104 Ga. 761, 763. 

28. Tex.—Cass v. State, 61 S.’W’.2d | 
500, 504, 124 Tex.Cr. 208. 

29. U.S.—Zolintakis v. Equitable 

Life Assur. Soc. of United States, 
C.C.A.Utah, 108 F.2d 902, 905— 

Zolintakis v. Equitable Life Assur. 
Soc. of United States, C.C.A.Utah, 
97 F.2d 583, 587—Sentinel Life Ins. 
Co. V. Blackmer, C.C.A.C 0 I 0 ., 77 F. 
•2d 347, 3ol. 

65 C.J. P. 179 note 27. 

30. La.—American Cigar Co. v. 
Fabacher, 100 So. 299, 300, 156 La. 
182. 


31. Phrases construed 

(1) “Honest account,*' as meaning 
“true account.”—People v. Buelna, 22 
P. 396, 81 Cal. 135, 136. 

(2) “Honest belief” see 10 C.J.S. 
p 238 notes 55, 68. 

(3) “Honest claim.”—^Miles v. New 
Zealand Alford Estate Co., 32 Ch.D. 
•266, 283. 

(4) “Honest man” is one who is 
fair and candid in dealing with oth¬ 
ers; true, just, upright and trust¬ 
worthy.—American Cigar Co. v. 
Fabacher, 100 So. 299, 300, 156 La. 
182. 

(5) “Honest service,” by one in a 
position of trust includes the elim¬ 
ination of private gain in particular 
transactions.—Bliss Petroleum Co. v. 
McNally, 237 N.W. 53, 55, 254 Mich. 
569. 

32. Black L.D. 

As a basis of law 

One of the three general precepts 
to which Justinian reduced the whole 
doctrine of the law, the others being 
“alterum non laedere,” not to injure 
others, and “suum cuique tribuere,” 
to render to every man his due.— 
Black L.D. 

33. Escriche Diccionario. 
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HONESTLY—HONOR 


HONESTLY. Adverb of “honest.”^^ 

Equivalent to ^'bona fide” see 11 C.J.S. p 388 note 
50. 

HONESTUS. Latin, of good character or stand- 

ing.35 

HONESTY. The word is derived from the Latin 
^^honestus;” it takes its meaning from the con- 
text^® and has been defined generally as quality or 
state of being honest, hence honor, honorableness, 
integrity, or probity;37 and more particularly as 
meaning fairness and straightforwardness of con¬ 
duct, speech, etc. ^ freedom from fraud or guile 
good faithalso suitableness, truthfulnessand 
truth or veracity. 

Specifically applied in affairs of state, the term 
may import or niefuj loyalty in matters of friend¬ 
ship, generosity, lil)iprality, sincerity,43 or steadfast¬ 
ness ;44 in moneyed transactions, financial integri¬ 
ty ,*45 and, with reference to sexual conduct, chasti- 
ty,45 deceney,47 and modesty.48 

Under particular circumstances, the term has been 
held synonymous, or nearly so, with ^lntegrity,”49 
^^truth,”50 and ^'veracity.”5l Under others, it has 
been distinguished from, or contrasted with, “dis¬ 
honesty” .see 27 C.J.S. p 148 note 1, and “integri- 


41 C.J.S. 

Phrases in which the word occurs are set out in 

the note.53 

HONEY. A sweet viscid material elaborated in the 
honey sac of bees of various kinds out of the nec¬ 
tar of flowers.s4 

HONKY-TONK. A colloquial term defined as a 
low drinking resort.^® 

HONOR. 

As a Noun 

Esteem due or paid to worth; high estimation, 
manifestation of respect or reverence, hence, fame, 
credit, good name; reputation.56 The word is said 
to be a synonym of “reputation.”57 

In American law, the customary title of courtesy 
given to judges of the higher courts, and occasional¬ 
ly to some other officers, as “his honor,” “your hon- 
or.”58 

In English law, a seigniory of several manors held 
under one baron or lord paramount; also, generally 
in the plural, those dignities or privileges, degrees 
of nobility, knighthood, and other titles, which flow 
from the crown as the fountain of honor. 5 3 

In Spanish law, reputation, standing, dignity. The 
plural “honores”, means offices, dignities, etc.60 


34. La.—^Anders v. J. L. Evans & 
Co., App., 1S7 So. 109, 111. 

Plirases coiistrned 

( 1 ) “Conduct a business honestly,*’ 
as meaning- that a business shall be 
carried on or managed fairly, and 
free from fraud or fraudulent prac¬ 
tices.—^Anders v, J. L. Evans & Co., 
supra. 

( 2 ) “Honestly acquired.”—State v. 
Brady. 97 N.W. 62, 64, 121 Iowa 561. 

35. Black L.D. 

36. N.J.—State V. Snover, 43 A. 1059, 
63 N.J.Law 382, 384. 

37. La.—State v. Marrero, 61 So. 
136, 140, 132 La. 109, Ann.Cas.l914C 
783. 

38. La—State v. Marrero, supra. 
Similarly expressed 

Straightforwardness, In deed as 
well as in word.—State v. Scott, 58 
S.W. 2 d 275, 280, 332 Mo. 255, 90 A. 
L.R 860. 

39. Or.—Bank of California Nat. 
Ass’n V. Portland Hide & Wool 
Co., 282 P. 99, 104, 131 Or. 123. 

40. La. — State v. Marrero, 61 So. 
136, 140, 132 La. 109, Ann.Cas.l914C 
783. 

N.J.—State V. Snover, 43 A. 1059 63 
N.J.Law 382, 384. 

41. Ind.—^Wachstetter v. State, 99 
Ind. 290, 297, '50 Am.R. 94. 


4a N.J.—State V. Snover, 43 A. 

1059, 63 N.J.Law 382. 

43. La.—State v. Marrero, 61 So. 
136, 140, 132 La. 109, Ann.Cas.l9l4C 
783. 

44. N.J.—State v, Snover, 43 A. 

1059, 63 N.J.Law 382, 384. 

45. Ind.—^National Surety Co. v. 

State, 161 N.B. 832, 835, 90 Ind.App. 
524. 

N.J.—State V. Snover, 43 A 1059, 63 
N.J.Law 382, 384. 

48. N.J.—State v. Snover, supra. 

47. La.—State v. Marrero, 61 So. 
136, 140, 132 La. 109, Ann.Cas.l914C 
783. 

N.J.—State V. Snover, 43 A. 1059, 63 
N.J.Law 382, 384. 

48. N.J.—State v. Snover, supra. 

49. Cal.—In re Gordon, 75 P 672 
674, 142 Cal. 125. 

33 C.J. p 166 note 14 [b]. 

50. Ind.—^Wachstetter v. State, 90 
Ind. 290, 297, 50 Am.R. 94. 

51. Ind.—^Wachstetter v. State, su¬ 
pra. 

52. Mont.—Root V. Davis, 25 P. 105, 
114, 10 Mont. 228. 

53. Plirases construed 

(1) “Honesty and integrity,** as 
implying absence of corruption.— 
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State V. Marrero, 61 So. 136, 140, 132 
La. 109, Ann.Cas.l914C 783 . 

( 2 ) “Honesty in living,” as direct¬ 
ly coupled with morality and virtue. 
—State V. Snover, 43 A 1059, 63 N. 
J.Law 382. 

54. Webster New Int.D. 

Honey as “glucose” see 38 C.J.S. p 
932 note 47. 

55. Ark.—Missouri Pacific R. Co. v. 
Price, 133 S.W.2d 645, 199 Ark. 346. 

56. Webster New Int.D. 

57. Colo.—H. L. Shaffer & Co. v. 
Prosser, 62 P.2d 1161, 1163, 99 Colo. 

I 335. 

58. Black L.D. 

“Office of honor” see the C.J.S title 
Officers § 2, also 30 C.J. p 4£7 note 

59. 

59. Black L.D. 

Phrases 

< 1 ) “Acceptance for honor or dupra 
protest” see Bills and Notes § 185. 

( 2 ) “Honor courts,” tribunals held 
within honors or seigniories.—Black 
L.D. 

(3) “Honor policies.”—^Roddick v. 
Indemnity Mut. Mar. Ins. Co., Ltd., 
[1895] 2 Q.B. 380, 385. 

619. Escriche Diccionario. 



HONOR—HONORED 


41 C.J.S. 

As a Verb 

Primarily, to bestow honor upon; to elevate in 
rank or station; to raise to distinction or notice; 
to regard or treat with honor, esteem, or respect 
also, derivatively, to accept a bill of exchange, or 
to pay a note, check, or accepted bill, at maturity 
and according to its tenor.®^ 

Honored. Accepted.®® 

honorable. Primarily, commendable, estimable, 
illustrious, meritorious, noble, respectable in quali¬ 
ty, up to the standard of respectability, worthy of 
honor.®^ 

Derivatively, it is used in this country as a title 
of courtesy for various classes of officials, but with¬ 
out any clear line of distinction; and in England, 
it is a title given to the younger children of earls, 
and the children of viscounts and barons; also, col¬ 
lectively, to the house of commons.®® 

HONORABLY. In a manner consistent with honor; 
in an honorable manner.®* 

HONORARIUM. In common understanding, the 
word means a voluntary reward for that for which 
no remuneration could be collected by law,®'^ hence 


a voluntary payment for a service rendered, an ex¬ 
pression of gratitude for which an action cannot be 
maintained;®* a voluntary donation, in considera¬ 
tion of services which admit of no compensation in 
money.69 While it has been said to denote a com¬ 
pensatory payment,'^® it may, by context, be con¬ 
strued as a gift.'^l 

The term has been compared with “bonus” see 11 
C.J.S. p 516 note 70. 

In the Roman and early civil law, the compensa¬ 
tion of an advocate or other professional person who 
was not permitted to receive a fee outright; and it 
is also sometimes thus used in the common law.^® 

HONORARIUM JUS. Latin, in Roman law, the 
law of the prastors and the edicts of the aidiles.'^® 

HONORARY. As applied to public office see the 
C.J.S. title Officers § 2, also 30 C.J. p 457 note 67. 

In other connections, it means attached to or grow¬ 
ing out of some honor or dignity or honorable office, 
or else it imports an obligation or duty growing out 
of honor or trust only, as distinguished from legal 
accountability, or servile duty.'^^ 

HONORED. See Honor ante note 63. 


61. Webster New 

62. Black L.D. 

See also Bills and Notes §§ 170—185, 
acceptance of bill or note, and §§ 
438-477, payment and discharge. 

63. Mich.—Peterson v. Hubbard, 28 
Mich. 197, 199. 

As a word sufficient to show accept¬ 
ance of a negotiable instrument see 
Bills and Notes § 174 b note 88. 

64. Webster New Int.D. 

Phrases construed 

(1) “Honorable discharge” from 
military service generally see Army 
and Navy § 32, and as affecting ap¬ 
pointment or removal of municipal 
officers or employees see the C.J.S. 1 
title Municipal Corporations §§ 467, 
470, 488, 518, also 43 C.J. p 600 notes 
93, 94, p 609 note 13, p 610 note 32, 
p 633 notes 34, 35, p 677 note 48, and 
30 C.J. p 457 note 63 [a]. 

(2) “Honorable service” is that 
characterized by or in accordance 
with principles of honor; and one so 
serving is scrupulously upright, and 
shows a fine regard for obligations 
as to conduct.—Plunkett v. Board of 
Pension Com’rs of City of Hokoben, 
173 A. 923, 924, 113 N.J.Law 230. 

65. Black L.D. 

66. Webster New Int.D. 

^'Honorably bound” 

The phrase is said to imply a 


pledge of faithful performance of an 
undertaking, involving a relation of 
trust which a court of equity will 
enforce.—Lake v. Freer, 11 Ill.App. 
576, 580. 

67. U.S.—Cunningham v. Commis¬ 
sioner of Internal Revenue, C.C.A., 
67 F.2d 205. 

68. N.Y.—Nield v. Graves, 20 N.T. 
S.2d 85, 86, 259 App.Div. 413. 

Pa.—Mooney v. Lloyd, 5 Serg. & R. 
412, 415, 

69. Ga,—McDonald v. Napier, 14 Ga. 
89, 105. 

70. U.S.—Bogardus v. Helvering, C. 
C.A., 88 F.2d 646, 649. 

71. Construed with “gift” 

“It is said that the word ‘honor¬ 
arium’ always denotes a compensa¬ 
tory payment. Without agreeing to 
this broad generalization, it is 
enough to say that the word is not 
here used by itself, but coupled with 
the word ‘gift’ in the phrase ‘gift or 
honorarium.' Presumptively, the 
user of the phrase must have known 
that the word ‘gift’ did not include a 
compensatory payment, and it is 
hardly to be supposed that he would 
consciously nullify that word by the 
immediate use of another meaning 
the opposite.” 

U.S.—Bogardus v. Commissioner of 
Internal Revenue, 58 S.Ct. 61, 65, 
302 U.S. 34, 82 L.Ed. 32. 
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N.Y.—Nield v. Graves, 20 N.Y.S.2d 
85, 86, 259 App.Div. 413. 

72. Ga.—McDonald v. Napier, 14 Ga. 
89, 105. 

Pa.—Mooney v. Lloyd, 5 Serg. & R. 
412, 415. 

Compensation of attorney generally 
and lien therefor see Attorney and 
Client § 160 et seq. 

In Spanish law it is called “hon- 
orario.”—Escriche Diccionario. 

73. Black L.D. 

74. Black L.D. 

Phrases construed 

(1) “Honorary canons,” those 
without emolument.—Black L.D. 

(2) “Honorary feuds,” titles of no¬ 
bility, descendible to the eldest son, 
in exclusion of all the rest.—Black 
L.D. 

(3) “Honorary services,” in feudal 
law, special services to be rendered 
to the king in person, characteristic 
of the tenure by grand serjeanty; 
such as to carry his banner, his 
sword, or the like, or to be his but¬ 
ler, champion, or other officer, at his 
coronation.—Black L.D. 

(4) “Honorary trustees,” trustees 
to preserve contingent remainders, so 
called because they are bound, in 
honor only, to decide on the most 
proper and prudential course.—Black 
L.D. 



HONORIS RE8PECTUM—E0PE 


41 C.J.S. 


HONORIS RESPEOTUM. By reason of honor or 

privilege.75 

HONTFONaENETHEF. In Saxon law, a thief tak¬ 
en with hoiidhabend, that is, with the stolen thing 
in his hand.'^s 

HONY. In law French, shame, evil, disgraee.77 

HOO. In old English law, a hill.78 

HOOD. Primarily, a flexible covering or garment 
for the head and neck; a covering likened to a hood, 
something resembling a hood in form or Tise;79 hence 
derivatively, in mechanical applications, in connec¬ 
tion with a pile driver, an iron block placed over the 
top of the pile or stake being driven to prevent the 
weight from splitting it;®® and, in connection with 
a ripsaw, a tin or sheet iron cap partly covering the 
saw so as to prevent the board from flying np and 
striking the operator while the saw is cutting.®! 

HOODLUM. A young rowdy.®^ 

HOODWINK. The word may have its probable 
origin in the practice of hooding a hawk;®® its 
meaning is to blindfold, and it has been described as 
an expressive word whose generally accepted mean¬ 
ing is to deceive as though by blinding, to delude, to 
impose on.®4 

HOOK. To fasten with a hook; also to catch up 
and make off with, hence to steal by grasping.®^ 

In golf, used both as noun and verb, the word re¬ 
fers to, or describes, a shot that goes to the left, and 
is contrasted with “slice.”®® 


HOOKER. As used in railroad work, see the C.J.S. 
title Railroads § 1, also 30 C.J. p 458 note 72. 

HOOKLAND. Land plowed and sown every year.®? 

HOOP. A circular band or flattened ring of wood, 
metal, or other material; especially a band of wood 
or metal used to confine the staves of casks, tubs, 
etc., or for any similar purpose.®® 

HOOTCH. As a familiar term for illicit liquor see 
the C.J.S. title Intoxicating Liquors § 13; and as 
distinguished from “corn whisky” see 18 C.J.S. p 
284 note 78. 

HOP. As a noun, a twining Eurasian vine with 
three-lobed or five-lobed leaves and small greenish 
dioecious flowers, the pistillate growing in cones 
or strobiles known as “hops,” widely cultivated in 
America, and sometimes confused with the native 
plant which also yields commercial “hops;” in the 
plural, defined as the ripened and dried pistillate 
cones of this plant, used chiefly to impart a bitter 
flavor to malt liquors, and also in medicine as a ton¬ 
ic and soporific.®® 

As a verb, to move by a quick springy leap, or by 
successive leaps, to spring or jump on one foot;®® 
also to jump on and off.®! 

HOPOON. In old English law, a valley.®2 

HOPE. As a noun, desire accompanied with expec¬ 
tation of obtaining what is desired, or belief that it 
is obtainable; also expectation merely, or pros¬ 
pect.®® The term has been held synonymous with 


75. Black B.D. 

76. Black L.D. 

77. Black L.D. 

“Houy soit U'oi mal y pense” 

Evil be to him who evil thinks.— 
Black L.D. 

78. Black L.D. 

79. Webster New Int.D. 

80. Mo.—Huston v. Quincy, O. & K. 
C. R. Co., 107 S.W. 1045, 1046, 129 
Mo.App. 576. 

81. Mo.—Dean v. St. Louis Wooden- 
ware Works, 80 S.W. 292, 294, 106 
Mo.App. 167. 

88. Minn.—State v. Palmer, 288 N. 
W. 160, 164, -206 Minn. 185, 

83. Century D. 

84. Del.—State ex rel. Green v. 
Holzmueller, Del., 5 A.2d 251, 256, 
1 Terry 16. 

85. Century D. 

As a word not actionable per se since 
it need not impute stealing see the 
C.J.S. title Libel and Slander § 70, 
also 36 C.J. p 1207 note 79. 


86. Mo.—Page v. Unterreiner, App., 
106 S.W.2d 528, 532. 

87. Black L.D. 

88. Century D. 

Phrases construed 

(1) “Hoop iron,'' a term which 
may include not only hoop iron in 
strips as it comes from the rolls, in 
which form it is usually bought and 
sold, but also all hoop iron not 
changed by manufacture into a new 

j and distinct article.—Kennedy v. 
Hartranft, C.C.Pa., 9 F. 18, 19. 

(2) “Hoop net” or “barrel net” as 
distinguished from “trammel net” see 
Fish § 1. 

(3) “Hooplike vibrations,” a tech¬ 
nical term given to the inharmonic 
sounds emitted by tubular bells with¬ 
out a stiffening or loading device.— 
Durfee v. Bawo, C.C.N.Y., 118 F. 853, 
854. 

89. Webster New Int.D. 

Phrases construed 

(1) “Hop ale” or “hop jack” see 3 
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C.J.S. p 511 note 18 and 10 C.J.S. p 
226 note 51. 

(2) “Hop beer.”—State v. McCaf- 
ferty, 63 Me. 223, 224. 

(3) “Hop cloth.”—Corbitt & Mac- 
leay Co. v. U. S., C.C.Or., 153 F. 648, 
«52. 

(4) “Hop tea” and “hop tea tonic,” 
see Beer 10 C.J.S. p 227 note 52. 

90. Webster New Int.D. 

91. Mo.—Raming v. Metropolitan St 
R. Co., 57 S.W. 268, 269, 157 Mo. 
477. 

“Hop cars” 

A colloquialism meaning to jump 
on and off cars while in motion.— 
Raming v. Metropolitan St R. Co., 57 
S.W. 268, 269, 157 Mo. 477. 

92. Black L.D. 

93. Webster New IntD. 

Phrase construed 

“Hope of benefit.”—^Arvinger v. 
State, 143 S.E. 439, 440, 38 Ga.App. 
203. 



41 C.J. S. 


HOPE--EOEN 


“desire” see 26 C.J.S. p 1242 note 2, and has been 
compared with and distinguished from ‘^instrue- 
tion”94 

In old English law, a valley. 9 5 

As a verb, to desire with expectation or with be¬ 
lief in the possibility of obtaining.96 Sometimes an 
equivalent of “to admonish” see 2 C.J.S. p 362 note 

r. 

As a precatory rather than a mandatory word 
when used in a will see the C.J.S. title Wills § 602, 
also 30 C.J. p 458 note 85, and 69 C.J. p 78 note 74- 
p 79 note 93. 

hopeless insolvency and HOPELESSLY 

INSOLVENT. See Banks and Banking §§ 486, 
489 b. 

HOPPER. A mechanical device for the purpose of 
feeding or conducting a substance from one position 
to another.97 

HOPPO. A Chinese term for a collector; also an 
overseer of commerce.98 

HORA. Latin, an hour, or the hour.99 

HORA NON EST MULTXJM DE SUBSTANTIA 
NEGOTII, LICET IN APPELLO DE EA AM- 
QUANDO FIAT MENTIO.i 


HORCA. In Spanish law, an ancient instrument of 
execution which the Royal Cedula of April 28, 1832 
abolished.^ 

HORDA. In old records, a cow in calf.^ 

HORDERA. In old English law, a treasurer.^ 

HORDERIUM. In old English law, a hoard, a treas¬ 
ure, or repository.5 

HORDEUM. In old records, barley.^ 

HORIZONTAL. Being on a level; not vertical or 
inclined.'^ 

HORN. One of the processes borne on the head of 
many ungulate mammals and used chiefly as weap¬ 
ons of offense or defense.^ 

In a particular connection, the term has reference 
only to horns which protrude through the skin and 
which can be seen.9 

In old Scotch practice, a kind of trumpet used in 
denouncing contumacious persons, rebels and out¬ 
laws ; it was done with three blasts of the horn by 
the king’s sergeant. This was called “putting to the 
horn;” and the person so denounced was said to be 
“at the hom.”^9 

Phrases in which the word occurs are set out in 
the note.^^ 


See also Criminal Law § 825 as im¬ 
proper inducement for confession. 

94. N.J.—Condit v. Reynolds, 49 A. 
540. 541, 66 N.J.Law 242. 

95. Black L.£). 

9€k Webster New Int.D. 

97. U.S.—Carter Mach. Co. v. Hanes, 
N.C., 78 F. 346, 348, 24 C.C.A. 128. 

Phrases construed 

(1) “Hopper barge," described as a 
vessel or ship used for carrying men 
and mud. the mud being received 
from a dredging machine and car¬ 
ried out to deep water.—Cope v. Val¬ 
letta Dry-Dock Co., La., 7 S.Ct. 336, 
338, 119 U.S. 625, 30 L.Ed. 501. 

(2) “Hopper bottoms,” as a type of 
railroad gravel car, see the C.J.S. ti¬ 
tle Railroads § 1, also 30 C.J. p 458 
note 88. 

98. Black L.D. 

99. Black L.D. 

Phrases defined 

(1) “Hora aurorae,” in old English 
law, the morning bell; just as ”ig- 
nitegium” or “coverfeu,” curfew, was 
the evening bell.—Black L.D. 

(2) “Horse juridicse” or “horse ju- 
dicise,” judicial or juridical hours, 
that is, the hours during which the 
judges sat in court to attend to ju¬ 
dicial business.—^Black L.D. 


1 . A maxim meaning “The hour is 
not of much consequence as to the 
substance of business, although in 
appeal it is sometimes mentioned.”— 
Black L.D. 

Applied in Egerton v. Morgan, 1 
Bulstr. 69, 82, SO Reprint 770. 

& Escriche Diccionario. 

<<Horca y cuchillo” 

The symbols of criminal jurisdic¬ 
tion.—^Escriche Diccionario. 

3. Black L.D. 

4. Black L.D. 

5. Black D.D. 
e. Black D.D. 

<<Hordeu2n palmale’^ 

Beer barley, as distinguished from 
common barley which was called 
“hordeum quadragesimale.”—Black 
L.D. 

7- Century D. 

Phrases construed 

(1) “Horizontal assessment,” de¬ 
scribed as one levied in a flat amount 
or percentage, and without regard to 
whether or not it was a just propor¬ 
tion of the losses and expenses which 
occurred during the life of each mu¬ 
tual insurance policy.—In re Wiscon¬ 
sin Mut. Ins. Co., 6 N.W.2d 330, 333, 
241 Wis. 394—Davis v. Oshkosh Up¬ 
holstery Co., 52 N.W. 771, 774, 82 
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Wis. 488. See also the C.J.S. title 
Insurance. 

(2) “Horizontal price-flxing con¬ 
tracts,” defined as contracts between 
producers or between wholesalers or 
between retailers as to sale or re¬ 
sale prices, and distinguished from 
“vertical price-fixing contracts.”— 
Seagram-Distillers Corporation v. 
Old Dearborn Distributing Co., 2 N. 
E.2d 940, 94'2, 363 Ill. 610. 

(3) “Horizontal reduction,” defined 
as a uniform reduction made by a 
carrier in transportation charges.— 
Steenerson v. Great Northern R. Co., 
62 N.W. 826, 829, 60 Mmn. 461. 

8. Webster New Int.D. 

9. Vt.-—State v. St. John, 59 A. 826, 
827, 77 Vt. 175. 

Horns and horn 'parts or products 
within tariff free list see Customs 
Duties § 73 note 76. 

10. Black L.D. 

11. Phrases construed 

(1) “At the horn” see supra note 
10 . 

(2) “Horn book” or “horn-book,” 
a book explaining the rudiments of 
any science or branch of knowledge; 
a primer.—Black L.D. 

(3) “Horn-book law,” a colloquial 
designation of the rudiments or most 
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HORNG-ELD. Sazon, in old English law, a tax paid 
on horned beasts.^2 

HORNING. A peculiar process by which a Scotch¬ 
man, absent beyond the seas, was summoned to 
court; it consisted in blowing a horn at the cross 

of Edinburgh.13 

HORNS WO GGLE. A slang word which has been 
defined as meaning to beat, bedevil, overcome, or tri¬ 
umph over. 

HORREUM. Latin, a place for keeping grain, a 
granary; also a place for keeping fruits, wines, and 
goods generally, hence a storehouse.i^ 

HORRO. In Spanish law, an emancipated slave.i® 

HORS. Law French, out, out of, or without.i^ 

HORSE. A broad term relating to the genus 


'^equus”,is which has been said to mean, generieally, 
the animal simply, including all variations of age 
sex, and conditions; and so defined as any animal of 
the genus equus, a quadmped of the genus equus, 
a neighing quadruped used in war, draught, and car¬ 
riage.!^ The term as nomen generalissimum may 
embrace within its meaning a colt, a filly, a gelding, 
a jackass, a mare, a mule, an ass, or a stallion.20 
Particularly, or in a quasi-generic sense, the term is 
used to indicate the male, as distinguished from the 
female;21 and in a popular sense, to denote a cas¬ 
trated male, in contradistinction to a stallion.22 
sense in which the word is intended to be employed 
is governed by the general rules of interpretation, 
and its meaning will, therefore, often be controlled 
by the context of the particular instrument's or 

statute.24 

Under particular circumstances, “horse” may be 
interchangeable, or synonymous, with “mule”25 and 


familiar principles of law.—Black L. 
D. 

(4) “Horn chain,'* a term which 
may be applied to a chain which is 
made partly of horn and partly of 
hoof.—Swett V. Shumway, 102 Mass. 
365, 368, 3 Am.R. 47. 

(5) “Horn tenure,” in old English 
law, tenure by cornage, that is, by 
the service of winding a horn when 
the Scots or other enemies entered 
the land, in order to warn the king’s 
subjects; a species of grand ser- 
jeanty.—^Black L.D. 

(6) “Horn with horn” or “horn un¬ 
der horn,” the promiscuous feeding 
of bulls and cows or all horned 
beasts that are allowed to run to¬ 
gether upon the same common,— 
Black Li.D. 

(7) “Putting to the horn” see su¬ 
pra note 10. 

12. Black L.D. 

13- Conn.—Fisher v. Fielding, 34 A. 
714, 728, 67 Conn. 91, 52 Am.S.H. 
270, 32 L.R.A. 236. 

14. Tex.—United States Fidelity & 
Guaranty Co. v. Rochester, Civ. 
App., '281 S.W. 306, 314. 

ninstrative phrase 

"Hornswoggle this widow out of a 
verdict.”—United States Fidelity & 
Guaranty Co. v. Rochester, supra. 

15. Black L.D. 

13. Escriche Diccionario. 

17. Black L.D. 

See also Dehors 26 C.J.S. p 685 notes 
66 - 68 . 

‘^aors de son fee” 

Literally, “Out of his fee;” the 
name of a Norman French plea, 
which, in old English pleading, raised 
the issue whether or not the ten¬ 
ant's goods were out of the jurisdic¬ 
tion of the remedy by distress by be¬ 


ing out of the fee of the landlord, 
tantamount to the tenant's saying “I 
am no longer your tenant and am 
with my goods out of your land.”— 
Mather v. Wood, 12 Pa.Co. 3, 4. 
Other phrases defined 

(1) “Hors* pris,” except, literally 
translated by the Scotch as "out tak¬ 
en.”—Black L.D. 

(2) “Hors wealh,” in old English 
law, the wealth, or Briton who had 
care of the king's horses.—Black L. 
D. 

(3) “Hors weard,” in old English 
law, a service or corvee, consisting 
in watching the horses of the lord.— 
Black L.D. 

la Ga.—Brown v. State, 13 S.B. 20, 
86 Ga. 633. 

30 C.J. p 458 note 99. 

19. Okl,—Ex parte Hancock, 66 P.2d 
954, 955, 61 Okl.Cr. 167, quoting 
Corpus Jnris. 

30 C.J, p 459 notes 1-4. 

Conunonulaw meaning 

Cal.—People v, Pico, 62 Cal. 50, 52. 

30 C.J, p 459 note 1 [a]. 

In zoology 

The horse is a species of the genus 
equus. This genus, according to 
modern naturalists, consists of six 
distinct, although nearly allied, spe¬ 
cies, namely, the horse, the dzeg- 
githia, the ass, the quagga, the 
mountain zebra, and the zebra of the 
plains.—Smythe v. State, 17 Tex.A, 
244, '251. 

20. Okl.—Ex parte Hancock, 66 P.2d 
954, 955, 61 OkLCr. 167, quoting 
Corpus Juris. 

30 C.J. p 459 notes 5-13. 

21. Mont.—State v. McDonald, 24 P. 
628, 6'29, 10 Mont. 21, 24 Am.S.R. 
25. 


Tex.—Owens v. State, 38 Tex. 557 
558. 

22. Mont.—State v. McDonald, 24 P. 
628, 629, 10 Mont. 21, 24 Am.S.R. 
25. 

23. Kan.—Golden v. Cockrill, 1 Kan. 
259, 266, 81 Am.D. 510. 

30 C.J. p 459 note 16. 

Its meaning may be restricted by 
contract 

Mo.—Richardson v. Chicago & A. R. 

Co., 50 S.W. 782, 785, 149 Mo. 311. 
N.C.—Miller v. Hahn, 84 N.C. 226, 
229. 

24. Tex.—Jordt v. State, 31 Tex, 571, 
572, 98 Am.D. 550. 

■30 C.J. p 459 note 17. 

Meaning enlarged by statute 

The term, as used in a statute ex¬ 
empting “one horse” from execution, 
includes the saddle, bridle, martin¬ 
gale, and everything absolutely es¬ 
sential to the beneficial enjoyment of 
the horse.—Cobbs v. Coleman, 14 Tex 
594, 598. 

See also Exemptions § 54. 

Meaning restricted in statutes 
Ga.—Taylor v. State, 44 Ga. 263, 264. 
Ind.—Thrasher v. State, 6 Blackf. 
460. 

Kan.—State v. Buckles, '26 Kan. 237, 
241. 

Minn.—State v. Ost, 152 N.W. 866, 
129 Minn. 520. 

Mont.—State v. McDonald, 24 P. 628, 
629, 10 Mont. 21, 24 Am.S.R. 25. 

Pa.—Commonwealth v. Davidson, 4 
Pa.Dist. 172, 173. 

Tex.—Lunsford v. State, 1 TexA. 

448, 451, 28 Am.R. 414. 

30 C.J. p 459 note 8 [a]. 

25. Okl.—Ex parte Hancock, 66 P* 
2d 954, 955, 61 Okl.Cr. 167, quoting 

Corpus Juris. 
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“stallion.”^® Under others it has been distinguished 
from, or held not synonymous with, “colt” see 15 
C.J.S. p 239 note 34, “filh^” see 36 C.J.S. p 760 note 

65, “jack,“mare,”28 “pony,”29 and “stallion.”80 

As included by the term “cattle” see 14 C.J.S. p 
37 notes 91-93; and used as a mining term see the 
C.J.S. title Mines and Minerals § 3, also 30 C.J. p 
459 note 25. For references to other particular us¬ 
es or specific applications of the word see 30 C.J. 
p 458 note 98 and consult the Descriptive-Word In¬ 
dex. 

Phrases employing the word are listed in the 
note.®^ 

HORSEBACK. As a mining term see the C.J.S. ti¬ 
tle Mines and Minerals § 3, also 30 C.J. p 459 note 
26. 


HORSEMANSHIP. The act or art of riding, train¬ 
ing, or otherwise dealing with horses.22 

HORSEPLAY. A sportive act.^® 

As causing injuries which may, or may not, be 
compensable see the C.J.S. title Workmen's Compen¬ 
sation Acts § 225, also 71 C.J. p 681 note 19-p 685 
note 37. 

HORSESHOE. A shoe for a horse, consisting com¬ 
monly of a narrow plate of iron bent into a form 
somewhat resembling the letter U, so as to accommo¬ 
date itself to the shape of the horse's foot.34 

HORTICULTURAL. Pertaining to the culture of 

gardens. 2 5 


26. Mont.—State v. McDonald, 24 P. 
628, 629, 10 Mont. 21, 24 Am.S.R. 
25. 

30 C.J. p 459 note 17 [a]. 

27. Mo.—Richardson v. Chicago & A. 
Ry. Co., 50 S.W. 782, 785, 149 Mo. 
311. 

28. N.C.—Miller v. Hahn, 84 N.C. 
226, 229. 

29. “Pony” not synonymous 

Although a “pony” is defined by 
Webster to be a “small horse,” the 
terms “horse” and “pony” are not, in 
common usage and acceptation, syn¬ 
onymous or convertible terms; but, 
on the contrary, the term “pony” is 
used to distinguish from horses in 
general a peculiar breed, having well 
known and strongly marked char¬ 
acteristics.—Golden v. Cockrill, 1 
Kan. 259, 266, 81 Am.D. 510. 

30. Mont.—State v. McDonald, 24 P. 
628, 629, 10 Mont. 21, 24 Am.S.R. 
25. 

31. Phrases constmed 

(1) “Electric horse power” see the 
C.J.S. title Weights and Measures 
§ 1, also 68 C.J. p 152 note 64 [b]. 

(2) “Horse beast” see 10 C.J.S. p 
220 note 84. 

(3) “Horse-drawn vehicle” com¬ 
pared with “car” see 12 C.J.S. p 1139 
note 90. 

(4) “Horse game,” also called 
“rush,” a species of horseplay 
which consists in picking a victim in 
advance, when the others form in a 
line, each one in the rear pushing 
the one in advance of him, and so on 
through the line until the one to be 
“rushed,” who knows nothing of 
what is coming, is rushed upon by 
the one in his rear, and pushed or 
rushed.—Markley v. Whitman, 54 N. 
W. 763. 95 Mich. 236, 35 Am.S.R. 558, 
20 L.R.A. 55. 

(5) “Horse Guards,” in Great Bri¬ 
tain, the directing T>ower of the mili¬ 


tary forces of the kingdom. The 
commander in chief, or general com¬ 
manding the forces, is at the head 
of the department It is subordinate 
to the war office, but the relations be¬ 
tween them are complicated.—Black 
L.D. 

(6) “Horse plea,” a plea treated as 
a nullity.—Beale v. Commonwealth, 

7 Watts, Pa., 183, 189. 

(7) “Horse power” defined and dis¬ 
tinguished from “pounds pressure” 
see the C.J.S. title Weights and 
Measures § 1, also 68 C.J. p 152 note 
•64. 

(8) “Horse racing” see Gaming §§ 
1, 86 d. 

(9) “Horse railroad” and “horse 
railroad track” see the C.J.S. title 
Street Railroads § 1, also 30 C.J. p 
460 notes 30, 31. 

(10) “Horse’s neck,” generally a 
nonalcoholic drink of ginger ale 
served in a tall glass with the rind 
of a lemon, peeled spiral fashion, 
suspended from the lip of the glass 
and curled inside; if the customer 
asks for a “collar” liquor is added 
in varying quantities.—Isakson v. 
State, 296 N.W. 192, 195, 70 N.D. 
505. 

(11) “Horse species,” a term which 
includes a colt, a filly, a gelding, a 
mare, a stallion; in short, a horse, 
and nothing more or less.—Smythe v. 
State, 17 Tex.A. 244, 251. 

(12) “Net horse power” as distin¬ 
guished from “theoretical horse pow¬ 
er” see the C.J.S. title Weights and 
Measures § 1. 

(IS) “One gray horse colt” see 15 
C.J.S. p 239 note 35. 

(14) “Race horse” a horse bred or 
kept for racing.—^Webster New Int.D. 
—51 C.J. p 366 note 30. 

(15) “Racing of horses” as com¬ 
pared with “trotting” or “trotting 
horses.” 


Me.—Ellis V. Beale, 18 Me. 337, 339, 
36 Am.D. 726. 

KT.—Van Valkenburgh v. Torrey, 7 
Cow. 252, 255. 

See also Gaming, § 86 d, within gam¬ 
ing statutes. 

(16) “Work horse” or “work hors¬ 
es,” as referring to an equine animal 
which can be rendered fit for service, 
as well as one in actual use, and 
as including mules. 

Ky.—^Winfrey v. Zimmerman, 8 Bush 
587, 588. 

La.—McBlveen v. Goings, 41 So. 229, 
116 La. 977, 114 Am.S.R. 574. 

See also Beast 10 C.J.S. p 220 note 
88, as equivalent to “work beast.” 

32. Webster New Int.D. 

**Peats of horsemanship” 

The phrase is not applicable to an 
exhibition of feats of horses, such 
as horse racing on a driving track, 
since it refers to feats of the riders, 
not of the horses.—U. S. v. Buffalo 
Park, C.C.N.T., 24 P.Cas.No.14,681, 16 
Blatchf. 189, 191. 

33. Ky.—Rex-Pyramid Oil Co. v. 
Magan, 153 S.W.2d 895, 897, 287 
Ky. 459. 

34. Century D. 

Phrases 

(1) “Horseshoe calk,” described as 
a bit of iron or steel, not intended 
for display, but for an obscure use, 
and adapted to be applied to the shoe 
of a horse for use in snow, ice, and 
mud.—Rowe v. Blodgett & Clapp Co., 
C.C.Conn., 103 F. 873, 874. 

(2) “Horseshoe district” see 27 C. 
J.S. p 366 note 2. 

35. Century D. 

Phrases 

(1) “Horticultural or nursery la¬ 
borers” as included within the term 
“farm laborer” see Farm 35 C.J.S. p 
750 in Pocket Parts. 
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HORTICULTUItE. As included in, and defined as 
a branch of, agriculture see Agriculture § 1 note 5, 
and Pocket Parts. 

HORTUS. Latin, in the civil law, a garden.36 

Hose, a flexible tube or pipe for conveying a flu¬ 
id to a required point, as water for the service of a 
Are engine, for watering a garden, ete.37 

HOSIERY. Hose of all kinds for the foot and leg; 
the whole class of goods in which a hosier deals 
a term of more general signification than "stock¬ 
ings.” ^ 9 

HOSPES. A Latin word, used among the Romans, 
designating the owner of a mansion having on ei¬ 
ther side of it apariments for the entertainment of 
strangers; also the guest received by bh-n .40 

HOSPIOIO. In Spanish law, hospice or asylum. 


the term being one which may include the ideas ex¬ 
pressed by the words, hospital, orphanage, and 
school.'^ 1 

HOSPITAL. The term is defined in Hospitals § 1. 
Phrases in which the word occurs are set out in 

the note.42 

HOSPITALIZATION. The term refers to the fa¬ 
cilities of a hospital for the treatment and cure of 
illness and injury;43 and has been defined as the 
placing of a sick person in a hospital for care and 
treatment by those in charge.^^ 

HOSPITALLERS. The knights of a religious or¬ 
der, so called because they built a hospital at 
Jerusalem wherein pilgrims were received. By the 
statute 32 Henry VIII e 24 all their lands and goods 
in England were given to the sovereign.45 


(2) “Horticultural products,” 

classified g-enerally as fruits, flowers 
and vegetables. 

Kan.—State ex rel. Boynton v. Wheat 
Farming Co., 22 P.2d 1093, 1098, 137 
Kan. 697. 

Wash.—Northern Cedar Co. v. 
French, 230 P. 837, 846, 131 Wash. 
394—Maxwell v, Lancaster, 143 P. 
157, 159, SI Wash. 602. 

36. Black L.D. 

37. Century D, 

Phrases 

(1) “Rubber hose,” defined as a 
flexible tubing of indefinite length, 
open at both ends, and thus distin¬ 
guished from “pneumatic tire.”— 
Dodge V. Porter, C.C.Mass., 98 F. 624, 
627. 

(2) “Web hose,” a hollow structure 
for the transmission of water, al¬ 
though, when water is not flowing 
through it, it may lie perfectly flat, 
and be folded upon itself, with no 
suggestion of a tube about it.—Ferry 
V. Waring Hat Mfg. Co., C.C.N.Y., 129 
P. 389, 392. 

SS. Century D. 

“Hosiery mill” distinguished from 
“cotton mill” see 20 C.J.S. p 713 
note 46. 


39. U.S.—Hall V. Hoyt, C.C.N.T., 11 
F.Cas.No.5,934. 

In Tariff Act see Customs Duties § 
42 note 96. 

40. N.T.—Cromwell v. Stephens, 2 
Daly 15, 17. 

Hospes generalis—a great cham¬ 
berlain.—Black L.D. 

41. Escriche Diccionario. 

“Sospicio y hospital” 

Hospice and hospital, a phrase de¬ 
scriptive of houses destined to shel¬ 
ter and receive wanderers and poor 
persons, to raise and educate chil¬ 
dren without homes and to cure sick 
people who lack means.—Serralles v. 
De Damas, 18 Puerto Rico 484, 488. 

42. Phrases construed 

(1) “Cottage Hos'pital,” used as a 
proper name applied to an institution 
held to be one of purely public char¬ 
ity.—Hennepin County v. Gethsem- 
ane Church, 8 N.W. 595, ‘596, 27 Minn. 
460, 38 Am.R. 298. 

(2) “Hospital haste” in soliciting 
retainers.—Louisville Bar Ass'n v. 
Hubbard, 139 S.W.2d 773, 775, 282 
Ky. 734. 

(3) “Hospital orderly,” primarily a 
male attendant in a hospital who is 


charged with maintenance of order 
and cleanliness, and of giving menial 
service and personal attention; and 
he remains merely an orderly when 
he is placed in a supervisory posi¬ 
tion with respect to the others of the 
class, provided he remains obliged to 
perform the common services of the 
class.—Mayor and Council of City of 
Baltimore v. Trunk, 190 A, 756, 758, 
172 Md. 35. 

(4) “Private hospitals” see the C.J. 
S. title Hospitals § 1, definition; § 3, 
establishment and maintenance of; 
§ 5, regulation and supervision; § 
8, liabilities; also 30 C.J. p 462 notes 
14, 15, p 463 notes 30, 31, p 464 notes 
45-47, p 465 note 80-p 466 note 93. 

(5) “Public hospitals” see the C. 
J.S. title Hospitals § 1, definition; § 
4, establishment and maintenance; 
§ 5, regulation and supervision; § 
8, liabilities; also 30 C.J. p 462 notes 
12, 13, p 463 notes 24—29, p 464 notes 
38-44, p 465 notes 75-79. 

43. Mo.—State v. Kelly, App., 142 
S.W.2d 1091, 1095. 

44. Tex.—Edwards v. West Texas 
Hospital, Civ.App., 89 S.W.2d 801, 
815. 

45. Black L.D. 
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HOSPITALS 

This Title includes institutions for cure of persons sick, wounded, insane or otherwise afficted, 
whether founded or maintained by private means, or in part or wholly by government; 
maintenance, regulation and management of such institutions; and rights, duties, powers, and la i ities 
of managers and other officers, etc., thereof. 

IVIatters not in this Title, treated elsewhere in this work, see Descriptive-Word, Index 
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§ 1. Definitions and Distinctions 

A hospital Is an Institution for the reception and care 
of sick, wounded, infirm, or aged persons. 

The word “hospital’* is used in many senses.^ 
Ordinarily a hospital is an institution for the re¬ 
ception and care of sick, wounded, infirm, or aged 
persons.^ A naked building is not a hospital; it 
requires the essential equipment to make it such.^ 
The ordinary meaning of the word “hospital” does 
not include “home for the aged.”^ 

An asylum as the substantial equivalent of a hos¬ 
pital is discussed in Asylums § 1, and a “charitable 
hospital” is defined and a hospital is considered as 


charitable institution in Charities § 7 e. 

A sanitarium is a sanatorium, and a sanatorium 
is a hospital.5 In ordinary acceptation, a sanitari¬ 
um is an institution for the medical treatment of 
sick persons, as well as for ministering to related 
needs of the patients.® A sanitarium is a health 
station or retreat also a boarding-house or other 
place where patients are kept and medical and sur¬ 
gical treatment given.® 

‘^Dispensary” distingtiisJied. “Hospital,” as stated 
in 30 C.J. p 462 note 11, is a word of wider and 
more variable meaning than a dispensary, the main 
purpose of which is the distribution of medicine.® 


1. Iowa.—Hull Hospital v. Wheeler, 
250 KW. 637, 638, 216 Iowa 1394, 
citing CorptLS Juris. 

Wis.—Kuglich V. Fowls, 186 N.W. 

188, 176 Wis. 60. 

FermaiLeut hospital 
A hospital which is in a continu¬ 
ing and lasting condition is “perma¬ 
nent” in the ordinary sense of the 
word.—Atwater v. Russell, 51 N.W. 
629, 49 Minn. ’57, application to tax 
cost. 52 N.W. 26, 49 Minn. 57. 

2. Iowa.—^Hull Hospital v. Wheeler, 
250 N.W. 637, 639, 216 Iowa 1394, 
citing Corpus Juris. 

30 C.J. p 462 note 2. 

Other definitions 

(1) “An institution for the recep¬ 
tion, care, and medical treatment of 
the sick or wounded; also the build¬ 


ing used for that purpose.”—^Noble v. \ 
First Nat. Bank of Anniston, 1 So. 
2d 289, 290, 241 Ala. 85. 

(2) In common usage a hospital is 
an institution which is maintained 
for the purpose of providing a place 
to which persons may resort for med¬ 
ical or surgical treatment.—^Frax 
Realty Co. v. Kleinert, 205 N.T.S. 728, 
729, 123 Misc. 455. 

(3) Further definitions see 30 C.J. 
p 462 note 2 [a]. 

Where medicine practiced by physi¬ 
cians 

A hospital is a place where medi¬ 
cine is practiced by physicians.— 
Daly's Astoria Sanatorium v. Blair, 
291 N.T.S. 1006, 161 Misc. 716. 

3. Ark.—Railey v. City of Magnolia, 
126 S.W.2d 273, 275, 197 Ark. 1047. 
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4. N.T.—Frax Realty Co. v. Klein¬ 
ert, 205 N.T.S. 728, 123 Misc, 455. 

5. Tex.—^Washington Fidelity Nat. 
Ins. Co. V. Smith, Civ.App., 80 S. 
W.2d 413, 416. 

6. Tex.—Republic Reciprocal Ins. 
Ass'n V. Colgin Hospital & Clinic, 
65 S.W.2d 286. 123 Tex. 31. 

7. Ga—City of Atlanta v. Blackman 
Health Resort, Inc., 113 S.E. 545, 
548, 153 Ga. 499. 

8. Ga.—City of Atlanta v. Blackman 
Health Resort, Inc., supra. 

56 C.J. p 126 note 40. 

9. Not used synonymously 
Words “dispensary” and “hospital” 

held not to have been used synony¬ 
mously in statute which defines each. 
—Burke v. John Hancock Mut. Life 
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Hotel** distinguished. The distinction between 
a hotel and a hospital is that a guest journeys to a 
hotel for entertainment, while a patient goes, or is 
carried, to a hospital for treatment and nursing.^® 
At an ancient time, the word “hospital” signified an 
institution known as an inn, but the word soon 
ceased to mean an inn, and at a very early date 
became known as a place ^ where patients were 
nursed and treated medically.^ A hospital, howev¬ 
er, has been said to be a specialized hotel where the 
sick or infirm in body or mind may be treated by 
physicians expressly or impliedly employed by 

them.^2 

Infirmary. The word “infirmary” is but another 
name for a type of hospital place where the 
infirm or sick are lodged and nursed gratuitously or 
where patients who are not resident are treatedA^ 

Private hospital. A private hospital is one found¬ 
ed and maintained by private persons or a corpora¬ 
tion, the state or municipality having no voice in 
the management or control of its property or the 
formation of rules for its government.^^ 

Public hospital. A hospital created and endowed 
by the government for general charity is a public 
corporation and a public hospital may be defined 


in general as an institution owned by the public and 
devoted chiefly to public uses and purposesA^ 

§ 2. Establishment and Maintenance 

The establishment of hospitals is a proper subject 
of regulation, and such power of regulation usually is 
granted to municipalities. 

The legislatures may, and often do, regulate the 
establishment and maintenance of hospitals.^® The 
construction and erection of buildings to be used as 
sanitariums or hospitals are proper subjects of reg- 
ulation.20 It may be required that hospital buildings 
be constructed of noninflammable material.^l The 
consent of the local authorities may be made neces¬ 
sary to the lawful establishment of hospitals for the 
treatment of contagious diseases within the limits 
of the locality; and, where such is the case, the 
proceedings must conform to the requirements of 

the statute.22 

Municipal corporations may, within certain lim¬ 
its, regulate and control the establishment and main¬ 
tenance of hospitals and sanitariums.^^ The exer¬ 
cise of such power must be reasonable,24 not arbi- 
trary,25 and must not unlawfully invade private 
rights.2® No fixed rule can be laid down as to the 
extent to which the power may be exercised, and 


Ins. Co„ 195 X.E. '507, 509, 290 Mass. 
299. 

10. Iowa.—Hull Hospital v. Wheel¬ 
er, 250 N.W. 637, 216 Iowa 1394. 

11. Iowa.—Hull Hospital v. Wheel¬ 
er, 250 N.W. 637, 638, 216 Iowa 
1394, citing CJorpus Juris. 

30 C.J. p 462 note 2 [b]. 

12. N.T.—^Daly’s Astoria Sanatorium 
V. Blair, 291 N.Y.S. 1006, 161 Misc. 
716. 

13. U.S.—Irwin v. Swinney, D.C.Mo., 
44 F.2d 172, affirmed, C.C.A., Gos¬ 
sett V. Swinney, 53 F.2d 772, cer¬ 
tiorari denied 52 S.Ct. 497, 286 U. 
S. 545, 76 L.Ed. 1282. 

14. U.S.—Irwin v. Swinney, supra. 

31 C.J. p 1182 note 50. 

15. Ill.—Olander v. Johnson, 258 Ill. 
A'pp. 89. 

30 C.J. p 462 note 14. 

Houstock hospital corporation, di¬ 
rectors of which served without pay, 
and which was subject to visitation, 
inspection, and supervision by board 
of charities, although exempt from 
taxation and from liability for neg¬ 
ligence to patients, is private corpo- 
ratiom—Van Campen v. Clean Gen¬ 
eral Hospital, 205 N.Y.S. 554, 210 
App.Div. 204, affirmed 147 Ne' 219 
239 N.Y. 615. 

Public charity 

A hospital established and main¬ 
tained by donations is a private cor¬ 
poration, although it is a public char-, 


ity. By way of contrast, a veterans' 
hospital, established and maintained 
by the government, is a public hospi¬ 
tal.—Strauss v. Marlboro County 
General Hospital, 194 S.E. 65, 185 
S.C. 425, 

16. W.Va.—^Hogan v. Clarksburg 
Hospital Co., 59 S.E. 943, 63 W.Va. 
84, 

30 C.J. p 462 note 15. 

17. W.Va.—^Hogan v. Clarksburg 
Hospital Co., supra. 

30 C.J. p 462 note 12. 

Established by communities 

Under some statutes hospitals may 
be established by certain municipal¬ 
ities and they are public hospitals.— 
Van Campen v. Clean General Hospi¬ 
tal, 205 N.Y.S. 554, 210 App.Div. 204, 
affirmed 147 N.E. 219, 239 N.Y. 615. 

18. Ill.—Olander v. Johnson, 258 Ill. 
App. 89. 

30 C.J. p 462 note 13. 

Appropriation to other use 
A municipal corporation has no 
proprietary rights distinct from trust 
for the public in its hospitals, but 
it holds them for public use, and to 
no other use can they be appropri¬ 
ated without special legislative sanc¬ 
tion.—^American Dock Co. v. City of 
New York, 21 N.Y.S.2d 943, 174 Misc. 
813, affirmed 26 N.Y.S. 2d 704. 261 
App.Div. 1063, affirmed 36 N.E.2d 
696, 286 N.Y. 658, 

19. Wash.—Shepard v. Seattle, 109 
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P. 1067, 59 Wash. 363, 40 L.R.4., 
N.S., 647. 

30 C.J. p 463 note 16. 

20 . Ga.—Blackman Health Resort v. 
City of Atlanta, 107 S.E. 525 151 
‘Ga. 507. 

30 C.J. p 463 note 18. 

21. Ga.—Brigham v. Dublin, 108 S. 
E. 532, 152 Ga, 167. 

22. N.Y.—People v. Biggs, 156 N.Y. 
S. 1038, 171 App.Div. 373. 

30 C.J. p 463 notes 19, 20. 

23. Ga.—Brigham v. Dublin, 108 S. 

B. 532, 152 Ga. 167—Blackman 

Health Resort v. Atlanta, 107 S.E. 
525, 151 Ga. 507. 

43 C.J. p 387 note 15. 

24. Cal.—Ex parte Whit well, 32 P. 
870, 98 Cal. 73. 

H.C.—Chevy Chase Sanatorium v. 
District of Columbia, 46 App.D.C. 
558. 

Connection with sewers 

In the exercise of the power to 
regulate, the municipal corporation 
may require hospitals harboring pa¬ 
tients suffering from infectious or 
contagious diseases to connect with 
the public sewers.—Shepard v. Seat¬ 
tle, 109 P. 1067, 59 Wash. 363, 40 L. 
R.A.,N.S., 647. 

25. Cal.—San Diego Tuberculosis 
Ass’n V. East San Diego, 200 P. 
393. 186 Cal. 252, 17 A.L.R. 513. 

26. Cal.—Ex parte WhitwelL 32 P. 
870. 98 Cal. 73. 
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each case must be determined on its own particular 
circumstances. Some regulations may be valid and 
others invalid, or they may be valid as to one kind 
of an institution and invalid as to another.27 

g 3^ -- Private Hospitals 

In the absence of statute no legislative permission Is 
necessary for the establishment of a private hospital, but 
the establishment of such hospitals is a frequent subject 
of municipal regulation. The Incorporation of hospitals 
is governed by statute. 

In the absence of a statute so requiring, no leg¬ 
islative authority is necessary for the establishment 
and maintenance of a private hospital.28 

A corporation may conduct a hospital and have 
its officers and employees perform the usual services 
incident to the operation of a hospital.^^ The in¬ 
corporation of hospitals is a matter of statutory reg¬ 
ulation,^0 and under some statutes the indorsement 
of a state administrative body on the certificate of 
incorporation may be required.^l A certificate of 
incorporation which states that the corporation 
formed thereby is a hospital corporation is not in¬ 
validated by an improper recital that the object of 
the corporation is to maintain a dispensary as well 
as a hospital.22 Under some statutes the articles of 
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incorporation may be amended by a two-thirds vote 
of the stockholders in respect of anything which 
might have been originally provided in such arti- 
cles.33 Whether an amendment is in the interest of 
the corporation, under such a statute, is committed 
to the judgment of the stockholders.^^ 

County aid to private hospitals is discussed in 
Counties § 243. 

By-laws. In general a hospital corporation may 
enact any by-law it deems fit as long as it is not 
contrary to law or public policy,^5 and a provision 
in its by-laws for the enactment of amendments has 
been held to be valid.^e Where the adoption of by¬ 
laws by a hospital corporation is not shown to have 
been violative of statute or contrary to public pol¬ 
icy,^7 such by-laws will not be declared invalid as 
not legally adopted where the business of the cor¬ 
poration has been carried on thereunder for many 
years.^^ Equity has jurisdiction to pass on the va¬ 
lidity of amendments to the constitution of a hos¬ 
pital corporation.^^ 

Municipal regulation of establishment. While 
under certain circumstances municipal corporations 
may require that permits should be obtained for the 
establishment or maintenance of private hospitals,^® 


27. Wash.—Shepard v. Seattle, 109 
P. 1067, 59 Wash. 363, 40 L.R.A.,N. 
S., 647. 

28. La.—^Hutchinson’s Succession, 

36 So. 639, 112 La. 656. 

29. Hospitalization contract 

The assignment of industrial hos¬ 
pitalization contracts by the owners 
of a hospital to a proposed hospital 
corporation which had been organ¬ 
ized to take over the hospital prop¬ 
erty for medical or surgical treat¬ 
ment was not invalid on ground that 
corporation could not engage in prac- j 
tice of medicine or surgery, since 
contracts related to hospital services 
and not strictly medical or surgical 
sei vices, especially where corpora¬ 
tion was never formed, but individu¬ 
al physicians who purchased hospi¬ 
tal were real parties in interest and 
took assignment for their benefit.— 
Johnson v. Stumbo, 126 S.W.2d 165, 
277 Ky. 301. 

Power of incorporated hospital to 
practice medicine see Corporations 
§ 956. 

30. N.Y.—Italian Hospitalization 

Soc. V. State Department of Social 
Welfare, 34 N.T.S.2d 3S5, 178 Misc. 
183. 

31. A court will not substitute its 
judgment for that of the administra¬ 
tive agency refusing such indorse¬ 
ment unless it clearly appears that 
there was an arbitrary or malicious 
exercise of power,—Italian Hospital¬ 


ization Soc. V. State Department of 
Social Welfare, supra. 

32. N.Y.—Matter of Roche, 104 N. 
Y.S. 601, 53 Misc. 1S7. 

30 C.J. p 463 note 31. 

33. Wis.—Milwaukee Sanitarium v. 
Swift, 300 N.W. 760, 238 Wis. 628, 
138 A.L.R. 521. 

34. Wis.—Milwaukee Sanitarium v. 
Swift, supra. 

35. N.Y.—In re Flushing Hospital 
and Dispensary, 41 N.E.2d 917, 288 | 
N.Y. 125, modifying 28 N.Y.S.2d 
155, 262 App.Div. 749, affirming 27 
N.Y.S.2d 207, appeal denied 29 N. 
T.S.2d 151, 262 App.Div. 863, and 
reargument denied 43 N.E.2d 356, 
288 N.Y. 735. 

Determining public policy 

A court in determining whether a 
by-law is violative of public policy 
must consider the facts and circum¬ 
stances surrounding the inception of 
the corporation and the purposes 
sought to be accomplished.—Detroit 
Osteopathic Hospital v. Johnson, 287 
N.W. 466, 290 Mich. 283. 

Membership 

Hospital corporation under its by¬ 
laws held to have no authority to 
refuse membership to qualified appli¬ 
cants.—Steel V. Flushing Hospital 
and Dispensary, 40 N.Y.S.2d '557, 266 
App.Div. 690, affirmed 50 N.E.2d 291, 
290 N.Y. 878. 

36. Character partakes of trust 
The character of a nonprofit hos- 
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pital corporation partakes of the na¬ 
ture of an express trust so that those 
who affiliate subsequent to its or¬ 
ganization and the adoption of by¬ 
laws are bound by conditions there¬ 
by imposed by the original incorpo¬ 
rators in so far as such conditions 
do not conflict with law or the arti¬ 
cles of association.—Detroit Osteo¬ 
pathic Hospital V. Johnson, 287 N.W. 
466, 290 Mich. 283. 

37. Mich.—Detroit Osteopathic Hos¬ 
pital V. Johnson, supra. 

38. Mich.—Detroit Osteopathic Hos¬ 
pital V. Johnson, supra. 

Waiver of defects 

Where affairs of hospital and dis¬ 
pensary corporation were adminis¬ 
tered for seven years in accordance 
with amended by-laws without chal¬ 
lenge to validity of amendments, in¬ 
validity, if any, because of insuffi¬ 
ciency of notice of proposed amend¬ 
ments was “waived.”—In re Flushing 
Hospital and Dispensary, 41 N.E.2d 
917, 288 N.Y. 125, mo-difying 28 N.Y. 
S.2d 155, 262 App.Div. 749, affirming 
27 N.Y.S.3d 207, appeal denied 29 N. 
Y.S.2d 151, 262 App.Div. 863, and re- 
argument denied 43 N.E.2d 356, 288 
N.Y. 735. 

39. Md.—Stevens v. Emerpncy 
Hospital of Easton, 121 A. 475, 142 
Md. 526. 

40. Wash.—Shepard v. Seattle, 109 
P. 1067, 59 Wash. 363, 40 L.R.A., 
N.S., 647. 
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the grant or refusal of the permit cannot be left to 
arbitrary discretion,and the permit can be denied 
only where the erection of a hospital building would 
prove in some way injurious to the public health, 
public safety, or public morals, or public conven¬ 
ience or public comfort.42 A judgment of the may¬ 
or and city council refusing a permit, after a full 
hearing, has been held to be binding and conclu¬ 
sive on the applicant, unless appealed from or 
brought directly before the court for review.43 

While it seems that, under municipal power to 
maintain cleanliness and salubrity, the council may 
prohibit the erection of a private hospital,^^ the 
prohibition of the maintenance anywhere within the 
municipal limits of any hospital for the treatment of 
contagious or infectious diseases has been held to 
be wholly unreasonable and not justified as an ex¬ 
ercise of the police power>5 it has also been held 
that a municipal corporation has no power to pro¬ 
hibit the maintenance of a private asylum for the 
treatment of mild forms of insanity, inebriety, and 
other nervous diseases.^® 

While it has been held that within reasonable lim¬ 
its a municipal corporation may regulate the loca¬ 
tion of hospitals within residential districts,^'^ it al¬ 


so has been held that the prohibition of the mainte¬ 
nance of private hospitals within a residential dis¬ 
trict is not a proper subject of zoning regulation.48 

It has been held that a municipal corporation may 
require that the consent of adjoining property own¬ 
ers be obtained for the establishment and mainte¬ 
nance of a private hospital.^^ 

Rights of stockholders. The stockholders in a 
hospital corporation organized for profit may in¬ 
voke the power of the court against arbitrary and 
unreasonable conduct on the part of the board of 
directors in the accumulation of a surplus in viola¬ 
tion of their rights to the profits of the corpora- 
tion.50 

§ 4. -Public Hospitals 

Provision frequently is made by statute for the con¬ 
struction of public hospitais, and municipal corporations 
usuaiiy are authorized to construct and maintain pubiic 
hospitals. 

Provision frequently is made by statute for the 
construction of public hospitals.^i There must be 
a compliance with constitutional or statutory pro¬ 
visions concerning the manner of establishing and 
maintaining public hospitals.^^ 


Class of persons to Ibe admitted 
An ordinance requiring application 
for permit for the erection of a hos¬ 
pital, infirmary, etc., to state the 
class of persons to be admitted was 
held to apply to so-called tourist and 
health resort, and hence in manda¬ 
mus proceeding evidence whether ap¬ 
plication complied therewith was im¬ 
properly excluded.—City of Atlanta 
V. Blackman Health Resort, 113 S.E. 
545, 153 Ga. 499. 

41. D.C.—Chevy Chase Sanatorium 
V. District of Columbia, 46 App.D. 
C. 558. 

Ind.—Bessonies v. Indianai>olis, 71 
Ind. 189. 

43 C.J. p 388 note 52. 
individual reasons 
It would not be a good reason for 
the refusal of a permit for the erec¬ 
tion of a sanitarium that the mem¬ 
bers of the city council did not in¬ 
dividually want such a building in 
their own neighborhood, and its re¬ 
fusal for such reason would be ar¬ 
bitrary.—City of Atlanta v. Black¬ 
man Health Resort, 113 S.E. 545, 153 
Ga. 499. 

42. Ga.—City of Atlanta v. Black¬ 
man Health Resort, supra. 

43. Ga.—City of Atlanta v. Black¬ 
man Health Resort, supra. 

44. La.—^Milne v. Davidson, '5 Mart. 
N.S. 409, 16 Am.D. 189. 

45- Cal.—San Diego Tuberculosis 
Assoc. V. East San Diego, 200 P 
393. 186 Cal. 252, 17 A.L.R. 513.’ 


46. Cal.—Ex parte Whitwell, 32 P. 
S70, 98 Cal. 73. 

47. Wash.—Shepard v. Seattle, 109 
P. 1067, 59 Wash. 363, 40 L.R.A., 
N.S., 647. 

4i Del.—^Wilmington v. Turk, 129 
A. 512, 14 Del.Ch. 392. 

43 C.J. p 388 note 47. 

Statute not repealed 
Public health Jaw provision author¬ 
izing establishment in towns of hos¬ 
pitals for tuberculosis was not abro¬ 
gated by statute authorizing town to 
enact zoning ordinances so as to per¬ 
mit town to prohibit establishment 
of tubercular hospital.—^Jewish Con¬ 
sumptives’ Relief Soc. v. Town of 
Woodbury, -243 N.T.S. 686, 230 App. 
Div. 228, affirmed 177 N.E. 165, 256 
N.T. 619. 

49. Wash.—Shepard v. Seattle, 109 
P. 1067, 59 Wash. 363, 40 L.R.A., 
N.S., 647. 

50. Utah.—^William Budge Memorial 
Hospital V. Maughan, 3 P.2d 258, 79 
Utah 516, rehearing denied 13 P. 
2d 1119, 79 Utah 516. 

51. Purpose 

Under statutes concerning state 
and county tuberculosis sanatoria, 
prime purpose of establishing sana¬ 
toria is to cure patients afflicted with 
tuberculosis, and protection of pub¬ 
lic from spread of disease is second¬ 
ary.—Milwaukee County v. Oconto 
County, 294 N.W. 11, 235 Wis. 601. , 
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Revenues pledged 
Where statute authorized hospital 
to issue bonds, procure federal loan, 
and pledge certain tax revenues ded¬ 
icated to hospital by statute, subse¬ 
quent statute providing that such 
revenues should be paid to state uni¬ 
versity until needed by hospital to 
repay federal government was held 
not intended to affect provisions for 
security for benefit of purchasers of 
bonds, even though not purchased by 
federal government, in view of fact 
that bonds would be payable to bear¬ 
er, and therefore would be negotiable 
instruments.—State ex rel. Porterie 
v. Charity Hospital of Louisiana at 
New Orleans, 161 So. 606, 182 La 
268. 

Statute held not repealed 

Ark.—Baker v. Hill, 21 S.W.2d 867, 

180 Ark. 387. 
void special statute 

A popular vote for the construe*- 
tion of a tuberculosis hospital for a 
certain county under a void special 
statute was held not to authorize 
construction of a hospital and levy 
of a maintenance tax under general 
laws.—^Armstrong v. Board of Com’rs 
of Gaston County, 117 S.E. 388, 185 
N.C. 405. 

52. Ky.—^Hunter v. City of Louis¬ 
ville, 252 S.W. 119, 199 Ky. 834. 

30 ‘C.J. p 463 notes 24, 25. 

Xilectiou 

The ballot in an election on the 
construction of a public hospital 
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While the power to establish hospitals, pesthous- 
es etc., may be, and sometimes is, granted to mu¬ 
nicipal corporations,5* and the power may in a prop¬ 
er case be enjoyed as part of the municipal police 
power,®^ the power must be expressly or impliedly 
granted.®® It has been held that, where the power 
to do so is expressly granted to certain designated 
classes of municipal corporations it is impliedly 
withheld from a class of municipal corporations to 
which it is not expressly granted.®® Under duly del- 
eo-ated power a municipal corporation may have a 
right to acquire extraterritorial sites for contagious 
disease hospitals or pesthouses.®'^ Ordinarily such 
authority cannot be exercised without first obtain¬ 
ing the permission of the municipal authorities of 
the locality wherein the site is located,®® but by 
force of statute it may be exercised without such 
consent.®® Where a municipality and a county have 
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arranged for the treatment of patients at the county 
pesthouse, the expense to be apportioned according 
to the number of patients from city and county, 
the city will not be absolved from its obligation on 
the ground that the county’s pesthouse is maintained 
by revenue derived from taxes laid on residents of 
the entire county.®® 

The officers in charge of a public hospital may 
require that a deposit accompany a bid for work to 
be done on the building, and a substantial compli¬ 
ance with such requirement is sufficient.®! 

The power of a county to establish and maintain 
a county hospital is discussed in Counties § 167, 
and the issuance of county bonds for a county hos¬ 
pital in Counties § 261 a. 

Acquisition of property. Under the law of ne¬ 
cessity, or in the exercise of the power of eminent 


must be In accordance with the au¬ 
thorizing ordinance.—Neal v. City of 
Morrilton. 92 S.W.2d 208. 192 Ark. 
450. 

I^ocation 

Act authorizing trustees to select 
site for tuberculosis sanitarium at 
point appearing to them to be center 
of negro population is directory and 
gives board discretion in selecting 
site, and an act appropriating money 
for buildings for sanitarium consti¬ 
tuted approval of site selected by 
trustees.—Mitchell v. Deisch, 18 S. 
W.2d 364, 179 Ark. 788. 

State liability ! 

(1) Under a constitutional provi¬ 
sion placing the burden of maintain¬ 
ing institutions required for the pub¬ 
lic good on the state, the legislature 
is without authority to place the 
maintenance of tubercular hospitals 
on the county.—Protest of Chicago, 
R. I. & P. Ry. Co., 23 P.2d 157, 164 
Okl. 118—Protest of Chicago, R. I. & 
P. Ry. Co., 23 P.2d 158, 164 Okl. 114, 
followed in Protest of Oklahoma 
Pipe Line Co., 32 P.2d 719, 168 Okl. 
231—Bank of Picher v. Morris, 11 P. 
2d 178, 157 Okl. 122—Commerce 

Trust Co., Kansas City, Mo., v. Mor¬ 
ris, 11 P.2d 183, 157 Okl. 127—St. 
Louis-San Francisco Ry. Co. v. Mor¬ 
ris. 288 P. 3U6, 143 Okl. 160—In re 
Protest of St. Louis-San Francisco 
Ry. Co., 288 P. 307, 143 Okl. 145. 

(2) Institutions for treatment of 
tuberculosis are not for the care of 
aged, infirm, or misfortunate within 
a constitutional provision permitting 
the placing of the burden of mainte¬ 
nance on the counties.—St. Louis- 
San Francisco Ry. Co. v. Morris, su¬ 
pra—In re Protest of St. Louis-San 
Francisco Ry. Co., supra. 

(3) Portion of statute placing on 
county expense of caring for tuberc¬ 


ular patients in county, expense of 
prevention of conditions in county 
that are predisposing causes of tu¬ 
berculosis and other devastating dis¬ 
eases, expense of prevention of epi¬ 
demics in county, control of public 
health in county, and expense of 
county department of health held 
constitutional.—Protest of Chicago, 
R. I. & P. Ry. Co., 23 P.2d 158, 164 
Okl. 114—^Protest of Chicago, R. I. & 
P. Co., 23 P.2d 157, 164 Okl. 118. 

(4) University hospital must be 
maintained at state's expense, and 
statute attempting to impose por¬ 
tion of burden of maintenance on 
county is unconstitutional.—Chicago, 
R. I. & P. Ry. Co. V. Excise Board of 
Stephens County, 34 P.2d 274, 168 
Okl. 519. 

53. Ill.—Chicago Title & Trust Co. 
V. City of Waukegan, 165 N.E. 348, 
333 Ill. 577. 

43 CJ. P 387 note 24. 

Acceptance in trust 

Under some statutes a city is au¬ 
thorized to take a hospital in trust 
and conduct it.—De Graff v. Joyce, 
16 N.Y.S.2d 601, 172 Misc. 919. 

54. Cal.—Jardine v. Pasadena, 248 P. 
225, 199 Cal, 64. 

12 C.J. p 914 note 73. 

Erection of isolation hospital by a 
municipal corporation has been held 
to be a proper exercise of its police 
power, especially of its power to pro¬ 
tect the public health; m determin¬ 
ing the location of such hospital the 
municipal governing body exercises 
its legislative functions, and the dis¬ 
cretion of such body in the matter 
will not be disturbed by the courts 
unless clearly abused.—Jardine v. 
Pasadena, supra. 

55. Pa.—In re Middle Coal Field 
Poor Dist. Insane Asylum, 20 Pa. 
Dist. 673. 


Ordinance held void 

Under constitutional amendment 
authorizing city to purchase sites 
and construct and equip hospitals, 
ordinance providing for construction 
and “maintenance" of hospital was 
void—Xeal v. City of Morrilton, 92 
S.W.2d 208, 193 Ark. 450. 

Bevenne or corporate gain 

Ordinarily under the statutes a 
municipality is not authorized to 
maintain hospitals for revenue or for 
corporate gain. 

Ill.—Tollefson v. Ottawa, SI N.E. 
823, 228 Ill. 134, 11 L.R.A.,N.S., 
990. 

Tex.—City of Dallas v. Smith, 107 S. 
W.2d 872, 130 Tex. 225, reversing 
Smith v. City of Dallas, Civ.App., 
78 S.W.2d 301. 

56. Ky.—Arnold v. Stanford, 69 S. 
W. 726, 113 Ky. 852, 24 Ky.L. 626. 

57. Mich.—Summit Tp. v. Jackson, 
117 N.W. 545, 154 Mich. 37, 18 L. 
R.A.,N.S., 260. 

Ohio.—Lorain v. Rolling, 24 Ohio Cir. 
Ct. 82. 

58. Mich.—Summit Tp. v. Jackson, 
117 N.W. 545, 154 Mich. 37, 18 L. 

R. A.,N.S., 260. 

5S. Ohio.—Lorain v. Rolling, 24 Ohio 
Cir.Ct. 82. 

eo. Ga.—Macon v. Bibb County, 75 

S. E. 435, 138 Ga 366. 

61. Not a guaranty 

A requirement that bids for water¬ 
proofing certain hospital buildings of 
state should be accompanied by a 
deposit of “at least five per centum 
of the amount of the bid” was mere¬ 
ly an assurance that the bidder 
would enter into the contract and 
furnish a proper bond for its per¬ 
formance, and was not a guaranty 
for the performance of the contract 
—Building Chemicals Corporation v. 
Tiffany, 4 N.T.S.2d 201, 167 Misc. 440. 
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§ 4 


domain when specially authorized by the legisla¬ 
ture, a public hospital may appropriate or condemn 
private property for hospital purposes.®^ If there 
is a mode pointed out by law for the acquisition of 
the property desired, such method must be pur- 
sued.^3 

Hospital districts. In some jurisdictions the stat¬ 
utes provide for the creation of hospital districts to 
establish and maintain public hospitals.64 

§ 5. Regulation and Supervision 

The governing body of a hospital may make reason¬ 
able rules and regulations for the conduct of the insti¬ 
tution. A license may be required to operate a private 
hospital. 

All hospitals have the power to prescribe reason¬ 


able rules for the conduct of the institution.^^ 
cordingly a hospital may prescribe reasonable rules 
concerning the qualifications of physicians allowed 
to practice in the hospital.^6 The governing body 
of a hospital may properly permit all licensed prac¬ 
titioners to practice therein, ^nd it has been held 
that any licensed physician, as long as he stays with¬ 
in the law, has the right to practice in the public 
hospitals of the state.®^ The governing body of a 
hospital ordinarily may refuse to permit physicians 
professing a certain system of medicine to practice 
in the hospital,®^ and it may require of those using 
its equipment that they possess specific medical 
learning and qualifications in order to receive mem¬ 
bership on its medical staff ;70 and to accomplish 
this it may employ a committee of physicians to 


62. Mich.—Safford v. Detroit Bd. of 
Health, 67 JST.W. 1094, 110 Mich. 81, 
64 Am.S.R. 352, 33 L.RA. 300. 

30 C.J. p 463 note 26. 

Condemnation of private property for 
public hospital as taking- for pub¬ 
lic use see Eminent Domain § 62. 
Power of public hospital to condemn 
private property for hospital pur¬ 
poses see Eminent Domain § 23. 

63- Ga.—Markham v. Howell, 33 Ga. 
508. 

84:. Assessments 

St.l924 c 443 § 1, making- cities and 
towns Included in tuberculosis hos¬ 
pital district subject to Gen.L. c 111 
§§ 7S-90, confers on county right of 
action to recover assessment imposed 
on city by chapter 443 § 3, as its 
portion of initial cost of construc¬ 
tion of hospital.—County Com’rs of 
Essex County v. City of Newbury- 
port, 147 N.E. 901, 252 Mass. 407. 
Statute held valid 
Statute including city previously 
exempted within tuberculosis hospital 
district held not invalid as arbitrary 
and flagrant misuse of legislative 
power.—^Essex County v. City of 
Newburyport, 150 N.B. 234, 254 Mass. 
232. 

Statute invalid 

Statute creating hospital district 
and granting district trustees powers 
to levy an ad valorem tax held in¬ 
valid.—Crowder v. Phillips, 1 So.2d 
629, 146 Fla. 440. 

65. Ill.—Olander v, Johnson, 258 
Ill.App. 89. 

30 C.J. p 464 note 34. 

Health resort 

The proprietor of a health resort 
may exclude any and all persons who 
would have a detrimental effect on 
guests there seeking to regain their 
health.—Brooks v. Ingram, 65 So. 
138, 186 Ala. 106. 

Physician acts independently in 
treating patient in hospital, and can¬ 
not be interfered with by hospital, 


except as to general regulations for 
conduct of hospital.—Brown v. St. 
Vincent’s Hospital, 226 N.T.S. 317, 
222 App.Div. 402. 

66. Ill.—People v. Julia F. Burnham 
Hospital, 71 IlLApp. 246. 

Tex.—Harris v. Thomas, Civ.App., 
217 S.W. 1068. 

No constitutional right 
Physician has no constitutional or 
statutory right to practice profes¬ 
sion In county hospital.—Newton v. 
Board of Com’rs of Weld County, 282 
P. 1068; 86 Colo. 446. 

Private hospital 

(1) A pliysician cannot require the 
trustees of a private hospital to 
amend its rules to permit him to 
practice surgery in the hospital.— 
Strauss v. Marlboro County General 
Hospital, 194 S.E. 65, 185 S.C. 425. 

(2) Private hospitals have right to 
I exclude licensed physicians from use 

of hospital, such exclusion resting 
within discretion of the managing 
authorities. 

Ky.—Hughes v. Good Samaritan Hos¬ 
pital, 158 S.W.2d 159, 289 Ky. 123. 
Wis.—State v. La Crosse Lutheran 
Hospital Ass’n, 193 N.W. 994, 181 
Wis. 33. 

(3) The power to manage the af¬ 
fairs of a corporation such as a hos¬ 
pital includes the power to exclude 
physicians from the privilege of prac¬ 
ticing therein, and, if the exercise of 
this power constitutes a breach of 
contractual relations, the rights of 
the other party must be enforced in 
a proceeding to recover damages or 
to enforce specific performance, man¬ 
damus not lying in such case.—State 
V. La Crosse Lutheran Hospital 
Ass’n, supra. 

Standard of proficiency 

Object of statute giving all physi¬ 
cians equal privileges in treating 
patients in public hospitals is pre¬ 
vention of discrimination and the 
statute does not prevent directors of 
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public hospital from adopting rules 
to maintain a standard of proficien¬ 
cy for public safety and welfare — 
Selden v. City of Sterling, 45 N.E2(3 
329, 316 I11.APP. 455. 

67. Idaho.—Lambing v. Board of 
Com’rs of Twin Falls County, 263 
P. 992, 45 Idaho 468. 

68. Solicitation of practice from oth¬ 
er physicians and offer to divide fees 
held insufficient ground for physi¬ 
cian’s exclusion from practice in 
hospital.—^Henderson v. City of 
Knoxville, 9 S.W.2d 697, 157 Tenn, 
477, 60 A.L.R. 652. 

69. Tex.—^Harris v, Thomas* Civ. 
App., 217 S.W. 1068. 

Osteopathic physicians 
U.S.—Hayman v. City of Galveston. 
Tex., 47 S.Ct. 363, 273 U.S. 414, 71 
L.Ed. 714. 

Colo.—^Newton v. Board of Com'rs of 
Weld County, 282 P. 1068, 86 Colo. 
446. 

Fla.—Richardson v. City of Miami, 
198 So. 51, 144 Fla. 294. 

Pa.—In re Osteopathy in Hospitals, 
8 Pa.Dist. & Co. 273. 

Zdcensing statute construed 
The expression, in the act provid¬ 
ing for licensing of osteopathic phy¬ 
sicians and surgeons, that osteopath¬ 
ic physicians and surgeons licensed 
thereunder shall have same rights 
as physicians and surgeons of other 
schools of medicine with respect to 
treatment of -cases or “holding of of¬ 
fices in public institutions,’’ does not 
mean that osteopathic physicians can 
practice in and have rights and fa¬ 
cilities of a municipal hospital ex¬ 
tended to their patients as a matter 
of law, regardless of rules and reg¬ 
ulations of hospital.—Richardson v. 
City of Miami, 198 So. 51, 144 Fla. 
294. 

70. Tex,—^Harris v. Thomas, Civ. 
App., 217 S.W. 1068. 
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standardize the hospital, and the committee, acting 
in good faith, may exercise the authority conferred 
on it.'^^ 

Power to regulate public hospitals gives no au¬ 
thority over private hospitals.''^ 

Supervision by courts. Courts will intervene in 
the management of a membership hospital corpora¬ 
tion to see that the benevolent objects of the con¬ 
tributors are carried outJ* 

Licensing privute hospitals* The legislature may 
require private hospitals to be licensed, and may 
make the conducting of a hospital without a license 
a misdemeanor.7^ Unless there has been an abuse 
of discretion by the administrative officers in grant¬ 
ing a license, the licensee, to enjoy the privilege, 
need only obey the law7® 

Supervision of public hospitals. The board or 
persons to whom such power may be delegated^® 
may prescribe reasonable rules and regulations for 


the proper management and government of a public 
hospitalJ^ Subject to the qualification that such 
board or governing body must exercise such power 
within the limits of its constitutional or statutory 
powers,'^® it may exercise its discretion in the mak¬ 
ing of reasonable rules and regulations,^® although 
it has been held that the reasonableness of a reg¬ 
ulation of this kind is a question of law.®® It has 
been held that the attorney general is the proper 
person to represent the public in any judicial in¬ 
quiry into the conduct of the trustees of a hospi¬ 
tal.®^ 

§ 6. Powers and Rights 

The authority of a hospital corporation is measured 
by its charter or organic law. 

The express or implied authority of a corporation 
chartered for the purpose of establishing and main¬ 
taining a hospital is measured by its charter or or¬ 
ganic law.®® A hospital corporation is limited in 
the making of contracts by the general rules gov- 


BecommendatioxL “by executive com¬ 
mittee 

A by-law of a public hospital pro¬ 
viding for admission to membership 
on the staff on invitation after being 
recommended by the executive com¬ 
mittee has been held to be valid.— 
Selden v. City of Sterling, 45 N,E. 
2d 329, 316 Ill.App. 455. 

71, Tex.—Harris v. Thomas, Civ. 
App., 217 S.W. 1068. 

72, Ind.—Bessonies v. Indianapolis, 
71 Ind. 189. 

73, N.Y.—In re Flushing Hospital & 
Dispensary, 27 N.T.S.2d 207, af¬ 
firmed 28 N.Y.S.2d 155, 262 App. 
Div. 749, reargument denied 29 N. 
Y.S.2d 151, 262 App.Div. 863, modi¬ 
fied on other grounds 41 N.E.2d 917, 
288 N.Y. 125, reargument denied 43 
N.E.2d 356, 288 N.Y. 735. 

74, Minn.—State v. Women’s and 
Children’s Hospital Ass’n, 184 N.W. 
1022, 150 Minn. 247. 

30 C.J. p 464 note 46. 

Bevocatiott 

Complaint in proceeding to annul 
corporation’s license to operate hos¬ 
pital held not to state cause of ac¬ 
tion against medical director.—State 
Board of Charities and Public Wel¬ 
fare V. Highland Hospital, 147 S. 
E. 288, 196 N.C. 752. 

Evidence held to sustain conviction 
Pa.—Commonwealth v. Crandall, 21 
A.2d 232, 145 Pa.Super. 353, cer¬ 
tiorari denied Crandall v. Com¬ 
monwealth of Pennsylvania, 62 S. 
Ct. 296, 314 U.S. 686, 86 L.Ed. 549 
and 62 S.Ct. 297, 314 U.S. 686, 86 
L.Ed. 549. 

75, Tex.—Perry v. Ripley, Civ.App., 
282 S.W. 329. 

41 C.J.S.-22 


76. N.Y.—People v. Manhattan State 
Hospital, 39 N.Y.S. 158, 5 App. 
Div. 249. 

30 C.J. p 464 note 38. 

County commissioners 

Some statutes vest the county com¬ 
missioners with sole authority to 
control county hospitals.—Lambing 
V. Board of Com’rs of Twin Falls 
County, 263 P. 992, 45 Idaho 468. 

77. Idaho.—^Lambing v. Board of | 
j Com’rs of Twin Falls County, su- 

1 pra. 

30 C.J. p 464 note 39. 

A municipality is empowered to 
regulate and control a hospital main¬ 
tained by it. 

U.S.—Hayman v. Galveston, Tex., 47 
S.Ct. 363, 273 U.S. 414, 71 L.Ed. 
714. 

pia.—^Richardson v. City of Miami, 
198 So. 51, 144 Fla. 294. 

78. Cal.— Goodall v. Brite, 54 P.2d 
510, 11 Cal.App.2d 540. 

Tenn.— Henderson v. City of Knox¬ 
ville. 9 S.W.2d 697, 157 Tenn. 477, 
60 A.L.R. 652. 

79. Idaho.—Lambing v. Board of 
Com’rs of Twin Palls County, 263 
P. 992, 45 Idaho 468. 

Without dictation 

The trustees are free to exercise 
their own judgment and perform 
their duties as such without dictation 
from any other branch of the gov¬ 
ernment.—Stearns v. Newport Hos¬ 
pital, 62 A. 132, 27 R.I. 309, 8 Ann. 
Cas. 1176. 

80. Mass.—Commonwealth v. Wor¬ 
cester, 3 Pick. 462. 

81. R.I.—Stearns v. Newport Hos¬ 
pital, 62 A. 132, 27 R.I. 309, 8 Ann. 
Cas. 1176. 


82 . Miss.—National Surety Co. Vw 
Hall-Miller Decorating Co., 61 So. 
700, 104 Miss. 626, 46 L.R.A.,N.S., 
825. 

30 C.J. P 464 note 49. 

Appropriation hy state to a hos-- 
pital does not fall within the mean' 
ing of “income” as used in a limi¬ 
tation contained in the hospital’s 
charter.—Collins v. Lewis, 120 A. 
389, 276 Pa. 435. 

Holding farming land 

(1) The statute restricting power 
of corporation to hold rural realty 
usable for agriculture, and requiring 
it to dispose thereof within ten 
years, as applied to a foreign hospital 
corporation, is not invalid.—^Asbury 
Hospital V. Cass County, N.D., 7 N. 
W.2d 438. 

(2) A hospital corporation was not 
brought within statutory exception 
authorizing corporations to continue 
to hold realty usable in agriculture, 
if “reasonably necessary in the con¬ 
duct of their business,” merely be¬ 
cause articles of incorporation au¬ 
thorized it to acquire and hold real¬ 
ty, since statute is not restricted to 
owning and holding of realty ultra 
vires.—Asbury Hospital v. Cass 
County, supra. 

Taking by devise 

(1) Incorporated hospital held em¬ 
powered to take by devise and be¬ 
quest—In re Clark’s Estate, 7 N.Y. 
S.2d 299, affirmed 14 N.Y.S.2d 157, 
257 App.Div. 982. 

(2) Testamentary gift held valid 
as a gift for any of the purposes .for 
which the hospital was authorized 
to receive it.—^In re Clark’s Estate^, 
supra. 


337 



7 


E08PITAL8 


41 C.J.S. 


erning contracts of corporations,and hence can¬ 
not enter into a contract which is contrary to pub¬ 
lic polic}" or ultra vires.^'^ While a public hospital 
has been held to have no power to contract debts 
be 3 *ond the legislative appropriation made for the 
maintenance of the hospital,it has discretion as 
to the disbursement of moneys which have been 
so appropriated.^^ Where a board or corporation is 
empowered to erect a hospital, the power to erect 
carries with it, as a necessary incident, the power to 
make such terms with the contractor as in the opin¬ 
ion of the trustees would best promote the speedy 
construction of the building.^^ 

§ 7. -With Respect to Inmates 

The powers and rights of a hospital with respect to 
inmates are governed by its charter and the general 
laws. Ordinarily a contract is necessary to render one 


person liable for hospitalization charges of another. Some 
statutes grant hospitals a lien on the proceeds of any 
settlement or judgment paid by a tort-feasor causing 
the patient's injury. 

A hospital corporation may make such contracts 
with respect to inmates as are necessary and usual 
in the course of its business, and to enable it to at¬ 
tain the purposes of its creation.^^ 

A county has been held authorized to furnish hos¬ 
pitalization in its hospital only to those persons 
within the county who cannot secure hospitalization 
elsewhere. 

FeeSj services, and enlarges. In the absence of a 
duty imposed by statute,in order to render one 
liable for the fees for the care of a patient there 
must be an express or implied contract to pay such 
fees.^^ Such a contract will be construed according 


83. Corporate and. individual con¬ 
tract 

Where a hospital was operated by 
the president and general manager 
partly as business of the corporation 
and partly as such president's private 
enterprise, both the corporation and 
such president individually were ob¬ 
ligated under contract of employment 
whereby the president employed a 
physiotherapist, who was employed 
indiscriminately in the business of 
the corporation and the business car¬ 
ried on as the president's private en¬ 
terprise.—Harrosh v. Fife Bros. 
Health Ass’n, Lia.App., 1 So.2d 323. 
Hanner of 

A contract entered into by a hos¬ 
pital corporation must be made by 
corporate action, or by an author¬ 
ized agent of the corporation, or it 
must be ratified by the corporation to 
bind it.—Lloyd W. Casner, Inc., v. 
Raleigh Pitkin-Paul Morgan Memori¬ 
al Hospital, 169 A. 630, 112 N.J.Law 
252. 

84. Md.—^Maryland Hospital v. Fore¬ 
man, 29 Md. 524. 

30 C.J. p 464 note 51. 

85. Wis.—State v. Mills, 12 N.W. 
359, 55 Wis. 229. 

86. Wis.—Milwaukee County v. Paul, 
18 N.W. 321, 59 Wis. 341. 

87. Miss.—^National Surety Co. v. 
Hall-Miller Decorating Co., 61 So. 
700, 104 Miss. 626, 46 L.R.A.,N.S., 
325. 

30 C.J. p 464 note 54. 

88. Care of infant 

A hospital authorized to receive 
patients and to make contracts to 
that end, as an incident to that pow¬ 
er, has authority to undertake by 
contract to care for an infant need¬ 
ing its mother’s care while she is 
undergoing treatment.—Roche v. St. 
John's Riverside Hospifal, 160 N.Y.S. 
401, 96 Misc. 289. 


Support for life 

(1) Where a hospital agreed with 
plaintiff in consideration of a certain 
sum to support his sister for the 
remainder of her life, and the money 
was paid, and the sister died short¬ 
ly thereafter and plaintiff sued to 
recover back the sum he had paid 
less the necessary expenses incurred 
in the support of his sister, it was 
held that the hospital had no power 
to make such a contract, and that it 
was not designed that it should 
speculate on the life or death of a 
patient or enter into a contract by 
which it might be to the interest of 
the corporation to shorten the life 
or protract the cure of the patient. 
—Maryland Hospital v. Foreman, 29 
Md. 524. 

(2) On the other hand, a contract 
by which the hospital was to keep 
the patient during her natural life, 
and, where, if the patient wished to 
leave at any time, she was to have 
the balance of the payment after de¬ 
ducting so much per week for the 
time she had remained in the hos¬ 
pital, was held to be valid, not con¬ 
trary to public policy, not a lot¬ 
tery, and not ultra vires.—Sisters 
of the Third Order of St. Francis v. 
Frances Guillaume's Estate, 222 Ill. 
App. 543. 

89. Cal.—Calkins v. Newton, 97 P.2d 

523, 36 Cal.App.2d 262. 

90. County held not liable to hos¬ 
pital for medical and surgical serv¬ 
ices rendered to injured prisoner in 
sheriff’s custody where the statute 
contemplates that necessaries for 
prisoners shall be furnished by sher¬ 
iff for which he shall be allowed the 
actual cost.—Bartron Clinic v. Kal- 
lemeyn, 245 N.W. 393, 60 S.D, 598. 
Dependents 

A recovery under provision of New 
York City charter making relatives 
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liable for care of their dependents in 
hospitals under jurisdiction of de¬ 
partment of hospitals was improper 
where evidence failed to establish 
that defendant's father was a de¬ 
pendent when he received hospitali¬ 
zation.—Goldwater v. Bergman 29 
N.Y.S.2d 231. 

Sheriff’s obligation to pay hospital 
for -medical and surgical services 
furnished prisoner and for facilities 
furnished his guards need not rest 
on contract, but arises from statu¬ 
tory duty to furnish necessary care 
for prisoners.—Bartron Clinic v. Kal- 
lemeyn, 245 N.W. 393, 60 S.D. 598. 

91. N.Y.—Albany Homeopathic Hos¬ 
pital v. Chalmers, 157 N.Y.S. 1000, 

94 Misc. 600. 

30 C.J. p 464 note 58. 

A consideration to support a con¬ 
tract to pay hospital expenses of 
another is necessary.—Engle v. JEtna 
Casualty Ins. Co., 56 P.2d 284, 12 
Cal.App. 2d 686. 

Direction 

Fact that one injuring another in 
automobile accident directed that he 
be sent to hospital is not evidence 
of such person’s liability for hospital 
bill.—Gose v. Wichita County, Tex. 
Civ.App., 15 S.W.2d 148. 

Implied agreement 

(1) In the absence of evidence to 
show gratuitous service, the law im¬ 
plies an agreement by a patient to 
pay the reasonable value of treat¬ 
ment at a hospital.—Mathes v. Ag- 
geler & Musser Seed Co.. 178 P. 
713, 179 Cal. 697—Reichle v. Hazie, 
71 P.2d 849, 22 Cal.App.2d 543. 

(2) Where employer called on em¬ 
ployee while employee was in hos¬ 
pital and kept in touch with his 
treatment, and all charges for serv¬ 
ices and hospitalization were entered 
against employer and payments were 
made by checks issued by employer. 
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to the language used and in the light of all facts 
surrounding the parties at the time it was execut- 
ed.92 The legislature may impose on public author¬ 
ities the liability for services rendered by hospitals 
to certain persons or to persons unable to pay,93 
and some statutes regulate the amount chargeable 
by certain hospitals for particular classes of pa- 
tients.94 


Hospital liens. In the absence of a statute so 
providing, a hospital voluntarily treating an injured 
person has no basis for a lien on the proceeds of 
any settlement or judgment paid by the tort-feasor 
causing his injury.^^ Some statutes, however, give 
hospitals liens on a cause of action to which a pa¬ 
tient is entitled because of an injury suffered 
through the fault or neglect of someone other than 
the patient.^® The statutory procedure naust be fol- 


a promise by employer to pay for 
hospitalization was to be inferred.— 
Andrew v. Brecker, 282 N.W. 609, 
229 Wis. 526. 

(3) Other cases involving implied 
agreements arising from a request 
hy employers for hospitalization see 
30 C.J. p 464 note 58 [a]. 

Recovery against employer for medi¬ 
cal services rendered employee in 
general see the C.J.S. title Mas¬ 
ter and Servant § 166, also 39 C.J. 
p 247 notes 56-64. 
m suit on implied contract to pay 
for hospitalization of employees from 
insurer, workmen’s compensation act 
is not governing.—Southern Surety 
Co. V. Harrisburg Hospital, Inc., 253 
IlLApp. 458. 

No estoppel 

Automobile liability insurer was 
not estopped to deny liability to hos¬ 
pital proprietor for care of injured 
child because of adjuster’s agreement 
with physician to pay such expens¬ 
es, where undeterminable part of 
services was rendered before agree¬ 
ment and there was no showing of 
connection between physician and 
hospital or that adjuster’s statements 
were communicated to proprietor.— 
Engle V. uEtna Casualty Ins. Co., 56 
P.2d 284, 12 Cal.App.2d 686. 

92. Ill.—Sisters of the Third Order 
of St. Francis v. Prances Guil¬ 
laume’s Estate, 222 Ill.App. 643. 

Extent of liability 

(1) Where a person agrees with 
the authorities of a hospital, to which 
an injured person has been taken for 
treatment, to pay the hospital ex¬ 
penses for the treatment, the con¬ 
tract when properly construed is one 
by which the promisor is to pay for 
treatment for such period as from 
the nature of the injuries could rea¬ 
sonably have been taken to have 
been in the minds of the contracting 
parties.—Pate v. Carrollton Clinic, 
184 S.E. 780, 52 Ga.App. 774. 

(2) Doctor in charge of hospital 
case must give patient best skill and 
discharge him at earliest possible 
time that in his judgment would be 
proper.—Southern Surety Co. v. Har¬ 
risburg Hospital, Ine., 253 IlLApp. 
458. 

Particular agreement construed 
Wash.—Millett v. Mackie Mill Co., 76 
P.2d 311. 193 Wash, 477. 


93. Mo.—State v. Nolte. 218 S.W. 

862. 

Policemen 

(1) An ordinance providing for the 
payment by the city of hospital ex¬ 
penses of city policemen injured in 
the course of duty has been held to 
be designed to insure prompt medical 
attention to members of the police 
force, and to be a mere continuing 
offer to the hospitals in the city to 
pay for services rendered to injured 
policemen. Such an ordinance is in¬ 
applicable to institutions maintained 
by the city itself.—Goldwater v. Cit¬ 
izens Casualty Co. of New York, 7 
N.Y.S.2d 242, affirmed 36 N.Y.S.2d 
413. 

(2) Such an ordinance does not 
prevent a recovery by the city for 
hospitalization furnished in a munici¬ 
pal hospital from an insurance car¬ 
rier of the tort-feasor causing the 
injury, where the carrier has settled 
the policeman’s claim against in¬ 
sured and agreed to pay his hospital 
expenses.—Goldwater v. Citizens Cas¬ 
ualty Co. of New York, supra. 

(3) Amount of recovery under such 
circumstances determined.—Goldwa¬ 
ter v. Citizens Casualty Co. of New 
York, supra. 

94. Cost of maintenance 

Where a city is entitled to charge 
for care and treatment in municipal 
hospitals up to the actual cost of 
maintenance, defendant cannot be 
heard to complain of a charge which 
is shown to be considerably below 
actual cost.—Goldwater v. Citizens 
Casualty Co. of New York, supra. 
State patients 

(1) Some statutes providing for 
appropriations to hospitals limit the 
amount chargeable by the hospital 
for the care of patients when such 
expense is to be paid by the state 
directly or through the agency of a 
town.—General Hospital Soc. of Con¬ 
necticut V. New Haven County, 14 A. 
2d 746, 127 Conn. 53. 

(2) Statutes construed and pay¬ 
ments by county for hospitalization 
of prisoners and inmates of county 
temporary homes held not within pro¬ 
hibition, but payments for hospitali¬ 
zation of state paupers held within 
such prohibition.—General Hospital 
Soc. of Connecticut v. New Haven 
County, supra. 


95. N.Y.—Richard v. National 

Transp. Co., 285 N.Y.S. 870, 158- 

Misc. 324. 

Charging lien 

A hospital has no charging lien on 
a verdict in favor of plaintiff, for 
services rendered him.—Carol v. 
Perlmutter, 41 Pa.Dist. & Co. 702, 
30 Del.Co. 269, 55 York Leg.Rec. 85. 

96k Constmetiou 

(1) The statute is analogous to 
attorney’s lien act, and it has been 
held that it must be liberally con¬ 
strued to effectuate its purpose.—Bu¬ 
chanan V. Beirne Lumber Co., 124 
S.W.2d 813, 197 Ark. 635. 

(2) On the other hand, it has been 

I held that such a statute is in deroga¬ 
tion of the common law and should 
be strictly construed.—Layton v. 
Home Indemnity Co., 113 P.2d 538, 9' 
Wash. 2d 25. 

(3) Accordingly, it has been held 
that the statute did not operate “re¬ 
troactively” so as to give hospital a 
lien for services rendered prior to ef¬ 
fective date of statute.—Layton v.. 
Home Indemnity Co., supra. 
Exceptions 

(1) Under some statutes a hospital 
has no lien in the event the award" 
or settlement is for three hundred 
dollars or less.—Rookus v. Janowski, 
32 N.Y.S.2d 947, 177 Misc. 1075. 

(2) This exception has been held, 
to apply only in the event of death, 
of the injured person.—Goldwater v. 
Mendelson, 8 N.Y.S.2d 627, 170 Misc.. 
422. 

(3) A payment of three hundred 
dollars to an infant’s guardian and 
one hundred and fifty dollars to in¬ 
fant’s attorney was a settlement in. 
excess of three hundred dollars.— 
Goldwater v. Mendelson, supra. 

(4) Where court approves settle¬ 
ment by defendant with parent and 
child for personal injuries to child, 
in sums which would indicate an im¬ 
proper award to parent, in order that 
award to child would be three hun¬ 
dred dollars or less, so as not to be- 
subject under statute to hospital's 
lien, defendant might still be subject 
under statute to pay hospital’s claim, 
unless hospital had due notice of 
presentation of application for leave 
to compromise and opportunity to be- 
heard.—^Ferguson v. Ruppert;, 3 N.Y.. 
S.2d 9, 166 Misc. 5.30^ 
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lowed to protect and preserve such a hospital lien.®7 
A hospital desiring to file a lien has the burden of 
establishing the facts required by statute.®^ Un¬ 
der some statutes the lien of a hospital is to be en¬ 
forced by action, unless all parties, in an action in 


which a settlement is offered, are in agreement that 
the lien has been duly filed and preserved.99 

Retention, detention, and discharge. In the case 
of a voluntary entry into a hospital it has been 
held that the hospital cannot detain the patient and 


Natiixe of right 

Under such a statute municipality 
maintaining a hospital has nothing 
more than an action at law to re¬ 
cover on an obligation to pay money 
imposed by statute notwithstanding 
use of the word “lien” and the ac¬ 
tion at law authorized by the statute 
is one on an implied contract or quasi 
contract.—Goldwater v. Mendelson, 8 
N.Y.S.2d 627, 170 Misc. 422. 

Srecessity of caase of action 

If there is no liability to person 
injured, lien claimants lose their 
claim for services.—Buchanan v. 
Beirne Lumber Co., 124 S.W.2d 813, 
197 Ark. 635. 

Parent’s recovery 

(1) The "injured person,'* indicated 
in statute providing that hospital 
shall have a lien on all rights of ac¬ 
tion of "injured person" for treat¬ 
ment of personal injuries, is person 
who has received hospitalization and 
not parent who has been injured to 
extent of loss of services.—Ferguson 
V. Ruppert, 3 N.Y.S.2d 9, 166 Misc. 
530. 

(2) Where, prior to service of sum¬ 
mons in action by infant and its 
father, the father executed an as¬ 
signment absolute in form to hos¬ 
pital covering hospital bill for serv¬ 
ices furnished to infant by hospital, 
and infant and father recovered judg¬ 
ments, the latter being limited in 
amount to hospital bill, the statute 
giving hospitals a lien did not apply 
to give hospital a lien on both re¬ 
coveries; and the hospital could not 
claim a lien against infant’s recov¬ 
ery to secure payment of its charges, 
since there could have been no re¬ 
covery by infant for medical ex¬ 
penses.—^Abbondola v. Kawecki, 29 
K.Y.S.2d 530, 177 Misc. 122. 

Priority 

Where an infant and his father 
recovered judgments in action for 
damages as result of injuries sus¬ 
tained by infant, the judgment in 
favor of father being limited to 
amount of hospital bill for services 
furnished to infant by hospital, the 
statutory hospital lien, as far as it 
affected recovery by father, was sub¬ 
ject to lien of attorney on recovery 
in favor of the father and was lim¬ 
ited to reasonable charges at cost 
rates.—^Abbondola v. Kawecki, supra. 

Purpose 

The statute was enacted for pur¬ 
pose of encouraging physicians, hos¬ 
pitals and nurses to extend their 
services and facilities to indigent 


persons who suffer Injuries through 
negligence of another by providing 
security to assure compensation.— 
Buchanan v. Beirne Lumber Co., 124 
S.W.2d 813, 197 Ark. 635. 

SettlemeiLt 

(1) A "tort-feasor” within statute 
refers to person or corporation charg¬ 
ed with negligence, and lien claim¬ 
ants need not prove actual negli¬ 
gence, where settlement has been ef¬ 
fected. A tort-feasor must take no¬ 
tice of lien filed, and if he settles 
lawsuit with person injured without 
protecting lien claimants he does 
so at his own peril, as a conclusive 
presumption arises in case of settle¬ 
ment that tort-feasor has retained 
in his hands sufficient sum to satisfy 
lien.—^Buchanan v. Beirne Lumber 
Co., supra. 

(2) Where hospital was not cited 
to appear and was not before court 
on presentation of an order by the 
father and guardian ad litem of an 
infant for leave to compromise per¬ 
sonal injury action, no binding or¬ 
der could be made.—Ferguson v. 
Ruppert, 1 N.Y.S.2d 967, 166 Misc. 
427. 

(3) Where an employer settled 
lawsuit against it by employee for 
injuries after notice of lien filed 
for value of services rendered em¬ 
ployee, lien claimants were not com¬ 
pelled to assume burden of establish¬ 
ing liability of lumber company for 
employee’s injuries to enforce lien. 
—Buchanan v. Beirne Lumber Co., 
supra. 

^’Treatment” 

As used in statute giving hospitals 
and cities which maintain hospitals a 
lien on claim of injured person for 
"treatment,” the common and accept¬ 
ed significance of “treatment,” is the 
means employed in the cure of dis¬ 
ease, the management of disease or 
diseased patients.—Goldwater v. Citi¬ 
zens Casualty Co. of New York, 7 
N.Y.S.2d 242, affirmed 36 N.Y.S.2d 
413. 

97. N.Y.—Melichar v. Michelson, 9 

N.Y.S.2d 1016, 256 App.Div. 962, 

appeal dismissed 22 N.E.2d 488, 281 

N.Y. 665, motion granted 22 N.E. 

2d 868, 281 N.Y. 671. 

Motion to vacate 

(1) Where lien is not in accordance 
with statute, plaintiff, whether 
guardian, administrator, committee, 
or adult person, may move to vacate 
lien.—Ferguson v. Ruppert, 1 N,Y.S. 
2d 967. 166 Misc. 427. 

340 


(2) A hospital's lien is subject to 
an order of the court in which the 
negligence action is pending, on due 
notice to all persons interested in 
a proceeding to vacate the lien for 
want of compliance with statute.— 
Ferguson v. Ruppert, 3 N.Y.S.2d 9 
166 Misc. 530. 

Time of filing 

Where injured person received 
draft from public liability insurer 
payable to herself and hospital at 
which she had been a patient, but 
hospital refused to indorse draft, and 
injured person thereupon returned 
draft to insurer and demanded an¬ 
other payable to herself alone, but 
hospital filed lien for its services 
prior to delivery to injured person 
of new draft by insurer which re¬ 
tained a portion of original amount 
to protect itself against any hen 
which hospital might assert, filing of 
lien was timely, as against conten¬ 
tion that receipt of original draft 
constituted a settlement and pay¬ 
ment before filing of lien.—Layton 
V. Home Indemnity Co., 113 P.2d 538, 

9 Wash. 2d 25. 

98. Hospital was required to estab¬ 
lish that it was a hospital within 
provisions of statute, that injured 
person received injuries within one 
week prior to admission to hospital, 
that injured person has a cause of 
action for injuries, the reasonable¬ 
ness of hospital charges, and the cost 
rates of hospital.—Ferguson v. Rup¬ 
pert, 1 N.Y.S.2d 967, 166 Misc. 427. 
Reasonableness of charges 

Where plaintiffs in personal injury 
action, wherein defendant offered 
certain sum for settlement, did not 
submit any proof to controvert proof 
of hospital seeking lien under stat¬ 
ute that it was a hospital within 
provisions of statute and as to the 
cost rates in the hospital, court 
would assume that charges claimed 
by hospital were reasonable and at 
cost.—Ferguson v. Ruppert, 3 N.Y.S. 
2d 9, 166 Misc. 530. 

99. Objection to jurisdiction 

Where guardian ad litem, in per¬ 
sonal injury action, on motion to 
have hospital’s lien on money of¬ 
fered by defendant in settlement de¬ 
termined, did not question amount of 
lien, and hospital objected to juris¬ 
diction to pass on lien, and defendant 
asked that amount of lien be depos¬ 
ited, as did the city, which had paid 
portion of hospital bill, no disposi¬ 
tion on merits would be made.— 
Ferguson v. Ruppert, 3 N.Y.S.2d 9, 
166 Misc. 530. 
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refuse his discharge^ on the ground that he was ! 
not fully cured or that he would be likely to be¬ 
come a public charge, and, in the case of an immi¬ 
grant, that it is no ground for such refusal that he 
Ld not been duly admitted under the immigration 
laws.2 A patient, by agreeing to abide by the rules 
of a private hospital and to remain there for a fixed 
time, has been held not thereby to surrender control 
of himself.* In case a patient does not abide by 
the rules of the hospital according to his agreement, 
the remedy to those in charge is to discharge him.-* 
Should a patient in a private hospital become insane 
after going there for treatment it is the duty of 
those in charge to notify the patient’s relatives, and 
not to imprison the patient.® 

I 8. Liabilities 

a. In general 

b. Public hospitals 

c. Private hospitals 

a. In General 

A hospital must be conducted in such a manner that 
the lawful rights of others are not infringed. 


§ 8 

A hospital must be conducted in such a 
that the lawful rights of others are not infringed. 

A hospital is not a nuisance per se, and a mu¬ 
nicipal corporation has no power so to declare it. 
The operation of a hospital, however, may be en¬ 
joined or otherwise abated as a nuisance where it 
injures the health or destroys the peace and com¬ 
fort of others,® and, when the facts and circum- 
stances so justify, a municipal corporation may con- 
demn a hospital as a nuisance.® A person who is 
not injured by the location of the hospital, however, 
cannot complain.^® 

b. Public Hospitals 

Except as otherwise provided by statute, a public 
hospital existing purely for governmental purposes is not 
liable for the negligence or misconduct of its employees. 

In the absence of statutory provision to the con- 
trary^^ a hospital created and existing for purely 
governmental purposes and under the exclusive own¬ 
ership and control of the state or a governmental 
subdivision is not liable for the negligence or mis¬ 
conduct of its employees,!® or for personal injuries 


U.S.—In re Carlsen, D.C.Pa., 130 
F 379* 

X.C.—Cook V. Highland Hospital, 84 

S.E. 352, 168 N.C, 250, L..R,A.1915D 
611, Ann.Cas.l917C 158. 

а. U.S.—In re Carlsen, D.C.Pa., 130 
F. 379. 

3 , —Cook V. Highland Hospital. 

84 S.E. 352, 168 N.C. 250, L.R,A. 
1915D 611, Ann.Cas.l9l7C 158. 

4 _ —Cook V. Highland Hospital, 

supra. I 

5. N.C.—Cook V. Highland Hospital, 
supra. 

б. Ill.—Deaconess Home & Hospital 
V. Bonjes, 69 N.E. 748, 207 Ill. 553, 
64 L.R..\. 215. 

Ky.—Herr v. Central Kentucky Luna¬ 
tic Asylum, 30 S.W. 971, 97 Ky. 
458, 17 Ky.L. 320, 53 Am.S.R. 414, 
28 L.R.A, 394. 

7. Ind.—Bessonies v. Indianapolis, 
71 Ind. 189. 

8. Ky.—Herr v. Central Kentucky 
Lunatic Asylum, 30 S.W. 971, 97 
Ky. 458, 17 Ky.L. 320, 53 Am.S.R. 
414, 28 L.R.A. 394. 

30 C.J. p 465 note 73. 

Proceedings 

(1) Law authorizing maternity 
homes gives adequate remedy at law 
for violation of any of its provi¬ 
sions to which resort should be had 
before seeking equitable relief.—Per¬ 
ry V. Ripley, Tex.Civ.App., 282 S.W. 
329. 

(2) Allegations in bill to enjoin 
operation of maternity home held in¬ 
sufficient to show violation of law 


regulating manner in which home 
shall be conducted, and not to fur¬ 
nish grounds for injunctive relief. 
Perry v. Ripley, supra. 

9. N.C.—Lawrence v. Nissen, 91 S. 

E. 1036, 173 N.C. 359. 

Wash.—Shepard v. Seattle, 109 P. 
1067, 59 Wash. 363, 40 L.R.A.,N.S., 
647. 

la Mass.—^Barry v. Smith, 77 N.E. 
1099, 191 Mass. 78, 5 L.R.A.,N.S., 1 
1028, 6 Ann.Cas. 817. 

11. N.T.—Luke v. State, 1 N.T.S.2d 
19, 253 App.Div. 783—Curley v. 
State, 265 N.T.S. 762, 148 Misc. 
336. 

Clothing and money for discharged 
patients 

Under a statute providing that no 
patient shall be discharged or paroled 
from a state hospital without suita¬ 
ble clothing and that he shall be fur¬ 
nished with money to defray his ex¬ 
penses until he can reach his rela¬ 
tives or friends, compensation for 
loss of false teeth and eyeglasses by 
patient at state hospital through 
alleged negligence of hospital au¬ 
thorities cannot be obtained. The 
legislative intention was to prevent 
discharge or parole of patient unless 
he had sufficient clothing to cover 
and protect himself and sufficient 
ways or means to reach his relatives 
or friends, or to earn his support, 
and, where patient left state hospital 
properly clad, or was able to procure 
work, or returned to his family, su¬ 
perintendent was under no duty to 
furnish him with clothing or mon- 
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ey.— ^Wilson v. Pritchard, 273 N.T.S. 
833, 152 Misc. 203. 

Wrongful death 

(1) Under N.Y.Ct. of Claims Act § 
12, the court of claims has jurisdic¬ 
tion to hear and determine a private 
claim against the state for damages 
for a wrongful act, neglect, or de¬ 
fault on the part of the state by 
which a decedent's death was caused, 
and the state consents in all such 
claims to have its liability deter¬ 
mined. Under such statute the state 
is answerable in damages for the 
death of a patient in a state hospital 
which was the result of its em¬ 
ployee’s negligence.—Gaccione v. 
State, 18 N.Y.S.2d 161, 173 Misc. 367 
—Gunzburger v. State, 27 N.Y.S.2d 
607. 

(2) To establish liability, negli¬ 
gence must be shown.—Blassman v. 
State, 27 N.E.2d 34, 282 N.Y. 522, re- 

I versing 16 N.Y.S.2d 744, 258 App.Div. 
365. 

(3) The state must exercise rea¬ 
sonable diligence in protecting insane 
wards committed to its care from 
harm, either self-inflicted or other- 
^rise.—Weihs v. State, 40 N.Y.S.2d 
283. 

12. Ill.—Olander v. Johnson, 258 Ill. 
App. 89. 

N.T.—Derlicka v. Leo, 9 N.Y.S.2d 
463, 256 App.Div. 215, reargument 
denied 11 N.Y.S.2d 254. 256 App. 
Div. 977, reversed on other grounds 
22 N.B.2d 367, 281 N.Y. 266—Meyer 
V. City of New York, 293 N.T.S. 
563, 162 Misc. 23. 

30 C.J. p 465 note 76. 
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sustained by an employee,although a statute may 
declare it to be a corporation which may sue and 
be sued.^'^ Likewise the state is not liable,^® and, 
even i£ the statutes do permit a suit against the 
state therefor, no recovery can be had where there 
is no showing of negligence on the part of its offi¬ 
cers or agents.^^ W'here a municipal hospital is 
conducted in part for profit, a paying patient,or 
a person visiting a paying patient,^^ may recover 
for injuries suffered as a result of the negligence 
of the hospital’s servants. 

A county’s liability to patients in a county hos¬ 
pital for torts of the officers, agents, and employees 
of such hospital is discussed in Counties § 220. 


c. Private Hospitals 

(1) In general 

(2) Torts of members of professional 

staff 

(3) Degree of care 
(1) In General 

A private hospital, not a charity, is liable for dam¬ 
ages arising from its negligence or from the negligence 
of its agents or servants. It is also liable for its breaches 
of contract. 

A private hospital,or the owner or proprietor 
of a private hospital,^® which is not exempted from 
liability as a charity, see Charities § 75, may be 
held liable for injuries proximately caused^l by its 


Disposal of bodies 

State hospital in disposing of -un¬ 
claimed bodies of insane performs a 
“governmental function,” and is not 
liable for negligence.—University of 
Louisville v. Metcalfe, 287 S.W. 945, 
216 Ky. 339, 49 A.L.R. 375. 

ITo po-vcrer to sue 

The failure of the legislature to 
provide that a public hospital might 
sue and be sued has been held to be 
a conclusive reason -why an action 
cannot be maintained against the 
hospital for negligence of one of its 
nurses.—McKay v. Washoe General 
Hospital, 33 P.2d 75o, 55 Nev. 336, re¬ 
hearing denied 36 P.2d 79, 55 Nev. 
336. 

13. Ala.—^White v. Alabama Insane 
Hospital, 35 So. 454, 138 Ala. 479, 

14. Va.—Maia v. Eastern State Hos¬ 
pital, 34 S.E. 617, 97 Va. 507, 47 
L.R.A. 577. 

15. N.Y.—Martin v. State, 105 N.Y. 
S. 540, 120 App.Div. 633. 

16. N.Y.—Cloonan v. State, 283 N, 
Y.S. 306, 246 App.Div. 669. 

17. Okl.—City of Okmulgee v. Carl¬ 
ton, 71 P.2d 722, 180 Okl. 605. 

City’s operation of general hospital 

under authority of charter constitut¬ 
ed exercise of proprietary and not 
governmental powers, rendering hos¬ 
pital liable to pay patient injured by 
hospital nurse’s negligence, where 
hospital received compensation from 
practically all patients.—Borwege v. 
City of Owatonna, 251 N.W. 915, 190 
Minn. 394. 

18. N.Y.—Engels v. City of New 
York, 10 N.Y.S.2d 641, 256 App.Div. 
992, affirming 6 N.Y.S.2d 436. 168 
Misc. 753, and affirmed 22 N.E.2d 
481, 281 N.Y. 650. 

19. Contract with municipality 

A private hospital under contract 
to furnish a municipality certain 
service is liable for injuries to a 
stranger caused by the negligence of 
its servants in the course of render¬ 
ing such service.—Murtha v. New 
York Homeopathic Medical College 


& Flow^er Hospital, 126 N.E. 722, 228 
N.Y. 183—30 C.J. p 466 note 85. 

Different principles are applied in 
determining the liability of hospitals 
for their torts when the hospital is 
a public or charitable institution 
from those which are applied when 
it is a private institution conducted 
for profit.—Fowler v. Norways San- 
itorium, Ind.App., 42 N.E.2d 415. 
State aid 

Hospital, although receiving state 
aid in way of tax exemption and ap¬ 
propriation, was not state institution 
or state agency, and hence was not 
entitled to immunity from liability 
for injuries on ground that it was 
performing governmental duty.—Co¬ 
hen V. General Hospital Soc. of Con¬ 
necticut, 154 A, 435, 113 Conn. 188. 

20. Hospital corporation successor 
of voluntary association of physi¬ 
cians held not liable for injuries to 
patient from alleged negligence on 
theory of implied assumption of lia¬ 
bility.—Rodgers v. Lincoln Hospital, 
214 N.W. 88, 239 Mich. 329. 

Xieased hospital 

(1) Railroad, railroad hospital, and 
beneficial association held not liable 
for negligence of nurse injuring pri¬ 
vate patient of hospital surgeons and 
physicians who paid stipulated sum 
for use of hospital equipment and 
nurses in treatment of private pa¬ 
tients.—Simons v. Northern Pac. Ry. 
Co., 22 P,2d 609, 94 Mont. 355. 

(2) Doctor could be proprietor of 
hospital as regards liability for pa¬ 
tient's injuries, although he conduct- | 
ed hospital business in leased proper¬ 
ty.—Quillen V. Skaggs, 25 S.W.2d 
33, 233 Ky. 171. 

Person having no control 
A person or corporation which has 
no control over a hospital is not lia¬ 
ble for the unskillful or negligent 
treatment of patients in the hospital, 
even though such person or corpora¬ 
tion may have some interest in the 
institution, as the right to a royalty 
on each patient treated in the hos¬ 
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pital; nor is such person or corpo¬ 
ration liable for the tortious acts of 
the employees of the hospital. 

Ga.—Keely Inst. v. Dougherty, 28 S. 
E. 511, 101 Ga. 60. 

Ky.—^Illinois Cent. R. Co. v. Buchan¬ 
an, 88 S.W. 312, 27 Ky.L. 1215. 

30 C.J. p 466 notes 86-89. 

21. Colo.—O’Connor v. Boulder Col¬ 
orado Sanitarium Ass’n, 111 P.2d 
633, 107 Colo. 290. 

Ga.—Barrett v. City of Brunswick. 

193 S.E. 450, 56 Ga.App. 575. 

Ky.—Hazard Hospital Co. v. Combs' 
Adm’r, 92 S.W.2d 35, 263 Ky. 252 
—Illinois Cent. R. Co. v. Cash's 
Adm’x, 299 S.W. 590, 221 Ky. 655. 
Mont.—Simons v. Northern Pac. Ry, 
Co., 22 P.2d 609, 94 Mont. 355. 

N.H.—^Welch V. Frisbie Memorial 
Hospital, 9 A.2d 761, 90 N.H. 337. 
Okl.—City of Shawnee v. Jeter, 221 
P. 758, 96 Okl. 272. 

Or.—Goldfoot V. Lofgren, 296 P. 843, 
135 Or. 533—Derrick v. Portland 
Eye, Bar, Nose & Throat Hospital, 
209 P. 344, 105 Or. 90. 

Wash.—^Nelson v. Columbia Clinic, 96 
P.2d 575, 1 Wash.2d 558. 
Contributing cause 

(1) Negligent acts producing an in¬ 
jury are actionable, even though in 
themselves they would not have pro¬ 
duced the injury, had the physical 
condition of plaintiff not been in 
such condition as to render him sus¬ 
ceptible to such injury.—Hayhurst 
V. Boyd Hospital, 254 P. 528, 43 Idaho 
661. 

(2) When two or more concurring 
acts produce an injury, one being 
wrongful and the others not wrong¬ 
ful, and the injury would not have 
occurred but for the wrongful act, 
it is the proximate cause of the in¬ 
jury.—^Arlington Heights Sanitarium 
V. Deaderick, Tex.Civ.App., 272 S.W. 
497. 

(3) Accordingly. a sanitarium’s 
negligence, in allowing patient suf¬ 
fering from mental trouble to escape 
at night, was the proximate cause 
of his death on railroad track, not- 
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nptrlio-ence 22 or for the negligence or miscon- tient himself is not paying for the services. ^ It is 
r, Tf rofficer" or employes Lorriog r.i.hin cfcar th.l the o.-ner or proprietor of . pr.vate hos- 
t seopr of ®re4.oyL«.=3 althoogh the p.- pital ie liable in damages for injnr.es to .ts pat.ent. 


Withstanding railroad also may have gi 
been negligent, which was not inter- ai 
vening cause interrupting defendant s n- 
negligence.—Arlington Heights Sam- w 
tarium v. Deaderick, supra. ii; 

Employment of incompetent nurses b 
or their negligence does not render I 3 
hospital liable for death of patient, 
unless such negligence was proxi- 3 
mate cause.-Hicks’ Adm*x v. Harlan i 
Hospital. 21 S.W.2d 125, 231 Ky. 60. 

Independent cause ^ 

In action against hospital wherein J 
hospital and insurer contended that S 
physician's actions were the inde¬ 
pendent and intervening or a super- d 
seding cause of the injury, physi- h 
Clan's actions would be judged in the f 
light of the circumstances of the j 
moment, where the actions occurred 
in the midst of a grave emergency. ( 
—Cornell v. U. S. Fidelity & Guar¬ 
anty Co.. La.App., 8 So.2d 364. 

Negligence must cause injury to be i 
actionable, not merely affect its lo¬ 
cation at one place on the body rath- ^ 
er than another.—Masonic Hospital j 
Ass’n of Payne County v. Taggart, 43 , 
P.2d 142, 171 Okl. 563. 

Negligent X-ray 

Plaintiff suing for negligence in 
taking X-ray picture, resulting in . 
fracture not being disclosed, must 
prove ihat injury would not have re¬ 
sulted had proper picture been made. 
—Mississippi Baptist Hospital v. 
Moore, 126 So. 465, 156 Miss. 676, 
67 A.L.R. 1106. 

Zteaction due to idiosyncrasy 

That unconscious patient’s reaction 
to treatment was due to physical 
idiosyncrasy would not defeat right 
to recover for nurse’s negligence in 
persisting in treatment after adverse 
effect thereof became apparent.—Par¬ 
rish V. Clark, 145 So. 848, 107 Fla. 
598. 

Voluntary intoxication 

Where patient in sanitarium, who 
sought to recover from sanitarium 
for personal injuries sustained when 
he was struck by sanitarium’s em¬ 
ployee, was voluntarily intoxicated 
at the time, his intoxication could 
not turn to his avail.—Nelson v. 
Rural Educational Ass’n, 134 S.W.2d 
181, 23 Tenn.App. 409. 

22. Exposure of person 

A hospital may be held liable be¬ 
cause of unnecessary exposure of the 
person of a female patient.—Inder- 
bitzen V. Lane Hospital, 12 P.2d 744, 
124 Cal.App. 462, hearing denied 13 P. 
2d 905, 124 Cal.App. 462. 

Pailure to perform obligations 
A hospital may be liable for fail¬ 
ure to perform its obligations, re¬ 


gardless of "Whether any of its serv¬ 
ants were guilty of any particular 
negligent acts. Thus the hospital 
would be liable if, after its undertak¬ 
ing, it failed to furnish nurses, suita¬ 
ble quarters, etc.—Guilliams v. Hol¬ 
lywood Hospital, 114 P.2d 1, 18 Cal. 
2d 97, prior opinion, App., 105 P.2d 
318. 

Formation of rules 

Hospital held not negligent in the 
formation of its rules.—Steele v. St. 
Joseph’s Hospital, Tex.Civ.App., 60 
S.W.2d 1083, error refused. 

Negligence must he shown in or¬ 
der for a visitor to recover from the 
hospital for injuries sustained from 
fall in or about the hospital. 

Isr.C.—Ammons v. St. Peter’s Hospi¬ 
tal, 142 S.E. 765, 195 N.C. 548. 

Ohio.—Bonawitt v. Sisters of Chan¬ 
ty of St. Vincent’s Hospital, 182 N. 
E. 661, 43 Ohio App. 347. | 

Same as natural person 

A private hospital’s liability for 
damages grow’ing out of negligence 
is the same as that of natural per¬ 
sons.—Olander V. Johnson, 258 Ill. 
App. 89. 

Students 

A hospital has been held to be lia¬ 
ble to a patient who has paid it for 
medical attention if it permits unli¬ 
censed students to experiment on 
him and treat him without his con¬ 
sent.—Inderbitzen v. Lane Hospital, 
12 P.2d 744, 124 Cal.App. 462, hearing 
denied 13 P.2d 905, 124 Cal.Ap-p. 463. 


23. Conn.—Hawthorne v. Blythe- 
wood, Inc., 174 A. 81, 118 Conn. 617. 

Ky.— Quillen v. Skaggs. 25 S.W.2d 
33, 34, 233 Ky. 171, citing Corpus 
Juris. 

La.—Cornell v. U. S. Fidelity & Guar¬ 
anty Co., App., 8 So.2d 364—Mes¬ 
sina V. Societe Francaise De Bien- 
faissance Bt D’Assistance Mutuelle 
De La Nouvelle Orleans, App., 170 
So. 801, 804, citing Corpus Juris. 

]y[inn.—St. Paul-Mercury Indemnity 
Co. V. St. Joseph’s Hospital, 4 N.W. 
2d 637, 212 Minn. 558. 

Miss.—Maxie v. Laurel General Hos¬ 
pital, 93 So. 817, 130 Miss. 246. 

jNj-.y.—^Dillon v. Rockaway Beach 
Hospital & Dispensary, 30 N.E.2d ] 
373 , 284 N.Y. 176, reversing 21 N. 
T.S.2d 502, 259 App.Div. 1033— 

Hendrickson v. Hodkin, 11 N.E.2d 
899, 276 N.Y. 252, reversing 294 N. 
Y.S. 983, 250 App.Div. 619—Yohal- 
em V. Yasuna, 300 N.Y.S. 929, 165 
Misc. 435. 

K.C.—Penland v. French Broad Hos¬ 
pital, 154 S.E. 406, 199 N.C. 314— 
Pangle v. Appalachian Hall, 131 
S.E. 42, 190 N.C. 833. 

Or.—^Hamilton v. Corvallis General 


Hospital Ass'n, 30 P.2d 9, 146 Or. 
168. 

Va.—Stuart Circle Hospital Corpora¬ 
tion V. Curry, 3 S.E.2d 153, 173 Va. 
136. 124 A.L.R. 176. 

Wash.—Hansch v. Hackett, 66 P.2d 
1129, 190 Wash. 97—Mueller v. 

Winston Bros. Co., 4 P.2d 854, 165 
Wash. 130. 

W.Va.—Vaughan v. Memorial Hospi¬ 
tal, 130 S.E. 481, 100 W.Va. 290. 

30 C.J. p 465 note 82. 

Hospital association not organized 
for pecuniary profit was not “estab¬ 
lishment or enterprise” wuthin stat¬ 
ute declaring owners or directors of 
an enterprise liable for damages 
caused by employees.—Candal De 
Lopez V. Sociedad Espanola de Auxi- 
lio Mutuo y Beneflcencia, C.C.A.Puer- 
to Rico, 45 P.2d 331. 

Public policy 

A hospital cannot be relieved of 
liability for negligence of its serv¬ 
ants on a theory of public policy in 
the absence of legislative announce¬ 
ment of such public policy.—Welch 
V. Frisbie Memorial Hospital, 9 A. 2d 
761, 90 N.H. 337. 

Helationship 

Proof that the person doing the 
negligent acts was some one for 
whom the hospital was legally re¬ 
sponsible is necessary.—Simons v. 

^ Northern Pac. Ry. Co., 22 P.2d 609, 

■ 94 Mont. 355. 

; 24. Utah.—Gitzhoffen v. Sisters of 
Holy Cross Hospital Ass’n, 88 P. 
691, 32 Utah 46, 8 L.R.A.,N.S., 1161. 

" 30 C.J. p 465 note 84. 

■ Newly bom child 

^ (1) Duty of hospital to care for 

® newly born baby inheres in assump¬ 
tion of control and not solely from 
contract with mother.—Mahoney v. 
Harley Private Hospital, 180 N.E. 
723, 279 Mass. 96. 

Q (2) Hospital caring for mother 
was liable for death of child result- 
y ing from negligence in connection 
j’ with birth and delivery or nursing 
‘ thereof. That child died during de- 
5 _ livery did not relieve hospital from 
liability where nurse failed to re- 
main present as requested, and pro- 
id fessional assistance was not fur 
a nished.—Birmingham Baptist Hospi- 
_1 tal v. Branton, 118 So. 741, 218 Ala 
>d 464. 

sr. (3) The fact that a husband’s con- 
.1- tract with a hospital called only fo: 
55 obstetrical services to his wife does 
not relieve the hospital from all lia 
s- bility for malpractice resulting ii 
— the death of the newly born child.— 
31 Criss V. Angelas Hospital Ass’n 0 
Los Angeles, 66 P.2d 1274, 13 Cal 
•al App. 2d 412. 
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proximately resulting from the negligence of its 
officers or employees while performing administra¬ 
tive or ministerial acts,^^ although, as discussed in¬ 
fra subdivision c (2) of this section, the authorities 
are not in agreement as to the liability of the hos¬ 
pital for the negligence of members of its staff 
while acting in their professional capacity. 

Breach of contract. A private hospital may be 
held liable for damages arising from its breach of 
a contract into which it was authorized to enter.26 

Contributory negligence. While the contributory 
negligence of a patient or plaintiff may bar his 
right of recovery,27 it has been held that if, after an 
injury to a patient, he fefuses or neglects to have 
the injury properly treated his right of action for 
the injury is not destroyed, but such negligence on 
the part of the injured patient may affect the dam- 
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ages recoverable.28 In a case where part of the in¬ 
jury or damages is caused by the sole negligence of 
the hospital, without any contributory negligence on 
the part of the patient, and other part of the injury 
or damages is caused by the combined negligence of 
both, the right of recovery has been limited to the 
actual injury or damages caused by the sole neg¬ 
ligence of the hospital, if apportionment thereof is 
possible.29 

Defective equipment. The equipment furnished 
by a private hospital for a patient’s use should be 
reasonably fit for the uses and purposes intended 
under the circumstances,^® and where a hospital fur¬ 
nishes defective equipment to a patient, who be¬ 
cause of such defective equipment suffers injury 
proximately resulting therefrom,liability can be 
imposed as for negligence.32 If an article is fur- 


25. Ala.—Birming-ham Baptist Hos¬ 
pital V. Branton, 113 So. 79, 216 
Ala. 326. 

Ind.—Fowler v. Horways Sanitorium, 
App., 42 N.E.2d 415. 

La.—Cornell v. U. S. Fidelity & 
Guaranty Co., App., 8 So.2d 364. 

30 C.J. p 467 note 4. 

Act performed T)y pliysiclan or nurse 
A private hospital cannot be re¬ 
lieved of responsibility on the ground 
that the act was performed by a 
physician or nurse where the act is 
of a character ordinarily performed 
by a servant.—Dillon v. Bockaway 
Beach Hospital & Dispensary, 30 N. 
E,2d 373, 284 N.T. 176, reversing 21 
N.T.S.2d 502, 259 App.Div. 1033. 
Treatment by layman 
Where superintendent and execu¬ 
tive manager of a private hospital 
operated for profit knew or should 
have known that patient was being 
admitted to hospital for improper 
treatment by layman to whom he 
was introduced, superintendent's 
wrongful conduct in permitting such 
use of hospital facilities rendered 
hospital liable to patient for injuries 
resulting from improper treatment of 
patient by layman.—Hendrickson v. 
Hodkin, 11 JSr.B.2d 899, 276 N.Y. 252, 
reversing 294 N.Y.S. 982, 250 App. 
Div. 519. 

Ultra vires acts 

A private, noncharitable hospital 
corporation could not escape liability 
to patient for injuries resulting from 
wrongful conduct of its executive 
manager and superintendent on 
ground that superintendent's acts 
were ultra vires.—Hendrickson v. 
Hodkin, supra. 

as. N.Y.—Roche v. St. John's River¬ 
side Hospital, 160 N.Y.S. 401, 96 
Misc. 289. 

30 C.J. p 465 note 70. 

27. Ga.—^Mitchell v. Executive Com¬ 


mittee of Baptist Convention, 176 
S.E. 669, 49 Ga.App. 615. 

Ky.—Pikeville Methodist Hospital v. 

Donahoo, 299 S.W. 159, 221 Ky. 538. 
S.D.—Fetzer v. Aberdeen Clinic, 204 
N.W. 364. 48 S.D. 308, 39 A.L.R. 
1423. 

W.Va.—Jenkins v. Charleston Gener¬ 
al Hospital & Training School, 110 
S.E. 560, 90 W.Va. 230. 

Failure to follow iustructious 
Where patient was instructed in 
operation of electric heating pad and 
successfully operated it for three 
days, hospital was not liable for 
burns due to patient’s falling asleep 
while current was turned on.—Dit- 
tert V. Fischer, 36 P.2d 592, 148 Or. 
366. 

Slippery floors 

If hospital was negligent in per¬ 
mitting floors to remain in slippery 
condition, private nurse, employed by 
patient, who continued to use floors 
with full knowledge of such condi¬ 
tion, was guilty of contributory neg¬ 
ligence.—Mautino v. Sutter Hospital 
Ass’n, '296 P. 76, 211 Cal. 556. 
Plaintiff held not contributorily neg¬ 
ligent 

Tex.—^Harris v. Sadler, Civ.App., 55 
SiW.2d 173, error dismissed—Ar¬ 
lington Heights Sanitarium v. 
Deaderick, Civ.App., 272 S.W. 497. 
23. Okl.—Duke Sanitarium v. Hearn, 
13 P.2d 183, 159 Okl. 1. 

30 C.J. p 467 note 23. 

29. W.Va.—Jenkins v. Charleston 
General Hospital & Training 
School, 110 S.E. 560, 90 W.Va. 230. 

30. Minn.—Butler v. Northwestern 
Ho^ital of Minneapolis, 278 N.W. 
37, 202 Minn. 282. 

Failure to perform obligations 
A hospital may be liable for fail¬ 
ure to perform its obligations to a 
patient, as where it fails to furnish 
proper eauipment.—Guilliams v. Hol- 
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lywood Hospital, 114 P.2d 1, 18 Cai. 
2d 97, prior opinion, App., 105 P2d 
318. 

31. Mont.—Simons v. Northern Pac 
Ry. Co., 22 P.2d 609. 94 Mont. 355! 

Causes close to result 
In cases of this character, legal 
responsibility must be limited to 
those causes which are so close to 
the result, or of such significance as 
causes, that the law is justified in 
imposing liability.—Butler v. North¬ 
western Hospital of Minneapolis, 278 
N.W. 37, 202 Minn. 282. 

Surgeon’s responsibility 
A physician who owns a hospital 
is not res-ponsible for a failure to 
furnish an adequately equipped place 
in which a surgeon may operate on a 
patient with safety, where the re¬ 
sponsibility for the sufficiency of 
such equipment rests on the surgeon 
who undertakes to perform the op¬ 
eration.—Robinson v. Crotwell, 57 So. 
23, 175 Ala. 194—30 C.J. p 466 note 
91. 

32. Minn.—Butler v. Northwestern 
Hospital of Minneapolis, 278 N.W. 
37, 202 Minn. 282. 

Defective lamp 

If hospital or its agent had knowl¬ 
edge of defective condition of lamp 
from which patient received shock, 
or by exercise of reasonable care 
could have known of defective con¬ 
dition, hospital was negligent.—Bak¬ 
er V. Board of Trustees of Leland 
Stanford Junior University, 23 P.2d. 
1071, 133 Cal.App. 243. 

Nonliability for professional acts 
Notwithstanding the rule that a 
hospital is not liable for the negli¬ 
gence of doctors and nurses, see in¬ 
fra subdivision b of this section, a 
hospital in furnishing defective 
equipment becomes liable to a pa¬ 
tient injured thereby.—^Woodhouse v. 
Knickerbocker Hospital, 39 N.Y.S.2d 
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nished which is obviously unfit for the use for | 
which intended, and plaintiffs nurse used the arti¬ 
cle in violation of the usual standards of due care 
of nursing practice, defendant cannot be charged 
with the injurious effects therefrom.^s if_ howev¬ 
er, the defect is not patent, the nurse is not re¬ 
quired to examine into its mechanical parts for dis¬ 
covery of possible defects.** 

Exposure to contagious disease. Although a hos¬ 
pital may be liable for the negligent exposure of a 
patient to a contagious disease,** the failure of hos¬ 
pital authorities to notify a prospective patient or 
her relatives of the presence of a contagious dis¬ 
ease therein is not negligence which renders it lia¬ 
ble for the death of the patient from disease.*® 

Failure to accept patient; wrongful discharge. 
A private hospital owes the public no duty to ac¬ 
cept any patient not desired by it, and it is not nec¬ 
essary to assign any reason for its refusal to accept 
a patient for hospital service.*^ Where the issue is 
that the hospital received the patient for hospital 
service and then wrongfully refused to render that 
service, resulting in injury, it has been held that 
it must be shown that the hospital became due to 
render the service by having undertaken to provide 
It, when there was otherwise no duty to do so, or by 
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having rendered a treatment in an emergency, with 
out undertaking to provide full hospital service, but 
that such treatment was known to be likely to and 
did create a condition which was extremely danger¬ 
ous unless further partial hospital service was ren¬ 
dered until that hazard which defendant voluntarily 
created was passed, and that the injury complained 
of, was caused by the failure of defendant to dis¬ 
charge such duty.** Where a patient selects his 
own physician, it has been held that the hospital is 
charged with no duty as to the time when the re¬ 
lationship of patient and physician should be ter¬ 
minated by discharge of the patient, and that the 
hospital could not be charged with negligence for 
the wrongful discharge of the patient.** 

Fraud. A hospital may be held liable for sums 
procured from a patient by false representations as 
to the treatment and teachings practiced at the in¬ 
stitution and to be practiced on him, but the hospital 
is not liable in such an action unless the representa¬ 
tions made were false and fraudulent.*® 

Loss of patients’ valuables. A hospital has been 
held not to be liable for a theft by an employee of 
a patient’s valuables where he was requested to 
leave them in the hospital’s custody but retained 


another patient, as no duty to accept the child having a 
' highly contagious disease.—Birming¬ 
ham Baptist Hospital v. Crews, 157 


671, affirmed 43 N.Y.SrSd '518, 266 
App.Div. 839. 

33. Minn.—Butler v. Northwestern 
Hospital of Minneapolis, 278 N.W. 
37, 202 Mmn. 2S2. 

“The duty of the hospital to fur¬ 
nish suitable supplies and equipment 
does not, we think, make such de¬ 
fendant liable for furnishing articles 
which a trained nurse in charge of a 
patient should know from training 
and experience and the standards of 
care ordinarily used in her profes¬ 
sion would be dangerous. If the 
article furnished is obviously unfit I 
for the use for which it is furnished 
by the hospital, and plaintiff’s em¬ 
ployee uses it in violation of all the 
standards of care of nursing prac¬ 
tice, the defendant cannot be charge¬ 
able with any injurious effects there¬ 
from.”—Payne v. Santa Barbara Cot¬ 
tage Hospital, 37 P.2d 1061, 1063, 2 
Cal.App.2d 270. 

34. Minn.—Butler v. Northwestern 
Hospital of Minneapolis, 278 N.W. 
37, 202 Minn. 282. 

35. Ala.—Woodlawn Infirmary v. 
Byers, 112 So. 831, 216 Ala. 210. 

Minn.—Taaje v. St. Olaf Hospital, 
271 N.W. 109, 199 Minn. 113— 

Kirchoff v. St. Joseph's Hospital, 
260 N.W. 509, 194 Minn. 436. 
JSsseatlal facts 

In an action against a hospital for 
death of plaintiff’s intestate alleged 
to have been caused by smallpox 


contracted from 
the result of the negligence of the 
hospital employees, these essential 
facts must be established: First, 
that plaintiff’s intestate died of 
smallpox; second, that he contracted 
the disease while he was a patient in 
defendant hospital; third, that this 
resulted from infection communicat¬ 
ed to him from another patient who 
was in the hos-pital during intestate’s 
presence there; fourth, that defend¬ 
ant’s nurses, agents, or servants who 
controlled or managed the hospital 
knew that such other patient was af¬ 
flicted with smallpox; fifth, that 
they so negligently handled said pa¬ 
tient that they exposed intestate to 
infection from him.—Gadsden Gener¬ 
al Hospital V. Bishop, 96 So. 145, 209 
Ala. 272. 

30. Tex.—Jones v. Sisters of Chari¬ 
ty, Civ.App., 173 S.W. 639. 

30 C.J. P 466 note 92. 

Admitting expectant mothers im¬ 
mediately prior to the birth of infant 
plaintiffs during the course of a 
malady affecting infants in the hos¬ 
pital, without notice to the expectant 
mothers, held not to constitute ac¬ 
tionable negligence.—Robey v. Jew¬ 
ish Hospital of Brooklyn, 20 N.E.2d 
6, 280 N.T. 533, reversing 5 N.T.S.2d 
14, 254 App.Div. 874, and reargument 
denied 21 N.E.2d 694, 280 N.T. 807. 

37 . Contagio-ns disease 

Defendant owed a parent or child 
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So. 224, 229 Ala. 398. 

38. Administration of antitoxin 
As respects liability of private 
hospital to father for death of child, 
which was given emergency treat¬ 
ment for diphtheria, requirement 
that child should abstain from physi¬ 
cal exertion and have rest with or 
without antitoxin was not violated 
when father took child, which was 
well wrapped, to his home in a closed 
car in same manner as father 
brought child to hospital, and no 
reason was shown why father could 
not use an ambulance. Also the 
hospital could not be held liable 
where antitoxin did not create con¬ 
dition which was proximate contrib¬ 
uting cause of death, or such condi¬ 
tion as to stimulate attention not 
otherwise necessary in treatment of 
diphtheria.—Birmingham Baptist 
Hospital v. Crews, 157 So. 224, 229 
Ala. 398. 

39. N.C.—Bowditch v. French Broad 
Hospital, 159 S.E. 350, 201 N.C. 
168. 

40. U.S.—Previn v. Tenacre, Inc., C. 
■CA.N.J., 70 P.2d 389, certiorari de¬ 
nied 54 S.Ct. 528. 291 U.S. 677, 78 
li.Ed. 1065. 

41. Mass.—Vannah v. Hart Private 
Hospital, 117 N.E. 328, 228 Mass. 
132, Lr.R.A.1918A 1157. 
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(2) Torts of Members of Professional Staff 

In some jurisdictions it is held that a private hos¬ 
pital owes to a patient the duty of exercising reasonable 
care in the selection of its professional staff, and, if it 
exercises such care, it is not liable for the professional 
acts of its staff under the doctrine of respondeat superior. 
In other jurisdictions a hospital may be liable for the 
negligent acts of its professional staff even while they 
are acting in their professional capacity. 

Liability of a private hospital for the negligent 
acts of the members of its professional staff must 
be predicated on the doctrine of respondeat superi- 
or.^2 Accordingly a private hospital is not responsi¬ 
ble for any default on the part of a physician or 
surgeon who practices his profession as an inde¬ 
pendent agent,and, where a patient employs a 


physician or surgeon not in the employ of the hos¬ 
pital, the hospital is not liable for his negligence.^-^ 

In some jurisdictions a private hospital owes to 
a patient merely the duty of using reasonable care 
to employ reasonably qualified, reputable, and li¬ 
censed members on its professional staff,and the 
hospital may be liable for want of care in the selec¬ 
tion of its professional staff.^® Where the hospital 
exercises reasonable care in the selection of its staff, 
it is held in such jurisdictions that the physicians or 
surgeons are independent contractors,^'^ and that the 
hospital is not liable for an injury caused by the 
negligent or tortious act of a member of such staff 
occurring during the course of his professional du¬ 
ties,and, according to the decisions on the sub- 


42. KY.—Post V. Crown Heights 
Hospital, 17 N.Y.S.2d 409, 173 Misc. 
250. 

OrdiiLaril7f a hospital xuLdertahes 
only to furnish room, food, facilities 
for operation, and attendance, and is 
not liable for injuries resulting from 
the negligence of a physician in the 
absence of evidence of agency or oth¬ 
er facts on which the principle of re¬ 
spondeat superior can be applied.— 
Smith V. Duke University, 14 S.B.2d 
643, 219 N.C. 628. 

Physician a stockholder or officer 
The fact that the physician or sur¬ 
geon committing the negligent act is 
a stockholder or officer in defendant 
corporation will not render the cor¬ 
poration liable for his negligent acts. 
Ga.—Black v. Fischer, 117 S.E. 103, 
30 Ga.App. 109. 

Ill.—^Hoke v. Harrisburg Hospital, 
281 IlLApp. 247. 

Ind.—Iterman v. Baker, 15 N.E.2d 
365, 214 Ind. 308, 

Ky.—Carter v. Harlan Hospital, 128 
SW.2d 174, 278 Ky. 84—Stacy v. 
Williams, 69 S.W.2d 697, 253 Ky. 
353. 

N.C.—Penland v. French Broad Hos¬ 
pital, 154 S.E. 406, 410, 199 N.C. 
314, quoting Corpus Juris. 

30 C.J. p 467 note 8. 

43. Ala.—Robinson v. Crotwell, 57 
So. 23. 175 Ala. 194. 

Cal.—^Adams v. Boyce, 99 P.2d 1044, 
37 Cal.App.2d 541, certiorari denied 
61 S.Ct. 137, 311 U.S. 694, 85 L.Ed. 
449. 

Tenn.—Stewart v. Crook Sanatorium, 
69 S.W.2d 259, 17 Tenn.App. 589. 
Wis.—Kuglich V. Fowle, 200 N.W. 
648, 185 Wis. 124. 

44. Ala.—Barfield v. South High¬ 
lands Infirmary, 68 So. 30, 191 Ala. 
553, Ann.Cas.l916C 1097. 

N.Y.—^Hendrickson v. Hodkin, 294 N. 
Y.S. 982, 250 App.Div. 619, reversed 
on other grounds 11 N.E.2d 899, 276 
N.Y. 252. 

N.C.—Gosnell v. Southern Ry. Co., 
162 S.E. 569. 202 N.C. 234—Bow- 


ditch V. French Broad Hospital, 159 
S.E. 350, 201 N.C. 168—Penland v. 
French Broad Hospital, 154 S.E. 
406, 410, 199 N.C. 314, quoting Cor¬ 
pus Juris. 

Statute inapplicable 
In patient's action against hospi¬ 
tal for burns caused by hot water 
bottle placed on patient’s legs while 
he was under influence of anaesthetic 
administered by two doctors of pa¬ 
tient, statute imposing small fine on 
whoever uses anaesthetic on another 
but fails to have third person, com¬ 
petent to be witness, present was in¬ 
applicable on question of hospital's 
negligence.—City Hospital of Akron 
V. Lewis, 192 N.E. 140, 47 Ohio App. 
465. 

45. Ind.—Iterman v. Baker, 15 N.E. 
2d 365, ’214 Ind. 308. 

No preference as to physician 
Where a patient enters a hospital 
for treatment of a particular malady 
and expresses no preference as to 
physician by whom he is to be treat¬ 
ed and is there directed to or as¬ 
signed to a reputable physician who 
is not an employee of the hospital, 
those in charge of the hospital must 
exercise reasonable care in the se¬ 
lection of the physician and if no 
negligence is shown in such selec¬ 
tion no liability attaches to the hos¬ 
pital for injury due to negligence or 
unskillful treatment of the patient 
by the physician.—Smith v. Duke 
University, 14 S.E.2d 643, 219 N.C. 
628. 

46. Mont.—Maki v. Murray Hospi¬ 
tal, 7 P.2d 228, 91 Mont. 251. 

30 C.J. p 466 note 3. 

Skin required of physicians and 
nurses employed by hospital must be 
such as is possessed by others simi¬ 
larly engaged in like communities.— 
Maki V. Murray Hospital, supra. 

47. Ind.—Iterman v. Baker, 15 N.E. 
2d 365, 214 Ind. '308—Fowler v. 
Norways Sanitorium, App., 42 N.E. 
2d 415. 

N.Y.—Kellogg V. Church Charity 
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Foundation, 112 N.Y.S. 566, 128 
App.Div. 214—In re Agnew’s Will, 
230 N.Y.S. 519, 132 Misc. 466. 

N.C.—Smith v. Duke University, 14 
S.E.2d 643, 219 N.C. 628. 

Va.—Stuart Circle Hospital Corpora¬ 
tion V. Curry, 3 S.E.2d 153, 173 Va. 
136, 124 A.L.R. 176. 

Exteme at hospital who adminis¬ 
tered hypodermatoclysis at request 
of patient’s physician held “em¬ 
ployee” of physician and not of hos¬ 
pital, for purpose of administering 
such treatment, even though at time 
treatment was given physician was 
not present, and hence hospital was 
not liable for negligence of externe 
in administering treatment.—Messina 
V. Societe Francaise De Bienfaissance 
Et D'Assistance Mutuelle De La Nou- 
velle Orleans, La.App., 170 So. 801. 

48. Ga,—Black v. Fischer, 117 S.E. 

103, 30 Ga.App. 109. 

Ky.—Pikeville Methodist Hospital v. 

Donahoo, 299 S.W. 159, 221 Ky. 538. 
La.—Messina v. Societe Francaise De 
Bienfaissance Et D'Assistance 
Mutuelle De La Nouvelle Orleans, 
App., 170 So. 801. 

N.Y.—Renouf v. New York Cent. R. 
Co., 240 N.Y.S. 720, 724, 229 App. 
Div. 58, citing Corpus Juris, and 
reversed on other grounds In re 
Renouf, 173 N.E. 218, 254 N.Y. 349 
—Brown v. St. Vincent’s Hospital, 
226 N.Y.S. 317, 222 App.Div. 402— 
Hamburger v. Cornell University, 
199 N.Y.S. 369, 204 App.Div. 664, 
affirmed 148 N.E. 539, 240 N.Y. 
328, 42 A.L.R. 955—In re Agnew’s 
Will, 230 N.Y.S. 519, 132 Misc. 466. 
30 C.J. p 466 note 96. 

Direction to employee 

The fact that a physician, as an 
administrative officer of the hospital, 
directs an employee of the hospital 
to perform a routine duty does not 
make the acts of such employee med¬ 
ical acts so as to relieve the hospital 
from liability therefor.—Fowler v. 
Norways Sanitorium, Ind.App., 42 N. 
K2d 415. 
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iect, at least in the absence of special contract.^* 
Under such rule, however, the hospital may be lia¬ 
ble for the negligence of its staff in the perform¬ 
ance of mere administrative or ministerial duties, 
see supra subdivision c (1) of this section. 

In some jurisdictions it is held that a hospital cor¬ 
poration cannot enter into a contradt to furnish 
medical services, and that the corporation cannot be 
estopped to deny liability for the negligent acts of 
a physician on the ground that it had no power to 
make such a contract.50 On the other hand, it has 
been held that, while a hospital cannot be licensed 
to practice medicine, it may actually engage in so 
much of such practice as is customary and neces¬ 
sary in the proper conduct of its business, and that 
a hospital’s contract with a patient to furnish rou¬ 
tine medical treatment is neither illegal nor ultra 
vires.5^ Accordingly an interne performing usual 
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medical services, which the hospital has contracted 
to furnish, is the servant of the hospital, and any 
negligent performance of his duties, whether by 
lack of professional equipment or lack of profes¬ 
sional skill, constitutes a breach of the contract 
made by the employer.®- It has also been held 
that, where a hospital corporation either contracted 
with plaintiff, or led him to believe that it was con¬ 
tracting with him, for professional services, the hos¬ 
pital was not relieved from liability for its physi¬ 
cian’s negligence on the ground that the hospital 
could not lawfully practice medicine.®® 

In some jurisdictions private hospitals may be 
held liable under the doctrine of respondeat superior 
for the negligence of the members of their profes¬ 
sional staffs employed by them and committed with¬ 
in the scope of their employment.®^ Where the neg¬ 
ligence charged is actual negligence, that is, an af- 


Tliis role applies to negUgeiit acts 
of physicians, resident physicians, 

and surgeons.-Schloendorff v 

York Hospital Soc., 105 N.E. 9-, -11 
tstY 125, 52 L.R.A.,N.S., 505, Ann. 
Cas'l915C 581—30 CJ. P 466 notes 
97-99. 

Blood donor 

Sanitarium held not liable for the 
mistreatment by a physician, who 
was its president, of one volunteer¬ 
ing to furnish blood for transfusion 
for the benefit of a friend, a patient 
of such physician.—Jeter v. Davis 
Fischer Sanitarium Co., 113 S.E. 29 
28 Ga.App. 70S. 

X-ray specialist is regarded as be¬ 
ing in the same profess-ional class 
as a doctor and proceeds on his own 
judgment as to how and what should 
be done. Conseqtuently he is not sub¬ 
ject to the control of the hospital so 
as to render it liable for his negli¬ 
gent acts.—Hoke v. Harrisburg Hos¬ 
pital, 281 IlLApp. 247. 

43 . Or.—Holland v. Eugene Hospi¬ 
tal, 270 P. 784, 127 Or. 256. 

An interne employed and paid by 
hospital is not an “independent con¬ 
tractor” as respects patient, so as to 
preclude recovery from hospital for 
interne’s negligence; and, where in¬ 
terne and nurse are employees of a 
hospital working directly under its 
supervision and control, both act on 
behalf of the hospital and there is no 
substantial difference in their rela¬ 
tionship to a patient.—Stuart Circle 
Hospital Corporation v. Curry, 3 S. 
E.2d 153, 173 Va. 136, 124 A.L.R. 176. 
Partnership 

Hospital could be charged with lia¬ 
bility for malpractice by staff physi¬ 
cian causing death of patient in hos¬ 
pital, where pleadings and evidence 
showed partnership relation or joint 
undertaking between hospital and 
physician.—Edwards v. West Texas 


Hospital, Tex.Civ.App., 89 S.W.2d 801, 
error dismissed. 

50. Independent contractors 

A. contract between corporation 
and patient whereby corporation 
charged for use of its hospital facil¬ 
ities and for furnishing services of 
physicians and surgeons which it en¬ 
gaged as independent contractors, 
however, was within powers of cor¬ 
poration and was legal.—Iterman v. 
Baker, 15 N.E.2d 365, 214 Ind. 308. 

51. Va.—Stuart Circle Hospital Cor¬ 
poration V. Curry, 3 S.E.2d 153, 
173 Va. 136, 124 A.L.R. 176. 

52. Va.—Stuart Circle Hospital Cor¬ 
poration V. Curry, supra. 

53. Cal.—Hedlund v. Sutter Medical 
Service Co., 124 P.2d 878, 51 Cal. 
App.2d 327. 

“It would seem that the public in¬ 
terest would be more fully served if 
the rule of immunity, heretofore ap¬ 
plied to hos-pitals ‘if public or char¬ 
itable,’ were not extended to non- 
charitable private hospital, or those 
operated for profit.”—Post v. 

Heights Hospital, 17 N.Y.S.2d 409 
417, 173 Misc. 250. 

54 . Or.—Giusti v. C. H. Weston Co., 
108 P.2d 1010, 165 Or. 525. 

Ya—^Vaughan v. Memorial Hospi¬ 
tal, 130 S.E. 481, 100 W.Va. 290. 

30 C.J. p 466 notes 1, 2. 

Implied engagements 

“Ordinarily, when a hospital like 
the present one undertakes to treat a 
patient without any special arrange¬ 
ment or agreement, its engagement 
implies three things: (1) That its 
physicians, nurses, and attendants 
possess the requisite degree of learn¬ 
ing, skill, and ability necessary to 
the’ practice of their profession, and 
which others similarly situated ordi¬ 
narily possess; (2) that its physi¬ 
cians, nurses, and attendants will 
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exercise reasonable and ordinary 
care and diligence in the use of their 
skill and in the application of their 
knowledge to the patient’s case; and 
(3) that its physicians, nurses, and 
attendants will exert their best judg¬ 
ment in the treatment and care of 
the case.”—Byrd v. Marion General 
Hospital, 162 S.E. 738, 740, 202 N.C. 
337 —Pangle v. Appalachian Hall, 131 
S.E. 42, 43, 190 N.C. 833. 

Hospital held estopped to deny em¬ 
ployment of laboratory technician.— 
Hedlund v. Sutter Medical Service 
Co., 124 P.2d 878, 51 Cal.App.2d 327. 
Internes 

A hospital is as much liable under 
the doctrine of “respondeat superior” 
for the negligence of an interne who 
is in no wise an “independent con¬ 
tractor” but a mere “employee” as 
it is for that of a nurse under like 
employment.—City of Miami v. 
Oates, Fla., 10 So.2d 721. 

Patient and physician relationship 
Entry into sanitarium by one un¬ 
derstanding that he entered as its 
patient created relation of patient 
and physician, which continued until 
changed by mutual consent or rea¬ 
sonable notice or ended by his dis¬ 
missal.—Gilstrap V. Osteopathic San¬ 
atorium Co., 24 S.W.2d 249. 224 Mo. 
App. 798. 

Physicians 

Hospitals are liable for tortious 
acts of their physicians where the 
hospital had contracted to furnish 
medical services.—^Hedlund v. Sutter 
Medical Service Co., 124 P.2d 878, 51 
Cal 4pp.2d 327—Inderbitzen v. Lane 
Hospital, 12 P.2d 744, 124 Cal.App. 
462, hearing denied 13 P.'2d 905, 124 
Cal.App. 462. 

Stndent 

Corporation, operating college for 
gain in which science of chiroprac- 
tics Is taught. Is liable for injury 
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firmative act constituting a breach of duty, the com¬ 
petency of the negligent employee has been held to 
be immaterial.^® 

Nurses. In some jurisdictions nurses when treat¬ 
ing a patient are not considered as acting for the 
hospital so as to render the hospital liable for their 
negligent acts under the doctrine of respondeat 
superior,®® at least if the hospital has exercised due 
care in selecting its nursing staff.®'^ A hospital, 
however, is liable for negligence of its nurses in the 
performance of mere administrative or clerical 
acts.®® In other jurisdictions, at least where a con¬ 
tract exists binding the hospital to give proper treat¬ 
ment,®® a nurse on a hospital staff is considered 
as an employee and the hospital is liable to a pa¬ 
tient who suffers injury through the negligence of 
the nurse while acting within the scope of his or 
her employment.®® The hospital, however, is not li¬ 
able for the torts of its nurse committed while the 


nurse was acting outside the scope of his or her em- 
ployment,®! or while the nurse was but executing 
the orders of the patient’s physician,®2 unless such 
order was so obviously negligent as to lead any rea¬ 
sonable person to anticipate that substantial injurv 
would result to the patient from its execution.63 

A hospital has been held to be liable for the neg¬ 
ligence of a special nurse employed by it,®4 but not 
for a special nurse employed by the patient.®® 

In some jurisdictions it is held that where a hos¬ 
pital assigns a nurse to an operating surgeon and 
surrenders to him direction and control with rela¬ 
tion to the work to be done, the nurse becomes the 
servant of the surgeon in so far as his or her serv¬ 
ices relate to the work so controlled and directed, 
and the hospital as his or her general employer is 
no longer liable for his or her negligence in the 
controlled work.®® 


sustained by patient while being 
treated in its clinic by student as¬ 
signed by authorities in charge to 
administer treatment, where injury 
is result of negligence, carelessness, 
or lack of ordinary skill on part of 
such student.—Carver Chiropractic 
College V. Armstrong, 229 P. 641, 103 
Okl. 123. 

55. Fla.—Parrish v. Clark, 145 So. 
84S, 107 Fla. 598—^Pensacola Sani¬ 
tarium V. Wilkins, 67 So. 124, 68 
Fla. 447. 

56, Cal.—Ware v. Culp, 74 P.2d 283, 
24 Cal.App.2d 22. 

30 C.J. p 467 notes 10, 11. 

In New York 

(1) The text rule generally is fol¬ 

lowed.—Schloendorff v. New York 
Hospital Soc., 105 N.E. 92, 211 N.Y. 
125, 52 L.R,A.,N.S., 505, Ann.Cas. 

1915C 581—Bush v. Board of Manag¬ 
ers of Binghamton City Hospital, 297 
N.Y.S. 991, 251 App.Div. 601—Kamps 
V. Crown Heights Hospital, 296 N.Y. 
S. 776, 251 App.Div. 849, affirmed 14 
N.R2d 184, 277 N.Y. 602—Steinert v. 
Brunswick Home, 16 N.Y.S.2d 83, 172 
Misc. 787, affirmed 20 N.Y.S.2d 459, 
259 App.Div. lOlS, ap'peal denied 22 
N.Y.S.2d 822, 260 App.Div. 810. 

(2) Where an orderly's duties are 
those of a nurse, the hospital is not 
liable for his negligence.—Andrews 
v. Roosevelt Hospital, 18 N.Y.S.2d 
447, 259 App.Div. 733, reargument de¬ 
nied In re Petrides’ Estate, 19 N.Y.S. 
2d 1022, 259 App.Div. 831. 

(3) It has been held, however, that 
a private hospital conducted for prof¬ 
it was liable for the negligence of its 
regular nurse, where no attempt was 
made to show that the nurse was 
acting under the directions of a 
physician.—^Meshel v. Crotona Park 
Sanitarium, 276 N.Y.S. 989, 154 Misc. 
221 . 


57. Duty 

A hospital had duty of furnishing 
patient with a reasonably competent 
nurse.—Howe v. Medical Arts Center 
Hos-pital, 26 N.Y.S.2d 957, 261 App. 
Div. 1088. affirmed 39 N.E.2d 303, 287 
N.Y. 698. 

58. N.Y.—Yohalem v. Yasuna, 300 
N.Y.S. 929, 165 Misc. 435. 

Freparing solutions 

The action of nurse employed by 
hospital in preparing a solution, at 
request of patient's physician, to be 
injected into patient as an anaesthe¬ 
tic, was part of “treatment of pa¬ 
tient" and was not “administrative 
act" or “clerical act."—Steinert v. 
Brunswick Home, 20 N.Y.S.2d 459, 
259 App.Div. 1018, affirming 16 N.Y. 
S.2d 83, 172 Misc. 787, and appeal 
denied 22 N.Y.S.2d 822, 260 App.Div. 
810, appeal denied 31 N.E.2d 517, 284 
N.Y. 822. 

59. Idaho.—Corey v. Beck, 72 P.2d 
856, 858, 58 Idaho 281, citing Cor¬ 
pus Juris. 

30 C.J. p 467 note 12. 

60. Ga.—^Piedmont Hospital v. An¬ 
derson, 16 S.E.2d 90, 65 Ga,App. 
491. 

Idaho.—Corey v. Beck, 72 P.2d 856, 
858, '58 Idaho 281, citing Corpus 
Juris. 

N.C.—Byrd v. Marion General Hospi¬ 
tal, 162 S.E. 738, 202 N.C. 337. 

Okl.—Skidmore v. Oklahoma Hospi¬ 
tal, 278 P. 334, 137 Okl. 133. 

Va.—Stuart Circle Hospital Corpora¬ 
tion V. Curry, 3 S,E.2d 153, 173 Va. 
136, 124 A.L.R. 176—Tucker Sana¬ 
torium V. Cohen, 106 S.E, 355, 129 
Va. 576, 22 A.L.R. 315. 

30 C.J. p 467 note 13. 

Not iudepeudeut coutractors 

Regular nurses, alleged to have 
caused plaintiff’s injuries, were em¬ 
ployees for whose negligence defend- 
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ant was liable, and they were not in¬ 
dependent contractors.—Norwood 

Hospital V. Brown, 122 So. 411, 219 
Ala. 445. 

61. La.—Harvey v. North Louisiana. 
Sanitarium, 6 La.App. 230. 

Nurse agreeing to consult physi¬ 
cian respecting patient's discharge, 
was acting as agent of patient— 
Bowditch V. French Broad Hospital, 
159 S.E. 350, 201 N.C. 168. 

€2, N.C.—Byrd v. Marion General 
Hospital, 162 S.E. 738, 202 N.C. 337. 

63. N.C.—^Byrd v. Marion General 
Hospital, supra, 

64. Ga.—Emory University v. Shad- 
burn, 171 S.E. 192, 47 Ga.App. 643, 
affirmed 180 S.E. 137, 180 Ga. 595. 

65. Cal.—Ware v. Culp, 74 P.2d 283, 
24 Cal.App.2d 22. 

N.Y.—Kamps v. Crown Heights Hos¬ 
pital, 296 N.Y.S. 776, 251 App.Divv 
849, affirmed 14 N.E.2d 184, 277 N. 
Y. 602—Fisher v. Sydenham Hospi¬ 
tal, 26 N.Y.S.2d 389, 176 Misc. 7. 
Wash.—Canney v. Sisters of Charity 
of House of Providence, 130 P.2d 
899. 

66. La.—Jordan v. Touro Infirmary, 
App., 123 So. 726. 

Minn.—St. Paul-Mercury Indemnity 
Co. V. St. Joseph’s Hospital, 4 N- 
W.2d 637, 212 Minn. 558. 

Okl.—Randolph v. Oklahoma City 
General Hospital, 71 P.2d 607, ISO 
Okl. 513—Aderhold v. Bishop, 221 
P. 752, 94 Okl. 203, 60 A.L.R. 137. 
Physicians not assuming direction 
Hospital was not exempt from lia¬ 
bility, on ground of overmastership 
of surgeon employed by patient 
where, after surgeon’s departure im¬ 
mediately following operation, nurse 
employed by hospital burned patient 
by laying unguarded lamp on her 
body, while patient was unconsoious. 
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A hospital has been held to be liable for the posi¬ 
tive negligent infliction of injury on a patient by an 
employee nurse, regardless of whether or not it used 
due care in the selection of only competent nurs¬ 
es to attend patients in its charge.®^ 

(3) Degree of Care 

Although a private hospital is not an insurer of a 
oatlent’s safety, it must exercise such reasonable care 
toward a patient as his known condition may require. 

The extent and character of the care that a hos¬ 
pital owes its patients depends on the circumstanc¬ 
es of each particular case.®® A private hospital 
owes its patients the duty of protection,®® and must 
exercise such reasonable care toward a patient as 
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his known condition may require.'’’® The measure 
of duty of a hospital is to exercise that degree ot 
care, skill, and diligence used by hospitals generally 
in that community, and required by the express or 
implied contract of the undertaking.'’’’ A hospital 
is liable for want of ordinary care, whether from 
incompetency of a nurse or failure in duty by a fully 
qualified nurse.’’® The duty of a hospital toward 
one for whom it undertakes to care cannot, by 
agreement with a third person, be reduced below 
that which the law generally exacts.’’® The duty of 
care imposed on a hospital extends to safeguard¬ 
ing the patient from dangers due to mental inca¬ 
pacity,’’^ and to the use of any instrumentality pro- 


without direction of any superior. 
Likewise the hospital was not ex¬ 
empt from liability because of pres¬ 
ence of physician, who was working 
in emergency over patient just after 
operation to save her from heart fail¬ 
ure. since, where immediate emer- 
gency requires a.11 physician’s atten¬ 
tion, he must leave details of care to 
nurse.—Flower Hospital v. Hart, 62 
P.2d 124S. 178 Okl. 447. 

G7. Fla.—City of Miami v. Oates, 10 
So.2d 721—Pensacola Sanitarium 
V. Wilkins, 67 So. 124, 68 Fla. 447. 

Continuance of injections 

It was hospital nurse’s duty to 
discontinue injection of saline solu¬ 
tion after it became evident that it 
was adversely affecting unconscious 
patient, and the hospital was liable 
for nurse’s breach of duty in con¬ 
tinuing to inject solution after it be¬ 
came evident that patient w^as ad¬ 
versely affected thereby.—Parrish v. 
Clark, 145 So. 84S, 107 Fla. 598. 
Contract or tort 

Patient injured by hospital nurse’s 
positive negligent treatment had 
cause of action for breach of contract 
or for tort.—Parrish v. Clark, supra. 
68, Ark.—Durfee v. Dorr, 186 S.W. 

62, 123 Ark. 542. 

30 C.J. p 467 note 14. 

Elements 

“Negligence on the part of a hos¬ 
pital in the care and treatment of a 
patient consists in doing something 
which it should not have done or in 
omitting to do something which it 
should have done.’’—Duke Sanitarium 
V. Hearn, 13 P.2d 183, 184, 159 Okl. 1. 
Hospital held not chargeable with 
negligence 

Minn.—Johnson v. Mudbaden Sulphur 
Springs Co., 234 N.W. 680, 182 
Minn. 476. 

Knowledge of condition 

Evidence showing that hospital 
knew that patient was delirious did 
not of itself show negligence in car¬ 
ing for him.—Illinois Cent. R. Co. v. 
Cash’s Adm’x, 299 S.W. 690, 221 Ky. 
655. 


69. Cal.—Meyer v. McNutt Hospital, 
159 P. 436, 173 Cal. 156. 


Decent and respectful treatment is 
implied in the contract between a 
private hospital and a patient. 
Stone V. William M. Eisen Co., 114 
N.E. 44. 219 N.Y. 205, L.R.A.1918B 
*291. 

Treatment by layman 

It is the duty of the owner of a 
hospital conducted for private gain 
to use reasonable care and diligence 
not only in treating but in safe¬ 
guarding a patient. The hospital is 
liable for the wrongful conduct of 
its executive manager in affording 
for pay the use of the hospital and 
its facilities for the purpose of treat¬ 
ment by a layman, which constitutes 
a tort and a crime in violation of the 
duty owed the patient.—Hendrickson 
V. Hodkin, 11 N.E.2d 899, 276 N.Y. 
152, reversing 294 N.Y.S. 982, 250 
App.Div. 619. 

70. U.S.—St. Mary's Hospital v. 
Scanlon, C.C.A.Minn., 71 F.2d 739 
—Previn v. Tenacre, Inc., C.C.A.N. 
J„ 70 F.2d 389, certiorari denied 54 
S.’ct. 528 , 291 U.S. 677, 78 L.Ed. 
1065. 

Qai.—England v. Hospital of the 
Good Samaritan, 70 P.2d 692, 22 
Cal.App.2d 226. 

Conn.—Hawthorne v. Blythewood, 
Inc., 174 A. 81, 118 Conn. 617. 

Ga.—Piedmont Hospital v. Anderson 
16 S.E.2d 90, 65 Ga.App. 491— 

Lord V. Claxton, 8 S.E. 2d 657, 62 
Ga.App. 526—Gardner v. Newnan 
Hospital, 198 S.E. 122, 58 Ga.App 
104—Tate v. McCall Hospital, 196 
S.E. 906, 57 Ga.App. 824—Stansfield 
V. Gardner, 193 S.E. 3/5, 56 Ga.App. 
634—Brawner v. Bussell, 179 S.E 
228, 50 Ga.App. 840—Emory Uni¬ 
versity v.'Shadburn, 171 S.E. 192, 
193, 47 Ga.App. 643, citing Corpus 
Juris, and affirmed 180 S.E. 137, 
ISO Ga. 595. 

Idaho.—Corey v. Beck, 72 P.2d 856, 
858, 58 Idaho 281, citing Corpus 
Juris—Hayhurst v. Boyd Hospital, 
254 P. 528, 43 Idaho 661. 
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Ky.—Hicks’ Adm’x v. Harlan Hospi¬ 
tal, 21 S.W.2d 125, 231 Ky. 60. 

Mich.—Paulen v. Shinnick, 289 N.W. 

162, 291 Mich. 288. 

Mont.—Maki v. Murray Hospital, 7 
P.2d 228, 91 Mont. 251. 

^.C.—Bowditch V. French Broad 
Hospital, 159 S.E. 350, 201 N.C. 168. 
Okl.—Flower Hospital v. Hart, 62 P. 
2d 1248, 178 Okl. 447—Skidmore v. 
Oklahoma Hospital, 278 P. 334, 137 
Okl. 133. 

30 C.J. p 467 note 16. 

Implied obligation 

The business of a private hospital 
conducted for gain carries w'ith it an 
implied obligation to give the pa¬ 
tients therein reasonable care and at¬ 
tention.—Maxie v. Laurel General 
Hospital, 93 So. 817, 130 Miss. 246. 

“Ordinary care” is required of hos¬ 
pital ministering to the sick, and this 
implies a care having regard to con¬ 
ditions of particular case, and to fact 
that subjects of ministry are sick 
people, and implies obligation to have 
nurses with such training and skill 
as to enable them to give reasonable 
and ordinary care to patient.—South 
Highlands Infirmary v. Galloway, 171 
So. 250, 233 Ala. 276. 

71. Ala.—Birmingham Baptist Hos¬ 
pital V. Branton, 118 So. 741, 218 
Ala. 464. 

Definition of degree of care as the 
same degree of care, skill, and dili¬ 
gence as is used by hospitals gener¬ 
ally in the community held proper.— 
South Highlands Infirmary v. Gallo¬ 
way, 171 So. 250, 233 Ala. 276. 

72. Ala.—South Highlands Infirm¬ 
ary V. Galloway, supra. 

73 ^ Qa.—Tate v. McCall Hospital, 
196 S.E. 906. 57 Ga.App. 824. 

74 . Ga.—Tate v. McCall Hospital, 
196 S.E. 906, 57 Ga.App. 824— 

Stansfield v. Gardner, 193 S.E. 375, 
56 Ga.App. 634—Brawner v. Bus¬ 
sell, 179 S.E. 228, 50 Ga.App. 840 

_Emory University v. Shadburn, 

171 S.E. 192, 193, 47 Ga.App. 643, 
citing Corpus Juris, and affirmed 
180 S.E. 137, 180 Ga. 695. 
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ducing pain.'^S Qn the other hand, a private hos¬ 
pital is not an insurer of a patient’s safety,and 
the rules as to the care required are limited by the 
rule that no one is req-uired to guard against or 
take measures to avert that which a reasonable per¬ 
son under the circumstances would not anticipate as 
likely to happen.'^'^ 


As to invitees on its premises, the hospital owes 
a duty to use reasonable care to have the premises 
in a reasonably safe condition for the uses contem¬ 
plated by the invitation, and to warn an invitee of 
known dangers and dangers discernible by the use 
of reasonable care.'^S A hospital owes a mere li- 


Mo.—Smith V. Simpson, 288 S.W. 69, 
221 Mo App. 550—Bennett v. Pun- 
ton Sanitarium Ass’n, 249 S.W. 666, 
213 Mo.App. 363. 

N.T.—^Van Patter v. Charles B. 
Towns Hospital, 159 N.E. 686, 246 
N.Y. 646, affirming 209 N.Y.S. 
935, 213 App.Div. 863. 

N.C.—Pangle v. Appalachian Hall, 131 
S.E. 42, 190 N.C. 833. 

Okl.—Morningside Hospital and 
Training School for Nurses v. Pen¬ 
nington, 114 P.2d 943, 189 Okl. 170. 
S.D.—Fetzer v. Aberdeen Clinic, 204 
N.W. 364, 48 S.D. 308, 39 A.L.R. 
1423. 

Tex.—^Arlington Heights Sanitarium 
V. Deaderick, Civ.App., 272 S.W. 
497. 

Wis.—^Dahlberg v. Jones, 285 N.W. 

841, 232 Wis. 6. 

30 C.J. p 467 note 17. 

Degree of such care should be in 
proportion to the physical and men¬ 
tal ailments of the patient rendering 
him unable to look after his own 
safety.—Maki v. Murray Hospital, 7 
P.2d 228, 91 Mont 251. 

Dquipment and attendants 

(1) Institutions receiving for hire 
persons affected with nervous dis¬ 
eases should have reasonable devices 
of restraint and sufficient attendants 
to handle violent cases with mini¬ 
mum of danger to patient.—Bellandi 
v. Park Sanitarium Ass’n, 6 P.2d 508, 
214 Cal. 472. 

(2) Fact that patient's son told 
sanitarium doctor that special nurse 
was not desired would not relieve 
defendants of liability for patient’s 
death by suicide, if they should have 
learned patient’s condition was such 
as to expect attempted suicide.— 
Hignite’s Adm’x v. Louisville Neuro¬ 
pathic Sanitorium, 4 S.W.2d 407, 223 
Ky. 497. 

lu determining ordinary care, it 
is proper to consider the physical and 
mental ailments of the patient which 
might have affected his ability to 
look after his own safety.—Fowler v. 
Norways Sanitorium, Ind.App., 42 N. 
E.2d 415. 

Knowledge acQLuired after admission 
Any knowledge acquired by the 
hospital or which, by the exercise of 
ordinary care, it should have ac¬ 
quired after deceased was received as 
a patient and before his suicide also 
imposes on the hospital the duty of 
using reasonable means to prevent 
him from committing suicide.—^Hig- 


nite’s Adm’x v. Louisville Neuro¬ 
pathic Sanitorium, 4 S.W.2d 407, 223 
Ky. 497. 

Knowledge necessary 

Sanitarium was not negligent 
where patient, during attendant’s 
temporary absence, escaped and 
drowned himself, unless sanitarium 
knew or should have known of pa¬ 
tient’s suicidal tendencies.—Haw¬ 
thorne V. Blj’thewood, Inc., 174 A. 81, 
118 Conn. 617. 

Watchfulness 

Where there is no intimation that 
a patient of a private hospital is 
prone to self-destruction, the watch¬ 
fulness required of employees of hos¬ 
pital will be less and, corresponding¬ 
ly, alertness must be heightened 
where suicide has been successively 
threatened by patient In the past.— 
Paulen v. Shinnick, 289 N.W. 162, 
291 Mich. 288. 

75. Ala.—Birmingham Infirmary v. 

Coe. 91 So. 604, 206 Ala. 687. 
Idaho.—Corey v. Beck, 72 P.2d 85*6, 
858, 58 Idaho 281, citing (Corpus 
Juris. 

Mo.—^Adams v. University Hospital, 
99 S.W. 453, 122 Mo.App. 675. 

Va.—Stuart Circle Hospital Corpora¬ 
tion V. Curry, 3 S.E.2d 153, 173 
Va. 136, 124 A.L.R. 176—Tucker 
Sanatorium v. Cohen, 106 S.E. 355, 
129 Va. 576, 22 A.L.R. 315. 

30 C.J. p 467 note 18. 

Bed 

It was duty of doctor, as proprie¬ 
tor of hospital, to use ordinary care 
to see that bed in which patient was 
placed was in fit condition, and that 
she was not needlessly burned.— 
Quillen v. Skaggs, 25 S.W.2d 33, 233 
Ky. 171. 

Hot water bottle 

(1) A hospital may be held liable 
for injury to a patient arising from 
the negligent use of a hot water bot¬ 
tle. 

Ala.—Norwood Hospital v. Brown, 
122 So. 411, 219 Ala. 445. 

Cal.—England v. Hospital of the 
Good Samaritan, 70 P.2d 692, 22 
Cal.App.2d 226. 

La.—Cornell v. U. S. Fidelity & Guar¬ 
anty Co., App., 8 So.2d 364. 

Utah.—Harber v. Gledhill, 208 P. 

1111, 60 Utah 391. 

30 C.J. p 467 note 18 [a]. 

(2) Act of hospital employee in 
placing hot water bottle in patient’s 
bed, being usual and proper method, 
however, is not in itself negligence. 
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—Duke Sanitarium v. Hearn, 13 p 2d 
183, 159 Okl. 1. 

76. Ala.—South Highlands Infirmary 
V. Galloway, 171 So. 250, 233 Ala 
276. 

Ga.—Stansfield v. Gardner, 193 S.E. 

375, 56 Ga.App. 634. 

Ind.—Fowler v. Nor ways Sanitorium 
App., 42 N.E.2d 415. 

Ky.—Illinois Cent. R. Co. v. Cash’s 
Adm’x, 299 S.W. 590, 221 Ky. 655. 
Mont.—Maki v. Murray Hospital, 7 p. 

2d 228, 91 Mont. 251. 

Tenn.—Nelson v. Rural Educational 
Ass’n, 134 S.W.2d 181, 23 Tenn.App. 
409. 

Utah.—Potter v. Dr. W. H. Groves 
Latter-Day Saints Hospital, 103 P. 
2d 280, 99 Utah 71. 

Wis.—^Dahlberg v. Jones, 285 N.W. 
841, 232 Wis. 6. 

77. U.S.—St. Mary’s Hospital v. 
Scanlon, C.C.A.Minn., 71 P.2d 739. 

Cal.—Papini v. Alexander Sanitarium, 
55 P.2d 270, 12 Cal.App.2d 249. 

Ga.—Stansfield v. Gardner, 193 S.E. 

375, 56 Ga.App. 634. 

Ky.—Illinois Cent. R. Co. v. Cash’s 
Adm’x, 299 S.W. 590, 221 Ky. 655. 
Mont.—Maki v. Murray Hospital, 7 P. 

2d 228, 91 Mont. 251. 

S.D.—Fetzer v. Aberdeen Clinic, 204 
N.W. 364, 48 S.D. 308, 39 A.L.R. 
1423. 

Tenn.—^Nelson v. Rural Educational 
Ass’n, 134 S.W.2d 181, 23 Tenn. 
App. 409. 

Utah.—Potter v. Dr. W. H. Groves 
Latter-Day Saints Hospital, 103 P. 
2d 280, 99 Utah 71. 

30 C.J. p 467 note 19. 

78. Business visitor 

Plaintiff entering hospital to visit 
his sick relative was a business 
visitor and as such occupied the po¬ 
sition of an invitee.—Greenfield v. 
Hospital Ass’n of City of Schenecta¬ 
dy, 16 N.Y.S.2d 729, 258 App.Div. 352. 
Entrance 

The rule that building owner owes 
invitee entering building duty to 
use reasonable care to have entrance 
in reasonably safe condition for him 
applies to hospitals such as medical 
clinics. Such entrance must be kept 
reasonably safe for infirm people 
using it, not merely for robust, 
strong and healthy people or even 
those of average normal physique. 
It was duty of medical clinic build¬ 
ing owner to anticipate use of slick 
cement walkway, sloping upward to¬ 
ward entrance to building, by per- 
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censee no affirmative duty, and the licensee is bound 
to accept the premises as he finds them.'® 

Dead bodies. A hospital is not an insurer of the 
safety of a dead body in its possession.*® Although 
a hospital cannot avoid liability for the mutilation 
of a body in its possession by professing ignorance 
of what has happened within hospital confines,*^ it 
cannot be held liable for an unauthorized autopsy 
performed by a stranger without its knowledge or 
consent.** 

§ 9. Officers 

a. Public hospitals 

b. Private hospitals 

a. Public Hospitals 

(1) In general 

(2) Removal 

(3) Compensation and liabilities 
(1) In General 

The appointment, qualifications, and tenure of officers 


§ 9 

of public hospitals are matters of statutory regulation. 
The control and management of the hospital ordinarily 
are vested in its officers. 

The manner of selecting officers or persons in 
charge of public hospitals is within the discretion of 
the legislature.^^ The legislature may provide for 
their election,^** or the power of appointment may 
be vested in certain authorities,^5 such as, for in¬ 
stance, the governor,^® the fiscal court,or a board 
of trustees.It must be exercised by the person 
or persons authorized to do so,^® and in the manner 
provided by law.s® Where a city accepts a hospital 
under conditions imposed by the donor as to the ap¬ 
pointment and number of trustees, the mayor of the 
city has no power to vary such number. 

Bonds. Under some statutes an official bond 
is required of some officers of a public hospital.92 

Control and nuinagement. Under some statutes 
providing for the establishment and operation of a 
public hospital the entire control and management 
of the hospital is vested in its trustees.93 The of¬ 
ficers in control of a public hospital are under ob- 


sons afflicted in any manner and use 
due care for their safety.—Norwood 
Clinic V. Spann, 199 So. 840, 240 Ala. 
427. 

Husband of patient visiting hospi¬ 
tal to take home patient was not 
placed in position of patient, as re¬ 
gards injuries because paying hospi¬ 
tal less than cost of treatment, and, 
he was an “invitee” to whom hospital 
owed duty of landowner.—Cohen v. 
General Hospital Soc. of Connecticut, 
154 A. 435, 113 Conn. 188. 

Private nurse working in hospital 
m employ of patient therein was in- ] 
vitee of hospital when injured. 
Mautino v. Sutter Hospital Ass’n, 296 
P. 76, 211 Cal. 556. 

Stairway 

Hospital was under no duty to in¬ 
vitee of lighUng each stairway step 
uniformly.—^Alabama Baptist Hospi¬ 
tal Board v. Carter, 145 So. 443, 226 
Ala. 109. 

79. U.S.—St. Mary’s Hospital v. 
Scanlon, C.C.A.Minn., 71 F.2d 739. 

sa N.T.—Grawunder v. Beth Israel 
Hospital Ass’n, 272 N.T.S. 171, 242 
App.Div. 56, affirmed 195 N.B. 221, 
266 N.Y. 605. 

Civil liability for mutilation of dead 
bodies generally see Bead Bodies § 
8 c. 

81. N.T.—Grawunder v. Beth Israel 
Hospital Ass’n, 272 N.T.S. 171, 242 
App.Div. 56, affirmed 195 N.E. 221, 
266 N.T. 605. 

82. N.T.—Hasselbach v. Mt. Sinai 
Hospital, 159 N.T.S. 376. 173 App. 
Div. 89. 


83. Tex.—Glasscock v. Wells, Civ. 
App.. 171 S.W. 782. 

30 C.J. p 468 note 26. 

84. Designation of terms 

Statute creating county public hos¬ 
pital and providing for trustees, three 
of whom were to serve for two years 
and two for four years, and at sub¬ 
sequent general election offices of 
trustees whose terms were to expire 
should be filled by nomination and 
election in same “manner” as other 
county officers are elected, required 
clerk to designate candidates for long 
and short term of office of trustees 
at primary and general elections. 
State ex rel. Robinson v. Beemer, 35 
P.2d 301, 55 Nev. 363. 

85. Ohio.—^Alexander v. Cincinnati, 2 
Handy 183, 12 Ohio Dec., Reprint, 
393. 

30 C.J. p 468 note 27. 

86 . Tenn.—State v. Manson, 58 S.W. 
319. 105 Tenn. 232. 

30 C.J. P 468 note 28. 

87. Breaking deadlock 

(1) Where members of fiscal court 
were deadlocked in the appointment 
of a superintendent of the county in- I 
firmary, the judge of the circuit 
court was not vested with authority 
to break the deadlock.—Mason Coun¬ 
ty V. Condon. 133 S.W.2d 527. 280 
Ky. 371. 

(2) It has been indicated that the 
county judge is authorized to appoint 
superintendent of county infirmary 
where fiscal court of county is dead¬ 
locked as to appointment of superin¬ 
tendent.—Mason County v. Condon, 
supra. 


Implied emplosrment 

Where fiscal court of county clear¬ 
ly intended to continue county in¬ 
firmary as means of maintaining the 
poor and provided in budget for posi¬ 
tion of superintendent of infirmary, 
the payment of superintendent who 
failed of reelection by court, for two 
months after expiration of his term, 
was equivalent to his reemployment 
as supeifintendent until his successor 
was named or he was discharged, so 
as to enable him to collect for serv¬ 
ices rendered after such two months. 
—Mason County v. Condon, supra. 

Retiring court 

An appointment made by a retiring 
fiscal court to take effect after the 
termination of their period in office is 
void.—Mason County v. Condon, su¬ 
pra. 

88. Ill.—People v. Higgins, 15 Ill. 

110 . 

89. Pa.—Commonwealth v. Fitler, 10' 
Pa.Co. 144. 

90. Cal.—People v. Harrington, 63 
Cal. 257. 

30 C.J. P 468 note 31. 

91. N.T.—De Graff v. Joyce, 16 N- 
T.S.2d 601, 172 Misc. 919. 

92. Mo.—State v. U. S. Fidelity & 
Guaranty Co., 139 S.W. 163, 236 Mo. 
352. 

Ohio.—State v. Nash, 63 N.E. 83, OS* 
Ohio St. 549. 

30 C.J. P 468, note 39. 

93. Iowa.—Phinney v. Montgomery, 
257 N.W. 208, 218 Iowa 1240. 
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ligation to avail themselves of modern scientific 
knowledge in treating their patients.^'^ 

Qualifications. The eligibility to a position in a 
public hospital is limited to persons who possess the 
qualifications prescribed by law.95 Thus a new ap¬ 
pointee who does not possess them cannot oust the 
incumbent, although his term of office has ex- 
pired.96 Whether one who is already a public offi¬ 
cer is or is not eligible for an office in a hospital 
may depend on the provisions of the particular stat¬ 
ute, and on the general rules as to incompatible of¬ 
ficers.^ 

Tenure. The tenure of persons holding office in 
public hospitals is that prescribed by law.^^ An 
act of the legislature changing the name of an of¬ 
fice, the duties, rights, and powers remaining the 
same, does not abolish the office or oust the incum¬ 
bent, although the word “abolish” is used in the 
act.^^ Where the donor of a hospital to a city im¬ 
poses conditions as to the terms of the trustees of 
the hospital, and the hospital is accepted, the may¬ 
or of the city has no power to limit the term of of¬ 
fice of any trustee so appointed.^ 


(2) Removal 

In the absence of a statute to the contrary, the pow. 
er of arbitrary removal of an officer of a public hospital 
is vested in the person or board vested with the appoint- 
ing power. There must be a substantial compliance with 
any statutory mode of procedure for the removal of of- 
fleers of public hospitals. 

The power to remove officers or persons in charge 
of public hospitals may be conferred by law on the 
executive^ or on certain officers^ or boards.^ Un¬ 
der some statutes officers of a public hospital are 
removable at the pleasure of the appointing pow- 
er,5 and, if there is a power of appointment and no 
term of office is fixed, the power of arbitrary re¬ 
moval is vested in the person or board vested with 
the appointing power® unless the law places a limi¬ 
tation on such power, and this has been held true 
notwithstanding a constitutional provision enumer¬ 
ating the causes for which the officer may be re¬ 
moved.'^ Under some statutes officers of public 
hospitals may be removed on certain grounds® af¬ 
fecting the officer’s capacity or fitness to perform 
the duties of the office.^ 

Enjoining investigation. An investigation of 
charges against an appointee by a board having 


94. Neb.—State v. Hay, 63 N.W. 821, 
45 Neb. 321. 

95. Cal.—People v. King, 60 P. 35, 
127 Cal. 570. 

Ohio.—State v. Wilson, 29 Ohio St. 
347. 

Wis.—State v. Kuehn, 34 Wis. 229. 

30 C.J. p 468 note S3. 

96. Cal.—People v. King, 60 P. 35, 
127 Cal. 570. 

97. Ohio.—State v. Taylor, 12 Ohio 
St. 130. 

30 C.J. p 468 note 36. 

Holding of other office or employ¬ 
ment as disqualifying public of¬ 
ficer see the C.J.S. title Officers § 
23, also 46 C.J. p 942 note 3-p 
948 note 73. 

98. N.C.—Salisbury v. Croom, 83 S. 
E. 354, 167 N.C. 223. 

30 C.J. p 468 note 40. 

Constitutional limitation 
Hospital district commissioners be¬ 
ing district “officers," statutory pro¬ 
visions for their appointment for 
six-year terms are unconstitutional 
under a constitutional provision in¬ 
hibiting the legislature from creat¬ 
ing any office the term of which shall 
be longer than four years, but they 
may be regarded as eliminated and 
act held valid as providing for four- 
year terms.—State ex rel. Landis v. 
Green, 144 So. 681, 107 Fla. 335. 
Removal commission 

Members of state hospital removal 
improvement and land sale commis¬ 
sion are not “public officers" within 
constitutional provision and statute 


.relating to term of office. The term 
of such commissioners is not for life, 
where the statute contemplates that 
their work shall be done with rea¬ 
sonable dispatch.—State ex rel. Gar¬ 
rison V. McLaurin, 131 So. 89, 159 
Miss. 188. 

99. N.C.—^Wood V. Bellamy, 27 S.E. 
113, 120 N.C. 212. 

1. N.T.—De Graff v. Joyce, 16 N.T. 
S.2d 601. 172 Misc. 919. 

2. Neb.—State v. Hay, 63 N.W. 821, 
45 Neb. 321. 

3. County supervisor in county of 
first class was held vested with pow¬ 
er to supervise official conduct of 
superintendent of county sanatorium 
and remove him from office.—Har¬ 
man V. Reed, 155 A. 145, 108 N.J.Law 
191, reversing 150 A. 218, 8 N.J.Misc. 
340. 

4. Ark.—Hall v. Bledsoe, 189 S.W. 
1041, 126 Ark. 125. 

Ill-—^People V. Higgins, 15 Ill. 110. 

5. Ohio.—^Littleton v. Board of In¬ 
firmary Directors, IS Ohio Cir.Ct. 
891, 9 Ohio Cir.Dec. 850. 

6. N.D.—State v. Archibald, 66 N.W. 
234, 5 N.D. 359. 

Superintendent of University Hos¬ 
pital of City of Augusta was an 
“officer” and not merely an “em¬ 
ployee” of municipality and remov¬ 
able at will. Consequently, the su¬ 
perintendent was not entitled to re¬ 
cover from city unearned salary for 
period running from his removal to 
termination date fixed in hia notice 
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of resignation.—Lentz v. City Coun¬ 
cil of Augusta, 173 S.E. 406, 48 Ga. 
App. 565. 

7. N.D.—State v. Archibald, 66 N.W. 
234, 5 N.D. 359. 

30 C.J. p 468 note 54. 

8. Cal.—Rapaport v. Civil Service 
Commission of State of California, 
25 P.2d 265, 134 Cal.App. 319. 

30 C.J. p 468 note 46. 

9. Neb.—State v. Hay, 63 N.W. 821, 
45 Neb. 321. 

Wis.—State V. Kuehn, 34 Wis. 229. 
30 C.J. p 468 note 51. 

Evidence held insufficient to con¬ 
stitute rational basis for conviction 
of superintendent of county sanaton- 
um of misconduct and removal from 
office.—Harman v. Reed, 162 A 113, 
10 N.J.Misc. 992. 

Neglect of duty 

Failure to perform act is not “neg¬ 
lect of duty,” authorizing removal 
of assistant physician at state hos¬ 
pital, unless willful, intentional or 
inexcusable.—Rapaport v. Civil Serv¬ 
ice Commission of State of Califor¬ 
nia, 25 P.2d 265, 134 Cal.App. 319. 
Particular grounds 

(1) Incompetency.—People v. Hig¬ 
gins, 15 Ill. 110—30 C.J. p 468 note 
49. 

(2) Infidelity.—^People v. Higgins, 
supra. 

(3) Malfeasance.—State v. Hay, 63 
N.W. 821, 45 Neb. 321. 

(4) Other good and sufficient cause. 
—State V. Hay, supra. 
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charge of a public hospital, looking to his removal, 
cannot be enjoined because a separate committee of 
each house of the legislature had investigated the 
same charges and made a report exonerating the 
appointee.^^ 

Mode of procedure. Where the law is silent as to 
the mode of procedure for removal, reference may 
be had to the nature of the case to determine what 
course justice requires the removing power to pur¬ 
sue in exercising its jurisdiction.^^ In some cases 
the law provides that the power may be exercised 
only after charges have been preferred against the 
offending officer and an opportunity has been ac¬ 
corded to him to defend himself.^^ Although the 
charge as stated must be sufficienst to show cause 
for removal,it is not necessary that the cause as¬ 
signed for removal should be stated in the precise 
language of the statute.^^ 

Where the term for which the officer is appoint¬ 
ed expires, no order of the proper authorities for 
his removal is necessary, and no cause need be as¬ 
signed by such authorities for the termination of his 
term.l® 


§ 9 

Review of proceedings. Where an officer is re¬ 
movable only for stated causes, the courts have re¬ 
fused to interfere with a judgment which appears 
to be within the causes for removal specified by 
statute;^® and it has been held that orders of re¬ 
moval for cause are not reviewable by the courts, 
where the power of removal is an administrative 
and not a judicial function, and that the limit of 
judicial interference in such cases is to protect pub¬ 
lic officers, removable for cause only, in their right 
to a hearing on specific charges.^*^ Under the civ¬ 
il service laws in some jurisdictions an employee of 
a public hospital may bring legal proceedings to 
compel his reinstatement in case he has been ille¬ 
gally discharged.lS A timely assertion of his rights 
is prerequisite to such proceedings for reinstate¬ 
ment, and a petition therefor should allege all 
facts essential to secure reinstatement.^^' Under 
some civil service laws a hospital employee removed 
by an appointing officer may appeal to the state per¬ 
sonnel board, and, after a public hearing, the board 
must either sustain the action of the appointing offi¬ 
cer or reinstate the employee fully or on such con¬ 
ditions as the board may determine.^! 


10. Ohio.—Miller v. Longview Asy¬ 
lum, 7 Ohio Dec., Reprint, 650, 4 

Cinc.L.Bul. 690. 

11. Ill.—People V. Higgins, 15 Ill. 

110 . 

12. N.J.—State V. Passaic Hospital 

Assoc., 36 A 702, 59 N.J.Law 142. 

No charge 

Superintendent of county sanatori¬ 
um cannot be removed on testimony 
given in response to no charge, where 
he was told no further charge was in¬ 
tended, but one was formulated after 
death of witness.—^Harman v. Reed, 
162 A. 113, 10 N.J.Misc. 992. 

In Texas 

(1) The executive officer of a state 
hospital may be an officer of the 
state within the protection of the 
constitutional provision that the 
legislature shall provide by law for 
the trial and removal from office 
of all officers of the state.—Knox v. 
Johnson, Civ.App., 141 S.W.2d 698, 
error refused. 

(2) A trial, involving a hearing of 
evidence according to rules of law 
and the rendition of a judgment by 
some legally constituted judicial trib¬ 
unal of competent jurisdiction, is an 
undispensable part of the constitu¬ 
tional mode for the removal of such 
an officer.—Knox v. Johnson, supra. 

13. Zhcceptions 

Charge that assistant physician at 
state hospital accepted fee for medi¬ 
cal service from named person in 
violation of statute was insufficient 
to justify his dismissal as not oov- 

41 C.J.S.-23 


ering statutory exceptions.—Rapa- 
port V. Civil Service Commission of 
State of California, 25 P.2d 265, 134 
Cal.App. 319. 

Pailnre to object 

Complaint must state sufficient 
facts to show actual unprofessional 
conduct of assistant physician at 
state hospital to authorize his remov¬ 
al by state civil service commission, 
whether or not he objects to suffi¬ 
ciency thereof.—Rapaport v. Civil 
Service Commission of State of Cal¬ 
ifornia, supra. 

14. Ill.—People V. Higgins, 15 Ill. 
110 . 

15. Ohio.—Palmer v. Zeigler, 81 N.B. 
234, 76 Ohio St. 210. 

16. Ill.—People v. Higgins, 15 Ill. 
110 . 

30 C.J. p 469 note 61. 

Trial court’s determination to re¬ 
move confirmed by appellate court.— 
Application of McMenamy, 32 N.T.S. 
2d 524, 263 App.Div. 926, appeal 

granted 44 N.E.2d 626, 289 N.Y. 653, 
affirmed 47 N.E.2d 957, 290 N.Y. 548. 

17. Neb.—State v. Hay, 63 N.W. 821, 
45 Neb. 321. 

18. Not vested interest 

The civil service law confers on 
such an employee a vested right in 
his position of which he cannot be 
deprived except in conformity with 
law, but the statute gives no one a 
vested interest in an office which he 
cannot fill with either competency, 
dignity, or humanity. Consequently 
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the failure of the hospital superin¬ 
tendent to obey the express mandate 
of the statute in discharging an em¬ 
ployee cannot prevail in his favor 
where such employee was guilty of 
using inexcusable force on a patient. 
—Insley v. Shanahan, 17 N.Y.S.2d 
25, 173 Misc. 33. 

19. Excuse 

A pending manslaughter prosecu¬ 
tion against registered nurse, and 
nurse’s hope of reinstatement in hos¬ 
pital for epileptics in event of his 
acquittal, did not excuse nurse's 
“laches” in not timely protesting his 
dismissal.—Insley v. Shanahan, su¬ 
pra. 

20. Demand and refusal 

A dismissed registered nurse ap¬ 
plying for reinstatement in hospital 
for epileptics, if relying on demand 
for reinstatement and refusal to com¬ 
ply therewith, should allege demand 
and refusal in order to give respond¬ 
ents an opportunity to meet such al¬ 
legation in their answer and to raise, 
if necessary, an issue of fact on such 
point.—Insley v. Shanahan, supra. 

21. Word “reinstatement” means re¬ 
instatement to the position from 
which the employee was removed 
when she was discharged, and the 
board has no authority to order the 
reemployment in the service in a 
position requiring services entirely 
different from those performed by 
the employee when she was dis¬ 
charged.—Berg V. Seaman, 271 N.W. 
924, 224 Wis. 263. 
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(3) Compensation and Liabilities 

The compensation of officers of public hospitals is a 
matter of statutory regulation. Such officers may be in¬ 
dividually liable for their own torts. 

The compensation of officers or emplo 3 "ees of pub¬ 
lic hospitals is within the discretion of the legis- 
lature.22 Ph^^sicians in public hospitals may be en¬ 
titled to a reasonable compensation for their servic- 
es.23 Under some statutes physicians and surgeons 
employed by state hospitals on a salary" basis cannot 
charge and collect fees for their own benefit.^^ 

It has been held, following the analogy of the 
law as to state officers in the particular jurisdiction, 
that the superintendent of a public hospital is only 
entitled to receive his salary by certificate of the 
directors to the county’’ auditor for a warrant on 
the count}'’ treasury, and that the county commis¬ 
sioners are in no way responsible for the payment 
of the salary.-® 

One employed at a state hospital has been held 
to be an employee of the state, which alone is ob¬ 
ligated to pay his salary,26 and the superintendent 
of the hospital is under a duty to disburse funds to 
persons named on the pay roll and designated as 
entitled to salary.-"^ In some jurisdictions, if the 
head of a state hospital wrongfully refuses to ap¬ 
prove a claim for salary, the proper procedure is 
to bring appropriate proceedings to compel him to 
approve the claim, rather than to bring an action 
against the state for the recovery of such salary.28 


IndwidiialU Mlity, The officers, servants, or em¬ 
ployees of a public hospital may be personally lia¬ 
ble for their own torts and negligence-^ proximate- 
ly causing injury to another.30 An officer of a hos¬ 
pital who is supplied with the necessary assistance 
help, food, medicine, and supplies is liable in dam¬ 
ages to an inmate for failure to give proper care 
and treatment.3i 

Sureties on an officer’s official bond are not lia¬ 
ble if their principal is not liable,32 nor is a surety 
liable for the officer’s misfeasance which is not with¬ 
in the terms of the bond.33 

Criminal liability. Like other public officers, of¬ 
ficers of a public hospital may be held responsible 
for their criminal acts, including official misfea- 
sances.34 Where officers are charged by indictment 
with positive acts of official misfeasance, the exact 
range of their duties need not be shown, but it is 
sufficient to show that they had duties which were 
violated by the acts charged.35 

b. Private Hospitals 

The election of officers of a hospital corporation must 
be in substantial compliance with any provision therefor 
in its by-laws. The rights, powers, and privileges of 
hospital officers are governed by general rules. Such 
officers may be personally liable for their own Individual 
acts. 

Where the by-laws of a hospital corporation make 
provision for the manner of electing officers, an 
election, to be valid, must be in substantial com¬ 
pliance therewith.36 A provision in the by-laws of 


22. Mass.—Opinion of Justices, 99 
N.E. 2S7, 211 Mass. 632. 

30 CJ. p 469 note 77. 

23. Ky.—^Walker v. Henderson Coun¬ 
ty, 65 S.W. 15, 23 Ky.L. 1267. 

Ohio.—Alexander v. Cincinnati, 2 
Handy 1S3, 12 Ohio Dec., Reprint, 
393. 

30 C.J. p 469 note 78. 

24. Pa.—Re Fees and Expenses in 
State Hospitals, 11 Pa.Dist. & Co. 
577. 

25. Ohio.—Bunker v. Picke, 6 Ohio 
Dec., Reprint, 978, 9 Am.L.Rec. 371. 

26. Iowa.—Cross v. Donohoe, 210 N. 
W. 532, 202 Iowa 4S4. 

27. Iowa.—Cross v. Donohoe, supra. 

28. Ariz.—State v. Barnum, 118 P. 
2d 1097, 58 Ariz. 22L 

29. Pa.—Bornscheuer v. Wollack, 22 
West.Co.L.J. 161. 

Acts of subordinates 

Where it appears that a director of 
a public hospital was not chargeable 
with the personal care of a patient, 
and where he did not direct the nurs¬ 
es to do or refrain from doing any¬ 
thing that caused harm to plaintiff, 
he was not personally liable for 
nurses’ negligence injuring plaintiff. 


—Griffin v. Colusa County, 113 P.2d 
270, 44 Cal.App2d 915. 


/^■i^rses in public hospital may be^ 
oield individually liable for their neg- 
Tigent acts.—Griffin v. Colusa County, 
supra. 


Use of private automobile 

Superintendent of state hospital is 
not liable to employee for value of 
use of private automobile, on refus¬ 
ing permission to use state-owned 
automobile, in absence of showing as 
to services that could not otherwise 
be performed or allegation of agree¬ 
ment to pay for use of automobile. 
Knowledge by the superintendent 
that employee was using his own au¬ 
tomobile in performance of his du¬ 
ties does not make him liable for 
value of such use.—Cross v. Donohoe, 
210 N.W. 532, 202 Iowa 484. 


30. Idaho.—Jacobson v. McMillan, 
132 P.2d 773. 


Failure to grant vacation 

Superintendent of state hospital 
is not liable to employee for salary 
which could have been earned during 
vacation, in absence of allegation 
that vacation was requested or show¬ 
ing that additional compensation 
could have been earned.—Cross v. 
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Donohoe, 210 N.W. 532, 202 Iowa 
484. 

51. Wis.—Drefahl v. Connell, 55 N. 
W. 160, 85 Wis. 109. 

32. Idaho.—Jacobson v. McMillan, 
132 P.3d 773. 

33. Mo.—State ex rel., to Use of 
Leatherman, v. Harris, 77 S.W.2d 
846, 229 Mo.App. 304. 

34. N.J.—State v. Hinkley, 9 N.J.Lr. 
J. 118. 

35. N.J.—State v. Hinkley, supra. 

36. Mich.—Detroit Osteopathic Hos¬ 
pital V. Johnson, 287 N.W. 466, 290 
Mich. 283. 

Amendment of by-laws 

Where existing by-laws of hospital 
and dispensary corporation required 
nominations for trustees to be filed 
at least two weeks before annual 
meeting, amendments of by-laws at 
annual meeting so as to permit nom¬ 
inations to be made at such meeting 
and so as to increase number of 
trustees and make other changes giv¬ 
ing management of corporation to 
trustees elected at such meeting were 
void.—In re Flushing Hospital and 
Dispensary, 41 N.E.2d 917, 288 N.T. 
125, modifying 28 N.Y.S.2d 155, 262 
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a non-profit hospital corporation that the trustees 
shall designate their own successors has been held 
not to be violative of public policy.*'^ Where a by¬ 
law of a hospital provides that anyone contributing 
a certain sum to the permanent fund of the hospital 
shall be entitled to one vote at any election for di¬ 
rectors, it has been held that the right to vote ac¬ 
quired by a contribution is a personal one and ceas¬ 
es at the death of the contributor-^® 

The rights, powers, and privileges of the officers 
of a hospital corporation or association find their 
basis in applicable provisions of its constitution or 
by-laws, in usage, and in general principles of law.39 
A hospital may be bound by a contract made by its 
agent when the agent has apparent or implied au¬ 
thority to effect the transaction,but this rule is 
inapplicable where the person dealing with such an 
agent has notice of the agent’s lack of authority.-^i 
The rule that voluntary payments cannot be recov¬ 
ered has been held to be inapplicable to payments 
made by an agent of a hospital where the agent had 
no authority to make such payments.^^ One em¬ 
ployed by a general manager of a hospital who has 


apparent authority to enter into the contract of em¬ 
ployment is not bound by private restrictions on the 
manager’s authority to employ unless he has notice 
of them.'^S 

Qualifications, Good moral character may be ex¬ 
pressly made a qualificational requirement as to the 
trustees of a private hospital.*^"^ 

Removal from- staff. The directors of a private 
hospital corporation having power to appoint mem¬ 
bers to its staff have been held to have authority to 
remove them."^^ 

Individual li abilifies. The officers, servants, or 
employees of a hospital may be personally liable for 
their own wrongful individual acts and negligence,^® 
and are not exempt from liabilities by reason of the 
fact that the hospital is a charitable institution.^? 

Compensation. In order to entitle an officer of a 
private hospital corporation to receive compensation 
for the performance of the duties of his office, it is 
necessary that such compensation be authorized by 
the board of directors or by the by-laws of the cor- 
poration.^s Where, however, services are rendered 


App.Div. 749, affirming 27 N.T.S.2d 
207, appeal denied 29 N.T.S.2d 151, 
262 App.Div, 863, reargument denied 
43 X.E.2d 356, 288 N.T. 735. 

Evidence held to support findings 
that plaintiffs were duly elected di¬ 
rectors of hospital corporation. 
Lozano v. De Martinez, Tex Civ.App., 
164 S.W.2d 196, error refused. 

Order on finding election void 

A court which found election of 
trustees of hospital and dispensary 
corporation void should have provided 
for new election at next annual meet¬ 
ing instead of confirming power of 
board of trustees to fill vacancies 
caused by void election.—In re Flush¬ 
ing Hospital and Dispensary, 41 N.E. 
2d 917, 2SS N.Y. 125. modifying 28 
X.Y.S.2d 155, 262 App.Div. 749, af¬ 
firming 27 N.Y.S.2d 207, appeal de¬ 
nied 29 X.Y.S.2d 151, 262 App.Div. 
863, reargument denied 43 N.E.2d 
356. 2SS N.Y. 735. 

37. Mich.—Detroit Osteopathic Hos¬ 
pital v. Johnson, 287 NAV. 466, 290 
Mich. 283. 

38. Pa.—Commonwealth v. Park, 14 
Pa.Co. 481. 

39. Appointment of agent 

Tbe mere statement of a witness 
that he is the agent of a hospital, 
when unsupported by other evidence 
and inconsistent with the rest of his 
testimony, is insufficient to establish 
an agency.—^E. M. Meadows Funeral 
Home V. Hinton, 195 S.E. 346, 119 W. 
Va. 609. 

IDife directors 

Where articles of association of a 


hospital association divided the di- 
r*'Ctors into two classes, those elect¬ 
ed for a certain term and those who 
became life directors by payment of 
a certain amount, and provided that 
a quorum should consist of “seven 
of the elected directors," and that 
the by-laws should not be changed 
unless the alteration is “proposed in 
w’riting by at least turelve directors, 
of whom six shall be elected direc¬ 
tors,” the life directors were not 
merely honorary directors, but were 
entitled to participate in the meet¬ 
ings in the same manner as the elect¬ 
ed directors.—Lehmaier v. Bedford, 
121 A. 810, 99 Conn. 468. 

40. Ariz.—Tway v. Southern Metho¬ 
dist Hospital and Sanitorium of 

Tucson, 62 P.2d 1318, 48 Ariz. 490. 

41. Acceptance of benefits 

Where superintendent of payee 
hospital transferred negotiable note 
to creditor of hospital without re¬ 
quired authority of executive com¬ 
mittee and "Without proper signature 
of hospital president, hospital which 
credited on its books amount of note 
against its indebtedness to creditor 
was not precluded from denying va¬ 
lidity of transfer on ground it ac¬ 
cepted benefits of unauthorized acts 
of superintendent, since only benefits 
were entries in receipt books of hos¬ 
pital, and situation of parties re¬ 
mained unaffected.—Tway v. South¬ 
ern Methodist Hospital and Sanitori¬ 
um of Tucson, supra. 

42. Ariz.—Tway v. Southern Metho¬ 
dist Hospital and Sanitorium of 
Tucson, supra. 
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43. La.—^Harrosh v. Fife Bros. 

Health Ass'n, App., 1 So.2d 323. 

44. Conviction of embezzlement 
The fact that one has committed 

an offense involving turpitude, such 
as embezzlement, is conclusive evi¬ 
dence that he was not, at the time, 
of good moral character. Reforma¬ 
tion is not to be presumed merely 
from the lapse of a brief period.— 
Hempstead v. Atchison, Topeka & 
Santa Fe Hospital Ass’n, 210 P. 492, 
112 Kan. 241, 30 A.L.R. 243. 

45. N.Y.—^Van Campen v. Olean Gen¬ 
eral Hospital, 205 N.T.S. 554, 210 
App.Div. 204, affirmed 147 N.E. 
219, 239 N.Y. 615. 

46. N.Y.—Van Ingen v. Jewish Hos¬ 
pital of Brooklyn, 164 N.Y.S. 832, 
99 Misc. 655. 

30 C.J. p 469 note 71. 

Trustee or director 

A trustee or director of a hospital 
corporation is not liable for the neg¬ 
ligence of the corporation by its 
servants, unless he has participated 
in such negligence.—Simon v. Pe- 
louze, 263 IlLApp. 177. 

47. N.Y.—Van Ingen v. Jewish Hos¬ 
pital of Brooklyn, 164 N.Y.S. 832, 
99 Misc. 655. 

43. Ill.—Pence v. West Side Hospital 
of Chicago, 265 Ill.App. 560. 

Right of director or other fiduciary 
officer of corporation to recover 
compensation generally sea Cor* 
porations § 803. 
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by an officer wbicli are outside and apart from those 
imposed on him by virtue of his office, he may re¬ 
cover compensation for such services if they were 
rendered at the request or acquiescence of the cor- 
poration.'^S 

§10. Actions 

a. In general 

b. Pleading, evidence, and trial 
a. In General 

A hospital has the same capacity to sue and be sued 
as any other association or corporation. 

A hospital has the same capacity to sue and be 
sued as any other association or corporation, as the 
case may be.®*^ Some statutes expressly provide 
that a hospital may sue and be sued^i and that cer¬ 
tain officers shall have the legal capacity to sue on 
any cause of action accruing to the hospital.^^ 
the absence of an assignment, it has been held that 
a private hospital organized for profit has no cause 


of action for the services of physicians in perform¬ 
ing operations in the hospital.53 A public hospital 
however, has been held to be entitled to recover for 
surgical services rendered,54 notwithstanding a stat¬ 
ute requiring members of the medical staff of such 
hospitals to serve without compensation.55 Where 
a sanitarium has implied authority to employ quali¬ 
fied persons to practice medicine, it has been held 
entitled to maintain a suit for the collection of its 
charges for professional medical and surgical at¬ 
tention rendered a patient.56 In an action by a pri¬ 
vate hospital on a contract for medical services it is 
a good defense that the treatment furnished was un¬ 
skillful and injurious to the patient.57 

b. Pleading, Evidence, and Trial 

The usual rules as to pleading, evidence, and triat 
in civil actions generally apply in actions by and against 
hospitals. 

The general rules of pleading govern the sufficien¬ 
cy of a complaint in actions by and against hospi- 
tals,58 and in an action for negligence the complaint 


49. Ill.—^Pence v. West Side Hos- 
pital of Chicago, supra. 

50. N.T.—^Matter of Buffalo State 
Hospital, 95 N.Y.S. 209, 47 Misc. 
33. 

Pa.—See Manchester Sav. Bank & 
Trust Co. V. Presbyterian Hospital, 
S9 PittsbLeg.J. 642. 

City hospital 

Statute requiring that claims be 
filed in actions brought against city 
has no application to action against 
city hospital.—Bush v. Board of 
Managers of Binghamton City Hos¬ 
pital, 297 N.Y.S. 991, 251 App.Biv. 
601. 

51. Va.—Maia v. Eastern State Hos¬ 
pital, 34 S.E. 617, 97 Va. 507, 47 
L.R.A. 577. 

52. Cal.—Napa State Hospital v. 
Yuba County, 71 P. 450, 138 Cal. 
378. 

30 C.J. p 470 note 86. 

53. N.Y.—Daly's Astoria Sanatorium 
V. Blair, 291 N.Y.S. 1008, 161 Misc. 
716—Gold water v. Citizens Casual¬ 
ty Co. of New York, 7 N.Y.S.2d 242, 
affirmed 36 N.Y.S.2d 413. 

54. N.Y.—Goldwater v. Citizens Cas¬ 
ualty Co. of New York, supra. 

55. N.Y.—Goldwater v. Citizens Cas¬ 
ualty Co. of New York, supra. 

56. Tex.—Republic Reciprocal Ins. 
Ass’n V. Colgin Hospital & Clinic, 
65 S.W.2d 286, 123 Tex. 31. 

57. Ga.—^Wilson v. Park View San¬ 
itarium, 69 S.E. 741, 135 Ga. 471. 

58. D.C.—^White v. Central Dispens¬ 
ary and Emergency Hospital, 99 F. 
2d 355, 69 App.D.C. 122, 119 A.L.R. 
1002. 

Ga.—Black v. Fischer, 117 S.E. 103, 
30 Ga.App. 109. 


La.—^Roark v. Peters, 2 La.App. 448. 
N.Y.—Loewinthan v. Beth David Hos¬ 
pital, 9 N.Y.S.2d 367. 

Tenn.—Nelson v. Rural Educational 
Ass'n, 134 S.W.2d 181, 23 Tenn.App. 
409. 

30 C.J. p 470 note 88. 

Duty of care 

Complaint held sufficient to state 
legal duty of care assumed by hos¬ 
pital.—Guilliams v. Hollywood Hos¬ 
pital, 114 P.2d 1, 18 Cal.2d 97, prior 
opinion, App., 105 P.2d 318. 
Knowledge 

In an action for the death of a pa¬ 
tient who while in a delirious con¬ 
dition and while attempting to es¬ 
cape from the hospital fell and was 
killed, it is necessary to aver that 
defendant had previous knowledge of 
deceased's delirious condition and of 
his inability to know of dangers and 
to take care of himself.—Davis v. 
Springfield Hospital, 218 S.W. 696, 
204 Mo.App. 626. 

Nature of action 

A complaint may be construed so 
as to show that the gist of plaintiff's 
action, notwithstanding statements 
as to a contract for medical attend¬ 
ance, is negligence and not breach of 
contract.—Harding v. Liberty Hos¬ 
pital Corp., 171 P. 98, 177 Cal. 520. 
Negativing affirmative defenses 

Plaintiff’s pleading is not defec¬ 
tive for failure to negative an af¬ 
firmative defense, as, for instance, 
that defendant is a charity.—White 
v. Central Dispensary and Emergency 
Hospital, 99 P.2d 355, 69 App.D.C. 
122, 119 A.L.R. 1002. 

Ownership 

A complaint framed on a theory of I 
tort is insufficient against a de-1 
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murrer, where it does not positively 
and directly allege that defendant 
owned the hospital when plaintiff 
was injured.—Wabash R. Co. v. 
Reynolds, 106 S.E. 355, 129 Va. 576. 

Sanitarium suing for charges for 
medical and surgical attention ren¬ 
dered patient need not allege and 
prove that physicians and surgeons 
rendering services were licensed.— 
Republic Reciprocal Ins. Ass’n v. Col¬ 
gin Hospital & Clinic, 65 S.W.2d 286, 
123 Tex. 31. 

Scope of employment 
In action against hospital for in¬ 
juries to patient, complaint was not 
insufficient for failure to allege that 
defendant’s servants acted within 
scope of their employment, in ab¬ 
sence of allegation of specific negli¬ 
gent act by a particular employee 
as foundation of plaintiff’s cause of 
action.—Guilliams v. Hollywood Hos¬ 
pital, 114 P.2d 1, 18 Cal.2d 97, prior 
opinion, App., 105 P.2d 318. 

Several specific acts of negligence 
Plaintiff suing hospital for death 
of his child allegedly as result of 
malpractice had right to allege sev¬ 
eral specific acts of negligence gen¬ 
erally, rather than to plead them in 
separate causes of action.—Criss v. 
Angelus Hospital Ass’n of Los An¬ 
geles, 56 P.2d 1274, 13 Cal.App.2d 
412. 

Statement of claim 
Pa.—Bornscheuer v. Wollack, 22 
WestCo.L.J. 161. 

Complaints held sufficient 
Ala.—Birmingham Baptist Hospital 
V. Bran ton, 118 So. 741, 218 Ala. 
464—^Woodlawn Infirmary v. Byers, 
112 So. 831, 216 Ala. 210. 

Ga.—Gardner v, Newnan Hospital, 
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must show that the injury was the result of defend¬ 
ant’s wrongful act.®® The issues in an action of 
this character are confined to those raised by the 
pleadings.®® Proof may be made of matters within 
the issues as raised by the pleadings,6^ and the 
cause of action must be proved as alleged,®® al¬ 
though matters which are not pleaded and which are 


§ 10 

not essential to plaintifiPs cause of action need not 
be proved.®® Where plaintiff alleges several spe¬ 
cific acts of negligence, it is not necessary that he 
prove all the acts alleged.®"* 

Evidence. The general rules of evidence apply 
in actions by or against hospitals with regard to pre¬ 
sumptions,®® burden of proof,®® admissibility,®® and 


198 S.B. 122, 58 Ga.App. 104— 

Brawner v. Bussell, 179 S.E. 228, 
50 Ga.App. 840. 

Idaho.—Corey v. Beck, 72 P.2d 856, 
58 Idaho 281. 

Utah.—Sessions v. Thomas D. Dee 
Memorial Hospital Ass'n, 78 P.2d 
645, 94 Utah 460—Sessions v. 

Thomas Dee Memorial Hospital 
Ass’n, 51 P.2d 229, 89 Utah 222. 
Complaints held insufficient 
Ind.—Iterman v. Baker, 15 N.E.2d 
365, 214 Ind. 308. 

59 . Ala.—Carter v. Alabama Bap¬ 
tist Hospital Board, 151 So. 62, 
227 Ala. 560—Alabama Baptist 
Hospital Board v. Carter, 145 So. 
443. 226 Ala. 109. 

Cal.—Guilliams v. Hollywood Hos¬ 
pital. 114 P.2d 1, 18 Cal.2d 97. 
prior opinion, App., 105 P.2d 318. 
30 C.J. p 470 note 89. 

Pleadingr held sufficient 
D.C.—'VVhite v. Central Dispensary 
and Emergency Hospital, 99 P.2d 
355, 69 App.D.C. 122, 119 A.L.R. 
1002. 

30 C.J. p 470 note 89 [a]. 

60. Cal.—Inderbitzen v. Lane Hos¬ 
pital, 12 P.2d 744, 124 Cal.App. 462. 
hearing denied 13 P.2d 905, 124 
Cal.App. 462. 

61. Cal.—Guilliams v. Hollywood 
Hospital, 114 P.2d 1, 18 Cal.2d 97. 
prior opinion, App., 105 P.2d 318. 

Minn.—Brase v. Williams Sanatori¬ 
um. 256 N.W. 176, 192 Minn. 304. 

62. Amendment to pleading held not 
to change cause of action from im¬ 
plied contract to express contract so 
as to require proof of an express 
contract.—Andrew v. Brecker, 282 N. 
W. 609, 229 Wis. 526. 

63. Mo.—Smith v. Simpson, 288 S. 
W. 69, 221 Mo.App. 550. 

64. Cal.—Criss v. Angelus Hospital 
Ass’n of Los Angeles, 56 P.2d 1274, 
13 Cal.App.2d 412. 

65. ITegligence 

(1) In patient’s action for injuries 
sustained on jumping from hospital 
■window while delirious, there is no 
presumption that the hospital was 
not negligent.—Maki v. Murray Hos¬ 
pital, 7 P.2d 228, 91 Mont. 251. 

(2) The proof of an accident to a 
patient while in the care of a hos¬ 
pital has been held to carry with it 
the presumption of negligence re¬ 
gardless of whether the injury was 
caused by carelessness of competent 
employees or by negligence in select¬ 


ing incompetent employees.—Meyer 
V. McNutt Hospital, 159 P. 436, 173 
Cal. 156—30 C.J. p 470 notes 98-1. 
Nurses 

(1) Authority of trained nurse to 
make contract for sanitarium will 
not be presumed in absence of evi¬ 
dence.—Harvey v. North Louisiana 
Sanitarium, 6 La.App. 230. 

(2) Regular nurses, retained and 
paid by hospital, were presumptively 
its servants or employees.—^Norwood 
Hospital v. Brown, 122 So. 411, 219 
Ala. 445. 

66. Ala.—Norwood Clinic v. Spann, 
199 So. 840, 240 Ala. 427. 

Cal.—England v. Hospital of the 
Good Samaritan, 70 P.2d 692, 22 
Cal.App.2d 226. 

Ga.—White v. Executive Committee 
of Baptist Convention, 16 S.E.2d 
605, 65 Ga.App. 840. 

Ky.—Hazard Hospital Co. v. Combs’ 
Adm’r, 92 S.W.2d 35, 263 Ky. 252. 
Mo.—Bennett v. Punton Sanitarium 
Ass’n, 249 S.W. 666, 213 Mo.App. 
363. 

jq-.C.-Smith v. Duke University, 14 S. 

E.2d 643, 219 N.C. 628. 

Tex.—Steele v. St. Joseph’s Hospital, 
Civ.App., 60 S.W.2d 1083, error re¬ 
fused. 

W.Va.—Meadows v. McCullough, 132 | 
S.E. 194, 101 W.Va. 103. 

30 C.J. P 470 note 95. 

Employment of nurse 

Where plaintiff has made out a 
prima facie case, defendant hospital 
has been held to have the burden of 
going forward with the evidence and 
showing that the nurse, whose negli¬ 
gent act injured plaintiff, was not its 
agent.—McBride v. Clara Barton 
Hospital, 241 P. 941, 75 Cal.App. 161. 

Eessee 

Where management of hospital was 
vested in members of hospital cor¬ 
poration, a member to ■whom the hos¬ 
pital was leased, and who under 
such lease received the exclusive con¬ 
trol, and right to entire revenue, had 
burden of showing that lease was 
fairly and openly authorized and ex¬ 
ecuted for adequate consideration, 
and that execution was free from 
undue or controlling influence, op¬ 
pression, or imposition, and that ex¬ 
ecution of lease was necessary to 
accomplish purpose for which cor¬ 
poration was organized.—Fowle 
Memorial Hospital Co. v. Nicholson, 
126 S.E. 94, 189 N.C. 44. 
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Mental incapacity 

Plaintiff, suing physician and hos¬ 
pital authorities for injuries sus¬ 
tained by him while a patient when 
in state of delirium he fell or 
climbed from third-story window, 
has burden of establishing his own 
mental incapacity and notice thereof 
to defendants, to escape charge of 
contributory negligence.—Fetzer v. 
Aberdeen Clinic, 204 N.W. 364, 48 
S.D. 308, 39 A.L.R. 1423. 

67. Ala.—Norwood Hospital v. 

Jones, 107 So. 858, 214 Ala. 314. 

Ga.—Stansfield v. Gardner, 193 S.E. 

375, 56 Ga.App. 634. 

Idaho.—^Wilcox v. Idaho Palls Lat¬ 
ter Day Saints Hospital, 82 P.2d 
849, 59 Idaho 350. 

N.H.—^Welch v. Frisbie Memorial 
Hospital, 9 A.2d 761, 90 N.H. 337. 
Ohio.—Bounds v. Baldwin, App., 41 N. 
B.2d 901. 

30 C.J. p 470 note 96. 

Death from disease 

(1) In action against infirmary and 
doctor for death by lockjaw, evidence 
of another death from same disease 
a few days previous was admissible. 
—^Woodlawn Infirmary v. Byers, 112 
So. 831, 216 Ala. 210. 

(2) However, evidence that during 
ten months two of three deaths in 
city from lockjaw were in defendant 
infirmary was inadmissible.— W ood- 
lawn Infirmary v. Byers, supra. 
Foundation. 

In actions against hospital for in¬ 
juries caused by nurse's alleged neg¬ 
ligence, evidence that nurse was not 
in the best possible physical condi¬ 
tion to perform her duties, because 
tired and sleepy, was not admissible 
to show hospital’s responsibility un¬ 
less knowledge thereof had been 
brought home to hospital before the 
accident—Miller v. Mohr, 89 P.2d 
807, 198 Wash. 619. 

Notices limiting liability 

Contents of notices limiting hos¬ 
pital’s liability for injuries to patient 
were properly excluded, in absence of 
evidence that patient or his parents 
saw or read them, or that liability 
was limited by contract or statute.— 
McBride v. Clara Barton Hospital, 
241 P. 941, 75 CaLApp. 161. 

Evidence held admissible 
Ala.—^Norwood Hospital v. Brown, 
122 So. 411, 219 Ala. 445—Elder v. 
Ralls Sanitarium, 122 So. 41, 219 
Ala. 298—Birmingham Baptist Hos¬ 
pital V. Branton, 118 So. 741, 218 
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weight and sufficiency of the evidence.®^ Although 
expert testimony may be essential in cases which 
involve special technical science of which members 
of the jury are not presumed to be specially in¬ 
formed, it is not necessary where men of ordinary 


experience and intelligence are capable of drawing 
conclusions from the evidence without the assist¬ 
ance of some one who has special skill or knowledge 
in the premises.®^ 

Questions of lazv and fact. In accordance with 


Ala. 464—^^Voodlawn Infirmary v. 
Byers, 112 So. S31, 216 Ala. 210. 
Ga.—Piedmont Hospital v. Ander¬ 
son, 16 S.E.2d 90, 65 Ga.App. 491 
—Emory University v. Shadburn, 
171 S.E. 192, 47 Ga.App. 643, af¬ 
firmed ISO S.E. 137, ISO Ga. 595. 
30 C.J. p 470 note 96 [a]. 

Evidence field inaclmissifile 

(1) Generally.—Gadsden General 
Hospital V. Bishop, 96 So. 145, 209 
Ala. 272—30 C.J. p 470 note 96 [b]. 

(2) As to custom obtaining m city 
among hospitals regarding employ¬ 
ment of special nurses.—ilcBride v. 
Clara Barton Hospital, 241 P. 941, 
75 Cal.App. 161. 

63. Ala.—Norwood Hospital v. 

Brown, 122 So. 411, 219 Ala. 445. 
Cal.—Inderbitzen v. Lane Hospital, 
12 P.2d 744. 124 Cal.App. 462, hear¬ 
ing denied 13 P.2d 905, 124 Cal.App. 
462. 

La.—Young Bros. v. Succession of 
Von Schoeler, 91 So. 551, 151 La. 
73. 

30 C.J. p 470 note 97. 

Agency of physician 

(1> Division of earnings from 
X-ray, given in lieu of rentals, does 
not establish master and servant re¬ 
lationship.—Hoke V. Harrisburg Hos¬ 
pital, 2S1 Ill.App. 247. 

(2) Evidence that physician was 
employed by defendant as a professor 
in medical school and that employ¬ 
ment included free ward work in 
the treatment of charity patients in 
the hospital and that he Vv’as a mem¬ 
ber of professional staff of hospital 
as a physician and surgeon was not 
sufficient to show that in treatment 
of patient phs'sician was at the time 
and with respect to particular treat¬ 
ment given her, acting “within scope 
of his employment” by defendant, as 
distinguished from his private prac¬ 
tice for whicb. he was paid by pa¬ 
tient.—Smith V. Duke University, 14 
S.E.2d 643, 219 N.C. 628. 

(3) Evidence that physician was 
employed as a professor in medical 
school of defendant and was fur¬ 
nished an office in the hospital which 
he used as part compensation for 
teaching and for free ward work was 
not sufficient to show that physician 
was the “agent” of defendant in 
treating the patient where there was 
evidence indicating that, in treating 
the patient, physician was exercis¬ 
ing independent and individual pro¬ 
fessional skill and judgment.—Smith 
V. Duke University, supra. 
PreposLderauce of evidence 

Hospital patient must establish by 


preponderance of evidence that de¬ 
fendant’s negligence was proximate 
cause of burns from hot water bot¬ 
tle.—Phillipson V. Hunt, 276 P. 255, 
129 Or. 242. 
probable cause 

The question is vrhether there is 
any substantial evidence, or infer¬ 
ence from the evidence, from which 
reasonable minds could conclude that 
the hospital’s failure to treat de¬ 
ceased properly was the cause of 
his death; not necessarily the cer¬ 
tain cause, but the most probable 
cause.—Nelson v. Columbia Clinic, 96 
P.2d 575, 1 •\Vash.2d 558. 

Use of student nurse 

Fact that undergraduate nurses 
are, by practice of hospitals general¬ 
ly, put in charge of patients follow¬ 
ing operations where anaesthetics 
have been employed is not evidence of 
■want of ordinary care.—South High¬ 
lands Infirmary v. Galloway, 171 So. 
250, 233 Ala. 276. 

Evidence held sufficient 

(1) To make a prima facie case.— 
Quillen V. Skaggs, 25 S.W.2d 33, 233 
Ky. 171. 

(2) To show negligence. 

Ga—Emory University v. Shadburn, 
171 S.E. 192, 47 Ga.App 643, af¬ 
firmed ISO S.E. 137, ISO Ga. 595. 
N.T.—Luke v. State, 1 N.Y.S.2d 19, 
253 App.Div. 783—Schuchatowitz v. 
Leff, 232 N.Y.S. 618, 225 App.Div. 
574—Curley v. State, 265 N.Y.S. 
762, 148 Misc. 336. 

Okl.—Llorningside Hospital and 
Training School for Nurses v. Pen¬ 
nington, 114 P.2d 943, 189 Okl. 170. 

(3) To show that defendant au¬ 
thorized hospital attention for in¬ 
jured boy and was liable therefor.— 
Great Southern Lumber Co. v. Bates, 
LaApp., 153 So. 332. 

(4) To show that nurse, whose neg¬ 
ligent act caused the injury, was 
competent.—Thibodaux v. Sisters of 
Chanty of the Incarnate Word, 123 
So. 466, 11 LaApp. 423. 

(5) To show other particular mat¬ 
ters. 

Ga.—Piedmont Hospital v. Anderson, 
16 S.E.2d 90, 65 Ga.App. 491. 

La.—Cornell v. U. S. Fidelity & 
Guaranty Co., App., 8 So 2d 364. 
Minn.—Taaje v. St. Olaf Hospital, 271 
N.W. 109, 199 Minn. 113. 

Mo.—Bennett v. Punton Sanitarium 
Ass’n, 249 S.W. 666, 213 Mo.App. 

■ 363. 

N.Y.—Dillon v. Rockaway Beach Hos¬ 
pital & Dispensary, 30 N.E.2d 373, 
284 N.Y. 176, reversing 21 N.Y.S.2d 
502, 259 App.Div. 1033. • 
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Okl.—Flower Hospital v. Hart, 62 P 
2d 1248, 178 Okl. 447. 

Evidence field insufficient 

(1) To show negligence. 

Ala.—^Alabama Baptist Hospital 
Board V. Carter, 145 So. 443, 226 
Ala. 109. 

Colo.—O'Connor v. Boulder Colorado 
Sanitarium Ass'n, 111 p.2d 633, 107 
Colo. 290. 

Ga.—White v. Executive Committee 
of Baptist Convention, 16 S.E. 2 d 
605, 65 Ga.App. 840. 

Ky.—Illinois Cent. R. Co. v. Cash’s 
Adm’x, 299 S.W. 590, 221 K 3 '. 655. 
Mass.—Sheehan v. Strong, 154 N.R 
253, 257 Mass. 525. 

Minn.—Stone v. Lutheran Deaconness 
Home and Hospital, 2SO N.W. 178, 
203 Minn. 124. 

Mont.—Simons v. Northern Pac Rv. 

Co., 22 P.2d 609, 94 Mont. 355 
N.C.—Pangle v. Appalachian Hall, 
131 S.E. 42, 190 N.C. 833. 

(2) To show negligence for failure 
to apply restraints or to take other 
protective measures to guard a men¬ 
tally unbalanced patient.—Mesedahl 
V. St. Luke's Hospital Ass’n of Du¬ 
luth, 259 N.W. 819, 194 Minn. 198. 

(3) To show that defendant’s neg¬ 
ligence was the proximate cause of 
plaintiff’s injury. 

Minn.—Towne v. St. Luke’s Hospital 
of St. Paul. 216 N.W. 221, 172 Minn. 
408, followed in Draayom v. SL 
Luke’s Hospital, 216 N.W. 222, 172 
Minn. 411. 

N.H.—Hurley v. Nashua Hospital 
Ass’n, 191 A. 649, 88 N.H. 469. 

Okl.—City of Shawnee v. Jeter, 221 P. 
758, 96 Okl. 272. 

(4) To show that hospital fur¬ 
nished untrained or incompetent 
nurses.—Cornell v. U. S. Fidelity & 
Guaranty Co., La.App., 8 So.2d 364. 

(5) To show other particular mat¬ 
ters. 

Ala.—Birmingham Baptist Hospital 
V. Crews, 157 So. 224, 229 Ala. 398. 
La.—Cornell v. U. S. Fidelity & Guar¬ 
anty Co., App., 8 So.2d 364. 

Mass.—Essex County v. City of New- 
buryport, 150 N.E. 234, 254 Mass. 
232. 

N.Y.—Fisher v. Sydenham Hospital, 
26 N.Y.S.2d 389, 176 Misc. 7. 

69. Me.—Mills v. Richardson, 137 A 
689, 126 Me. 244. 

Care of atteucLaut 

In action to recover for injuries 
suffered by patient with known sui¬ 
cidal tendencies, who jumped through 
third-story window, patient, to recov¬ 
er, was not required to introduce tes¬ 
timony of psychiatrist on question 
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the general rules, questions of fact on which evi¬ 
dence is conflicting are to be determined b}’ the 
jury.'^O Thus, whether the particular act causing 
an injury was or was not negligent,whether the 
hospital exercised the requisite degree of care for 
the safety of its patients,whether the hospital 
attendants should have foreseen the casualty and 
protected the patient,whether a member of the 
staff was acting as the hospital’s agent at the time 


§ 10 

of committing the negligent act,"^^ or whether plain¬ 
tiff was contributorily negligent'^ ordinarily are 
questions of fact for the jury. What constituted 
the proximate cause of the injury is a question for 
the jury."® The weight to be given conflicting evi¬ 
dence is for the jury to determine.''^ 

Instructions, The instructions are governed by 
the rules applying in trials generally,'^® such as that 


whether attending nurse should have 
locked screen on window before mo¬ 
mentarily ceasing to watch patient.— 
Paulen v. Shinnick, 289 N.W. 162, 291 
Mich. 2SS. 

70. Ala.—South Highlands Infirmary 
V. Galloway, 171 So. 250, 233 Ala. 
276—Birmingham Baptist Hospital 
V. Branton, 118 So. 741, 218 Ala. 
404 —Birmingham Baptist Hospital 
V. Branton, 113 So. 79, 216 Ala. 326. 
Cal.—Hedlund v. Sutter Medical Serv¬ 
ice Co., 124 P.2d 878, 51 Cal.App.2d 
327. 

Conn.—Hawthorne v. Blythewood, 
Inc., 174 A. 81, 118 Conn. 617. 
pia.~Wager v. East Coas<: Hospital 
Ass’n, 141 So. 743, 105 Fla. 547. 
Ga.—Tate v. McCall Hospital, 196 S. 

E. 906, 57 Ga.App. 824. 

Ind.—Fowler v. Norways Sanitorium, 
App., 42 N.E.2d 415. 

ICy.—Hicks’ Adm’x v. Harlan Hos¬ 
pital, 21 S.W.2d 125, 231 Ky. 60. 
3 ^ 10 .—Gilstrap v. Osteopathic Sana¬ 
torium Co, 24 S.W.2d 249, 224 Mo. 
App. 798—Bennett v. Punton San¬ 
itarium Ass’n, 249 S.'W. 666 , 213 
Mo.App. 363. 

Mont.—Maki v. Murray Hospital, 7 
P.2d 228, 91 Mont. 251. 

N.T.—Lederman v. Boulevard Sani¬ 
tarium, 20 N.T.S.2d 162, 259 App. 
Div. 809—Greenfield v. Hospital 
Ass'n of City of Schenectady, 16 
N.T.S.2d 729, 258 App.Div. 352. 

Okl.—Flower Hospital v. Hart, 62 P. 

2d 1248, 178 Okl. 447. 

Or.—Phillipson v. Hunt, 276 P. 255, 
129 Or. 242. 

Wash.—Miller v. Mohr, 89 P.2d 807, 
198 Wash. 619. 

Constructive notice 

Evidence held to present question 
for jury as to whether hospital had 
constructive notice of dangerous con¬ 
dition of fioor.—Bounds v. Baldwin, 
Ohio App., 41 N.E.2d 901. 

Evidence held to present question for 
jury 

Ala—Norwood Clinic v. Spann, 199 
So. 840, 240 Ala. 427—^Norwood 

Hospital V. Brown, 122 So. 411, 219 
Ala. 445. 

Me.—Drummond v. Pillsbury, 156 A. 
806, 130 Me. 406—Mills v. Richard- 
ardson, 137 A. 689, 126 Me. 244. 
Mass.—Mahoney v. Harley Private 
Hospital, 180 N.E. 723, 279 Mass. 
96. 


Mich.—Paulen v. Shinnick, 289 X.W. 
162, 291 Mich. 2SS. 

Miss—Maxie v. Laurel General Hos¬ 
pital, 93 So. 817. 130 Miss. 246. 

Mo —Smith v. Simpson, 2SS S.W. 69, 
221 Mo.App. 550. 

N.T.—Meiselman v. Crown Heights 
Hospital, 34 N.E.2d 367, 285 NY 
389, reversing 20 X.T.S.2d 174, 
259 App.Div. 840, appeal denied 20 
N.Y.S.2d 669, 259 App.Div. 916— 
Dillon V. Rockaway Beach Hospital 
& Dispensary, 30 N.E.2d 373. 284 N 
Y. 176, reversing 21 N.Y.S.2d 502, 
259 App.Div. 1033—Johnson v. Stat¬ 
en Island Hospital. 193 N.E. 432, 
265 N.Y. 658, reversing 270 N.Y.S 
9S5. 241 AppDiv. 819, followed m 
Berryman v. S. S. Kresge Co., 277 
N.Y.S 157, 243 App.Div. 557—Mc¬ 
Cormack V. Jewish Hospital of 
Brooklyn, 283 N.Y.S. 737, 246 App. 
Div. 731—Lamen v. Tonsil Hos¬ 
pital, 36 N.Y.S.2d 55. 

Or.—Goldfoot v. Lofgren, 296 P. 843, 
135 Or. 533—Derrick v. Portland 
Eye, Ear, Nose & Throat Hospital, 
209 P. 344. 105 Or. 90. 

Tex.—Edwards v. West Texas Hos¬ 
pital, Civ.App., 89 S.W.2d 801, er¬ 
ror dismissed. 

Wis.—Dahlberg v. Jones, 285 N.W. 
841, 232 Wis. 6. 

30 C.J. p 470 note 2 [a]. 

Evidence held iusuificient to pre¬ 
sent a question for the jury, or to 

present particular questions to the 

jury, 

U.s.—St. Mary’s Hospital v, Scanlon, 
C.C.A.Minn., 71 F.2d 739. 

Ala.—Elder v. Ralls Sanitarium, 122 
So. 41, 219 Ala. 298. 

Ky.—Carter v. Harlan Hospital, 128 
SW.2d 174, 278 Ky. 84—Stacy v. 
Williams, 69 S.W 2d 697, 253 Ky. 
353 —Illinois Cent. R. Co. v. Cash’s 
Adm’x, 299 S.W. 590, 221 Ky. 655 
—Kirby’s Adm’r v. Berea College, 
244 S.W. 775, 196 Ky. 353. 

La.—Messina v. Societe Francaise De 
Bienfaissance Et D’Assistance Mu- 
tuelle De La Nouvelle Orleans, 
App., 170 So. SOI. 

Minn.—Collmgs v. Northwestern 
Hospital, 277 N.W. 910, 202 Minn. 
139 —posthuma v. Northwestern 
Hospital, 267 N.W. 221, 197 Minn. 
304. 

Miss.—Daniel v. Jackson Infirmary, 
163 So. 447, 173 Miss. 832. 
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N.C.—Penland v. French Broad Hos¬ 
pital, 154 S.B. 406, 199 N.C. 314. 

Or.—^Holland v. Eugene Hospital, 270 
P. 784, 127 Or 256. 

Tenn.—Blankenship v. Baptist Mem¬ 
orial Ho.opital, App., 168 S.W.2d 
491—Nelson v. Rural Educational 
Ass’n, 134 S.W.2d ISl, 23 Tenn.App. 
409. 

Tex.—Koenig v. Baylor Hospital, Civ. 

App., 10 S.W.2d 396. 

Utah.—Potter v. Dr. W. H. Groves 
Latter-Day Saints Hospital, 103 P. 
2d 230. 99 Utah 71. 

W.Va.—Medows v. McCullough, 132 
SE. 194, 101 W.Va. 103. 

Wis.—Dahlberg v. Jones, 285 N.W. 
841, 232 Wis. 6. 

71. Cal.—Baker v. Board of Trustees 
of Leland Stanford Junior Uni¬ 
versity, 23 P.2d 1071, 133 Cal.App. 
243. 

Mo.—Gilstrap v. Osteopathic Sana¬ 
torium Co, 24 S.W.2d 249, 224 Mo. 
App. 798. 

Okl.—Duke Sanitarium v. Hearn, 13 
P.2d 183, 159 Okl 1—Skidmore v. 
Oklahoma Hospital, 278 P. 334. 137 
Okl. 133. 

Or.—Hamilton v. Corvallis General 
Hospital Ass'n, 30 P.2d 9, 146 Or. 
168. 

30 C.J. p 470 note 3. 

72. N.Y.—^^Yard v. St. Vincent’s Hos¬ 
pital, 57 N.Y.S 784, 39 App.Div. 
624. 

30 C J. p 470 note 4. 

73. Ark.—Durfee v. Dorr, 199 S. 
W. 376, 131 Ark. 369. 

]\Io.— Davis V. Springfield Hospital, 
218 S.W. 696, 204 Mo.App. 626. 
N.Y.—Robertson v. Charles B. Towns 
Hospital. 1C5 N.Y.S. 17, 178 App. 
Div. 2S5. 

74. Mo —Gilstrap v. Osteopathic 
Sanatorium Co., 24 S.W.2d 249, 224 
Mo.App. 798. 

75. N.Y.—Schuchatowitz v. Leff, 232 
N.Y.S. 618, 225 App.Div. 574. 

76. Ark.—Durfee v. Dorr, 199 S.W. 
376, 131 Ark. 369. 

N.C—Bailey v. Long, 94 S.E. 675, 175 
N.C. 687. 

77. Conn.—Hawthorne v. Blythe¬ 
wood, Inc., 174 A. 81, 118 Conn. 617. 

78. Cal.—England v. Hospital of the 
Good Samaritan, 70 P.2d 692, 22 
Cal.App.2d 226. 

Qa.—Stansfleld v. Gardner, 193 S.E. 
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§ 10 

they must conform to the evidence and pleading,"^® ' Verdict. The verdict in actions of this character 
and must not be contradictory or misleading.^® is governed by the rules applying in trials of civil 

actions generally.^^ 


HOSPITATOE. A host or entertainer.^ 
HOSPITIA. Inns.2 

HOSPITIBUS DAMNUM NON EVENIAT. A 

phrase meaning no harm shall occur to the guests.2 

HOSPITICIDE. See Homicide § 1. 


HOSPITIUM. A Latin word, used among the Ro¬ 
mans, to designate the small apartments on either 
side of the mansions of the wealthy patricians; 
hence a place for the entertainment of strangers 
also a household, an inn.5 

HOSPODAR. A Turkish governor in Moldavia or 
Wallaehia.® 


375, 56 Ga.App. 634—Mitchell v. 
Executive Committee of Baptist 
Convention, 176 S.E. 669, 49 Ga. 
App. 615. 

Ky.—Hignite’s Adm’x v. Louisville 
Neuropathic Sanitorium, 4 S.W.2d 
407, 223 Ky. 497. 

Mo.—Barnes Hospital v. Schultz, 
App., 90 S.W.2d 164. 

Mont.—Maki v. Murray Hospital, 7 
P.2d 22S, 91 Mont. 251. 

N.H.—^Welch V. Frisbie Memorial 
Hospital, 9 A.2d 761, 90 N.H. 337. 
Or.—Goldfoot V. Lofgren, 296 P. 843, 
135 Or. 533. 

S.D.—Fetzer v. Aberdeen Clinic, 204 
N.W. 364, 48 S.D. 308, 39 A.L.R. 
1423, 

Wash.—Miller v. Mohr, 89 P.2d 807, 
198 Wash. 619, 

30 C.J. p 470 note 7. 

Expert testimony 

In action against hospital and 
nurse for negligence in permitting 
patient to fall while teaching her 
to walk after a stroke of apoplexy 
with resulting paralysis, defendants 
were not entitled to an instruction 
that negligence could be proved only 
by competent expert evidence.—Ste¬ 
venson V. Alta Bates, Inc,, 66 P.2d 
1265, 20 Cal.App.2d 303. 

Instructions held proper 
Ky.—Hicks' Adm'x v. Harlan Hos¬ 
pital, 21 S.W.2d 125, 231 Ky. 60. 

79. Ala.—South Highlands Infirmary 
V. Galloway, 171 So. 250, 233 Ala. 
276. 

Ga.—Stansfield v. Gardner, 193 S.E. 
375, 56 Ga.App. 634—^Mitchell v. 
Executive Committee of Baptist 
Convention, 176 S.E. 669, 49 Ga. 
App. 615. 

Mo.—Barnes Hospital v. Schultz, 
App., 90 S.W.2d 164. 

Mont.—Maki v. Murray Hospital, 7 
P.2d 228, 91 Mont. 251. 

N.H.—Welch V. Frisbie Memorial 
Hospital, 9 A.2d 761, 90 N.H. 337. 
Or.—Goldfoot V. Lofgren, 296 P. 843, 
135 Or. 533. 

30 C.J. p 470 note 8. 

Instructions properly refused 
where there was no evidence calling 
for such instructions.—McBride v. 
Clara Barton Hospital, 241 P. 941, 75 
CaLApp. 161. 


80 . Cal.—England v. Hospital of the 
Good Samaritan, 70 P.2d 692, 22 
Cal.App.2d 226. 

Ga.—Stansfield v. Gardner, 193 S.E. 
375, 56 Ga.App. 634. 

81. Wash.—O’Brien v. American 
Casualty Co., 109 P. 52, 58 yash. 
477. 

30 C.J. p 471 note 9. 

Support by evidence 

(1) Jury’s verdict held not to rest 
on mere speculation but to be sup¬ 
ported by the evidence. 

Ala.—Norwood Clinic v. Spann, 199 
So. 840, 240 Ala. 427—Birmingham 
Baptist Hospital v. Branton, 113 
So. 79, 216 Ala. 326. 

Cal.—Bellandi v. Park Sanitarium 
Ass’n, 6 P.2d 508, 214 Cal. 472— 
Hedlund v. Sutter Medical Serv¬ 
ice Co., 124 P.2d 878, 51 Cal.App.2d 
327—Stevenson v. Aita Bates, Inc., 
66 P.2d 1265, 20 Cal.App.2d 303. 
Conn.—Hawthorne v. Blythewood, 
Inc., 174 A. 81, 118 Conn. 617. 
Fla.—Parrish v. Clark, 145 So. 848, 
107 Fla. 598. 

Ga.—Barrett v. City of Brunswick, 
193 S.E. 450, 56 Ga.App. 575. 

Ill.—Delling v. Lake View Hospital 
Ass’n and Training School for 
Nurses, 33 N.E.2d 915, 310 Ill.App. 
155. 

Ky.—Hicks’ Adm’x v. Harlan Hos¬ 
pital, 21 S.W.2d 125, 231 Ky. 60. 
Me.—^Drummond v. Pillsbury, 156 A. 
806, 130 Me. 406. 

Minn.—Taaje v. St. Olaf Hospital, 271 
N.W. 109, 199 Minn. 113—Kirchoff 
V. St. Joseph’s Hospital, 260 N.W. 
509, 194 Minn. 436. 

N.Y,—Howe V. Medical Arts Center 
Hospital, 26 N.Y.S.2d 957, 261 App. 
Div. loss, affirmed 39 N.E.2d 303, 
287 N.Y. 698—Grawunder v. Beth 
Israel Hospital Ass’n, 272 N.Y.S. 
171, 242 App.Div. 56, affirmed 195 
N.E. 221, 266 N.Y. 605. 

Okl.—Sisters of the Sorrowful Moth¬ 
er V. Zeidler, 82 P.2d 996, 183 Okl. 
454. 

Tex.—Arlington Heights Sanitarium 
V. Deaderick, Civ. App., 272 S.W. 
497. 

(2) Evidence held to sustain find¬ 
ing that negligence of hospital was 
proximate cause of plaintiff's injury. 
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—Goldfoot V. Lofgren, 296 P. 843, 
135 Or. 533. 

(3) Where doctor sued with hos¬ 
pital employing him for death of pa¬ 
tient, and who had charge of the 
case before the patient came to the 
hospital, did not treat her after she 
came to the hospital, but turned the 
case over to another doctor, and 
evidence would have warranted find¬ 
ing of negligence on the part of such 
other doctor, or on the part of ei¬ 
ther of two nurses, jury could prop¬ 
erly render verdict against the hos¬ 
pital under the rule of respondeat 
superior although exonerating the 
doctor sued.—Hansch v. Hackett, 66 
P.2d 1129, 190 Wash. 97. 

Verdicts held excessive 
N.Y.—Howe v. Medical Arts Center 
Hospital, 26 N.Y.S.2d 957, 261 App. 
Div. 1088, affirmed 39 N.E.2d 303, 
287 N.Y. 698—Grawunder v. Beth 
Israel Hospital Ass'n, 272 N.Y.S. 
171, 242 App.Div. 56, affirmed 195 
N.E. 221, 266 N.Y.S. 605. 

Verdicts held not excessive 
Cal.—Stevenson v. Alta Bates, Inc., 
66 P.2d 1265, 20 Cal.App.2d 303. 
Fla.—Parrish v. Clark, 145 So. 848, 
107 Fla. 598. 

Tex.—Harris v. Sadler, Civ.App., 55 
S.W.2d 173, error dismissed. 

1. Black L.D. 

Phrases 

(1) “Hospitator communis"—a 
common host, hence an innkeeper.— 
Black L.D. 

(2) “Hospitator magnus”—a great 
host, hence the marshal of a camp. 
Black L.D. 

2. Black L.D. 

Phrases 

(1) “Hospitia communia"—com¬ 

mon inns.—Black L.D. 

(2) “Hospitia curise"—inns of 

court.—Black L.D. 

(3) “Hospitia can cellar ise"—inns 

of chancery.—Black L.D. 

3. Ont.—Hare v. Henderson, 43 U. 
C.Q.B. 571, 573, following Calye's 
Case, 8 Coke 32, 77 Reprint 520. 

4 . N.Y.—Cromwell v. Stephens, 2 
Daly 15, 17, 3 Abb.Pr.,N.S., 26. 

5. Black L.D. 

6. Black L.D. 
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HOST- As a noun, ■with reference to the keeper of 
an inn or hotel see the C.J.S. title Innkeepers § 2, 
also 32 C.J. p 530 note 40-p 532 note 71. In law 
Tkeneh, an army, a military expedition; also war.7 
As a verb, to put up at an inn.® 

hostage. In international law, a person given 
up to an enemy, as a security for the performance 
of a contract made between belligerent powers, or 
their subjects or citizens.® 

hostel, a word applied in France to large hous- j 
es built on a scale sufficiently extensive to enable 
their owners to discharge the duties of hospitality.^® 

HOSTELAGIUM. In old records, a right to re¬ 
ceive lodging and entertainment, anciently reserved 
by lords in the houses of their tenants.^! 

HOSTEBIA. In Spanish law, an inn.l® 

HOSTES. Latin, enemies.i® 

HOSTES SUNT QUI NOBIS VEL QUIBUS NOS 
BELLUM, DECERNIMUS: O-ffiTERI PRODI- 
TOEES VEL PRAIDONES SUNT.l* 

HOSTIA. In old records, the hostbread, or conse¬ 
crated wafer, in the eueharist.i® 


meaning belonging or appropriate to an enemy; ha - 
iim, or showing, the disposition of an enemy; show¬ 
ing ill will and malevolence, or a desire to 
and injure; inimical; unfriendly; antagonistic;!® 
having the character, or standing in the relation, 
of an enemy.!® in a particular connection, as when 
predicated of possession, the term does not import 




adversity of, interest.^® 

It has been held equivalent to “adverse” see 2 
C J S p 503 note 21, and has been contrasted with 
“friendly” see Friendly 37 C.J.S. p 1381 in Pocket 


Parts. 

Phrases in which the word occurs are set out in 
the note.2i 


HOSTILITY. State of being hostile; pubhc or pri¬ 
vate enmity; unfriendliness; animosity, an act of 
open enmity; a hostile deed;®® a hostile charac- 
ter.23 

In the law of nations, an act of open war; and, 
commonly in the plural, a state of open war,®* the 
term including acts looking toward war or enmity,-® 
and, in a particular connection, not restricted to acts 
of strictly maritime warfare but including all hos¬ 
tilities for which a vessel is adapted.®® 


HOSTICIDE. See Homicide § 1. 

HOSTILARIA or HOSPITALARIA. A place or 
room in religious houses used for the reception of 
guests and strangers.!® 

hostile, a well recognized word!® defined as 


HOSTLER. In Norman and old English law, the 
title of the officer, in a monastery, charged with the 
entertainment of guests,®® hence an innkeeper, a hv- 
ery stable keeper; also a groom who had charge of 
the stables of an inn.®® 


7. Black L.D. 

N.T.—Cromwell v. Stephens, 2 
Daly 15, 20, 3 Abb.Pr.,N.S., 26. 
Relation of host and guest at an inn 
see the C.J.S. title Innkeepers § 3, 
also 32 C.J. P 534 note 97-p 537 
note 60. 

9. Burrill L.D., citing 1 Kent Comm, 

p 106. 

10. N.T.—Cromwell v. Stephens, 2 
Daly 15, 17, 3 Abb.Pr.,N.S., 26. 

11. Black L.D. 

12. Escriche Diccionario, citing 
Spanish Civ.Code art 17S4. 

13. Black L.D. 

Phrase 

“Hostes humani*’—enemies of the 
human race, that is, pirates.—Black 
L.D. 

14. A maxim meaning “Eneihies are 
those with whom we declare war, or 
who declare it against us; all oth¬ 
ers are traitors or pirates.’*—Black 
L.D. 

15. Black L.D. 

16. Black L.D. 

17. U.S.—The City of Mexico, D.C. 
Fla., 28 P. 148, 151. 


18. Webster New IntD. 

19. Black L.D. 

20. Wash.—Pacific Power & Light 
Co. V. Bailey, 295 P. 949, 946, 160 
Wash. 663. 

21. Phrases construed 

(1) “Hostile act.”—The City of 
Mexico. D.QFla., 28 F. 148, 151. 

(2) “Hostile embargo” see the C.J. 
S. title War § 7, also 67 C.J. p 341 
note 76. 

(3) “Hostile expedition” see Expe¬ 
dition 35 C.J.S. p 205 note 73 in Pock¬ 
et Parts. 

(4) “Hostile fire” defined and con¬ 
trasted with “friendly fire” see the C. 
J.S. title Insurance, also 26 C.J. p. 
340 notes 48-56. 

(5) “Hostile possession” see Ad¬ 
verse Possession § 53 et seq. 

(6) “Hostile voyage.”—The City of 
Mexico, supra. 

(7) “Hostile witness” see the C.J. 
S. title Witnesses § 333, leading ques¬ 
tions to, § 368, right to cross exam¬ 
ine, §§ 476, 477, right to discredit 
or impeach, also 70 C.J. P 533 note 9- 
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p 536 note 35, p 6l5 notes 66-74, p 
792 note 21-p 798 note 10. 

22. Webster New IntD. 

Phrases construed 

(1) “Hostility, bias, or prejudice” 
is a mental state or condition which 

[may be caused by statements one 
hears and believes to be true.—State 
V. Leahy, 144 So. 138, 140, 175 La. 
659. 

(2) “Hostility of witness*’ see the 

C.J.S. title Witnesses § 333, as 

ground for permitting leading ques¬ 
tions, § 368, as affecting right to 
cross examine, §§ 476, 477, as giving 
right to impeach, also 70 C.J. p 533 
note 9-p 536 note 35, p 615 notes 66- 
74, p 792 note 21-p 798 note 10. 

23. Black L.D. 

24. Black L.D. 

25. U.S.—The City of Mexico, D.C. 
Fla., 28 P. 148, 151. 

26. U.S.—The Laurada, D.C.Del., 85 
P. 760, 770. 

27. N.Y.—Cromwell v. Stephens, 2 
Daly 15, 20, 3 Abb.Pr.,N.S., 26. 

2a N.T.—Cromwell v. Stephens, su¬ 
pra. 



HOSTLER—HOTCHPOT 


As a term in railroading see the C.J.S. title Kail- 
roads § 1, also 30 C.J. p 471 note 17. 

HOT. Primarily, the word means having, or char¬ 
acterized by, a relatively high temperature, opposed 
to cold and exceeding warm in degree, the nomial 
temperature of the human body being ordinarily 
taken as a standard; and, derivatively, kindled with 
eager desire.29 As used in the art of soap manu¬ 
facturing, the word has been said to mean or refer 
to a temperature ranging from three hundred to five 
hundred degrees Fahrenheit.^O Derivatively in oth¬ 
er senses, pressing hard or close, kindled with eager 
desire ;3i also lustful, lewd, leeherous.32 

In a colloquial application with reference to prop¬ 
erty or particular commodities, it may mean ac¬ 
quired or produced in violation of laws or regula- 
tions,33 indicating, sometimes, that an article of per¬ 
sonal property has been stolen, that some one is 
looking for it and that it is dangerous to have it 
in one’s possession and it has been specifically 


41 C.J.S. 

defined as meaning recently stolen or otherwise il¬ 
legally obtained.35 

So used, it is sometimes recognized as synonymous 

with “stolen.”36 

In connection with electric wires see Electricity f 
1 note 59. 

Hottest. The superlative of “hot,” which, as or¬ 
dinarily used, is not vulgar per se, but in its col¬ 
loquial or vernacular meaning as applied to a wo¬ 
man has been held to have an indelicate or vulgar 
and perhaps even an immoral signification.37 

Phrases employing the word are set out in the 

note.38 

HOTCHPOT. Defined generally as the blending and 
mixing of property belonging to different persons, in 
order to divide it equally. 3 9 

In the modern law of descent, as applied to ad¬ 
vancements see Descent and Distribution § 106. 


29. Webster New IntD. 

30. U.S.—Coltman v. Colgate-Palm- 
olive-Peet Co., C.C.A.Ind., 104 F.2d 
508, 516. 

31. Webster New IntD. 

32. U.S.—Broder v. Zeno Mauvais 
Music Co , C.C.Cal., 88 F. 74, 79. 

33. U.S.—Panama Refining Co. v. 
Ryan, Tex., 55 S.Ct 241, 255, 293 

U. S. 388, 79 L.Ed. 446—The Presi¬ 
dent of the United States v. Skeen, 
C.C.A.Tex., 118 F.2d 58, 59—U. S. 

V. Socony-Vacuum Oil Co., C.C.A. 
Wis., 105 F.2d 809, 816. 

Tex.—State v. Blue Diamond Oil Cor¬ 
poration, Civ.App., 76 S.W.2d 852, 
853—Elder v. Evatt, Civ.App., 154 
S.W. 684, 685. 

34. Cal.—People v. Knott, 126 P.2d 
375, 377, 52 Cal.App.2d 439. 

35. Cal.—People v. Knott, supra. 

36. Cal.—People v. Morris, 12 P.2d 
679, 680, 124 Cal.App. 402. 

37- U.S.—Broder v. Zeno Mauvais 
Music Co., C.C.Cal.. 88 F. 74, 79. 

38. Plirases construed 

(1) “Hot blood,” contrasted with 
“bad blood” see 7 C.J.S. p 1319 note 
56, and as descriptive of the heat of 
passion sufficient to reduce homicide 
to manslaughter see Homicide § 114. 

<2) “Hot check,” a phrase in com¬ 
mon use in some sections of the 
country, and generally understood as 
implying the violation of a criminal 
statute; and synonymous with “cold 
check” and “dry check.”—Elder v. 
Evatt, Tex.Civ.App., 154 S.W.2d 6S4, 
685. 

(3) “Hot dog,” a common name for 


“wiener,” a small sausage of un¬ 
known content.—State v. Shoaf, 102 
S.B. 705, 706, 179 N.C. 744. 

(4) “Hot dog stand” as nuisance 
see the C.J.S. title Nuisances § 75, 
also 46 C.J. p 713 note 22. 

(5) “Hot gasoline” defined as gaso¬ 
line manufactured from “hot oil.”—U. 
S. V. Socony-Vacuum Oil Co., C.C.A. 
Wis., 105 F.2d 809, 816. 

(6) “Hot oil,” as oil illegally pro¬ 
duced, or produced or transported in 
Violation of a statute or regulation. 
U.S.—Panama Refining Co. v. Ryan, 

Tex., 55 S.Ct. 241, 255, 293 U.S. 388, 
79 L.Ed. 446—The President of the 
United States v. Skeen, C.C.A.Tex., 
118 F.2d 58, 59—U. S. v. Socony- 
Vacuum Oil Co., supra. 

Tex.—State v. Blue Diamond Oil Cor¬ 
poration, Civ.App., 76 S.W.2d 852, 
853. 

(7) “ ‘Hot oir case.” 

U.S.—Panama Refining Co. v. Ryan, 
supra. 

Cal.—Stanislaus County Dairymen's 
Protective Ass’n v. Stanislaus 
County, App., 58 P.2d 706, 712, af¬ 
firmed 65 P.2d 1305, 1311, 8 Cal.2d 
378. 

(8) “Hot pursuit.”—The Anichab, 
[1919] P. 329, 331. 

(9) “Hot stick” see Electricity § 
1 in Pocket Parts. 

(10) “Hot tires,” as used in de¬ 
scribing tires which an individual 
was attempting to sell, held to mean 
that they were stolen tires and that 
he knew it.—People v. Knott, 126 P. 
2d 375, 377, 52 Cal.App.2d 439. 

(11) “Hot vulcanization,” a process 
used in vulcanizing rubber consisting 
.of incorporating certain well-known 
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vulcanizing ingredients, sulphur and 
certain accelerators, into a mass of 
crude dry rubber by a milling opera¬ 
tion, and subjecting the mass to heat 
above the boiling point of water and 
under pressure, distinguished from 
“cold vulcanization.”—Vultex Corpo¬ 
ration of America v. Heveatex Cor¬ 
poration, C.C.A.Mass., 100 P.2d 838, 
839. 

(12) “Hot water” see the C.J.S. ti¬ 
tle Landlord and Tenant § 301, also 
36 C.J. p 41 note 13 [a], damages for 
landlord’s failure to furnish. 

(13) “Hot water ordeal,” in old 
English law, a test used in criminal 
accusations, wherein the accused was 
required by the judge to put his arms 
up to the elbows in seething hot wa¬ 
ter, and was judged guilty or inno¬ 
cent, according to the effect which 
followed.—Black L.D. 

(14) “Hot water pool” as constitut¬ 
ing attractive nuisance see the C.J. 
S. title Negligence § 29, also 45 C.J. P 
779 note 46 [c], p 780 note 58 [b]. 

(15) “She’s the hottest thing you 
ever seen”, a song, construed as hav¬ 
ing an indelicate meaning or an im¬ 
moral signification.—Broder v. Zeno 
Mauvais Music Co., 88 F. 74, 78. 

39. Black L.D. 

Ancient practice 

It was anciently applied to the 
mixing and blending of lands given 
to one daughter in frank marriage, 
with those descending to her and her 
sisters in fee-simple, for the purpose 
of dividing the whole equally among 
them; without this the daughter who 
held in frank marriage could have no 
share in the lands in fee-simple.— 
Black L.D. 



eotel-eouse 


il CJ.B. 

hotel. Defined and distinguished from other 
-erms see the C.J.S. title Innkeepers § 1, also 32 C.J. 
r. notes 4-8: and the operation thereof as some¬ 
times constituting a nuisance, see the C.J.S. title 
Nuisances § 75, also 46 C.J. p 713 note 23-p 714 note 

28. 

Phrases in irhich the -srord occurs are referred to 
in the note .^0 

HOTELLERIES. See the C.J.S. title Innkeepers 
§ 1, also 30 C.J. p 4^1 note 29. 

hough, a valley.^i 

hound. One of the relatively few do^s in which 
the common law recognized a right of propert-y.^^^ 

hour, a fixed, appointed time, or a particular 
time.^^ 

As a unit of time see the C.J.S. title Time § 17, 


also 30 C.J. p 471 note 34, and 62 C.J. p 1030 notes 
16-29. 

Phrases employing the word are set out in the 
note.^^ 

HOUSE. 

As a Noun 

4.n ambiguous word,'* 5 -with various meanings, de¬ 
pendent on, or made evident by, the purpose of the 
parties and the subject matter of the instrament. 

Primary structural sense. In common speech, the 
tern embraces every form of structure designed for 
human habitation and has been variously defined 
as meaning a building or edifice for the habitation 
of man, a dwelling place, mansion, or abode for any 
of the human species; a place of dwelling or habi¬ 
tation a messuage-,^9 a structure intended or 
used for human habitation,50 especially a human 
habitation which is fixed in place and is intended 
for the private occupation of a family or families 


40 Phrases discussed elsewhere P 
‘(1) “Hotel bill” see the C.J.S. ti- u 
ties Innkeepers § 1. also 30 C.J. P 471 n 
note 26, in general; Sheriffs and Con- 1 
^tables I 248, also 57 C.J. P 1126 
notes 91-93, as disbursement for ^ 
which reimbursement may be had. ^ 

(2) ^‘Hotel garni” see the C.J.S. ti¬ 
tle Innkeepers § 1. 32 C.J. P ^ 

528 note 7 [d]. 

(3) “Hotel keeper” see the C.J.S. ^ 
title Innkeepers § 2, also 32 C.J. P « 
530 note 40-p 533 note S7. 

(4) “Hotel registers” as evidence 
see Criminal Law §§ 704, 851, and ^ 
Evidence § 729. 

(51 “Hotel runners” and regulation , 
thereof by municipality see the 
title Municipal Corporations § 266. 
also 43 C.J. P 380 note 89-p 381 note 
10 . 

41. Black L.D. 

42. The other classes were mastiffs, 
spaniels and tumblers.—Ireland v. 
Higgins, Cro.Eliz. 125, 78 Reprint 383. 

3 C.J. P 17 note 35 [a]. 

Property in dogs generally see Ani¬ 
mals § 3. 

43 TNj j —Andrecsik v. New Jersey 
Tube Co., 63 A. 719, 720, 73 N.J. 
Law 664, 4 L.R.A.,N.S., 913. 9 Ann. 
Cas. 1006. 

44, Phrases construed 

(1) “Business hours” generally see 
12 C.J.S. p 806 note 97, and Pocket | 
Parts; as time for presenting com¬ 
mercial paper for acceptance or pay¬ 
ment see Bills and Notes §§ 169, 358-. 
and as constituting “reasonable time” 
for exercising right of inspecting 
corporate books and records see Cor¬ 
porations § 508. 

(2) “During the hours of service,” 
as including the period of reasonably 


prompt ingress and egress while still 
upon the immediate premises. Si¬ 
monson V. Knight, 219 N.W. S69, SiO, 
174 Minn. 491. 


(3) “Hour of cause,” in Scotch - 

practice, the hour when a court is 
met.—Black L D. ., 

(4) “Hours of employment,” as ex- ^ 

tending beyond the time for which 
wages are paid.—Malky v. Kiskimine- 
tas Valley Coal Co., 123 A. 505. 506, , 
278 Pa. 552, 31 A.L.R. 1082. ^ 

(5) “Hours of labor,” as not in¬ 

cluding waiting time when there is ] 
no duty to wait.—Gordon v. Paducah 
Ice Mfg. Co., D.C.Ky., 41 F.Supp. 
980, 986. 1 

(6) “Hours worked,” construed in 
connection with various occupations, 
as including not only the hours spent 
in actual manual labor but also hours 
during which workers are charged 
w^ith responsibility for particular op¬ 
erations, also tim-e spent in travel 
from portal to portal in a mine, or 
in procuring and returning equip¬ 
ment. 

U.S.—Fleming v. Rex Oil & Gas Co., 
D.C.Mich., 43 F.Supp. 950, 951— 
Sunshine Mining Co. v. Carver, D. 
C.Idaho, 41 F.Supp. 60, 66. 

Mont.—Butte Miners’ Union No. 1 
V. Anaconda Copper Mining Co., 
118 P.2d 148, 151, 112 Mont. 418. | 
t (7) “Noon hour.”—^Andrecsik v. 

- New Jersey Tube Co., 63 A. 719, 720, 

- 73 N.J.Law 664, 4 L.R.A.,N.S., 913, 

; 9 Ann.Cas. 1006. 

’ (8) “Office hours,” that portion of 

^ the day during which public offices 

- are usually open for the transaction 
of business; synonymous with “busi- 

» ness hours.”— El Paso & S. W. Ry. 
y Co. V. Kelly, Tex.Civ.App., 83 S.W. 


855. 860. See also Black L.D., sub 
verbo Office. 

(9) “Reasonable hours.”—Clawson 
V. Clayton, 93 P. 729, 731, 33 Utah 
266. See also Corporations § 508, as 
referring to business hours of a cor¬ 
poration, for the purpose of inspect¬ 
ing Its books. 

45. N.J.—Planter v. Zintz, 137 A. 
317, 5 NJ.Misc. 495, quoting Cor¬ 
pus Juris. 

30 C.J. p 472 note 36. 

46. N.H.—Kendall v. Green, 42 A. 
178, 183, 67 N.H. 557. 

N.J.—Planter v. Zintz, 137 A. 317, 
5 N.J.Misc. 495, quoting Corpus Ju- 


S.D.—Ex parte McAlpine, 199 N.W. 

478, 479, 47 S.D. 472. 

30 C.J. P 472 note 37. 

47. N.Y.—Caddy v. Interborough 
Rapid Transit Co., 88 N.E. 747, 749, 
195 N.Y. 415, 30 L.R.A.,N.S.. 30. 

43 ^ jsT.Y.—Schenck v. Campbell, 11 
Abb.Pr. 292, 295. 

30 C.J. P 472 note 39. 

49. N.J.—Italian-American Building 
& Loan Ass’n of Passaic County v. 
Russo, 28 A.2d 196, 198, 132 N.J. 
Eq. 319. 

Pa.—Rogers v. Smith, 4 Pa. 93, 101. 

50. Ala.—Matthews v. State, 74 So. 
759, 761, 15 Ala.App. 670. 

Mo.—Bolin V. Tyrol Inv. Co., 200 S. 
W. 1059, 1060, 273 Mo. 257, L.R.A. 
1918C 869. 

51. Mo.— Bolin v. Tyrol Inv. Co., su¬ 
pra. 

Permanency required 
I “The evidence excludes the idea of 
permanency of location or fixedness 
. of place in regard to this house. It 
was portable, and made for the ex- 
! press purpose of being carried from 
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and, more specifically, it is commonly used to desig¬ 
nate that sort of home technically known as a single 

family residenee.52 

In a legal sense, it is more comprehensive, ^3 is 
not limited to a structure designed for human habi¬ 
tation, and may mean a building or shed intended 
or used as a habitation or shelter for animals of 
any kind,^^ a building in the ordinary sense, or any 
building, edifice, or structure inclosed with walls and 
covered, regardless of the fact of human inhabitan- 
cy.56 While, under some circumstances, the own¬ 
ership of a house may be so severed from that of the 


land as to constitute the house personalty,57 gg ^ 
general rule the term “house” imports land^s or 
realty,59 embraces the land on which it is built,60 
and includes the curtilage surrounding the house, 
and actually or by legal construction forming one 
inclosure wdth it.^i In construing the provisions of 
particular instruments or statutes, the term has fre¬ 
quently been defined as meaning, or including a part 
of a house, such as a single room,62 or a bay win¬ 
dow ;63 but not the material of a demolished huild- 
iog.64 TJie following notes contain some specific ex¬ 
amples of what, under particular circumstances, the 
term has been held to include,65 and not to in- 


place to place for the purpose of 
holding the heads cut from gram, 
or of grain after it was threshed; 
and was not used, or intended to be 
used, in any way or for any purpose 
connected with a habitation, or other 
purposes for which houses are ordi¬ 
narily used. Some of our cases have 
gone to a considerable extent in hold¬ 
ing certain character of structures 
houses, but in all such it will be 
found that they were fixtures.”— 
Williamson v. State, 44 S.W. 1107, 
39 Tex.Cr. 60. 61. 73 Am.S.H. 901. 
Apartment house only one house 
In rejecting a contention that each 
apartment in an apartment house is 
a ”house” within the meaning of a 
restrictive clause, the court said: 
“This implies the absurdity that one 
house, if it be an apartment house, 
is six houses, and does mortal vio¬ 
lence to the dictionary definition of 
the word in which all the lexico¬ 
graphers of our language seem to 
agree.”—Bolin v. Tyrol Inv. Co., 200 
S.W. 1059, 1060, 273 Mo. 257, L.R.A. 
1918C 869. 

52. Ohio.—Johnston v. Parkin, 168 
N.B. 755, 756, 33 Ohio App. 174. 

53. N.Y.—Caddy v. Inter bo rough 

Rapid Transit Co., 88 N.E. 747, 749, 
195 N.Y. 415, 30 L.R.A.,N.S., 30. 

54. Me.—State v. Beckwith, 198 A. 
739, 741, 135 Me. 423, citing Cor¬ 
pus Juris. 

55. N.Y.—Schenck v. Campbell, 11 
Abb.Pr, 292, 295. 

Pa.—Commonwealth v. Lambrecht, 3 
Pa.Co. 323, 325. 

56. Me.—State v. Beckwith, 198 A. 
739, 741, 135 Me. 423, citing Cor¬ 
pus Juris. 

Ohio.—Stover v. State, 174 N.E. 613, 
614, 37 Ohio App. 213. 

30 C.J. p 472 note 47. 

3^imited to its structure 

“The four walls and the roof of 
any structure (properly called a 
house) undoubtedly constitute what 
it is proper to define as a ‘house.’ 
The interior arrangement within the 
four walls and under the roof de¬ 
termines whether the same is a 
‘dwellinghouse’ or what kind of a 


‘house* it is.”—Goater v. Ely, 82 A. 
611, 613, 80 N.J.Ea. 40. 

57. Mo.—Brown v. Turner, 20 S.W. 

660, 661, 113 Mo. 27—Lowenberg v. 
Bernd, 47 Mo. 297, 298. 

58. W.Va.—State v. Clarksburg 

School Dist. Bd. of Education, 76 S. 
E. 127, 128, 71 W.Va. 52, Ann.Cas. 
1914B 1238—Hawkins v. Wilson, 1 
W.Va. 117, 120. 

53. As a part of realty 

Houses, as a general rule, are part 
of the freehold, and pass or descend 
with the land. The prima facie in¬ 
tendment IS that they are part of 
the realty; and if there be no proof 
to take the case without the gen¬ 
eral rule they are part and parcel 
of the land, and whoever owns the 
land owns the houses standing there¬ 
on. But this is not a conclusive pre¬ 
sumption. It may be rebutted.—Pow¬ 
ers V. Harris, 68 Ala. 409, 410— 
Harris v. Powers, 57 Ala. 139, 143. 

©0. Ala.—McMillan v. Solomon, 42 
Ala. 356, 358, 94 Am.Dec. 654. 

Mo.—Brown v. Turner, 20 S.W. 660, 

661, 113 Mo. 27. 

N.J.—Italian-American Building & 
Loan Ass’n of Passaic County v. 
Rus?n 28 A.2d 196, 198, 132 N.J. 
Ea. 319. 

Gl. N.J.—Italian-American Building 
& Loan Ass’n of Passaic County v. 
Russo, supra. 

Okl.—Ratzell v. State, 228 P. 166, 168, 
27 Okl.Cr. 340. 

Similarly expressed 

(1) “Coke says: ‘By the grant of 
a messuage, or house, the orchard, 
garden and curtilage do pass, and 
so an acre or more may pass by the 
name of a house.* ”—Gibson v. Brock¬ 
way, 8 N.H. 465, 470, 471, 31 Am.D. 
200, quoting Coke Litt. p 216. 

(2) Prima facie, “house” means a 
dwelling house with its appurten¬ 
ances.—Planter v. Zintz, 137 A. 317, 
5 N.J.Misc. 495. 

(3) “In the common and ordinary 
acceptation every thing appurtenant 
and accessary to a main building 
would be embraced by this word 
[house]. ... So in a legal ac¬ 
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ceptation, a sale of a house carries 
along with it whatever may be nec¬ 
essary to a full and complete enjoy¬ 
ment of the thing sold.”—Workman 
V. Insurance Co., 2 La. 507, 509, 22 
Am.D. 141. 

(4) The term “messuage, house and 
mill,” will often include land, if not 
necessarily so, unless there is some¬ 
thing in the conveyance to rebut such 
a presumption. 

Cal—Sparks v. Hess, 15 Cal. 186, 196. 
N.H.—Gibson v. Brockway, supra. 

Site and curtilage not included 

R. I.—Fiske v. Wetmore, 5 A. 375, 10 
A. 627, 629, 15 R.I. 354, 361. 

62. Mass.—Commonwealth v. Bul- 
man, 118 Mass. 456, 457, 19 Am.R. 
469. 

S. D.—Ex parte McAlpine, 199 N.W. 
478, 479, 47 S.D. 472. 

30 C.J. p 472 note 51. 

63. N.J.—Righter v. Winters, 59 A. 
770, 772, 68 N.J.Eq. 252. 

64. Tex.—Mulligan v. State, 7 S.W. 
664, 25 Tex.App. 199, 202, 8 Am.S. 
R. 435. 

65^ Held to include 

(1) An apartment.—^Wolcott v. 
Ashenfelter, 23 P. 780, 782, 5 N.M. 
442, 8 L.R.A. 691. 

(2) An arbor.—^Whitcomb v. State, 
21 S.W. 976, 977, 2 Tex.Civ.App. 301. 

(3) A barrel house.—Pike v. State, 
8 Lea, Tenn., 577, 578. 

(4) A boat. 

Iowa.—State v. Mullen, 35 Iowa 199, 
207. 

Mo.—State v. Metcalf, 65 Mo.App. 
681, 685. 

(5) A chicken or poultry house. 
Ga.—Williams V. State, 32 S.E 129, 

105 Ga. 814, 815, 70 Am.S.R. 82. 
Ohio.—Stover v. State, 174 N.E. 613, 
614, 37 Ohio App. 213. 

30 C.J. p 472 note 57. 

(6) A corn crib. 

Ala.—Brown v. State, 52 Ala. 345, 
374. 

Tex.—Barber v. State, Cr., 69 S.W. 
515, 516. 

(7) A county jail.—Stevens v. 
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elude.*® What constitutes a “house” or what is in¬ 
cluded, or not included, by the term, as used in 
statutes relating to offenses involving acts com¬ 
mitted in, or upon, buildings or structures see such 
C J S titles as Arson § 6 aj Assault and Battery § 
81;' Burglary §§ 5, 6, 16-23; Disorderly Houses §§ 

3 7; Gaming §§ 90-104; and Larceny § 12, also 36 
C.J.'p 755 note 18-p 756 note 61. 

Under particular circumstances, the term has been 
held equivalent to, and interchangeable or synony¬ 
mous with, “building” see 12 C.J.S. p 381 note 31, 
“dwelling” or “dwelling house” see 28 C.J.S. p 604 
rote 13, “messuage,”®^ and sometimes “premises. ®® 
Under other circumstances, it has been compared 
with, or distinguished from, “apartment” see 3 C.J. 
S. p 1422 note 71, “bam” see 9 C.J.S. p 1544 note 
34, “building” see 12 C.J.S. p 382 note 48, curti¬ 
lage” see 25 C.J.S. p 67 note 25, “dwelling” or 
“dwelling house” see 28 C.J.S. p 604 note 20, “home” 
see 40 C.J.S. p 420 note 39, “premises,”®® “room,”’® 
and “tent.”” 

Derived or figurative meanings. In the legisla¬ 
tive sense, the term “house” has reference in vary¬ 
ing senses to three entities, the place of legislative 
scLion, the total elected membership of the one or 
the other branch of that department, and the body, 
whether upper or lower, as legally constituted to 


perform its legislative functions;” and so it as 
been held to mean the members actually present an 
constituting a quorum.’® 

As meaning a firm or partnership see the C.J.S. 
title Partnership § 1, also 30 C.J. p 473 note 97. 

Private house. A private dwelling, intended as 
an individual residence or home.’^ The term may 
apply to a house in course of construction and sub¬ 
stantially finished;’® and under particular circum¬ 
stances may include a private boarding house;' 
but not a house for the temporary gathering of dis- 
eased persons for treatment.'^* 

Public house. A term generic in its character, 
and intended in law to include all houses i^de 
public bv the occupation carried on in them, or those 
made public by the resort of numerous persons, or 
in anv other war.’® It signifies a house commonly 
open to the pubUc either for business, pleasure, re¬ 
ligious worship, the gratification of curiosity, or the 
and a house may be said to be a public 
houL either with respect to its proprietorship or to 
its oeeupancy and uses.®® Under particular circum¬ 
stances it has been held to include a schoolhouse, 
even though temporarily used for other than school 
purposes;®! but in its ordinary acceptation the 
phrase does not mean a bawdy house.®® 

As an inn, tavern, or hotel and distinguished from 


Commonwealth, 4 Leigh 683, 684, 31 
Va. 683, 684. 

(S) A freight car.— Carter v. State. 
82 S.E. 345, 346, 106 Ga. 372, 71 Am. 
S.R. 262. 

(9) .A fruit stand.—^Willis v. State, 
25 S.W. 1119, 33 TexCr. 168, 170. 

(10) An office.—Spencer v. Whiting, 
28 N.W. 13, 14, 68 Iowa 678—30 C.J. 
p 472 note 71. 

(11) A place of domicile or resi¬ 
dence.— Rehage V. Hayford, 74 So. 
711, 713, 141 La. 103. 

(12) A smokehouse.—Irvin v. State, 
87 Tex. 412, 413—Albritton v. State, 
Tex.Cr., 26 S.W. 398. ‘ 

(13) A tenement.—State v. Snell- 
grove, 71 S.W. 266. 267, 71 Ark. 101, 
103—30 C.J. P 472 note 79. 

(14) A tent.—Favro v. State, 46 S. 
W\ 932, 933, 39 Tex.Cr. 452, 73 Am. 
S.R. 950—Killman v. State, 2 Tex. 
App. 222, 224, 28 Am.R. 432. 

(15) A wagon.—State v. Chauvet. 
83 N.W. 717, 111 Iowa 687, 689, 82 
Am.S.R. 539, 51 L.R.A. 630. 

66. Held not to include 

(1) A garden or orchard.—^Wells v. 
Somerset & K. R. Co., 47 Me. 345, 
347. 

(2) A gin house.—State v. Thorne, 
81 N.C. 555, 559, 


(3) An Inclosed park.—State v. 
Barr, 39 Conn. 40, 44. 

(4) A livery stable.—Schenck^ v. 
Campbell, 11 Abb.Pr.,N.Y., 292, 295. 

(5) A shop.— Powell v. Price, 4 C. 

B, 105, 114, 56 E.C.L. 105, 136 Re¬ 
print 442. 

(6) A smokehouse.—Palmer v. 
State, 7 Coldw., Tenn., 82, 86. 

(7) A theater.—Surma-n v. Barley, 
14 M. & W. 181, 153 Reprint 440. 

(8) An unfinished house.—Elsmore 
V. St. Briavells, 8 B. & C. 461, 15 E. 

C. L. 229, 108 Reprint 1114. 

(9) A wagon.—Schilling v. State, 
18 N.E. 682, 685, 116 Ind. 200. 

67 Kan.—Topeka Bd. of Education 
V. State, 67 P. 559, 561, 64 Kan. 6. 

—Italian-American Building & 
Loan Ass’n of Passaic County v. 
Russo, 28 A.2d 196, 198, 132 N.J. 
Eq. 319. 

68. Okl.— Ratzell v. State, 228 P. 166, 
168, 27 Okl.Cr. 340. 

69. Ala.—^Valentine v. State, 98 So. 
483, 487, 19 Ala.App. 510. 

TO. “Boom” not synonymous 

Tex._Parshall v. State, 138 S.W. 759, 

766, 62 Tex.Cr. 177. 

30 C.J. p 472 note 51 [a]. 

71 . Ala.— Knowles v. State, 98 So. 
207, 208, 19 Ala.App. 476. 
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Tex.—Callahan v. State, 41 Tex. 43, 
46 —Killman v. State, 2 Tex.App. 
222, 224, 28 Am.R. 432. 

72. Ala.—State v. Skeggs. 46 So. 268, 
270t 154 Ala. 249. 

30 C.J. P 473 notes 95, 96. 

73. Md.—Zeiler v. Central R. Co., 35 
A. 932, 935, 84 Md. 304, 34 L.RA. 
469. 

30 C.J. P 473 note 96 [a]. 

74. N.Y.—Barnett v. Vaughan Inst., 
119 N.Y.S. 45, 46, 134 App.Div. 921. 

75. Tex.—Crain v. State, 111 S.W. 
150, 53 Tex.Cr. 617. 

76. Pa.—Commonwealth v. Cuncan- 
non, 3 Brewst. 344, 347. 

77. N.Y.—Barnett v. Vaughan Inst., 
119 N.Y.S. 45, 46, 134 App.Div. 
921. 

78. Tex.—State v. Barns, 25 Tex. 654, 
655 — Cole V. State, 13 S.W. 859, 28 
Tex.App. 536, 13 Am.S.R. 856. 

79. Tex.—Cole v. State, supra. 

80. Tex.—Lockhart v. State, 10 Tex. 
275, 276—Shihagan v. State, 9 Tex. 
430, 431—Comer v. State, 10 S.W'. 
106, 107, 26 Tex.App. 509. 

81. Tex.—Cole v. State, 13 S.W. 859, 
28 Tex.App. 536, 13 Am.S.R. 856. 

82. Ind.—^Dodge v. Lacey, 2 Ind. 212, 
214. 
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“boarding house” see the C.J.S. title Innkeepers § Intoxicating Liquors § 124, also 33 C.J. p 538 note 
1, also 32 C.J. p 527 note 1-p 530 note 33; as con- 81. 

strued within gaming and liquor statutes see the Other phrases employing the word are set out in 
C.J.S titles Gamine § 1 f notes 60-73, § 89, and the note.** Still other phrases as to which more 


83. Phrases construed 

(1) "‘Adjoining houses,” compared 
with and distinguished from “flat” 
see 36 C.J.S. p 1024 note 33. 

(2) “Ancient house,” one which has 
stood long enough to acquire an ease¬ 
ment of support against the adjoin¬ 
ing land or building.—Black L.D. 

(3) “Apartment house” defined and 
distinguished from other terms see 
3 C.J.S. p 1422 note 7S-p 1423 note 
92. 

(4) "‘Assignation house,” “bawdy- 
house,” “house of ill fame,” and 
“lew’d house” see Disorderly Houses 
§ 4 f (1). 

(5) “Boarding house” see the C. 
J.S. title Innkeepers § 1, also 32 C. 
J. p 529 note 25-p 530 note 33. 

(6) “Boarding house keepers” see 
the C.J.S. title Innkeepers § 2, also 
32 C.J. p 532 notes 79-Sl, p 533 notes 
83-85, and S C.J. p 1132 note 14. 

(7) “Community house” see 15 C.J. 
S. p 643 notes 14-16. 

(8) “Disorderly house” generally 
see Disorderly Houses § 1, as nui¬ 
sance see the C.J.S. title Nuisances § 
45, also 46 C.J. p 700 note 64-p 701 
note 97. 

(9) “Duplex house,” “duplex dwell¬ 
ing house,” and “duplex house and 
double house” see 28 C.J.S. p 690 
notes 27-30. 

(10) “Dwelling” or “dwelling 
house” see 28 C.J.S. p 599 note 72-p 
605 note 57. 

(11) “Family house” see 35 C.J.S. 
p 743 note 15 (9) and the C.J.S. title 
Innkeepers § 1. 

(12) “Gaming house” and “gam¬ 
bling house” see the C.J.S. titles 
Disorderly Houses § 4 f (2), § 15 b 
(4), Gaming § 1 f, §§ 97-104, and 
Nuisances § 45, also 46 C.J. p 701 
notes 98-5. 

(13) “House boat” see 11 C.J.S, p 
373 note 76. 

(14) “House duty,” a tax on inhab¬ 
ited houses imposed by 14 & 15 Vict. 
c 36, in lieu of window-duty, which 
was abolished.—Black L.D. 

(15) “House of Commons,” one of 
the constituent houses of the British 
parliament, composed of representa¬ 
tives of the counties, cities, and bor¬ 
oughs; the lower house, so called 
because the commons of the realm, 
that is, the knights, citizens, and 
burgesses returned to parliament, 
representing the whole body of the 
commons, sit there.—Black L.D. 

(16) ‘"House of correction” and 
“House of refuge” see the C.J.S. ti¬ 


tle Reformatories § 1, also 30 C.J. p 
475 notes 61, 64. 

(17) “House of delegates,” the of¬ 
ficial title of the lower branch of the 
legislative assembly of several of 
the states, for example, Maryland 
and Virginia.—Black L.D. 

(18) "‘House of entertainment” see 
the C.J.S. title Innkeepers § 1, also 
30 C.J. P 475 note 62. 

(19) “House of Keys,” the name of 
the lower branch of the legislative 
assembly or parliament of the Isle 
of Man, consisting of twenty-four 
representatives chosen by popular 
election.—Black L.D. 

(20) “House of legislature” and 
“House of representatives” see the 
C.J.S. titles Constitutional Law § 152; 
States § 29, also 59 C.J. p 76 notes 
48-57; and United States § 9, also 
65 C.J. p 1259 notes 28-35. 

(21) “House of Lords,” the upper 
chamber of the British parliament, 
comprising the archbishops and bish¬ 
ops, called “Lords Spiritual,” the 
English peers sitting by virtue of 
hereditary right, sixteen Scotch peers 
elected to represent the Scotch peer¬ 
age under the act of union, and twen¬ 
ty-eight Irish peers elected under 
similar provisions; as a judicial body, 
it has ultimate appellate jurisdiction, 
and may sit as a court for the trial 
of impeachments.—Black L.D. 

(22) “House of prostitution” see 
the C.J.S. titles Disorderly Houses § 
4 f (1), and Nuisances § 45, also 46 
C.J. p 700 note 64-p 701 note 97. 

(23) “House of public entertain¬ 
ment” as approximately synonymous 
with “collation” see 14 C.J.S. p 1320 
note 21. 

(24) “House of usual abode,” as 
synonymous with “domicile” see 
Domicile § 1 note 11 (4), construed 
in connection with service of proc¬ 
ess see the C.J.S. title Process § 47, 
also 50 C.J. p 492 note 6-p 493 note 
25, and defined generally as one’s 
fixed place of residence for the time 
being, the place where he is actually 
living at the time; and synonymous 
with “residence.” 

Minn.—Lovin v. Hicks, 133 N.W. 575, 

116 Minn. 179, 181. 

Okl.—Pope V. Pope, 243 P. 962, 964, 

116 Okl. 188. 

Wash.—John Hancock Mut. Life Ins. 

Co. V. Gooley, 83 P.2d 221, 226, 196 

Wash. 357, 118, A.L.R. 1484—Dolan 

V. Baldridge, 4 P.2d 871, 873, 165 

Wash. 69. 

30 C.J. p 473 note 6. 

(25) “House slant,” a “T” in th-e 
sewer pipe in front of a house lot 
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and of the same thickness as the 
pipe.—Sheedy v. Chicago, 77 N.E. 539, 
541, 221 Ill. 111. 

(26) “Houses of public worship” 
and “Houses of religious worship” 
within tax exemption provisions see 
the C.J.S. title Taxation § 289, also 
61 C.J. p 480 note 4, and 30 C.J. p 
473 notes 4, 5, 7. 

(27) “House wrecker,” one who 
buys buildings and demolishes them 
for the use of the materials.—Mor¬ 
ris V. Lurie, 103 N.Y.S. 213. 

(28) “Inhabited house.”—State v. 
Adams, 173 P. 857, 24 N.M. 239, 241. 

(29) “Inner house,” the name given 
to the chambers in which the first 
and second divisions of the court of 
session in Scotland held their sit¬ 
tings.—Black L.D. 

(30) “Mansion house,” any species 
of dwelling house, especially in the 
law of burglary, etc.—Black L.D. 

(31) “Meat house,” as popularly 
understood, a building in which meat 
is stored and kept, a storehouse, with 
which term it is synonymous.—Ben¬ 
ton V. Commonwealth, 21 S.E. 495, 
498, 91 Va. 782. 

(32) “Meat packing house,” a place 
where the business of slaughtering 
animals, and dressing and preparing 
the products of their carcasses for 
food and other purposes, is carried 
on.—Armour Packing Co. v. Lacy, N. 
C., 26 S.Ct. 232, 235, 200 U.S. 226, 50 
L.Ed. 451. 

(33) “Open house.”—State v. W. C. 
Ward Sons, Tex.Civ.App., 135 S. 
W. 182, 183—46 C.J. p 1109 note 95. 

(34) “Opera house” see the C.J.S. 
title Theaters & Shows § 1, also 46 
C.J. p 1110 note 53. 

(35) “Outer House,” the name giv¬ 
en to the great hall of the parliament 
house in Edinburgh, in which the 
lords ordinary of the court of session 
sit as single judges to hear causes; 
the term is used colloquially as ex¬ 
pressive of the business done there 
in contradistinction to the “Inner 
House” where the first and second 
divisions of the court of session hold 
their sittings.—Black L.D. 

(36) “Private house” see supra 
notes 74-77. 

(37) “Private dwelling house" dis¬ 
tinguished from “apartment house” 
see 3 C.J.S. p 1423 note 90. 

(38) “Public house” see supra 
notes 78-82. 

(39) “Semidetached house,” a house 
which looks like a separate or de¬ 
tached house, but which, in reality, 
is constructed so as to provide a 
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recent adjudications have not been found see 30 C.J. 
p 473 notes 9S-12. 

As a Verb 

The verb connotes adequate shelter under a roof, 
and has been defined as meaning to cover, harbor, 
protect, protect by covering, put or keep under a 
roof, put under cover, and sbelter.S^ 

HOUSBAGE. a fee paid for bousing goods by a 
carrier, or at a “wbarf, ete.^® 

housebote. See Common Lands § 4 b (2). 


EOUSEEKEAKING. See Burglary §§ 1, 3-9, U 
26. 

HOUSEHOLD. 

As a Noun 

The Tvord is one of well-known legal meaning, 
being the definition of the Latin vrord “familia.'’S6 
It has been variously defined, depending to^some 
extent on the eonneetion in which it is nsed;^^^ and 
may mean a domestic establishment, a family, a 
number of persons dwelling under the same roof 
and composing a family and, by extension, all 
who are under one domestic head;*® a group of 


residence for two familles.-Re 
Hoidge, 25 OntW.N. 430. 431. 

(40) “Shotgun house,” two rooms 
in a row, with a middle door.—Spur¬ 
lock V. State. 130 So. 155. loS Miss. 
280. 

(41) “Sporting house” see Disor¬ 
derly Houses § 4 f (1). 

(42) “Spring house,” a house said 
to be embraced in the term “out¬ 
house.”— Willoughby V. Shipman, -8 

ilo. 50, 52. 

(43) “Stall in a market house” 
compared with “eating house see 
28 C J.S. p S26 note 26. 

(44) “Tenement house” distin¬ 
guished from “apartment house” see 
3 C.J.S. p 1423 notes 86, 92. 

(45) “Tied house,” an expression 
used in England and other British 
territories to designate an inn or 
beer house rented from a person or 
firm from whom the tenant is, by 
agreement, compelled to purchase 
liquors or other commodities to he 
therein consumed or sold. Rice v. 
Noakes. [1902] A.C. 24, 31—62 C.J. 
p 954 note 45. 

(46) "Tippling house” see the C.J. 
S. titles Disorderly Houses § 4 f, 
and Intoxicating Liquors § 15. 3,lso 
62 C.J. P 1013 notes 68, 73-80. 

(47) “Town house” or “town hall 
as place for transacting town busi¬ 
ness see the C.J.S. title Towns § 46 
also 63 C.J. p 87 notes 44, 47, P 1-4 
notes 62-69. 

(48) “Uninhabited house,” the term 
may refer to a house that is fitted 
for habitation, but is unoccupied at 
the time.—State v. Rowland Lumber 
Co., 69 S.E. 58, 59, 153 N.C. 610— 
State V. Clark, 52 N.C. 167, 168. 

84. Va.—Commonwealth v. Whiting 
Oil Co., 187 S.E. 498, 500, 167 Va. 
73. 
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85. Black L.D. 

86. Ala.—Home Ins. Co. v. Pettit, 143 
So. 839, 840, 225 Ala. 487, quoting 
Corpus Juris. 

Mo.—Ferhrache v. Grand Lodge A. O 

U. W’., 81 Mo.App. 268, 271. | - , 

87. Iowa.—^Umbarger v. State Farm 30 C.J. P 474 note - 
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Mutual Automobile Ins. Co., 

N.W. 87, 88, 218 Iowa 203. 

88. U.S.—State Farm Mut. Automo¬ 
bile Ins. Co. V. James, C C.A.W.Va., 

SO F.2d 802, 803—Lumbermens Mu¬ 
tual Casualty Co. v. Pulsifer, D.C. 
Me., 41 F.Supp. 249. 251. 

Ala.— Home Ins. Co. v. Pettit. 143 
So. 837, 838, 25 Ala.App. 234, quot¬ 
ing Corpus Juris. 

Ill .^-Village of Riverside v. Reagan, 

270 Ill.App. 355, 365. 

Kan.—^\’'aughn v. American Alliance 
Ins. Co. of New York, 27 P.2d 212, 
213, 138 Kan. 731, quoting Corpus 
Juris. 

Mo.—Ferbrache v. Grand Lodge A. O. 

U. W., SI Mo.App. 268, 271. 

]Sr.j.—Fay V. John Waldron Corpora¬ 
tion, 187 A. 140, 142, 117 N.J.Law 
123. 

IsT.Y.—Lafrinz v. Whitney, 134 N.E. 
'852, 854, 233 N.T. 107—In re De 
Forest’s Estate, 15 N.Y.S.2d 466, 
468, 172 Misc. 515. 

Okl.—Indemnity Ins. Co. of North 
America v. Lahman, 36 P.2d 274, 
169 Okl. 380 —Indemnity Ins. Co. 
of North America v. Sanders, 36 P. 
2d 271, 273, 169 Okl. 378. 
fpex._Barrett v. Commercial Stand¬ 

ard Ins. Co., Civ.App., 145 S.W.2d 
315, 318. 

Similarly expressed 

(1) A domestic establishment, in¬ 
cluding servants and attendants. 
Collins V. Northwest Casualty Co., 39 
P.2d 986. 989, ISO Wash. 347, 97 A. 
L.R. 1235. 

(2) A domestic establishment un¬ 
der a single head or management. 
Brovdy v. Jones & Laughlin Steel' 
Corporation. 21 A.2d 437. 438. 145 Pa. 
Super. 602— Hoff v. Hoff, 1 A.2d o06, 
508, 132 Pa.Super. 431. 

(3) A family living together 
A.la—^Home Ins. Co, v. Pettit, 143 So. 

839, 840, 225 Ala. 487, quoting Cor. 
pus Juris. 

Kan.— Vaughn v. American Alliance 
Ins. Co. of New York, 27 P.2d 212, 
213, 138 Kan. 731, quoting Corpus 
Juris. 

s^Y .—Lafrinz v. 'Whitney, 134 N.E 
852. 854, 233 N.Y. 107. 


(4) “Household’* appears to mean 
a family residing under one roof. 
Schurler v. Industrial Commission, 43 
P.2d 696, 699, 86 Utah 284, 100 A.L. 
R. 1085. 


I. Ala.—Home Ins. Co. v. Pettit, 
143 So. 839. 840, 225 Ala. 487, quot¬ 
ing Corpus Juris. 

Kan.—^Vaughn v. American Alliance 
Ins. Co. of New York, 27 P.2d 212, 
213, 138 Kan. 731, quoting Corpus 
Juris. 

Minn.—Engebretson v. Austvold, 271 

N. W. 809, SIO, 199 Minn. 399, quot¬ 
ing Corpus Juris. 

Mo.—Ferbrache v. Grand Lodge A. 

O. U. W., 81 Mo.App. 268, 271. 

Importance of head 

(1) It is usually said that they 
must be under a head called the 
householder.—Cartier v. Cartier, 153 
A. 6, 84 NH. 526. 

(2) Our conception of a household 
involves the existence of a house¬ 
holder as its head, whose personality 
gives life to that small social unit. 
Without a householder, there is no 
household. On the death of the 
householder, the house may remain, 
with its effects and its other mem¬ 
bers, but it is no longer the house¬ 
hold of its former head. Another 
may succeed to the ownership of the 
house and its contents, and become 
the head of a household therein, but 
it is another household, the house¬ 
hold of the successor.—Collins v. 
Northwest Casualty Co., 39 P.2d 986, 
989, 180 Wash. 347, 97 A.L.R. 1235. 

(3) It has been said to embrace 
a. collection of persons as a single 
group, with one head, living togeth¬ 
er, a unit of permanent and domestic 
character, under one roof.—Lumber- 
men.s Mut. Casualty Co. v. Pulsifer, 
D.C.Me, 41 F.Supp. 249, 251. 

(4) The term includes all the 
dwellers in a house under the com¬ 
mon control of one person. In re 
Lambson. C.C.S.C., 14 F.Cas.No.8,029, 
2 Hughes 233, 234. 

(5) But it is not necessary that 
they should be under a roof or that 
the father of the family be with it 
if the mother and children keep to- 
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persons living together;the members of a house 
eolleetiYely;9l an organized family and whatever 
pertains to it as a w"hole;92 persons who dwell to¬ 
gether as a family 3 also the place where one holds 
house, his home. 94 

The term has been held synonymous with ''fam¬ 
ily,” and also has been distinguished therefrom see 
35 C.J.S. p 743 notes 11, 13. 

As an Adjective 

When used as a qualifying word, “household” is 
analogous to “domestic” see 27 C.J.S. p 1319 note 


52; and has been specifically defined as meaning 
domestic, pertaining or belonging to the house or 

family. 9 5 

Phrases employing the word are set out in the 
note. 9 9 

householder. It has been said that the term 
implies the idea of a domestic establishment or the 
management of a household, 9? and the idea of res¬ 
idence, 9 8 and that its common and generally accept¬ 
ed meaning embraces the idea of anyone, man or wo¬ 
man, who maintains a home in the community.99 


gether so as to constitute a family. 
—Pay V. John Waldron Corporation. 
1S7 A. 140, 142. 117 N.J.Law 123. 

90. N.H.—Cartier v. Cartier, 153 A. 
6. 84 N.H. 526. 

91. Tex.—Barrett v. Commercial 

Standard Ins. Co., Civ.App., 145 S. 
W.2d 315, 318. 

Wash.—Collins v. Northwest Casual¬ 
ty Co., 39 P.2d 986, 989, 180 Wash. 
347, 97 A.L.R. 1235. 

Phrase construed 

“Member of the household.*’ 

U.S.—Lumbermens Mutual Casualty 
Co. V. Pulsifer, D.C.Me., 41 P.Supp. 
249, 252. 

Tex.—Barrett v. Commercial Stand¬ 
ard Ins. Co., Civ.App., 145 S,W.2d 
315, 318. 

92. Ill.—^Village of Riverside v. Rea¬ 
gan, 270 Ill.App. 355, 365. 

N.T.—Lafrinz v. Whitney, 134 N.E. 
852, 854, 233 N.Y. 107~-In re De 
Forest's Estate, 15 N.T.S.2d 466, 
468, 172 Misc. 515. 

Similarly expressed 

An organized family, including 
servants or attendants dwelling in a 
house.—Barrett v. Commercial Stand¬ 
ard Ins. Co., Tex.Civ.App., 145 S. 
W.2d 315, 318. 

93. U.S.—Arthur v. Morgan, N.Y., 
5 S.Ct. 241, 243, 112 U.S. 495, 28 
L.Ed. 825. 

Ala.—^Home Ins. Co. v. Pettit, 143 So. 
839, 840, 225 Ala. 487, quoting Cor¬ 
pus Juris. 

Ind.—Lynch v. Boyer, 105 N.E. 786, 
787, 56 Ind.App. 514. 

Kan.—^Vaughn v. American Alliance 
Ins. Co. of New York. 27 P.2d 212, 
213, 138 Kan. 731, quoting Corpus 
Juris. 

Minn.—Engebretson v. Austvold, 271 
N.W. 809, 810, 199 Minn. 399, quot¬ 
ing Corpus Juris. 

Miss.—Buckley v. Porter, 133 So. 215, 
216, 160 Miss. 98. 

Okl.—Indemnity Ins. Co. of North 
America v. Lahman, *36 P.2d 274, 
169 Okl. 380—Indemnity Ins. Co. 
of North America v. Sanders, 36 P. 
2d 271, 273, 169 OkL 378. 

Tex.—Barrett v. Commercial Stand¬ 


ard Ins. Co., Civ.App., 145 S.W.2d 
315, 318. 

What “household” embraces 

(1) As ordinarily understood, a 
“household” consists of the mem¬ 
bers of the family composing it, 
or those sustaining some relation¬ 
ship of blood, or of ties which nat¬ 
urally or necessarily link them to 
such household.—^Umbarger v. State 
Farm Mut. Automobile Ins. Co., 254 
N.W. 87, 88. 218 Iowa 203. 

(2) It is a family considered as 
consisting of all those who share 
in the privileges and duties of a com¬ 
mon dwelling; the family, including 
servants and other permanent in¬ 
mates.—Village of Riverside v. Rea¬ 
gan, 270 IlLApp. 355, 365. 

(3) It is composed of parents, 
children, or domestics; in short, 
every collective body of persons liv¬ 
ing together within one curtilage 
subsisting in common and directing 
their attention to a common object, 
the promotion of their mutual in¬ 
terests and social happiness. 

U.S.—Lumbermens Mutual Casualty 
Co, V. Pulsifer, D.C.Me., 41 P.Supp. 
249, 251. 

Me.—Robbins v. Bangor, Ry. & Elec¬ 
tric Co., 62 A. 136, 141, 100 Me. 
496, 1 L.R.A.,N.S., 963. 

Mo.—State v. Pemberton, 151 S.W.2d 
111, 115, 235 Mo.App. 1128. 

(4) Servants necessarily employed 
and residing in the family are a 
part of the household. 

Ala.—Pippin V. Jones, 52 Ala. 161, 
165. 

Colo.—Perkins v. Morgan, 85 P. 640, 
641, 36 Colo. 360. 

(5) “Household” is broader than 
“family” in that it includes servants 
or attendants.—Engebretson v. Aust¬ 
vold, 271 N.W. 809, 810, 199 Minn. 
399. 

94. Ala.—Home Ins. Co. v. Pettit, 
143 So. 837, 840, 25 Ala.App. 234, 
quoting Corpus Juris. 

Kan.—^Vaughn v. American Alliance 
Ins. Co. of New York, 27 P.2d 212, 
213, 138 Kan. 731, quoting Corpus 
Juris. 

Pa.—^Hoopes’s Appeal, 60 Pa. 220, 222, 
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100 Am.D. 562—Hoopes’ Estate, 6 
Phila. 364, 365. 

95. Iowa.—Huston v. State Ins. Co., 
69 N.W. 674, 675, 100 Iowa 402. 

Tex.—Alsup v. Jordan, 6 S.W. 831, 
833, 69 Tex. 300, 5 Am.S.R. 53. 

96. Phrases construed 

(1) “Household effects” see 28 C. 
J.S. p 838 note 71. 

(2) “Household furniture” see 37 
C.J.S. p 1413 note 88-p 1414 note 1. 

(3) “Household goods” defined see 
38 CJ.S. p 946 notes 45-51, and dis¬ 
tinguished from “furniture** see 37 
C.J.S. p 1413 note 87. 

(4) “Household property.’*—In re 
Frazer, 92 N.Y. 239, 246. 

(5) “Household remedies.”—Lewis 

V. Brannen, 65 S.E. 189, 190, 6 6a. 
App. 419. 

(6) “Household servants or house¬ 
hold employees,” construed as mean¬ 
ing those emplcved in the mansion 
house and not embracing those who 
work out of doors upon the home 
place and not regularly employed to 
do work within the curtilagp — 
Raines v. Osborne, 114 S.E. 849, 850, 
184 N.C. 599. See also Domestic 27 
C.J.S. p 1319 note 64-p 1320 note 75. 

(7) “Household stuff,” a synonym 
of “household furniture" see 37 C.J.S. 
p 1414 note 1, and described as com¬ 
prising everything that contributes 
to the convenience of the householder 
or ornamentation of the house — 
Hoopes’s Appeal, 60 Pa. 220, 227, 100 
Am.D. 562—30 C.J. p 474 note 29. 

97. Ala.—Katzenberg v. Lehman, 2 
So. 272, 273, 80 Ala. 512. 

30 C.J. p 474 note 43. 

Need not be uninterrupted 

Temporary cessation of housekeep¬ 
ing, or living in a boarding house, 
does not deprive the head of the fam¬ 
ily of the character of a household¬ 
er.—Griffin v. Sutherland, 14 Barb., 
N.Y., 456, 458—30 C.J. p 474 note 43 
[a]. 

98. Neb.—Jones v. Aurora, 151 N.W. 
958, 960, 97 Neb. 825. 

99. Mo.—State v. Pemberton, 151 S. 

W.2d 111, 116, 235 Mo.App. 1128. 
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Hence it is defined generally as the chief, head, or 
master of a family the occupier of a house;- one 
trho keeps house or maintains a domestic establish- 
lnt;3 one who keeps house, or who occupies a 
house, with his family a person owning or hold- 
m.. and occupying a house ;5 a person who has a 
family, whom he keeps together and provides for, 
and of which he is the head or master.® 

The word “householder” has been held to include 
various persons, provided they constitute the hea 
of a family,7 as indicated in the subjoined note. 
It has been held not to include others.® 

Construction of the term as used in esemptmn or 
homestead statutes see Exemptions § 18 and Home¬ 
steads § 24. Requirement that one be a house¬ 
holder” as a qualification for grand or petit juror 
see the C.J.S. titles Grand Juries § 6 h and Junes 


I 14-, al» 35 aj. P “i j ' 

to soch reqKWent se. » CX P 4 

note 35 and consult the Descnptive-Word Index. 

The term has been held equivalent to, 
mous with, “freeholder” see 37 C.J.S. p no 

83, and “housekeeper.”!® It has been contrasted 
with, or distinguished from, “freeholder 37 C.J. 
S p 1374 note 84, “head of family” see 39 C.J.S. 
p 806 note 56 (8), and “housekeeper.”!! 

HOTJSEKEEPEEi. a householder, one who occu¬ 
pies a house with his famUy, the master or imstress 
of a family j!® one who keeps house ;!3 also one 
who does or oversees the work of keeping house, 
and more specifically, a woman who oversees the 
work and servants in a house, either as a mistress 
or as an upper servant.15 


1 . ind.—Carpenter v. Dame. 10 Ind. 

125. 130. 

—^Woodward v. Murray, 18 
Johns. 400, 402. 

30 C.J. P 474 note 42. 

Simnarly expressed 

(1) The head of a household.—Fore 
V. Hoke. 4S Mo.App. 254. 261. 

(2) The master or head of a do¬ 

mestic establishment.—In re Win- 
burn’s Will, 247 N.Y.S. 584, 590, 

139 Misc. 5. 

(3) The natural and obvious im¬ 
port of the word is that of head 
of the family.-State v. Pemberton, 
151 S.W.2d 111, 115, 235 Mo.App. H-S* 

2. Ind.— Kelley v. McFadden, 80 Ind. 
536. 539. 

A tenant is a householder, although 
he does not own the house, because 
he not only has a right to live there, 
but he has the right to exclude all 
others from that place.—Prevost v. 
Menard. 34 Que.Super. 31, 34. 

3 nY.—I n re Winburn’s Will, 247 
N.Y.S. 584, 591, 139 Misc. 5. 

4. Ark—Greenwood v. Maddox, 27 
Ark. 648, 655. 

Mo.— Elliott V. Thomas, 143 S.'W. 563, 
564, 161 Mo.App. 441. 

30 C.J. P 474 note 39. 

5. Miss.—Holsomback v. Slaughter, 
171 So. 542, 543, 177 Miss. 553— 
Pearson v. Miller, 14 So. 731, 71 
Miss. 379, 42 Am.S.R. 470. 

6. U.S.—In re Logan, D.C.Miss., 1 
F.Supp. 225, 226. 

Miss.—^Buckley v. Porter, 133 So. 215, 
216. 160 Miss. 98. 

Similar definitions 

(1) A person who has charge of, 
and provides for, a family or house¬ 
hold.—Pore V. Hoke, 48 Mo.App. 254, 
261. 

(2) A person who occupies a house 
and has charge of and provides for 

41C. J.S.-24 


a family therein.—Jones v. Aurora, 
151 N.W. 958. 959, 97 Neb. 8-o. 

7. Ala.— Katzenberg v. Lehman, 2 
So. 272, 273, SO Ala. 512, 514. 

30 C.J. P 475 note 49. 
phrase construed 

“Householder having a family 
may be characterized as the head of 
a family occupying a house, and liv¬ 
ing together in one domestic estab¬ 
lishment 1 -p 

U.s._In re Logan, D.C.Miss., 1 j* 

Ill—^ike'v. Garner, 53 N.E. 613 
614, 179 Ill. 257, 70 Am.S.R. 102. 

30 C.J. P 475 note 49 [a]. 

8. Held to include 

(1) Bachelors.— Wike v. Garner, 53 

N.k 613, 614, 179 Ill. 257. 260 70 

Am.S.R. 102—30 C.J. P 475 note 48. 

(2) Married women.—Rosencrantz 
V. Territory, 5 P. 305, 307, 2 Wash.T. 
267, 280—30 C.J. P 475 note 45. 

(3) Widowers.—Bipus v. Deer, 5 

N.E. 894, 895, 106 Ind. 135 30 C.J. P 

475 note 47. 

(4) Widows.— Brigham v. Bush, 33 
Barb., N.Y.. 596. 500. 

(5) The keeper of a house of iH 
fame, provided she has a 

which she is bound to provide, other 
than the inmates of the hou^e. 
Bowman v. Quacfcenboss, 3 Code Eep., 
N.T., 17. 


9 . Held not included 

(1) A boarder is not a household¬ 
er, although he has a room set apart 
for him. in a house, because he is 
not the master In that house, or m 
any part of it.—Prevost v. Menard, 34 
Que.Super. 31, 34. 

(2) A guest in a hotel is not a 
householder.-Prevost v. Menard, su¬ 
pra. 

(3) A visitor, who merely occupies 
a room in another's dwelling.-Veile 
V. Koch, 27 Ill. 129, 132. 
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10. Mo.— Elliott V. Thomas, 143 S.W. 
*563, 564, 161 Mo.App. 441. 

Tex.—Lester v. State, 2 Tex.App. 432. 
448. 

11 . More than “housekeeper” 

What is meant by the term “house¬ 
holder?" It does not mean simply a 
housekeeper, but also a “master or 
chief of a family."— Griffin v. Suther¬ 
land. 14 Barb.N.Y., 456, 457. 

12. Mo.—Elliott v. Thomas, 143 S.W. 
563, 564, 161 Mo.App. 441. 

Possession essential 

In order to make the person a 
housekeeper, he must be in actual 
possession of the house. Lester v. 
State, 2 Tex.App. 432, 448. 

Phrases construed 

(1) “House-keeper and the head 
of a family."—Veile V. Koch, 27 Ill. 
129, 131. 

(2) “Housekeeper with a family." 
—Louisville Banking Co. v. Anderson. 

44 S.W. 636, 106 Ky. 744, 19 Ky.L. 
Ig 39 —Ellis V. Davis, 14 S.W. 74, 90 
Ky. 183, 11 Ky.L. 893—Bell v. Keach, 

80 Ky. 42, 45—Carrington v. Herrin, 

4 Bush, Ky., 624, 626. 

13. Tex.—Lester v. State, 2 Tex. 
App. 432, 448. 

A tavern keeper is included in the 
term within the meaning of a pro¬ 
vision that no housekeeper shall sell 
any strong liQUor on Sunday, etc.— 
State V. Fearson, 2 Md. 310, 312. 

14. Mo.—Elliot V. Thomas, 143 S.W. 
563, 564, 161 Mo.App. 441. 

^5 Pa,—Schrader v. Beatty, 55 A. 
958, 206 Pa. 184 —Taylor v. Beatty» 
51 A. 771, 772. 202 Pa. 120. 

Extent of duties 

Generally speaking the term 
“housekeeper" has reference to serv¬ 
ices performed in the taking care of 
a house in connection with the in- 
mates residing therein, but exactly 
what special and parUcular duti^ 
are to be regarded as embraced with- 
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It Las been said to be synonymous with “house- 
bolder;” also it has been distinguished therefrom 
see ante notes 10,11. 

HOUSEWIFE. A female manager of domestic af¬ 
fairs, a wife or woman who manages domestic af¬ 
fairs, a housekeeper, the mistress of a family or of 
a household, the wife of a householder.^ 6 

HOUSEWIFERY. The business of the mistress of 
a household, female management of domestic con¬ 
cerns, or the woman's part in the economy of a fam- 
ily.i7 

As included in the popular definition of appren¬ 
ticeship and as constituting a trade, art or mystery 
within apprenticeship contract see Apprentices § 
1 note 4, § 9 notes 55-57, also 4 C.J. p 1431 note 
SI [b]. 

HOVE IN STAYS. See Collision § 2 a note 48, 
also 11 C.J. p 1016 note 17. 

HOVEL. A cottage, a mean house, a place used by 
husbandmen to set their plows, carts, and other 
farming utensils out of the rain and sun; hence a 
shed.l^ 

HOVE TO. The term, when applied to a steamer. 


41 C.J.S. 

has been held to mean that the steamer is held in 
such position that she takes the heaviest seas upon 
her quarter.l9 

HOW. By what means or process; by what meas¬ 
ure of quantity; in what manner or way; to what 
degree or extent, number or amount. 20 

HOWE. In old English law, a hill.21 

HOWEVER. At all events, in any case,22 never¬ 
theless, notwithstanding,23 still; yet.24 Used at the 
beginning of a clause in a particular instrument or 
statute, the word has been construed as a term of 
exclusion, 25 or, as indicating an alternative inten¬ 
tion, a contrast with a previous clause, and a mod¬ 
ification of it under other circumstances.26 

HOY. In English, a small coasting vessel, usually 
sloop-rigged, used in conveying passengers and goods 
from place to place, or as a tender to larger vessels 

in port. 2 7 

In Spanish law, today, now, or nowadays.28 

HOYMAN. The master or captain of a hoy.29 

H. R. and H. T. See Abbreviations 1 C.J.S. p 276 
note 5. 


in the term must almost always be 
decided by the duties which are ac¬ 
tually performed under the agreement 
as made. 

N.T.—Edgecomb v. Buckhout, 40 N.E. 
991, 994, 146 N.T. 332, 28 L.R.A. 
816. 

Pa.—Schrader v. Beatty, 55 A. 958, 
206 Pa. 184. 

^‘Servant” and not “housekeeper” 

A woman employed in a small 
country tavern, who was required to 
work about the house, do the clean¬ 
ing, tend bar, cook, and all other 
such necessary things, including the 
washing and ironing, and serving 
drinks in the parlor, was a servant 
and not a housekeeper.—Taylor v. 
Beatty, 51 A. 771, 772, 202 Pa. 120. 

16. Mich.—Perry v. John Hancock 
Mut. L. Ins. Co., 106 N.W. 860, 861, 
143 Mich. 290. 

17. Century D. 

18. Black L.D. 

19. U.S.—The Hugo, D.C.N.T., 57 F. 
403, 410. 

.20. Webster New Int. D. 

Phrases construed 

(1) "How far the same may be 
necessary," construed in connection 
with damage to land from erection of | 
a mill dam, as meaning how long 
in point of duration, to what dis- 
stance or extent of surface, and to j 
what height the flowing may be nec- j 
essary.—^Vandusen v. Comstock, 3 
Mass. 184, 187. i 


(2) "How they [the jury] should 
And any question of fact," plainly 
understood to mean "at what conclu¬ 
sion they should arrive," rather than 
the manner in which they should find 
any question of fact.—South Chicago 
City Ry. Co. v. McDonald, 63 N.E. 
654, 196 Ill. 203. 

(3) "When, where, and how the in¬ 
juries occurred,” as requiring an ex¬ 
plicit statement of the cause of the 
injury in the particular case.—Stoors 
V. Denver, 73 P. 1094, 19 Colo.App. 
159. 

21. Black L.D. 

22. Tex.—Piott v. Farmers’ Elevator 
Co., Civ.App., 256 S.W. 946. 

23. Tex.—Thomas v. Warner-Quin- 
lan Co. of Texas, Civ.App., 65 S.W. 
2d 321, 324, quoting Corpus Juris— 
Piott V. Farmers’ Elevator Co., Civ. 
App., 256 S.W. 946. 

24. Tex.—Thomas v. Warner-Quin- 
lan Co. of Texas, Civ.App., 65 S.W. 
2d 321, 324, quoting Corpus Juris. 

25. Cal.—Preston v. Herminghaus, 
292 P. 953, 957, 211 Cal. 1. 

26. Cal.—Preston v. Herminghaus, 
supra. 

N.D—Kist V. Butts, 1 N.W.2d 612, 
613, 71 N.D. 436, 138 A.L.R. 1206. 
Pa.—Lewis’ Appeal, 18 Pa. 318. 325. 
Tex.—Piott V. Farmers' Elevator Co., 
Civ.App., 256 S.W. 946. 
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Phrases construed 

(1) "However otherwise said real 
estate may be bounded," as used in a 
contract to convey, following descrip¬ 
tion of boundaries by naming own¬ 
ers of adjoining properties, the 
phrase has been held not intended to 
allow for any error of description 
of any sort, as where mention was 
omitted of an encumbering right of 
way, but to be applicable only to 
errors or changes in the names of ad¬ 
joining proprietors.—Le Witt v. Park 
Ecclesiastical Society, 130 A. 387, 390, 
103 Conn. 285. 

(2) “However that may be," in a 
judicial opinion, may generally, but 
not always, be taken as indicating 
that what is said on the point re¬ 
ferred to is not to be understood as 
the expression of an absolute, final 
conclusion, but as signifying that 
there is at least a tinge of obiter m 
what IS thus qualified.—New York 
Chemical Nat. Bank v. Armstrong, C. 
C.Ohio, 76 F. 339, 343. 

(3) "Provided however,” as the 
first words in the second of two 
clauses, construed as naturally pur¬ 
porting to make it the alternative 
provision to the preceding clause.— 
Thomas v. Warner-Quinlan Co. of 
Texas, Tex.Civ.App., 65 S.W.2d 321, 
324. 

27. Black L.D. 

28. Escriche Diccionario. 

29. Black L.D. 
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gUB-BAND. An iron ferrule attached to the ends 
of a vehicle hub for the protection of the ends, and 
shielding the nut -which holds the wheel on the 
axle.s® 

B[UBBY. a term used colloquially, or commonly 
among some people, as meaning “husband ”31 

gUBSTONI!. A useful appliance used in streets to 
keep trucks in their proper places and prevent them 
from sliding into places where they may receive, or 

do, damage.32 

huckster and HUCKSTERING. See Hawkers 
and Peddlers § 1. 

HUCUSQUE, In old plead -g, hitherto.** 

HUDE-Q-ELD. In old English law, an acquittance 
for an assault upon a trespassing servant, supposed 
to be a mistake or misprint in Eleta for “hme- 
seld;” also the price of one’s skin, hence the monej 
paid by a servant to save himself from a whip- 
ping.3^ 

hue and cry. See 25 C.J.S. p 18 notes 81, 82. 

HUEBRA. a Spanish measure of'land said to be 
as much ground as two oxen can plow up in one 

day. 

HUERFANO. In Spanish law, orphan, a minor who 
has lost one, or both, of his parents.*® 

HUI. In Hawaiian, a word meaning a number of 
pei-sons combined together as partners or tenants m 
common in the ownership of a common property. 

HUIS. Law French, a door.** 

HUISSERIUM. a ship used to transport horses; 
also termed “uffer.”** 


HUISSIERS. In French law, marshals, process- 
servers, sheriffs’ ofdcers, ushers; ministerial officers 
attached to the courts, to effect legal service of proc¬ 
ess required by law in actions, to issue executions, 
etc., and to maintain order during the sitting of the 
courts.^® 

HULKA. In old records, a hulk or small vessel.-^i 

hulks. In England, a place of punishment for 
convicts; with the reform in the punishment of 
convicts which began about 1840 it was aban- 
j doned.^* 

HULL. Defined generally as the frame or body of 
a vessel, exclusive of masts, yards, sails, and rig- 

Construed in the Inland or International Rules 
see Collision § 95 b note 27; and in marine insur¬ 
ance policies see the C.J.S. title Insurance, also 38 
C.J. p 1030 notes 63-78, p 1074 note 89. 

HULLUS. In old records, a hill.^* 

HUhlAGIUM. A moist place.^® 

HUMAN. As a noun, a human being; a member 
of the family of mankind. As an adjective, per¬ 
taining to, or characteristic of man or of mankind, 
having the qualities or attributes of man; also per¬ 
taining to the sphere, nature, or faculties of man, 
relative or proper to mankind; mundane, secular, 

I not di-vine.^* 

phrases employii^ the word, as a noun, or as an 
adjective, are listed in the note.47 

humane, a term which denotes what may rightly 
be expected of mankind at its best in the treatment 
of sentient beings,^* and which necessarily carries 
an implication of compassion for men or animals in 


30. r.S.—Higgin Mfg. Co. v. Mur¬ 
dock, Ohio, 132 F. 810, 812, 65 C.C. 


A. 466. 

31. N.Y.—Denny v. Denny, 6 N.T.S. 


2 a 881, 882. 

32 . N.T.—Jordan v. New York, 55 N. 
Y.S. 716, 718, 26 Misc. 53. 


33. Black L.D. 


34. Black L.D. 

35 . xj.S.—Strother v. Lucas, Mo., 13 
Pet. 410, 442-444 note, 9 L.Ed. 1137. 

36. Escriche Diccionario. 

37. U.S.—De Fries v. Scott, C.C.A. 
Hawaii. 268 F. 952, 953. 

38. Black L.D. 

«A1 hnis del esglise”—at the door 
of the church.—^Black L.D. 

39. Black L.D. 


4a Black L.D. 
41. Black L.D. 


have man for their author, as dis¬ 
tinguished from divine laws.—Bor¬ 
den V. State, 11 Ark. 519, 527, 44 Am. 


42. Black L.D, 


D. 217. 


43 . U.S.—The Europe, D.C.Or., 175 
F. 596, 608. 

44. Black L.D. 

45. Black D.D, 


46. Century D. 

47 . phrases construed 

(1) “Back of a human’' see 7 C.J.S. 


p 1315 note 56. 

(2) “Human agency” as excluded 
from “act of God” see 1 C.J.S. P 
1423 note 39-p 1425 note 49. 


3) “Human being,” as applied to 
unborn child.—Scott v. McPheet- 

ffoi 00 r»Ql 




629. 

(4) “Human laws” are laws which 


(5) “Human needs” as generally 
including food, clothing, and shelter, 
and, under particular circumstances, 
held to include pumps used to remove 
water from the furnace rooms of 
buildings sheltering refugees and re¬ 
lief workers.—^American National 
Red Cross v. Brandeis Machinery & 
Supply Co., 151 S.W.2d 445, 450, 286 
Ky. 665. 

(6) “Unfit for human consumption” 
see Food § 16. 

4 a Tex.— Ft. Worth & D. C. Ry. Co. 

V. Peterson, 60 S.W. 275, 276, 24 

Tex.Civ.App. 548. 

30 C.J. P 476 note 90. 
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their sentient needs and feelings hence it has 
been held that the work of a library cannot be 
classed as “humane.”50 

The word has been compared with, and distin¬ 
guished from, “benevolent” see 10 C.J.S. p 343 note 
19. 

HUMANITAEIAN DOCTRINE. Also known as the 
“last clear chance doctrine” see generally the C.J.S. 
title Negligence §§ 13b-139, also 45 C.J. p 984 note 

82- -p 995 note 41; and for more specific applications 
see such C.J.S. titles as Carriers § 782; Master and 
Servant § 423, also 39 C.J. p 815 note 13“p 817 note 
32; Motor Vehicles §§ 493, 528, 534, 556, also 42 
C.J. p 1182 note 58-p 1185 note 74, p 1271 note 
49-p 1272 note 51, p 1283 notes 34-36; Negligence 
§§ 191, 213, 248, 263, 300, also 45 C.J. p 1101 note 
80-p 1102 note 93, p 1184 note 26-p 1185 note 41, p 
1278 notes 16-24, p 1315 note 1-p 1316 note 8, p 
1361 note 17-p 1362 note 44; Railroads §§ 618, 814, 
841, 853, 948, 994, also 52 C.J. p 78 note 26-p 79 
note 31, p 363 note 40-p 368 note 76, p 407 note 

83- p 408 note 91, p 432 notes 67-72, p 689 note 79- 
p 693 note 94, p 773 notes 76-79; and Street Rail¬ 
roads §§ 288-295, 311, 317, 326, 333, also 60 C.J. p 
525 note 8-p 535 note 10, p 581 note 70-p 582 note 
76, p 597 note 82-p 600 note 3, p 638 note 3-p 639 
note 4, p 648 note 43-p 649 note 46. 


HUMANXJM EST ERRARE.si 

HUMAZGA. In Spanish feudal law, a tax levied 
on each hearth or chimney. 52 

HUMBUG. A word which has become accepted as 
good English, and has an approved and well under¬ 
stood meaning.53 

As a noun, an imposition under fair pretenses, 
something contrived in order to deceive and mis- 
lead,54 hence deception, imposition, or imposture ;55 
and, as applied to persons, has the clear meaning of 
a cheat, deceiver, or imposter. 

As a verb, to cajole, to deceive, or to hoax;57 
to cozen, to impose on or upon, to swindle, all im¬ 
plying intention to misrepresent by the assertion of 
what is not the actual condition, or the suppression 
or concealment of what is.^S 

HUMERUS. The bone that extends from the shoul¬ 
der to the elbowthe upper bone of the arm.60 

HUMILIATION. A phase of mental anguish.6i 

HUND. See Abbreviations 1 C.J.S. p 276 note 5. 

HUNDRED. A sum consisting of ten times ten in¬ 
dividuals or unit»;62 the word need not neces¬ 
sarily denote that precise number of unitsalso a 
division of a county.®^ 


49. Conn,—Seymour v. Attorney 
General of Connecticut, 200 A, 815, 
817, 124 Conn. 490, citing Corpus 
Juris. 

50. Conn.—Seymour v. Attorney 
General of Connecticut, supra, cit¬ 
ing Corpus Juris. 

51. A maxim meaning “To err is hu¬ 
man nature."—Morgan Leg.Max. 

Applied in Ryan’s Estate, 2 Pittsh., 
Pa., 178. 182. 

52. Escriche Diccionario. 

53. N.T.—McDonald v. Sun Printing 
& Publishing Assoc., 98 N.Y.S. 116, 
117, 111 App.Div. 465. 

S.D.—Ramharter v. Olson, 128 N.W. 
806, 808, 26 S.D. 499, Ann.Cas.l913B 
253. 

54. S.D.—^Ramharter v. Olson, supra. 

55. Ill.—^Nolte V. Herter, 65 IlLApp. 
430, 432. 

N.T.—M’Donald v. Sun Printing & 
Publishing Ass’n, 98 N.Y.S. 116, 117, 
111 App.Div. 465. 

S.D.—Ramharter v. Olson, 128 N.W. 
806, 808, 26 S.D. 499, Ann.Cas.l913B 
253. 

56. N.Y.—M’Donald v. Sun Printing 
& Publishing Ass’n, 98 N.Y.S. 116, 
117, 111 App.Div. 465. 

S.D.—^Ramharter v. Olson, 128 N.W. 
806, 808, 26 S.D. 499, Ann.Cas.l913B 
253. j 


57. S.D.—Ramharter v. Olson, su¬ 
pra. 

58. Ill.—Nolte V. Herter, 65 Ill.App. 
430, 432. 

N.Y.—M’Donald v. Sun Printing & 
Publishing Ass'n, 98 N.Y.S. 116, 
117, 111 App.Div. 465. 

S.D.—Ramharter v. Olson, 128 N.W. 
806, 808, 26 S.D. 499, Ann.Cas.l913B 
253. 

59. R.I,—Joslin v. Aetna Life Ins. 
Co., 21 A.2d 550, 551. 

60. Pa.—Mancini v. Pennsylvania 
Rubber Co., 24 A.2d 151, 153, 147 
Pa, Super. 359. 

61. Ky.—Perkins v. Ogilvie, 146 S. 
W. 735, 738, 148 Ky. 309. 

&L Century D. 

63. More than one hundred 

(1) A hundred weight contains ac¬ 
cording to the English system one 
hundred twelve pounds; but, in this 
country, generally, it consists of one 
hundred pounds avoirdupois.—Black 
L.D. 

(2) One hundred and twelve pounds 
is called a hundred weight; also 
when a hundred is used with refer¬ 
ence to ling or cod, it denotes six 
score.—Smith v. Wilson, 3 B. & Ad. 
728, 732, 23 E.C.L. 319, 110 Reprint 
266. 

64., Conn.—^Regan v. New York & N. 
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B. R. Co., 22 A. 503, 506, 60 Conn. 

124. 

In. Saxon England 

Under the Saxon organization of 
England, each county or shire com¬ 
prised an indefinite number of hun¬ 
dreds, each hundred containing ten 
tithings, or groups of ten families of 
freeholders or frankpledges; the 
hundred was governed by a high con¬ 
stable, and had its own court, but 
its most remarkable feature was the 
corporate responsibility of the whole 
for the crimes or defaults of the in¬ 
dividual members. The introduction 
of this plan of organization into 
England is commonly ascribed to Al¬ 
fred, but the idea, both of the collec¬ 
tive liability, and of the division, was 
probably known to the ancient Ger¬ 
man peoples, for we find the same 
thing established in the Frankish 
kingdom under Clothaire, and in Den¬ 
mark.—Black L.D. 

English law phrases 

(1) “Hundred court,’* a larger 
court-baron, being held for all the 
inhabitants of a particular hundred, 
instead of a manor.—Black L.D. 

(2) “Hundred gemote," among the 
Saxons, a meeting or court of the 
freeholders of a hundred.—Black 
L.D. 

(3) “Hundred lagh," the law of the 
hundred, or hundred court; also lia- 
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BTJNDBEDAEIUS. In old English law, a hun- 
^rp^ary or liundredor, the name ^ven to the chief 
officer of a hundred, and also to the freeholders who 

composed it.®® 

SUNDEBDAEY. The chief or presiding officer of 
a hundred.®® 

SUNDREDES EARLDOR or HTJNDREDES MAN. 

The presiding officer in the hundred court.®’ 

HUNDREDORS. In English law, the inhabitants or 
freeholders of a hundred.®® 

hundred-weight. See the C.J.S. title Weights 
and Measures § 1, also ante note 63. 

hunger. The desire to eat.«® 

hunky. The term has been used as meaning un¬ 
even, in referring to the unevenness of snow on a 
crosswalk, caused by the people walking over it.‘ 

hunt. To chase; to follow with dogs or guns for 
sport or exercise, to go in pursuit of wild animals 
to food, or feather, to pursue for the ^ 

catching or killing; to search for or follow after, 
as game or wild animals, to take part in the chase 
to sport or exercise.’^ 

Hunting. The act of pursuing and taking wild 
animals; the chase.’® 


huntsman. One who hunts or who 
hunting; the person whose office it is o man ^ 
hunt and look after the hounds, especially, m fox 

huntingJ^ 

EUNYADI. a generic name for any mineral wa¬ 
ter of a certain type, coming from a J 

extensive district, if not indeed, from anyw 
Hungary.’^ 

HUEDEREPERST. a domestic; also one of a 
family." ° 

hurdle. In English criminal law, a 
sledge, on which convicted felons were drawn to the 
place of executioii.76 

HURL. To drive or impel T^ith great force, to 
tlirow or cast vritli violence.*^*^ 

hurricane, a storm or wind of extraordinary 
violence, sufficient to throw down buildmgs; a 
very Hgh wind;’® a violent storm, generally distin¬ 
guished by the vehemence of the wind and its sud¬ 
den changes,®® and usually accompamed by thunder 
and lightning, and rain or haU.®l 

The term has been held synonymous with “tor¬ 
nado.”®® It has been compared with, or distin¬ 
guished from, “cyclone” see 25 C.J.S. p 437 note , 
and “storm.”®® 


billty to attend the hundred court— 
Black L.D. 

(4) “Hundred penny,” a tas. col- 
[ected from the hundred by the sher¬ 
iff or lord of the hundred.— Black 
L.D. 

(5) “Hundred rolls,” those rolls 
embodying the result of investiga¬ 
tions made by the commissioners m 
1274 as to usurpations of the royal 
rights.—Black L.D. 

(6) “Hundred secta,” the perform¬ 
ance of suit and service at the hun¬ 
dred court.—Black L.D. 

(7) “Hundred setena,” the dwellers 
or inhabitants of a hundred.—Black 
L.D. 

65. Black L.D. 


66 . 

67. 


Black L.D. 
Black L.D. 


68. Black L.D. 

Anciently the suitors or judges of 
the hundred court; persons impan¬ 
eled or fit to be impaneled on juries, 
dwelling within the hundred where 
the cause of action arose. The term 
“hundredor” was also used to signify 
the officer who had the jurisdiction 
of a hundred, and held the hundred 
court, and sometimes the bailiff of a 
hundred.—Black L.D. 

69. Black LuD. 


70. N.Y.— O’Shaughnessey v. Middle- 

port, 86 N.Y.S. 944, 945. 

71 ^ Va.—Commonwealth v. Bailey, 

97 S B. 774, 775, 124 Va. 800. 

72. Va.—Commonwealth v. Bailey, 

supra, - 

Right of hunting and protection ot 
game and regulation of hunting 
see generally Game §§ 3-18. 

“Huating district” 

A district of country upon Which 
wild game exists and 
Race Horse, C.C.Wyo., 70 F. 598, 60o. 

73. Webster New Int.D. 

In England , , 

A huntsman is sometimes classed 
as a menial or domestic servant — 
Nicoll V. Greaves, 17 C.B.N.S. 27, 112 
EC.L. 27, 144 Reprint 11. 

74. U.S._Saxlehner v. Wagner, Ohio, 

30 S.Ct. 298, 299, 216 U.S. 375, 54 
L.Ed. 525. 

75. Black L.D. 

76. Black D.D. 

77. Webster New Int.D. 
phrase construed 

“Hurl any missile at, or into, any 
moving train,” a statutory phrase de¬ 
scriptive of an offense which may be 
committed by one who throws a mis¬ 
sile into a coach in a moving tram 
while standing on a platform of t 
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coach.—state v. Ray, 39 So. 521, 522, 
87 Miss. 183. 


78. Tex.—Pelican Ins. Co. v. Troy 
Co-op. Assoc., 13 S.W. 980, 981, 

77 Tex. 225, 227. 

79. Ind.—Queen Ins. Co. v. Hudnut 
Co., 35 N.E. 397, 398, 8 Ind.App. 22. 

80. Ind.—Queen Ins. Co. v. Hudnut 
Co., supra. 

Neb—George A. Hoagland & Co. v. 
Insurance Co. of North America 
267 N.W. 239, 241, 131 Neb. 105. 

Pa"—Tyson v. Union Mutual Fire and 
Storm Ins. Co., 2 Montg.Co. 17, 18. 

81 Wis.—Spensley v. Lancashire 
Ins. Co., 11 N.E. 894, 897, 54 Wis. 
433. 

82. Ind.—Queen Ins. Co. v. Hudnut 
Co., 35 N.E. 397, 398, 8 Ind-App. 
22 . 

I.jeb—George A. Hoagland & Co. v. 
Insurance Co. of North America, 
267 N.W. 239, 241. 131 Neb. 105. 

3 ^ Pa.—Tyson v. Union Mutual Fire 
and Storm Ins. Co., 2 Montg.Co. 
17, 18. 

Eo exact measure of difference 

(1) There is naturally no exact 
measure to distinguish between an 
ordinary storm and a hurri<»ne but 
the wind should reach a velocity of 
at least fifty or sixty miles an hour 
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HURRY. As a noun, promptitude, rapidity.84 
As a verb, to hasten, to impel to greater rapidity 
of movement or action, to urge forward or onward.^® 

HURST, HYRST, HERST, or HIRST. A wood or 
grove of trees.S^ 

HURT. As a noun, an injury, especially one that 
gives physical or mental pain, as a wound, bruise, 
insult, etc.; in general, damage, impairment, detri¬ 
ment, harm.^"^ It has been said to be the same as 
‘^injury,” using that word in its popular, rather than 
in its technical sense and has been defined more 
specifically as meaning an injury to the body causing 
an impairment of health or strength, or rendering 
the person more liable to contract disease or less 
able to resist its efiects,^^ or an injury to the owner 
or possessor of premises, as respects his dealings 
with or his mode of enjoying them, not necessarily 
a physical in jury.90 

As a verb, to do harm or mischief to; to afiect 
injuriously; to cause harm or pain of any kind, 
mental or physical.91 The verb also has been said 
to relate to mental suffering as well as physical 

pain. 9 2 


Phrases in which the word occurs are set out in 
the note.99 

HURTARDUS or HURTUS. A ram or wether.94 

HURTFUL. Tending to hurt or impair; injurious; 
mischievous; causing harm or damage.95 A syno¬ 
nym of ‘^adverse” see 2 C.J.S. p 503 note 21, and 

“prejudicial.”96 

HURTO. In Spanish law, a word derived from the 
Latin “furtum,” see 37 C.J.S. p 1417 notes 37, 38, 
and defined as the fraudulent or wrongful taking of 
another’s property without his consent and with in¬ 
tent to appropriate to oneself the ownership, pos¬ 
session, or use thereof,9 7 hence corresponding broad¬ 
ly to the Anglo-American terms “theft,”98 or “lar¬ 
ceny” q. V. It is sometimes called “hurtada.”99 

HUSBAND. Etymologically, the word signified the 
“house bond,” the man who, according to Saxon 
ideas and institutions, held around him the family, 
for whom he was in law responsible.^ 

In its present day sense, as the correlative of 
“wife” see Husband and Wife § 2. 


to be called by the latter name.— 
Black L.D. 

(2) A wind, however, which was 
violent enough to pile up the snow 
in drifts might not inappropriately 
be called a “hurricane.”—Tyson v. 
Union Mutual Fire and Storm Ins. 
Co., supra. 

84. Eng.—^Vl^'illiams v. Colonial Bank, 
36 Ch.D. 659, 665. 

85. Century D. 

“Hurry up” 

Under particular circumstances, 
the phrase may be construed as a di¬ 
rection to work faster.—Silvia v. New 
York, N. H. & H. R. Co., 89 N.E. 
1061, 1062, 203 Mass. 519. 

86. Black L.D. 

87. Century D. 

General rather than particular 

(1) It is a general word which 
gives no specific information as to 
the nature of the injury suffered.— 
Shadock v. Alpine Plank-Road Co., 44 
N.W. 158, 159, 79 Mich. 7. 

(2) “The word ‘hurt' would include 
any injury whether it was very triv¬ 
ial or very serious and whatever its 


nature.”—Main v. North Stonington, 
Conn., 16 A.2d 356, 357. 

88. Mo.—Dohring v. Kansas City, 71 
S.W.2d 170, 172, 228 Mo.App. 519. 

89. N.T.—Bancroft v. Home Benev. 
Assoc., 23 N.E, 997, 999, 120 N.T. 
14, 8 L.R.A. 68. 

80. N.T.—Daurizio v. Merchants’ 
Despatch Transportation Co., 274 
N.Y.S, 176, 177, 152 Misc. 716— 
Rowland v. Miller, 15 N.Y.S. 701, 
702. 

91. Century D. 

92. N.T.—Pronk v. Brooklyn Heights 
R. Co„ 74 N.Y.S. 375, 376, 68 App. 
Div. 390. 

93. Phrases construed 

(1) “Bodily hurt” see 11 C.J.S. p 
378 note 7. 

(2) “Got hurt,” as not giving a 
sufficiently specific description of the 
injury as required.—^Main v. North 
Stonington, Conn., 16 A.2d 356, 357. 

(3) “No person . . . shall . . , 
be hurt, molested, or restrained, in 
his religious sentiments or persua¬ 
sions,” as not granting to Jews im¬ 


munity from the Sunday laws.—Pro- 
lickstein v. Mobile, 40 Ala. 725, 727. 

(4) “No subject shall be hurt, mo¬ 
lested, or restrained . . . for his 

religious profession or sentiments,” 
phrase held not to refer to atheists 
or to their competency as witnesses. 
—Thurston v. Whitney, 2 Cush., 
Mass., 104, 110. 

94. Black L.D. 

95. Century D. 

96. Kan.—Prunty v. Consolidated 
Fuel & Light Co.. 108 P. 802, 803. 
82 Kan. 541. 

97. Escriche Diccionario. 

98. Black L.D. 

99. Philippine.—^U. S. v. Baguio, 25 
Philippine 575, 576. 

1. Black L.D. 

Phrases construed 

(1) “Husband land,” in old Scotch 
law, a quantity of land commonly 
consisting of six acres.—Black L.D. 

(2) “Husband of a ship” or “Ship’s 
husband” see the C.J.S. title Shipping 
§ 17, also 57 C.J. p 1152 note 90-p- 
1153 note 99, and 58 C.J. p 72 note 85. 
-p 76 note 81. 
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HUSBAND AND WIFE 

This Title includes the marital relation; rights, powers, duties, and liabilities of married Persons as 
and as .o otes, incdan. .. d.e aais.a.n. of .ho rda.bn or a„s»g from 
or a-reements in consideration or in consequence of marriage; disabilities and privileges of 
Ln\v reason of their coverture, and protection of their persons and property; and legal proceedings 

affecting husbands and wives and their property. 

siatters not In this Title, treated elsewhere In this work, see Descriptlve-Werdl Ind«: 


Analysis 

I. DEFINITIONS, §§ 1-3 

II. MUTUAL RIGHTS, DUTIES, AND LIABILITIES, §§ 4-74 

A. In General, §§ 4-17 

B. Property op Hosband, §§ 18-20 

C. Property op Wipe, §§ 21-30 

D. Property Acquired by Husband and Wipe, §§ 31-3o 

E. Conveyances by Husband and Wipe, §§ 36-39 

F. Possession between Husband and Wipe, §§ 40-42 

G. Contracts with Third Persons, §§ 43-46^ 

H. Antenuptial Liabilities op Wipe, §§ 47-49 

I. Necessaries and F.aiiily Expenses, §§ 50—64 

J. Agency op Wipe for Husband, §§ 65-67 

K. Agency op Husband for Wipe, §§ 6S-74 

in. MARRIAGE SETTLEMENTS, §§ 75-118 

IV. TRANSACTIONS BETWEEN HUSBAND AND WIFE, §§ 119-164 

V. DISABILITIES AND PRIVILEGES OF COVERTURE, §§ 165-225 

A. In General, §§ 165-170 

B. Particular Rights and Transactions, §§ 171-212 

1. In General, §§ 171-175 

2. Contracts, §§ 176-193 

3. Property and Conz'eyances, §§ 194-203 

4. Trade or Business, §§ 204-212 

C. Estoppels against Married Woman, §§ 213-216 

D. Torts, §§ 217-220 

E. Crimes, §§ 221-225 

YI. WIFE’S SEPARATE ESTATE, §§ 226-388 

A. Definition, Nature, Creation, and Existence, §§ 226-277 

B. Rights and Liabilities of Husband, §§ 278-304 

C. Liabilities and Charges, §§ 305-366 

1. In General, §§ 305-341 

2. Mortgage or Pledge, §§ 342-360 

3. Enforcement of Liabilities and Charges, §§ 361-366 

D. Conveyances and Contracts to Convey, §§ 367-388 

Vn. ACTIONS, §§ 389-461 __ 

See also descriptive word index in the back of this Volume 
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Vm. COMMUNITY PEOPERTT, §§ 462-590 

A. GbneeaIi Consideeations, §§ 462-468 

B. Propeett as Community or Separate, §§ 469-500 

C. GENEiEiAL Rights and Relations op Pabtils, §§ 501-516 

D. Community and Separate Contracts and Liabilities, §§ 517-524 

E. Liability por Community and Separate Debts, §§ 525-528 

F. Sales, Encumbrances, and Conveyances, §§ 529-538 

BiYisions VIII G to End in Volnm© 42 

G. Actions, §§ 539-552 

,H. Dissolution of Community, §§ 553-590 

1. In General, §§ 553-560 

2. Rights and Liabilities after Dissolution Generally, §§ 561-569 

3. Administration of Dissolved Community, §§ 570-583 

4. Accounting, Settlement, or Adjustment of Equities, §§ 584-588 

5. Partition, Distribution or Recovery of Interest in Property, §§ 589-590 

IX. SEPARATION AGREEMENTS AND SEPARATE MAINTENANCE, §§ 591-629 

A. Separation Agreements, §§ 591-607 

B. Allowance for Separate Maintenance, §§ 608-629 

X. ABANDONMENT GENERALLY, §§ 630-652 

XI. ABANDONMENT AFTER MARRIAGE TO AVOID PROSECUTION FOR BASTARDY OR SE¬ 
DUCTION, §§ 653-659 

Xn. ENTICEMENT AND ALIENATION, §§ 660-696 
■gTTT CRIMINAL CONVERSATION, §§ 697-706 

Sub-Analysis 


I. DEFINITIONS—p 393 

§ 1. In general—p 393 

2. Husband—p 393 

3. Wife—p 393 

n. MUTUAL RIGHTS, DUTIES, AND LIABILITIES—p 394 

A. In General —p 394 

§ 4. Introductory statement—394 

5. Unity of husband and wife—^p 394 

6. Statutory provisions—395 

7. What law governs—p 395 

8. - Control of Indian marriage relations—p 397 

9. Personal rights and duties—p 398 

10. - Choice of domicile—^p 399 

11. - Cohabitation—^p 401 

12. - Suits for restitution of conjugal rights—p 403 

13. - Custody, restraint, protection, and punishment of spouse—-p 403 

14. Support of family—^p 404 

15. - Duty of husband—p 404 

16. - Duty of wife—^p 413 

17. Services and earnings of wife—p 413 


See also descriptive word index in the back of this Volume 

376 



EVSBAND AND WIFE 


n. mutual eights, duties, AHD UABILITIES-Contmued 

B. Pbopebtt op Htjsband—p 414 „ 4.1 a 

§ 18. Rights, title, and interests of wife genera y p 

19. Right to transfer or encumber—p 415 

20. _Transfers in fraud of wife—p 417 


C. Peopertt op Wipe— p 421 

§ 21. In general— p 421 


22. Real property—p 422 

23. Personal property—p 425 , . ,,7 

24 -Reduction to possession by husband—p 

25. Property held in common or jointly with third person-p 434 

26 -Effect of partition—p 434 . , • i,. „ 

27. Husband’s waiver or relinquishment of marital nghts-p 434 

28. Antenuptial transfer in fraud of husband p 

29. Wife’s equity to settlement—p 436 
3ol Rights of husband’s creditors—p 439 


D’. Property Acquired by Husband and Wife p 440 

8 31. What estate created—p 440 a-a 

32. Nature and incidents of estate created p 43 

33 . _Joint tenancy or tenancy in common—p 4S4 

34 . _Tenancy by entirety—p 458 

35. Personal property—p 476 


E. Conveyances by Husband and Wife p 492 

§ 36. In general—^p 492 

37. Requisites in general—p 492 

38. Validity—^p 493 

39. Operation and effect—^p 494 

F. Possession between Husband and Wife ^p 495 

§ 40. Personal property in general—p 495 

41. Real property in general—p 496 

42. Adverse possession—p 497 

G. Contracts with Third Persons- p 502 

§ 43. Contracts of wife—^p 502 

44 . Contracts of husband—p 503 

45. Joint contracts—p 504 

46. Husband as surety for wife—p 505 


H. Antenuptial Liabilities op Wipe— p 505 

§ 47. In general—p 505 , a ^ "Sn? 

48. Liability of second or subsequent husband—p 50/ 

49. Effect of termination of coverture—p 507 


I. 


Necessaries and Family Expenses— p 508 

8 SO. Liability of husband in general—p 508 

51. Liability as affected by particular circumstances p 

52. -Separation—p 516 

5 3 . _Pendency of suit for divorce or separation p 


514 

519 


See also descriptive word index in the back of this Volume 
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n. MUTUAL RIGHTS, DUTIES, AND LIABILITIES—Continued 

L Necessaries and Family Expenses—C ontinued 
§ 54. - Husband in prison—p 520 

55. - Notice not to give wife credit—p 520 

56. - Credit given to person other than husband—p 520 

57. What are necessaries—p 522 

58. - Household furniture, supplies, and decorations—p 524 

59. - Articles of dress or ornament—p 524 

60. - Professional services—p 524 

61. - Funeral expenses—^p 527 

62. - Miscellaneous—p 530 

63. Liability of wife—p 531 

64. Liability of both husband and wife for family expenses—^p 533 

J. Agency of Wife for Husband— p 536 

§ 65. In general—p 536 

66. Ratification and estoppel—p 541 

67. Evidence of agency—p 543 

K. Agency of Husband for Wife— p 545 

§ 68. In general—p 545 

69. Ratification—p 546 

70. Evidence of agency—p 547 

71. Effect of agency—^p 550 

72. -Act of husband constituting tort—p 551 

73. -Acts of husband in judicial and other proceedings—p 551 

74. - Notice to husband as notice to wife—^p 552 

ni. MARRIAGE SETTLEMENTS—p 552 

§ 75. Nature—p 552 

76. - Public policy—p 552 

77. - Enforceability—p 553 

78. Statutory provisions—^p 553 

79. Antenuptial settlements—p 553 

SO. - Validity in general—p 554 

81. - Form and execution—p 556 

82. - Marriage articles—^p 556 

83. - Schedule or description of property—p 557 

84. - Unilateral instrument—p 557 

85. - Intervention of trustee—^p 557 

86. - Execution, acknowledgment, and delivery—p 557 

87. - Registration—^p 558 

88. - Consideration—p 560 

89. Postnuptial settlements—^p 562 

90. - Form and execution—^p 563 

91. - Consideration—p 564 

92. Postnuptial settlements affecting antenuptial contracts—p 565 

93. - Modification of antenuptial contract—p 566 

94. Subject-matter of marriage settlements—^p 566 

95. - Release of respective property rights in general—p 567 

96. - Release by wife of rights in husband’s property in general—^p 567 

97. - Reasonableness of provision for wife—^p 567 

See also descriptive word index in the back of this Volume 
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m. MAEEIASE SETTLEMENTS—Coutinned 

_ ^ - 


J. - 

9 g. _ Release by husband of righ^ts in wife’s property—p 

99. Construction and operation—p 572 

100. - Statutory provisions—p 573 

101. -What law governs—p 573 

102. _ General rules of construction—p 0/4 

103. _Estate or interest created—p 576 

104. - Property affected—^p 576 

105. -Rights of survivor—p 578 

106. _Wife’s power of control and disposition p obU 

107. -Provisions for children or heirs—p o81 

108. _Rights of creditors and third^ persons genera y p 

109. Revocation or extinguishment—p 583 

110. _ Separation or divorce 

111 . _Subsequent marriage ^p 585 

112. - Subsequent will—p 585 

113 - Subsequent legislation p 586 

114 _Fraud, undue influence, or mistake—p^586 

115 _ _ Prior or subsequent misconduct—p 5So 

116. Cancellation—p 586 

117. Enforcement—p 588 

118. Evidence—p 591 


IV. TBANSAOTIONS BETWEEN HUSBAND AND WITE-p 592 


§ 119 . 
120 . • 
121 . 
122 . 

123. 

124. 

125. 

126. 

127. 

128. 

129. 

130. 

131. 

132. 

133. 

134. 

135. 

136. 

137. 

138. 

139. 

140. 

141. 

142. 

143. 

144. 

145. 

146. 


Contracts—p 592 

__Validity in general—^p 593 

_Statutory provisions—^p 594 

__What law governs—^p 595 

_Intervention of trustee—p 596 

_Implied contracts—p 596 

_Antenuptial contracts—p 596 

_Bills and notes—p 597 

_Contracts to convey realty—p 599 

_Loans and advances—p 599 

_Partnership—p 601 

- Services—^p 602 

Sales and transfers of personalty—p 60o 
Conveyances by husband to wife p 606 

-Validity in general—p 607 

_Intervention of third person or truste^p 60b 

-Mortgages—p 608 

_Consideration—p 609 

_Estate or interest created—p 610 

_Deliverj', execution, and recordation—p 6 

__Presumptions and burden of proof—p 613 

Conveyances by wife to husband p 613 

-Validity in general—p 614 

_Intervention of third person or trustee—p 615. 

_ Consideration—^p 616 

_Estate or interest created—p 616 

_Acknowledgment, delivery, execution, and recordation- 

_ Presumptions and burden of proof—P 617 
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IV. TRANSACTIONS BETWEEN HUBAND AND WIFE—Continued 

§ 147. Gift by husband to or for wife—p 618 

148. - Validity, operation, and effect in general—p 618 

149. - Intervention of third person or trustee—^p 621 

150. -What constitutes generally—p 621 

151. - Gift of shares of stock—^p 623 

152. - Gift of bank deposits—^p 625 

153. - Evidence—p 626 

154. - Questions of law and fact—p 634 

155. Gift by wife to or for husband—^p 635 

156. -Validity and effect—p 635 

157. -What constitutes—^p 636 

158. - Evidence—p 637 

159. - Questions of law and fact—^p 642 

160. Confession of judgment—^p 642 

161. Releases—p 642 

162. Rescission or avoidance—p 643 

163. Torts—^p 645 

164. Crimes—p 645 

V. DISABILITIES AND PBIYILEGES OF COVERTURE—p 646 

A. In General —p 646 

§ 165. General statement—^p 646 

166. Effect of statutes; married women’s acts—p 646 

167. Effect of authorization by husband—p 647 

168. Effect of judicial decree—p 647 

169. Effect of incapacity or absence of husband or separation~p 648 

170. Effect of termination of coverture—^p 650 

B. PARTicaLAR Rights and Transactions —p 650 

1. In General —p 650 

§ 171. Appointment of agent or trustee—^p 650 

172. Acting as agent or trustee—p 651 

173. Submission to arbitration—^p 652 

174. Confession of judgment—p 652 

175. Political rights—^p 652 

2. Contracts —p 653 

§ 176. In general—p 653 

177. What law governs—^p 654 

178. Constitutional and statutory provisions—^p 656 

179. Duty of third persons to take notice—p 658 

180. Implied contracts—^p 659 

181. Leases—p 659 

182. Services—p 659 

183. Necessaries—^p 661 

184. Loans and advances—p 662 

185. Bills and notes—p 663 

186. - Note for husband’s debt—p 666 

187. Purchases and sales—p 668 

188. Guaranty or suretyship—^p 670 
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V. disabilities MTD PEIVILEGES of OOVEETUEE^ontinued 
B. PABTicxJLiR Rights and Transactions—C ontinued 

2. Contracts—Continued 

§ 1S9. Releases and receipts: accord and satisfaction 681 

190. Instruments under seal— p 681 

191. Antenuptial contracts—^p 684 

192. Ratification of contracts—p 684 

193. Avoidance of contracts—p 684 

3. Property and Conveyances —p 685 

§ 194. Capacity to take and hold—p 685 

195 _ _Adverse possession—p 686 

196. Capacity to transfer—p 686 
197 -Adverse possession—^p 687 

198. General requisites and validity of conveyances—p 688 

199. Joinder of husband—p 688 

200. Gifts—p 690 

201. Ratification of deed—p 690 

202. Curative statutes—p 691 

203. Avoidance of deeds—p 691 


4. Trade or Business —^p 692 

§ 204. Capacity to trade—^p 692 

205. Absence, abandonment, or nonsupport—p 693 

206. Proceedings to become sole trader—p 694 

207. What constitutes sole trading—p 698 

208. Rights, powers, and liabilities of sole trader p 699 

209. Rights and liabilities of husband—p 700 

210. Rights and remedies of creditors—p 700 

211. Married woman as partner—^p 701 

olo wnman as member of corpor3,tion 






C Estoppels against Married Woman —^p 703 

§ 213. In general—p 703 

214. Estoppel by record—p 705 

215. Estoppel by deed—p 705 

216. Estoppel in pais—p 706 


D. Torts —^p 709 

§ 217. Wife’s torts—p 709 

218. -Antenuptial—p 709 

219. -Postnuptial—p 710 

220. Joint torts of spouses—p 714 


E. ClHMES—p 714 

§ 221. Responsibility of wife for her own crime—p 714 

222. -Committed under coercion—p 715 

223. Responsibility of wife for husband’s crime ^p 718 

224. Responsibility of husband for wife’s crime—p 718 

225. Joint responsibility of husband and wife—p 719 
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VI. WIFE’S SEPARATE ESTATE—p 719 

A. Definition, Nature, Creation, and Existence— p 719 
§ 226. Definition—719 

227. What law governs; property acquired in another jurisdiction—^p 719 

228. Equitable separate estate—p 720 

229. - Definition and nature—p 720 

230. - Mode of creation—p 720 

231. - Effect of statutes upon equitable estates—^p 722 

232. Statutory separate estate in general—p 722 

233. Married women’s property acts—p 724 

234. - Constitutionality—^p 724 

235. - Construction and operation in general—p 724 

236. - Retroactive operation—p 726 

237. Nature of property which may be held as separate estate—p 726 

238. Property of wife at time of marriage—p 727 

239. Gift to wife—^p 728 

240. Property devised or bequeathed to wife—^p 729 

241. Property inherited by wife—p 730 

242. Property conveyed to, or for use of, wife—p 731 

243. - Conveyance to wife in general—p 731 

244. - Conveyance from, or at request of, husband—p 731 

245. - Conveyance by husband to trustee for wife—p 733 

246. - Conveyance through third person—^p 733 

247. - Transfer of negotiable notes and securities—^p 734 

248. Property acquired by husband in trust for wife—p 734 

249. - Agreement by husband, or express trust—p 734 

250. - Waiver of marital rights—p 735 

251. Property purchased with wife’s money—p 735 

252. - Waiver of marital rights—p 736 

253. Property purchased by wife—p 736 

254. Proceeds of separate property—^p 737 

255- - Property purchased with proceeds of separate estate—p 738 

256. - Property exchanged—p 738 

257. Rents, profits, and increase of separate property—^p 739 

258. Earnings of wife—^p 741 

259. - Earnings in keeping boarders—p 742 

260. - Property purchased with earnings—p 743 

261. - Waiver of marital rights—p 744 

262. Judgment or damages due to wife—p 744 

263. - Alimony—p 745 

264. Estoppel to claim property and laches—p 745 

265. - Estoppel by deed or record—p 745 

266. - Estoppel by matter in pais generally—p 746 

267. - Clothing another with apparent title—p 747 

268. - Silence or acquiescence; failure to assert title or right—p 751 

269. - Acceptance of benefits—p 752 

270. - Fraud—p 753 

271. - Laches—p 753 

272. Evidence of ownership—^p 753 

273. - Presumptions and burden of proof— p 753 

274. - Admissibility—p 758 

275. - Weight and sufficiency—^p 760 
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VI. WIFE’S SEPARATE ESTATE—Continued 

A. Definition, Nature, Creation, and Existence Continued 

§ 276. Questions of law and fact— p 764 
277. Termination and revival— p 764 


B. 


Rights and Liabilities of Husband —p 765 


§ 278. 

279. 

280. 
281. 
282. 

283. 

284. 

285. 

286. 

287. 

288. 

289. 

290. 

291. 

292. 

293. 

294. 

295. 

296. 

297. 

298. 

299. 

300. 

301. 

302. 

303. 

304. 


Rights in general—p 765 . , , j 

_ Adverse claimant, or mortgagee, of wife^s land—p /ob 

_ Right to possession or occupation—p 765 

- Support of husband—p 766 

Husband as trustee for vrife—p 766 
Power to manage or control—^p 767 


-Leases—^p 768 

- Dedication, or grant of easement—p 768 

_ Assignment of legacy, reversionary interest or 


insurance policy—^p 76S 


- Sale or encumbrance—p 768 

- Ratification by wife—p 769 

Authority as agent or attorney—p 769 

- Creation of agency—p 769 

_ Evidence of agency or authority—p 770 

__ Scope and extent of agency or authority—p 774 - ^ 

_ Rights and liabilities of wife as to thirdj^ersons in general-p //6 

_Notice to husband as notice to wife—p 780 

_Liability of husband to third persons—p 780 ■ 

_Estoppel to deny agency or authority—p 781 

_Ratification of acts as agent—p 781 

-Termination of agency—p 783 

Improvements by husband—p 784 

Services of, and advances by, husband—p 784 

Accountability for property and income—p 785 

_ Proceedings for accounting—p 787 

Liability to wife for wrongful acts or neglect—p 788 
Liabilities to third persons—p 788 


C. 


Liabilities and ChxVrges —p 789 


1. In General —p /89 


§ 305. 

306. 

307. 

308. 

309. 

310. 

311. 

312. 

313. 

314. 

315. 

316. 

317. 

318. 
319. 


What law governs—^p 789 
Property subject to liability—p 790 
Rights of husband’s creditors—p 791 

_ Effect of husband’s possession and control of property or 

services—p 792 
Contracts in general—p 793 

- Consideration —p 795 

_ Estoppel to deny validity—p 795 

Debts contracted for benefit of separate estate p /96 
Debts contracted on credit of separate e^state—p 796 
Debts incurred in separate business—p 797 
Debts charged on separate estate—^p 798 

- Form of contract—^p 798 

- Intent to charge—p 799 

- Assent of trustee—^p 800 

_ Joinder or assent of husband—^p 800 __ 
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VI. WIFE’S SEPARATE ESTATE—Continued 
C. Liabilities and Charoes—C ontinued 

1. hi General —Continued 

§ 320. Contracts assuming liability for husband’s debts—p 801 

321. Contracts for services—p 803 

322. Contracts between husband and wife—p 804 

323. - Conveyances and transfers by wife to husband—^p 807 

324. Contracts jointly with husband—^p 808 

325. Money lent to wife—^p 809 

326. Bills and notes—p 810 

327. - Note for benefit or debt of husband—p 813 

328. - Presumption of intent to charge separate estate—p 81S 

329. Guaranty and suretyship—^p 815 

330. Confession of judgment—p 817 

331. Debts contracted before marriage—p 818 

332. Purchase money and prior encumbrances—p 818 

333. Improvement and materials furnished—^p 820 

334 - Rights of husband’s creditors—p 823 

335. Necessaries and family expenses—^p 823 

336. - Persons included in family—p 824 

337 . - Requisites of contract—p 824 

338. - Contract by husband—^p 825 

339. - What are necessaries—p 825 

340. -Medical services and funeral expenses—^p 827 

341. Torts—p 828 

2. Mortgage or Pledge —p 828 
§ 342. In general—p 828 

343 . - Power to encumber—^p 828 

344 . - Effect of nature of estate—p 829 

345. - Consent or joinder of husband—^p 830 

345 , - Form, requisites, and validity in general—p 831 

347 . - Construction and operation, and extent of liability—p 833 

348. - Estoppel to deny liability and ratification—p 834 

349. -Avoidance—p 835 

350. For debts of husband—p 835 

351. - Power to secure—p 835 

352. -Effect of nature of estate—p 837 

353. - Form, requisites, and validity in general—p 838 

354. - Consideration—^p 838 

355. -Joint benefit of husband and wife—^p 839 

356. - Estoppel to deny validity—p 839 

357. - Construction and operation, and extent of liability—p 840 

358. -Avoidance—^p 841 

359. - Rights of wife as husband’s surety—p 841 

360. For debts of third person—^p 842 

3. Enforce^nent of Liabilities and Charges —p 843 
§ 361. Equitable remedy—^p 843 

362. Remedy at law—p 845 

363. Liability of property to attachment—^p 845 

364. Exhausting husband’s property—p 845 
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VL WIFE’S SEPAEATE ESTATE— Contimied 
C. Liabilities and Chaeges —ContinueJ 

3. Enforcement of Liabilities and Charges—Continntd 

8 365. Priority of liens—p 846 . . , . ^ ^ SHA 

366. After death of wife or other termination of covertur p 


D. 


Conveyances and Contracts to Cony-et p 846 


§ 367. 

368. 

369. 

370. 

371. 

372. 

373. 

374. 

375. 

376. 

377. 

378. 

379. 

380. 

381. 

382. 

383. 

384. 

385. 

386. 

387. 

388. 


Power of alienation—^p 846 

_Authority under statute—p 847 

-What law governs—p 847 

Essentials of transaction—p 848 

_ Mode of alienation generally—p 848 

_ Consent and joinder of husband—p 848 

_ Consent and joinder of trustee—p 851 

_Judicial order—^p 851 

- Consideration—p 851 

Lease—p 852 

Contracts to convey—p 853 

-Enforcement—^p 854 

Conveyances—p 854 

- General requisites—p 854 

-Recording—^p 855 

_Construction and operation—p 855 


-Curative acts—p 856 

Conveyances and contracts to convey by agents or 
Estoppel to assert invalidity and ratification—p 857 
Avoidance—p 859 

Effect of termination of coverture—p 859 
Rights and liabilities of purchasers—p 860 


attorneys—^p 


856 


Vn. ACTIONS— p 862 
§ 389. 

390. 

391. 

392. 

393. 

394. 

395. 

396. 

397. 

398. 
399- 

400. 

401. 

402. 

403. 

404. 

405. 

406. 

407. 

408. 


Capacity of married women to sue or be sued—p 862 

_Incapacity or absence of husband—p 863 

_Married women acting as sole traders—p 865 


What law governs—^p 865 
Rights of action between husband 
_Actions on contract—p 872 


and wife in general—p 867 


_Wife’s separate estate—p 873 


-Actions for tort—p 877 _ _ 

__Wife’s right to allowance to maintain action p oS/ 

Rights of action by husband or wife or both—p 887 

-On contracts—^p 888 

-For tort in general—p 890 

_ Personal injuries to wife in general— p.w0_ 


-Assault and battery—p 899 

_Libel or slander and malicious proseaition—p 899 

_Personal injuries to husband—p 900 

_In respect to wife’s property at common law—p 901 

_ In respect to wife’s separate property—p 902 

_Injury to husband’s property—p 906 

Rights of action against husband or wife or both—p 9 7 
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Vn. ACTIOKS—Continued 

§ 409. - Concerning wife’s separate property—p 908 

410. - Wife’s antenuptial contracts—p 908 

411. - Contracts of wife during coverture—p 909 

412. - Joint contracts—p 909 

413. - Torts—p 910 

414. Defenses against husband or wife—p 911 

415 . - Set-off—p 912 

416. Defenses by husband or wife—p 912 

417. - Set-off—p 912 

418. Termination of coverture pending action—p 912 

419. Jurisdiction—p 912 

420. Time to sue and limitation—^p 912 

421. - Laches—p 913 

422. Parties—^p 913 

423. - Bringing in new parties and change of parties—p 916 

424. - Intervention—p 916 

425. - Effect of misjoinder or of nonjoinder—p 917 

426. -Objections to parties and waiver of defects—p 917 

427. Process—^p 918 

428. Appearance and representation of wife by attorney—p 919 

429. Declaration, complaint, or petition—p 919 

430. - Actions between husband and wife—p 919 

431. -Actions by husband or wife or both—^p 920 

432. - Actions against husband or wife or both—^p 924 

433. Plea, or answer, affidavit of defense, and cross bill—^p 928 

434. Demurrer—p 930 

435. Replication or reply—p 930 

436. Defense of coverture—p 93Q 

437. Issues, proof, and variance—p 932 

438. Presumptions and burden of proof—^p 936 

439. Admissibility of evidence—^p 941 

440. Weight and sufficiency of evidence—p 945 

441. Proof of marriage or nonmarriage—p 956 

442. Dismissal or nonsuit—p 957 

443. Discontinuance—p 957 

444. Questions of law and fact—^p 957 

445. Instructions—p 962 

446. Verdict and findings—^p 964 

447. Judgment—p 965 

448. - By confession, consent, or default—p 966 

449. - In actions by husband or wife or both—p 968 

450. - In actions against husband or wife or both—p 969 

451. - Against wife personally—^p 971 

452. -Against wife’s separate property—^p 972 

453. -Record—^p 972 

454. - Opening or vacating—^p 973 

455. - Operation and effect in general—^p 975 * 

456. - Collateral attack—^p 975 

457. - Lien—p 976 

458. Execution—p 977 

459. Enforcement of judgment against wife’s separate property—^p 980 
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Vn. ACTIONS —Continned 

§ 460. Appeal and error—982 
461. Costs—p 984 


Vm. COMMUNITY PEOPERTT—p 985 

A. General Considerations —p 985 

§ 462. Nature and origin of system in general—p 985 
463. Kinds of community—^p 988 
464 - Marriage settlements—p 988 

465. Construction and operation of community property 

466. What law governs—p 991 

467. Mode of creation—p 996 

468. -Marriage—p 996 


laws generally—^p 990 


B. 


Property as CoMMUNinr or Separate ^p 998 


§ 469. 

470. 

471. 

472. 

473. 

474. 

475. 

476. 

477. 

478. 

479. 

480. 

481. 

482. 

483. 

484. 

485. 

486. 

487. 

488. 

489. 

490. 

491. 

492. 

493. 

494. 

495. 

496. 

497. 

498. 

499. 

500. 


In general—p 998 

Acquired prior to marriage—^p 1000 

Acquired during marriage in general—p lOOO 

Damages ex contractu—p 1007 

Damages ex delicto —p 1007 

Devises, bequests, and inheritances—p 1009 

Earnings—^p 1010 

Gifts—p 1011 

Increase, profits, and improvements—p lUl^ 

-Of community property—p 1013 

-Of separate property—p 1013 

Purchased property—p 1019 _ 

_Community property as consideration—p 1U2L1 

-Separate property as consideration—p 1020 

_Property purchased on credit or with borrowed inoney—p 1044 

_Community and separate property as consideration—p 10- 

Proceeds of sale or e.xchange of property—p 1024 
Public lands acquired by grant or entry—p 1025 
Inchoate and incomplete titles—p 1025 
Evidence of character of property—p 1029 

_Character of property generally—p 1029 

_Tracing mutations; improvements—p 1039 

_ Deeds and conveyances in general p 1042 

_Necessity and effect of recitals p 1048 

Estoppel to assert or deny character of property—p 1053 
Transmutation of character of property—p 10o7 

_ Mutations of form and commingling—p 1058 

_Transactions between husband and wife—p 1060 

_Investment in business; partnership—p 1066 

_Purchase of outstanding title—p 1067 

- Partition—p 1067 „ 

_ Surplus of funds appropriated for particular purpose—p 1068 


C. General Rights and Relations of Parties— p 1068 

§ 501. Character and extent of interest in property—p 0 

502. _ Community property—p 1068 

503. - Separate property —p 1071 ___^ 
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•vm. COMlVnJiniTY property—C ontimied 

C. General Rights and Relations op Parties—C ontinued 

§ 504. - Property partly community and partly separate—p 1072 

505. Management and control of property—^p 1072 

506. - Community property—p 1072 

507. - Separate property—^p 1076 

508. - Property partly community and partly separate—p 1078 

509. Mutual claims, credits, and charges—^p 1078 

510. - Claims in favor of particular estates—p 1079 

511. -As between several communities—p 1089 

512. Agency between husband and wife—p 1089 

513. Forfeiture of rights—p 1093 

514. Transactions between husband and wife—p 1093 

515. - Contracts—p 1094 

516. - Conveyances and transfers—^p 1096 

D. Community and Separate Contracts and Liabelities— p 1102 

§ 517. In general—p 1102 

518. Family expenses—^p 1109 

519. Loans to spouse—p 1112 

520. Bills and notes—^p 1113 

521. Guaranty and suretyship—^p 1117 

522. Business contracts and debts—p 1119 

523. Liability for tort—p 1120 

524. Attorney’s fees and costs—p 1123 

E. Liability for Community and Separate Debts— p 1123 

§ 525. Personal liability—^p 1123 

526. Property liable—^p 1124 

527. - Community property—^p 1126 

528. - Separate property—p 1129 

F. Sales, Encumbrances, and Conveyances— p 1133 

§ 529. Determination of character of property—p 1133 

530. -Estoppel—^p 1134 

531. Community property—p 1135 

532. - Sale and conveyance—p 1139 

533. - Encumbrance and lease—p 1147 

534. - Gift—p 1152 

535. Separate, paraphernal, or dotal property—p 1157 

536. - Of husband—p 1157 

537. -Of wife—p 1157 

538. Property partly community and partly separate—p 1175 


§§ 539 to End in Volume 42 


G. Actions 

§ 539. Right and capacity to sue or be sued; parties 

540. - Capacity or authority to sue or be sued 

541. - Right to sue 

542. -Liability to suit 

543. - Rights of action between spouses 

544. - Intervention 


See also descriptive word index in the back of this Volume 

388 


, « T « EVSBANB AND WIFE 

41 In Volume 42 

Vm. COMMUNITT PEOPERTY—Continued 
G. Actions —Continued 

§ 545. Limitation of actions. 

546. Defenses, set-offs, and cross actions 

547. Jurisdiction and venue 

548. Process 

549. Pleading 

550. Evidence 

551. Trial ^ 

552. Judgment, execution, review, and costs 


H. Dissolution of Community 

1. In General 

§ 553. Modes of dissolution 

554 , _Judicial separation of property 

III Z: Sivtce,'i”ndmlnt of marriage, or decree for separate maintenance 
557. Effect upon community relationship and property 

553 , _ Devolution of title or interests 

559. -After-acquired property 

550. _ Renunciation or acceptance of community 

2. Rights and Liabilities after Dissolution GeneraUy 
S 561. In general 

562. Possession, use, management, and control of 

563. Alienation or encumbrance of property or the 

564. Personal rights and capacity; contracts and purchases 

565. Debts 

555 . - Community debts 

557, - Separate debts. 

553 . - Rights and priorities of creditors. 

559 . _Judicial or execution sale; title of purchaser 

3. Administration of Dissolved Commimity 

§ 570. In general 

571. Community assets or property 

572. _ Evidence of character of property 

573. -Estoppel 

574 Administration by survivor 

575 . _Appointment, rights, and power generally 

575 . _ Possession and management of property; 

rights 

577 - New contracts 

578' _Obligations of, and claims against, community 

579 _ _ Disposition and conveyance of community proper y 

530. - Liability on bond 

581. Administration as part of decedent’s succession 

532 _ Persons entitled to administer. , . • ^ 

583 . _ Status, powers, and liability of executor or administrator 


enforcement of community 


4. Accounting, Settlement, or Adjustment of Equities 
§ 584. In general 

585. Subject matter; credits and debits 
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Vni. COMMUNITY PEOPERTY — Continued 

H. Dissolution of CoiiaruNiTY—Continued 

4. Accounting, Settlement, or Adjustment of Equities —Continued 

§ 586. - Rents and revenues. 

587. - Debts and expenses incurred or paid 

588. - Reimbursement between estates 

5. Partitio 7 i, Distribution or Recovery of Interest in Property 
§ 589. By agreement 

590. By judicial proceedings 

IX. SEPARATION AGREEMENTS AND SEPARATE MAINTENANCE 

A. Separation Agreements 

§ 591. Definitions and distinctions 

592. What law governs 

593. Validity 

594. Requisites 

595. - Form 

596. - Consideration 

597. - Intervention of trustee. 

598. Construction 

599. Performance and enforcement generally 

600. Termination 

601. - Resumption or offer to resume marital relations 

602. - Institution of suits; subsequent divorce 

603. - Death 

604. Waiver and estoppel 

605. Actions 

606. - On agreement 

607. - To set aside agreement. 

B. Allowance for Separate Maintenance 

§ 608. In general 

609. Right of husband 

610. Right of wife 

611. - Grounds 

612. - Bar or termination of right 

613. Actions 

614. - Right of action, and nature and form of remedy 

615. - Jurisdiction and venue 

616. - Time to sue and conditions precedent 

617. - Parties 

618. - Process 

619. - Temporary allowance and counsel fees 

620. - Pleading 

621. - Evidence 

622. - Trial 

623. - Determination, decree, and enforcement thereof in general 

624. -Amount of award 

625. - Enforcement and incidental relief 

626. - Modification, vacation, or termination 

See also descriptive word index in the back of this Volume 
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AaREEMENTS AND SEPARATE MAINTENANOt- Continued 


B. Allowance poe Sepabaie Maintenance Continued 


§ 627. - Operation and effect 

628. - Appeal and error 

629. - Counsel fees and costs 


X. ABANDONMENT GENERALLY 

§ 630. Nature and elements of offense 

631. -Intent 

632. _Nature of abandonment 

633. -Nonsupport 

634. -Continuing offenses 

635. Defenses 

636. Jurisdiction and venue ^ 

637. Who may make complaint 

638. Arrest 

639. Indictment, information, or complaint 

640. Evidence 

641. Trial 

642. Judgment or order in general 

643. Alimony; periodical paj-ments 

644. -Amount 

645. -Bond 

646. _Commitment as for contempt 

647. -Seizure of property 

648. - Sentence for crime 

649. Operation and effect of order 

650. Punishment 

651. Review 

652. Costs 

n, ABAmomHENT atieb maebiaot to avoid PSOSEODTION rOE BASTAEDT OE 
SEDUCTION 

§ 653. Nature and elements of offense 

654. Defenses 

655. Jurisdiction 

656. Complaint, indictment, or information 

657. Evidence 

658. Trial and review 

659. Sentence and punishment 

Xn. ENTICEMENT AND ALIENATION 

§ 660. Husband’s right of action generally 

661. Wife’s right of action generally 

662. Motive and intent 

663. Existence of marriage relation 

664. Interference with marital relation 

665. Loss of consortium 

666 . Loss of services 

667 Physical separation caused by defendant ^ ^ 

668 . Physical debauchment; criminal conversat ion distinguished _ 

See also descriptive word index in the back of this Volume 
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XII. ENTIOEMEXT AND ALIENATION—Continued 

§ 669. Defendant not procuring cause 

670. -Voluntary act of alienated spouse 

671. - Plaintiff's maltreatment of spouse 

672. Prior estrangement between spouses 

673. Unchastity of alienated spouse 

674. Consent of plaintiffs spouse 

675. Divorce 

676. Separation not caused by defendant 

677. Abandonment after alienation 

678. Effect of damages being community property 

679. Attempts and partial alienation 

680. Persons liable 

681. - Persons advising spouse in good faith 

682. - Persons harboring spouse in good faith 

683. Actions 

684. -Time to sue and limitations 

685. - Parties 

686 . - Pleading 

687. - Presumptions and burden of proof 

688 . -Admissibility of evidence 

689. -Weight and sufficiency of evidence 

690. -Trial 

691. -Judgment; new trial 

692. Damages 

693. -Aggravation 

694. -Mitigation 

695. -Exemplary damages 

696. -Inadequate and excessive damages 

Xm. CRIMINAL CONVERSATION 

§ 697. Definition and general nature 

698. Right of action and defenses 

699. Form of action 

700. Pleading 

701. Evidence 

702. Trial 

703. New trial 

704. Appeal and error 

705. Costs 

706. Damages 

See also descriptive word index in the back of this Volume 
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I. definitions 


§ 3 


R 1. In General 

The terms "husband” and "wife” describe persons 
connected by the marriage tie. 

“Husband” and “wife” are correlative terms,^ 
descriptive of persons w'ho are connected by the 
marriage tie,2 and significant of the mutual obliga¬ 
tions growing from the marriage contract.® 

A "spouse” is a legal wife or husband.'* 

§ 2. Husband 

The term "husband” generally signifies a man who 
has a wife. 

“Husband” is a generic term® with a very defi¬ 
nite and precise meaning,® its technical meaning be¬ 
ing identical with its common or colloquial mean¬ 
ing,'^ and signifying a man who has a wife.® 

The term may be employed also to designate the 
person, and not the actual exisdng relation jS ac¬ 
cordingly, it may mean a man with whom a woman 


has been living and not her legal husband.io 
§ 3. Wife 

The term “wife” signifies a woman who has a hus- 
band. 

“Wife” is a generic term^^ with a very definite 
and precise meaning,l2 its technical meaning being 
identical with its common or colloquial meaning, 
and signifying a woman who has a husband^ liv¬ 
ing a woman who is united in the lawfm bond 
of*wedlock;!® the lawful consort of a man.!'^ The 
term “wife” necessarily implies a lawful marriage, 
and ordinarily it includes only a lawful vrife.!® 

In its generic sense, however, the term may in¬ 
clude or embrace a putative wife,®® or a woman 
living with a man.2i While the term ordinarily im¬ 
plies the continued condition or relation of husband 
and wife,22 or the existence of a living husband.-® 
the term, according to the context, may not imply 


jvT.Y.—People V. Hovey, 5 Barb. 
117, 118. 

30 C.J. P 505 note 1. 

2. N.T.—People v. Hovey, supra. 

30 C.J. P 505 note 2. 

Marriage see the C.J.S. title Mar¬ 
riage § 1 et seq, also 38 C.J. p 12(2 
note 1 et seq. 

Belation is similar to that of par¬ 
ent and child, in that both are the 
offspring of the law of nature.-— 
Mathewson v. Mathewson, 63 A. 285, 
286, 79 Conn. 23, 5 L.R.A.,N.S., 611, 

6 Ann.Cas. 1027. 

—People V. Hovey, 6 Barb. 
117, 118. 

4 , —XJ. S. V. Robinson, C.C.A.La, 

40 P.2d 14, 16—Howard v. U. S., 
D.C.Ky., 2 F.2d 170, 174 
Surviving spouse as entitled to: 
Allowance from decedent's estate 
see Executors and Administrators 
§§ 323-366. 

Exemption see Exemptions § 23. 
Homestead see Homesteads §§ 243, 
259. 

Proceeds of war risk insurance see 
Army and Navy § 85 b (2) (a). 

5. Cal.—Zanone v. Sprague, 116 P. 
989, 993, 16 Cal.App. 333. 

a N.Y.—People v. Hovey, 5 Barb. 
117, 118. 

7. Cal.—Zanone v. Sprague, 16 Cal. 
App. 333, 116 P. 989. 993. 

8. Cal.—Zanone v. Sprague, supra. 
Ill.—People V. Snyder, 187 N.E. 158, 

160, 353 Ill. 184, 88 A.L.R. 1012. 
N.C.—Davis v. Bass, 124 S.E. 566, 
568, 188 N.C. 200. 

9. Pa.—In re Jones, 60 A. 915, 921, 
211 Pa. 364, 107 Am.S.R. 581, 69 


LRA. 940, 3 Ann.Cas. 221—Mel¬ 
lon’s Estate. 28 Wkly.N.C. 120. 

“Wido-wer*’ compared 

(1) Generally the word "husband” 
does not include a widower, or a man 
whose wife has died and who has not 
remarried, although the word "hus¬ 
band” is often used as synonymous 
with "widower” or "surviving hus¬ 
band.”—People V. Snyder, 187 N.E. 
158, 160, 353 Ill. 184, 88 A.L.R. 1012—1 
30 C.J. p 505 note 10 [a]. 

(2) "Widower” defined see the C.J. 

S, definition, also 68 C.J. p 264 notes 
71-75. 

10. Mass.—Hardy v. Smith, 136 
Mass. 328, 330. 

11 . Cal.—Zanone v. Sprague, 116 P. 
989, 993, 16 Cal.App. 333. 

Tex.—^Walker v. Walker, 136 S.W. 
1145. 

“Family” as including "wife” see 35 
C.J.S. P 742 note 8. 

12. N.Y.—People v. Hovey, 5 Barb. 
117, 118. 

Designation of woman as wife of 
a certain man is sufficient to distin¬ 
guish her from all other persons. 
Conn.— Middletown v. Berlin, 18 

Conn. 189. 

N-.y.—Schettler v. Smith, 41 N.Y. 328, 
338. 

13 . Cal.—Zanone v. Sprague, 116 P. 
989, 16 Cal.App. 333. 

14. Cal.—Zanone v. Sprague, supra, 
jq-—Davis v. Bass, 124 S.E. 566, 568, 

188 N.C. 200. 

Common-law wife 

(1) A woman who was party to a 
“common-law marriage,” or one who. 
having lived with a man in a rela¬ 
tion of concubinage during his lifCf 

393 


asserts a claim, after his death, to 
have been his wife according to the 
requirements of the common law. 
Black L.D. 

12 C.J. P 204 note 48. 

(2) Common-law marriage see the 
C.J.S. title Marriage § 6 et seq, also 
38 C.J. P 1315 note 93 et seq. 

15. Ind.—^Names v. State, 50 N.E. 
401, 20 Ind.App. 168. 

30 C.J. P 505 note 19. 

16. Ariz.—IT. S. v. Tenney, 8 P. 295, 
301, 2 Ariz. 29. 

30 C.J. P 505 note 20. 

17. Ariz.—U. S. v. Tenney, supra. 

30 C.J. p 505 note 21. 

18. La.—Vaughan v. Dalton Lard 
Lumber Co., 43 So. 926. 928. 119 
La. 61. 

30 C.J. p 505 note 22. 

19. Ky.—Scott V. Scott, 77 S.W. 1122, 
1124, 25 Ky.L. 1356. 

30 C.J. P 505 note 23. 

20. Tex.—^Walker v. Walker, 36 S.W. 
1145, 1148. 

30 C.J. p 505 note 25. 

21. Wis.—In re Weymouth, 161 N.W. 
373, 165 Wis. 455, 460. 

30 C.J. P 505 note 26. 

22. Ind.—Names v. State, 50 N.EL 
401, 20 Ind.App. 168. 

30 C.J. P 505 note 27. 

Effect of absolute divorce see Divorce 
§ 178. 

23. Ind.—Names v. State, supra. 

“Widow” compared 
Kan.— National Bank of America of 
Salina v. Barritt, 18 P.2d 552, 553, 
136 Kan. 870. 

30 C.J. P 505 note 28 £a]—68 C.J. P 
263 note 50. 
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any continuing condition.24 It may be used as de- 
scriptio personae,2^ as a word of description or des¬ 
ignation only, to designate the person, and not the 
actual existing relation.^® 

As used in an instrument, the word ^‘wife’^ means 
the person who, at the date thereof, is the wife of 
the man named but, where it appears from the 
context that such was the maker’s intention, the 


term may signify a future wife.28 
Phrases. In connection with other words or 
phrases, the term “wife” has received judicial con¬ 
struction in various phrases,29 as, for instance, “my 
dear wife,”20 “my first wife,”2i “beloved wife,”32 
“his wife,”23 “if the wife survive her husband,”34 
^^person having a husband or wife living,”35 
and children,”26 “wife or widow of a son,”37 “wife’s 

family.”38 


II. MUTUAL RIGHTS, DUTIES, AND LIABILITIES 


A. IN GENERAL 


§ 4. Introductory Statement 

Except as modified by statute, the rights and liabili¬ 
ties of husband and wife are controlled by the common 
law. 

The rights and liabilities growing out of the re¬ 
lationship of husband and wife are governed by the 
common law except in so far as they have been 
changed or varied by statute.^® There is no branch 
of the law which has undergone greater changes 
than that which deals with the mutual rights, duties, 
and liabilities of husband and wife.^o 


§ 5. Unity of Husband and Wife 

a. At common law and in equity 

b. Under statutes 

a. At Common Law and in Equity 

At common law, husband and wife generally are re¬ 
garded as one person, but in equity, the separate identity 
of the wife has been recognized. 

At common law husband and wife are in legal 
contemplation but one person,^! and the husband is 
that person,^^ the legal existence of the wife being 
considered for most purposes as suspended during 
marriage and merged in that of the husband.43 Qn 


24. Pa.—In re Jones, 60 A. 915, 921, 
211 Pa. 364, 107 Am.S.R. 581, 89 Lr. 

R. A. 940, 3 Ann.Cas. 221. 

30 C.J. p 506 note 29. 

25. U.S.—James v. Supreme Coun¬ 
cil of R. A., C.C.MO., 130 F. 1014. 

26. N.T.—Matter of Miller, 157 N. 
T.S. 360, 363, 171 App.Div. 229, af¬ 
firmed 114 N.E. 1072, 219 N.T. 572. 

30 C.J. P 506 notes 31, 32. 

27. N.J.—^Van Syckel v. Van Syckel, 
26 A. 156, 51 N.J.Bq. 194, 197. 

30 C.J. P 506 note 33. 

28. N.Y.—Matter of Harris, 136 N.T. 

S. 711, 713, 152 App.Div. 52, af¬ 
firmed 99 N.E. 1108, 206 N.Y. 690. 

30 C.J. p 506 note 34. 

29. Hawaii.—Carter v. New York 
Mut. Life Ins. Co., 10 Hawaii 117, 
121 . 

30 C.J. p 506 note 35. 

“After the decease of my said wife” 
N-Y.—Cogan v, McCabe, 52 N.Y.S. 48, 
23 Misc. 739, 744. 

“Tormer husband or wife” 

N.Y.—People v. Hovey, 5 Barb. 117, 

120 . 

SO. Tenn.—Johnson v. Johnson, 1 
Tenn.Ch. 621, 623. 

31. Mass.—Pastene v. Boni, 44 N.E. 
246, 166 Mass. 85. 

jsr.j.—Swallow V. Swallow's 
Adm’r, 27 N.J.Eq. 278, 280. 

33. N.J.—Bullock V. Zilley, 1 N.J.Eq. 
489, 492. 


34. Ohio.-—McGill v. Deming, 11 N. 
E. 118, 44 Ohio St. 645, 653. 

35. N.Y.—-People v. Faber, 92 N.T. 
146, 150, 44 Am.R. 357. 

30 C.J. p 506 note 36. 

36. Kan.—Felix v. Grand Lodge A. 
O. U. W., 1 P. 281, 31 Kan. 81, 83, 
47 Am.R. 479. 

30 C.J. p 506 note 37. 

37. N.Y.—Matter of Merritt, 140 N, 

T.S. 13, 155 App.Div. 228, 230— 
Meeker v. Meeker, 121 N.Y.S. 1051, 
1053, 137 App.Div. 537, affirmed 94 
N.E. 626, 201 N.Y. 205, 33 L.R.A., 
N.S., 816, Ann.Cas.l912A 930. 

38. Pa.—Heck v. Clippenger, 5 Pa, 
385, 388. 

39. Ga.—Griffin v. Miller, 116 S.E. 
339, 29 Ga.App. 585. 

Ky,—Palmer v. Turner, 43 S.W.2d 
1017, 241 Ky. 322. 

Statutory regulation see infra § 6. 
Development of rights and liabilities 
Conn.—Mathewson v. Mathewson, 63 
A. 285, 79 Conn. 23, 5 L.R.A.,N.S., 
611, 6 Ann.Cas. 1027. 

30 C.J. p 506 note 40 [a], [b]. 

Koman law 

Del.—Plotkin v. Plotkin, 125 A. 455, 
456, 2 W.W.Harr. 455, citing Cor¬ 
pus Juris. 

Ga.—Wylly v. Collins, 9 Ga. 223. 

30 C.J. p 506 notes 42-52. 

40. Del.—Plotkin v. Plotkin, 125 A. 
455, 2 W.W.Harr. 455. 
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41. Fla.—Poster v. Cooper, 197 So. 
117, 143 Fla. 493. 

Ga.—Carmichael v. Carmichael, 187 
S.E. 116, 53 Ga.App. 663. 

Ind.—Butler v. Wolf Sussman, Inc., 

46 N.E 2d 243. 

Me.—Usen v. Usen, 13 A.2d 738, 136 
Me. 480, 128 A.L.R. 1449. 

Mont.—Conley v. Conley, 15 P.2d 922, 
92 Mont. 425. 

Nev.—Barber v. Barber, 222 P. 284, 

47 Nev. 377. 

N.J.—Klinger v. Steffens, 6 A.2d 217, 
17 N.J.Misc. 118. 

Pa.—Wakefield v. Wakefield, 25 A.2d 
841, 149 Pa. Super. 9. 

30 C.J. p 507 note 54. 

Zn Texas 

The common-law theory that the 
legal existence of the wife was 
merged in the husband was not a 
principle of the civil law and has 
never been recognized in this state. 
—Leake v. Saunders, 84 S.W.2d 993, 
126 Tex. 69, reversing Saunders v. 
Powell, Civ.App., 67 S.W.2d 402. 

42. Ky.—Palmer v. Turner, 43 S.W. 
2d 1017, 241 Ky. 322. 

S.D.—In re Tower's Estate, 203 N.W. 
312, 314, 48 S.D. 173, quoting Cor¬ 
pus Juris. 

30 C.J. p 507 note 55. 

43. Del.—Plotkin v. Plotkin, 125 A 
455, 2 W.W.Harr. 455. 

Ky.—Palmer v. Turner, 43 S.W.2d 
1017, 241 Ky. 322. 
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this principle of a union of person in husband and 
wife depend almost all of the legal rights, duties, 
and disabilities that either of them acquires by the 
marriage.'^^ 

However, the law does not in all respects consider 
husband and wife as one person.^® In proceedings 
which, from their very nature, make husband and 
wife opposite parties, such as proceedings having 
for their object the dissolution of the marriage re¬ 
lation, the law recognizes the wife as having a sep¬ 
arate existence l in such proceedings the legal fic¬ 
tion of unity of person is not applied to the extent 
of destroying the rights of either spouse contrary 
to the principles of natural justice.^® 

In equity. In equity, under the influence of the 
later Roman law, and long before the changes ef¬ 
fected by modern legislation, the wife’s individual 
existence was recognized,^^ and, as shown infra §§ 
228-231, her right to enjoy,'control, and dispose of 
her separate estate was enforced through chancer 5 r’s 
extraordinary jurisdiction over the property of mar¬ 
ried women. 

b. Under Statutes 


serve the legal identity which each possessed prior 
to the marriage, and to install the modem doctrine 
of the equality of husband and wife before the 
law.'*9 Other statutes have been construed not to 
make husband and wife separate persons for all pur¬ 
poses; they are deemed to modify, but not to de¬ 
stroy, the common-law unity of husband and wife. 

In some jurisdictions it has been expressly provided 
by statute that the wife shall be deemed for all civil 
purposes to be merged in her husband and civilly 
dead,®l while in others, it has been provided that 
the legal civil existence of the wife is merged in the 
husband, except in so far as the law recognizes 
her separately, either for her own protection, or for 
her benefit, or for the preservation of public or- 
der.®^ 

§ 6. Statutory Provisions 

The relationship of husband and wife is subject to 
statutory regulation by the states. 

Within constitutional limits, the state legisla¬ 
ture has the power to make such laws, as to it seem 
wise and appropriate, affecting the relationship be¬ 
tween husband and wife.®® 


The identity of husband and wife as one person un¬ 
der the law has been abolished totally, or In part, by 
constitutional or statutory provisions In the various 
States. 


The tendency of modern legislation is to abrogate 
the common-law theoretical unity of husband and 
wife.'*® Some of the statutory provisions, or con¬ 
stitutional and statutory provisions, relating to mar¬ 
ried women evidence a legislative intent wholly to 
abolish the legal unity of husband and wife, to pre- 


§ 7. What Law Governs 

a. In general 

b. Rights in property 

c. Contracts 

d. Liability for necessaries and antenup¬ 

tial debts 

a. In Greneral 

The incidents of the marriage status may be governed 


Mont.—Conley v. Conley, 15 P.2d 922, 
92 Mont. 425. 

Xj.—^Klinger v. Steffens, 6 A.2d 217, 

* 17 N.J.Misc. 118 —Cerruti v. Simone, 
179 A. 257. 13 N.J.Misc. 466. 

Tex.—Goldberg v. Zellner, Com.App., 
235 S.W. 870, reversing Zellner v. 
Samuelson, Civ.App., 220 S.W. 587. 
30 C.J. p 507 note 56. 

Common-law disabilities of ^married 
woman see infra §§ 165-225. | 

44 . Qa.—Hey man v. Heyman, 92 S. 
E. 25, 19 Ga.App. 634. 

30 C.J. p 507 note 57. 

45. Ky.—Scarborough v. Watkins, 9 
B.Mon. 540, 50 Am.D. 528. 

46. Me.—Usen v. Usen, 13 A.2d 738, 
136 Me. 480, 128 A.L..R. 1449. 

30 C.J. p 507 note 59. 

47. Me.—Usen v. Usen, 13 A.2d 738, 
136 Me. 480, 128 A.L.R. 1449. 

30 C.J. P 507 note 61. 

48. Me.—^Robinson's Appeal, 33 A. 
652. 88 Me. 17, 51 Am.S.R. 367, 30 
L.R.A. 331. 


Statutes: 

Relating to separate property or 
married women see infra § 233 
et seq. 

Removing disabilities of married 
women see infra § 166. 
Common-law mle that husband is 
master of his wife and her property, 
has given way to newer views and 
modern laws which have put women 
on a parity with men in personal and 
property rights.—^Worrell v. Wor¬ 
rell, 4 S.E.2d 343, 174 Va. 11. 

49, Cal.—In re Hartman’s Estate, 68 
P.2d 744, 21 Cal.App.2d 266. 

Colo.—Rains v. Rains, 46 P.2d 740, 97 
Colo. 19—Hedlund v. Hedlund, 290 
P. 285, 87 Colo. 607. 

Pa.—In re Vandergrift’s Estate, 161 
A. 898, 105 Pa.Super. 293. 

S.D.—Scotvold V. Scotvold, 298 N.W. 
266—In re Lower's Estate, 203 N. 
W. 312, 48 S.I>. 173. 

Va.—^Newsom v. Fleming, 181 S.E. 
393, 165 Va. 89—Commonwealth v. 
Rutherfoord, 169 S.E. 909, 160 Va. 
524, 90 A.L.R. 348. 
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Wis.—In re Cortte's Estate, 283 N. 
W. 336, 230 Wis. 103. 

30 C.J. p 508 note 64. 

50. Me.—Perkins v. Blethen, 78 A. 
574, 107 Me. 443, 31 L.R.A.,N.S., 
1148. 

30 C.J. p 508 note 65. 

51. Hawaii.—Opunui v. Kauhi, 8 Ha¬ 
waii 649. 

52. Ga.—Kenyon v. Brightwell, 48 
S.E. 124, 120 Ga. 606, 1 Ann.Cas. 
169. 

53. N.T.—Myers v. Myers, 6 N.Y.S. 
2d 907. 169 Misc. 32, reversed on 
other grounds 8 N.Y.S.2d 379, 255 
App.Div. 599, reargument denied 
9 N.Y.S.2d 896, 256 App.Div. 807. 

30 C.J. P 506 note 41 [a]. 

Control of Indian marriage relations 
see infra § 8. 

Statutory provisions affecting doc¬ 
trine of unity of husband and wif© 
see supra § 5 b. 

Statutes removing disabilities of 
wife see infra § 166. 
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by the law of the matpimonial domicile or by the law 
of the place where the transaction occurred. 

The incidents of marriage are in general regu¬ 
lated by the law of the matrimonial domicile,®^ al¬ 
though it has been held that the law of the place 
of the transaction in relation to the personal rights, 
duties, and obligations incidental to the marital 
status govern the legality, effect, and consequences 
of the transaction regardless of the law of the place 
of the domicile of the spouses.^^ 

It has been stated generally that the law in force 
at the time of the marriage, and not that which ex¬ 
ists at the time of its dissolution by death of one 
of the spouses, determines the marital rights of the 
parties.^® However, the question whether the hus¬ 
band is interested in property devised or bequeathed 
to the wife, or whether she takes under the will 
free from the control or interference of the hus¬ 
band, is to be determined by the law in force at 
the death of the testator.s*^ 

b. Eights in Property 

The respective rights of husband and wife in per¬ 
sonal property are governed by the law of the domicile, 
while the law of the situs usually controls their rights 
in realty. 

The respective rights of husband and wife in 
personal property are governed by the law of the 
domicile.58 In the absence of an express contract,^^ 
the law of the matrimonial domicile governs the 


rights of both husband and wife in personal prop¬ 
erty owned by either at the time of the marriage.^O 
As between husband and wife, their rights in per¬ 
sonal property coming to the wife after marriage 
attach under, and are governed by, the law of the 
place where they are domiciled at the time the prop¬ 
erty is received,®^ and not by the law of a new dom¬ 
icile which they subsequently acquire.62 On the re¬ 
moval of husband and wife to another state, the laws 
of the new domicile govern their rights in such per¬ 
sonal property only as is subsequently acquired.63 
The respective rights of husband and wife to certain 
personal property which have already attached and 
vested under the laws of one state or country are 
not divested or changed by the subsequent removal 
of the parties64 or the property^^ another state. 

Domicile and place of marriage distinguished. 
The state where the marriage is performed is not 
always the matrimonial domicile, the law of which 
governs the rights to personal property theretofore 
acquired, since the law of the husband’s domicile 
will prevail where the husband and wife have dif¬ 
ferent domiciles, both outside of the state where 
the marriage is performed;®^ and if the parties at 
the time of the marriage had reference to another 
state than the one where it was made, as the place 
where they intended to live, the law of the place 
of intended residence, if it becomes the actual resi¬ 
dence, will govern the rights to such property.®^ 


54 , u.S.—Commissioner of Internal 
Revenue v. Skaggs, C.C.A.Tex., 122 
F.2d 721, certiorari denied Skaggs 
V. Commissioner of Internal Rev¬ 
enue. 62 S.Ct. 796, 315 U.S. 811, 86 
L.Ed. 1210. 

What law governs: 

Capacity to sue or be sued see in¬ 
fra § 392. 

Marriage settlement see infra § 

101 . 

Transactions: 

Between spouses see infra § 122. 
Of married woman see infra § 
177. 

Relating to separate estate see 
infra §§ 236, 369. 

Validity of marriage see the C.J.S. 
title Marriage § 4, also 38 C.J. p 
1276 note 24 et seg. 

Spanish law 

(1) In determining property rights 
of husband and wife in cases not 
covered by local statutes, the courts 
of New Mexico have applied the civil 
law of Spain as it existed in modified 
form in Mexico at the time of the 
acquisition of New Mexico from Mex¬ 
ico.—Reade v. Lea, 95 P. 131, 14 N.M. 
442, reversed on other grounds 31 S. 
Ct.’425. 220 U.S. 311, 55 L.Ed. 477. 

(2) The marital rights of persons 
in Texas, married before the intro¬ 


duction of the common law, have 
been regulated by the Spanish law 
m force at the time of the marriage. 
—Smith v. Smith, 1 Tex. 621, 46 Am. 
D. 121, 

55. Wis.—Forbes v. Forbes, 277 N. 
W. 112, 226 Wis. 477. 

12 C.J. p 459 note 25. 

What law governs capacity of mar¬ 
ried woman to sue or be sued see 
infra § 392. 

56. Buie discussed but held inap¬ 
plicable to dower.—Riddick v. Walsh, 
15 Mo. 519. 

57. N.H.—Perkins v. George, 45 N. 
H. 453. 

5a U.S.—Commissioner of Internal 
Revenue v. Cadwallader, C.C.A., 127 
P.2d 547. 

30 C.J. P 509 note 84. | 

Law governing movable property i 
generally see Conflict of Laws § 
18. 

Separate property of wife: 

Law governing: 

Alienation of see infra § 369. 
Liabilities and charges on see in¬ 
fra § 305. 

Retrospective operation of statutes 
relating to see infra § 236. 

When law of community property ap¬ 
plicable see infra § 462 et seq. 

59. Ohio.—D’Arusmont v. D’Arus- 
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mont, 1 Ohio Dec., Reprint, 393, 8 
WestL.J. 548. 

Tenn.—Kneeland v. Ensley, Meigs 
620, 33 Am.D. 168. 

30 C.J. p 509 note 85. 

60. N.T.—Smith v. Smith, 29 N.Y.S. 
2d 469, affirmed 35 N.Y.S.2d 725, 
264 App.Div. 769. 

30 C.J. p 509 note 86 . 

61. Ala.—Birmingham Waterworks 
Co. V. Hume, 25 So. 806, 121 Ala 
168, 77 Am.S.R. 43. 

30 C.J. p 509 note 87. 

62. Ill.—^Van Ingen v. Brabrook, 27 
I11.APP. 401. 

Mo.—McClain v. Abshire, 72 Mo.App. 
390. 

63. N.C.—Gidney v. Moore, 86 N.C. 
484. 

30 C.J. p 509 note 89. 

64. Ill.—Tinkler v. Cox, 68 Ill. 119- 
30 C.J. p 509 note 90. 

65. Ga.—Ellington v. Harris, 56 S.E. 
134, 127 Ga. 85, 119 Am.S.R. 320. 

30 C.J. p 509 note 91. 

66 . Tenn.—Layne v. Pardee, 2 Swan 
232. 

Right of husband to choose domi¬ 
cile see infra § 10 . 

07 ^ Ky.—Lee v. Belknap, 173 S.W. 

1129, 163 Ky. 418. 

30 C.J. p 509 note 93. 
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Domicile and property in different places. The 
rule that, in the absence of express contract, 
the law of the matrimonial domicile governs the 
rights of husband and wife to personal property is 
applicable to all their personal property, whether 
actually in the place of domicile or elsewhere. 

Real property. The law of the state where the 
real estate is situated governs the respective rights 
of husband and ivife thereto.*® 

c. Contracts 

With respect to their ability to ® 

marriage are subject to the regulations and disabilities 
imposed by the law of their domicile. 

The parties to a marriage, so far as their ability 
to contract is concerned, are subject to the regula¬ 
tions and disabilities imposed on them by the laws 
of the state of their domicile.^® The rights and 
liabilities of husband and wife as between them¬ 
selves arising out of. a note executed by them to a 
third person, including the question whether they 
are joint principals, are governed by the laws of 
the state wherein the note was executed and is pay 
able.*^^ 

d. liability for Necessaries and Antenuptial 
Debts 

Liability for necessaries is determined by the law of 
the state in which the goods were furnished a"'' con- 
eumed and in which the husband and wife were residents 
at the time, and the lex loci contractus governs the hus¬ 
band’s liability for the wife’s antenuptial debts. 

Where goods are furnished to either husband or 
wife and are used or consumed in the state where 
both the husband and wife are residents at the time, 
the legal effect of the whole transaction, including 


the authority of one spouse to pledge the other’s 
credit and the liability of either or both husband or 
wife, is to be determined by the law of that state 
rather than by the law of another state wherein suit 
is brought.'?® A creditor entitled to a remedy under 
the statute law of that state against either or both 
the husband or wife may pursue that remedy m 
the courts of another state, where the statutory rem¬ 
edy is not repugnant to the public policy of the 
other state.'?® 

A statute providing for the liability of the hus¬ 
band or wife or both for articles purchased by ei¬ 
ther and which in fact have gone to the support of 
the family is directed to the fact, and not the place, 
of support; and where both husband and wife re¬ 
main residents of the state, the husband may be held 
liable for goods furnished to the wife while tempo¬ 
rarily in another state or country;?'* and the reme¬ 
dy afforded by such a statute is available^to a for¬ 
eign creditor against a domestic citizen;?® but the 
statute has no extraterritorial force, and hence is 
not applicable where all the parties are residents 
of another state and the transaction takes place in 
that state.?* 

Liability for antenuptial debts. The lex loci con¬ 
tractus, rather than the lex fori, governs the right 
to recover against the husband for an antenuptial 
debt of the wife.?? The law in force at the time 
of the marriage governs the exemptions to which 
the husband is entitled when it is sought to enforce 
his liability for the antenuptial debts of his wife. 

g _ Control of Indian Marriage Rela¬ 

tions 

Indians maintaining tribal relations control the mar- 


68. N.Y.—Matter of Mesa, 159 N.T. 

S 59 172 App«Div. 467, afRrnied 

114 N.E. 1069, 219 N.T. 566. 

X.C.—McLean v. Hardin, 56 N.C. 294, 
69 Am.D. 740. 

SO C.J. p 509 note 94. 

69. U.S.—Commissioner of Internal 
Revenue v. Skaggs, C.C.A.Tex., 122 
F.2d 721, certiorari denied Skaggs 
V. Commissioner of Internal Reve¬ 
nue, 62 S.Ct. 796, 315 U.S. 811, 86 
L.Ed. 1210—Black v. Commissioner 
of Internal Revenue, C.C.A., 114 P. 
2d 355. 

30 C.J. p 509 note 83. 

Law governing immovable property 
generally see Conflict of Laws § 
19. 

Bstate by entirety 

(1) Whether deed created estate by 
entirety depends on law of situs of 
land.—Traughber v. King, 32 S.W.2d 
8, 235 Ky. 658. 

(2) However, it has been stated 
that the nature of the estate created 


and the legal consequences which 
follow the execution of a deed to a 
husband and wife are determined 
by the laws of the state wherein the 
conveyance is made.—Lilly v. Smith, 
C.C.A.Ind., 96 F.2d 341, certiorari de¬ 
nied 59 S.Ct. 64, 305 U.S. 604, 83 L. 
Ed. 383. motion denied 59 S.Ct. 1040, 
307 U.S. 651, 83 L.Ed. 1530. 

70. Wis.—Northwestern Mut. L. Ins. 
Co. V. Adams, 144 N.W. 1108, 155 
Wis. 335, 52 L.R.A„N.S., 275. 

Law governing contracts: 

Generally see Contracts §§ 12-21. 
Between husband and wife see in¬ 
fra § 122. 

Of married woman generally see 
infra § 177. 

71. Ind.— Magenheimer v. Council¬ 
man, 125 N.E. 77, 76 Ind.App. 583. 

72. Conn.—Metier v. Snow, 98 A. 322, 
90 Conn. 690, Ann.Cas.l917C 578. 

N.Y.—Matthews v. Eickinson, 73 N. 
T.S. 190, 36 Misc. 187. 
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Necessaries and family expenses gen¬ 
erally see infra §§ 50-64. 

73. Ala.—Lollahite-Levy Co. v. Ov¬ 
erton, 133 So. 903, 223 Ala. 12. 

N.T.—Matthews v. Dickinson, 73 N. 
T.S. 190, 36 Misc. 187. 

Recognition or enforcement of for¬ 
eign law generally see Conflict of 
Laws §§ 3, 4. 

74. Conn.—^Paquin, Ltd. v. Wester- 
velt, 106 A. 766, 93 Conn. 513. 

75. Conn.—Paquin, Ltd. v. Wester- 
velt supra—Buckingham v. Hurd, 
52 Conn. 404. 

76. Conn.—Paquin, Ltd. v. Wester- 
velt, 106 A. 766, 93 Conn. 513. 

77. Mass.— Pitkin v. Thompson, 13 
Pick. 64. 

30 C.J. p 510 note 7. 

Antenuptial debts of wife generally 
see infra §§ 47—49. 

78. Ark.—Williams v. Rivercomb, 31 
Ark. 292. 
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piage relation In the absence of regulations by the fed- 
eral government. 

In the absence of federal regulations, Indians in 
this country maintaining tribal relations control the 
marriage relation,and the rights and duties that 
attend it,80 according to their own laws and cus¬ 
toms. A state, as long as the tribal relation is pre¬ 
served, cannot exercise any authority over the do¬ 
mestic laws and customs of these peoples.^! 

§ 9. Personal Rights and Duties 

a. In general 

b. Head of family ; family name 
a. In G-eneral 

The marriage status carries with It certain personal 
rights and obligations between husband and wife which 
ordinarily continue for the duration of the marriage. 

The marriage relationship creates certain personal 
rights and duties as betw'een the husband and wife.S^ 
and when these duties conflict with former ties. 

79. Mich.—Kobogum v. Jackson Iron 
Co., 43 N.W. 602, 76 Mich. 498. 

30 C.J. P 510 note 10. 

Indian laws and customs: 

Generally see the C.J.S. title In¬ 
dians § 14, also 31 C.J. P 487 note 
29 et seq. 

As controlling validity of marriage 
see the C.J.S. title Marriage § 4, 
also 38 C.J. p 1278 note 35 et 
seq. 

SO. Ala.—Wall v. Williamson, 8 Ala. 

48. 

30 C.J. p 510 note 11. 

81. Minn.—Earl v. Godley, 44 N.W. 

254. 42 Minn. 361, 18 Am.S.R. 517, 7 
Li.R.A. 125. 

30 C.J. p 510 note 13. 

Authority of United States over In¬ 
dians see the C.J.S. title Indians 
§ 9. also 31 C.J. p 486 note 28. 

82. Ala.—Stephenson v. Stephenson, 

105 So. 867, 213 Ala. 545. 

N.T.—In re Stableford's Estate, 20 
N.T.S 2d 615, 174 Misc. 284. 

Consortium defined see infra § 11. 

Remarriag'e 

(1) On remarriage the husband as¬ 
sumes certain obligations to his sec¬ 
ond wife.—State v. Langford, 176 P. 

197, 90 Or. 251. 

(2) That husband deserted first 
wife to live with woman whom he 
married after obtaining divorce did 
not afEect his obligations to second 
wife as his lawfully wedded wife.— 

Creech v. Creech, 272 S.W. 36, 208 Ky. 

845. 

Reciprocal duties of husband and 
wife constitute “property” of the re¬ 
spective parties in the broad sense of 
the word, which includes things not 
tangible or visible and applies to 


such as those existing between the husband and his 
mother, the conjugal duties must be held para- 
mount.83 These rights and obligations ordinarily 
continue as long as the marriage endures,84 but 
they usually terminate on the death of either of the 

spouses.85 

It is not the duty of a woman's second husband, 
as the successor of the marital offices of his prede¬ 
cessor, to make a showing for a continuance for his 
wife in a suit on a note evidencing a debt which 
was originally the debt of her first husband.88 

b. Head of Family; Family Name 

The husband ordinarily is the head of the family and 
has the right to designate the family name. 

The husband is the head of the family,87 and as 
such has the general right at common law to regu¬ 
late the household, its expenses, and its visitors, 
and to exercise the general control of the family 
management.88 In some states the position of the 
husband as head of the family is expressly declared 

“N'otwithstaiidiug his reduced im¬ 
portance as a domestic factor, the 
husband, is still the head of his fam¬ 
ily.'' 

Ga.—Broome v. Davis, 13 S.E. 749, 
87 Ga. 684, 587. 

Miss.—Patrick v. Bank of Tupelo, 152 
So. 838, 839. 

88. Ark.—Melton v. State, 264 S.W. 
965, 165 Ark. 448. 

Md.—Miller v. Miller, 11 A.2d 630, 
634, 178 Md. 12, citing Corpus Ju¬ 
ris. 

N.Y.—Brandt v. Brandt, 259 N.Y.S. 
100, 144 Misc. 318, affirmed 262 N.Y. 
S. 973, 238 App.Div. 831. 

30 C.J. p 510 note 17. 

Duty of husband to protect wife see 
infra § 13. 

Determination as to occupants of 
home 

(1) Husband may determine who 
shall reside in or visit home. 

Md.—Jacobs v. Jacobs, 185 A. 109, 

170 Md. 405. 

N.Y.—Brandt v. Brandt, 259 N.Y.S. 
100, 144 Misc. 318, affirmed 262 N. 
Y.S. 973, 238 App.Div. 831. 

(2) He may refuse to permit 
boarders.—Blair v. Blair, 145 N.Y.S. 
976. 160 App.Div. 781, 782. 

30 C.J. p 510 note 17 [a]. 

Interference from wife’s daughter 
by former marriage need not be tol¬ 
erated by husband.—Bergman v. 
Bergman, 245 N.Y.S. 439, 138 Misc. 
335. 

Friends of wife 

A married man has a legal right 
to object to his wife having friends 
in his home or elsewhere whose influ¬ 
ence is of a degrading and corrupt¬ 
ing nature.—Mouille v. Schutten, 183 
So. 191, 190 La. 841. 


whatever is exclusively one’s own.— 
Ramon v. Ramon, 34 N.Y.S.2d 100. 
Existence of rights and duties not in- 
herent in marriage 
The burden of demonstration is im¬ 
posed on any spouse asserting rights 
on his or her part, or obligations on 
the part of the other spouse, which 
vary from those of the ordinary mar¬ 
riage, to indicate clearly that such 
change from the usual has come into 
effect.—In re Stableford's Estate, 20 
N.Y.S.2d 615, 174 Misc. 284. 

83. Ala.—Stephenson v. Stephenson, 
105 So. 867, 213 Ala. 545. 

Liability of parent for alienation of 
affections see infra § 681. 

84. N.Y.—In re Stableford’s Estate, 
20 N.Y.S.2d 615, 174 Misc. 284. 

85. N.Y.—In re Brown’s Will, 274 
N.Y.S. 924, 153 Misc. 282. 

86. Ga.—Wright v. Southwestern 
Georgia Bank, 79 S.E. 184, 13 Ga. 
App. 347. 

87. Ala.—Phillips v. Phillips, 101 So. 
181, 211 Ala. 558. 

Del.—State v. Weldin, 189 A. 586, 
8 W.W.Harr. 158. 

Ga.—Taylor v. Taylor, 25 S.E.2d 506, 
195 Ga. 711—Pace v. Pace, 115 S.E. 
65, 154 Ga. 712—Sutton v. State, 
195 S.E. 219, 57 Ga.App. 251. 

Iowa.—Mitchell v. Mitchell, 185 N.W. 
62, 193 Iowa 153. 

La.—Pane v. Pane, 93 So. 246, 152 
La. 415. 

Mass.—Thibeault v. Poole, 186 N.E. 

632, 283 Mass. 480. 

Miss.—Patrick v. Bank of Tupelo, 152 
So. 838, 839, citing Corpus Juris. 
Okl.—Paris v. State, 90 P.2d 1078, 66 
OkLCr. 236. 

30 C.J. p 510 note 16. 
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by statute.S9 The legal rights and position of the 
husband as the head of the family usually are not 
affected by the fact that he is a drunkard,or does 
not support his wife,91 or is supported by his 
wife,92 or by the fact that the family lives in a 
house or on a farm owned by the wife^s or on 
which she pays the rent,®! or by sworn testimony 
that the wife is in fact the head of the family.®® 
Notwithstanding legislation largely relieving the 
wife from common-law disabilities, the husband is 
still the legally recognized head of the home,9® and 
is still possessed of the common-law right to regu¬ 
late and control his own household,®’ although in 
some jurisdictions the husband is only presumptively 
the head of the family and the true fact may be 
shown.®® 

The rule that the husband is the head of the fam¬ 
ily obtains as long as the husband and wife continue 
to live together,®® and it is sometimes held to ob¬ 
tain while the parties are voluntarily separated and 
living apart from each otherbut it has been also 

S9 Idaho.—Radermacher v. Rader- 
macher. 100 P.2d 955. 61 Idaho 261. 

30 C.J. P 510 note 18. 

90. U.S.—^Daveis v, Collins, C.C.I11., 

43 F. 31. 

91. S.C.— Martin v. Martin, 100 S.E. 

156, 112 S.C. 400, 402. 

30 C.J. P 510 note 20. 

92. Ga.—Sutton v. State, 195 S.E. 

219, 57 Ga.App. 251. 

93. Vt.—^Alfred v. Alfred, 86 A. 749, 

86 Vt. 500. 

30 C. J. P 510 note 21. 

^ Qa.—Sutton V. State, 195 S.E. 

219, 57 Ga.App. 251. 

95. Ga.—Sutton v. State, supra 
Patterson v. State, 69 S.E. 591, 8 
Ga.App. 454. 

90, I^eb.—Preston v. State, 184 N.W. 

925, 106 Neb. 848. 

30 C.J. P 511 note 23. 

97. Mass.—Commonwealth v. Car- 
roll, 124 Mass. 30—Commonwealth 
V. Barry, 115 Mass. 146. 

98. In Virginia “it is true that the 
husband is supposed to be at the 
head of the house, but this presump¬ 
tion is often honored in the breach 
and may be rebutted by evidence of 
an uncontradicted witness when it is 
not inherently improbable, although 
the witness be interested or even a 
defendant. In theory, in Virginia, 
the husband is the head of the fam¬ 
ily, and is the director of its do¬ 
mestic affairs; but, in fact, the con¬ 
trary is often true. The theory may 
be rebutted and the fact shown.”— 

Fairfax v. Commonwealth, 13 S.E.2d 
315, 316, 177 Va. 824. 

99. Ga.—Yarborough v. State, 12 S. 

E. 650, 86 Ga. 396—Patterson v. 

State, 69 S.E. 591, 8 Ga.App. 454 
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held that during an extended absence of the hus¬ 
band the wife must be considered the head of the 
family,® and that, where the husband, by abandoning 
the wife, has forced her to assume and fulfill the 
duties of a feme sole, or head of the family, she 
may exercise the rights and privileges of that posi¬ 
tion.® During the insanity of the husband, the wife 
should be regarded as the head of the family,! at 
least to the extent of being justified in taking care 
of the property and providing the necessaries for 
the family.® 

Family name. The husband, as head of the fam¬ 
ily, has the right to fix the family name.® 

I 10. -Choice of Domicile 

The husband has the right to choose and establish 
the matrimonial domociie, but his choice must be con¬ 
sistent with the comfort, heaith, welfare, safety, and 
peace of mind of his wife. 

It is the husband’s right to choose and establish 
i the matrimonial domicile,'^ and in general it is the 


S.C.— Brookland Bank’s Appeal, 
100 S.E. 156, 112 S.C. 400. 

2 . vt. —Felker v. Emerson, 16 Vt. 
653, 42 Am.D. 532. 

3. Tex.—Ann Berta Lodge No. 42 I. 
O. O. F. V. Leverton, 42 Tex. 18. 

4. U.S.—Knight v. Dudley, Ohio, 148 
F. 204, 78 C.C.A. 162. 

Vt.—Robinson v. Frost, 54 Vt. 105, 
41 Am.R. 835. 


5. Vt.—Sawyer v. Cutting, 23 Vt. 
486. 

6. Ala.— Joyner v. McMurphy, 163 
So. 533, 26 Ala.App. 549. 

30 CJ. P 511 note 31. 

“Family name” defined see the C.J.S. 
title Names § 3, also 45 C.J. p 36S 
note 13. 

Name of married woman see the C. 
J.S. title Names § 3, also 45 C.J. 
p 369 notes 28, 29, and 30 C.J. P 
511 note 32. 

Wife’s change of name against will 
of husband see the C.J.S. title 
Names § 11, also 30 C.J. p 511 note 
34, 

7. Ala.—Neville v. Neville, 124 So. 
107, 220 Ala. 57—Joyner v. McMur 
phy, 163 So. 533, 26 Ala.App. 549— 
Caylor v. State, 121 So. 9, 23 Ala. 
App. 1. certiorari denied 121 So. 12 
219 Ala. 12. 

Ga.—Jansen v. Jansen, 128 S.E. 902 
160 Ga. 618. 

Iowa.—Mitchell v. Mitchell, 185 N. 

W. 62, 193 Iowa 153. 

Ky.—Snook v. Snook, 28 S.W.2d 1; 

234 Ky. 314. 

La.—Pane v. Pane, 93 So. 246, 152 
La. 415. 

—Barber v. Barber, 222 P. 284, 
47 Nev. 377. 

N.J.—Rich V. Rich, 156 A. 442, 109 
N.J.Eq. 216. 
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N.Y.—In re Kellas’ Estate, 10 N.Y.S. 
2d 879, 256 App.Div. 425, affirmed 
24 NE.2d 485, 281 N.Y. 813, re¬ 
argument denied 27 N.E.2d 443, 283 
N.Y. 588—Heller v. Heller, 15 N. 
Y.S.2d 469, 172 Misc. 875, affirmed 
19 N.Y.S.2d 509, 259 App.Div. 852, 
reargument denied 21 N.Y.S.2d 389, 
259 App.Div. 1029, affirmed 33 N. 
E.2d 247, 285 N.Y. 572. 

Ohio.—Burke v. Burke, 173 N.E. 637, 
638, 36 Ohio App. 551, citing Cor¬ 
pus Juris. 

Pa—Ensminger v. Ensminger, 47 
Dauph.Co. 22. 

Tex.—Miller v. Stine, Civ.App., 99 S. 
W.2d 397. 

Vt—Town of Milton v. Bruso, 10 A. 
2d 203, 204, 111 Vt 82, citing Cor¬ 
pus Juris. 

Va.—Robinette v. Robinette, 149 S.E. 
493, 152 Va. 342. 

W.Va.—Burns v. Burns, 1 S.E.2d 179, 
121 W.Va. 13. 

VTis.—Gray v. Gray, 287 N.W. 708, 
232 Wis. 400. 

30 C.J. P 511 note 36. 

Domicile of married man see Dom¬ 
icile § 12 c. 

Law of matrimonial domicile as gov¬ 
erning respective rights of hus¬ 
band and wife in personal property 
see supra § 7 b. 


Without consent of wife husband 
may fix the family domicile. 

Ga.—Taylor v. Taylor, 25 S.E.2d 506, 
195 Ga. 711. 

N.Y.— Kuphal v. Kuphal, 29 N.Y.S.2d 
868, 177 Misc. 255. 

30 C.J. P 511 note 36 [b]. 

domicile of husband at time of 
marriage presumptively becomes the 
matrimonial domicile.—In re Green’s 
Estate, 164 N.Y.S, 1063, 99 Misc. 582, 
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duty of the wife to submit to the determination of 
the husband and to follow him to the domicile of 
his choice.® On a change of domicile by the hus¬ 
band, it is the duty of the wife to follow him to 
the new domicile.^ 

Nevertheless the right of the husband to fix the 
matrimonial domicile is not absolute.^® His right 
may not be exercised unreasonably or arbitrarily,^^ 
or used as a device to effect a marital breach.^2 In 
exercising the right, the husband should have due 
regard for the comfort, health, welfare, safety, and 
peace of mind of the wife.^® He must act in good 


faith^^ and without unwarranted parsimonyiS qj. 
stubbornness.^® What constitutes a reasonable ex¬ 
ercise of a husband’s right to select the matrimonial 
domicile must be determined on the particular facts 
and circumstances of each case.^*^ The marital ob¬ 
ligations of the wife to follow her husband wher¬ 
ever he chooses to reside must be construed in con¬ 
nection with the obligations of the husbandi® and 
with reference to the right of the wife to put an 
end to the matrimonial relation on statutory 
grounds.^® A husband’s misconduct may operate to 
defeat his right to establish and to change the mat¬ 
rimonial domicile,^® and, as shown in Divorce § 77, 


affirmed 165 N.T.S. 1088, 179 App.Div. 
890. 

Wife’s possession of family domi¬ 
cile is in privity with that of hus¬ 
band.—Stephens v. Stark, 168 So. 873, 
232 Ala. 485. 

8. U.S.—Graham v. Graham, D.C. 
Mich., 33 F.Supp. 936, 939, citing 
Corpus Juris. 

Alaska.—Ellis v. Ellis, 8 Alaska 373. 
Fla.—Thompson v. Thompson, 98 So. 
589, 86 Fla. 515. 

Ky.—Hale v. Hale. 42 S.W.2d 333, 
240 Ky. 331. 

La.—Howell v. Kretz, 131 So. 204, 15 
La,App. 454. 

Md.—Poeller v. Foeller, 190 A. 221, 
171 Md. 660—Hoffhmes v. Hoff- 
hines, 126 A. 112, 146 Md. 350, 38 
A.L.R. 332. 

Miss.—Ouzts V. Carroll, 199 So. 76, 
190 Miss. 217, 

Neb.—Preston v. State, 184 N.W. 925, 
106 Neb. 848. 

N.T.—In re Daggett’s Will, 174 N.E. 
641. 255 N.Y. 243, 75 A.L.R. 1251, 
reversing In re Daggett, 241 N.T.S. 
918, 229 App.Div. 760—Kuphal v. 
Kuphal, 29 N.T.S.2d 868, 177 Misc. 
255—Wendt v. Wendt, 202 N.T.S. 
46. 121 Misc. 791. 

Ohio.—Burke v. Burke, 173 N.E. 637, 
36 Ohio App. 551. 

Okl.—Paris v. State. 90 P.2d 1078, 
66 Okl.Cr. 236. 

Pa.—Mather v. Mather, 18 A.2d 484, 
143 Pa.Super. 589—Laterza v. Lat- 
erza, 188 A. 89, 124 Pa.Super. 103— 
MacDonald v. MacDonald, 164 A. 
830, 108 Pa.Super. 80—^Wolford v. 
Wolford, 31 Del.Co. 371—^Young v. 
Young, 59 Montg.Co. 74—Carozza v. 
Carozza, 28 North.Co. 163—^Voros- 
marti v. Vorosmarti, 28 North.Co 
158. 

Tenn.—Ray v. Ray, 4 Tenn.App. 243. 
Tex.—Flowers v. State, 3 S.W.2d 
1111, 109 Tex.Cr. 241. 

Vt.—Town of Milton v. Bruso, 10 A. 

2d 203. Ill Vt. 82. 

30 C.J. p 511 note 37. 

Unjustified refusal of wife to adopt 
husband's domicile as constituting 
desertion see Divorce § 36 b. 
Nervousness and excitability of 
wife does not justify her in leaving 


domicile.—Young v. State, 100 So. 
200, 19 Ala.App. 664. 

On regaining sanity after adjudi¬ 
cation of incompetency, wife had 
obligation to resume her residence 
with her husband.—In re Wagner, 20 
N.Y.S.2d 470, 174 Misc. 203. 

9. Cal.—^Waldeck v. Hedden, 265 P. 
340, 89 Cal.App. 485. 

Ga.—Taylor v. Taylor, 25 S.E.2d 506. 
195 Ga. 711—Pace v. Pace, 115 S.E. 
65, 154 Ga. 712. 

Md.—Schwartz v. Schwartz, 148 A. 
259, 158 Md. 80. 

N.J.—Carpino v. Carpino, 148 A. 615, 
7 N.J.Misc. 1121. 

Pa.—Commonwealth v. Custer, 21 A. 

2d 524, 145 Pa.Super. 535. 

Utah.—Speak v. Speak, 19 P.2d 386, 
81 Utah 423. 

30 C.J. p 511 note 38. 

10. Tex—Allen v. State, 93 S.W.2d 
417, 130 Tex.Cr. 230. 

11. Ala.—Jones v. Jones, 173 So. 49, 
233 Ala. 642—Caheen v. Caheen, 172 
So. 618, 233 Ala. 494—^Henderson v. 
Henderson, 153 So. 646, 228 Ala. 
438—Neville v. Neville, 124 So. 107, 
220 Ala. 57—Phillips v. Phillips, 
101 So. 181, 211 Ala. 558. 

La.—Verret v. Koelmel, 110 So. 421, 
162 La. 277. 

Miss.—Ouzts V. Carroll, 199 So. 76, 
190 Miss. 217. 

N.Y.—Martin v. Martin, 32 N.Y.S.2d 
860. 

W.Va.—Thompson v. Thompson, 176 
S.E. 421, 115 W.Va. 391—Beuhring 
v. Beuhring, 161 S.E. 25, 26, 111 
W.Va. 135, citing Corpus Juris. 

30 C.J. p 511 note 39. 

Unreasonable conditions 

Husband’s demand that wife live 
with him in place selected must be 
without unreasonable conditions.— 
Druey v. Druey, 249 N.W. 782, 63 
N.D. 786. 

12. N.T.—Martin v. Martin, 32 N.Y. 
S.2d 860. 

13. Ind.—Brown v. Templeton Coal 
Co., 137 N.E. 724, 79 Ind.App. 244. 

Miss.—Ouzts V. Carroll, 199 So. 76, 
190 Miss. 217. 

N.Y.—In re Wandmayer’s Estate, 34 
N.Y.S.2d 928, 178 Misc. 464. 
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Ohio.—Burke v. Burke, 173 N.E. 637, 
36 Ohio App. 551. 

Tex.—Miller v. Stine, Civ.App., 99 
S.W.2d 397. 

W.Va.—Harbert v. Harbert, 11 S.E.2d 
748, 122 W.Va. 603. 

30 C.J. p 513 note 40. 

She is not compelled to wander 
about with him unfed, half clad, and 
shelterless.—State v. Kay, 145 So. 
544, 176 La. 294. 

Where wife has reasonable and 
well-grounded apprehension for her 
safety when inhabiting home of her 
husband, husband must either re¬ 
move the cause or move his resi¬ 
dence, especially where wife is en¬ 
tirely without fault and husband is 
financially able to acquire another 
home.—Turner v. Turner, 276 S.W. 
967, 211 Ky. 7. 

14. Ala.—Caylor v. State, 121 So. 9, 
23 Ala.App. 1, certiorari denied 121 
So. 12, 219 Ala. 12. 

Cal.—^Winslow v. Winslow, 255 P. 880, 
82 Cal.App. 515. 

Ky.—^Watkins v. Watkins, 259 S.W. 
20, 202 Ky. 141. 

Ohio.—Burke v. Burke, 173 N.E. 637, 
36 Ohio App. 551. 

Pa.—Mather v. Mather, 18 A.2d 484. 
143 Pa.Super. 589—Laterza v. Lat¬ 
erza, 188 A. 89, 124 Pa.Super. 103. 

30 C.J. p 512 note 41. 

15. Ky.—Klein v. Klein, 96 S.W. 
848, 29 Ky.L. 1042. 

16. Ky.—Klein v. Klein, supra. 

17. Ala.—Spafford v. SpafCord, 74 So. 
354, 199 Ala. 300, L.R.A.1917D 773. 

30 C.J. p 512 note 44. 

Abode chosen must be commensur¬ 
ate with their past method of living 
or made necessary by misfortune.— 
Watkins v. Watkins, 259 S.W. 20, 202 
Ky. 141. 

18. La.—Cuny v. Cuny, 83 So. 906, 
146 La. 711. 

30 C.J. p 512 note 45. 

19. La.—Cuny v. Cuny, supra. 

20. Idaho.—Radermacher v. Rader- 
macher, 100 P.2d 955, 61 Idaho 261 
—Stephens v. Stephens, 24 P.2d 52. 
53 Idaho 427. 
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and Domicile § 12 d, such misconduct may entitle 
the wife to a separate domicile. 

Independent domkile; interference by relatives. 
Generally the husband is under a duty to provide 
an independent home in which the wife is the mis¬ 
tress 21 and in which the wife is free from^_^abuse, 
ill-treatment, and unwarranted interference.- Ihe 
husband cannot compel her to live in a hoine wit 
his dependent relative who so interferes with her 
control and management as to destroy the harmony 
of the home, or whose conduct or language creates 
conditions actually offensive and distressing.22 She 
cannot be compelled to live in the home of his par¬ 
ents 2* at least where there is no serious obstacle 
preventing the husband from maintaining a separate 
home,25 or where living with his parents proves in¬ 
jurious to her comfort, health, and happiness. ^ 
It is also his duty, when he can, to establish his 
home sufficiently remote from the home of his fam¬ 
ily as to remove whatever hostile or unkind innu- 
ences proximity might cause. 

However, it has been held that the wife is not 
necessarily justified, as a matter of law, in leaving, 
or remaining away from, the home provided by the 


husband merely because of the presence of either 
or both of his parents, but that each case mus e 
determined on its particular facts.28 The wife is 
not justified in leaving or remaining away so long as 
the presence of his relatives in the home places the 
wife under no restraint, but leaves her as mistress 
of the domicile, even though the presence of such 
relatives be distasteful and objectionable to her, un¬ 
less the husband is financially able to provide a home 
elsewhere for such relatives who are dependent on 
liim.29 

I 11. -Cohabitation 

Husband and wife are under a duty to cohabit with 
each other. 

The duty of husband and wife to cohabit is mu¬ 
tual.*® Cohabitation includes the mutual right to 
each other’s society, companionship, and affection. 
However, while it is not the policy of the law to 
encourage the living apart of husband and wife 
while the marital relation exists in force,*" there 
is no rule of law which requires a continuation of 
cohabitation where the conduct of either of the 
spouses transcends all bounds of decency and moral¬ 
ity ;** and where the conditions of cohabitation are 


N,Y.—Kuphal V. Kuphal, 29 N.T.S. 

2d S68, 177 Misc. 255. 

21. Conn.—State v. Allderige, 200 A. 
341, 124 Conn. 377. 

N.J.—Gleason v. Gleason, 190 A. 82, 

15 N.J.Misc. 197, affirmed 190 A. 84, 
121 N.J.Eq. 251. 

W.Va.—Hughes v. Hughes, 169 S.B. 
403. 113 W.Va. 698 —Horkheimer v. 
Horkheimer, 146 S.E. 614, 106 W. 
Va. 634. 

“It may of necessity he nothing 
more than a hovel on the edge of a 
swamp and she is in duty bound to 
go there, but it is her privilege to 
be mistress thereof.”—Gleason v. 
Gleason, 190 A. 82, 83, 15 N.J.Misc. 
197, affirmed 190 A. 84, 121 N.J.Eq. 
251. 

22. N.T.—Martin v. Martin, 32 N.T. 
S.2d 860. 

S.C.—State V. Free, 155 S.E. 838, 158 
S.C. 515. 

W.Va.—Thompson v. Thompson, 176 
S.E. 421, 115 W.Va. 391. 

Duty of husband to protect wife see 
infra § 13. 

Ill-treatment of wife hy stepchildren 
Where the husband is unwilling or 
unable so to control the conduct of 
his children by a former marriage as 
to accord to his wife decent treat¬ 
ment at their hands, then, if pos¬ 
sessed of ample means, he must pro¬ 
vide a home where his wife will not 
be the victim of domestic tyranny.— 
Napier v. Napier, 220 S.W. 735, 187 
Ky. 722. 

41 C.J.S.-26 


23. Conn.—State v. Allderige, 200 A 
341, 124 Conn. 377. 
t. Pa.—Puhl V. Puhl, 179 A. 789. 
118 Pa.Super. 83. 

Tex.—Allen v. State, 93 S.W.2d 417, 
130 Tex.Cr. 230. 

25. W.Va.—Hughes v. Hughes, 169 
S.E. 403, 113 W.Va. 698 —Harkhei- 
mer v. Harkheimer, 146 S.E. 614, 
106 W.Va. 634. 

26. La.—Verret v. Koelmel, 110 So. 
421, 162 La. 277. 

Minn.— Harer v. Harer, 190 N.W. 343. 
153 Minn. 317. 

Where parents are hostile and un¬ 
willing to have wife live with them, 
she cannot be compelled to live with 
them.—Hale v. Hale, 42 S.W.2d 333, 
240 Ky. 331. 

WTiere husband knows of existing 
antagonism between wife and moth¬ 
er, he may not insist that his wife 
break up their home and live with 
his mother, where he has the means 
to establish an independent home.— 
Gleason v. Gleason, 190 A. 82, 15 N. 
J.Misc. 197, affirmed 190 A. 84, 121 
N.J.Eq. 251. 

27. La.—Cormier v. Cormier, 190 So. 
365, 193 La. 158. 

28. N.T.—Martin v. Martin, 32 N.T. 
S.2d 860. 

Md.—Foeller v. Foeller, 190 A. 
221, 171 Md. 660. 

30. Ala.—Hill V. Hill. 115 So. 258. 217 
Ala. 235. 

80 C.J. p 512 note 51. 
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Refusal to cohabit as cruelty or de¬ 
sertion constituting ground for di¬ 
vorce see Divorce §§ 32, 34-39. 


29. 


31. Del.—Ramsey v. Ramsey, 156 A. 

354, 4 W.W.Harr. 576. 

30 C.J. p 512 note 52. 

“Cohabit” defined see 14 C.J.S. p 1311 
notes 18—28. 

“Cohabitation” defined generally see 
14 C.J.S. p 1312 notes 39-60. 
Husband’s right to coutinuation of 
marriage relation is presumed, in ab¬ 
sence of evidence to contrary.—Tost 
V. Tost, 247 N.W. 583, 124 Neb. 608. 

Husband owes loyalty to wife even 
against his mother, but wife is under 
like duty of reasonableness toward 
him, and it is unreasonable for her 
to make her quarrel with his mother 
occasion of persistent torture of hus¬ 
band.—Helmich v. Helmich, 201 N.W. 
798, 199 Iowa 267. 

32. Pa.—Cunningham v. Cunning¬ 
ham, 48 Pa.Super. 442. 

Public poUcy requires wife to con¬ 
tinue marriage relation in absence of 
valid ground for divorce or just 
cause for living apart from husband. 

_Yost V. Tost, 247 N.W. 583, 124 

Neb. 608. 

Except for gravest and most co^ 
pelling reasons, courts do not justify 
withdrawal of one spouse from home 
and society of the other.—McLellan 
V. McLellan, 129 So. 1, 221 Ala. 363. 

33. Ala-—Castleberry v. Castleberry, 
178 So. 37, 235 Ala. 266. 
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intolerable, the court in proper cases may, by its de¬ 
cree, protect a wife in living apart from her hus- 
band.^^ 

Sexual intercourse. The duty of cohabiting or 
living together35 carries with it the right to sexual 
intercourse.36 The right is, of course, not abso¬ 
lute, but is qualified by considerations of health and 
decency-^*^ 

Consortium is a right growing out of the marital 
relation.SS The term means the companionship or 
society of a wife.^^ its original application the 
term was used to designate a right which the law 
recognized in a husband, growing out of the ma-ri- 
tal union, to have performance by the wife of all 
those duties and obtigations in respect of him which 
she took on herself when she entered into it;^® the 
right to the conjugal fellowship of the wife, to her 
company, cooperation, and aid in every conjugal re¬ 
lation fellowship, and assistance of the wife;^^ 
comfort in her society in that respect in which a 
husband’s right is peculiar and exclusive con¬ 
jugal society, affection, and assistance of the wife.**^ 


The term, however, has developed to include the 
right of the wife to the society and comfort of the 
husband,*^5 ^nd is now used interchangeably to de¬ 
note the affection,^® aid,^*^ assistance,^^ companion- 
ship,49 comfort,50 and society^i of either spouse; 
and as thus employed the term has been defined as, 
those duties and obligations which by marriage both 
husband and wife take on themselves toward each 
other in sickness and health conjugal affection 
conjugal fellowship;®^ conjugal society and assist¬ 
ance;®® the conjugal society arising by virtue of 
the marriage contract;®® the consort’s affection, so¬ 
ciety, or aid;®*^ the person’s affection, society, or 
aid;®® the person, affection, assistance, and aid of 
the spouse.®® The loss of consortium is the loss 
of any or all of these rights.®® 

Conjugal and marital rights. While the meaning 
of the term ^'conjugal rights” is vague and indefi¬ 
nite, it has been defined as matrimonial rights; the 
right which husband and wife have to each other’s 
society, comfort, and affection.®^ Marital or con¬ 
jugal rights include the enjoyment of association, 


34. S.C.—Converse v. Converse, 43 S. 
C.Eci. 535. 

35. Tex,—Levy v. Goldsoll, 137 S.W. 
420, 62 Tex.Civ.App. 257. 

30 C.J. p 512 notes 56, 51. 

36. Del.—Reppert v. Reppert, 13 A. 
2d 705, 1 Terry 492. 

30 C.J. p 512 note 57. 

Refusal of marital intercourse as 
desertion justifying divorce see 
Divorce § 36 c. 

37. Ala.—^Anonymous, 89 So. 462, 206 
Ala. 295. 

30 C.J. p 512 note 59. 

Sexual excess as cruelty or indignity 
affording ground for divorce see 
Divorce, §§ 30, 40 b (2), (d). 

38. Del.—Reppert v, Reppert, 13 A- 
2d 705, 1 Terry 492. 

Property riglit 

(1) The right of either husband or 
wife to the consortium of the respec¬ 
tive spouse is a species of property. 
—Jaynes v. Jaynes, N.Y., 39 Hun 40 
—30 C.J. p 512 note 52 [b]. 

(2) However, it has also been held 
that the marital companionship of 
the wife is purely personal to the 
husband and possesses none of the 
attributes of property.—Billingsly v. 
St. Louis. I. M. & S. Ry. Co., 107 S. 
W. 173, 84 Ark. 617, 120 Am.S.R. 95. 

39. Black L.D. 

40. hr.T. —Ramon v. Ramon, 34 N.T. 
S.2d 100, 110. 

12 C.J. p 532 note 23. 

41- Mich.—Blair v. Seitner Dry 
Goods Co., 151 N.W. 724, 184 Mich. 
304, L.R.A.1915D 524, Ann.Cas. 

1916C 882. 

12 C.J. p 532 note 24. 


Includes performance O'f household 
and domestic duties 
Ala.—Ex parte Alabama Testile Prod¬ 
ucts Corporation, 7 So.2d 303, 242 
Ala. 609, 141 A,L.R. 87. 

42. Ark.—Boland v. Stanley, 115 S. 
W. 163, 88 Ark. 562, 129 Am.S.R. 
114. 

12 C.J. p 532 note 25. 

43. Mass.—Bigaouette v. Paulet, 134 
Mass. 123, 45 Am.R. 307. 

Or.—Jacobsen v. Siddal, 7 P. 108, 12 
Or. 280, 53 Am.R. 360. 

44. Del.—Prettyman v. Williamson, 
39 A. 731, 17 Del. 224. 

45. Ala,—Henley v. Rockett, 8 So. 
2d 852, 243 Ala. 172. 

Del.—Reppert v. Reppert, 13 A.2d 705, 
1 Terry 492. 

12 C.J, p 532 note 28. 

46. Ala.—^Henley v. Rockett, 8 So.2d 
852, 853, 243 Ala. 172, citing Cor¬ 
pus Juris. 

Del.—Reppert v. Reppert, 13 A. 2d 705, 
1 Terry 492. 

12 C.J. p 532 note 29. 

47. Ark.—Little Rock Gas, etc. Co. 
V. Coppedge, 172 S.W. 885, 116 Ark. 
334. 

Del.—^Ramsey v. Ramsey, 156 A. 354, 
355, 4 W.W.Harr. 576. 

48. Ark.—Little Rock Gas, etc. Co. 
V. Coppedge, 172 S.W. 885, 116 Ark. 
334. 

Del.—^Ramsey v. Ramsey, 156 A. 354, 
355, 4 W.W.Harr. 576. 

49. Del.—Ramsey v. Ramsey, 156 A. 
354, 355, 4 W.W.Harr. 576. 

12 C.J. p 532 note 32. 

50. Del.—Ramsey v. Ramsey, 156 A. 
354, 355, 4 W.W.Harr. 576. 

402 


51. Del.—Ramsey v. Ramsey, supra. 
12 C.J. p 532 note 33. 

52. Mass.—Kelley v. New York, etc 
R Co., 46 N.E. 1063, 168 Mass. 308, 
60 Am.S.R. 397, 38 L.R.A. 631. 

53. Ark.—Boland v. Stanley, 115 S. 
W. 163, 88 Ark. 562, 129 Am.S.R. 
114. 

12 C.J. p 532 note 35. 

54. U.S.—New York Transp. Co. v. 
Garside, N.Y., 157 F. 521, 85 C.C.A. 
285. 

55. Wis.—Selleck v. Janeville, SO X. 
W. 944, 946, 104 Wis. 570, 76 Am.S. 

R. 892, 47 L.R.A. 691. 

56. Minn.—Lockwood v. Lockwood, 
70 N.W. 784, 67 Minn. 476. 

57. N.H.—Seaver v. Adams, 19 A. 
776, 66 N.H. 142, 49 Am.S.R. 597. 

12 C.J. p 532 note 39. 

58. Ill.—Betser v. Betser, 58 N.E. 
249, 186 Ill. 537, 78 Am.S.R. 303, 
52 L.R.A. 630. 

12 C.J. p 532 note 40. 

59. Ky.—McGregor v. McGregor, 115 

S. W. 802, 803. 

60. Ala.—Henley v. Rockett, 8 So. 
2d 852, 243 Ala. 172. 

Loss of consortium as ground of ac¬ 
tion for: 

Alienation of affections see infra § 
665. 

Criminal conversation see infra § 
698. 

Injury resulting in death see Death 
§ 104. 

61. Ga.—^Wilkinson v. Wilkinson, 
125 S.E. 856, 159 Ga. 332, quoting 
Corpus Juris. 
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sympathy, confidence, domestic happiness, the com- 
fo'ts of dwelling together in the same habitation, 
eating meals at the same table, and profiting by the 
joint property rights as well as the intimacies of 
domestic relations.^^ 

g j^2. _Suits for Restitution of Conjugal 

Rights 

Except in Louisiana, in this country there is no iegal 
process by which cohabitation between husband and wife 
may be enforced. 

The proceeding for the restoration of conjugal 
rights has existed in England,®* as is shown in de¬ 
tail in 30 C.J. p 512 note 63-p 515 note 22, but, ex¬ 
cept in Louisiana,®^ in this country there is no le¬ 
gal process by which cohabitation can be enforced. 

§ 13 ^ __ Custody, Restraint, Protection, 

and Punishment of Spouse 

The husband is under a duty to protect his wife; 
h I. not privileged to Inflict corporal punishment on 

her, or to restrain her of her liberty, or unreasonably to 
interfere with her religious beliefs. 

While the early common law recognized the right 
of the husband to chastise his wife, providing it 
was not done in a cruel or violent manner,®® the 
modern doctrine is that a husband does not possess 
the right to inflict corporal punishment on his 
wife®7 even for the purpose of correction when 
done in moderation.®® At present, the law does not 


recognize a right in the husband to use 
force to control the acts and will of his unfe®* or 
to compel her to obey his wishes.’® The husband 
is not justified in inflicting actual violence on his 
wife because of provocation,disobedience, - 
drunkenness or insolence,’® or because of her All¬ 
ure to contribute to the peace and happiness of the 
home.*'"^ 

On the other hand, where the wife persists m re¬ 
maining in a room for the purpose of interfering 
with a proper exercise of the husband’s parental au¬ 
thority over their child, he has a right to eject her, 
using such physical force only as is necessary for 
the purpose.’® In addition, the husband may use 
necessary force to defend himself apinst the wife, 
since she has no right to chastise him.’® 

Custody and restraint. It has been stated that 
the husband is entitled to the custody of Ae w,fe 
At common law the husband might restrain his wife 
of her liberty,’® but it is now as unlawful for a 
husband falsely to imprison his wife as for another 
person so to do.’® He may not compel her forcibly 
to live with him.®® However, in some cases the 
husband may lawfully restrain the wife to prevent 
her from committing acts of violence toward oth- 
ers,®t or to check her in any act of crime.®- 

Religious beliefs. A husband cannot restrain his 
wife from enjoying her own religious opinions and 
from worshiping according to the dictates of her 
rnnerience. orovided she does 


nwn reason or 


62. Cal.—^Hawkins v. Hawkins, 286 
P. 747, 104 CaLApp. 608. 

38 C.J. P 1191 note 23. 

03 . x.T.— Anonymous v. Anonymous, 
15 N.Y.S.2d 26, 172 Misc. 349. 

64. La.— Gahn v. Darby, 36 La. Ann. 
70. 

30 C.J. P 512 note 61. 

Judgment directing spouse to re¬ 
turn as proof of abandonment in 
suit for separation see Divorce § 38 
b ( 2 ). 

65. N.Y.— ^Anonymous v. Anonymous, 
15 N.Y.S.2d 26, 28, 172 Misc. 349, 
citing CJorpus Juris. 

30 C.J. p 513 note 62. 

Desertion as ground for divorce see 
Divorce §§ 34-39. 

66 . Miss.—Bradley v. State, 1 Miss. 
156. 

30 C.J. p 515 note 23. 

“Marital coercion” is the coercion 
of the wife by the husband.—Black 
L.D. 

“Wife whipping” was the ancient 
privilege of giving moderate correc¬ 
tion to wives to secure subordination 
in the family.—Fulgham v. State, 46 
Ala. 143, 145, 146. 


67. Ala— Puckett v. Puckett, 200 So. 
420, 240 Ala. 607 —Wallis v. Wallis, 
199 So. 844, 240 Ala. 439—^Williams 
V. Williams, 194 So. 507, 239 Ala. 
162. 

]y[iss,—Gross V. State, 100 So. 177, 
135 Miss. 624. 

Or.—Hansen v. Hansen, 203 P. ol3, 
103 Or. 17. 

30 C.J. P 515 note 24. 

68. Miss.—Gross v. State, 100 So. 
177, 135 Miss. 624. 

69. Colo.—Bailey v. People, 130 P. 
832, 54 Colo. 337, Ann.Cas.l914C 
1142, 45 L.R.A.,N.S., 145. 

La.—State v. Kay, 145 So. 544, 545, 
176 La. 294, quoting CJorpus Jn.- 
ris. 

70. Ky.—Carpenter v. Common¬ 
wealth, 18 S.W. 9, 92 Ky. 452, 13 
Ky.L. 658. 

La.—State v. Kay, 145 So. 544, 176 
La. 294. 

Ky.—Grove v. Grove, 39 S.W.2d 
193, 239 Ky. 32—Bone v. Bone, 255 
S.W. 530, 200 Ky. 736. 

172 , Ky.—Grove v. Grove, 39 S.W.2d 
193, 239 Ky. 32. 

73 . Mass.— Commonwealth v. Mc¬ 
Afee, 108 Mass. 458, 11 Am.B.. 383. 
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74 . Ala.—Puckett v. Puckett, 200 So. 
420, 240 Ala. 607. 

75. N.Y.—Barber v. Barber, 153 N.Y. 

S. 256, 168 App.Div. 212. 

76. Ala.—Puckett v. Puckett, 200 So. 
420, 240 Ala. 607. 

30 C.J. P 516 note 28. 

77. Ga.—Gibbs v. Brown, 68 Ga. 803. 
AS between parents and husband of 

minor wife, the right of the parents 
to custody must yield to the claims 
of the husband. 

Q-a,.—Gibbs v. Brown, 68 Ga. 803. 

Iowa.—Goodwin v. Thompson, 2 
Greene 329. 

78. Conn.—Brown v. Brown, 89 A. 
889, 88 Conn. 42, 52 L.R.A.,N.S., 185, 
Ann.Cas.l915D 70. 

30 C.J. P 516 note 30. 

79. Conn.—Brown v. Brown, supra. 

30 C.J. P 516 note 32. 

Habeas corpus see Habeas Corpus, 
§ 50, also 30 C.J. P 516 note 44. 

80. La.—State v. Kay, 145 So. 544, 
176 La. 294. 

81. Miss.—Bradley v. State, 1 Miss. 
156. 

30 C.J. P 516 note 34. 

82. Pa.—Richards v. Richards, 1 
Grant 389. 
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her zeal disturb the public peace or rebel against his 
lawful authority.®^ 

Protection of spouse and family. The husband is 
under a duty to protect his wife and family.He 
should do all he reasonably can to protect his wife 
from insult or abuse, regardless of the source from 
which it may come;^^ he must control the conduct 
of his children by a former marriage so as to accord 
to his wife at least decent treatment at their 
hands.^® It is his duty to protect the sanctity of his 
home and to maintain a proper moral atmosphere 
in which his children may be reared.^'^ 

Remedies. Courts of law and of equity will pro¬ 
tect either husband or wife from the personal vio¬ 
lence of the other.SS The remedies for violence or 
cruelty of the husband may include an application to 
bind the husband to preserve the peace, and an in¬ 
dictment for assault and battery, considered infra § 
164, and, as shown in Divorce §§ 24-33, 44, in many 
jurisdictions the wife may sue for divorce on the 
ground of cruelty or personal indignities. Cruelty 
of the husband as justifying an award of separate 
maintenance is considered infra § 611. 


§ 14. Support of Family 

As between a spouse and the community, the spouse 
is primarily liable for the support of the family. 

As between the spouse who is chargeable with 
the duty of providing support for the family and 
the community, the obligation rests primarily on the 
spouse.9® The duties of the husband and of the 
wife as to the support of the family are considered 
infra §§ 15, 16. 

§15. -Duty of Husband 

a. In general 

b. Effect of statutes 

c. Commencement and duration of obli¬ 

gation 

d. Extent of duty 
a. In G-eneral 

At common law and under various statutes the hus¬ 
band is bound to support his wife. 

It is the duty of a husband to support and main¬ 
tain his wife^l and, likewise, it is his duty to support 


83. N.H.—Poor v. Poor, 8 N.H. 307, 
29 Am.D. 664. 

Or.—^Hughes v. Holman, 223 P. 730, 
110 Or. 415, 31 A.L.R. 1108. 

84. Ky.—Turner v. Turner 276 S.W. 
967, 211 Ky. 7. 

Md.—Tarr v. Tarr, 164' A, 543, 164 
Md. 206. 

N.Y.—Sheer v. Foley, 260 N.T.S. 252, 
145 Misc. 819. 

Pa.—In re Moorehead’s Estate, 137 
A. 802, 289 Pa. 542, 52 A.L.R. 1251. 
30 C.J. p 512 note 45 [a]. 

85. Ky.—Napier v. Napier, 220 S. 
W. 735, 187 Ky. 722. 

88- Ky.—Napier v. Napier, supra. 

30 C.J. p 516 note 38. 

87. La.—Mouille v. Schutten, 183 So. 
191, 190 La. 841. 

88. Md.—Helms v. Franciscus, 2 
Bland 544, 20 Am.D. 402. 

89. Md.—Bread’s Case, 2 Bland 562. 
N.Y.—Codd V. Codd, 2 Johns.Ch. 141. 
30 C.J. p 516 note 41. 

Tort actions by one spouse against 
the other see infra § 396. 

80. N.Y.—Houg V. Houg, 289 N.Y.S. 
27, 159 Misc. 894. 

Support of paupers see the C.J.S. ti¬ 
tle Paupers §§ 59-80, also 48 C.J. 
p 508 note 85 et seq. 

91. U.S.—Commissioner of Internal 
Revenue v. Caspersen, C.C.A., 119 
F.2d 94, certiorari denied Caspersen 
V. Commissioner of Internal Reve¬ 
nue, 62 S.Ct. 83, 314 U.S. 643, 86 L. 
Ed. 516—Graham v. Graham, D.C. 
Mich., 33 F.Supp. 936. 

Ala.—Hawkins v. King, 153 So. 283, 
228 Ala. 199. 


I Alaska.—Ellis v. Ellis, 8 Alaska 373. ] 
1 Ariz.—^Williams v. Williams, 243 P. 
402, 404, 29 Ariz. 538, citing Corpus 
Juris. 

Ark.—Bonner v. Bonner, 166 S.W.2d 
254, 204 Ark. 1006. 

Cal.—Lane v. McAlpine, 2 P.2d 184, 
115 Cal.App. 607. 

Colo.—^Bauer v. Abrahams, 216 P. 
259, 73 Colo. 509. 

D.C.—Michael v. Smith, 68 F.2d 378, 
62 App.D.C. 331. 

Ga.—Wood V. Wood, 143 S.E. 770, 166 
Ga. 519—Forrester v. Forrester, 118 
SE. 373, 155 Ga. 722, 29 A.L.R. 
1363. 

Ill.—Vock V. Vock, 6 N.B.2d 843, 365 
Ill. 432, 109 A.L.R. 1170. 

Ind.—^Allen v. Selig Dry Goods Co., 
165 N.E. 338, 90 Ind.App. 290. 

Ky.—Faulkner v. Faulkner, 54 S.W. 
2d 905, 246 Ky. 238—White v. 

White, 54 S.W.2d 24, 245 Ky. 618 
—Snook V. Snook, 28 S.W.2d 1, 234 
Ky. 314—Davis v. Davis, 271 S. 
W. 659, 208 Ky. 605. 

Mass.—Thibeault v. Poole, 186 N.E. 

632, 283 Mass. 480. 

Miss.—Runnels v. State, 122 So. 769, 
154 Miss. 621—^Woolbert v. Lee 
Lumber Co., 117 So. 354, 151 Miss. 
56. 

Nev.—Jewell v. Jewell, 292 P. 616, 
53 Nev. 97. 

N.J.—Sobel V. Sobel, 132 A, 603, 99 
N.J.Eq. 376—Polyckronos v. Poly- 
ckronos, 8 A.2d 265, 17 N.J.Misc. 
250—Maurello v. Maurello, 161 A. 
844, 10 N.J.Misc. 950—Hodgson v. 
Harris, 149 A. 830, 8 N.J.Misc. 188. 
N.Y.—Rochester General Hospital v. 
Ingstrum, 298 N.Y.S. 603, 164 Misc. 
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148, reversed on other grounds 1C 
N.Y.S.2d 792, 171 Misc. 288—In n* 
Smidt's Will, 295 N.Y.S. 227, 162 
Misc. 596—In re Black’s Estate, 
269 N.Y.S. 511, 150 Misc. 433— 
Pompilio V. Pompilio, 221 N.Y.S 
594, 129 Misc. 207—Zy v. Zy, 13 N. 
Y.S.2d 415. 

N.C,—Reynolds v. Reynolds, 180 S.E. 
70, 208 N.C. 254. 

Okl.—Yates v. Yates, 219 P. 705, 93 
Okl. 94. 

Pa.—Huffman v. Huffman, 166 A. 570, 
311 Pa. 123, reversing 161 A. 444, 
106 Pa.Super. 241—Laterza v. Lat- 
erza, 188 A. 89, 124 Pa.Super. 103 
—Department of Public Assistance 

V. Hurl butt, 39 Pa.Dist. & Co. 466 
—Commonwealth v. Wisseman, 8 
Pa.Dist. & Co. 316, 3 Som.Leg.J. 49, 
17 Del.Co. 335, 74 Pittsb.Leg.J. 383 
—^Moskowitz V. Kupis, 40 Lack.Jur. 
185—Commonwealth v. Kopf, 4S 
Lane.Rev. 1—Carozza v. Carozza, 2S 
North.Co. 163—Vorosmarti v. Vor- 
osmarti, 28 North.Co. 158. 

Tex.—Miller v. Stine, Civ.App., 99 S. 

W. 2d 397. 

W.Va.—Hinton Department Co. v. 

Lilly, 141 S.B. 629, 105 W.Va. 126. 
Wis.—Sederlund v. Sederlund, 187 N. 

W. 750, 176 Wis. 627. 

30 C.J. p 516 note 46. 

Nonsupport as ground for divorce 
see Divorce § 43. 

Husband owes pension to wife dur¬ 
ing marriage.—Schoeffner v. Schoeff- 
ner, 118 So. 890, 167 La. 208. 
Presumption that wife entitled to 
support 

(1) The welfare of society de¬ 
mands as one of the duties of the 
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and maintain his family.S^ There^ is not only a 
^oral obligation resting on the husband to suppor 
wife,93 but also a duty imposed by law.9 The 
duty exists both at common law95 and under stat¬ 
ute 96 It is sometimes deemed a public dut>, it 


being owed by the husband not only to his wife an 
family but also to the state.98 
The duty of support resting on the husband does 
not depend on the adequacy or inadequacy of the 
wife’s means99 or on the ability or inability of the 


husband that he maintain and sup-' 
rt his wife, and the wife will be 
oreL^d to be entitled to support 
until It IS shown that her right has 

forfeited.-Schulze v Schulze. 

251 3.W. 117. 212 Mo.App. 7o. 

(2) Showing that parties are mar¬ 
ried may raise presumption that 
is legally entitled to husband s 

support.—Goodwin v. Elm Orlu Min 

ing Co.. 269 P. 403, 83 Mont. 152. 

As long as husbaiLd draws salary, 
supreme court may require him to 
contribute some part of salary to 
support of wife, although he is oth¬ 
erwise without property.—Drew v. 
Drew, 145 So. 495, 226 Ala. 43. 
Beimbursement by wife and fami^ 
A. husband and father is legally 
and morally bound to provide a home 
for his wife and minor children, and. 
when he performs that obligation by 
the expenditure of personal funds, he 
cannot, in the absence of a valid ex¬ 
press agreement, lay claim either at 
law or in equity to reimbursement 
from his wife or minor children. 
Fry V. National Savings & Trust Co., 
289 P. 589, 53 App.D.C. 191. 

Disparity of ages 

Fact that wife was fifty-four and 
husband twenty-six years of age did 
not militate against wife’s right to 
support from husband, provided mar¬ 
riage was otherwise valid.—Incuria 
V. Incuria, 280 N.T.S. 716. 155 Misc. 
755. 


92. Ala.—Joyner v. McMurphy, 163 
So. 533, 26 Ala.App. 549. 

Fla—State ex rel. Bonsack v. Camp¬ 
bell. 184 So. 332, 134 Fla. 809— 
Thompson v. Thompson, 98 So. 589, 
86 Fla. 515. 

Ill,__0’Haran v. Leiner, 28 N.E.2d 
315, 306 IlLApp. 230. 

Ky.—Brewer v. Brewer, 105 S.W.2d 
5S2, 268 Ky. 625. 

La.—State v. Borum, 178 So 371, 
188 La. 846. 

N.Y.—Jacobs v. Jacobs, 297 N.Y.S. 

642, 163 Misc. 98. 

Pa.—In re Moorehead’s Estate, 137 
A. 802, 289 Pa. 542, 52 A.L.R. 1251. 
S.C.—Harris v. Leslie, 12 S.E.2d 538, 
195 S.C. 526. 

^.Va.—Linch v. Sanders, 173 S.E. 
788, 114 W.Va. 726, citing Corp^ 
Juris. 

30 C.J. p 517 note 47. 

Duty of husband to support children 
Adopted children see Adoption of 
Children § 56 c. 

Minor children generally see the C. 
J.S. title Parent and Child § 15, 
also 46 C.J. p 1256 note 88 et seq. 
Stepchildren see the C.J.S. title 


Parent and Child § 80. also 46 
C.J. p 1338 note 29 et seq. 

Duty of father to support illegiti¬ 
mate child see Bastards § 18. 

Support of family of drunkard see 
Drunkards § 8 c. 

93 ]3 c._Fry v. National Savings & 

Trust Co., 289 F. 589. 53 App.D.C. 

191- 

Pa.—Commonwealth v. tVisseman, S 
Pa.Dist. & Co. 316, 317, 3 Som.Leg. 

J. 49, 17 DeLCo. 335, 74 Pittsb.Leg. 

J. 383, quoting Corpus Juris. 

30 C.J. P 517 note 48. 

94 ^ XJ.S.—Adriance v. Higgins, D.C. 
N.Y.. 30 F.Supp. 70, affirmed, C.C.A., 
113 *F.2d 1013. 

Ga.—Joel Bailey Davis. Inc. v. Poole. 

22 S.E.2d 795, 194 Ga. 824. 

Xii. —Lyons v. Schanbacher, 147 N.E. 

440, 316 Ill. 569. 

]y[iss.—Fanchier v. Gammill, 124 So. 

365. 155 Miss. 316. „ , 

Mo.—Semon v. Illgenfritz, 15 S.W.-d 
912, 223 Mo.App. 546. 

—Harrison v. Cargill Commis¬ 
sion Co., 252 N.W. 899, 126 Neb. 

185. . o 

Pa.— Commonwealth v. Wisseman, 8 
Pa.Dist. & Co. 316, 3*17. 3 Som.Leg. 

J. 49, 17 Del Co. 335, 74 Pittsb.Leg. 

J. 383, quoting Corpus Juris. 

30 C.J. P 517 note 49. 

Attitude of court 

(1) A husband and wife, with ref¬ 
erence to their marital rights, do not 
occupy the position of strangers be¬ 
fore the court, but it has a reasona¬ 
ble solicitude for the protection of 
the wife with regard to her support 
and maintenance.—Doty v. Rensse¬ 
laer County Mut. F. Ins. Co., 185 N.Y. 
S. 466, 194 App.Div. 841, 844. 

(2) Courts should not be astute to 
aid husband to escape from marital 
duty of support.—Fink v. Fmk, 248 
N.Y.S. 129, 139 Misc. 630. 

95. N.Y.— Hodson v. Stapleton, 290 

NYS 570. 248 App.Div. 524—In re 
Garrison, 14 N.Y.S.2d 803, 171 Misc. 
983—McKaig v. McKaig, 276 N.Y. 
S 829, 154 Mi-sc. 257—Sheer v. Fo¬ 
ley, 260 N.Y.S. 252, 145 Misc. 819. 
N.C.—Brown v. Brown, 154 S.E. 731, 
199 N.C. 473. 

Pa._In re McGinnis' Estate, 167 A. 

616, 109 Pa.Super. 248—Common¬ 
wealth v. Wisseman, 8 Pa.Dist. & 
Co. 316, 317, 3 Som.Leg.J. 49, 17 
DeLCo. 335, 74 Pittsb.Leg.J. 383, 
quoting Corpus Juris—Common¬ 
wealth V. Poirier, 30 Del. Co. 153. 
S.C. — State V. Bagwell, 118 S.E. 767, 
125 S.C. 401. 

Tenn.—McAdams v. McAdams, 146 S. 
W.2d 140, 177 Tenn. 67. 


■^rva.—Hinton Department Co. v. 

'Lilly, 141 S.E. 629, 105 W.Va. 126. 

30 C.J. P 517 note 50. 

96. Ga.—Akin v. Akin, 135 S.E. 402, 

163 Ga. IS. 

Idaho.—McHan v. McHan, 84 P.2d 
984, 59 Idaho 496. 

La—Howell v. Kretz, 131 So. 204, lo 
La.App. 454. 

Pa.—Commonwealth v. Wisseman, b 
Pa.Dist. & Co. 316, 3 Som.Leg.J. 49^ 

17 Del.Co. 335, 74 Pittsb.Leg.J. 383 
—Commonwealth v. Karn, 91 
Pittsb.Leg.J. 63. 

S.D.—Haakon County v. Staley, 243 
N.W. 671, 60 S.D. 87. 

Tenn.— McAdams v. McAdams, 146 
S.W.2d 140, 177 Tenn. 67. 

30 C.J. p 517 note 51. 

Effects of statutes on common-law 
rule see infra subdivision b of this 
section. 

97. Ala— Miles v. Miles, 99 So. 187, 
211 Ala 26—Clisby v. CUsby, 49 So. 
445, 160 Ala. 572, 135 Am.S.R. 110. 

Pa.—Commonw^ealth v. Wisseman, 8 
PaDist. & Co. 316, 3 SomLeg.J. 49, 

17 DeLCo. 335, 74 Pittsb.Leg.J. 383. 

98. Miss.— Kearney v. Kearney, 174 
So 59, 178 Miss. 766. 

Pa._Commonwealth v. Wisseman, 8 

PaDist. & Co. 316, 3 Som.Leg.J. 49, 

17 DeLCo. 335, 74 Pittsb.Leg.J. 383. 

30 C.J. P 517 note 53. 

A duty is owed to the state not 
only to keep the wife and family 
from becoming a charge on the body 
politic, “but properly to maintain 
them, having regard for their estab¬ 
lished condition in life and the cir¬ 
cumstances materially affecting their 
lives and pursuit of happiness as cit¬ 
izens.” „ __ 

Ala—Ortman v. Ortman, 82 So. 417, 
418, 203 Ala. 167. 

Pa—Commonwealth v. Wisseman, 9 
PaDist. & Co. 301, 302, citing Cor- 
pus Juris. 

Interest of state 

(1) State has interest in husbands 
support of wife. 

Cal._Miller v. Superior Court in and 

for Los Angeles County, 72 P.2d 
868, 9 CaL2d 733. 

Mass.—Commissioner of Corporations 
and Taxation v. Dalton, 23 N.E.2d 
147, 304 Mass. 147. 

(2) The state’s interest lie-s in en¬ 
couraging husband to acknowledge 
his obligation to support his wife and 
securing proper maintenance for wife 
and children without protracted liti¬ 
gation.—Polyckronos v. Polyckronos, 
8 A.2d 265, 17 N.J.Misc. 250. 

Ill.— Lyons v. Schanbacher, 147 
N.E. 440, 316 HI. 569. 
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wife to support herself by her own labor or out of 
her own separate property.^ The fact that the wife 
has property or means of her own does not relieve 
the husband of his duty to furnish her reasonable 
support according to his ability.^ The husband is 
not released from the obligation because the wife is 
authorized by a court of equity to trade as a feme 
sole;3 and the mere fact that the wife does not de¬ 
mand that the husband support her does not excuse 
him from the performance of his duty.^ 

The duty of a husband to support his wife exists, 
although she may have been unchaste before the 
marriage,5 or although he may have married his 
wife unwillingly, as for example to avoid prosecu¬ 
tion in bastardy proceedings.® The wife is entitled 
to be supported by her husband, although he is an 


infant^ or is insane.® 

Existence of marriage relation. The duty of the 
husband to support the wife depends on the exist¬ 
ence of the marriage relation.^ If the marriage is 
void, no duty devolves on the alleged husband, 
but, if the marriage is merely voidable, the husband 
must support his wife until the marriage has been 
avoided in a proper proceeding.^i Where a com¬ 
mon-law marriage is recognized, the husband must 
support his common-law wife.^^ 

Nature of obligation. The obligation of the hus¬ 
band to support his wife, or the right of the wife to 
receive support cannot be accurately defined.^^ It 
arises out of the marital relationship,!^ is provided 
for by law as a matter of public policy,!® ^nd is not 
dependent on contract,!® although the husband may 


S.D.—Peterson v. John Morrell & Co.,, 
270 N.W. 651, 65 S.D. 76. 

Va.—Heflin v. Heflin, 14 S.E.2d 317. 

177 Va. 385. 141 A.L.R. 391. 

30 C.J. p 517 note 58. 

1. Ala.—^Waldrop v. "Waldrop, 134 
So. 1, 222 Ala. 625. 

Pa.—Commonwealth v. Poirier, 30 
Del.Co. 153. 

30 C,J. p 517 note 59. 

2. Cal.—Clark v. Clark, 264 P, 761, 
203 Cal. 441—Davis v. Davis, 224 P. 
478, 65 Cal.App. 499—Shebley v. 
Peters, 200 P. 364, 53 Cal.App. 288. 

Kan.—Sandhagen v. Vogel, 77 P.2d 
949, 950. 147 Kan. 570, citing Cor¬ 
pus Juris. 

N.J.-Rich V. Rich, 171 A. 515, 12 N. 
j.Misc. 310. 

N.Y.—Manufacturers Trust Co. v. 
Gray, 16 N.E.2d 373, 278 N.T. 380, 
117 A.L..R. 1176, modifying 297 N.T. 
S. 184, 251 App.Div. 482, motion 
granted 298 N.T.S. 1020, 252 App, 
Div. 756, motion denied 14 N.E.2d 
182, 277 N.Y. 600—Anonymous v. 
Anonymous, 22 N.Y.S.2d 432. 

Ohio.—Coleman v. Coleman, 175 N.E. 

38, 37 Ohio App. 474. 

Pa.—In re Harper, 135 A. 617, 288 
Pa. 52—In re Marazas’ Estate, 8 
Sch.Reg. 247—In re Application of 
Navitsky, 5 Sch.Reg. 7, 8 Som.Leg. 
J. 398. 

RI. — State V. Downing, 175 A. 248, 54 

R. I. 455. 

Va.—Mihalcoe v. Holub, 107 S.E. 704, 
130 Va. 425. 

30 C.J. p 517 note 60. 

3. Ky.—Mayo v. Ferguson, 3 Ky.L. 
687, 11 Ky.Op. 530. 

4. Mo.—Caldwell v. J. A Kreis & 
Sons, 50 S.W.2d 725, 727, 227 Mo. 
App. 120, citing Corpus Juris— 
Cotter V. Valentine Coal Co., 14 

S. W.2d 660, 664, 222 Mo.App. 1138, 
citing Corpus Juris, and certiorari 
quashed State ex rel. Valentine 
Coal Co. v. Trimble, 28 S.W.2d 1028, 
325 Mo. 277. 

Pa.—In re Harper, 135 A 617, 288 


Pa. 52—In re Kvist, 100 A. 523, 256 
Pa. 30—In re Application of Navit¬ 
sky, 5 Sch.Reg. 7, 8 Som.Leg.J. 398. 

5. Iowa.—State v. Hill, 142 N.W. 
231. 161 Iowa 279. 

Effect of unchastity after marriage 
see infra subdivision c (3) of this 
section. 

6. Conn.—State v. Ransdell, 41 Conn. 
433. 

7. Mass.—Fisher v. Drew, 141 N.E. 
875, 247 Mass. 178, 30 A.L.R. 798. 

N.Y.—Cochran v. Cochran, 89 N.E. 
470, 196 N.Y. 86, 24 L.R.A.N.S., 160, 
17 Ann.Cas. 782, reversing 111 N.Y. 
S. 588, 127 App.Div. 319. 

8. Mass.—^Fisher v. Drew, 141 N.E. 
875, 247 Mass. 178, 30 AL.R. 798. 

9. Del.—Owens v. Bentley, 14 A.2d 
391, 1 Terry 512. 

Ga.—Wallace v. Wallace, 7 S.E. 2d 
604, 606, 61 Ga.App. 789, citing 
Corpus Juris. 

Ill.—Lyons v. Schanbacher, 147 N.E. 
440, 316 Ill. 569. 

Ky.—Hughes v. Hughes, 278 S.W. 

121, 211 Ky. 799. 

30 C.J. p 518 note 77. 

10. Incestuous marriage between 
aunt and nephew.—Incuria v. Incuria, 
280 N.T.S. 716, 155 Misc. 755. 
Validity of marriage see the C.J.S. 

title Marriage §§ 5-41, also 38 

C.J. p 1279 note 47 et seq. 

11. Wash.—State v. McPherson, 130 
P. 481, 72 Wash. 371, Ann.Cas.l914D 
587. 

30 C.J. p 518 note 77 [c]. 

12. Pa.—Knecht v. Knecht, 104 A 
676, 261 Pa. 410. 

13. Va.—Eaton v. Davis, 10 S.E. 2d 
893, 898, 176 Va. 330. 

“It is one of those things which 
cannot be accurately defined. None 
of the attributes of property attaches 
to it. It cannot be sold or otherwise 
transferred. It is not susceptible of 
inheritance or disposition by will. It 
is not an asset in bankruptcy nor is 
it subject to execution or attachment. 
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It is not taxed as income. It is un¬ 
certain in duration, lasting possibly 
a day, a month, or a year or more. 
It ceases entirely upon the death of 
either husband or wife.—Eaton v. 
Davis, supra. 

Contrasted with other obligations 
Husband's obligation to provide 
support for wife is a duty imposed 
by law and hence cannot be classed 
with other obligations which do not 
involve similar duties.—Joel Bailey 
Davis, Inc. v. Poole, 22 S.E.2d 795, 
194 Ga. 824—Green v. Beaumont, 177 
S.E. 572, 179 Ga. 804. 

14. Ga.—^Wallace v. Wallace, 7 S.E. 
2d 604, 61 Ga.App. 789. 

Miss.—Kearney v. Kearney, 174 So. 
59, 178 Miss. 766. 

N.J.—Sobel V. Sobel, 132 A. 603, 99 
N.J.Eq. 376—Levy v. Levy, 9 A.2d 
779, 17 N.J.Misc. 324—Polyckronos 
V. Polyckronos, 8 A.2d 265, 17 N. 
J.Misc. 250—Rich v. Rich, 171 A. 
515, 12 N.J.Misc. 310. 

30 C.J. p 518 note 77. 

15. Mo.—Cotter v. Valentine Coal 
Co., 14 S.W.2d 660, 222 Mo.App. 
1138, certiorari quashed State ex 
rel. Valentine Coal Co. v. Trimble, 
28 S.W.2d 1028, 325 Mo. 277. 

N.J.—Polyckronos v. Polyckronos, 8 
A2d 265, 17 N.J.Misc. 250—Rich v. 
Rich, 171 A. 515, 12 N.J.Misc. 310. 
Pa.—Commonwealth v. Karn, 91 
Pittsb.Leg.J. 63. 

16. Miss.—Fanchier v. Gammill, 124 

50. 365, 155 Miss. 316. 

Mo.—Caldwell v. J. A. Kreis & Sons, 
50 S.W.2d 725, 227 Mo.App. 120. 
N.J.—Levy v. Levy, 9 A.2d 779, 17 
N.J.Misc. 324—Polyckronos v. Po¬ 
lyckronos, 8 A.2d 265, 17 N.J.Misc. 
250—Rich V. Rich, 171 A 515, 12 
N.J.Misc. 310. 

N.Y.—McKaig v. McKaig, 276 N.Y.S. 
829, 154 Misc. 257—Hamlin v. Ham¬ 
lin, 221 N.Y.S. 249, 129 Misc. 263, 
affirmed 227 N.Y.S. 819, 223 App. 
Div. 810, appeal granted 230 N.Y.S. 

51, 224 App.Div. 168. 
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make provision by contract for his wifes support. 
Th an obligation which the wife ordinarily cannot 
waive or releasees and which the husband cannot 
ie permitted to shirkif either by express contract 
with the wife^® or another.^!- 

The obligation is neither a “debt” in the legal 
sense of the word^s nor a property right 2® although 
it has been regarded as a vested right. 

Duh as primary and paramount. As between 
husband and wife the primary obligation to provide 
for the support of the wife rests on the husband - 
although the wife may have others, such as rela¬ 
tives and children, who may be depended on to sup¬ 


port her26 or who may legally be bound to 
for her support.22 As between himself and the pub¬ 
lic the husband is primarily liable for the support 
of his wife.2® 

The duty of a husband to support wife and 
family is paramount to that of paying his debts,- 
but he cannot add to his wife’s estate by his labor 
and thereby increase her estate regard ess o e 
claims of his creditors.^® 

Enforcement of obligation. The obligation o 
the husband to support his wife is enforceable in 
various ways, depending to a large extent on the 
remedies made available by the statutes m particu¬ 
lar jurisdictions.31 For example, the duty may be 


Pa—Commonwealth v. Poirier, 30 

Del.Co. 153. 

R. L— State V. Downing, 175 A. 248, 

S. Dt-Mu4hy V. Murphy. 228 N.W. 
464 56 S.I>. 355. 

^’ash.—Haakenson v. Coldiron, 70 P. 

2d 294. 190 Wash. 627. 

30 C.J. P 517 note 54. 

17 . Ill.—Ehlers v. Ehlers, 259 Ill- 

Separation agreements see infra §§ 
591-607. 

Husband’s agreement to make stip- 
■nlated weekly payment to wife for 
maintenance and support m con^d- 
eration of release of inchoate dower 
rights of wife in certain property 
was not invalid as attempting to re¬ 
lieve husband of liability to support 
wife.—Brooklyn Trust Co. v. Lester, 
267 N.T.S. 827, 239 APP-Div. 422. 

18. Ariz.—^Williams v. Williams, 243 
P. 402, 29 Ariz. 538. 

;^o._Cotter V. Valentine Coal Co., 14 

S.W.2d 660, 232 Mo.App. 1138, cer¬ 
tiorari quashed State ex rel. 
tine Coal Co. v. Trimble. 28 S.W.2d 

1028, 325 Mo. 277. ^ -rr. 

—Goldman v. Goldman, 26 N.E 
2d 265, 282 N.Y. 296, affirming 12 
NTS 2d 590, 257 App-Div. 824, 

appeal denied 13 N.T.S.2d 960. 257 

App.Div. 961. 1 ./! a 

Tenn.— McAdams v. McAdams, 146 b- 
W.2d 140, 177 Tenn. 67. 


Contracts modifying marital obliga¬ 
tions as against public policy see 
Contracts § 233. 

Marriage settlements see infra §§ 
75-118. 

Separation agreements see mira ss 
5*91-607. 

'Agreement invalid 
Uyis—In re Cortte’s Estate, -83 N. 
W. 336, 230 Wis. 103. 

Antenuptial agreement not to de¬ 
mand support from husband is in¬ 
valid. 1 ft c XT 

Mass.—French v. McAnarney, 195^- 
B. 714, 290 Mass. 544, 98 A.L.R. 530. 
N.Y.—Kershner v. Kershne^ 

S. 501, 244 App.Div. 34, affirmed -00 
N.E, 43, 269 N.Y. 655. 


19. Ill.—Van Koten v. Van Koten. 
154 N.E. 146, 323 HI. 323, 50 A.L.R. 
347. 

N.Y.—^Horton v. Horton, 40 N.Y.S.2d 
297. 

Tenn.—Hobbs v. Hobbs, 162 S.W.2d 
394, 397, citing Corpus Juris—Mc¬ 
Adams V. McAdams, 146 S.W.2d 
140, 177 Tenn. 67. 

20. Ala.—Cragford Bank v. Cum¬ 
mings, 113 So. 243, 216 Ala. 377. 

N.T.—Garlock v. Garlock, 118 N.E.2d 
521, 279 N.Y. 337. 120 A.L.R. 1331, 
reversing 5 N.Y.S.2d 619, 255 App. 
Div. 88, reargument denied 7 N.Y.S. 
2d 232, 255 App.Div. 752. 

UO C.J. p 517 note 56. 


21. Even if wife’s mother agreed to 
care for sick wife, husband was not 
thereby relieved of obligation, under 
Civ.Code 1910 § 2996, to suPP°rt 
maintain her.—Akin v. Akin. 135 S.E. 
402, 163 Ga. 18 

22. Miss.—Fanchier v. Gammill, 124 
So. 365, 155 Miss. 316. 

NT.—Romaine v. Chauncey, 29 N.E. 
826, 129 N.T. 566. 26 Am S.R. 544, 
14 LR-A 712, affirming lo N.i£.&. 
198 . 60 Hun 477. 21 N.T.Civ.Proc. 
76 

_In re Moorehead’s Estate, 137 A. 

802 289 Pa. 542, 52 A.L.R. 1251 
Commonwealth v. Peterson 13 Pa. 
Dist. & Co. 673. 44 York Leg^Rec. 
73. modified on other grounds Com¬ 
monwealth V. Peterson, 100 Pa.Su¬ 
per. 600—Commonwealth v. Poirier, 

30 Del.Co. 153. 

Debt within constitutional prohibition 
against imprisonment for debt see 
Constitutional Law § 204 a. 


>j.Y. —^Anonymous v. Anonymous, 22 
N.Y.S.2d 432. 

30 C.J. P 518 note 66. 

26. Ala.—^Ex parte Dunlap, 96 So. 
441. 209 Ala. 453. 

Pact that husband intends to re¬ 
lieve himself of all responsibility and 
to devolve the performance of the 
duty wholly on another cannot be 
supposed, unless circumstances clear¬ 
ly require such conclusion.—Brook¬ 
lyn Trust Co. V. Lester, 267 N.Y. - 
827, 239 App.Div. 422. 

27. Eegal obligation of daughter to 
afford support to a needy mother is 
secondary to the primary obliga¬ 
tion of a husband.—Jenkins v. Jen¬ 
kins. 40 N.T.S.2d 173. 

liability of wife’s mother is sec- 
ondary to the duty of the Husband. 

_Anonymous v. Anonymous, -2 N.x. 

S.2d 432. 

28. N.Y.—Jacobs v. Jacobs, 297 N.Y. 

S 642, 163 Misc. 98—Houg v. Houg, 
289 N.Y.S. 27, 159 Misc. 894—Mc¬ 
Neill v. McNeill, 35 N.Y.S.2d 585. 
Notwithstanding her agreement to 

accept stipulated amount in consider¬ 
ation for release of husband s lia¬ 
bility, husband remains liable to 
state for support of wife during hus¬ 
band's life to extent of preventing 
her from becoming burden to 
—In re Tierney's Estate. 266 N.Y.S. 
51, 148 Misc. 378. 

29 . Ky.— Faulkner v. Jennings, 11 
Ky.Op. 399. 

30 . Ky.—Mathews v. Murphy, 5 Ky. 
Op. 131. 


23 . va.—Eaton v. Davis, 10 S.E.2d 
893, 176 Va. 330. 

24. Miss.—Kearney v. Kearney, 174 
So. 59, 178 Miss. 766. 

25. Conn.—Bohun v. Kinasz, 200 A. 
1015, 124 Conn. 543. 

Md.—Roberts v. Roberts, 154 A. 95, 
160 Md. 513. 


31. Miss.— Fanchier v. Gammill, 124 
So. 365, 155 Miss. 316. 

Y —Rochester General Hospital v. 
‘ingstrum, 298 N.T.S. 603, 164 Misc. 
148 reversed on other grounds 13 
' N.Y.S.2d 792. 171 Misc. 288. 

Okl.— Branson v. Branson, 123 P.2d 
643 190 Okl. 347 —Williams v. Wil¬ 
liams. 229 P. 797, 103 OkL 194. 
Pa.— Commonwealth v. Karn, 91 
Pittsb.Leg.J. 63. 
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enforced in an action by a creditor for necessaries 
furnished to the wife, see infra §§ 50-62, or in a 
suit for separate maintenance, see infra §§ 608-629, 
or, as shown infra §§ 643-648, the husband, convict¬ 
ed of abandonment, may be ordered to make peri¬ 
odical payments to his wife. The liability of the 
husband under a separation agreement is discussed 
infra §§ 591-607. Alimony in suits for divorce, ab¬ 
solute or limited, is discussed in Divorce §§ 202- 
290. Failure of the husband to support his wife 
and family as disorderly conduct is considered in 
Disorderly Conduct § 1 b (3) (a); and the hus¬ 
band’s failure as constituting vagrancy in the C.J.S. 
title Vagrancy § 2, also 66 C.J. p 402 note 68 et 
seq. Support of paupers is considered in the C.J.S. 
title Paupers §§ 59-80, also 48 C.J. p 508 note 85 et 
seq. 

b. Effect of Statutes 

The married women's acts do not affect the common- 
law obligation of the husband to support his wife, and 
statutes imposing a duty of support or making nonsup¬ 
port a crime are declaratory of the common law and 
afford a remedy for the enforcement of the obligation. 

Statutes providing that the husband must support 
himself and wife out of his property or by his labor 
are merely declaratory of the common-law duty of 
the husband, 32 and the common-law liability of a 
husband to support his wife cannot be extended by 
implication from statutes relating to the support of 
other -persons.ss Statutes making the nonsupport 
of a wife by the husband a felony or misdemeanor 
are construed as providing only a means of enforc¬ 


ing, and not as adding to, the common-law obliga¬ 
tion of the husband.34 They do not change the law 
as to his civil liability to furnish reasonable sup¬ 
port. 3 5 

The common-law duty of a husband to support 
his family has not been changed by legislation re¬ 
lating to married women.36 Some statutes, while 
creating under certain circumstances a secondary 
liability against the separate estate of the wife, pre¬ 
serve the common-law liability of the husband for 
the support of the family.37 a statute providing 
that either or both husband and wife may be held 
liable for family expenses is intended for the pro¬ 
tection of creditors only and does not change the 
rule of the common law that the husband is charged 
with the duty of supporting his wife and familj’.SS 

c. OommencemeiLt aaid Duration of Obligation 

(1) In general 

(2) Effect of separation 

(3) Effect of matrimonial offense by 

wife; divorce 

(1) In General 

The husband's obligation to support his wife at¬ 
taches at the Inception of the marriage and ordinarily 
continues as long as the relationship of husband and 
wife exists. 

The duty of the husband to support his wife at¬ 
taches the moment the marital relation is assumed.^® 
It is a continuing obligations^ and ordinarily re¬ 
mains as long as the relationship of husband and 
wife exists,^^ although, as shown infra subdivisions 


32. Ohio.—Humphrey v. Huff, 35 
Ohio Cir.Ct. 117, 3 Ohio App. 111. 

OkL—Sodowsky v. Sodowsky, 152 P. 
390, 51 Okl. 6S9. 

Declaratory of principle of ttniversal 
law 

Statute requiring husband to pro¬ 
vide wife with whatever is required 
for convenience of life is merely de¬ 
claratory of a principle of universal 
law as old as the dawn of creation 
and founded on the law of nature.— 
Schaeffer v. Trascher, 115 So. 575, 
165 La. 315, reversing 7 La.App. 696. 

Statute authorizing domestic re¬ 
lations court to order support of wife 
or child or both as justice requires, 
having due regard to circumstances 
of respective parties, is an affirma¬ 
tion of the primary obligation of the 
husband.—Szilagyi v. Szilagyi, 11 N. 
T.S.2d 469, 170 Misc. 1009, affirmed 
15 N.Y.S.2d 107, 257 App.Div. 630. 

33. Wis.—Richardson v. Stuesser, 
103 N.W. 261, 125 Wis. 66, 69 L.R. 
A. 829, 4 Ann.Cas. 784. 

34. Colo.—^Kilpatrick v. People, 170 
P. 95$, 64 Colo. 209. 


35. Colo.—Poole V. People, 52 P. 
1025, 24 Colo. 510, 65 Am.S.R. 245. 

30 C.J. p 518 note 72. 

Prosecution for criminal abandon- 
ment does not affect husband’s civil 
liability for support of family.— 
Crossley v. State. 145 So. 170, 25 Ala. 
App. 284. 

36. Mass.—French v. McAnarney, 
195 N.E. 714, 290 Mass. 544, 98 
A.L.R. 530. 

Miss.—Galtney v. Wood, 115 So. 117, 
149 Miss. 56. 

N.J.—Rich V. Rich, 171 A. 515, 12 
N.J.Misc. 310. 

N.Y.—Jackson v. Frey, 248 N.Y.S. 
669, 139 Misc. 92—In re Bubb’s 
Ex’rs, 229 N.Y.S. 567, 132 Misc. 61. 
Pa.—In re Application of Navitsky, 5 
Sch.Reg. 7, 8 Som.Leg.J. 398. 

30 C.J. p 518 note 73. 

37. Pa.—Clothier v. Wolff, 66 Pa. 
Super. 328. 

38. Minn.—Kosanke v. Kosanke, 162 
N.W. 1060, 137 Minn. 115. 

Or.—Taylor v. Taylor, 103 P. 524, 54 
Or. 560. 


39. Cal.—Remondino v. Remondino, 
106 P.2d 437, 41 Cal.App.2d 208. 

30 C.J. p 518 note 78. 

40. Cal.—Clark v. Clark, 264 P. 761, 
203 Cal. 441—Remondino v. Remon¬ 
dino, 106 P.2d 437, 41 Cal.App.2d 
208. 

N.Y.—Rochester General Hospital v. 
Ingstrum, 13 N.Y.S.2d 792, 171 

Misc. 288, reversing 298 N.Y.S. 603, 
164 Misc. 148. 

Okl.—Goodart v. State, 88 P.2d 911, 
65 OkLCr. 472. 

30 C.J. p 518 note 79. 

Itaches 

The right to support is not lost by 
laches.—Commonwealth ex rel. Shea- 
rod V. Sheared, 44 Pa.Dist. & Co. 361. 

41. Conn.—State v. Kelly, 125 A. 95, 
100 Conn. 727. 

D.C.—Carey v. Carey, 8 App.D.C. 528. 
Ga.—Hayes v. Hayes, 15 S.E.2d 626, 
65 Ga.App. 222, transferred, see H 
S.E.2d 764, 191 Ga. 237—Wallace v. 
Wallace, 7 S.E.2d 604, 61 Ga.App. 
789. 

La.—Grisamore v. Grisamore, 186 So. 

98, 191 La. 770—Brouilette v. Mal- 
i let, 157 So. 594. 180 La. 787. 
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(■7) (3) of this section, the commission of a mat¬ 
rimonial offense by the wife or her abandonment 
without justifiable cause may operate to suspend 
or terminate the husband’s obligation. 

Death of the husband ordinarily terminates the 
obligation of the husband to support his wife,42 un- 
less\e makes some provision to the contrary, al¬ 
though, as shown in Executors and Administrators 
§§ 323-366, the wife may receive an allowance out 
of the husband’s estate. 


(2) Effect of Separation 

The husband ordinarily Is not obligated to support 
his wife away from the marital home unless he has con- 
«nted to separation or he has been guilty of such mis- 
conduct as justifies her in living apart. 

It has been stated generally in some cases that a 
separation does not absolve the husband from the 
duty of supporting his wife;44 but the correct rule 
seems to be that it is the duty of the husband to 


support his wife at the matrimonial domicile, 
while they are living together as husband and 
wife;46 and it is his right to require^her to receive 
the support in his home as his wife,'^^ unless he has 
lost that right by his conduct.*^® The husband is 
not bound to support the wife away from his 
home,even though such home may be disagreea¬ 
ble to her,unless he has turned her out of doors®^ 
or unless, as shown infra this subdivision, notes 53- 
55, he has been guilty of such conduct as to justify 
her in leaving him. The husband’s obligation to 
maintain and care for his wife remains if their sep¬ 
aration is due to her mental disorder.52 

Faidt of husband. After separation the husband 
is bound to support his wife where the separation 
did not result from her fault,53 where he has left 
her without cause or without her fault,or where 
she has separated from him under circumstances 
justifying her in doing so.55 


N.J.— Rich V. Rich, 171 A. 515, 12 N. 
J.Misc. 310. 

Tsj y_In re Rechtschaffen’s Estate, 

* 'l6 NE.2d 357, 278 N.T. 336. revers¬ 
ing 300 N.T.S. 1005, 252 App.Div. 
853, affirming 294 N.T.S. 604, 162 
Misc. 374, motion denied 1 N.T.S. 
2d 652, 253 App.Div. 718—People v. 
Jansen, 191 N.B. 17, 264 N.T. 364, 
reversing City of New Tork v. Jan¬ 
sen, 268 N.T.S. 542, 150 Misc. 268 

_people V. Schenkel, 179 N.E. 474, 

258 N.T. 224, affirming 252 N.T.S. j 
415 140 Misc. 843 —Williams v. 

Williams, 25 N.T.S.2d 940, 261 App. 
Div. 470, affirmed 40 N.E.2d 1017, 
287 N.T. 799—Kastner v. Kastner, 

7 N.T.S.2d 282, 169 Misc. 259— 
Anonymous v. Anonymous, 22 N.T. 
S.2d 432— Anonymous v. Anony¬ 
mous, 19 N.T.S-2d 953. 

42 . ^r.H.—Robertson v. Brewer, 190 
A. 709, 88 N.H. 455. 

N.T.—Brooklyn Trust Co. v. Lester, 
267 N.T.S. 827, 239 App.Div. 422 
—Murphy v. Murphy, 236 N.T.S. 
132, 134 Misc. 590. 

Va.—Eaton v. Davis, ID S.E.2d 893, 
176 Va. 330. 

Except during his lifetime, husband 
cannot be compelled to support wife. 
—In re Kiltz’s Will, 211 N.T.S. 450, 
125 Misc. 475. 

43. N.T.—Brooklyn Trust Co. v. Les¬ 
ter, 267 N.T.S. 827, 239 App.Div. 
422—In re Stableford's Estate, 20 
N.T.S.2d 615, 174 Misc. 284. 

Right to support under separation 
agreement after husband’s death 
see infra § 603. 

44. S.C.—Brookland Bank’s Appeal, 
100 S.E. 156, 112 S.C. 400. 

Utah.—Stevenson v. Stevenson, 190 
P. 776, 56 Utah 289. 

30 C.J. p 518 note 85. 

Right of wife to allowance for sep¬ 


arate maintenance see infra §§ 608- 
629. 

45, Ala.—Rearden v. Rearden, 97 So. 
138, 210 Ala 129—State v. Caylor, 
111 So. 195, 21 AlaApp. 627. 

N.T.—Sturm v. Sturm, 141 N.T.S. 61, 

80 Misc. 277. 

R. L—Burns v. Burns, 145 A. 445, 447, 
50 R.I. 129, quoting Corpus Juris. 

30 C.J. P 519 note 87. 

Wife could gain no greater rights 
by separation than she enjoyed dur¬ 
ing cohabitation.—Krieger v. Krieger, 
296 N.T.S. 261, 162 Misc. 930. 

46, Miss.—Maxey v. Maxey, 120 So. 
179, 152 Miss. 454. 

30 C.J. P 519 note 88. 

47, N.T.—Winburn v. Winburn, 192 
N.T.S, 280, 200 App.Div. 26. 

S. C.—State V. Lancaster, 133 S.E. 824, 
135 S.C. 412. 

30 C.J. P 519 note 89. 

48, Ala— Rearden v. Bearden, 97 So. 
138, 210 Ala. 129. 

N.J.—Barefoot v. Barefoot, 93 A. 192, 
83 N.J.Eq. 685. 

Tex.—Miller v. Stine, Civ.App., 99 
S.W.2d 397. 

48, Miss.—Coffee v. Coffee, 111 So. 
377, 145 Miss. 872. 

N.T.—In re Bare’s Estate, 31 N.T.S. 
' 2 d 139, 177 Misc. 578—In re Wag¬ 
ner, 20 N,T.S.2d 470, 174 Misc. 203 
—People V. Dimitry, 297 N.T.S. 
1002, 163 Misc. 279. 

30 C.J. p 519 note 91. 

50 , N.T.—People v. Schenkel, 179 
N.E. 474, 258 N.T. 224, affirming 
252* N.T.S, 415, 140 Misc. 843— 
In re Wagner, 20 N.T.S.2d 470, 174 
Misc. 203—In re Roessler’s Estate, 
12 N.T.S.2d 572, 171 Misc. 306— 
Martin v. Martin, 32 N.T.S. 2d 860. 

51. Pa.—Commonwealth v. Griffis, 
160 A. 160, 104 PaSuper. 453. 


S.C.—Shaw V. Shaw, 115 S.E. 322, 122 
S.C. 386. 

52. Md.—Short v. Short, 135 A. 176, 
151 Md. 444. 

Duty of husband to support insane 
wife see the C.J.S. title Insane 
Persons § 73, also 32 C.J. p 686 
note 61 et seq. 

53. Colo.—Bauer v. Abrahams, 216 P. 
259, 73 Colo. 509. 

—Peterson v. John Morrell & Co., 
270 N.W. 651, 65 S.D. 76. 

30 C.J. p 519 note 95. 

54. N.T.—Jacobs v. Jacobs, 297 N.T. 

S. 642, 163 Misc. 98. 

Ohio.—Coleman v. Coleman, 175 N.E. 

38, 37 Ohio App. 474. 

Pa. —Gustafson v. Gustafson, 6 Pa. 
Dist. & Co. 680, 73 Pittsb.Leg.J. 
535. 

30 C.J. P 519 note 96. 

Obligration. of father to reimburse 
sons for constributions to support of 
mother whom it is claimed father 
abandoned was dependent on show¬ 
ing that father actually abandoned 
mother.—In re Roessler's Estate, 12 
N.T.S.2d 572, 171 Misc. 306. 

55. Idaho.—Stephens v. Stephens, 24 
P.2d 52, 53 Idaho 427. 

Kan.— Wohlfort v. Wohlfort, 225 P. 

746, 116 Kan. 154, 40 A.L.R. 538. 
Pa.—Commonwealth v. Goldstein, 160 
A. 158, 105 Pa.Super. 194. 

Tex.—Scott v. Fort Worth Nat. Bank, 
Civ.App., 125 S.W.2d 356, error dis¬ 
missed. 

Va.—Hughes v. Hughes. 4 S.E.2d 402, 
173 Va. 293. 

30 C.J. P 519 note 97. 

Separation agreement as showing 
justification 

A separation agreement between 
husband and wife is not evidence 
that the wife had cause for leaving 
the husband, entlUing her to support 
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Fault of wife. The husband is not bound to sup¬ 
port the wife during a separation due to her fault, 
or where the separation is justified because of her 
conduct.S^ The husband is not required to contrib¬ 
ute to the support of his wife where without just 
cause she leaves him or refuses to live with him,®^ 
even though her refusal has not been for the time 
required by statute to constitute desertion,^9 al¬ 
though, under certain statutes or in certain proceed¬ 
ings, abandonment by the wife does not absolve the 
husband of his obligation if the wife is, or is likely 
to become, a public charge.®^ If the wife is guilty 
of such conduct as entitles the husband to a di¬ 
vorce, he may leave her and refuse to support;®^ 
and some courts hold generally that the wife must 
be guilty of such a matrimonial offense as to entitle 
the husband to a divorce in order to relieve the hus¬ 
band, on separation from the wife, from the obli¬ 


gation to support.®^ 

Fault of both spouses. Where the separation oc¬ 
curs from the substantially common fault of hus¬ 
band and wife, and from differences for which both 
are substantially responsible, the husband is not re¬ 
lieved of his duty to support her.®^ 

Separation by mutual agreement. The duty of the 
husband to support his wife ordinarily continues 
where the parties are living separate and apart by 
consent or agreement,®^ except in jurisdictions 
where it is expressly provided by statute that the 
husband is not liable for the support of his v,ufe 
when she is living separate from him by agree¬ 
ment, unless such support is stipulated in the agree¬ 
ment.®® The wife may forfeit her right to support 
if she declines to return to him at his request.®® 

Offer to return or resume cohabitation. The hus- 


by the husband elsewhere than at his 
home.—^Winburn v. Winburn, 192 N. 
Y.S. 2SO, 200 App.Div. 26. 

56. Conn.—State v. Newman, 98 A. 
346. 91 Conn. 6, 3 A.L.R. 103. 

30 C.J. P 519 note 1. 

57 . jsr.T.—Pearson v. Pearson, 173 
N.Y.S. 563, 104 Misc. 675. reversed 
on other grounds 176 N.Y.S. 626, 
187 App.Div. 645, affirmed 129 N.B. 
349, 230 N.Y. 141. 

30 C.J. p 519 note 2. 

58. Ala.—Rearden v. Bearden, 97 So. 
138, 210 Ala. 129. 

Ark.—Bonner v. Bonner, 166 S.W.2d 
254. 

Cal.—McDaniel v. McDaniel, 25 P.2d 
843, 134 Cal.App. 597. 

Colo.—Sholes V. Sholes, 209 P. 1046, 
72 Colo. 175. 

Conn.—Alexander v. Alexander, 139 
A. 685, 107 Conn. 101. 

Ca.—^Hudson v, Hudson, 5 S.E.2d 912, 
189 Ga. 410. 

Ind.—Jelicic v. Vermillion Coal Co., 

144 N.B. 38, 81 Ind.App. 675—Brown 

V. Templeton Coal Co., 137 N.B. 724, 
79 Ind.App. 244. 

Mo.—Audrain County v. Muir, 249 S. 

W. 383, 297 Mo. 499—Hess v. Hess, 
113 S.W.2d 139, 232 Mo.App. 825. 

Mont.—Damm v. Damm, 266 P. 410, 
82 Mont. 239. 

N.Y.—In re Cornell, 268 N.Y.S. 220, 
240 App.Div. 996—Rochester Gen¬ 
eral Hospital V. Ingstrum, 13 N.Y. 
S.2d 792, 171 Misc. 288, reversing 
298 N.Y.S. 603, 164 Misc. 148— 
Maxwell v. Maxwell, 7 N.Y.S.2d 
991, 169 Misc. 431, affirmed 9 N.Y. 
S.2d 572, 256 App.Div. 809. 

Pa.—In re Barger, 18 Pa,Dist. & Co. 
658. 

R.I.—State v. Downing, 175 A. 248, 
54 R.I. 455—Prosser v. Prosser, 150 
A. 754, 51 R.I. 58—Burns v. Bums, 

145 A. 445, 50 R.I. 129—Rostron 
v. Rostron, 142 A. 162, 49 R.I. 292. 


S.C.—State V. Bagwell, 118 S.E. 767, 
125 S.C. 401. 

Va.—Mihalcoe v. Holub, 107 S.E. 704, 
130 Va. 425. 

Wis.—Nowack v. Nowack, 293 N.W. 
916, 235 Wis. 620—Gray v. Gray, 
287 N.W. 70S, 232 Wis. 400. 

30 C.J. p 519 note 3. 

Wliere wife refuses to accompany 
husband to new home which he has 
established, husband’s obligation to 
support her becomes dormant and 
wife cannot call on him to perform 
such obligation.—In re Roessler’s Es¬ 
tate, 12 N.Y.S.2d 572, 171 Misc. 306. 

Wife’s refusal to join husband 
in another state released him from 
duty to afford her separate main¬ 
tenance.—Boyett V. Boyett, 119 So. 
299, 152 Miss. 201. 

59. Iowa.—State v. Hill, 142 N.W. 
231, 161 Iowa 279. 

GO. N.Y.—Jones v. Jones, 292 N.Y.S. 
221, 161 Misc. 660. 

61. Iowa.—State v. Hill, 142 N.W. 
231, 161 Iowa 279. 

62. N.J.—Irwin v. Irwin, 102 A. 440, 
88 N.J.Eq. 139, affirmed 103 A. 1052, 
88 N.J.Eq. 596. 

30 C.J. p 519 note 6. 

63. Mo.—Schultz V. Great Atlantic 
& Pacific Tea Co., 56 S.W.2d 126, 
128, 331 Mo. 616, citing Corpus 
Juris—Delfelder v. Norton Bros. 
Const. Co., 98 S.W.2d 127, 129, 231 
Mo.App. 296, citing Corpus Juris. 

30 C.J. p 519 note 7. 

64. Fla.—Hagen v. Viney, 169 So. 
391, 124 Fla. 747. 

Mass.—French v. McAnarney, 195 N. 
E. 714, 290 Mass. 544, 98 A.L.R. 
530. 

Mo.—Schulz V. Great Atlantic & Pa¬ 
cific Tea Co., 56 S.W.2d 126, 128, 
331 Mo. 616, citing Corpus Juris— 
Cotter V. Valentine Coal Co., 14 S. 
W.2d 660, 663, 222 Mo.App. 1138, 
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citing Corpus Juris, and certiorari 
quashed State ex rel. Valentine 
Coal Co. V. Trimble, 28 S.W.2d 1028, 
325 Mo. 277. 

N.J.—Richman v. Richman, 18 A2(i 
403, 129 N.J.Eq. 114. 

Pa—In re Harper, 135 A. 617, 288 
Pa 52—In re Application of Navit- 
sky, 5 Sch.Reg. 7, 8 Som.Leg.J. 398. 
30 C.J. p 519 note 8. 

Separation agreements see infra §§■ 
591-607. 

Husband’s consent is equivalent to 
making choice of other domicile for 
purpose of support.—Miller v. Stine, 
Tex.Civ.App., 99 S.W.2d 397. 

In New York 

(1) The obligation of a husband to 
support his wife does not cease mere¬ 
ly by an agreement to live separate¬ 
ly, in absence of agreement or ar¬ 
rangement that such obligation shall 
cease.—^Rochester General Hospital v. 
Ingstrum, 13 N.Y.S.2d 792, 171 Misc. 
288, reversing 298 N.Y.S. 603, 164 
Misc. 148. 

(2) Law respecting nonliability of 
husband for wife’s support includes 
a separation by mutual consent 
where there is no implication from 
the demonstrated facts that wife an¬ 
ticipated future support from hus¬ 
band.—Manufacturers Trust Co. v. 
Gray, 16 N.E.2d 373, 278 N.Y. 380, 
117 A.L.R. 1176, modifying 297 N.Y.S. 
184, 251 App.Div. 482, motion granted 
298 N.Y.S. 1020, 252 App.Div. 756, 
motion denied 14 N.E.2d 182, 377 N. 
Y. 600—In re Roessler’s Estate, 12 
N.Y.S.2d 572, 171 Misc. 306. 

65. Cal.—McKee v. Cunningham, 84 
P. 260, 2 Cal.App. 684. 

66. Mo.—Brady v. Brady, App., 71 
S.W.2d 42—Cotter v. Valentine, 14 
S.W.2d 660, 222 Mo.App. 1138, cer¬ 
tiorari quashed State ex rel. Val¬ 
entine Coal Co. V. Trimble, 28 S.W- 
2d 1028, 325 Mo. 277. 
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band may be obligated to support his wife where 
she offers to return, at least where she is not guilty 
of a matrimonial offense entitling him to a decree 
of divorce.®'^ A wife who is living apart from her 
husband and who has lost the right to maintain an 
action for judicial separation can reinstate herself 
to the right of maintenance and support only by of¬ 
fering to resume her wifely duties.®* Under stat¬ 
utes expressly providing that a husband, abandoned 
by his wife, is not liable for her support until she 
offers to return, unless she was justified by his mis¬ 
conduct in abandoning him, where a wife abandons 
her husband and his home without justification, he 
is not required to solicit her return; it is her duty 
to offer to return, and until she does so, no obliga¬ 
tion of support rests on the husband.®* 

(3) Effect of■ Matrimonial Offense by Wife; 

Divorce 


The wife’s commission of a matrimonial offense, such 
as adultery, usually relieves the husband of the obliga¬ 
tion to support her, and his duty to provide for her 
ordinarily terminates on the rendition of a decree of d 
vorce unless the decree otherwise provides. 


While the obligation of a husband to support and 
maintain his wife obtains while she properly de¬ 
means herself as a wife and companion,’* the right 
of the wife to be supported by her husband may be 
defeated by the commission of some overt act in¬ 
consistent with her duty as a wife.^i In some ju¬ 
risdictions the husband is not relieved of the obli¬ 
gation unless the wife is guilty of a matrimonial of¬ 
fense which constitutes a ground for divorce,7- al- 
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though the husband, having cause for divorce, need 
not sue in order to free himself from the duty to 
support.73 However, under certain statutes, the 
husband may be compelled to support his wife, not¬ 
withstanding her misconduct, if she is, or is likely 
to become, a public charge.74 

Adultery of the wife usually relieves the husband 
from the obligation to support her, at least where 
adultery constitutes a ground for divorce^® and the 
offense has not been condoned and the husband 
need not divorce his wife for adultery in order to 
free himself of the obligation.77 The wife forfeits 
her right to support where she lives in adultery 
after leaving her husband, even for a justifiable 
cause.73 However, the husband’s obligation contin¬ 
ues where he connives at, or consents to, his wife s 
adultery,*^® although it has been held that the wife s 
adultery relieves the husband of his duty, notwith¬ 
standing that he is also guilty of adultery.s® 

Frequent quarrels between husband and wife do 
not relieve him of the obligation to support her.^t 
The law does not recognize violent temper or vio¬ 
lent and unreasonable acts on the part of the wife 
as relieving the husband from performance of his 
duty.32 

Divorce or pendency of suit. The institution of a 
suit for divorce does not terminate the husband’s 
obligation to support his wife,33 and, as shown in 
Divorce §§ 205-215, the wife may, in a proper case, 
be awarded temporary alimony. The husband’s ob¬ 
ligation ceases on the rendition of a decree of di- 


67, Ill.—Garvy v. Garvy, 33 N,E.2d 
8S2, 310 IlLApp. 169. 

68, N.T.—Sturm v. Sturm, 141 N.Y. 
S. 61, 80 Misc. 277. 

R.I.—Burns v. Burns, 145 A. 445, 447, 
50 R.I. 129, quoting Corpus Juris. 

69, Cal.—Kessler v. Kessler, 83 P. 
257, 2 Cal.App. 509. 

TO. Mo.—Rutledge v. Rutledge, 119 
S.W. 489, 177 Mo.App. 469. 

71 . Ill.—M. Martin Polokow Corpora¬ 
tion V. Industrial Commission, 168 
N.E. 271, 336 Ill. 395. 

X.T.—People v. Schenkel, 179 N.E. 
474, 258 N.T. 224, affirming 252 N. 
T S. 415, 140 Misc. 843—In re 

Bare’s Estate, 31 N.Y.S.2d 139, 177 
Misc. 578—In re Wagner, 20 N.Y.S. 
2d 470, 174 Misc. 203—Murphy v. 
Murphy, 236 N.Y.S. 132, 134 Misc. 
590. 

30 C.J. p 519 note 17. 

Effect of separation by wife see su¬ 
pra subdivision c (2) of this sec¬ 
tion. 

72. Pa.—Commonwealth ex rel. 
Sheared v. Sheared, 44 Pa.Dist. & 
Co. 361—Commonwealth v. Min- 
nich, 6 Sch.Reg. 32. 


W.Va.—State v. May, 160 S.E. 918, 
111 W.Va. 118. 

30 C.J. P 519 note 6. 

73. Xu New Jersey 

(1) The rule of the text obtains. 
Piper V. Piper, 176 A. 345, 13 N.J. 
Misc. 68. 

(2) However, a contrary rule has 
also been stated.—Rich v. Rich, 171 
A. 515, 12 N.J.Misc. 310. 

74. N.Y.—Jones v. Jones, 292 N.Y.S. 
221, 161 Misc. 660. 

75. Ill.—M. Martin Polokow Corpo¬ 
ration v. Industrial Commission, 
168 N.E. 271, 336 Ill. 395. 

Mo—^Webster v. Boyle-Pryor Const. 
Co., App., 144 S.W.2d 828, 830, cit¬ 
ing Corpus Juris. 

Y.—In re Bingham’s Estate, 36 N. 
’Y.S.2d 584, 178 Misc. 801, affirmed 
39 N.Y.S.2d 756, 265 App.Div. 463, 
appeal denied 41 N.Y.S.2d 180, 266 
App.Div. 669—In re Bare’s Estate, 
31 N.Y.S.2d 139, 177 Misc. 578— 
Taylor v. Taylor, 26 N.Y.S.2d 711. 
Pa.—Commonwealth v. Minnich, 6 
Sch.Reg. 32. 

30 C.J. P 619 note 18. 
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76. N.Y.—Gould v. Gould, 194 N.Y. 
S. 742, 201 App.Div. 674. 

77. In New Jersey 

(1) The rule of the text obtains.— 
Piper V. Piper, 176 A. 345, 13 N.J. 
Misc. 68. 

(2) However, the contrary has been 
also stated.—Rich v. Rich, 171 A. 515, 
12 N.J.Misc. 310. 

73. Mo.—^Webster v. Boyle-Pryor 
Const. Co., App., 144 S.W.2d 828. 

79. Mo.—^Webster v. Boyle-Pryor 
Const. Co., supra. 

N.H.—Ferren v. Moore, 59 N.H. 106. 
iq-.j_White V. White, 100 A. 235, 

87 N.J.Eq. 354. 

®0. N.J.—Piper v. Piper, 176 A. 345, 
13 N.J.Misc. 68. 

30 C.J. P 519 note 19. 

81. N.J.—Irwin v. Irwin, 102 A. 440, 

88 N.J.Eq. 139, affirmed 103 A. 1052, 
88 N.J.Eq. 596. 

82. D.C.—Carey v. Carey, 8 App.D.C. 
528. 

83. N.Y.—Mayper v. Harlan, 210 N. 
Y.S. 257, 125 Misc. 123. 
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vorce or separation, except as otherwise provided 
in the decree.^^ The fact that a court has refused 
a divorce is not conclusive that the obligation of the 
husband to support his wife remains in full force,^® 
although the obligation of the husband may contin¬ 
ue after his suit for divorce is dismissed on a find¬ 
ing that the wife was free from fault.^® 

d. Extent of Duty 

The husband is required to furnish his wife such 
support as is reasonable, considering his earning ability, 
means, situation, and condition in life. 

The support that the law requires the husband to 
furnish is such as is reasonable, considering his 
earning ability, means, situation, and condition in 
life.S7 Depending on the means, ability, social po¬ 
sition, and circumstances of the spouses, the hus¬ 


band must furnish his wife with such necessaries 
as are deemed essential to health and comfort,88 
including suitable clothing^^ and medical attend¬ 
ance,^^ and he is under a duty to pay burial expens- 
es.^^ 

The fact that the husband is at present without 
means or is destitute does not discharge him from 
the duty to support his wife,^^ although it may be 
some excuse for a present failure.^S Xhe general 
duty of future maintenance is not dependent on the 
husband's ownership of property, or entirely on the 
fact of current earnings, but rather on his ability 
to earn, and the probability of his being able to earn 
the support demanded.^^ While the husband's in¬ 
come is the primary fund to which to look for the 
support of the wife,95 his obligation is not limited 
to his actual income.^® 


84- N.T.—People v. Schenkel, 179 N. . 
E. 474, 258 N.T. 224. affirming 252 
N.Y.S. 415, 140 Misc. S43. 

30 C.J. P 51S note 77 [d]. 

Permanent alimony in suits for di¬ 
vorce see Divorce §§ 228—240. 

85- N.T.—Hawkins v. Hawkins, 86 
N.E. 468. 193 N.T. 409, 127 Am.S.R. 
979, 19 L.Il.A.,N.S., 468, 15 Ann.Cas. 
371. 

86. N.Y.—Kennard v. Kennard, 15 
N.T.S.2<1 480, 258 App.Div. 47. 

87. Ala.—Joyner v. McMurphy, 163 
’So. 533, 26 Ala.App. 549. 

Ark.—Pledger v. Pledger, 135 S.W.2d 
851, 199 Ark. 604. 

Cal.—Davis v. Davis, 224 P. 478, 65 
Cal.App. 499—Shebley v. Peters, 
200 P. 364, 53 Cal.App. 288. 

Conn.—State v. Allderige, 200 A. 341, 
124 Conn. 377. 

Del.—State v. Weldin, 1S9 A. 586, 8 
W.W.Harr. 158. 

Ky.—Turner v. Turner, 276 S.W. 967, 
211 Ky. 7. 

Md.—Tarr v. Tarr, 164 A. 543, 164 
Md. 206. 

Mo.—Pfenninger v. Brevard, App., 129 
S.W.2d 924. 

N.J—Rich v. Rich, 171 A. 515, 12 N. 
J.Misc. 310. 

N.T.—Garlock v. Garlock, 18 N.E.2d 
521, 279 N.T. 337, 120 A.L.R. 1331, 
reversing 5 N.T.S.2d 619, 255 App. 
Div. 88, reargument denied 7 N.T. 
S.2d 232, 255 App.Div. 752—In re 
Kellas’ Estate, 10 N.T.S.2d 879, 256 
App.Div. 425, affirmed 24 N.E.2d 
485, 281 N.T. 813, reargument de¬ 
nied 27 N.E.2cl 443, 283 N.T. 588— 
Heaney v. Heaney, 7 N.T.S.2d 817, 
255 App.Div. 879, affirmed 20 N.E. 
2d 1011, 280 N.T. 638—In re Bare’s 
Estate, 31 N.T.S.2d 139, 177 Misc. 
578—In re Chandler’s Will, 26 N.T. 
S.2d 280, 175 Misc. 1029—In re Hat- 
lee’s Estate, 14 N.T.S.2d 763, 171 
Misc. 1032—In re Roessler’s Estate, 
12 N.T.S.2d 572, 171 Misc. 306— 
In re Schnirman’s Estate, 4 N.T.S. 


2d 800, 167 Misc. 809—Mallina v. 
Mallina, 4 N.T.S.2d 27, 167 Misc. 
343. 

Or.—Cary v. Cary. 80 P.2d 886, 892, 
159 Or. 578, 121 A.L.R. 1371, citing 

Corpus Juris. 

Pa.—Commonwealth ex rel. Hirst v. 
Hirst, 172 A. 160, 113 Pa.Super. 159 
—Commonwealth ex rel. Latta v. 
Latta, 52 DaupKCo. 244—Common¬ 
wealth V. Poirier, 30 Del.Co. 153. 
S.C.—State V, Free, 155 S.E. 838, 
158 S.C. 515. 

Tenn.—Roberts v. Roberts, 125 S.W. 

2d 199, 22 Tenn.App. 651. 

30 C.J. p 520 note 23—11 C.J. p 768 
note 33. 

Choice of home see supra § 10. 
Discretion of husband 

(1) A husband has the right to 
furnish reasonable necessaries for 
wife after his own method.—Hinton 
Department Co. v. Lilly, 141 S.E. 629, 
105 W.Va. 126. 

(2) A husband who lives with his 
wife and is guilty of no matrimonial 
offense has almost unbounded discre¬ 
tion as to the manner and style in 
which they shall live. A wide lati¬ 
tude of discretion must be allowed 
him as to how much of his income it 
is advisable to spend and how much 
should be retained for the purpose of 
establishing a competence for the fu¬ 
ture and he is entitled to a large ex¬ 
tent to dictate the manner in which 
the money shall be spent.—Pattberg 
V. Pattberg, 120 A. 790, 94 N.J.Eq. 
715. 

Hiusband is not required to give up 
or surrender everything he has so as 
to deprive himself of a support or ex¬ 
haust the corpus of his estate in or¬ 
der to provide an income for his wife, 
with whom he is not living as her 
husband.—Cairnes v. Cairnes, 100 So. 
317, 211 Ala. 342. 

It is duty of wife to adjust herself 
to her husband’s financial condition 
and ability to take care of and pro- 
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vide for her, which includes, if nec¬ 
essary, a denial of conveniences, lux¬ 
uries, and comforts that she may 
have formerly enjoyed.—Turner v. 
Turner, 276 S.W. 967, 211 Ky. 7. 

Wife living apart from husband 
under obligation to support her is en¬ 
titled to no better support than hus¬ 
band can provide for himself.—Smith 
V. Smith, 146 A. 626, 50 R.I. 27S. 

88- Conn.—State v. Kelly, 125 A. 95, 
100 Conn. 727. 

30 C.J. p 520 note 23 [a]. 

What constitutes necessaries see in¬ 
fra §§ 57-62. 

89. Conn.—State v. Kelly, supra. 
Wis.—Simpson Garment Co. v. 

Schultz, 196 N.W. 783, 182 Wis. 506. 
30 C.J. p 520 note 23 [c]. 

90- Conn.—State v. Kelly, 125 A 
95, 100 Conn. 729. 

S.C.—Harris v. Leslie, 12 S.E.2d 538, 
195 S.C. 526. 

30 C.J. p 520 note 23 [b]. 
personal injuries 

A husband's liability for support of 
his family includes duty to pay bills 
incurred by reason of personal in¬ 
juries to wife.—Ginsberg v. Ginsberg, 
9 A.2d 812, 126 Conn. 146—Katz v. 
Cohn, 189 A. 694, 122 Conn. 338. 

91. Tenn.—Simpson v. Drake, 262 S. 
W. 41, 150 Tenn. 84. 

92. Mass.—City of Somerville v. 
Commonwealth, 48 N.E.2d 8. 

N.J.—Furth V. Furth, Ch.. 39 A. 128. 

98. N.J.—^Furth v. Furth, supra. 

94. Ala.—Thomas v. Thomas, 100 So. 
766. 211 Ala. 504. 

Ill.—^England v. England, 223 Hh 
App. 649. 

98. Conn.—Smith v. Smith, 159 A. 
489, 491, 114 Conn. 575. 

“A husband with a fortune so in¬ 
vested that he is temporarily receiv¬ 
ing little or no income therefrom 
cannot thus be relieved from his ob- 
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g 15 . -Duty of Wife 

Unless otherwise provided by statute, the wife is 
under no duty to support her husband. 

No obligation rests on the wife to support the 
husband,9^ unless a duty is imposed on her by stat¬ 
ute Statutes enlarging the right of married wo¬ 
men to contract, and providing that the income from 
their separate property shall constitute separate 
property instead of community, do not impose an 
obligation on the wife;99 and a general liability for 
the support of the husband is not imposed by stat¬ 
utes making family expenses chargeable on the prop¬ 
erty of the wife.^ 

In some jurisdictions it is provided by statute that 
husband and wife contract toward each other ob¬ 
ligations of mutual support.2 Under some statutes, 
as between the wife and the state, the wife is 
charged with the support of her husband.^ 


8 


§17. Services and Earnings of Wife 

Unless otherwise provided by statute or agreement, 
the husband is entitled to the services and earnings o 
his wife. 

One of the duties imposed on the wife by the mar¬ 
ital relation is the duty to render service to her hus¬ 
band.'* At common law a wife’s earnings during 
coverture vest absolutely in her husband,® unless, 
as considered infra § 261, he relinquishes his rights 
in her favor or consents or agrees that she may re¬ 
ceive her earnings as her own. Her duty to ren¬ 
der service being correlative with the husband s duty 
to support, it follows that a husband who abandons 
a wife, thereby compelling her to labor for her own 
support, cannot claim her earnings.® Unless the 
wife has been appointed the husband s agent to re¬ 
ceive wages due her, considered infra § 65, pay¬ 
ment to her will not at common law discharge the 
debt,7 since only the husband, either in person or 
by an agent, can release and receipt for the same.^ 


ligation to support his wife.’*— Smith 
V. Smith, supra. 

97. N.Y.—Hodson v. Stapleton, 290 
N.Y.S. 570, 248 App.Div. 524—In re 
Garrison, 14 N.Y.S.2d 803, 171 
983 —Apostle v. Pappas. 277 N.Y.S. 
400, 154 Misc. 497. 

30 C.J. P 520 note 26. 

AS -between husband and wife both 
having ability to support each other, 
there is no obligation on the part 
of wife to support husband or chil¬ 
dren.— Hodson V. Picker, 287 N.Y.S. 
642, 159 Misc. 356. 

98. N.Y.—Hodson v. Picker, 287 N, 
T.S. 642, 159 Misc. 356. 

Support of husband out of wife’s sep¬ 
arate estate see infra § 281. 

99 . Tex.—King v. King, Civ.App., 
218 S.W. 1093. 

1. Iowa.—Blackhawk County v. 

Scott, 82 N.W. 492, 111 Iowa 190. 

Liability of wife for necessaries and 
family expenses see infra §§ 63, 64. 

2. Cal.—Ex parte Lazar, 99 P.2d 342, 
37 Cal.App.2d 327. 

30 C.J. p 520 note 30, p 845 note 40. 
“Support” is synonymous with 
“maintenance” 

Cal.—Ex parte Lazar, supra. 

Husband having sufficient means 
of Ms own was not entitled to have 
wife support him, although he con¬ 
veyed property to her.—Schlecht v. j 
Schlecht, 277 P. 1065, 99 Cal.App. 
163. 

3. N.Y.—Hodson v. Stapleton, 290 
N.Y.S. 570, 248 App.Div. 524—Hod¬ 
son V. Picker, 287 N.Y.S. 642, 159 
Misc. 356. 

Support of paupers see the C.J.S. ti¬ 
tle Paupers §§ 59-80, also 48 C.J. P 
508 note 85 et seq. 

4 . u.S.—Graham v. Graham, D.C. 
Mich. 33 F.Supp. 936. 


Ala.—Joyner v. McMurphy, 163 So. 

533, 26 Ala.App. 549. 

Cjal.—In re Sonnicksen's Estate, 73 
P.2d 643. 645. 23 Cal.App.2d 475. 
citing Corpus Juris. 

Ga.—Bituminous Casualty Corpora¬ 
tion V. Wilbanks. 4 S.B.2d 916. 60 
Ga.App. 620. 

I^lich.—Lyzen v. Lyzen, 191 N.W. 6, 
221 Mich. 302. 

Mo.—Eisiminger v. Stanton, 107 S. 
W. 460, 129 Mo.App. 403. 

—Maurello v. Maurello, 161 A. | 
844, 10 N.J.Misc. 950. 

Pa.—Rodgers v. Campbell, 4 Pa.Dist. 

614, 17 PaCo. 72. 

30 C.J. p 520 note 32. 

Actions by husband to recover for 
loss of wife’s services resulting 
from: 

Alienation of affections see infra 
§ 660 et seq. 

Criminal conversation see infra § 
697 et seq. 

Injuries: 

Where death does not ensue see 
infra § 401. 

Where death ensues see Death 
§ 103 b. 

Services rendered: 

By married woman: 

Part of: 

Community property see infra 
§ 475. 

Separate estate see infra §§ 
258—261. 

To married woman see infra §§ 
182, 321. 

Contracts for services: 

Between husband and wife see in¬ 
fra § 130. 

Between wife and third person see 
infra § 182. 

property right of husband 

(1) The right of a husband to re¬ 
ceive the services of his wife is a 
valuable property right.—^Larisa v. 


Tiffany, 105 A. 739, 42 R.I. 148 
30 C.J. p 520 note 32 [b]. 

(2) However, it has also been held 
that the domestic services of the 
wife are purely personal to the hus¬ 
band and possess none of the at¬ 
tributes of property.--Billingsley v. 
St. Louis, I. M. & S. R. Co., 107 S. 
W. 173, 84 Ark. 617, 120 Am.S.R. 95. 

Valuable services rendered by wife 
to another are rendered by husband 
by or through the instrumentality of 
the wife as his agent.—Cooper v. 
Cooper, 2 S.E.2d 145, 59 Ga.App. 832. 

Separate property acts do not 
change common-law rule that serv¬ 
ices of wife belong to husband.— 
Matter of Gallister, 34 N.Y.S. 628, 88 
Hun 87, 2 N.Y.Ann.Cas. 146, modified 
on other grounds 47 N.E. 268, 153 
N.Y. 294, 60 Am.S.R. 620—30 C.J. P 
682 note 97. 

5 ^ Qa»—Bituminous Casualty Corpo¬ 
ration V. Wilbanks, 4 S.E.2d 916, 60 
Ga.App. 620. 

I Mass.—In re Opinion of the Justices, 
22 N.E.2d 49, 303 Mass. 631, 123 
A.L.R. 199. 

30 C.J. p 520 note 33. 

Actions by husband to recover earn¬ 
ings see infra § 399. 

Earnings of both spouses as com¬ 
munity property see infra § 475. 

6. Cal.—^Lawrence v. Spear, 17 Cal. 
421. 

Mo.—State v. Mertz, 14 Mo.App. 55. 

30 C.J. P 521 note 36. 

N.J.— Skillman v. Skillman, 13 N. 
J.Eq. 403, affirmed 15 N.J.Eq. 478, 
82 Am.D. 279. 

30 C.J. P 521 note 38. 

8. Mass.—McKavlin v. Bresslin, 8 
Gray 177. 

30 C.J. P 521 note 39. 
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Particular services or earnings; effect of statutes. 
The services of the wife to which the husband is en¬ 
titled include those rendered by the wife in per¬ 
formance of her household and domestic duties,^ as 
well as those rendered by her while assisting the 
husband in his business.^® At common law, the 
husband is entitled to the earnings of the wife for 
services rendered outside of the household or busi¬ 
ness of the husband.il However, as discussed in¬ 
fra § 258, in most states statutes have modified the 
common-law rules by providing that in certain cas¬ 
es the earnings of the wife shall vest in her and be¬ 
come her separate property. Since such statutes 
do not apply to money or other property acquired 
by the services of the wife prior to the time of the 


statute taking effect, such property is liable for the 
husband's dsbts.i^ Particular services or earnings 
of the wife not coming within the terms of such 
statutes still belong to the husband under his com¬ 
mon-law rights.i^ 

Property purchased mth earnings. At common 
law property purchased in the name of the wife 
with her earnings, to which her husband is enti¬ 
tled, vests in the husband at least to the extent of 
being liable for his debts as considered infra § 260, 
and if she purchases lands with such earnings, she 
holds them in trust for him and his creditors 
but a purchase of real property in the name of the 
husband with the earnings of the wife does not cre¬ 
ate a trust in the husband in favor of the wife.i® 


B. PROPERTY OF HUSBAND 


§ 18- Rights, Title, and Interests of Wife 
Generally 

Apart from such interest as dower or a right of in¬ 
heritance, a wife, at common iaw, has no interest in her 
husband's property, property owned by a married man 
at the time of his marriage or acquired by him during 
coverture remaining his separate property. 

Although a married woman has certain rights in 
the estate of her husband,^® such as dower, discussed 


in Dower § 1 et seq, or a right to inherit, discussed 
in Descent and Distribution § 49, at common law 
all of the husband’s property remains his separate 
property on his entry into the marital state,^'^ as 
does property acquired by him during coverture.^^ 

Personal property generally. At common law the 
wife, on marriage, acquires no interest whatever in 
the personal property of her husband,^® the personal 


9. Ala.—-Ex parte Alabama Textile 
Products Corporation, 7 So.2d 303, 
242 Ala. 609, 141 A.L.R. 87. 

Mich.—Anderson v. Lavelle, 280 N.W. 
729, 2S5 Mich. 194—^Weil v. Long¬ 
year, 248 N.W. 536, 263 Mich. 22. 
Mmn.—Bmpenger v. Empenger, 259 
N.W. 795, 797, 194 Minn. 219, cit¬ 
ing Corpus Juris, and rehearing de¬ 
nied 261 N.W. 185, 194 Minn. 219. 
30 C.J. p 521 note 40. 

Husbaud is uuder no obligation to 
pay for services rendered by wife 
in connection with her household du¬ 
ties.—Marks v. Marks, 294 N.Y.S. 70, 
250 App.Div. 289. 

Prima facie on husband’s account 
Services of wife in the household 
and in connection with the house and 
with the husband’s business are pri¬ 
ma facie on his account.—In re Ey- 
er’s Estate, 40 N.Y.S.2d 784. 

“Domestic services” is a term ap¬ 
plied to the services which a wife 
owes her husband because of the 
marital relation, the duty of support 
being placed by the law on the hus¬ 
band, and the wife having the cor¬ 
relative duty of caring for the house¬ 
hold and administering to the needs 
of the family.—Kirkpatrick v. Metro¬ 
politan St. R. Co., 107 S.W. 1025. 1026, 
129 Mo.App. 524. 

Where wife leaves because hus¬ 
band fails to support her in his home, 
he is not entitled to her services in 
the home.—State v. Stone, 157 S.E. 
137, 159 S.C. 400. 


10. N.Y.—Blaechinska v. Howard 
Mission & Home for Little Wan¬ 
derers, 29 N.E. 755, 130 N.Y. 497, 15 
L.R.A. 215, reversing 9 N.Y.S. 679, 
56 Hun 322. 

30 C.J. p 521 note 41. 

11. Ga.—Georgia R. & Banking Co. 
v. Tice, 52 S.E. 916, 124 Ga. 459, 

4 Ann.Cas. 200. 

30 C.J. p 521 note 42. 

12. Ill.—Jassoy v. Delius, 65 Ill. 
469. 

Pa.—In re Bowler’s Estate, 8 Pa. Co. 
522. 

13. Pa.—Standen v. Pennsylvania R. 
Co., 63 A. 467, 214 Pa. 189, 6 Ann. 
Cas. 408. 

30 C.J. p 521 note 46. 

Application of statutes see infra §§ 
258-261. 

14. Iowa.—Duncan v. Roselle, 15 
Iowa 501. 

15. Wis.—Connors v. Connors, 4 Wis. 

! 112 . 

16. Pa.—^Kirk v. Kirk, 16 A. 2d 47, 
340 Pa. 203. 

Homestead rights see Homesteads § 
243. 

Marriage settlements see infra §§ 75- 
118. 

Statutory allowance see Executors 
and Administrators §§ 323-393. 

Where community property system 
prevails see infra § 469 et sea. 

17. Ariz.—Blackman v. Blackman, 43 
P.2d 1011, 45 Ariz. 374. 
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Husband’s right in wife’s property 
distiugrnished 

The principle of the common law 
that the husband has a marital right 
to receive such property as the wife 
may possess to aid him in discharg¬ 
ing his duties of paying her debts 
contracted before coverture, and of 
supporting her during its existence, 
does not apply so as to confer cor¬ 
responding rights on the wife in the 
property of the husband.—Dearmond 
V. Dearmond, 10 Ind. 191. 

Duty of husband to support wife see 
supra § 15. 

Liability of husband for antenuptial 
debts of wife see infra §§ 47-49. 
Rights of husband in wife’s proper¬ 
ty see infra §§ 21-28. 

Conveyance by husband to wife see 
infra §§ 133-139. 

18. Ariz.—Blackman v. Blackman, 43 
P.2d 1011, 45 Ariz. 374. 

Possession between husband and wife 
see infra §§ 40-42. 

Property acquired by husband and 

wife see infra §§ 31-35. 

19. Colo.—Norris v. Bradshaw, 45 P. 

2d 638, 96 Colo. 594. 

30 C.J. p 522 note 54. 

“As to his personal property, the 
husband, if competent, during his 
lifetime is wholly unrestricted in 
the enjoyment of all the incidents 

and attributes of ownership, except 
as limited by . . . [statute].”— 

In re Sides' Estate, 228 N.W. 619. 622, 
119 Neb. 314. 
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property of the husband owned by him at the tune 
of the marriage remaining his separate property, 
as does personalty acquired by the husband during 
coverture^i with his own money .22 During the con¬ 
tinuance of the marriage the wife has no right to 
the personal property of the husband, or any por¬ 
tion of its proceeds and profits.^® 

Household goods. It will be presumed, in the ab¬ 
sence of evidence to the contrary, that household 
troods, where husband and wife are living together, 
Llong to the husband.2i Like all other presump¬ 
tions, this presumption may be rebutted.25 

Where furniture was bought before the marriage, 
the future husband giving his notes for the price, 
and the marriage contract stipulated that all debts 
contracted by either spouse previous to the marriage 
should remain the debt of the one by whom it was 
contracted, the furniture thus bought is the proper¬ 
ty of the husband, and is liable for his debts.26 

A wife on leaving her home for alleged miscon¬ 
duct on the part of her husband cannot take from 
the homestead household goods without his con- 
sent.2'^ 

General and indefinite remarks by a husband to 
his wife, after their separation, that the wife may 


have a part of the household furniture do not im¬ 
port a license to her to select and take what arti¬ 
cles she pleases, but rather contemplate further 
negotiation and a subsequent definite agreement.- 

§19. Right to Transfer or Encumber 

As absolute owner of his property, the husband may, 
under the common law, usually dispose of his property 
during his iifetlme without the consent or Joinder ot ‘ 
wife, subject, however, to her dower rights, and, “ 
some statutes, to her right of inheritance. Joinder of the 
wife is made necessary by some statutes with respect 
to property failing within specified catagones. The wife, 
of course, may not transfer her husband's property. 

The husband is at common law the absolute 
owner of his personal property, and may alienate 
or otherwise dispose of it, at his pleasure, without 
the consent of the wife22 during his lifetime.^ 

Having no interest in her husband s personalty, 
the wife cannot sell, exchange,®^ or pledge22 the 
same unless authorized to do so as his agent, as dis¬ 
cussed infra § 65. 

Realty. The husband may, ordinarily, without the 
consent or signature of the wife, mortgage or alien¬ 
ate his real property and thereby transfer his entire 
interest therein,22 subject, however, to the dower 
i rights of the wife, as discussed in Dower § 60, and, 


Gifts by husband to or for wife see 
infra §§ 147-154. 

20. Ariz.— Blackman v. Blackman, 43 
P.2d 1011, 45 Ariz. 374. 

21. Ariz.—Blackman v. Blackman, 
supra. 

Effect of assistance by wife 

(1) That wife assists husband in 
his business, even in caring for mon¬ 
ey which is product of their joint 
labor, does not make any part of the 
money her property.—^Holmes v. 
Vigue, 173 A. 816, 133 Me. 50. 

(2) Right to services and earnings 
of wife see supra § 17. 

22. Colo.—Hedlund v. Hedlund, 290 
P. 2S5, 87 Colo. 607. 

23. Kan.—Osborn v. Osborn, 172 P. 
23. 102 Kan. 890. 

30 C.J. p 522 note 55. 

Bonds 

Fact that a wife joined with hus¬ 
band in borrowing money to pay his 
individual indebtedness would not, m 
the absence of other facts, vest in 
her any title to bonds attached as col¬ 
lateral to note given when money was 
borrowed, either individually or as 
a tenant by entirety with her hus¬ 
band.—Porter v. Levering, 199 A. 482, 
330 Pa. 392. 

24. N.J.—Sanderson v. Cicero State 
Bank, 6 A.2d 130, 132, 125 N.J.Eq. 
450, citing Corpus Juris. 

30 C.J. p 522 note 56. 


25 . Ga.—Young v. State, 95 S.B. 478, 

22 Ga.App. 111. 

26. La.—Weysham v. Be jean, Mann. 
Unrep.Cas. 186. 

27. Mich.—Johnson v. Johnson, 85 
N.W. 94, 125 Mich. 671. 

28. Vt.—Crumb v. Oaks, 38 Vt. 566. 
23. U.S.—^West V. Miller, C.C.A.I11., 

78 F.2d 479, certiorari denied 56 
S.Ct. 156, 296 U.S. 633. 80 L.Ed. 450 | 
—Maruska v. Equitable Life Assur. 
Soc. of U. S., D.C.Minn., 21 F. 
Supp. 841. 

Ariz.—Blackman v. Blackman, 43 P. 

2d 1011, 45 Ariz. 374. 

Neb.—In re Side’s Estate, 228 N.W. 
619, 119 Neb. 314. 

Vt.—^Dunnett v. Shields, 123 A. 626, 
97 Vt. 419. 

30 C.J. P 522 note 63. 
limitation on right to bequeath in¬ 
applicable 

A statute prohibiting a married 
man from bequeathing more than two 
thirds of his property away from 
his wife, in no way limits or restricts 
him in giving away his property, 
both real and personal, acquired dur¬ 
ing coverture, in his lifetime. ^York 
V. Trigg, 209 P. 417, 87 Okl. 214. 

Eonexempt property 

(1) The rule that the husband may 
dispose of his property without the 
consent or joinder of the wife is ap¬ 
plicable to nonexempt personal prop¬ 
erty._Trabbic v. Trabbic, 105 N.W. 

876. 142 Mich. 387. 
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(2) Statutory requirement of con¬ 
sent or joinder of spouse in transfer 

or encumbrance of exempt personal 

property see Exemptions § 98. 

Husband’s right to dispose of his 
property by will as subject to- 
wife’s rights therein see the C.J.S. 
title Wills § 87, also 68 C.J. p 501 
notes 17, 18. 

Statutory requirement of joinder of 
spouses in mortgage of household 
goods see Chattel Mortgages § 19. 

Transfer in fraud of wife’s marital 
rights see infra § 20. 

Transfer of community property see 
infra § 531. 

30 . Ill.—Geiger v. Merle, 196 N.E. 
497, 360 Ill. 497, certiorari denied 
56 S.Ct. 154, 296 U.S. 630, 80 L. 
Ed. 448. 

Md.—Sturgis v. Citizens’ Nat. Bank 
of Pocomoke City, 137 A. 378, 152 
Md. 654. 

Pa.—De Noble v. Be Noble, 200 A. 77, 
331 Pa. 273—In re Bavies’ Estate, 
156 A. 555, 102 Pa.Super. 326-— 
In re Fritz’ Estate, 5 A.2d 601, 135 
Pa.Super. 463. 

31. Mich.—Schmoltz v. Schmoltz, 75 
N.W. 135, 116 Mich. 692. 

30 C.J. P 522 note 64. 

32. Mass.— Swett v. Brown, 5 Pick. 
178. 

33. Ala.— Phillips v. Smith, 107 Sov 
841, 214 Ala. 382. 

—^Blackman v. Blackman, 43 P- 
2d 1011. 45 Ariz. 374. 
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under the statutes of descent obtaining in a few 
states, subject to her right to inherit, as discussed 
in Descent and Distribution § 63 b. 

During coverture the wife ha-s no interest in the 
husband’s real property which, while his interest 
therein remains, can be conveyed separately either 
by the wife alone^^ or by the husband and wife 
jointly.^® She cannot sell^® or lease^*^ his lands, or 
give a license to enter on the same.^S 

The fact that the husband has abandoned the 
wife and left her in poverty does not authorize her 
to sell and convey his real property in order to pro¬ 
vide for the maintenance of herself and minor chil¬ 
dren ;39 but it is held that under such circumstanc¬ 


es she may sell the husband’s personal property for 
the purpose of supplying herself with necessaries.^O 
Homesife. By statute in some jurisdictions, no 
conveyance of a homesite owned by the husband 
without the voluntary signature and assent of the 
wife is valid to pass possession or title during the 
lifetime of the wife.'^i Such a statute has been 
held not to deprive the husband of the right to 
alienate such property, but only to limit and reg¬ 
ulate such right,42 a conveyance in violation of the 
statute not being absolutely void,^^ but only ineffec¬ 
tive as to the wife so long as she lives.^4 
HoiiseJwld articles. Some statutes require the 
wife to join in a transfer of household articles by 
the husband.'^® 


Colo.—Burton v. Burton, 69 P.2d 307, 
100 Colo. 567. 

N.T,—Clavin v. Clavin, 41 N.T.S.2d 
377. 

Okl.—Courts V. Aldridge, 120 P.2d 
362, 190 Okl. 29—York v. Trigg, 209 
P. 417, 87 Okl. 214. 

Pa.—Armstrong v. Connelly, 149 A. 
87, 299 Pa. 51. 

Vt.—Dunnett v. Shields, 123 A. 626, 
97 Vt. 419. 

30 C.J. P 522 note 67. 

Eg.Tiitahle interest in realty 
N.C.—Brown v. Ruffin, 126 S.E. 613, 
1S9 N.C. 262—Lockville Power Cor¬ 
poration V. Carolina Power & Light 
Co., 84 S.B. 398, 168 N.C. 219. 
purchase-money mortgage 

It is not essential to the validity 
of a purchase-money mortgage on 
real estate that it should be execut¬ 
ed by the mortgagor’s wife.—Hatch 
V. Trabue, 128 So. 420, 99 Fla. 1169— 
30 C.J. p 522 note 67 [a]. 

Not fraudulent as to grantee 

It IS not a fraud for a married man 
alone to convey lands, for he has a 
legal right to do it, and it is not pos¬ 
sible to predicate a fraud on the ex¬ 
ercise of a legal right. The grantee 
in the deed is not deceived, since 
he knows that the wife did not re¬ 
linquish her rights in the land; and 
the public records bring knowledge 
of the fact home to other persons 
subsequently dealing with the land. 
—^Warner v. Norwegian Cemetery 
Ass’n, 117 N.W. 39, 139 Iowa 115. 

As to realty not constituting home- 
stead 

(1) Rule of text applies.—Cox v. 
Burford-Goff Supply Co., 77 So. 363, 
201 Ala. 69—30 C.J. p 523 note 78. 

(2) Statutory requirement of con¬ 
sent or joinder of wife to transfer 
or encumbrance of homestead see 
Homesteads §§ 129-132. 

In Missouri 

(1) It has been held that a hus¬ 
band owning land not shown to be a 
homestead can convey it without 
wife’s consent, subject to her dow¬ 


er interest.—Dickson v. Maddox, 48 
S.W.2d 873, 330 Mo. 51. 

(2) Thus a deed legally delivered 
is effective to convey the husband’s 
interest in the realty, even though 
the wife did not consent to the de¬ 
livery.—Dickson V. Maddox, supra. 

(3) However, it has been said that 
a husband owning realty in his own 
name cannot convey title in fee with¬ 
out his wife joining in the deed.— 
Chamberlain v. Spalding, App., 170 
S.W.2d 454. 

Conveyance in fraud of wife’s marital 
rights see infra § 20. 

Effect of defect in wife’s acknowl¬ 
edgment see Acknowledgments § 
21 . 

Conveyance by husband and wife see 
infra §§ 36—39. 

Conveyance by wife of her separate 
estate see infra § 367 et seq. 
Transfer of community property see 
infra § 531. 

34. Ind.—Murray v. Cazier, 53 N.E. 
476, 23 Ind.App. 600, petition over¬ 
ruled 55 N.E. 880, 23 Ind.App. 600. 

Conveyance or assignment or release 
of dower see Dower § 65. 

35. Ind.—McCormick v. Hunter, 50 
Ind. 186. 

36. Ill.—Edwards v. Tyler, 31 N.E. 
312, 141 Ill. 454. 

•Wis.—Gee v. Bolton, 17 Wis. 604. 

37. Ohio.—Mulford v. Young, 6 Ohio 
294. 

38. Mass.—Nelson v. Garey, 114 
Mass. 418. 

39. Ky.—Hollovrell v. Adams, 119 
S.W. 1179. 

40. Colo.—Stokes v. Dollard, 29 P.2d 
706, 707, 94 Colo. 206, citing Corpus 
Juris. 

30 C.J. p 523 note 76. 

Implied agency of wife for husband 
during his absence see infra § 65. 
Liability of husband for necessaries 
generally see infra § 50 et seq. 

41. Statute held coustitutioual 
N.C.—Boyd V. Brooks, 150 S.E. 178, 

197 N.C. 644. 


Statute held mandatory 
N.C.—Coker v. Virginia-Carolina 
Joint Stock Land Bank, 178 S.E. 
863, 208 N.C. 41. 

Joinder by infant wife ineffective 
N.C.—Coker v. Virginia-Carolina 
Joint Stock Land Bank, supra. 

What constitues homesite 

Fifty-four and seventy-five hun- 
dredths-acre tract, occupied by mort¬ 
gagor and wife as home, was held to 
constitute a “home site,” within a 
statute providing that no conveyance 
thereof, which shall include the par¬ 
ticular tract of land on which the 
residence and other buildings are sit¬ 
uated, shall be valid without volun¬ 
tary signature of wife.—Boyd v. 
Brooks, 150 S.E. 178, 197 N.C. 644. 
Distinguished from homestead 
N.C.—Boyd V. Brooks, supra—John¬ 
son V. Leavitt. 125 S.E. 490, 188 
N.C. 682. 

Value of homesite immaterial 
N.C.—Boyd V. Brooks, 150 S.E. 178, 
182, 197 N.C. 644. 

Effect on creditors’ rights 

Husband’s creditors’ rights to sell 
under execution are not affected by 
statute prohibiting conveyance of 
home site by husband without wife’s 
joinder.—Boyd v. Brooks, supra. 

42. N.C.—Boyd V. Brooks, supra. 

43. N.C.—Boyd V. Brooks, supra. 
Right to possession and title post¬ 
poned 

“The right to the possession of the 
home site does not pass to the gran¬ 
tee immediately upon the execution 
of the deed; nor does the grantee ac¬ 
quire title. . . . Both the right to 

possession and the title are post¬ 
poned until the death of the hus¬ 
band.’’—Boyd V. Brooks, supra, 

44. Mortgage 

N.C.—Boyd V. Brooks, supra. 

45. Neb.—In re Side's Estate, 228 N. 
W. 619, 119 Neb. 314. 
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g 20. __Transfers in Fraud of Wife 

a. During coverture 

b. Before marriage 

Q Puring Coverture 


fraud of the wife if it is only iHusory or colorable, 
that is to say, if the conveyance while absolute in 
form actually covers up the husband's retention of 
full control of the property during his lifetime wit 

Tnic wifp’r 




An absolute transfer of personalty by a married man 
during coverture is not ordinarily a fraud on his w/ife s 
riah’s On the other hand, a conveyance of his 
with fraudulent intent to deprive his wife of her rights 
Tinvaiid as to her, as is a colorabie or illusory transfer 
of personalty with like intent. 

Conveyances of real estate made by the husband 
during coverture for the purpose of defeating the 
wife’s rights are fraudulent and void as to her.«® 
Conversely, a bona fide transfer made without any 
intent to injure or defraud the wife will not be set 
aside.^^ The conveyance is considered void as in 


It has been held that an out and out conveyance 
of the fee subject to a life estate, in consideration 
of the support of the grantor, is not defeated by the 
existence of an intent to defeat a claim which the 
wife of the grantor might otherwise have.'*® 

Personal property. While a married man cannot 
transfer his personal property with fraudulent in¬ 
tent to defeat his wife’s rights,®® it is a general rule 
that, inasmuch as the wife obtains no interest in the 
husband’s personalty until his death, the husband 


46. Ind.—Kratll v. Booth, 191 N.B. 

ISO, 99 Ind.App. 178. 

Ky.—Martin 'V. Martin, 138 S.‘W.2d 
509, 282 Ky. 411. 

—Kuhlbarsch v. Sauter, 10 N.T. 

* 's.2d 996, 170 Misc. 955, affirmed 13 
N.T.S.2d 844, 257 App.Div. 1038. 

Pa.—Kirk v. Kirk, 16 A.2d 47, 340 
Pa. 203—Armstrong v. Connelly, 
149 A. 87. 299 Pa, 51. 

Vt.—Dunnett v. Shields, 123 A. 626, 

97 Vt. 419. 

30 C.J. P 523 note 79. 

Sale Ttnder partition, decree 
Ill.—Blodgett V. Blodgett, 266 Ill.App. 
517, transferred, see 175 N.E. 777, 
343 Ill. 569. 

Idisrepreseiitation inducing reconcili¬ 
ation 

Where decedent represented to his 
wife that, during a separation, he had 
made no transfers of his property 
and that in the event of his death, 
she would inherit one half, while he 
had transferred realty to his mother 
and executed a will giving fifteen 
thousand dollars to his wife and the 
remainder of his estate to his moth¬ 
er, and the wife discontinued her sep¬ 
aration action and became reconciled 
in reliance thereon, decedent was 
guilty of actionable “fraud” and the 
wife was entitled to have the trans¬ 
actions declared void so far as they 
were contrary to the representations 
made by decedent.—Mitchell v. 
Mitchell. 32 N.T.S.2d 839. 177 Misc.’ 
1050. 

Wife as g.iiasi creditor 

(1) Wronged wife who is engaged, 
or about to engage, in establishing 
unliquidated claim against her hus¬ 
band in form of alimony, is quasi 
creditor, as respects her right to set 
aside, as fraudulent, husband's con¬ 
veyance.—Levin v. Levin, 171 A, 77, 
166 Md, 451. 

(2) Right to, or decree for, ali¬ 
mony as constituting wife a creditor 
entitled to set aside husband’s fraud¬ 
ulent conveyance see Divorce § 273. 

41 C.J.S.-27 


Wife as ptixchaser for value 

Marriage is a valuable considera¬ 
tion, and the wife is regarded as a 
purchaser for valuable consideration 
of all property which she receives by 
virtue of her marital rights.—Kratli 
V. Booth, 191 N.B. 180, 99 Ind.App. 
178. 

Wife not in pari d^cto 

Widow claiming an interest in the 
proceeds of property sold under a| 
partition decree charging that her 
husband and his brother had by 
means of the partition proceedings 
defrauded her in respect of her mari¬ 
tal property rights, was not, because 
claiming through her husband, in pari 
delicto, so as to be denied relief, 
there being no contention that she 
had anything to do with, or had any 
knowledge of, the fraudulent trans¬ 
action until over a year after her 
husband’s death.—Blodgett v. Blod¬ 
gett, 266 ni.App. 517, transferred, see 
175 N.E. 777, 343 Ill. 569. 

Conveyance by husband in fraud of 
wife’s dower see Dower §§ 57-60. 
Transfers by husband with fraudu¬ 
lent intent to deprive wife of her 
distributive share see Descent and 
Distribution § 63 b. 

Persons who may attack fraudulent 
conveyances generally see Fraudu¬ 
lent Conveyances §§ 62-78. 

47, Okl.—Courts v. Aldridge, 120 P. 

2d 362, 190 Okl. 29. 

30 C.J. P 523 note 80. 

Conveyance after surrender of wife^s 
interest 

The fact that the conveyance was 
made after grantor’s wife had relin¬ 
quished her right to support from 
him and her rights in the land was a 
strong circumstance, tending to neg¬ 
ative the claim of grantor, in suit 
to cancel conveyance, that convey¬ 
ance was to create secret trust for 
him in order to keep property from 
being subjected to wife’s demands. 
Franklin v. Moss, Mo., 101 S.W.2d 711. 
Wife’s knowledge of conveyance 
Mere proof of a conveyance with- 
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out the knowledge of the wife does 
not constitute a prima facie case of 
fraudulent transfer, it being incum¬ 
bent on her to prove the fraud.— 
Kirk V. Kirk, 16 A.2d 47, 340 Pa. 33. 

48- N.Y.—President and Directors of 
Manhattan Co. v. Janowitz, 14 N.T. 
S.2d 375, 172 Misc. 290, modified 
on other grounds, 21 N.Y.S.2d 232, 
260 App.Div. 174. 

“The only sound test of the va¬ 
lidity of a challenged transfer is 
whether it is real or illusory . . - 

whether the husband has in good 
faith divested himself of ownership 
, . . or has made an illusory 
transfer.’’—Newman v. Dore, 9* N.E. 
2d 966, 969, 275 N.Y. 371, 112 A.L.R. 
643. 

Evidence insufficient to show illusory 
title in grantee 

N’.Y.—Burtt V. Riley, 22 N.Y.S.2d 972, 
260 App.Div. 899, appeal denied 24 
N.Y.S.2d 159, 260 App.Div. 976, 

appeal denied 31 N.E.2d 016, 285 
N.T. 854. 

49. Mass.—Leonard v. Leonard, 63 
N.E. 1068, 181 Mass. 458, 92 Am.S. 
R. 426. 

Deeds in consideration of support 
generally see Deeds § 19. 

50 Pa—In re Stewart’s Estate, 5 A. 

2d 910. 334 Pa. 356 —Keystone 

[ Building & Loan Ass’n v. Gyles, 27 
Del.Co. 117. 

“The fraudulent intent is the in¬ 
dispensable foundation for any such 
limitation on ... [the hus¬ 
band’s] control [over disposition of 
his personal property].”—Beirne v. 
Continental-Equitable Trust Co., 161 
A. 721, 723, 307 Pa. 570. 
USIisrepreseiitatioiis inducing recon¬ 
ciliation ^ „ 

Ii;f^Y._Mitchell v. Mitchell, 32 N.Y.S. 

*2d 839, 177 Misc. 1050. 

Who may attack fraudulent convey¬ 
ance generally see Fraudulent Con¬ 
veyances §§ 62—78. 
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may dispose absolutely of a part or all of his per¬ 
sonal property during his life, if no fraud be com¬ 
mitted against the wife’s marital rights, such trans¬ 
fer or gift of itself not constituting a legal fraud on 
the wife,®^ except where wife occupies the position 
of a creditor,52 or a quasi creditor,®® as where she 
is seeking to obtain alimony, as considered in Di¬ 
vorce § 273, or separate maintenance, as consid¬ 
ered infra § 625. Kxcept where the wife occupies 


the position of a quasi creditor, the rule ordinarily 
applies even where the sale, transfer, or gift is 
made with the intent to defeat the claims of the 
wife,®* but there is authority to the contrary.®® 
The wording of the rule permitting the husband 
to transfer his personalty shows that it applies to 
absolute transfers made to take effect during the 
life of the husband.®® Quoted as well stated in 
Corpus Juris are the limitations on the rule that 


51. TJ.S.—West V. Miller, C.C.A.I11.. 

78 F.2d 479, certiorari denied 56 

S. Ct. 156, 296 U.S. 633, 80 L.Bd. 
450—^Maruska v. Equitable Life As- 
sur. Soc. of U. S., D.C.Minn., 21 F. 
Supp. 841. 

Colo.—Burton v. Burton, 69 P.2d 307, 
100 Colo. 567—^Norris v. Bradshaw, 
45 P.2d 638, 96 Colo. 594. 

D.C.—^Holzbeierlein v. Holzbeierlein, 
91 F.2d 250, 67 App.D.C. 219. 

Ind.—Wheelock v. Wheelock, 187 N.E. 

205, 97 Ind.App. 501. 

Ky.—Martin v. Martin, 138 S.W.2d 
509, 514, 282 Ky. 411, citing Cor¬ 
pus Juris. 

N.T.—President and Directors of 
Manhattan Co. v. Janowitz, 14 N. 

T. S.2d 375. 172 Misc. 290, quot¬ 
ing Corpus Juris, modified on oth¬ 
er grounds 21 N.Y.S.2d 232, 260 
App.Div. 174. 

Ohio.—Hayes v. Lindquist, 153 N.E. 

269, 22 Ohio App. 58. 

Okl.—York v. Trigg, 209 P, 417, 87 
Okl. 214. 

Pa.—De Noble v. De Noble, 200 A. 77, 
331 Pa. 273—Potter Title & Trust 
Co. V. Braum, 144 A. 401, 294 Pa. 
482, 64 A.L.R. 463—In re Fritz’s 
Estate, 5 A.2d 601, 135 Pa.Super. 
463—In re Davies’ Estate, 156 A. 
555, 102 Pa.Super. 326—Keystone 
Building & Loan Ass’n v. Gyles, 27 
Del.Co. 117. 

Vt.—^Dunnett v. Shields, 123 A. 626, 
97 Vt. 419. 

30 C.J. p 523 note 82. 

Ikeading case 

Me.—Wright v. Holmes, 62 A. 507, 
100 Me. 508, 3 L.Il.A.,N.S., 769. 
Change in form of life insurance 
Where life policies were obtained 
several years before insured’s remar¬ 
riage and insured’s children were 
made beneficiaries when policies were 
first issued, change in beneficiary 
made after insured’s remarriage 
whereby trust company was substi¬ 
tuted as beneficiary to hold proceeds 
in trust for insured’s children could 
not be set aside on ground that 
change was made for fraudulent pur¬ 
pose of defeating wife’s marital 
rights.—Holzbeierlein v. Holzbeier¬ 
lein, 91 F.2d 250, 67 App.D.C. 219. 
Effect of agreement with wife 

Husband’s conveyance or transfer 
of property in trust for daughters, 
after execution of postnuptial agree¬ 
ment, was held not constructively 


fraudulent as to surviving wife, 
where it was not shown that wife 
had any right in trust property.— 
Wheelock v. Wheelock, 187 N.E. 205, 

97 Ind.App. 501. 

Extent of property transferred in 
relation to value of estate may be 
factor determining validity.—Mitchell 
V. Mitchell, 32 N.Y.S.2d 839, 177 Misc. 
1050. 

Secret transfer 

The fact that the transfer is se¬ 
cret or that knowledge of it is pur¬ 
posely withheld from the wife does 
not affect the application of the 
rule.—Poole v. Poole, 150 P. 592, 96 
Kan. 84, Ann.Cas.l9l8B <i29. 

Transfer after legal advice j 

Actual intention to defraud wife 
could not be shown by husband’s 
mere conveyance of personalty to 
trustee after taking legal advice.— 
Beirne v. Continental-Equitable Trust 
Co., 161 A. 721, 307 Pa. 570. 

Evidence held not to show fraud 
Neb.—In re Sides' Estate, 228 N.W. 
619, 119 Neb. 314. 

Pa.—De Noble v. De Noble, 200 A. 
77, 331 Pa. 273—Potter Title & 
Trust Co. V. Braum, 144 A. 401, 294 
Pa. 482, 64 A.L.R. 463. 

30 C.J. p 523 note 82 [a]. 

Transfer in fraud* of dower see Dow¬ 
er §§ 57-60. 

Transfer in fraud of wife’s distribu¬ 
tive share see Descent and Dis¬ 
tribution § 63 b. 

52. Colo.—Norris v. Bradshaw, 45 P. 
2d 638, 96 Colo. 594. 

N.Y.—Caldwell v. Caldwell, 19 N.Y. 
S.2d 392, 259 App.Div. 845, mo¬ 
tion denied 32 N.E.2d 819, 285 N. 
Y. 517, affirmed 33 N.E.2d 866, 285 
N.Y. 655. 

As creditor for necessaries 
N.Y.—^Kuhlbarsch v. Lauter, 10 N.Y. 
S.2d 996, 170 Misc. 955, affirmed 13 I 
N.Y.S.2d 844, 257 App.Div. 1038. 
Wife not judgment creditor 

In action by wife to set aside 
transfers of property made by hus¬ 
band seventeen days before death to 
his children, wife was not in position 
of a judgment creditor.—Burton v. 
Burton, 69 P.2d 307, 100 Colo. 567. 

53. Ohio.—^Hayes v. Lindquist, 153 
N.E. 269, 22 Ohio App. 58. 

I 54. D.C.—^Holzbeierlein v. Holzbeier- 
1 lein, 91 P.2d 250, 67 App.D.C. 219. 
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Md.—Sturgis v. Citizens' Nat. Bank 
of Pocomoke City, 137 A. 378, 152 
Md. 654. 

N.Y.—Newman v. Dore, 9 N.E.2d 966, 
275 N.Y. 371, 112 A.L.R. 643— 

Caldwell v. Caldwell, 19 N.Y.S.2d 
392, 259 App.Div. 845, motion de¬ 
nied 32 N.E.2d 819, 285 N.Y. 517. af¬ 
firmed 33 N.E.2d 866, 285 N.Y. 655 
—Stokes V. Stokes, 196 N.Y.S. 184, 
119 Misc. 168. 

Pa.—De Noble v. De Noble, 200 A 77, 
331 Pa. 273—Beirne v. Continental- 
Equitable Trust Co., 161 A. 721, 307 
Pa. 570—Potter Title & Trust Co 
V. Braum, 144 A. 401, 294 Pa. 482, 

64 A.L.R. 463. 

30 C.J. p 524 note 85. 

55. N.H.—^Evans v. Evans, 100 A 
671, 78 N.H. 352. 

Rule as to real estate applied 

“A man may not make a voluntary 
transfer of either his real or per¬ 
sonal estate with the intent to pre¬ 
vent his wife . . . from sharing 

in such property at his death."—Mar¬ 
tin V. Martin, 138 S.W.2d 509, 515, 282 
Ky. 411. 

Rule distinguishing real and person¬ 
al property criticized 
Ky.—Martin v. Martin, 138 S.W.2d 
509, 282 Ky. 411. 

56. N.Y.—Caldwell v. Caldwell, 19 
N.Y.S.2d 392, 259 App.Div. 845, mo¬ 
tion denied 32 N.E.2d 819, 285 N. 
Y. 517, affirmed 33 N.E.2d 866, 285 
N.Y. 655—President and Directors 
of Manhattan Co. v. Janowitz, 14 
N.Y.S.2d 375, 382, 172 Misc. 290. 
Quoting Corpus Juris, and modified 
on other grounds 21 N.Y.S.2d 232, 
260 App.Div. 174. 

“While . . . intent on the part 

of a husband to actually divest him¬ 
self of his property is not wrongful 
... if his intent is to use an il¬ 
lusory transfer as a means to retain 
the property but to divest his wife 
of a share in it, then such intent 
becomes part of a wrongful fraud.’’ 
—Clavin v. Clavin, 41 N.Y.S.2d 377, 
379. 

Irrevocable transfer 

Where father made absolute and 
irrevocable transfers of personalty 
to children without consideration but 
at all times retained a considerable 
estate for support of his wife and 
himself, wife was not entitled to 
1 have transfers set aside on ground 
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it does not apply where the transfer is a mere de- ' 
vice by which the husband, not parting wth the 
absolute dominion over the property during his life, 
seeks at his death to deprive his widow of her dis¬ 
tributive share in his personal property,^^ or where 
the transfer is made causa mortis to defraud the 
widow of her dower or distributive share in the 
personalty.58 Stated otherwise, the good faith re¬ 
quired of a husband making a gift of his personal 
property during his lifetime does not refer to his 
purpose to affect his wife, but to the intent to di¬ 
vest himself of ownership.59 However, it has been 
held that neither the retention of a life estate in 
the income of the property transferred nor the res¬ 
ervation of a power to revoke the transfer is by it¬ 
self proof of such fraudulent intent as ivould ren¬ 
der the transfer void as against the wife.®* 

A purchaser of personal property is not entitled 
to raise the question that the sale was a fraud on 


the wife of the seller.®^ 


b. Before Marriage 

An antenuptial transfer of his property J Prospec- 
tive husband in contemplation of 
to defeat the prospective wife’s 

fraudulent as to the wife, ignorant of the transfer. 


Even before marriage, if a prospective husband 
transfers his property with the intention to defeat 
his intended wife of any interests she might have 
as his wife in his property, such transfers are gen¬ 
erally in equity a fraud on the marital rights of the 
wife.62 However, not every conveyance or trans¬ 
fer by a man before his marriage will be deemed 
to be in fraud of the rights of the intended spouse. 
Each case must be considered and decided largely 
in the light of the special facts and circumstances 
surrounding it.®^ 


Absence of fraudulent intent The wife cannot 


that transfers were fraudulent and 
deprived her of her marital rights.— 
Holzheierlein v. Holzbeierlein, 91 F. 

2d 250. 67 App.D.C. 219. 

57. Md.—Whitehill v. Thiess, 158 A. 

347 , 161 Md. 657, 79 A.Li.B.. 373. 
X.Y.—President and Directors of 
Manhattan Co. v. Janowitz, 14 N.Y. 
S.2d 375, 172 Misc. 290, Quoting 
Corpus Juris, and modified on other 
grounds 21 N.T.S.2d 232, 260 App. 
Div. 174—Clavin v. Clavin, 41 N.Y. 
S-2d 377. _ I 

Ohio.—Hayes v. Lindquist, 153 N.E. 
269, 271, 22 Ohio App. 58, quoting 
Corpus Juris. 

30 C.J. p 524 note 89. 

"If the transfer of personal prop¬ 
erty by the husband during his life¬ 
time is a mere device and means by 
which he retains to himself the use 
and benefit of the property during 
his lifetime, and at his death seeks 
to deprive the widow of her distribu¬ 
tive share, it is to be regarded as 
fraudulent as to the wife.”—In re 
Sides’ Estate, 228 N.W. 619, 622, 119 
Neb. 314. 

58. U.S.—West V. Miller, C.C.A.I11.. 
78 P.2d 479, certiorari denied 56 
S.Ct 156, 296 U.S. 633, 80 L.Ed. 
450. 

Ohio.—^Hayes v. Lindquist, 153 N.E 
269, 271, 22 Ohio App. 58, quoting 
Corpus Juris. 

30 C.J. p 524 note 90. 

■Wife otherwise provided for 

A husband’s gift causa mortis is 
not a fraud on the wife, where, by 
reason of life insurance or other 
arrangements, she receives an amount 
equal to her statutory share of the 
subject matter of the gift.—Weber 
v. Salisbury, 148 S.W. 34, 149 Ky. 
327. 

59. Pa.—^Potter Title & Trust Co. v. 
Braum, 144 A.* 401, 294 Pa. 482, 64 


A.L.R. 463—Benkart v. Common¬ 
wealth Trust Co., 112 A. 62, 269 Pa. 
257. 

60. Pa.—Beirne v. Continental-Equi¬ 
table Trust Co., 161 A. 721, 307 Pa. 
670. 

61. Mich.—Cool V. Snover, 38 Mich. 
562. 

62. Ark.— Harrison v. Harrison, 127 
S.W.2d 270, 198 Ark. 64. 

Ky.—Martin v. Martin, 138 S.W.2d 
509, 513, 282 Ky. 411, citing Corpus 
Juris. 

Mass.— Gedart v. Ejdrygiewicz, 25 N. 
E.2d 371, 305 Mass. 224—Kava- 
naugh V. Kavanaugh, 181 N.E. 181, 
279 Mass. 238. 

N.Y.—^Enthoven v. Enthoven, 4 N.Y. 
S.2d 514, 167 Misc. 686, affirmed 10 
N.Y.S.2d 208, 256 App.Div. 813— 
Rubin V. Myrub Realty Co., 279 N. 
Y.S. 867, 244 App.Div. 541. 
jq- Q;—Taylor v. Taylor, 148 S.B. 171, 
*197 N.C. 197. 

Pa.—Kirk v. Kirk, 16 A.2d 47, 340 
Pa. 203. 

30 C.J. p 524 note 93. 

“Marriage, as it affects property 
rights, rightfully affects in some de¬ 
gree all that husband then has and 
all that he has in prospect."—Rowe 
V. Ratliff. 104 S.W.2d 437. 439, 268 
Ky. 217—Muir v, Muir, 92 S.W. 314, 
316, 133 Ky. 125, 4 L.R.A.,N.S., 909. 
Absence of consideration | 

A conveyance of real estate, con¬ 
sisting of half of his estate, made 
by a man after an agreement to mar¬ 
ry, without consideration and without 
the knowledge or consent of his in¬ 
tended wife, is a fraud on the wife. 

_Anderson v. Anderson, 240 S.W. 

1061, 194 Ky. 763. 

Beal or personal property 
Ky.—Martin v. Martin, 138 S.W.2d 
509, 282 Ky. 411. 

30 C.J. P 524 note 93 [a]. 
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Transfefr in trust conferring bene¬ 
fits from property on husband is 
within rule.— Rubin v. Myrub Real¬ 
ty Co., 279 N.Y.S. 867, 244 App.Div. 
541. 

MCiBrepresentations as to property 
A man may not acquire a wife as 
the fruit of misrepresentation re¬ 
specting his property as part of a 
fraudulent scheme to deprive her of 
a promised share in his estate. 
Clavin v. Clavin, 41 N.Y.S.2d 377. 
Antenuptial transfer in fraud of 
dower right see Dower § 58. 

63. Ill.—Geiger v. Merle, 196 N.E. 
497 , 360 Ill. 497, certiorari denied 
56 's Ct. 154, 296 U.S. 630, 80 L. 
Ed. 448. 

Pa.—In re Fritz’s Estate, 5 A.2d 601, 
135 Pa.Super. 463—Cohn v. Camp 
Curtin Trust Co, 44 Dauph.Co. 407. 
30 C.J. P 524 note 94. 

Gk)nve 3 rance immediately before 
marriage is not fraudulent per se. 
—Rose V. Rose, 1 N.W.2d 458, 300 
Mich. 73—^Noah v. Noah, 224 N.W. 
611, 246 Mich. 324. 

Conveyance based on valuable con¬ 
sideration 

Mich.—^Noah v. Noah, supra. 

Property without homestead status 
Widow could not set aside prenup¬ 
tial conveyances by husband as in 
fraud of homestead rights, where 
lands so conveyed never were im¬ 
pressed with character of husband’s 
homestead.—^Anderson v. Lewter, 168 
So. 171, 232 Ala. 375. 

04 . Ill.—Jarvis v. Jarvis, 122 N.E. 
121 , 286 Ill. 478. 

Pa.—Cohn v. Camp Curtin Trust Co., 
44 Dauph.Co. 407. 
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have the conveyance or transfer avoided where 
there is no evidence of any fraudulent intent.®® 
Contemplation of marriage as factor. While an 
antenuptial conveyance cannot be avoided as in 
fraud of the rights of the wife unless it was made 
in contemplation of marriage,®® it is not required 
that negotiations or an engagement exist at the time 
of the conveyance,®'^ the conveyance being subject 
to avoidance where the grantor made it with an in¬ 
tent to marry and to defeat the marital rights of 
any person whom he might marry, regardless of 
whether the particular person whom he was to mar¬ 
ry had or had not been selected.®* 

Time of conveyance or transfer as factor. In de¬ 
termining whether a transfer of property by a man 
“in contemplation of marriage” is a fraud on the 
marital rights of the prospective wife, the courts 
refrain from naming any fixed and arbitrary length 
of time within which such a transfer of property is 
fraudulent.®* While the time of the conveyance 
with reference to the date of the marriage is mate¬ 
rial in determining whether or not the transfer is 
fraudulent,’® it must be considered in connection 
with the other facts and conditions connected with 
the transfer.’^ 

Secrecy of transaction as factor. The fact that 
the conveyance is secret or is not communicated to 
the prospective wife does not necessarily make it 
fraudulent as to her;'’* it may be the husband’s 


duty to make the conveyance to a person who has 
a legal or moral claim on him.'’* However, a con¬ 
veyance on the eve of marriage, to be regarded as 
a fraud on the legal rights of the intended wife, 
must be made without her consent or knowledge.'?^ 

The ignorance of the spouse of a conveyance, 
pending a treaty of marriage, may be fatal thereto, 
although no actual misrepresentation appears.'’® 
However, she must have relied on her prospective 
rights in the property of the husband as an induce¬ 
ment to the marriage.’’® 

While a voluntary conveyance of real property 
made by a man after entering into an agreement to 
marry and without the knowledge of the other con¬ 
tracting party is not conclusively presumed to be 
fraudulent,” it presents a prima facie or construc¬ 
tive case of fraud,’* subject to be explained by the 
persons interested.’® 

Effect of fraudulent transfer. An antenuptial 
transfer in fraud of the wife’s marital rights is 
void or voidable only as to her.*® After such a 
conveyance the husband has no interest in the prop¬ 
erty conveyed which he can assert, convey, or de¬ 
vise by will,*’- and the wife, as his devisee of such 
property, can successfully assert no more right or 
interest in the property than any other devisee.** 

The wife is entitled to have the deed set aside 
only as to her present existing rights, and not as to 
claims which may subsequently accrue.*® Howev- 


65. Ill.—Geiger v. Merle, 196 M.B. 
497 360 Ill. 497, certiorari denied 
56 S,Ct. 154, 296 U.S. 630, SO L.Ed. 
44S—Jarvis v. Jarvis, 132 N.E, 432, 

299 Ill. 89. 

Kan.—Tracy v. Thatcher, 11 P.2d 691, 
135 Kan. 615. 

Mich.—Rose v. Rose, 1 N.W.2d 458, 

300 Mich. 73. 

Pa.—Kirk v. Kirk, 16 A.2d 47, 340 Pa. 
203—In re Fritz’ Estate, 5 A.2d 
601, 135 Pa. Super. 463—Cohn v. 
Camp Curtin Trust Co., 44 Dauph. 
Co. 407. 

20 C.J. p 524 note 96. 

G6. Miss.—Price v. Craig, 143 So. 

694, 164 Miss. 42. 

30 C.J. p 525 note 97. 

67. Iowa.—^Beechley v. Beechley, 108 
N.W. 762, 134 Iowa 75, 120 Am.S.R. 
412, *9 L.R.A..N.S., 955, 13 Ann.Cas. 
101, overruling in part Gainor v. 
Gainor, 26 Iowa 337. 

68. Ky.—Martin v. Martin, 138 S.W. 
2d 509, 513, 282 Ky. 411, citing 
Corpus Juris. 

30 C.J. p 525 note 99. 

“The requisite fraudulent intent 
need not he directed against a par¬ 
ticular person.”—Martin v. Martin, 
138 S.W.2d 509, 513, 282 Ky. 411. 

69 . Ill.—^Jarvis v. Jarvis, 122 N.E. 
121, 123, 286 Ill. 478. 


TO. Ill,—Jarvis v. Jarvis, supra, 

71 . Ill.—Jarvis v. Jarvis, supra. 

72. Pa.—Kirk v. Kirk, 16 A.2d 47, 
340 Pa. 203. 

73. Ind.—^Alkire v. Alkire, 32 N.E. 
571, 134 Ind. 350. 

30 C.J. p 525 note 5. 

74. Ill.—Daniher v. Daniher, 66 N.E. 
239, 201 Ill. 489. 

Iowa.—Bell v. Dufur, 121 N.W. 500, 
142 Iowa 701. 

30 C.J. p 525 note 6. 

Marriage with knowledge of trans¬ 
fer precludes wife from complaining. 

_Goldberg v. Goldberg, 52 Dauph.Co., 

Pa., 160—Cohn v. Camp Curtin 
Trust Co., 44 Dauph.Co., Pa., 407. 

75. Del.—Chandler v. Hollingsworth, 
3 DeLCh. 99. 

Iowa,—Beechley v. Beechley, 108 N. 
W. 762, 134 Iowa 75, 120 Am.S.R. 
412, 19 L.R.A.,N.S., 955, 13 Ann. 
Cas. 101. 

76. Ind-—Alkire v. Alkire, 32 N.E. 
571, 134 Ind. 350. 

Iowa,—Bell v. Dufur, 121 N.W. 500, 
142 Iowa 701. 

77. Ill.—Dunbar v. Dunbar. 98 N.E. 
563. 254 Ill. 281. 

78. Ill.—Dunbar v. Dunbar, supra. 

30 C.J. p 525 note 10. 
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However, it has been held that, 
where husband voluntarily conveyed 
realty to children by former mar¬ 
riage, on consideration of love and 
affection, three days before marriage, 
mere proof that wife, who knew of 
husband's ownership of the realty at 
time of engagement to marry, did not 
know of the conveyance three days 
before marriage, did not raise pre¬ 
sumption of “fraud” entitling wife to 
have deed set aside after husband's 
death, proof of actual fraud being 
necessary.—Kirk v. Kirk, 16 A.2d 47, 
340 Pa, 203. 

79. Ill.—Dunbar v. Dunbar, 98 N.E. 
563, 254 Ill. 281—Daniher v. Dani- 
ber, 66 N.E. 239, 201 Ill. 489. 

80. Ill.—Deke v. Huenkemeier, 124 
N.E. 381, 289 Ill. 148. 

81 . Ill.—Deke v. Huenkemeier, su¬ 
pra. 

82. Ill.—Deke v. Huenkemeier, su¬ 
pra, 

83. N.T.—President & Directors of 
Manhattan Co. v. Janowitz, 14 N. 
Y.S.2d 375, 384, 172 Misc. 290. cit¬ 
ing Corpus Juris, and modified on 
other grounds 21 N.Y.S.2d 232, 260 
App.Div. 174. 

30 C.J. p 526 note 22. 
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er, some courts hold that the rules applicable in ac¬ 
tions by creditors to set aside fraudulent conveyanc¬ 
es do not apply to an action by a wife to set aside 
an antenuptial conveyance in fraud of her rights, 
and that, in such an action, the court may cancel 


§ 21 

the conveyance in toto and thereby protect a future 
right of action of the wife.*^ 

The effect of fraudulent conveyances generally 
is considered in Fraudulent Conveyances §§ 56-61. ' 


C. PROPEETY OF WIFE 


§21. In General 

Under the common law on coverture, the husband 
acquires a vested interest in his wife’s property. 

At common law the effect of marriage on the 
property of the. wife is quite different from the ef¬ 
fect on the property of the husband. The doctrine 
of merger of identity, discussed supra § 5, and the 
duty imposed on the husband to support and main¬ 
tain the wife, discussed supra § 15, apparently af¬ 
ford the explanation for this difference. On cov¬ 
erture the husband has a vested interest forthwith 
in the property of his wife,*® the nature of his in¬ 
terest depending on the character of the property 
and the kind of estate held by the wife,*® as dis¬ 
cussed infra this section and §§ 22-26. His inter¬ 
est at marriage is subject, however, to the existing 
equities in the property of the wife.*'^ 

Marriage, at common law, does not have the le¬ 
gal effect of making the husband a purchaser for 
a valuable consideration of his wdfe’s property,** 
or of transferring to him a higher estate or greater 
interest than she had.*® 

Where the wife is seized only as a trustee, the 


rights of the cestui que trust are paramount to 
those of either the husband or wife.®® 

For a consideration of the rights of a married 
woman in her separate estate under constitutional 
and statutory provisions see infra §§ 226-388. Dis¬ 
ability of the wife to transfer her property at com¬ 
mon law is considered infra § 196. 

Property purchased with wife’s personal property. 
Property purchased by the husband in his own name 
with money or other personal property of the wife 
to which he is entitled by virtue of his common-law 
marital rights becomes his property.®^ 

Property derived from decedent’s estate. The 
husband’s right at common law attaches to property 
coming to the wife as distributee,®*' legatee,®* or 
devisee.®® Personal property acquired by the wife 
from a decedent’s estate vests in the husband,®® 
and may be assigned by him.®® His marital rights 
in her real property, coming to her after marriage, 
by’ inheritance or devise, are the same, at common 
law, as his rights which attach to her lands owned 
by her at the time of marriage.®^ 

Property derived from former deceased husband. 


84. Mo.—^Vordick v. Kirsch, 216 S.TV. 
519. 

30 C.J. P 526 note 24. 

85. Ariz.—Blackman v. Blackman, 43 
P.2d 1011, 45 Ariz. 374. 

Va.—Worrell v. Worrell, 4 S.E.2d 
343. 174 Va. 11. 

30 C.J. p 526 note 28. 

“In its early stage the common 
law notoriously enveloped the iden¬ 
tity of the wife and all her posses¬ 
sions in the personality of the hus¬ 
band.”—Sims V. Sims, 76 A. 1063, 
1064, 79 N.J.Law 577, 29 L.R.A.,N.S., 
842—^Klinger v.'Steffens, 6 A.2d 217, 
21S, 17 N.J.Misc. IIS. 

Dotal property see infra § 469. 
Extradotal property see infra § 469. 
Effect of married women’s separate 
property statutes on vested rights ! 
of husband see infra §§ 233-236. 
Property acquired by husband and 
wife see infra §§ 31-35. 

Rights of husband on death of wife 
see Curtesy § 1 et seq, and De¬ 
scent and Distribution § 52. 
Termination of husband’s rights in 
wife’s property by absolute divorce 
decree see Divorce § ISO a. 


Wife’s right to dispose of her: 

Property by will as subject to hus¬ 
band’s rights see the C.J.S. title 
Wills § 87, also 68 C.J. p 501 
note 19. 

Separate estate under statute see 
infra § 368. 

86 . Ariz.—Blackman v. Blackman, 43 
P.2d 1011, 45 Ariz. 374. 

30 C.J. p 526 note 29. 

87- Ala.—Maynard v. Williams, 17 
Ala. 676. 

Del.—Coleman v. Waples, 1 Del. 196. 

88 . Pa.—McKee v. Jones, 6 Pa. 425. | 
Tenn.—Green v. Goodall, 1 Coldw. 

404. 

89. Tenn.—Green v. Goodall, supra. 
80. Pa.—McKee v. Jones, 6 Pa. 425. 

91. Ky.—Foley v. Wynri, 109 S.W.2d 
569, 270 Ky. 185. 

S.D.—Kupfer v. Biehn, 169 N.W. 514, 
41 S.D. 163, Nebraska law. 

30 C.J. P 545 note 58. 

Property purchased with wife’s sep¬ 
arate property see infra §§ 251-252. 
Purchase as reduction to possession 
see supra § 24. 
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92. Miss.—McGee v. Ford, 13 Miss. 
769. 

30 C.J. p 546 note 59. 

Payment to husband on distribution 
see Executors and Administrators 
§ 497. 

Right of wife, in equity or under 
statute, to take property under 
will or by descent see infra §§ 194, 
240, 241. 

Whether legacy or distributive share 
requires reduction to possession 
see infra § 24 a. 

93. Ga.—^Bryan v. Duncan, 11 Ga. 
67. 

30 C.J. P 546 note 60. 

94. Ky.—Lytle v. Rowton, 1 A.K. 
Marsh. 517. 

95 . Tenn.—Robertson v. Wade, 68 S. 
W.2d 487, 17 Tenn.App. 457. 

30 C.J. p 546 note 62. 

Husband’s rights in wife’s person¬ 
alty see infra § 23. 

96. Pa—Skinner’s Appeal, 5 Pa. 262. 

30 C.J. p 546 note 63. 

97. Mo.—De Hatre v. Edmonds, 98 
S.W. 744, 200 Mo. 246, iO L.R.A., 
N.S., 86. 

30 C.J. p 546 note 64. 
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The dower interest which a wife has in realty de¬ 
rived from a former marriage is a life estate to 
which the common-law’ marital rights of a subse¬ 
quent husband attach.^^ His interest is the same 
as in any other freehold estate of the wife.^® On 
the sale of a widow’s dower rights, the proceeds, 
like other personalty, vest in a subsequent hus¬ 
band.^ However, a sale by a widow, while a feme 
sole, of land received by her by descent from her 
husband will not be affected by her subsequent mar- 
riage.2 

A widow’s dower not allotted does not vest in her 
second husband.^ Neither the husband nor a cred¬ 
itor of his can claim any rights deducible from the 
possession by the husband of the personal property 
of his wife’s former husband before the estate has 
been distributed by an order of court or by consent 
of the parties interested.^ 

Property of infant wife. At common law person¬ 
al property in the hands of a guardian of an infant 
female may on marriage be claimed b^^ the husband 
as his own.5 Equity, however, may decree that 
guardians of its own appointment shall hold the 
wife’s personalty to her separate use.® 

The rule that money arising from the sale of the 
lands of the wife belong to the husband by virtue 
of his common-law marital rights, see infra § 
24 a (1), is not affected by the fact that she was 
an infant at the time of making an executory con¬ 
tract of sale, where the sale was not consummated 


until after she became of age.7 However, it is a 
rule in some jurisdictions that the proceeds of an 
infant’s lands which have been sold under a decree 
of court retain their character of realty during the 
infant’s minority, see Conversion § 34, and in such 
jurisdictions the court may refuse to allow the mon¬ 
ey to be paid to the husband of-the infant during 
her infancy.® 

It has been held that growing wood or timber on 
the lands of a married infant cannot be sold or dis¬ 
posed of by her husband,^ but that a sale of a few 
trees by the wife, with the concurrence and sanc¬ 
tion of the husband, for a fair consideration is a 
valid transaction where there is no suggestion that 
the sale of the trees is an act of bad husbandry, in¬ 
jurious to the inheritance.^® 

§ 22. Real Property 

a. In general 

b. Rights and liabilities of husband 
a. In Greneral 

Under the common law the husband on his marriage 
becomes seized of a freehold estate, during coverture, 
in his wife's real estate. 

Under the common law the husband, by virtue of 
the marriage, becomes seized, during the coverture, 
of a freehold estate in all the lands in which his 
wife has an estate of inheritance.^^ The estate of 
the husband is a freehold estate, less than the fee,^^ 
which the law carves out of the whole estate, leav¬ 
ing an estate in remainder.^® Husband and wife 


Husband's rights in wife’s realty see 
infra § 22. 

98. Ala.—^Neil v. Johnson, 11 Ala. 
615. 

30 C.J. P 546 note 65. 

99 . X.J.—Van Note v. Downey, 28 N. 
J.Law 219. 

Pa.—Bachman v. Chrisman, 23 Pa. 
162. 

30 C.J. p 546 note 66. 

1 . N.Y.—Martin v. Martin, 1 N.T. 
473. 

—Ellsworth V. Hinds, 5 Wis. 613. 
30 C.J. p 546 note 67. 

2. Ind.—Deweese v. Reagan, 40 Ind. 
513. 

3. Miss.—Smith v. Cunningham, 30 
So. 652, 79 Miss. 425. 

30 C.J. p 546 note 69. 

4. Ala. — Johnson v. Spaight, 14 Ala. 
27. 

5 . Ky.—^Walden v. Phillips, 5 S.W. 
757, 86 Ky. 302, 9 Ky.L. 569. 

30 C.J. P 546 note 72. 

6 . Tenn.—Murphy v. Green, 2 Baxt. 
403. 

7 . N.C.—^Black v. Justice, 86 N.C. 
504. 


8 . n.T.—I n re Finch, Clarke 538. 

9. N.J.—Porch V. Fries, 18 N.J.Eq. 
204. 

10. Mass.—Bartlett v. Cowles, 15 
Gray 445. 

11. Fla.—Blood V. Hunt, 121 So. 886, 
890, 97 Fla, 551, citing Ctorpns Ju¬ 
ris. 

N.J.—Hopper v. Gurtman, 18 A.2d 
245, 126 N.J.Law 263, 133 A.L.R. 
621, affirming 8 A.2d 376, 17 N.J. 
Misc, 289, 133 A.L.R. 621. 

Vt.—Roberge v. Town of Troy, 163 
A. 770, 105 Vt. 134. 

Wyo.—In re Smith’s Estate, 97 P.2d 
677, 679, 55 Wyo. 181, citing Cor¬ 
pus Juris. 

30 C.J. p 526 note 35. 
liife estate 

In the absence of a controlling 
statute life estates in lands held by 
a woman, whether for her own life 
or during the life of some other per¬ 
son, inure on her marriage to the 
benefit of her husband. Where the 
estate is for her life, he has a free¬ 
hold interest in himself during their 
joint lives.—Wood v. Wood, 83 N.Y. 
575, affirming 18 Hun 350. 
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Estates in remainder or reversion 

(1) The general rule is that the 
husband does not obtain any marital 
rights in his wife’s estates in re¬ 
mainder or reversion until the ter¬ 
mination of the life tenancy or oth¬ 
er preceding particular estate.—Mc- 
Clanahan v. Davis, D.C., 8 How. 170, 
12 L.Ed. 1033. 

(2) Some authorities, however, 
hold that title in a vested remainder 
passes to the husband on marriage. 
—Findley v. Sasser, 62 Ga. 177. 
Necessity of possession under early 

statutes 

Ga.—Arnold v. Limeburger, 49 S.E. 

812, 122 Ga. 72. 

30 C.J. p 527 notes 49-53. 

Possession between husband and wife 
see infra § 41. 

12. Mass.—Melvin v. Proprietors 
Merrimack River Locks & Canals, 
16 Pick. 161. 

Mo.—De Hat re v. Edmonds, 98 S.W. 
744, 200 Mo. 246, 10 L.R.A,N.S., 
86 . 

13. Mo.—^De Hatre v. Edmonds, su¬ 
pra. 
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together have the whole estate and therefore in law 
they are considered as jointly seized in fee.^^ 

The estate of the husband Is called a freehold es¬ 
tate jure uxoris,i5 and is a vested interest.!® It has 
been stated that at common law the husband has 
a freehold interest in the lands of the wife during 
their joint lives,!! but it is more accurate to say 
that the estate continues during coverture.!® 

Where the husband survives the wife, the estate 
is for the life of the wife only,!® unless by virtue 
of the birth of issue he is entitled to an estate for 
the remainder of his life as tenant by the curtesy, as 
discussed in Curtesy § 1 b. Where the wife sur¬ 
vives the husband, the estate is for the life of the 
husband,!® and on his death the lands pass to the 
wife.!! 

The marital rights of the husband do not attach 
to real property which is conveyed to his surviving 
wife after his death.!® 

Chattels real. It is a rule of the common law 
that the husband has an interest in her right in the 
chattels real of which the wife is or may be pos¬ 
sessed during the coverture.®® As discussed infra 
subdivision b of this section, he may by alienation 
during coverture absolutely deprive her of her right 
therein. If he does not dispose of them, she will 
be entitled to them if she survives him,®! but, if he 
survives, he will be entitled to them absolutely by 
virtue of his marital rights.®® 


b. •R.i ghts and Liabilities of Husband 

(1) In general 

(2) Rents and profits 

(3) Transfers and encumbrances 

(1) In General 

At common liiw the husband during coverture has a 
right to the possession and control of his wife’s realty. 

At common law the husband has a right during 
coverture to the possession®® and control®! of the 
real property owned by the w'ife. Practically the 
only restriction on his absolute right over her sep¬ 
arate realty is that he cannot dispose of or encum¬ 
ber it so as to affect her or her heirs’ interest aft¬ 
er his death.®® 

It has been held that the common-law rights of 
the husband in real property purchased in the name 
of the wife may be modified by the agreement of 
husband and wife regarding the purchase and use 
of the property.!® 

Constitutional or statutory provisions. The hus¬ 
band’s rights and liabilities with respect to his 
wife’s separate estate under constitutional and stat¬ 
utory provisions are considered infra §§ 27S-304. 

(2) Rents and Profits 

At common law the husband during coverture has a 
right to the rents and profits of his wife's realty. 

The husband, by the common law, is entitled, dur¬ 
ing coverture, to all the uses, rents, and profits of 


14. Mass.—Melvin v. Proprietors 
Merrimack River Locks & Canals, 
supra. 

30 C.J. p 526 note 38. 

Husband is necessary party to con¬ 
tract of sale.—Roberge v. Town of 
Troy, 163 A. 770, 105 Vt. 134. 
Property acquired by husband and 
wife see infra §§ 31-35. 

15. Mo.—Mathis v. Melton, 238 S.W. 
S06, 293 Mo. 134. 

X.J.—Hopper v. Gurtman, 18 A.2d 
245, 126 N.J.Law 263, 133 A.L.R. 
621, affirming 8 A.2d 376, 17 N.J. 
Misc. 289, 133 A.L.R. 621. 

30 C.J. P 527 note 39. 

Distinguished from curtesy see Cur¬ 
tesy § 1 b. 

Abolition of husband’s common-law 
estate in wife’s property by mar¬ 
ried -women’s acts see infra §§ 233- 
236. 

16. X.J.—^Hopper v. Gurtman, supra. 

17. W.Va.—Central Land Co. v. Laid- 
ley, 9 S.E. 61, 32 W.Va. 134, 25 
Am.S.R. 797, 3 L.R.A. 826. 

30 C.J. p 527 note 42. 

18. N.J.—^Hopper v. Gurtman, 18 A. 
2d 245, 126 N.J.Law 263. 133 A. 


L.R. 621, affirming 8 A.2d 376, 17 
N.J.Misc, 289, 133 A.L.R. 621. 

30 C.J. p 527 note 43. 

Effect of divorce decree on hus¬ 
band’s rights in wife’s property see 
Divorce § 180. 

19 , Ky.—Oldham v. Henderson, 6 
Dana 254. 

Me.—Babb v. Perley, 1 Me. 6 . 
ao. Me.—Babb v. Perley, supra. 

21 . W.Va.—Central Land Co. v. 
Laidley, 9 S.E. 61, 32 W.Va. 134. 
25 Am.S.R. 797, 3 L.R.A. 826. 

30 C.J. p 527 note 47. 

22 , Ga.—Causey v. White, 84 S.E. 
58, 143 Ga. 7. 

23. Va.—Dold V. Geiger, 2 Gratt. 98, 
43 Va, 98. 

Terms for years 

At common law estates or terms 
for years of the wife belong to the 
husband’s use absolutely during cov¬ 
erture.—Myers v. Marcus, 1 Ky.L. 
416, 10 Ky.Op. 887—30 C.J. p 527 
note 62. 

24 , Va.—Dold v. Geiger, 2 Gratt. 98, 
43 Va. 98. 

30 C.J. p 527 note 60. 
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Term for years 

N.J.—Riley v. Riley, 19 N.J.Eq. 229. 
30 C.J. p 527 note 63. 

25. Va.—Dold v. Geiger, 2 Gratt. 9S, 
43 Va. 98. 

26. Fla.—Blood V. Hunt, 121 So. 886, 
890, 97 Fla. 551, citing Corpus Ju¬ 
ris. 

30 C.J. P 528 note 66 . 

27. Fla.—Blood v. Hunt, 121 So. 886 , 
890, 97 Fla. 551, citing Corpus Ju¬ 
ris. 

Wyo.—In re Smith’s Estate, 97 P.2d 
677, 55 Wyo. 181. 

30 C.J. p 528 note 67. 

“At common law the husband had 
the right to use, manage and enjoy 
his wife’s real property during his 
lifetime.”—In re Giant Portland Ce¬ 
ment Co., DeLCh., 21 A.2d 697, 703. 

28. Ariz.—^Blackman v. Blackman, 43 
P.2d 1011, 45 Ariz. 374. 

29. Vt.—^Alfred v. Alfred, 86 A. 749, 
86 Vt. 500. 

30 C.J. p 528 note 73. 

Contracts between spouses see infra 
§§ 119-130. 
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his wife’s lands.They belong to him absoluteh’.^^ 

Where the wife survives the husband, rents and 
profits uncollected at his death, ^2 pass to his person¬ 
al representatives in preference to the widow; but 
the widow is entitled to rents accruing after the 
husband’s death and received by his administrator.^^ 

Where the husband survives the wife, he is en¬ 
titled to the ungathered crops,and to all rents 
and profits accruing and unpaid during coverture.^® 

(3) Transfers and Encumbrances 

At common law the husband may convey his interest 
In his wife’s realty. 

Under the common law, the husband may convey 
his interest in his wife’s real property,^® whether 
such property is held by the wife in fee, 37 for life, 33 
or, as discussed infra this subdivision note 54, for 
years. This right to convey includes the right to 
charge, lease, or mortgage the estate, within the lim¬ 
its of his interests.33 

His power to convey is measured by the estate or 
interest which he enjoys by his marital right.^® He 
cannot alienate or encumber her estates to the prej¬ 
udice of the ultimate rights of the wife^^ or her 
heirs,^3 since only his individual estate is affected 
by a voluntary or involuntary transfer.^3 if he 
gains a tenancy by curtesy, his right to alienate his 
interest lasts during his life;^^ but otherwise his 


power to convey continues only during coverture,45 
and one acquiring possession of lands by a convey¬ 
ance from the husband is bound, on the death of 
the husband, to restore the possession to the wife or 
to her heirs.^3 Stated otherwise, at common law a 
conveyance by the husband of his wife’s lands held 
by him solely by virtue of the marital relation can¬ 
not affect the land after his death.47 

Some statutes dealing with real property of the 
wife in which she has no separate estate cut off the 
husband’s common-law right to dispose of his in¬ 
terest in such property without her consent or join¬ 
der.^ 3 The right of the husband to sell or encum¬ 
ber his wife’s separate estate is considered infra § 
287. The right of the wife to dispose of her realty 
at common law is considered infra § 196. 

Life estate. Under the common law, where a 
husband alienates his wife’s life estate in lands, her 
entire interest is conveyed, providing he survives 
her; but, if she survives him, only the interest dur¬ 
ing his life passes.'^3 

Estates in renminder or reversion. Ordinarily 
under the common law, the husband cannot dispose 
of his wife’s estate in reversion or remainder be¬ 
fore it vests in possession.^O 

The husband may assign the wife’s remainder in¬ 
terest, during the life tenancy, so as to bar all his 


30. Ariz.—Blackman v. Blackman, 43 
P.2d 1011, 45 Ariz. 374. 

pia.—Merrill v. Adkins, 180 So, 41, 
131 Fla. 478—Blood v. Hunt, 121 
So. 886, 890, 97 Fla. 551, citing 
Corpus Juris. 

N.J.—Hopper v. Gurtman, 18 A.2d 
245, 126 N.J.Law 263, 133 A.L.R. 
621, affirming 8 A.2d 376, 17 N.J. 
Misc. 289, 133 A.Li.R. 621. 

N-.C.—Johnson v. Leavitt, 125 S.E, 

49, 188 N.C. 682. 

Tex.—Goldberg v. Zellner, Com.App., 
235 S.W. 870, reversing Zellner v. 
Samuelson, Civ.App., 220 S.W. 587. 
30 C.J. P 528 note 74. 

During joint lives 

N.Y.—Finnegan v. Humes, 298 N.T.S. 

50, 163 Misc. 840, modified on other 
grounds 299 N.T.S. 501, 252 App. 
Div. 385, affirmed 14 N.E.2d 389, 
277 N.Y. 682. 

Right of husband as trustee of wife's 
property to rents and profits there¬ 
of see infra § 282. 

31. Mass.—^Nickerson v. Nickerson, 
126 N.E. 834, 235 Mass. 348. 

30 C.J. P 528 note 75. 

Necessity for joinder of wife in hus¬ 
band’s action for rent see infra § 
405. 

32. Mass.—Clapp v. Stoughton, 10 
Pick. 463. 

30 C.J. p 528 note 77. 


33. S.C.—Brown v. Lindsay, 12 S.C. 
Eq. 97. 

34. Del.-—Spencer v. Lewis, 6 Del. 
223. 

30 C.J. P 529 note 80. 

35. N.T.—Jones v. Patterson, 11 
Barb. 572. 

N.C.—Matthews v, Copeland, 79 N.C. 
493. 

36. Fla,—Blood v. Hunt, 121 So. 886 , 
890, 97 Fla. 551, citing Corpus Jiu 
ris. 

30 C.J. p 529 note 84. 

37. Ind.—^Butterfield v. Beall, 3 Ind- 
203, 

38. Va.—Evans v. Kingsberry, 2 
Rand. 120, 23 Va. 120, 14 Am.D. 779. 

39. N.C.—Richardson v. Richardson, 
64 S.E. 510, 150 N.C, 549, 134 Am. 
S.R. 948. 

30 C.J. p 529 note 88 . 

40. N.H.—Flagg V. Bean, 25 N.H. 
49. 

30 C.J. p 529 note 89. 

41. N.C.—A vent v. Arrington, 10 S.E. 
991, 105 N.C. 377. 

30 C.J. p 529 note 90. 

42. Ky.—Gregory v. Ford, 5 B.Mon. 
471. 

30 C.J. p 529 note 91. 

43. Mo.—Hall v. French, 65 S.W. 
769, 165 Mo. 430. 

30 C.J. p 529 note 92. 
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Attempt to convey fea not fatal 
Although the husband cannot dis¬ 
pose of the wife’s fee, yet an at¬ 
tempt by a husband to convey the fee 
simple of property held by the wife 
at marriage will not render his deed 
ineffectual to convey his actual in¬ 
terest.—Butterfield v. Beall, 3 Ind. 
203. 

44. Mass.—^Nickerson v. Nickerson, 
126 N.E. 834, 235 Mass. 348. 

30 C.J. p 529 note 93. 

45. Mass.—^Nickerson v. Nickerson, 
126 N.E. 834, 235 Mass. 348. 

32 C.J. p 529 note 94. 

46. Ky.—Gregory v. Ford, 5 B.Mon. 
471. 

30 C.J. p 529 note 95. 

47. N.Y.—Bradley v. Walker, 33 N. 
E. 1079, 138 N.Y. 291, reversing 17 
N.Y.S. 383, 60 N.T.Super. 324, 22 
N.Y.C.Civ.Proc. 1. 

48. Mo.—Mueller v. Kaessmann, 84 
Mo. 318, overruling Kanaga v. St. 
Louis, L. & W. R. Co., 76 Mo. 207 
—Fisher v. Nelson, 8 Mo.App. 90. 

49 . Va.—Evans v. Kingsberry, 2 
Rand. 120, 23 Va. 120, 14 Am.D. 
779. 

50. Mass.—Shores v. Carley, 8 Allen 
425. 

S.C.—Terry v. Brunson, 18 S.C.Eq. 78. 
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rights therein after the termination of the life es¬ 
tate,although, if the husband dies before the 
wife, his transferee obtains no title.®^ 

Cliattels real; terms for years. At common law, 
the husband may dispose of his wife’s chattel real 
durin- her life.58 Accordingly, he may mortgage 
or sell or assign his wife’s leasehold estates for 
their entire term without the consent or concurrence 
of the wife.5* 

Profits. The husband may dispose of the profits 
or usufruct of the wife’s lands according to his 
pleasure, without or against her consent.55 


I 23. Personal Property 

a. In general 

b. Sufficiency of wife’s possession 


a. In Cleneral 


AND WIFE ^ 

in possession or choses in action. Under the com¬ 
mon law, personal property in possession is the 
property of the husband.58 All the personal proper¬ 
ty of the wife in her possession at the time of 
marriage,59 or which comes to her during cover¬ 
ture,®® vests absolutely in the husband, unless the 
matter is controlled by a marriage agreement. 

In other words marriage operates as a gift to the 
husband of all the movable effects of the wife of 
which she is actually or beneficially in possession 
at the time in her own right,®^ or which come to 
her during coverture,®® and of all her choses in ac¬ 
tion which he reduces to possession during cover¬ 
ture.®^ Another statement of the rule is that by 
the common law marriage vests absolutely in the 
husband all articles of personal property Aen 
owTied or thereafter acquired®® by the wife. Where 
absolute title to the personal property in the pos¬ 
session of the wife at the time of marriage has vest¬ 
ed in the husband, it remains in him until divested 


At common law the personal property of a myried 
woman in possession usualiy vests in the husband ab- 
solutely. 


At common law marriage gives to the husband an 
interest in all the personal property of the wife, 
as long as the relation of husband and wife con- 
tinues.5'7 


As discussed infra this subdivision and § 24, the 
nature of the husband’s interest is absolute or qual¬ 
ified according to whether such personalty is choses 


in some method provided by law.®® 

The husband’s control of the wife’s personalty in 
possession is at common law unlimited and unre- 
stricted.®^ He may make any disposition of it dur¬ 
ing her lifetime, without her consent,«« and hence 
it follows, as discussed infra § 196, that she has 
no interest in it which she can convey. 

The husband takes the wife’s personalty in pos¬ 
session free from any right of survivorship.®* He 


51. Ga-—^De Vaughn v. McLeroy, 10 
S.E. 211. 82 Ga. 687. 

36 C.J. p 530 note 3. 

52 . ' Mo.—Wood V. Simmons, 20 Mo. 
363. 

30 C.J. p 530 note 4. 

53. Me.—Allen v. Hooper, 60 Me. 
371. 

30 C.J. p 530 note 5. 

54. Me.—Allen v. Hooper, 50 Me. 371. 

30 C.J. p 530 note 6 . 1 

55. Me.—Babb v. Parley, 1 Me. 6 . 

56. Ala.—Fields v. Dale, 90 So, 798, 
206 Ala. 475. 

Tex.—Goldberg v. Zellner, ComApp., 
235 S.W. 870, reversing Zellner v. 
Samuelson, Civ.App., 220 S.W. 587. 
Wyo.—In re Smith’s Estate, 97 P.2d 
677, 679, 55 Wyo. 181, citing Corpus 
Juris. 

30 C.J. p 530 note 17. 

Slaves excepted by statute.—Arn¬ 
old V. Leonard, 273 S.W. 799, 801, 114 
Tex. 539, citing Corpus Juris— Rich¬ 
ardson V. Temple Lumber Co., Tex. 
Civ.App., 46 S.W.2d 737. 

“Marital rights” in the sense of as¬ 
sociation, confidence, etc., see su¬ 
pra § 11 . 

Transfer by wife of her personal 
property at common law see infra 
§ 196. 


Transfer by wife of her separate 
estate see infra §§ 367—388. 

57. Ky.—Flanagan v. Thurman, 3 
Ky.Op. 389, 

58. Ariz.—Blackman v. Blackman, 43 
P.2d 1011, 45 Ariz. 374. 

30 C.J. P 530 note 20, p 532 note 40. 

59 . Ariz.—Blackman v. Blackman, 43 I 
P.2d 1011, 45 Ariz. 374. 

Fla.—Blood V. Hunt, 121 So. 886 , 890, 
97 Fla. 551, citing Corpus Juris. 

30 C.J. p 530 note 21 . 

Mouey 

At common law money of the wife 
in possession at the time of the mar¬ 
riage became the property of the 
husband.—Foley v. Wynn, 109 S.W.2d 
569, 270 Ky* 1S5—30 C.J. p 530 note 
21 [a]. 

60. Ala.—Fields v. Dale, 90 So. 798, 
206 Ala. 475. 

Ariz.—Blackman v. Blackman, 43 P* 
2d 1011, 45 Ariz. 374. 

Fla„__Blood V. Hunt, 121 So. 886 , 
890, 97 Fla. 551, citing Corpus Ju¬ 
ris. 

30 C.J. P 531 note 22. 

Right of husband to earnings of wife 
see supra § 17. 

61. Fla,—Blood v. Hunt, 121 So. 886 , 
97 Fla. 551. 


Contracts between husband and wife 
see infra §§ 119—130. 

Marriage settlements see infra §§75- 
118. 

62. Tenn.—Robertson v. Wade, 68 S. 
W.2d 487, 17 Tenn.App. 457. 

30 C.J. P 531 note 23. 

63. Tenn.—Robertson v. Wade, 68 S. 
W.2d 487, 17 Tenn.App. 457. 

30 C.J. p 531 note 24. 

64. Ala.—Me Anally v. O’Neal, 56 

299—Andrews v, Jones, 10 Ala. 

400. 

Mass.—Legg v. Legg, 8 Mass. 99. 
Necessity of reduction to possession 
see infra § 24. 

65. Mo.—Hart v. Leete, 15 S.W. 976, 
104 Mo. 315. 

66 . Ga.—Ellington v. Harris, 56 S.E. 
134, 127 Ga. 85, 119 Am.S.R. 320. 

Waiver by husband of marital rights 
in wife’s property see infra § 27. 

67. Ariz.—Blackman v. Blackman, 43 
P.2d 1011, 45 Ariz. 374. 

30 C.J. P 531 note 29. 

68 . Ariz.—Blackman v. Blackman, 
supra. 

Fla.—Merrill v. Adkins, 180 So. 41, 
131 Fla. 478. 

30 C.J. p 531 note 30. 

69. Ga.— Ellington v. Harris, 56 S. 
K 134, 127 Ga. 85, 119 Am.S.R, 320. 
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may bequeath it'^® or if he dies intestate, it passes 
to his personal representatives, even though the wife 
survives.*^^ 

As discussed infra §§ 233-236, statutes have quite 
generally changed the common law by permitting 
a married woman to retain her personal property, 
and to exercise full control over it, but, as stated 
infra § 236, such statutes are not retroactive and 
personal property derived from the wife and vested 
in the husband is not divested by such acts. 

Property held as separate estate. As discussed 
infra §§ 228, 229, equity will recognize the wife’s 
right to her personal property, to the exclusion of 
her husband, when such property has been clearly 
set apart as her separate estate. The common-law 
rule is sometimes stated to be that all personal prop¬ 
erty belonging to the wife at her marriage, or ac¬ 
quired by her afterward, belongs to her husband 
by reason of the marital relation, unless such prop¬ 
erty is the separate estate of the wife.*^^ 

Parapkermlia. The wife’s articles of wearing 
apparel and of personal ornament, such as jewels, 
suitable to her rank or station in life, are termed 
her “paraphernalia.”'^^ Her right to them on the 
husband’s death constitutes an exception to the com¬ 
mon-law rule that the wife’s personal chattels vest 
absolutely in the husband.*^^ While, at common 
law, they are the property of the husband during 
coverture,"^® and may be disposed of during cover¬ 
ture by him,"^® and, as discussed infra § 30, are dur¬ 
ing his life subject to his debts, they cannot be be¬ 
queathed by him,'^7 and at his death they pass, not to 
his representatives, as other personalty, but to the 
wife,*^^ subject to the rights of the husband’s cred¬ 
itors, in case he dies indebted, as discussed infra § 
30. 


The common-law rules relating to paraphernalia 
remain in force in jurisdictions where they have 
not been abrogated by statute.'^^ In some jurisdic¬ 
tions it is held that they have not been abrogated 
by the married women’s acts or by any other stat¬ 
utory provision,while in other jurisdictions it is 
held that statutes removing the disabilities of a 
married woman and allowing her to take property 
by gift and by purchase have abrogated the com¬ 
mon-law rules by removing the necessity for them,8i 
and, as discussed infra § 237, that in a proper case 
wearing apparel and ornaments of the wife become 
her separate property. 

Pin money. “Pin money” is a term often used in 
English marriage settlements, which has received 
judicial consideration in a number of cases in that 
country, but has received very little recognition in 
the United States.^^ 

b. Sufficiency of Wife’s Possession 

At common law actual or beneficial possession of 
personal property by a married woman in her own right 
is ordinarily sufficient for the husband's right thereto to 
attach. 

In applying the common-law rule by which the 
husband becomes vested with the title to his wife’s 
personal property in possession, as discussed supra 
subdivision a of this section, the possession of the 
wife is generally deemed the possession of the hus¬ 
band, and the property is presumed to belong to 
him,S^ if such possession is actual or beneficial in 
the wife’s own right. On the other hand, the mari¬ 
tal rights of the husband attach to personal property 
of the wife which is not in her actual possession but 
is in the possession of a third person under such cir¬ 
cumstances that the possession of the third person 
may be deemed the possession of the wife,^5 as 
where the third person is in possession as the agent 


TO. Ariz.—Blackman v. Blackman, 43 
P.2d 1011, 45 Ariz. 374. 

Ark.—Jamison v. May, 13 Ark. 600. 
Ga.—Elling’ton v. Hams, 56 S.E. 134, 
127 Ga. 85, 119 Am.S.R. 320. 

71. Ga.—Ellington v. Harris, supra. 
30 C.J. p 531 note 34. 

72. Fla.—Blood v. Hunt, 121 So. 886, 
890, 97 Fla. 551, citing Corpus Jtl- 
xis. 

Tenn.—Nashville, C. & St. L. Ry. Co. 

V. Graham, 5 Tenn.App. 121. 

30 C.J. p 531 note 36. 

73. N.J.—Farrow v. Farrow, 65 A. 
1009, 72 N.J.Eq. 421, 129 Am.S.R. 
714, 11 Li.R.A..N.S., 389, 16 Ann. 
Cas. 507. 

30 C,J. p 532 note 51—31 C.J. p 21 
note 9 [a] (2). 

74 . N.J.—Farrow v. Farrow, supra. 
30 C.J. p 533 notes 58-63. 


75. N.J.—Farrow v. Farrow, supra. 
30 C.J. p 533 note 52. 

76. Mass.—Hawkins v. Providence & 
W. R. Co., 119 Mass. 596, 20 Am. 
R. 353. 

30 C.J. p 533 note 53. 

77. Ark.—^Howard v. Menifee, 5 Ark. 

668 . 

30 C.J. p 533 note 55. 

78. Ark.—Howard v. Menifee, supra. 
30 C.J. p 533 note 56. 

79. Mass.—^Hawkins v. Providence 
& W. R. Co., 119 Mass. 596, 20 Am. 
R. 353. 

N.J.—Farrow v. Farrow, 65 A. 1009, 
72 N.J.Eq. 421, 129 Am.S.R 714, 11 
L.R.A.,N.S.. 389, 16 Ann.Cas. 507. 

80. N.J.—Farrow v. Farrow, supra. 

81. N.Y.—^Whiton v. Snyder, 88 N.Y. 
299, affirming 25 Hun 563. 

30 C.J. p 533 note 66. 
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82. N.C.—McKinnon v. McDonald, 57 
N.C. 1, 72 Am.D. 574. 

30 C.J. p 533 notes 68. 69. 

Nature and distinctions 

Md.—^Helms v. Franciscus, 2 Bland 
544, 20 Am.D. 402. 

83. Tenn.—Prewitt v. Bunch, 50 S. 
W. 748, 101 Tenn. 723. 

Presumption as to possession gener¬ 
ally see infra § 40. 

84. Mo.—^Hemelreich v. Carlos, 24 
Mo.App. 264. 

Effect of marriage of executrix or 
administratrix see Executors and 
Administrators § 80. 

85. Ala.—Gwynn v. Hamilton, 29 
Ala. 233. 

30 C.J. P 532 note 44. 

Necessity for reduction to husband's 
possession see infra § 24. 
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or trustee,86 guardian,87 or bailee,88 of the ^vife. 
However, the husband’s marital right does not at¬ 
tach, so as to defeat the wife’s right by survivor¬ 
ship,' to property so situated that neither the hus¬ 
band nor w'ife has actual possession and neither can 
obtain possession during coverture without becom¬ 
ing a trespasser.89 

A husband’s marital rights do not attach to the 
undivided interest of his wife in a fund which is 
in the custody of the court,^® except under an or¬ 
der of court that it be paid"to him or to the parties 

entitled.®^ 


I 24. _Reduction to Possession by Hus¬ 

band 

a. Right and necessity 

b. Failure to reduce to possession during 

coverture 

c. What constitutes 


a. Eight and Necessity 

(1) Personal property generally 

(2) Qioses in action 


(1) Personal Property Generally 

At common law the husband has the right to reduce 
his wife's personal property to his own possess.^. Title 
to such property lii his wife’s possession vests In the 
husband, however, without any act on his part. 


It has been said that at common law the husband, 
during coverture, has a right to reduce his wife’s 
personal property to his own possession.92 As a 
general rule, under the common law and apart from 
the statute, no act on the part of the husband is re¬ 
quired to vest in him personal property of the -mfe 
which is in her possession at the time of marriage 


§ 24 

or during coverture.” There are statements in a 
number of cases, however, to the effect that at com¬ 
mon law personal property of the wife becomes the 
property of the husband when, and only when, he 
obtains possession of it or when he reduces it to his 
possession,8^ which is a rule generally applicable to 
mere choses in action of the wife, as discussed in- 
fra subdivision a (2) of this section. 

Proceeds of real estate. Except where a differ¬ 
ent status therefor was defined by settlement or con¬ 
tract,the rule at common law is that, where real 
estate of the wife, not subject to her separate use, 
is sold and paid for in money or other personal 
property, such proceeds belong to the husband as 
choses in possession.^® If, however, notes or other 
evidences of indebtedness are given to the wife for 
the lands, they are choses in action, and require 
some act of the husband to vest absolute title in 
him.^'^ If notes for the sale of the wife’s real estate 
are made payable to the husband, and are delivered 
to him, they vest in him at once as choses in posses- 
sion.9® 


(2) Qioses in Action 

Reduction to possession of the wife's choses fn ac¬ 
tion is usually necessary to vest the husband with abso¬ 
lute ownership at common law. 

At common law, the husband acquires on mar¬ 
riage only a qualified or conditional interest in the 
wife’s choses in action,99 some courts holding that 
he does not acquire even a qualified interest in the 
wife’s property, but only a naked power.^ There¬ 
under, the husband has the right and power during 
coverture to receive and to reduce to his possession 
all choses in action belonging to the wife at the time 
of marriage, or which may accrue to her while the 


86 . Me.—Crosby v. Otis, 32 Me. 256. 
30 C.J. P 532 note 45. 

87. Ala.—McDaniel v. Whitman, 16 
Ala. 343. 

30 C.J. P 532 note 46. 

88 . Ala.—Gwynn v. Hamilton, 29 
Ala. 233. 

30 C.J. p 532 note 47. 

89. Ala.—Hair v. Avery, 28 Ala. 267. 
30 C.J. p 532 note 48. 

90. S.C.—Jackson v. McAliley, 26 S. | 
C.Eq. 38. 

91. S.C.—Geiger v. Greiger, 15 S.C. 
Eq. 162—Teldell v. Quarles, 13 S.C. 
Eq. 55. 

92. Fla.—^Merrill v. Adkins, ISO So. 
41, 131 Fla. 478. 

93 . Me.—^Jordan v. Jordan, 62 Me. 
320. 

30 C.J. P 534 note 85. 

94. Fla.—Blood v. Hunt, 121 So. 886 , 
97 Fla. 551. 


Mo.—Hax V. O’Donnell, 117 S.W.2d 
667, 234 Mo.App. 636. 

Pa.—Madden v. Gosztonyi Savings & 
Trust Co., 200 A. 624, 331 Pa. 476, 
117 A.L.R. 904. 

Tenn.—^Deakins v. Webb, 84 S.W.-d 
367, 19 Tenn.App. 182. 

30 C.J. p 534 note 84. 

95 . Ala.— Fields v. Dale, 90 So. 798, 
206 Ala. 475. 

Release of husband’s rights in wife’s 
property by marriage settlements | 
see infra § 98. 

96. U.S.—Kesner v. Trigg, Va., 98 
U.S. 50, 25 Ii.Ed. 83. 

30 C.J. P 537 note 35. 

land sold by wife 

Where a patent to government land 
is taken in the name of the husband 
on an entry made in his name, but 
paid for by the wife out of joint 
earnings, the land is his sole prop¬ 
erty, and the proceeds of a sale of 
the land, although made by the wife, 
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also belong to him.—^Kupfer v. Biehn. 

169 N.W. 514, 41 S.D. 163. 

Property purchased with proceeds of 
wife’s property see supra § 21 . 

Rights of husband in proceeds of 
wife’s realty on: 

Conversion by direction of will or 
other instrument see Conversion 
§ 48. 

Sale in partition proceedings see 
infra § 25. 

97. Pa.—McConnell v. Wenrich, 16 
Pa. 365. 

30 C.J. p 537 note 36. 

98 . Ind.—Talbott v. Dennis, 1 Ind. 
471. 

Ohio.—Dixon v. Dixon, 18 Ohio 113. 

99. N.Y.—Bennett v. Bennett, 23 N. 
E. 17, 116 N.T. 584, 6 L.R.A. 553. 

30 C.J. p 534 note 87. 

Pa.—Mellinger v. Bausman, 45 Pa. 
522. 

30 C.J. p 534 note 88. 
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coverture continues.^ This right is a purely per- i 
sonal one,^ which he may or may not exercise at 
his option or election.*^ 

Unlike the case of personal property in the posses¬ 
sion of the wife, discussed supra subdivision a (1) 
of this section, the absolute ownership of the wife’s 
choses in action vests in the husband at common 
law when, and only when, he reduces them to pos¬ 
session, that is, when he takes possession thereof, 
or exercises some acts of dominion or appropriation, 
with the intent to make them his own by virtue of 
his marital right^ The rule applies to debts due to 
the wifemoney, as ordinarily kept in a bank sub¬ 
ject to check or order bank checks certificates 
of deposit stocks and bonds claims for damag¬ 
es for torts committed on the wife;^^ and money 
due on unforeclosed mortgages.^^ 

Choses in action accruing to wife during cover¬ 
ture. In some cases a distinction is drawn between 
choses in action which belong to the wife at the 
time of the marriage and choses in action which ac¬ 
crue to her during coverture. It is held that the 
rule requiring reduction to possession by the hus¬ 
band is Hmited to choses in action of the former 
class and that title to choses in action of the latter 
class vests absolutely in the husband without reduc¬ 
tion to possession.13 In the majority of cases, how¬ 
ever, this distinction is not recognized, the courts 
either ignoring it or else so stating the rule as to 


make it applicable to both classes of choses in ac¬ 
tion. Some courts, in expressly holding that the 
rule as to the necessity of reduction to possession 
by the husband is applicable to both classes of chos¬ 
es in action, state that the only distinction between 
the two classes of choses is that in a suit to recover 
the former the wife must be joined with the hus¬ 
band while in a suit for the latter the husband may 
join his wife or not at his election; if he sues alone 
and recovers judgment, it is an election to have the 
chattel in his own right, freed from the right of 
survivorship in the wife; if he joins her in the suit, 
her right of survivorship still continues after judg¬ 
ments^ 

Consent of wife. Unless otherwise provided by 
statute,s5 no act, assent, or concurrence on the part 
of the wife is necessary to perfect the husband’s 
common-law right and power of appropriation of 
her choses in action.^® 

Bills <md notes. Under the common law, a note 
to a married woman has been held to be a chose in 
action in the sense that the husband has power, 
while living, to recover on it and collect and ap¬ 
propriate it to his own use,s7 thereby making it his 
absolute property,S8 and in the sense that, if he does 
not exercise this power and reduce the note to his 
possession during his lifetime, it becomes the abso¬ 
lute property of the surviving wife.^® It has been 
said that, at common law, a note made payable to, 


2. Ariz.—^Blackman v, Blackman, 43 
P.2d 1011, 45 Ariz. 374. 

Fla,—Merrill v. Adkins, 180 So. 41, 
131 Fla. 478. 

30 C.J. p 534 note 89. 

Effect of married women’s property 
acts see infra § 234. 

Effect of reduction to possession 
where married woman statutes are 
in effect see infra § 278. 

Joinder of husband in suits on notes 
belong-ing to wife see infra § 399 b. 

3 . ]^o.—Fulton Southern Bank v. 
Nichols, 138 S.W. 881, 235 Mo. | 
401. 

30 C.J. p 535 note 91. 

Rights of husband’s creditors see in¬ 
fra § 30. 

Waiver of right see infra § 27. 

4. Mo.—Fulton Southern Bank v. 
Nichols. 138 S.W. 881, 235 Mo. 401, 
409. 

30 C.J. p 535 note 90. 

5 . Mo.—Hart v. Leete, 15 S.W. 976, 
104 Mo. 315. 

30 C.J. p 535 note 92. 

6 . Mo.—Clark v. State Nat. Bank, 47 
Mo. 17. 

30 C.J. p 535 note 93. 

7 . La.—Gordon v. Muchler, 34 La. 
Ann. 604. 

30 C.J. p 536 note 12. 


Liability of bank paying husband's 
unauthorized checks on wife’s bank 
account see Banks and Banking § 
353 a. 

8 . Tenn.—^Rice v. McReynolds, 8 Lea 
3-6. 

Check indorsed to husband 

On wife’s indorsement of check 

payable to her husband, title vests 

in the husband.—Hax v. O’Donnell, 

117 S.W.2d 667, 234 Mo.App. 636. 

9. Mo.—Rodgers v. Pike County 
Bank, 69 Mo. 560. 

10. Pa.—Slaymaker v. Gettysburg 
Bank, 10 Pa. 373. 

R.I.—^Arnold v. Ruggles, 1 R.I. 165. 

30 C.J. p 535 note 94. 

Liability of wife as stockholder be¬ 
fore reduction of shares to pos¬ 
session of husband see Corpora¬ 
tions § 641. 

11. Ky.—^Anderson v. Anderson, 11 
Bush 327. 

30 C.J. p 535 note 97. 

12 . N.T.—^Hunter v. Halett, 1 Edw. 
388. 

30 C.J. p 535 note 98. 

13. Ky.—McKay v. Mayes, 29 S.W. 

327, 16 Ky.L. 862. 

I 30 C.J. p 535 note 2 . 
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Application of distinction in deter¬ 
mining wife’s right of survivorship 
see infra subdivision b of this 
section. 

14. Mo.—Leakey v. Maupin, 10 Mo. 
368, 47 Am.D. 120. 

Right of action by husband or wife 
at common law and under statute 
see infra §§ 398-407. 

15. Mo.—Regal Realty & Investment 
Co. V. Gallagher, 188 S.W. 151. 

30 C.J. p 536 note 8 . 

Withdrawal by surviving husband 
of wife’s bank deposit without 
wife’s required written consent see 
Banks and Banking § 316 b. 

16. Ala.—Birmingham Waterworks 
Co. V. Hume, 25 So. 806, 121 Ala 
168, 77 Am.S.R. 43. 

30 C.J. P 536 note 9. 

17. Mass.—Phelps v. Phelps, 20 Pick. 
561. 

30 C.J. p 536 note 27. 

18. Ark.—Humphries v. Harrison, 
30 Ark. 79. 

19. Ohio.—^Hoop V. Plummer, 14 Ohio 
St. 448. 

30 C.J. p 536 note 29. 

Surviving wife’s right to unreduced 
choses in action generally see infra 
subdivision b of this section. 
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or indorsed to, a married woman is m legal effect a 
note to the husband^O and becomes instantly his 
property,21 but, except in some jurisdictions, it 
does not become his property absolutely.23 

Because by operation of law, the bill or note is 
considered payable to the husband,2^ in the absence 
of the consent of her husband, payment cannot be 
made to her.25 Neither can the wife assip the 
note in the absence of assent of, or authorization 
by, the husband, as considered infra § 18S. During 
coverture the indorsement of the husband alone is 
sufficient to pass title,26 and if the wife indorses 
jointly with the husband, her indorsement is merely 

surplusage.2^ 

Legacies and distributive shares. At common 
law, legacies to a wife, and her distributive share 
in an estate, are treated as choses in action which 
the husband may or may not reduce to his posses¬ 
sion at his election and which become his property 
absolutely when, and only when, he reduces them 
to possession.2« There is, however, some authority 
for the proposition that a distributive share of the 
wife vests absolutely in the husband.29 

b. Failtire to Reduce to Posession duiing Cov- 
ertnre 

As a general rule of the common law, on failure of 
the husband to reduce his wife's choses In «tion to his 
possession during coverture, they become the absolute 
property of the wife. 

It has been held, as a general rule of the com¬ 
mon law, that in order to possess himself of his 
wife’s choses in action, the husband must take some 
step to reduce them to his possession during cov- 
erture.20 On the dissolution of the marriage, ei¬ 


ther by the death of the husband^i or by a divorce 
a vinculo, see Divorce § 180 a, the wife’s choses m 
action, not reduced to possession during c^erture, 
become the absolute property of the wife. This has 
been said to be true of other personal property 
where reduction to possession by the h^band liras 
considered to be the common-law requirement for 
title thereto to vest in the husband.22 

In some cases a distinction is drawn between 
choses in action to which the wife had title at the 
time of marriage and those which accrued to her 
afterward. It is held that the former, where not 
reduced to possession during coverture, survive to 
the wife, while the latter vest in the husband abso¬ 
lutely, whether reduced to actual possession or not, 
and hence do not survive.®* In other cases, this 
distinction is rejected or disregarded, and it is held 
that both classes survive to the wife.®^ 

While, outside of this distinction, the rule is well 
settled as to the right of survivorship where the 
wife outlives the husband, there is some conflict of 
authority as to the disposition of the wife’s unre¬ 
duced choses in action where the husband survives. 
As discussed in Descent and Distribution § 53, a 
number of courts hold that, under the common law, 
a surviving husband is entitled to his deceased wife s 
choses in action, even though they were not reduced 
to possession during her lifetime, while others hold 
that such unreduced choses in action belong to the 
wife’s estate and pass to her legal representative. 

Right to administer. It has been held to be the 
common-law rule, affirmed by an early English stat¬ 
ute, that the husband is entitled to administer on the 
estate of his deceased wife, and to recover her chos- 


20. Me.—^Hancock Bank v. Joy, 41 
Me. 568. 

30 C.J. p 536 note 16. 

21. Me.—Hancock Bank r. Joy, 41 
Me. 568. 

30 C.J. p 536 note 17. 

22. Conn.—Whittlesey v. McMahon, 
10 Conn. 137, 26 Am.D. 389. 

30 C.J. p 536 note 18. 

23. Ohio.—Hoop v. Plummer, 14 
Ohio St. 448. 

30 C.J. p 536 note 19. 

24. Ill.—Mudge V. Bullock, 83 Ill- 
22 . 

30 C.J. p 536 note 20, P 735 note 21. 

25. Me.—Thrasher v. Tuttle. 22 Me. 
335. 

30 C.J. p 536 note 21. 

Effect of married woman statute on 
right of wife to receive payment of 
notes payable to her see infra § 
247. 

26. Ill.—Snider v. Ridgeway, 49 Ill. 
522. 

30 C.J. p 536 note 23. 


Indorsement as reduction to posses¬ 
sion see infra subdivision c of this 
section. 

27. U.S.—Bayerque v. Haley, C.C. 
Cal., 2 F.Cas.No.1,135, McAllister 
97. ’ 

Ind.—Evans v. Secrest, 3 Ind. 545. 
Power of married woman to ma,ke 
or indorse promissory note see in¬ 
fra § 185. 

28. Mo.—Hart v. Leete, 15 S.W. 976, 
104 Mo. 315. 

30 C.J. P 537 note 31. 

General right of husband to property 
of wife derived from decedent's 
estate see supra § 21. 

29. Conn.— Griswold v. Penniman, 2 
Conn. 564. 

30 C.J. p 537 note 32. 

30. Tenn.—Smith v. Haire, 181 S.W. 
161, 133 Tenn. 343, Ann.Cas.l916D 

529 ’. 

30 C.J. P 537 note 38. 

31. Miss.— Wade v. Grimes, 8 Miss. 
I 425. 

1 30 C.J. P 538 note 39. 
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Assignment or release by husband 
as bar of right of surviving wife 
see infra subdivision c of this sec¬ 
tion. 

Effect of death of husband after 
commencement of suit and before 
final decree see infra subdivision 
c of this section, and Abatement 
and Revival § 121. 

Rights of husband’s creditors as 
against surviving wife see infra § 
30. 

Rights of surviving wife to promis¬ 
sory notes see supra subdivision a 
(2) of this section. 

32. Husband's next of kin excluded 

Pa.—Madden v. Gosztonyi Savings & 
Trust Co., 200 A. 624, 331 Pa. 476, 
117 A.L.R. 904. 


3. Miss.—Wade v. 
425. 


Grimes, 8 Miss. 


34. Del.—Lenderman 
Del. 523. 

30 C.J. p 538 note 42. 


V. Talley, 6 
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es in action for his own benefit,subject, however, 
to debts contracted by her before marriage, as .dis¬ 
cussed infra § 30. On his death, without having 
administered, the right to administer and to the 
property passes to his next of kin rather than to the 
wife’s next of kin.^® Even though administration is 
granted to the wife’s next of kin, such administra¬ 
tor will be deemed a trustee for the representatives 
of the husband and accountable to them.®*^ 

A distinction is drawn in some cases between 
choses in action belonging to the wife at the time 
of marriage and those accruing to her during the 
coverture, it being held that the surviving husband 
is entitled to the former as administrator but, as 
the latter vest in him absolutely, he may maintain 
an action thereon in his individual capacity.®® 

c. What Constitutes 

(1) In general 

(2) Intent 

(3) Acts constituting 

(1) In General 

A reduction to possession plus an intent Is necessary 
for a wife’s choses in action to vest absolutely in the 
husband at common law. 

Whether the husband has so reduced his wife’s 
choses in action to his possession as to be entitled 
to them at common law is a question of law under 
the particular facts of each case.®® Generally two 
elements must exist, a reduction to possession and 
an intention, or stated otherwise, there must be 
not only an intent but also a reduction, or some step 
taken to that end, or some act of dominion exercised 
over the property, one element without the other 
being insufficient.*^® 

(2) Intent 

An Intent of the husband to convert the property to 
his own use is necessary for a reduction to possession to 
vest the wife's choses in action in him at common law. 

Reduction to possession by the husband so as to 


work a change of ownership is largely a question of 
intention to be inquired into on all the circumstanc¬ 
es.*^^ The reduction to possession by the husband 
must be with the intention of converting the prop¬ 
erty to his own use.^® 

Presumption of intent. Reduction to possession 
by the husband, in absence of circumstances show¬ 
ing a different intention, is prima facie evidence of 
conversion to his own use.*^® The presumption is 
not conclusive, however, but may be rebutted by 
evidence negativing an intention to reduce into pos¬ 
session in such a manner as to transfer the title.^^ 

(3) Acts Constituting 

In order to vest the husband with absolute ownership 
in his wife’s choses in action under the common law, a 
certain, definite, and positive act by which the husband 
exercises dominion thereon is necessary, and usually 
sufficient. 

In order to vest the husband with absolute own¬ 
ership of his wife’s choses in action under the com¬ 
mon law, reduction to possession must be by an act 
certain, definite, and positive.**® 

It has been stated that the only way the husband 
can reduce choses in action to possession in the 
sense used in the law is to obtain satisfaction by 
suit or contract or by altering the securities.*® 
However, other courts state that no rule has been 
declared as to what acts of the husband will amount 
to a reduction to his possession, which will apply 
with precision to all the varied transactions which 
may arise.* 

It may be stated in general that any act by which 
the husband exercises dominion over the wife’s 
choses in action is sufficient to constitute reduction 
of the same to his possession.**® However, nothing 
will be held to amount to a reduction into posses¬ 
sion which does not give to the husband, for some 
moment of time, absolute dominion over the prop¬ 
erty without any concurrence of the wife.*® The 
act of the husband must not only evince an intention 
to reduce into possession, but it must be such as to 


35. N.Y.—Robins v. McClure, S N.E. 
6S3, 100 N.Y. 328, 53 Am.R. 184. 

30 C.J. p 539 note 45. 

Divei^ent views as to basis of xiglit 
as discusse<i in 30 C.J. p 539 notes 
49-53. 

36. N.Y,—Ryder v. Hulse, 24 N.Y. 
372, affirming 33 Barb. 264. 

30 C.J. p 539 note 47. 

37 . Ga.—^Lee v. Wheeler, 4 Ga. 541. 
N.Y.—Matter of Negus, 58 N.Y.S. 377, 

27 Misc. 165. 

38. Ky.—McKay v. Mayes, 29 S.W. 
327, 16 Ky.L. 862. 

39 . Mo.—^Reed v. Nicholson, 88 S.W. 
71, 189 Mo. 396. 


40. Ohio.—^Miller v. McLean, 31 Ohio 
Cir.Ct. 64, 78, 11 Ohio Cir.Ct.,N.S., 
489. 

30 C.J. p 539 notes 56-59. 

41. Or.—Smith v. Farmers’ & Mer¬ 
chants’ Nat. Bank, 110 P. 410, 57 
Or. 82. 

30 C.J. p 539 note 60. 

42. Mo.—Pulton Southern Bank v. 
Nichols, 138 S.W. 881, 235 Mo. 401. 

30 C.J. p 539 note 61, 

43. Mo.—^Williams v. Keef, 145 S.W. 
425, 241 Mo. 366. 

30 C.J. p 540 note 62. 

44. Pa.—Noyer’s Appeal, 77 Pa. 482. 
30 C.J. p 540 note 64. 
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45. Tenn.—Smith v. Haire, 181 S.W. 
161, 133 Tenn. 343, Ann.Cas.l912D 
529. 

46. Mo.—Fulton Southern Bank v. 
Nichols, 138 S.W. 881, 235 Mo. 401. 

47. Ala.—Birmingham Waterworks 
Co. V. Hume, 25 So. 806, 121 Ala. 
168, 77 Am.S.R. 43. 

48. Mo.—Hart v. Leete, 15 S.W. 976, 
104 Mo. 315. 

30 C.J. p 540 note 68. 

49. Eng.—Nicholson v. Drury Bldgs. 
Estate Co., 7 Ch.D. 48. 

Necessity of wife’s consent see su¬ 
pra subdivision a (2) of this sec¬ 
tion. 
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change the property in the chose in action.®® 

Some courts have held that, to reduce the wife’s 
property to his possession, the husband must not 
only take exclusive control of it, but must do some 
act evincing a clear intention to make the property 
his as against the wife and her rights. 


Assignment. It has been held that under the 
common law, the husband may during the coverture 
in the assertion of his marital rights and for a val¬ 
uable consideration assign the choses in action of 
the wife which are capable of being immediately re¬ 
duced to possession.®^ Such an assignment is re¬ 
garded generally as a reduction to possession, or as 
equivalent thereto, or as a constructive reduction to 
possession,®® and operates to defeat the wife’s right 
of survivorship,®* but not her equitable right to a 
provision for maintenance whenever the assignee is 
compelled to resort to a court of equity in order to 
secure possession or the subject is otherwise brought 
within the control of that court.®® Some cases have 
taken the view that the assignment does not oper¬ 
ate as a reduction to possession but only as a trans¬ 
fer of the right to reduce to possession.®® Under 
this view, where the assignee acquires possession 
under the transfer during coverture, there is a re¬ 
duction to possession,®'^ and the wife’s right of sur¬ 
vivorship is defeated;®* but, where the assignee 
does not exercise the right and reduce the choses in 
ac t ion to possession during the lifetime of the hus¬ 
band, they pass to the wife under her right of sur¬ 
vivorship.®® 


Assignment without consideration or for payment 
of debts. It has been held that under the common 
law the husband may make a voluntary assignment 
of his wife’s choses in action,®® but that such an as¬ 
signment does not bar the right of survivorship in 


the wife.®®’ 

A husband has a right to assign a legacy, or dis¬ 
tributive share, due to his wife, for the purpose of 
paying his debts, and, if the assignee can reduce it 
into possession during the life of the husband, the 
surviving wife cannot recover it.®® 

Where the wife joins the husband in an assign¬ 
ment of her chose in action for the payment of his 
debts, it is a virtual reduction to possession by him.®* 
An assignment by the husband under insolvency 
or bankruptcy laws passes the wife’s choses in ac¬ 
tion,®* but does not constitute a reduction to pos¬ 
session,®® and the wife’s right of survivorship at¬ 
taches where the choses are not reduced to actual 
possession during coverture.®® 

Assignment of reversionary choses in action. The 
husband may assign the wife’s contingent or rever¬ 
sionary interest in a chose in action, that is, a chose 
in action which is not capable of being immediately 
reduced to possession.®^ In some cases it is held 
that, even though the assignee cannot be put into 
possession until after the termination of coverture, 
yet, where the assignment is for a valuable consid¬ 
eration, it operates as a reduction to possession and 
as a bar to the survivorship of the wife.®* Howev¬ 
er, the majority rule is that an assignment of a re¬ 
versionary or contingent interest in a chose in ac¬ 
tion is effective to bar the wife’s right of survivor¬ 
ship when, and only when, the chose in action be¬ 
comes vested in the wife so as to be capable of re¬ 
duction to possession during the lifetime of the hus¬ 
band.®® 

Investment and reinvestment. Choses in action 
belonging to the wife may be reduced to possession 
by the husband by substituting other securities taken 
in his own name.'?® However, the substitution of a 


50. Md.—Brown v. Bokee, 6 S Md. 
155. 

30 C.J. p 540 note 70. 

51 . Vt.—Perry v. Wheelock, 49 Vt. 

63. 

30 C.J. p 540 note 71. 

52. Ala.—Birmingham Waterworks 
Co. V. Hume, 25 So. 806, 121 Ala. 
168, 77 Am.S.R. 43. 

30 C.J. p 543 note 18. 

Assignment of choses in action gen¬ 
erally see Assignments §§ 3—4. 

53. N.Y.—Westervelt v. Gregg, 12 

N.Y. 202, 62 Am.D. 160. 

30 C.J. p 543 note 19. 

54. N.Y.—Westervelt v. Gregg, su¬ 

pra. 

30 C.J. p 543 note 20. 

55. N.Y.—Westervelt v. Gregg, su- 

pra. 

30 C.J. p 543 note 21. 


Equity to settlement generally see 
infra § 29. 

56. Ala.—George v. Goldsby, 23 Ala. 
326. 

30 C.J. p 543 note 22. 

57 . Ala.—McCaa v. Woolf, 42 Ala. 
389. 

N.C.—O’Connor v. Harris, 81 N.C. 279. 

58. Ala.—McCaa v. Woolf, 42 Ala. 
389. 

59 . N.C.—O’Connor v. Harris, 81 N. 
C. 279. 

30 C.J. p 543 note 25. 

N.Y.—Westervelt v. Gregg. 12 N. 
Y. 202, 62 Am.D. 160. 

61. N.Y.— Westervelt v. Gregg, su¬ 
pra. 

30 C.J. P 543 note 27. 

62. N.C.—Bryan v. Spruill. 57 N.C. 
27. 


63. Tenn.—Zuccarello v. Randolph, 
Ch., 58 S.W. 453. 

64. N.Y.—Westervelt v. Gregg, 12 N. 
Y. 202, 62 Am.D. 160. 

Necessity of specific mention see As¬ 
signments for Benefit of Creditors 
§ 141. 

65. N.H.—Poor v. Hazleton, 15 N.H. 
564. 

30 C.J. P 543 note 32. 

66 . N.J.—Outcalt V. Van Winkle, 2 
N.J.Eq. 513. 

30 C.J. p 543 note 33. 

67. Pa.—In re Smilie, 22 Pa. 130. 

30 C.J. p 543 note 34. 

68 - Pa.—^Webb's Appeal, 21 Pa. 248. 

69- Ala.—George v. Goldsby, 23 Ala. 
326. 

30 C.J. P 544 note 37. 

7a Ark.—Stull V. Graham, 31 S.W. 

46. 60 Ark. 461. 

30 C.J. P 542 note 94, 
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security in the name of the wife, or of himself and 
wife, will not have this effect.'^i 

The purchase of real property by the husband in 
his own name with his wife’s money is a reduction 
and conversion of the money to his own use,'^-' and, 
as discussed supra § 21, the property so purchased 
becomes his. The rule has been held otherwise 
where, although title to the real property was taken 
in the husband’s name, the wife retained possession 
of the money up to the time of investment and the 
property first came to the husband as real, and not 
as personal, property.^S 

Pledge. The mere pledge by the husband of a 
chose in action will not amount to a reduction into 
possession so as to defeat the wife’s right by sur¬ 
vivorship.*^^ However, it has been held that wheth¬ 
er or not a pledge by the husband of a certificate of 
stock issued to the wife amounts to a reduction to 
the possession of the husband is a question of fact 
depending largely on whether the intention of the 
husband was thereby to appropriate the stock finally 
as his own."^^ 

Possession or receipt generally. Mere possession 
by the husband is not sufficient to constitute a re¬ 
duction to possession.*^® Possession, or reduction 
to possession, must be coupled with the rights of a 
husband.'^*^ 

If the husband receives payment or takes actual 
possession of the wife’s chose in action as husband, 
this will, of course, amount to a reduction to pos- 
session.*^s Thus a reduction of the wife’s choses in 
action to the possession of the husband may consist 
of the collection of her debts,7^ his receipt of pay¬ 
ment to himself of her bills and notes,8° or of tak¬ 


41 C.J.S. 

ing possession, by virtue of his marital right, of his 
wife’s distributive share or legacy.®^ 

The receipt by an agent, appointed by husband 
and wife, of money forming part of the estate of 
an intestate of which the wife is entitled to a dis¬ 
tributive share, amounts to a reduction to posses¬ 
sion by the husband of the wife’s distributive share 

of the money.82 

Possession in fiduciary capacity. Where the hus¬ 
band holds possession as agent, trustee, bailee, ex¬ 
ecutor, or in any other relation than that of hus¬ 
band, intending to hold the property not for himself 
but for his wife, such possession does not vest own¬ 
ership in him.88 Where, however, the husband ceas¬ 
es to act in a fiduciary relation, continued retention 
of the property already in his possession may 
amount to a reduction of the same jure mariti.8^ 

It has been held that, where an administrator,85 
or an administrator with a will annexed,86 whose 
wife is a distributee or legatee, as the case may be, 
receives assets of the estate sufficient to pay the 
wife’s claim, but converts the assets to his own 
use or wastes them,87 this is a sufficient reduction of 
the choses in action to his possession; and, after his 
death, the wife will be precluded from recovery on 
such choses in action,^® although it has been held 
that notes or other securities taken by the husband, 
as administrator, for his wife’s share in an estate, 
not used or wasted by him but found in his posses¬ 
sion at the time of his death, belong to the surviv¬ 
ing wife.8® 

Release. The husband may by release bar his 
wife’s survivorship in her choses in action.^® His 


HUSBAND AND WIFE 


71- Conn.—^Mason v. Fuller, 36 Conn. 
160. 

30 C.J. p 542 note 95. 

72 . Ky.—^Dalzell v. Dalzell, 185 S. 
W. 1107, 170 Ky. 297—Ahlering v. 
Speckman, 99 S.W. 973, 30 Ky.L. 
940. 

Snsliaxid’s investment of funds of 
wife to whom he was married prior 
to the enactment of the Married 
Woman’s Act of 1875 constituted a 
reduction of the fund by the husband 
to his own possession.—Stoff v. 
Schuetze, 240 S.W. 139, 293 Mo. 635. 

73. Mo.—Regal Realty & Investment 
Co. V. Gallagher, 18S S.W. 151— 
Reed v. Nicholson, 88 S.W. 71, 189 
Mo. 396. 

74 . Pa.—Tritt v. Colwell, 31 Pa. 228. 
30 C.J. P 542 note 6 . 

75. Ala.—Birmingham Waterworks 
Co. V. Hume, 25 So. 806, 121 Ala. 
168, 77 Am.S.R. 43. 

76. Tenn.—Smith v. Haire^ 181 S.W. 


161, 133 Tenn. 343, 352, Ann.Cas. 
1916D 529. 

30 C.J. p 540 note 72. 

77. Mo.—Hauser v. Murray, 165 S. 
W. 376, 256 Mo. 58. 

30 C.J. p 540 note 73. 

Matters not constituting reduction 

(1) Receipt of the property by the 
husband as the separate estate of the 
wife w-ith open and continuous avow¬ 
al of such separate estate. 

Ala.—Lockhart v. Cameron, 29 Ala. 
355. 

Tenn.—Scott v, Hix, 2 Sneed 192, 62 
Am.D. 458. 

(2) Other matters see 30 C.J. p 541 
notes 80-85. 

78. Mo.—Hart v. Leete, 15 S.W. 976, 
104 Mo. 315. 

30 C.J. p 541 note 74. 

79. N.T.—Latourette v. Williams, 1 
Barb. 9. 

30 C.J. p 541 note 75. 

80. Ala.—Hair v. Avery, 28 Ala. 267. 
I N.H.—Moulton v. Haley, 57 N.H. 184. 
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Ohio.—Nevitt v. McAroy, Wright 289. 

81. Mo.—^Hart v. Leete, 15 S.W. 976, 
104 Mo. 315. 

30 C.J. p 541 note 77. 

82. Md.—Turton v. Turton, 6 Md. 
375. 

83. Mo.—Hauser v. Murray, 165 S. 
W. 376, 256 Mo. 58. 

30 C.J. p 541 note 86. 

84. Ohio.—^Walden v. Chambers, 7 
Ohio St. 30. 

30 C.J. p 542 note 87. 

85. Pa.—Elhs v. Baldwin, 1 Watts 
& S. 253. 

86 . S.C.—^Wardlaw v. Gray, 11 S.C. 
Eq. 644. 

87. S.C.—Wardlaw v. Gray, supra. 

88 . Pa.—Ellis V. Baldwin, 1 Watts & 
S. 253. 

89. S.C.—Wardlaw v. Gray, 11 S.C. 
Eq. 644. 

90. Mass.—Southworth v, Packard, 7 
Mass. 95. 

30 C.J. p 544 note 40. 
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rieht to release is of the same nature as his right | 
to assio'n.Si Where the husband cannot by ass.gn- 
ment dispose of his wife's chose in action so as to 
affect her right of survivorship, he cannot do so 

bv release.32 

'sale generally. It has been held that, where the 
husband has not reduced to his possession an inter¬ 
est of his wife in certain property, a sale by him 
cannot affect her title.** 

Testamentary disposition. Where the husband 
during his lifetime never claimed his wife s money 
as his own, the assertion of title to it 
in his will does not make it a part of his estate 
which he could transfer to another after his wifes 
death.*^ The incorporation in a will of the husband 
of a provision disposing of his ivife’s unreduced 
choses in action is not a reduction to possession. 

In connection with other circumstances, however, it 
may show both an intent to reduce and an actual 
reduction to possession.*® 

Transfer of bills and notes. The indorsement 
and transfer of the wife’s bills and notes by the 
husband constitute a reduction to his possession. 

Transfer of shares of stock. It has been held 
that the husband has the right to sell the property 
in shares of stock standing in the wifes name, 
a reduction to possession having resulted from a 
transfer of such stock by the husband.** A trans¬ 
fer of the stock on the books of the corporation is 
not necessary to constitute a reduction to posses- 
sion.^ 

There is a sufficient reduction to possession where 
the wife transfers her bank stock to her husband.* 


Use An actual use by the husband of the wife’s 
money* or chose in action^ for his own Puwoses is 
held to vest absolute owmership in him. 
other hand, it is held that the use by the husband 
of the wife's property without making any claim o 
oumership thereto is not such a reduction to pos¬ 
session as to vest title in him.® 

Obtaining judg^nent or decree. With respect to 
a decree, judgment, order, or award in favor of he 
husband as to money to which he is entuled in the 
right of his wife, it seems to be a settled rule unde 
the common law that, if he sues alone and recovers, 
the property vests in him by the recovery and is so 
changed as to take away the right of 
of the wife.® However, in the event of his death 
before final decree, her right of survivorship is not 
affected.^ 

When suit is brought in the joint names of the 
husband and wife, the judgment or decree will not 
alone reduce the chose to possession.* However, 
where a joint decree is followed by an order for 
patmient to the husband, this is such an appropria 
tion that the husband’s representatives will be enti¬ 
tled on his death.® 

It is sometimes deemed essential that a judgment 
on a chose in action be followed by the taking out 
of an execution in_ order that it may operate as a re¬ 
duction to possession.*® 

The presumption arising from the fact that a 
judgment has been obtained in the name of the hus¬ 
band for an injury to the separate property of the 
wife and that he has reduced it to possession, may 
be oWrcome by proof that the action was prosecut¬ 
ed at the instance of the wife and for her sole ben- 


DamaigrdS for tort aff^i^st wife 
At common law, where the husband 
is entitled to the damages recovera¬ 
ble for torts occasioning injuries to 
the wife, he has the right to release 
such damages before they are paid, 
whether after judgment or before 
suit is brought.—Anderson v. Ander¬ 
son, 11 Bush, Ky., 327—30 C.J. P 544 
note 40 b. 

91. U.S.—Gallego v. Chevallie, C.C. 
Va., 9 P.Cas.No.5,200, 2 Brock. 285. 

92. Ohio.—Needles v. Needles, 7 
Ohio St. 432, 70 Am.D. 85. 

30 C.J. p 544 note 42. 

93. Tenn.—Scott v. Hix, 2 Sneed 192, 
62 Am.D. 458. 

94. Pa.—Grebill’s Appeal, 87 Pa. 
105. 

95. Tenn.—Smith v. Haire, 181 S.W. 
161, 133 Tenn. 343, Ann.Cas.l912D 
529, overruling Pile v. Pile, 6 Lea 
512, 40 Am.R. 50. 

30 C.J. p 542 note 9. 
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96. Mass.—Dunn 
Mass. 336. 

30 C.J. P 542 note 10. 

97. Tenn.—^Zuccarello 
58 S.W. 453. 

98. Me.- 
29. 

99. Pa.—Slaymaker 
Bank, 10 Pa. 373. 

30 C.J. P 543 note 12. 

1. Ala.—Johnson v. 
421, 138 Ala. 564. 


V. Sargent, 101 


Randolph, 


—Winslow V. Crocker, 17 Me. 


V. Gettysburg 


Hume, 36 So. 


V. Anderson, 11 


West Branch 


2. Tenn.— Rice v. McReynolds. 8 Lea 
36. 

3 ^ ;gy._Tucker v. Tucker, 176 S.W. 

' 1173, 165 Ky. 306. 

^ Pa,._ Tritt v. Colwell, 31 Pa. 228 

_^Woelper's Appeal, 2 Pa. 71, re¬ 
versing 2 Ashm. 455. 


. Ind.—Ireland v. Webber, 
256. 


27 Ind. 


6. Ky.—Anderson 
Bush 327. 

30 C.J. P 544 note 43. 

7 ^ Pa,.—Donaldson ' 

Bank, 1 Pa. 286. 

30 C.J. P 544 note 44. 

Pa,.—Jeanes v. Davis, 3 Pa.L.J.R. 
60, 4 Pa.L.J. 406. 

30 C.J. P 544 note 45. , ^ 

Survival of joint action on death or 
husband generally see Abatement 
and Revival § 121. 

s,c.—Edgerton v. Muse, 13 S.C. 
Bq. 179. 

3 BfFect of reversal of judgment 

Where the judgment was paid to 
the husband, but on appeal it was 
reversed, and he became liab’e to 
return the money, but was insolvent, 
such money cannot be recovered from 
the wife who received none of it. 
Spratt V. Hugart, 12 Ky.Op. 330. 
lO. N.T.—Latourette v. Williams, 1 
Barb. 9. 

30 aJ. P 545 note 47. 
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efit, without any intent on the part of the husband 
to appropriate the chose in action to his own use.^^ 

§ 25. Property Held in Common or Jointly 
with Third Person 

A husband’s common-law marital rights in property 
of his wife held jointly with others attaches to such 
Interest as the wife possesses. 

Where the wife at marriage holds property in 
common or jointly with others, the common-law 
marital rights of the husband in such property at¬ 
tach to such interest as the wife possesses.^^ 

§ 26. - Effect of Partition 

On partition of the wife’s realty held Jointly by a 
division of the land, the husband’s common-law marital 
rights attach to the wife’s portion as in the case of other 
realty. 

Where a married woman is a coparcener in an 
estate, and partition of such estate is made, either 
voluntarily or by order of a court, the rights of the 
husband under the common law attach to his wife’s 
portion, as in case of other realty, when the ap¬ 
portionment is made by a division of the lands.^^ 

When, however, the land is sold, and the wife’s 
share is in money, or when an owelty of partition 
is ordered paid to her, the decisions are conflicting 
as to the nature of the husband’s interests. Some 
of the courts have treated the proceeds of such sales 
like choses in action, requiring therefore some act 
of dominion o^ reduction to possession on the part 
of the husband before his interests, attach others 
have treated the money derived from the sale as 
personalty in possession of which the husband has 
absolute ownership.i^ If any part of the amount 
due the wife is secured by a note, reduction of the 
note to possession by the husband is necessary be¬ 
fore his interests attach.^® 


In some jurisdictions the sale operates as a stat¬ 
utory conversion of the wife’s interest into per¬ 
sonalty. The husband’s marital rights attach to the 
proceeds as personalty. The proceeds, if in the 
form of money, will be ordered paid over to him or, 
if in the form of securities, will be ordered made 
to him,^'^ subject to such conditions, if any, as are 
imposed by the statute, such as the private exam¬ 
ination and written consent of the wife and the giv¬ 
ing of security by the husband that a certain amount 
shall be paid after his death to the wife.^^ 

Equity may treat the proceeds as lands, by the 
doctrine of conversion, so that the marital rights 
of the husband will be governed by the rights in 
the realty of the wife.^^ 

§ 27. Husband’s Waiver or Relinquishment 
of Marital Rights 

Under the strict common-law rule a married man 
cannot be divested of his interest in his wife’s property 
which has vested in him absolutely by mere declarations 
or disclaimer of title. A waiver of his rights in such 
property has become permissible under equitable rules. 

As Stated infra § 133, the husband cannot at com¬ 
mon law convey real property directly to the wife, 
nor, as stated infra § 147, can he make a gift of 
personal property to her. Similarly, at common law, 
where a title to her personal property ,20 or real 
property purchased with her personal property or its 
proceeds,2i has vested absolutely in the husband, it 
cannot be divested at law by his mere declarations 
disclaiming title. 

However, under the influence of equity rules, it 
has been held to be well settled that the husband 
may waive his right to the wife’s personal property 
and permit her to retain it free from his marital 
claims ,22 particularly when the creditors are not de- 


IL Ohio.—Pierson v Smith, 9 Ohio 
St. 554, 75 Am.D. 486. 

12 . Mo.—Mathis v. Melton, 238 S. 
W. 806, 293 Mo. 134. 

30 C.J. p 545 note 49. 

Kents and profits in land held 
jointly by the wife and another are 
within the text rule.—Johnson v. 
Leavitt, 125 S.E. 490, 188 N.C. 682. 

13. Pa.—Stehman v. Huber, 21 Pa. 
260. 

30 C.J. p 545 note 51. 

Competency of married woman to: 
Agree to voluntary partition see 
infra § 196. 

Sue for partition see the C.J.S. ti¬ 
tle Partition § 56, also 47 C.J. 
p 347 note 19-p 348 note 29. 
Husband of cotenant as necessary 
party in partition proceedings see 
the C.J.S. title Partition § 75, also 
47 C.J. p 373 notes 80-86. 


14. S.C.—Clark v. Smith, 13 S.C. 585. 

30 C.J. p 545 note 52. 

15. Mo.—Croft V. Bolton, 31 Mo. 
355. 

30 C.J. p 545 note 53. 

16. Mo.—Croft V. Bolton, supra. 

17. Pa,—Gutshall v. Goodyear, 107 
Pa. 123. 

30 C.J. p 54 d note 55. 

Conversion of married woman's real¬ 
ty into personalty by sale under 
order of court generally see Con¬ 
version § 34. * 

Effect of conversion by direction of 
will or other instrument see Con¬ 
version § 48. 

18. N.T.—^Hallenbeck v. Bradt, 2 
Paige 316. 

Pa.—Nissley v. Heisey, 78 Pa. 418. 

30 C.J. p 545 note 56. 

434 


19. Vt.-—Hackett v. Moxley, 34 A. 
949, 68 Vt. 210. 

30 C.J. p 545 note 57. 

Whether proceeds of partition sale 
are realty or personalty generally 
see Conversion § 32. 

20. Ala.—Frierson v. Frierson, 21 
Ala. 549. 

30 C.J. p 547 note 83. 

21. Ga.—Ellington v. Harris, 56 S.B. 
134, 127 Ga. 85. 119 Am.S.R. 320. 

22. Tenn.—^Nashville, C. & St. L. By. 
Co. V. Graham, 5 Tenn.App. 121. 

30 C.J. p 547 note 85. 

Effect as creating separate estate see 
infra § 250. 

Effect on rights of creditors see in¬ 
fra § 30. 

Waiver by husband of right to attack 
antenuptial transfer by wife see 
infra § 28. 
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orived of any of their rights thereby.23 The waiver 
Ly be express^* or it may be inferred from his 
conduct,25 such as recognizing and treating the 
property as belonging solely to the wife^® or refus¬ 
ing to reduce it to his possession.^’ 

Before equity will recognize a waiver or relin¬ 
quishment by the husband of his marital rights, 
there must be evidence of unequivocal acts showing 
an intention of the husband to relinquish his rights 
and create a separate estate in the wife.^® 

In some jurisdictions the disclaimer of conversion 
by the husband to his own use of his wife’s money 
may be established by his subsequent admissions,- 
but the disclaimer must be clearly proved, either 
by acts or declarations at the time, or by subsequent 
admissions, which leave no doubt of the intent at 
the time and the admissions must be deliberate, 
precise, and consistent with each other.®’ In other 
jurisdictions declarations by the husband to a third 
person do not authorize even a court of equity to 
take from him property which he has reduced to 

possession.32 

Rights in real property. It has been held that the 
husband may relinquish to the wife the rents and 
profits of her real property.®® However, it has also 
been held that the marital rights of a husband in his 
wife’s real estate cannot be alienated or defeated 
merely by his permitting her to hold and enjoy the 
property and collect and apply the rents, issues, and 
profits to her own use.®^ 

The fact that the husband has allowed the wife to 
gather the crops from her real property in prior 
years is not ground for inferring a license for the 
gathering of future crops.®® 


Husband’s mistake of law. If a husband, mist^- 
ing the law as to his marital rights, delivers his 
wife’s property to the distributees of her estate, eq- 
uitv will not grant relief to him.®® Where, howev¬ 
er,'in ignorance of his rights, admissions of his 
wife’s ownership were made by him,^ such admis¬ 
sions vest no equitable title in the wife.®’ 

Abandonment of wife. Abandonment or deser¬ 
tion of the wife by the husband does not affect his 
common-law rights in her property after they have 
once vested.®® Equity, however, will refuse him 
aid in obtaining possession of his wife’s property 
when she has been deserted by him or left to sup¬ 
port herself.®* 

Some statutes deprive the husband of his mari¬ 
tal rights in the personal property of the wife as 
a penalty for his failure to support her or for 
failure to support, coupled with drunkenness. 

Banishment of husband. A husband who is ban¬ 
ished is civiliter mortuus, and such rights as he 
would be entitled to on the death of his wife are 
extinct.^^ 

§ 28. Antenuptial Transfer in Fraud of Hus- 
band 

At common law an antenuptial conveyanw by a 
uinman In contemplation of marriage, with a view of de¬ 
priving her prospective husband of his marital rlshts In 
hlr property, may be attacked by the husband who has 
no knowledge of the transfer, as In fraud of his righ s. 

While a husband at common law may attack an 
antenuptial transfer of his wife’s property on the 
ground of fraud,’® an antenuptial conveyance by 
the wife is not per se fraudulent as to the intende 
husband’® even if it is made without his knowl- 


23. Tenn.—^Nashville, C. & St. L. Ry. 
Co. V. Graham, supra. 

34 . Or.—Smith v. Farmers’ & Mer¬ 
chants' Nat. Bank, 110 P. 410, 57 
Or. 82, 86. 

30 C.J. p 547 note 86. 

25. Tenn.—Nashville, C. & St. L. By* 
Co. V. Graham, 5 Tenn.App. 121. 

30 C.J. p 547 note 87. ' 

26. Or.—Smith v. Farmers’ & Mer¬ 
chants’ Nat. Bank, 110 P. 410, 57 
Or. 82. 

30 C.J. p 547 note 88. 

27. N.T.—Searing v. Searing, 9 
Paige 283. 

30 C.J. p 547 note 89. 

Necessity of reduction to possession 
see supra § 24 a. 

28. Ill.—Brooks v. Brooks, 113 N.E. 
919, 275 Ill. 23. 

30 C.J. p 547 note 90. 

29. Pa.—In re Gray, 1 Pa. 327. 


30 . Pa.—Wesco’s Appeal, 52 Pa. 195 
—Johnston v. Johnston. 31 Pa. 450. 

30 C.J. p 547 note 92. 

31. Pa.—Wesco’s Appeal, 52 Pa. 195 
—In re Gray, 1 Pa. 327. 

32 _ Ky.—Mattingly v. Wiseman, 1 
Ky.L. 347, 10 Ky.Op. 813. 

33 . Conn.— Hayt v. Parks, 39 Conn. 
357. 

Ky.—Ratliff V. Ratliff, 237 S.W. 397, 
193 Ky. 708. 

34. Mo.—Schafroth v. Ambs, 46 Mo. 
580. 

35. N.J.—Van Note v. Downey, 28 N. 
J.Law 219. 

36. Ala—Gwynn v. Hamilton, 29 
Ala 233. 

37. Ala— Lockhart v. Cameron, 29 
Ala 355. 

38 . Ala—Bell v. Bell, 37 Ala 536, 
79 Am.D. 73. 

30 C.J. P 547 note 2. 

Abandonment, nonsupport, adultery, 
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etc., as forfeiture of surviving hus¬ 
band’s rights as distributee see 
Descent and Distribution § 59 b. 

Effect of divorce on husband's inter¬ 
est in wife’s property see Divorce 
§ 180. 

39. N.T.—^Kenny v. Udall, 5 Johns. 
Ch. 464, modified on other grounds 
3 Cow. 590. 

Pa. —Tyson’s Appeal, 10 Pa 220 
Rees V. Waters, 9 Watts 90. 

30 C.J. p 548 note 3. 

Pa. —D'Arros’ Appeal, 89 Pa. 51. 

41. S.C.—^Wright v. Wright, 2 S.C. 

Bq. 242. . 

Civil death generally see Convicts 
§ 4. 

42 . Pa.—^Kirk v. Kirk, 16 A.2d 47, 
340 Pa. 203. 

43 . K.C.—Logan v. Simmons, 18 N. 
C. 13. 

30 C.J. P 548 note 7. ^ ^ 

Antenuptial transfer by husband in 
fraud of wife see supra § 20. 
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edge.^'^ Whether it is fraudulent depends on the 
circumstances under which it is made; each case is 
to be judged by its own particular circumstances.^® 

Where the transfer of her property by a woman 
to a third person is made in contemplation of her 
marriage which afterward takes place, and where^ it 
is made without the payment of a valuable consid¬ 
eration, and without the knowledge of the prospec¬ 
tive husband, it is deemed a fraud on his marital 
rights^® when it is made for the purpose of defeat¬ 
ing the interest which the husband would acquire 
in her property by the marriage-^*^ If, however, the 
husband, before the marriage, learns of the con¬ 
veyance, but nevertheless, desires the marriage, his 
act is voluntary, and he cannot afterward complain 
of the act as a fraud on his rights as husband.^® 
Constructive notice resulting from the recording of 
the conveyance has been held to be equivalent to 
actual notice to the intended husband.^® Some au¬ 
thorities, however, take the view that a waiver by 
the husband may be predicated only on his clear and 
unequivocal consent freely given with full knowl¬ 
edge;®® and that neither actual®^ nor construc¬ 
tive®^ notice to the husband after the engagement 
to marry has been entered into bars him from avoid¬ 
ing the conveyance where he has not assented there¬ 
to. The fact that the husband after the marriage 
and before knowledge of his rights acts as agent 
under a deed of trust executed by the wife before 
marriage does not constitute a ratification of it or 
estop him to complain of it.®3 

A transfer made before the engagement to mar¬ 
ry is not in fraud of the husband.®^ 


§ 29. Wife’s Equity to Settlement 

Notwithstanding the strict rule at common law by 
which the husband may become the absolute owner of 
his wife’s property, the wife is entitled to an equitable 
settlement out of her property when a court of equity 
has obtained jurisdiction of a pro-ceeding Involving the 
property before it has vested absolutely in the husband. 

At common law the whole of the husband’s inter¬ 
est, embracing all the personal property of the wife, 
may be taken by the husband or his creditors, with¬ 
out any reservation to the wife.®® Equity, howev¬ 
er, by virtue of its protectorate over the property of 
married women, will guard the interests of the wife 
and her children.®® 

Thus, where the husband or his assignee or cred¬ 
itors seek the aid of a court of equity to obtain pos¬ 
session of the wife’s property, or where in any oth¬ 
er manner the subject of the wife’s property which 
has not been reduced to possession or become vested 
absolutely in the husband is brought before and 
within the control of a court of equity, that court®' 
will require that a suitable provision or settlement 
for the wife and her children be made out of such 
property;®® this is known as the ‘'wife’s equity to 
a settlement,” or “the wife’s equity.”®® 

In a few jurisdictions the doctrine of the wife’s 
equity to a settlement has not been recognized at 
all,®® or has received but a limited recognition,®i 
and, where the property of a married woman is se¬ 
cured to her by statute, as discussed infra §§ 233- 
236, the reasons for the existence of the doctrine of 
a wife’s equity to a settlement have passed away, 
and it is practically obsolete. Under the doctrine, 
as it existed at one time, the wife’s rights to provi- 


44. Pa.—Kirk v. Kirk, 16 A.2d 47, 340 
Pa. 203. 

45. Tenn.—Green v. Goodall, 1 
Coldw. 404. 

Actual fraud must be proved.—Kirk 
V. Kirk, 16 A.2d 47, 340 Pa. 203. 

XvidezLce sufficient to show fraud. 
—Gedart v. Ejdrygiewicz, 25 N.E.2d 
371, 305 Mass. 224. 

46- N.C.—Taylor v. Taylor, 148 S.E. 

171, 197 N.C. 197. 

30 C.J. p 548 note 9. 

47. Mass.—Gedart v. Ejdrygiewicz, 
25 N.E.2d 371, 305 Mass. 224. 

48. Va.—Fletcher v. Ashley, 6 Gratt. 
332. 47 Va. 332. 

SO C.J. P 548 note 10. 

Waiver by husband of marital rights 
in wife’s property generally see su¬ 
pra § 27. 

49. Md.—O’Neill v. Cole, 4 Md. 107, 
affirming 3 Md.Ch. 174. 

Burden of proof as to notice see in¬ 
fra § 488. 


50. N.C.—Johnson v. Peterson, 59 N. i 
C. 12. 

51- N.C.—Poston V. Gillespie, 58 N. 
C. 258, 75 Am.I>. 437. 

52. N.C.—Perebee v. Pritchard, 16 S. 
E. 903, 112 N.C. 83. 

53. Pa.—Duncan’s Appeal, 43 Pa. 67. 

54. Ky.—^Wilson v. Daniel, 13 B.Mon. 
348. 

Va.—Gregory v. Winston, 23 Gratt. 
102, 64 Va. 102. 

55. Md.—^Wiles v. Wiles, 3 Md. 1, 56 
Am.D. 733. 

30 C.J. p 548 note 19. 

5S- Ga.—Salter v. Salter, 4 S.E. 391, 
SO Ga. 178, 12 Am.S.R. 249. 

30 C.J. p 548 note 20. 

Wife’s equitable separate estate see 
infra §§ 228-231. 

57. Ga.—Salter v. Salter, 4 S.E. 391, 
80 Ga. 178, 12 Am.S.R. 249. 

Va.—Poindexter v. Jeffries, 15 Gratt. 

363, 56 Va. 363. 

I 30 C.J. p 548 note 21. 

436 


53. Va.—Poindexter v. Jeffries, su¬ 
pra. 

30 C.J. p 549 note 22. 

59. Miss.—Clarke v. McCreary, 20 
Miss. 347, 354. 

Va.—Poindexter v. Jeffries, 15 Gratt. 

363, 369. 56 Va. 363, 369. 

Doctrine dejSned 

“The doctrine may be briefly stat¬ 
ed thus: that a wife is entitled to an 
equitable settlement out of her prop¬ 
erty, not only against her husband, 
but against all creditors of, and 
purchasers from him, whenever it is 
recoverable only in a court of equi¬ 
ty, or the aid of that court is ac¬ 
tually invoked for its recovery; un¬ 
less the husband has become a pur¬ 
chaser of the property by an ante¬ 
nuptial contract with the wife.” 
Poindexter v. Jeffries, supra. 

00. N.H.—Parsons v. Parsons, 9 N- 

H. 309, 32 Am.D. 362. 

61. N.C.—Lassiter v. Dawson, 17 N. 

C. 3S3—Bryan v. Bryan, 16 N.C. 
47. 

30 C.J. p 549 note 25. 
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Sion for support out of her property depended on 
considerations and principles entirely distinct from 
those controlling her rights by survivorship.®- 

Waiver or bar generally. The wife volun¬ 
tarily waive her right to her equity.®* However, 
it is not barred by her adultery.®^ It is the practice, 
expressly required by statute in some jurisdictions 
to examine the wife privily, apart from her husband 
and his representatives, to ascertain whether her 
waiver is voluntary and not influenced by fraud or 
force.®® 

An infant wife is not bound by a waiver of her 
right.®® 

An act sufflcient to bar the wife’s legal right as 
survivor may not affect her equity to a settlement. 

Voluntary settlement by husband. Although the 
wife’s equity to a settlement is generally determined 
■by a decree of the court, that is, in connection with 
the husband’s effort to obtain the property of the 
yet where the husband has made for her 
support a voluntary settlement, such settlement will 
be upheld by the court when the court would have 
made a like settlement of the property.®® 

Effect of desertion, separation, or divorce. Where 
a husband has deserted his wife, leaving her in a 
destitute situation, a court of equity will make a 
suitable settlement on her out of her property to 
which his marital rights attach.'?® Where, however, 
the wife lives apart from her husband without his 
consent and without justifiable cause, she cannot be 
allowed maintenance out of property owned by her 
at the time of the marriage.'?^ 

Where by a decree in equity the husband and 
wife are to receive certain pro'portions of a fund 
arising from the sale of land belonging to the wife 
during their joint lives, such settlement terminates 


when the wife has secured a^ divorce, as completely 
as if the husband had died.'?* 

Other sufficient independent estate. Where the 
wife has already a sufficient independent estate or 
provision for her needs, she cannot claim a further 
settlement,'?* but a subsequent provision from ttie 
bounty of a third person does not affect a settle¬ 
ment already made.^^ 

Where wife a ward of court. When a female 
ward’s property is in the hands of a court of eq¬ 
uity, its right to insist that on her marriage suitable 
provision shall he made for her before the husband 
shall be permitted to reduce her property into his 
possession has been recognized.'?® 

Restraining proceedings at law. As an adjunct to 
the jurisdiction of equity in the exercise of its pre¬ 
rogative to protect the estates of married women 
by properly providing for their maintenance and 
support, an injunction may be granted to restrain 
proceedings at law wherein the property of the wife 
is sought by the husband or his assignees. 

Property 'subject. The wife’s equity to a settle¬ 
ment attaches only to property which has not come 
into, or been reduced to, the possession of the hus¬ 
band so as to vest title in him absolutely by virtue 
of his marital rights.” Subject to this exception, 
the equity attaches to all the property of the wife 
in which the husband has marital rights, such as her 
personalty,'?* and the rents and profits, proceeds of 
a sale of, and other interests in or arising out of, 
her real property.'?® 

The wife’s equity is frequently held to attach to 
equitable interest.*® However, where the interest 
has not been reduced to the possession of, or vested 
absolutely in, the husband and resort is actually had 
to a court of equity, it is deemed immaterial wheth- 


62. Md.—^Norris v. Lantz, IS Md. 260. 

63. Va.—Poindexter v. JefEries, 15 
Gratt. 363. 56 Va. 363. 

30 C.J. P 549 note 28. 

64. Miss.— Carter v. Carter, 22 Miss. 
59. 

30 C.J. p 549 note 30. 

65. N.Y.—Hallenbeck v. Bradt, 2 
Paige 316. 

30 C.J. p 549 note 32. 

66. N.Y.—Udell V. Kenney, 3 Cow. 
590. 

67. Ky.—Sterrett v. Adair, 9 Ky.L, 
54. 

Assignment by husband as barring 
right of survivorship but not equi¬ 
ty to settlement see supra § 21 c 
( 1 ). 

68. Va.—Poindexter v. Jeffries, 15 
GratL 363, 56 Va. 363. 

30 C.J. p 549 note 35. 


12 


SC.—Perry clear v. Jacobs 
S.C.Eq. 47. 

30 C.J. P 549 note 36. 

70. Fla.—Abernathy v. Abernathy, 8 
Fla. 243. 

30 C.J. P 550 note 38. 

71. Md.—Schindel v. Schindel, 12 
Md. 294. 

Duty of husband to support wife see 
supra § 15. 

72. Mo.—Highley v. Allen, 3 Mo.App. 
521. 

73. N.Y.—Martin v. Martin, 1 N.Y. 
473 —Van Epps v. Van Deusen, 4 
Paige 74, 25 Am.D. 516. 

74. Ky.—Marshall v. McDaniel, 8 
B.Mon. 173. 

75. Ala.— Chambers v. Perry, 17 Ala. 
726. 

30 C.J. P 550 note 46. 


V. Corley, 22 Ga. 


3 Md. 1, 56- 


76. Ga.—Corley 
178. 

30 C.J. P 550 not-e 47. 

Bule not recognized 
Hd.—Wiles V. Wiles, 

Am.D. 733. 

ijV, Va.—James v. Gibbs, 1 Patt. & 
H. 277. 

30 C.J. P 551 note 51. 

What constitutes reduction to posses¬ 
sion see supra § 24 c. 

78. Md.—r>uvall V. Farmers' Bank. 
4 Gill & J. 282, 23 Am D. 558. 

30 C.J. P 551 note 52. 

79. Ark.—Beeman v. Cowser, 22 Ark. 
429. 

30 C.J. P 551 note 53. 

33 , Ga.— Howard v. Napier, 3 Ga. 
192. 


30 C.J. P 551 note 56. 


437 



HUSBAND AND WIFE 


41 C.J.S. 


§ 29 

er the interest is legal or equitable.^^ 

Persons entitled to assert. Since the wife’s equi¬ 
ty is for the benefit of her children as well as her¬ 
self, they are to be considered in making the set¬ 
tlement, it not being permissible for the mother to 
say that she claims a settlement for herself and not 

for her children.^^ 

Rights of children after death of wife. When a 
settlement has been made on the wife during her 
life, it will, on her death, inure to her children.^3 
However, the children, after the death of the moth¬ 
er, have no original equity independent of her which 
will entitle them to enforce a settlement where no 
steps had been taken to that end by the wife prior 
to her death.S^ 

If there has been an order or decree referring the 
matter to a master to approve a proper settlement 
to be made on the wife and the children, and she 
dies before the master has made his report, the 
children will have a right to a settlement under the 
order where no act has been done by the mother to 
waive the equity, although in the preliminary order 
or decree the children have not been named or ex¬ 
pressly provided for.^^ 

Against whom right may be asserted. The right 
to a settlement exists not only against the husband 
but also against his creditors^^ or his assignee in 
bankruptcy.^*^ 

When the husband has previously sold, conveyed, 
or assigned for a valuable consideration his inter¬ 
est, and the same has been reduced to possession, 
the wife’s equity is lost;^^ but in case no reduction 
to possession has been made the wife’s right to a 
settlement exists,^^ even against an assignee for a 
valuable consideration.^^ The fact that the wife 
united in the assignment will not, at common law. 


alter the rule,^^ since, as discussed infra § 176, her 
contracts are null and void. As discussed supra § 
24 c (3), the assignment, while operative as a re¬ 
duction to possession for some purposes, such as to 
bar the wife’s right of survivorship, does not so 
operate as to bar her equity to a settlement. 

Where the husband supports the wife, her right 
to a settlement cannot be enforced against either 
the husband or his assignee for value.^^ 

The wife cannot assert her equity to a settlement 
as against a mortgagee.^^ 

Proceedings in which right may be asserted. The 
wife’s equity to a settlement may be asserted and 
enforced in an action in equity brought by her hus- 
band^^ or by his creditor^® or assignee^® to reach 
or obtain her property. The doctrine of the wife’s 
equity to a settlement first arose in actions of this 
nature and was applied on the ground that he who 
who seeks equity must do equity.® 7 However, the 
assertion and enforcement of the equity are by no 
means confined to such actions.®® The equity is 
not merely a contingent or incidental right but is 
a substantive right which the wife may assert in an 
equitable suit brought by her, or on her behalf, 
against her husband®® or his assignee.^ 

The wife’s right to a settlement is recognized in 
suits brought by the husband where the wife is 
joined as a coplaintiff.^ 

The court will protect the right of a wife to a 
provision out of her equitable property, although she 
is not present to insist on it, without reference to 
the source of the application.® 

Amount of settlement. In the United States the 
amount of the wife’s estate which shall be secured 
to her is left to the discretion of the court and 
must be determined by the circumstances of each 


81. Ga.—Bell v. Bell, 1 Ga. 637. 

30 C.J. p 551 note 58. 

82. Ga.—Howard v. Napier, 3 Ga, 
192. 

30 C.J. P 551 note 61. 

83. Ky.—Greer v. Boone, 5 B.Mon. 
554. 

Md.—Groverman v. Diffenderffer, 11 
Gill & J. 15. 

84 . Ga.—Bell v. Bell, 1 Ga. 637. 
Ky.—Greer v. Boone, 5 B.Mon. 554. 

85 . S.C.—Hill V. Hill, 22 S.C.Eq. 94. 

86. Ga.—Napier v. Howard, 3 Ga. 
. 192. 

30 C.J. p 552 note 74. 

87. Ky.—Crook v. Turpin, 10 B.Mon. 
243. 

30 C.J. p 552 note 75. 

88. Mo.—^Hart v. Leete, 15 S.W. 976, 
104 Mo. 315. 

30 C.J. p 552 note 76. 


89. Ga.—Lowe v. Cody, 29 Ga. 117. 
30 C.J. p 552 note 77. 

90. Ga.—Bell v. Bell, 1 Ga. 637. 
so C.J. p 552 note 78. 

91. Tenn.—McElhatton v. Howell, 4 
Hayw. 19. 

30 C.J. p 552 note 79. 

92- N.T.—^Udell V. Kenney, 3 Cow. 
590. 

Va.—Poindexter v. Jeffries, 15 Gratt. 
363, 56 Va. 363. 

93. Miss.—^Allen v. Lenoir, 53 Miss. 
321. 

94. Md.—Duvall v. Farmers’ Bank, 4 
Gill & J. 282, 33 Am.D. 558. 

30 C.J. p 552 note 84. 

96. Ark.—Beeman v. Cowser, 22 Ark. 
429. 

30 C.J. p 552 note 85. 
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96. Md.—^Duvall v. Farmers’ Bank, 4 
Gill & J. 282, 23 Am.D. 558. 

30 C.J. p 552 note 86. 

97. Md.—Duvall v. Farmers’ Bank, 
supra. 

30 C.J. p 553 note 87. 

96. Va.—Poindexter v. Jeffries, 15’ 
Gratt. 363, 56 Va. 363. 

39. Ga.—Salter v. Salter, 4 S.E. 391,- 
80 Ga. 178, 12 Am.S.R. 249. 

30 C.J. p 553 note 89. 

1. N.T.—Kenny v. Udall, 3 Cow. 590, 
modifying 5 Johns.Ch. 464. 

30 C.J. p 553 note 90. 

2. Mass.—Sawyer v. Baldwin, 20 
Pick. 378. 

30 C.J. p 553 note 91. 

3. S.C.—Durr v. Bowyer, 7 S.C.Eq. 
368. 
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§ 30. Rights of Husband’s Creditors 

At common law the real or Psraonal property of the 
ownership of which has vested absolutely m the 
rsubject to the debts of the husband’s cred.- 

tors. 

Creditors of a husband who claim to be subrogat¬ 
ed to his rights as against the property of his wife 
have no rights other than those which the husband 
has against such property.® 

The common-law interest of the husband in his 
wife’s lands is liable for his debts* and may be sold 
on execution against him.’ The rule also applies to 
the interest of the husband in the dower rights of 
his wife,® and to leasehold estates.® Until the termi¬ 
nation of the life tenancy, however, the wife’s es¬ 
tates in remainder or reversion are not subject to 
the husband’s debts.’® 

Real property purchased by the husband with 
money of the wife which has become the absolute 
property of the husband under the law in force at 
the time is subject to levy and sale in 
an execution on a judgment against the husband. 

Rents and profits of realty. At common law, the 
absolute right of the husband to the rents and prof¬ 
its of his wife’s real property is liable for his 
debts,’® and may be sold on execution therefor.io 
In a jurisdiction where, at the time, the statute ex¬ 
empts the wife’s real property and its rents from 
the husband’s debts,’* but where there is also a 


statute treating annual crops which are planted or 
sowed as personalty, and where the comnion-law 
rule that the personal property of the wife belongs 
to the husband prevails, standing corn may be levied 
on as subject to the husbands debts.’® 

Personal property generally. Personal property 
of the wife which, under the rules of the common 
law, has vested absolutely in the husband either by 
virtue of being in the possession of the wife, and 
her possession being deemed to be his, or by vir¬ 
tue of his having reduced it to his possession, is lia¬ 
ble for his debts,’® even after his” or her’® death. 
The rule is applicable to personal property acquired 
by the wife from a decedent’s estate, which has be¬ 
come vested in the husband.’® 

The guardian of a married woman under age may, 
with the husband’s consent, apply the wife’s money 
in the guardian’s hands in discharge of the debt of 
the husband to a third person.®® However, execu¬ 
tors cannot apply a legacy given to a wife to the 
payment of a debt due by her husband to a stran¬ 
ger, without the consent of the husband.®’ 

Paraphernalia. The common-law right of the wife 
to paraphernalia cannot be set up against the claims 
of creditors of the husband,®® except in jurisdictions 
where such paraphernalia are expressly exempted 
by statute.®® At common law the wife’s parapher¬ 
nalia are subject to the debts of the husband during 
his lifetime,®* on his death insolvent,®® and even 
where he dies leaving assets sufficient for the pay¬ 
ment of his debts,®® but in the last instance she is 


4. Mass.—Davis v. Newton, 6 Mete. 
537. 

30 C.J. P 553 note 95. 

-WTiole fmia to wife ,, qa 

Md.— MeVey v. Boggs, 3 Md-Cn. 

30 C.J. p 553 note 96. 

Ga.— Sayre v. Flournoy, 3 Ga. 541. 


O. -- 

Enforcement of wife's equity to set 
tlement as against creditors of hus 
band see supra § 29. 

Rights of husband’s creditors against 
wife’s separate property see infra 
§§ 307, 308. . . ^ 

Transfers by husband to wife in fraud 
of creditors see Fraudulent Convey¬ 
ances § 252. 

Whether interest of husband in es¬ 
tate in entirety subject to claims of 
his creditors see infra § 34. 

6. Fla.—Blood v. Hunt, 121 So. 886 
890, 97 Fla. 551, citing Corpus Juris. 

30 C.J. p 553 note 99. 

7. S.C.—^Pringle v. Allen, 10 S.C.Eq. 
135. 

30 C.J. p 553 note 1. 

8. Ala.—Neil v. Johnson, 11 Ala. 615. 

—Bachman v. Chrisman, 23 Pa. 
162. 

9. Me.—^Allen v. Hooper, 50 Me. 371. 


Va.—Dade v. Alexander, 1 Wash. 30, 

1 Va. 30. 

10. Ala.— Baker v. Flournoy, 58 Ala. 
650 

]y[iss.—Sale V. Saunders, 24 Miss. 24, 
57 Am.D. 157. 

30 C.J. p 554 note 4. 

11 . Ky.—Alford v. Guffy, 115 S.W. 
216. 

12. Va.— Chilton v. Hannah, 60 S.E. 
87, 107 Va. 661. 

30 C.J. P 554 note 6. 

13. Ind.—Sharpe v. Baker, 96 N.B. 
627, 99 N.E. 44, 51 Ind.App. 547. 

Ky._Trimble v. Redman, 10 Ky.Op. 

557. 

30 C.J. P 554 note 7. 

14. Ky.—Johnson v. Sweatt, 5 Ky.L. 
358. 

15. Ky.—Moreland v. Myall, 14 Bush 
474. 

16. Md.—Farmers' & Merchants’ 

Nat. Bank v. Jenkins, 3 A. 302, 65 
Md. 245. 

30 C.J. P 554 note 10. 

Garnishment by husband’s creditors 
of husband’s interest in wife s per¬ 
sonal property see Garnishment § 
79. 


17. Ala.—Maynard v. Williams, 
Ala. 676. 

Me.—Beale v. Knowles, 45 Me. 479. 
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18. Ky.—Daniel v. Brandenburgh, 20 
S.W. 255, 14 Ky.L. 310. 

19l Me.—Chase v. Palmer, 25 Me. 
341. 

30 C.J. p 554 note 13. 

20 , S.C.—Daniel v. Daniel, 18 S.C. 
Eq. 115, 44 Am.D. 244. 

21 , Pa.—^In re Frauenfelt, 3 Whart. 
415. 

22, Ark.—Howard v. Menifee, 5 Ark. 

668 . 

23 , N.T.—Whiton v. Snyder, 88 N.T. 
299. 

30 C.J. P 554 note 17. 

Exemption of wearing apparel gen¬ 
erally see Exemptions § 52. 

24 , U.S.—In re Grant, C.C.Mass., 10 
F.Cas.No.5,693, 2 Story 312. 

Ii^e._Tllexan v. Wilson, 43 Me. 186. 

25 , u.S.—In re Grant, C.C.Mass., 10 
F.Cas.No.5,693, 2 Story 312. 

30 C.J. P 554 note 19. 

26 , xJ.S.—In re Grant, supra. 
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entitled to reimbursement from his estate,-*^ since, 
as discussed supra § 23 a, her claim is superior to 
that of the legal representatives of the husband. 

If a husband pledges his wife's paraphernalia, and 
leaves a sufficient personal estate, the latter is lia¬ 
ble to redeem the pledge.^S 

Where husband releases or fails to exercise mar¬ 
ital rights. Unless the marital rights of the hus¬ 
band in the wife’s property are voluntarily exercised 
by him, his creditor cannot enforce them for him 
or against his will.29 So, on a release or relin¬ 
quishment of his rights by the husband, his credi¬ 
tors cannot attach or levy on the property,^® unless 
the property is relinquished by the husband under 
circumstances showing fraud on creditors.^^ 

As discussed supra § 24 a (2), the common-law 
right of the husband to reduce his wife’s choses in 
action to his possession is personal to him, and de¬ 


pends on his election. He is under no obligation 
to his creditors to exercise the right,32 and can¬ 
not be compelled by them to do so.23 
Although some cases have held that the wife’s 
choses in action are subject to the claims of the 
husband’s creditors, even though they have not 
been reduced to possession by the husband,^^ the 
weight of authority supports the rule that the cred¬ 
itors of the husband cannot reach the choses in ac¬ 
tion of the wife before they have been reduced to 
possession by the husband.25 Under the latter au¬ 
thority, on the death of the husband without hav¬ 
ing reduced his wife’s choses in action to posses¬ 
sion, she becomes the absolute owner of them, as 
discussed supra § 24 c, discharged from the debts 
of the husband.26 Even where the minority rule 
prevails, the right of the creditor is defeated by the 
death of the husband before judgment; nothing 
short of a judgment will bar the wife’s right of sur- 

vivorship.27 


D. PROPERTY ACQUIRED BY HUSBAND AND WIFE 


§ 31. What Estate Created 

a. In general 

b. Contents and construction of grant 

c. Time of acquisition 

d. Source of consideration 

e. One spouse alone entitled to convey¬ 

ance 

f. Acquisition by spouses and third per¬ 

son 

a. In General 

(1) General rules 

(2) Effect of statutes 


(1) General Rules 

The common-law rule, still in force In many Juris¬ 
dictions, is that a conveyance to husband and wife dur¬ 
ing coverture ordinarily creates an estate by the en¬ 
tirety and not a joint tenancy or tenancy in common. 

Although abolished or modified by statutes in 
some jurisdictions as shown infra subdivision a (2) 
of this section, at common law, except in a few 
jurisdictions as shown infra this subdivision, a con¬ 
veyance of lands to husband and wife during cov¬ 
erture ordinarily creates an estate by entirety and 
not a joint tenancy or tenancy in common, 28 and in 
many jurisdictions the common-law rule is still in 


27. U.S.—In re Grant, supra. 

Ark.—Howard v. Menifee, 5 Ark. 668. 

28. N.J.—In re Harrall, 31 N.J.Eq. 
101 . 

29 . U.S—In re Hill, D.C.Vt, 190 F- 
390. 

30 . Pa.—Stoner v. Commonwealth, 
16 Pa. 387. 

30 C.J. p 555 note 25. 

Husband’s waiver or relinquishment 
of marital rights generally see su¬ 
pra § 27. 

31. Ala.—Butler v. Merchants’ Ins. 
Co., 8 Ala. 146. 

Del.—Russell v. Thatcher, 2 Del.Ch. 
320. 

32. Pa.—Mellinger v. Bausman, 45 
Pa. 522. 

33. Pa.—Dennison v. Nigh, 2 Watts 
90. 

30 C.J. p 555 note 29. 


34. Mass.—^Wheeler v. Bowen, 20 
Pick. 563. 

30 C.J. p 555 note 33. 

35. Ga.—De Vaughn v. McLeroy, 10 
S.E. 211, 82 Ga, 687. 

30 C.J. p 555 note 30. 

36. Pa.—Flory v. Becker, 2 Pa. 470, 
45 Am.D. 610. 

37. Mass.—Strong v. Smith, 1 Mete. 
476. 

30 C.J. p 555 note 34, 

38. U.S.—In re Brown, D.C.Ky., 60 F. 
2d 269. 

Ariz.—Blackman v. Blackman, 43 P. 

2d 1011, 45 Ariz. 374. 

Ark.—Dennis v. Dennis, 238 S.W. 15, 
152 Ark. 187. 

Del.—In re Giant Portland Cement 
Co., Ch., 21 A.2d 697—Carlisle v. 
Parker, 188 A. 67, 8 W.W.Harr. 83. 
D.C.—Settle v. Settle, 8 F.2d 911, 56 
App.D.C. 50. 

Fla.—Knapp v. Fredricksen, 4 So. 2d 
251, 148 Fla. 311—Strauss v. 
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Strauss, 3 So.2a 727, 148 Fla. 23— 
Newman v. Equitable Life Assur. 
Soc. of U. S., 160 So. 745, 119 Fla 
641—Menendez v. Rodriguez, 143 
So. 223, 106 Fla. 214. 

Ind.—^Koehring v. Bowman, 142 N.E. 
117, 194 Ind. 433—Le Roy v. Wood, 
App., 47 N.E. 2d 604—Graham v. 
Sinclair, 147 N.E. 634. S3 Ind.App. 
58—Finney v. Brandon, 135 N.E. 10, 
78 Ind.App. 450. 

Iowa.—Pay v. Smiley, 207 N.W. 369, 
201 Iowa 1290, modified on other 
grounds 209 N.W. 307. 

Ky.—Mastin v. Mastm’s Adm’r, 50 
S.W.2d 77, 243 Ky. 830. 

Md.—Annapolis Banking & Trust Co. 

V. Smith, 164 A. 157. 164 Md. 8. 
Ma.ss.—Licker v. Gluskin, 164 N.E. 
613, 265 Mass. 403, 63 A.L.R. 231 
—Bernatavicius v. Bernatavicius, 
156 N.E. 685, 259 Mass. 486. 52 A. 
L.R. 886. 

Mich.—Hoyt v. Winstanley, 191 N.W. 
213, 221 Mich. 515. 



eusband and wife 

V u 1 I • either expressly or inferentially by statute.® 
,„rce and estates by entireties have not been abol- I ished either express y 

force anu 709 —Davis 


,r„__peters v. Schachner, 280 S.tV. 
312 Mo. 609 —Wimbush v. Dan- 
ford 238 S.W. 460, 292 Mo. 588— 
Sillum V. Rice. 162 S.W.2d 342, 
286 Mo.App. 1M6- 
NT.-In re Bafta's Estate, 2^® 

S 332 139 Misc. 298—In re 115th 
.nd Vistula Aves., Queens Borough, 
Sty of New York, 242 N.TJ. 6. 
137 Misc. 358 —Kushlowitz v. Bltam, 
2S5 N.T.S. 661, 134 ^isc 607-Tex- 
iao (now Anthony) v. Merioal, .30 
NTS 605, 132 Misc. 764 —Armondi 
Dunham. 220 N.T.S. 487 128 

Misc. 881, affirmed 225 N.T.S. 8i. 
■>21 -App.Div. 679— Saxon v. Saxon, 

93 NT.S. 191. 46 Misc. 202—Pru¬ 
dential Ins. Co. of America v. Bick¬ 
ford. 40 N.T.S. 376. 

N.a—Davis V. Bass, 124 S.E. 566, 188 
NC 20-0. 

Or-^Alexander v. Alexander, 58 P.2d 
1265 154 Or. 317 —Klorfine v. Cole. 
952 5p. 708. 121 Or. 76, modifle^ on 
other grounds 254 P. 200. 121 Or. 

70 _Stout V. Van Zante, 219 P. 804, 

109 Or. 430. rehearing denied 220 
P. 414, 109 Or. 430. 

Pa.— Madden v. Gosztonyi Savings & 

• Trust Co., 200 A. 624, 331 Pa. 476, 
117 A.D.R. 904 —Gasner v. Pierce, 

134 A. 494. 495. 286 Pa. 529 —Wake¬ 
field V. Wakefield, 25 A.2d 841, 149 
PaSuper. 9—In re Vandergrift’s 
Estate, 161 A. 898. 105 Pa.Super. 
293. 

RX-^Bloomfield v. Brown, 25 A. 2d 
354 —Yan Ausdall v. Van Ausdall, 

135 A. 850. 851, 48 R.I. 106, citing 
Corpus Juris. 

Tenn.—Thomason v. Smith, 8 Tenn. 
App. 30. 

YTyo.—Peters v. Dunn, 54 P.2d 817, 49 
Wyo. 306. 

30 C.J. P 555 note 36. 


39. U.S.—Tait v. Safe Deposit & 
Trust Co. of Baltimore, C.C.A.Md., 

70 F.2d 79, affirming, D.C., Safe 
Deposit & Trust Co. of Baltimore 
V. Tait 3 F.Supp. 51—Dime Trust 
& Safe Deposit Co. v. Phillips, D. 
CJ-Pa., 30 F.2d 395, reversed on oth¬ 
er grounds Phillips v. Dime Trust 
& Safe Deposit Co., 52 S.Ct. 46, 
^84 U.S. 160. 76 L.Ed. 220 —Tyler 
V. U. S.. D.C.Md., 28 F.2d 887, re¬ 
versed on other grounds, C.C.A., U. 
S. V. Tyler, 33 P.2d 724, certiorari 
granted Tyler v. U. S., 50 S.Ct. 81, 
280 U.S. 548, 74 L.Ed. 607, affirmed 
50 S.Ct. 356, 281 U.S. 497. 74 L. 
Ed. 991, 69 A.L.R. 758, reversing. 

C. C.A.Pa., U. S. V. Provident Trust 
Co. of Pennsylvania, 35 F.2d 339, 
certiorari granted 50 S.Ct. 160, 280 

U. S. 551, 74 L.Ed. 609, and, C.C.A., 
Commissioner of Internal Revenue 

V. Girard Trust Co., 35 P.2d 343, 
certiorari granted Lucas v. Girard 
Trust Co.. 50 S.Ct 160. 280 U.S. 
S51, 74 L.Ed. 609—^Herb v. Gerstein, 

D. C.D.C., 41 F.Supp. 634—O'Boyle 


V. Home Life Ins. Co. of America. 

D C Pa., 20 F.Supp. 33—Safe De 
posit & Trust Co. V. Tait, D.C.MD. 

295 F. 429—Taylor v. Carraway, D. 
C.N.C., 282 F. 878. ^ 

Ark- Dennis v. Dennis, 238 S.t\. 15, 

152 Ark. 187—Parrish v. Parrish, 

235 S.W. 792, 151 Ark. 161. 

Del_In re Giant Portland Cement 

Co. Ch., 21 A.2d 697 —Carlisle v 
Parker, 188 A. 67. 8 W.W.Hair. 83 

_Heltz V. Sayers, 121 A. --o, 2 

W.W.Harr. 207. 

D.C.—Settle v. Settle, 8 P—d 911, !>6 
App.D.C. 50. 

Fla,—Stanley v. Powers. 166 So. 843. 

123 Fla. 359 —Menendez v. Rodri¬ 
guez, 143 So. 223. 106 Fla. 214— 
Perris-Lee Lumber Co. v. Fulghum 
123 So. 697, 98 Fla. 171. 

Ind.—Le Roy v. Wood. App., 47 N.E. 

2d 604. 

Md.— Annapolis Banking & Trust Co. 

V. Smith. 164 A. 157. 164 Md. 8 
Mich.— Mulder v. Durand Hoop Co., 

213 N.W. 106, 238 Mich. 373—Hoyt 
V. Winstanley, 191 N.'W. 213, 221 

Mich. 515. „ tt- 

Mo.—Greene v. Spitzer, 123 S.W.- 
57 343 Mo. 751 —Ahmann v. Kemp¬ 
er! 119 S.W.2d 256. 342 Mo. 944— 
Peters v. Schachner, 280 S.W. 424, 

312 Mo 609 —Harrelson v. Harrel 
son. 263 S.W. 107. 304 Mo. 260— 
Samuel v. Frederick, 262 S.W. 713 

_Grott V. Grott, 249 S.W. 55 

Wimbush v. Danford, 238 S.W. 460, 
292 Mo. 588 —Cullum v. Rice, 162 
S.W.2d 342, 236 Mo.App. 1113 Al¬ 
exander V. Alexander, App., 44 S.W. 

2d 872—L R. Goldberg Plumbing 
Supply Co. V. Taylor, 237 S.W. 900, 
209 Mo.App. 98. 

NJ—Mosser v. Dolsay, 27 A—d lo«>» 
*132 N.J.Ea. 121 —Pentek v. Pentek, 
175 A. 623, 117 N.J.Eq. 292—Cad- 
. gene v. Cadgene, 8 A.2d 8®®- ^ 
J.Misc. 332, affirmed 12 A.2d 635, 
124 N.J.Law 566. 

N-Y.—Armondi v. Dunham, 225 N.Y.b. 
*87 221 App.Div. 679, affirming 220 
N.T.S. 487. 128 Misc. ®8j^— 
gan V. Humes, 298 N.T.S. 50. 163 
Misc 840, modified on other 
grounds 299 N.T.S. 501 . 252 .ApP_ 
Div. 385. and affirmed 14 N.B...d 
389 277 N.Y. 682—In re Maguire’s 
Estate. 291 N.Y.S. 753. 161 ^isc 
219, affirmed 296 N.Y.S. 528, 25 
App.Div. 337, motion granted In re 
Maguire’s Will, 

252 A.pp.Div. 752, affirmed 13 N.E. 
2d 458, 277 N.Y. 527-In re Dris¬ 
coll’s Estate. 289 N.Y.S. 592. 160 
Misc. 97—In re Sitkin’s Will, 271 
NY.S. 688, 151 Misc. 448—In re 
Baffa’s Estate, 248 N.Y.S. 332, 139 
Misc 298—Prudential Ins. Co. of 

^trlcav.Blckfo^.40N.T.S. 376. 

NC—Burroughs v. Womble, 171 S.B. 
*616, 205 N.C. 432 —First Nat. Bank 
V. Hall, 161 S.B. 484, 201 N.C. 787 
Winchester-Simmons Co. v. Cutler, 


155 SE 611. 199 N.C. 709 -Davis 
V. Bass. 124 S.E. 566, 188 N.C. 200 
-Martin v. Lewis, 122 S.E. 

187 N.C. 473. .fi-pod 

Or.— Carpenter v. Carpenter o6 P-- 
305, 153 Or. 584. 105 A.L.R. 386. 
modified on other grounds and re¬ 
hearing denied 57 P.2d 1098, 15 
Or. 584. 105 A.L.R. 386, rehearing 
denied and decree supplemented Oo 
P.2d 507, 153 Or. 584, 105 A.L.R. 

306 —pfaffinger v. Seely, 291 P- 
1015, 134 Or. 542 —tVebb v. Wood¬ 
cock, 290 P. 751, 134 Or. 319— 
Smith V. Durkee. 254 P. 207, 12- 
QP. 86—Ganoe v. Ohmart, 254 P. 
203, 121 Or. 116—Klorfine v. Cole, 

252 P. 708, 121 Or. 76, modified on 
other grounds 254 P. 200, 121 Or. 
76—Dodd V. First Nat. Bank, 245 
P. 504, 117 Or. 691—Dutton v. 

Buckley, 242 P. 626, 116 Or. 661 
Twigger V. Twigger, 223 P. 934, 110 
Or. 520—Stout v. Van Zante, 219 P. 
804. 805. 109 Or. 430, citing Corpus 
Juris, and rehearing denied 220 P. 
414, 109 Or. 430. 

Pa.—Madden v. Gosztonyi Savings & 
Trust Co., 200 A. 624, 331 Pa. 476, 
117 A.L.R. 904 —Newhard v. New- 
hard, 154 A. 500. 303 Pa. 299 —Gas¬ 
ner V. Pierce, 134 A. 494, 286 Pa. 
529 —Wakefield v. Wakefield, 25 A. 

2d 841, 149 Pa.Super. 9—Pennsyl¬ 
vania Trust Co. V. Mischik, 96 Pa- 
Super. 255—In re Comito’s Estate, 

13 Pa.Dist. & Co. 302 —Knoblauch v. 
Kiesel, 13 Pa.Dist. & Co. 41, 21 
Berks Co.L.J. 344, 43 York Leg.Rec. 
193 —In re Fink’s Estate, 6 Pa- 
Dist. & Co. 799, 6 Erie Co. 281— 
Edwards v. Dauphin Deposit Trust 
Co , 49 Dauph.Co. 129—Mitchell v. 
Ruth, 30 Del.Co. 446, 55 York Leg. 
Rec. 153—Johnson v. Norton, 25 
Erie Co. 94, 57 York Leg.Rec. 36— 
In re Erie Trust Co.. 19 Brie Co. 
469. 

■^ryQ_—Peters v. Dunn, 54 P.2d 817, 
49 Wyo. 306. 

30 C.J. P 557 note 53. 

Conveyance by husband to self and 
wife as creating estate by entirety, 
joint tenancy, or tenancy in com¬ 
mon see infra § 137. 

Creation of tenancy by entirety by 
will see the C.J.S. title Wills § 
90S. also 69 C.J. P 578 notes 77-84. 
and 30 C.J. P 559 note 76, P 561 
notes 96-98. 


Statutory recognition 

(1) Fact that husband and wire 
may hold property by entirety is 
recognized or preserved by statute m 
some jurisdictions. 

Ind—Koehring v. Bowman, 142 N.E. 
117, 194 Ind. 433 —Finney v. Bran¬ 
don, 135 N.E. 10, 78 Ind.App. 450. 
Pa— Madden v. Gosztonyi Savings & 
Trust Co., 200 A. 624, 331 Pa. 476, 
117 A.L.R. 904. 

(2) However, it has been held that 
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The relation of husband and wife between the par¬ 
ties is the controlling factor;^® hence an estate by 
entirety can exist only where the relationship of 
husband and wife exists.'^^ Also, there must be a 
unity of person, time, title, interest, and posses¬ 
sion,^ ^ and a lawful contrary intent must not be 
shown^^ by the conveyance.^^ 

In a suit to set aside a quitclaim deed for fraud, 
the court cannot create an estate, by decree, that 
never existed and which no one had ever intended 
to create.^ 5 

Estate by entirety not recognized. In a few 
states, even in the absence of statutes on the sub¬ 


ject, estates by entirety have never been recog- 
nized.46 In these states a conveyance to husband 
and wife creates the same estate as though the mar¬ 
ital relation did not exist between the grantees^^ 
and the husband and wife take as joint tenants but 

without the right of survivorship,^^ or, where joint 

tenancies are not recognized, they take as tenants 
in common.^® 

Basis and criticism of rule. The rule was orig¬ 
inally based, and by some authorities is considered 
to be still based, on the theory that the husband and 
wife are but one person in law and consequently 
there can be no moieties between them. Being but 


the statutes will not be enlarged by 
construction, because they are not in 
harmony with any other part of the 
law governing the legal rights of 
husband and wife.—Koehring v. Bow¬ 
man, supra. 

ImAvt as part of conveyance 

Law relating to tenancy by entire¬ 
ty became part of conveyance to 
same extent as though it had been 
set forth in deed.—In re Weiden’s 
Estate, 262 N.Y.S. 437, 146 Misc. 381, 
affirmed 265 N.Y.S, 1000, 239 App.Div. 
852, amended 265 N.Y.S. 1001, 240 
App.Div. 716, and reversed on other 
grounds 18S N.E. 270, 263 N.T. 107. 
Merger of rights in deed 

Husband's assignment of interest 
in land contract to wife with right 
of survivorship merged in deed con¬ 
veying premises to husband and wife, 
vesting title by entirety.—Coleman 

V. Coleman, 214 N.W. 81, 239 Mich. 
139. 

In Tennessee 

(1) Tenancy by entireties was abol¬ 
ished by statute enacted in 1913 but 
was reestablished by statute which 
became effective on April 16, 1919.— 
Bost V. Johnson, 133 S.W.2d 491, 175 
Tenn. 232—Hicks v. Sprankle, 257 S. 

W. 1044, 149 Tenn. 310—Harris v. 
Fourth & First Joint Stock Bank, 8 
Tenn.App. 301—Scholze v. Scholze, 2 
Tenn.App. 80—Cobb & Wife v. San¬ 
ders, 1 Tenn.App. 326. 

(2) A conveyance to a husband and 
wife between the effective dates of 
these statutes did not create a ten¬ 
ancy by entirety, and the widow did 
not become the owner of the absolute 
title as the survivor of her husband, 
but his heirs inherited his interest. 
—Harris v. Fourth & First Joint 
Stock Bank, 8 Tenn.App. 301. 

(3) Where the conveyance creates 
a tenancy by entirety, wife's interest 
as tenant by entirety vested on ex¬ 
ecution and delivery of deed.—^Barnes 
V. Barnes, 8 S.W.2d 481, 157 Tenn. 
332. 

40. N.Y.—^Armondi v. Dunham, 225 
N.Y.S. 87, 90. 221 App.Div. 679, cit¬ 
ing Corpus Juris, and affirming 220 
N.Y.S. 287, 128 Misc. 881—Finnegan 


V. Humes, 298 N.Y.S. 50, 163 Misc. 
840, modified on other grounds 299 
N.Y.S. 501, 252 App.Div. 385, and 
affirmed 14 N.E.2d 389. 277 N.Y. 
682—In re Baffa’s Estate, 248 N.Y. 
S. 332, 139 Misc. 298. 

Pa.—Madden v. Gosztonyi Savings & 
Trust Co., 200 A. 624, 331 Pa. 476, 
117 A.L.R. 904. 

Tenn.—Mullins v. Dowling, 4 Tenn. 
App. 1. 

41. Del.—Carlisle v. Parker, 188 A. 
67, 8 W.W.Harr. 83—Loper v. Dop¬ 
er, Super., 170 A. 804. 

D.C—Fair claw v. Forrest, 130 F.2d 
829, 76 U.S.App.D.C. 197, 143 A.L. 
R 1154, certiorari denied 63 S.Ct. 
531, 318 U.S. 756, 87 L.Ed. 1130. 
Fla.'—Strauss v. Strauss, 3 So. 2d 
727. 148 Fla. 23. 

Md.—Hutson v. Hutson, 177 A. 177, 
168 Md. 182—Mitchell v. Freder¬ 
ick, 170 A. 733, 166 Md- 42, 92 A. 
L,R. 1412. 

Mass.—McGillicuddy v. Devlin, 181 N. 

E. 119, 279 Mass. 194. 

Mich.—Scott V. Grow, 3 N.W.2d 254, 
301 Mich. 226—Field v. Steiner, 231 
N.W. 109, 250 Mich. 469. 

N.Y.—Gaza v. Gaza, 286 N.Y.S. 378, 

247 App.Div. 837, affirmed 5 N.E. 
2d 359, 272 N.T. 617—^Armondi v. 
Dunham, 225 N.Y.S. 87, 221 App. 
Div. 679, affirming 220 N.Y.S. 487, 
128 Misc. 881—In re Baffa’s Estate, 

248 N.Y.S. 332, 139 Misc. 298— 

Dewey v. Brown, 231 N.Y.S. 165, 
133 Misc. 69—Texido (now Antho¬ 
ny) V. Merical, 230 N.Y.S. 605, 132 
Misc. 764. 

N.C.—Johnson v. Leavitt, 125 S.E. 
490, 188 N.C. 682—Davis v. Bass, 
124 S.E, 566, 188 N.C. 200. 

Pa.—Thornton v. Pierce, 194 A. 897, 
328 Pa. IL 

Bight to have conveyance set aside 
Intention of grantor should prevail 
unless in conflict with some settled 
rule of law, as respects question 
whether plaintiff, who through straw 
party conveyed his property to him¬ 
self and defendant ostensibly as ten¬ 
ants by entirety in mistaken belief 
that defendant was his lawful wife, 
was entitled to have conveyances set 
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aside.—Hutson v. Hutson, 177 A, 177, 
168 Md. 182. 

42. Mich.—^Atha v. Atha, 6 N.W.2d 
897—Union Guardian Trust Co. v. 
Vogt, 248 N.W. 639, 263 Mich. 330. 

Pa.—Stewart Motor Truck Inc., v. 

Henckel, 32 Pa.Dist. & Co. 325. 

One sponse may act for hoth 
At common law, there can be no 
estate by entirety, if one of unities 
of interest, title, time, and posses¬ 
sion is lacking, but the existence of 
a tenancy by entirety does not re¬ 
quire such unity of control that one 
spouse may not authoritatively act 
for both.—Madden v. Gosztonyi Sav¬ 
ings & Trust Co., 200 A. 624, 331 Pa. 
476, 117 A.L.R. 904. 

43. Fla.—Knapp v. Fredricksen, 4 
So.2d 251, 148 Fla. 311—Dixon v. 
Becker, 184 So. 114, 134 Fla. 547— 
Matthews v. McCain, 170 So. 323, 
125 Fla. 840—Menendez v. Rodri¬ 
guez, 143 So. 223, 106 Fla. 214. 

Md.—^Annapolis Banking & Trust Co. 

V. Smith, 164 A. 157, 164 Md. 8. 
Expression of intent see infra sub¬ 
division b (2) of this section. 

44. Or.—Ganoe v. Ohmart, 254 P. 
203, 121 Or. 116. 

45. Mo.—Smith v. Holdoway Const. 
Co., 129 S.W.2d 894, 344 Mo. 862. 

48. Conn.—^Whittlesey v. Fuller, 11 
Conn. 337. 

Neb.—Arthur v. Arthur, 215 N.W. 117, 
115 Neb. 781. 

Ohio.—Gleason v. Squires, 176 N.E. 

593, 39 Ohio App. 88. 

30 C.J. P 557 note 48. 

47. Neb.—Kerner v. McDonald, 84 N. 

W. 92, 60 Neb. 663, 83 Am.S.R. 550. 
Survivorship 

Deed to husband and wife, and sur¬ 
vivor of them, was held to give wife, 
surviving her husband, who died aft¬ 
er divorce, title to land.—Arthur v. 
Arthur, 215 N.W. 117, 115 Neb. 781. 

48. Conn.—^New York, N. H. & H. 
R. Co. V. Russell, 78 A. 324, 83 
Conn. 581—Whittlesey v. Puller, 11 
Conn. 337. 

49. Ohio.—Gleason v. Squires, 176 N. 
E. 593, 39 Ohio App. 88. 

30 C.J. p 557 note 61. 
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one person, they cannot be joint tenants or tenants 
in common as these tenancies require more than one 
tenant.50 The reasons for the rule have been criti¬ 
cized as erroneously assuming the incapacity of a 
wife to hold as joint tenant or tenant in common 
with the husband,51 and as being inconsistent with 
other rules,52 such as the rule that spouses acquiring 
interests in the same land by separate conveyances 
take and hold as tenants in common, and the rule 
that when husband and wife were joint tenants or 
tenants in common before marriage they remain so 
afterward, as shown infra subdivision c of this sec¬ 
tion, and the majority rule that by express words 
in a grant to husband and wife a joint tenancy or 
tenancy in common may be created, see infra sub¬ 
division b (2) of this section. General stetements 
that husband and wife cannot take by moieties are 
sometimes explained as being limited to a convey¬ 
ance made to them of the same property at the 
same time and during coverture.®* 

Some authorities expressly state that the rule does 
not rest on any question of contract or intention 
or any rule of construction of the words of the 
grant or devise,®* v/hile other authorities declare 
the rule to be based, not on any supposed incapac¬ 


ity to take by moieties, but on the presum^ inten¬ 
tion of the parties.®® There is now a tendency b} 
some courts to view the creation of an estate 
tirety as resting on a rule of ‘:°"®t'-uction ra ^r 
than on a rule of law and to regard the intention 
as disclosed by the deed or will as the governing 
rule in determining whether a tenancy by entire y^ 
joint tenancy, or tenancy in common was created. 
However, it is declared to be immaterial, as long as 
an estate by entirety exists, whether it arises from 
the marriage relation or from a presumption of in¬ 
tention.®^ 

(2) Effect of Statutes 

The common-law rule that a conveyance to husband 
and Wife creates an estate by entirety has been modified 
or abolished either expressly or inferentially by statute m 
some jurisdictions. 

The right of a husband and wife to acquire and 
hold property as tenants by entirety is not inher¬ 
ent, but is a privilege subject to be repealed, modi¬ 
fied, or limited by statute,®® and the common-law 
rule that a conveyance to husband and wife creates 
an estate by entirety has been modified or abolished 
either expressly or inferentially by statute in some 
jurisdictions.®® In some jurisdictions, by force of 


sa Ark.—Dennis v. Dennis, 23$ S. 

W 15. 152 Ark. 187—Parrish v. 
Parrish, 235 S.W. 792. 151 Ark. 161. 
Iowa.—Fay v. Smiley, 207 N.W. 369, 
201 Iowa 1290, modified on other 
grounds 209 N.W. 307. -rroj 

Ky.—^Hoffmann v. Newell, 60 S.W.2d 
607, 249 Ky. 270, 89 A.L.R. 489. 
Md.—Annapolis Banking & Trust Co. 

V. Smith. 164 A. 157, 164 Md. 8. 
Mass.—Dicker v. Gluskin, 164 N.B. 
613, 265 Mass. 403, 63 A.D.R. 231— 
Bernatavicius v. Bernatavicius, 156 
N.E. 685, 259 Mass. 486, 52 A.D.R. 
886 . 

Mo.—Cullum V. Rice, 162 S.W.2d 342, 
236 Mo.App. 1113. 

iq-.j.—Mosser v. Dolsay, 27 A.2d 155, 
132 N.J.Eo. 121. 

jijY.—^Armondi v. Dunham, 225 N.T.S. 
87, 221 App.Div. 679, afiirming 220 
N.T.S. 487, 128 Misc. 881—In re 
Strong’s Will. 12 N.Y.S.2d 544, 171 
Misc. 445—In re Baffa’s Estate. 248 
N.T.S. 332, 139 Misc. 298. 

—^Winchester-Simmons Co. v. 

Cutler, 155 S.E. 611, 199 N.C. 

Davis V. Bass, 124 S.E. 566, 188 
N.C. 200. 

Or.—Schafer v. Schafer, 260 P. 206 
122 Or. 620, 59 A.D.R. 707—^Klor 
fine V. Cole, 252 P. 708, 121 Or. 76^ 
modified on other grounds 254 P. 
200, 121 Or. 76—Dutton v. Buck- 
ley, 242 P. 626, 116 Or. 661—Twig- 
ger V. Twigger, 223 P. 934, 110 Or. 
520—Stout V. Van Zante, 219 P. 804, 
109 Or. 430, rehearing denied 220 P. 
414, 109 Or. 430. 


Pa.—Wakefield v. Wakefield, 25 A.2d 
841, 149 Pa.Sup€r. 9—In re Comito s 
Estate, 13 Pa.Dist & Co. 302. 

50 C.J. p 556 note 37. 

5l) Mo.—Frost v. Frost, 98 S.W. 527, 
- 200 Mo. 474, 118 Am.S.R. 689. 

30 C.J. P 556 note 38. 

52. Del.—Godman v. Greer, 105 A. 

380, 12 Del.Ch. 397. 

N.Y.—Hiles V. Fisher, 39 N.E. 337. 
144 N.T. 306, 43 Am.S.R. 762, 30 
DR.A. 305. 1 N.T.Ann-Cas. 122, 

modifying 22 N.T.S. 795, 67 Hun 
229. 


53, Tenn.— Tindell v. Tindell, Ch.A.. 
37 S.W. 1105. 

54, Colo.— ^Whyman v. Johnston, 163 
P. 76, 62 Colo. 461. 

30 C.J. P 557 note 44. 

55, Mass.—Wales v. Coffin, 13 Allen 
213. 

56 N.T.—Hiles v. Fisher, 39 N.E. 

337 144 N.T. 306, 43 Am.S.K. 762, 
30 L.R.A. 305. 1 N.T..4.nn.Cas. 122, 
modifying 22 N.T.S. 795, 67 Hun 
229 

RI —Van Ausdall v. Van Ausdall, 135 
A. 850, 852. 48 K.I. 106, citing Cor- 
pus Juris. 

XTatuxe and terms of transaction 
Whether an estate by entirety ex- 
iats as the result of the acquisition 
of property by and in the names of 
both husband and wife must be de¬ 
termined by a consideration of the 
nature and terms of the transaction 
as portraying the intent of the par- 
I ties and of the rules of law applica¬ 


ble thereto.—Dixon v. Becker, 184 So. 
114, 134 Fla. 547—Matthews v. Mc¬ 
Cain, 170 So. 323. 125 Fla. 840—Bailey 
V. Smith, 103 So. 833, 89 Fla. 303. 

57. N.C.—Ray v. Dong, 44 S.E. 652, 
132 N.C. 891. 

5S. N.T.—In re Dunn’s Estate, 141 
N.E. 915, 236 N.T. 461. reversing 
199 N.T.S. 673, 205 App.Div. 407, 
which affirmed 193 N.T.S. 919, 118 
Misc. 426. 

59. Ala.—Donegan v. Donegan, 15 
So. 823, 103 Ala. 488. 

Ariz.—^Blackman v. Blackman, 43 P. 

2d 1011, 45 Ariz. 374. 

Cal.—Kimbro v. Kimbro, 249 P. 180, 
199 Cal. 344—Wagoner v. Silva, 73 
P. 433, 139 Cal. 559. 

Colo.—^Whyman v. Johnston, 163 P. 
76, 62 Colo. 461. 

Iowa.—Fay v. Smiley, 207 N.W. 369, 
201 Iowa 1290, modified on other 
grounds 209 N.W. 307. 

Kan.—^Holmes v. Holmes, 79 P. 163, 
70 Kan. 892. 

Me._Appeal of Garland, 136 A. 459, 

126 Me. 84, certiorari denied Peti¬ 
tion of Garland, 47 S.Ct. 769, 274 
U.S. 759, 71 D.Ed. 1338. 

M:inn.—Wilson v. Wilson, 45 N.W. 
710, 43 Minn. 398. 

Mont.—Isom v. Darson, 255 P. 1049. 
78 Mont. 395. 

]^.H.—Clark v. Clark, 56 N.H. 105. 
Okl.—^Helvie v. Hoover, 69 P. 958, 11 
Okl. 687. 

S.C.—^Newberry v. Walker, 161 S.E. 

100, 162 S.C. 478. . 

^Va.—Allen v. Parkey, 149 S.E. 615, 
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statute, an estate in entirety is not created unless 
expressly stated in the instrument.^® 

Although there is authority to the contrary,®^ in 
some states statutes expressly enumerating the kinds 
of interests which may exist in property owned by 
several persons and not mentioning a tenancy by en¬ 
tirety are deemed a refusal to recognize estates 
other than those mentioned and to have the effect 
of abolishing a tenancy by entirety,®^ While it has 
been held that a general statute, providing that ev¬ 
ery conveyance of real property to two or more per¬ 
sons in their own right creates a tenancy in com¬ 
mon unless a contrary intent is expressed, applies 


to conveyances to a husband and wife,®^ it has also 
been held that a general statute providing that ev¬ 
ery conveyance or devise of real property to two or 
more persons shall be deemed to create a tenancy in 
common and not a joint tenancy, unless the grant or 
devise expressly declares or provides for a joint ten¬ 
ancy or clearly manifests an intent to create a joint 
tenancy, does not apply, sometimes by virtue of ex¬ 
press provision therein, to a conveyance to husband 
and wife,®^ or preclude the creation of a tenancy by 
entirety,®^ or abrogate the common-law doctrine 
that under a conveyance to husband and wife they 
take as tenants by entirety.®® ‘ Considered by itself, 


154 Va. 739, affirmed 154 S.E. 919, 
154 Va. 739—American Nat. Bank 
V. Taylor, 70 S.E. 534, 112 Va. 1, 
Ann.Cas.l912D 40. 

W.Va.—Edwards v. Edwards, 185 S. 

E. 904, 117 W.Va, 505. 

Wis.—In re Richardson’s Estate, 282 
N.W. 585, 229 Wis. 426—Auby v. 
Kaupanger, 221 N.W. 417, 197 W^is. 
56—In re Ray’s Will, 205 N.W. 917, 
188 Wis. 180. 

30 C.J. p 557 note 55, p 558 note 62, 
p 560 note 88. 

Community property see infra §§ 
462-590. 

Equitable title 

Contract for sale of realty to hus¬ 
band and wife passes equitable title 
to them as tenants in common.—Gos- 
tomezik v. Gostomezik, 253 N.W. 376, 
191 Minn. 119. 

60. U.S.—In re Brown, D.C.Ky., 60 
P.2d 269. 

Ky.—^Hoffmann v. Newell, 60 S,W.2d 
607, 249 Ky. 270, 89 A.L.R. 489— 
Mastin v. Mastin’s Adm’r, 50 S.W. 
2d 77, 243 Ky. 830. 

Va.—^Allen v. Parkey, 149 S.E. 615, 
154 Va. 739, affirmed 154 S.E. 919, 
154 Va. 739. 

30 C.J. P 560 note 88. 

61. D.C.—Settle v. Settle, 8 F.2d 911, 
56 App.D.C. 50. 

Mich.—Hoyt v. Winstanley, 191 N.W. 
213, 221 Mich. 515. 

N.C.—Martin v. Lewis, 122 S.E. 180, 
187 N.C. 473. 

Contrary dicta 

U.S.—Blount V. U. S., 59 Ct.Cl. 328, 
appeal dismissed U. S. v. Blount, 47 
S.Ct. 20, 273 U.S. 769, 71 L.Ed. 883. 
D.C.—Marshall v. Lane, 27 App.D.C. 
276. 

62. Cal.—^Kimbro v. Kimbro, 249 P. 
180, 199 Cal. 344—Wagoner v. Sil¬ 
va, 73 P. 433, 139 Cal. 559. 

Wis.—^In re Richardson’s Estate, 282 
N.W. 585, 229 Wis. 426. 

30 C.J. p 557 note 55. 

Teiiancy in. commoxL 

Husband and wife, who were “own¬ 
ers” of premises, were tenants in 
common.—Isom v. Larson, 255 P. 
1049. 78 Mont. 395. 


Joint tenancy 

(1) There is no patent or latent 
ambiguity in deed conveying land 
to persons who are husband and wife, 
without describing estate passed, and 
no such ambiguity is brought into 
existence by parol evidence of gran¬ 
tees’ marital status at time of grant, 
joint tenancy existing.—Haas v. Wil¬ 
liams, 261 N.W. 216, 218 Wis. 429. 

(2) That wife aided husband’s di¬ 
vorce from former wife did not per 
se work forfeiture of her right to 
procure joint tenancy deed of prop¬ 
erty purchased with her funds.—Kel¬ 
sey V. Miller, 263 P. 200, 203 Cal. 61. 
Delivery to one party 

(1) Delivery to and acceptance by 
husband of instruments creating joint 
tenancies in husband and wife oper¬ 
ated as a valid “delivery” to and “ac¬ 
ceptance” by wife, even if she was 
without knowledge of the transac¬ 
tions.—Sanders v. Crabtree, 112 P.2d 
923, 44 Cal.App.2d 602. 

(2) Where quitclaim deed ran to 
husband and wife as joint tenants, ei¬ 
ther was other’s agent to receive it. 
—^Woodson w. Torgerson, 291 P. 663, 
108 Cal.App. 386. 

63. Iowa.—Hruby v. Wayman, 298 
N.W. 639, 230 Iowa 653. 

30 C.J. p 560 note 88 [a]. 

Joint tenancy created 

Where deed was made to husband 
and wife or to the survivor of ei¬ 
ther, the deed was sufficient to man¬ 
ifest an intention to create an es¬ 
tate in joint tenancy with survivor¬ 
ship incident thereto.—^Hruby v. 
Wayman, supra. 

Proper descriptive words necessary 
A conveyance to husband and wife 
as tenants by entirety was held not 
to create an estate in entirety or 
joint tenancy, as an estate cannot be 
created by naming it without the 
necessary words descriptive of such 
estate.—Fay v. Smiley, 207 N.W. 369, 
201 Iowa 1290, modified on other 
grounds 209 N.W. 307. 

64. D.C.—Settle v. Settle, 8 F.2d 911, 
56 App.D.C. 50. 

N.J.—Cadgene v. Cadgene, 8 A.2d 858, 
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17 N.J.Misc. 332, affirmed 12 A.2d 
635, 124 N.J.Law 566. 

N.T.—^Armondi v. Dunham, 220 N.Y. 
S. 487, 128 Misc. 881, affirmed 225 
N.Y.S. 87, 221 App.Div. 679. 

Or.—Twigger v. Twigger, 223 P. 934, 
110 Or. 520—Stout v. Van Zante, 

219 P. 804, 805, 109 Or. 430, citing 
Corpus Juris, and rehearing denied 

220 P. 414, 109 Or. 430. 

Wis.—Wanek v. Kott, 280 N.W. 304, 
228 Wis. 314. 

30 C.J. p 561 notes 90, 93—18 C.J. p 
329 note 93. 

G-rautees mistakenly described 
The statute does apply where the 
grantees are mistakenly described 
as married. 

N.Y.—Bell V. Little, 197 N.Y.S. 674, 
204 App.Div. 235, modifying 189 N. 
Y.S. 935, and affirmed 143 N.E. 726, 
237 N.Y. 519. 

Wis.—^Weber v. Nedin, 242 N.W. 487, 
210 Wis. 39, reversed on other 
grounds 246 N.W. 307, 210 Wis. 39. 

65. D.C.—Settle v. Settle, 8 F.2d 911, 
56 App.D.C. 50. 

N.J.—Taylor v. Lowencamp, 145 A 
329, 104 N.J.Eq. 302—Cadgene v. 
Cadgene, 8 A.2d 858, 17 N.J.Misc. 
332, affirmed 12 A2d 635, 124 N.J. 
Law 566. 

N.Y.—In re Klatzl, 110 N.E. 181, 216 
N.Y. 83—^Armondi v. Dunham, 220 
N.Y.S. 487, 128 Misc. 881, affirmed 
225 N.Y.S. 87, 221 App.Div. 679. 
N.C.—Martin v. Lewis, 122 S.E. 180, 

I 187 N.C. 473. 

Or.—Twigger v. Twigger, 223 P. 934, 
110 Or. 520—Stout v. Van Zante, 
219 P. 804, 109 Or. 430, rehearing 
denied 220 P. 414, 109 Or. 430. 

66. D.C.—Settle v. Settle, 8 F.2d 911, 
56 App.D.C. 50. 

N.J.—Cadgene v. Cadgene, 8 A.2d 858, 
17 N.J.Misc. 332, affirmed 12 A.2d 
635, 124 N.J.Law 566. 

N.C.—Martin v. Lewis, 122 S.E. 180, 
187 N.C. 473. 

Or.—Twigger v. Twigger, 223 P. 934, 
110 Or. 620—Stout v. Van Zante, 
219 P. 804, 109 Or. 430, rehearing 
denied 220 P. 414, 109 Or. 430. 

30 C.J. p 561 note 92. 
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an express exception of conveyances to husband 
Zd wife is regarded as manifesting a legislative in¬ 
tent to recognize and preserve estates by entireties 
and to allow conveyances to husband and wife 
retain their common-law effect;®’^ but sometimes, 
^vhen considered with other statutes and the con¬ 
struction placed thereon, the effect of such a legis¬ 
lative declaration is that a conveyance to husband 
and wife creates a joint tenancy,68 although it has I 
also been held not intended to create a joint tenancy 
between the spouses but solely to negative the idea 
that such conveyances should create an estate in 
common.*® 

Even where it is expressly provided by a general 
statute of this nature that it shall apply to convey¬ 
ances of land to husband and wife, it has been held 
not to abolish a tenancy by entirety’® but simply to 
change the rules of construction of the language 
used in conveyances of real property,’! and, unless 
a tenancy by entirety is manifest in the deed, a 
deed to husband and wife as joint tenants will be 
construed as creating a joint tenancy by moieties 
and not a tenancy by entirety.’® Where, however, 
by applying the statute to the language of the par¬ 
ticular instrument, it is determined that an estate in 
common is not created, it has been held that the 
function of the statute is at an end, and the court 


will then apply the common-law rule " 

tion that the same words of conveyance which would 
make other grantees joint tenants will make a hus¬ 
band and wife tenants by entirety.’* 

A statute abolishing the right of survivorship 
in joint tenancies does not apply to estates in en- 
tirety*^^ or operate to abolish such estates. 
ever, estates by entirety are abolished by statutes 
expressly abolishing survivorship therein, and ^ 
der a statute abolishing the right of survivorship be¬ 
tween husband and wife and a statute enabling mar¬ 
ried women to acquire and hold property separately 
from their husbands it has been held that a tenan- 
cv by entirety is abolished in an estate of inher¬ 
itance,” although not in a life estate.’® Under such 
statutes it has been held that a tenancy in common 
is created where formerly there would have been 
a tenancy by entirety,’® although, in view of other 
statutory provisions, effect will be gpven to an in¬ 
tent clearly shown in the instrument to create a 
right of survivorship.*® 

Statutes relating to separate property of ivife. In 
a number of jurisdictions the common-law estate by 
entirety is held not to be abolished by statutory or 
constitutional provisions enabling married women 
to acquire and hold property separately from their 
husbands,®! although certain rules pertaining to the 


67. Mo.— .4.shbausrh v. Ashbaugh. 201 
S.W. 72, 273 Mo. 353. 

30 C.J. P 561 note 94. 

68. Wis.—Haas v. Williams, 261 N. 
W. ,216. 218 Wis. 429. 

30 C.J. P 561 note 95. 

69. Anz.— Blackman v. Blackman, 
43 P.2d 1011. 45 Ariz. 374. 

70. Mass.— Hoag v. Hoag, 99 N.E. 

521, 213 Mass. 50, Ann.Cas.l913E 

886 . 

B.I.— Bloomfield v. Brown, 25 A. 2d 
354, 67 R.I. 452, 141 A.L.R. 170. 

SO C.J. p 561 note 96. 

71. Mass.—Hoag v. Hoag, 99 N.E. 

521, 213 Mass. 50, Ann.Cas.l913E 

886 . 

Rj.—Bloomfield v. Brown, 25 A.2d| 
354, 67 R.I. 452, 141 A.L.R. 170. 

72. R.I.—Bloomfield v. Brown, supra 
—Van Ausdall v. Van Ausdall, 135 
A. 850, 48 R.I. 106. 

73. Mass.—Hoag v. Hoag, 99 N.E. 

521, 213 Mass. 60, Ann.Cas.l913E 

886 . 

74. Fla.—Menendez v. Rodriguez, 143 

So. 223, 106 Fla. 214 —Bailey v. 

Smith, 103 So. 833, 89 Fla. 303. 

Tenn.—Scholze v. Scholze, 2 Tenn. 
App. 80. 

30 C.J. p 557 note 56. 

75. Tenn.—Scholze v. Scholze, su¬ 
pra. 

30 C.J. p 557 note 57. 

76. Kan.—Holmes v. Holmes, 79 P. 


163, 70 Kan. 892 —Stewart v. I 

Thomas. 68 P. 70, 64 Kan. 511. 

77. W.Va.—McNeeley v. South Penn 
Oil Co., 46 S.E, 508, 52 W.Va. 616, ^ 
62 L.R.A. 562. 

78. AV.Va.—Irwin v. Stover, 67 S.E. 
1119, 67 W.Va. 356. 

79. Va.—Allen v. Parkey, 149 S.E. 
615, 154 Va. 739, affirmed 154 S.E. ; 
919 ! 154 Va. 739. 

£g.iial share or interest 

Where land was granted to hus¬ 
band and wife jointly, presumption 
existed that each was seized of equal 
share or interest, where contrary did 
not appear in grant.—Edwards v. Ed¬ 
wards, 185 S.E. 904, 117 W.Va. 505. 

80. Va.— Allen v. Parkey, 149 S.E. 
615, 154 Va. 739, affirmed 154 S.E. 
919 ’, 154 Va. 739. 

W.Va.—Carter v. Carter, 104 S.E. 558, 
87 W.Va. 254. 

81. U.S.—Blount V. U. S., 59 Ct.Cl. 

' 328 appeal dismissed XJ. S. v. | 

Blount, 47 S.Ct. 20, 273 U.S. 769, 
71 L.Ed, 883—Schram v. Burt, C. 

. C.A.Mich., Ill F.2d 557. 

A.rk.— Dennis v. Dennis, 238 S.W. 15, 

. “ 152 Ark. 187 —Parrish v. Parrish, 
235 S.W. 792, 151 Ark. 161. 

Del.— Carlisle v. Parker, 188 A. 67, 
8 W.W.Harr. 83—Heitz v. Sayers, 
121 A. 225, 2 W.W.Harr. 207—In re 
Giant Portland Cement Co., Ch., 21 


0.C.—Settle V. Settle, 8 F.2d 911, 56 
App.D.C. 50. 

Md.—Annapolis Banking & Trust Co. 

V. Smith. 164 A. 157, 164 Md. 8. 
j^ass.—Dicker v. Gluskin, 164 N.E. 

613, 265 Mass. 403, 63 A.L.R. 231 
Bernatavicius v. Bernatavicius, 156 
N.E. 685, 259 Mass. 486, 52 A-Li.R. 
886 

Mich.—Morrill v. Morrill, 101 N.W. 
209, 138 Mich. 112, 110 Am.S.R. 
306. 

Mo.—Schwind v. O’Halloran, 142 S 

W. 2d 55, 346 Mo. 486—I. R. Gold¬ 
berg Plumbing Supply Co. v. Tay¬ 
lor, 237 S.W. 900, 209 Mo.App. 98. 

—Armondi v. Dunham, 225 N.T. 
S. 87, 221 App.Div. 679, affirming 
220 N.Y.S. 487, 128 Misc. 881— 
Finnegan v. Humes, 298 N.Y.S. 50, 
163 Misc. 840, modified on other 
grounds 299 N.Y.S. 501, 252 -A-PP* 
Div. 385, and affirmed 14 N.E.2d 
389, 277 N.Y. 682. 

]Src—First Nat. Bank v. Hall, 161 
S.E. 484, 201 N.C. 787 —Martin v. 
Lewis, 122 S.E. 180, 187 N.C. 473. 
Or.-Ganoe v. Ohmart, 254 P. 203, 
205, 121 Or. 116, citing Corpus Ju¬ 
ris— Twigger V. Twigger, 223 P- 
934 110 Or. 520—Stout v. Van 

' Zante, 219 P. 804, 805, 109 Or. 430, 
citing Corpus Juris, and rehearing 
1 ’. denied 220 P. 414, 109 Or. 430. 

3 Pa.— Madden v. Gosztonyi Savings & 
1 Trust Co., 200 A. 624, 331 Pa. 4/6, 
117 A L.R. 904 —Kauffman v. Sten- 
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estate have been modified by the married women’s 
separate property acts, as shown infra § 34. In oth¬ 
er jurisdictions it is held that such statutes have 
abolished estates by entirety by removing the rea¬ 
son on which the common-law rule is founded, 
namely, the incapacity of the wife to take by moie¬ 
ties,^ ^ and that a conveyance to husband and wife 
creates the same estate as though they were not 
married,S3 and that they take as tenants in com- 
mon.^^ One view is that the married women’s 
acts must be construed as striking down all rights of 
survivorship in joint property, whether real or per¬ 
sonal, held by husband and wife, by whatsoever 
name such estate may be called. 

Subsequent legislation. Where an estate by en¬ 
tirety has been created and the rights of the par¬ 
ties have become fixed and vested, neither the na¬ 
ture of the estate nor the rights of the parties are 
enlarged, abridged, or otherwise affected by subse¬ 
quent legislation.^® Thus statutes abolishing sur¬ 
vivorship in estates by entirety®*^ unless such right 
is expressly provided for,®® statutes providing that 


all conveyances to husband and wife shall be con¬ 
strued to create estates in common and not in joint 
tenancy or entirety unless it appears from the tenor 
of the instrument that the intention was to create 
an estate in joint tenancy with a right to the sur¬ 
vivor,®9 and statutes relating to the separate prop¬ 
erty of married women®® have been held to have 
no retroactive effect as regards estates by entirety. 

b. Contents and Construction of Grant 

(1) In general 

(2) Expression of intent 

(3) Where tenancy by entirety abolished 

(1) In General 

While, in order to create an estate by entirety, the 
conveyance ordinarily must be made to both husband 
and wife, it is not essential that they be so described 
in the deed. 

Where the grantees are husband and wife, it is 
not essential to the creation of an estate by entirety 
that they be so described in the deed;®^ and, in ac¬ 
cordance with the general rule that it is not neces- 


ger, 30 A.2d 239, 151 Pa.Super. 313 
—Wakefield v. Wakefield, 25 A.2d 
841, 149 Pa.Super. 9—In re Vander- 
grift’s Estate. 161 A 898, 105 Pa. 
Super. 293—In re Comito’s Estate, 
13 Pa.Dist. & Co. 302. 

R.L—Bloomfield v. Brown, 25 A. 2d 
354, 67 R.I. 452, 141 A.L.R. 170— 
Van Ausdall v. Van Ausdall, 135 A. 
850, 48 R.I. 106. 

Wyo.—Peters v. Dona, 54 P.2d 817, 
820, 49 Wyo. 306, citing Corpus Ju¬ 
ris. 

30 C.J. p 558 note 60. 

32. U.S.—Jacobs v. U. S., C.C.A.Ill., 
97 F.2d 784, certiorari granted U. 
S. v. Jacobs, 59 S.Ct. 147, 305 U. 
S. 588, 83 Ij.Ed. 372, reversed on 
other grounds 59 S.Ct. 551, 306 U. 
S. 363, 83 L.Ed. 763, and motion 
denied 59 S.Ct. 640, 306 U.S. 620, 83 
L.Ed. 1026. 

Iowa.—Fay v. Smiley, 207 N.W. 369, 
201 Iowa 1290, modified on other 
grounds 209 N.W. 307. 

Me.—^Appeal of Garland, 136 A. 459, 
126 Me. 84, certiorari denied Peti¬ 
tion of Garland. 47 S.Ct. 769, 274 
U.S. 759, 71 L.Ed. 1338. 

Okl.—Helvie v. Hoover, 69 P. 958, 
11 Okl. 687. 

Wis.—Auby v. Kaupanger, 221 N.W. 
417, 197 Wis. 56—In re Ray’s Will, 
205 N.W. 917, 188 Wis. 180. 

30 C.J. p 558 note 62. 

Corpus Juris has been cited as 
showing jurisdictions in which es¬ 
tates by entirety ceased to exist or 
were abolished by the married wo¬ 
men’s acts and the court agreed that 
such tenure is not in keeping with 
the attitude of modern times toward 
the property rights of husband and 
wife, but did not deem it necessary 


to hold that the possibility of creat¬ 
ing such an estate has ceased.— 
Bloomfield v. Brown, 25 A.2d 354, 359, 
67 R.I. 452, 141 AL.R. 170—Van 

Ausdall V. Van Ausdall, 135 A 850, 
852, 48 R.I. 106. 

83. Wis.—In re Ray’s Will, 205 N.W. 
917, 188 Wis. 180. 

30 C.J. p 558 note 63. 

84. Okl.—Haught v. Continental Oil 
Co., 136 P.2d 691—Guyer v. London, 
102 P.2d 875, 187 Okl. 326. 

S.C.—^Newberry v. Walker, 161 S.E. 

100, 162 S.C. 478. 

30 C.J. p 558 note 64. 

Joint tenancy with survivorship not 
created 

Under agreement by which hus¬ 
band and wife conveyed certain real¬ 
ty of husband and jointly owned 
stock certificates to county in trust 
in consideration for advances by the 
county for maintenance, provided in 
event of the death of either husband 
or wife rights in the contract should 
inure to the survivor and in event 
both husband and wife died the coun¬ 
ty should dispose of the property, re¬ 
imburse itself for advances and hold 
the balance in trust for heirs and 
devisees of the husband and wife, 
unless the heirs and devisees repaid 
advances, in which case they should 
be entitled to a reconveyance, a joint 
tenancy with right of survivorship 
was not created, so that, where both 
husband and wife died, the property 
went to the heirs and devisees of 
each of the original owners.—Liden’s 
Estate v. Poster, 82 P.2d 775, 103 
Colo. 58. 

85. Minn.—Semper v. Coates, 100 N. 
W. 662, 93 Minn. 76. 
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86. Mo.—^Hough V. Jasper County 
Light & Fuel Co., 106 S.W. 547, 127 
Mo.App. 570. 

87. Kan.—Holmes v. Holmes, 79 P. 
163, 70 Kan. 892. 

88. Ky.—Elliott V. Nichols, 4 Bush 
502. 

89. Miss.—Gresham v. King, 4 So. 
120, 65 Miss. 387. 

90. N.H.—Stilphen v. Stilphen, 23 
A 79, 65 N.H. 126. 

Pa.—Hetzel v. Lincoln, 64 A 866, 
216 Pa. 60. 

Tenn.—Bennett v. Hutchens, 179 S.W. 
629, 133 Tenn. 65. 

91. Ark.—Parrish v. Parrish, 235 S. 
W. 792, 151 Ark. 161. 

Ind.—Roy v. Wood, App., 47 N.E.2d 
604. 

N.Y.—^Armondi v. Dunham, 225 N.T.S. 
87, 90, 221 App.Div. 679, citing 

Corpus Juris, and affirming 220 N. 
Y.S. 487, 128 Misc.- 881—In re Sit- 
kin’s Will, 271 N.Y.S. 688, 151 Misc. 
448. 

N.C.—Davis v. Bass, 124 S.E. 566, 188 
N.C. 200. 

Pa.—Knoblauch v. Kiesel, 13 Pa.Dist. 
& Co. 41, 21 Berks Co.L.J. 344, 43 
York Leg.Rec. 193—In re Raible’s 
Estate, 10 Pa.Dist. & Co. 747, 748, 
76 Pittsb.Leg.J. 647, quoting Cor¬ 
pus Juris. 

Tenn.—Mullins v. Dowling, 4 Tenn. 
App. 1. 

30 C.J. p 559 note 69. 

Maiden name 

Deed to persons between whom 
valid common-law marriage existed, 
at time of conveyance and thereafter, 
created estate by entirety, although 
female grantee was designated 
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sary that the grantee be described by name if oth- 
envise identified or made susceptible of identifica¬ 
tion by proof aliunde, a deed to a named person 
?nd wife” is sufficient to designate the grantees 
and to vest in them an estate by entirety 9- and an 
estate by entirety may be created although the deed 
to husband and wife was taken in an assumed name, 
they being identified as the intended grantees. 
However, the conveyance ordinarily must be made 
to both husband and wife,9“ and, where the husband 
alone who paid the consideration, is designated as 
grantee in the premises and in the conveying clause, 
Citation in the habendum clause that the convey¬ 
ance is to husband and wife, etc., is not sufficient to 
create an estate by entirety in the absence of evi¬ 
dence of an intention to create such ^n ^tate. 
Conversely, where the estate is so 
in the premises or granting clause of the deed 
will not be deemed taken away by implication or in¬ 
ference arising from subsequent clauses of the 

deed.^® 

Where parties not married. Where the grantees 
are not legally husband and wife, a description of 
; m as suchL the deed is ineffectual to create an 
TsLe by entirety,97 and in such a case, in acco d- 
ance with statutory provisions and the pneral rules 
of construction, the conveyance will be construed 
to create a joint tenancy98 or a tenancy in com 
mon.9^ 


maiden name.—In re Batt^s Estate, 
248 N.T.S. 332, 139 Misc. 298. 

92. Tenn.— Ballard v. Farley, 226 S. 
Vr. 544, 143 Tenn. 161. 

93 . Ina.-Le Roy v. Wood, App.. 47 
N.E.2d 604. 

Fal3lic policy 

The rule stated in the text is not 
against public policy.—Be Roy v- 
Wood, supra. 

94. Md.—Downs v. Downs, 140 A. 
831, 154 Md. 430. 

Interlineation of wife’s name in 
deed to husband after its execution 
and delivery did not make her ten¬ 
ant by entirety or estop husband to 
deny creation of tenancy by entirety. 
—^Downs V. Downs, supra. 

Proof where conveyance to wife alone 
To entitle husband to tenancy by 
entirety in land conveyed to wife, al¬ 
though husband furnished part or 
consideration therefor, husband was 
required to establish fairly that, at 
time of conveyance to wife, it was 
mutually understood between spouses 
and was their intention that wife 
should take conveyance and hold ti¬ 
tle for both spouses.—^Dunn v. Wil¬ 
liams, 181 A 131, 107 Vt. 447. 


In a jurisdiction in which estates by entirety are 
not recognized, a deed to a husband and wife as 
joint tenants was held to create a joint tenancy not¬ 
withstanding the female grantee was not the wi 
of the male grantee and had assumed his name with- 
out warrant.^ 

(2) Expression of Intent 

Where estates by entirety are 
scribing, qualifying, or characterizing or qu y 

will b© given effect. 

While the creation of an estate by entirety is not 

ivholly a matter of intention,^ on a “ 

husband and wife it has been held that the gran- 
Lr’sTntention determines whether the grantees are 
tLants by entirety.3 Apart from statute, an es¬ 
tate by the entirety is created by a ^ 

husband and wife expressly as tenants by entire¬ 
ty,t or by a conveyance to them A" 
of them,5 or, in the absence of mistake,® by a con¬ 
veyance to them which does not contain any words 
prLcribing, qualifying, or 

or quality of the estate which they shall take or 
which does not state whether they are to hold as 
tenants by entirety, joint tenants, or tenants in com- 

mon.'^ 

5. D.C.—Settle v. Settle, 8 F.2d 911, 
56 App.D.C. 50. 

Md— Annapolis Banking & Trust Co. 

V. Smith, 164 A. 157, 164 Md. 8. 

30 C.J. P 559 note 75. 


95. N.C.—^Bryant v. Shields, 18 S.E. 
2d 157, 220 N.C. 628. 


Mo.— Clinton County Trust Co v. 
Metzger’s Ex’rs, 271 S.W. 1008, -1 

Mo.App. 365. 99 R SW 

Tenn.— Ballard v. Farley, .-26 S.W. 

544. 143 Tenn. 161. 

97. Del.—Loper v. Loper, Super., 17U 

Md.—Hutson v. Hutson, 1<7 A. 1 7, 
168 Md. 182. 

Mich.—Scott V. Grow, 3 N.W.2d -o4, 

‘ 301 Mich. 226. 

NY.—Gaza v. Gaza, 286 ’ 

247 App.Div. 837, affirmed 5 N.E.Ja 
359, 272 N.T. 617—Dewey v. Brown, 
231 N.Y.S. 165, 133 Misc. 69. 

30 C.J. p 559 note 69. 

98. N.Y,—Gaza v. Gaza, 286 N.Y.S. 
37S 247 App.Div. 837, affirmed 5 N. 
E2d 359. 272 N.Y. 617 —Dewey v. 
Brown, 231 N.Y.S. 165, 133 Misc. 
69. 

99 NY—Texido (now Anthony) v. 
Merical, 230 N.Y.S. 605. 132 Misc. 
764. 

1. Cal.— McWhorter v. McWhorter, 
' 278 P. 454, 99 CaLApp. 321. 

2 Mich.—^Atha v. Atha, 6 N.W. 897 
‘—Union Guardian Trust Co. v. 
Vogt, 248 N.W. 639. 263 Mich. 330. 

3 . Tenn.— Mullens v. Mullens, 29 S. 
W.2d 261, 161 Tenn. 165. 

4 , Del.—^Hurd v. Hughes, 109 A 418, 
12 Del.Ch. 188. 


6. Mo.—Grott v. Grott, 249 S.W. 55. 

7. Fla.—Knapp v. Fredricksen, 4 
So.2d 251, 148 Fla. 311—Matthews 
V McCain, 170 So. 323, 325, 125 
Fla. 840. citing Corpus Jtuis— 
Newman v. Equitable Life Assur. 
Soc. of U. S.. 160 So. 745, 119 Fla. 

Ind—Le Roy v. Wood. App., 47 N.E. 
2d 604. 

Md.— Hammond v. Dugan, 170 A 757, 
166 Md. 402. 

Mass.— Splaine v. Morrissey, 184 N. 
E. 670, 282 Mass. 217. 

Mo_Peters v. Schachner, 280 S.W. 

424, 312 Mo. 609 —Samuel v. Fred¬ 
erick, 262 SW. 713—Grott V. Grott, 
249 S.W. 55. 

N.J.—Pentek v. Pentek, 175 A 623, 
’ll7 N.J.Eq. 292. 

N.C.— Randolph v. Edwards, 132 S.E. 
17 191 N.C. 334—Davis v. Bass, 124 
SE 566, 188 N.C. 200 —Holton v. 
Holton, 119 S.E. 751, 186 N.C. 355 

Pa._ ^In re Vandergnft’s Estate, 161 

A. 898, 105 Pa.Super. 293— Edwards 
V. Dauphin Deposit Trust Co., 49 
Dauph.Co. 129. „ ™. 

Tenn.— Best v. Johnson, 133 S.W.2a 
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Conversely, even in jurisdictions where estates by 
entireties are recognized, where a grant to husband 
and wife clearly shows an intent to create a joint 
tenancy or tenancy in common, effect will be given 
to the intent and husband and wife held to take as 
joint tenants or tenants in common,^ and this is 
said to be the rule even at common law,9 but some 
courts have expressed doiibt as to this and there are 
dicta and decisions to the contrary.^® 

While it has been asserted that the same words 
of conveyance which make two other persons joint 
tenants will make husband and wife tenants by en¬ 


tirety,it has also been said that this expression 
of opinion must not be accepted literally,12 and at 
any rate the enactment of statutes enabling a mar¬ 
ried woman to acquire and hold property separately 
from her husband and therefore endowing her with 
capacity to take by moieties has removed all doubt 
as to her capacity to take as a joint tenant or ten¬ 
ant in common with her husband and has rendered 
inapplicable all decisions that she does not so take 
where an intent that she shall is expressed in the 
instrument creating the estate. Under these stat¬ 
utes a conveyance to husband and wife will not be 


491, 175 Tenn. 232—Spicer v. 

Kimes, 156 S.W.2d 334, 25 Tenn. 
App. 247—Thomason v. Smith, 3 
Tenn.App. 30. 

30 C.J. p 559 note 76. 

Effect of statutes requiring express 
statement to create tenancy by en¬ 
tirety see supra subdivision a (2) 
of this section. 

lEbecitation of interest taken 

It is not essential that the instru¬ 
ment recite the interest that the re¬ 
spective parties are to take or the 
nature of their tenancy.—^Arnold v. 
Lanff, D.C.MO., 11 F.2d 630. 

Svidence of intention 

(1) A deed to a husband and wife 
creates prima facie an estate by 
the entirety. 

Mo.—Hiatt V. Hiatt, 168 S.W.2d 1087 
—Baker v. Lamar, 140 S.W.2d 31. 
Pa.—Madden v. Gosztonyi Savings & 
Trust Co., 200 A. 624, 331 Pa. 476, 
117 A.L.R. 904. 

Vt.—^Kennedy v. Rutter, 6 A.2d 17, 
110 Vt 332. 

(2) Where husband conveyed land 
to third person who reconveyed land 
to husband and wife, and heirs of 
husband, who predeceased wife, con¬ 
tended, in action to quiet title against 
deceased wife’s voluntary grantees, 
that the conveyances created only an 
apparent estate by entirety and that 
equitable title remained in husband, 
evidence that more than six years 
after execution of deed husband’s 
bank account was transferred to ac¬ 
count of husband and wife was too 
remote to be of value in determin¬ 
ing husband’s intention in executing 
deed.—Sutorius v. Mayor, Mo., 170 S. 
W.2d 387. 

(3) Evidence held not to disprove 
intention to create estate by entirety 
in property purchased by husband 
and wife.—Smith v. Durkee, 254 P. 
207, 121 Or. 86. 

3, U.S.—Safe Deposit & Trust Co. of 
Baltimore v. Tait, D.C.Md., 3 F. 
Supp. 51, afiirmed, O.C.A., Tait v. 
Safe Deposit & Trust Ca. of Balti¬ 
more, 70 P.2d 79. 

Mass.—Childs v. Childs, 199 N.E. 
383, 293 Mass. 67—Splaine v. Mor¬ 


rissey, 184 N.E. 670, 282 Mass. 
217 —Ames v. Chandler, 164 N.E. 
616, 265 Mass. 428. 

Mo.—Keller v. Keller, 92 S.W.2d 157, 
162, 338 Mo. 731, citing Corpus 
Juris. 

N.J.—Taylor v. Dowencamp, 145 A. 

329, 104 N.J.Eq. 302. 

N.C.—Southern Distributing Co. v. 
Carraway, 127 S.E. 427, 189 N.C. 
420—Davis v. Bass, 124 S.E. 566, 
188 N.C. 200. 

Pa.—In re Vandergrift’s Estate, 161 
A 898, 105 Pa.Super. 293—McEnery 
V, Nahlen, 20 Erie Co. 441—In re 
Erie Trust Co., 19 Erie Co. 469. 
Tenn.—Bost v. Johnson, 133 S.W.2d 
491, 175 Tenn. 232—Thomason v. 
Smith, 8 Tenn.App. 30. 

30 C.J. p 559 note 77. 

Necessity of expression in convey¬ 
ance 

A conveyance to husband and wife 
conveys an estate in entirety, and 
does not create one in joint tenancy 
or in common unless explicitly so 
stated in the deed as to negative the 
common-law presumption that estate 
hy entirety was intended. 

Mich.—Hoyt v. Winstanley, 191 N.W. 

213, 221 Mich. 515. 

N.J.—Mosser v. Dolsay, 27 A.2d 155, 
132 N.J.Eq. 121—Cadgene v. Cad- 
gene. 8 A.2d 858, 17 N.J.Misc. 332, 
affirmed 12 A2d 635, 124 N.J.Law 
566. 

Absence of doubt 

Joint tenancy of husband and wife 
must be so clearly expressed as to 
leave no doubt of the intention of 
the spouses.—^Hammond v. Dugan, 
170 A. 757, 166 Md. 402. 
Disproportionate interests 

A conveyance to husband and wife 
of several and disproportionate in¬ 
terests is incompatible with an es¬ 
tate by entirety.—Pentek v. Pentek, 
175 A 623, 117 N.J.Eq. 292. 

Evidence 

Evidence held not to show that 
husband and wife who agreed to pur¬ 
chase property, title to which was 
taken in both their names, on his 
promise that he would give her back 
half of the purchase price, which 
he never did, intended to hold it as 
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tenants by entirety.—Luebbers v. 
Luebbers, 127 A. 83, 97 N.J.Eq. 172. 
Tenancy by entirety not created 

(1) Deed to husband and wife, re¬ 
citing that the land is to be held by 
them “as joint tenants with the right 
of survivorship,’’ indicating the in¬ 
tention, has the effect of making 
them joint tenants, and not tenants 
by entirety.—^Walker v. Grogan, D 
C.Mich., 283 P. 530, error dismissed 
Grogan v. Walker, 44 S.Ct. 3, 263 

U. S. 725, 68 L.Ed. 527. 

(2) Sheriff’s deed to husband and 
wife as tenants in common held not 
to create estate by entirety.—Peters 

V. Schachner, 280 S.W. 424, 312 Mo. 

609. * 

(3) A deed to a man and his wife, 
“their heirs and assigns forever 
jointly and severally in equal moie¬ 
ties,” was held to convey to the hus¬ 
band and wife as joint tenants or 
tenants in common, and not by en¬ 
tirety.—Myers v. Comer, 234 S.W. 
325, 144 Tenn. 475. 

The destruction of a deed convey¬ 
ing property owned by entirety and 
of a deed reconveying it to the gran¬ 
tors as tenants in common has been 
held not to restore the original status 
of title, where the deeds were abso¬ 
lute and properly delivered.—Kirsh- 
man v. Jackson, 267 N.W. 591, 276 
Mich. 52. 

9. Mich.—Hoyt v. Winstanley, 191 
N.W. 213, 221 Mich. 515. 

N.C.—Davis v. Bass, 124 S.E. 566, 
188 N.C. 200. 

30 C.J. p 559 note 78. 

10. Mo.—^Wilson V. Frost, 85 S.W. 
375, 186 Mo. 311, 105 Am.S.R. 619. 

30 C.J. p 560 note 79. 

11. D.C.—Settle v. Settle, 8 F.2d 
911, 56 App.D.C. 50. 

Mich.—Hoyt v. Winstanley, 191 N. 

W. 213, 221 Mich. 515. 

]VIo.—Cullum V. Rice, 162 S.W.2d 342, 
236 Mo.App. 1113. 

Or.—Dutton v. Buckley, 242 P. 626, 
116 Or. 661. 

30 C.J. p 560 note 80—62 C.J. p 571 
note 25 [a] (1), (2). 

12. N.J.—Taylor v. Lowencamp, 145 
A 329, 104 N.J.Eq. 302. 
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construed to create an estate by entirety where an 
intent to the contrary is expressed in the instru- 
Lnt IS and it has been held that the presumption in 
construing a deed to husband and wife as joint ten¬ 
ants is that they take by moieties rather than by 
entirety.i^ and that an estate by entirety is not cre¬ 


ated unless plainly so intended>5 

The rules of construction applicable to deeds gen¬ 
erally are applied in determining whether the Ian- 
guage used in a conveyance to husband and wife 
manifests an intent to create a joint tenancy, ten¬ 
ancy in common, or a tenancy by entiretyi® a 


13. D.C.—Settle v. Settle, 8 F.2d 911i 

Md.—Wolf V. Johnson, 145 A. 363, 157 

Mo.— Keller v. Keller, 92 ^W.2d 1^. 
162, 338 Mo. 731, citing Corpus Jn- 

p^^In re Vandergrift’s Estate, 161 
A. 898, 105 Pa.Super. 293. 

30 C.J. P 560 note 81. 

_Van Ausdall v. Van Aus- 

dall. 135 A. 850. 48 R.!. 106. 

15. R.I.—Quinn v. Drummond, 132 
A. 439, 47 R.I. 215. 

Belief of parties 

Fact that one of the parties be¬ 
lieved that the property was con¬ 
veyed to them as joint tenants has 
been held not to warrant a holding 
that a tenancy by the entirety was 
created.—Quinn v. Drummond, supra. 

16. Mo.— Keller v. Keller. 92 S.W.2d 
157, 162, 338 Mo. 731, citing Corpus 
Juris. 

Pa—In re Vandergrift’s Estate, 161 
A. 898, 105 Pa.Super. 293. 

Tenn.—Thomason v. Smith, 8 Tenn. 
App. 30. 

30 C.J. p 560 notes 82, 83. 

Particular instruments coustrued 

(1) Deed to husband and wife, re¬ 
citing “survivor to take,” is appro¬ 
priate to a tenancy by the entirety. 
—Dewey v. Brown, 231 N.T.S. 165, 
133 Misc. 69. 

(2) Deed conveying land to spous¬ 
es jointly, survivor of them, and 
their heirs and assigns, gave them es¬ 
tate hy entirety.—Mullens v. Mullens, 
29 S.W.2d 261, 161 Tenn. 165, 

(3) Where property was conveyed 
by husband and wife to trustee, who 
reconveyed it to them as joint ten¬ 
ants so long as they both should live 
with fee-simple title in survivor, 
“tenancy by entirety” was created. 
—Laun V. De Pasqualte, 71 S.W.2d 
641. 254 Ky. 314. 

(4) Deed to husband and wife in 
fee, providing that land should re¬ 
vert to the wife at death of the hus¬ 
band or to the husband at death of 
the wife, manifested intent that, at 
the death of either, the survivor was 
to take title to the whole tract of 
land.—York v. Adams, 126 S.W.2d 
1077, 277 Ky. 577. 

(5) Granting clause in deed con¬ 
veying realty to husband and wife, 
their heirs and assigns, was limited 
by clause stating that intent of con¬ 
veyance was not to make them strict¬ 
ly joint tenants but to grant to wife, 

41 C.J.S.-29 


should she survive husband, sole use 
of realty after his death for her life 
with remainder at her death to hus¬ 
band and his heirs, should he sur¬ 
vive wife, and if not then to hus¬ 
band’s lawful heirs and their heirs, 
and hence deed granted an estate by 
entirety subject to limitations stat¬ 
ed, and wife's heirs got no interest 
whatever.—Kennedy v. Rutter, 6 A.2d 
>17. 110 Vt. 332. 


(6) Under statute providing that 
the term “heirs” or other words of 
inheritance are not required to cre¬ 
ate or convey an estate in fee, deed 
to husband and wife, and the wife’s 
heirs and assigns forever vested title 
in husband and wife as tenants by 
entirety and not as joint tenants or 
tenants in common, notwithstanding 
the use of the words “wife’s heirs 
and assigns forever” as they do not 
enlarge or diminish the estate grant¬ 
ed and may be treated as surplusage. 

—Bost V. Johnson, 133 S.W.2d 491, 
175 Tenn. 232. 

(7) Under a conveyance by a third 
person to husband and wife, the 
grantees hold the property as ten¬ 
ants by entirety where not only is 
the conveyance to them jointly but 
the habendum clearly indicates that 
the whole estate shall vest in the 
survivor.—Lang v. Wilmer, 101 A. 
706, 131 Md. 215, 2 A.L.R. 1698. 

(8) That habendum clause of deed 
conveying realty in fee to spouses 
did not run to survivor of the gran¬ 
tees, hut to their heirs and assigns, 
was’ not evidence of intention of 
spouses not to take an estate by en¬ 
tirety.— Knapp V. Fredricksen, 4 So. 
2d 251, 148 Fla. 311. 

(9) Where habendum clause in 
deed conveying property to husband 
and wife limited it to them as joint 
tenants in joint tenancy and to sur¬ 
vivor of them, while it was held suf¬ 
ficient to rebut the presumption of a 
tenancy in common, it was insuffi¬ 
cient to rebut the presumption that 
the intention was to create a tenancy 
hy entirety and the grantees took as 
tenants by entireties.—Childs v. 
Childs, 199 N.E. 383, 293 Mass. 67. 

(10) Deed to husband and wife “as 

joint tenants with common law right 
of survivorship” granted joint tenan¬ 
cy._ ^Wolf v. Johnson, 145 A. 363, 157 

Md. 112. 

(11) Where wife advanced money 
for purchase price of property and 
title was intended to be taken as 
joint tenants, conveyance of real es- 
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tate to husband and wife endows wife 
with capacity to hold one half of 
estate in common.—Rosecrans v. 
Rosecrans, 132 A. 100, 99 N.J.Eq. 176, 
affirmed 156 A. 429, 109 N.J.Eq. 137. 

(12) Where deed contained clause 
conveying to grantees equally the 
land so purchased by them to have 
and to hold, the land with appurte¬ 
nances to the grantees equally, their 
heirs and alienees, the deed conveyed 
the property to the grantees, who 
were husband and wife, as “tenants 
in common.”—Faulltner v. Ramsey, 
158 S.W.2d 710, 178 Tenn. 370. 

(13) Under deeds conveying realty 
to husband and w'ife “during their 
joint lives as tenants in common,” 
with remainder in fee-simple to sur¬ 
vivor, they held property as tenants 
in common with remainder in fee 
simple to survivor, right of survivor¬ 
ship not being limited by quoted ex¬ 
pression or affecting character of 
grantees’ use and occupancy during 
their joint lives.—In re Brown, D.C. 
Ky., 60 F.2d 269. 


(14) Facts that lease was to wife 
joined by her husband, that wife’s 
name appeared before that of her 
husband in clause describing parties, 
and that her signature appeared be¬ 
fore that of her husband at end of 
lease, strongly indicated that parties 

I did not intend to create estate by en¬ 
tirety.—Matthews v. McCain, 170 So. 
323, 125 Fla. 840. 

(15) Deeds by which a husband and 
wife each conveyed property to a. 
common trustee, each to receive the 
income from the property conveyed 
by him or her during life, with re¬ 
mainders over, did not create a ten¬ 
ancy by entirety.—Safe Deposit & 
Trust Co. V. Tait, D.C.Md., 295 F. 429. 

(16) Where the habendum clause 
stated that the parties were to hold 
as tenants in common, it was held 
that the deed as a whole clearly 
showed the intent of the grantor to 
convey to the husband and wife as 
tenants in common.—Thomason v. 
Smith, 8 Tenn.App. 30. 

(17) Where the habendum clause 
provides that husband and wife are 
to have and to hold unto themselves, 
their heirs and assigns, to and for 
the only proper use and behoof of 
the husband during the term of his 
natural life, with remainder to the 
wife, her heirs, and assigns forever, 
it was held that the husband took 
but a life estate.—Bedford Lodge, I. 
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conveyance to husband and wife jointly^*^ or as joint 
tenants^^ has been held to create a tenancy by en¬ 
tirety. However, the use of the words “share and 
share alike”^^ or a conveyance to husband and wife 
to be held by them individually^® has been held to 
create a tenancy in common. 

(3) Where Tenancy by Entirety Abolished 

In jurisdictions^ in which tenancies by entirety are 
abolished, general rules are applied In determining wheth¬ 
er a conveyance to husband and wife creates a joint 
tenancy or a tenancy In common. 

In jurisdictions in which estates by entirety are 
deemed abolished by other statutes, general statutes 


providing that a tenancy in common is created by 
a conveyance to two or more persons unless an in¬ 
tent to create a joint tenancy is expressed are ap¬ 
plied in determining whether a conveyance to hus¬ 
band and wife creates a joint tenancy or a tenancy 
in common,21 and the conduct of the husband and 
wife may be considered in determining whether it 
was intended to create a joint tenancy in the pur¬ 
chase of realty in their joint names,22 but the inten¬ 
tion of the husband cannot control the legal effect 
of a conveyance which vested an estate in joint ten- 
ancy.23 It has been held that the use of the words 
“tenants in entirety” in the introductory clause of a 


O. O. F. No. 202 V. Lentz, 45 A. 37S, 
194 PsL 399. 

(18) A conveyance to husband and 
wife, the property to be held by the 
wife as her own property with the 
husband having- possession during his 
lifetime, but possession to return to 
the wife if she survived him, was 
held to vest the title in fee m the 
wife subject to a life estate of her 
husband if he survived.—^Edwards 
V. Beall, 75 Ind. 401. 

(19) Where a deed conveyed land 
to husband and wife to have and to 
hold to them and her heirs or their 
assigns forever, and showed that the 
wife paid for the land, it was held 
that husband and wife had the use 
and joint occupancy of the land for 
life, and on their death without a 
sale the land should pass to the 
wife’s heirs.—Hudson v. Hudson, Ky., 
121 S.W. 973. 

(20) Under a conveyance to a hus¬ 
band and wife and her heirs and 
assigns. It was held that the husband 
had at least a life estate.—Davids 
V. Harris, 9 Pa. 501. 

(21) A conveyance to husband and 
wife and her heirs has been con¬ 
strued to vest in the husband an es¬ 
tate by entirety with the wife for his 
life with right of survivorship, and 
to add to the estate of the wife a 
limitation over to her heirs, so that 
on the death of the wife her heirs 
take the entire estate in fee simple 
with right of possession after the 
death of the husband.—^Kimble v. 
City of Newark, 102 A. 637, 91 N.J. 
Law 249. 

(22) A conveyance to husband and 
wife reciting that if he died without 
bodily heirs the wife should take 
by survivorship, and if she died with¬ 
out issue he should take an undivid¬ 
ed moiety, was held to convey to her 
an undivided half in fee absolutely 
and to the husband a fee subject 
to a condition in her favor in case 
he should die without children.— 
Young v. Brown, 188 S.W. 1149, 136 
Tenn. 184. 

17- Ind.—^Kiracofe v. Kiracofe, 142 

N.E. 21, 80 Ind.App. 656. 


Mich.—Goethe v. Gmelin, 239 N.W. 
347, 256 Mich. 112. 

Mo.—Milligan v. Bing, 108 S.W.2d 
108, 341 Mo. 648. 

Or.—Pfaffinger v. Seely, 291 P. 1015, 
134 Or. 542. 

STot as tenants in common 

Conveyance to husband and wife 
“jointly and not as tenants in com¬ 
mon” created tenancy by entirety.— 
Dutcher v. Van Duine, 219 N.W. 651, 
242 Mich. 477. 

18. U.S.—Commissioner of Internal 
Revenue v. Hart, C.C.A., 76 P.2d 
864. 

Mass.—Franz v. Franz, 32 N.E.2d 205, 
308 Mass. 262. 

Mich.—Hoyt V. Winstanley, 191 N.W. 

213, 221 Mich. 515. 

Survivorship 

Conveyance to husband and wife 
as joint tenants so long as they both 
shall live with fee-simple title in 
the survivor creates a tenancy by 
entirety.—Laun v. De Pasqualte, 71 
S.W.2d 641, 254 Ky. 314. 

IS. Mo.—Keller v. Keller, 92 S.W.2d 
157, 338 Mo. 731. 

N.Y.—Hill V. Gross, 236 N.Y.S. 593, 
226 App.Div. 621, affirming 233 N. 
Y.S. 76, 133 Misc. 470, and appeal 
denied 237 N.Y.S. 501, 227 App.Div. 
82, affirmed 171 N.E. 785, 253 N.Y. 
567. 

!J0. N.C.—Southern Distributing Co. 
V. Carraway, 127 S.E. 427, 189 N.C. 
420. 

21. N.H.—Clark v. Clark, 56 N.H. 
105. 

'30 C.J. p 561 note 3. 

Tenancy in common 
Where deed of husband and wife 
attempted to convey to themselves 
estate in joint tenancy, but failed for 
lack of one of the unities necessary 
to a joint tenancy, and limiting 
clauses contained in deed were mere¬ 
ly intended to protect wife’s enjoy¬ 
ment of property if husband prede¬ 
ceased her and had previously sold 
his interest therein, and to provide 
for distribution of proceeds of sale 
by wife if wife should sell after hus¬ 
band's death, wife acquired a pres¬ 
ent interest in property as “tenant 
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in common.”—Porter v. Porter, 45 N. 
E.2d 635, 381 Ill. 322. 

Property not in husband in fee 
Where deed of property to hus¬ 
band and wife as grantees was re¬ 
corded, property was assessed for 
taxes and insured in name of both 
parties, such property did not be¬ 
long to husband in fee.—Eaton v. 
Davis, 182 S.E. 229, 165 Va. 313. 
Presumption of joint tenancy 

The language in deeds and an 
agreement for sale may raise a pre¬ 
sumption that legal title was in the 
parties as joint tenants.—Chamber¬ 
lain V. Chamberlain, 38 P.2d 790, 2 
Cal.App.2d 684. 

Rebutting presumption 

(1) Presumption that husband and 
wife are tenants in common where 
conveyance is made to both of them 
without designating the portion each 
is to take may be overcome by evi¬ 
dence.—Osborne v. Osborne, 156 N.K 
306, 325 Ill. 229. 

(2) Where deed conveyed property 
to husband and wife in joint ten¬ 
ancy, presumption that wife was 
vested with estate in joint tenancy 
in her own right was held not re¬ 
butted by evidence showing that en¬ 
tire interest was in husband, justify¬ 
ing partition.—Kartun v. Kartun, 180 
N.E. 423, 347 Ill. 510. 

Statute not applicable 

(1) A statute providing that a 
conveyance to two or more grantees 
shall create a tenancy in common un¬ 
less a contrary intent appears does 
not apply to a conveyance to hus¬ 
band and wife.—^Wanek v. Kott, 280 
N.W. 304, 228 Wis. 314. 

(2) Deed unqualifiedly conveying 
land to persons who were husband 
and wife at time creates joint tenan¬ 
cy.—Haas V. Williams, 261 N.W. 216, 
218 Wis. 429. 

22. Ill.—Walker v. Walker, 17 N.E. 
2d 567, 369 Ill. 627, certiorari de¬ 
nied 59 S.Ct. 774, 306 U.S. 657, 83 
L.Ed. 1054. 

23. Ill.—Anderson v. Anderson, 171 
N.E. 504, 339 Ill. 400—Partridge v. 
Berliner, 156 N.E. 352, 325 Ill. 253. 



41 C.J.S. 


HUSBAND AND WIFE 


§ 31 


deed has no legal significance.^^ Also, in some ju¬ 
risdictions in which estates by the entirety are not 
recognized, and where it is provided by statute that 
in construing an instrument conveying real property, 
the court shall carry into effect the true intent of 
the parties as far as it can be collected from the 
whole instrument and is consistent with the rules 
of law. the court will give effect to the intent clear¬ 
ly manifested in a conveyance to husband and wife 
to make them joint tenants with the right of sur- 
vivorship.25 Where property is conveyed to a man 
and wife, naming them, the presumption is that 
each takes an undivided one-half interest,^® and, 
where the husband conveys property and takes a 
reconveyance to himself and wife in equal parts, 
prima facie the intent is to convey to both; but 
where there are circumstances from which intent 
may be inferred it is proper to submit the question 
to the jury for determination.^'^ The interest of a 
husband and wife acquired under a quitclaim deed 
running to them jointly is considered as received 
in joint tenancy as regards entry of judgment de¬ 
creeing the husband suing alone to quiet title as 
sole owner of the property.^* 

Statutory presumption. In some states statutes 
expressly provide that in the case of a conveyance 
to a married woman and to her husband the pre¬ 
sumption is that she takes the part conveyed to her 
as tenant in common unless a different intention is 
expressed in the instrument,29 and such presumption 
is conclusive in favor of a purchaser or encum¬ 
brancer in good faith and for a valuable consider¬ 
ation, although in other cases the presumption is 
not conclusive but may be controverted.^® Howev¬ 
er, even in cases where it is permissible to dispute 


and overthrow the presumption, the presumption is 
itself evidence which may outweigh the positive tes¬ 
timony of witnesses against it, and it will stand as 
evidence in the case until overcome by other testi¬ 
mony.®^ 

c. Time of Acquisition 

An estate by entirety may be acquired by a man and 
woman oniy if they sustain to each other the iegal re¬ 
lation of husband and wife at the time the conveyance to 
them becomes effective. 

Where a man and a woman become possessed of 
an estate as joint tenants or as tenants in common, 
and afterward marry, they will retain their moie¬ 
ties after marriage and continue to hold as joint ten¬ 
ants or tenants in common and not as tenants by 
entirety.®® An estate by entirety may be acquired 
only by a man and a woman who sustain to each 
other the legal relation of husband and wife at the 
time the conveyance to them becomes effective,®® 
and it may continue to be held by them only while 
coverture continues since death or divorce termi¬ 
nates the estate as shown infra § 34, and m Di¬ 
vorce § 294. It is essential to the creation of an es¬ 
tate by entirety that the title or interest be devolved 
on the husband and wife at the same time,®^ as 
there is no rule of law which operates at once to 
coalesce into a single estate by entirety the separate 
interests which husband and wife may acquire in 
the same property during coverture but by different 
instruments and at different times.®® However, an 
estate by entirety in property owned by husband and 
wife may be created by divesting both of the legal 
title and then having a conveyance made to them 
by the owner of the legal title.®* Where one of 


24. TVis.—In re Richardson’s Estate, 
2S2 N.W. 585, 229 Wis. 426. 

25. Neb.—Sanderson v. Everson, 141 
N.W. 1025. 93 Neb. 606. 

26. Ala.—Dillard v. Propst, 103 So. 
863, 212 Ala. 664. 

Kan.—Pricer v. Simonton, 5 P.2d 835, 
134 Kan. 211. 

27. Kan.—Olson v. Peterson, 128 P. 
191, 88 Kan. 350. 

28. Cal.—^Woodson v. Torgerson, 291 
P. 663, 108 Cal.App. 386. 

29. Cal.—Trimble v. Trimble, 26 P. | 
2d 477. 219 Cal. 340. 

30 C.J. p 562 note 6. 

30. Cal.—Trimble v. Trimble, supra. 
30 C.J. p 562 note 8. 

31. Cal.—Volquards v. Myers, 138 P. 
963, 23 Cal.App. 500. 

32. N.C.—Davis v. Bass. 124 S.E. 
566, 188 N.C. 200. 

30 C.J. p 562 note 11. 

Grant in contemplation of marriage 
A grant to a man and woman prior 


to their marriage will create tenan¬ 
cy in common, rather than tenancy 
by entirety, no matter whether grant 
is made in contemplation of marriage. 
—Finnegan v. Humes, 298 N.T.S. 50, 
163 Misc. 840, modified on other 
grounds 299 N.T.S. 501, 252 App.Div. 
385, affirmed 14 N.E.2d 389, 277 N.T. 
682. 

33. Mich.—McNitt v. McNitt, 203 N. 

W. 66, 230 Mich. 303. | 

K.T.—Finnegan v. Humes, supra. 

N’.C.—Davis v. Bass, 124 S.E. 566, 568, 
188 N.C. 200, citing Corpus Juris. 
Pa. —In re Raible’s Estate, 10 Pa. 
Dist. & Co. 747, 748, 76 Pittsb.Leg. 
J. 647, citing Corpus Juris. 

30 C.J. p 562 note 12. 

Removal of impediment 

Where marriage occurred after im¬ 
pediment had been removed, par¬ 
ties took title to realty, subsequent¬ 
ly conveyed, by entirety, not as ten¬ 
ants in common.—Ryan v. Randall, 
233 N.W. 394, 252 Mich. 501. 
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34 . N.C.—First Nat. Bank v. Hall, 
161 S.E. 484, 201 N.C. 787. 

Or.—Ganoe v. Ohmart, 254 P. 203, 
121 Or. 116. 

Pa.—In re Walker’s Estate, 16 A. 2d 
28, 340 Pa. 13. 

Tenn.—Tindell v. Tindell, Ch.A., 37 
S.W. 1105. 

35. Vt.—Richardson v. Richardson, 
11 A.2d 227, 229, citing Corpus Ju¬ 
ris. 

30 C.J. p 562 note 15. 

36. U.S.—Mclnerney v. Commission¬ 
er of Internal Revenue, C.C.A., 82 
F.2d 665. 

Mich.—^XJnion Guardian Trust Co. v. 
Vogt, 248 N.W. 639, 263 Mich. 330 
—Jordan v. Diltz, 215 N.W. 313. 
240 Mich. 512. 

Mo.—Sutorius v. Mayor, 170 S.W.2d 
387. 

Conveyance operating as release of 
husband’s mortgage see infra sub¬ 
division e of this section. 
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two persons owning land as tenants in common in 
equal shares conveys his moiety to the wife of the 
other, the husband and wife thereafter hold as ten¬ 
ants in common and not by entirety.^"^ 

d. Source of Consideration 

Although there is some authority to the contrary, It 
has been held that in the creation of an estate by en¬ 
tirety it is immaterial whether the entire consideration 
is furnished by one spouse or part by the husband and 
part by the wife. 

The rule that a conveyance to husband and wife 
creates an estate by entirety applies where the 
husband furnishes the entire consideration,it be¬ 
ing presumed that he intends by this means to pro¬ 
vide for his wife in the event she survives him.^^ 
However, the intent being merely to confer a gratu¬ 
ity, where it is not executed and the wife’s name is 
not inserted in the deed as grantee with the hus¬ 
band, the deed vests title in him alone,and she 
has no equitable right against either him or the 
grantor.^ ^ 

It has been held that, in the application of the 
rules relating to the creation of an estate by entire¬ 
ty, it is immaterial whether the entire consideration 
is furnished by one spouse or part by the husband 
and part by the wife,^^ and at any rate at law a 
conveyance to husband and wife will be held to 
create an estate by entirety even though all or part 
of the consideration is furnished by the wife;^^ but 
in equity, on application of the wife or her heirs, as 
distinguished from the husband and his heirs, it has 


been held not to create a tenancy by entirety.44 
However, in a jurisdiction where resulting trusts 
are abolished by statute and where by virtue of stat¬ 
ute a conveyance to husband and wife creates a 
joint tenancy rather than a tenancy by entirety, a 
deed in which the husband is named with the wife 
as grantee with her knowledge and consent and 
without fraud or mistake in fact passes title to the 
husband and wife as joint tenants even though the 
wife furnished the entire consideration.45 

Where the purchase money is furnished equally 
by husband and wife,^® or where it is made up of 
the proceeds of the sale of other land held by hus¬ 
band and wife as tenants by entirety,47 there is a 
right on the part of the wife, and an obligation on 
the part of the husband, to take title in the names 
of both so as to create an estate by entirety, and, 
a fortiori, where husband and wife invest their 
money and a conveyance is made to them jointly, 
such conveyance creates an estate by entirety in 
the absence of a contrary intent.'^S 

In a jurisdiction not recognizing a tenancy by en¬ 
tirety, where a husband purchased real property 
with funds from a joint tenancy account and took 
title in his own name, it was held that the property 
was owned by the parties as a tenancy in common, 
the husband holding the legal title to a one-half in¬ 
terest therein in trust for the wife.49 

e. One Spouse Alone Entitled to Conveyance 

Where a wife alone Is entitled to a conveyance and 


Reservation in conveyance to trustee 
Husband and wife cannot create 
estate by entirety by reservation in 
conveyance to another, since unity 
of time and title would be lacking:, 
hence, under instrument whereby 
husband and wife, in selling* land, 
conveyed to trustee who received le¬ 
gal title as alter ego of vendors, and 
providing that on purchaser’s default 
trustee should reconvey to husband 
and wife, no estate by entirety was 
created.—Union Guardian Trust Co. 
V. Vogt, 248 N.W. 639, 263 Mich. 330. 

37. Tenn.—Tindell v. Tindell, Ch.A., 
37 S.W. 1105. 

30 C.J. p 562 note 16. 

38. Fla.—Strauss v. Strauss, 3 So.2d 
727, 148 Fla. 23. 

Mo.—Sutorius V. Mayor, 170 S.W.2d 
387—Schwind v. O’Halloran, 142 
S.W.2d 55, 346 Mo. 486—Alexander 
v. Alexander, App., 44 S.W.2d 872. 
N.Y.—Shapiro v. Shapiro, 203 N.T.S. 
373, 208 App.Div. 325—In re Dris¬ 
coll’s Estate, 289 N.Y.S. 592, 160 
Misc. 97. 

■30 C.J. p 563 note 19. 

39. Mo.—Sutorius v. Mayor, 170 S. 
W.2d 387. 


Presumption of gift to wife see infra 
§ 153. 

Resulting trust on conveyance to 
husband and wife where husband 
pays consideration see the C.J.S. 
title Trusts § 127, also 65 C.J. p 
404 note 19-p 410 note 72. 

40. Or.—Langley v, Kesler, 110 P. 
401, 57 Or. 281, rehearing denied 
111 P. 246, 57 Or. 281. 

41. Or.—Langley v. Kesler, supra. 

42. Mo.—Milligan v. Bing, 108 S.W. 
2d 108, 341 Mo. 648. 

N.Y—Kushlowitz v. Blum, 235 N.Y. 

S. 661, 134 Misc. 607. 

N.C.—Stalcup V. Stalcup, 49 S.E. 210, 
137 N.C. 305. 

Or.—Carpenter v. Carpenter, 56 P.2d 
305, 153 Or. 584, 105 A.L.R. 386, 
modified on other grounds and re¬ 
hearing denied 57 P.2d 1098, 153 Or. 
584, 105 A.L.R. 386, rehearing de¬ 
nied and decree supplemented 58 P. 
2d 507, 153 Or. 584, 105 A.L.R. 
386—Smith v. Durkee, 254 P. 207, 
121 Or. 86. 

Tenn.—Mullins v. Dowling, 4 Tenn. 
App. 1. 

Where wife alone entitled to convey¬ 
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ance see infra subdivision e of this 
section. 

CS’OOd and valuable consideration from 
wife 

A wife’s surrender of her interest 
in purchase-money mortgage and 
notes, owned by spouses as estate by 
entireties, in consideration of recon¬ 
veyance of mortgaged property to 
them by vendees, constituted good 
and valuable consideration moving 
from wife to vendees to create tenan¬ 
cy by entirety.—Miller v. Mobley, 186 
So. 797, 136 Fla. 351. 

43. Va.—^Norman v. Cunningham, 5 
Gratt. 63, 46 Va. 63. 

44. Mo.—Moss V. Ardrey, 169 S.W. 6, 
260 Mo. 595. 

30 C.J. p 563 note 25. 

45. Wis.—Friedrich v. Huth, 144 
N.W. 202, 155 Wis. 196. 

46. N.C.—Ray v. Long, 44 S.E. 652, 
132 N.C. 891. 

47. Mo.—Frost v. Frost, 98 S.W. 527, 
200 Mo. 474, 118 Am.S.R. 689, 

48. Mo.—Milligan v. Bing, 108 S.W. 
2d 108, 341 Mo. 648. 

49. Cal.—^Wheeland v. Rodgers, 124 
P.2d 816, 20 Cal.2d 218. 
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,t is made to her and her husband Jointly, the latter will 
not be allowed to retain the whole by survivorship. 

It is one of the essentials of the estate by entire¬ 
ty that the spouses be jointly entitled as well as 
jointly named in the deed;50 hence if the wife alone 
be entitled to a conveyance, and it is made to her 
and her husband jointly, the latter will not be al¬ 
lowed to retain the whole by survivorship,^! and 
it matters not if the conveyance is so made at her 
request, because being a married woman she is pre¬ 
sumed to have acted under the coercion of her hus- 


band.®^ 

Partition deed. Where the wife is a tenant in 
common and there is a voluntary partition of the 
common estate, a deed made to the husband and 
wife as joint tenants or tenants by entirety, con¬ 
veys’ no estate to the husband, but invests the en¬ 
tire estate in the wife, even though the wife direct¬ 
ed the deed to be made to her husband and herself 
jointly jSS and a similar rule applies to a deed made 
under a decree of partition.^! Where the wife as 
an heir has an interest in certain real property and 
the husband has purchased in his own right inter¬ 
ests of certain other heirs, a decree of partition 
made under a statute expressly permitting any num¬ 
ber of shares to be set off together in one parcel 
renders the husband and wife tenants in common 


§ 31 

and not by entirety in the parcel set off to them.55 

Husband’s name fraudulently inserted as grantee. 
One view is that where the wife alone is entitled to 
a conveyance, and the husband, fraudulently and 
without her consent, causes his name to be inserted 
with hers as grantee in the deed, he acquires no ti¬ 
tle and the legal title is vested solely in the wife. 
Another view is that, under such circumstances, he 
acquires nothing more than a mere legal title with¬ 
out interest against the true beneficial ownership, 
and that he does not thereby become a tenant by en- 
tirety.®! 

Husband an alien. If a conveyance to a citizen 
wife and an alien husband is void as to the husband 
because of his alienage, the entire estate conveyed 
vests in the wife.®® 

Conveyance operating as release of husband s 
mortgage. Where a conveyance of land by the hus¬ 
band is by way of security for a debt and operates 
only as a mortgage, a reconveyance to the husband 
and wife merely releases the mortgage, merges the 
title in the husband, and does not create an estate 
by entirety,®* but an estate by entirety was held 
to be created where the security deed previously giv¬ 
en by the husband was not, on its face, a mort¬ 
gage.®* 


50. N.C_Wood V. Wilder, 24 S.E.2d 

' 474 * 222 N.C. 622—Burrowes v. 

Franks, 171 S.E. 631, 205 N.C. 456 

_Burroughs v. Worable, 171 S.E. 

616 205 N.C. 432 —Crocker v. Vann, 
135 S.E. 127, 192 N.C. 422—Garris 
V. Tripp, 134 S.E. 461. 192 N.C. 211. 

30 C.J. p 563 note 31. 

51. Fla.—Dixon v. Dixon, 184 So. 
114, 134 Fla. 547. 

KC.—Wood V. Wilder, 24 S.E.2d 474, 
222 N.C. 622—Burrowes v. Franks, 
171 S.E.* 631, 205 N.C. 456—Crock¬ 
er V. Vann, 135 S.E. 127, 192 N.C. 
422—Garris v. Tripp, 134 S.E. 461, 

192 N.C. 211. 

30 C.J. p 563 note 32. 

Payment of consideration hy wife 
Husband cannot retain by survivor¬ 
ship entire estate taken in names of 
spouses for which wife alone paid 
purchase price, since wife alone was 
entitled to conveyance.—Carter v. 
Oxendine, 137 S.E. 424, 193 N.C. 478. 

52. N.C.—Wood V. Wilder, 24 S.E.2d 

474, 222 N.C. 622—Burrowes v. 

Franks, 171 S.E. 631, 205 N.C. 456 
—Carter v. Oxendine, 137 S.E. 424, 

193 N.C. 478—Crocker v. Vann, 135 
S.K 127, 192 N.C. 422—Gams v. 
Tripp, 134 S.E. 461, 192 N.C. 211. 

30 C.J. p 563 note 33. 

53. N.C.—Wood V. Wilder, 24 S.E. 2d 
474, 222 N.C. 622. 

Or.—Rhodes v. Peery, 19 P.2d 418, 
142 Or. 165. 


30 C.J. p 563 note 34—47 C.J. P 282 
note 73. 

Joinder of wife as vendor 

Where wife and cotenants held ti¬ 
tle to land by inheritance, partition 
deed by cotenants to husband and 
wife in which wife did not join as a 
vendor conveyed no title to husband, 
which defect extended to those hold¬ 
ing by inheritance or mesne convey¬ 
ances stemming from husband.— 
Wood V. Wilder, 24 S.E.2d 474, 222 N. 
C. 622. 

Conveyance of whole parcel 

Where pursuant to agreement to 
partition deceased^s property between 
his only heirs, a son and a daughter, 
daughter conveyed her undivided half 
interest in certain portion of prop¬ 
erty to the son who owned other half, 
and son by deed to daughter and 
husband conveyed son's undivided 
half interest to other realty in which 
daughter had undivided one-half in¬ 
terest, and it was shown that daugh¬ 
ter intended to take interest con¬ 
veyed by son as an estate by the en¬ 
tirety, deed to daughter and husband 
operated to create an estate by the 
entirety to the undivided one-half in¬ 
terest conveyed to daughter by son, 
but it was ineffectual to create an es¬ 
tate by entirety in the undivided one- 
half interest which she already held 
in fee simple.—Dixon v. Becker, 184 
So. 114, 134 Fla. 547. 


Where husband also- a cotenant 

Where land wherein wife had two- 
fifths interest and husband as tenant 
in common had one-fifth interest was 
partitioned, partition deed to hus¬ 
band and wife, by parties holding in¬ 
terest in same tract, did not create 
estate by entirety.—Rhodes v. Peery. 
19 P.2d 418, 142 Or. 165. 

Property held by spouses and third 
person 

A deed under which a cotenant and 
his wife and the other cotenant par¬ 
titioned a joint estate and each con¬ 
veyed to the other his part in sev¬ 
eralty was held not to create an es¬ 
tate by entirety in the cotenant and 
his wife.—Burroughs v. Womble, 171 
S.E. 616, 205 N.C. 432. 

54. Ark.—McGraw v. Berry, 238 S. 
W. 618, 152 Ark. 452. 

Mo.—Jelly V. Lamar, 145 S.W. 799, 
242 Mo. 44. 

55. Mo.—Harrison v. McReynolds, 82 
S.W. 120, 183 Mo. 533. 

56. Mo.—Cross v. Huffman, 217 S. 
W. 520, 280 Mo. 640. 

57. N.T.—Carey v. Griffin, 73 N.T.S. 
766, 36 Misc. 469. 

58. N.T.—Wright v. Saddler, 20 N.T. 
320. 

59. Mich.—^Haak Lumber Co. v, 
-Crothers, 109 N.W. 1066, 146 Mich. 

575. 

60. Mich.—Howell v. Wieas, 205 N. 
W. 55, 232 Mich. 227. 
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f. Acquisition by Spouses and Third Person 

Where property is conveyed to husband and wife and 
a third person or persons, the husband and wife will to¬ 
gether take only an undivided moiety or half of the es¬ 
tate leaving the other half to the third person. 

Where real property is conveyed or devised to 
husband and wife and a third person or persons, 
the husband and wife, being but one person in law, 
will together take only an undivided moiety or half 
of the estate, leaving the other half to the third 
person, or, if there are two other grantees or dev¬ 
isees, then husband and wife will take only one third 
of the subject matter, and so on in accordance with 
the number of persons entitled.®^ As between them¬ 
selves, husband and wife are tenants by entirety of 
their share, 62 but as to the third person they are 
together a joint tenant or tenant in common with 
him.62 On the death of one of the married pair, 
the surviving husband or wife will still hold a joint 
tenancy with the third person.®^ 

§ 32 . Nature and Incidents of Estate Created 
The nature and incidents of a joint tenancy or 


tenancy in common between husband and wife are 
considered infra § 33, and those of an estate by 
entirety infra § 34. 

Examine Pocket Parts for later cases. 

§ 33. -Joint Tenancy or Tenancy in Com¬ 

mon 

a. In general 

b. Different estates and interests distin¬ 

guished 

a. In General 

The general rules relating to joint tenants and ten¬ 
ants in common are applicable to husband and wife when 
they are deemed to hold as Joint tenants or tenants in 
common. 

The general rules relating to joint tenants and 
tenants in common are applicable to husband and 
wife when they are deemed to hold as joint tenants 
or tenants in common, 66 provided the common-law 
disabilities of the wife have been removed by stat- 


61. Ark.—Dennis v. Dennis, 238 S. 
W, 15, 152 Ark. 187. 

—Mosser v. Dolsay, 27 A.2d 155, 
132 N.J.Bq. 121—Platt v, Platt, 116 
A. 326, 93 N.J.Eq. 395. 

N.Y.—Bartholomew v. Marshall, 13 N. 
Y.S.2d 568, 569, 257 App.Div. 1060, 
citingr Corptis Juris. 

30 C.J. p 564 note 46. 

62. Ark.—Dennis v. Dennis, 238 S. 
W. 15, 152 Ark. 187. 

N.J.—Mosser v. Dolsay, 27 A.2d 155, 
122 N.J.Eq. 121—Platt v. Platt, 116 
A. 326, 93 NJ.Eq. 395. 

N.Y.— Bartholomew v. Marshall, 13 N. 

Y.S.2d 568, 257 App.Div. 1060. 

30 C.J. p 564 note 47. 

63. N.J.—Mosser v. Dolsay, 27 A.2d 
155, 132 N.J.Eq. 121—Platt v, Platt, 
116 A. 326, 93 N.J.Eq. 395. 

N.T.—Bartholomew v. Marshall, 13 
N.Y.S.2d 568, 569, 257 App.Div. 

1060, citing Corpus Juris. 

30 C.J. p 564 note 48. 

64. Ill.—^\Vest Chicago Park Comrs. 
V. Coleman, 108 Ill. 591. 

N.C.—Tatham v. Wilson, 59 N.C. 250. 

65. Ill.—Liese v. Hentze, 158 N.E. 
428, 326 Ill. 633, reversing 240 Ill. 
App. 273. 

30 C.J. p 564 note 53. 

Change of title 

(1) In the absence of evidence of 
most convincing character, a change 
of title will not be ordered where 
property has stood iu the names of 
husband and wife as joint tenants 
for a long time.—Spina v. Spina, 22 
N.E.2d 687, 372 Ill. 50. 

(2) Where husband and wife own¬ 
ing property in joint tenancy entered 
into postnuptial agreement provid¬ 


ing that each party should retain his 
or her one-half interest in the prop¬ 
erty, providing that in case of sale 
by agreement of both parties the net 
proceeds should be divided equally, 
and providing what should be done 
in case of rental of the property, the 
agreement did not sever the joint 
tenancy in the property.—Duncan v. 
Suhy, 37 N.E.2d 826, 378 Ill. 104, 
transferred, see Sibert v. Suhy, 42 N. 
E.2d 636, 315 Ill.App. 147. 

(3) Where husband and wife by 
deed attempted to convey husband's 
land to themselves as a joint tenan¬ 
cy, which attempt failed for the lack 
of one of the requisite qualifications 
to create a joint tenancy, and created 
a tenancy in common instead, in as¬ 
certaining effect of words in deed j 
purporting to limit interest of wife 
from a half interest in fee to a life 
estate in the whole, intent must be 
ascertained from examination of deed 
as though purpose of creating joint 
tenancy had been effected; and, 
where both granting and habendum 
clauses of deed clearly attempted to 
convey fee in joint tenancy but m 
fact conveyed fee in tenancy in com¬ 
mon, limiting clauses in deed were 
ineffective in so far as they attempt¬ 
ed to limit fee conveyed. A provi¬ 
sion that in event of death of hus¬ 
band wife should receive all benefits 
accruing from property and make all 
necessary repairs and pay all taxes 
and other expenses out of proceeds 
of property during her lifetime, did 
not alter burden or benefit that wife 
would incur by reason of ownership, 
nor would a provision in deed for 
distribution of proceeds of sale of 

454 


property if wife survived husband 
and deemed it necessary to sell prop¬ 
erty during her lifetime have any ef¬ 
fect on her title or ownership in ab¬ 
sence of sale of such property.—Por¬ 
ter V. Porter, 45 N.E.2d 635, 381 Ill. 
322. 

Improvements and income 

(1) In the absence of trust or oth¬ 
er controlling contractual arrange¬ 
ment to contrary, permanent im¬ 
provements placed by husband on 
realty jointly owned by husband and 
wife become their joint property, in 
proportion to their interests in land, 
and income from property as im¬ 
proved is subject to same apportion¬ 
ment without deduction for cost of 
construction, except to extent of 
mortgage indebtedness, and the hus¬ 
band was held liable to account to 
wife for income for period prior to 
their separation, even though during 
such period husband furnished wife 
money in amounts far exceeding her 
portion of rent.—Edwards v. Ed¬ 
wards. 185 S.E. 904, 117 W.Va. 505. 

(2) Wife contributing her separate 
funds for development and operation 
of oil lease and refinery in approxi¬ 
mately same amount as husband was 
held entitled to share of profits 
therefrom as joint owner of property, 
in absence of evidence of debtor and 
creditor relation between spouses or 
showing that wife was to lose if 
wells were dry but not profit if they 
were producers.—Champlin v. Com¬ 
missioner of Internal Revenue, C.C. 
A., 71 P.2d 23. 

Attachment 

The joint estate of a husband and 
wife is attachable. 
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ute so that the rules may apply.®* 

In the case of a joint tenancy ownership, each 
spouse owns an interest therein as separate prop- 
gj.^^.67 and ordinarily husband and wife should 
join in a contract affecting both their interests.®® 
While a contract to purchase realty owned by hus¬ 
band and wife in joint tenancy is binding on the 
purchaser where he paid part of the purchase price 
with knowledge of the owners’ identity notwith¬ 
standing the offer to purchase was accepted by 
the husband personally,where negotiations for 
sale contemplate the e.xecution of agreement of sale 
by both husband and wife neither party is bound 
until the agreement is executed by all the parties.'?® 
The interest of one spouse is liable under a trust 
deed executed by him,'?t and, conversely, the hold¬ 
ers of the trust deed have been held limited to fore¬ 
closure against the undivided interest of such 
.spouse,?® notwithstanding the execution of an ex¬ 
tension agreement by both husband and wife where 


the wife received no consideration which would 
prompt her to assume payment of the indebtedness?® 
or the execution of a trust agreement conveying ti¬ 
tle to a trustee to hold title for use and benefit of 
husband and wife as joint tenants.?* 

While the mere filing of an action in partition 
does not work a severance of the tenancy,?® the ten¬ 
ancy may be severed by one of the joint tenants 
conveying or mortgaging his interest to a stran¬ 
ger,?® and after severance of their joint tenancy 
ownership the owners thereof are tenants in com¬ 
mon.?? Provided survivorship has not been abol¬ 
ished,?® where there has been no alienation, and 
one tenant dies, the survivor takes the entire es¬ 
tate;?® and on the death of the survivor the whole 
of the property goes to the heirs of the survivor.®® 

Tenancy in common. In the case of a tenancy in 
common between husband and wife, each has an 
undivided half interest®® -which is held by the moiety 


Ind.—Union Nat. Bank v. Finley, 103 
N.E. 110. ISO Ind. 470. 

Vt— Bro-wnson v. Hull, 16 Vt. 309, 
42 Am.D. 517. 

66. Ala.—Walthall v. Goree, 36 Ala. 
728. 

67. Cal.—In re Harris’ Estate, 72 P. 
2d 873, 9 Cal.2d 649—Conard v, 
Conard, 41 P.2d 968, 5 Cal.App.2d 
91. 

One estate with identical rights 
Property held by a husband and 
wife in joint tenancy constitutes one 
estate in which the rights of each 
spouse are identical and coextensive. 
—Toraaier v. Tomaier, 123 P.2d 548, 
50 Cal.App.2d 516—Page v. Podol, 41 
P.2d 167, 4 Cal.App.2d 229. 

68. Minn.—Morrow v. People’s State 
Bank of Motley, 243 N.W. 785, 186 
Minn. 516. 

Substantial participation 

Fact that wife, either joint tenant 
or tenant in common, did not join m 
contract authorizing tenant to cut 
and sell pulp wood, was held imma¬ 
terial, where wife substantially par¬ 
ticipated in making of contract.— 
Morrow v. People’s State Bank of 
Motley, supra. 

69. Wis.—In re Kaiser’s Estate, 258 
X.W. 177, 217 Wis. 258. 

70. Mass.—Cleveland v. Tupper, 137 
X.E. 172, 243 Mass. 163. 

71. Md.—^W^olf v. Johnson, 145 A. 
363, 157 Md. 112. 

72. Ill.—Thorin v. Marchi, 5 N.E.2d 
292, 287 Ill-App. 513. 

73. Ill.—Thorin v. Marchi, supra. 

74. Ill.—Thorin v. Marchi, supra. 
TSo merger 

Such trust agreement did not re¬ 
sult in merger so as to render entire 


estate subject to foreclosure.—Thorin 
V. Marchi, supra. 

75. Cal.—^Dando v. Dando, 99 P.2d 
561, 37 Cal.App.2d 371. 

76. Ill.—Liese v. Hentze, 158 N.E. 
428, 326 Ill. 633, reversing 240 
Ill.App. 273—Law^ler v. Byrne, 96 
N.E. 892, 252 Ill 194. 

Mass.—Milan v. Boucher, 189 N.E. 

576, 285 Mass. 590. 

Conveyance and reconveyance 

(1) The joint tenancy of husband 
and wife was broken by wife’s deed 
of undivided one-half interest in 
property to third person, and third 
person’s reconveyance to wife, and 
property was thereafter owned by 
husband and wife as “tenants in com¬ 
mon,” so that wife had an undivided 
one-half interest in the property, ti¬ 
tle to which would be quieted m 
wife.—Palmer v. Palmer, 121 P.2d 
822, 49 Cal.App.2d 331. 

(2) Where grantor’s interest in 
land and securities held in joint ten¬ 
ancy by grantor and her husband was 
conveyed in trust to grantor’s son | 
to be reconveyed to grantor or other¬ 
wise encumbered on demand of gran¬ 
tor, for the express purpose of secur¬ 
ing to grantor the control and right 
of disposition of her half of property, 
the joint tenancy in property was 
terminated by such conveyance and 
was succeeded by a “tenancy in com¬ 
mon.”—Reiss V. Reiss, 114 P.2d 718, 
45 Cal.App.2d 740. 

77. Cal.—In re Harris’ Estate, 72 P. 
2d 873, 9 Cal.2d 649—Palmer v. 
Palmer, 121 P.2d 822, 49 Cal.App. 
2d 331—Reiss v. Reiss, 114 P.2d 
718, 45 Cal,App.2d 740. 

78. Tenn.—Myers v. Comer, 234 S. 
W. 325, 144 Tenn. 475. 
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79. U.S.—Irvine v. Helvering, C.C. 
A., 99 F.2d 265. 

Cal.—In re Kessler, 17 P.2d 117, 217 
Cal. 32—Dando v. Dando, 99 P.2d 
561, 37 Cal.App.2d 371. 

Ill.—Miller V. Ousley, 165 N.E. 629, 
334 Ill. 183. 

Iowa.—Hruby v. Wayman, 298 N.W. 
639, 230 Iowa 653. 

Ky.—Petty v. Petty, 295 S.W. 863, 220 
Ky. 569. 

Mich.—Lober v. Dorgan, 183 N.W. 
942, 215 Mich. 62. 

Vt.—^Kennedy v. Rutter, 6 A. 2d 17, 
no Vt. 332. 

30 C.J. p 564 note 56. 

Not based on marriage relationship 
Where husband and wife hold prop¬ 
erty in joint tenancy, the right of 
survivorship of one joint tenant does 
not arise out of the marriage rela¬ 
tionship.—Duncan v. Suhy, 37 N.E.2d 
826, 378 Ill. 104, transferred, see Si- 
bert v. Suhy, 42 N.E.2d 636, 315 III. 
App. 147. 

80. Cal.—In re Kessler, 17 P.2d 117, 
217 Cal. 32. 

Iowa.—Hruby v. Wayman, 298 N.W. 
639, 230 Iowa 653. 

81. U.S.—In re Brown, D.C.Ky., 60 
P.2d 269. 

Ky.—Preston v. Preston’s Adm’x, 53 
S.W.2d 957, 245 Ky. 552—Mastin v. 
Mastin’s Adm'r, 50 S.W.2d 77, 243 
Ky. 830. 

Minn.—Schmitz v. Wenzel, 208 N.W. 

184, 166 Minn. 435. 

Presumption, of equal interests 

The rule that, where two persons 
are named as grantees in a deed, 
their interests in the land conveyed 
are presumed to be equal is not 
changed by the fact that the gran¬ 
tees are husband and wife.—Dorsey 
V. Dorsey, 171 N.W. 933, 142 Minn. 
279. 
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and not by the whole^^ as separate property,and 
on the death of the husband or wife such portion 
descends to his or her heirs,unless the right of 
survivorship is expressly reserved by the instru¬ 
ment under which they hold,^® but this right to re¬ 
mainder in fee does not affect their rights to use 
and occupancy of the estate during their joint 
lives.S® 

Although a husband may be authorized to act for 
the wife as her agent, as shown infra § 68 et seq, 
the mere fact that one person is the husband of, 
and tenant in common with, another person does not 
confer on him authority to sell or lease, or to bind 
her in any manner as to, her separate interest in 
their joint property-^"^ Where husband and wife 
are tenants in common, the interest of one spouse 
is subject to levy and sale on execution,and, in 
case the husband is the debtor, this is so notwith¬ 
standing the wife paid the purchase price of the 
property.S9 However, a judgment creditor of a 
husband cannot, by redeeming from a mortgage sale 
and by a resale under the judgment, acquire any 
title except such as the husband had, in land owned 
by the husband and his wife in undivided interests.^® 
Where husband and wife, as tenants in common, 


mortgage their interest, each one, as between them¬ 
selves, is surety for the other and for such other’s 
portion of the debt although they are joint princi¬ 
pals in their note to the mortgagee.^l 
Where on a conveyance by husband and wife, 
holding as tenants in common, a mortgage for the 
purchase money is taken in the name of the husband 
alone and subsequently the property is reconveyed 
to him alone in satisfaction of the mortgage, he 
holds title to one undivided half interest in his own 
right and to the other undivided one-half interest 
in the right of and as trustee for the wife.92 
where a mortgage for the purchase money is taken 
under which husband and wife had rights of sur¬ 
vivorship by virtue of statutory provisions, on the 
purchasers reassigning their interest to the spouses 
by an instrument which did not create survivorship 
rights the husband and wife were held to own each 
an undivided one-half interest in the property.93 

b. Different Estates and Interests Distinguished 

While a joint tenancy and a tenancy by entirety re¬ 
semble each other and possess some qualities in common, 
yet they differ both in form and substance and are dis¬ 
tinguishable, and an estate by entirety has its own es¬ 
sentia] characteristics which distinguish it from a tenancy 
in common. 


82. Del.—Townsend v. Townsend, 
168 A. 67, 6 W.W.Harr. 493. 

83. Cal.—In re Maxwell's Estate, 46 
P.2d 777, 7 Cal.App.2d 641. 

Recovery of diasnag'es by one spouse 
One of the spouses may sue for 
damages to realty owned in common, 
but he can recover only damages to 
his interest therein.—MacFarland v. 
State. 29 N.Y.S.2d 996, 177 Misc. 117. 
Confidential relationship 

Where property is owned by per¬ 
sons as tenants in common, a con¬ 
fidential relation exists requiring 
their best efforts to protect the prop¬ 
erty.—Gleason v. Squires, 176 N.E. 
593, 39 Ohio App. 88. 

84. Cal.—McDonald v. Morley, 101 
P.2d 690, 15 Cal.2d 409. 

Ill.—Porter v. Porter, 45 N.E.2d 635, 
381 Ill. 322. 

Mich.—^Wright v. Knapp, 150 N.W. 
315, 183 Mich. 656. 

Tenn.—Faulkner v. Ramsey, 158 S. 
W.2d 710, 178 Tenn. 370. 

In absence of right of survivorship, 
survivor takes only such interest in 
fee of spouse as is given by laws of 
descent and distribution.—In re 
Brown, D.C.Ky., 60 P.2d 269. 

85. U.S.—In re Brown, supra. 

86. U.S.—In re Brown, supra. 

87. Iowa.—Chamberlain v. Brown, 
120 N.W. 334, 141 Iowa 540. 

Mass.—Bova v. Clemente, 180 N.E. 

611, 278 Mass. 585. 

Ohio.—Gleason v. Squires, 176 N.E. 
593, 39 Ohio App. 88. 


Joinder in mortgage binding wife’s i 
interest 

Mortgage providing that mortga¬ 
gors mortgage and warrant certain 
described real estate showed that 
wife did not join husband therein 
merely to release dower, but intended 
to mortgage and warrant her inter¬ 
est as tenant in common.—Union 
Central Life Ins. Co. of Cincinnati v. 
Cooper, 181 N.E. 611, 349 Ill. 256, af¬ 
firming 265 Ill.App. 56. 

Payment of rent to husband 

Husband and wife, -although treat¬ 
ed as tenants in common of land 
owned by them, are each entitled to 
share of rents, and payment of all 
to one, where both had joined in 
agreement, would work acquittance 
of lessee.—Gasner v. Pierce, 134 A. 
494, 286 Pa. 529. 

88. Mich.—Michigan State Bank v. 
Kern, 155 N.W. 502, 189 Mich. 467. 

Homestead rights in property held by 
husband and wife as tenants in 
common see Homesteads § 88. 

Trust impressed on building 

Fact that husband and wife were 
tenants in common of realty did not 
subject wife's interest to levy on ac¬ 
count of trust impressed on building 
erected on land With money embez¬ 
zled by husband.—^American Ry. Ex¬ 
press Co. V. Houle, 210 N.W. 889, 169 
Minn. 209, 48 A,L.R. 1266. 

89. Ky.—^Wilson v. Newberry, 38 S. 
W.2d 695, 238 Ky. 635. 
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Minn.—Schmitz v. Wenzel, 208 N.W. 
184, 166 Minn. 435. 

90. Ill.—Sledge v. Dobbs, 98 N.E 
243, 254 Ill. 130. 

91. Vt.—Richardson v. Richardson, 
11 A.2d 227. 

Principal as to own interest 

As to that part of joint note which 
represented purchase price of wife's 
interest, wife in equity stood as the 
principal and her husband as her 
surety.—Richardson v. Richardson, 
supra. 

Debt bequeathed to husband 

Where husband and wife as tenants 
in common executed mortgage to se¬ 
cure joint note which represented 
purchase price on wife’s interest in 
land, plus balance of purchase price 
of husband’s interest, and mortgagee 
bequeathed note and mortgage to 
husband, while husband could sub¬ 
ject mortgage security represented 
by wife’s undivided one-half interest 
to payment of wife’s purchase price, 
husband could not require wife’s 
heirs to pay for redemption more 
than in equity they were bound to 
pay, husband being required to bear 
burden of mortgage as to his portion 
of the one half subject to such pay¬ 
ment.—Richardson v. Richardson, su¬ 
pra. 

92. Ala.—Rike v. Nichols, 25 So. 
1019, 121 Ala. 639. 

93. Mich.—^Weiser v. Laszlo, 294 N. 
W. 122, 295 Mich. 133. 



41 C.J.S. HUSBAND 

An estate by entirety is sometimes regarded as a 
species of, or modified form of. joint tenancy, the 
modification being rendered necessary by the com¬ 
mon-law theory that husband and wife are but one 
person.8^ The unities of time, title, interest, and 
possession are common to both estates but in an 
estate by entirety there is an additional unity, name- 
Iv, that of person.95 Strictly speaking, a tenancy 
by entirety is not a joint tenancy^S but is a sole 
tenancy,9^ and, while the two estates resemble each 
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I other and possess some qualities in common,^* yet 
they differ both in form and substance and are dis- 
tinguishable,99 and it has been said that the dis¬ 
favor with which the courts look on joint tenancies 
does not extend to estates by entirety.^ The seizin 
of the tenants distinguishes the two estates,- and 
a marked, and perhaps the principal, distinction lies 
in the possibility of severance and destruction. 
While the two estates resemble each other in that 
in both the survivor takes the entire estate,^ the 


^ ns— u. s. V. Jacobs, Ill. & N.Y., 

59 S.Ct. 551, 306 U.S. 363. 83 L.Ed. 
T63, reverslng,,C.C.A.Ill., Jacobs v. 
u. S.. 97 F.2d 784, certiorari grant¬ 
ed U. S. V. Jacobs, 59 S.Ct. 147, 
305 U.S. 588, 83 L.Ed. 372, motion 
• denied 59 S.Ct. 640, 306 U.S. 620. 
83 L.Ed. 1026—Dimock v. Corwin, 
III. & N.Y.. 59 S.Ct. 551. 306 U.S. 
363, S3 L.Ed. 763, affirming, C.C A.. 
99 F.2d 799, affirming, D.C.N.Y., 19 
FSupp. 56. certiorari granted 59 

S. Ct. 357. 305 U.S. 593. 83 L.Ed. 
375. 

i^rk—Parrish v. Parrish. 235 S.W. 
792, 151 Ark. 161. 

Del.—Carlisle v. Parker, 18^ A. 67, 

S W.W.Harr. S3. 

D.C.—Settle v. Settle, 8 F.2d 911, 
56 App.D.C. 50. 

Ky.—Hoffmann v. Newell, 60 S.W.2d 
607. 249 Ky. 270, 89 A.L.R. 4 89. 
Md.—Schilbach v. Schilbach, 189 A. 
432, 171 Md. 405. 

Mass.—Bernatavicius v. Bernatavi- 
cius, 156 N.B. 685, 259 Mass. 486, 52 
A.L.R. SS6. 

Mich.—Hoyt v. Winstanley, 191 N.W. 
213, 221 Mich. 515. 

Pa.—Madden v. Gosztonyi Savings & 
Trust Co., 200 A. 624, 331 Pa. 476, 
117 A.L.R. 904. 

30 C.J. p 565 note 76—62 C.J. p '571 
note 25 [a] (3), (4). 

95. U.S.—U. S. V. Jacobs, Ill. & N. 

T. . 59 S.Ct. 551, 306 U.S. 363, 83 L. 
Ed. 763, reversing, C.C.A.Ill., Ja¬ 
cobs V. U. S., 97 F.2d 784, certio¬ 
rari granted U. S. v. Jacobs, 59 S. 
Ct. 147, 305 U.S. 588, 83 L.Ed. 372, 
motion denied 59 S.Ct. 640, 306 U.S. 
620, 83 L.Ed. 1026—Dimock v. Cor¬ 
win, Ill. & N.Y., 59 S.Ct. 551, 306 

U. S. 363, 83 L.Ed. 763, affirming, 

C.C.A., 99 F.2d 799, affirming, D. 
C.X.Y., 19 F.Supp. 56, certiorari 

granted 59 S.Ct. 357, 305 U.S. 593, 
S3 L.Ed. 375. 

Ark.—Parrish v. Parrish, 235 S.W. 
792, 151 Ark. 161. 

Del.—Carlisle v. Parker, 188 A. 67, 
8 W.W.Harr. 83. 

D.C.—Settle v. Settle, 8 P.2d 911, 56 
App.D.C. 50. 

Ind.—Heffner v. WTiite, App., 45 N.E. 
2d 342. 

Ky.—Hoffmann v. Newell, 60 S.W.2d 
607, 249 Ky. 270, 89 A.L.R. 489. 
Mich.—Union Guardian Trust Co. v. 
Vogt, 248 N.W. 639, 640, 263 Mich. 
330, citing Oorpus Juris—Hoyt v. 


Winstanley, 191 N.W. 213, 221 

Mich. 515. 

Pa—In re "Walker’s Estate, 16 A.2d 
28, 340 Pa. 13—Madden v. Gosz¬ 
tonyi Savings & Trust Co., 200 A. 
624, 331 Pa. 476, 117 A.L.R. 904. 

30 C.J. p 565 note 77. 

96. Del.—Carlisle v. Parker, 188 A. 
67, 8 W.W.Harr. 83. 

Ind.— Heffner v. White, App., 45 N.E. 
2d 342. 

Mass.—Raptes v. Cheros, 155 N.E. 
787, 259 Mass. 37. 

N J.—Mosser v. Dolsay, 27 A.2d 155, 
132 N.J.Eq. 121. 

Pa.—Madden v. Gosztonyi Savings & 
Trust Co., 200 A. 624, 331 Pa. 476, 
117 A.L.R. 904. 

30 C.J. p 565 note 78. 

97. Mass.— Raptes v. Cheros, 155 N. 
E. 787, 259 Mass. 37. 

30 C.J. p 565 note 79. 

Number of persous 

A joint tenancy can exist with any 
number of persons. 

Del.—Carlisle v. Parker, 188 A. 67, 

8 W.W.Harr. S3. 

Ind.—Heffner v. White, App., 45 N 
E.2d 342. 

98. Del,—Carlisle v. Parker, 188 A. 
67, 8 W.W.Harr. 83. 

Pa.—Madden v. Gosztonyi Savings & 
Trust Co., 200 A. 624, 331 Pa. ’476, 
117 A.L.R. 904. 

30 C.J. p 565 note 80. 

99. Del.—Carlisle v. Parker, 188 A. 
67, 8 W.W.Harr. 83. 

Ky.—Hoffman v. Newell, 60 S.W. 2d 
607, 249 Ky. 270, 89 A.L.R. 489. 
]\Io.—Greene v. Spitzer, 123 S.W. 2d 
57, 343 Mo. 751. 

Pa.—Madden v. Gosztonyi Savings & 
Trust Co., 200 A. 624, 331 Pa. 476, 
117 A.L.R. 904. 

30 C.J. p 565 note 81. 

1. Mich.—Hoyt V. Winstanley, 191 
N.W. 213, 221 Mich. 515. 

Mo.—Craig v. Bradley, 134 S.W. 1081, 
153 Mo.App, 586. 

2. Del.—Carlisle v. Parker, 188 A. 
67, 8 W.W.Harr. 83. 

Ind.—Heffner v. White, App., 45 N. 
E.2d 342. 

Pa—Wakefield v. Wakefield, 25 A.2d 
841, 149 Pa. Super. 9. 

Vt.—Kennedy v. Rutter, 6 A.2d 17, 
110 Vt. 332. 

30 C.J. p 565 note 82. 
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Seizin of tenant: 

By entirety as per tout and non 
per my see infra § 34. 

In joint tenancy as per my et per 
tout see the C.J.S. title Joint 
Tenancy § 3, also 33 C.J. P 907 
note 7 [a]. 

3. U.S.—Dimock v. Corwin, CC.A.N. 
Y., 99 F.2d 799, affirming, .D C., 19 
F.Supo. 56, certiorari granted 59 
S.Ct *357, 305 U.S. 593, S3 L Ed. 
375, affirmed 59 S.Ct, 551, 306 U.S. 
363, S3 L.Ed. 763. 

Del.—Carlisle v. Parker, 188 A. 67, 8 
W.W.Harr. 83. 

Ky.—Hoffmann v. Newell, 60 S.W.2d 
607, 249 Ky. 270, 89 A.L.R. 489. 
Mass.—Milan v. Boucher, 189 N.E. 
576, 285 Mass. 590—Ames v. Chand¬ 
ler, 161 N.B. 616, 265 Mass. 428— 
Raptes v. Cheros, 155 N.E. 787, 259 
Mass. 37. 

N.Y.—In re Jamaica Bay, Boroughs 
of Brooklyn and Queens, City of 
New- York, 297 N.Y.S. 415, 252 App. 
Div. 103. 

Or.—Holman v. Mays, 59 P.2d 392, 
395, 154 Or. 241, citing Corpus Ju¬ 
ris. 

Pa.—Lukac v. Morris, 7 Sch.Reg. 241. 
R.I.—Van Ausdall v. Van Ausdall, 
135 A. 850, 48 R.L 106. 

30 C.J. p 566 note 85. 

Joint tenancy as capable of sever¬ 
ance by act of one of the tenants 
so as to defeat right of survivor¬ 
ship see the C.J.S. title Joint Ten¬ 
ancy § 4, also 33 C.J. -p 907 note 8 
et seq. 

Tenancy by entirety as not severable 
by act of one spouse see infra § 34. 

4. U.S.—U. S. V. Jacobs, Ill. & N. 
Y., 59 S.Ct 551, 306 U.S. 363, 83 L. 
Ed. 763, reversing, C.C.A.Ill., Ja¬ 
cobs V. U. S.. 97 F.2d 784, certio¬ 
rari granted U. S. v. Jacobs, 59 S. 
Ct 147, 305 U.S. 5SS, 83 L.Ed. 372, 
motion denied 59 S.Ct 640, 306 U.S. 
620, 83 L.Ed. 1026—Dimock v. Cor¬ 
win, Ill. & N.Y., 59 S.Ct 551, 306 
U.S. 363, 83 L.Ed. 763, affirming, 
C.C.A., 99 F.2d 799, affirming, D.C. 
N.Y., 19 F.Supp. 56, certiorari 

granted 59 S.Ct 357, 305 U.S. 593, 
83 L.Ed. 375—Irvine v. Helvering, 
C.C.A., 99 F.2d 265. 

Ind.—Heffner v. White, App., 45 N.E. 
2d 342. 

Vt—Kennedy v. Rutter, 6 A.2d 17| 
110 Vt 332. 
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nature of the right by which the survivor takes dif¬ 
fers in the two classes of tenancies.^ 

Tenancy in common. An estate by entirety has 
its own essential characteristics which distinguish it 
from a tenancy in common,® such as the seizin of 
the tenants.*^ 

Community interest. The joint tenancy of a hus¬ 
band and wife and community interest are distin¬ 
guished infra § 462. 

When distinctions immaterial. In a case where 
the deed in question cannot be construed to create 
a tenancy in common, and one of the spouses has 
■•died, it is of no practical consequence, and it is un¬ 
necessary to determine, whether a tenancy by en¬ 
tirety or a joint tenancy was created, as in either 
case the survivor is entitled to the whole estate,® 
and, where the case falls within a provision of the 
statutes of the jurisdiction allowing a surviving wid- 
’OW to take the whole estate of the deceased husband 
where it is of less value than a certain amount, 
it is immaterial whether the parties took as tenants 
'in common, joint tenants, or tenants by entirety, as 


41 C.J.S. 

in any event the surviving widow is entitled to the 
whole estate.® 

§ 34. - Tenancy by Entirety 

a. In general 

b. Estates in which tenancy may exist 

c. Severance and termination 

d. Rights of spouses 

e. Rights and remedies of creditors 

a. In Greneral 

An estate by entirety, which is a form of coownership 
•with right of survivorship, is a peculiar and anomalous 
'estate held by husband and wife by virtue of title ac¬ 
quired by them jointly after marriage whereby each 
is seized per tout et non per my. It is distinguishable 
from other estates and Interests. 

An estate by entirety, which is a form of coown¬ 
ership held by husband and wife with right of sur¬ 
vivorship,^® is defined as an estate held by husband 
^and wife by virtue of title acquired by them jointly 
after marriage.^^ It is a peculiarly ^nd anoma- 
lousi® estate. It is a sui generis species of tenan¬ 
cy,!^ and a convenient mode of protecting a sur- 
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Wyo.—Hill V. Breeden, 79 P.2d 482, 
4S7, 53 Wyo. 125, citing Corpus 
Juris. 

30 C.J. p 566 note 88. 

5. Ky.—Hoffmann v. Newell, 60 S.W. 
2d 607, 249 Ky. 270, 89 A.L.R. 489. 

Mo.—Greene v. Spitzer, 123 S.\V.2d 
57, 343 Mo. 751. 

30 C.J. p 566 note 89. 

Surviving spouse of tenancy by en¬ 
tirety as not taking any new or ad¬ 
ditional interest by virtue of sur¬ 
vivorship see infra § 34. 

Survivor in joint tenancy as taking 
new interest see the C J.S. title 
Joint Tenancy § 1, also 33 C.J. p 
903 note 28. 

6. Mo.—^^Vilson v. F^ost, 85 S.W. 
375, 186 Mo. 311, 105 Am.S.R 619, 
2 Ann.Cas. 557. 

Survivorship 

Under the statutes relating to sep¬ 
arate property of married women, it 
has been held that the sole difference 
between a tenancy by entirety and a 
tenancy in common is the right of 
the survivor to the entire estate.— 
Gray v. State, 1S9 N.Y.S. 572, 116 
Misc. 760—MacFarland v. State, 29 
N.T.S.2d 996, 177 Misc. 117. 

7. N.J.—Taub v. Shampanier, 112 A. 
322, 95 N.J.Law 349. 

Seizin -of tenant: 

By entirety as per tout and not per 
my see infra § 34. 

In tenancy in common as per my 
and not per tout see the C.J.S. 
title Tenancy in Common § 4, 
also 62 C.J. p 409 note 32. 

8. D.C.—Alsop V. Fedarwisch, 9 App. 
D.C. 408. 


9. Ind.—Dotson v. Faulkenburg, 116 
N.B. 577, 186 Ind. 417. 

10. U.S.—Schram v. Burt, C.C.A. 
Mich., Ill F.2d 557. 

Mich.—Lilly v. Schmock, 298 N.W. 

116, 297 Mich. 513. 

Pa.—Madden v. Gosztonyi Savings & 
Trust Co., 200 A. 624, 331 Pa. 476, 
117 A.LR. 904. 

11. U.S.—Hernandez v. Becker, C.C. 
A.N.M., 54 P.2d 542. 

Fla.—Bailey v. Smith, 103 So. 833, 
834, 89 Fla. 303, citing Corpus Ju¬ 
ris. 

Or.—^Wenker v, Landon, 88 P.2d 971, 
161 Or. 265—Schafer v. Schafer, 
260 P. 206, 208, 122 Or. 620, 59 A. 
L.R. 707, quoting Corpus Juris. 

30 C.J. p 564 note 66—62 C.J. p 571 
notes 24, 25, p 572 notes 26, 27. 
“Entirety” defined see the C.J.S. def¬ 
inition 30 C.J.S. p 264 note 52. 
“Estate” defined see Estates § 1. 
Necessity of acquisition during cov¬ 
erture see supra § 31. 

“Tenancy by entireties, or by the 
entirety, is the tenancy by which 
husband and wife at common law 
hold land conveyed or devised to 
them by a single instrument which 
does not require them to hold it by 
another character of tenancy.”—First 
Nat. Bank v. Hall, 161 S.E. 484, 485, 
301 N.C. 787. 

ILegal conception of long standing 
Pa.—Northampton Brewery Corpora¬ 
tion v. Lande, 10 A.2d 582, 138 Pa. 
Super. 235. 

Iiegal estate 

Estates by entirety are legal es¬ 
tates as fully as though vested in 
individuals as tenants in common.— 
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Ganoe v. Ohmart, 254 P. 203, 121 
Or. 116. 

12. Del.—Sidwell v. Sidwell, 165 A 
334, 5 W.W.Harr. 322. 

Fla.—Bailey v. Smith, 103 So. 833, 
834, 89 Fla. 303, citing Corpus Ju¬ 
ris. 

Ind.—Baker v. Cailor, 186 N.E. 769, 
206 Ind. 440. 

Or.—Holman v. Mays', 59 P.2d 392, 
395, 154 Or. 241, citing Corpus Ju¬ 
ris. 

R.I.—Bloomfield v. Brown, 25 A.2d 
354, 358, 67 R.L 452, 141 A.L.R. 
170, citing Corpus Juris. 

30 C.J. p 564 note 67. 

13. Fla.—Bailey v. Smith, 103 So. 

833, 834, 89 Fla. 303, citing Cor¬ 
pus Juris. 

Ind.—Koehring v. Bowman, 142 N.E. 
117, 194 Ind. 433. 

Mich.—Arrand v. Graham, 298 N.W. 
281, 297 Mich. 559, 136 A.L.R. 1206. 
rehearing denied 300 N.W. 16, 297 
Mich. 559, 136 A.L.R. 1210. 

R.I.—Bloomfield v. Brown, 25 A.2d 
354, 358, 67 R.I. 452, 141 A.L.R. 
170, citing Corpus Juris. 

30 C J. p 564 note 68. 

14. U.S.—Lang v. Commissioner of 

Internal Revenue, 53 S Ct. 534, 289 
U.S. 109, 77 L.Ed. 1066, affirming, 
C.C.A., 61 P.2d 280, certiorari 

granted 53 S.Ct. 387, 288 U.S. 596. 
77 L.Ed. 973—Schram v. Burt, C.C. 
A.Mich., Ill F.2d 557. 

Fla.—Bailey v. Smith, 103 So. 833, 

834, 89 Fla. 303, citing Corpus Ju¬ 
ris. 

N.T.—In re Weiden's Estate, 259 N. 
T.S. 573, 144 Misc. 854. 
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viving spouse from inconvenient administration of ^ tout et non per 

the decedent’s estate and from the others impro^i- ^sibl p . contempla- 

dent debtst5 The essential characteristic of an es- m>.i'> mere is uut 
tate by entirety is that each spouse is seized of the 

. . T -p Pa_C I T Corporation v. Flint, 5 

"'•VCv c “ts"- '''■ ^ 

p Bloomfield v. Brown, 25 A.2d 52 A.L..R. „ g-- v. American Alliance Ins. Co. 

67 R I. 432. X41 A.UR. 170. 3 Iich.-Lon. If Xe.- York. ITS A. 205.^ 317 

citing tkUTtls Jv,«s- jgy ,g 5 3 JS, 275 Mich. 328— 410 Corpus 

30 C.J. P 060 note . Union Guardian Trust Co v Vogt. ’v IVakefleld. 23 

15. D.C.— Pairclaw v. Ro"®®*' 248 N.V'. 639. 640. 263 Mich. o.O. ^ Pa.Super. 9 —Kerr v. 

F.2d 829, 76 U-S-APP-D-C. 1 7. 14o citing Corpus Juns. bl^ments, 25 A.2d 737, 148 Pa-Su- 


F M S29, 76 U.S.APP.D.C. 197, 143 Corpus Juris. 

\'l.R. 1154, certiorari denied 63 ^iQ__schwind v. O'Halloran, 142 S. 
'^‘ct 531 318 U.S. 756, 87 L.Ed. -^v.2d 55, 346 Mo. 486—Greene v. 

^ ^ T-rr n ^ rr 0 40 ATrt 7.^1 


TA. U S.—Lang v. Commissioner of | 
Internal Revenue. 53 S Ct. 534, 289 
US 109, 77 L.Ed. 1066, affirming, 
r’rV *61 F2d 280, certiorari 
granted 53 S.Ct. 387, 288 U.S 596. 
77 L.Ed. 973 —Commissioner of in¬ 
ternal Revenue v. Hart, C.C.-A, 106 
p2d 269—Jacobs v. U. S., C.UA. 
tiT 97 F2d 784, certiorari granted 

■^“'V - -A CJ 1A7 


, 0 .->. ---- 

^V^’d 55. 346 Mo. 486 —Greene v. 
Spitzer, 123 S.V\2d 57, 343 Mo 751 
—Ahmann v. Kemper, 119 S.l\.:-d 
056 342 Mo. 944—Samuel v. Fred¬ 
erick, 262 S.T\^ 713 —Magidson v. 
Stern. 148 S.\V.2d 144, 235 Mo.App. 
1039 —Hartford Fire Ins. Co. v. 
Bleedorn, 132 S.W.2d 1066, 235 Mo. 
\DD, 286—I. R. Goldberg Plumbing 
Supply Co. V. Taylor. 237 S.W. 900, 
209 Mo.App. 98. 


Ill., 97 F.2d 784, N.J.— Hopper v. Gurtman, 18 *A2d 

U. S. V. Jacobs, 59 S.Ct. 14(, 30o X.J-Law 263, 133 A.L.R. 


U S. oSS. 83 L.Ed. 372, reversed on 
other grounds 59 S.Ct. 551, 306 U, 
S 363, 83 L.Ed. 763, motion de- 

’ _ TT oi e.in Qf* 


.j.-nupyci »• -- 

245, 126 N.J.Law 263, 133 A.L.R. 
621, affirming 8 A.2d 376, 17 N.J. 
Misc. 289. 


s. 563. S3 L.Ed. 763, motion de- ^.i^guire's Estate, 296 N. 

nied 59 S.Ct. 640. 306 U.S 620 S- - —^ App.Dlv. 337, afifirm- 


nieu oij --, -- r4 r< A 

LEd 1026—Lilly v. Smith, C.C.A, 
Ind. 96 P2d 341, certiorari denied 
59 S.Ct. 64, 305 U.S. 604, 83 L.Ed. 
3S3, motion denied 59 S.Ct. 

307 U.S. 651, S3 L.Ed. 1530 —Good- 
enough V. Commissioner of Inter- 
nTievenue. C.C.A.. S3 F.2d 389 
—Hernandez v. Becker, C,C.A.jN. 
M. 54 F.2d 542—Safe Deposit & 
Trust Co. V. Tait, D.C.Md., 295 F. 
429. 

] 3 el.—Carlisle v. Parker, 188 A. 67, S 
T\'.W.Harr. S 3 —Townsend w. 
Townsend, 168 A. 67, 5 W.W.Harr. 
493 __Sidwell v. Sidwell, 165 A. 334, 

5 -W.W.Harr. 322—Heitz v. Sayers, 
121 A. 2225, 2 W.W.Harr. 20 <— 

In re Giant Portland Cement Co., | 
Ch., 21 A.2d 697. 

D.C.—Fairclaw v. Forrest, 130 F.-d 
829, 76 U.S.App.D.C. 197, 143 A.L. 
R. 1154, certiorari denied 63 S.Ct. 
531, 318 U.S. 756. 87 L.Ed. 1130— 
American Wholesale Corporation 
V. Aronstein, 10 F.2d 991, 56 App. 
D.C. 126. 

Fla.—Kewman v. Equitable Life As- 

^ ^ - ^.r f, ^ aa Cl... '7As: 11Q 


ill I C -.tiO-su.**-- 

TS 528, 251 App.Div. 337, affirm- 
ing 291 N.T.S. 753, 161 Misc. 219, 
motion granted In re Maguire’s 
Will, 298 X.T.S. 1008, 252 App.Div. 
752, affirmed 13 N.B.2d 458, 277 N. 

Y. 527_Dryja v. Twarozynski, 261 

N.Y.S. 848, 238 App.Div. 760, modi¬ 
fied on other grounds 267 N.Y.S. 
578, 239 App.Div. 509—In re 
Dunn’s Estate, 199 NY.S. 673 20 d 
A pp.Div. 407, affirming 193 N.Y.S. 
919 118 Misc. 426, reversed on oth¬ 
er grounds 141 N E. 915, 236 N.Y. 
461 —In re Richichi’s Estate, 3 N. 
Y S ‘^d 722 167 Misc. 191—Clark v. 
Rowell. 298 X.T.S. 232. 16\ 

777 —Finnegan v. Humes, 298 N. 
TS 50 163 Misc. 840, modified on 
other grounds 299 N.Y.S. 501 252 
App.Div. 385, affirmed 14 N.E.^d 
389 277 N.Y. 682—In re Dell’s Es¬ 
tate, "276 N.Y.S. 960, 154 Misc. 216 
—Lopez v. McQuade, 273. N.Y.S. 
34 151 Misc. 390—Leland v. 
B^wm, 241 N.Y.S. 22, 136 Misc. 
493 —Prudential Ins. Co. of Ameri¬ 
ca v Bickford, 40 N.Y.S.2d 376. 


la,— Xewman v. Eauitable Life v. Shields. 18 S.B.2d 

sur. Soc. of U. S.. 160 So. 74o, M9 - ■ —First Nat. Bank 


sur. ooc. ui — I 

Fla. 641—Perris-Lee Lumber Co. 
V. Fulghum, 123 So. 697, 98 Fla. 
171 —Bailey v. Smith, 103 So. 833, 
834, 89 Fla. 303, citing Corpus Ju- 
ris. 

Ind.—Baker v. Cailor, 186 N.E. f69, 
206 Ind. 440. 

Iowa.—Pay v. Smiley, 207 N.W. 369, 
201 Iowa 1290, modified on other 
grounds 209 N.W. 307. 

—^Hoffmann v. Newell, 60 S.W.2d 
607, 249 Ky. 270, 89 A.L R. 489. 

Md.—Cunningham v. Cunningham, 


157 220 N.C. 628—First Nat. Bank i 
V. Hall, 161 S.B. 484. 201 N.C. 787 

—IVlnohester-Simmons Co. v. Cut¬ 
ler, 155 S.E. 611. 199 N.C 709— 
Davis V. Bass. 124 S.E. 566, 188 
X.C. 200. 

Or—Wenker v. Landon, 88 P.2d 971, 
161 Or 265—Pfafflnger v. Seely. 
091 P 1015, 134 Or. 542 —Klorflne 
V. Cole. 252 P. 70S. 709, 121 Or. 76, 
citing Corpus Juris, and modified 
I on other grounds 254 P. 200. 121 
Or. 7 6. 


Pn_c I. T. Corporation v. Flint, 5 

A.2d 126, 333 Pa. 350, 121 A.L.R. 
1022—Madden v. Gosztonyi Say- 
Ings & Trust Co., 200 A. 624 331 
Pa. 476, 117 AL.R. 904 —Porohen- 
cki V. American Alliance Ins. o* 
of New York, 176 A. 205, 317 P^ 

410 —Gasner v. Pierce, 134 A. 49 , 

495, 286 Pa. 529, quoting Corpus 
Juris— Wakefield v. Wakefield, -i> 

A. ‘■'d 841 149 Pa.Super. 9—Kerr v. 
Ciements. 25 A.2d 737. 14S Pa.Su- 
gr. 378—Magee v. Morton Build¬ 
ing & Loan Ass’n, 15S A. 647. 19 
Pa Super. 331—Earner v. Kinnan, 

18 Pa.Dist. & Co. 395 —Ziegler 
Ziegler, 17 Pa.Dist. & Co. 231, -3 
Berks Co.L.J. 404— In re Comito s 
Estate, 13 Pa.Dist. & Co. oO- 
In re Fink’s Estate, 6 Pa.Dist. & 

Co. '799, 6 Erie Co. 2SI—Mitchell v. 
Ruth, 30 Del.Co. 446, 55 York Leg. 
Rec. 153—Telesky v. Fidelity & 
Guarantv Fire Corporation, Balti¬ 
more, 33 Luz.Leg.Reg. 409. af¬ 
firmed 13 A.2d 899, 140 Pa.Super. 
457. 

Tenn.—Newson v. Shackleford, 43 S. 

’ W’.2d 384, 163 Tenn. 358. 

Vt.—Kennedy v. Rutter, 6 A.2d 17, 

3 110 Vt. 332. 

. 30 C.J. P 565 note 70. 

. 17. U.S.—Lang v. Commissioner of 
1 Internal Revenue, 53 S.Ct. 534. 289 
US 109, 77 L.Ed. 1066, affirming. 

). C C.'a., *61 F.2d 280, certiorari 

e granted 53 S.Ct. 387, 288 U.S. 596. 

5 77 L.Ed. 973. 

5. Del—In re Giant Portland Cement 
i- Co, Ch., 21 A.2d 697. 
r. Fla.—Newman v. Equitable Life As- 
T. sur. Soc. of U. S., 160 So. 745, 119 
Fla. 641—Bailey v. Smith, 103 So. 
c. 833, 834, 89 Fla. 303, citing Corpus 

•u Mass.—Palmer v. Mansfield, 110 ^ 
>2 E 2So, 222 Mass. 263, L.R.A.1916C 
2d 677 

s- Mich.— Nurmi v. Beardsley, 266 N. 
16 "W. 368, 275 Mich. 328 —Union 

S. Guardian Trust Co. v. Vogt, 248 N. 
V. W. 639, 640, 263 Mich. 330, citing 
3C. Corpus Juris. «, 

!*!“ Mo.—Greene v. Spitzer, 123 S.W..-d 
57 343 Mo. 751 —City of Laclede. 

2d to’ Use of Abell v. Libby, 285 S.W. 
nk 17 S, 221 Mo.App. 703, transferred, 
87 see’City of Laclede v. Libby, Sup., 
It- 278 S.W. 372. 

I— N.J.—Hopper v. Gurtman, IS A.^ 
L8S 245, 126 N.J.Law 263, 133 A.L.R. 

621, affirming 8 A.2d 376, 17 N.J. 

71, Misc. 289. „«, 

.|y Or—^Wenker v. Landon, 88 P.-d 971, 
ine 161 Or. 265 —Klorflne v. Cole, 252 
76 P. 708, 709, 121 Or. 76, citing Cor- 
led pus Juris, and modified on other 
121 grounds 254 P. 200, 121 J®* 

L T. Corporation v. Flint, » 


459 



HUSBAND AND WIFE 


41 G.J.S. 


§ 34 


tion of law, it is held by but one person.^^ While 
a tenant by the entirety owns the entire estate, yet 
where it is owned in fee, it is not greater in quan¬ 
tity than any other estate in fee.^^ During cover¬ 
ture neither spouse has an estate of inheritance in 
property held as an estate by entirety.^o None of 
the incidents peculiar to the estate rests on any 
ground of public policy.-^ 

Other estates and interests distinguished. The 
interest of a tenant by entirety in real estate is 
of much less value than that of the sole and uncon¬ 
ditional owner, being of little more value than a life 
estate.-^ The difference between a tenancy by en¬ 
tirety and a partnership conducted by husband and 
wife as partners is that the partnership involves, in 
addition to coownership of property, the element of 
carrying on a business or commercial enterprise for 
profit.23 The difference between tenancy by entire¬ 
ty in land and the right of survivorship in personal¬ 
ty is that the husband cannot defeat his wife’s right 


of survivorship in the land, whereas at common law 
he can defeat her right of survivorship in personal¬ 
ty by reducing the choses in action to possession 
and disposing of them.24 A tenancy by entirety is 
distinguished from community interest infra § 462, 
from joint tenancy supra § 33, from tenancy in 
common supra § 33, and from a homestead in Home¬ 
steads § 1. The fact that an estate by entirety is 
an estate in plurality or coownership is shown in 
Estates § 18. 

b. Estates in Which Tenancy May Exist 

A tenancy by entirety may exist whether the estate 
la in fee, for life, or for years, and whether the prop¬ 
erty is in possession, reversion, or remainder. 

It is stated generally that a tenancy by entirety 
may exist whether the estate is in fee, for life, or 
for years, and whether the property is in possession, 
reversion, or remainder.^S More specifically it is 
held that the tenancy may exist in a life estate^® 


A.2d 126. 333 Pa. 350, 121 A.L.R. 
1022—Gasner v. Pierce, 134 A 494, 
495, 286 Pa. 529, quotingr Corpus 
Juris—Shawnee Lake Ass’n v. 
Uhler, 198 A 910, 131 Pa.Super. 
146—Edwards v. Dauphin Deposit 
Trust Co., 49 Dauph.Co. 129. 

Vt.—Kennedy v. Rutter, 6 A2d 17, 

110 Vt. 332. 

18. U.S.—Lang v. Commissioner of 
Internal Revenue, 53 S.Ct. 534, 289 

U.S. 109, 77 L.Ed. 1066, affirming, 
C.C.A, 61 F.2d 280, certiorari 
granted 53 S.Ct. 387, 288 U.S. 596, 
77 L.Ed 973—Tyler v. U. S., 50 S. 
Ct. 356, 281 U.S. 497, 74 L.Ed. 991, 
69 A.L.R. 758, affirming, C.C.AMd., 

U. S. V. Tyler, 33 P.2d 724, certio¬ 
rari granted Tyler v. U. S., 50 S. 
Ct. 81, 280 U.S. 548, 74 L.Ed. 607, 
which reversed, D.C., 28 F.2d 887, 
reversing, C.C.A.Pa., U. S. v. Prov¬ 
ident Trust Co. of Pennsylvania, 
35 P.2d 339, certiorari granted 50 
set. 160, 280 US. 551, 74 L Ed, 
609, and Commissioner of Internal 
Revenue v. Girard Trust Co., C. 
C.A, 35 P.2d 343, certiorari grant¬ 
ed Lucas V. Girard Trust Co., 50 
S.Ct. 160, 280 U.S. 551, 74 L.Ed. 
609—Schram v. Burt, C.C.A.Mich., 

111 F.2d 557—Commissioner of In¬ 
ternal Revenue v. Hart, C.C.A, 106 
F.2d 269—^Hernandez v. Becker, C. 
C.A.N.M., 54 F.2d 542. 

Fla.—Strauss v. Strauss, 3 So.2d 727, 
148 Fla. 23—Hunt v. Covington, 
200 So. 76, 145 Fla 706—Stanley 

V. Powers, 166 So. 843, 123 Fla 359 
—Logan Moore Lumber Co. v. Leg¬ 
ato, 131 So. 381, 100 Fla. 1451— 
Anderson v. Trueman, 130 So. 12, 
100 Fla. 727. 

Ind.—Baker v. Cailor, 186 N.E. 769, 
206 Ind. 440. 

Md.—Tizer v. Tizer, 160 A 163, 162 
Md. 489. 


Mass.—Bernatavicius v. Bernatavi- 
cius, 156 N.E. 685, 259 Mass. 486, 
52 AL.R. 886—Raptes v. Cheros, 
155 N.E. 787, 259 Mass. 37—^Voight 

V. Voight, 147 N.E. 887, 252 Mass. 
582—Palmer v. Mansfield, 110 N.E. 
283, 222 Mass. 263, L.R.A1916C 
€77. 

Mich.—^Nurmi v. Beardsley, 266 N.W. 
368, 275 Mich. 328—Union Guard¬ 
ian Trust Co., V. Vogt, 248 N.W. 
639, 640, 263 Mich. 330, citing Cor¬ 
pus Juris. 

Mo.—Schwind v. O’Halloran, 142 S. 

W. 2d 55, 346 Mo. 486—Greene v. 
Spitzer, 123 S.W.2d 57, 343 Mo. 
751—Samuel v. Frederick, 262 S. 

W. 713—^Wharton v. Citizens' 
Bank of Bosworth, 15 S.W.2d 860, 
223 Mo.App. 236. 

N.Y.—Clark v. Rowell, 298 N.T.S. 
232, 163 Misc. 777. 

N.C.—Bryant v. Shields, 18 S.E.2d 
157, 220 N.C. 628—First Nat. Bank 
V. Hall, 161 S.E. 484, 201 N C. 787 
—Bryant v. Bryant, 137 S.E. 188, 
193 N.C. 372, 51 A.L.R. 1100— 

Johnson v. Leavitt, 125 S.E. 490, 
188 N.C. 682—Davis v. Bass, 124 
S.E. 566, 188 N.C. 200. 

Or.—^Wenker v. Landon, 88 P.2d 971, 
161 Or. 265—^Klorfine v. Cole, 252 
P. 708, 709, 121 Or. 76, citing Cor¬ 
pus Juris, and modified on other 
grounds 254 P. 200, 121 Or. 76. 

Pa.—Madden v. Gosztonyi Savings & 
Trust Co., 200 A. 624, 331 Pa. 476, 
117 AL.R. 904—Gasner v. Pierce, 
134 A. 494. 495, 286 Pa. 529, quot¬ 
ing Corpus Juris—Hamer v. Kin- 
nan, 18 Pa Dist. & Co. 395—Ziegler 
V. Ziegler, 17 Pa.Dist. & Co. 231, 23 
Berks Co.L.J. 404—Edwards v. 
Dauphin Deposit Trust Co., 49 
Dauph.Co. 129. 

Tenn.—Gaylor v. Miller, 59 S.W.2d 
502, 166 Tenn. 45—Scholze v. 

460 


Scholze, 2 Tenn.App. 80, 90, citing 
Corpus Juris. 

30 C.J. p 565 note 72. 

19. Ind.—Simmons v. Parker, 112 N. 
E. 31, 61 Ind.App. 403. 

20. Ark.—Roulston v. Hall, 50 S.W. 
690, 66 Ark. 305, 74 Am.S.R. 97. 

Or.—^Wenker v. Landon, 88 P.2d 971, 
161 Or. 265—Schafer v. Schafer, 
260 P. 206, 208, 209, 122 Or. 620, 59 
AL.R. 707, quoting Corpus Juris. 
Right of surviving spouse see infra 
subdivision d (2) of this section. 

21. Ind.—Sharpe v. Baker, 96 N.E. 
627, 51 Ind.App. 547, petition over¬ 
ruled 99 N.E. 44, 51 Ind.App. 597. 

22. Tenn.—Alfred v. Bankers' & 
Shippers' Ins. Co., 68 S.W.2d 941, 
167 Tenn. 278. 

23. Pa.—Northampton Brewery Cor¬ 
poration V. Lande, 10 A.2d 583, 138 
Pa Super. 235—^Uniontown Nat. 
Bank & Trust Co. v. Meinert, '4 
Fay. Co.Leg.J. 233, 55 York Leg. 
Rec. 109. 

Partnership contracts between hus¬ 
band and wife see infra § 129. 

24. Tenn.—Scholze v. Scholze, 2 
Tenn.App. 80. 

25. N.C.—Davis v. Bass, 124 S.E. 
566, 571, 188 N.C. 200, citing Cor¬ 
pus Juris. 

Tenn.—Ames v. Norman, 4 Sneed 
683, 70 Am.D. 269. 

Tenancy by entirety in personal 
property see infra § 35. 

Five-year lease of real estate con¬ 
stituted chattel real in which estate 
by entirety could exist.—Matthews 
V. McCain, 170 So. 323, 125 Fla. 840. 

28. Ind.—Graham v. Sinclair, 1^ 
N.E. 634, 83 Ind.App. 68. 

30 C.J. p 566 note 4. 
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and in an equitable estate and one of the gran¬ 
tees may hold only a life estate.28 it is frequently 
held that the interest of husband and wife in a con¬ 
tract for the sale of land in which their names ap¬ 
pear as vendees, or of which they are assignees, is 
an estate by entirety.29 A mere option to pur¬ 
chase land, however, cannot vest in the holders any 
title' by entirety so long as the option has not been 

exercised.20 

S6VGr3»iiC6 Stud Termiiis/tioii 

An estate by entirety may be destroyed or terminated 
bv the joint acts of husband and wife, but not by the 
act of one of them. Death of one of the spouses term!- 


§ 34 

it may be 


nates the estate, and under some statutes 
terminated on the insanity of one of them. 

An estate by the entirety cannot be severed or 
divided into two interests^! by the act of one of 
the spouses.32 It may, however, be destroyed or 
terminated by the joint acts of husband and wife, 
such as a sale and conveyance by both,3^ although 
a contract for the sale of the land will not have 
this result.35 The death of one tenant by entirety 
terminates the estate,36 and, by the weight of au¬ 
thority, as shown in Divorce § 180, the same re¬ 
sult follows from an absolute divorce. The exist¬ 
ence of the estate is not dependent on the good con¬ 
duct of the respective tenants,3? and it is not de¬ 
stroyed by the bad conduct of either.38 


Termination of estate as determina- 

tive , 

Life estate granted husband and 
■n-ife IS by entirety, if it does not end 
until death of survivor; if it ends 
at death of either tenant, there ex¬ 
ists no estate by entirety.—Willis y 
Willis’ Estate, 235 N.W. 162, 2o3 
Mich. 296. 

27. U.S.—Armold v. Lang, D.C.Mo., 

11 F.2d 630. ^ 

Ark.— Heinrich v. Heinrich, 6 S.W. 

2d 21, 177 Ark. 250. 

Mo.— Hernandez v. Prieto, 162 S.W. 

2d S29, 349 Mo. 658. 

>Ty—sasso V. Meachem Realty Cor- 
^ poration. 275 N.Y.S. 230, 242 App. 
Div. 853. 

Or.—Ganoe v. Ohmart, 254 P. 203, 
207, 121 Or. 116, citing Corpus Ju¬ 
ris. 

30 C.J. p 566 note 5. 

28. Vt.—Kennedy v. Rutter, 6 A.2d 
17, 110 Vt. 332. 

29 V Y —Sasso v. Meachem Realty 

Corporation, 275 N.Y.S. 230, 242 

App.Div. 853—In re Beecher, 271 
K.Y.S. 446, 448, 151 Misc. 395, 

Quoting Corpus Juris. 

30 C.J. p 566 note 6. 

30. Ind.—Koehring v. Bowman, 142 
N.E. 117, 194 Ind. 433. 

31 . Del.—Carlisle v. Parker, 188 A. 
67, S W.W.Harr. 83. 

pla.—Strauss v. Strauss, 3 So.2d 727, 
14S Fla. 23. 

30 C.J. p 567 note 7. 

Partition of estates by entirety see 
the CJ.S. title Partition § 28, also 
47 C.J. p 297 note 32-p 298 note 
41. 

32. U.S.—Jacobs v. U. S., C.C.A.Ill., 
9 t F.2d 784, certiorari granted U. 
S. V. Jacobs, 59 S.Ct. 147, 305 U.S. 
588, S3 L.Ed. 372, reversed on oth¬ 
er grounds 59 S.Ct. 551, 306 U.S. 
363, S3 L.Ed. 763, motion denied 
59 S.Ct. 640, 306 U.S. 620, 83 L.Ed. 
1026. 

Del.—Carlisle v. Parker, 188 A. 67, 8 
W.W.Harr. 83. 

Pla—Bailey v. Smith, 103 So. 833, 
89 Fla. 303. 


Ky.—Hoffmann v. Newell, 60 S.W.2d 
607, 249 Ky. 270, 89 A.L R. 489. 
Mass.—Licker v. Gluskin, 164 N.E. 
613, 265 Mass. 403, 63 A.L.R. 231 
Bernatavicius v. Bernatavicius. 
156 N.E 685, 259 Mass. 486, 52 A. 
L.R. 886—Raptes v. Cheros, 155 N. 

B. 787, 259 Mass. 37—Voight v. 
Voight. 147 N.E. 887, 252 Mass. 582 
—Marble v. Jackson, 139 N.E. 442, 
245 Mass. 504. 

Mich.—Arrand v. Graham, 298 N.W. 
281, 297 Mich. 559, 136 A.L R. 1206^, 
rehearing denied 300 N.W. 16, 29 1 
Mich. 559, 136 A.L.R. 1206 —Nurmi 

V. Beardsley, 266 N.W. 368, 275 
Mich. 328—Field v. Steiner, 231 N. 

W. 109, 250 Mich. 469. 

N.Y.—Finnegan v. Humes, 298 N.Y. 

S. 50, 163 Misc. 840, modified on 
other grounds 299 N.Y.S. 501, 252 
App.Div. 385, affirmed 14 N.E.2d 
389, 277 N.Y. 682. 
jj.C. —Davis V. Bass, 124 S.E. 366, 
188 N.C. 200. 

Or.—^Wenker v. Landon, 88 P.2d 971, 
161 Or. 265—^Holman v. Mays, 59 
P.2d 392, 395, 154 Or. 241, citing 
Corpus Juris. 

—Madden v. Gosztonyi Savings & 
Trust Co., 200 A. 624, 331 Pa. ’476, 
117 A.L.R. 904—^Thees v. Pruden¬ 
tial Ins. Co. of America, of New¬ 
ark, N. J., 190 A. «95, 325 Pa. 465 
—Milano v. Fayette Title & Trust 
Co., 96 Pa.Super. 310—Ziegler v. 
Ziegler, 17 Pa.Dist. & Co. 231, 23 
Berks Co.L.J. 404—Bradley v. Har- ! 
rison, 29 Del.Co. 275. 

R,I.—Bloomfield v. Brown, 25 A.2d 
354, 67 R.I. 452, 141 A.L.R. 170— 
Quinn v, Drummond, 132 A. 439, 
441, 47 H.I. 215, citing Corpus Ju¬ 
ris. 

Vt.—^Kennedy v. Rutter, 6 A.2d 17, 
110 Vt. 332. 

30 C.J. p 567 note 8. 

Effect of agreement creating estate 
which contains right in either par¬ 
ty to withdraw 

Pa.—Easton Nat. Bank v. Merritt, 
27 North. Co., 1. 

33. Del.—Carlisle v. Parker, 188 A. 
67, 8 W.W.Harr. 83. 


Pa.—Edwards v. Dauphin Deposit 
Trust Co., 49 Dauph.Co. 129. 

30 C.J. p 567 note 9. 

Estate held destroyed by oral agree¬ 
ment 

X.Y.—Vickers v. Vickers, 282 N.Y.S. 
422, 156 Misc. 724. 


34. N.J.—MacDade v. Reilly, 129 A. 
40S, 3 N.J.Misc. 49, reversed on 
other grounds 132 A. 247, 102 N.J. 
Daw 268. 

Or.—Stout V. Van Zante, 219 P. 804, 
109 Or. 430, rehearing denied, 220 
P. 414, 109 Or. 430. 

Pa.—Narberth Building & Loan 
Ass’n V. Bryn Mawr Trust Co., 190 
A. 149, 126 Pa.Super. 74—Flowers 
V.* Curry, 86 Pittsb.Leg.J. 248. 

30 C.J. p 567 note 10. 

Foreclosure sale 

On foreclosure sale under deed of 
trust covering estate by entirety, 
joint estate of husband and wife 
terminated in absence of action that 
would revive or recreate joint ten¬ 
ancy—Safety Savings & Loan Ass’n 
V. Williams, 71 S.W.2d 848, 228 Mo. 
App. 595—Williams v. Safety Sav¬ 
ings & Loan Ass’n, 58 S.W.2d 787, 
228 Mo.App. 135, followed in Woot- 
ten V. Safety Savings & Loan Ass’n, 
58 S.W.2d 790. 

35 . Mich.—Detroit & Security Trust 
Co. V. Kramer, 226 N.W. 234, 247 
Mich. 468. 

Contract to sell generally see infra 
subdivision d (1) (b) of this sec¬ 
tion. 

36. Ind.—Kilgore v. Templer, 125 N. 
E. 457, 188 Ind. 675. 

Or,— Schafer v. Schafer, 260 P. 206, 
208, 122 Or. 620, 59 A.L.R. 707, 
quoting Corpus Juris. 

Simultaneous death of both spous¬ 
es puts an end to the /estate. Mc¬ 
Ghee V. Henry, 234 S.W. 509, 144 
Tenn. 548. 

37. N.C.—^Hatcher v. Allen, 17 S.H. 
2d 454, 220 N.C. 407. 

33 ^ N.C.—Hatcher v. Allen, supra. 

I Adultery of wife did not destroy 
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Termination of estate on insanity of one spouse. 
In some jurisdictions it is provided by statute that, 
when one tenant by entirety has been adjudged a 
person of unsound mind by a court of competent ju¬ 
risdiction, and the insanity is probably permanent, 
the court, in an action brought by the other spouse 
or by the guardian of the insane spouse and on prop¬ 
er allegations, proof, and findings, may decree that 
the estate by entirety shall cease and that there¬ 
after the parties shall hold as tenants in common. 
Under such statutes an adjudication of insanity does 
not ipso facto convert an estate by entirety into a 
tenancy in common but such result follows only on 
the making of the decree in the action provided and 
by virtue of its force and effect. The right of ac¬ 
tion created by the statute does not survive to the 
heirs of one of the deceased tenants, since, as al¬ 
ready stated, the death of one tenant terminates the 
estate.^^ 

d. Rights of Spouses 

(1) During coverture 

(2) On death of one spouse 

(1) During Coverture 

(a) Control, possession, rents, and prof¬ 

its 

(b) Conveyances and encumbrances 

(c) Licenses, easements, or consents 

(d) Judicial protection 


(a) Control, Possession, Rents, and Profits 

At common law, the husband, during coverture and 
as between himself and the wife, has the absolute and 
exclusive right to the control, use, possession, rents, 
issues, and profits of the property, and this is still the 
law in some jurisdictions; but in other jurisdictions it 
is held that the law is changed by the married women’s 
acts, and that the husband no longer has such exclusive 
rights. 

When land is held by entirety the husband has 
an interest in the property during his wife’s life¬ 
time,^ ^ and an absolute right in his own behalf to 
erect a house on the property.^l Any increase in 
the value of the land inures to the benefit of the 

joint estate.^2 

At common law, the husband, during coverture 
and as between himself and the wife, has the ab¬ 
solute and exclusive right to the control, use, pos¬ 
session, rents, issues, and profits of the property.^3 
Although each tenant’s control, dominion, and prop¬ 
erty right is hedged about and diminished by that 
of the other tenant,^^ a few courts hold that the 
rights of husband and wife in the estate are purely 
common-law rights to be tested and interpreted by 
the rules of that law as they existed before the 
wife was emancipated as to her undivided property 
interests,^^ that statutes relating to the separate 
property of married women do not apply to estates 
by entirety,and that it remains the law that, while 
coverture continues, the husband has the control, 
use, rents, and profits of an estate by entirety-^*^ 


her estate in land as tenant by en¬ 
tirety. 

N.J.—Neubeck v. Neubeck, 119 A. 26, 
94 N.J.Eq. 167, 27 A.L.R. 172. 

Pa.—Hornak v. Hornak, 163 A. 512, 
309 Pa. 281. 

Husband secretly procuring to 
himself deed of property contracted 
for by both spouses did not affect 
wife’s equitable estate by entirety,— 
Indiana Trust Co. v. Sherer, ISO N.E. 
603, 96 Ind.App. 62, 

39. Ind.—Kilgore v, Templer, 125 N. 
E. 457, 18S Ind. 675. 

40. Del.—Hurd v. Hughes, 109 A. 
418, 12 Del.Ch. 188. 

Adverse possession by one spouse 
against the other see infra § 42 a. 

41. Mo.—Wilson v. Power, 155 S.W. 
2d 502, 236 Mo.App. 532—Badger 
Lumber & Coal Co. v. Pugsley, 61 
S.W.2d 425, 227 Mo.App. 1203. 

Gift implied 

Husband erecting building on land 
held by husband and wife by entire¬ 
ty need not make express gift there¬ 
of to wife, since the law supplies 
such promise.—Baker v. Kennerup, 
140 A. 681, 102 N.J.Eq. 367. 

42. Mich.—Field v. Steiner, 231 N. 
W. 109, 250 Mich. 469. 

43. U.S.—Cooley v. Commissioner of 


Internal Revenue, C.C.A., 75 F.2d 
188, certiorari denied 55 S.Ct. 825, 
295 U.S. 747, 79 L.Ed. 1692—In re 
Brown, D,C.Ky,, 60 P.2d 269. 

Del.—In re Giant Portland Cement 
Co., Ch., 21 A.2d 697. 

D.C.—Fair claw v. Forrest, 130 F.2d 
829, 76 U.S.APP.D.C. 197, 143 A.L.R. 
1154, certiorari denied 63 S.Ct. 531, 
318 U.S. 756, 87 L.Ed. 1130. 

Fla.—Merrill v. Adkins, 180 So. 41, 
131 Fla. 478. 

Mass.—Raptes v. Cheros, 155 N.E. 
787, 259 Mass. 37—Voight v. 

Voight, 147 N.E. 887, 252 Mass. 
582. 

Mich.—Dombrowski v. Gorecki, 289 
N.W. 293, 291 Mich. 678. 

Mo.—I. R. Goldberg Plumbing Sup¬ 
ply Co. V. Taylor, 237 S.W. 900, 209 
Mo.App. 98. 

N.Y.—Finnegan v. Humes, 298 N.T.S. 
50, 163 Misc. 840, modified on other 
grounds 299 N.Y.S. 501, 252 App. 
Div. 385, affirmed 14 N.E.2d 389, 
277 N.Y. 682—^Lopez v. McQuade, 
273 N.Y.S. 34, 151 Misc. 390. 

N.C.—Lewis v. Pate, 193 S.E. 20, 212 
N.C. 253, citing Corpus Juris—Bry¬ 
ant V. Bryant, 137 S.E. 188, 193 N. 
C, 372, 51 A.L.R. 1100—Holton v. 
Holton, 119 S.E. 751, 186 N.C. 355. 
Or.—Ganoe v. Ohmart, 254 P. 203, 
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I 204, 121 Or. 116, citing Corpus Ju¬ 
ris. 

Pa.—Madden v. Gosztonyi Savings & 
Trust Co., 200 A. 624, 331 Pa. 476, 
117 A.L.R. 904—Gasner v. Pierce, 
134 A. 494, 286 Pa. 529—Futer v. 
Futer, 12 Pa.Dist. & Co. SO5, 41 
Lanc.L.Rev. 496, 78 Pittsb.Leg.J. 
88 . 

30 C.J. p 567 note 20. 

Source of right 

N.C.—Johnson v. Leavitt, 125 S.E. 
490, 491, 188 N.C. 682, citing Corpus 
Juris —Davis v. Bass, 124 S.E. 566, 
570, 188 N.C. 200, quoting Corpus 
Juris. 

30 C.J. p 567 note 20 [a]. 

44. U.S.—Goodenough v. Commis¬ 
sioner of Internal Revenue, C.C.A., 
83 F.2d 389. 

45. Mich.—^Arrand v. Graham, 298 
N.W. 281, 297 Mich. 559, 136 A.L.R. 
1206, rehearing denied 300 N.W. 16, 
297 Mich. 659, 136 A.L.R- 1206— 
Way V. Root, 140 N.W. 577, 174 
Mich. 418. 

46. Mich.—Morrill v. Morrill, 101 N. 
W. 209, 138 Mich. 112, 110 Am.S.R. 
306. 

47. Mass.—Childs v. Childs, 199 N.E. 
383, 293 Mass. 67—Peter v. Sacker, 
171 N.E. 485, 271 Mass. 383—Cun- 
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Furthermore it has been held that the husband and 
.,-ife cannot enter into a verbal agreement that she 
shall have a share of such profits^S Where the 
common-law rule prevails, the husband can make 
a valid lease of the property during coverture 
v-h=ch will be enforceable during his lifetime-® 
but a lease executed by the wife confers on the 
lessee named therein no rights as a tenant.^ 

Other authority, however, is to the effect that the 
statutes relating to the separate property of mar¬ 


ried women have changed the law as to the exclu¬ 
sive right of the husband to the possession, con¬ 
trol, rents, and profits.^^ without, however reducing 
an estate by entirety to one in common. 

One view of the effect of such statutes is that 
the husband and wife during cheir joint lives have 
each an interest in the usufruct of the land and are 
entitled to the joint enjoyment, possession, and con- 
trol.3^ Under this view, while the marriage sub¬ 
sists, either spouse has power to lease the property 
and receive the rents as they accruers and give ac- 


„ingham ckeloa. 

I55 259 Ws. 37 -Vo.ght 

v!Voight. 147 N.E. 8S7, 252 Mass. 

MicK—Hombrowski v. Gorecki, 2^ 
v\V 293 291 Mich. 67S—ay v. 
Root, 140 N.M’. 577. 174 
C.-Wright V. ^Vright, 6 S E-d ooo 
■ns N.C. 693 —Lewis v. Pate 193 
oE '•n 212 N.C. 253, citing Cor- 
ptLS J^iris— Moore v. Shore, 181 
ns, 208 N.C. 446 -First Nat. Ba^nk 
Hall, 161 S.B. 484. 201 N^. 48 ^ 
^Johnson v. Leavitt, l-o S.E. 490, 

i^has been said, however, that the 
several married women’s ^^ts o 
Michigan have not disturbed the fun¬ 
damentals of the common law estate 
even though they have materially af¬ 
fected the incident of the husband s 
control.—Schram v. Burt, C.C.A. 
Mich., Ill F.2d 557. 

Occupancy by wife 

(1) Where husband and wife had 
occupied one of apartments in apart¬ 
ment building owned by them as ten¬ 
ants by entirety prior to their sepa¬ 
ration, and wife continued to occupy 
apartment after their separation, 
husband’s prayer for a decree enjoin¬ 
ing wufe from collecting rents or ex¬ 
ercising any other act of domimon 
over property was an implied revo¬ 
cation of any consent to her occu¬ 
pancy of apartment, if previously 
given, and, hence, husband was enti¬ 
tled to injunctive relief restraining 
■wife from interfering with his right 
of possession and control of the en¬ 
tire property.—MacNeil v. MacNeil, 
43 N.E.2d 667, 312 Mass. 183. 

(2) However it has been said that 
the right of wife to occupy house 
owned by herself and husband as ten¬ 
ants by entirety was equal to that of 
husband.—Giles v. Giles, 181 N.E. 
505, 279 Mass. 469. 

■48. Mich.—Dombrowski v. Gorecki, 
289 N.W. 293, 291 Mich. 678. 

49. Mass.— Peter v. Sacker, 171 N. 

E. 485, 271 Mass. 383. 

30 C.J. P 569 note 36. 

Status as landlord 

Ordinarily when husband and wife 
-own property as tenants by entirety, 


the husband and not the wife bears 
the relation of landlord to a tenant 
and is solely responsible for any 
breach of duty as such.— Wingrove 
V. Leney, Mass. 45 N.E.2d 837. 

50. Mich.—Arrand v. Graham, 298 
N'.AV. 281, 297 Mich. 559, 136 A.L. 

R. 1206, rehearing denied 300 N.M. 

16, 297 Mich. 559, 136 A.L.R. 1206 
30 C.J. p 569 note 36 [a]. 

However, it has been held that hus¬ 
band’s deposit of gas lease covering 
propertv held in entirety m escrow 
is binding on both husband and ^vlfe 
or neither, that lease of realty held 
by husband and wife by entirety is 
not effective until delivery by both, 
and, further, that husband having de¬ 
livered oil and gas lease covering 
I property held by entirety m escrow 
I could not change terms of escrow 
agreement without wife’s acquies¬ 
cence.—Eadus V. Hunter, 228 N.M. 
782, 249 Mich. 190. 

51. Mass.— Cunningham v. Ganley, 
166 N.E. 712, 267 Mass. 375. 

Contract to lease 

At common law a wife alone can¬ 
not effectually contract to lease prop¬ 
erty owned by her and her husband 
as tenants by entirety.—Fox v. Frae- 
bel, 116 A. 876, 140 Md. 54. 

52 Pel.—In re Giant Portland Ce- 
ment Co.. Ch., 21 A.2a 697. 

D.C. —Fairclaw v. Forrest, 130 F.-a 
829, 76 U.S.App.D.C. 197, 143 
1154, certiorari denied 63 S.Ct. 531, 
318 U.S. 756, 87 L.Ed. 1130. 

Fla.—New York Life Ins. 

Oates. 166 So. 269, 122 Fla 540- 
Anderson v. Trueman, 130 So. 1-, 
100 Fla. 727. 

—Schilbach v. Schilbach, 189 A. 
432, 171 Md. 405—^Annapolis Bank¬ 
ing & Trust Co. V. Smith, 164 A. 
157, 160, 164 Md. 8, citing Corpus 
Juris— Whitelock v. Whitelock, 143 
A. 712, 156 Md. 115. 

—Schwind v. O’Halloran, 142 S.W. 
2d 55. 346 Mo. 486-1. R. Goldberg 
Plumbing Supply Co. v. Taylor, 237 
S.W. 900, 209 Mo.App. 98. 

Pa— Madden v. Gosztonyi Savings & 
Trust Co., 200 A. 624, 331 Pa. 476 
117 A.L.R. 904. 

R.I.— Bloomfield v. Brown, 25 A.2d 
354, 67 R.I. 452, 141 A.L.R. 170. 

30 C.J. P 567 note 24. 


Husband not dominating personality 
Husband cannot be said to be dom¬ 
inating personality in tenancy ^y en¬ 
tirety, since passage of Married Wo¬ 
men’s Emancipation Act.—Alfred v. 
Bankers’ & Shippers’ Ins. Co., 68 S. 
W.2d 941, 167 Tenn. 278. 

53. Pa.—Wakefield v. Wakefield, 25 
A.2d 841, 149 Pa.Super. 9. 

54. U.S.—Commissioner of Internal 
Revenue v. Hart, C.C.A., 106 F.2d 
269. 

I> C.—Fairclaw v. Forrest, 130 F-d 
829, 76 U.S.App.D.C 197, 143 A.L.R. 
1154, certiorari denied 63 S.Ct. 531, 
318 U.S. 756, 87 L.Ed. 1130. 

Pa—Gasner v. Pierce, 134 A. 494, 286 
Pa. 529—In re Fink’s Estate, 6 Pa. 
Dist. & Co. 799, 6 Brie Co. 281. 

30 C.J. P 568 note 25. 

Change In lease 

A wife’s interest in property held 
bv entirety may not be taken froni 
her without her consent because of 
some profit or benefit flowing to her 
husband; and, where husband and 
wife leased property held by entiretv 
and lessee was authorized to cancel 
the lease on thirty days’ written no¬ 
tice and thereafter lessee prepared 
another contract providing for nom¬ 
inal rental and reciting that husband 
was entitled to control of premises 
and purporting to supersede all other 
contracts, which contract was ex¬ 
ecuted by husband but not by wife 
to whom no notice of termination of 
lease was given, letter notifying les¬ 
see of termination of contract be¬ 
tween husband and lessee, which let¬ 
ter was signed by husband and wife 
but which was phrased in the singu¬ 
lar, was not sufficient to create an 
estoppel against wife to deny exist¬ 
ence of claimed partnership with her 
husband relied on by lessee to defeat 
liability for rent under original lease. 
—French v. National Refining Co., 26 
N.E.2d 47, 217 Ind. 121. 

55. Pa.—Lohmiller v. Gotwals, 29 A. 
' 2 d 206, 150 Pa.Super. 539—Wake¬ 
field V. Wakefield. 25 A.2d 841. 149 
Pa.Super. 9 —Schiavo v. Beltz, 23 
Pa.Dist. & Co. 24, 29 Luz.Leg.Reg. 
235, 7 Som.Leg.J. 249. 
liease by one and receipt by other 
Lessee of property held by husband 
and wife as tenants by entiretie«. 
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quittance for money so paid the leasing by either 
is for the benefit of them in that relation.S'^ Con¬ 
sequently neither can require an accounting b}" the 
other of the rents from the real estate owned by 
them as tenants by entirety,even though they have 
separated and are not living together.^^ Either 
spouse may act for both to preserve the estate held 
by them as tenants by entirety,^® but neither can 
deal therewith to the other’s prejudice.®^ 

Another view is that, while the common-law 
right of the survivor to the whole estate still ex¬ 
ists, yet, during coverture, each spouse holds one 
half of the estate in common with the other^^ ^nd 
is entitled to one half of the income, rents, and 


profits.62 In other words, under the last view, 
the married women’s separate property statutes so 
modify the rules pertaining to estates by entirety 
that, whatever the estate during their joint lives 
may be called, it is essentially and in effect a ten¬ 
ancy in common between husband and wife, or be¬ 
tween the husband’s grantee and the wife, during 
their joint lives with remainder to the survivor, that 
is, husband and wife are tenants in common as to 
the right of possession and use of the property.64 
Also under this view one spouse may in an appro¬ 
priate action recover from the other spouse his or 
her share of rents received by the latter from a third 
person^^ but not for use and occupation of the 


paying rent to wife, is released, even 
though husband alone signed lease. 
In such case the lessee is estopped to 
show that husband could not demise 
property, but not to prove that rent 
was properly payable to husband or 
wife, for whom husband was jointly 
acting.—Gasner v. Pierce, 134 A. 494, 
2S6 Pa. 529. 

56. Pa.—Lohmiller v. Gotwals, 29 A. 
2d 206, 150 Pa.Super. 539. 

57. Pa.—Wakefield v. Wakefield. 25 
A.2d S41, 149 Pa.Super. 9—Wake¬ 
field V. Wakefield, 51 Dauph.Co. 409. 

58. Pa.—Stimson v. Stimson, 29 A.2d 
679, 346 Pa. 68—Lohmiller v. Got¬ 
wals, 29 A.2d 206, 150 Pa.Super. 539 
—Wakefield v. Wakefield, 25 A.2d 
841, 149 Pa.Super. 9. 

Contra Mertz v. Mertz, 27 Del.Co. 
376, 52 York Leg.Rec. 47. 

59. Pa.—^Wakefield v. Wakefield, 25 
A.2d 841, 149 Pa.Super. 9. 

Contra Stevens v. Stevens, 22 Pa. 

Dist. & Co. 696—Krizovenisky v. 
Krizovenisky, 13 Pa.Dist. & Co. 608, 
22 Berks Co.L.J. 84. 

60. Pa.—Sielecki v. Sielecki, 163 A. 
375, 107 Pa.Super. 291—Pastore v. 
Forte, 158 A. 649, 104 Pa.Super. 55. 

Agency of: 

Husband for wife generally see in¬ 
fra §§ 68-74. 

Wife for husband generally see in¬ 
fra §§ 65-67. 

Improvement of property 

Presumptively all that husband did 
in creating and discharging obliga¬ 
tion to plumbing and heating con¬ 
tractor for improvement of property 
held by entirety was done on behalf 
of both husband and wife.—^Wicker- 
ham V. Vitori, 25 A.2d SOI, 345 Pa. 
111 . 

61. Pa.—Sielecki v. Sielecki, 163 A. 
375, 107 Pa.Super. 291—Pastore v. 
Forte, 158 A. 649, 104 Pa.Super. 
55. 

62. N.J.—Nobile v. Bartletta, 156 A. 
483, 109 N.J.Eq. 119. 

30 C.J. p 568 note 27. 

Right of survivor to whole estate see 


' infra subdivision d (2) of this sec¬ 
tion. 

63. U.S.—Bremer v. Luff, D.C.N.Y., 7 
F.Supp. 148—Safe Deposit & Trust 
Co. of Baltimore v. Tait, D.C.Md., 
3 F.Supp. 51, affirmed, C.C.A.. Tait 
V. Safe Deposit & Trust Co. of Bal¬ 
timore, 70 F.2d 79. 

Md.—Whitelock v. Whitelock, 143 A. 
712, 156 Md. 115. 

N.J.—^Nobile v. Bartletta, 156 A. 483, 
109 N.J.Eq. 119. 

N.Y.—In re Maguire’s Estate, 291 N. 
Y.S. 753, 161 Misc. 219, affirmed 296 
N.Y.S. 528, 251 App.Div, 337, mo¬ 
tion granted In re Maguire’s Will, 
298 N.Y.S. 1008, 252 App.Div. 752, 
affirmed 13 N.E.2d 458, 277 N.Y. 
527—In re Driscoll’s Estate, 289 N. 
Y.S. 592, 160 Misc. 97—Lopez v. 
McQuade, 273 N.Y.S. 34, 151 Misc 
390—Cornell v. Golder, 39 N.Y.S. 
2d 957, 

Or.—Ganoe v. Ohmart, 254 P. 203, 121 
Or. 116. 

30 C.J. p 568 note 28. 

Bights on death of one spouse 
Husband’s administrator and sur¬ 
viving wife were each held entitled 
to one half of hay crop gathered from 
land held by husband and wife as 
tenants by entirety and stored on 
premises by husband before his 
death.—Newson v. Shackleford, 43 S. 
W.2d 384, 163 Tenn. 358. 

Husband’s interest in rent held not 
separate estate 

Md.—Annapolis Banking & Trust Co. 
V. Smith, 164 A. 157, 164 Md. 8. 

64. N.J.—Zubler v. Porter, 120 A. 
194, 98 N.J.Law 444, 27 A.L.R. 822 
—Zanzonico v. Zanzonico, 2 A.2d 
597, 124 N.J.Eq. 477—Schumann v. 
Curry, 190 A. 628, 121 N.J.Eq. 439 
—Neubeck v. Neubeck, 119 A. 26, 
94 N.J.Eq,' 167, 27 A.L.R. 172. 

N.Y.—Capizzi v. Khoury, 5 N.Y.S.2d 
201, 168 Misc. 490—In re Driscoll’s 
Estate, 289 N.Y.S. 592, 160 Misc. 97 
—Lopez V. McQuade, 273 N.Y.S. 
34, 151 Misc. 390—T. G. W. Realties 
V. Long Island Bird Store, 272 N.Y. 
S. 602, 151 Misc. 918—In re Sitkin’s 
Will, 271 N.Y.S. 688, 151 Misc. 448 


—In re Weiden’s Estate, 262 N.Y.S. 
437, 146 Misc. 381, affirmed 265 N. 
Y.S. 1000, 239 App.Div. 852, amend¬ 
ed 265 N.Y.S. 1001, 240 App.Div. 
716, reversed on other grounds 188 
N.E. 270, 263 N.Y. 107—In re Wei¬ 
den’s Estate, 259 N.Y.S. 573, 144 
Misc. 854—Carpenter v. Carpenter, 
225 N.Y.S. 426, 130 Misc. 701. 

30 C.J. p 568 note 29. 

Coparcenary 

(1) Under statute, rules pertaining 
to coparceners now apply to entire¬ 
ties except that neither can by sepa¬ 
rate action defeat the survivorship.— 
Schilbach v. Schilbach, 189 A 432, 
171 Md. 405. 

(2) “Estate in coparcenary” defined 
see the C.J.S. title Tenancy in Com¬ 
mon § 3, also 62 C.J. p 408 note 6-p 
409 note 15. 

Bight of action for damages 

The husband could recover only 
one-half of the damages, occasioned 
by overflow of land as, under the 
Married Women’s Act of 1848, the 
wife is entitled to hold, enjoy, and 
possess the property with the hus¬ 
band as though she were a tenant in 
common, and to maintain an action 
for damages, or for interference with 
the possession or usufruct.—Gray v. 
State, 189 N.Y.S. 572, 116 Misc. 760. 

65. N.J.—Nobile v. Bartletta, 156 A. 

483, 109 N.J.Eq. 119. 

N.Y.—Pisarek v. Pisarek, 37 N.T.S,2d 
228, 264 App.Div. 986—Kilcourse v. 
Kilcourse, 278 N.Y.S. 930, 244 App. 
Div. 755—Rush v. Rush, 258 N.Y.S. 
913, 144 Misc. 489. 

30 C.J. p 568 note 30. 

Matters not affecting right 

Where the title to real estate rests 
in a husband and wife as tenants by 
entirety, the wife is entitled to an 
accounting of the rents collected by 
her husband from the common prop¬ 
erty even though the property was 
paid for by her husband out of his 
own funds and her interest therein 
was a gift from her husband, and 
even though she has deserted her 
husband without justifiable cause and 
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common property.S^ An attempted reduction in 
ren- bv agreement between a tenant and one of the 
coowners not in possession is ineffective without 
the consent of the other coowner where no agency 
exists authorizing one to act for the other.®' 
Interest in estate as separate property. Although 
an estate by entirety is not the separate property of 
a married woman under the married women’s 
arte ®® a woman’s interest in property held by her- 
ceh-’and her husband by entirety is her separate 
P'operty within the meaning of the statutes accord¬ 
ing to one view;®® but there is authority holding 
that the interest of the wife in the estate is not 
her separate property,7® and that she can make no 
valid contract during coverture to bind or affect it 
as an after-acquired estate.'i Under the married 
women’s acts, a married woman has the right to 
contract for the alteration and repair of an estate 
by entirety.'^® 


(b) Conveyances and Encumbrances 


Neither husband nor wife, without the consent of the 
other can dispose of any part of property held as a 
Ts^at; Ty entirety, so as to affect the right of survivor- 
ship in the other, or so as to affect the t'tle <>r rights of 
the other In any manner,'but both ' 

mortgage dispose of or’encumber the land, 
some statutes a court of equity may decree a ® • 

validity and effect of a transfer, conveyance, or mortg 9 
by one spouse alone depends on what are the 
rights of the spouses at the time in the particular juris- 
diction. 

It is sometimes stated broadly that, where real 
property is held as an estate in entirety, neither 
spouse has such a right, title, or interest therein as 
may be conveyed or encumbered by his or her sole 
act and that neither spouse alone, -without the con¬ 
sent of the other, can sell, mortgage, or encumber 
the property, or any part thereof, or any interest 
therein.'?® Such general statements are sometimes 
explained as meaning no more than that one spouse 


is living in adultery.—Neubeck v. 
Xeubeck, 119 -A- 26, 94 N.J.Eq. 167, 27 
.4.L.R. 172. 

Waiver 

Wife, who for many years permit¬ 
ted husband to use property owned 
by them as tenants by entirety, with¬ 
out payment of rent, in conducting 
his business, and after gift of busi¬ 
ness to sons permitted husband to 
collect rent without asserting any 
claim thereto, waived right to such 
rents and was presumed to have 
made gift thereof to husband.—T. G. 
W. Realties v. Long Island Bird 
Store, 272 N.T.S. 602, 151 Misc. 918. 

66. N.J.—Neubeck v. Neubeck, 119 
A. 26. 94 N.J.Eq. 167, 27 A.L.R. 172. 

N.Y.—Kullman v. Wyrtzen, 41 N.T.S. 
2d 682, 266 App.Div. 791, 802—In re 
Cornell. 268 N.T.S. 220, 240 App. 
Div. 996—Minion v. Warner, 173 N. 
T.S. 69, 185 App.Div. 246. 

67. N.T.—T. G. W. Realties v. Long 
Island Bird Store, 272 N.T.S. 602, 
151 Misc. 918. 

68. Fla.—Newman v. Equitable Life 
Assur. Soc. of U. S., 160 So. 745, 
119 Fla. 641—Anderson v. True¬ 
man. 130 So. 12, 100 Fla. 727. 

69. Del.—Carlisle v. Parker, 188 A. 
67, 8 W.W.Harr. 83—Heitz v. Sass¬ 
ers, 121 A. 225, 2 W.W.Harr. 207— 
In re Giant Cement Co., Ch., 21 A. 
2d 697. 

Fla.—Newman v. Equitable Life As¬ 
sur. Soc. of U. S., 160 So. 745, 119 
Fla. 641. 


70. Mich.— Denby v. Dorman, 246 
W. 206, 261 Mich. 500— Ebinger v. 
Fiske. 246 N.W. 204, 261 Mich. 240. 

71. Mich.—Riggs v. Riggs' Estate, 
206 N.W, 508, 232 Mich. 579. 

Sale or encumbrance see infra sub¬ 
division d (1) (b) of this section. 

72. Del.—Heitz v. Sayers, 121 A. 
225, 2 W'.W.Harr. 207. 


Separate estate 

Since the enactment of the married 
women’s statutes it has been held 
that a married woman has a separate 
estate in property conveyed to herself 
and her husband as tenants by en¬ 
tirety.—Sargent v. Platt, 13 A.2d 195, 
111 Vt. 185. 

41 C.J.S.-30 


73. XJ.S.—Tyler v. U. S., 50 S.Ct. 
356, 281 XJ.S. 497, 74 LEd. 991, 69 
A.L.R. 758, affirming, C.C.A.Md., U. 

S V. Tyler, 33 F.2d 724, certiorari 
granted Tyler v. U. S., 50 S.Ct. 81, 
280 XJ.S. 548, 74 L.Ed. 607, which 
reversed, D.C., 28 F.2d SS7, revers¬ 
ing, C.C.A,Pa., U. S. V. Provident 
Trust Co. of Pennsylvania, 35 F.2d 
339, certiorari granted 50 S.Ct. 160, 
280 U.S. 551, 74 L.Ed. 609, and Com¬ 
missioner of Internal Revenue v. 
Girard Trust Co., C-C.A., 35 P.2d 
343, certiorari granted Lucas v. Gi¬ 
rard Trust Co., 50 S.Ct. 160, 280 XJ. 
S. 551, 74 L.Ed. 609 —Schram ^ v. 
Burt, C.C.A.Mich., Ill F.2d 557 
Commissioner of Internal Revenue 
V. Hart, C.C.A.. 106 F.2d 269, 271, 
citing Corpus Juris—Robinson v. 
Commissioner of Internal Revenue, 
C.C.A., 63 F.2d 652. certiorari de¬ 
nied 53 S.Ct. 790, 289 XJ S. 758, 77 
L.Ed. 1501—Phillips v. Krakower, 
C.C.A.Md., 46 F.2d 764. 

Pel.—Carlisle v. Parker, 188 A. 67, 
8 W.W.Harr. 83—Heitz v. Sayers, 
121 A. 225, 2 W.W.Harr. 207. 

p,C.—Settle V. Settle, 8 F.2d 911, 56 
App.D.C. 50. 

Fla.—Stanley v. Powers, 166 So. 843, 
123 Fla. 359—^Newman v. Equita¬ 
ble Life Assur. Soc. of XJ. S., 160 
So. 745, 119 Fla. 641 —Logan Moore 
Lumber Co. v. Legato, 131 So. 381, 
100 Fla. 1451 —Anderson v. True¬ 
man, 130 So. 12. 100 Fla. 727. 


Md.—Schilbach v. Schilbach, 189 A. 
432, 171 Md. 405—Hertz v. Mills, 
171* A. 709, 166 Md. 492—Tizer v. 
Tizer, 160 A. 163, 162 Md. 489. 

Mich—Long v. Earle, 269 N.W. 577, 
277 Mich. 505—Bailey v. Grover, 
213 N.W. 137, 237 Mich. 548—Tur¬ 
ner V. Davidson, 198 N.W. 886, 227 
Mich. 459—Gorelick v. Shapero, 192 
N.W. 540, 222 Mich. 381. 

—Baker v. Lamar, 14,0 S.W.2a 31 
—Samuel v. Frederick, 262 S.W. 
713—Hartford Fire Ins. Co. v. 
Bleedom, 132 S.W.2d 1066. 235 Mo. 
App. 286—Zahner v. Voelker, App., 
11 S.W.2d 63—City of Laclede, to 
XJse of Abell, v. Libby, 285 S.W. 
178, 221 Mo.App. 703, transferred, 
see City of Laclede v. Libby, Sup., 
278 S.W. 372—1. R. Goldberg 
Plumbing Supply Co. v. Taylor, 237 
S.W. 900, 209 Mo.App. 98. 

N.C.—Davis v. Bass, 124 S.E. 566, 
188 N.C. 200. 

Pa.—Thees v. Prudential Ins. Co. of 
America, of Newark, N. J., 190 A. 
895, 325 Pa. 465—Newhard v. New- 
hard, 154 A. 500, 303 Pa. 299 
Schroeder v. Gulf Refining Co. o^f 
Port Arthur, Tex., 150 A. 663, 665, 
300 Pa. 397, citing Corpus Juris— 
Gasner v. Pierce, 134 A. 494, 286 
Pa. 529—Sielecki v. Sielecki, 163 A. 
375, 107 Pa.Super. 291—Klopfen- 

stein v. Chadbourne, 161 A. 642, 105 
Pa.Super. 530—Magee v. Morton 
Building & Loan Ass'n, 158 A. 647, 
103 Pa.Super. 331—In re Comito’s 
Estate, 13 Pa.Dist. & Co. 302— 
Mitchell V. Ruth, 30 Del.Co. 446, 55 
Tork Leg.Rec. 153—Bradley v. Har¬ 
rison, 29 Del.Co. 275. 

30 C.J. P 568 note 32. 

Conveyance of estate by entirety by 
husband to wife see infra §§ 133, 
134. 

Devise by one spouse of land owned 
by husband and wife as tenants by 
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cannot defeat the right of the other spouse to take 
the whole estate as survivor.^^ Certainly neither 
husband nor wife, without the consent of the other, 
can dispose of any part of the estate so as to affect 
the right of survivorship in the other, or so as to af¬ 
fect the title or rights of the other spouse in any 
manner and it has been said that as against one 
who attempts alone to convey or encumber such es¬ 
tate, the other has an absolute titled® It has been 
held, however, that the wife is bound by a purchase- 
money mortgage executed by the husband alone con¬ 
temporaneously with the execution of the deed 
which conveyed the premises to husband and wife 
as tenants by the entirety,and that such a mort¬ 
gage has priority over a subsequent mortgage ex¬ 
ecuted by both husband and wife.*^® 


The validity of a transfer, conveyance, or mort¬ 
gage by one spouse alone depends on what are the 
respective rights of 'the spouses at the time in the 
particular jurisdiction. Where, at the time, the 
common-law right of the husband to the rents, is¬ 
sues, and profits during coverture exists, the right 
may be conveyed, mortgaged, or assigned by him. 
In other words he may transfer his life interest in 
the property. On the other hand in jurisdictions 
where, by virtue of statute, the husband does not 
have the exclusive right to the possession, rents, and 
profits, and the wife is jointly entitled thereto, nei¬ 
ther husband nor wife has any separate estate or 
interest which can be sold, disposed of, or encum¬ 
bered, without the assent of the other.®® However, 
in the few jurisdictions where the view taken of the 


entirety see the C.J.S. title Wills 
§ 87, also 68 C.J. p 501 note 21. 
Right of one spouse to lease proper¬ 
ty held as tenants by the entirety 
see supra subdivision d (1) (a) 

of this section. 

Restrictive covenant 

Where husband alone signed agree¬ 
ment between landowners covenant¬ 
ing that no part of the land owned 
by the parties to agreement should 
be given or conveyed to, or occupied 
by, persons of negro race, land owned 
by husband and wife as tenants by 
the entirety was not affected by such 
agreement.—Herb v. Gerstein, D.C. 
D.C., 41 F.Supp. 634. 

74. Vt.—Laird v. Perry, 52 A, 1040, 
74 Vt. 454, 59 L.R.A. 340. 

75. D.C.—Fairclaw v. Forrest, 130 
F.2d 829, 76 U.S.App.D.C. 197, 143 
A.L.R. 1154, certiorari denied 63 S. 
Ct. 531, 318 U.S. 756, 87 L.Ed. 1130. 

Fla.—Bailey v. Smith, 103 So. 833, 
89 Fla. 303. 

Ind.—Baker v. Cailor, 186 N.B. 769, 
206 Ind. 440. 

]yTd.—Hutson V. Hutson, 177 A. 177, 
168 Md. 182. 

Mass.—Childs v. Childs, 199 N.E. 383, 
293 Mass. 67—Dicker v. Gluskm, 
164 N.E. 613, 265 Mass. 403, 63 A. 
L.R. 231—Bernatavicius v. Berna- 
tavicius, 156 N.E. 685, 259 Mass. 
486, 52 A.L.R. 886. 

Mich.—Arrand v. Graham, 298 N.W. 
281, 297 Mich. 559, 136 A.L.R. 1206, 
rehearing denied 300 N.W. 16, 297 
Mich. 559, 136 A.L.R. 1206—Long 
V. Earle, 269 N.W. 577, 277 Mich. 
505—Nurmi v. Beardsley, 266 N.W. 
368, 275 Mich. 328—Vande Berg v. 
Vanden Bosch, 217 N.W. 905, 242 
Mich. 37. 

]^/[o,—^Wilson V. Fower, 155 S.W.2d 
502, 236 Mo.App. 532—Magidson v. 
Stern, 148 S.W.2d 144, 235 Mo.App. 
1039—Hartford Fire Ins. Co. v. 
Bleedorn, 132 S.W.2d 1066, 235 Mo. 
App. 286—Badger Lumber & Coal 


Co. V. Pugsley. 61 S.W.2d 425. 227 
Mo.App. 1203. 

N.J.—Schumann v. Curry, 190 A 628, 
121 N.J.Eq. 439. 

N.Y.—Clark v. Rowell, 298 N.T.S. 232, 
163 Misc. 777—Finnegan v. Humes, 
298 N.Y.S. 50, 163 Misc. 840, modi¬ 
fied on other grounds 299 N.Y.S. 
501, 252 App.Div. 385, affirmed 14 N. 
E.2d 389, 277 N.Y. 682—In re Dris¬ 
coll’s Estate. 289 N.Y.S. 592. 160 
Misc. 97—Lopez v. McQuade, 273 
N.Y.S. 34, 151 Misc. 390—Leland v. 
Brown, 241 N.Y.S. 22, 136 Misc. 493 
—Dewey v. Brown, 231 N.Y.S. 165, 
133 Misc. 69. 

N.C.—Bryant v. Shields, 18 S.E 2d 
157, 220 N.C. 628—Moore v. Shore, 
181 S.E. 275, 208 N.C. 446—First 
Nat. Bank v. Hall, 161 S.E. 484, 
201 N.C. 787—Capps v. Massey, 154 
S.E. 52, 199 N.C. 196—Bryant v. 
Bryant, 137 S.E. 188, 193 N.C. 372, 
51 AL.R. 1100—Holton v. Holton, 
119 S.E. 751, 188 N.C. 355. 

Or.—Ganoe v. Ohmart, 254 P. 203, 
121 Or. 116. 

Pa.—Madden v. Gosztonyi Savings & 
Trust Co., 200 A. 624, 331 Pa. 476, 
117 A.L R. 904—^McCollum v. Brad- 
dock Trust Co., 198 A. 803, 330 Pa. 
293—Gasner v. Pierce, 134 A. 494, 
286 Pa. 529—Sielecki v. Sielecki, 
163 A. 375, 107 Pa.Super. 291—Mi¬ 
lano V. Fayette Title & Trust Co., 
96 Pa.Super. 310—In re Fink's Es¬ 
tate, 6 Pa.Dist. & Co. 799, 6 Erie 
Co. 281. 

Tenn.—Alfred v. Bankers’ & Ship¬ 
pers’ Ins. Co., 68 S.W.2d 941, 167 
Tenn. 278—Moore v. Chase, 156 S. 
W.2d 84, 25 Tenn.App. 239. 

30 C.J. p 568 note 34. 

Right of survivor on death of gran¬ 
tor see infra subdivision d (2) of 
this section. 

Porfeitare 

Neither spouse can forfeit any part 
of estate by entirety without assent 
of other so as to defeat right of sur¬ 
vivor.—Bailey v. Smith, 103 So. 833, 
89 Fla. 303. 


Husband’s mortgage no lien on wife’s 
interest 

N.Y.—Clark v. Rowell. 298 N.Y.S. 232. 
163 Misc. 777. 

Oral consent held insufficient 

Sale by husband alone, whether by 
deed or bill of sale, of standing tim¬ 
ber on land owned with wife by en¬ 
tirety, is void, although wife orally 
consented.—Mulder v. Durand Hoop 
Co.. 213 N.W. 106, 238 Mich. 373. 

76. Mich.—Long v. Earle, 269 N.W. 
577. 277 Mich. 505. 

77. N.Y.—Leland v. Brown, 241 N.Y. 
S. 22, 136 Misc. 493. 

78. N.C.—Eastern Bank & Trust Co. 
V. Broughton, 136 S.E. 876, 193 N. 
C. 320. 

79. U.S.—In re Brown, D.C.Ky., 60 
F.2d 269. 

D.C—Fairclaw v. Forrest, 130 F.2d 
829, 76 App.D.C. 197, 143 AL.R. 
1154, certiorari denied 63 S.Ct. 531, 
318 U.S. 756, 87 L.Ed. 1130. 

N.C.—Moore v. Shore, 181 S.E. 275, 

208 N.C. 446—First Nat. Bank v. 
Hall, 161 S.E. 484, 201 N.C. 787. 

Tenn.—Moore v. Chase, 156 S.W.2d 
84. 25 Tenn.App. 239. 

30 C.J. p 569 note 36. 

Right of husband to rents, issues, 
and profits during coverture see su¬ 
pra subdivision d (1) (a) of this 
section. 

80. D.C.—Fairclaw v. Forrest, 130 F. 
2d 829, 76 U.S.App.D.C. 197, 143 A. 
L.R. 1154, certiorari denied 63 S.Ct. 
531, 318 U.S. 756, 87 L.Ed. 1130— 
American Wholesale Corporation v. 
Aronstein, 10 F.2d 991, 56 App.D.C. 
126. 

Fla.—Hunt v. Covington, 200 So. 76, 
145 Fla. 706. 

Mo.—I. R. Goldberg Plumbing Sup¬ 
ply Co. V. Taylor, 237 S.W. 900, 

209 Mo.App. 98. 

Pa.—Gasner v. Pierce, 134 A. 494, 286 
Pa. 529. 

30 C.J. p 569 note 38. 

Interest in estate as separate prop- 
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effect of the married women’s separate property 
statutes is that each spouse is entitled to one haK 
of the usufruct, one spouse may sell or mortgage his 
interest and the transferee thereby becomes a 
tenant in common with the other spouse for the 
joint lives of both husband and wife.^^ Statutes 
prodding that the income, rents, issues, and prod¬ 
ucts of the wife’s separate property are not subject 
to disposal by her husband are applicable to an es¬ 
tate in entirety.*^ 

Effect on title. Ordinarily a deed by one tenant 
in entirety' is inoperative to pass title;** but where 
the husband conveys the estate and survives his 
wife, his conveyance will thereupon become abso- 

Contract to sett. At common law a wife alone 
cannot effectually contract to sell property owned 
bv her and her husband as tenants by the entirety. 
The husband’s contract to sell realty held by him- 
=elf and wife under a tenancy by entirety, although 
not valid to affect in any way either her or his 
title, has validity between him and the party to 
whom he contracts to sell as the foundation for an 
action to recover damages for his breach of it. 
Where the husband employs a broker to sell prem¬ 
ises held as an estate in entirety, and the broker 
makes the sale, the husband is liable for the agreed 


commission or compensation.** 

Where husband and wife have contracted to sell 
land held by them as tenants by the entirety, a modi¬ 
fication of the contract made by an agreement o 
the husband, in which the wdfe does not join and 
to which she does not consent, is inoperative and 
not binding as to her.** The right to modify such 
contract does not vest in the husband until after 
the death of his wife.** By entering into the ex¬ 
ecutory contract, the husband and wife do not 
thereby divest themselves of the right of survivor¬ 
ship** and on the death of one spouse, the sur¬ 
vivor becomes entitled to the unpaid portion of the 
purchase price.** Thus where the wife dies before 
transfer of title under the contract, there was a 
failure of consideration so far as she was con¬ 
cerned, with respect to the right of the wifes es¬ 
tate to recover one half the purchase money paid 
to the husband after the wife’s death.** On the 
purchaser’s performance of his obligations under 
the contract, he is entitled to receive a convey¬ 
ance from the persons holding the bare legal title, 
even though such title may have passed to the sur¬ 
viving tenant by entirety.** 

Disposition or encumbrance by both spouses. 
Husband and wife may by their joint deed or mort¬ 
gage dispose of or encumber land held by them as 


erty generally see supra subdivi¬ 
sion d (1) (a) of this section. 

In Maryland, where husband and 
wife were tenants by entirety, wife’s 
signing of application for loan would 
not bind husband, who did not sign; 
and mortgage has no effect as to ei¬ 
ther of tenants by entirety, unless 
it is good as to both.—^Elliott Build¬ 
ing & Loan Ass’n of Baltimore City 
V. Karopchinsky, 144 A. 254, 156 Md. 
302. 

Belease of claim for damages 

Where husband and wife owned 
property as tenants by entirety, hus¬ 
band’s separate release of claim for 
negligent destruction of house from 
gasoline explosion was ineffective. 
Schroeder v. Gulf Refining Co. of 
Port Arthur, Tex., 150 A. 663, 665, 
300 Pa. 397, citing Corpus Juris. 

81. KJ.—Hopper v. Gurtman, 18 A. 
2d 245, 126 N.J.Law 263, 133 A.L.R. 
621, affirming 8 A.2d 376, 17 N.J. 
Misc. 289—Schumann v. Curry, 190 
A. 628, 121 N.J.Eq. 439. j 

KY.—Finnegan v. Humes, 299 N.T.S. 
501, 252 App.Div. 385, modifying 
298 N.T.S. 50, 163 Misc. 840, and 
affirmed 14 N.E.2d 389, 277 N.Y. 
682. 

Or.—Ganoe v. Ohmart, 254 P. 203, 
204, 121 Or. 116, citing Corpus Ju¬ 
ris. 

30 C.J. p 569 note 40. 


82. N.J.—Zubler v. Porter, 120 A. 
194, 98 N.J.Law 444, 27 A.L.R. 822. 

N Y.— Finnegan v. Humes, 299 N.T.S. 
501, 252 App.Div. 385, modifying 
29s' N.T.S. 50, 163 Misc. 840, and 
affirmed 14 N.E.2d 389. 277 N.T. 
682. 

83 . Vt.—Citizen’s Sav. Bank & Trust 
Co. V. Jenkins, 99 A. 250, 91 Vt. 13. 

30 C.J. P 569 note 41. 

^84. Mo.— Mahen v. Ruhr, 240 S.W. 

164, 293 Mo. 500. 

30 C.J. P 569 note 42. 

35 __ XJ.S,—In re Brown, D.C.Ky., 60 
F.2d 269. 

30 C.J. P 569 note 43. 

86. Md.—Fox V. Fraebel, 116 A. 876, 
140 Md. 54. 

87. Mich.— Way v. Root, 140 N.W.* 
577, 174 Mich. 418. 

33 _ —Taub v. Shampanier, 112 

A. 322, 95 N.J.Law 349. 

30 C.J. p 569 note 48. 

89. Md.—Abrams v. Eckenrode. 110 
A. 468, 136 Md. 244. 

Mich.— Johnson v. Douglas, 274 N.W. 
780, 281 Mich. 247. 

90. Mich.—Johnson v. Douglas, su¬ 
pra. 

91. N.T.—In re Maguire’s Estate, 
'296 N.T.S. 528, 251 App.Div. 337, 
affirming 291 N.T.S. 753, 161 Misc. 
219, motion granted In re Maguire’s 
Will, 298 N.T.S. 1008, 252 App.Div. 
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752 , affirmed 13 N.E.2d 458, 277 N. 
T. 527. 

Contract to sell as not terminating 
estate see supra subdivision c of 
this section. 

ZSxecution of bond for deed by ten¬ 
ants by entirety, where no actual 
conveyance was ever made, did net 
change quality of their estate.-- 
Childs V. Childs, 199 N.E. 383, 29J 
Mass. 67. 

92. Mich.—Foy v. King, 227 N.W. 
541, 248 Mich. 650. 

30 C.J. p 570 note 69 [d] (2), (3). 

93. N.T.—In re Maguire’s Estate, 
291 N.T.S. 753, 161 Misc. 219, af¬ 
firmed 296 N.T.S. 528, 251 App.Div. 
337, motion granted In re Ma¬ 
guire’s Will, 298 N.T.S. 1008, 252 
App.Div. 752, affirmed 13 N.B.2d 
458, 277 N.T. 527. 

Devolution of purchaser’s obligation 
Personal obligation of purchaser, 
contracting for purchase of realty, to 
make specified payments on designat¬ 
ed dates for which tenants by entire¬ 
ty exchanged their rights in land, 
was personal property, devolution of 
which must be governed by usual 
rules applicable to personal property. 
_^In re Maguire’s Estate, supra. 

94 . N.Y.—In re Maguire's Estate, 
supra. 

30 C.J. P 570 note 69 [d] (4). 
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tenants by the entirety,^^ However, a statute pro¬ 
hibiting contracts of suretyship has been held to 
apply to a mortgage by a married woman of land 
owned by herself and husband by entirety,and. 


under such a statute a mortgage executed by hus¬ 
band and wife to secure the individual debt of the 
husband is void as to the wife under the statute and 
is void as to the husband under the rule that he has 


95. Fla.—^New York Life Ins. Co. v. 
Oates. 192 So. 637. 141 Fla. 164— 
Newman v. Equitable Life Assur. 
Soc. of U. S., 160 So. 745, 119 Fla. 
641—Anderson v. Trueman, 130 So. 
12, 100 Fla. 727. 

Hawaii.—Luka v. Kalauo-Kalani, 28 
Hawaii 385. 

Mich.—McPherson v. Gregory, 260 N. 
W. 767, 271 Mich. 580—Montz v. 
Reutter, 256 N.W. 351, 268 Mich. 
357—Farmers’ & Merchants’ Nat. 
Bank & Trust Co. v. Globe Indem¬ 
nity Co., 249 N.W. 882, 264 Mich. 
395—Lee State Bank v. McElheny, 
198 N.W. 928. 227 Mich. 322. 
N.T.—In re Dell’s Estate, 276 N.T.S. 
960, 154 Misc. 216. 

N.C.—Jenkins v. Strickland, 199 S.E. 
612, 214 N.C. 441. 

Pa.—Flowers v. Curry, 86 Pittsb.Leg. 
J. 248. 

30 C.J. p 570 note 51. 

Conveyances by husband and wife 
generally see infra §§ 36-39. 

Conveyance of fee 

Where holders of valid title as 
tenants by entirety join in absolute 
conveyance of realty, grantee takes 
title in fee.—Mt. Washington Co-op. 
Bank v. Benard, 194 N.B. 839, 289 
Mass. 498. 

Deed held conveyance, and not parti, 
tion 

Fla.—Maxwell v. Sullivan, 166 So. 
575, 123 Fla. 263. 

Division of proceeds 

(1) According to some cases, ten¬ 
ants by entirety, being equally in¬ 
terested in property, become tenants 
in common of the proceeds on sale 
thereof and each should receive one 
half of the purchase price. 

N.J.—MacDade v. Reilly, 129 A. 408, 
3 N.J.Misc. 49, reversed on other 
grounds 132 A. 247, 102 N.J.Law 
268. 

N.T.—In re Maguire’s Estate, 291 N. 
Y.S. 753, 161 Misc. 219, affirmed 296 
N.Y.S. 528, 251 App.Div. 337, mo¬ 
tion granted In re Maguire’s Will, 
298 N.Y.S. 1008, 252 App.Div. 752, 
affirmed 13 N.E.2d 458, 277 N.Y. 527 
—In re Sitkm’s Will, 271 N.Y.S. 
688, 151 Misc. 448. 

Or.—In re Marchand’s Guardianship, 
3 P.2d 128, 137 Or. 444. 

(2) On the other hand, it has been 
held that proceeds derived from sale 
of property held by the entirety, in 
absence of other factors, retains its 
entirety characteristics, and such 
characteristics follow it on reinvest¬ 
ment.—Schwind v. O’Halloran, 142 S. 
W.2d 55, 346 Mo. 486. 

(3) Where tenants by entirety ex¬ 
ecuted bond for deed in which they 


were not referred to as husband and 
wife, under which obligees were to 
paj’’ fixed sum to tenants which was 
not apportioned between them, wife’s 
interest in such sum was that of ten¬ 
ant by entirety prior to their divorce, 
since it was inferred that interest of 
tenants in such amount was same as 
their interest in realty which was to 
be conveyed, and she had no cause of 
suit against husband for amounts re¬ 
ceived by husband prior to their di¬ 
vorce.—Childs v. Childs, 199 N.E. 383, 
293 Mass. 67. 

Estoppel 

Wife of grantor of property owned 
by husband and wife in entirety was 
held estopped to deny that she adopt¬ 
ed, by ratification and acceptance of 
consideration, a contract to convey 
and exchange property, executed by 
the husband prior to the execution 
of the deed conveying the property, 
and in a suit by husband and wife 
to cancel a deed executed and deliv¬ 
ered to defendant without authority, 
the fact that the wife had no dis¬ 
honest intent to procure the prop¬ 
erty received in exchange and avoid 
liability by refusing to execute the 
deed, but that she merely repented 
of the bargain after taking posses¬ 
sion of the merchandise, did not de¬ 
feat defendants’ right to claim a 
conveyance from her on the ground 
that she was estopped to deny or 
consent to the transaction.—Everson 
V. Haun, 216 P. 745, 108 Or. 337, de¬ 
nying rehearing 213 P. 135, 106 Or. 
612. 

Joint act 

Under the law of Pennsylvania, 
husband and wife by their joint act 
may dispose of the whole estate or 
strip the estate of its attributes, 
but the incurring of an indebtedness 
by the husband, on which judgment 
is recovered, and a later assumption 
of such indebtedness by the wife, 
for a new and different consideration, 
on which a judgment is also recov¬ 
ered against her, is not a joint act, 
within the rule which subjects the 
land to the lien of the judgments.— 
A. Hupfel’s Sons v. Getty, C.C.A.Pa., 
299 F. 939, affirming, D.C., Getty v. 
A. Huppel's Sons, 292 F: 178. 

Joint and several liability of hus¬ 
band and wife for indebtedness se¬ 
cured by mortgages, jointly given or 
assumed by them at time of pur¬ 
chasing mortgaged realty, conveyed 
to both as tenants by entirety, is 
positive, fixed, and irrevocable under 
New York law.—Bremer v. Luff, D. 
C.N.Y., 7 F.Supp. 148. 
liability for misrepresentations 

Where husband and wife held farm 
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as tenants by entirety, wife would be 
jointly liable for misrepresentations 
of husband and his agent in procur¬ 
ing sale of farm.—Field v. Steiner 
231 N.W. 109, 250 Mich. 469. 

liability for breach of covenant 

Where husband and wife acquired 
their title to land as tenants by the 
entirety in 1925, wife had right in 
1933 to join in covenant of seisin in 
selling land and was equally liable 
with her husband for its breach.— 
Sargent v. Platt, 13 A2d 195, 111 
Vt. 185. 

Bequisites and validity of mortgage 

(1) Statement in mortgage made 
by husband and wife of realty owned 
by entirety that no undue influence 
was exercised on wife was held un¬ 
necessary.—Seymour v. Powers, 238 
N.W. 630, 255 Mich. 624. 

(2) Mortgage given by husband 
and wife on estate held by entirety, 
with certificate of acknowledgment 
which recited that wife separately 
acknowledged mortgage before no¬ 
tary, was held valid, notwithstand¬ 
ing absence of recital that acknowl¬ 
edgment related to or that mortgage 
covered estate by entirety, and, ir¬ 
respective of whether note given 
jointly by husband and wife was for 
husband's debt or wife’s debt or 
for debt of both.—Newman v. Equi¬ 
table Life Assur. Sbc. of U. S., 160 
So. 745, 119 Fla. 641. 

(3) So a mortgage executed bv 
wife and husband created a valid 
lien on property owned by them as 
tenants by the entirety, although the 
money borrowed was for husband’s 
exclusive use and benefit.—Hanover 
Trust Co. V. Keagy, 6 A.2d 786, 335 
Pa. 356. 

(4) The fact that a trust deed ex¬ 
ecuted by husband and wife holding 
mortgaged property as tenants by 
entirety recited that it secured a 
joint indebtedness, for six thousand 
dollars, whereas there was no joint 
indebtedness, but it secured a six 
thousand dollar note executed by the 
husband alone, was not a fatal vari¬ 
ance in the description of the debt 
secured and did not avoid the trust 
deed, for parol evidence was admis¬ 
sible to show the note actually in¬ 
tended to be secured.—Graham v. 
Finnerty, Mo.. 232 S.W. 129. 

96, Ind.—Harrispn Bldg. & Deposit 

Co. V. Lackey, 48 N.E. 254, 149 Ind. 

10 . 

30 C.J. p 906 note 87. 

Right of married woman to enter 

into contract of suretyship see in¬ 
fra § 188. 
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.. Mtate in the knd which he can convey or en- 
ber by his individual act or deed,9' although, 
the-e husband and wife conveyed their estate by 
pntiretv to a third person who reconveyed to the 
husband the transaction being intended to enable 
the husband to negotiate a loan for his own bene¬ 
fit the husband’s mortgagee, having no knowledge 
of the secret agreement, had the ng^t to rely on 
the husband's owmership as shown by the record. 

Where land owned by a husband and his wife as 
tenants by entirety is sold under a mortgage fore- 
c’osure the surplus over the mortgage debt is con¬ 
structively real property to be held in entirety by 
the spouse‘s and, where the husband has aban- 
doned his family and become a fugitive from jus¬ 
tice the wife may bid in the property at the fore¬ 
closure sale and hold it by entirety.i 

Sale by court of equity. Under a statute author¬ 
izing a court of equity to decree the sale of an es¬ 
tate” when all the parties concerned are before it 
and the sale shall appear to be advantageous to 
them, and to direct the investment of the proceeds 
of sale so as to inure in like manner as by the orig¬ 
inal grant, a court of equity may, in a proper case, 
decree the sale of property held by husband and 
wfe as tenants by the entirety and direct the in¬ 
vestment of the proceeds of the sale, and the pay¬ 
ment of one half of the net income to each party 
until the death of one and then payment of the_ cor¬ 
pus to the survivor.® Under statutes authorizing 
the court to order the sale of a husband’s realty for 
the support of his wife, realty held by husband and 
wife as tenants by the entirety may be sold in a pro¬ 
ceeding by a deserted wife for supportand where 
a wife who paid off a mortgage after desertion by 
the husband, who took the money for which the 
mortgage was given, has procured such a sale, the 
husband is not entitled to equitable relief.^ 


Contribution. Where, under the rules stated su¬ 
pra subdivision d (1) (a) of this section, the view 
prevails that the estate by entirety is m effect a 
tenancy in common between husband and wife dur¬ 
ing their joint lives w’ith remainder to the survivor, 
it is held that one tenant, on discharging liens 
against the common property, is entitled to contri¬ 
butionbut on the death of one spouse the sur¬ 
vivor’s right of contribution ceases.® 

(c) Licenses, Easements, or Consents 

Licenses, easements, or consents by the husband 
alone affecting property held as an estate in ^ 

are good during the Joint lives of the husband and wife 
where the common-law right of the husband to the pos¬ 
session and control of the property exists, but the rule 
is otherwise where the common-law right is deemea 
abolished by statute. 

By virtue of the common-law right of the hus¬ 
band to the possession and control of property held 
as an estate in entirety, a license'^ or right of way 
granted by the husband alone is good during the 
joint lives of husband and tvife and becomes abso¬ 
lute or is defeated accordingly as he or the wife 
survives the other; but it has been held that the 
ivife is a necessary party to a contract relinquish¬ 
ing rights under a negative easement where such 
rights are created by deed establishing an estate 
by entirety and held as such at the time of the 
agreement.® Where the common-law right of the 
husband to possession and control is deemed abol¬ 
ished by the statutes relating to the separate prop¬ 
erty of married women, a consent given by the hus¬ 
band alone to encroachment on the property,^® or 
to the laying of pipes in the street in front of the 
property,!! or to the selling of liquor within a spec¬ 
ified distance of the property,!® or the grant by him 
of an easement in the nature of a right of way^^ 
is not binding on the wife. 


Ind.—Abicht v. Searls, 57 N.E. 
246, 154 Ind. 594. 

30 C.J. p 570 note 54. 

98. Ind.—Webb v. John Hancock 
Mut. L. Ins. Co., App., 66 N.E. 470. 

99. N.T.—Stretz v. Zolkoski, 195 N. 
T.S. 46, 118 Misc. 806. 

Effect of payment to husband 

A purchaser ■who paid part of the 
purchase price in discharge of in¬ 
debtedness secured by a deed of i 
trust and the costs and expenses of 
the foreclosure sale, and the remain¬ 
der thereof to husband, was not lia¬ 
ble, after death of husband, to pay 
amount paid to husband to the 
guardian of insane wife who had 
owned property with the husband as 
tenant by entirety, where evidence 
did not show that purchaser and 
husband acted fraudulently in an at¬ 


tempt to deprive the wife of her' 
share.— Hamrick v. Lasky, Mo.App., 
10;^S.W.2d 201. 

N.Y.—Stretz V. Zolkoski, 195 N.Y. 
S. 46, 118 Misc. 806. 

30 C.J. P 570 note 54%. 

2. Md.—Masterman v. Masterman, 
98 A. 537, 129 Md. 167. 

3. Ind.—Baker v. Cailor, 186 N.E. 

769, 206 Ind. 440. | 

4. Ind.— Baker v. Cailor, supra. 

5 ^ —Nobile v. Bartletta, 156 A. 

483, 109 N.J.Eq. 119. 

Contribution between landowners 
generally see Contribution § 10. 
Contribution among or between co- 
tenants generally see the C.J.S. 
title Tenancy in Common § 66, al¬ 
so 62 C.J. P 473 note 2 et seq; and 
the C.J.S. title Tenancy in Com- 
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mon § 68, also 62 C.J. p 478 note 
3 et seq. 

6. N.Y.—In re Dell’s Estate, 276 
N.Y.S. 960, 154 Misc. 216—Geldart 
V. Bank of New York & Trust Co., 
205 N.Y.S. 238, 209 App.Div. 581. 

7. Mo.—E'wen v. Hart, 166 S.W. 315, v* 
183 Mo.App. 107. 

8. N.C.—Dorsey v. Kirkland, 99 S. 
E. 407, 177 N.C. 520. 

9. N.C.—Moore v. Shore, 181 S.E. 
275, 208 N.C. 446. 

10. Pa.—Alitto V. Tucci, 11 Pa.Dist. 
& Co. 685, 32 Dauph.Co. 4. 

11. N.Y.—Wightman v. Cottrell, 139 
N.Y.S. 564, 155 App.Div. 76. 

12;. N.Y.—Quigley v. Monsees, 106 
N.Y.S. 167, 56 Misc. 110. 

13. N.Y.—Grassi v. Loweth, 225 N. 
Y.S. 91, 130 Misc. 861. 



5 34 HUSBAND 

(d) Judicial Protection 

One tenant by entirety may apply for Judicial pro¬ 
tection of his rights in the property. 

One tenant by entirety may protect his rights in 
the property,as by appealing from an assessment 
against the land; and where the assessment is re¬ 
leased as to him it operates as a release of the 
lands and of the other tenant’s interest therein.^® 
Where the property is damaged by fire and one 
spouse refuses to allow the money received from the 
insurer to be used in repairing and restoring the 
property, the other spouse may apply to a court of 
equity for relief, such as the appointment of a re¬ 
ceiver to protect the property from further loss and 
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deterioration from want of repairs.^® 

(2) On Death of One Spouse 

As a general rule, where real property is held as an 
estate by entirety and one spouse dies, the survivor re¬ 
tains the whole estate as sole owner free of attempts 
deceased may have made to encumber it; but in some 
jurisdictions this rule is qualified in the case of murder 
of one spouse by the other. 

Where real property is held as an estate by en¬ 
tirety and one spouse dies, the surviving spouse re¬ 
tains the whole estate as sole owner,unless the 
instrument of conveyance shows a different intent 
on the part of the grantor,and such survivor has 
the right to convey it for any consideration he or 


14. Ind—Humberd v. Collings, 50 1 
N.E. 314, 20 Ind.App. 93. 

15. Ind.—Humberd v. ‘Gollmgs, su¬ 
pra. 

16. Md.—Masterman v. Masterman, 
98 A. 537, 129 Md. 167. 

17. U.S.—Schram v. Burt, C.C.A- 

Mich., Ill F.2d 557—Jacobs v. U. 
S., C.C.A.I11., 97 F.2d 784, certio¬ 
rari granted U. S. v. Jacobs, 59 S. 
Ct. 147, 305 U.S. 588, S3 L.Bd. 372, 
reversed on other grounds 59 S.Ct. 
551. 306 U.S. 363, S3 L.Ed. 763, and 
motion denied 59 S.Ct. 640, 306 U. 
S. 620, S3 L.Ed. 1026—Lilly v. 
Smith. CCA,Ind., 96 F,2d 341, cer¬ 
tiorari denied 59 S.Ct. 64, 305 U.S. 
604, 83 L.Ed. 383, and motion de¬ 
nied 59 S.Ct. 1040, 307 U.S. 651, 83 
L.Ed. 1530—In re Brown, D.C.Ky., 
60 F.2d 269—Hernandez v. Becker, 
C.C.A.N.M., 54 F.2d 542—In re 

Flynn, D.C.Pa., 1 F.2d 566—Safe 
Deposit & Trust Co. v. Wait, D.C. 
Md., 295 F. 429. 

Fla—^Knapp v. Fredricksen, 4 So.2d 
251, 148 Fla. 311—Hall v. Roberts, 

1 So.2d 579—Miller v. Mobley, 1S6 
So. 797, 136 Fla. 351—Menendez v. 
Rodriguez, 143 So. 223, 106 Fla. 
214—Logan Moore Lumber Co. v. 
Legato, 131 So. 381. 100 Fla. 1451— 
Bailey v. Smith, 103 So. 833, 89 
Fla. 303. 

Ind.—Le Roy v. Wood, App., 47 N. 
E.2d 604—Finney v. Brandon, 135 
N.E. 10, 78 Ind.App. 450. 

Ky.—Stambaugh v. Stambaugh, 156 
S.W.2d 827, 288 Ky. 491—Mas tin v. 
Mastin’s Adm'r, 50 S.W.2d 77, 243 
Ky. 830. 

Md.—Hutson v. Hutson, 177 A. 177, 
168 Md. 182—^Mitchell v. Frederick, 
170 A. 733, 166 Md. 42, 92 A.L.R. 
1412. 

Mass.—Bernatavicius v. Bernatavi- 
cius, 156 N.E. 6S5, 259 Mass. 486, 
52 A.L.R. 886—Raptes v. Cheros, 
155 N.E. 787, 259 Mass. 37—^Voight 
V. Voight, 147 N.E. 887, 252 Mass. 
582. 

Mich.—Farmers' and Merchants’ Nat. 
Bank & Trust Co. v. Globe Indem¬ 
nity Co., 249 N.W. 882, 264 Mich. 


395—Detroit & Security Trust Co. 

V. Kramer, 226 N.W^. 234, 247 Mich. 
468—Riggs V. Riggs’ Estate, 206 N. 

W. 508, 232 Mich. 579. 

Mo.—Sutorius v. Mayor, 170 S.W.2d 
387—Greene v. Spitzer, 123 S.W.2d 
57, 343 Mo. 751—Harrelson v. Har- 
relson, 263 S.W. 107, 304 Mo. 250— 
Wharton v. Citizens’ Bank of Bos- 
worth, 15 S.W.2d 860, 223 Mo.App. 
236—I. R. Goldberg Plumbing Sup¬ 
ply Co. V. Taylor, 237 S.W. 900, 209 
Mo.App. 98. 

2 sT j__j, & A. Steinberg Co. v. Pas- 
tive, 129 A. 201, 97 N.J.Eq. 52. 

N.Y.—In re Strong’s Will, 12 N.T.S. 
2d 54*4, 171 Misc. 445—In re Lage’s 
Will, 4 N.Y.S.2d 474, 167 Misc. 636 
—Clark v. Rowell, 298 N.Y.S. 232, 
163 Misc. 777—In re Collins' Es¬ 
tate, 282 N.Y.S. 728, 156 Misc. 783 
—Lopez V. McQuade, 273 N.Y.S. 34, 
151 Misc. 390—In re Beecher, 271 
N.Y.S. 446, 448, 151 Misc. 395, quot¬ 
ing Corpus Juris—In re Bernstein, 
263 N.Y.S. 503, 146 Misc. 603—In 
re Thompson’s Estate, 258 N.Y.S. 
847, 144 Misc. 790—^Dewey v. 
Brown, 231 N.Y.S. 165, 133 Misc. 
69—Prudential Ins. Co. of America 
V. Bickford, 40 N.Y.S.2d 376—Coon 
V. Campbell, 240 N.Y.S. 772. 

N.C.—Bryant v. Shields, 18 S.E.2d 
157, 220 N.C. 628—Jenkins v. 

Strickland, 199 S.E. 612, 214 N.C. 
441—Keel v. Bailey, 198 S.E. 654, 
214 N.C. 159—Burroughs v. Wom- 
ble, 171 S.E. 616, 205 N.C. '432— 
First Nat. Bank v. Hall, 161 S.E. 
484, 201 N.C. 787—Bryant v. Bry¬ 
ant, 137 S.E. 188, 193 N.C. 372, 51 
A.L.R. 1100—Johnson v. Leavitt, 
125 S.E. 490, 188 N.C. 682—Holton 
V. Holton, 119 S.E. 751, 186 N.C. 
355. 

Or.—Schafer v. Schafer, 260 P. 206, 
122 Or. 620, 59 A.L.R. 707—Dodd v. 
First Nat. Bank, 245 P. 504, 117 Or. 
691. 

Pa.—^In re Loesch’s Estate, 185 A. 
191, 322 Pa. 105—Porobenski v. 

American Alliance Ins. Co. of New 
York, 176 A. 205, 317 Pa. 410— 
In re Rhodes’ Estate, 121 A. 327, 
277 Pa. 450—^Klopfenstein v. Chad- 
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bourne, 161 A. 642, 105 Pa.Super. 
530—In re Comito’s Estate, 13 Pa. 
Dist. & Co. 302—Backenstoss Real¬ 
ty Corporation v. Koenig, 10 Pa. 
Dist. & Co. 71, 32 Dauph.Co. 159, 
41 York Leg.Rec. 195—Standen v. 
Business Men’s Building & Loan 
Ass’n, 9 Pa.Dist. & Co. 436—In re 
Hottenstein’s Estate, 6 Pa.Dist. & 
Co. 464, 11 Lehigh Co. L.J. 106. 
Tenn.—Newson v. Shackleford, 43 S. 
W.2d 384, 163 Tenn. 358—Spicer v. 
Kimes, 156 S.W.2d 334, 25 Tenn. 
App. 247. 

Vt.—Kennedy v. Rutter, 6 A.2d 17, 
110 Vt. 332. 

Wyo.—Peters v. Dona, 54 P.2d 817, 
820, 49 Wyo. 306, quoting Corpus 
Juris. 

30 C.J. p 570 note 69. 

Effect of death of one spouse on 
survivor’s right of contribution 
against him see supra subdivision 
d (1) (b) of this section. 

Right of survivor to unpaid pur¬ 
chase price, and duty to convey, on 
death of one spouse after sale of 
property held in entirety see supra 
subdivision d (1) (b) of this sec¬ 
tion. 

Survivorship in personal property 
see infra § 35. 

Damages on condemuatiou 

Entire award of damages to hus¬ 
band and wife owning land con¬ 
demned as tenants by entirety is 
payable to wife alone after hus¬ 
band’s death.—In re 115 th and Vistu¬ 
la Aves., Queens Borough, City of 
New York, 242 N.Y.S. 6, 137 Misc. 
358. 

Growing crops 

Where husband and wife held as 
tenants by entirety, on husband's 
death, growing crops passed as ap¬ 
purtenance with estate to surviving 
wife.—^Newson v. Shackleford, 43 S. 
W.2d 38-4, 163 Tenn. 358. 

Widow lield not estopped to claim, 
land 

N.C.—Randolph v. Edwards, 132 S- 
E. 17, 191 N.C. 334. 

18. Vt.—^Kennedy v. Rutter, 6 A.2(i 
17, 110 Vt. 332. 



41 C.J.S. 

wishes The effect of the death of one spouse 
• to free the estate from participation by 

The eu„ivo, .ak.e by etae of .he 

° additional interest by virtue of survivorship.-® 
nor does he take by descent or intestate succes- 
„2i or as devisee.22 Furthermore, as shown in 
Cower § 19 an estate by entirety is not the sub¬ 
let of dower. The right of the survivor to the 
whole estate is merely an incident of an estate by 
pnti'-ety and does not constitute a remainder, either 
vested or contingent.23 However, it is sometimes 


HUSBAND AND WIFE 


§ 34 


said that each tenant has a contingent remainder m 
fee dependent on survivorship.®^ The survivor 
takes the property clear of attempts the decease 
spouse may have made to encumber it.®^ On the 
death of the survivor, if the estate is a fee simple 
absolute, it passes to his or her heirs®® or devisees- 
to the exclusion of the heirs of the first deceased 
spouse®® or the heirs of a former wife.®® Joint 
notes of the husband and wife as purchasers of the 
estate by entireties do not become, at the death of 
one tenant, the primary obligation of the survivor.®® 


13 . Tenn.—Spicer v. Kimes, 156 S. 

\v.2d 334, 25 Tenn.App. 24r. 

„ U.S.—Lang v. Commissioner of 

Internal Revenue, 53 S Ct. o34. iS9 
rs 109 77 L.Ed. 1066, affirming, 
rrx 61 F.2d 280, certiorari 
S'ntea 53 S.Ct 387. 288 U.S 596. 

77 LEd. 973—Jacobs v. U. S., u 
r X Ill 97 F.2d 784, certiorari 
granted U. S. v. Jacobs, 59 S.Ct. 
147. 305 U.S. 588. S3 L.Ed. 372, 
reversed on other grounds o9 S.Ct 
551, 306 U.S. 363, S3 L.Ed. 763, 
and motion denied 59 S.Ct. 640, 306 
rs 620 S3 L.Bd. 1036 —Lilly v. 
smith. CC-LInd., 96 F.2d 341 oei- 
tiorari denied 59 S.Ct. 64, 305 U. 

S 604, 83 L.Ed. 3S3, and motion de¬ 
nied 59 S.Ct. 1040. 307 U.S. 651, 83 
L.Ed. 1530—Dime Trust & Safe 
Deposit Co. V. Phillips, D.C.Pa., 30 
F2d 395, reversed on other 
grounds Phillips v. Dime Trust & 
iafe Deposit Co., 52 S.Ct. 46. 284 
U.S. 160, 76 L.Ed. 220. 

Del—In re Giant Portland Cement 
Co Del.Ch., 21 A.2d 697—Heitz v. 
Sayers, 121 A. 225, 2 W.W.Harr 
207. 

D.C.—Settle v. Settle, 8 F.2d 911, 56 
App.D.C. 50. 

pia—Newman v. Equitable Life As- 
sur. Soc. of U. S., 160 So. 745, 119 
Fla. 641—Palm Beach Estates v. 
Croker, 143 So. 792, 106 Fla. 617— 
Bailey v. Smith, 103 So. 833, 89 
Fla. 303. 

^lass.—Licker v. Gluskin, 164 N.B. 

613, 265 Mass. 403, 63 A.L.R. 231. 
Mich.—Farmers’ and Merchants’ Nat 
Bank & Trust Co. v. Globe Indem¬ 
nity Co., 249 N.W. 882, 264 Mich. 
395 

—Schwind v. O’Halloran, 142 S 
\V.2d 55, 346 Mo. 486 —Baker v. La¬ 
mar, 140 S.W.2d 31—Fulbright v. 
Pheenix Ins. Co. of Hartford, Conn, 
44 S.W.2d 115, 329 Mo. 207, revers¬ 
ing, App., 30 S.W.2d 870. 

N.J.—In re Staiger’s Estate, 144 A. 
619, 104 N.J.Eq. 149, reversing 141 
A. 453. 

2s.Y.—In re Maguire’s Estate, 296 N. 
T.S. 528, 251 App.Div. 337, affirm¬ 
ing 291 N.Y.S. 753, 161 Misc. 219, 
motion granted In re Maguire s 
Tail, 298 N.Y.S. 1008, 252 App.Div. 
752, and affirmed 13 N.E.2d 458, 277 


N.T. 527—In re Dunn’s Estate, 199 
N.Y.S. 673, 205 App.Div. 407, affirm¬ 
ing 193 N.Y.S. 919, 118 Misc. 426. 
and reversed on other grounds 141 
NE 915, 236 N.T. 461—In re Rich- 
ichi’s Estate, 3 N.Y.S.2d 722, 167 
Misc. 191—Clark v. Rowell, 298 N. 
Y.S. 232, 163 Misc. 777—In re Dell’s 
Estate, 276 N.Y.S. 960, 154 Misc. 
216—In re Beecher, 271 N.Y.S. 446. 
448, 151 Misc. 395, quoting Corpus 
Juris—In re Weiden’s Estate. 259 
N.Y.S. 573, 144 Misc. 854—In re 
Peer’s Estate, 245 NY.S. 298, 138 
Misc. 247, affirmed 249 N.Y.S. 900, 
232 App.Div. 872—In re 115th and 
Vistula Aves., Queens Borough, 
City of New York, 242 N.Y.S. 6, 
137 Misc. 358. 

jbf c —Winchester-Simmons Co. v. 

Cutler, 155 S.E. 611, 199 N.C. 709— 
Davis V. Bass, 124 S.E. 566, ISS 
N.C. 200. 

Or._^Wenker v. Landon, 88 P.2d 971 

161 Or. 265. 

Pa,—Madden v. Gosztonyi Savings & 
Trust Co., 200 A. 624, 331 Pa. 476, 
117 A.L.R. 904—Porobenski v. 

American Alliance Ins. Co. of New 
York, 176 A. 205, 317 Pa. 410—In 
re Fink’s Estate, 6 Pa.Dist. & Co. 
799, 6 Erie Co. 281. 

Tenn.—Newson v. Shackleford, 43 S. 

\V.2d 384, 163 Tenn. 358. 

'^Yyo.—Peters v. Dona, 54 P.2d 817, 
820, 49 Wyo. 306, quoting Corpus 
Juris. 

30 C.J. P 571 note 70. 


21. Mich.—Farmers’ & Merchants’ 
Nat Bank & Trust Co. v. Globe In¬ 
demnity Co., 249 N.W. 882, 264 
Mich. 395. 

Mo.—Baker v. Lamar, 140 S.V.-d 31. 

N.J.—In re Staiger’s Estate, 144 A. 
619, 104 N.J.Eq. 149, reversing 141 

]^_Y.—In re Richichi’s Estate, 3 N.Y. 
S 2d 722, 167 Misc. 191—In re 

Beecher. 271 N.Y.S. 446, 448, 151 
Misc. 395, quoting Corpus Juris. 

Pa._Hamer v. Kinnan, 16 Pa.Dist. & 

Co. 395. 

YTyo.—Peters v. Dona, 54 P.2d 817, 
820, 49 Wyo. 306, quoting Corpus 
Juris. 

30 C.J. P 572 note 71. 


A. 619, 104 N.J.Eq. 149, reversing 
141 A. 453. 

Pa.—Hamer v. Kinnan, 16 Pa.Dist. & 
Co. 395. 

Effect of dissent from will 

Quality of estate by entirety was 
not affected by wife's dissent from 
husband’s will.—^Wachovia Bank & 
Trust Co. V. Black, 151 S.E. 269, 198 
N.C. 219. 

23. Mich.—Sanford v. Bertrau, 169 
N.W. SSO, 204 Mich. 244. 

N.Y.—In re Beecher, 271 N.Y.S. 446, 
448, 151 Misc. 395, quoting Corpus 
Juris. 

jsT.c.—Johnson v. Leavitt, 125 S.E. 
490, 492, 188 N.C. 682, citing Corpus 
Juris—Davis v. Bass, 124 S.E. 566, 
569, 188 N.C. 200, citing Corpus 
Juris. 

Not dependent ou manner of creation. 

Right of survivorship and inter¬ 
ests of parties in estate by entirety 
in realty are peculiarly incidents of 
estate, and flow from form of deed, 
and are not dependent on manner of 
its creation.—Central Trust Co. v. 
Street, 127 A. 82, 95 N.J.Eq. 278. 

24. N.Y.—Goodrich v. Otego, 145 N. 
Y.S. 497, 160 App.Div. 349, reversed 
on other grounds 110 N.E. 162, 216 
N.Y. 112—Matter of Holcomb, 162 
N.Y.S. 848, 97 Misc. 241. 

25. D.C.—Fairclaw v. Forrest, 130 
F.2d 829, 76 U.S.App.D.C. 197, 143 
A.L R. 1154, certiorari denied 63 S. 
Ct. 531, 318 U.S. 756, 87 LEd. 1130. 

N.Y.—Clark v. Rowell, 298 N.Y.S. 
232, 163 Misc. 777—In re Dell’s Es¬ 
tate, 276 N.Y.S. 960, 154 Misc. 216. 
N.C.—First Nat. Bank v. Hall, 161 
S.E. 484, 201 N.C. 787. 

Effect of conveyance or encumbrance 
generally see supra subdivision d 
(1) (b) of this section. 

26. Fla.—Knapp v. Fredricksen, 4 
So.2d 251, 148 Fla. 311. 

30 C.J. P 572 note 76. 

27 . Ky.—Stambaugh v. Stambaugh, 
156 S.W.2d 827, 288 Ky. 491. 

28. Mo.—^Wimbush v. Danford, 238 
S.W. 460, 292 Mo. 588. 

29. Mo.—Wimbush v. Danford, su¬ 
pra. 

30 C.J. P 572 note 78. 


22 . re Staiger’s Estate, 144130. N.C.-Wachovia Bask & Trust 
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Simultaneous death of spouses. When death 
comes to both husband and wife at the same instant, 
property held by them as an estate by the entirety 
descends as though they had been tenants in com¬ 
mon. 

Murder of one spouse by the other. In differ¬ 
ent jurisdictions different rules have been adopted 
with respect to the disposition of property held by 
entirety where one spouse murders the other. Thus 
it has been held that the legal fiction that the hus¬ 
band and wife are a unit and that each owns the 
entire estate must yield to paramount equitable prin¬ 
ciples,and the ordinary rules of construction reg¬ 
ulating the operation of estates by entirety do not 
contemplate survivorship arising by the act of one 
spouse murdering the other.^^ Accordingly it has 
been held that the heirs of a wife slain by her hus¬ 
band, who thereupon killed himself, were entitled, 
as against the heirs of the husband, to the real prop¬ 
erty owned by the husband and wife as tenants by 
entirety.2^ In another jurisdiction, however, it is 
held in such a case that neither the husband nor his 
administrator is entitled to the entire estate, but that 
it will descend as provided where there is a com¬ 
mon calamity and both tenants die simultaneously, 
that is, the estate descends as though it were for¬ 
merly held by them as tenants in common to be 
distributed according to the statute of descents.^^ 
In still other jurisdictions it is held that the estab¬ 
lished rules relating to tenancy by entirety will be 
applied in such a case, and that the survivor takes 
the entire estate which on his death descends to his 
heirs as against the heirs or next of kin of the mur¬ 
dered spouse.3® On the other hand, it has been held 


that a court of equity will not deprive the murder¬ 
er of his interest in the estate, but will hold him as 
a constructive trustee for the benefit of the heirs 
of the murdered spouse where the life expectancy 
of the latter was greater than that of the mur¬ 
derer but it has also been held that, where the 
wife, who was murdered, was older than the hus¬ 
band, title vested in him in fee as the survivor, and 
passed to his heirs, subject to a trust in favor of 
the wife’s heirs to the extent of the value of her 
half interest in the net income of the property for 
her normal expectancy of life.^^ 

Rights of surviving ivife. If the wife survives 
she is entitled to the possession of the whole, and 
may bring action to recover the property.39 She is 
not barred moreover by lapse of time reckoned from 
the date of conveyance, since the statute of limita¬ 
tions does not begin to run until the disability of 
coverture has been removed.^® She may sue for an 
injury to the property, whether it occurred during 
the lifetime of the husband or after his death.^i 

e. Rights and Remedies of Creditors 

The authorities differ as to whether the Interest of 
one tenant by entirety Is subject to the payment of his 
individual debts, but agree that a judgment against both 
husband and wife is a general lien on the Interests of 
both In the property and that the property may be sold 
in such case under execution issued on the judgment. 
Estates in entirety cannot be held In fraud of creditors^ 
rights. 

In many jurisdictions it is held that, where real 
property is held as an estate in entirety, the prop¬ 
erty cannot be charged with the separate debt of 
either spouse that the interest of neither is lia- 


Co. V. Black, 1,51 S.E. 269, 198 N.C. 
219. 

Tenn.—Newson v. Shackleford, 43 S. 
W.2d 384, 163 Tenn. 358. 

It has been held, however, that de¬ 
cedent’s estate was not liable for the 
payment of a mortgage on real es¬ 
tate held jointly with his wife as ten¬ 
ants by the entireties and title to 
which was vested in her by force of 
law at his death.—In re Rodeniser's 
Estate, 86 Pittsb.Leg.J., Pa., 264. 

31. Tenn.—McGhee v. Henry, 234 
S.W. 509, 144 Tenn. 548, 18 A.L.R. 
103. 

32. Mo.—Barnett v. Couey, 27 S.W. 
2d 757, 224 Mo.App. 913. 

33. Mo.—Barnett v. Couey, supra. 

34. N.T.—Van Alstyne v. Tuffy, 169 
N.Y.S. 173, 103 Misc. 455. 

35. Mo.—Barnett v. Couey, 27 S.W. 
2d 757, 762, 224 Mo.App. 913, citing 
Corpus Juris. 

36. Pa.—^Hamer v. Kinnan, 16 Pa. 
Dist. & Co. 395. 

Tenn.—^Beddingfield v. Estill, 100 S. 


W. 108, 118 Tenn. 39, 9 L.R.A.,N.S., 
640, 11 Ann.Cas. 904. 

30 C.J. p 572 note 71 [a]. 

Statute prohibiting inheritance held 
inapplicable 

The statute providing that no per¬ 
son, who feloniously takes life of 
another, shall inherit from such per¬ 
son or receive any interest in such 
person’s estate as surviving spouse, 
was not intended* to and did not em¬ 
brace an estate by entirety.—^Wenker 
V. Landon, 88 P.2d 971, 161 Or. 265. 

37. N.C.—Bryant v. Bryant, 137 S. 
E. 188, 193 N.C. 372, 51 A.L.R. 1100. 

38. N.J.—Sherman v. Weber, 167 A. 
517, 113 N.J.Eq. 451. 

39. Vt.—Brownson v. Hall, 16 Vt. 
309, 42 Am.D. 517. 

30 C.J. p 572 note 80. 

40. Tenn.—Whitley v. Meador, 192 
S.W. 718, 137 Tenn. 162, L.R.A. 
1917D 736. 

41. Ky.—Louisville v. Coleburne, 56 
S.W. 681, 108 Ky. 420, 22 Ky.L. 64. 

42. U.S,—Commissioner of Internal 
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Revenue v. Hart, C.C.A., 106 F.2d 
269—Hiller v. Olmstead, C.C.A 
Mich., 54 F.2d 5. 

Fla.—Richardson v. Grill, 190 So. 255, 
138 Fla. 787. 

Md.—Annapolis Banking & Trust Co. 

V. Smith, 164 A. 157, 164 Md. 8. 
Mich.—Turner v. Davidson, 198 N.W. 

886, 227 Mich. 459. 

Pa.—Iscovitz V. Filderman, 6 A.2d 
270, 334 Pa. 585—Madden v. Gosz- 
tonyi Savings & Trust Co., 200 A. 
624, 331 Pa. 476, 117 A.L.R. 904. 
Rights and title of trustee in bank¬ 
ruptcy of one tenant by entirety 
see Bankruptcy § 175 b. 

Bents of and income from prop¬ 
erty held by husband and wife as 
tenants by entirety are not subject 
to levy by husband’s creditors. 

Md.—Annapolis Banking & Trust Co. 

V. Smith, 164 A. 157, 164 Md. 8. 
Mich.—Bankers’ Trust Co. of Detroit 
V. Humber, 249 N.W. 454, 264 Mich. 
71—^American State Trust Co. of 
Detroit v. Rosenthal, 237 N.W. 534, 
255 Mich. 157. 
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or,^ wife as tenants by en- 30. 503 559 ^ Igg tst.C. 200, citing Cor- 

husband garnished for hus- Discharge in bankruptcy Juris—Martin v. Lewis, 122 S. 

f^d^e debts’ indebtedness due ven- as affecting Issuance E. ISO, 187 N.C. 472 -Holton v. Hoi- 

^who held property by entirety is against husband and wife ton. 119 S.E. 751, 186 N.C. 355. 

Tavable to one alone.—Battles sarv to permit enforcement ^sa " t p^_jje^hard v. Newhard, 154 A. 

1 ^Building Material Co. v. Ml- property held as tenancy by en 2 ^ 2 —g^sner v. Pierce, 

f“ ’ tvi ni N W 27. 236 Mich. 622. ty see Bankruptcy § 5S1 c. 286 Pa. 529—St. Clair 

lanowski. 211 N.w^ 37.^^ adjudication of tabkr^y ^ ^^^ 3 , Co., now for Use 

43 . Mo.— Hart j^^gg 235 Mo. as to Judgment lien of Billhartz. v. Qroeschel, 8 A.2d 

Bleedom. 132 S.W.2d luon. tenancy by entirety see Pa.Super. 1—Leshefka v. 


^el & Building Material Co V. Ml- 
lanowski. 211 N.W. 27. 236 Mich. 622. 
43 Mo— Hartford Fire Ins. Co. v. 
Bleedorn. 133 S.W.2d 1066. 235 Mo. 

N.C.—Havis V. Bass, 124 S.E. 566, 188 

N.C. 200. , , 

Pa.—Arch St. Building & Loan Ass n 


- 466, 137 Pa.Super. 1—Leshefka v. 

V Bass 124 S.B. 566. 188 Bankruptcy § 245 a (4). ^3 Pa.Dist. & Co. 156, 23 

]Si.C.—Davis V. , Judgment against spouses iudivldu- sch.L.R. 175—Wright v. Wright, 8 

Building & Loan Ass’n ally Pa.Dist. & Co. 724-Petition of Di 

c .V 158 A 595 104 Pa.Super. Where consent judgment was ren- gg Pittsb.Leg.J. 227. 

y Sook, . • entered against defend- j __Bloomfield v. Brown, 25 A.2d 

, “pV „ 579 note 87. ants husband and wife individually. ^ j 452. 141 A.L.R. 170. 

30 C.J. P 5 - husband and wife as ^enn.—Newson v. Shackleford, 43 S. 

44. N.C.-Johnson y Leavitt. 125 b. t ^ gg^^ ^gg 353 . 

E. 490, 188 N.C. * Alliance to levy under execution on such judg- ^ j g,-g 9 q 

Pa.— Porobenski V. American Alliance Distributing Co. v. ^ ^ , 

Ins. Co. of New York, 176 A. 205. ^27 SE 427, 189 N.C. 420. 47. U.S.— Commissioner of Internal 

317 Pa. 410—Lunnen v. Hunter, 22 Carraw y, • Revenue v. Hart, C.C.A., 106 F.2d 

West.Co.L.J. 255. 43 , U.S.—Kerin v. Palumbo, C.C.A. 269. 

30 CJ p 573 note 88 . Pa, 60 F.2d 480—Phillips v. Kra- q —Fairclaw v. Forrest, 130 F.-d 

AC r q—Phillips V. Krakower, C.C kower. C.C.A.Md., 46 F.2d 764— 829, 76 U.S.App.D.C. 197. 143 A.L.R. 

\ Aid 46 F.2d 764 —Taylor v. Car- re Utz, D.C.Md., 7 F.Supp. 612. ^^154, certiorari denied 63 SCt 531. 

rawav DCNC 282 F. 878. D.C.—Fairclaw v. Forrest, 130 F.-d g^^g -g.S. 756, 87 L.Ed. 1130. 

Uel.-Carl.sie'v. Parker. 188 A. 67, 8 829. 76 U.S.App.D.C. 30 C.J. p 573 note 91. 

W.W.Harr. 83-Heitz V. Sayers, 121 1154 . certiorari denied 63 S ct. 5ii. ^ jj.c—Lewis v. Pate. 193 S.B. 

A ooc 9 w.W.Harr. 207. 318 U.S. 756, 87 L.Ed. 113 


\.Ali. 46 F.2d 764 —Taylor v. Car- 
raway, D.C.N.C., 282 F. 878. 

Bel.—Carlisle v. Parker, 188 A. 67, 8 
W.W.Harr. 83—Heitz v. Sayers, 121 
A. 225, 2 W.W.Harr. 207. 


A. 225, 2 W.W.Harr. 207. 318 U.S. 756, 8/ pnn So 76 20, 212 N.C. 253. 

U.C.—American Wholesale Corpora- Fla.—^I^nt ' pj! ’ w..—Klopfenst 


tion v. Aronstein, 10 F.2d 991, 56 
AppD.C. 126. 

Fla—Newman v. Equitable Life As- 
sur. Soc. of U. S., 160 So. 745, 119 
Fla. 641—Hart v. Atwood, 119 So. 
116, 96 Fla. 667. 

Md.—Hertz v. Mills, 171 A. 709, 166 
Aid. 492. 

Mo.—Baker v. Lamar, 140 S.W.2d 31 
—Wharton v. Citizens’ Bank of 


'1 13 —Hunt V uovinfi lull, ' 

145 Fla. 706 —Lindsley v. Phare, 49. Pa.— Klopfenstein v. Chad- 
155 So 812 115 Fla. 454—State ex bourne, 161 A. 642, 105 Pa.Sui^r. 

rel Molter ’v. Johnson, 144 So. 299, 630—Huntington v. Mlnard, 23 Pa 
rei. -vioiL 1 oo CL OAA _■Rnsin 17 Binea- 


lei. ’• -- ' - ,1 -foo 

107 Fla. 47—Phare v. Randall, 12- 
So. 217, 97 Fla. 858. 

Ind.—Baker v. Cailor, 186 N.B. 769, 
206 Ind. 440. 

3Md—Hutson v. Hutson, 177 A. 177, 


Dist. & Co. 244—Roan v. Binga- 
man, 12 Pa.Dist. & Co. 673—Hick 
V. Peoples-Pittsburgh Trust Co., 87 
Pittsb.Leg.J. 473, affirmed 16 A.2d 
718, 340 Pa. 248. 


—^Wharton v. Citizens’ Bank of 338, 167 Md. 493. -nuir.. 919 

Bosworth, 15 S.W.2d 860. 223 Mo. Mich^DuWher ^v.^Van 

N.C.—Winchester-Slmmons Co. v. v. DavldsoA ^jAj^^'^'liapero 192 
Cutler. 155 S.E. 611, 199 N.C. 709 Mloh. « 9 -Govel ^k v Shapero, 

-Johnson V. Leavitt. 125 S.E. 490, N.W. 640. 222 Mich. 381. 

E%^f- lirNc'^OO-Xtln v. “IdS' v! Thompson. 18 S.W.2d 

^Jr'i2\*VE"-"isof“;87“NV. 


U -tiutson V. Jiui-iawii, A.. - - 

168 Md. 182—Haid v. Haid, 175 A. 30 C.J. p 573 note 93. 

338 167 Md. 493. 50. Pa.— Klopfenstein v. Chad- 

ich.—Dutcher v. Van Duine. 219 bourne, 161 A. 642, 105 Pa.Super. 
N.W. 651, 242 Mich. 477—Turner ggg^ 

V. Davidson. 198 N.W. 886, 227 pa.—C. I. T. Corporation v. 

Mich. 459 —Gorelick v. Shapero, 19- g ^ 2d 126. 333 Pa. 350, 121 


A.L.R. 1022—Beihl v. Martin, 84 


:o.—Baker v. Lamar, 140 S.W.2d 31 ^36 Pa. 519, 42 L.R.A.,N.S., 

—Dickey v. Thompson, 18 S.W.2d css^Klopfenstein v. Chadbourne, 


Lewis. 122 S.E. I 6 U, XN.V-. tio. 4>oo, ^ t ihVtv 9R5 SW 

Pa.—Gasner v. Pierce, 134 A. 494, 286 to ’^no transferred 

Pa. 529—Butler v. Cornelius, 28 178, 221 Mo.App. 703, 

Pa.Dist & Go 162 53 Montg.Co. see City of Laclede v. Libby, S p. 

^37 ^1 York Leg.Re’c. 39. 85 Pittsb. 278 S.W. 372 -Clinton County Trusi 


—.. -- ^ 555—Klopfenstein v. Chadbourne, 

388, 323 Mo. 107—City of Lacle^, ^ g ^2 Pa.Super. 530— 

to Use of Abell, v. Libby, 285 . • Huntington v. Minard, 23 Pa.Dist. 

178. 221 MO.APP. 703, transferred, 

see City of Laclede v. Libby. Sup.. p. __c L T. Corporation v 

278 S.W. 372 —Clinton County Trust 52. Pa.—C. LA. 
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joint act of the parties,although the judgment 
creditor of the husband is not affected by an execu¬ 
tory oral contract of the husband and wife to con¬ 
vey the estate.54 A purchase under a judgment 
against the husband confers no right of possession 
even during the marriage, under this view.®^ A 
judgment against one spouse shou-l.d not provide that 
the judgment creditor is ba.rred from setting up any 
claim against the estate held by entiret}^ since such 
creditor may issue execution thereon and levy on 
the property as that of the debtor alone if the other 
spouse dies before the judgment is barred by limita- 
tions.56 Where several judgments are taken against 
the husband or wife individually at different times, 
and one of the spouses thereafter dies, the liens of 
the several judgments held against the survivor at¬ 
tach eo instante, at the very moment when the ti¬ 
tle vests in the survivor in his or her individual 
right,57 and all such judgments attach equally at 
such time without reference to the date of rendi¬ 
tion or docketing.SS A statute providing that the 
separate property of a married woman, and the 
rents, income, and profits of her real property, shall 


not be liable or subject to attachment or levy of ex¬ 
ecution for the debts of the husband is applicable to 
property held by her as a tenant by entirety.59 

In some jurisdictions it is the rule that, although 
a judgment against the husband does not create a 
lien on the estate apart from the husband’s inter¬ 
est,the interest of the husband in an estate in 
entirety during coverture may be reached by his 
creditors on execution,®^ and the purchaser at the 
execution sale becomes vested with all the interest 
which the judgment defendant had in the lands dur¬ 
ing the joint lives of the husband and wife,62 in¬ 
cluding the right to use an undivided half of the 
land during such joint lives,®^ and obtains title to 
the whole premises if the husband survives the 
wife,®4 but takes subject to the wife’s right of sur¬ 
vivorship®® and to her right of possession where 
that right is conferred or protected either expressly 
or impliedly by statute;®® but where the right is 
not so conferred or protected the purchaser at exe¬ 
cution sale may maintain a vrrit of entry against 
the husband for possession and title,®^ and against 
the wife for possession, but not for title.®® Since 


Flint, 5 A.2d 126, 333 Pa. 350, 121 
A.L.R. 1022—^Klopfenstem v. Chad- 
bourne, 161 A. 642, 105 Pa.Super. 
530 —Roan v. Bingaman, 12 Pa. 
Dist. & Co. 673. 

30 C.J. p 573 note 96. 

53. Pa.—Porobenski v. American Al- } 
liance Ins. Co. of New York, 176 
A. 205, 317 Pa. 410—Beihl v. Mar¬ 
tin, 84 A. 953, 236 Pa. 519, 42 L.R. 
A.,N.S., 555—Klopfenstein v. Chad- 
bourne, 161 A. 642, 105 Pa.Super. I 
530—Roan v. Bingaman, 12 Pa.Dist, | 
& Co. 673—Mitchell v. Ruth, 30 Del. 
Co. 446, 55 York Leg.Rec. 153, 

Conveyance to tmstee of spendthrift 
trust , 

Where husband and wife holding 
title as tenants by entirety conveyed 
realty to trustee of spendthrift trust, 
conveyance was valid and could not i 
be set aside as being in fraud of hus¬ 
band’s judgment creditor.—C. I. T. 
Corporation v. Flint, 5 A.2d 126, 333 
Pa. 350, 121 A.L.R. 1022. 

54. Pa.—Klopfenstein v. Chad- 
bourne, 161 A. €42, 10-5 Pa.Super. ^ 
530. 

55. Pa.—Porobenski v. American Al¬ 
liance Ins. Co. of New York, 176 A. 
205, 317 Pa. 410. 

56. Mo.—^Wharton v. Citizens’ Bank • 
of Bosworth, 15 S.W.2d 860, 223 
Mo.App. 236. 

57. N.C.—Johnson v. Leavitt, 125 S. 
E. 490, 188 N.C. 682. 

58. N.C.—Johnson v. Leavitt, supra. 

59. Vt.—Corinth v. Emery, 22 A. 
618, 63 Vt 505, 25 Am.S.R. 780. 

30 C.J. p 573 note 92. 


60. N.Y.—Finnegan v. Humes, 298 
N.Y.S. 50, 163 Misc. 840, modified 
on other grounds 299 N.Y.S. 501, 
252 App.Div. 385, and affirmed 14 
N.E2d 389, 277 N.Y. 682—Lopez v. 
McQuade, 273 N.Y.S. 34, 151 Misc. 
390. 

61. Ark.—Moore v. Denson, 268 S. 
W. 609, 610, 167 Ark. 134, quoting 
Corpus Juris. 

Ky.—Hoffmann v. Newell, 60 S.W.2d 
607, 611, 249 Ky. 270, 89 A.L.R. 489, 
quoting Corpus Juris. 

Mass.—Raptes v. Cheros, 155 N.E. 
787, 259 Mass. 37. 

N.J.—Hopper v. Gurtman, 18 A.2d 
245, 126 N.J.Law 263, 133 A.L.R. 
621, affirming 8 A.2d 376, 17 N.J. 
Misc, 289—J. & A. Steinberg Co. 
V. Pastive, 129 A. 201, 97 N.J.Eq. ‘ 
52. 

N.Y.—Finnegan v. Humes, 299 N.Y.S. 
501, 252 App.Div. 385, modifying 
298 N.Y.S, 50, 163 Misc. 840, and! 
affirmed 14 N.E.2d 389, 277 N.Y. 682 : 
—Capizzi V. Khoury, 5 N.Y.S. 2d 
201. 168 Misc. 490. 

Or.—Klorfine v. Cole, 252 P. 708, 121 
Or. 76, modified on other grounds 
254 P. 200, 121 Or. 76. 

30 C.J. p 572 note 84. 

At common law the husband’s in¬ 
terest in the property was subject to 
execution. 

U.S.—In re Brown, D.C.Ky., 60 F.2d 
269. 

D.C.—Fairclaw v. Forrest, 130 F.2d 
829, 76 U.S.APP.D.C. 197, 143 A.L. 
R. 1154, certiorari denied 63 S.Ct. 
531, 318 U.S. 756, 87 L.Ed. 1130. 

62. N.J.—^Zubler v. Porter, 120 A. 
194, 98 N.J.Law 444, 27 A.L.R. 822. 
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N.Y.—Clark v. Rowell, 298 N.Y.S. 232, 
163 Misc. 777. 

63. N.Y.—Clark v. Rowell, supra. 

64. N.Y.—Finnegan v. Humes, 298 
N.Y.S. 50, 163 Misc. 840, modified 
on other grounds 299 N.Y.S. 501, 
252 App.Div. 385, and affirmed 14 
N.E.2d 389, 277 N.Y. 682. 

65. Ky.—^Hoffmann v. Newell, 60 S. 
W.2d 607, 611, 249 Ky. 270, 89 A 
L.R. 489, quoting Corpus Juris. 

Mass.—Raptes v. Cheros, 155 N.E. 
787, 259 Mass. 37. 

N.J.—J. & A. Steinberg Co. v. Pas¬ 
tive, 129 A. 201, 97 N.J.Eq. 52. 
N.Y.—Finnegan v. Humes, 299 N.Y.S. 
501, 252 App.Div. 385, modifying 
298 N.Y.S. 50, 163 Misc. 840, and 
affirmed 14 N.E.2d 389, 277 N.Y. 
682—Clark v. Rowell, 298 N.Y.S. 
232, 163 Misc. 777. 

Or.—Ganoe v. Ohmart, 254 P. 203, 
121 Or. 116. 

30 C.J. p 572 note 85. 

66. Ky.—^Hoffmann v. Newell, 60 S. 
W.2d 607, 611, 249 Ky. 270, 89 A 
L.R. 489, quoting Corpus Juris. 

30 C.J. p 572 note 86. 

67. Mass.—Raptes v. Cheros, 155 N. 
E. 787, 259 Mass. 37. 

68. Mass.—Raptes v. Cheros, supra 
In New York a purchaser on ex¬ 
ecution of interest of tenant by en¬ 
tirety has no right to remove the 
other tenant from premises or to or¬ 
der such tenant to vacate, but only 
has right to be put into possession 
with such tenant, and to share occu¬ 
pancy and use of premises with such 
tenant.—^Finnegan v. Humes, 299 N. 
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the ^vife is not by such sale deprived of any inter- 
it is held that she has no right to redeem the 
part of the estate which was sold.«9 Furthermore 
I is held that the judgment hen of a creditor of the 
husband is not defeasible by a subsequent joint sale 
5te property by the spouses to a third person ;‘0 
hr* a judgment creditor of the husband who has a 
hen on the husband’s expectant interest in the es¬ 
tate cannot require holders of hens on the whole 
estate to enforce their liensJi Where the common- 
L rights and disabilities of both husband and ivife 
attach to the interest and title of each arising under 
a tenancy by entirety, the wife’s interest cannot be 
Ltached and sold by the wife’s creditor during the 
joint lives of the husband and wife, since the credi¬ 
tor cannot do that which the wife cannot do. - 
Partial release of a mortgage as respects the hus¬ 
band’s sole property is not wrongful as to a wfe 
having an interest as tenant by entirety m remain¬ 
ing property covered by a mortgage executed by 
husband and wife.'^® 


Joint obligations. Joint notes of the husband and 
wife as purchasers of the estate by entirety are 
equally binding on both,« and the vendor may en¬ 
force them by judgment and execution. A j g 
ment against both husband and wife is a pneral 
lien on the interests of both in property held by 
them as tenants by entirety,’6 and the prop^^y 
may be sold under execution issued on the judg¬ 
ment.’'? In such case a tenant by entirety has no 
separate interest or property in the entirety estate 
which can be claimed as exempt; the right of an 
execution defendant to claim property as exempt ex¬ 
tends only to property in which he has an individu- 
al interest.'^^ 

Fraud or lack of fraud. Estates in entirety can- 
not be created at the expense of creditors and held 
in fraud of the latter’s right.'?® Where the circum¬ 
stances are such that it would be fraudulent as to 
the creditors of the husband to take the entire title 
in the name of the wife, it is no less a fraud on 
them for the title to be taken in the name of hus- 


T S 501 252 App.Biv. 385, modifying 
oQg'xTS 50. 163 Misc. 840. and af¬ 
firmed 14’ N.E.2d 389. 277 N.Y. 682. 

_Lopez V. McQuade, 273 N. 

’t.S.* 34, 151 Misc. 390. 

70. Ky.—Hoffmann v. Newell. 60 S. 
Vr.26L 607, 249 Ky. 270, 89 A.L.R. 
489. 

_ Finnegan v. Humes, 299 N.Y.S. 

501 252 App.Div. 385, modifying 

998 NYS 50, 163 Misc. 840, and 
affirmed 14 N.E.2d 389, 277 N.Y. 
682. 

71 . Ky.— ^Hoffmann v. Newell, 60 S. 
lV.2d 607, 249 Ky. 270, 89 A.L.R. 
489. 

72. Mass.— Licker v. Gluskin, 164 N. 
E. 613, 265 Mass. 403, 63 A.L.R. 
231. 

73 . Md.—Levin v. Sun Mortg. Co. 
144 A. 226, 156 Md. 208. 

74. Tenn.—Newson v. Shackleford, 
43 S.W.2d 384, 163 Tenn. 358. 

75. Tenn.—^Newson v. Shackleford, 
supra. 

76. Ind.—^Echelbarger v. First Nat. 
Bank. 5 N.E.2d 966, 211 Ind. 199— 
Xoble County Bank v. Waterhouse, 
163 N.E. 119, 89 Ind.App. 94. 

3Io.—Dickey v. Thompson, 18 S.W.2d 
388, 393, 323 Mo. 107, quoting Cor¬ 
pus Juris. 

N.C.—Martin v. Lewis, 122 S.B. 180 
1S2, 187 N.C. 473, quoting Corpus 
Juris. 

Pa.—^Knoblauch v. Kiesel, 13 Pa.Dist. 
& Co. 41, 21 Berks Co.L.J. 344, 43 
York Leg.Rec. 193. 

30 C.J. p 573 note 98, p 1050 notes 31, 
32. 

Equities of creditors of coowuership 
The estate is subject to all the 


equities of creditors of the 

ship.—Schram v. Burt, C.C.A.Mich., 

Ill* P.2d 557. 

Judgment against husband and 
wife as joint tort-feasors held valid 
hen against property notwithstand¬ 
ing they were not sued as or describ¬ 
ed in judgment as husband and wife. 

_Stanley v. Powers, 166 So. 843, 846, 

123 Fla. 359, citing Corpus Juris. 

77. U.S.—Phillips v. Krakower, C.C. 
A.Md., 46 F.2d 764—In re Utz, D.C. 
Md., 7 F.Supp. 612. 
pia.-_Stanley v. Powers, 166 So. 843 
846, 123 Fla. 359, citing Corpus Ju¬ 
ris. 

Ind.—First Nat. Bank v. Pothuisje 
25 N.E.2d 436, 217 Ind. 1, 1*0 
R. 1238. 

Mich.— Binne v. Bench, 4 N.W.2d 674, 
302 Mich. 327 —Rossman v. Hutch¬ 
inson, 286 N.W. 835, 289 Mich. 577 

_Kolakowski v. Cyman, 281 N.W. 

332, 285 Mich. 585. 

Mo—Dickey v. Thompson, 18 S.W.2d 
388, 393, 323 Mo. 107, quoting Cor¬ 
pus Juris —^Wharton v. Citizens’ 
Bank of Bosworth, 15 S.W.2d 860, 
223 Mo.App. 236. 

—^Winchester-Simmons Co. v. 

Cutler, 155 S.B. 611, 613, 199 N.C. 
709 citing Corpus Juris Johnson 
V. Leavitt. 125 S.E. 490, 188 N.C. 
682, citing Corpus Juris —Davis v. 
Bass, 124 S.B. 566, 569, 188 N.C. 
200 citing Corpus Juris— Martin v. 
Lewis, 122 S.E. 180, 182, 187 N.C. 
473, quoting Corpus Juris. 

30 C.J. P 573 note 99, p 1052 note 
Omission of statutory recitals from 
judgment did not invalidate execu¬ 
tion levy on property possessed by 
entirety.— Kies v. Walworth, 229 N. 
W. 519, 250 Mich. 34. 


78- Ind.—Sharpe v. Baker, 96 N.E. 
627, 51 Ind.App. 547, petition over¬ 
ruled 99 N.E. 44. 51 Ind.App. 547. 
N.C.—Martin v. Lewis, 122 SB. 180, 
182, 187 N.C. 472, quoting Corpus 
Juris. 

30 C.J. P 573 note 1. 


79 ^ pia—^Whetstone v. Coslick, 157 
So. 666, 117 Fla. 203, 96 A.L.R. 455. 
Mich.—Long v. Earle, 269 N.W. 577, 
277 Mich. 505—Hubbard v. Linden- 
feld, 249 N.W. 839. 840. 264 Mich. 
246, quoting Corpus Juris —Lemer- 
ise v. Robinson, 217 N.W. 911, 241 
Mich. 528. 

Or.—Ganoe v. Ohmart, 254 P. 203, 121 
Or. 116. 

30 C.J. P 574 note 3. 

Exchange of entirety property for 
other entirety property is not fraud 
on creditors.—Moore v. Van Goosen, 
229 N.W. 451, 250 Mich. 67. 

Payment of mortgage debt against 
entirety property 

In judgment creditor's action to 
establish a lien against entirety prop¬ 
erty on ground that payment by 
debtor, while insolvent, of mortgage 
indebtedness against entirety prop¬ 
erty. with his personal funds con¬ 
stituted a fraud in law against his 
creditors, payment of portion of 
mortgage indebtedness with individ¬ 
ual funds of debtor’s wife was with¬ 
out fraud as against judgment credi¬ 
tor’s rights and entitled wife to a 
right of subrogation to the lien there¬ 
tofore held by mortgagee, and hence 
wife’s claim against entirety prop¬ 
erty was entitled to priority over 
that of judgment creditor.—McCaslin 
V. Schouten. 292 N.W. 696, 294 Mich. 
180. 
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band and wife jointl}’-.^^ The right of creditors to 
subject the property on the ground of fraud is con¬ 
fined to creditors who were such at the time the 
estate in entirety was created and the property pur¬ 
chased with money which the husband should have 
devoted to the payment of his debts; subsequent 
creditors cannot reach the property.^i Where, in 
a state which allows the husband's interest to be 
subjected to execution, a deed by husband and wife 
is judicially declared valid as to the wife but fraud¬ 
ulent as to the creditors of the husband, the inter¬ 
est of the husband subject to execution is the same 
as though the deed had not been made.^^ Where a 
sale of land by husband and wife as tenants by en¬ 
tirety and a division of the proceeds between hus¬ 
band and wife are not fraudulent as to the credi¬ 
tors of the husband who have not fixed any lien on 
the land before its sale, real property subsequently 
purchased with the wife's share of the proceeds and 
not held as an estate by entirety is not subject to 
the debts of such creditors.^^ In a jurisdiction 
wherein the wife, by virtue of the married women's 
statutes, is entitled to the joint possession and con¬ 
trol of the property during coverture, a bill in equi¬ 
ty, not alleging fraud, and seeking to sequester the 
rents for the payment of a judgment against the 
husband, cannot be maintained.^^ Since she has 
parted with nothing and would suffer no disadvan¬ 
tage through subrogation, where the husband used 
money fraudulently obtained to pay a joint debt se¬ 
cured by a mortgage on the entirety property, the 
wife cannot defeat the defrauded person's right to 
subrogation to the rights of the mortgagees.^® The 
creditors of the husband cannot after his death at¬ 
tack as fraudulent a conveyance by him of land 
held by entirety, since any restoration of title would 
vest the fee in his surviving wife.^® 

Fund in court. In some jurisdictions, where a 


mortgage executed by husband and wife is fore¬ 
closed, the remaining surplus paid into court will 
be ordered paid to husband and wife and not to 
judgment creditors of the husband.^^ 
risdictions a fund in court consisting of the pro¬ 
ceeds of a sale of land held by tenants in entirety 
will not be paid to the husband and wife on their 
petition therefor, but will be held under the control 
of the court to await severance of the estate by the 
death of one of the parties, when it will become 
available in satisfaction of judgments against one 
spouse if such spouse survives, but not if he or she 
dies first.^S 

Veftdor’s lien. Where the husband and wife, as 
purchasers of the estate by entirety, have executed 
joint vendor's lien notes the vendor may enforce 
the lien.s^ So where, although the wife did not 
participate in the making of a contract for the pur¬ 
chase of land, the deed is executed to the husband 
and wife as tenants by entirety, and the husband 
dies, the vendor may enforce his equitable lien for 
the unpaid purchase money as against her.®® 

§35. Personal Property 

a. In general 

b. What estates created 

c. Incidents of estates 

d. Joint bank accounts 

a. In Greneral 

While it is generally recognized that personal prop¬ 
erty may be held by husband and wife as Joint tenants 
or tenants in common, the authorities are not in accord 
on the question whether an estate by entirety may exist 
in such property. 

While at common law it has been held that hus¬ 
band and wife cannot be joint tenants or tenants 
in common of a chattel,®^ it is now generally rec- 


80. Mich.—^Hubbard v. Lindenfeld, 
249 N.W. 839, 840, 264 Mich. 246, 
quoting Corpus Juris. 

30 C.J. p 574 note 4. 

81. Mich.—Schliess v. Thayer, 136 
N.W. 365, 170 Mich. 395—Michi¬ 
gan Beef & Provision Co. v. Coll, 
74 N.W. 475, 116 Mich. 261. 

82. N.J.—^Wortendyke v. Rayot, 102 
A. 2, 88 N.J.Eq. 331, modifying 99 
A. 917, 87 N.J.Eq. 159. 

83. Tenn.—Masillon Engine Co. v. 
Shoemaker, 6 Tenn.Civ.A. 277. 

84. Fla.—Ohio Butterine Co. v. Har¬ 
grave, 84 So. 376, 79 Fla. 458. 

Right to control, possession, rents, 
and profits during coverture see 
supra subdivision d (1) (a) of this 
section. 

85. Ind.—Wilson v. Todd, 26 N.E.2d 
1003. 217 Ind. 183, 129 A.L.R. 192. 


86 . N.J.—J. & A. Steinberg Co. v. 
Pastive, 129 A. 201, 97 N.J.Eq. 52. 

87. Del.—Carlisle v. Parker, 188 A. 
67, 8 W.W.Harr. 83. 

30 C.J. p 574 note 11. 

88 . N.J.—Servis v. Dorn, 76 A. 246, 
76 N.J.Eq. 241. 

30 C.J. p 574 note 12. 

89. Tenn.—Newson v. Shackleford, 
43 S.W.2d 384, 163 Tenn. 358. 

90. Tenn.—Moore v. Cary, 197 S.W. 
1093, 138 Tenn. 332, L.R.A.1918D 
963. 

30 C.J. p 574 note 16. 

Breach of agreemeut to cancel note 
as part consideration 
Pact that wife of purchaser of 
realty took no part in transaction in 
which he agreed to cancel note of 
vendor as part consideration for 
sale of realty, gave her no higher 
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standing than husband had with re¬ 
spect to the realty as surviving ten¬ 
ant by entirety after the death of 
the purchaser, in so far as the as¬ 
serted right of bank which had ac¬ 
quired the note of the vendor from 
the purchaser, and which had ob¬ 
tained an unsatisfied judgment 
against the vendor, was concerned. 
—Martin Bank v. Woods, 142 S.W.2d 
750, 24 Tenn.App. 241. 

91. Mo.—-Polk V. Allen, 19 Mo. 467. 
Reducing wife’s chose in action to 
possession 

(1) Where a chose in action is held 
by the husband and wife jointly, and 
he fails to reduce it to his posses¬ 
sion during his lifetime, it will sur¬ 
vive to the wife on his death. 

Mass.—Phelps v. Phelps, 20 Pick. 506 
—^Draper v. Jackson, 16 Mass. 480. 
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o^nized, even in jurisdictions where husband and 
wife may hold personal property as tenants by en¬ 
tirety, that such property may be held by them as 
tenants in common^s or as joint tenants with right 
of survivorship,93 in the absence of a statute abol¬ 
ishing joint tenancies.9^ 

The authorities are not in accord on the ques¬ 
tion whether an estate by entirety may exist in 


personalty, and in a number of jurisdictions it has 
been held that estates in entirety may exist in per¬ 
sonalty as well as in lands^.S and in choses in ac¬ 
tion as well as choses in possession.*® In other ju¬ 
risdictions, except as limited by statute, it has been 
held, sometimes by virtue of statutory provisions, 
that estates in entirety do not exist as to personal 
property*^ notwithstanding it is the proceeds of real 


p T __'vV'ilder v. Aldrich, 2 R.I. 518. 
Tenn.-Smith v. Haire. 181 S.W. 161. 
133 Tenn. 343, Ann.Cas.l916D 529. 

_Richardson v. Daggett, 4 Vt. 

336. 

(9) In such case she will then be 
vested with the entire interest in 
the chose in action, just as if she 
had been a feme sole and the co^iwn- 
er had been a stranger. 

_^IVilder v. Aldrich, supra. 

yt. —Richardson v. Daggett, supra. 

(3) This rule has been applied re¬ 
gardless of the source of considera¬ 
tion for the chose in action.—Smith 
V. Haire, supra. 

92. N.J.—Central Trust Co. v. Street, 
12 j a. 82, 95 N.J.Eq. 278. 
pa—In re Erie Trust Co., 19 Erie 
Co. 469. 

30 C J. P 575 note 23. 

93 ^ XJ.S.—^Walker v. Grogan, D.C. 
Mich., *283 F. 530, error dismissed 
Grogan v. Walker, 44 S.Ct. 3, 263 

U. S. 725, 68 L.Ed. 527. 

Md.—Hammond v. Dugan, 170 A. 757, 
166 402. 

Mich,— Scholten v. Scholten, 214 N.W. 
320, 238 Mich. 679—In re Farm¬ 
ers' & Merchants’ Bank of Grand 
Rapids, 190 N.W. 698, 221 Mich. 
243. 

Minn.—Peterson v. Lake City Bank & 
Trust Co., 231 N.W. 794, 181 Minn. 
128 . 

N.J.—Franklin Nat. Bank v. Freile, 
173 A. 93, 116 N.J.Eq. 278, affirmed 
Franklin Nat. Bank of Jersey City 

V. Freile, 176 A. 167, 117 N.J.Eq. 
405. 

N.Y.—In re Raggi’s Estate, 13 N.T. 

S 2d 691, 171 Misc. 836. 

Pa.—In re Erie Trust Co., 19 Erie 
Co. 469. 

30 C.J. p 575 notes 21, 22. 

94. Or.—Stout V. Van Zante, 220 P. 
414, 109 Or. 430, denying rehear¬ 
ing 219 P. 804, 109 Or. 430. 

95. U.S.—Dime Trust & Safe De¬ 
posit Co. V. Phillips, D.C.Pa., 30 F. 
2 d 395, reversed on other grounds 
Phillips V. Dime Trust & Safe De¬ 
posit Co., 52 S.Ct. 46, 284 U.S. 160, 
76 L.Ed. 220. 

Ark.—Black v. Black, 135 S.W.2d'837, 
199 Ark. 609—Dickson v. Jonesboro 
Trust Co., 242 S.W. 57, 154 Ark. 
155. 

Del.—In re Giant Portland Cement 
Co., Ch., 21 A.2d 697. 

Fla,—Merrill v. Adkins, 180 So. 41, 
131 Fla, 478. 


Md.—Hammond v. Dugan, 170 A. 757, 
166 Md. 402. 

Mass.—Childs v. Childs, 199 N.E. 383. 
293 Mass. 67—Marble v. Jackson, 
139 N.E. 442, 245 Mass. 504. 

Mo.—Zahner v. Voelker, App., 11 S. 
W.2d 63. 

Pa,—Madden v. Gosztonyi Savings & 
Trust Co., 200 A. 624, 331 Pa. 476, 
117 A.L.R. 904—Kauffman v. Sten- 
ger, 30 A.2d 239, 151 Pa.Super. 313 
—Northampton Brewery Corpora¬ 
tion V. Lande, 10 A.2d 583, 138 Pa. 
Super. 235—^Kerchenthal v. Kerch- 
enthal, 12 Pa.Dist. & Co. 116, 13 
Lehigh Co.L.J. 155, 42 York Leg. 
Rec. 194—Snowberger v. Hartman, 

11 Pa.Dist. & Co. 713, 42 York Leg. 
Rec. 202. 

Tenn.—Campbell v. Campbell, 66 S. 
W.2d 990, 992, 167 Tenn. 77, citing 
Corpus Juris—Moore v. Chase, 156 
S.W.2d 84, 25 Tenn.App. 239. 

Contra Scholze v. Scholze, 2 Tenn. 
App. 80, 

Vt.— George v. Dutton's Estate, 108 
A. 515, 94 Vt. 76. 

30 C.J. p 575 note 24. 

“To apply the term 'estate by the 
entirety’ to personal property is per¬ 
haps an offense against the principle 
of precision in legal terminology, be¬ 
cause that term is rather intimately 
associated with real property. But 
whether the term is a technically ap¬ 
propriate one as applied to personal 
property or not, the weight of au¬ 
thority holds that the same sort of 
estate or interest which is every¬ 
where recognized in the law of real 
property as an estate by the entirety, 
is recognized also as existing in the 
law of personal property, and that 
the characteristics incident to such 
an interest, including of course that 
of the right of survivorship, are i 
equally present in the one as in the 
other.”—Rauhut v. Reinhart, 180 A. 
913, 915, 22 Del.Ch. 431—Ciconte v. 
Barba, 161 A 925, 927, 19 Del.Ch. 6. 
Consistency with husband's marital 
rights 

The existence of an estate by en¬ 
tirety in personal property acquired 
during coverture is not inconsistent 
with the marital rights of the hus¬ 
band.—George v. Dutton, 108 A. 515, 
94 Vt. 76. 

Proceeds of realty owned by entirety 
(1) An estate in entirety may ex¬ 
ist in personal property growing out 
of real property so owned. 
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Pel.—Carlisle v. Parker, 188 A 67, 

8 W.W.Harr. 83. 

Md.—Brell v. Brell, 122 A. 635, 143 
Md. 443. 

Vt.—Corey v. McLean, 135 A 10, 
100 Vt. 90. 

30 C.J. p 575 note 26. 

(2) Such an estate may exist also 
in the personal property in which 
cash proceeds of sale of realty were 
invested.—Tait v. Safe Deposit & 
Trust Co. of Baltimore, C.CAMd., 

70 F.2d 79, affirming, D.C., Safe De¬ 
posit & Trust Co. of Baltimore v. 
Tait, 3 F.Supp. 51. 

Wife having additional separate in¬ 
terest 

That personal property purchased 
from earnings of farm, held by hus¬ 
band and wife as tenants by entirety, 
was also paid for by separate earn¬ 
ings of wife, does not prevent their 
holding property as tenants by en¬ 
tirety, but merely shows that the 
wife had an interest in the property 
in her own right.—Corey v. McLean, 
135 A 10, 100 Vt. 90. 

Damages to real property 

(1) It has been held that money, 
paid in settlement of a claim for 
damages to real property held by 
husband and wife as tenants by en¬ 
tirety is deemed to be impressed 
with the character of real estate and 
to be held by them as tenants by 
entirety.—Hux v. Russell, 7 Tenn.Civ. 

524—30 C.J. P 575 note 26 [c]. 

(2) However, it was held, under 
a later statute which removed the 
disabilities of the wife except as to 
tenancies by entirety, that the com¬ 
mon-law rule was applicable and that 
a chose in action for damages to 
abutting property which was held by 
estate in entirety, caused by change 
in grade of street, vested absolutely 
in the husband, since the husband 
represented the unity of persons. 
Stegall V. City of Chattanooga, 66 S. 
■W.2d 266, 16 Tenn.App. 124. 

i. Fla.—American Central Ins. Co. 
of St. Louis, Mo. V. Whitlock, 165 
So. 380, 122 Fla. 363—Bailey v. 
Smith, 103 So. 833, 89 Fla. 303. 
pa.—In re Raible’s Estate, 10 Pa. 
Dist. & Co. 747, 76 Pittsb.Leg.J. 
647. 

30 C.J. p 575 note 25. 

97. Minn.—Semper v. Coates, 100 N. 

W. 662, 93 Minn. 76. 

N.J.— Franklin Nat. Bank v. Freile, 
173 A 93, 116 N.J.Eq. 278, af- 
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estate which was held by them as tenants by en¬ 
tirety,®^ although an exception has been recognized 
when the personal property is directly derived from 
real estate held by that title,®® as, for example, crops 
produced by the cultivation of lands owned by en- 
tiretyi or the proceeds arising from the sale of real 
property so held.^ 

While it has been held that the Married Women’s 
Acts did not abolish estates by entirety in personal 
property,® it has also been held that the rule that 
estates in entirety are not abolished by such statutes 
is limited to real property and that such rule does 
not apply to personal property,^ and, a fortiori, 
where such statutes abolished a tenancy by entirety 
as to realty, an estate by entirety of personal prop¬ 
erty no longer exists.® A statute which provides 
that a conve 3 ^ance to husband and wife shall create 
an estate in common and not a joint tenancy unless 
otherwise expressed has been held to apply onl}^ to 
conveyances and devises of land, and hence does 
not prevent the creation of an estate by entirety in 
personal property.® A statute providing that all 
bonds, certificates of stock, mortgages, promissory 

firmed Franklin Nat. Bank of Jer¬ 
sey City V. Freile, 176 A. 167, 117 
N.J.Eq. 405—Central Trust Co. v. 

Street, 127 A. 82, 95 N.J.Eq. 278. 

N.Y.—In re BlumenthaTs Estate, 141 
N.E. 911, 236 N.T. 448. 30 A.L,R. 

901—Armondi v. Dunham, 225 N. 

Y.S. 87, 221 App.Div. 679, affirming 
220 N.Y.S. 487, 128 Misc. 881—In 
re Maguire’s Estate, 291 N.Y.S. 753, 

161 Misc. 219, affirmed 296 N.Y.S. 

528, 251 App.Div. 337, motion 

granted In re Maguire’s Will, 298 
N.Y.S. 1008, 252 App.Div. 752, af¬ 
firmed 13 N.E.2d 458, 277 
—In re Stebbins’ Estate, 210 N.Y.S. 

424, 125 Misc. 150. 

jQ'.C.—Dozier v. Leary, 144 S.E. 368, 

196 N.C. 12—^Winchester-Simmons 
Co. V. Cutler, 140 S.E. 622, 194 N, 

C. 698—Turlington v. Lucas, 119 

S.E. 366, 369, 186 N.C. 283, quoting 
Corpus Juris. 

Or.—Holman v. Mays, 59 P.2d 392, 

154 Or. 241—Mclnnis v. Atlantic 
Inv. Corporation, 4 P.2d 314, 137 
Or, 648, denying rehearing 3 P. 

2d 118, 137 Or. 648—Smith v. Dur- 
kee, 254 P. 207, 121 Or. 86—Stout 
v. Van Zante, 219 P. 804, 109 Or. 

430, rehearing denied 220 P. 414, 

109 Or. 430. 

Contrary dictum In re Edwards, 14 
P.2d 274, 140 Or. 431. 

Wis.—Aaby v. Kaupanger, 221 N.W. 

417, 197 Wis. 56. 

■30 C.J. p 575 note 29. 

In Michigan 

(1) It has been held that an estate 
"by entirety may not be created in 
personal property.—Scholten v. 

Scholten, 214 N.W. 320, 238 Mich. 679. 


notes, debentures, or other, evidences of indebted¬ 
ness hereafter made payable to husband and wife 
shall be held in joint tenancy, etc., has been held to 
recognize tenancies by entirety in such property.7 

Although an estate by entirety is not recognized 
in the particular jurisdiction in personal property, 
an analogous tenancy does exist in personal proper¬ 
ty, by whatever name designated, where securities 
are taken in the names of husband and wife and the 
intention is clearly, although inaptly, expressed that 
the right of survivorship shall prevail on the death 
of either.® 

b. What Estates Created 

What estate is created on the acquisition of personal 
property by husband and wife in their joint names de¬ 
pends on what estates are recognized in the various 
Jurisdictions and the intention of the parties, and the 
source of the consideration is sometimes the deciding 
factor. 

What estate is created on the acquisition of per¬ 
sonal property by husband and wife in their joint 
names depends on what estates are recognized in 
the various jurisdictions and the intention of the 

sisting of the proceeds of a foreclo¬ 
sure sale of land held by tenants by 
entirety will be considered to be held 
by husband and wife as an estate in 
entirety.—Servis v. Dorn, 76 A 246, 
76 N.J.Eq* 241. 

1 . Ind.—Koehring v. Bowman, 142 N. 
E. 117, 194 Ind. 433. 

Ind.—Koehring v. Bowman, su¬ 
pra. 

3. Pa.—Kauffman v. Stenger, 30 A 
2d 239, 151 Pa.Super. 313. 

4. N.J.—Aubry v. Schneider, 60 A 
929, 69 N.J.Eq. 629, affirmed 67 A 
1102, 70 N.J.Eq. 809. 

5- Wis.—^Aaby v. Kaupanger, 221 N. 
W. 417, 197 Wis. 56, overruling 
Dupont V. Jonet, 162 N.W. 664, 165 
Wis. 554. 

6 . Mass.—Childs v. Childs, 199 N.E. 
383, 293 Mass. 67. 

Similar statute held applicable to 
personalty see infra subdivision b 
of this section. 

7. U.S.—Hiller v. Olmstead, C.C.A 
Mich., 54 P.2d 5—Schram v. Col¬ 
lins, D.C.Mich., 30 F.Supp. 783. 

Mich.—^Weiser v. Laszlo, 294 N.W. 
122, 295 Mich. 133. 

The reasons for this construction 
are that the term “joint tenancies’’ 
is a generic term which includes ten¬ 
ancies by entirety, that joint tenan¬ 
cies in executory contracts for sale 
of real estate were recognized prior 
to the statute, and that the statute 
must be held to indicate a change in 
the law.—Commissioner of Internal 
Revenue v. Hart, C.C.A., 76 P.2d 864. 

8 . N.Y.—In re Ackler’s Estate, 6 N. 
Y.S.2d 128, 168 Misc. 623. 
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(2) However, in an earlier case 
it was held that the interest of a 
husband and wife taking an assign¬ 
ment in both names of a purchaser’s 
rights under a land contract was 
that of tenants by entirety.—Stevens 
V. Wakeman, 182 N.W. 73, 213 Mich. 
559. 

(3) There is also a dictum to the 
effect that such estate exists in per¬ 
sonal property where the parties so 
agree.—Frank v. Patton, 232 N.W. 
211, 251 Mich. 557. 

(4) In any event it is well recog¬ 
nized that a right of survivorship 
may be expressly created by act of 
the parties, as shown infra subdi¬ 
vision b of this section, and also, 
by virtue of statute, that tenancies 
by entirety may exist with respect to 
particular choses in action mentioned 
in such statute as shown infra this 
section. 

98. Or.—Nunner v. Erickson, 51 P. 

2d 839, 151 Or. 575—Stout v. Van 

Zante, 219 P. 804, 109 Or. 430, 

rehearing denied 220 P. 414, 109 Or. 

430. 

99, Ind.—^Koehring v. Bowman, 142 

N.E. 117, 194 Ind. 433. 

In. New Jersey 

(1) It has been held that the fact 
that the personal property is the 
proceeds of real property held by en¬ 
tirety is not such a distinguishing 
feature as would warrant the court 
in holding that it was held by en¬ 
tirety.—Central Trust Co. v. Street, 
127 A. 82, 95 N.J.Eq. 278. 

(2) In an earlier case, however, it 
was held that a fund in court con- 
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parties,9 and it has been held that the estate which 
is created in choses in action must be determined 
from the terms of the instruments.!® 

Whether personal property acquired during cov¬ 
erture is held by entirety or belongs to the husband 
or wife individually has been held to depend on how 
the property was acquired, or on whose money paid 
j-gj. jt^il and whether a husband and wife take title 
bv entirety to personal property transferred to them 
in their joint names has been held a question on 
which the authorities are in hopeless conflict.!^ 
Apart from statute, it has been held that an estate 
by entirety in personal property is created where 
husband and wife take the property in their joint 
names without any words qualifying or prescribing 


§ 35 

the manner in which they shall take or hold it. 
However, it has also been held that a mere trans¬ 
fer of personal property to husband and wife does 
not necessarily create a holding by entirety,!^ and, 
where tenancy by entirety in personal property is 
not recognized, this is so notwithstanding there was 
an express intention or attempt to create an estate 
by entirety.!® 

In some jurisdictions, sometimes by virtue of stat¬ 
utory provisions, it has been held that personal prop¬ 
erty taken in the names of husband and wife is held 
by them as tenants in common and not as joint ten¬ 
ants or tenants by entirety in the absence of words 
descriptive of joint tenancy or survivorship.!® Also 
some courts, by applying a general rule that joint 


9 . Ark._Dickson v. Jonesboro Trust 

Co., 242 S.W. 57, 154 Ark. 155. 
■mietlier a joint estate eiists in 
stoei purchased with the proceeds of 
a joint hank account may depend on 
evidence of the intention of the par- 
ties.-Royston v. Besett. S3 P.2d 874, 
1S3 Okl. 643. 

The savings of a wife from the 
weekly wages turned over to her by 
her husband and applied by her to 
the discharge of household expenses 
are not as a matter of law. the prop¬ 
erty of both so that the survivor 
takes, but the question rests on their 
intention.—Reeves v. Weber, 162 A. 
566, 111 N.J.Eq. 454. 

Bearer bonds 

Evidence held sufficient to estab¬ 
lish a joint tenancy in bearer bonds. 
—Peterson v. Lake City Bank & 
Trust Co., 231 N.W. 794, 181 Minn. 
128. 

10. N.J.—Central Trust Co. v. 
Street, 127 A. 82, 95 N.J.Eq. 278. 

11. Pa.—Kauffman v. Stenger, 30 A. 
2d 239, 151 Pa.Super. 313. 

Estate by entirety in personal prop¬ 
erty acquired by bequest see the 
C.J.S. title Wills § 90S, also 69 S. 
J. p 578 note 82. 

Degree of proof 

(1) Clear, full, and satisfactory 
proof is required to establish title to 
personalty by entirety.—Kauffman v. 
Stenger, supra. 

(2) The fact that domestic ani¬ 
mals sold at public sale advertised 
under husband's name alone were 
brought onto farm when farm was 
purchased by husband and wife as 
tenants by entirety, or were the in¬ 
crease of stock on farm, did not es¬ 
tablish that animals were held by 
“entirety" so as to be exempt from 
execution for husband's debt, in ab¬ 
sence of proof of origin of title to 
animals.—^Kauffman v. Stenger, su¬ 
pra. 

12. Del.—Ciconte v. Barba, 161 A. 
925, 19 DeLCh. 6. 


13. U.S.—O’Boyle v. Home Life Ins. 
Co. of America, D.C.Pa., 20 F.Supp. 

33. 

Md.—Hammond v. Dugan, 170 A 
757, 166 Md. 402. 

Mo.—Cullum V. Rice, 162 S.W.2d 342, 

V^ 236 Mo.App. 1113 —Zahner v. Voel- 
ker, App., 11 S.W.2d 63. 

Pa.—Madden v. Gosztonyi Savings & 
Trust Co., 200 A. 624, 331 Pa. 476, 
117 A.L.R. 904—Edwards v. Dauph¬ 
in Deposit Trust Co., 49 Dauph.Co. 
129—In re Erie Trust Co., Pa, 19 
Erie Co. 469—In re Rice’s Estate, 
88 Pittsb.Leg.J. 309. 

30 C.J. p 575 note 25 [a] (1). 

Essential elements of estate by en¬ 
tirety must exist.—Neal v. Neal, 106 
S.W.2d 595, 194 Ark. 226. 

Elements of estate by entirety in 
real property see supra § 31. 
Reciprocal policies of insurance 
The joint interests of the husband 
and wife in lifetime benefits of poli¬ 
cies insuring lives of husband and 
wife for benefit of survivor of them 
was technically an “estate by en 
tirety."—O’Boyle v. Home Life Ins. 
Co. of America, D.C,Pa, 20 F.Supp. 
33. 

Disclaimer of interest 

(1) Where husband without wife’s 
knowledge bought shares of class A 
stock of a building and loan associa¬ 
tion issued in name of husband or 
wife and bequeathed all of his es¬ 
tate to wife, and wife qualified as 
executrix, claimed stock under will, 
listed it as part of husband’s estate, 
and paid inheritance tax on it, wife 
was entitled to demand payment of 
stock by association as a death claim 
under statute, as against contention 
that husband and wife held stock 
as tenants by entirety and that wife 
took it as her own by survivorship, 
since wife never accepted an inter¬ 
est in the estate by entirety.—State 
ex rel. McCormack v. American 
Building & Loan Ass’n, 150 S.W.2d 
1048, 177 Tenn. 385. 

1 (2) Where a stockholder had de¬ 


posited money with building and 
loan association under his name “or" 
his wife’s name, his wife by voting 
at stockholders’ meetings elected to 
take stock as successor of her hus¬ 
band and she could not revoke her 
election and assert claim as admin¬ 
istratrix of her husband's estate aft¬ 
er the association was declared in¬ 
solvent—State ex rel. v. Progressive 
Building & Loan Ass’n, 129 S.W.2d 
513, 174 Tenn. 597. 


14. Mich.—Frank v. Patton, 232 N. 
W. 211, 251 Mich. 557. 

15. N.C.—^Winchester-Simmons Co. 

V. Cutler, 140 S.E. 622, 194 N.C. 
698. 

16. N.J.—Whelan v. Conroy, 10 A.2d 

636, 126 N.J.Eq. 607—Franklin Nat 
Bank v. Freile, 173 A. 93, 116 N.J. 
Eq. 278, affirmed Franklin Nat 
Bank of Jersey City v. Freile, 176 
A. 167, 117 N.J.Eq. 405—Oppen- 

heimer v. Schultz, 152 A. 323, 107 
N.J.Eq. 192—Central Trust Co. v. 
Street, 127 A. 82, 95 N.J.Eq. 278— 
Flemming v. Juliano, 114 A 786, 
92 N.J.Eq. 685. 

—Dozier v. Leary, 144 SE. 368, 
196 N.C. 12—^Winchester-Simmons 
Co. V. Cutler, 140 S.E. 622, 194 N. 
C. 698—Turlington v. Lucas, 119 S- 
E. 366, 186 N.C. 283. 

30 C.J. P 576 note 32. 

Real property statute applied 

(1) Statute providing that every 
estate granted or devised to two or 
more persons in their own right shall 
be a tenancy in common, unless ex¬ 
pressly declared to be in joint ten¬ 
ancy, has been held to apply with, 
equal force to personal property ac¬ 
quired by husband and wife.—Hoxie 
V. Page, D.C.R.I., 23 F.Supp. 905, af¬ 
firmed, C.C.A., Page v. Hoxie, 104 F. 
2d 918. 

(2) Similar statute held not applic¬ 
able to personal property as to pre¬ 
vent the creation of estate by entire¬ 
ty see supra subdivision a of this 
section. 
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tenancy in personal property with the right of sur¬ 
vivorship as an incident does not exist or is not fa¬ 
vored, have held that a surviving spouse does not 
take the entire title to choses in action held in the 
names of both spouses unless there is evidence of a 
gift inter vivos or causa mortis of the share of the 
deceased spouse, or unless a right of survivorship is 
created by express agreement.^'^ However, regard¬ 
less of whether joint tenancies or estates by entirety 
are recognized in personal property, it has been gen¬ 
erally held that a right of survivorship may be ex¬ 
pressly created by act of the parties,and it has 
been held, sometimes by virtue of statutory provi¬ 
sions, that a husband and wife will hold personal 
property as joint tenants with right of survivorship 
where such intention is so clearly expressed^^ jn the 
instrument creating their interest-® as to leave no 
doubt of their intention.^i Thus a note or a mort¬ 
gage payable to a husband and wife or the sur- 
vivor^- or a stock certificate which recites that a 
husband and wife are the owners of the stock rep¬ 


resented thereby “as joint tenants with right of sur¬ 
vivorship and not as tenants in common”23 been 
held to create a joint tenancy, with right of sur¬ 
vivorship, but, where a statute abolishing joint ten¬ 
ancies has been held to apply to personal property 
as well as to real propcrty,^^ a note to husband and 
wife as “joint tenants with right of survivorship,” 
or to husband and wife '‘or survivor,” has been held 
to create a tenancy in common.25 The fact that 
husband and wife are employed by the same employ¬ 
er does not create a joint tenancy in their wages,26 
and where a fund is established by contributions 
between husband and wife under an agreement by 
which both may withdraw amounts therefrom, even 
to the entire extent of the fund, without notifica¬ 
tion or accounting to the other, the estate created 
cannot be considered as a joint tenancy.27 

A statute providing that all bonds, certificates of 
stock, mortgages, promissory notes, debentures, or 
other evidences of indebtedness hereafter made pay¬ 
able to husband and wife shall be held in joint ten- 


The common-law rule of survivor¬ 
ship as to choses in action payable 
jointly to husband and wife is re¬ 
garded as abolished by statutes con¬ 
ferring on married women the right 
to hold property for their sole and 
separate use.—^Appeal of Garland, 136 
A. 459, 126 Me. 84, certiorari denied 
Petition of Garland, 47 S.Ct. 769, 274 
U.S. 759, 71 L.Ed. 1338. 

17. Mich.—Ludwig v. Bruner, 169 
N.W. 890, 203 Mich. 556. 

30 C.J. P 576 note 36. 

Statute relating to survivorship in 
stock 

The statute. providing that, when 
shares have been or are issued by a 
building and loan association in the 
name of husband and wife, and one 
of them shall die, or to two persons 
as joint owners and one of them 
shall die, the amount due shall be 
the survivor's property does not cre¬ 
ate a “joint tenancy” in husband and 
wife, unless the existence of the nec¬ 
essary elements to constitute a gift 
inter vivos as between them is 
proved.—^Whelan v. Conroy, 10 A.2d 
636, 126 N.J.Eq. 607. 

18. Mich.—Detroit & Security Trust 
Co. v. Kramer, 226 N.W. 234, 247 
Mich. 468—Scholten v. Scholten, 
214 N.W. 320, 238 Mich. 679. 

A statute abolishiug survivorship 
in joint tenancy has been held not 
to preclude persons making agree¬ 
ments regarding personalty such as 
to make future rights of the parties 
depend on the fact of survivorship.— 
Jones V. Waldroup, 7 S.E.2d 366, 217 
N.C. 178. 

19. U.S.—^Walker v. Grogan, D.C. 
Mich., 283 F. 530, error dismissed 


Grogan v. Walker, 44 S.Ct. 3, 263 
U.S. 725, 68 L.Ed. 527. 

Md.—Hammond v. Dugan, 170 A. 757, 
166 Md. 402. 

Pa.—In re Erie Trust Co., 19 Erie 
Co. 469. 

Statute relating to realty 

A transfer of personalty which 
meets the requirements of a statute 
as to the creation of a joint tenancy 
in realty has been held sufficient to 
create a joint tenancy in the husband 
and wife.—Eisenhardt v. Lowell, 98 
P.2d 1001, 105 Colo. 417. 

“By entirety” 

A note and mortgage made payable 
to husband and wife “by entirety” 
has been held to create a right of 
survivorship.—Scholten v. Scholten, 
214 N.W. 320, 238 Mich. 679. 

Xnteution to perform act in future 
The fact that deceased wife indi¬ 
cated by statements, testamentary in 
character, that she intended that hus¬ 
band should have everything at her 
death failed to establish agreement 
to create survivorship rights in per¬ 
sonalty, since an expression of in¬ 
tention to perform a future act does 
not create a contract.—^Weiser v. Las- 
zlo, 294 N.W. 122, 295 Mich. 133. 

Bstoppel 

Where a married woman, knowing 
the legal meaning of the term “joint 
tenancy,” purchases securities in the 
joint names of herself and her hus¬ 
band, stating that she wants them 
placed in joint tenancy, she cannot 
later be heard to say that she did not 
intend to create such a tenancy.— 
Walker v. Walker, 17 N.E.2d 567, 
369 Ill. 627, certiorari denied 59 S. 
Ct 774, 306 U.S. 657, 83 L.Ed. 1054. 
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20. Cal.—In re Finley, 284 P. 941, 
103 Cal.App. 694. 

Instructions as to assignment 
A deposit in escrow of funds for 
the purchase of a land contract under 
an instruction calling for the assign¬ 
ment of the contract of purchase to 
be made in the names of husband 
and wife as joint tenants does not 
establish a joint tenancy in the fund 
deposited.—In re Finley, 284 P. 941, 
103 Cal.App. 694. 

21 . Md.—Hammond v. Dugan, 170 A. 
757, 166 Md. 402. 

22 . Mich.—Forler v. Williams, 219 
N.W. 641, 242 Mich. 639—Lober v. 
Dorgan, 183 N.W. 942, 215 Mich. 
62. 

N.J.—Franklin Nat. Bank v. Freile, 
173 A. 93, 116 N.J.Eq. 278, af¬ 
firmed Franklin Nat. Bank of Jer¬ 
sey City V. Freile, 176 A. 167, 117 
N.J.Eq. 405. 

23. Colo.—Eisenhardt v. Lowell, 98 
P.2d 1001, 105 Colo. 417. 

24. Or.—Stout V. Van Zante, 220 P. 
414, 109 Or. 430, denying rehear¬ 
ing 219 P. 804, 109 Or. 430. 

At commou law husband and wife 
did not become joint tenants of notes 
acquired by them jointly, joint tenan¬ 
cy being inconsistent with the mar¬ 
riage relationship, since there can be 
moieties between husband and wife. 
—Stout V. Van Zante, supra. 

26. Or.—^Webb v. Woodcock, 290 P. 
751, 134 Or. 319. 

28. Me.—^Appeal of Garland, 136 A. 
459, 126 Me. 84, certiorari denied 
Petition of Garland, 47 S.Ct. 769, 
274 U.S. 759, 71 L.Ed. 1338. 

27. Ohio.—Bowerman v. Bowerman, 
35 N.E.2d 1012, 67 Ohio App. 425. 
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ancy has been held to refer only to instruments of 
the same general nature as those mentioned there- 
in.28 

Source of consideration. The ownership of the 
funds used in the acquisition of personal property 
taken in the joint names of husband and wife is 
often considered and is sometimes the deciding fac¬ 
tor in determining the estate created or the interest 
of husband and wife therein.s* Thus it has been 
held that personal property, acquired with funds 
held by them in joint tenancy, is held by them as 
joint tenants with right of survivorship in the ab¬ 
sence of an agreement to the contrary,3? and title 
to choses in action payable to husband and wife, ac¬ 
quired with their joint funds, has been held to vest 
in them jointly and to pass to the survivor,®! al¬ 
though where they used their joint funds in which 
no right of survivorship existed the title to personal 
property acquired therewith has been held to vest 
in them as tenants in common.®® Also, where each 
supplied part of the funds, title being taken in their 
joint names, it has been held that the survivor does 
not take the whole.®® Where part of the consider¬ 
ation for personal property acquired by the husband 
in both their names is the wife’s separate estate. 
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an estate by entirety does not result in the absence 
of the wife’s written consent where required by 
statute,®^ but this rule does not apply where the 
purchase and investment are the joint acts of hus¬ 
band and wife.®® Where a husband and wife pool 
their moneys for their joint benefit in maintaining 
their home, a part saved therefrom has been held 
to retain its character as a joint fund until a defi¬ 
nite agreement is reached and their rights to the 
fund are determinable on legal principles applicable 
to unmarried persons, where the presumption of a 
gift is rebutted.®® 

Where no gift or trust in favor of the wife is 
shown as to choses in action purchased with the 
husband’s funds, the fact that they were taken in 
the names of the husband and wife has been held 
not to entitle the wife to take the property as sur¬ 
vivor on the theory that a technical joint tenancy 
was created,®! but, where an estate by entirety is 
recognized, a transfer of personal property to a hus¬ 
band and wife jointly has been held to create an 
estate by entirety even though the husband fur¬ 
nished the entire consideration.®® 

It has been held that, where personal property is 
taken in the name of one spouse, legal title passes 
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28. U.S.—^Hiller v. Olmstead, C.C.A.' 
Mich., 54 F.2d 5. 

A fire insurance policy in spouses’ 
joint names was not, by fire, convert¬ 
ed from a simple contract into “evi¬ 
dence of indebtedness” within statute 
creating estate by entirety.—Hiller v. 
Olmstead, supra. 

Contract for sale of land 

vl) Vendors’ interest in contract 
for sale of Michigan land, w’hich was 
owned by vendors as tenants by the 
entirety, was held to be “other evi¬ 
dences of indebtedness” within the 
statute.—Commissioner of Internal 
Revenue v. Hart, C.C.A., 76 F.2d 864. 

(2) Contracts executed by husband 
and wife for sale of land owned by 
husband were held not “other evi¬ 
dences of indebtedness” within the 
statute, in view of another statute 
governing survivorship rights of hus¬ 
band and wife in instances where 
land owned by husband and wife as 
tenants by entirety is sold on con¬ 
tract.—Hendricks v. Wolf, 273 N.W. 
282, 279 Mich. 598. 

Bond payable to bearer 
Where husband and wife withdrew 
money from joint bank account to 
purchase bond payable to bearer, and 
bond was retained by them until hus¬ 
band’s death, wife, who thereupon 
took possession of bond, became own¬ 
er of bond which had formerly been 
joint property of husband and wife. 
—Alton V. Slater, 239 N.W. 149. 298 
Mich. 469. 

41C. J.S.-31 


'Stock in a holding company which 
owned national bank stock, obtained 
by a husband and wife in exchange 
for other stock which stood in the 
name of the husband and wife pur¬ 
suant to a written exchange agree¬ 
ment signed by both, is held by them 
as an estate by entirety.—Schram v. 
Collins, D.CMich., 30 F.Supp. 783. 

29. Md.—Hammond v. Dugan, 170 A. 
757, 166 Md. 402. 

Joint tenancy or tenancy by entirety 
immaterial 

Bonds, purchased by agent of hus¬ 
band and wife with money derived 
from sale of stock which was so held 
as to go to the survivor if not dis¬ 
posed of before death of either 
spouse, were impressed with same 
character of estate, in the absence of 
authority to agent to otherwise hold 
bonds, and whether a joint tenancy 
or tenancy by entirety was created 
was held immaterial.—^Hammond v. 
Dugan, supra. 

30. Cal.— -Wheeland v. Rodgers, 124 
P.2d 816, 20 Cal.2d 218. 

31. Okl.—Royston v. Besett, 83 P.2d 
874, 183 Okl. 643. 

•^Vis.—In re Abddulah’s Estate, 252 
N.W. 158, 214 Wis. 336. 

32- Ky.—Gellert v. Busman’s Adm’r, 
39 S.W.2d 511, 239 Ky. 328. 
N,j_Whelan v. Conroy, 10 A.2d 636, 
126 N.J.Eq. 607. 

33. Mich.—^Wait v. Bovee, 35 Mich. 
425. 


34. Mo.—Johnson v. Johnson, 73 S. 
W. 202, 173 Mo. 91, 61 L.R.A. 166, 
96 Am.S.R. 486. 

35. Mo.—Tates v. Richmond Trust 
Co.. App., 220 S.W. 692. 

30 C.J. p 576 note 44. 

36. Conn.—^Dolan v. Dolan, 140 A. 
745, 107 Conn. 342. 

I On separation 

Disagreement and separation of 
husband and wife was held to war¬ 
rant dissolution of relation as joint 
adventurers and division of fund ac¬ 
quired.—Dolan V. Dolan, supra. 

37. Iowa.—Smift v. Sinift, 293 N. 
W. 841. 229 Iowa 56. 

Three-party contract 

Government securities purchase^ 
by husband with husband’s funds and 
payable to husband and wife or sur¬ 
vivor did not constitute a three-party 
contract among government, husband, 
and wife, entitling wife to securities 
on husband’s death; and where gov¬ 
ernment securities standing in name 
of husband “and” wife or survivor 
were paid for with husband's funds 
and husband intended word “or” to 
be used instead of “and.” wife was 
not entitled, on husband’s death, to 
one-half interest in the securities.— 
Sinift V. Sinift. supra. 

38. Vt.—Grant v. Goodrich, 199 A. 
I 246, 109 Vt. 462. 
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to that spouse even though the property was pur¬ 
chased with the funds of both,^^ and that the right 
of survivorship would not attach to such property.^® 

In New York a statute providing that every estate 
granted or devised to two or more persons in their 
own right shall be a tenancy in common unless ex¬ 
pressly declared to be in joint tenancy applies with 
equal force to personal property acquired by hus¬ 
band and wife.41 Hence, in determining the estate 
or interest of husband and wife in personal prop¬ 
erty, the intent is the thing to be looked for,^^ and 
the statute is to be applied only as far as practical, 
and there is no restraint on the parties as to the 
manner in which the intention shall be declared^*^ 
or any restriction as to the form of declaration.^^ 
While, in the absence of direct evidence of intent. 


the law deals with presumptions,^® an intention that 
husband and wife shall be joint owners with sur¬ 
vivorship, when established, will prevail, over the 
presumption that they are owners in common.47 
A fortiori, where a bond and mortgage are made 
payable to the husband and wife with the under¬ 
standing that each is to own half, the estate creat¬ 
ed is that of tenants in common.^® 

Where personal property, as, for example, a chose 
in action, is taken in the joint names of husband 
and wife on the direction of the husband, it confers 
on the wife the right to succeed by survivorship 
when the property arises from the husband’s sole 
money or property in the absence of proof of a dif¬ 
ferent intent,49 it being presumed that the husband 
intended to benefit his wife with the ownership of 


39. Mass.—MacKenzie v. MacKenzie, 
28 NE.2d 236, 306 Mass. 291. 

Wis.—In re Abddulah’s Estate, 252 
N.W. 158, 214 Wis. 336. 

40. Wis.—In re Abddulah's Estate, 
siipra. 

41. U.S.—Hoxie v. Page, D.C.R.I., 23 
F.Supp. 905, affirmed, C.C.A., Page 
V. Hoxie, 104 F.2d 918, construing 
New York statute. 

N.Y.—In re Kaupper, 125 N.Y.S. 878, 
141 App.Div. 54, affirmed 94 N.E. 
1095, 201 N.Y. 534--In re Ackler’s 
Estate. 6 N.Y.S.2d 128, 168 Misc. 
623. 

42. N.Y.—In re Blumenthal’s Estate, 
141 N.E. 9X1. 236 N.Y. 448, 30 A. 
L.R. 901, reversing 198 N.Y.S. 902, 
205 App.Div. 887—Belfanc v. Bel- 
fanc, 300 N.Y.S. 319, 252 App.Div. 
453, affirmed 16 N.E.2d 103, 278 N. 
Y. 563—Cogan v. Taylor, 208 N.Y. 
S. 121, 212 App.Div. 8—In re Kaup¬ 
per, 125 N.Y.S. 878, 141 App Div. 
54, affirmed 94 N.E. 1095, 201 N. 

534 —In re Ackler’s Estate, 6 N. 
Y.S.2d 128, 168 Misc. 623—In re 
Moran’s Estate, 215 N.Y.S. 649, 127 
Misc. 232—Hinman v. Couse, 30 
N.Y.S.2d 388. 

Bond and mortgage payable to sur¬ 
vivor 

Where a bond and mortgage were 
payable to husband and wife or the 
survivor, the mortgage became the 
wife’s property on her husband’s 
death because of the character in 
which they held it and not through 
his will.—In re Sterling’s Will, 27 
N.Y.S.2d 36, reversed on other 
grounds 35 N.Y.S.2d 399, 264 App. 
Div. 308, affirmed 50 N.E,2d 234, 290 
N.Y. 820. 

43 . N.Y.—Belfanc v. Belfanc, 300 N. 
Y.S. 319, 252 App.Div. 453, affirmed 
16 N.E.2d 103, 278 N.Y. 563. 

44. N.Y.—Belfanc v. Belfanc, supra. 
Oral declaration 

Intention may be shown by oral 
declaration.—In re Kaupper, 126 N. 


Y.S. 878, 141 App.Div. 54, affirmed 94 
N.E. 1095, 201 N.Y. 534. 

45. N.Y.—Belfanc v. Belfanc, 300 N. 

Y.S. 319, 252 App.Div. 453, affirmed 

16 N.E.2d 103, 278 N.Y. 563. 

“As tenants of the entirety” 

Where a mortgage is executed to 
husband and wife as husband and 
wife and as “tenants of the entirety," 
the wording of the instrument is con¬ 
trolling as to the intention of the 
parties that a right of survivorship 
shall be created notwithstanding a 
tenancy by entirety in personalty is 
not recognized.—In re Ackler’s Es¬ 
tate, 6 N.Y.S.2d 128, 168 Misc. 623. 
4S. N.Y.—Matter of Kaupper, 125 N. 

Y.S. 878, 141 App.Div. 54, affirmed 

94 N.E. 1095, 201 N.Y. 534. 

Evidence of intent 

(1) Where a bond and mortgage 
are made to a husband and wife, 
there being nothing else in the mort¬ 
gage to indicate the intention of the 
parties, evidence as to their intention 
as to whether their ownership was 
to be as joint tenants or as tenants 
in common is admissible.—In re Mor¬ 
an’s Estate, 215 N.Y.S. 649, 127 Misc. 
232—Hinman v. Couse, 30 N.Y.S.2d 
388. 

(2) Evidence held to show that 
husband intended that wife should 
own bond and purchase-money mort- | 
gage, made out to both of them, ab¬ 
solutely, on his death.—In re Moran’s 
Estate, supra. 

Presumption from joint holding or 
tenancy 

(1) No presumption exists that a 
chose in action held in the names of 
husband and wife creates a joint ten¬ 
ancy with right of survivorship.— 
In re Blumenthal’s Estate, 141 N.E. 
911, 236 N.Y. 448, 30 A.L.R. 901— 
In re Ackler’s Estate, 6 N.Y.S.2d 
128, 168 Misc, 623. 

(2) "However, where a joint tenan¬ 
cy exists, it will be presumed that 
the husband intended to confer on 
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his wife the right of survivorship.— 
Hinman v. Couse, 30 N.Y.S.2d 3S8. 
Character and use of property 
A wife was held not to have a ten¬ 
ancy in common in farm tools al¬ 
though she and her husband owned 
the farm as tenants in common, on 
the ground that possession raised 
a presumption of ownership, the 
character and use of the personalty 
by the husband militating against 
this presumption.—In re Dyer's Es« 
tate, 40 N.Y.S.2d 784, 179 Misc. 439. 

47. N.Y.—Cogan v. Taylor, 208 N.Y. 

S. 121, 212 App.Div. 8. 

4S. N.Y.—Hinman v. Couse, 30 N.Y. 

I S.2d 388. 

49. N.Y.—In re Kane's Estate, 159 
N.E. 410, 246 N.Y. 498, reversing 
218 N.Y.S. 131, 218 App.Div. 278, 
and modified on other grounds 160 
N.E. 17, 247 N.Y. 219—Belfanc v. 
Belfanc, 300 N.Y.S. 319, 252 App. 
Div. 453, affirmed 16 N.E.2d 103, 
278 N.Y. 563—In re Ackler's Es¬ 
tate, 6 N.Y.S.2d 128, 168 Misc. 623 
—In re Moran's Estate, 215 N.Y. 
S. 649, 127 Misc. 232. 

30 C.J. p 576 note 38. 

Gift by one spouse to the other see 
infra §§ 147-159. 

Security arising from wife’s sole 
money 

Entire interest in mortgages given 
husband and wife passed to wife on 
husband's death, where mortgage 
money was drawn from wife's bank 
account.—In re Luippold’s Estate, 262 
N.Y.S. 522, 146 Misc. 46. 

Wife’s right not mere power of at¬ 
torney 

Where husband executed a written 
instrument directing his debtor, for 
moneys earned by husband's sole ef¬ 
fort, to make payment from the ac¬ 
count, which had been carried in hus¬ 
band's sole name, to either himself 
or his wife or the survivor and to 
honor written demands signed by ei¬ 
ther or the survivor, the money due 
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the property on his death.50 The husband retains 
complete ownership, control, and right of disposition 
during his life and the wife has no interest there¬ 
in enforceable against him,5i and, where she dies 
first, he is the sole owner.52 A different rule pre¬ 
vails where it appears from the evidence that the 
property arose from the joint contributions of hus¬ 
band and wife or where the source or ownership 
of the fund is not known; then the husband and 
wife take as tenants in common under the statute 
in the absence of an expression of a contrary in- 
tent.53 In such a case, no presumption arises that 
eiiher intended to make a gift of his or her share to 
the survivor and they hold the same as tenants in 
common.®^ However, it has been held, on the sale 
of land held by entirety, that the right to the pur¬ 
chase price was held by husband and wife as ten¬ 
ants in common although concededly the entire con¬ 
sideration for the realty was paid by the husband 
from his own funds,55 and it has also been held. 
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where a husband and wife advanced money from 
their joint bank account to another, that the char¬ 
acter of the joint ownership continued with respect 
to the debt and that it would pass to the survivor, 
even though a note w’-as executed to both husband 
and wife.®"^ 

c. Incidents of Estates 

(1) In general 

(2) Estates by entirety 

(1) In General 

The Incidents of a joint tenancy In personal prop¬ 
erty owned by husband and wife ordinarily are the same 
as those which attach to other joint tenancies. 

Where husband and wife own personal property 
as joint tenants, as considered supra subdivision b 
of this section, the incidents of the estate usually 
are the same as those which attach to other joint 
tenancies.58 Either the husband or wife, as joint 


HUSBAND AND WIFE 


became the joint property of both : 
with right of survivorship after the 
death of either and the instrument 
did not create a “power of attorney" 
in the wife to receive payment, which 
would be invalidated by husband’s 
death.—In re Fairbairn's Estate, 36 
N.Y.S.2d 343, affirmed 40 N.Y.S.2d 
“SO, 265 App.Div. 431, appeal denied 
In re Fairburn’s Will, 42 N.T.S.2d 
576, 266 App.Div. 821. 

To establish survivoxship in ab¬ 
sence of direct proof of intent, it 
must be proved that funds with 
which payment, for securities was 
made belonged to the husband.—In re 
Ackler's Estate, 6 N.Y.S.2d 128, 168 
Misc. 623. 

Omission of word “jointly’* was 
held not to affect the rule.—In re 
Wilkins’ Will, 226 N.T.S. 415, 131 
Misc. 188. 

Prior will, creating estate for life 
or until remarriage in wife, was held 
not to conflict with husband’s inten¬ 
tion to create joint estate in bonds 
and mortgages in name of himself 
and wife.—In re Wilkins* Will, supra. 

50. N.Y.—Belfanc v. Belfanc, 300 N. 
Y.S. 319, 252 App.Div. 453, affirmed 
16 N.E.2d 103, 278 N.T. 563—In re 
Larmon’s Will, 208 N.T.S. 491, 
212 App.Div. 273—In re Wilkins’ 
Will, 226 N.Y.S. 415, 131 Misc. 188. 
30 C.J. p 576 note 38. 

“From such a transaction it is 
presumed that the husband intended 
to benefit his wife with the owner¬ 
ship of the property upon his death, 
as it were, by way of gift causa mor¬ 
tis, subject only to the possible 
rights of creditors.”—Belfanc v. Bel¬ 
fanc, 300 N.T.S. 319, 323,’ 252 App. 
Div. 453, affirmed 16 N.E.2d 103, 278 
N.Y. 563. 


Evidence of gift by husband to wife 
generally sQe infra § 153. 

51. N.T.—Sanford v. Sanford, 45 N. * 
Y, 723—Belfanc v. Belfanc, 300 N. ‘ 
Y.S. 319, 252 App.Div. 453, affirmed 
16 N.E.2d 103, 278 N.Y. 563—In re i 
Fairbairn’s Estate, 36 N.Y.S.2d 343, 
affirmed 40 N.Y.S.2d 280, 265 App. 
Div. 431, appeal denied In re Fair- 
burn’s Will, 42 N.Y.S.2d 576, 266 
App.Div. 821. 

Disposition of property by hnsband 

(1) Husband, putting title to chose 
in action in names of himself and 
wife, may defeat wife’s right of sur¬ 
vivorship by disposing of property 
during his life.—In re Kane’s Estate, 
159 N.E. 410, 246 N.T. 498, reversing 
218 N.T.S. 131, 218 App.Div. 278, and 
modified on other grounds 160 N.E. 
17. 247 N.Y. 219. 

(2) Proceeds of sale of such se¬ 
curities belong solely to husband. 

In re Adamski, 5 N.T.S.2d 177, 254 
App.Div. 821. 

52. N.T.—^Wegmann v. Kress, 141 N. 
Y.S. 525. 

53. N.Y.—In re Blumenthal’s Estate, 
141 N.E. 911, 236 N.T. 448, 30 A. 
L.R. 901, reversing 198 N.T.S. 902, 
205 App.Div. 887, which affirmed 
196 N.T.S. 764, 119 Misc. 588— 
Belfanc v. Belfanc, 300 N.T.S. 319, 
252 App.Div, 453, affirmed 16 N.E. 
2d 103, 278 N.T. 563—Brosnan v. 
Gaffney, 204 N.T.S. 846, 209 App. I 
Div. 430—In re O’Donnell’s Estate, 
265 N.Y.S. 330, 147 Misc. 373, af¬ 
firmed 270 N.Y.S. 1022, 241 App.Div. 
793 —Villone v. Villone, 239 N.Y.S. 
49, 135 Misc. 512, affirmed 240 N. 
T.'s. 927, 228 App.Div. 884—In re 
Grossman’s Estate, 236 N.T.S. 630, 

i 134 Misc. 724, reversed on other 
grounds 261 N.T.S. 670, 233 App. 


Div. 887—In re Wilkins’ Will, 226 
N.T.S. 415, 131 Misc. 188. 

30 C.J. p 576 note 42. 

54. N.Y.—In re Ackler’s Estate, 6 N. 
Y.S.2d 128, 168 Misc. 623. 

55. N.Y.—In re Maguire’s Estate, 
291 N.Y.S. 753, 161 Misc. 219, af¬ 
firmed 296 N.Y.S. 528, 251 App.Div. 
337, motion granted In re Ma¬ 
guire’s Will, 298 N.T.S. 1008, 252 
App.Div. 752, affirmed 13 N.E.2d 
458, 277 N.Y. 527. 

56 . N.T.—Feidt v. Keiner, 264 N.T. 
S. 120, 147 Misc. 500. 

57. N.T.—In re Green’s Estate, 288 
N.Y.S. 249, 247 App.Div. 540. 

58. N.J.—Franklin Nat. Bank v. 
Freile, 173 A. 93, 116 N. J Eq. 278, 
affirmed Franklin Nat. Bank of Jer¬ 
sey City V. Freile. 176 A. 167, 117 
N.J.Eq. 405. 

Pa.—McBnery v. Nahlen, 20 Erie Co. 
441. 

Bank deposits in names of husband 
and wife see infra subdivision d 

(3) of this section. 

Incidents of joint tenancy generally 
see the C.J.S. title Joint Tenancy 
§§ 5-18, also 33 C.J. p 909 note 33 
et seq. 

DiabiUty of joint property for joint 
obligations 

(1) Where spouses conceded exist¬ 
ence of original joint obligation on 
stock certificates of companies hold¬ 
ing stock in insolvent national bank, 
joint judgment, with enforcement 
’ limited to joint and entirety prop¬ 
erty, would be entered against them, 
notwithstanding their individual pro¬ 
ceedings and discharges in bankrupt- 
’ cy.—Schram v. Werback, D.C.Mich., 
39 P.Supp. 616. 

r (2) Where a wife signed a note 
as a comaker with her husband, and 
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tenants, may sever their unity of interest without 
the consent of the other^^ and thereby destroy the 
joint tenancy,but neither spouse may deprive the 
other of his or her interest in the property.®^ 

Where there is no severance of the estate during 
the joint lives of husband and wife, the survivor, 
sometimes as a result of express statutory provi¬ 
sion, takes the whole estate,®^ but no right of sur¬ 
vivorship exists in jurisdictions where it has been 
abolished by statute,®^ Where the joint tenancy is 
destroyed during the joint lives of the spouses, there 
is no right of survivorship.®*^ 

Tendency in common. The incidents of a tenancy 
in common in personal property owned by husband 
and wife are usually the same as those wdiich attach 
to other tenancies in common.®® 

(2) Estates by Entirety 

The incidents of an estate by entirety in personal 


property ordinarily are the same as those which attach 
to an estate by entirety in realty, including the right 
of survivorship. 

The incidents of an estate by entirety in personal 
property usually are the same as those which attach 
to such an estate in realty.®^ During the joint lives 
of husband and wife an estate by entirety in per¬ 
sonalty is indissoluble except by the consent of both 
parties.®*^ It may, however, be terminated by the 
joint act of both spouses.®® By their joint act hus¬ 
band and wife may sell or dispose of the estate 
they may also by their joint act strip the estate of 
its attributes and create in themselves a wholly dif¬ 
ferent estat^.*^® 

Control by husband; sale and transfer. At com¬ 
mon law, as considered supra §§ 23, 24, the hus¬ 
band has the right to reduce the wife’s personalty 
to his possession, and this power entitles him to a 
similar power over her interest in personalty held 
by both of them as tenants by entirety.^i In some 


husband died, plaintiff was not bound 
to seek recovery from husband’s es¬ 
tate before proceeding against the 
widow to enforce payment out of per¬ 
sonalty owned by them with right 
of survivorship.—Binne v. Bench, 4 
N.W.2d 674, 302 Mich. 327. 

59 , N.J.—Franklin Nat. Bank v. 
Freile, 173 A. 93, 116 N.J.Eq. 278. 
affirmed Franklin Nat. Bank of Jer¬ 
sey City v. Freile, 176 A. 167, 117 
N.J.Eq. 405. 

IncidexLt of severance distinguishes 
estate by entirety in real estate from 
joint tenancy in personalty.—Frank¬ 
lin Nat. Bank v. Freile, supra. 

00 . N.J.—Steinmetz v. Steinmetz, 21 
X2d 743, 130 N.J.Eq. 176. 

61. Agreement of sale as to per-1 
sonalty jointly held by a husband 
and wife, signed by one spouse, is not 
binding on the other.—Russell v. 
Moeller, Iowa, 268 NW. 60. 

62. N.J.—Franklin Nat. Bank v. 
Freile, 173 A. 93, 116 N.J. 278, af¬ 
firmed Franklin Nat. Bank of Jer¬ 
sey City V. Freile, 176 A. 167, 117 
N.J.Eq. 405. 

30 C.J. p 574 note 18, p 575 note 22. 
Statute giving right of survivorship 
Mich.—Aiton v. Slater, 299 N.W. 149, 
298 Mich, 469. 

Contents of safe deposit bon 

( 1 ) Where lease of safe deposit 
box in joint names of husband and 
wife contained a clause of survivor¬ 
ship and was signed by both husband 
and wife, and husband declared on 
leasing box that he desired an ar¬ 
rangement similar to a joint savings 
bank account with survivorship, 
agreement for devolution of property 
to survivor was valid, and -widow 
was entitled to the entire proceeds of 
box on husband’s death where no 
rights of creditors were involved.— 


In re Raggi’s Estate, 13 N.Y.S.2d 691, 
171 Misc. 836, distinguishing Matter 
of Brown, 149 N.Y.S. iSS, 86 Misc. 
187, affirmed 151 N.Y.S. 1106, 167 
App.Div. 912, affirmed 111 N.E. 1085, 
217 N.T. 621. 

(2) Access of surviving joint les¬ 
see to box generally see the C.J.S 
title Warehousemen and Safe De¬ 
positaries § 96, also 67 C.J. p 599 
notes 51-53. 

63. Married. Women’s Acts 
Me.—Appeal of Garland, 136 A. 459, 
126 Me. 84, certiorari denied Peti¬ 
tion of Garland, 47 S.Ct. 769, 274 
U.S. 759, 71 L.Ed. 1338. 

Minn.—Semper v. Coates, 100 N.W. 
662, 93 Minn. 76. 

64:. N.J.—Steinmetz v. Steinmetz, 21 
A.2d 743, 130 N.J.Eq. 176. 

65. Appropriation of payments on 
bond by one spouse 

N.Y.—Hinman v. Couse, 30 N.Y.S.2d 
388. 

Tenancies in common generally see 
the C.J.S. title Tenancy in Com¬ 
mon § 1 et seq, also 62 C.J. p 408 
note 1 et seq. 

66 . Pa.—Berhalter v. Berhalter, 173 
A. 172, 315 Pa. 225—In re Rice’s 
Estate, 88 Pittsb.Leg.J. 309. 

Incidents of estate by entirety in 
realty see supra § 34. 

Bank deposits m names of husband 
and wife see infra subdivision d 
( 2 ) of this section. 

Essential unities 

Incidents of estate by entirety in 
personalty are unity of interest, title, 
time, and possession, with right of 
survivorship.—Berhalter v. Berhalter, 
173 A. 172, 315 Pa. 225. 

67- Pa.—Gladowski v. Felczak, 31 A. 
2d 718, 346 Pa. 660—Berhalter v. 
Berhalter, 173 A. 172, 315 Pa. 225 


—Milano v. Fayette Title & Trust 
Co., 96 Pa. Super. 310. 

68 . Pa.—Kauffman v. Stenger, 30 A 
2d 239, 151 Pa.Super. 313. 

Tenn.—State ex rel. McCormack v. 
American Building & Loan Ass'n, 
150 S.W.2d 1048, 177 Tenn. 385. 
Consent to payment of value of 
shares 

Where decedent several months be¬ 
fore his death wrote to building and 
loan association requesting payment 
of withdrawal value of shares of 
class A stock standing on associa¬ 
tion's books as the .property of de¬ 
cedent or his wife, and wife knew 
of that action and agreed to it, even 
if decedent and his wife held stock 
as tenants by entirety, wife by agree¬ 
ing to action relinquished her inter¬ 
est therein, claim against association 
for payment became decedent’s claim, 
and the right of his estate to pay¬ 
ment -was matured by his death, as 
against contention that on death 
stock became property of wife as 
survivor.—State ex rel. McCormack 
V. American Building & Loan Ass’n 
supra. 

69. Pa.—^Kauffman v. Stenger, 30 A 
2d 239, 151 Pa.Super. 313. 
Husband’s consent to wife’s dis¬ 
position of funds held as estate by 
entirety precluded recovery thereof 
from her executor.—Zahner v. Voel- 
ker, Mo.App., 11 S.W.2d 63. 

7a Pa.—Kauffman v. Stenger, 30 A. 

2d 239, 151 Pa.Super. 313. 

71. Fla.—Merrill v. Adkins, ISO So. 
41, 131 Fla. 478. 

Pa.—Madden v. Gosztonyi Savings & 
Trust Co., 200 A. 624, 331 Pa. 476, 
117 A.L.R. 904. 

Assigfnment of note and mortgage by 
husband 

Mortgage executed to spouses ere- 
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jurisdictions, the Married Women’s Acts have abol¬ 
ished the husband’s control of personal property held 
bv husband and wife as tenants by entiretj,'- and 
in such jurisdictions the title and rights of the wife 
in an estate by entirety may not be conveyed, en¬ 
cumbered, or otherwise prejudiced or disposed of by 
her husband to any greater extent than if such an 
estate were vested in her exclusively in her own 
right.'?® Where husband and wife own a mortgage 
as” tenants by entirety, the husband by accepting a 
deed of the land mortgaged cannot, without the 
wife’s consent, destroy her interest in the bond and 
mortgage.'?^ The wife may expressly authorize the 
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husband, as her agent, to sell the property for both 
of them,?° but the proceeds of the sale belong to 
both;'?® and where the husband sells the property 
without specific authority, the proceeds inure to the 
benefit of both,?? and the estate by entirety is not 
thereby terminated.?* 

Survivorship. Where husband and wife own per¬ 
sonal property as tenants by entirety, on the death 
of ’either without a severance, the survivor ordi¬ 
narily takes the whole.?* This rule applies to se¬ 
curities, consisting of bonds, stocks, etc., held by 
them as tenants by entirety.** Even at common law, 
where the husband during his lifetime fails to re- 
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ated indivisible estate by entirety, 

SO that husband’s indorsement and 
assignment of note and mortgage 
carried with it entire estate and 
made husband liable on indorsement 
for full amount of note.—American 
Central Ins. Co. of St. Louis, Mo., v. 
Whitlock, 165 So. 3S0. 122 Fla. 363. 
Cancellation of note hy husband 
In action on a note which was 
given for unpaid balance of purchase 
price of realty, where maker pleaded 
as accord and satisfaction that maker 
and grantor entered into agreement 
whereby maker would reconvey real¬ 
ty to grantor on cancellation of the 
note, fact that note was payable to 
grantor and wife and held by them 
as an estate by entirety did not re¬ 
quire that the subsequent agreement 
be agreed to by both grantor and 
wife.—Mann v. Etchells, 182 So. 198, 
132 Fla. 409. 

Payment of debt to husband 

Payment to husband of debt due 
husband and wife as tenants by en¬ 
tirety discharges debt to extent of 
payment made, but does not change 
the character of the estate, and if 
any funds derived from such pay¬ 
ment remain in hands of husband 
when he dies leaving wife surviving 
him, wife is entitled to entire amount 
of that fund so remaining by right 
of survivorship in such estate.—Mer¬ 
rill V. Adkins, ISO So. 41, 131 Fla. 
478. 

72. Pa.—Madden v. Gosztonyi Sav¬ 
ings & Trust Co., 200 A. 624, 331 
Pa. 476, 117 A.L.R. 904—Kauffman 
v. Stenger, 30 A.2d 239, 151 Pa. 
Super. 313. 

73. Pa.—Grambo v. South Side Bank 
& Trust Co., 14 A.2d 925, 141 Pa. 
Super. 176—Pennsylvania Trust Co. 
v. Mischik, 96 Pa.Super. 255. 

Postponement of mortgage lien 
Where second mortgage w'as ex¬ 
ecuted to husband and wife by en¬ 
tirety, and was expressly made sub¬ 
ject to a first mortgage lien, and 
subsequently a mortgage was execut¬ 
ed to bank which paid the first mort¬ 
gage indebtedness, an instrument ex- 1 


ecuted by husband alone, which pur¬ 
ported to postpone the lien of the 
second mortgage to that of the bank, 
did not affect the status of the lien 
of the second mortgage which, on 
death of husband, vested in wife who 
did nothing to prejudice her inter¬ 
est in the mortgage.—Grambo v. 
South Side Bank & Trust Co., 14 A.2d 
925, 141 Pa.Super. 176. 

Sale of standing timber 

A conveyance by husband of tim¬ 
ber standing on realty owned by him¬ 
self and wife as tenants by entirety, 
without the wife’s consent, is void 
whether the conveyance be regarded 
as a sale of realty or personalty.— 
Mulder v. Durand Hoop Co., 213 N. 
W. 106, 238 Mich. 373. 

Payment of ■value of stock to hus¬ 
band 

Building and loan association’s 
payment to husband alone without 
wife's consent of stock owned by 
husband and wife by entirety was 
wrongful, and association was liable 
for repayment on subsequent demand 
by both spouses.—Magee v. Morton 
Building & Loan Ass’n, 158 A. 647, 
103 Pa.Super. 331. 

Right of "wife to proceeds from sale 
of realty held by entirety 
Where a husband and wife owned 
a farm as tenants by entirety, in ab¬ 
sence of an agreement to the con¬ 
trary, they have the same title in 
a sum realized by the sale thereof, 
with a right of the survivor to take 
the whole, and where they have sepa¬ 
rated and are not in accord and a bal¬ 
ance of the proceeds are deposited 
in bank in the husband’s name, and 
such form of deposit is not with the 
wife’s consent, a trustee will be ap¬ 
pointed to take charge of the fund, 
divide the income therefrom between 
the husband and wife during their 
30 int lives, and pay the principal to 
the survivor, unless they sooner 
agree bet-ween themselves as to the 
disposition of the fund.—Brell v. 
Brell, 122 A. 635, 143 Md. 4 43. 

74. Pa.—Madden v. Gosztonyi Sav¬ 
ings &. Trust Co., 200 A. 624, 331 
Pa. 476, 117 A.L.R. 904—Sparrow, 

AQc; 


to Use of Geiger v. Mowers, 173 A. 
273, 315 Pa. 460. 

No merger of mortgage and fee re¬ 
sults 

Pa—Sparrow, to Use of Geiger v. 
Mowers, supra, 

75. Pa.—Kauffman v. Stenger, 30 A. 
2d 239, 151 Pa.Super. 313. 

Agency of one spouse for other see 
infra §§ 65-74. 

Presumption of agency 

There is no presumption fiowing 
from marital relationship that one 
spouse in conveying interest in es¬ 
tate held by the parties by entirety 
acted as agent for the other.—Gram¬ 
bo V. South Side Bank & Trust Co., 
14 A.2d 925, 141 PaSuper. 176. 

76. Pa.—Kauffman v. Stenger, 30 A. 
2d 239, 151 PaSuper. 313. 

77. Pa.—^Kauffman v. Stenger, supra 

78. Pa—Kauffman v. Stenger, su¬ 
pra. 

79 . U.S.—Commissioner of Internal 
Revenue v. Hart, C.C.A., 76 P.2d 
864. 

Mo.—Craig v. Bradley, 134 S.W. 1081, 
153 Mo.App. 586. 

Pa—In re Rhodes’ Estate, 121 A. 
327, 277 Pa. 450. 

Tenn.—State ex rel. v. Progressive 
Building & Loan Ass’n, 129 S.W.2d 
513, 174 Tenn. 597. 

30 C.J. p 575 note 28, p 574 note 18. 
Assets in hands of executor or ad¬ 
ministrator see Executors and Ad¬ 
ministrators § 117 et seq. 

Property subject to descent and dis¬ 
tribution see Descent and Distri¬ 
bution § 8. 

SO. Pa.—Heller v. Fabel, 138 A. 217, 
290 Pa. 43—In re Rhodes’ Estate, 
121 A. 327, 277 Pa. 450. 

Bank stock 

U.S.—Schram v. Collins, D.C.Mich., 30 
P.Supp. 783. 

Bond and mortgage 
Pa,. —Hinden v. McClain, 10 PaDist. 
& Co. 563, 40 Lanc.L.Rev. 605, 3 
Som.Leg.J. 348, 41 York Leg.Rec. 
127. 

Mortgage 

Pa„—Grambo v, Sou'th Side Bank & 
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duce the wife’s interest in the estate to his posses¬ 
sion, she takes the whole estate as survivor.^^ 
Rights O'Yid remedies of creditors. Where hus¬ 
band and wife hold personal property as tenants by 
entirety, during their joint lives the property gener¬ 
ally cannot be reached to satisfy the separate debts 
of either the husband or the wife;^^ and creditor 
of one of the spouses cannot complain of the trans¬ 
fer of his interest in the estate to the other spouse.^^ 
However, husband and wife may sell their personal 
property, and, if the wife agrees, the estate by en¬ 
tirety may be destroyed, and the proceeds may be 
applied to the payment of the husband’s debts.^^ In 
addition, husband and wife owning personalty as 
tenants bj’' entirety may pledge it as collateral for 
the husband’s individual obligation, and on default 
the creditor may sell the collateral to satisfy the 
debt.^® 

d. Joint Bank Accounts 

(1) In general 

(2) Estate by entirety 

(3) Joint tenancy; tenancy in common 


(1) In General 

Husband and wife usually may hold a bank account 
jointly with the right of survivorship. 

It is now quite generally recognized that bank ac¬ 
counts may be so arranged that husband and wife 
may hold them jointly during their lives with the 
right of survivorship,^® although, in some juris¬ 
dictions, it would seem that without statutory au¬ 
thorization a joint interest in a bank deposit with 
the right of survivorship is not permitted.®'^ The 
determination of the interest husband and wife have 
in the deposits is dependent primarily on what their 
intention was®® and on the law as it existed at the 
time the deposit was made.®^ The question of in¬ 
tent is one of fact to be determined on all the evi- 
dence.9® Where a husband deposits his own money 
in the names of husband and wife without other 
qualifying words, in some jurisdictions, in the ab¬ 
sence of contrary evidence, the account creates a 
survivorship in the wife, leaving the control and 
the right of disposition with the husband during his 
lifetime.^^ 


Trust Co., 14 A.2d 925, 141 Pa.Su¬ 
per. 170—McLain v. Hmden, 10 Pa. 
Pist. <fr Co 6fi9, 4'' Lanc.L.Rev. 86. 
42 Tork.Leg.Rec. 10. 
Parchase-money hiortg’ag’e covering 
land which husband and wife had 
held as tenants by entirety . became 
sole property of survivor.—Ciconte v. 
Barba, 161 A. 925, 19 Del.Ch. 6. 

81- Pa.—Madden v. Gosztonyi Sav¬ 
ings & Trust Co., 200 A. 624, 331 
Pa. 476, 117 A.L.R. 904. 

Reduction of wife’s personalty to 
husband’s possession see supra § 
24. 

82. Pa.—Kauffman v. Stenger, 30 A. 

2d 239, 151 Pa.Super. 313. 

Proceeds of sale of personalty 
Pa.—Kauffman v. Stenger, supra. 

EtLsband’s creditors cannot reach 
the property. 

Pla.—Lindsley v. Phare, 155 So. 812, 
115 Fla. 454. 

Mo.—Cullum V. Rice, 162 S.\V.2d 342, 
236 Mo.App. 1113. 

Pa.—Kauffman v. Stenger, 30 A.2d 
239, 151 Pa. Super. 313—Bruzas v. 
Sellersville Nat. Bank, 16 Pa.Dist. 
& Co. 134. 

Vt.—Corey v. McLean, 135 A. 10, 100 
Vt. 90. 

Bestitntion of property sold 

Husband and wife were entitled to 
recover note and mortgage from mak¬ 
er who bought them in at judicial 
sale to satisfy deficiency decree 
against husband alone, where decree 
under which sale was made showed 
that note and mortgage were held 
by spouses by entirety.—Lindsley v. 
Phare, 155 So. 812, 115 Fla. 454. 


83. Vt.—Corey v. McLean, 135 A. 10, 
100 Vt. 90. 

Conveyance of interest to other 
spouse as fraudulent conveyance 
see Fraudulent Conveyances § 29. 

84. Pa.—Kauffman v. Stenger, 30 A. 
2d 239, 151 Pa,Super. 313. 

85. Bonds pledged to bank 

Pa.—Porter v. Levering, 199 A. 482, 
330 Pa. 392. 

86 . Ala.—First Nat. Bank v. Law¬ 
rence, 101 So. 663, 212 Ala. 45. 

Okl.—Royston v. Bessett, 83 P.2d 
874, 183 Okl. 643. 

30 C.J. p 574 note 18. 

Joint deposits generally see Banks 
and Banking §§ 286, 994. 

Joint bank account as testamentary 
disposition see the C.J.S. title Wills 
§ 148, also 68 C.J. p 623 notes 93- 
96. 

87. Me.—Appeal of Garland, 136 A. 
459, 126 Me. 84, certiorari denied 
Petition of Garland, 47 S.Ct. 769, 
274 U.S. 759, 71 L.Ed. 1338. 

88 . Mass.—Buckley v. Buckley, 17 
N.E.2d 887, 301 Mass. 530. 

N.Y.—Brumer v. Brumer, 228 N.Y.S. 
63, 223 App.Div. 186—In re Wil¬ 
kins’ Will, 226 N.Y.S. 415, 131 Misc. 
188. 

89. N.Y.—In re Wilkins’ Will, su¬ 
pra. 

90. N.Y.—In re Wilkins’ Will, supra, 
Bvidence to- show intent 

(1) Depositor’s intention in chang¬ 
ing checking account by adding 
wife’s signature may be found in ex¬ 
press statement made to bank’s 
agents at time of change; but oral 
declarations of deceased husband, 

486 


testified to after great lapse of time, 
have little probative force m de¬ 
termining intent of husband in 
changing checking account to himself 
or wife.—In re Wilkins’ Will, supra. 

(2) Evidence that husband, in add¬ 
ing wife’s name to checking account, 
stated desire to give wife access to 
funds did not raise presumption that 
joint account was created.—In re 
Wilkins’ Will, supra. 

Adding wife’s name to husband’s ac¬ 
count 

(1) Where the husband added his^ 
wife’s name to his checking account 
in a commercial bank, only an agen¬ 
cy was created, with right in wife to 
draw checks on account, and no gift 
or joint account resulted.—In re Wil¬ 
kins’ Will, supra. 

(2) Agency of wife for husband 
see infra §§ 65-67. 

91. N.Y.—Brumer v. Brumer, 228 N. 

Y.S. 63, 223 App.Div. 186. 

Fact that husband and wife, in 
drawing money, complied with bank’s 
rule requiring two sigrnatures did not 
show that wife’s interest should be 
other than right of survivorship.— 
Brumer v. Brumer, 228 N.Y.S. 63, 223 
App.Div. 186. 

Absence of proof of ownership 

Where savings bank accounts are 
opened in the names of husband and 
wife, without evidence in the style 
of the account, except as found in 
the names themselves, of an agree¬ 
ment that the deposits were jointly 
owned, or that either party should 
take by survivorship, in the absence 
of proof of ownership of the funds at 
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Where the account is payable to either husband 
or wife or the survivor or the fund during their 
joint lives may be withdrawn by either one, the 
tendency of the courts is to permit the surviving 
spouse, usually the wife, to take the balance by 
right of survivorship.®- Sometimes the balance is 
allowed to go to the surviving spouse without any 
determination as to the nature of the estate or in¬ 
terest created in the survivor where it is evident 
that the deceased spouse so intended,®® although 
several theories have been advanced to support the 
right of the surviving spouse to the fund.®^ In 
some jurisdictions, especially where the right of ei¬ 
ther spouse to withdraw funds during their joint 


lives prevents the creation of a joint tenancy or 
tenancy by entirety in the bank deposit, or such es¬ 
tates are not recognized, the right of survivorship 
is sustained on the theory of contract;95 the sur¬ 
viving spouse is a joint obligee of the contract be¬ 
tween the spouses and the bank.®® According to 
some cases a joint account payable to either hus¬ 
band or wife or the survivor creates a joint own¬ 
ership in the account with the right of survivor¬ 
ship.®"^ 

In some jurisdictions joint deposits of husband 
and wife are governed by statutes to the extent at 
least of affording protection to the bank paying the 
deposit to either of the spouses or the survivor.®® 


the time of the deposits, on the death 
of the husband they belong to the 
wife and form no part of his estate. 

_In re Missionary Soc. of Most Holy 

Redeemer. 160 N.Y.S. 512, 95 Misc. 76. 

92. Ala.— First Nat. Bank v. Law¬ 
rence, 101 So. 663, 212 Ala. 45. 

Ohio.—In re Vollmer’s Estate, 30 
Ohio N.P..N.S., 2S9. 

93 . N.M.—Menger v. Otero County 
State Bank. 98 P.2d 834, 838, 44 
N.M. 82. 

“It does not become important to 
determine whether the court (below) 
based its conclusions of law and 
judgment upon the theory of a trust, 
a joint tenancy or a gift to the wife, 
for if any one of the theories be good 
the objections urged are without 
merit and the judgment should be 
affirmed.”—Menger v. Otero County 
State Bank, supra. 

94. Ky.—Bishop v. Bishop’s Ex’x, 
170 S.W.2d 1, 2, 293 Ky. 652. 

“Joint deposits with survivorship 

provisions have been upheld in a 
number of jurisdictions. They have 
been upheld on the theory of a gift, 
the theory of a trust, the theory of 
a joint tenancy, and also, more re¬ 
cently on the theory of a contract.” 
-—Bishop V. Bishop’s Ex'x, supra. 

Gift of bank deposit by husband to 
wife see infra § 152. 

Joint tenancy or estate by entirety 
see infra subdivisions d (2), (3) of 
this section. 

Joint account as creating trust see 
the C.J.S. title Trusts § 54, also 
65 C.J. p 291 note 5 et sea. 

95. Ill.—In re Mcllrath’s Estate, 276 
Ill.App. 408. 

Ky.—Bishop v. Bishop’s Ex’x, 170 S. 

W.2d 1. 293 Ky. 652. 

Mass.—^Holyoke Nat. Bank v. Bailey, 
174 N.E. 230, 273 Mass. 551—Perry 
V. Leveroni, 147 N.E. 826, 252 Mass. 
390. 

W.Va.—^Wisner v. Wisner, 95 S.E. 
802, 82 W.Va. 9. 

Pact that husband retained pos¬ 
session of deposit books is not deci¬ 
sive, but should be considered in de¬ 


termining whether there was com¬ 
plete contract in joint ownership 
with wife.—Holyoke Nat. Bank v. 
Bailey, 174 N.E. 230, 273 Mass. 551. 

Husband’s statement in will that 
bank books showing joint account 
were his own property could not af¬ 
fect contracts creating joint account 
made between banks and husband 
and wife.—^Holyoke Nat. Bank v. 
Bailey, supra. 

Assignment by husband 

Where wife purchased shares of 
capital running stock in mutual sav¬ 
ings and loan company, and had ac¬ 
count made payable either to her¬ 
self, or to her husband, or to the 
survivor, and thereafter she surren¬ 
dered passbook, asking that account 
be closed and that full amount there¬ 
of be paid to her, and husband sub¬ 
sequently gained possession of pass¬ 
book from company and assigned it 
for a consideration, the assignee took 
no interest in the account by reason 
of such assignment.—Schwartz v. 
Sandusky County Savings & Loan 
Co., 30 N.E 2d 556, 65 Ohio App. 437. 

Division of fund during joint lives 

In action by guardian of incompe¬ 
tent wife against bank and husband 
for division of joint and survivor¬ 
ship bank account, where husband 
was not charged with any act of ag¬ 
gression, marital relation and re¬ 
ciprocal duties and obligations of 
the parties were “extraordinary cir¬ 
cumstances” which prevented an 
equal division of the fund without 
regard to who made the deposits.— 
Ulmer v. Society for Savings, Ohio 
App., 41 N.E.2d 578. 
lu Maine 

'We cannot assent to the doctrine 
that, where the party to whom the 
fund belonged retains full control 
over it during his lifetime, and no 
actual gift inter vivos either of the 
fund or the chose in action is shown, 
though made payable to him or an¬ 
other, or to the survivor, any title 
passes to the survivor by virtue of 
a contract between the bank and the 
owner and the survivor.”—Appeal of 


Garland, 136 A. 459, 466, 126 Me. 84, 
certiorari denied Petition of Gar¬ 
land, 47 S.Ct. 769, 27‘4 U.S. 759, 71 
L.Ed. 1338. 

96. Or.—In re Edwards* Estate, 14 
P.2d 274, 140 Or. 431. 

Survivorship in case of joint obligees 
see Contracts § 353. 

97. N.T.—O’Connor v. Dunnigan, 143 
N.Y.S. 373, 158 App.Div. 334, af¬ 
firmed 107 N.E. 1082, 213 N.Y. 676. 

Okl.—Royston v. Bessett, 83 P.2d 
874, 183 Okl. 643. 

Husband is presumed to have in¬ 
tended to benefit wife by conferring 
the right of survivorship on her.— 
In re Kelly's Estate, 20 N.Y.S.2d 689, 
259 App.Div. 1024. 

Transaction whereby wife changed 
accounts in her name in savings and 
loan association by making them 
payable to herself or husband or sur¬ 
vivor was sufficient at common law 
10 vest title to accounts in husband 
on wife’s death.—In re Garlock’s Es¬ 
tate, 285 N.Y.S. 52, 157 Misc. 571. 

96. Ill.—In re Halaska’s Estate, 30 
N.E.2d 117, 307 Ill.App. 183—In re 
Mcllrath’s Estate, 276 Ill.App. 408. 
Statutes making husband and wife 
joint tenants see infra subdivision 
d (3) of this section. 

Additions to joint checking account 
Under a statute providing that, 
when a deposit in any bank is made 
in the name of two or more persons, 
deliverable or payable to either or to 
their survivor or survivors, such de¬ 
posit or any part thereof, or increase 
thereof, may be delivered or paid to 
either of such persons or to the sur¬ 
vivor or survivors in due course of 
business, additions to joint checking 
account in names of husband and 
wife which were made by wife out of 
income from or sale of property of 
husband did not become part of joint 
account to which wife was entitled, 
but such additions would have same 
character as property not sold,or in¬ 
come not deposited.—First Trust Oo. 
of Lincoln v. Hammond, 299 N.W.. 
496, 140 Neb. 330. 


AR7 
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(2) Estate by Entirety 

In some jurisdictions an estate by entirety may 
exist in a bank deposit standing in the names of husband 
and wife. 

In some jurisdictions an estate by entirety is not 
recognized in a bank deposit standing in the names 
of husband and wife, at least where the deposit is 
payable to, or may be withdrawn by, either of the 
spouses during their joint lives,for the possibility 
of a severance and destruction of the account by 
one of the spouses withdrawing the whole fund ren¬ 
ders it incapable of conforming to the essentials of 
a tenancy by entirety;^ and, of course, an estate by 
entirety in a bank deposit may not be created in 
jurisdictions in which estates by entirety or estates 
by entirety in personalty are not recognized.- In 
other jurisdictions such an estate in a bank deposit 
is a recognized form of estate, at least under cer¬ 


tain circumstances.^ Statutes providing that a joint 
deposit creates a joint tenancy, as considered infra 
subdivision d (3) of this section, do not, according 
to some authorities, preclude an estate by entirety 
in a bank deposit standing in the names of husband 
and wife.^ 

In some jurisdictions, in the absence of a statute 
or agreement otherwise, a deposit in the joint names 
of husband and wife creates an estate by entirety.^ 
In such jurisdictions an estate by entirety is creat¬ 
ed whether the account stands in the names of hus¬ 
band and wife® or husband or wife*^ or is payable 
to husband or v/ife or either^ or it is expressly stip¬ 
ulated that the deposit shall be held by husband and 
wife by entirety.^ An intention to create an estate 
by entirety is assumed from the deposit in both 
names and from the fact of marital relationship 


Statutes governing’ payment of de¬ 
posits standing in names of minors, 
trustees, joint depositors or dece¬ 
dents are not applicable to interest 
account standing in the name of a 
testator and his wife, and ownership 
of the fund must be determined un¬ 
der common-law rules,—In re Kelly’s 
Estate, 20 N.Y.S.2d 6S9, 259 App.Div. 
1024. 

99', Mich.—Murphy v. Michigan 

Trust Co.. 190 N.W. 698, 221 Mich. 
243. 

Estates by entirety in realty see su¬ 
pra §§31. 34. 

In Massachusetts 

(1) A bank deposit in the names 
of husband and wife or husband or 
wife, payable to either or the surviv¬ 
or, cannot create an estate by en¬ 
tirety, for the right of either to 
withdraw funds during their joint 
lives is inconsistent with the crea¬ 
tion of such an estate,—Milan v. 
Boucher, 1S9 N.E. 576, 285 Mass. 
590—Marble v. Jackson, 139 N.E. 442, 
245 Mass. 504. 

(2) A bank account in the names 
of husband or wife without any 
statement that it is subject to with¬ 
drawal by or payment to either is 
nevertheless payable to either dur¬ 
ing their joint lives and hence can¬ 
not constitute estate by entirety.— 
Marble v. Jackson, supra. 

(3) However, a bank deposit in 
names of husband and wife with the 
right of survivorship may create an 
estate by entirety, for nothing may 
be withdrawn “except upon the joint 
order or receipt of the two during 
their joint lives.”—Splaine v. Morris¬ 
sey, 184 N.E. 670, 282 Mass. 217. 

1. Or.—Holman v. Mays, 59 P.2d 
392. 154 Or. 241. 

2. Me.—^Appeal of Garland, 136 A. 
459, 126 Me. 84, certiorari denied 
Petition of Garland, 47 S.Ct 769, 
274 U.S. 759, 71 L.Ed. 1338. 


NC.—Smith V. Smith, 130 S.E. 614, 
190 NC. 764. 

Estates by entirety see supra §§ 31, 
35 b. 

3. Ark.—Black v. Black, 135 S.W.2d 
837, 199 Ark. 609. 

Mo.—Ambruster v. Ambruster, 31 S. 
W.2d 28, 326 Mo. 51, 77 A.L.R. 
782—Cullum v. Rice, 162 S.W.2d 
342, 236 Mo.App. 1113—Craig v. 

Bradley, 134 S.W. 1081, 153 Mo. 
App. 586. 

Pa.—In re Berkowitz’ Estate, 26 A. 

2d 296, 344 Pa. 481. 

Tenn.—State ex rel. v. Progressive 
Building & Loan* Ass’n, 129 S.W. 
2d 513, 174 Tenn. 597. 

Account under assumed name 

Husband may create tenancy by 
entirety in bank account carried un¬ 
der an assumed name.—In re Spra- 
cale’s Estate, 24 Pa.Dist. & Co. 304, 
83 Pittsb.L,eg.J. 293. 

4. Mo.—Cullum v. Rice, 162 S.W.2d 
342, 236 Mo.App. 1113. 

5. Pa,—Madden v. Gosztonyi Sav¬ 
ings & Trust Co., 200 A. 634, 331 
Pa. 476, 117 A.L.R. 904—In re Don¬ 
nelly’s Estate, 7 Pa.Co. 196. 

Designation of account on bank’s 
private ledger 

Where the passbook which consti¬ 
tuted primary evidence of relation¬ 
ship between bank and depositors, 
and signature card required by bank 
for its protection, showed that sav¬ 
ings account was account in favor of 
husband and wife by entirety, the 
deposit was one by entirety and was 
not an account of the husband alone, 
as contended by bank to which hus¬ 
band was indebted, even though 
there was no designation of the ac¬ 
count as one by entirety on the 
bank’s private ledger.—Bostrom v. 
National Bank of McKeesport, 198 A. 
644, 330 Pa. 65. 
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Effect of rule of bank as to balance 
in case of death 

A rule, printed on depositor’s bank 
passbook, that amount to credit of 
deceased depositor shall be paid to 
his or her legal representatives, 
means that payment will be made to 
legal representatives of deceased de¬ 
positor’s survivor in case of deposit 
by entirety or joint deposit with sur¬ 
vivorship.—Geist V. Robinson, 1 A2d 
153, 332 Pa. 44. 

6 . Pa.—Berhalter v. Berhalter, 173 
A. 172, 315 Pa. 225—In re Klenke, 
60 A. 166, 210 Pa. 572. 

Deposit in husband’s name and 
“wife,” without naming her, creates 
estate by entirety.—Dickson v. 
Jonesboro Trust Co., 242 S.W. 57, 
154 Ark. 155. 

7. Pa.—Werle v. Werle, 1 A2d 244, 
332 Pa. 49—E. P. Wilbur Trust 
Co. V. Knadler, 185 A. 319, 322 Pa. 
17—Berhalter v. Berhalter, 173 A 
172, 315 Pa. 225—In re Klenke, 60 
A. 166, 210 Pa. '572—Roka v. E. P. 
Wilbur Trust Co., 10 Pa.Dist. & Co. 
94, 21 North Co. 23. 

Tenn.—State ex rel. v. Progressive 
Building & Loan Ass’n, 129 S.W.2d 
513, 174 Tenn. 597. 

Fact that words “or wife,” instead 
of “or” followed by wife’s name, 
were used in bank account appearing 
in name of husband or wife, is inti- 
material on question of existence of 
tenancy by entirety.—Geist v. Robin¬ 
son, 1 A.2d 153, 332 Pa. 44. 

8 . Pa.—Madden v. Gosztonyi Sav¬ 
ings & Trust Co., 200 A. 624, 331 
Pa. 476, 117 A.L.R. 904—Pennsyl¬ 
vania Trust Co. V. Mischik, 96 Pa- 
Super. 255. 

9. Pa.—Berhalter v. Berhalter, 173 
A. 172, 315 Pa. 225. 

10. Pa.—In re Berkowitz’ Estate, 26 
A2d 296, 344 Pa. 481—Geist v. 
Robinson, 1 A.2d 153, 332 Pa. *44— 
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agreement between the spouses to create an es- 
Le by entirety is unnecessary.!! It is immaterial 
that the funds prior to the deposit may have be- 
lon'^ed exclusively to the husband.!^ and the fact 
that under the terms of the deposit either spouse 
may withdraw the funds does not destroy the legal 
effect of the estate.!* it is of no consequence that 
the wife made no withdrawals individually during 
her husband’s lifetime!^ or that no signature card 
was signed by the wife at the time of the creation 
of the account ;!5 nor is it important that the hus¬ 
band during his lifetime kept the passbook in his 
exclusive possession.!® The intention of the hus¬ 
band to create an estate by entirety is not affected 
by the fact that there will be insufficient funds in 


his estate to pay bequests made in his will.!! Nev¬ 
ertheless an estate by entirety is not created in a 
bank deposit standing in the names of husband and 
wife where from the circumstances it is evident 


Incidents of estate by entirety. Where a deposit 
in a bank stands in the names of husband and wife 
as tenants by entirety, the same incidents ordinarily 
attach as are affixed to a tenancy by entirety in other 
property.!* The money on deposit does not belong 
to the husband, or half to him and half to the wiie, 
or in part to either, but to both of them individu¬ 
ally, at least in jurisdictions in which the husband 
no longer exerts any control over the personal prop¬ 
erty of the wife.2® In the absence of statute or an 


Bostrum v. National Bank of Me- 
iCeesport, 198 A. 644, S30 Pa. 65 
E. P. Wilbur Trust Co. v. Knad- 
ler, 185 A. 319, 322 Pa. !<• 
Pr6Sii22iptively a Taanfe accouat in 
names of husband and wife, or hus¬ 
band or wife, is a tenancy by entire- 

Mo.—Cullum V. Rice, App., 162 S.W. 

2d 342. 

Pa.—In re Berkowitz’ Estate, 26 A. 

2d 296, 344 Pa. 4S1—Geist v. Rob¬ 
inson, 1 A.2d 153, 332 Pa. 44. 

11. Pa.—In re Berko-witz’ Estate, 26 
A.2d 296, 344 Pa. 481—Geist v. 
Robinson, 1 A.2d 153, 332 Pa. 44 
In re Erie Trust Co., 19 Erie Co. 
469. 

12. Pa.—In re Berkowitz’ Estate, 26 
A.2d 296, 344 Pa. 481—Werle v. 
Werle, 1 A.2d 244, 332 Pa. 49— 
Geist V. Robinson, 1 A.2d 153, 332 
Pa. 44. 

Transfer of husband’s account to 
joint account 

(1) Where a new passbook was is¬ 
sued to husband and wife jointly, 
and the first entry was the balance 
from the old passbook of husband, 
who maintained a separate account, 
an account by entirety was created 
without the husband’s withdrawing 
the funds in cash and redepositing 
them, as contended by bank, which 
was a creditor of the husband indiv¬ 
idually.—Bostrom v. National Bank 
of McKeesport, 198 A. 644, 330 Pa. 
65. 

(2) A change of bank deposit from 
husband’s name alone to names of 
both spouses was effective as against 
contention that it did not comply 
with laws governing passage of title 
to personalty or bank rule requiring 
duly authenticated written notice of 
assignment.—Geist v. Robinson, 1 A. 
2d 153, 332 Pa. 44. 

13. Pa.—Werle v. Werle, 1 A.2d 244. 
332 Pa. 49—Geist v. Robinson, 1 A. 
2d 153, 332 Pa. 44—Madden v. 
Gosztonyi Sayings & Trust Co., 
200 A. 624, 331 Pa. 476. 117 A.L. 


904—Berhalter v. Berhalter, 173 
172, 315 Pa. 225—In re Klenke, 

*60 A. 166, 210 Pa. 572—In re Don¬ 
nelly’s Estate, 7 Pa.Co. 196. 

14 . Ark.—Dickson v. Jonesboro 
Trust Co., 242 S.W. 57, 154 Ark. 

Pa.—In re Berkowitz* Estate, 26 A.2d 
296, 344 Pa. 4S1—Geist v. Robin¬ 
son, 1 A-2d 153, 332 Pa. 44—Bos¬ 
trom v. National Bank of McKees¬ 
port, 198 A. 644, 330 Pa. 65. 

15. Pa.—In re Berkowitz' Estate, 26 
I A.2d 296, 344 Pa. 481. 

1 Purpose of such card is not to es¬ 
tablish ownership, but to guard 
against payment of funds to un¬ 
identified person.—Geist v. Robinson, 

1 A.2d 153. 332 Pa. 44. 

le. Pa.—Geist v. Robinson, supra. 

17. Pa.—In re Berkowitz’ Estate, 26 
'A.2d 296, 344 Pa. 481—Geist v. 
Robinson, 1 A.2d 153, 332 Pa. 44. 

18. Pa.—Stewart Motor Truck, Inc. 

V. Henckel, 32 Pa.Dist. & Co. 325, 

3 Fay.L.J. 1, 9 Som.Leg.J. 389— 
In re Erie Trust Co., 19 Erie Co. 
469. 

Bank account in firm name, with¬ 
drawals from which are authorized 
to be made by check subscribed by 
either a husband or his wife, is not 
exempt from attachment execution 
on a judgment against the husband 
on the ground that it is owned by 
the husband and wife as tenants by 
entirety, where the record fails to 
disclose who composed the firm, 
what kind of association it was, 
whether the wife had any interest 
therein, or the source of the funds | 
deposited, and this is especially so 
where the husband and wife failed to 
sign a printed form on the back of 
the bank’s signature card which 
would have specifically created an 
estate by entirety.—Stewart Motor 
Truck, Inc., v. Henckel, 32 Pa.Dist. 
& Co. 325, 3 Fay.L.J. 1, 9 Som.Leg.J. 
389. 

19. Pa-—Madden v. Gosztonyi Sav¬ 
ings & Trust Co., 200 A. 624, 331 


Pa. 476. 117 A.L.R. 904 —Easton 
Nat. Bank v. Merritt, 27 North.Co. 

Incidents of estate by entirety in 
personalty generally see supra 
subdivision c of this section. 
Survivorship 

(1) On the death of either, the sur¬ 
vivor ordinarily takes the whole. 

Ark.—Black v. Black, 135 S.W.2d 837, ^ 
199 Ark. 609. 

Mo.—Craig v. Bradley, 134 S.W. 

1 1081, 153 Mo.App. 5S6. 

Pa.—In re Berkowitz' Estate, 26 A. 
2d 296, 344 Pa. 481—E. P. Wilbur 
Trust Co. V. Knadler, 185 A. 319, 
322 Pa. 17—In re Klenke's Estate, 

60 A. 166, 210 Pa. 572—Pennsyl¬ 
vania Trust Co. V. Mischik, 96 Pa- 
Super. 255—In re Donnelly’s Es¬ 
tate, 7 Pa.Co. 196. 

Tenn.—State ex rel. v. Progressive 
Building & Loan Ass’n, 129 S.W.2d 
513, 174 Tenn. 597. 

30 C.J. P 574 note 18. 

(2) The mere fact that the hus¬ 
band, some time before his death, 
gave’ the bank notice of his intention 
to withdraw the deposit does not di¬ 
vest the wife of the right of sur¬ 
vivorship.—In re Donnelly’s Estate, 
supra. 

(3) However, in some jurisdictions 
the interest of a deceased husband 
in a bank deposit held by entirety is 
liable for his debts.—Splaine v. Mor¬ 
rissey, 184 N.E. 670, 2S2 Mass. 217- 

20 . Pa.—Milano v. Fayette Title & 
Trust Co., 96 Pa.Super. 310. 
Husband's control of wife’s person¬ 
alty at common law see supra §§ 
23, 24. 

In Massachusetts, where spouses 
held savings deposits as tenants by 
entirety, husband’s interest was en¬ 
tire income thereof during his life 
with possibility of absolute title, if 
he survived, and wife's interest was 
merely possibility of absolute tiUe, 
if she survived.—Splaine v. Morris¬ 
sey, 184 N.E. 670, 282 Mass. 217. 
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agreement that the money may be paid to either or 
only one of them, it may not be withdrawn except 
on checks or orders signed by both.^i Qn the other 
hand, either spouse may withdraw the funds pur¬ 
suant to their agreement ,22 and one spouse may ex¬ 
pressly authorize the other to sign for him or her 
as agent.^3 When an account is payable to either 
husband “or” wife, each spouse may act as agent 
for the other but mone}' withdrawn by one spouse 
is impressed with the entirety provision that it is 
the property of both and anyone dealing with such 
specific property as severalty, knowing it belongs 
to both, must submit to the consequences,^^ al¬ 
though in such case the bank is protected where it 
pays the funds to one of the spouses.26 Where by 
agreement either the husband or wife has the power 
to withdraw, the power must be exercised in good 
faith for the mutual benefit of both, and cannot be 
rightfully exercised by the fraudulent withdrawal 
for the exclusive use of one for the purpose of de¬ 
priving the other of any use thereof or title there- 
to.27 The withdrawal by one spouse of a part of 
the deposit for his or her own use is tantamount to 
an offer to the other spouse to destroy the estate by 


entirety, which the other spouse may accept.28 

Neither the husband nor wife may pledge or as¬ 
sign the account for his or her individual debt with¬ 
out the consent of the other spouse so as to deprive 
the other of the right of survivorship.29 Thus the 
husband may not pledge the deposit for his personal 
indebtedness, at least in states wherein his right at 
common law to control the personalty of the wife 
has been curtailed by statute.^® Further, the bank 
may not set off the individual indebtedness of the 
husband against the deposit^i The deposit may not 
be reached to satisfy the individual debts of the 
husband,^^ although in some jurisdictions the inter¬ 
est of a deceased husband in the bank deposit is lia¬ 
ble for fiis debts.33 

(3) Joint Tenancy; Tenancy in Common 

In some Jurisdictions a bank deposit in the names 
of husband and wife may create a Joint tenancy. 

* A joint tenancy may be created in a bank deposit 
in the names of husband and wife, if such is the 
intention of the depositor at the time of the depos¬ 
it,2*^ provided a joint tenancy is a recognized estate 


21 . Pa.—Milano v. Payette Title & 
Trust Co., 96 Pa« Super. 310. 
Eusband and wife may withdraw 

the funds if they sign together 
where the account is payable to 
"husband and wife."—Madden v. 
Gosztonyi Savings & Trust Co., 200 
A. 624, 331 Pa. 476, 117 A.L.R. 904. 

22. Pa.—Berhalter v. Berhalter, 173 
A. 172, 315 Pa. 225. 

Property purchased by husband with 
proceeds 

Where a husband, with the knowl¬ 
edge and consent of his wife, with¬ 
drew portions of bank deposits kept 
in the name of himself and wife and 
reduced the sums withdrawn to his 
separate possession, the estate by 
entirety therein was destroyed, so 
that liberty bonds and thrift stamps 
purchased therewith and notes made 
to him in his individual name with 
his wife's consent were owned by 
him alone and not jointly with his 
wife as tenants by entirety.—Dick¬ 
son V. Jonesboro Trust Co., 242 S.W. 
57, 154 Ark. 155. 

23. Wife may authorize husband 

Pa.—^Madden v. Gosztonyi Savings & 
Trust Co., 200 A. 624, 331 Pa. 476, 
117 A.L..R. 904. 

24. Pa.—Madden v. Gosztonyi Sav¬ 
ings & Trust Co., supra. 

Susband’s release of closed bank 

being reorganized from liability for 
part of savings account, standing in 
name of both husband and wife as 
joint owners and payable to either 
before or after the other’s death, was 
not invalid for want of written join¬ 


der by wife, in view of power grant¬ 
ed husband under agency expressed 
in creation of account to withdraw 
all funds therefrom, as such power 
included power to preserve or pro¬ 
tect funds and consent to bank’s re- 
org-anization for such purpose; but, 
while such release relieved bank 
from such liability, although not 
joined in by wife, it did not affect 
spouses’ rights as between them¬ 
selves,—Madden v. Gosztonyi Sav¬ 
ings & Trust Co., supra. 

Xu Massachusetts it has been stat¬ 
ed that if a tenancy by entirety is 
created by savings bank deposit in 
names of husband or wife, nothing 
can be drawn therefrom during their 
joint lives, except on the joint order 
or receipt of both.—Marble v. Jack- 
son, 139 N.E, 442, 245 Mass. 504. 

25. Pa.—Madden v. Gosztonyi Sav¬ 

ings & Trust Co., 200 A. 624, 331 
Pa. 476, 117 A.L.R. 904—In re 

Rice’s Estate, 88 Pittsb.Leg.J. 309. 

26. Pa.—Madden v. Go.sztonyi Sav¬ 
ings & Trust Co., 200 A. 624, 331 
Pa. '476, 117 A.L.R. 904. 

27. Pa,—Werle v. Werle, 1 A.2d 244, 
332 Pa. 49—Berhalter v. Berhalter, 
173 A. 172, 315 Pa. 225—Easton 
Nat. Bank v. Merritt, 27 North.Co. 
1 . 

Withdrawal as breach of agreement 
Wife attempimg to withdraw more 
than one half of fund, or any part of 
It, from hank and use it for her in¬ 
dividual purposes, violated entirety 
agreement.—Berhalter v. Berhalter, 
173 A, 172, 315 Pa. 225. 
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28. Pa.—Berhalter v. Berhalter, 173 

A. 172, 315 Pa. 225. 

Husband’s request for division of 
fund by court constituted acquies¬ 
cence in wife’s offer and authorized 
court to divide fund.—Berhalter v. 
Berhalter, supra. 

29. Pa.—Pennsylvania Trust Co. v. 
Mischik, 96 Pa.Super. 255—Mitch¬ 
ell v. Ruth, 30 Del.Co. 446, 55 
York Deg Rec. 153—Petition of 
Pogash, 7 Sch.Reg. 61. 

30. Pa.—Pennsylvania Trust Co. v. 
Mischik, 96 Pa.Super. 255—Roka v. 

B. P. Wilbur Trust Co., 10 Pa.Dist. 
& Co. 94, 21 North.Co. 23. 

Husband’s control of wife’s person¬ 
alty at common law see supra §§ 
23, 24. 

31. Pa.—Bostrom v. National Bank 
of McKeesport, 198 A. 644, 330 Pa. 
65. 

32. Mo.—Cullum V. Rice, App., 162 
S.W.2d 342. 

33. Mass. Splaine v. Morrissey, 184 
N.E. 670, 282 Mass. 217. 

34. Mo.—Murphy v. Wolfe, 45 S.W. 
2d 1079, 329 Mo. 545. 

Utah.—Neill v. Royce, 120 P.2d 327, 
101 Utah 181. 

Joint deposits generally see Banks 
and Banking §§ 286, 994. 

Joint tenancy in bank deposit gen¬ 
erally see the C.J.S. title Joint 
Tenancy § 3, also 33 C.J. p 907 
note 95. 

Proceeds of sale of Joint property 
deposited by wife in own name cre¬ 
ates no joint tenancy in such funds, 
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in the particular jurisdiction,3 5 and provided apt 
words are used to create a joint tenancy instead of 
the more favored tenancy in common.^s a joint 
tenancy may be created although one of the spous¬ 
es retains exclusive possession of the pass book. 

In some jurisdictions a deposit which is payable to 
either husband or wife or the survivor creates a 
ioint tenancy,3® but according to other authorities 
the right of either of the spouses to withdraw the 
whole of the account is inconsistent with the essen¬ 
tial character of a joint tenancy.33 
Siatutory provisions. In some jurisdictions stat¬ 
utes, providing that, when a deposit is made in the 
name of the depositor and another person and is to 
be paid to either or the survivor, such deposit and 
additions thereto shall become the property of such 
persons as joint tenants with the right of survivor¬ 
ship, apply to deposits made in the names of hus¬ 


band and wife.«« The statute is inapplicable to a 
deposit made before its enactment^i or where the 
deposit is not substantially in the form expressed 
in such statute.-*® The statutes in some jurisdictions 
give rise to a presumption that the deposit becomes 
the property of husband and wife as joint tenants. 
Some statutes expressly provide that the making o 
the deposit in the prescribed form shall, in the a - 
sence of fraud or undue influence, be conclusive 
evidence, in any action or proceeding to which ei¬ 
ther the bank or surviving depositor shall be a 
party, of the intention of both depositors to vest ti¬ 
tle to such deposit and additions thereto in such sur¬ 
vivor but it has been held that the making of 
the deposit in the form expressed in the statute cre¬ 
ates a rebuttable presumption that a joint tenancy 
is created, which presumption becomes conclusive 
only on the death of one of the parties.^® 


so as to entitle the wife to funds ab¬ 
solutely on husband’s death.--Schrei- 
Lr V. Dovewell, 40 N.B.2d 803. 314 
I11..4'PP. 201. 

3S. -vv.Va.— Wisner v. Wisner, 95 S. 

E. S02, 82 W.Va. 9. 

50. U.S.—Bremer v. Luff. D.C.N.Y., 

7 F.Supp. 148. 

Me.— Appeal of Garland, 136 A. 459, 
126 Me. 84, certiorari denied Peti¬ 
tion of Garland, ‘47 S.Ct. 769, 274 
U.S. 759, 71 L.Ed. 1338. 
gj)_—In re Lower’s Estate, 203 N.W. 
*312, 48 S.D. 173. 

Certificates of deposit 
Under Rev.Code 1919 §§ 268, -69, 
271, 272, certificates of deposit pav- 
able to decedent or his wife, of 
XThich decedent retained control un¬ 
til his death, did not create joint ten¬ 
ancy, with right of survivorship, in 
absence of express declaration there¬ 
in to that effect, but at most created 
tenancy in common.—In re Lower s 
Estate, supra. 

Where there was no contract of 
survivorship, on wife’s death, joint 
savings account belonged one half 
to husband and one half to wife s 
estate.—Gellert v. Busman’s Adm’r, 
39 S.W.2d 511, 239 Ky. 328. 

Where husband and wife agreed on 
judgment reciting that one half of 
money is property of husband, the 
money belonged eaually to husband 
and wife.—Smith v. Smith, 130 S.E. 
614, 190 N.C. 764. 

37. Ill.—In re Halaska’s Estate, 30 
N.E.2d 117, 307 Ill.App. 183. 

38. Ill.—In re Halaska’s Estate, su¬ 
pra. 

In iMCassachusetts 

(1) Deposit by husband and wife 
in savings bank under agreement 
providing for right of survivorship 
and for withdrawal of entire account 
by either husband or wife alone, cre¬ 


ated joint tenancy.— Milan v. Bouch¬ 
er, 189 N.E. 576, 285 Mass. 590. 

(2) The right of either husband or 
wife to withdraw the whole of a sav¬ 
ings bank deposit in both names, 
subject to withdrawal by either, or 
the survivor, is inconsistent with es 
sential character of joint tenancy.— 
Marble v. Jackson, 139 N.E. 442, -45 
Mass. 504. 


39. Me.—^Appeal of Garland, 136 A. 
459, 465, 126 Me. 84, certiorari de¬ 
nied Petition of Garland, 47 S.Ct. 
769, 274 U.S. 759, 71 L.Ed. 1338. 
“Without evidence of other intent, 
it is more consistent with a conve¬ 
nient arrangement for withdrawals 
during the joint lives of the parties 
and an intention to make a testa¬ 
mentary disposition of the balance, 
which, being in violation of the stat¬ 
ute of wills . . . cannot he up¬ 

held.”—Appeal of Garland, supra. 

Hushand^s reservation of absolute 
control of bank deposit and with¬ 
drawals for his own uses contravene 
intent to create joint tenancy.—^Ap¬ 
peal of Garland, supra. 

40. Mich.—In re Farmers’ & Mer¬ 
chants’ Bank of Grand Rapids. 190 
N.W. 698, 221 Mich. 243. 

Mo —^Ambruster v. Ambruster, 31 S. 
W.2d 28, 326 Mo. 51, '77 A.L.R. 
782. 

jsj Y._In re Garlock’s Estate, 285 N. 

T.S. 52, 157 Misc. 571—In re San- 
tourian’s Estate, 212 N.Y.S. 116, 
125 Misc. 668. 

^<:Leading case in New York on 
joint bank accounts since the enact¬ 
ment of section 249 is Moskowitz v. 
Marrow, 167 N.E. 506. 251 N.Y. 380. 
66 A.L.R. 870 .”—Pendley v. Pendley, 
298 N.Y.S. 311, 314, 163 Misc. 571. 

That substantially all moneys de¬ 
posited belonged to husband, and 
that husband exercised practically 
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complete control over account during 
his life did not preclude creation of 
joint tenancy with right of survivor¬ 
ship in wife.—In re Gardner’s Will, 
17 N.Y.S.2d 572, 173 Misc. 202, af¬ 
firmed 23 N.Y.S.’d 848, 260 App.Div. 
886, reargument denied 24 N.Y.S.2d 
1012, 260 A’pp.Div. 1028. 

Commingling of funds 

With respect to husband’s right 
to recover funds which wife, without 
husband’s permission, withdrew from 
joint accounts in banks, such funds 
which were commingled constituted 
a “joint tenancy” with survivorship. 
—Furman v, Furman, 17 N.Y.S. 2d 
907, affirmed 20 N.Y.S.2d 1017, 259 
App.Div. 988, reargument denied 22 
N Y S 2d 126, 259 App.Div. 1073, ap¬ 
peal dismissed 29 N.E.2d 666. 284 
N.Y. 591. 


41. N.Y.—In re Wilkins’ Will, 226 
N.Y.S. ’415, 131 Misc. 188. 

42. N.Y.—Brumer v. Brumer, 228 N. 
Y.S. 63, 223 App.Div. 186. 

Deposit “payable to herself or G. 

BT. Wolfe” is not within the statute 
providing that persons shall hold as 
joini tenants when a deposit is made 
by any person in the name of such 
depositor and another person, and 
“in form to be paid to either, or the 
survivor of them.”—Murphy v. 
Wolfe, 45 S.W.2d 1079, 329 Mo. 545. 

43. Mo.—Murphy v. Wolfe, supra. 
44 _ N.Y.—In re Santourian’s Estate, 

212 N.Y.S. 116, 125 Misc. 668. 

45. N.Y.—^Newhouse v. Harrinck, 
237 N.Y.S. 484, 227 App.Div. 392— 
Pendley v. Pendley, 298 N.Y.S. 311, 
163 Misc. 671. 

Moneys earned by husband and de¬ 
posited in joint bank accounts of 
husband'and wife, who was adjudi¬ 
cated incompetent after change of 
husband’s individual account to joint 
account payable to either spouse or 
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Incidents of joint tenancy. Where a bank deposit 
is in the names of husband and wife as joint ten¬ 
ants, the incidents attaching to other joint tenancies 
usually follow.46 In the absence of proof estab¬ 
lishing their contributions toward the deposit, the in¬ 
terests of husband and wife in the deposit are pre¬ 
sumed to be equal.^*^ During the joint lives of 
husband and wife, the tenancy may be severed and 
either may withdraw his or her share.'^^ Where 
one of the spouses wrongfully withdraws all the 

E. CONVEYANCES BY 

§ 36. In General 

The rules governing the requisites, validity, and 
operation and effect of a conveyance by both the 
husband and wife are considered infra §§ 37-39. 

Examine Pocket Parts for later cases. 


funds, the joint tenancy is terminated and the par¬ 
ties hold their shares as tenants in common.-^S 
Where there is no severance of the tenancy dur¬ 
ing the joint lives of husband and wife, the sur¬ 
viving spouse takes by right of survivorship,50 but 
no right of survivorship exists where during their 
joint lives the joint tenancy is destroyed,^! or where 
the survivor has murdered deceased spouse.®^ 

The interest of one of the spouses may be reached 
to satisfy his individual indebtedness.®^ 

HUSBAND AND WIPE 

§ 37. Requisites in General 

A deed of a husband and wife must conform strictly 
to the statutory requirements and ordinarily must be by 
a spouse as grantor in order to transfer his or her in¬ 
terest or title In the premises described. 

The deed of a husband and wife must conform 


survivor, were property of husband, 
to whom banks were bound to pay 
over amounts thereof.—Pendley v. 
Pendley, supra. 

Judgment creditor of wife is not 
entitled to be paid from a joint ac¬ 
count maintained by husband and 
wife where all deposits represent 
earnings of, and money belonging to, 
husband.—In re National Bank of 
Oxford, 16 N.Y.S.2d 429. 

46. Mo.—Ambruster v. Ambruster, 
31 S.W,2d 28, 326 Mo. 51, 77 A.L. 
R. 782. 

Incidents attaching to joint tenancy 
of personalty generally see supra 
subdivision c (1) of this section. 
Incidents of joint tenancy generally 
see the C.J.S. title Joint Tenancy 
§§ 5-18, also 33 C.J. p 909 note 33 
et seq. 

47. Mich.—In re Farmers’ & Mer¬ 
chants Bank of Grand Rapids, 190 
N.W. 698, 221 Mich. 243. 

N.J.—Steinmetz v. Steinmetz, 21 A. 

2d 743, 130 N.J.Eq. 176. 

One half of amount decreed to hus- 
ibaud 

In suit by husband to recover per¬ 
sonalty allegedly taken by wife and 
children when they deserted him, 
husband was, under the evidence, en¬ 
titled to one half of the amount of 
the family bank account, which had 
been in his and his wife's names as 
joint tenants, and which wife had 
closed out without his knowledge, 
and to personalty owned by him and 
taken by defendants.—Duffy v. Red¬ 
dy, RL, 11 A. 2d 1. 

48. Mass.—Milan v. Boucher, 189 
N.E. 576, 285 Mass. 590—Splaine v. 
Morrissey, 184 N.E. 670, 282 Mass. 
217, 

Crediting wife with amount deposit¬ 
ed by her 

In husband’s suit against wife to 


recover money withdrawn by wife 
from bank deposits standing in the 
names of both parties in joint ac¬ 
counts, where court found that wife 
had already deposited four hundred 
and thirty dollars and ninety cents 
at time of marriage, court erred in 
failing to credit wife with so much 
of the amounts withdrawn by her 
as represented the four hundred and 
thirty dollars and ninety cents and 
accumulations thereon.—Buckley v. 
Buckley, 17 N.E.2d 887, 301 Mass. 
530. 

Assignment or withdrawal 

Wife’s conveyance in trust, with¬ 
out husband’s knowledge of savings 
accounts, held in joint tenancy with 
husband, and orders directing banks’ 
payment thereof to trustees, consti¬ 
tuted “assignment” of deposits and 
not “withdrawal,” within provision 
of joint tenancy agreements for 
withdrawal by either spouse alone, 
and, therefore, conveyance terminat¬ 
ed joint tenancy and passed only 
wife’s half-interest.—Milan v. 
Boucher, 189 N.E. 576, 285 Mass. 590. 

49. N.J.—Stout v. Sutphen, Ch., 29 

A2d 724—Steinmetz v. Steinmetz, 

21 A.2d 743, 130 N.J.Eq. 176. 
Allowance of interest on one-half 
share withheld 

Where it was determined that hus¬ 
band, by his arbitrary act in with¬ 
drawing all funds from bank ac¬ 
counts in name of himself and wife 
as joint tenants, following wife’s 
mental incompetency and during her 
lifetime, defeated his survivorship 
rights, and by operation of law be¬ 
came a tenant in common with wife, 
and it did not appear that husband in 
so acting sought deliberately to de¬ 
fraud wife or her estate, wife’s es¬ 
tate after wife’s death, on being held 
entitled to one-half share of the 
funds, would be allowed the interest 

492 


which had actually accrued on such 
portion of the funds.—Stout v. Sut¬ 
phen, N.J.Ch., 29 A.2d 724. 

50. Ill.—In re Halaska's Estate, 30 
N.E 2d 117, 307 Ill.App. 183. 

Mo.—Murphy v. Wolfe, ‘45 S.W.2d 
1079, 329 Mo. 545. 

Survivorship under express statute 
N.Y.—In re Sterling's Will, 27 N.Y. 
S.2d 36, reversed on other grounds 
35 N.Y.S.2d 399, 264 App.Div. 308, 
affirmed 60 N.E.2d 234, 290 N.Y. 
820—In re Gardner's Will, 17 N. 
Y.S.2d 572, 173 Misc. '202, affirmed 
23 N.Y.S.2d 848, 260 App.Div. 886, 
reargument denied 24 N.Y.S.2d 
1012, 260 App.Div. 1028—In re Gar- 
lock's Estate, 285 N.Y.S. 52, 157 
Misc. '571. 

51. N.J.—Stout V. Sutphen, Ch., 29 
A.2d 724. 

By wife withdrawing entire fund 
N.J.—Steinmetz v. Steinmetz, 21 A 
2d 743, 130 N.J.Eq. 176. 

52. Joint tenancy and survivorship 
under express statute 

N.Y.—In re Santourian's Estate, 212 
N.Y.S. 116, 125 Misc. 668. 

Disposition of fund 
Where bank account was in name 
of wife and husband, either to draw 
or the survivor, and wife was mur¬ 
dered by husband, since it would be 
abhorrent to permit husband to re¬ 
tain title to money under Banking 
Law § 249 subd 3, equity and justice 
demand that deposit be tUi'ned over 
to wife’s administrator to pay her 
funeral expenses and devote balance 
to support and maintenance of infant 
child.—In re Santourian’s Estate, su¬ 
pra. 

53. Mass.—Splaine v. Morrissey, 184 
N.E. 670, 282 Mass. 217. 

Mich.—In re Farmers’ & Merchants’ 
Bank of Grand Rapids# 190 N.W. 
698, 221 Mich. 243. 
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ctrictlv to statutory requirements.«* If the statutes 
equire that a conveyance shall be by a single wnt- 
2 instrument, executed and ackno.vledpd person- 
lllv by both husband and wife, separate instruments 
Sned bv the spouses are not sufficient- In order 
thit a deed of husband and wife, which is otherwise 
unobjectionable, may operate to transter the title o 
both it is necessary and sufficient that both b 
namU in the deed as grantors and that the body 
of the deed contain apt words indicative of an in¬ 
tent on the part of both to grant and convey.56 A 
deed in the body of which one spouse alone appears 
as grantor operates to pass the right, title, or in- 
terest of that spouse only, and not the title of the 
other spouse,57 even though the latter spouse joins 
in signing the deed.SS However, a few courts hold 
that where husband and wife are joint owners and 
the wife signs the deed or other instrument of con¬ 
veyance m order to make it effective, the failure to 
name her as a grantor in the body of the instrument 
is not fatal but it is also held in-the same and 
in other jurisdictions that, where the wife has an 
independent interest in the husband’s property, as 
where she holds a mortgage thereon, her joinder in 
the execution of his deed or mortgage implies mere¬ 
ly an intent to release her dower and homestead 
rights,®® and does not impair her right to priority 
as the holder of a prior mortgage.®^ 


Where a vendor conveys land to a husband and 
wife and as a part of the transaction takes ba^ a 
bill of sale from the husband of the standing 
thereon, the bill of sale being in reality a reserva¬ 
tion of the timber on the land sold and reducing the 
purchase price of the land, the signature of the 
wife on the bill of sale is not essential to give it va¬ 
lidity as a reservation to the vendor of the Umber. 

Dedication. Land owned jointly by husband an 
wife and which is not a part of their homestead 
may be dedicated to a public use, as for a highway, 
by parol or in writing without the statutory for¬ 
malities essential to a conveyance of the homestead, 
such as a conveyance and separate acknowledgment 
by the wife.®® 

§ 38. Validity 

Fraud In obtaining the wife’s signature will In¬ 
validate a conveyance as to her, except as to innocent 
grantees. Immaterial mistakes in spelling wil. not 
validate a conveyance. 

The signature of the wife must be made freely 
and voluntarily; a deed to which her signature was 
obtained by fraud may be set aside.®^ However, 
fraud practiced by the husband on the wife does not 
affect the grantee,®® or prevent the wife from be- 
mg bound by the deed, where the purchaser acted 
in good faith and without notice.®® 


S4. Fla.—Hutchinson v. Stone, 84 
So. 151, 79 Fla. 157. 

30 C.J. p 577 note 46. 

Acknowledgments of instruments by 
married women see Acknowledg¬ 
ments §§ 13--16, 21-22, 31, 35, 76- 
82, 100-111. 

Refusal of spouse to join in deed as 
preventing specific performance 
see the C.J.S. title Specific Per¬ 
formance §§ 16, 21, also 58 C.J. P 
S84 note 68-p 886 note 75, p 905 
note 10-p 909 note 43. 

Release of: 

Curtesy by joinder in deed see 
Curtesy § 12 d, f. 

Dower by joinder in deed see Dow 
er § 65 b. 

Requisites and validity of deeds gen¬ 
erally see Deeds §§ 10—70. 

55. N.M.—Jenkins v. Huntsinger, 

125 P.2d 327, 46 N.M. 168. 

Necessity for spouses to join in con¬ 
veyance of community property 
see infra § 532. 
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56. Neb.—Watkins v. Harrispn, 

N.W. 435, 110 Neb. 439. 

N.Y.—Van Winkle v. Constantine, 10 
N.Y. 422, Seld. Notes 91—Constan¬ 
tine V. Van Winkle, 6 Hill 177, re¬ 
versing 2 Hill 240. 

Vt.—Dietrich v. Hutchinson, 50 A. 
810, 73 Vt. 134, 81 Am.S.R. 698. 

30 CJ. p 577 note 50. 

Joinder of husband and wife in con¬ 


veyance of homestead -property see 
Homesteads §§ 129-132. 

Necessity of joinder of: 

Both spouses in conveyance ot 
property held as estate in en¬ 
tirety see supra § 34. 

Husband in conveyance by wife of 
her property see infra §§ 199, 
372. 

Wife in conveyance by husband of: 
Community property see infra § 
532. 

His property see supra § 19. 
Specific release of dower immaterial 
Where, after dower had been abol¬ 
ished, the husband and wife, to 
whom real estate had been conveyed 
by deed of general warranty, naming 
each of them as grantee, executed a 
conveyance reciting, “We do hereby 
sell and convey unto” the grantee 
the land described in the conveyance 
to them, the deed containing the usu¬ 
al covenants of title and warranty, 
such deed is sufficient to convey all 
the interests of the wife in the 
premises, even though it further re¬ 
cites that the wife “hereby relin¬ 
quishes her dower and curtesy in 
and to the above-described premis¬ 
es/'—Watkins V. Harrison, 194 N.VT. 
435, 110 Neb. 439. 


57. Ky.—Big Sandy Co. v. Abshire, 
252 S.W. 108, 200 Ky. 38. 

30 €.J. p 577 note 51. 
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Sufficiency of assent or joinder by 
husband in wife’s deed of her 
property see infra §§ 199, 372. 

58- Ky.—Big Sandy Co. v. Abshire, 
supra—Hedger v. Ward, 15 B.Mon. 
106. 

30 C.J. p 578 note 52, 

Effect of variance between body of 
deed and signature generally see 
Deeds § 24 a (4). 

59. Mich.—Agar v. Streeter, 160 N. 
W, 160, 183 Mich. 600, L.R.A.1915D 
196, Ann.Cas.l916E 518. 

80. Mich.—^Kitchen v. Mudgett, 37 
Mich. 81. 

61. N.Y.—Hewitt v. Suits, 47 N.Y. 
S. 1038, 22 App.Div. 210. 

62. Mich.—Wade v. Day, 205 N.W. 
225, 232 Mich. 458. 

L Ala.—^Alabama Power Co. v. 
Cornelius, 100 So. 207. 211 Ala. 245. 

64. Mich.—Spiegel v. Spiegel. 31 N. 
W. 328, 64 Mich. 345, 8 Am.S.R. 
826. 

30 C.J. p 577 r^te 47. 

65. Iowa.—Cochran v. Main, 162 N. 
W. 561, 181 Iowa 906. 

66. Wis.—Nelson v. McDonald, 50 
N.W. 893, 80 Wis. 605, 27 Am.S.R. 
71. 

30 C.J. p 577 note 49. 
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A mistake of spelling in the signature of the 
wife, which is of such a nature that no question as 
to her identity is thereby raised, will not invalidate 
the instrument.®'^ 

§ 39. Operation and Effect 

In general a conveyance by husband and wife of 
realty in which both own an interest transfers all their 
interest therein; but a spouse who joins In a convey¬ 
ance of the other's realty for the purpose of releasing 
his or her inchoate rights therein ordinarily is not bound 
by the covenants contained in the instrument. Joinder 
of husband and wife in a deed may raise a presumption 
of joint ownership, but affords no basis for a presumption 
as to individual ownership. 

In general, where a wife joins her husband in the 
execution of a joint deed to realty in which they 
both own an interest, all their interest in the land 
is thereby transferred.®® An oil and gas mining 
lease executed by a husband and wife on their in¬ 
dividually owned, noncontiguous tracts of land, 
which are separately described in the lease con¬ 
tract, unless there is some affirmative evidence 
evincing such an intention, will not be construed to 
be a joint lease in the sense that the lessors there¬ 
by conveyed each to the other an undivided half¬ 
interest in the royalties.®® 

As proof of joint or individual ownership. In 
the absence of evidence of title or ownership, the 
fact that both husband and wife appear as grantors 
in a deed affords no basis for a presumption that 
either was the sole owner and that the other joined 


in the deed merely for the purpose of releasing dow¬ 
er or curtesy.*^® The only legitimate presumption 
in such case is that the title was a joint one'll and 
that they were equal owners.'^^ a jurisdiction in 
which the joinder of the husband in a deed of the 
wife of her property is essential to its validity, con¬ 
sidered infra §§ 199, 372, the fact that the husband 
is named jointly with the wife as a grantor in a 
deed does not imply a recognition by the wife that 
the title was in the husband.*^® 

Joinder by husbaftd in wife^s conveyance. A hus¬ 
band who joins with his wife in a conveyance of her 
real estate merely for the purpose of releasing his 
inchoate rights therein is not liable on the covenants 
contained in such conveyance and if he subse¬ 
quently acquires title to the land he and those hold¬ 
ing under him are not estopped to deny the valid¬ 
ity of the deed and its warranties because of defects 
in its execution,75 at least as to all his interests in 
the land other than his dower rights.7® 

Joinder by wife in husband’s conveyance. As a 
general rule a married woman joining her husband 
in the execution of a conveyance of his lands for 
the sole purpose of releasing her inchoate rights 
therein is not bound by the covenants contained in 
such deed,77 and a title afterward acquired by her 
will not by force thereof pass to the grantee there¬ 
in ;7® nor is there any liability thereon in jurisdic¬ 
tions in which the statutes providing for liability 


€7. Iowa.—First-Trust Joint Stock 
Land Bank of Chicago, Ill., v. Mc- 
Neff, 264 N.W. 105, 220 Iowa 1225. 

€8, W.Va.—Kendall v. Hays, 123 S. 

E. 459, 95 W.Va. 676. 

Sffect of reservatioxL of interest 
transferred hy husband 
Where a wife joins her husband 
in a deed with covenants and general 
warranty, conveying part of a larger 
tract owned by them jointly, in dif¬ 
fering proportions, “subject” only 
“to the right of one-sixteenth of the 
oil saved from the premises,” and 
prior thereto the husband had con¬ 
veyed to another such right in the 
oil in the larger tract, the subse¬ 
quent joint deed granted all their in¬ 
terest in the land described.—Ken¬ 
dall V. Hays, supra. 

Subsequent transfer ineffective 

Where a husband conveyed an un¬ 
divided one-sixteenth part of all oil 
in land, in part of which the wife 
owned a one-sixth interest, and 
thereafter the husband and wife con¬ 
veyed part of the tract subject to 
the right to one sixteenth of the oil, 
the wife had no rights in the oil in 
the tract so conveyed, and her con¬ 
veyance of an interest in oil under a 
portion of the land claimed under a 


parol partition passed no title.—Ken¬ 
dall V. Hays, supra. 

89. OkL—Lusk v. Green, 245 P. 636, 
114 Okl. 113. 

70. N.Y.—Cox V. James, 45 N.T. 557, 

affirming 59 Barb. 144. 

N.C.—McKenzie v. Houston, 41 S.E. 
780, 130 N.C. 566. 

71- N.C.—McKenzie v. ^Houston, su¬ 
pra. 

72. N.T,—Cox V. James, 45 N.T. 557, 
affirming 59 Barb. 144. 

73. Mo.—East v. Davis, 204 S.W. 
402. , 

74. Ill.—^Weegens v. Karels, 29 N.E. 
2d 248, 374 Ill. 273—Center v. El¬ 
gin City Banking Co., 57 N.E. 439, 
185 Ill. 534. 

Deed of wife in which husband joins 
for purpose of passing her title as 
not conveying his interest see in¬ 
fra § 199, 

]VEortg£ige interest not released 
A husband who joins with his wife 
in a conveyance of her real estate, 
merely for the purpose of releasing 
his dower, does not release his mort¬ 
gage on the property.—Center v. El¬ 
gin City Banking Co., supra. 

75. Ill.—^Weegens v. Karels, 29 N.E. 
•2d 248, 374 Ill. 273. 
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ineffectual delivery 
Where warranty deed to wife's 
property was signed by both wife 
and her husband and delivered by 
husband on day of wife’s death, 
when she was in a coma and unable 
to consent to such delivery, husband 
was not bound by covenants of war¬ 
ranty contained in deed, so as to be 
“estopped,” on succeeding to wife’s 
property, to deny validity of deed 
and its warranty.—Weegens v. Kar¬ 
els, supra. 

Ill.—^Weegens v. Karels, supra. 

77. Ill.—^Warner v. Flack, 116 N.E. 
197, 278 Ill. 303, 2 A.L.R. 423— 
Sanford v. Kane, 24 N.E. 414, 133 
Ill. 199, 8 L.R.A. 724, 23 Am.S.R. 
602. 

Ind.—De Haven v. Musselman, 24 N. 

E. 171, 123 Ind. 62. 

Ky.—^Williams v. Thomas, 149 S.W. 
2d 525, 285 Ky. 776—Shelton v. 
Deering, 10 B.Mon. ‘405. 

Pa.—Kawanka v. Boyle, 17 Leh.L.J. 
294, 51 Tork Leg.Rec. 154, 8 Som. 
Leg.J. 394. 

Estoppel of married woman by her 
deed see infra § 215. 

7a Ill.—Sanford v. Kane, 24 N.E. 
414, 133 Ill. 199, 8 L.R.A. 724, 23 
Am.S.R 602. 
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lifted » °. '5,1^'’^“ 'statntes fully from liabiUty tkereonder. such mortgnses, ea nguna 

though m jurisdictio disabilities on others with whom the husband, without the wifes 

emancipate married women from all ^isab s , ^ ^ ^ previously contracted to convey the 


execution of the instrument does not operate as to 
her by way of passing an estate it operates as to 
her, not as a conveyance, but as a release, - and 
does not constitute her a grantor of the premises 


the mortgage debt.*® 

In jurisdictions in which the statutes require the 
signature of a wife to a conveyance of the husband s 
realty to extinguish her inchoate statutory right o 


does not consmutc nci a. u.... ^.- realty lu ^.^1-11*5^..^.. .— — . , , 1. k .1 ;n 

or vest in the grantee any greater or other estate the fact that a wife joined her husband in 

than such as is derived from the conveyance of the ^j^g execution of a deed conveying his separate rea 
lifisband ** nor, in such case, is the wife a surety or g^^^jg ^vJthout receiving any part of the considera- 

lion therefor, raise, a presumption that she s.^rf 
mere a wife joins with her husband in the ex- for the sole purpose of releasing her dower r.ght, 

F. POSSESSION BETWEEN HUSBAND AND WIFE 


I 40. Personal Property in General 
At common law the wife’s possession of 
nponerty is the possession of the husband, but thi 
rule is now generally abrogated by statute, 
husband may be deemed prima facie in control of prop- 


erty in their joint possession. 

The possession of personal property by the wife is 
at common law the possession of the husband, and 
his declarations are competent to show its charac¬ 
ter.** However, under some statutes governing the 
right of a married woman to hold and possess prop¬ 
erty it is held that as between a husband and wife 
the wife is entitled to the possession and control of 
her personal property,** and that the husband has 


no right to the exclusive possession of pe^sonJ 
property owned jointly by the husband and wife. 
Where the husband and wife live together it has 
been held that all the property in the house and on 
the premises is in the legal possession of the hus¬ 
band as the head of the family,*! or presumptively 
in his possession ;** and in so far as the rights of 
third persons are concerned personal property in the 
joint possession of husband and wife is prima facie 
under the control of the husband.** However, there 
is other authority which holds that, when there is 
a joint possession by husband and wife, the law re¬ 
fers the legal possession to the one who has the ti- 


Ind.—^De Haven v. Musselman, 24 N. i 
B. 171, 123 Ind. 62. 

79. Ind.— Weidler v. Floran, 13 N. | 
E2d 330, 105 Ind.App, 564. 

«). Tenn.—Watts v. Ramsey, 2 S.W. 

2d 409, 156 Tenn. 463. 

81. Ind.—Weidler v. Floran, 13 N.B. 

2d 330, 105 Ind.App. 564. 

88. Ind.—Snoddy v. Leavitt, '5 N.E. 
13, 105 Ind 357—Weidler v. Flor¬ 
an, 13 N.E.2d 330, 105 Ind.App. 
56 ^ 


83. 

Ind.—Weidler v. 

Floran, 

supra. 

84. 

Ind.—^Weidler v. 

Floran, 

supra. 

85. 

Ind.—M ishawaka 

- St. 

Joseph 

Loan & Trust Co. v. Neu, 196 N.E. 


85, 209 Ind. 433, 105 A.L.R. 881. 

86. Ind.—Weidler v. Floran, 13 N. 
E.2d 330, 105 Ind.App. 564. 

87, Ala.—Bell v. Bell's Adm'r, 36 
Ala. 466. 

Pa.—Hoak v. Unger, 18 A.2d 105, 
107, 143 Pa. Super. 389, quoting 

Corpus Juris. 

30 C.J. p 578 note 65. 

Application of rule in determining 


husband’s right of ownership of 
wife’s personalty see supra § 23 b. 
Common-law right of husband to: 
Ownership of wife’s choses in pos¬ 
session see supra § 23 a. 

Reduce wife’s choses in action to 
possession see supra § 24 a. 

88. Vt.—^Holton v. Whitney, 28 Vt. 
448. 

89. D.C.—Notes v, Snyder, 4 F.2d 
426, 55 APP.D.C. 233, 41 A.L.R. 
1052. 

90. D.C.—Notes V. Snyder, supra. 

91. Ga.—Temple v. State, 187 S.E. 
138, 53 Ga.App. 671 —Shaner Mo-1 
tor Co. V. Williams, 138 S.E. 274, 
36 Ga.App. 766—Smith v. Berman, 
68 S.E. 1014, 8 Ga.App. 262. 

Effect of title iu wife 

The fact that title to the property 
is in the wife'does not prevent its 
legal possession being in the hus¬ 
band.— Temple V. State, 187 S.E. 138, 
53 Ga.App. 671. 

02 . Ga.—^Bacon v. Hinesville Bank, 
144 S.E. 125, 38 Ga.App. 422— 
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Rlount V. Dunlap, 130 S.E. 693, 34 
Ga-A'pp. 666. 

93 . Iowa.—Odell v. Lee, 14 Iowa 411 
—Smith V. Hewett, 13 Iowa 94. 
Presumption: 

And burden of proof as to owner¬ 
ship of property in contest be¬ 
tween wife and her husband’s 
creditors see infra § 273. 

Of title arising from joint posses¬ 
sion of husband and wife see in¬ 
fra § 273 b. 

Recording of wife^s title 

Under an early statute providing 
for exemption from the husband’s 
debts of specific articles of personal 
property owned by the wife, al¬ 
though left under his control, if no¬ 
tice of her ownership was recorded, 
a mode by which the wife could have 
her personal property kept free from 
seizure for the debt of the husband 
was provided; but unless such stat¬ 
ute was complied with the joint pos¬ 
session of husband and wife was 
considered the possession of the hus¬ 
band and the property liable for his 
debts.—Odell v. Lee, 14 Iowa 411— 
Smith V. Hewett. 13 Iowa 94. 
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tie, if that can he ascertained,the presumption 
being that possession by the husband of property be¬ 
longing to the wife^s separate estate is her pos¬ 
session;^® and if the title to personalty in their 
joint possession cannot be otherwise ascertained they 
will be held to own it jointly.^® 

Furniture. Furniture given to a wife by a third 
person and remaining in the house occupied by the 
husband and wife after the gift may be deemed to 
be in the possession of the wife.^^ The husband has 
no right to the exclusive possession of furniture 
owned jointly by the husband and wife,^^ even 
though they are separated and not living togeth¬ 
er,^ 9 at least where the furniture has been placed in 
storage.^ 

hisurance policies. A husband’s legal claim to the 
possession of life insurance policies held by his wife 
will not be enforced in a court of equity where the 
parties are separated, the husband lives outside the 
jurisdiction of the court, and the wife is the sole 
beneficiary named in the policies.^ 

Deceased wife's letters. The husband is not en¬ 
titled as surviving husband to the possession of 
letters written by other persons to his wife before 
and after marriage, as against one to whom she had 
given them.3 

§ 41. Real Property in General 

A wife may hold possession of real estate in her 

94-. Ala.—Vaughan v. Borland, 175 
So. 367, 234 Ala. 414, 111 A.L,.R. 

1370—Anglin v. Thomas, 37 So. 

7S4, 142 Ala. 264—Larkin v. Baty, 

18 So. 666, 111 Ala. 303—Cole v. 

Varner, 31 Ala. 244—Thomas v. 

Posey, 73 So. 747, 15 Ala.App. 419. 

Presumption of title arising from 
joint possession of husband and 
wife see infra § 273. 

95. Ark.—Wyatt v. Scott, 105 S.W. 

871, 84 Ark. 355. 

30 C.J. p 836 note 66. 

96. Ala.—Vaughan v. Borland, 175 
So. 367, 234 Ala. 414, 111 A.L.R. 

1370. 

97. N.Y.—Allen v. Cowan, 23 N.T. 

502, SO Am-D. 316, reversing 28 
Barb. 99. 

Presumption of ownership of house¬ 
hold goods see supra § 18. 

98. D.C.—^Notes v. Snyder, 4 F.2d 
426, 55 App.D.C. 233, 41 A.L.R. 

1052. 

99. D.C.—^Notes v. Snyder, supra. 

1. D.C. — ^Notes V. Snyder, supra. 

2. Pa.—^Wanisko v. Wanisko, 20 
Leh.Co.L.J. 27. 

3- Ky.—Grigsby v. Breckinridge, 2 
Bush 480, 92 Am.D. 509. 

Private letters received by decedent 


own right or in the right of her husband. Ordinarily 
where husband and wife are in joint occupation of 
the realty possession is presumed to be in the one who 
has the legai title, although under some statutes it is 
presumptively in the husband’s possession. Force is 
not essential to an eviction of the wife by the husband. 

The common-law rule that possession of the real 
estate of the wife is in the husband, considered su¬ 
pra § 22, has been abrogated to such an extent un¬ 
der the statutes in force in many jurisdictions, con¬ 
sidered infra § 280 as to her separate property, that 
it is now generally held that a wife may hold pos¬ 
session of real estate in her own right,^ as well as 
in the right of her husband.^ A wife’s possession 
of the family domicile is in privity with that of the 
husband.® The legal presumption is that the pos¬ 
session of land by husband and wife is the pos¬ 
session of the one in whom is the legal title."^ 
Where the husband holds the record title of cer¬ 
tain land, the joint possession of such land by hus¬ 
band and wife is in law the possession of the hus¬ 
band.® Where the legal title is in the wife, the pos¬ 
session is presumed to be hers,^ even though the 
husband exercises acts of control over, or manage¬ 
ment of, the property,!® as long as he asserts no 
independent, exclusive possession in himself.!! The 
presumption is that his possession of her separate 
property is her possession.!^ The possession of the 
wife of land to which she holds the title is not the 
possession of her husband, notwithstanding he is the 
head of the family.!® However, to the extent that 

394, 396, 112 Conn. 427, citing Cor¬ 
pus Juris. 

Ill.—Augustus V. Lydig, 187 N.E. 278, 
353 Ill. 215. 

Tenn.—Sipes v. Sanders, 66 S.W.2d 
261, 17 Tenn.App. 163. 

30 C.J. p 579 note 79. 

Common-law right of husband to 
possession of wife’s real property 
see supra § 22 b. 

Right of husband to possession and 
occupation of wife’s separate prop¬ 
erty see infra § 280. 

Possession under contract 

(1) The rule is applicable to pos¬ 
session under a contract to purchase. 
—Rienzo v. Cohen, 152 A. 394, 112 
Conn. 427. 

(2) Other cases see 30 C.J. p 579 
note 79 [a]. 

10. Conn.—Rienzo v. Cohen, 152 A. 
394, 396, 112 Conn. 427, citing Cor¬ 
pus Juris. 

Tenn.—Sipes v. Sanders, 66 S.W.2d 
261, 17 TenmApp. 162. 

30 C.J. p 579 note 80. 

11. Conn.—Rienzo v. Cohen, 152 A. 
394, 112 Conn. 427. 

12. Ark.—Wyatt v. Scott, 105 S.W. 
871, 84 Ark. 355. 

30 C.J. p 836 note 66. 

13. N.Y.—Valentine v. Cole, 1 N.Y. 
St 719. 


as assets of his estate see Execu¬ 
tors and Administrators § 97. 

4. Ala.—Stephens v. Stark, 168 So. 
873, 232 Ala. 485. 

5. Ala.—Stephens v. Stark, supra. 

6. Ala.—Stephens v. Stark, supra. 

7. Ala.—Miles v. Rhodes, 131 So. 
633, 222 Ala. 208. 

Conn.—Rienzo v. Cohen, 152 A. 394, 
396, 112 Conn. 427, citing Corpus 
Juris. 

30 C.J. p 579 note 77. 

Husband or wife as proper party de¬ 
fendant in ejectment proceeding 
and necessity and propriety of 
joinder of spouse in such proceed¬ 
ing see Ejectment §§ 32, 52 e. 

Possession, as between husband and 
wife, of realty held as tenancy by 
entirety see supra § 34 d (1) (a). 

Presumption of title arising from 
joint possession of husband and 
wife see infra § 273 b. 

8. Colo.—^Pord V. Genereux, 87 P. 
2d 749, 751, 104 Colo. 17, citing 
Corpus Juris. 

Ind.—Burcham v. Roach, 125 N.E. 
463, 71 Ind.App. 669. 

Wife and family as subject to ouster 
under judgment of ejectment ren¬ 
dered against husband see Eject¬ 
ment § 122' e. 

9. Conn.—Rienzo v. Cohen, 152 A. 
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.he oropertv constitutes the homestead of the spous- 
S join. A,though, .f or a 

hn^band has conveyed real property to his wife, he 
t „ possession with her, yet as long as he asserts 

„n«es 3 ion in himself and claims no title to the 
premises it must be conclusively presumed that his 
possession is in subordination to hers.is 

Under some statutes expressly so providing, pos¬ 
session of land by the husband with the wite is pre¬ 
sumptively his possession,!® even though the paper 
ntle to the land is in the wife;!^ but this presump¬ 
tion may be rebutted.!® 

\ husband is not guilty of a trespass in going up¬ 
on his own premises for a legitimate purpose, even 
though husband and wife have separated and she is 
remaining on the premises by his permission.!® ^ 

E-’icHon In some jurisdictions the husband’s 
r>ht to possession of his realty includes the right 
to'put his wife out of his house ;2« but in Ju¬ 

risdictions neither the husband nor the wife with¬ 
out lawful cause, as long as the marital relation 
exists, can exclude the other from the home they 
have established by mutual and voluntary choice. 

In order to constitute an eviction by the husband of 
the wife from her property, it is not necessary that 
there should be a forcible ouster; acts of the hus¬ 
band sufficient to drive the wife away amount to 


constructive eviction.®® 


§ 42. Adverse Possession 

a. In general 

b. By wife against husband 

c. By husband against wife 

d. Tax titles and possession thereunder 

a. In General 

In general neither husband nor wife can acquire title 
by idverse possession to the lands of the other; bu 

s^ch title may be acquired J'*Vwhlre 

sive, hostile possession, known to the other, 
the marital relation has been terminated. 

As a general rule neither husband nor wife can 
acquire title to the lands of the 0*%^^ 
possession while coverture continues, 
thev reside together®* and have a joint occupancy or 
pos'session with each other.®® However, it has been 
held that they may do so where the possession of 
one against whom the claim is asserted is in rec¬ 
ognition of, and subordination to, the claims of the 
other 26 During coverture, and while the husband 
remains the head of the family, neither party to the 
marital relation can hold the homestead adversely 
to the other.®! Where husband and wife hold land 
as tenants by entirety, neither can claim or hold ad¬ 
versely to the other.®® However, where the marital 
relation has been terminated by divorce®® or aban- 


14 , Ill.—Augustus V. Lydig, 187 N. 
E. 278, 353 Ill. 215. 

15, Neb.—McPherson v. McPherson, 
106 N.W. 991, 75 Neb, 830, 121 
Am.S.R. 835. 

16, Ga.—Hicks V. Hicks, 18 S.E.2d 
763, 193 Ga. 382-—King & Hamil¬ 
ton V. Mobley, 103 S.E. 237, 150 
Ga. 256—Mercer v. Morgan, 71 S. 
£.1075, 136 Ga. 632—Broome v. 
Davis, 13 S.E. 749, 87 Ga. 584. 

30 C.J. p 579 note 82. 

House 

WTien husband and wife live to¬ 
gether, the house in which they live 
is in the legal possession of the hus¬ 
band as the head of the family. 
Temple v. State, 187 S.E. 138, 53 Ga. 
App. 671—Shaner Motor -Co. v. Wil¬ 
liams, 13S S.E. 274, 36 Ga.App. 766— 
Smith V. Berman, 68 S.E. 1014, 8 Ga. 
App. 263. 

Wife’s possession 

Generally there is a presumption 
* possession of the wife is pos¬ 


that 


LXlcii. pusseaaiuii c- 

session of the husband.—Purvis y. 
Calvert Mortg. Co., 124 S.E. 702, 158 
Ga, 879. 

17. Ga,—Broome v. Davis, 13 S.E. 
749, 87 Ga. 584. 

18. Ga.—Hicks v. Hicks, 18 S.E.2d 
763, 193 Ga. 382—Mercer v. Mor¬ 
gan, 71 S.E. 1075, 136 Ga. 632. 

30 C.J. p 579 note 83. 

41 C.J.S.-32 


PresnxnptioiL inapplicable 

(1) In ejectment by purchaser at 
sale under power in security deed, 
where it was stipulated that defend¬ 
ant wife had been in continuous act¬ 
ual possession of premises in dis¬ 
pute, claiming under trust agree¬ 
ment, from time antedating execu 
tion of security deed to trial of case, 
and It did not otherwise appear that 
her possession was with or in right 
of her husband, statutory rule that 
possession by husband with wife is 
presumptively his possession was 
not appUcable.-Bank of Arlington 
V. Sasser. 185 S.E. 826, 182 Ga. 474. 
(2) Other cases see 30 C.J. p 579 

note S3 [a]. „ , * 4 . «. 

19. Mo — Torlotting v. Torlotting, 
*70 S.W. 941, 97 Mo.App. 183. 

20 . s.c. —Jordan v. Jordan, 125 S.E. 
910, 130 S.C. 330. 

21. R.I.—Kelley v. Kelley, 153 A. 
314, 51 R.I. 173, 74 A.L.R. 135. 

I. Cal.— McDuff V. McDuff, 187 P. 

37, -45 Cal.App. 53. 


23. N.C.— Kornegay v. Price, 100 S. 

E. 883, 178 N.C. 441. 

30 C.J. p 579 note 89. 

Coverture as staying running ot 
statutes of limitations see the C 
J S title Limitations of Actions § § 
2*22-234, also 37 C.J. p 1010 note 
43-p 1018 note 28. 
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Recognition by husband of title m 
third person as concluding wife 
see Adverse Possession § 149 b. 
Tacking possessions of husband and 
wife see Adverse Possession § 130 
e (2). 

24. Neb—Hovorka v. Havlik, 93 N. 
W. 990, 68 Neb. 14, 110 Am.S.R. 
387. 

30 C.j. P 579 note 90, p 754 note 82. 

25. Ga.—Caraker v. Brown, 111 S.E. 
51, 152 Ga. 677. 

Ky.—Smith v. Hughes, 167 S.W.2d 
847, 292 Ky. 72.2—Howard v. Turn¬ 
er, *152 S.W.2d 589, 287 Ky. 206. 

30 C.J. P 579 note 91. 

Exclusive possession as element of 
adverse possession generally see 
Adverse Possession §§ 47-52. 

26. Mo.—^Potter v. Adams, 28 S.W. 
490, 125 Mo. 118, 46 Am.S.R. 4/8. 

30 C.J. p 754 note 83. 

27. Cal.—Mauldin v. Cox, 7 P. 804, 
67 Cal. 387. 

28 . 111.—Orthwein v. Thomas, 13 N. 
E. 564. 

Rights of possession of tenants by 
entirety see supra § 34 d (1) (a). 

29. Me.—Doherty v. Russell, 101 A. 
305, 116 Me. 269. 

30 C.J. p 579 note 94. 

Adverse possession by former 

band see infra subdivision 0 of 
this section. 
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donment,^® a former spouse may acquire title from 
the other by adverse possession. Until some reason 
exists for the assertion of a title by the husband 
or wife, one against the other, the presumption will 
conclusively obtain that the possession of each is 
through, and on account of, the family relation, 
and not under a claim of ownership adverse to the 
title under which possession was taken, in whichever 
of the parties that title may be.^^ 

b. By Wife against Husband 

As a genera! rule a wife cannot acQuire title to her 
husband’s realty by adverse possession; but title by 
such possession may be acquired by the wife where 
she has been abandoned or where the circumstances are 
such as to show clearly an open, hostile possession, 
known to the husband. 

At common law the wife cannot claim that she 
holds personal property in possession adversely to 
her husband,33 except on the ground that she has 
a separate estate therein created in such a manner 
as to exclude the husband’s marital rights.34 Ordi¬ 
narily the wife cannot acquire title to her husband’s 
lands by adverse possession while they are living 
together35 on the property,3® and he remains the 
liead of the family.37 At least where husband and 
wife are living together, something more than mere 
possession by the wife of the husband's real prop¬ 


erty is necessary to establish the fact that her pos¬ 
session is adverse and hostile to the husband.38 
Where a husband and wife are in possession of 
realty together and she has received no title from 
him and has no independent title of her own, her 
possession is subordinate to his.39 Also, where, ow¬ 
ing to the insanity and failing health of the hus¬ 
band, the wife deals with certain property as his 
agent, her possession is not adverse to him or per¬ 
sons claiming under him.^o Where the wife re¬ 
mains in possession of her husband's homestead aft¬ 
er it has been sold on special execution in an attach¬ 
ment suit, she cannot, by redeeming the property by 
payments out of the rents and profits out of the land, 
acquire title to the land as against her husband 
nor does the statute of limitations run in her favor, 
at least until she obtains a divorce.^^ 

However, it is not true that under no circumstanc¬ 
es can the wife acquire title to her husband’s land 
by continuous, exclusive possession adversely to 
him.43 Liberal statutes concerning the rights and 
powers of married women are construed to invest 
her with sufficient capacity to hold adversely to her 
husband.As a general rule, although there is 
some authority to the contrary,^^ a deserted or aban¬ 
doned wife may acquire title to property by adverse 
possession against her husband,and this is also 


30. N C.—Kornegay v. Price, 100 S. 
B 8S3. 17S N.C, 441. 

After abandonment of wife see infra 
subdivision b of this section. 

31. Neb.—McPherson v. McPherson, 
106 N.W. 991, 75 Neb. 830, 121 Am, 
S.R. 835. 

32. Neb.—McPherson v. McPherson, 
supra. 

33. Ala—Bell v. Bell, 37 Ala. 536, 
79 Am.D. 73. 

30 C.J. p 579 note 1. 

34. Ala.—Bell v. Bell, supra. 
Possession of wife’s separate prop¬ 
erty see infra § 280. 

35. Cal.—Union Oil Co. v. Stewart, 
110 P. 313, 158 Cal. 149, Ann.Cas. 
1912A 567. 

N.C.—Hancock v. Davis, 102 S.E. 269, 
179 N.C. 282. 

Power of husband or wife to acquire 
title by adverse possession as 
against an owner other than his or 
her spouse see Adverse Possession 
§ 6 . 

XasemexLt 

A wife’s use of a private roadway 
on property owned by her husband 
cannot be regarded as a basis for a 
prescriptive right, as adverse to the 
husband, while they are living to¬ 
gether.—Massee-Felton Lumber Co. 
V. Weideman, 5 S.E.2d 243, 60 Ga. 
App. 730. 


30. Ga,—Caraker v. Brown, 111 S. 

E. 51, 152 Ga. 677. 

30 C.J. p 580 note 4. 

37. Cal.—Union Oil Co. v. Stewart, 
110 P. 313, 158 Cal. 149, Ann.Cas. 
1912A ‘567—Santa Barbara First 
Nat. Bank v. De La Guerra, 61 Cal. 
109. 

38. Ill.—Haley v. Johnson, 127 N.E. 
139, 292 Ill. 525. 

30 C.J. p 580 note 6. 

39. Fla.—Sanders v. Alford Bros. 
Co., Ill So. 278, 92 Fla. 718. 

40. Wis.—Graf v. Newman, 179 N.W. 
780, 172 Wis. 643. 

41. Ark.—Kenady v. Gilkey, 98 S.W. 
969, 81 Ark. 147. 

42. Ark.—Kenady v. Gilkey, supra, 

43. Miss.—Broome v, Jackson, 7 So. 
2d 829, 193 Miss. 66, suggestion of 
error overruled 8 So.2d 245, 193 
Miss. 66. 

30 C.J. p 580 note 11. 

Title by adverse possession not 
shown 

In suit by purchaser at foreclosure 
sale under deed of trust executed by 
heirs, to confirm title as against heir 
and wife who claimed title by adverse 
possession under parol gift from an¬ 
cestor, where wife did not pay taxes 
or insurance premiums, and every act 
of heir was consistent with his claim 
to occupancy of premises as a ten¬ 
ant in common, and wife's acts were 
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not hostile to husband's interest, 
finding that title had not been ac¬ 
quired by adverse possession would 
not be disturbed.—Elmer v. Holmes, 
199 So. 84, 189 Miss. 785. 

44. Cal.—Union Oil Co. v. Stewart, 
110 P. 313, 158 Cal. 149, Ann.Cas. 
1912A 567. 

45. Tex.—Cervantes v. Cervantes, 
Civ.App., 76 S.W. 790. 

46. Miss.—Broome v. Jackson, 7 So. 
2d 829, 193 Miss. 66, suggestion of 
error overruled 8 So.2d 245, 193 
Miss. 66. 

Mo.—Stephens v. Fowlkes, 92 S.W.2d 
617, 618, 338 Mo. 527, citing Corpus 
Juris. 

30 C.J. p 580 note 13. 

Adverse possession of community 
property by abandoned wife see in¬ 
fra § 496. 

May show title 

Wife who, after being abandoned 
by husband, remained in actual, open 
possession of land on which they had 
formerly resided had a right to show 
by positive testimony that title of 
her husband had been thereby di¬ 
vested and that she had been in¬ 
vested therewith so as to establish 
her right to maintain action to con¬ 
form title and to remove a cloud 
thereon.—Broome v. Jackson, 8 So.2d 
245, 193 Miss. 66, overruling sugges¬ 
tion of error 7 So.2d 829, 193 Misjix 
66 . 
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true of a wife after divorce but where they have 
lived on the premises together as husband and w-ife, 
so that her possession at its inception was not hos- 
Jile to his, it is held, in conformity with the rule 
nerally applicable to titles by adverse possession 
where the possession was inceptively permissive or 
other^vise nonhostile, as discussed in Adverse Pos¬ 
session § 87 b (3) (a), that the wife s posses¬ 
sion cannot become adverse without a distinct and 
open disavowal of his titleA® Thus, even though a 
husband and wife were joint tenants of land, her 
possession became adverse to him, where after their 
Laration he made a parol gift to her of his inter¬ 
est in the land and she took over its entire posses¬ 
sion and control.^ Where the wife holds the home¬ 
stead under color of title arising from a recorded 
title, and evinces her claim by acts of ownership and 
control all to the knowledge of the husband, she 
nav acquire complete title thereto by adverse pos- 
cession for the statutory period but where a 
husband’s conveyance to his wife of homestead land 
which he owns is void their subsequent joint occu¬ 
pancy of the land does not constitute adverse pos¬ 
session by the wife.si 

The maturing of title to land in the wife by ad¬ 
verse possession operates to divest completely not 


only the husband of any claim or right of title ther^ 
to, but also all creditors or lienors claiming through 

him.52 

Nonlegal wife. A polygamous or plural wife may 
hold adversely to her de facto husband-S^* However, 
where the man and woman are not legally mar¬ 
ried, a claim by the woman to land as the wife of 
the man under a deed conveying title to him is not 
such adverse possession as will vest title in her as 
against him.®^ 

c. By Husband against Wife 

In general a husband’s occupation o*] ^ 

his wife’s property, or of property in which they both 
have an interest, will not enable him 
thereto, as against her, by adverse possession, particular- 
ly where his possession is by virtue of his 
a^nd this is true even though he holds a void deed from 
his wife: but it is not impossible for him to acquire tit 
in such manner, and under certain circumstances his 
holding may be considered adverse to her. 

In general the occupancy by a husband of his 
wife’s property is not a basis for acquiring title by 
adverse possession.®® She is not required to deal 
with him as she would with a stranger m order to 
preserve her rights :®8 his possession is presumed 
to be permissive and not adverse.®'? In some ju¬ 
risdictions it is stated generally that a husband can- 


Bight to convey ^ ^ ^ 

Wife who, having been abandoned 
by husband, has acquired title to 
husband’s -property by adverse pos¬ 
session has right to convey it to her 
daughter.—Nichols v. York, 13 S.E. 
2d 565, 219 N.C. 262. 

47. Mo.—Ross V. McCain, 46 S.W. 
955, 145 Mo. 271. 

48. Mo.—Stephens v. Fowlkes, 92 S. 
W.2d 617, 338 Mo. '527. 

Hostile possession shown 
Where a wife, abandoned by her 
husband, had a receiver appointed to 
manage his property for the benefit 
of herself and their children, there¬ 
after obtained a divorce, the decree 
of -w-hich directed that the husband’s 
property should remain under the 
control of the receiver for the benefit 
of the wife and children, and on the 
receiver’s discharge obtained an or¬ 
der giving her absolute control for 
the sole benefit of herself and chil¬ 
dren, and took possession, dealt with 
it as owner, executed mortgages and 
finally a deed purporting to convey 
the fee absolutely, and delivered pos¬ 
session to the grantee, the fact that 
in her petitions for leave to mort¬ 
gage and finally to sell the land she 
referred to it as belonging to the 
estate of her former husband did not 
constitute an admission of a superior 
title in him, since such an admission 
would be inconsistent with the relief 
sought thereby.—Bryant v. Cadle, 
104 P. 23, 106 P. 687, 18 Wyo. 64. 


9. Ky.—Moore v. Pauley, 
2d 1106, 250 Ky. 156. 


61 S.W. 


50. Miss.—Lincoln v. Mills, 2 So...d 
809, 191 Miss. 512, suggestion of 
error overruled 3 So.2d 835, 191 
Miss. 512. 

Color of title 

Where husband had lease which 
contained option of renewal forever, 
but the lease was not renewed on 
Its expiration, subsequent execution 
of lease to the wife by successor to 
original lessors furnished wife with 
“color of title” so as to enable her 
to obtain title by “adverse posses¬ 
sion” to the land on which husband 
and wife resided.—^Lincoln v. Mills, 
supra. 

Title through adverse possession 
shown 

(1) Evidence established that wife 
obtained, as against her husband, ti¬ 
tle to land on which the parties re 
sided by “adverse possession’ 
through assertion of ownership, and 
exercise of use and control for the 
statutory period under color of title. 

-Lincoln v. Mills, supra. 

(2) Where husband who had a 
lease which contained an option of 
renewal forever executed a trust 
deed before expiration date, but lease 
was not renewed on its expiration, 
subsequent execution of lease to 
wife by successor to original lessors 
enabled wife to obtain title by ad¬ 
verse possession to land on which 
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husband and wife resided as against 
mortgagee and his alleged successor 
in title, particularly in absence of 
showing of fraud or mistake and in 
view of fact that transaction was in 
the open and that public record was 
made thereof, since when lease ex¬ 
pired all of mortgagee’s rights there¬ 
in fell with it.—Lincoln v. Mills, 3 
So.2d 835, 191 Miss. 512, overruling 
suggestion of error, 2 So.2d 809, 191 
Miss. 512. 

51. Fla.—Jahn v. Purvis, 199 So. 
340, 145 Fla. 354—Byrd v. Byrd, 74 
So. 313. 73 Fla. 322. 

52. Miss.—Lincoln v. Mills, 2 So. 2d 
809, 191 Miss. 512, suggestion of 
error overruled 3 So.2d 835, 191 
Miss. '512. 

Beasou for rule 

The title of the wife is not a de¬ 
rivative but an independent para¬ 
mount title.—Lincoln v. Mills, supra. 

53. Utah.—Raleigh v. Wells, 81 P. 
908. 29 Utah 217, 110 Am.S.R. 689. 

54. Tex.—^Hayworth v. Williams, 116 
S.W. 43, 102 Tex. 308, 132 Am.S.R. 
879, answering certified questions, 
Civ.App.. 117 S.W. 1197. 

R.I.—Kelley v. Kelley, 153 A. 


55. --- -- 
314, 51 R.I. 173. 74 A.L.R. 135. 

56. Ill.—McCallister v. McCallister, 
173 N.E. 745, 342 Ill. 231, 74 A.L.R. 
213. 

57. Ill.—McCallister v, McCallister, 
supra. 
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not acquire adverse title to his wife’s land during f 
coverture.®^ Ordinarily, where lands of a wife are 
jointly occupied by her and her husband, his pos¬ 
session is not adverse to her;^^ and where they 
are living together his occupation and use of his 
wife’s property in such manner as is usual where 
the husband has charge of the wife’s property is in¬ 
sufficient to establish title in him by adverse pos- 
session.®® Even the exclusive possession by the 
husband of the wife’s lands is not necessarily ad¬ 
verse,especially where there is no proof of his 
claiming ownership,^2 as he piay be in possession 
as her agent and not claiming absolute ownership 
in himself.®^ The husband cannot, by his possession 
of the lands of his wife, under his common-law or 
statutory marital right to the possession thereof, ac¬ 
quire any title to the wife’s interest by adverse pos¬ 
session.®^ Where the case falls within statutes re¬ 
lating to the separate property of married women 
which vest the right of possession in the wife and 
not in the husband, considered infra § 280, the mere 
fact that the wife permits the husband to live with 
her, as her husband, on her property without pay¬ 
ing rent does not establish possession in him either 
jointly with, or separately from, her or confer title 
on him by adverse possession.®® However, it has 
been held in jurisdictions wherein statutes have been 
enacted removing many of the wife’s common-law 
disabilities of coverture that the fact that the hus¬ 
band and wife are living together does not prevent 
prescription as to property other than the home 
from running against the wife in favor of the hus- 


f band.®® In such case, because of the relationship 
of husband and wife, the presumption exists that 
he is acting in her right, and direct notice to her 
of the adverse holding is required; and there must 
be no moral fraud, either in obtaining the color of 
title or in obtaining possession.®^ So, in juris¬ 
dictions wherein the wife has capacity to contract 
with her husband for a sale of her real property to 
him, considered infra 127, and to agree with him 
on what terms he shall occupy her real property, she 
may assent to his exclusive occupation under a claim 
of right sufficient to establish a title by prescrip¬ 
tion, and this is true even though the parties are 
living together as husband and wife, provided they 
do not jointly occupy the land in question.®® 

Where husband and wife are in possession of 
lands in which the wife has a life estate, the pos¬ 
session of the husband will not be adverse until the 
termination of the life estate of the wife.®® 

Where the wife has color of title, the joint ad¬ 
verse possession of husband and wife inures to the 
benefit of the wife.*^® The husband cannot change 
the situation, during the joint occupancy, by pro¬ 
curing a conveyance to himself from a person who 
no longer has any title to convey.*^^ 

After divorce or death of wife. The husband’s 
possession of the wife’s lands may become adverse 
after their divorce,*^® or after the death of the 
wife."^® However, divorce and remarriage alone are 
not sufficient to establish adverse possession and, 
as appears in Adverse Possession § 115 b, a hus- 


£8, Ky.—Sandlin v. Baker, 47 S.W. 
2d 55, 242 Ky. 645. 

59. Ill.—McCallister v. McCallister, 
173 N.E. 745, 342 Ill. 231, 74 A.L.R. 
213. 

Ky.—Smith v. Hughes, 167 S.W.2d 
847, 292 Ky. 723—Howard v. Tur¬ 
ner, 152 S.W.2d 589, 287 Ky. 206. 
N.C.—Barbee v. Bumpass, 132 S.E. 
275, 191 N.C. 521. 

Tenn.—Sipes v. Sanders, 66 S.W. 2d 
261, 17 Tenn.App. 162—Samples v. 
Samples, 8 Tenn.App. 211, 214, cit¬ 
ing Corpus Juris. 

30 C.J. p 580 note 14. 

Improvements by husband not con. 
trolling 

(1) Fact that husband is in pos¬ 
session of wife’s land, making im¬ 
provements out of profits from land, 
gives him no interest in title.—Mc- 
Callister v. McCallister, 173 N.E. 745, 
342 Ill. 231, 74 A.L.R. 213. 

(2) Husband, by fencing and im¬ 
proving wife’s farm land, acquires no 
interest therein.—McCallister v. Mc- 
Callister, supra. 

60. Ill.—Dewitt V. Shea, 67 N.E. 761, 
203 Ill. 393, 96 Am.S.R. 311. 


Miss.—Bamer v. Lehr, 199 So. 273, 
190 Miss. 77. 

61. Ill.—Jaster v. Spikings, 143 N.E. 
393, 312 Ill. 170—Horn v. Metzger, 
84 N.E. 893, 234 Ill. 240. 

62. Ill,—Jaster v. Spikings, 143 N. 
B. 393, 312 Ill. 170. 

63. Ill.—Horn v. Metzger, 84 N.E. 
893, 234 Ill. 240. 

64. Ky.—Superior Oil Corporation v. 
Alcorn, 47 S.W.2d 973, 978, 242 Ky. 
814, citing Corpus Juris. 

30 C.J. p 581 note 17. 

Right of husband to possession of 
wife’s real property: 

At common law see supra § 22 b. 
Under statutes relating to separate 
property of wife see infra § 280. 
By right of curtesy 

Husband possessing land by virtue 
of right of curtesy, not asserting 
claim of title hostile to wife, did not 
acquire title by adverse possession. 
—Rhodes v. Peery, 19 P.2d 418, 142 
Or. 165. 

65. Mo.—Cross V. Huffman, 217 S. 
W. 520, 280 Mo. 640. 

30 C.J. p 581 note 19. 
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66. U.S.—Bagley v. Forrester, C.C.A 
Ga., 53 F.2d 831. 

67. Mistsike as to validity of deed 
Mistake of husband and wife re¬ 
specting validity of deed from wife 
to husband was not fraud which 
would defeat prescription as result 
of husband’s adverse possession un¬ 
der deed.—Bagley v. Forrester, su¬ 
pra. 

68. N.H.—Adams v. Adams, 113 A 
279, 80 N.H. 80. 

69. Ky.—Green v. Jones, 183 S.W. 
488. 169 Ky. 146. 

30 C.J. p 581 note 23. 

70. Tenn.—Smith v. Cross, 140 S.W. 
1060, 125 Tenn. 159. 

30 C.J. p 581 note 24. 

71. Tenn.—Smith v. Cross, supra 

72. Tenn.—Ferring v. Fleischman, 
Ch.A., 39 S.W. 19. 

73. Mich.—Ward v. Nestell, 71 N.W. 
593, 113 Mich. 185. 

N.C.—^Kornegay v. Price, 100 S.E. 
883, 178 N.C. 441. 

74. Ill.—Meacham v. Bunting, 41 N. 
E. 175, 156 Ill. 586, 47 Am.S.R. 239, 
28 L.R.A. 618. 
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hand’s possession of his deceased wife’s property by 
virtue of his rights as surviving husband is not ad¬ 
verse to her heirs or devisees. 

After conveyance from one spouse to tlie other. 
Where a deed from the wife to the husband is 
void.’® as for noncompliance with statutory require¬ 
ments the subsequent joint occupancy of the land 
bv husband and wife does not constitute adverse 
cossession on the part of the husband; and, as ap¬ 
pears in Adverse Possession § 115 b (1), even after 
her death, if he possesses rights therein as a sur¬ 
viving husband, his continued possession ordinarily 
vill not be adverse to the heirs, although where he 
has no such rights therein it may be held adverse. 
The fact that, in such case, the husband lists the 
land in his own name is not evidence of adverse 
possession, as it is not unusual for a husband to 
list in his own name the land of his wife which is in 
his possession.77 However, a deed from a wife to 
her husband, invalid because of the failure to com¬ 
ply with statutory requirements, may constitute suf¬ 
ficient color of title to enable the husband to obtain 
a title by prescription based on an adverse holding 
thereunder for the requisite period of time.'^*^ Vari¬ 
ous acts of the husband after making a valid deed 
or transfer to the wife have been held not to con¬ 
stitute adverse possession on his part.'^s Where a 
husband conveyed land to his wife by an unrecord¬ 
ed deed, subsequent conveyances of parts of the 
land by him constituted a convenient mode of trans¬ 
fer, the record title being still in him, and did not 
evidence a claim on his part adverse to that of the 
wife in the absence of proof that his action was 
known to her and that she did not assent thereto. 

Title in both spouses. Where husband and wife 


hold title as tenants by entirety,®^ or where they 
hold title as tenants in common, occupy the prem¬ 
ises together, and jointly share in its benefits, it 
cannot be held that the possession of the husband 
during the lifetime of the wife is adverse to her. 
Also where the husband took from part of coten¬ 
ants a conveyance of land in which his wife who 
did not join in the conveyance also had an interest, 
the fact that he managed, improved, rented the land, 
and collected rents did not make his possession hos¬ 
tile or adverse to his wife.*® During coverture, and 
while he remains the head of the family, the hus¬ 
band cannot claim the homestead adversely to the 
wife.*^ Where the husband has the legal, and the 
wife the equitable, title, and both are in posses¬ 
sion to the same extent, the possession of the hus¬ 
band is not adverse to the wife,** or, considered 
from another point of view, she is as fully entitled 
to invoke long and actual possession as he is, and 
consequently he has no advantage.** Where the 
husband has a life estate in the lands of his wife, 
remainder in her, prescription by adverse posses¬ 
sion of another may run against his estate, but not 
against hers.*^ Where both husband and wife are 
life tenants and the husband, after the wife has 
deserted him, occupies the whole property as before, 
making no claim to additional rights and perform¬ 
ing no act hostile to her title except to secure a di¬ 
vorce and remarry, his possession is not adverse. 

Easements. As an easement acquired by prescrip¬ 
tion rests on the fiction of a lost grant, considered 
in Easements § 6, and as the presumption falls if 
legal capacity to make the grant is shown to be ab¬ 
sent, see Easements § 9 b, where the wife, by rea¬ 
son of the disability of coverture, cannot make a 


jie.—^Doherty v. Russell, 101 A. 305, 
116 Me. 269. 

N’^Y.—Berkowitz v. Bro'wn, 23 N. 
T.S. 792. 3 Misc. 1. 

Tenn.—Jenkins v. Jenkins, 11 Tenn, 
App. 142, 144, citing Corpus Juris. 

76. Ky.—Smith v. Hughes, 167 S. 
W.2d 847, 292 Ky. 723 —Howard v. 
Turner, 152 S.W.2d 589, 287 Ky. 
206. 

NC.—Barbee v. Bumpass, 132 S.E. 

275, 191 N.C. 521. 

30 C.J. p 581 note 29. 

Validity of conveyances from wife 
to husband see infra §§ 140—146. 

Belief of husband immaterial 

Husband’s possession of his wife's 
property after deed from her which 
was void because he did not join 
therein was not “adverse possession,” 
notwithstanding his belief that he 
-owned it in fee simple.—Dice v. 
Reese, 21 A.2d 89, 342 Pa. 379. 


77. N.C.—Shermer v. Dobbins, 97 S. 
E. 510, 176 N.C. 547. 

U.S.—Bagley v. Forrester, C.C. 
A.Ga., 53 F.2d 831. 

Knowledge of adverse holding 

Wife consenting to husband taking ] 
possession of property under deed 
which, although void as to her, con¬ 
stituted color of title, was bound to 
know that he was holding adversely. 
_Bagley v. Forrester, supra. 

N.D.—Wehe v. Wehe, 175 N.W. 
366, 44 N.D. 280. 

30 C.J. p 581 note 32. 

8D. Cal.—Bias v. Reed, 145 P. 516, 
169 Cal. 33. 

81. Tenn.— Barnes v. Barnes, 8 S.W. 

2d 481, 157 Tenn. 332. 

After execution of conveyance 

Where husband in possession of 
realty effected a voluntary convey¬ 
ance of an interest and estate in his 
lands to his wife so as to vest in 
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them both an estate as tenants by 
entirety, the wife's interest vested on 
execution and delivery of the deed, 
and the husband’s possession there¬ 
after was not adverse to the wife.— 
Barnes v. Barnes, supra. 

88 . Iowa.—Bader v. Dyer, 77 N.V7. 

469, 106 Iowa 715, 68 Am.S.R. 332. 
Tenn.—Samples v. Samples, 8 Tenn. 
App. 211. 

83. Ill.—Allen v. Allen. 127 N.E. 85. 
292 Ill. 453. 

30 C.J. p 582 note 35. 

84. Miss.—Barner v. Lehr, 199 So 
273, 190 Miss. 77. 

30 C.J. P 582 note 36. 

85. Ill.—Sanford v. Finkle, 112 Ill. 
146. 

03. Ill.—Sanford v. Finkle, supra. 

87. U.S.—Stubblefield v. Menzies, C. 
C.Or., 11 F. 268, 8 Sawy. 4. 

88. Me.— Doherty v. Russell, 101 A. 
305, 116 Me. 269. 
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valid grant to the husband of an easement in her 
lands, he cannot acquire such an easement by ad¬ 
verse and continuous use.89 
Possession as trustee. The possession of the hus¬ 
band as trustee is not adverse to the wife,90 except 
after an open and explicit disclaimer of a holding 
under his wife’s title, brought to the wife’s knowl¬ 
edge;^^ and the mere fact that he obtains a divorce 
will not render his possession adverse.92 

d. Tax Titles and Possession Thereunder 

The acquisition by one spouse of a tax deed to the 
property of the other will not enable him to hold the 
property adversely. 


Where the husband acquires a tax deed to the 
wife’s property, the subsequent joint possession of 
husband and wife does not constitute adverse pos¬ 
session on the part of the husband.93 Where, on 
marriage, the husband is a life tenant, and the wife 
goes into possession under, or with, him, and sub¬ 
sequently acquires a tax deed of the property un¬ 
der circumstances which render it unavailable as col¬ 
or of title made in good faith, her subsequent pos¬ 
session is not and cannot be adverse to the posses¬ 
sion of her husband, nor is her possession hostile 
in its inception, as adverse possession is required to 
be in order to create a title by limitation.94 


G. CONTRACTS WITH THIRD PERSONS 


§ 43. Contracts of Wife 

Except to the extent that a wife’s disability to con¬ 
tract has been removed, a wife is not liable on her con¬ 
tract. With the exception of contracts for necessaries 
and authorized or ratified contracts made by the wife 
as his agent, a husband is not bound by his wife’s con¬ 
tracts. 

The general rule, considered infra § 176, that at 
common law the contracts of a married woman are 
absolutely null and void ab initio is applicable in 
determining the mutual rights and liabilities of hus¬ 
band and wife at common law.^5 a wife paying 
her husband’s debt out of her own funds may have 
the benefit of ‘a contract made by her with the cred¬ 
itor, with the husband’s assent, for the security or 
lien held by the creditor.96 

Liability of wife. Except to the extent that the 
disability of the wife to contract has been removed 


by statute,®*^ a wife is not liable on her contract 
whether such contract is entered into by herself or 
on her behalf by her husband,^^ and equity will not 
enforce the contract against her. 99 As will appear 
infra § 71, under statutes construed to authorize the 
wife to appoint the husband her agent, she is not 
bound by a contract made by him as agent unless 
he is her duly authorized agent and the contract is 
one which she has capacity to enter into as princi¬ 
pal. 

Liability of husband. A husband is not bound 
by the contracts of his wife,^ unless as appears in¬ 
fra § 50, the contract is one for necessaries, or un¬ 
less the fact of her agency for him is shown,2 or 
he is estopped to deny her authority,^ or, as appears 
infra § 66, unless he subsequently ratifies the trans¬ 
action. The general rule applies whether by stat¬ 
ute or otherwise the wife has capacity to contract, 


ZB, Mass.—Graves v. Broughton, 69 
N.E. 1083, 185 Mass. 174. 

90. Ill.—Meacham v. Bunting, 41 N. 
E. 175, 156 Ill. 586, 47 Am.S.R. 
239, 28 L..R.A. 618. 

30 C.J. p 845 note 61. 

91. Mo.—Gordon v. Eans, 4 S.W. 112, 
11 S.W. 64, 370, 97 Mo. 587. 

Pa.—Morrish v. Morrish, 105 A. 83, 
262 Pa. 192. 

92. Ill.—Meacham v. Bunting, 41 N. 
E 175, 156 Ill. 586, 47 Am.S.R. 239, 
28 L..R.A. 618. 

93. Ill.—Biggins v. Dufflcy, 104 N.E. 
180, 262 Ill. 26. 

Ky.—Sandlin v. Baker, 47 S.W. 2d 55, 
242 Ky. 645. 

Power of spouse to acquire valid tax 
title to other’s property see the C. 
J.S. title Taxation § 809, also 30 C. 
J. p 582 notes 44-46, 48, 49, p 845 
note 35, 61 C.J. p 1200 note 5-p 
1201 note 13. 

94. Ill.—Blair v. Johnson, 74 N.E. 
747. 215 Ill. 552. 


95. Mass.—Pierce v. Chace, 108 1 
Mass. 254. 

30 C.J. p 583 note 54. 

Contracts constituting charge on 
wife’s separate estate see infra §§ 
309-311. 

96b Ky.—Kinney v. Wheeler, 10 Ky. 
Op. 40. 

97. N.Y.—Eustaphieve v. Ketchum, 

6 Hun 621. 

Effect of failure to sign acceptance 
Wife, signing contract to sell real¬ 
ty, although not signing acceptance 
of purchaser’s offer, was bound when 
contract was delivered.—Glanbin v. 
Kousin, 229 N.W. 417, 249 Mich. 603. 
Contract independent of agency 
Contract for purchase of food im¬ 
posed reciprocal rights and obliga¬ 
tions on married woman and seller 
unaffected by married woman’s agen¬ 
cy for husband, under evidence not 
requiring finding, as matter of law, 
that she was acting as his agent.— 
Groce v. First Nat. Stores, 167 N.E. 
308, 268 Mass. 210. 
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I 98. Md.—Burton v. Marshall, 4 Gill 
487, 45 Am.D. 171. 

30 C.J. p 583 note 56. 

Agency of husband for wife see in¬ 
fra §§ 68-74. 

99. Md.—Burton v. Marshall, supra. 
30 C.J. p 583 note 57. 

1. Wis.—^Wallace v. Newdale Furni¬ 
ture Co., 205 N.W. 819, 188 Wis. 
205. 

30 C.J. p 583 note 60. 

Covenant not to engage in business 
Covenant, executed by defendant’s 
wife, not to compete with laundry 
business sold within a radius of 
five blocks, was held not binding on 
defendant.—Shapiro v. Balaban, 205 
N.Y.S. 208, 210 App.Div. 47. 

2. Conn.—Brown v. Woodward, 53 A. 
112, 75 Conn. 254. 

30 C.J. p 613 notes 18, 19. 

3. N.Y.—Stevens v. Hush, 176 N.Y.S. 
602. 

Estoppel to deny authority see infra 
§ 66 . 
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as well as at common law 4 
The rule that the husband is not liable on con¬ 
tracts made by the wife is applicable, not only where 
she contracts in her own name and on her own cred¬ 
it and not as agent, express or implied, of the bus- 
hand, ^ but also where she undertakes to make or re- 
<;cind a contract in his name without being author¬ 
ized to do so as his agent and without any ratifica¬ 
tion on his part;6 and the nonliability of the hus¬ 
band on a contract made by his wife without his 
knowledge, consent, or approval and not purporting 
to be made on his behalf or to bind him is not af¬ 
fected by the fact that subsequently he learned of 
the transaction and did not enter a protest.*^ 

Where the wife contracts an indebtedness on her 
own credit, and not as agent of the husband, the 
husband’s mere promise to pay it is of no greater 
dignity than any promise without consideration to 
answer for the debt of anotherin the absence of 
a new and independent consideration, he is not lia¬ 
ble on his promise.^ 


§ 44. Contracts of Husband 

A husband's liability on his contract Is not 
bv his wife's signing or failing to sign; and he is liable 
on contracts made for his benefit in his wife s name^ A 
wife is not liable on a contract made in her name y 
her husband without authority as her agent. 

Contracts made by a wife as agent of her husband 
are considered infra §§ 65-67, and contracts made 
hy a husband as agent of his wife, infra § 68. 

The Imbility of a husband as signer of a contract 
is not affected by the question whether or not his 


wife signed it, or authorized another to sign it for 
her.io Contracts made by a man before marriage 
are not nullified by marriage, but are as enforce¬ 
able as if marriage had not taken place. ^ A hus¬ 
band is liable on his contracts made for his benefit, 
although made in the wife’s name.^^ At common 
law% since the wife is incapable, as a general rule, 
of entering into contracts, the husband will be lia¬ 
ble on contracts made by him in her name as her 
ao-ent,i3 under the doctrine, stated in Agency § 
that an agent is personally liable when he contracts 
for a legally incapacitated or irresponsible princi¬ 
pal ; moreover, he may be held liable on contracts 
made in her name, although by principles of equity 
or by statute she is capable of contracting, in a case 
where he acts without her auLhority.^4 

Liabilitv of wife. A wife is not liable on a con¬ 
tract made in her name by her husband who was 
without authority as her agent and a wife has 
been held not liable, with her husband, for money 
had and received, where it is not shown that she 
had any connection with the transaction.^® A cov¬ 
enant of the husband not to engage in a certain 
business is not binding on the wife where she is a 
stranger to the contract.^*^ A promise by the wife 
to pay for property purchased by her husband can¬ 
not be implied from the circumstance that the prop¬ 
erty ultimately came into her hands,or from the 
fact that several months after its purchase the prop¬ 
erty was claimed by her^^ or even became hers.^o 
A wife is not liable for a debt of her husband for 
work and material for her real estate, in which she 
had no interest when the debt was contracted.^! 


4. Vt— Holmes v. Reynolds, 55 Vt. 
39. 

■30 C.J. P 583 note 63. 

5. Ark.—Mattar v. Wathen, 138 S. 
W. 455, 99 Ark. 329. 

30 C.J. P 583 note 64. 

6. Okl.—Baker v. Witten, 30 P. 491, 

1 Okl. 160. 

30 C.J. P 583 note 65. 

Sale of husband’s property by wife 
see supra § 19. 

7. Tex.—Richburg v. Sherwood, 102 
S.W. 905, 101 Tex. 10, answering 
certified questions, Civ.App., 105 
S.W. 524. 

8 . Wis.—Shuman v. Steinel, 109 N. 
W. 74, 129 Wis. 422, 116 Am.S.R. 
961, 7 ’l.R.A..N.S., 1048, 9 Ann.Cas. 
1064. 

'9. Wis.—Shuman v. Steinel, supra. 

10: Md.—Matthews v. J. B. Colt Co., 
125 A. 840, 145 Md. 667. 

Contract relating to realty 

A husband as owner of real estate 
■may obligate himself by proper con- 
-tract relating to his realty, although 


his wife may decline or refuse to 
sign contract so as to relinquish her 
potential right of dower.—Foley v. 
Givens, 126 S.W.2d 1128, 277 Ky. 584. 

11. Miss.— Smith v. Smith, 8 So.2d 
461. 

12. Pa.—Shields v. Casey, 25 A. 619, 
155 Pa. 253, 35 Am.S.R. 879. 

30 C.J. P 584 note 72. 

Pa.—Teller v. Anathan, 14 Wkly. 
N.C. 191. 

30 C.J. p 584 notes 69, 73. 

14. U.S.—Dodge V. Knowles, D.C., 

5 S.Ct. 1197, 114 U.S. 430, 29 L. 
Ed. 296. 

15. Mass.—Washburn-Crosby Co. v. 

Pedro, 149 N.E. 123, 253 Mass. 460. 
Estoppel; failure to file married wo¬ 
man’s certificate 

Where husband was not wife’s 
agent for purchase of flour, wife was 
not estopped, by statements to sell¬ 
er’s agent that they would not accept 
flour because they did not want to 
use brand named, from canceling con¬ 
tract; and fact that she had not filed 
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married woman’s certificate, pursu¬ 
ant to statute, did not affect her 
rights as against seller.—^Washburn- 
Crosby Co. V. Pedro, supra. 

16. Or.—Johnson v. Hattrem, 275 P. 
913, 129 Or. 32. 

17. N.J.—Fleckenstein Bros. Co. v. 
Pleckenstein, 57 A. 1025, 66 N.J.Eq. 
252. 

18. Me.—Steward v. Church, 79 A. 
11, 108 Me. S3. 

19. Me.—Steward v. Church, supra. 

20. Me.—Steward v. Church, supra. 
Estoppel 

The wife cannot be held liable on 
the ground of estoppel for the pur¬ 
chase price of property which was 
purchased by her husband and which 
afterward came into her possession 
and ownership, where the seller was 
not induced by her conduct to make 
the sale to the husband.—Steward v. 
Church, supra. 

21. Mass.—Barker v. Thayer, 104 N. 
E. 572, 217 Mass. 13. 
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§ 45. Joint Contracts 

At ccmmon law only the husband is liable on a con¬ 
tract made by husband and wife with a third person; 
but under statutes they may jointly enter into contracts 
with third persons to such extent as the statute gives 
the wife contractual powers. 

At common law the husband is alone liable on a 
contract made by husband and wife with a third 
person;-- their joint promise is the promise of,-^ 
and binding on,^*^ the husband alone. Under stat¬ 
utes, however, husband and wife may jointly enter 
into contracts with third persons to such extent as 
the statute may give the wife contractual powers,25 
but only to such extent.26 Statutes relating to con¬ 
tracts between husband and wife, as considered in¬ 
fra § 121, were not intended to, and do not, affect 
contracts between husband and wife and third per¬ 
sons.27 The incapacity of husband and wife to con¬ 
tract with each other is no bar to the validity of 
their joint promise to a third person.^S 

Various instruments executed by husband and 
wife have been construed with respect to their sta¬ 
tus as joint principals,29 obligees,29 or sureties.21 
The husband alone cannot rescind a contract in 


which he and his wife are united as one of the con¬ 
tracting parties ;22 certainly he cannot do so after 
a part performance by the other party entitling hus¬ 
band and wife to full performance for the benefit 
of the wife.23 Payment to a husband under a con¬ 
tract made by him and his wife jointly operates as 
payment to the wife.24 

Both wife and husband, after making a joint con¬ 
tract binding themselves to a certain rule of conduct 
toward particular persons, must see to it that their 
future acts will be such as will do no harm to the 
persons whom their contract safeguards.25 

Where the contract is partly written and partly 
oral, the wife may be held liable with the husband 
for a breach thereof, even though she is not named 
in the written part of the contract.26 

Death of one spouse. The rule that the death of 
a joint promisor leaves the survivor liable for the 
whole debt applies to husband and wife when joint 
debtors.27 Where, under a contract entered into by 
a husband and wife with others, the husband was to 
receive installment payments, the wife, as his sur¬ 
vivor, was held entitled to the installments.^S 


22. Mich.—^Wilmarth v. Buys, 24S 
N.W. 623, 263 Mich. 285, quoting 
Coxpas Juris. 

30 C.J. p 584 note S3. 

Husband’s liability on joint contract 
affecting wife’s separate estate see 
infra § 304. 

Liability of wife’s separate estate on 
contracts jointly with husband see 
infra § 324. 

A hoad ezeented jointly by hus¬ 
band and wife is, at common law, 
binding only on the husband.—^^Vil- 
son V. Fridenberg, 22 Fla. 114—30 
C.J. p 749 note 9S. 

23. Mich.—Wilmarth v. Buys, 248 
N.W. 623, 263 Mich. 285, quoting 
iCorptis Jruds. 

30 C.J. p 584 note 84. 

24. Mich.—Wilmarth v. Buys, supra, 
quoting Corpus Juris. 

N.Y.—Eustaphieve v. Ketchum, 6 
Hun 621. 

25. Vt.—Reed v. Newcomb, 10 A. 
593, 59 Vt. 630. 

30 C.J. p 584 note 86. 

Joint bond 

Mich.—Post v. Shafer, 29 N.W. 519, 
63 Mich 85. 

30 C.J. p 749 note 99. 

26. Miss.—Viser v. Scruggs, 49 

Miss. 705. 

27. N.C.—Jackson v. Beard, 78 S.E. 
6, 162 N.C. 105. 

2S, Mass.—Major v. Holmes, 124 

Mass. 108. 

30 C.J. p 670 note 81. 

Contracts between husband and wife 
see infra §§ 119-130. 

29. Due bill expressing on face in¬ 
dividual liability, but sigmed by hus-i 


band and wife, is joint liability of 
signers.—^Wimmer v. Kendall, 7 Pa. 
Dist. & Co. 668, 20 North Co. 187. 
Notes and mortgages 

(1) Under Burns St. Annot. 1926 
§ 1174, a joint promise by husband 
and wife to pay a mortgage debt is 
jusi as valid and binding, although 
found only in the mortgage itself, 
as it would have been had it been 
expressed in the notes secured by 
the mortgage.—^Noble County Bank 
V. Waterhouse, 163 N.E. 119, 89 Ind. 
App. 94. 

(2) Note signed by husband and 
wife and secured by mortgage exe¬ 
cuted by both IS prima facie valid as 
against husband and sufficient to 
support mortgage foreclosure based 
on husband’s indebtedness alone.— 
Jones V. Griflin, 138 So. 38, 103 Fla. 
745. 

(3) Other notes and mortgages 
construed see 30 C.J. p 584 note 92 
[a]. 

39. Dease 

Where a lease of premises which 
are occupied by husband and wife as 
their homestead and the record title 
of which is in the husband, is ex¬ 
pressly joint in its terms, designat¬ 
ing husband and wife as parties of 
the first part and in the provisions 
for the payment of rentals to them, 
and does not contain any provision 
defining their interests, they will be 
held to be joint obligees, so that pay¬ 
ment to the wife of an installment 
of rent after it is due binds the 
husband, discharges the obligation 
to both husband and wife, and pre¬ 
vents a forfeiture of the lease.— 


Jens-Marie Oil Co. v. Rixse, 178 P 
658, 73 Okl. 93. 

Contract for sale of land 
In determining whether husband 
was a party to a contract to sell 
wife's land, provisions of the con¬ 
tract must be read together; and a 
reasonable construction may be held 
to show the contract to be the joint 
contract of husband and wife.—Ro¬ 
berge V. Town of Troy, 163 A. 770, 
105 Vt. 134. 

31. Replevin bond 

Where in replevin defendant filed 
counter bond with husband and wife 
as sureties, their real estate being by 
entirety, and wife’s signature there¬ 
fore a nullity, it was held that hus¬ 
band’s signature could not qualify, 
he holding title only with his wife, 
and as to him the bond was not void 
but insufficient.—^Peoples Outfitting 
Co. V. Eckenrode, Pa., 31 Luz.L.Reg. 
362. 

32. N.H.—Spencer v. St. Clair, 57 N. 
H. 9. 

33. Ga.—Gilmore v. Johnson, 29 Ga. 
67. 

34. Wis.—In re Nitka's Will, 242 N. 
W. 504, 208 Wis. 181. 

35. Pa.—Kuhns v. Loetzbier, 58 Pa- 
Super. 148. 

36. Iowa.—Thompson v. Brown, 76 
N.W. 819, 106 Iowa 367. 

30 C.J. p 585 note 94. 

37. Vt.—Congdon v. Torrey, 112 A 
202, 95 Vt. 38. 

38. N.T.—Bryce v. Gibbs, 12 N.T.S. 
3d 244, 257 App.Div. 911, reargu¬ 
ment denied In re Hughes’ Estate, 
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I 46 . Husband as Surety for Wife 

rr.ryiftn law a husband cannot, generally, become 
surety ior his wife, but he may do so where statutes 
authorize her to contract as a feme sole. 

M common law. a husband cannot, in general, be- 
'J. a surety for his wife-,39 the merger of the 
two into one legal personality prevents the relation 
of principal and surety between them. 
hou^ever,^been held that a husband, as coaefendant, 
be surety for his wife where she is sued for 
Tdeb? antecedent to the coverture.^i Where a hus¬ 
band becomes surety on the promissory note of his 


wife, he is held liable, even though the '^ifeJs not 

personally bound and where a husband gives a 

bond conditioned for the pajunent of 
o-age on her individual property, the fact that the 
wife is not liable by reason of her coverture con¬ 
stitutes no defense on the part of the husband who 
has become her surety.'*^ 

When the wife, by aid of statutes, is authorized 
to contract as a feme sole, no reason exists w > er 
husband may not be a surety for her; but he does 
not become surety merely because she_ defaults m 
the performance of her own contract. ® 


H. antenuptial liabilities op wife 


g 47 . In General 

a. General rules 

b. Effect of promises and agreements 

c. Defenses available to husband 

a. General Enles 

* At common law a husband is liable during coverture 
At com before marriage; but 

for debts lability has been abolished or 

from her. 

At common law a husband is liable during cov¬ 
erture for debts contracted by his wife before mar¬ 
riage ^6 The husband’s liability at common law is 
not increased by the fact that he received property 
from the wife,^’ nor is it lessened by the fact that 
she possessed at marriage no property at all, or has. 


by antenuptial agreement, secured all her property 
to her separate use."^^ 

Reasons for rule. The liability of the husband is 
not based on the idea that he is a debtor. Some 
courts hold that the rule rests on the ground thau 
by marriage the legal existence of the wife is 
merged in that of the husband.5® Some courts deem 
the liability of the husband for the wife’s antenup¬ 
tial debts to be in consideration, or to follow as a 
consequence, of the common-law rights of the hus¬ 
band to the absolute ownership of the wife’s person¬ 
al property and the use and enjoyment of her real 
property during coverture but other courts re¬ 
ject this as a reason for the rule.®^ The real 
o-round of the husband’s liability is said to be that 
the wife, by her marriage, is entirely deprived of 


U N.T.S.2d 495, 257 App.Div. 1044, 
appeal denied. 

39, N.Y.—McMaster’s Estate, 12 N. 
Y.Civ.Proc. 177. 

Wife as surety for husband see in¬ 
fra § 188. 

40 ^ Y.—McMaster’s Estate, supra. 

4L La.—Shiffi V. Wilson. 3 Mart.N. 
S. 91. 

42. Miss.—McGavock v. Whitfield, 
45 Miss. 452, 

30 C.J. p 585 note 2, 

43. Pa.—Wiffgins* Appeal, 100 Pa. 
155. 

44. Ala,—Hawkins v. King, 153 So. 
2S3, 228 Ala. 199. 

30 C.J. p 5S5 note 5. 

Bond and mortgage given for wife’s 
account 

Where husband and wife executed 
a mortgage accompanied by a bond, 
payment of which was guaranteed 
by both, and the mortgage was giv¬ 
en as collateral security for an ac¬ 
count for work done on property be¬ 
longing to the wife, in which prop¬ 
erty he had no interest and for 
which account he was in no way lia- 
hle, the husband was held a surety 


for his wife.— Brown v. Mason, 66 
N.Y.S. 917, 55 App.Div. 395, affirmed 
N.E. 1115, 170 N.Y. 5S4. 

45. Miss.— Skehan v. Davidson Co., 
145 So. 247, 164 Miss. 518. 

40. N.Y,—Feit v. Holzapfel, 171 N. 

T S 277, 104 Misc. 73. 

Ohio.— Y. & O. Coal Co, v. Paszka, 
152 N.E. 31, 20 Ohio App. 248. 

30 C.J. p 585 note 7. ^ 

Husband's liability for torts of wife 
committed before marriage see in¬ 
fra § 218, 

Joinder of husband and wife m ac¬ 
tions on wife’s antenuptial con¬ 
tracts see infra §§ 399, 410. 
Liability of: 

Community property for antenup¬ 
tial debts of spouses see infra § 

Husband for wife's antenuptial 
debts under community property 
system see infra § 525. 

Wife’s estate for debts contracted 
before marriage see infra § 331. 
What law governs liability for wife’s 
antenuptial debts see supra § 7. 

Xieaso 

Where wife, before marriage, 
leased dwelling at agreed rental, the 
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fact that husband after marriage 
paid rent and occu’pied premises 
jointly with wife vras held not to 
render husband liable for rent. 
Edgar A. Levy Leasing Co. v. Cohen, 
261 N.Y.S. 145, 145 Misc. 810. 

47 . Ark.—Plarrison v. Trader, 27 
Ark. 288. 

iq-,Y.—Feit V. Holzapfel, 171 N.Y.S. 
277, 104 Misc. 73. 

48. Miss.—Cannon v. Grantham, 45 
Miss. 88. 

Isj-.Y.—Berley v. Rampacher, 12 N.Y. 
Super. 183—Feit v. Holzapfel, 171 
N.Y.S. 277, 104 Misc. 73. 

30 C.J. p 586 note 18. 

43. A.rk.—Harrison v. Trader, 27 
Ark. 288. 

Ky._Clark V. Miller, 10 S.W. 27'7, 

88 Ky. 108, 10 Ky.L. 691. 

50- Ohio.—Alexander v. Morgan, *31 
Ohio St. 546. 

30 C.J. p 586 note 8. 

51. Miss.—Cannon v. Grantham, 45 
Miss. 88. 

30 C.J. P 586 note 10. 

52. Ky.—Fultz V. Fox, 9 B.Mon. 499. 
Qj^io.—Alexander v. Morgan, 31 Ohio 

1 St. 546. 
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the use and disposal of her property, and can ac¬ 
quire none by her industry.52 It is also stated that 
the original and true foundation of the rule was not 
the advantage of the creditor,54 or the inability of 
the wife to pay her debts in consequence of her 
property having passed to her husband,55 but rather 
the protection of the wife from imprisonment alone 
for nonpa3"ment of the debt, as such imprisonment 
would place her in a condition altogether dependent 
on the will of the husband; both husband and wife 
were to be imprisoned and thereby a sufficient in¬ 
ducement afforded to cause the husband to pay the 
debt, for their mutual release.56 

Antenuptial acts of zvife in representative capac¬ 
ity. At common law, by marriage with a woman 
who is an executrix or a guardian, the husband be¬ 
comes liable, during coverture, for the sums for 
which she is chargeable but a person who mar¬ 
ries an executrix several years after her accounts 
were closed is not responsible as quasi administra¬ 
tor,nor, after her death, is he liable as husband.^® 

Effect of statutes. Statutes in some jurisdictions 
limit the responsibility of the husband for debts 
contracted or incurred by the wife before marriage 
to the value of the property acquired or received by 
him from her.^O The husband^s liability for the 
wife’s antenuptial contracts is not taken away by 
statutes securing to the wife the right to hold or 
control property and statutes imposing liability 
on the wife’s separate property for her antenuptial 
debts are construed to relieve the husband from ul¬ 
timate liability, as between him and his wife, but 
not to abolish or modify the common-law liability of 
the husband as between him and the creditor.®^ 
However, by statute in some states the husband is 
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expressly released from all liability for the wife’s 
antenuptial debts,and the same result has been 
reached under a statute providing that neither hus¬ 
band nor wife, as such, is answerable for the other’s 
acts;54 further, some statutes, providing that the 
husband shall not be liable for debts contracted by 
the wife in relation to her separate property,65 or 
purporting to bind her only,66 are, although they 
do not expressly refer to debts contracted by the 
wife before marriage, deemed to apply to such debts 
and impliedly to abolish the common-law rule impos¬ 
ing liability on the husband for the antenuptial debts 
of the wife. 

With some exceptions,®^ the statutes modifying 
or abolishing the husband’s liability are not retro¬ 
active, and parties married before the passage of 
the statute are subject to the mutual rights and lia¬ 
bilities in force at the time of marriage.®® 

Necessaries. Ordinarily a husband is not liable 
for necessaries furnished his wife prior to the mar¬ 
riage.®® 

Liability of wife. A woman’s marriage does not 
discharge her from a prenuptial obligation.'^® 

b. Effect of Promises and Agreements 

An agreement between husband and wife respecting 
her antenuptial debts cannot affect his liability to credi¬ 
tors; but a promise by him, founded on a sufficient new 
consideration, to pay such debts is enforceable against 
him or his estate. 

The liability of the husband, at common law, for 
the antenuptial debts of the wife does not arise from 
any express or implied agreement, but is an obliga¬ 
tion imposed on him by a fixed rule of law.'^i It 
follows that any agreement between them before 


53. Ark.—Harrison v. Trader, 27 
Ark. 2S8. 

54. Ky.—Fultz v. Fox, 9 B.Mon. 499. 

55. Ky.—Fultz V. Fox, supra. 

56. Ky.—Fultz v. Fox, supra. 

57. Ark.—Ferguson v. Collins, 8 
Ark. 241. 

30 C.J. p 586 note 19. 

58. Ky.—Phillips v. Richardson, 4 
J.J.Marsh. 212. 

53. Ky.—Phillips v. Richardson, su¬ 
pra. 

63. Mo.—Ahmann v. Kemper, 119 S. 
W.2d 256, 342 Mo. 944. 

30 C.J. p 586 note 24. 

61. Ohio.—Y. & O. Coal Co. v. Pasz- 
ka, 152 N.E. 31, 20 Ohio App. 248. 

30 C.J. p '5S6 note 25. 

62. Ohio.—^Alexander v. Morgan, 31 
Ohio St. 546. 

63. Ark.—^Hunt v. State, 79 S.W. 


769, 72 Ark. 241, 105 Am.S.R. 34, 
21 Ann.Cas. 33. 

30 C.J. p 587 note 27. 

64. Ohio.—T. & O. Coal Co. v. Pasz- 
ka, 152 IsT.E. 31, 20 Ohio App. 248. 

Application of debts due husband 
Under such a statute, debtor of 
husband cannot apply debts due hus¬ 
band to payment of antenuptial 
debts of wife.—T. & O. Coal Co. v. 
Paszka, supra. 

65. Mich.—Smith v. Martin, 82 N.W. 
662, 124 Mich. 34. 

66. Iowa.—Reunecker v. Scott, 4 
Greene 185. 

67. Ky.—Fultz v. Fox, 9 B.Mon. 499. 

68. Ga.—Bryan v. Doolittle, 38 Ga. 
255. 

30 C.J. p 587 note 31. 

69. N.Y.—^Hacker v. Anonymous, 
299 N.Y.S. 460, 163 Misc. 832— 
Levy Leasing Co. Inc., v. Cohen, 
261 N.Y.S. 145, 145 Misc. 810. 
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' Liability of husband for necessaries 
generally see infra § 50. 

70. Ga.—First Nat. Bank of Com¬ 
merce, Ga V. Simmons, 173 S.R 
241, 48 GaApp. 728. 

Miss.—Cannon v. Grantham, 45 Miss. 

88 . 

Wis.—Becker v. Noegel, 160 N.W. 
1055, 165 Wis. 73. 

Antenuptial contracts of wife see in¬ 
fra § 191. 

Liability on death of husband see in¬ 
fra § 49. 

Married woman’s execution of re¬ 
newal note as surety was held not to 
discharge her from original prenup¬ 
tial suretyship obligation on original 
note which was renewed after mar¬ 
riage for lesser amount at same in¬ 
terest for extended period.—First 
Nat. Bank of Commerce, Ga. v. Sim¬ 
mons, 173 S.E. 241, 48 Ga.App. 728. 

71. Miss.—^Waul V. Kirkman, 21 
Miss. 599. 

Va.—Coles v. Hurt, 75 Va. 380. 
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^orriaee or during coverture, that the husband shall 
nTbe liile for such debts is of no effect as against 

. persons such a contract cannot bind the 
Sfe s creditors against their ^vill, but they may give 
ffpct to it if they elect to do so,'^* and, if such elec¬ 
tion is made, the creditor must abide by it and can¬ 
not thereafter hold the husband and his propertj h- 

able.'^'^ 

The husband may enter into a special contract 
^■ith the creditor relative to the wife’s antenuptial 
debtsJ* An express promise by the husband, found¬ 
ed on a sufficient consideration, to pay the antenup¬ 
tial debts of the wife may be enforced against him 
or his estate,76 even after the common-law liability 
which would exist in the absence of such an agree¬ 
ment is at an end by reason of the temmation of 
coverture by the death of the husband’’ or wife; 
but in the absence of a new consideration the prom¬ 
ise of a husband to pay the debt of the wife is not 
enforceable because of the want of consideration. 

c. Defenses Available to Husband 

A husband, liable at common law for his wife’s ante- 
*• I rfehts is entitled to whatever defenses she coul 
nuptial debts, IS t ^ limitations or 

rdisThfrae i^ hTnUptcy, but not his infancy. 

Under the common-law rule of liability, the hus¬ 
band is liable for only such claims against ® 

dum sola as would be enforceable against her 
ie were a feme sole,80 and is entitled to whatever 
defenses she could have made.61 
Infancy. Where the wife was an infant at the 
,in/of Ltracfeg the .Uefed <i* 
her general incapacity, and thus be Jinbh, as s 
was, only for her necessaries-,82 but the I'ability^o 
the husband is not affected by his own infancy. 

The statute of Imitations may also be pleaded in 
bar by the husband.*^ The promise of the husband 
during coverture to pay the debt of the wife dum 


72. Mo.— Obermayer v. Greenleaf, 
42 Mo. 304. 

30 C.J. 5S7 note 38. 

73. Va.—Coles v. Hurt, 75 Va. 380. 

74. Va.—Coles v. Hurt, supra. 

Promise as affecting running of stat¬ 
ute of limitations see infra subdi¬ 
vision c of this section. 

75. Ohio.— Wilson v. Wilson, 30 
Ohio St. 365. 

76. Mo.—West v. West, 75 Mo. 204. 

Pa.—Beach v. Lee, 2 Dali. 257, 1 L. 

Ed. 371, 


77. Mo.—West v. West, 75 Mo. 204. 
Effect of termination of coverture 
generally see infra § 49. 

78L Pa.—^Beach v. Lee, 2 Dali. 257, 
1 L.Ed. 371. 


sola is not in law the promise of the wife, and vnU 
not take the demand out of the °P^f 
ute of limitations,86 nor will an acknowlea^ 
part payment of an antenuptial debt by a ^^er 
marriage, not authorized or ratified by the husband, 
“ot Li- avail apius. her or he, hu.ha.d, s»ce 
during coverture the wife is incapable o ma'ing 
a promise in law, express or implied. 

Bankruptcy of husband. A discharge in^ bank¬ 
ruptcy releases the husband from his obliptions in 
connection with his wife’s antenuptial debts; but 
there is authority to the effect that it does not at- 
fect the liability of the wife,88 or, at least, that it 
merely suspends the remedy against her during cov- 
erture.88 In equity, however, the property of a 
married woman may be held liable, after the hus¬ 
band’s discharge in bankruptcy, for debts contracted 
before her marriage.®® 

§ 48. Liability of Second or Subsequent Hus- 
band 

controlling statute has a different effect. 

Where a woman who has been deserted by her 

first husband is divorced and remarries, her second 

Sand may he held jointly liable her f^r ^on- 
tracts made by her after such desertion.^! Houev 
er a second husband is not liable in an action 
against him and his wife on a judgment recovered 
a-ainst her during her former marriap. on deb s 
SnSeted by her for the benefit of her separate 
business and estate, and for her own use, where a 
statute of the state expressly 

from all liability for such separate debts of the 

wife.®2 

§ 49. Effect of Termination of Coverture 

With some qualifications, the general rule Is that the 

85. Ala.— Moore v. Leseur, IS Ala. 
606. 

30 C.J. p 588 note 66. 

86. S.C.—Axon v. Blakely, 13 S.C.L. 
6, 13 Am.D. 697. 

30 C.J. p 588 note 67. 

87. N.Y.—Vanderheyden v. Mallory, 
1 N.Y. 452, reversing 3 Barb.Ch. 
0 . 

88. Me.— Hamlin v. Bridge, 24 Me. 
145. 

39^ N.T._^Vanderheyden v. Mallory, 

1 N.Y. 452. 

90. Me.— Hamlin v. Bridge, 24 Me. 
145. 

91. Ill. — ^Prescott v. Fisher, '22 IlL 
390. 

92. Ark.— Gill v. Kayser, J9 S.W. 
I 981, 60 Ark. 266. 


79 . vt.—Cole V. Shurtleff, 41 "Vt. 
311, 98 Am.D. 587.^ 

30 C.J. p 587 note 45. 

80. Mass.— Pitkin v. Thompson, 13 
Pick. 64. 

30 C.J. P 588 note 60. 

81. Ga.— Nicholson v. Wilborn, 13 
Ga. 467. 

30 C.J. P 588 note 61. 

sa. Vt—Cole V. Seeley, 25 Vt. 220, 
60 Am.D. 258. 

30 C.J. P 5S8 note 62. 

83. Mass.— Butler v. Breck, 7 Mete. 
164, 39 Am.D. 768. 

30 C.J. p 588 note 63. 

84. Ala.—Moore v. Leseur, 18 Ala. 
606. 
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common-law liability of a husband for his wife's ante¬ 
nuptial liabilities exists only during coverture, and 
ceases on her death. If she survives him, and no judg¬ 
ment was rendered during his lifetime, she is liable as 
before the marriage. 

With some qualifications which will appear, the 
general rule is that the common-law liability of the 
husband for the antenuptial liabilities of the wife, 
exists only during coverture ceases on the 

death of the wife,94 provided no judgment has been 
recovered against the husband during the lifetime 
of the wife,95 and provided, as discussed supra § 
47 b, he has not expressly promised, on a sufficient 
consideration, to pay her debts. The rule applies 
even though the husband received property by the 
marriage.96 Where, however, after the death of 
his wife, the husband voluntarily submits to judg¬ 
ment, as by default, in an action brought against 
him for her antenuptial debts, he cannot maintain 
an action against her estate for reimbursement 


41 C.J.S. 

and the deceased wife’s unreduced choses in action 
remaining in the husband’s hands as administrator 
jure mariti are liable, to their full amount, for the 
wife’s antenuptial debts, and may be reached by her 

creditors.98 

Where the wife survives him, and no judgment 
has been rendered during the lifetime of the hus¬ 
band, she is liable as before the marriage,99 and no 
liability exists against the estate of the deceased 
husband,^ unless as discussed supra § 47 b, he ex¬ 
pressly promised, on a sufficient consideration, to 
pay. 

Effect of divorce. Under the divorce laws of at 
least one state, it has been held that a husband’s 
liability for the wife’s antenuptial debts is not re¬ 
lieved by a divorce a vinculo, as in the case of the 
dissolution of the marriage relation by death,2 but 
in other states it is held that the husband’s liability 
is terminated by divorce.^ 


I. NECESSARIES AND FAMILY EXPENSES 


§ 50. Liability of Husband in General 

a. General rules 

b. Basis of wife’s right to pledge hus¬ 

band’s credit 

c. Effect of statutes 

d. To and for whom liability exists 

a. G-eneral Rules 

The general rule is that a husband is primarily liable 


for necessaries furnished his wife; but where he has 
made adequate provision for necessaries, he is not liable 
for goods purchased by her and falling within the general 
description of necessaries. 

Coupled with the duty of a husband to support 
his wife, considered supra § 15, is his liability for 
necessaries furnished her.4 As sometimes stated, 
the husband is primarily responsible for necessaries 
furnished the wife.^ 


93. Miss —Cannon v. Grantham, 45 
Miss. 8S- 

30 C.J. p 5S7 note 46. 

04. N.Y.—Feit V. Holzapfel, 171 ISr.T. 

S. 277, 104 Misc. 73. 

30 C.J. p 5S7 note 47. 

Same mle in egnity as in law 
Ky.—Morrow v. Whitesides, 10 B. 
Mon. 411. 

95. Ga.—Nicholson v. Wilborn, 13 
Ga. '467. 

30 C.J. p 5S8 note 48. 

93. N.Y.—Barnes v. Underwood, 47 
N.Y. 351, reversing- 3 Lans. 526— 
Feit V. Holzapfel, 171 N.Y.S. 277, 
104 Misc. 73. 

Ohio.—Hina v. Rath, 9 Ohio Dec. 

(Reprint) 5S6, 15 Cinc.D.Bul. 1S3. 
97. Mass.—^Warren v. Jennison, 6 
Gray 559—^Warren v. Williams, 10 
Cush. 79. 

93. N.Y.—Feit v. Holzapfel, 171 N. 

Y.S. 277, 104 Misc. 73. 

30 C.J. p 5S8 note 54. 

99. N.T.—^Vanderheyden v. Mallory, 
1 N.Y. 452, reversing 3 Barb.Ch. 
452. 

30 C.J. p 5SS note 55. 

1. N.C.—Cureton v. Moore, 55 N.C. 
204. 

30 C.J. p 588 note 56. 


2. Tenn.—^Allen v. McCullough, '2 
Heisk. 174, 5 Am.R. 27. 

3. Ark.—Ferguson v. Collins, 8 Ark. 
241. 

Ohio.—^Wilson v. Wilson, '30 Ohio St. 
365. 

4. U.S,—Hill V. Commissioner of In¬ 
ternal Revenue, C.C.A., 88 F.2d 941. 

Ala.—McMillan v. Fabretta, 163 So. 
793, 231 Ala. 188. 

Conn,—Baledes v. Greenbaum, 151 A. 
333, 112 Conn. 64. 

Ill—Abrams v. Traster, 244 IlLApp. 
533. 

lud.—Allen v. Selig Dry Goods Co., 
165 N.E. 338, 90 Ind.App. 290. 

Ky.—^Atkins v. Atkins' Adm'r, 262 S. 

W. 268, 203 Ky. 291. 

Mass.—Fisher v. Drew, 141 N.E. 875, 
247 Mass. 178, 30 A.L R. 798. 

Mich.—Moran v. Le Blanc's Estate, 
239 N.W. 321, 256 Mich. 189. 

Mo.—Pfenninger v. Brevard, App., 
129 S.W.2d 924—Reynolds v. Rice, 
27 S.W.2d 1059, 224 Mo.App. 972. 
N.J.—Gruenberg v. Douglas, 193 A. 
176, 118 N.J.Daw 398—Hodgson v. 
Harris, 149 A. 830, 8 N.J.Misc. 188. 
N.Y.—In re Koretzky’s Estate, '40 N. 
Y.S.2d 928, ISO Misc. 108—Malakoff 
V. Frye, 284 N.Y.S. 22, 158 Misc. 
171—Moll V. Greer, 269 N.Y.S. 660, 
150 Misc. 10—Ryon v. John Wana- 
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maker, New York, Inc., 190 N.Y.S. 
250, 116 Misc. 91, affirmed 194 X. 
Y.S. 977, 202 App.Div. 848, affirmed 
139 N.E. 728, 235 N.Y. 545. 

Pa.—Moore v. Copley, 30 A. 829, 165 
Pa. 294, 44 Am.S.R. 664—Clark v. 
Clark, 17 Pa.Dist. & Co. 500. 

30 C.J. p 589 note 76. 

Effect of wife’s being feme sole trad¬ 
er see infra § 209. 

Liability for necessaries and family 
expenses under community prop¬ 
erty system see infra § 518. 
Necessaries furnished wife before 
marriage see supra § 47. 

What law governs see supra § 7. 
Wife's power to contract for neces¬ 
saries see infra § 1S3. 

Time necessaries provided 

(1) “A husband ... is liable 

for all necessaries provided for 
• • . [his wife] during her life¬ 

time."—Grasser v. Anderson, 273 N. 
W. 63, 67, 224 Wis. 654. 

(2) "[The common-law] rule ap¬ 
plies not only to necessaries provid¬ 
ed for her during her lifetime, but 
extends beyond life."—In re Phallen’s 
Estate, 222 N.W. 218, 219, 197 ^Vis. 
336. 

(3) Funeral expenses see infra § 
61. 

5, Ga.—^Harris v* Berry, 174 S.E. 



HUSBAND AND WIFE 


41 C.J.S. 

Where the husband fails, refuses, or neglects to 
supply the wife with suitable necessaries, she may, 
while cohabiting with him, bind him by her con¬ 
tracts with third persons for such necessaries,® and 
pledge his credit therefor;"^ and in such circum¬ 
stances he is liable even though the necessaries were 
furnished against his will or over his protest or 
objection,® or without his knowledge or consent,® 
and whether or not the person furnishing the sup¬ 
port is aware of the circumstances giving rise to the 
liability.^® 
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General groimd of liability. Apart from cases 
where the husband has made the wife his agent in 
fact to act for him, whether in the purchase of nec¬ 
essaries or other matters, or has ratified her acts 
done as his purported agent, as considered infra §§ 
65-67, the ground of the liability of the husband for 
necessaries furnished the wife is his neglect, fail¬ 
ure, or refusal to perform his legal duty, arising 
from the marriage relation, to supply his wife with 
necessaries, and the consequent necessity that they 
be furnished her by other persons his liability is 


813, 4S Ga.App. 235—Yellow Cab 
Co. of Atlanta v. Lampkm, 150 S. 
E. 435, 40 Ga.App. 553—Wrights- 
ville & T. R. Co. V. Vaughan, 71 
5.E. 6^U, 9 Ga.App. 371. 

Kan.— Frisby v. Hladky, 31 P.2d 
1001, 139 Kan, 517. 

Ky—Fidelity and Casualty Co. of 
Ke'V York v. Downey, 143 S.W.2d 
S69. 2S4 Ky. 72. 

Minn.—County of Brown v. Siebert, 
220 N.W. 156, 175 Minn. 39. 
Mont.— McQuay v. McQuay, 284 P. 
532, 86 Mont. 535. 

X.Y.—In re Wickin.gs’ Estate, 294 N. 

Y.S. 598, 162 Misc. 357. 

Ohio.—Higbee Co. v. Crum, 160 N.E. 

855, 27 Ohio App. 107. 

Pa.—Fulcomer v. Pennsylvania R. 
Co, 14 A.2d 593, 141 Pa.Super. 264 
—Dublino v. Natale, 179 A. 821, 118 
PaSaper. 301—In re McGinnis’ Es¬ 
tate, 167 A. 616, 109 Pa.Super. 248 
—Boggs & Buhl V. Kamons, 167 A. 
373, 109 Pa.Super. 487—McCreery 
V. Scully, 67 Pa. Super. 524— 
Charles H. Bear & Co. v. Zech, 12 
Pa.Dist. & Co, 788, 42 York Leg. 
Rec. 201. 

30 C.J. p 5S9 note 77, 

Liability of: 

Wife see infra § 63. 

Wife’s separate estate see infra 
§§ 335-340. 

Primary liability for: 

Funeral expenses see infra § 61. 
Medical services see infra § 60. 

Eusband, and not estate of wife, 
is primarily liable. 

Ga.—Arnold v. Brown, 155 S.E. 532, 
42 Ga.App. 22S, 

Iowa.—Griffiths v. Smith, 183 N.W. 
600, 191 Iowa 862. 

Mo.—Pfenninger v. Brevard, App., 
129 S.W.2d 924, 926. 

Advancement by third person 
In view of Civ.Code 1910 § 5513, 
where person advancing money to 
husband for wife's funeral expenses 
was brother of dead wife, advance¬ 
ment, if voluntary and without re- 
Quest, is inferably a gift, but, where 
It was made at husband’s request, 
without express promise to repay, 
implied promise to pay is inferable.— 
Lovett V. Allen, 129 S.E. 897, 34 Ga. 
App. 385, 

6. Ala,—McMillan v. Pabretta, 163 


So. 793, 795, 231 Ala. 188, citing 
Corpus Juris. 

Miss.—Skehan v. Davidson Co., 145 
So. 247, 164 Miss. 518. 

Mo.—Reynolds v. Rice, 27 S.W.2d 
1059, 224 Mo.App. 972. 

Mont.—McQuay v. McQuay, 2S4 P. 
532, 533, S6 Mont. 535, citing Cor¬ 
pus Juris. 

Neb.—Acton v. Schoenauer, 236 N.W. 
140, 121 Neb. 62. 

W.Va.—Hinton Department Co. v. 

Lilly, 141 S.E. 629, 105 W.Va. 126. 
30 C.J. p 589 note 78. 

Power of wife to bind husband for 
necessaries after separation see in¬ 
fra § 52. 

Gt)Od faith 

“The husband, who omits or refus¬ 
es to furnish necessaries to his wife, 
IS liable to one who in good faith 
and not [officiously or] as an inter- 
j meddler furnishes them.”—Carr v. 
Anderson, 191 N.W. 407, 154 Minn.! 
162, 26 A,L.R. 557. 

7- Mich.—Annis v. Manthey, 208 N. 

W. 453, 234 Mich. 3*47. 

M.J—Kodgson v. Harris, 149 A. 830, 

8 N.J.Misc. 188. 

NT—Moll v. Greer, 269 N.Y.S. 660, 
150 Misc. 10—Edgar A. Levy Leas¬ 
ing Co. V. Cohen, 261 N.Y.S. 145, 
145 Misc. 810—McDermott v. 

Books, 217 N.Y.S. 181, 12S Misc. 17, 
affirmed 218 N.Y.S. 809, 218 App. 
Div. 849. 

Pa.—Department of Public Assist¬ 
ance V. Hurlbutt, 39 Pa.Dist. & Co. 
466. 

30 CJ. p 589 note 78. 

Wliere husband’s credit is not 
pledged by the wife, he is not liable 
in law or equity; so, a son advanc¬ 
ing funds to effect mother’s cure 
cannot recover from her husband in 
absence of mother’s pledge of hus¬ 
band’s credit.—^Asche v. Wakeley, 
163 A. 278, 112 N.J.Eq. 60. 

8 . Ala.—McMillan v. Fabretta, 163 
So. 793, 795, 231 Ala. 188, citing 
Corpus Juris. 

Colo.—Stokes V. Dollard, 29 P.2d 706, 
707, 94 Colo. 206, citing Corpus Ju¬ 
ris. 

Mont.—McQuay v. McQuay, 284 P. 

532, 86 Mont. 535. 

30 C.J. p 589 note 79. 


Effect of notice not to give credit to 
wife see infra § 55. 

Medical services rendered over hus¬ 
band’s objection see infra § 60. 
“It IS unimportant that the hus¬ 
band, who does not furnish the nec¬ 
essary, does not want it furnished, 
or forbids its furnishing, or declares 
in advance that he will not -pay. 
The law imposes the obligation, and 
enforces it by a contract remedy.”— 
Carr v. Anderson, 191 N.W. 407, 154 
Minn. 162, 26 A.L.R. 557. 

9. Mo.—Pfenninger v. Brevard, 
App., 129 S.W.2d 924—Reynolds v. 
Rice, 27 S.W.2d 1059, 224 Mo.App. 
972. 

Pa.—Moore v. Copley, 30 A. 829, 165 
Pa. 294. 44 Am.S.R. 664. 

10. Mass.—Fisher v. Drew, 141 N.E. 
875, 247 Mass. 178, 30 A.L.R. 798. 

11. Ala.—McMillan v. Pabretta, 163 
So. 793, 795, 231 Ala. 1S8, citing 
Corpus Juris. 

Miss.—Skehan v. Davidson Co., 145 
So. 247, 164 Miss. 518. 

Mont.—McQuay v. McQuay, 284 P. 
532, 86 Mont. 535. 

Neb.—Acton v. Schoenauer, 236 N.W. 
140, 121 Neb. 62. 

N.J.—Wanamaker v. XTlizio, 130 A. 
555, 556, 102 N.J.Law 166, citing 
Corpus Juris. 

N.Y.—Edgar A. Levy Leasing Co. v. 
Cohen, 261 N.Y.S. 145, 145 Misc. 
810. 

Tex.—La Mode Ready to Wear, Inc., 
V. Wallace, Civ. App., 52 S.W.2d 
276. 

30 C.J. p 590 note 82. 

Basis of wife’s right to pledge hus¬ 
band’s credit see infra subdivision 
b of this section. 

Effect of discoutinuauce of marriage 
relation 

“The responsibility of a husband 
for the necessaries furnished to his 
wife rests upon the relationship of 
husband and wife. While that re¬ 
lationship continues, the responsi¬ 
bility continues, and, when that re¬ 
lationship ends, the responsibility 
ends.’'—Krieger v. Krieger, 296 N.Y. 
S. 261, 263, 162 Misc. 930. 
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not based on a contract, express or implied, but is 
an obligation imposed by law.i2 

The rule as to a husband’s liability for necessaries 
furnished his wife is subject to certain limitations.^^ 
He is not ipso facto liable for all necessaries that 
may be furnished the wife,^^ and he is not uncon¬ 
ditionally liable for such necessaries nor is he 
bound without reference to any duty or obligation 
on his part.^® Thus he is not liable for the price 
of goods which are within the general description 
of necessaries and which have been purchased by 
the wife, where he has performed his duty of fur¬ 
nishing necessaries, either by personally supplying 
them or by providing the wife with sufficient means 
to purchase them, and has not previously authorized 
or subsequently ratified the purchase in question. In 
such case there is no necessity entitling the wife to 
pledge the husband’s credit and, as considered 
infra § 52, this rule is applicable not only during co¬ 
habitation, but also after a separation. However, 
the rule contemplates an actual performance by the 
husband of his duty; he is not relieved from liabil¬ 
ity by an unperformed promise, such as an unpaid 
allowance.^ ^ 

It has been said that one seeking to hold the hus¬ 
band liable must show affirmatively the special cir¬ 
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cumstances fixing such liability but where the 
husband and wife are living together, parties deal¬ 
ing with the wife for necessaries are entitled to as¬ 
sume that the proposed contract is on the husband’s 
obligation alone.20 Where the husband makes suit¬ 
able provision for the wife, a tradesman who sup¬ 
plies her with necessaries without the husband’s 
knowledge does so at his own risk,2i at least where 
the tradesman is dealing with the wife for the first 
time.22 Where the tradesman is able to prove on 
the trial that the wife had implied authority to 
pledge her husband’s credit by reason of his failure 
to supply her with necessaries, the fact that at the 
time of supplying the necessaries the tradesman had 
no knowledge of the circumstances of the husband 
or the necessities of the wife is immaterial.23 
liability of the husband for necessaries furnished 
the wife is not affected by his mere refusal to pay 
a bill presented therefor,24 or by her promise, not 
based on a valuable consideration, to reimburse him 
for his expenditures.25 

Effect of wife's possession of property. Accord¬ 
ing to a number of authorities, the husband’s liabil¬ 
ity for the wife’s necessaries is not dependent on the 
fact that she has no property of her own, and he is 
equally liable even though she may have a separate 
estate or income ;26 but, as discussed infra § 52, 


12. Neb.—Acton v. Schoenauer, 236 
N.W. 140, 121 Neb. 62. 

“The law raises on the part of the 
husband an implied promise to pay.” 
—Clark V. Clark, 17 Pa.Dist. «& Co. 
’500, 502. 

Quasi contract 

“There was no true contract based 
on agreement—not an express one 
nor one implied in fact. . , . 

[The husband] was liable on a quasi 
contractual obligation raised or im¬ 
posed by the law, called so because, 
as a matter of legal history, the 
remedy took the contract form 
. though there was not a 
true contract resting on agreement.” 
—Carr v. Anderson, 191 N.W. 407, 
154 Minn. 162, 26 A.L.R. 557. 

13. Ala.—McMillan v. Fabretta, 163 
So. 793, 231 Ala. 188. 

14. Ala.—McMillan v. Fabretta, 163 
So. 793, 795, 231 Ala. 188, quoting 
Corpus Juris. 

Wis.—Eder v. Grifka, 136 N.W. 154, 
149 Wis. 606. 

15. Ohio.—Tille v. Finley, 186 N.E. 
448, 126 Ohio St. 578. 

13. Va.—Mihalcoe v. Holub, 107 S. 
E. 704, 130 Va. 425. 

17. Ala.—McMillan v. Fabretta, 163 
So. 793, 795, 231 Ala. 188, quoting 
Corpus Juris. 

D.C.—Saks V. Huddleston, 36 F.2d 
537, 59 App.D.C. 133. 


Hawaii.—^Wilson v. Hopper, 34 Ha¬ 
waii 423. 

Ind.—Allen v. Selig Dry Goods Co., 
165 N.E, 338, 90 Ind.App. 290. 

Miss.—Skehan v. Davidson Co., 145 
So. 247, 164 Miss. 518. 

N.T.—Frederick Loeser & Co. v. Dia¬ 
mond, 226 N.Y.S. 688, 222 App.Div. 
837—Krieger v. Krieger, 296 N.Y. 
S. 261, 162 Misc. 930—C. Ludwig 
Baumann & Co., Brooklyn v. Bur- 
man, 278 N.Y.S. 80, 155 Misc. '3U-— 
Jackson v. Frey, 248 N.Y.S. 669, 
139 Misc. 92—Kalb v. Anderson, 11 
N.Y.S.2d 711. 

Pa,—Jones v. Markley, 92 Pa.Super. 
348. 

30 C.J. p 590 note 85. 

Effect of judicial order or decree for 
wife’s maintenance see infra § 51 
c. 

However, the fact that a husband 
had given his wife money sufficient 
to provide adequately for her com¬ 
fortable support has been held not a 
defense to an action for care, board, 
room, and nursing furnished the wife 
under circumstances justifying ex¬ 
pectation of payment from the hus¬ 
band.—^Hall V. Fletcher, 130 A. 685, 
99 Vt. 199. 

18. Mo.—Harshaw v, Merryman, 18 
Mo. 106. 

30 C.J. p 590 note 88. 

19. N.Y.—Lanyon’s Detective Agen¬ 
cy V. Cochrane, 199 N.Y.S. 482. 
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20. N.Y.—Stevens v. Hush, 176 N.Y. 
S. 602, 107 Misc. 353. 

21. Mich.—Clark v. Cox, 32 Mich, 
204. 

30 C.J. p 590 note 90. 

22. N.J.—McCreery v. Martin, 87 A 
433, 84 N.J.Law 626, 47 L.R.A.,N.S., 
279, Ann.Cas.l915A 1. 

23. Mass.—^Eames v. Sweetser, 101 
Mass. 78. 

24. N.H.—^Walker v. Laighton, 31 N. 
H. 111. 

25. N.Y.—In re Koretzky’s Estate, 
40 N.Y.S.2d 928, 180 Misc. 108. 

20. U.S.—Hill V. Commissioner of 
Internal Revenue, C.C.A., 88 F.2d 
941. 

Ala.—McMillan v. Fabretta, 163 So. 
793, 795, 231 Ala. 188, citing Cor¬ 
pus Juris. 

Mo.—Reynolds v. Rice, 27 S.W.2d 
1059, 224 Mo.App. 972. 

Pa.—In re Werkheiser’s Estate, 27 
North.Co. 204. 

30 C.J. p 591 note 95. 

But it has been said a husband is 
bound to supply absolute necessities 
to his wife “especially if she has no 
property or estate of her own and is 
unable to supply such necessaries 
herself.”—^Audrain County v. Muir, 
249 S.W. 383, 386, 297 Mo. 499. 
Effect on liability for funeral ex¬ 
penses see infra § 61. 

Effect of statutes as to acquisition 
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there is some opposition to this view where there 
has been a separation. 

Effect of wife’s liability or capacity to contract. 
The husband’s liability is not dependent on the 
wfe's incapacity to contract and notwithstanding 
her liability where she has the power to ^md her- 
Lf considered infra § 63, the husband may stdl be 
liable either to the seller^S or. as considered infra 
subdivision d of this section, to the wife who has 
been compelled to pay for the necessaries. 

b. Basis of Wife’s Bight to Pledge Husband’s 
Credit 

A wife's right to pledge her husband's credit for 
ar««aries where he fails to supply them, is generally 
rmed to bTfounded on the doctrine of her implied 
aoency Where a wife, living with her husband, pur- 
chMw'family necessaries, there is a rebuttable presump- 
«„“?hat she does so as his agent and with h.s authori- 
zation and consent. 

The right of the wife to pledge the husbands 
credit for necessaries, when not supplied by him, 
arises out of the marriage relation,29 and is gener¬ 
ally deemed to be founded on the doctrine of the 
wife’s implied agency.^O The agency of the wife is 
cometimes designated as an agency of necessity, 
or an enforced agency ;32 also, the agency is said 
to be one implied in, or created by, law.33 The hus¬ 
band is said to be estopped from disputing it by rea¬ 
son of his misconduct in failing to perform his le¬ 
gal obligation;®* and the wife’s authority to pledge 
his credit may result from conduct of the husband 


leading the tradesman to believe that she had such 
authority.®® 

The characterization of the wife as an agent of 
the husband for the purpose of pledging credit 
for necessaries is inappropriate and misleading. 
Accurately speaking, the “agency in law’’ or _ agen¬ 
cy of necessity’’ spoken of by the courts m this 
connection is not referable to the law of agency. 
The liability of the husband is not dependent on any 
authority conferred by him;®® it may exist even 
though an agency in fact is wholly disproved by the 
evidence.®® ITie authority of the wife to purchase 
necessaries on her husband’s credit, as well as the 
liability of the husband therefor, need not be based 
on any theory of agency, express or implied.* It 
results from the duty to furnish necessaries imposed 
on the husband by law, as an incident of the mar¬ 
riage relation, and his failure or refusal to perform 
the duty; it is an authority to do for the husband 
what law and duty require him to do and which he 
neglects or refuses to do for himself. 

Actual living together is not essential to mvest 
the wife with authority to purchase necessaries on 
her husband’s credit.*® 

Presnmptions. It is doubtful if there is any pre¬ 
sumption of agency on the part of the wife to pledge 
her husband’s credit for necessaries, arising from 
the marriage contract alone, and independent of the 
conjugal relation and cohabitation ;*® if there is 
such a presumption it is rebuttable, and may be dis- 


of separate estate see infra sub¬ 
division c of this section. 

27. 4 . 1 a.—McMillan v. Fabretta, 163 
So. 793, 231 Ala. ISS—Ponder v. 
Morns, 44 So. 651, 152 Ala. 531, 

Effect of statute see infra subdivi¬ 
sion c of this section. 

28. Tex.— :McKee v. Popular Dry 
Goods Co., Civ.App., 240 S.W. 567. 

29. M.J.—Asche v. Wakeley, 163 A. 
27S, 112 N.J.Ea. 60. 

30. Ind.—Allen v. Selig Dry Goods! 
Co., 165 N.E. 338, 90 Ind.App. 290 
—Martz V. Selig Dry Goods Co.. 
131 N.E. 528, 76 Ind.App. 135. 

Mass.—Groce v. First Nat. Stores, 
167 N.E. 308, 268 Mass. 210. 
iliss.—Skehan v. Davidson Co., 145 
So. 247, 164 Miss. 518. 

Mont.— McQuay v. McQuay, 28'4 P. 
532, 86 Mont. 535. 

N.J.—Hodgson v. Harris, 149 A. 830, 
S N.J.Misc. 188. 

N.Y.—Edgar A. Cohen Leasing Co. v. 
Cohen, 261 N.T.S. 145, 145 Misc. 
8l0—Lanyon’s Detective Agency v. 
Cochrane. 199 N.T.S. 482. 
Pa,_Commonwealth v. Surovitz, 25 
A.2d 761, 148 Pa.Super. 342— 

Charles H. Bear & Co. v. Zech, 12 
Pa.Dist & Co. 788, 42 York Leg. 


Rec. 201 —Moskowitz v. Kupis, 40 
Lack.Jur. 185. 

30 C.J. p 591 note 1. 

Agency of wife for husband general¬ 
ly see infra §§ 65-67. 

31. Hawaii.—Ing v. Chung, 34 Ha¬ 
waii 709. 

K.J.—Hodgson V. Harris, 149 A. S30, 

8 N.J.Misc. 188. 1 

]Sr Y.—Edgar A. Levy Leasing Co. v. 
Cohen, 261 N.Y.S. 145, 145 Misc. 
810. 

30 C.J. p 591 note 2. 

32. Hawaii.—Ing v. Chung, 34 Ha- 
w'aii 709. 

33. Ind.— Allen v. Selig Dry Goods 
Co., 165 N.E. 338, 90 Ind.App. 290. 

Mont.—McQuay v. McQuay, 284 P. 
532, 86 Mont. 535. 

N.J.—Wanamaker v. Ulizio, 130 A. 
555, 556, 102 N.J.Law 166, citing 
Corpus Juris. 

N Y —Lanyon’s Detective Agency v. 
Cochrane, 199 N.Y.S. 4S2-Crom- 
well v. Benjamin, 41 Barb. 558. 

34. N.Y.— Bostwick v. Brower, 49 N, 
Y.S. 1046, 22 Misc. 709. 

35 ^ N.J.—^Wanamaker v. Ulizio. 130 
A. 555, 102 N.J.Law 166. 

36. Hawaii.— Wilcox v. Hartman, 17 
Hawaii 481. 


N.Y.—Bostwick V. Browser, 49 N.Y.S. 
1046, 22 Misc. 709. 

37. Minn.—Bergh v. Warner, 50 N. 
W. 77, 47 Minn. 250, 28 Am.S.R. 
362. 

■VYis.—^Evans v. Crawford County 
Farmers’ Mut. F. Ins. Co., 109 N. 
W. 952, 130 Wis. 189, 118 Am.S.R. 
1009, 9 L.R.A..N.S., 485. 

38. Minn.—Bergh v. Warner, 50 N. 
W. 77, 47 Minn. 250, 28 Am.S.R. 
362. 

N.Y.— Bostwick V. Brower, 49 N.T.S. 
1046, 22 Misc. 709. 

33. N.Y.—Cromwell v. Benjamin, 41 
Barb. 558. 

40. N.J.—Hodgson v. Hams, 149 A. 
830, 8 N.J.Misc. 188. 

30 C.J. p 591 note 9. 

41. Ill.—^Weinstein v. Lotsoff, 232 
Ill.App. 566, -575, quoting Corpus 
Juris. 

N.J.—Hodgson v. Harris, 149 A. 830, 
8 N.J.Misc. 188. 

30 C.J. p 591 note 10. 

• 4^ Hawaii.—Ing v. Chung, 34 Ha¬ 
waii 709. 

Separation see infra § 52. 

43. Ill—Weinstein v. Lotsoff, 232 
Ill.App. 566, 575, quoting Corpus 
Juris. 
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proved the husband.44 At any rate cohabitation 
furnishes the basis for a presumption of the wife’s 
agency or authority; and where a wife, living with 
her husband, purchases family necessaries, there is 
a presumption that she does so as the agent, and 
with the authorization and consent, of the husband 
and that he alone is liable.*^^ The presumption ma}’ 
be overcome by evidence,*^® and the burden is on 
the husband to show lack of authority on the part 
of the wife,^*^ and absence of subsequent assent on 
his part,^S or that the goods were supplied under 
such circumstances that he is not bound to pay for 
them>9 However, the presumption is indulged only 
to secure a performance of the husband’s dut3^50 
It may be rebutted by the fact that the husband per- 
sonall}' supplied the needs of the wife and family or 
that he had made suitable arrangements for their 
supply,and a husband claiming to have done so 
has the burden of proof.^^ Prior dealings between 1 
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the parties, in which the husband paid similar bills 
charged to him, affect the matter of presumption ;53 
and where it appears from the course of dealing be¬ 
tween the tradesmen and the wife that credit was 
given to her and not to the husband, any presump¬ 
tion of implied agency to bind the, husband is over- 
come.5i The presumption is also overcome by show¬ 
ing the intent of the wife to purchase on her own 
credit,55 or a specific contract by her in her own 
name, with credit given to her.56 The presumption 
is not rebutted by the mere fact that a bill was sent 
in the name of the wife,57 or by the fact that the 
necessaries were charged to the wife alone.58 

In at least one state, under statutory provision 
the consent of the husband is presumed to the agen¬ 
cy of the wife in all purchases of necessaries suit¬ 
able to her condition and habits of life, and made 
for the use of herself and family ;59 but the pre¬ 
sumption may be rebutted by proof,®^ as by an af- 


Me.—Steinfield v. Girrard, S8 A. 630, 
103 Me. 151. 

44. Me.—Steinfield v. Girrard, su¬ 
pra. 

45- U.S.—^Young" v. Great Atlantic & 
Pacific Tea Co., D.C.Pa., 15 F.Supp. 
1018. 

Bel.—Parkinson v. Hammond, 159 A. 

S46, 5 W.W.Harr. 115. 

Ga.—Shaw v. J, P. Allen & Co., 128 
S.E. 699, '34 Ga.App. 111. 

Ind.—Allen v. Selig- Dry Goods Co., 
165 N.E. 338, 90 Ind.App. 290. 

Md.—Vaccarino v. Cozzubo, 31 A. 2d 
316—Adkins v. Hastings, ir4 A. 
238, 138 Md. 454—^Jones v. Gutman, 
'41 A. 792, 88 Md. 355. 

Mich.—Annis v. Manthey, 208 N.W. 

453, 234 Mich. 347. 

N.J.—^Auten v. Johnston, 178 A. 187, 
115 N.J.Law 71. 

N.Y.—Singer v. Zabelin, 24 N.Y.S.2d 
963—C. Ludwig Baumann & Co., 
Brooklyn, v. Burman, 278 N.Y.S. 
SO, 155 Misc. 314. 

Ohio.—P. H. Harman Co. v. Thorn¬ 
ton, 28 Ohio N.P.,N.S., 586. 

Pa.—Fulcomer v. Pennsylvania R. 
Co., 14 A.2d 593, 141 Pa.Super. 264 
—Dublino V. Natale, 179 A. 821, 
118 Pa.Super. 301—Boggs & Buhl 
V. Kamons, 167 A. 373, 109 Pa.Su¬ 
per. 487—Strawbridge & Clothier 
V. Shecter, 92 Pa Super. 61— 
Charles H. Bear & Co. v. Zech, 12 
Pa.Dist. & Co. 788, 42 York Leg. 
Rec. 201—Porter v. Nido, 86 Pittsb. 
Leg.J. 25—Merritt v. Brady, 32 
Luz.Leg.Reg. 125. 

Tenn.—Scales v. Canvas Decoy Co., 
5 Tenn.APp. 695. 

30 C.J. p 591 note 14, p 919 note 1. 
Presumption of agency where spous¬ 
es are separated see infra § 52. 
“Cohabitation and joint use of the 
goods purchased is presumptive evi¬ 
dence of the wife's authority to con¬ 


tract.”—Robinson v. McCommons- 
Thompson-Boswell Co., 100 S.E. 43, 
24 Ga.App. 106, 107. 

43. N.J.—Saks & Co. v. Barrett, 160 
A. 405, 109 N.J.Law 42—Gimbel 
Bros. V. Barrett, 160 A. '406, 109 
N.J.Law 63. 

47- Md.—Vaccarino v. Cozzubo, 31 
A.2d 316—^Adkins v. Hastings, 114 
A. 288, 138 Md. 454—^Jones v. Gut¬ 
man, 41 A. 792, 88 Md. 355. 

Minn.—S. E. Olson Co. v. Young- 
quist, 78 N.W. 870, 76 Minn. 26. 

48. Md.—Vaccarino v, Cozzubo, 31 
A.2d 316. 

49. Ga.—Shaw v. J. P. Allen & Co., 
128 S.E. 699, 34 Ga.App. 111. 

30 C.J. p 1021 note 68. 

50. Ala.—Smyley v. Reese, 53 Ala. 
89, 25 Am.R. 598. 

51. Me.—Baker v. Carter, 21 A. 834, 
S3 Me. 132, 23 Am.S.R. 764. 

30 C.J. p 592 note 17. 

52. N.Y.—Arnold v. Brill, 250 N.Y.S. 

164, 139 Misc. 846—Jackson v. 

Frey, 24S N.Y.S. 669, 139 Misc. 92. 

30 C.J. p 1021 note 65. 

53. Ind.—Martz v. Selig Dry Goods 
Co., 131 N.E. 523, 76 Ind.App. 135. 

Mich.—Annis v. Manthey, 208 N.W. 
453, 234 Mich. 347. 

54. N.Y.—Schwartz v. Cohn, 129 N. 
Y.S. 464—Bonwit v. Lovett, 102 N. 
Y.S. 800. 

Effect of giving credit to wife gen¬ 
erally see infra § 56. 

55. Me.—Brown v. Durepo, 116 A. 
451, 121 Me. 226, 27 A.L.R. 551. 

56. Pa.—Fulcomer v. Pennsylvania 
R. Co., 14 A.2d 593, 141 Pa.Super. 
264—Dublino v. Natale, 179 A. 821, 
118 Pa,Super. 301—Boggs & Buhl v. 
Kamons, 167 A. 373, 109 Pa.Super. 
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487—Strawbridge & Clothier v. 
Schecter, 92 Pa.Super. 61. 

57. N.Y.—C. A. Brandt Co. v. Engel- 
hardt, 182 N.Y.S. 618. 

58. Me.—Brown v. Durepo, 116 A 
451, 121 Me. 226, 27 A.L.R. 551. 

30 C.J. p 592 note 21. 

59. Ga.—Mather-Groover Co. v. 

Roberts, 187 S.E. 913, 54 Ga.App. 
398—Alexander v. Duffee-Preeman 
Furniture Co., 183 S.E. 86, 52 Ga. 
App. 244—Hutchings v. Snyder, 176 
S.E. 794, 49 Ga.App. 551—Greene v. 
Ballard, 165 S.E. 309, 45 Ga.App. 
509—Morris v. Shaw, 160 S.E. 820, 
44 GaApp. 222—Rich v. Belcher, 
158 SE. 643, 43 Ga.App. 377— 

Manley v. Chamberlin-Johnson-Du 
Bose Co., 151 S.E. 676, 41 GaApp. 
31—Yellow Cab Co. of Atlanta v. 
Lampkin, 150 S.E. 435, 40 GaApp. 
•553—Shaw v. J. P. Allen & Co., 12S 
S.E. 699, 34 GaApp. Ill—Brazell 
V. Hearn, 137 S.E. 479, 33 GaApp. 
490—Morrison v. Evans, 120 S.E. 
430, 31 GaApp. 256—Wrightsville 
& T. R. Co. v. Vaughan, 71 S.E. 
691, 9 Ga.App. 371. 

30 C.J. p 593 note 23. 

“This section is based on the the¬ 
ory of the law that a husband is 
bound to support and maintain his 
v/ife and children.”—Wright v. Uni¬ 
versal Garage Co., 187 S.E. 718, 64 
GaApp. 323. 

60. Ga—Mather-Groover Co. v. 
Roberts, 187 S.E. 913, '54 GaApp. 
398—Hutchings v. Snyder, 176 S. 
E. 749, 49 GaApp. 551—Morns v. 
Shaw, 160 S.E. 820, 44 GaApp. 222 
—•Rich V. Belcher, 158 S.E. 643, 
43 GaApp. 377—Manley v. Cham¬ 
berlin-Johnson-Du Bose Co., 151 S. 
E. 676, 41 GaApp. 31—Shaw v. J. 
P. Allen & Co., 128 S.E. 699, 34 Ga 
App. 111. 

30 C.J. p 593 note 24. 
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firmative showing that she was to be liable person- , 
ally 61 or by clear and unequivocal evidence Jhat j 
the articles furnished were not necessaries,62 or 
that the sellej had either actual or constructive no¬ 
tice of an allowance to the wife by the husband, 
either permanent or temporary, sufficient to enable 
her to procure necessaries without'obtaining them 
on her husband’s credit.63 The statutory presump¬ 
tion applies even though the creditor intended to 
credit the wife, and not the husband, unless such 
intention was expressly declared or communicated 
to the wife.6* 

Articles not properly necessaries. Where the ar¬ 
ticles purchased do not fall fairly within the cate¬ 
gory of ordinary household or family use, or are 
not properly necessaries, but are excessive m 
amount or extravagant in their nature, the presump¬ 
tion of authority from cohabitation does not arise, » 
and in such a case the affirmative on the question 
of the wife’s agency to bind the husband is on him 
who seeks to hold the husband.66 

c. Effect of Statutes 


in respect of the husband’s liability for necessary 
articles of support furnished the wife by a thir 
person.67 The common-law liability of the husband 
for necessaries furnished the wife is not affected 
by legislation relating to married women, such as 
statutes authorizing married women to contract, 
to acquire and hold a separate estate,^# or to deal 
with their property as if they were unmarried,' or 
exempting the husband from liability for debts of 
the wife in relation to her separate property or 
trade and business carried on by her.72 Under some 
statutes enlarging the rights and privileges of the 
wife, the liability of the husband for necessaries, as 
at common law is expressly preserved.^* 

Notwithstanding the existence of a statute in the 
jurisdiction rendering both husband and wife liable 
to third persons for necessaries or family expenses, 

; as considered infra § 64, the liability of the husband 
' to a third person for goods purchased by the wife 
may still be placed on a breach of his common-law 
duty to provide necessaries and as betw^een hus¬ 
band and wife the duty to furnish necessaries still 
rests on the husband.75 


The comttion-law rule of the liability of a husband 
for necessaries furnished his wife is embodied In some 
statutes; and such liability is not affected by other 
legislation relating to married women, such as statutes 
authorizing them to contract. 


Statutes providing that, where the husband neg¬ 
lects to make adequate provision for the support of 
the wife, any other person may, in good faith, sup¬ 
ply her with articles necessary for her support and 
recover the reasonable value thereof from the hus¬ 
band are merely declaratory of the common law 


Statutes as to the presumption of the wife’s agen¬ 
cy are considered supra subdivision b of this section. 


d. To and for Whom liability Exists 

A wife not subject to common-law disabilities may 
Dring an action against her husband for reimbursement 
for moneys expended by her for necessaries from her 
separate estate. A husband Is not obligated to PaX t®'! 
necessaries furnished, at his wife’s instigation, to third 
persons other than his children. 

The common-law rule as to necessaries exists as 


61. Ga.—Wright v. Universal Ga¬ 

rage Co., 187 S.E. 718, 54 Ga.App. 
323—Greene v. Ballard, 165 S.E. 
309, 45 Ga.App. 509—Morris v. 

Shaw. 160 S.E. 820, 44 Ga.App. 222 
—Brazell v. Hearn, 127 S.E. 479, 
33 Ga.App. 490. 

Liability of wife generally see infra 
§ 63. 

Circnmstantial evidence consisting 
of the facts and circumstances sur¬ 
rounding the transaction may be suf¬ 
ficient—Hutchings V. Snyder, 176 S. 
E. 794, 49 Ga.App. 551. 

62. Ga.—Alexander v. Duffee-Free- 
man Furniture Co., 183 S.E. 86 , 52 
GaApp. 244—Rich v. Belcher, 158 
S.E. 643, 43 Ga.App. 377—Manley 
V. Chamberlin-Johnson-Du Bose 
Co., 151 SE 676, 41 Ga.App. 31. 

30 C.J. p 593 note 25. 

63. Ga.—Alexander v. Duffee-Free- 
man Furniture Co., 183 S.E. 86 , 52 
Ga.App. 244—Rich v. Belcher, 158 
S.E. 643, 43 Ga.App. 377—Manley v. 
Chamberlin-Johnson-Du Bose Co., 
151 S.E. 676. 41 Ga.App. 31. 

30 C.J. p 593 note 26. 


64. Ga.— Mather-Groover Co. v. 
Roberts, 187 S.E. 913, 54 Ga.App. 
39 S—Brazell v. Hearn, 137 S.E. 
479, 33 Ga.App. 490—Georgia Gro¬ 
cery Co. V. Brunson, 101 S.E. 130, 
24 Ga.App. 484. 

65. Mich.—Annis v. Man they, 208 N. 
W. 453, 234 Mich, 347. 

00 , N.Y.—McBride v. Adams, 84 N. 

Y.S. 1060. 

67. Okl.—Anderson v. Neiman-Mar- 
cus Co., 95 P. 2 d 584, 185 Okl. 568 
—Perry v, Myers, 259 P. 556, 127 
27—Labadie v. Henry, 270 P. 
57 , 132 Okl. 252, 60 A-L.R. 1183, 

30 C.J. p 593 note 29. 
ea. Ala,—McMillan v. Fabretta, 163 
So. 793, 231 Ala. 188. 

N.Y.—Jackson v. Frey, 248 N.Y.S. 

669, 139 Misc. 92. 

30 C.J. p 593 note 30. 

69. Ala,— McMillan v. Fabretta, 163 
So. 793, 231 Ala, 188. 

Mass.—Kenyon v. Vogel, 145 N.E. 

■462, 250 Mass. 341. 

Miss.—Skehan v. Davidson Co., 145 
So. 247, 164 Miss. 518. 


N.C.—Brown v. Brown, 154 S.E. 731i 
199 N.C. 473. 

Ohio.—Higbee Co. v. Crum, 160 N.E. 

865, 27 Ohio App. 107. 

Pa.—Fulcomer v. Pennsylvania R. 

Co., 14 A.2d 593, 141 Pa.Super. 264. 
30 C.J. p 593 note 31. 

70. Mo.—Moran v. Montz, 162 S.W. 
323, 175 Mo.App. 360. 

30 C.J. p 593 note 32. 

71. N.C.—Brown v. Brown, 154 S.E. 
731, 199 N.C. 473. 

72. Ark.—Beverly v. Nance, 224 S. 
W. 956, 145 Ark. 589. 

73 . Md.—Noel v. O'Neill, 97 A. 513, 
128 Md. 202. 

30 C.J. P 593 note 34. 

74 . Conn.—Cohn v. Snyder, 180 A. 
100, 102 Conn. 703. 

Minn.— County of Brown v. Siehert, 
220 N.W. 156, 175 Minn. 39. 

30 C.J. p 593 note 36. 

75. Minn.—County of Brown v. Sie- 

bert, supra— Rotering v. Hibbard, 
210 N.W. 395, 168 Minn. 502— 

Kosanke v. Kosanke, 162 N.W. 
1060, 137 Minn. 115. 
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well in the interests of those members of the family 
for whose support a duty is cast on the husband and 
father as in the interests of society^® It is stated 
that the implied power of a wife to bind her hus¬ 
band for necessaries, where it exists, is for her own 
benefit and protection and not for the benefit or pro¬ 
tection of those with whom she may deal,'^'^ but, 
as appears generally in this section and infra §§ 51- 
64, the liability of the husband is enforceable by the 
persons who furnish the necessaries. It seems 
that the liability of the husband cannot be enforced 
in the name of an assignee.*^® So it has been held 
that, if a relative of the married woman makes a 
contract for necessaries for the wife while acting 
for himself individually and not as agent of plain¬ 
tiff, the latter cannot by voluntarily paying the debt 
make the husband his debtor and one who, as a 
mere volunteer, pays for necessaries furnished can¬ 
not demand reimbursement in the absence of any 
agreement as to reimbursement.®® 

That plaintiff is the wife's parent does not pre¬ 
clude recovery against the husband.®^ 

Reimbursement of wife. In jurisdictions where 
the common-law disabilities of the wife have been 
removed by statute, the liability of the husband may 
be enforced by the wife in her own behalf ;®2 she 
may bring an action against the husband for reim¬ 
bursement for moneys expended by her for neces¬ 
saries from her separate estate.®® To support such 
an action there must be proof that payments were 
made by the wife out of her separate estate,®^ that 
they were made for what the law deems necessa¬ 
ries,®® and that they were made in the belief or ex¬ 
pectation that they would be repaid by the hus¬ 
band.®® The wife is not entitled to recover damag¬ 
es from the husband for his failure to supply her 


with the necessaries of life.®*^ 

Necessaries for third persons. A husband is not 
obligated to pay for necessaries furnished, at his 
wife’s instigation, to third persons other than his 
children, even though such persons are the wife’s 
near relatives.®® 

§ 51. Liability as Affected by Particular Cir¬ 
cumstances 

a. In general 

b. Misconduct of wife during cohabita¬ 

tion 

c. Judicial order or decree for wife’s 

maintenance 

d. Support of wife at public expense 

e. Disability, of husband 

a. In G-eneral 

A man cohabiting with a woman and holding her 
out to the world as his wife cannot escape liability for 
necessaries furnished her by denying a valid marriage. 

Where a man cohabits with a woman, and holds 
her out to the world as his wife, his status with 
regard to liability for necessaries furnished her is 
not affected by the fact that they are not legally 
married; he cannot escape liability by denying a 
valid marriage with her.®® 

b. Misconduct of Wife during Cohabitation 

As long as cohabitation continues, a husband is lia¬ 
ble for his wife’s necessaries, although she is guilty of 
serious misconduct. 

As long as husband and wife continue to cohabit, 
he is liable for her necessaries, although she may 
be guilty of serious misconduct,®® and even, it seems, 
if she commits adultery, providing the cohabitation 
continues.®^ The fact that a cause for divorce ex- 


78. Conn.—Fitzmaurice v. Buck, 59 
A. 415, 77 Conn. 390. 

AdtUt daugrlitex 

However, wife had no authority 
as agent for her husband to engage 
a physician to perform services for 
their adult daughter, where wife was 
estranged from husband, although 
living in the same house, and he did 
not authorize her to engage physi¬ 
cian, or consent that he be engaged, 
or promise to pay for the services.— 
Breuer v. Dowden, 268 S.W. 541, 207 
Ky. 12, 42 A.L.R. 146. 

77. Wash.—Zent v. Sullivan, 91 P. 
loss, 47 W'ash. 315, 13 L,.R.A.,N.S., 
244, 15 Ann.Cas. 19. 

78. Me.—Bates v. Enright, 42 Me. 
105. 

79. Ala.—^W'ray v, Cox, 24 Ala. 337. 

80. Pa.—Fletcher v. Fletcher, 13 Pa. 
Dist. & Co. 161. 


81. Vt.—Hall V. Fletcher, 130 A 
685, 99 Vt. 199. 

82. N.Y.—De Brauwere v. De Brau- 
were, 96 N.E. 722, 203 N.Y. 460, 38 
L.R.A.,N.S., 508, affirming 129 N.Y. 
S. 587, 144 App.Div. 521. 

83. N.Y.—Eller v. Eller, 40 N.Y.S. 
2d 417, 266 App.Div. 684—Lapides 
V. Lapides, 256 N.Y.S. 798, 143 
Misc. 549. 

Pa.—Clark v. Clark, 17 Pa.Dist. & 
Co. 500. 

Tex.—McKee v. Popular Dry Goods 
Co.. Civ.App., 240 S.W. 567. 

30 C.J. p 593 note 43. 

Measure of damages 

“The damages, the value of neces¬ 
saries, are measured by a man’s 
property and by his pecuniary abili¬ 
ty honestly exercised.”—Meany v. 
Meany, 12 N.Y.S. 2d 988, 989, 257 

App. Div. 974. 

84. N.Y.—^Pearson v. Pearson, 176 
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N.Y.S. 626, 187 App.Div. 645, af¬ 
firming 230 N.Y. 141, 129 N.E. 329. 

85. N.Y.—Pearson v. Pearson, su¬ 
pra. 

86. Minn.—Kosanke v. Kosanke, 162 
N.W. 1060, 137 Minn. 115. 

87. U.S.—Decker v. Kedly, Alaska, 
148 P. 681, 79 C.C.A. 305. 

88. Mo.—Hamilton v. McEwen, 12^ 
S.W. 39, 144 Mo.App. 542. 

30 C.J. p 594 note 49. 

89. Ill.—Abrams v. Traster, 244 Ill. 
App. '533, 539, citing Corpus Juris. 

30 C.J. p 594 note 51. 

90. Mo.—Delfelder v. Norton Bros. 
Const. Co., 98 S.W.2d 127, 128, 231 
Mo.App. 296, quoting Corpus Juris. 

30 C.J. p 594 note 55. 

91. Mo.—Delfelder v. Norton Bros. 
Const. Co., supra, quoting Corpus 
Juris. 

30 C.J. p 594 note 55. 



41 C. J- S. 

ists will not relieve him from his duty as long as he 
voluntarily continues the marriage relation with 

her.®' 

c. Judicial Order or Decree for Wife’s Mainte¬ 
nance 

Where provision for the wife’s support by the hus¬ 
band has been ordered by a court, he remains liable for 
necessaries furnished before the order or decree, or be. 
fore compliance therewith; but, where he is making pay¬ 
ments in obedience thereto, he is relieved from subse¬ 
quent liability for necessaries. 

Where alimony or other provision for the sup¬ 
port and maintenance of the wife by the husband 
has been ordered or decreed by the court, as in an 
action for divorce, separation, or separate support 
and maintenance, the husband is still liable for nec¬ 
essaries furnished the wife before the order or de¬ 
cree,®® or before compliance therewith ;®^ but, 
where he is making payments in obedience to the or¬ 
der or decree of the court, he is relieved from sub¬ 
sequent liability for necessaries.®5 A person dealing 
with the wife is chargeable with knowledge of the 
allotment,®® and cannot question the sufficiency 
thereof.®"^ 

However, a wife suing for divorce is under no 
obligation to apply for alimony, and, if she does 


§ 51 

not do so her husband’s common-law liability to pro¬ 
vide her with necessaries still continues.®® 

d. Support of Wife at Public Expense 

By some authorities, but not others, a husband neg¬ 
lecting to support his wife, or turning her from his home, 
so that she becomes a public charge, has been held lia¬ 
ble for necessaries furnished her as a pauper by the town 
or county. 

Where a husband neglects to support his wife, or 
turns her from his home, so that she becomes a pub¬ 
lic charge, it has been held in some jurisdictions that 
necessaries furnished her as a pauper by the to\A, n 
or county may be recovered from the husband.^^ In 
other states, however, this doctrine has been de¬ 
nied,^ it being said in one case that it would be ex¬ 
tremely dangerous to confer on the superintendents 
of the poor, in their official capacity, the right to 
interpose in cases of difficulties between husband 
and wife and thus involve the county in the contro¬ 
versy and array its power against one of the par¬ 
ties.^ 

e. Disability of Husband 

A husband's disability does not terminate his wife's 
power to pledge his credit for necessaries. 

A husband’s disability does not terminate his 
wife’s power to pledge his credit for necessaries,^ 
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92. Del.—State v. Tierney, 39 A. 774, 
17 Del. 116. 

93. N.Y.—Boiler v. Crider, 31 N.T. 
S.2d 987. 

Ohio.—Walters v. Larrick, 28 Ohio 
X.P.,N'.S., 281, affirmed 177 N.E. 
642, *39 Ohio App. 363. 

30 C.J. p 599 note 26. 

Pendency of suit for divorce or sep¬ 
aration see infra § 53. 

Season for mle 

“When the services were rendered, 
there was neither agreement nor de¬ 
cree relieving the husband from his 
conventional obligation to pay for 
necessaries furnished to his wife. 

. . . The liability of the defend¬ 

ant for these services became, there¬ 
fore, prior to the entry of the order 
for alimony, a fixed unconditional, 
and absolute indebtedness. The de¬ 
fendant could not escape the pay¬ 
ment of this just debt to a third par¬ 
ty merely because the court, as be¬ 
tween him and his wife, made a de¬ 
termination as to the manner and 
amount of support to be furnished." 
—Ross V. Pisher, 227 N.Y.S. 743. 744, 
223 App.Div. 342. 

Temporary discretionary order, 
made in separation action, denying 
wife’s motion for alimony pendente 
lite, was not a final determination as 
to the husband’s liability, so as to 
bar action against him by an attor¬ 
ney for services in defending the 
wife in a criminal prosecution and 


libel action, on the ground of such 
services being necessaries, or so as 
to limit the remedy to application 
for modification.—Elder v. Rosen- 
wasser, 238 N.Y. 427, 144 N.E. 669, 
reversing 202 N.Y.S. 924, 208 App. 
Div. 745, affirming 200 N.Y.S. 620, 121 
Misc. 181. 

94. Minn.—^Wolf v. Mapson, 178 N. 

W. 318, 146 Minn. 174. 

30 C.J. p 599 note 37. 

Ind—Allen v. Selig Dry Goods 
Co., 165 N.E. 338, 90 Ind.App. 290. 
Mo.—Bondi v. Ream, 281 S.W. 69, 
222 Mo.App. 516. 

N.J.—Systma v. Bonte, 155 A. 609, 
108 N.J.Eq. 493. 

K.Y.—Boiler v. Crider, 31 N.Y.S.2d 
987. 

30 C.J. p 599 note 28. 

Temporary or final payment of ali¬ 
mony.—Allen V. Selig Dry Goods Co., 
165 N.E. 338, 90 Ind.App. 290. 

9©. Ind.—Allen v. Selig Dry Goods 
Co., supra. 

Mo.—Bondi V. Ream, 281 S.W. 69, 222 
Mo.App. 516. 

30 C.J. p 599 note 29. 

Btae applied to alimony pendente 
lite 

Ind.—Allen v. Selig Dry Goods Co., 
165 N.E. 338, 90 Ind.App. 290. 

97. Ind.—Allen v. Selig Dry Goods 
Co., supra. 

Pa—Commonwealth v. Surovitz, 25 
A.2d 761, 148 Pa.Super. 342. 

30 C.J. p 599 note 30. 

515 


Keason for rule 

“To entertain the suggestion that 
the allowance of alimony pendente 
lite was insufficient w'ould be to per¬ 
mit a collateral attack upon the 
judgment for alimony in the divorce 
case. Plaintiff is suing in the right 
of the wife, and is bound by the 
judgment for alimony in the divorce 
suit.”—Bondi v. Ryan, 281 S.W. 69, 
70, 222 Mo.App. 516 citing Corpus 

Juris. 

98. N.Y.—Elder v. Rosenwasser, 
144 N.E. 669, 238 N.Y. 427, revers¬ 
ing 202 N.Y.S. 9!14, 208 App.Div. 
745. affirming 200 N.Y.S. 620, 121 
Misc. 181—Mayper v. Harlan, 210 
N.Y.S. 257, 125 Misc. 123. 

99. Minn.—County of Brown v. Sie- 
bert, 220 N.W. 156, 175 Minn. 35. 

30 C.J. P 599 note 31. 

1. Ind.—Switzerland County v. Hil¬ 
debrand, 1 Ind. 55-5. 

30 C.J. p 599 note 32. 

V. N.Y.—Norton v. Rhodes, 18 Barb. 

100 . 

3. D.C.—Schlaefer v. Schlaefer, 112 
p.2d 177, 71 A’Pp.D.C. 350, 130 A.Li. 
R. 1014. 

Husband in prison see infra § 54. 
Insane husband see the C.J.S. title 
Insane Persons § 115, also 30 C.J. 
p 599 notes 35-37. 
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whether for her own or his children’s support.^ 

§ 52. - Separation 

a. In general 

b. Separation through fault of wife 

c. Separation through fault of husband 

d. Separation by agreement 

a. In Greneral 

In case of separation, the presumption is that the 
husband is not liable for his wife's necessaries, and to 
render him liable the person supplying them has the 
burden of showing that the separation was by agreement 
or because of the husband's fault, and that he had failed 
to supply her with necessaries. 

In a suit against a husband for necessaries fur¬ 
nished his wife, the presumption is that they were 
living together.5 When husband and wife live 
apart, the liability of the husband for her neces¬ 
saries depends on the nature and causes of the sep¬ 
aration.® The husband is liable for necessaries fur¬ 
nished the wife during a period when they are sepa¬ 
rated where the separation is by agreement or con¬ 
sent, as appears infra subdivision d of this section, 
or through the fault of the husband, infra subdivi¬ 


sion c of this section, and where he has not supplied 
the wife with necessaries, or the means for their 
purchase,*^ but not otherwise.^ 

The presumption arising from cohabitation that 
the wife is authorized to pledge the husband’s cred¬ 
it for necessaries, considered supra § 50, does not 
obtain where husband and wife are living separate 
and apart,9 that is, it does not obtain where there 
is an open and permanent separation but it still 
exists where, although the husband has left the 
home, the wife continues to reside therein and there 
is no open separation.^^ 

In case of separation the presumption is that the 
husband is not liable,^^ and the burden of proof is 
on the person supplying the necessaries to show that 
the separation has taken place under such circum¬ 
stances as will render the husband liable,^^ including 
the fact that credit was given to him and not to 
the wife.14 In other words, in order to hold the 
husband liable, a person furnishing necessaries to 
a wife living separate and apart from her husband 
has the burden of showing that either by agreement 
or by the husband’s fault or misconduct the wife 
was justified in living apart from the husband^® and 


4, D.C.—Schlaefer v. Schlaefer, su¬ 
pra. 

5. Ga.—Shaw v. J. P. Allen & Co., 
128 S.E. 699, 34 Ga.App. 111. 

e. Ind.—Allen v. Selig- Dry Goods 
Co., 165 KR 338, 90 Ind.App. 290. 
Vt.—Town of Milton v. Bruso, 10 A. 

2d 203, 111 Vt. 82. 

30 C.J. p 594 note 60. 

Effect of separation: 

On duty of husband to support 
wife see supra § 15. 

On liability of husband for wife’s 
funeral expenses see infra § 61.* 
Wliicli spouse at fault 

Whether the separation is caused 
by the fault of the husband or of the 
wife is the decisive test in deter¬ 
mining the liability of the former for 
necessaries furnished the wife while 
living apart from her husband. 

Ind.—^Allen v. Selig Dry Goods Co., 
^165 N.B. 33S, 90 Ind.App. 290. 

Me.—Peaks v. May hew, 48 A. 172, 94 
Me. 571. 

Husband held liable without refer¬ 
ence to cause of separation.—Oyler 
V. Semple, 260 S.W. 744, 163 Ark. 
620. 

7, Ga.—McLaren v. Bradford, 52 Ga. 
648. 

Ind.—Allen v. Selig Dry Goods Co., 
165 N.E. 338, 90 Ind.App. 290. 

Mich.—Annis v. Manthey, 208 N.W. 

453, 234 Mich. 347. 

N.J.—Levin v. Levin, 22 A.2d 885, 
130 iNr.J.Eq. 459, affirmed Levin v. 
Levine, 24 A.2d 849, 131 N.J.Eq. 
474. 


N.Y.—Robinson v. Litz, 123 N.Y.S. 
362. 

Pa.—Jones v. Markley, 92 Pa.Super. 
348. 

30 C.J. p 590 note 85. 

Payment under court order or agree¬ 
ment 

‘When there is a separation, and 
the husband is paying for the wife’s 
support either as alimony under or¬ 
der of court or in accordance with 
an agreement between them fixing 
such amount as adequate and satis¬ 
factory, the wife cannot pledge her 
husband’s credit under the presumed 
authority of necessity."—Allen v. 
Selig Dry Goods Co., 165 N.E. 338, 
340, 90 Ind.App. 290. 

8. Conn.—Cohn v. Snyder, 130 A. 
100, 102 Conn. 703. 

N.J.—Systma v. Bonte, 155 A. 609, 
108 N.J.Eq. 493. 

N.Y.—Robinson v. Litz, 123 N.Y.S. 
362. 

Ohio.—Morse v. Lewis, 15 Ohio App. 
108. 

Pa.—Jones v. Markley, 92 Pa. Super. 
348. 

Wis.—Gimbel Bros. v. Adams, 190 N. 
W. 357, 178 Wis. 590. 

9. Ind.—Allen v. Selig Dry Goods 
Co., 165 N.E. 338, 90 Ind.App. 290. 

Mich.—Pritchard v. Bigger, 285 N.W. 
17, 288 Mich. 447—^Annis v. Manth¬ 
ey, 208 N.W. 453, 234 Mich. 347. 
N.Y.—Moll V. Greer, 269 N.Y.S. 660, 
150 Misc. 10—McDermott v. Books, 
217 N.Y.S. 181, 128 Misc. 17, af¬ 
firmed 218 N.Y.S. 809, 218 App.Div. 
849—Buxbaum v. Mason, 95 N.Y. 
S. 539, 48 Misc. 396—Lanyon’s De¬ 
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tective Agency v. Cochrane, 199 N. 
Y.S. 482. 

30 C.J. p 594 note 66, p 919 note 2. 

10. N.Y.—Ball V. Lovett, 98 N.Y.S. 
815. 

11. N.Y.—Ball V. Lovett, supra. 

30 C.J. p 595 note 68. 

12. Ind.—Allen v. Selig Dry Goods 
Co., 165 N.E. 338, 90 Ind.App. 290. 

Tex.—Crosby v. Harris, Civ.App., 234 
S.W. 127. 

30 C.J. p 595 note 71. 

13b Mass.—Jordan Marsh Co. v. 
Cohen, 136 N.E. 350, 242 Mass. 245, 
24 A.L.R. 1480. 

Mich.—Annis v. Manthey, 208 N.W. 

453, 234 Mich. 347. 

N.Y.—Elder v. Rosenwasser, 200 N. 
Y.S. 620, 121 Misc. 181, affirmed 
202 N.YS. 924, 208 App.Div. 745, 
reversed on other grounds 144 N.E. 
669, 238 N.Y. 427. 

Ohio.—Hardy v. Smith, 13 Ohio A-pp. 
399. 

Wis.—Gimbel Bros. v. Adams, 190 N. 

W. 357, 178 Wis. 590. 

30 CJ. p 595 note 72, p 1020 notes 
57-60, p 1021 notes 61-62. 
Desertion by husband 
Ind.—Allen v. Selig Dry Goods Co., 
165 N.E. 338, 90 Ind.App. 290. 
N.J.—Clothier v. Sigle, 63 A. 865, 
73 N.J.Law 419—St. Mary’s Hospi¬ 
tal V. Paxton, 159 A. 803, 10 N.J. 
Misc. 514. 

14, Mich.—Annis v. Manthey, 208 N. 
W. 453, 234 Mich. 347. 

30 C.J. p 1021 note 63. 

15. D.C.—Maschauer v. Downs, 289 
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that the husband had failed or neglected to supply 
her with necessaries or to make adequate provision 
for her support.16 The fact that the person fur¬ 
nishing necessaries had no knowledge of the fact 
that the wife was living separate from her husband 
or that the husband had made an adequate allow¬ 
ance for her will not avail to relieve him of the 
burden of proof lack of notice to him, or knowl¬ 
edge by him, does not render the husband liable.i* 
The husband has a right to show a separation with¬ 
out his fault, irrespective of the creditors’ lack of 
knowledge of the separation.is A person furnishing 
necessaries to a wife living separate and apart 
from the husband extends credit at his peril; he is 
bound to take notice of the separation and to ascer¬ 
tain by inquiry whether the circumstances are such 
as to render the husband liable for the articles fur- 

nished.2® 

Under at least one statute, the husband is bound 
for necessaries furnished to the wife when she is 
separated from him,2i unless she is living in adul¬ 
tery with another man,22 or unless she has aban¬ 


doned him without cause and he has given notice 
that he will not be responsible.®* A statute intend¬ 
ed to guard and secure alimony to a wife, and re¬ 
stricting alienation of property by the husband aft¬ 
er a separation, is not available to a person furnish¬ 
ing the wife with necessaries after ^a separation 
where she does not apply for alimony.®* 

b. Separation through Fault of Wife 

Where a separation is not due to the husband's fault, 
he is not responsible for necessaries furnished the wife, 
in the absence of a contract to pay therefor; but, if 
she returns to him, or is willing to return and without 
sufficient cause he refuses to receive her, he is liable for 
her necessaries thereafter. 

Where, through no fault of the husband, the wife 
leaves his home and refuses to cohabit with him, 
or where he has separated from her for justifiable 
cause, he is not responsible for necessaries furnished 
her by third persons in the absence of a contract 
by him to pay therefor.®^ Under such circumstanc¬ 
es the wife does not have implied authority or agen¬ 
cy to pledge her husband’s credit or to bind him 
by contracts for necessaries.®® Nevertheless, the 


F. 540, 53 App.D.C. 142, 32 A.L.R. 
1461. 

Hawaii.— Ing v. Chung, 34 Hawaii 
709. 

Mo.—Audrain County v. Muir, 249 S, 
W. 383, 297 Mo. 499 —Pfenninger v. 
Brevard, App., 129 S.W.2d 924. 

N.Y.—Moll V. Greer, 269 N.Y.S. 660, 
130 Misc. 10—McDermitt v. Books, 
‘>17 N.Y.S. 181, 128 Misc. 17, af¬ 
firmed 218 N.Y.S. 809, 218 App.Div. 
S49— Elder v. Rosenwasser, 200 N. 
Y.S. 620, 121 Misc. 181, affirmed 
202 N.Y.S. 924, 208 App.Div. 745, 
reversed on other grounds 144 N. 
E. 669, 238 N.Y. 427. 

Ohio.—Morse v. Lewis, 15 Ohio App. 
108. 

Vt.—Town of Milton v. Bruso, 10 A. 
2d 203, 111 Vt. 82. 

Va.—^Mihalcoe v. Holub, 107 S.E. 704, 
130 Va. 425. 

30 C.J. p 595 note 73, p 1020 notes 
57-59. 

Husband’s fault justifying a di¬ 
vorce from the bond of matrimony 
or from bed and board.—People v. 
Pettit, 74 N.Y. 320—30 C.J. p 1021 
note 61. 

Husband’s fault amounting in law to 
cruelty 

Me.—Beaudette v. Martin, 93 A. 758, 
113 Me. 310. 

30 C.J. p 1020 note 60. 

“A father . . . should be 

held to a stricter proof than a 
tradesman or other parties not relat¬ 
ed to the wife, as to the necessity 
of harboring and furnishing her with 
necessaries.”—Hardy v. Smith, 13 
Ohio App. 39-9, 400. 


Absence of testimony; matter not in 
issue 

“The burden of proof in respect to 
justification of separation is on the 
plaintiff, where plaintiff has reason 
to believe the husband would dis¬ 
claim liability. . • * However, 

in the present case there was no tes¬ 
timony in respect to justification so 
that the matter was not put in is¬ 
sue.”—Daly’s Astoria Sanatorium v. 
Blair, 291 N.Y.S. 1006, 1008, 161 Misc. | 
716. 

16. Conn.—Cohn v. Snyder, 130 A. 

100, 102 Conn. 703. 

Mich.—Annis v. Man they, 208 N.W. 

453. 234 Mich. 347. 

N.J.—St. Mary’s Hospital v. Paxton, 
159 A. 803, 10 N.J.Misc. 514. 

Ohio.—Morse v. Lewis, 15 Ohio App. 
108—Hardy v. Smith, 13 Ohio App. 
399. 

30 C.j, p 595 note 74, p 1020 note 56. 
Agreed support presumed adeciuate 
In action by son of separated 
spouses, who agreed on and acceded 
for twelve years to wife’s support 
from income of realty owned by 
spouses jointly, to recover from hus¬ 
band amount paid by plaintiff for 
I wife’s necessaries, it is presumed 
that such agreed support was ade¬ 
quate.—Levin v. Levin, 22 A.2d 885, 
130 N.J.Eq. 459, affirmed Levin v. 
Levine’. 24 A.2d 849, 131 N.J.Eq. 474. 

17. Ind.—Allen v. Selig Dry Goods 
Co., 165 N.E. 338, 90 Ind.App. 290. 

30 C.J. p 595 note 75. 

18. Mo.— Audrain County v. Muir, 
249 S.W. 383, 297 Mo. 499. 

19 . Me.— Steinfleld v. Girrard, 68 A. 
630, 103 Me. 151. 
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20. Ind.—Allen v. Selig Dry Goods 
Co., 165 N.E. 338, 90 Ind.App. 290. 

Mo.—Audrain County v. Muir, 249 S. 
W. 383, 297 Mo. 499—Bondi v. 

Ream, 281 S.W. 69. 322 Mo.App. 
516. 

30 C.J. p 595 note 80. 

21 , Ga.—^Ward v. Johnson, 98 S.B. 
405, 23 Ga.App. 479. 

22. Ga.—Ward v. Johnson, supra. 

23 , Ga.—Ward v. Johnson, supra. 

24 , Ga.—Lamar v. Jennings, 69 Ga. 
392. 

25. D.C.—Maschauer v. Downs, 289’ 
F. 540, 53 App.D.C. 142, 32 A.L.R. 
1461. 

Hawaii.—Ing v. Chung. 34 Hawaii 
709. 

Mo—Audrain County v. Muir, 249 S. 
383, 297 Mo. 499 —Pfenninger v. 
Brevard, App., 129 S.W.2d 92’4. 
N.Y.—Daly's Astoria Sanatorium v. 
Blair, 291 N.Y.S. 1006, 161 Misc. 
716—Moll V. Greer, 269 N.Y.S. 660, 
150 Misc. 10—McDermott v. Books, 
217 N.Y.S. 181, 128 Misc. 17, af- 
ffi'med 218 N.Y.S. 809, 218 App.Div. 
849—Elder v. Rosenwasser, 200 N. 
Y.S. 620, 121 Misc. 181, affirmed 
202 N.Y.S. 921, 208 App.Div. 745, 
reversed on other grounds 144 N. 
E. 669, 238 N.Y. 427. 
yt.—Town of Milton v. Bruso, 10 A. 
2d 203. 204, 111 Vt. 82, citing Cor¬ 
pus Juris. 

—Gimbel Bros. v. Adams, 190 N. 
W. 357. 178 Wis. 590. 

30 C.J. p 595 note 85. 

Different rule as to funeral expenses 
see infra § 61. 

23. Ind.—Allen v. Selig Dry Goods 
Co., 165 N.E. 338, 90 Ind.App. 290. 
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assent of the husband to the supply of necessaries 
furnished the wife, living apart from him without 
his consent or fault, may be implied from circum¬ 
stances so as to render him liable.-" 

Return of wife. Where the wife returns to her 
husband, or is willing to return and without suffi¬ 
cient cause he refuses to receive her, he is liable 
for her necessaries from that time.-^ His liability 
in such a case does not extend back, however, 
through the period of her desertion.^^ In case the 
wife has committed adultery during the separation, 
the husband is not bound to receive her back, and 
on his refusal to do so, he is not bound for neces¬ 
saries supplied to her;30 nevertheless, his forgive¬ 
ness and reception of her would restore his liabili¬ 
ty. 

A temporary separation by the wife, during a ner¬ 
vous condition incident to sickness, does not consti¬ 
tute an abandonment depriving her of the right to 
be furnished with necessaries by the husband.^^ 

An involuntary separation resulting by operation 
of law from the wife’s fault, as where she is im¬ 
prisoned for a felony, does not relieve the husband 
from liability for necessaries.^s 


41 C.J.S. 

c. Separation through Fault of Husband 

Where through the husband's fault, and with good 
and sufficient cause, the wife is living apart from him or 
where he has driven her away or abandoned her, with- 
out her fault and without suitably providing for her, he 
is bound by her pledge of his credit for her necessaries 
except, according to some decisions, where she has ade¬ 
quate means of her own. 

Where through the fault of the husband, such as 
his cruelty, violence, or other acts which would en¬ 
title her to a divorce, and with good and sufficient 
cause, the wife is living apart from her husband, or 
where he has driven her away or has abandoned 
her, without her fault, and without making suitable 
provision for her, she may pledge his credit for 
her necessaries, and he is liable.^^ In such case the 
law implies an agency in the wife to purchase nec¬ 
essaries on the credit of the husband.^® It is not 
essential that a person furnishing an abandoned wife 
with necessaries shall have previously demanded of 
the husband that he support the wife, in order to 
recover from the husband.^® 

Where a husband who without cause has expelled 
his wife from his house afterward designedly mis¬ 
leads her into the belief that he is dead, and she, 
honestly acting on that belief, marries another, he 
cannot avail himself of her second bigamous mar- 


Me.—Brown v. Durepo, 118 A. 451, 
121 Me. 228, 27 A.L.R. 551. 

N.Y.—In re Roessler’s Estate, 12 N. 
T.S.2d 572, 171 Miso. 308—Roches¬ 
ter General Hospital v. Ingstrum, 
298 N.Y.S. 603, 164 Misc. 148, re¬ 
versed on other grounds 13 N.Y.S. 
2d 792, 171 Misc. 288. 

Pa.—Commonwealth v. Surovitz, 25 
A.2d 761, 148 Pa.Super. 342. 

20 C.J. p 596 note 86. 

27. Del.—Collins v. Mitchell, 5 Del. 
369. 

28. N.Y.—Rochester General Hospi¬ 
tal V. Ingstrum, 298 N.Y.S. 603, 

164 Misc. 148, reversed on father 
grounds 13 N.Y.S.2d 792, 171 Misc. 
288. 

30 C.J. p 596 note 88. 

29. Ind.—Oinson v. Heritage, 45 Ind. 
73. 15 Am.R. 258. 

30 C J. p 596 note 89. 

30. N.Y.—Gould V. Gould, 194 N.Y. 
S. 742, 201 App.Div. 674. 

30 C.J. p 596 note 90. 

31- Mass.—Hunter v. Boucher, 3 
Pick. 289. 

32. Ala.—Bryant v. Lane, 81 So. 364, 
17 Ala.App. 2S. 

33. Me.—Bates v. Enright, 42 Me. 
105. 

34. D.C.—Maschauer v. Downs, 289 
F. 540, 53 App.D.C. 142, 32 A.L. 
R. 1461. 

Ind.—Allen v. Selig Dry Goods Co., 

165 N.E. 338, 90 Ind.App. 290. 


I Mont.—McQuay v. McQuay, 284 P. 
532, 86 Mont. 535. 

N.J.—Systma v. Bonte, 155 A. 609, 
108 N.J.Eq. 493. 

N.Y.—Kuhlbarsch v. Sauter, 13 N.Y. 
S.2d 844, 257 App.Div. 1038, affirm¬ 
ing 10 N.Y.S.2d 996, 170 Misc. 955 
—Ross V. Fisher, 227 N.Y.S. 743, 
223 App.Div. 342—Daly's Astoria 
Sanatorium v. Blair, 291 N.Y.S. 
1006, 161 Misc. 716—Lanyon’s De¬ 
tective Agency v. Cochrane, 199 N. 
Y.S. 482. 

Okl.—Branson v. Branson, 123 P.2d 
643, 190 Okl. 347—Williams v. Wil¬ 
liams, 229 P. 7^7, 103 Okl. 194. 
Pa.—Jones v. Markley, 92 Pa.Super. 
348. 

30 C.J. p 596 note 94, p 597 notes 97, 
98. 

Funeral expenses see infra § 61. 

“The presumption from 
[such] facts . . . is, as a mat¬ 

ter of law, that such necessities were 
not furnished to her by her husband. 

. . . [The] evidence creates a 
legal presumption that such scheme 
and intention ... to abandon 
and refuse to meet his legal obliga¬ 
tions to his wife continued up to the 
time of his death."—Kuhlbarsch v. 
Sauter, 10 N.T.S.2d 996, 1001, 170 
Misc. 955, affirmed 13 N.Y.S.2d 844, 
257 App.Div. 1038. 

Sufficiency of grounds 

(1) A wife is not justified in aban¬ 
doning the home furnished by her 
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husband, so as to render him liable 
for her support furnished by her fa¬ 
ther, because of the presence of oth¬ 
ers in such home, where it was 
agreed on before marriage that such 
persons should be a part of the 
home.—Hardy v. Smith, 13 Ohio App. 
399. 

(2) Other grounds considered see 
30 C.J. p 597 note 97 [a]. 

EOLuatable debt 

"When a husband deserts or aban¬ 
dons his wife, without making pro¬ 
vision for her support, and a third 
person advances money to her, which 
she uses to obtain necessaries, an 
equitable debt is thereby created, 
which the person making the ad¬ 
vance may enforce by a suit in equi¬ 
ty. ... In order to establish 
[such] debt ... it 
must be made to appear that the 
wife has pledged the husband’s cred¬ 
it."—Levin v. Levin, 22 A.2d 885, 130 
N.J.Eq. 459, affirmed Levin v. Levine, 
24 A.2d 849, 131 N.J.Eq. 474. 

35. Ind.—^Allen v. Selig Dry Goods 
Co., 165 N.E. 338, 90 Ind.App. 290. 

N.Y.—Lanyon's Detective Agency v. 

Cochrane, 199 N.Y.S. 482. 

30 C.J. p 596 note 94, p 597 note 95. 

36. N.Y.—Hardy v. Eagle, 54 N.Y.S. 
1045, 25 Misc. 471, affirming 51 N.Y. 
S. 501, 23 Misc. 441. 

30 C.J. p 597 note 96. 
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riage in defense of an action against him for neces¬ 
saries.®'^ 


husband from liability for necessaries 
1 wife.^* 


§ 53 

furnished the 


Wife having adequate means. According to some 
decisions, where a wife living apart from her hus¬ 
band for just cause, has means of her own adequate 
for her support, no necessity exists for others to 
supply her, and the husband cannot be made liable 
except on an express promise to pay but this has 
been denied.®* 

Motives or conduct of person furnishing neces¬ 
saries. A person who has received into his house 
a woman who has been forced to leave her husband 
by his cruelty cannot recover from the husband for 
her maintenance where one of his motives for re¬ 
ceiving the woman was that he might maintain an 
adulterous intercourse with her.4* A right of ac¬ 
tion against a husband for board of his wife after 
she has justifiably left him is not barred by the fact 
that plaintiff and the wife conspired to abduct and 
conceal a minor child of defendant in order to coin- 
pel him to settle a separate maintenance on his 
wife.'*^ 

Offer of reconciliation or support. Where a hus¬ 
band who has causelessly deserted his wife seeks a 
reconciliation in good faith, and the wiie refuses 
without good cause to live with him again, she be¬ 
comes from that time the party in the wrong, and 
has no longer any authority to pledge his credit, 
even for necessaries, any more than she would 
have had if she had herself originally left him with¬ 
out cause.^® However, the request of the husband 
for the wife to live with him will have no such ef¬ 
fect where it is accompanied with such threatening 
language and such unreasonable claims as to show 
insincerity on his part.^® A general offer of sup¬ 
port made by the husband after abandonment of the 
wife, not followed by performance or coupled with 
an offer to resume cohabitation, does not relieve the 


d. Separation by Agreement 


Where husband and wife, by mutual agreement, live 
separately, he remains liable for her necessaries m the 
absence of special circumstances, as for example wnere 
has suitably provided for her needs, or credit has been 


Where husband and wife, by mutual agreement, 
live separately, the husband is still liable for her 
necessaries,^® unless as discussed supra subdivision 
a of this section, he has made suitable provision for 
her needs, or unless she has means of her own,^ 
or unless plaintiff extended credit to the wife,^ 
or unless the husband and wife have agreed, as a 
condition of the separation, that she shall support 
herself and make no claim on him for support, and 
she has not returned, or offered to return, to him.^® 
Notwithstanding an allowance by the husband for 
the separate maintenance of the wife, he may be¬ 
come liable to pay for goods ordered by the wife by 
expressly agreeing to pay for them;^® and notwith¬ 
standing provision for maintenance is made, if the 
wife, during the separation, buys necessaries which, 
after a reconciliation, come to the possession of the 
wife and family, the husband is liable.®® 


I 53. _Pendency of Suit for Divorce or 

Separation 

The mere pendency of a suit for divorce or separation 
does not relieve a husband of liability for his wife's neces¬ 
saries if he would otherwise be liable. 

Where the circumstances are such that the hus¬ 
band would otherwise be liable for necessaries fur¬ 
nished his wife, he is not relieved from liability by 
the mere pendency of a suit for divorce,®^ separa¬ 
tion,®® or limited divorce.®* Conversely, where the 
circumstances are such that the husband would not 
otherwise be liable, liability is not imposed on him 


37. Mass.—Cartwright v. Bate, 1 Al¬ 
len 514, 79 Am.D. 759. 

38. Mass.—Prescott v. Webster, 56 
X.E. 577, 175 Mass. 316. 

30 C.J. p 597 note 3. 

x.H.—O tt V. Hentall, 47 A. 80, 
70 X.H. 231, 51 L..R.A. 226. 

Effect of wife’s possessing separate 
estate or income generally see su¬ 
pra § 50. 

40. Mass.—Almy v. Wilcox, 110 

Mass. 443. 

41. Mass.—Burlen v. Shannon, 14 

Gray 433. 

42. N.H.—^Walker v. Laighton, 31 

X.H. 111. 

43. X.H.—Walker v. Laighton, su¬ 

pra. 


44, N.Y,—Dodge v. Holbrook, 176 N. 
Y.S. 562, 107 Misc. 257. 

45. Ind.—Allen v. Selig Dry Goods 
Co., 165 N.E. 338, 90 Ind.App. 290. 

N.Y.—Hillman v. Boehm, 29 N.Y.S. 
2d 199. 

Vt.—Town of Milton v. Bruso, 10 A. 

2d 203. Ill Vt. S2. 

30 C.J. P S98 note 10. 

48. Ind.—Allen v. Selig Dry Goods 
Co., 165 N.E. 338, 90 Ind.App. 290. 
X j _St. Mary’s Hospital v. Paxton, 
159 A. 803, 10 N.J.Misc. 514. 

X.Y.—Decker v. Moyer, 121 N.Y.S. 
*630. 

47. N.Y.—Rochester General Hospi¬ 
tal V. Ingstrum, 13 N.Y.S.2d 792, 171 
Misc. 2S8, reversing 298 N.Y.S. 603, 
164 Misc. 148. 


Extension of credit to wife generally 
see infra § 56. 

48. Mass.—Alley v. Winn, 134 Mass. 
77, 45 Am.R. 297. 

30 C.J. p 598 note 13. 

49. U.S.—Shreve v. Dulany, D.C., 22 
F.Cas.No.12,817, 1 Cranch C.C. 499. 

50. Ky.—Rennick v. Picklin, 3 B. 
Mon. 166. 

51. Ind.—Allen v. Selig Dry Goods 
Co., 165 N.E. 338, 90 Ind.App. 290. 

30 C.J. p -598 note 21. 

Effect of award of alimony see su¬ 
pra § 51 c. 

52. N.Y.—Minck v. Martin, -54 N.Y. 
Super. 136. 

30 C.J. p 598 note 22. 

53. N.Y.—Lord v. Thompson, 41 N 
Y. Super. 115. 
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“by reason of the pendency of a suit for divorce.®^ 
The mere filing of a bill of divorce by a husband is 
not evidence of the fact that he has failed to make 
adequate provision for his wife.^® 

§ 54. - Husband in Prison 

A husband’s liability for his wife’s necessaries is not 
affected by the fact that he is in prison. 

A husband's liability for necessaries furnished his 
wife is not charged or affected by the fact that he 
is in prison.^® 

§ 55. - Notice Not to Give Wife Credit 

A husband providing his wife with necessaries is not 
liable to persons who give her credit in his name despite 
his notice forbidding it; but the mere giving of notice 
not to credit the wife for necessaries does not relieve a 
husband from liability where he fails to supply them 
and would otherwise be liable. 

If a husband provides necessaries for his wife, 
and forbids certain persons or all persons to give 
her credit in his name, and such credit is neverthe¬ 
less given, such notice will bar a recovery from 
him.®*^ On the other hand, the mere fact that a hus¬ 
band gives notice not to give credit to his wife for 
necessaries will not relieve him from his liability 
where he fails to support her, the supplies furnished 
her are within the classification of necessaries, and 
the circumstances are such that he would otherwise 
be liablebut it is incumbent on persons who fur¬ 
nish the wife with necessaries after such notice to 
show that the goods were necessaries and that the 
husband had failed to supply them, in order to bind 
him.®9 It has been held that a general published 
notice not brought to the attention of a person fur¬ 
nishing the wife with necessaries does not affect his 
right to recover or the liability of the husband;®® 
but, under other authority, the fact that a tradesman 
dealing with the wife for the first time on the credit 
of the husband does not know of a general published 


notice not to give her credit does not confer on him 
a right to recover from the husband who is perform¬ 
ing his duty of furnishing the wife with necessa¬ 
ries.®^ 

Under at least one statute, notice by the husband 
relieves him of all liability for necessaries furnished 
to the wife where she has voluntarily abandoned 
him without sufficient provocation,®^ but not where 
she is separated from him by reason of his own mis- 
conduct.®^ 

Defense of prior action as notice. A mere gen¬ 
eral unsuccessful defense by th^ husband in an ac¬ 
tion for necessaries is not notice by the husband to 
plaintiff in the action that the husband will not per¬ 
mit the wife to purchase any necessaries on his 
credit.®^ 

Notice as revocation of agreement. Where a 
wife, as invalid, lives with her father under an 
agreement between him and the husband that the 
latter is to pay for her support, a subsequent pub¬ 
lic notice given by the husband that he v/ill not be 
liable for her support will not operate as a revoca¬ 
tion of the agreement.®® 

§ 56. - Credit Given to Person Other 

than Husband 

There is a rebuttable presumption that a wife’s 
necessaries are furnished on the husband’s credit; but 
where a person furnishing necessaries to a. married 
woman relies exclusively on her individual credit or the 
credit of her separate estate, the husband, under most 
authorities, is not liable. The fact that goods are charged 
to the wife on the seller’s books does not conclusively 
show that credit was given exclusively to her. 

Where a person sells or furnishes necessaries to 
a married woman and extends credit exclusively to 
her in her individual capacity, or on the credit of 
her individual estate, the husband, under most au¬ 
thorities, is not liable,®® even though the circum- 


54. K.T.—Catlin v. Martin, 69 N.T. 
393. 

55. Mass.—Burlen v. Shannon, 14 
Gray 433. 

5S. S.D.—Haakon County v. Staley, 
243 N.W. 671, 60 S.D. S7. 

30 C.J. p 599 note 34. 

57. Okl.—Perry v. Myers, 259 P. 
556, 127 Okl. 27. 

30 C.J. p 599 notes 38, 39. 

58. Tex.—La Mode Ready to Wear, 
Inc., V. Wallace, Civ.App., 52 S.W. 
2d 276, citing Corpus Juris. 

30 C.J. p 599 note 40. 

59. Tex.—La Mode Ready to Wear, 
Inc., V. Wallace, supra, citing Cor¬ 
pus Juris. 

30 C.J. p 599 note 41. 

60. N.H.—^Valker v. Laighton, 31 
N.H. 111, 


N.Y.—Sloane v. Boyer, 95 N.T.S. 531. 

61. Mo.—Meuschke v. Riley, 140 S. 

W. 639, 159 Mo.App. 331. 

82. Ga.—Ward v. Johnson, 98 S.E. 

405, 23 Ga,App. 479. 

Separation generally see supra § 52. 

63. Ga.—^Ward v. Johnson, supra. 

64. N.T.—Ogden v. Prentice, 33 
Barb. 160. 

63. N.T.—Daubney v. Hughes, 60 N. 
T. 187, affirming 3 Thomps. & C. 
350. 

66. Ala.—McMillan v. Fabretta, 163 
So. 793, 796, 231 Ala. 188, citing 
Corpus Juris—Tullis v. Nachman 
& Meertief, 107 So. 224, 21 Ala. 
App. 257. 

D.C.—Maschauer v. Downs, 289 P. 
540, 53 App.D.C. 142, 32 A.L.R. 
1461. 


Ga.—Alexander v. Duffee-Freeman 
Furniture Co., 183 S.E. 86, 52 Ga. 
App. 244—Butler v. Godley, ISl S. 
E 494, 51 Ga.App. 784—Hutchings 
V. Snyder, 176 S.E. 794, 49 Ga.App. 
551—Manley v. Chamberlin-John- 
son-Du Bose Co., 151 S.E. 676, 41 
Ga.App. 31—Morrison v. Evans, 

120 S.E.- 430, 31 Ga.App. 256. 

Me.—Brown v. Durepo, 116 A. 451, 

121 Me. 226, 27 A.L.R. 551. 

Md.—Pickett’s Estate v. Pickett, 158 
A. 29. 162 Md. 10. 

Mich.—Pritchard v. Bigger, 285 N.W. 
17, 288 Mich. 447. 

Miss.—Skehan v. Davidson Co., 145 
So. 247, 164 Miss. 518. 

Mo.—Lowenstein v. Widdicomb, 

App., 52 S.W.2d 1044. 

N.T.—In re Oppenheim’s Estate, 37 
N.T.S.2d 43, 178 Misc. 1026—Roch- 
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stances were such that the wife might have pledged 
his credit,®'^ and even though they are living to¬ 
gether and he sees her in possession of the arti¬ 
cles;®* and the rule applies even though the con¬ 
tract is not binding on the wife or on her proper¬ 
ty,®* and even though the seller may have expected 
her to procure the money from her husband.'^® 
However, as to the general rule there is some con¬ 
trary authority and the rule has been confined to 
cases where the wfe has a separate income or sep¬ 
arate property under her own control,^* The effect 
of statutes relating to family expenses on this prin¬ 
ciple is considered infra § 64, 

Where credit is extended to some third person, 
the husband is relieved of responsibility but the 
mere fact that a third person guarantees payment 
of the debt,^* or agrees to become liable as sure- 
tyP does not relieve the husband of liability where 


the credit is actually extended to him. 

Presumption and burden of proof. The presump¬ 
tion ordinarily obtaining is that the necessaries were 
furnished on the credit of the husband; and limi¬ 
tation to the wife’s credit has been said to be a mat¬ 
ter of defense to be proved by the husband.'^ This 
presumption may be rebutted by circumstances 
showing that the wife purchased on her own re¬ 
sponsibility, and without assent, express or implied, 
on the part of the husband.^* However, it has been 
held that the burden of showing that credit was 
extended to the husband, and not the wife, rests 
on the party furnishing the necessaries.'^* 

Goods charged to svife or third person. The fact 
that the goods are charged to the wife on the books 
of the seller, while it may be a circumstance show¬ 
ing that credit was given to her exclusively,*® is not 


ester General Hospital v. Ing- 
strum. 13 N.T.S.2d 792, 171 Misc. 
28S, reversing 298 N.Y.S. 603, 164 
Misc. 148—In re Horn’s Estate, 
273 N.Y.S. 259, 151 Misc. 261— 

Edgar A. Levy Leasing Co. v. 
Cohen. 261 N.Y.S. 145, 145 Misc. 
glO—Hornfeck & Son v. Gregory, 
214 N.Y.S. 83, 126 Misc. 567. 

N.C.—Batts V. Batts, 151 S.E. 868, 
198 N.C. 395. 

Ohio.—Tille v. Finley, 186 N.E. 448. 
126 Ohio St. 578—Highee Co. v. 
Crum, 160 N.E. 865, 27 Ohio App. 
107 —Attorneys’ Service Co. v. 
Monk. 19 Ohio App. 16—Thon v. 
Jewish Hospital, 31 Ohio N.P.,N.S. 
470. 

30 C.J. p 600 notes 52, 53. 

Capacity of wife to contract for nec 
essaries see infra § 183. 

Liability of wife see infra § 63. 

Effect on agency 

(1) “The common-law doctrine of 
the agency of the wife for her hus¬ 
band exists where the wife purchas¬ 
es ‘necessities* for the household, but 
ceases when she makes such pur¬ 
chases upon her exclusive credit.”— 
Ryon V. John Wanamaker, New York, 
Inc., 190 N.Y.S. 250, 253, 116 Misc. 
91, affirmed 194 N.Y.S. 977, 202 App. 
Div. 848, affirmed 139 N.E. 728, 235 
N.Y. 545. 

(2) A wife purchasing necessaries 
for herself or her family is pre¬ 
sumably acting as her husband’s 
agent, but that presumption is over¬ 
come when she specifically contracts 
in her own name and the credit is 
given to her.—Fulcomer v. Pennsyl¬ 
vania R. Co., 14 A. 2d 593, 141 Pa. 
Super. 264—Dublino v. Natale, 179 A. 
821, lis Pa.Super. 301—Boggs & 
Buhl V. Kamons, 167 A. 373, 109 Pa. 
Super. ‘487—Strawbridge & Clothier 
V. Shecter, 92 Pa.Super. 61. 

Express stipulation by wife 

“Where ... th^ husband was 


not a party to the contract and 
. , . the wife, in making the 

purchase, expressly stipulated that 
she. and not her husband, was to be 
liable, and ... the goods were 
furnished to her upon this condition, 
the husband is not liable under his 
general implied obligation.”—Shaw 
V. J. P. Allen & Co., 128 S.E. 699, 
34 Ga.App. 111. 

Express or implied agreement by 
seller 

(1) “The husband is relieved of 
this liability [for necessaries fur¬ 
nished his wife] . . - where 

the party furnishing the necessaries 
either by express agreement or un¬ 
mistakable conduct, limits himself to 
the wife’s credit.”—Jackson v. Frey, 
248 N.Y.S. 669, 671, 139 Misc. 92 


74 . Ga.—Pafford v. W. L. Hinson & 
Co., supra. 

75. Ga.—Smith v. R. B. Elliott & 
Sons, 157 S.E. 706, 43 Ga.App. 4. 

76. Ala.—McMillan v. Fabretta. 163 
So. 793, 231 Ala. 188—Gafford v. 
Dunham, 20 So. 346, 111 Ala. 551 
—Tullis V. Nachman & Meertief, 
107 So. 224, 21 Ala.App. 257. 

Ga.—Morris v. Shaw, 160 S.E. 820, 44 
Ga.App. 222—Manley v. Chamber- 
lin-Johnson-Du Bose Co., 151 S.E. 
676. 41 Ga.App. ’SI—Shaw v. J. P- 
Allen & Co., 128 S.E. 699, 34 Ga. 
App. 111. 

Me.—Brown v. Durepo, 116 A. 451, 
121 Me. 226, 27 A.L.R. 551. 

N.Y.—Jackson v. Frey, 248 N.Y.S. 

669, 139 Misc. 92. 

30 CJ. P 600 note 58. 


(2) “It would seem clearly unnec¬ 
essary . • • that the seller s 

agreement to extend the credit to 
. . [the wife] should be ex¬ 

press provided there are circum¬ 
stances from which . . . 

agreement by him may be implied.” 
—Shaw V. J. P. Allen & Co., 128 S. 
E. 699, 701, 34 Ga.App. HI. 

67. Mich.—Pritchard v. Bigger, 285 
N.W. 17, 288 Mich. 447. 

68. N.Y.—Ryon v. John Wanamak¬ 
er, New York, Inc.. 190 N.Y.S. 250, 
116 Misc. 91, affirmed 194 N.Y.S. 
977, 202 App.Div. 848, affirmed 139 
N.E. 728, 235 N.Y. 545. 

69. Conn.—Taylor v. Shelton, 30 
Conn. 122. 

70. Ga—Morris v. Root, 65 Ga. 686. 

71. Idaho.—Edminston v. Smith, 92 
P. 842, 13 Idaho 645, 121 Am.S.R. 
294, 14 L.R.A.,N.S., 871. 

30 C.J. p 600 note 56. 

72. Tex.— Black v. Bryan, 18 Tex. 
453. 

73. Ga—Pafford v. W. L. Hinson & 
Co., 128 S.E. 207, 34 GaApp. 73. 


77. N.Y.—Jackson v. Frey, 248 N. 
Y.S. 669, 139 Misc. 92. 

78. Ala.—McMillan v. Fabretta, 163 
So. 793, 231 Ala. 188—Gafford v. 
Dunham, 20 So. 346, 111 Ala. 551 
Tullis V. Nachman & Meertief, 107 
So. 224, 21 AlaApp. 257. 

Ga—Shaw v. J. P. Allen & Co., 128 
S.E. 699, 34 GaApp. HI. 

Me.—Brown v. Durepo, 116 A. 451, 
121 Me. 23-6, 27 A.L.R. 551. 

30 C.J. p 600 note 59. 

Circumstances held insufficient 
Ga.—Manley v. Chamberlin-Johnson- 
Du Bose Co., 151 S.E. 676, 41 Ga 
App. 31. 

N Y.—Rochester General Hospital v. 
Ingstrum, 13 N.Y.S.2d 792, 171 

Misc. 288, reversing 298 N.Y.S. 603, 
164 Misc. 148. 

79. D.C.—Maschauer v. Downs, 289 
F. 540, 53 App.D.C. 142, 32 A.L.R. 
1461. 

89. Ala.—McMillan v. Fabretta, 163 
So. 793, 231 Ala. 188—Tullis v. 

Nachman & Meertief, 107 So. 224, 
21 AlaApp. 257. 

Ga—Manley v. Chamberlin-Johnson- 
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conclusive to that effect, and does not alone operate 
to relieve the husband of liability.^^ Likewise, the 
mere fact that items are charged against a third 
person on the seller’s books does not establish con¬ 
clusively and as a matter of law that the credit was 
extended to him instead of to the husband.^^ 

Presence and assent of husband. The mere pres¬ 
ence of the husband at the time of the sale is equal¬ 
ly consistent with the fact that credit is extended 
to the wife as that the sale is made on his credit, 
and does not of itself show knowledge on the part 
of the husband that the wife is purchasing on his 
credit ,*^4 and the mere fact that the husband assents 
to the transaction, or acts as the wife^s agent there¬ 
in, may be immaterial.^5 However, where the wife, 
in the presence of her husband, contracts for a nec¬ 
essary without making any express promise to 
charge herself or her separate estate, the husband 
alone is liable.^® 

Credit on wife*s allowance. Where the husband 
jias made a suitable allowance for the wife, and 
credit has been given on her allowance, the husband 
will not be bound.^*^ 

Agreement not to hold husband. Where a per¬ 
son supplying a wife with goods has specially agreed 
with the husband not to hold him liable, no recovery 
can afterward be had against him.^s 

Ratification by husband. If the wife did not pro¬ 


fess to act for the husband, but for herself alone, 
a subsequent ratification of the contract by the hus¬ 
band will not be binding on him in such case the 
husband can be made liable only on a new contract 
based on a proper consideration.^O If the credit 
was not given to the wife, but to the husband, a 
ratification of her purchases by the husband will 
make him liable for them.^i 

Benefit inuring to husba/nd. If the creditor has 
accepted the wife as his debtor, he cannot afterward 
make the husband his debtor by showing that the 
things for which the charges were made were bene¬ 
ficial to the husband.92 

§ 57. What Are Necessaries 

The term ''necessaries," in the law of husband and 
wife, is a relative term, to be applied to the circumstances 
and conditions of the parties. Necessaries are not con¬ 
fined to the bare essentials of life; whatever tends to 
relieve distress or in some essential particular to promote 
comfort may be deemed a necessary. 

The term “necessaries” is not capable of very 
exact definition,93 and the question of what is in¬ 
cluded therein is often troublesome nor is it de¬ 
sirable to attempt to prescribe a universal rule or 
formula containing an exact enumeration of all the 
kinds or classes of articles which may be included 
within the meaning of the term.^5 “Necessaries” is 
a relative®® and elastic®*^ term which must be applied 
to the circumstances and conditions of the parties, 


Du Bose Co., 151 S.E. 676, 41 Ga. 
App. 31. 

Me.—Brown v. Durepo, 116 A. 451, 
121 Me. 226, 27 A.L.R 551. 

K.Y.—Henri Bendel, Inc. v. Edeson, 
210 N.T.S. 141, 125 Misc. '433. 
Ohio.—Tille v. Finley, 186 N.E. 448, 
126 Ohio St. 578. 

CIxcumstaiLce for consideration of 
jury 

W.Va,—Hinton Department Co. v. 
Lilly, 141 S.E. 629, 105 W.Va. 126. 

SI. Ga.—Wright v. Universal Ga¬ 
rage Co., 187 S.E. 718, 54 Ga.App. 
323—Manley v. Chamberlin-John- 
son-Du Bose Co., 151 S.E. 676, 41 
Ga.App. 31. 

Me.—Brown v. Durepo, 116 A. 451, 
121 Me. 226, 27 A.L R. 551. 

Miss.—Skehan v. Davidson Co., 145 
So. 247, 164 Miss. 518. 

N.Y.—C. Ludwig Baumann & Co. 
Brooklyn v. Burman, 278 N.T.S. 80, 
155 Misc. 314—Henri Bendel, Inc. 
V. Edeson, 210 N.T.S. 141, 125 

Misc. 43'3. 

W.Va.—Hinton Department Co. v. 
Lilly, 141 S.E. 629, 630, 105 W.Va. 
126, citing Corpus Juris. 

$0 C.J. p 601 note 60. 

Well-considered case 
Md.—Noel v. O’Neill, 97 A, 513, 128 
Md. 202. i 


That husband’s name did not ap¬ 
pear on hospital bill rendered for 
services to his wife does not relieve 
him of liability.—Rochester General 
Hospital v. Ingstrum, 13 N.T.S.2d 
792, 171 Misc. 288, reversing 298 N. 
T.S. 603, 164 Misc. 148. 

82. Ga.—Smith v. R. E. Elliott & 
Sons, 157 S.E. 706, 43 Ga.App. 4. 

83. N.Y.—Schwartz v. Cohn, 129 N. 
T.S. 464. 

84. N.Y.—Schwartz v. Cohn, supra. 

85. Md.—Maulsby v. Byers, 10 A. 
235. 67 Md. 440. 

30 C.J. p 601 note 63. 

83. Ga.—Rushing v. Clancy, 19 S.E. 
711, 92 Ga. 769. 

87. Mo.—Harshaw v. Merryman, 18 
Mo. 106. 

88. Tex.—Crosby v. Harris, Civ. 
App., 234 S.W. 127. 

89. Ind.—Meiners v. Munson, 53 
Ind. 138. 

30 C.J. p 601 note 68. 

90. Tenn.—Happek v. Hartby, 7 
Baxt. 411. 

91. Ohio.—P. H. Harman Co. v. 
Thornton, 28 Ohio N.P.,N.S., 586, 
594, quoting Corpus Juris. 

Vt.—Day V. Burnham, 36 VL 37. 
Ratification of acts of wife as agent 
see infra § 66. 
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92. Vt.—Roberts v. Kelley, 51 Vt. 
97. 

30 C.J. p 601 note 71. 

93. Ala.—Eskridge v. Ditmars, 51 
Ala. 245. 

What constitutes “family expenses” 
see infra § 64. 

“There is no rigid test in this 
Commonwealth for the determination 
of the necessaries of a wife for 
which the husband may be held lia¬ 
ble.”—Berkwitz v. Dunham, 168 N.E. 
183, 269 Mass. 65. 

Xn absence of statutory definition 
of the word “necessaries” as it is 
used in a statute, “the common law 
must be looked to ... to de¬ 
termine what is included.”—Palmer 
V. Turner, 43 S.W.2d 1017, 1019, 241 
Ky. 322. 

94. U.S.—Hill V. Commissioner of 
Internal Revenue, C.C.A., 88 F.2d 
941. 

95. Mass.—Conant v. Burnham, 133 
Mass. -503, 43 Am.R. 532. 

Okl.—Labadie v. Henry, 270 P. 57, 
132 Okl. 252, 60 A.L.R. 1183. 

90. Ala.—Eskridge v. Ditmars, 51 
Ala. 245. 

30 C.J. p 601 note 76. 

97. N.Y.—Wickstrom v. Peck, 148 

N.Y.S. 596, 163 App.Div. 608— 
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0 , their means and station in life;9* the liability of 
, husband does not by law extend to all purchases 
of the wife indiscriminately.** According to the 
Corpus Juris statement, which has been said to em¬ 
body the clearest definition, in a general way. it may 
be said that whatever naturally and reasonably tends 
to relieve distress, or materially and in some essen¬ 
tial particular to promote comfort, either of body 
or mind, may be deemed to be a necessary, for which 
a wife, under proper circumstances, may pledge her 
husband’s credit.^ Necessaries, it is said, consist of 
food, drink, clothing, washing, medical attention, 
and a suitable place of residence, and these may be 
regarded as necessaries in the absolute sense of the 
word.* However, necessaries, in this sense, are not 
confined to the bare essentials of life,* such as food, 
shelter, and raiment.* The liability of the husband 
is not limited to articles required to sustain life or 
preserve decency;* it extends to articles which 
would ordinarily be necessary and suitable in view 


of the rank, position, fortune, earning capacity, and 
mode of living, of the husband.® 

Necessaries do not include extravagant or unrea¬ 
sonable purchases.* In some instances, as m the 
case of lu.xuries or articles clearly outside of house¬ 
hold affairs, it is undoubtedly the duty of the cour 
to rule as a matter of law that certain articles do 
not come within the class of necessaries for which 
a wife may pledge the credit of her husband with¬ 
out his consent;* but ordinarily, as discussed infra 
§ 444 ^ the question whether the articles in question 
are, under the circumstances, necessaries is one of 
fact for the jury. 

It has been held that the style of living and ex¬ 
penditure in the circle into which the husband in¬ 
troduces his wife and where he expects her to find 
intimates and associates may be considered in de¬ 
termining what are necessaries;* but it has also 
been held that articles possessed by other women 


Wilder V. Brokaw, 126 N.T.S. 932, 

141 App.Div. 811. 

98. A.la.—McMillan v. Fabretta, 163 
So.' 793, 231 Ala. 188—Ponder v. 
Morns, 44 So. 651, 152 Ala. o31. 
IlL«_Weinstein v. Lotsoff, 232 Ill. 
App. 566. 

Ind.—Allen v. Selig Dry Goods Co.. 

165 N.E. 338, 90 Ind.App. 290. 

Md.—Vaccarino v. Gozzubo, 31 A, 2d 

316 . ^ 

Mass.—Jordan Marsh Co. v.^ Cohen, 
136 X.E. '350, 242 Mass. 245, 24 A. 
L.R. 1480. 

Miss.—Skehan v. Davidson Co., 145 
So. 247. 164 Miss. 518. 

Mont.—McQuay v. McQuay, 284 P. 
532, 86 Mont. 535. 

X.J.—Gruenberg v. Douglas, 193 A. 

176, 118 NT.J.Law 398. 

X.T.—In re Burt’s Will, 3 N.Y.S.2d 
70, 254 App.Div. 584, modifying 

28*9 N.Y.S. 875, 160 Misc. 218—Lan- 
von’s Detective Agency v. Coch¬ 
rane, 199 N.Y.S. 482. 

Ohio.—Attorneys Service Co. v. 
Monk, 19 Ohio App. 16—P. H. 
Harman Co. v. Thornton, 28 Ohio 
N.P.,X.S., 586. 

Okl.—Anderson v. Neiman-Marcus 
Co., 95 P.2d 584, 185 Okl. 568— 
Sohiefer v Wilson, 42 P.2d 263, 
171 Okl. 119—Labadie v. Henry, 
270 P. 57, 132 Okl. 252. 60 A.L.R. 
1183. 

30 C.J. p 5S9 note 76. p 601 note 78. 

99. Ohio.—Attorneys Service Co. v. 

Monk, 19 Ohio App. 16. j 

Okl.—Labadie v. Henry, 270 P. 57, 
132 Okl. 252, 60 A.L.R. 1183. 

1. Mass.—Conant v. Burnham, 133 
Mass. 503, 43 Am.R. 532. 

N.T.—McLaughlin v. McCanliss, 262 
■ N.Y.S. 529, 146 Misc. 518, affirmed 
268 N.Y.S. 912, 240 App.Div. 964 


—Lanyon's Detective Agency v. 
Cochrane, 199 N.Y.S. 482. 

Qhio.—P. H. Harman Co. v. Thorn¬ 
ton, 28 Ohio N.P.,N.S., 586, 593, 
quoting CJorpus Juris. 

Okl.—Schiefer v. Wilson, 42 P.2d 263, 
171 Okl. 119—Labadie v. Henry, 
270 P. 57, 132 Okl. 252, 60 A.L.R. 
1183. 

‘*A naked contractual obligation— 
arising upon an instrument to which 
the husband is not a signatory—un¬ 
connected with actual tangible bene¬ 
fit relieving the necessitous condition 
of the wife, is not a necessary for 
which the husband is liable"; so, 
where wife, before marriage, leased 
dwelling, and husband and wife, aft¬ 
er marriage, jointly occupied prem¬ 
ises, and husband paid rent until 
abandonment thereof, husband was 
not liable for rent on principle of lia¬ 
bility for necessaries.—Edgar A. 
Levy Leasing Co. v. Cohen, 261 N.Y. 
S. 145, 149, 145 Misc. 810. 
a. Mo.—Audrain County v. Muir, 
249 S.W. 383, 297 Mo. 499. 

N.J.—Caruso v. Caruso, 141 A. 16, 19, 
102 N.J.Eq. 303, citing Corpus Ju¬ 
ris and reversed on other grounds 
14S A. 8S2, 106 N.J.Eq. 130. 

■30 C.J. p 601 note 80. 

3. Ala.—McMillan v. Fabretta, 163 
So. 793, 231 Ala. 188. 

Okl.— Labadie v. Henry, 270 P. 57, 
132 Okl. 252, 60 A.L.R. 1183. 

4 ^ ■fq' Y.—Dravecko v. Richard, 196 
N?E. 17, 267 N.Y. 180 —Lanyon’s 
Detective Agency v. Cochrane, 199 
N.Y.S. 482. 

5. U.S.—^Hill V. Commissioner of 
Internal Revenue, C.C.A., 88 F.2d 

Mass.—Jordan Marsh Co. v. Cohen, 
136 N.E. 350, 242 Mass. 245, 24 A. 
L.R. 1480. 


N.J.—Caruso v. Caruso, 141 A. 16, 

19, 102 N.J.Eq. 303, citing Corpus 
Juris, and reversed on other 
grounds 148 A. 882, 106 N.J.Eq. 
130. 

Ohio.—P. H. Harman Co. v. Thorn¬ 
ton, 28 Ohio N.P.,N.S., 586, 593, 
quoting Corpus Juris. 

Okl.—Anderson v. Neiman-Marcus 
Co., 95 P.2d 584, 185 Okl. 568— 
Labadie v. Henry, 270 P. 57, 132 
Okl. 252, 60 A.L.R. 1183. 

30 C.J. p 601 note SI. 

XJ.S.—Hill V. Commissioner of In¬ 
ternal Revenue, C.C.A., 88 F.2d 

941. 

:^.j.—Goldberg v. Choma, 157 A. 450, 

* 9 N.J.Misc. 1203—Wanamaker v. 
Ulizio, 130 A. 555, 556, 102 N.J. 
Law 166, citing Corpus Juris—Ca¬ 
ruso V. Caruso, 141 A. 16, 19, 102 
N.J.Eq. 303, citing Corpus Juris 
and reversed on other grounds 148 
A. 882, 106 N.J.Eq. 130. 

Ohio.—P. H. Harman Co. v. Thorn¬ 
ton, 28 Ohio N.P.,N.S., 586, 593, 
quoting Corpus Juris. 

Okl.—Anderson v. Neiman-Marcus 
Co., 95 P.2d 584, 185 Okl. 568— 
Schiefer v. Wilson, 42 P.2d 263, 
171 Okl. 119—Labadie v. Henry, 
270 P. 57, 132 Okl. 252, 60 A-L.R. 
1183. 

^Vis.—Simpson Garment Co. v. 

Schultz, 196 N.W. 783. 182 Wis. 

I 506. 

30 C.J. p 602 note 82. 

7. Me.—Thorpe v. Shapleigh, 67 Me, 
235. 

30 C.J. p 602 notes 83, 84. 

8. Minn.— Bergh v. Warner, 50 N, 
W. 77, 47 Minn. 250, 28 Am.S.R, 
362. 

30 C.J. p 602 note 84. 

9. Mich.—Clark v. Cox, 32 Mich. 204, 
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moving in the wife^s social sphere are not a criteri¬ 
on of what is necessary.^® It has been said that the 
wife, subject to the court’s determination from the 
surrounding circumstances, is the sole judge of what 
articles are necessary, reasonable, and proper for 
herself.il 

The mere fact that more or other goods than her 
necessities require are sold to the wife will not pre¬ 
vent a recovery for those that are properly neces¬ 
saries ;12 but a recovery cannot be had for a frac¬ 
tional value of articles which are not necessaries, 
on the ground that they might have answered the 
purpose of other articles which would have been 
necessaries.l3 

The burden of establishing that a particular ar¬ 
ticle is a necessary is on the party so claiming.i^ 

§ 58. - Household Furniture, Supplies, 

and Decorations 

Necessaries include suitable furniture and house¬ 
hold equipment. 

Necessaries include suitable furniture.i® Partic¬ 
ular articles held to be necessaries include a lamp,!® 
a sofa cushion,1*^ awnings for the porch and win¬ 
dows,!® a rug,!® and a radio.^® A married woman 
cannot make her husband liable for the price of 
a sewing machine purchased by her without his con¬ 
sent, unless the machine be a necessity for their 
joint household.®! Apartment decorations furnished 
the wife without authority of the husband must be 
proved to be necessaries before the husband will be 
held liable therefor.®® There is authority for the 


view that, if the articles purchased are such as are 
ordinarily used in households such as the husband 
maintains, he will be liable notwithstanding it may 
turn out that the articles were not necessary to the 
comfort of the family, or were not needed under 
the particular circumstances, unless it was known 
to the tradesman that they were not needed.®® 

§ 59. - Articles of Dress or Ornament 

Articles of dress or ornament for the wife constitute 
necessaries within the limits of the husband's ability 
to pay. 

Articles of ordinary wearing apparel of the wife 
have been said to be prima facie®^ necessaries.®® 
The term '‘necessaries,” in its legal sense, as applied 
to a wife, has been said to include articles of orna¬ 
ment suitable to the husband’s estate and rank.®® 
The authority of the wife to bind the husband by 
purchases of articles of dress or ornament for her¬ 
self cannot be implied except for such articles as 
are suitable to her condition and his ability to pay.®^ 

§ 60. - Professional Services 

a. Medical and dental services 

b. Legal services 

a. Medical and Dental Services 

Medical, dental, nursing, and hospital services to a 
wife constitute necessaries for which the husband may be 
liable. 

Medical services are necessaries within the rule 
making the husband liable for necessaries furnished 
to the wife,®® and the husband has been held to be 


10. Mass.—Raynes v. Bennett, 114 
Mass. 424. 

Mo.—Johnson v, Briscoe, 79 S.W. 
498, 104 Mo.App. 493. 

11. Tex.—McKee v. Popular Dry 
Goods Co., Civ.App., 240 S.W. 567. 

12. Ohio.—P. H. Harman Co. v. 
Thornton, 28 Ohio N.R.N.S., 586, 
593, quoting Corpus Juris. 

30 C.J. p 602 note 89. 

13. Me.—Thorpe v. Shapleigh, 67 
Me. 235. 

14. Mich,—Annis v. Manthey, 208 N. 
W. 453, 234 Mich. 347. 

Va.—Mihalcoe v. Holub, 107 S.E. 704, 
130 Va. 425. 

"‘When a merchant sues a husband 
for necessaries sold to his wife or 
some member of his family, it is in¬ 
cumbent upon him to show, among 
other things, (1) that the articles 
purchased were such as are suitable 
for the wife or member of the fam¬ 
ily in view of the family’s social po¬ 
sition in the community in which 
they live, and in view of the defend¬ 
ant’s financial ability to pay for 
them, and (2) that the articles sold 
were reasonably needed by the wife 


or member of the family to whom 
they were sold at the time of the 
sale.”—.Simpson Garment Co. v. 
Schultz, 196 N.W. 783, 784, 182 Wis. 
506. 

15. Ohio,—P, H. Harman Co. v. 
Thornton, 28 Ohio N.P.,N.S., 586, 
593, quoting Corpus Juris. 

30 C.J. p 603 note 97. 
le. N.T,—Raymond v. Cowdrey, 42 
N.Y.S. 557, 19 Misc. 34. 

17. IST.Y,—Raymond v. Cowdrey, su¬ 
pra. 

18. N.Y.—C. A. Brandt Co. v. Engel- 
hardt, 182 N.Y.S. 618. 

19. Ohio.—P. H. Harman Co. v. 
Thornton, 28 Ohio N.P.,N.S.. 586. 

20. N.J.—Goldberg v. Choma, 157 
A. 450, 9 N.J.Misc. 1203. 

Other radios already iu home 
A radio has been held not a neces¬ 
sary ViThere there were already in the 
home a large cabinet radio in good 
order and a smaller radio.—Gruen- 
berg V. Douglas, 193 A. 176, 118 N.J. 
Law 398. 

2:1. Pa.—McQuillen v. Singer Mfg. 
Co., 99 Pa. 586. 
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22. N.Y.—Proctor v. Woodruff, 119 
N.Y.S. 232. 

23. Mo.—Sauter v. Scrutchfield, 28 
Mo.App. 150. 

24. Colo.—^Hardenbrook v. Harrison, 
17 P. 72, 11 Colo. 9. 

25. Ill.—Abrams v. Traster, 244 Ill. 
App. 533. 

Mo.—Audrain County v. Muir, 249 
S.W. 383, 297 Mo. 499. 

N.J.—Caruso v. Caruso, 141 A. 16, 
19, 102 N.J.Eq. 303, citing Corpus 
Juris, and reversed on other 
grounds 148 A. 882, 106 N.J.Eq. 
130. 

30 C.J. p '601 note 80, p 603 note 7 
[a]. 

23. U.S.—Hill V. Commissioner of 
Internal Revenue, C.C.A., 88 F.2d 
941. 

Mmn.—Bergh v. Warner, 50 N.W. 77, 
47 Minn. 250, 28 Am.S.R. 362. 

27. Del.—Bennett v, Chamberlain, 5 
Del. 391. 

30 C.J. p 603 note 8. 

28. Ill.—Glennon v. Glennon, 19 N.- 
E.2d 412, 299 HLApp. 13. 
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primarily liable tlierefor.29 The liability of a hus¬ 
band for medical services is not affected by the Mar¬ 
ried Women’s Act,30 by the wife’s agreement not 
m secure necessary medical help,3i by the fact that 
the husband did not call in, or arrange for the 
sen-ices of, the physician or surgeon,*- or even by 
the fact that the physician was called in or rendered 
sen-ices against the consent and over the objections 
of the husband.** 

The husband is not liable for the services ren¬ 
dered by a person not a physician or not having any 
medical skill or knowledge of diseases or their rem¬ 
edies •** but the services of a nurse may constitute 
necessaries for which the husband is liable. 
Where the wife is removed to a hospital as part oi 
her treatment, the husband is liable for the hospital 


services.^® 

A husband is not liable to a surgeon who operated 
on his wife where the wife did not request the op¬ 
eration, but only passively acquiesced ‘" 't, and no 
person having any power of agency for the husband 
requested or authorized it.*^ However the hus¬ 
band is liable for services in a hospital arranged 
for at a time when the wife is too ill to contract, 
by the attending physician who had been Pious¬ 
ly engaged by either the husband or the wife.* 

Dental services. The husband is liable for the 
services of a dentist rendered to the wife.** Artifi¬ 
cial teeth come within the class of articles consti¬ 
tuting necessaries which the husband may be bound 
to furnish the wife.^® 


Anderson v. Carter, 2 A.2d 677, 

1T5 Md. 540. 

Mass.-Jenks v. Lang. 19 N.E.2d 70o 
302 Mass. 409 —Kenyon v. Vogel, 

145 VB 462 250 Mass. 341. 

Minn.— Olson v. Kennedy Trading 
Co., 272 N.W. 380, 384, 199 Minn. 
488, citing Corpus Juris- 
Mo— Audrain County v. Muir, -49 
S.W. 383, 297 Mo. 499—Lowenstem 
V. Widdicomb, App., 52 S.W. 2d 

yj!-^aruso v, Caruso, 141 A. 16, 

* 19, 102 N.J.Eq. 303, citing Corpus 
Juris, and reversed on other 
grounds 148 A. 882, 106 N.J.Eq. 
130. 

—In re Burt’s Will, 3 N.T.S.2d 
70, 254 App.Div. 584, modifying 

28*9 N.T.S. 875, 160 Misc. 218— 
Daly’s Astoria Sanatorium v. Blair, 
291 N.Y.S. 1006, 161 Misc. 716— 
Hillman v. Boehm, 29 N.T.S.2d 199. 
N.C.—Batts V. Batts, 151 S.E. 868 
" ’l98 N.C. 395. 

^hio.—Thon v. Jewish Hospital, 31 
Ohio N.R.N.S., 470. 

Okl.—In re Wilson’s Estate, 15 P.2d 
825, 160 Okl. 23. 

Pa.—In re Sterrett’s Estate, 21 Erie 
Co. 255—In re Geer's Estate, 20 
Erie Co. 397. 

30 C.J. p 601 note 80, p 603 note 10. 
“Bsasonahle and necessary” serv¬ 
ices 

*‘The . . ■ [husband] is lia¬ 

ble at common law for medical serv¬ 
ices reasonable and necessary ren¬ 
dered to the wife.”—Ematrudo v. 
Gordon, 123 A 14, 15, 100 Conn. 163. 

liability under statute 
Ga.—Morris v. Shaw, 160 S.E. 820, 
44 Ga.App. 222—Fincher v. Davis, 
108 S.E. 905, 27 Ga.App. 494. 

Mass.—Thibeault v. Poole, 186 N.E. 

632, 283 Mass. 480. 

Okl.—Trahern v. Mulkey, 11 P.2d 
942, 157 Okl. 297. 

Xast illness; special agreement as 
to liability 

*Tt is clearly the obligation of a 


husband to pay the expenses of his 
wife’s last illness, in the absence of 
a special agreement that her person¬ 
al estate is to be liable therefor. 

In re Huebner's Will, 244 N.T.S. 764, 
766, 138 Misc. 101. 

Wife’s removal to father’s home 
The fact that the wife during her 
sickness removes, with her hus¬ 
band’s assent, to her father’s home 
will not enable him to resist pay¬ 
ment of the physician’s bill for sub¬ 
sequent visits.—Potter v. Virgil, 67 
Barb., N.Y., 578. 

29. Ga.—Yellow Cab Co. of Atlanta 
V. Lampkin, 150 S.E. 435, 40 Ga. 
App, 553 —Fincher v. Davis, 108 S. 

E 905, 27 Ga.App. 494—^Wrights- 
villb & T. R. Co. V. Vaughan, 71 S. 

E. 691, 9 Ga.App. 371. 

Ind.—City of Terre Haute v. IPigg, 27 
N.E,2d 137, lOS Ind.App. 68. 

NY.—Ross V. Fisher, 227 N.Y.S. 743 
223 App.Div. 342—In re Lage’s 
Will, 4 N.Y.S.2d 474, 167 Misc. 
636. 

Pa.—In re Werkheiser’s Estate, 27 
North.Co. 204. 

Tenn.—Simpson v. Drake, 262 S.W. 

41, 150 Tenn. 84. 

30 C.J. p 603 note 10 [a]. 

Liability of wife’s separate estate 
for medical expenses see infra § 
340. 

30. N.Y.— Webber v. Spannhake, 2 
Redf.Surr. 258. 

31. Mo.— Reed v. Crissey, 63 Mo, 
App. 184. 

32. Ala.—Johnson v. Coleman, 69 
So. 318. 13 Ala.App. 520. 

Mo.— Lowenstein v, Widdicomb, 

App., 52 S.W.2d 1044. 

33. N.Y.—Button v. Weaver, 84 N. 
Y.S. 388, 87 App.Div. 224. 

30 C.J. p 603 note 15. 

Necessaries furnished over husband s 
objection generally see supra § 50. 

34 . Mass.—^Wood v. O Kelley, 8 

Cush. 406. 

35 . Md.—Anderson V. Carter, 2 A. 
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2d 677, 175 Md. 540—Barnes v. 
Starr, 124 A. 922, 144 Md. 218, 34 
A L R 809. 

Mass.—Jenks v. Lang, 19 N.E.2d 705, 
302 Mass. 409. 

N.Y.—In re Lage’s Will, 4 N.Y.S.-d 
" ‘474, 167 Misc. 636—Schneider v. 

Rosenbaum, 101 N.Y.S. 529, 52 

Misc. 143. 

Pa.—I-n re Geer’s Estate, 20 Brie Co. 
397. 

Wis.—In re Phallen’s Estate, 222 N. 

W. 218. 197 Wis. 336. 
liability nuder statute 
Mass.— Thibeault v. Poole, 186 N.E. 

632, 283 Mass. 480. 

Primary liability 

“The husband having engaged the 
services of the . • • [nurse], 

he, or his estate, is primarily liable.” 
—In re McGinnis’ Estate, 167 A. 616, 
617, 109 Pa.Super. 248. 

“Regular uurse regrularly employed 
by hospital” 

N Y.—Daly’s Astoria Sanatorium v. 
Blair, 291 N.Y.S. 1006, 1008, 161 
Misc. 716. 

36. Md.—Barnes v. Starr, 124 A. 

922, 144 Md. 218, 34 A.L.R. 809. 
Mass.—Jenks v. Lang, 19 N.E.2d 705, 
302 Mass. 409. 

NY—In re Burt's Will, 3 N.Y.S.-d 
’ 70 , 254 App.Div. 584. modifying 289 
N.V.S. 875, 160 Misc. 218—Daly’s 
Astoria Sanatorium v. Blair, 291 
N.Y.S. 1006, 161 Misc. 716—In re 
Koretzky’s Estate, 40 N.Y.S.2d 928. 
Ohio.—Thon v. Jewish Hospital, 31 
Ohio N.P.,N.S., 470. 

Pa.—In re Sterrett’s Estate, 21 Erie 
Co. 255. 

30 C.J. p 603 note 18. 

37 . N.Y.—Kennedy v. Benson, 144 
N.Y.S. 787. 

38. N.Y.—Thrall Hospital v. Caren, 
124 N.Y.S. 1038, 140 App.Div. 171. 

39 . Ga.—Freeman v. Holmes, 62 Ga. 
556. 

40 . Vt.—Gilman v. Andrus, 28 Vt. 
241 , 67 Am.D. 713. 
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b. Legal Services 

While the authorities are not uniform, the general 
rule is that legal services are necessaries for which a 
husband is liable where they are necessary to the relief 
and protection of the wife or her rights, or the defense 
of her good name. 

Some courts hold generally that legal services ren¬ 
dered for a wife do not come within the common- 
law definition of necessaries'^^ or within the statu¬ 
tory liability of the husband for articles necessary 
for the wife’s support;^- and it has been held that, 
in view of the statutory provisions of the state, the 
wife has no implied power to bind her husband by 
a contract for legal services to be rendered for her 
sole benefit in matters adverse to the husband. 
Other courts hold that legal services are not to be 
universally or generally excluded from the class of 
articles or things deemed necessary,or hold that 
in some circumstances they may fall within the 
meaning of the term.'^^ The question is frequently 
made to turn on the actual necessity of the services 
for the protection of the rights of the wife.^® Legal 
services are necessaries for which the husband is 
liable where they are necessary to the relief and 
protection of the wife or her rights,or the de¬ 
fense of her good name,*^^ even though the spouses 
are separated.'^^ Conversely, the husband is not li¬ 
able for legal advice, assistance, or services not 
necessary to the protection of the rights and inter¬ 
ests of the wife.^® The mere institution or defense 
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of a suit by the wife does not show a necessity for 
the protection of her rights.^i 

Admittance to asylum; restoration to capacitw 
Legal services which are indispensable to securing 
the admittance of an insane wife to an asylum for 
the insane and for the performance of which there 
is an immediate and most exigent necessity should 
be classed as necessaries,as should legal services 
in procuring the restoration to capacity of a mar¬ 
ried woman found by a court to be insane.^^ 

Actions of replevin or detinue. A wife has been 
held entitled to counsel fees in an action in replevin 
against her husband, on the ground that it is a pro¬ 
ceeding necessary to protect her rights but there 
is authority to the contrary,®^ and a wife’s attorney 
has been held not entitled to recover from the hus¬ 
band for services rendered in a suit by her against 
the husband to recover certain articles alleged to be¬ 
long to her where, at the time of bringing suit, the 
attorney knew that the spouses were living apart 
and that the court, in an action for separation, had 
fixed the amount necessary for the wife’s support 
and maintenance.^® 

Suits or prosecutions for protection from, or pun¬ 
ishment of, husband. Where the conduct of the 
husband toward his wife makes it necessary that 
she apply to the law for protection, the husband 
will be chargeable for the legal services thereby 
made necessary.®^ Thus it has been held that where 
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Wis.—Clark v. Tenneson, 130 N.W. 
895, 146 Wis. 65, 33 L.R.A.,N.S., 
426, Ann.Cas.l912C 141. 

41. Cal.—Sumner v. Mohn, 190 P. 

368, 47 Cal.App. 142. 

Neb.—Teiser v. Lowe, 69 N.W, 847, 
50 Neb. 310. 

Liability for counsel fees m suit for 
divorce see Divorce § 201. 

42. Cal.—Sumner v. Mohn, 190 P. 

368, 47 Cal.App. 142. 

S.D.—Sears v. Swenson, 115 N.W. 
519, 22 S.D. 74. 

43. Cal.—Sumner v. Mohn, 190 P. 

368, 47 CaLApp. 142. 

44. Mass.—Conant v. Burnham, 133 

Mass. 503, 43 Am.R. 532. 

45. N.Y.—Dravecko v. Richard, 196 
N.E. 17, 267 N.Y. ISO, affirming 271 
N.Y.S. 1100, 242 App.Div. 627. 

46. Iowa.—^Wick v. Beck, 153 N.W. 

836, 171 Iowa 115, LR.A.1915F 

1162, Ann.Cas.l917A 691. 

47. N.Y.—Goldberg v. Keller, 260 N. 
Y.S. 65, 236 App.Div. 541—Gibson 
v. Gibson, 41 N.Y.S.2d 598, 179 
Misc. 661, affirmed 44 N.Y.S.2d S72 
—Posner v. Stone, 182 N.Y.S. 564. 

Pa.—Stocki V. Stocki, 42 Lack.Jur. 
11, 89 Pittsb.Leg.J. 214, 55 York 
Leg.Rec. 40—Drugash v. Drugash, 


32 Pa.Dist. & Co. 25, 33 Luz.L.Reg. 
15. 

30 CJ. p 604 note 28. 

Defense against annulment action 
Wife may recover as necessaries 
reasonable legal expenses paid from 
her separate estate in protecting 
marital status in unsuccessful an¬ 
nulment action brought by husband. 
—Lapides v. Lapides, 256 N.Y.S. 798, 
143 Misc. 549, 

48. Iowa.—Porter v. Briggs, 38 Iowa 
166, IS Am.R. 27. 

Kan.—Gossett v. Patten, 23 Kan. 
340. 

49. N.Y.—Goldberg v. Keller, 260 N. 

Y.S. 65, 236 App.Div. 541—Gibson 
V. Gibson, 41 N.Y.S.2d 598, 179 

Misc. 661, affirmed 44 N.Y.S.2d 372. 

Counsel fees in action for separate 
maintenance see infra § 629. 
Separation as affecting liability for 
necessaries generally see supra § 
52. 

50. Me.—Meaher v. Mitchell, 92 A. 
492, 112 Me. 416, L.R.A.1915C 467, 
Ann.Cas.l917A 688. 

30 C.J. p 604 note 30. 

Where, iu a suit against husband 
and wife, the representation of the 
wife by counsel is proper, but not 
necessary to protect her interests, 
the services of her counsel are not a 
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“necessary" for which the husband 
is liable.—Mulligan v. Mulligan, 171 
S.W. -420, 161 Ky. 628. 

Proceedings necessitated by wife’s 
wrongful act 

In husband’s suit to recover pos¬ 
session of life policies from wife, 
dismissal of wife’s request for coun¬ 
sel fees was not abuse of discretion 
where proceedings were rendered 
necessary by wife’s wrongful seizure 
and retention of policies, and record 
did not indicate that wife was in 
destitute circumstances.—Geary v. 
Geary, 12 A.2d 23, 338 Pa. 385. 

51. Iowa.—"Wick V. Beck, 153 N.W. 

836, 171 Iowa 115, L.R.A.1915F 

1162, Ann.Cas.l917A 691. 

52. Mo.—Moran v. Montz, 162 S.W. 
323, 175 Mo.App. 360. 

53. Minn.—Carr v. Anderson, 191 N. 
W. 407, 154 Minn. 162, 26 A.L.R. 
557. 

54. Pa.—Stocki v. Stocki, 42 Lack. 

Jur. 11, 89 Pittsb.Leg.J. 214, 55 

York Leg.Rec. 40. 

55. Minn.—^^Volf v. Mapson, 178 N. 
W. 318, 146 Minn. 174. 

58. N.Y.—Damman v. Bancroft, 88 
N.Y.S. 386, 43 Misc. 678. 

57. Pa.—Diamond v. Mitchell, 9 Pa. 
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the conduct of the husband is such that it becomes 
necessary for the wife to exhibit articles of peace 
against him for her safety and protection, the hus¬ 
band is liable on the retainer of the wife to an at¬ 
torney for professional services rendered by him. 

the wife is complainant in a criminal pros¬ 
ecution against the husband, as for assault and bat¬ 
tery or nonsupport, there is no necessity for the em- 
plo\Tnent of private counsel and consequently no lia- j 
bility on the part of the husband therefor, where 
under the laws or customs of the jurisdiction the 
conduct of the prosecution and the protection of the 
interests of complainant are intrusted to public offi¬ 
cers and they do not refuse to act;59 and another 
ground for the nonliability of the husband in such 
case is that the prosecution is instituted not for the 
protection of the wife, but for the punishment of 
the husband, and solely for the benefit of the peo¬ 
ple.®® There can be no recovery where there are 
not reasonable grounds for instituting the proceed¬ 
ings.®^ 

Defense against habeas corpus proceedings. Le¬ 
gal services rendered to a wife in defending agamst 
habeas corpus proceedings instituted by her husband 
to obtain custody of their child have been held nec¬ 
essaries.®^ 


§ 61 

but it is held that where a wife living apart from 
her husband, by reason of her own adultery, is under 
indictment for that offense the husband is not liable 
for attorney’s fees for her defense.®® Where the 
employment of the particular attorney is forbidden 
by the husband, in order to recover against the hus¬ 
band the attorney must show that all the legal serv^ 
ices rendered and the disbursements made for which 
recovery is sought were reasonably necessary for 
the wife’s defense.®® 

Suits for support or separate maintenance. The 
services of an attorney in proceedings by a wife to 
compel her husband to support her have been held 
necessaries.67 Where the husband without good 
cause deserts the wife and fails to furnish her with 
such support as his means wnll warrant, the services 
of an attorney in instituting and prosecuting a stat¬ 
utory suit or proceeding to compel the husband to 
maintain the wife becomes an immediate necessity 
of the wife for which the husband is liable.®® How¬ 
ever, where a statute of the state provides that the 
court may require the husband to pay such money as 
may be necessary for the prosecution of the action, 
there is no necessity for the pledging of the hus¬ 
band’s credit by the wife and she has no implied 
power to do so.®® 
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Defense of wife against action for libel. Legal 
services rendered to a married woman for the pur¬ 
pose of defending her against an action for libel 
may be held necessaries for which the husband is li- 
able.®^ 

Defense of wife against charge of crime. Legal 
services rendered to a married woman for the pur¬ 
pose of defending her against a charge of crime are 
necessaries for which the husband may be liable. 


61. -Funeral Expenses 


As a general rule a husband is liable for the reason- 
Ible funeral expenses of his wife, even If at the time of 
Seath the spouses were separated: his liability is some- 
jmes said to be primary, although under other 
[|es It may be secondary to that of the wife s estate. 
A wife may relieve her husband from this liability by 
providing in her will for the payment of her funeral ex- 




At common law, and as a general rule, the hus¬ 
band is liable for the reasonable funeral expenses 


Dist & Co. 606, 75 Pittsb.Leg.J. 
144, 40 York Leg.Rec. 180. 

30 C.J. p 604 note 38. 

58. N.H.—Morris v. Palmer, 39 N.H. 
123. 

30 C.J. p 604 note 39. 

59 . N.Y.—^Arnold v. Brill, 250 N.Y. 
S. 164, 139 Misc. 846. 

30 C.J. p 605 note 41. 

Proceedings in family court to 
compel husband to support wife and 
children held civil and not criminal. 
—Rothstein v. Erickson, 276 N.Y.S. 
539, 153 Misc. 647. 

60. N.Y.—Arnold v. Brill, 250 N.Y. 
S. 164, 139 Misc. 846. 

61. N.H.—Smith v. Davis, ’45 N.H. 
566. 

62. N.Y.—McLaughlin v. McCanliss, 
262 N.Y.S. 529, 146 Misc. 518, af¬ 
firmed* 268 N.Y.S. 912, 240 App.Div. 
964. 


Effect of constitutional provision 

Contention that state constitution 
protects person suing out writ of ha¬ 
beas corpus from charges other than 
costs taxed in connection therewith 
could not he sustained to protect 
husband from liability.—McLaughlin 
V. McCanliss, supra. 

03 , N.Y.— Elder v. Rosenwasser, 144 
N.E. 669, 238 N.Y. 427, reversing 
202 N.Y.S. 924, 208 App.Div. 745, 
which affirmed 200 N.Y.S. 620, 121 
Misc. 181. I 

04 . N.Y.—^Blder v. Rosenwasser. su¬ 
pra. 

30 C.J. P 605 note 43. 

65. Me.—Peaks v. May new, 48 A. 
172, 94 Me. 571. 

00 , Ill.—Arts V. Robertson, 50 Ill. 
App. 27. 

67. N.Y.—Rothstein v. Erickson, 276 
N.Y.S. 539, 153 Misc. 647—Sheer v. 
Foley, 260 N.Y.S. 252, 145 Misc. 


819—Arnold v. Brill, 250 N.Y.S. 
164, 139 Misc. 846. 

Pa.—^Diamond v. Mitchell, 9 Pa.Dist. 
& Co. 606. 75 Pittsb.Leg.J. 144, 40 
York Leg.Rec. 180. 

Tfi ECassachusetts “compensation 
for legal services rendered to the 
wife in proceedings for nonsupport 
is not subject for a separate action. 
Coffin V. Dunham, 8 Cush. 404, 54 
i Am.Dec. 769. Relief for the wife in 
appropriate cases of that nature is 
provided by G.L. c. 208, § 17. 
Berkwitz v. Dunham, 168 N.E. 183, 
269 Mass. 65. 

68 . Mo.—^Dorrance v. Dorrance, 165 
S.W. 783, 257 Mo. 317. 

30 C.J. p 606 note 74. 

Allowance of attorney's fees in suit 
for separate maintenance see infra 
§ 629. 

69. Cal.—Sumner v. Mohn, 190 F. 
368, 47 Oal.App. 142. 
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of his and this rule has been said not to 

have been altered or abrogated by the so-called mar¬ 
ried women’s acts, or acts altering the status of mar¬ 
ried women as regards their rights and obligations 
in regard to property.The obligation of the hus¬ 
band is sometimes placed in whole or part on the 
ground of common decency and humanity,nat¬ 
ural justice,*'3 and public policy but it is gener¬ 
ally deemed to be included in, or to be incident to, 
or to grow out of, the duty to support and maintain 
the wife while living and to furnish her with nec¬ 
essaries.'^^ Such a liability has been said to arise 


C.J.S. 

by implication of law from the necessity of the 
case,’^^ and not on the theory of an actual contract 
either express or implied in fact.'^'^ 

Extent and limits of rule; effect of ivife*s sepa^ 
rate estate. Notice of the death is not required in 
order to hold the husband liable the husband is 
liable even though the wife is buried without his 
knowledge, request, or consent.“79 His liability is 
not altered by the fact that at the time of death 
husband and wife were living apart,80 wheth¬ 
er by agreement or consent,si or because of the 
fault of the husband,82 or even the fault of the 


70. Ga.—^Adams v. Bishop, 151 S.B. 
377, 169 Ga. 762—Harris v. Berry, 
174 S.E 813, 814. 48 Ga.App. 235, 
citing: Corpus Juris. 

Ky.—Palmer v. Turner, 43 S.W.2d 
1017, 241 Ky. 322. 

Md.—Barnes v. Starr, 124 A. 922, 144 
Md. 218, 34 A.L..R. 809. 

Mich.—Moran v. Le Blanc’s Estate, 
239 N.W. 321, 256 Mich. 189. 

Mo.—Kent v. Knigrht, 98 S.W.2d 318, 
319, 231 Mo.App. 235, citing: Corpus 
Juris —Reynolds v. Rice, 27 S.W. 
2d 1059, 1060, 224 Mo.App. 972, 

quoting Corpus Juris. 

N.J.—Mondock v. Gennrich, 21 A.2d 
611, 19 N.J.Misc. 499. 

N.Y.—Apostle V. Pappas, 277 N.T.S. 
400, 154 Misc. 497—In re Vitelli’s 
Estate, 261 N.Y.S. 266, 146 Misc. 
17—In re Koretzky’s Estate, 40 N. 
Y.S.2d 928. 

Ohio.—Lee v. Hempy, 172 N.E. 421, 
35 Ohio App, 402. 

Okl.—Lang v. Banner, 118 P.2d 639, 
640, 189 Okl. 606, citing Corpus 
Juris. 

Pa.—Kanai v. Sowa, 167 A. 429, 109 
Pa.Super. 426—In re Mitchell’s Es¬ 
tate, 79 Pa.Super. 208—In re Ster- 
rett’s Estate, 21 Erie _ Co. 255— 
In re Geer’s Estate, 20 Erie Co. 
397. 

S.C.—O’Hagan v. Fraternal Aid Un¬ 
ion, 141 S.E. 893, 144 S.C. 84, 57 A. 
L.R. 397. 

Tenn.—Simpson v. Drake, 262 S.W. 
41. 150 Tenn. 84. 

Va.—Hall V. Stewart, 116 S.E. 469, 
135 Va. 384, 31 A.L.R. 1489. 

"Wis.—In re Phalen's Estate, 222 H. 

W. 218, 197 Wis. 336. 

30 C.J. p 606 note 77. 

ISutent and basis of rule 

“This doctrine is approved in a 
majority of the jurisdictions of this 
country and is founded either on the 
common law or on the view that lo¬ 
cal statutes do not abrogate the 
.common-law rule.’’—Brown v. 
Brown, 154 S.E. 731, 732, 199 N.C. 
473. 

Statute making husband liable for 
“necessaries” furnished to wife held 
io have continued husband's com¬ 
mon-law liability for wife’s funeral 
‘ expenses.—Colovos’ Adm’r v. Gouvas, 


108 S.W.2d 820, 827, 269 Ky. 752, 113 
A.L.R. 871—Palmer v. Turner, 43 S. 
W.2d 1017, 1019, 241 Ky. 322. 
Advancement by third person as val. 
uable service 

“Since a husband is liable for the 
funeral expenses of his wife, one 
who advances to him money to be 
used in payment of such expenses 
renders valuable services to the hus¬ 
band.”—Lovett V. Allen, 129 S.E. 897, 
898, 34 Ga.App. 385. 

Corpus Juris cited generally in 
connection with suit to cancel deed 
given by administrator of married 
woman in payment of claim against 
her estate for expense of her funer¬ 
al.—Fletcher v. Rickey, 154 So. 147, 
148, 114 Fla. 563. 

71. Mo.—Kent v. Knight, 98 S.W.2d 
318, 231 Mo.App. 235—Reynolds v. 
Rice, 27 S.W.2d 1059, 224 Mo.App. 
972. 

Ohio.—Lee v. Hempy, 172 N.E. ^421, 
35 Ohio App. 402. 

Tenn.—Simpson v. Drake, 263 S.W. 
41, 150 Tenn. 84. 

72. Ill.—Weinstein v. Lotsoff, 232 
Ill.App. 566, 577, quoting Corpus 
Juris. 

Mass.—Magrath v. Sheehan, 5 N.E. 2d 
547, 296 Mass. 263, 108 A.L.R. 

1223. 

N.Y.—Apostle V. Pappas, 277 N.Y.S. 
400, 402, 154 Misc. 497, quoting 
Corpus Juris. 

30 G.J. p 607 note 78. 

“The law makes that a legal duty 
which the laws of nature and socie¬ 
ty make a moral duty.”—Brown v. 
Brown, 154 S.E, 731, 732, 199 N.C. 
473. 

73. Ind.—Rocap v. Blackwell, 153 N. 
E. 515, 79 Ind.App. 232. 

74. Ind.—Rocap v. Blackwell, supra. 
N.J.—Mondock v. Gennrich, 21 A.2d 

611, 19 N.J.Misc. 499. 

75. N.Y.—Apostle v. Pappas, 277 N. 
Y.S. 400, 402', 154 Misc. 497, quot¬ 
ing Corpus Juris. 

N.C.—Brown v. Brown, 154 S.E. 731, 
199 N.C. 473. 

30 C.J. p 607 note 79. 

“Any attempt to treat the duty of 
a husband to support his wife as be¬ 
ing a duty separate and distinct 
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from the duty to bury her lifeless 
body in a manner suitable to his es¬ 
tate and station in life serves only 
to confuse.”—Rocap v. Blackwell, 
153 N.E. 515, 516, 79 Ind.App. 232. 
Ibule criticized 

“There are excellent authorities 
which state the reason of the rule 
differently, and which place the rea¬ 
son of the rule on better and more 
appropriate grounds. According to 
these authorities, the obligation of 
the husband to bury his deceased 
wife is placed on the grounds of 
common decency, the interest of so¬ 
ciety, the protection of the public 
against expense, the near relation 
which the husband bears to his wife 
(persona conjuncta), the health and 
comfort of the public, the laws of 
nature and society. . . . The 

obligation ... is ‘placed on a 
broader ground’ than that of the du¬ 
ty to furnish necessaries.”—Wein¬ 
stein V. Lotsoff, 232 Ill.App. -566, 576. 

76. Mass.—Magrath v. Sheehan, 5 
N.E.2d 547, 296 Mass. 263, 108 A. 
L.R. 1223. 

77. Mass.—Magrath v. Sheehan, su¬ 
pra. 

78. Ill.—Weinstein v. Lotsoff, 232 
Ill.App. 566, 571, 580, quoting Cor¬ 
pus Juris. 

30 C.J. p 607 note 80. 

78. Ill.—Weinstein v. Lotsoff, supra, 
quoting Corpus Juris. 

N.J.—Toppin V. Moriarty, 44 A. 469, 
59 N.J.Eq. 115—Mondock v. Genn¬ 
rich, 21 A.2d 611, 19 N.J.Misc. 499. 
SO. Md.—Barnes v. Starr, 124 A. 

922, 144 Md. 218, 34 A.L.R. 809. 
N.J.—Mondock v. Gennrich, 21 A2d 
611, 19 N.J.Misc. 499. 

N.Y.—In re Vitelli’s Estate, 261 N.Y. 

S. 266, 146 Misc. 17. 

30 C.J. p 607 note 82. 

Effect of separation on liability for 
necessaries generally see supra § 
52. 

81. Mass.—Magrath v. Sheehan, 5 
N.E.2d 547, 296 Mass. 263, 108 A. 
L.R. 1223. 

•30 C.J. p 607 note S3. 

82. Ind—Scott V. Carothers, 47 N.K 
389, 17 Ind.A. 673. 

30 C.J. p 607 note 84. 
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„^fe-S3 nor is an undivorced husband relieved of 
liability by the established misconduct of the wife. 

The rule is sometimes stated to be that the sur¬ 
viving husband is primarily liable for the funeral 
expenses of the wife,85 although where the wife 
leaves an estate the husband’s liabilitj', as appears in 
Executors and Administrators § 384, may, accord¬ 
ing to some authorities, be regarded as secondary, 
as it is where a statute expressly provides that a 
wife’s funeral expenses shall be paid out of her 
estate if it is sufficient, and by her husband if it 
is not,8« and where a statute providing for the pay¬ 
ment of funeral expenses by the executor or admin¬ 
istrator is construed to impose a mandatory duty on 
the executor or administrator of a deceased wife 
irrespective of the common-law obligation of the 
husband to meet these expenses.*^ The husband’s 
liability has been held not to be excused by his in¬ 
solvency i®* but other authority holds him not lia¬ 
ble where he is shown to be insolvent and the wife 


dies possessed of a separate estate.®® 

It is held that the liability of the husband exists 
regardless of whether or not the wfe may have had 
property of her own,®® and that he is not absolved 
from his common-law obligation by statutes provid¬ 
ing for a wife’s separate estate,®^ or for the order of 
payment of liabilities, including funeral expenses, 
from a decedent’s estate.®® Whether the estate of a 
deceased wife may be held liable for her funeral ex¬ 
penses is considered in Executors and Administra¬ 
tors § 384, as is the question whether a husband, on 
paying the funeral expenses of the wife, may charge 
such e.xpenses to, or recover them from, her sepa- 
rate estate. 

Effect of provision by vinfe. The wife may pro¬ 
vide in her lifetime for the payment of her funeral 
expenses and thus practically make a gift to the 
husband of the amount so set aside.®® A married 
woman may, by providing in her will that her fun¬ 
eral expenses shall be paid out of her own estate. 


83. Ill.— Weinstein v. Lotsoff. 232 
m.Ar^ 566 —Seybold v. Morgan. 43 
IlLApp. 39. 

Contrary rule as to necessaries gen¬ 
erally see supra § 53 b. 
notice disclaiming liability 
Under statute, husband was held 
liable for wife’s funeral expenses, 
regardless of whether wife had vol¬ 
untarily abandoned him without suf¬ 
ficient provocation, in absence of no¬ 
tice by husband disclaiming liability 
for necessaries furnished wife.— 
Hams V. Berry, 174 S.B. 813, 48 Ga. 
App. 235. 

84. X.J.—Mondock v. Gennrich, 21 
A.2d 611, 19 N.J.Misc. 499. 


85 . Ga.—Harris v. Berry, 174 S.E. 
813, 48 Ga.App. 235—Pafford v. W. 
L. Hinson & Co., 128 S.E. 207, 3'4 
Ga.App. 73. 

Md.—Pickett’s Estate v. Pickett, 158 
A. 29, 162 Md. 10. 

jj.j.—Mondock v. Gennrich, 21 A.2d 
611, 613, 19 N.J.Misc. 499, citing 
Corpus Juris. 

X.Y.—In re Vitelli’s Estate, 261 N.Y. 

S. 266. 146 Misc. 17. 

Ohio.—Lee v. Hempy, 172 N.E. 421, 
35 Ohio App. 402. 

Pa.—Kanai v. Sowa, 167 A. 429, 109 
Pa.Super. 426—In re Heines's Es¬ 
tate, 10 Pa.Dist. & Co., 19. Berks 
Co. 546, 41 York Leg.Rec. 93, 75 
Pittsb.Leg.J. 732—In re Green¬ 
house’s Estate, 57 Montg.Co. 360— 
In re Werkheiseifs Estate. 27 
Xorth.Co. 204. 

Tenn.—Simpson v. Drake, 262 S.W. 

41, 150 Tenn. S4. 

30 C.J. p 607 note 86. 

“His liability is.ordinarily primary 
unless he is relieved therefrom by 
some contractual or testamentary 
provision."—Brown v. Brown, 154 S. 
E. 731, 733, 199 N.C. 473. 

41 C.J.S.-^4 


“Overwhelming weight of authority” 
Ill.—^Weinstein v. Lotsoff, 232 HI. 

App. 566, 569. 

Tact that the husband died on the 
same day as the wife, but after her 
death, does not change the rule. 
Smith v. R. E. Elliott & Sons, 157 S. 
B. 706, 43 Ga.App. 4, 

Arrangements by third person 

(1) Fact that items for the funer¬ 
al are supplied at the instance of a 
third person does not change the 
rule.—Smith v. R. E. ElliStt & Sons, 
supra. 

(2) Husband has right to direct 
wife’s burial and attendant details, 
but IS liable for reasonable expense 
involved, where any other person, in 
necessary emergency, assumes for 
him to provide for suitable burial 
without consulting him. ^Harris v. 
Berry, 174 S.E. 813, 48 Ga.App. 235. 


86. Conn.—Theron Ford Co. v. Dud¬ 
ley, 133 A. 746, 104 Conn. 519. 


87. Iowa.—In re Skillman, 125 N. 
W. 343, 146 Iowa 601, 140 Am.S.R. 
295. 

Mass.—Magrath v. Sheehan, 5 N.E. 2d 
547, 549i 296 Mass. 263, 108 A.L.R. 
1233. 


88. N.J.—Mondock v. Gennrich, 21 
A.2d 611, 19 N.J.Misc. 499. 

89. Pa.—Garren’s Estate, 17 Pa. 
Dist. 307. 

Tor this purpose, solvency is de¬ 
termined by ascertaining whether 
the surviving husband is able to 
meet his liabilities as they fall due, 
not whether his total liabilities ex¬ 
ceed his total assets.—In re Green¬ 
house’s Estate, 57 Montg.Co., Pa.^ 
360. 

90 . Md.—Pickett’s Estate v. Pickett, 
158 .A 29, 162 Md. 10. 

Okl.—Lang v. Banner, 118 P.2d 639, 
189 Okl. 606. 

Pa—In re Werkheiser’s Estate, 27 
North.Co. 204. 

30 C.J. p 607 note 89. 

91. Md.— Stonesifer v. Shriver, 59 
A. 139, 100 Md. 24. 

Reimbursement of estate by husband 
Advancement of money personally 
by administratrices of deceased 
wife’s estate to pay deceased’s funer¬ 
al expenses entitled administratrices 
to reimbursement from estate and 
did not relieve surviving husband 
from his statutory liability to reim¬ 
burse estate.—Anderson v. Carter, 2 
A.2d 677, 175 Md. 540. 


Burden of proof as to facts making 
husband liable 

“This statutory obligation of a de¬ 
ceased wife does not supplant the 
liability of her husband to a person 
who has provided for the wife’s fu¬ 
neral if the facts and circumstances 
appearing require the implication of 
law that such a liability exists. The 
burden of proving those facts and 
circumstances is on a plaintiff seek¬ 
ing to establish such liability." 
Magrath v.. Sheehan, supra. 

529 


92. Ind.—Rocap v. Blackwell, 153 
NE 515, 79 Ind-App. 232 —Phillips 
V. Tribbey, 141 N.E. 262, 82 Ind. 
App. 6S. 

Mo.—Kent v. Knight, 98 S.W.2d 318, 
231 Mo.App. 235 —Reynolds v. Rice, 
27 S.W.2d 1059, 224 Mo.App. 972. 
Tenn.—Simpson v. Drake, 262 S.W. 

41, 150 Tenn. 84. 

30 C.J. p 607 note 97. 

93. Pa.—Beck’s Estate, 19 Pa-Dist. 
1 620- ■ 
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relieve her husband from liability but such a 
testamentary provision cannot be taken advantage 
of by the husband after he has elected to take 
against the will that is, such a provision in the 
will gives the husband a right to call on the execu¬ 
tor for exoneration as between himself and mere 
legatees but not as against creditors.^® 
Rewibnrsement of third person. Where, by rea¬ 
son of absence or neglect, the surviving husband 
fails to perform his duty, a third person who pro¬ 
vides suitable burial for the remains of the deceased 
wife may recover the reasonable and proper expense 
thereof from the husband ;97 but it has been held 
that, if such third person contracts on his or her 
own individual credit, the husband is not liable un¬ 
less he subsequently assumes in writing the payment 
of the obligation.^® 

§ 62. - Miscellaneous 

a. Loans or advances of money 

b. Other matters 

a. Loans or Advances of Money 

While the authorities are not uniform, it is commonly 

94. Ga.—^Pafford v. W. L. Hinson & 

Co., 128 SB. 207, 34 Ga.App. 73. 

Ind.—Schlotterback v. Ort, 5 N.B.2d 
678, 103 Ind.App. 124—Rocap v. 

Blackwell, 153 N.E. 515, 79 Ind. 

App. 232—Phillips v. Tribbey, 141 
N.E. 262, 82 Ind.App. 68, 

Md.—Pickett's Estate v. Pickett, 158 
A. 29, 162 Md. 10, citing Corpus 
Juris. 

Mich.—Moran v. Le Blanc’s Estate, 

239 N.W. 321, 256 Mich. 189. 

Pa.—In re Werkheiser’s Estate, 27 
North.Co. 204. 

30 C.J. p 608 note 99. 

Contra Lee v. Hempy, 172 N.E. 421, 

35 Ohio App, 402. 

“The logical effect of the wife’s 
testamentary charge upon her sep¬ 
arate property is to impose ultimate 
liability upon her estate rather than 
upon the surviving husband. 

. If she makes a will charg¬ 
ing her estate with the payment, the 
burden thus imposed becomes the 
primary liability."—Brown v. Brown, 

154 S.E. 731, 733, 199 N.C. 473. 

95. Ill.—Gustin v. Bryden, 205 Ill. 

App. 20’4. 

Pa.—In re Mitchell’s Estate, 79 Pa- 
Super. 208—In re Henry’s Estate, 

18 Pa-Dist, & Co. 667, 15 Lehigh 
Co.L.J. 140—In re Heines’s Estate, 

10 Pa-Dist. & Co. 271, 19 Berks 
Co.L,J. 546, 41 York Leg.Rec. 93, 

75 Pittsb.Leg.J. 732. 

95. Pa.—^Wheeler’s Estate, 4 Pa. 

Dist. 265, 16 Pa.Co. 483. 

97. Ill.—^Weinstein v. 

Ill. App. 566. 

Mass.—Magrath v. Sheehan, 5 N.E. 


held at law that money lent to a wife, even for the pur¬ 
pose of procuring necessaries, is not a necessary fop 
which the husifand is liable; but in equity the amount 
of such sum actually expended by the wife for neces¬ 
saries may be recovered from the husband. 

It has been held in courts of law, as distinguished 
from courts of equity, that money lent to the wife 
by third persons is not a necessary, even though it 
is borrowed '‘for the purpose of procuring neces¬ 
saries,” and, accordingly, that the husband is not 
liable for such loans,^^ except where the money was 
lent at his request but the contrary conclusion has 
been reached in some cases where the money lent 
or advanced was actually applied to the purchase 
of necessaries.2 In equity a third person supplying 
a married woman with money for necessaries is per¬ 
mitted, by a number of authorities, to recover from 
the husband the amount of such sum actually ex¬ 
pended for necessaries by her,® the lender being 
only bound in such case to see that the loan is prop¬ 
erly applied but relief in equity has also been de¬ 
nied.® A wife who has been denied alimony by the 
court cannot collect it in a roundabout way by bor¬ 
rowing from a third person and having him sue the 
husband as for necessaries furnished the wife.® 

one hundred dollars could be applied 
in determining extent of defendant’s 
liability to plaintiff.—Mondock v. 
Gennrich, supra. 

98. Ga.—Harris v. Berry, 174 S.K 
813, 48 Ga.App. 235. 

99. R.I.—Marshall v. Perkins, 37 A 
■301, 20 R.I. 34, 78 Am.S.R. 841. 

Mere representation by wife as to 
need 

“The averment is merely that the 
loan was made on her representation 
that the money was needed for the 
purchase of necessaries. This falls 
far short of creating a prima facie 
liability of the husband."—Jones v. 
Markley, 92 PaSuper. 348, 351, dis¬ 
tinguished in Department of Public 
Assistance v. Hurlbutt, 39 Pa.Dist. & 
Co. 466. 

Pa.—^Walker v. Simpson, 7 Watts 
& S. 83, 42 Am.D. 206. 

2. Pa.—Department of Public As¬ 
sistance V. Hurlbutt, 39 Pa.Dist. & 
Co. 466. 

30 C.J. p 608 note 7. 

N.T.—De Brauwere v. De Brau- 
were, 96 N.E. 722, 203 N.Y. 460, 3S 
L.R.A.,N.S., 508, affirming 144 App. 
Div. 521, 129 N.Y.S. 587, affirming 
69 Misc. 472, 126 N.Y.S. 221. 

30 C.J. p 608 note 8. 

4. Mo.—Reed v. Crissey, 63 Mo.App. 
184. 

5. Mass.—Skinner v. Tirrell, 34 N.E. 
692, 159 Mass. 474, 38 Am.S.R. 447. 
21 L.R.A. 673. 

30 C.J. p 608 note 10. 

6. N.Y. — Simpson v. Dutcher, 123 
N.Y.S. 340. 


Lotsoff, 232 


2d 547, 296 Mass. 263, 108 A.L.R. 
1223. 

N.Y.—^Apostle V. Pappas, 277 N.Y.S. 
400, 154 Misc. 497. 

Okl.—Lang v. Banner, 118 P.2d 639, 
189 Okl. 606. 

30 C.J. p 60S note 4. 

“Officious intermeddler” 

Where plaintiff gave defendant an 
opportunity to handle arrangements 
for burial of defendant's wife, who 
was plaintiff’s sister, and defendant 
refused, plaintiff had a right to make 
reasonable and necessary arrange¬ 
ments for sister’s burial and was not 
barred from recovering reasonable 
cost from defendant, after plaintiff 
paid undertaker’s bill and took an 
assignment of undertaker’s claim 
against defendant, on ground that 
plaintiff was an “officious intermed¬ 
dler.’’—Mondock v. Gennrich, 21 A. 
2d 611, 613, 19 N.J.Misc. 499. 

Amount of recovery; burden of 
proof 

In action to recover from defend¬ 
ant the cost of a funeral for defend¬ 
ant’s deceased wife after plaintiff, 
wife’s brother, paid undertaker’s bill 
and took an assignment of undertak¬ 
er’s claim against defendant, plain¬ 
tiff had burden of proving that fu¬ 
neral bill incurred was in keeping 
with defendant's means; and where 
there was no evidence as to wheth¬ 
er funeral bill was in keeping with 
defendant's means, or evidence to 
contrary, and defendant was earning 
only thirty dollars per week, th<=^ 
statute limiting the cost of funeral 
for public charges of the state t 
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b. Other Matters 

Necessaries include food and shelter, nnedicine, and 
reasonable domestic service. 

JIatters held not to be necessaries for which the 
husband is liable include a pew in a church,^ and 
a set of published lectures.* 

Food and shelter. Groceries, provisions, or 
board,® as well as lodgings or a dwelling place,i« 
are generally deemed to be necessaries; but it is not 
true that, regardless of time and place, the husband 
is liable on every contract for board and lodging 
made by the wife.^®- 

Medicine furnished to a wife is a necessary for 
which the husband may be liable.^* 

Domestic service belongs to the class of neces¬ 
saries for which the husband is liable,®-* where it 
is reasonable in view of the means of the husband 
and the social station of the family.®* 
Administration e.vpenses. A surviving husband is 
not liable to pay the cost of administering his de¬ 
ceased wife’s estate.®* 

‘'Suit money.” It has been said to be a general 
rule that in litigation between a husband and wife 
the latter is entitled to aid from her husband, in the 
form of “suit money,” when necessary to enable her 
properly to present her cause;®* and this rule has 


been declared not limited to suits for divorce or 
maintenance.®® 

An automobile cannot be deemed one of those nec¬ 
essaries that a wife is authorized to purchase on her 
husband’s responsibility.®* 

A horse purchased by a wife for use in a busi¬ 
ness conducted by her on her own account is not a 
“j^geessary” for which the husband can be held lia¬ 
ble.®* 


§ 63. Liability of Wife 


Except where a statute Imposes liability, a wife is 
not personally liable for necessaries furnished her unless 
she has contracted therefor; and to bind her personally 
It must be made to appear that necessaries were supplied 


As a general rule, a wife was not legally liable at 
common law for necessaries furnished her.** As 
appears infra § 183, the general rule that at common 
law the contracts of a married woman are not bind¬ 
ing on her is applicable to her contracts for neces¬ 
saries, but under statutes removing her disability to 
contract she may contract with a third person for 
necessaries so as to render herself personally liable. 
Where she has not so contracted, she is not person¬ 
ally liable for necessaries, except where liability is 
imposed on her by statute,*® and even though she 


7. Conn.—St John’s Parish v. Bron¬ 
son, 40 Conn. 75, 16 Am.R. 17. 

S, Wis.—Shuman v. Steinel, 109 N. 
IV. 74, 129 Wis. 422, 116 Am.S.R. 
951, 7 LRA.,N.S., 1048, 9 Ann.Cas. 
1064. 

9. Mo.—Audrain County v. Muir, 
249 S.W. 3S3, 297 Mo. 499. 

N.J.—Caruso v. Caruso, 141 A. 16, 
102 X.J.Eq. 303, reversed on other 
grounds 148 A. 882, 106 N.J.Eq, 
130—Betz Market v. Hillman, 157 
A 388, 10 N.J.Misc. 10. 

30 C.J. p 601 note 80, p 602 note 91. 

Board in saiiitarinm 
Ky.—Fidelity & Casualty Co. of New 
York V. Do-wmey, 143 S.W.2d 869, 
2S4 Ky. 72. 

Reduction for value of services 
rendered by wife and child.—Oyler 

V. Semple, 260 S.W. 7‘44, 163 Ark. 
620. 

10. Ga.—Butler v. Godley, 181 S.E. 
494, 495, 51 Ga.App. 784, citing Cor¬ 
pus Juris. 

Mo.—Audrain County v. Muir, 249 S. 

W. 383, 297 Mo. 499. 

N.J.—Caruso v. Caruso, 141 A. 16, 
102 N.J.Eq. 303, reversed on other 
grounds 148 A 882, 106 N.J.Eq. 
130. 

X.Y.—In re Wickings’ Estate, 294 N. 

Y.S. 59‘8, 162 Misc. 357. 

30 C.J. p 601 note 80, p 602 note 92. 

“A rental of a tenement to a wife 
alone creates a cause of action 


against the husband, when the facts 
found disclose the essential facts 
necessary to support an action for 
necessaries.”—Cohn v. Snyder, 130 
A. 100, 101, 102 Conn. 703. 

Reduction for value of services 
rendered by wife and child.—Oyler 
V. Semple, 260 S.W. 744, 163 Ark. 620. 
11. N.Y.—Stevens v. Hush, 176 N. 

Y.S. 602, 107 Misc. 353. 

S'umjner resort 

A contract for room and board at 
a seashore hotel for the summer sea¬ 
son cannot be held, as a matter of 
law, to be a contract for necessaries. 
—Stevens v. Hush, supra. 

12- Ga.—^Yellow Cab Co. of Atlanta 
V. Lampkin, 150 S.E. 435, 40 Ga. 
App. '553—^Wrightsville & T. R. Co. 
V. Vaughan, 71 S.E. 691, 9 Ga.App. 
371. 

Mass.—Jenks v. Lang, 19 N.E.2d 705, 
302 Mass. 409. 

13. Minn.—Holland v. McGrath, 248 
N.W. 750, 189 Minn. 172. 

N.J.—Auten v. Johnston, 178 A. 187, 
115 N.J.Law 71. 

30 C.J. p 603 note 96, p 731 note 29. 

14. Fla.—Phillips v. Sanchez, 17 So. 
363, 35 Fla. 187. 

30 C.J. p 603 note 96. 

15. Ky.—Long v. Beard, 48 S.W. 158, 
20 Ky.L. 1036. 

Pa.—In re Geer’s Estate, 20 Erie Co. 
397. 


16. N.J.—Biddle v. Biddle, 145 A. 
639, 104 N.J.Eq. 313. 

Legal services see supra § 60. 

17. N.J.—Biddle v. Biddle, supra. 

18. Cal.—Roullard v. Gray, 159 P. 
457, 30 Cal.App. 757. 

19. Tex.—Palmer v. Coghlan, Civ. 
App., 55 S.W. 1122. 

20. N.C.—Bowen v. Daughertj", 84 
S.E. 265, 168 N.C. 242, Ann.Cas. 
1917B 1161. 

Liability of wife's separate proper¬ 
ty for necessaries and family ex¬ 
penses see infra §§ 335—340. 

General rule of impMed promise to 
pay inapplicable 

The general rule that, where goods 
are supplied or services rendered by 
one person to another, the law im¬ 
plies a promise to pay w-hat they are 
reasonably worth does not apply 
where the goods were acquired or 
services rendered under circumstanc¬ 
es which created a recognized liabil¬ 
ity in some one else; hence it does 
not apply in the case of necessaries 
furnished the wife, as the law im¬ 
poses liability on the husband.— 
Bowen v. Daugherty, supra. 

21. Ga.—Mather-Groover Co. v. 
Roberts, 187 S.E. 913, 54 Ga.App. 
398—Yellow Cab Co. of Atlanta 
V. Lampkin, 150 S.E. 435, 40 Ga. 
App. 553—^Wrightsville & T. R. Co. 
V. Vaughan, 71 S.E. 691, 9 Ga.App. 
371. 
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received the benefit of the goods purchased.^2 To 
bind her personally, it must be made to appear that 
necessaries were supplied on her individual credit 
where credit is given to the husband,-^ or to hus¬ 
band and wife,^^ the wife is not liable. She is not 
liable for necessaries contracted for by the hus- 
band^® or by her as his agent,unless she exceeds 
her authority as agent. 

Where the husband, either personally or through 
the wife as his agent, has contracted for necessaries, 


41 C.J.S. 

the subsequent oral promise of the wdfe to pay for 
them is a promise to answer for the debt of the 
husband and being without consideration, and not 
in writing, is void and not binding on her.29 Also 
where, prior to the passage of a statute removing 
her disability to contract, a wife has made an ex¬ 
press contract for necessaries, a promise to pav 
made after the passage of the statute, is not sup¬ 
ported by a sufficient legal consideration to render 
it enforceable against her.®® 


Pa.—Moore v. Copley, 30 A. S29, 165 
Pa. 294, 44 Am.S.R. 664—Depart¬ 
ment of Public Assistance v. 
Mooney, 40 Pa.Dist. & Co. 374— 
In re McWilliams' Estate, 6 Pa. 
Dist. & Co. 435—Robinson v. Rack- 
ley, 23 West.Co.L.J. 13. 

Tenn.—Scates v. Canvas Decoy Co., 
5 Tenn.App. 695. 

30 C.J. p 609 note 23. 

“TMs TuidertakiKg- is never pre- 
stuned, but must be shown affirma¬ 
tively.”—Charles H. Bear & Co. v. 
Zech, 12 Pa.Dist. & Co. 788, 790, 42 
York Leg.Rec. 201. 

Intention and agreement of parties 
as controlling 

(1) “In order to hold the wife in¬ 
dividually liable for necessaries pur¬ 
chased by her for the use of herself 
and family, it must be shown that it 
was the intention and agreement of 
the parties to the contract of sale 
that she was to be so bound. Oth¬ 
erwise, it will be presumed that the 
merchandise was purchased on the 
credit of the husband, and that he 
and not the wife was to be liable 
therefor."—Mather-G-roover Co. v. 
Roberts, 187 S.E. 913, 914, 54 Ga-App. 
398. 

(2) “The test in any given case is 
what was the actual contractual in¬ 
tention of the parties.”—Manley v. 
Chamberlin-Johnson-Du Bose Co., 
151 S.B. 676, 677. 41 Ga.App. 31. 
Presumptions and burden of proof 

(1) In a suit against the wife for 
necessaries, the presumption that 
she was acting as the agent of her 
husband must be overcome.—Porter 
V. Nido, 86 Pittsb.Leg.J., Pa., 25. 

(2) “There is a presumption, when 
a wife buys necessaries for the fam¬ 
ily of her husband and herself, she 
is acting as his agent because the 
burden is on him as a primary duty 
of furnishing and paying for such 
articles. ... To shift this re¬ 
sponsibility to the wife and to make 
her estate liable for necessaries the 
burden is on the creditor to show 
that she assumed by an express 
agreement the responsibility which 
the law cast on her husband."— 
Dublino V. Natale, 179 A. 821, 822, 
118 Pa.Super. 301—McCreery v. Scul¬ 
ly, 67 Pa.Super. 524, 526. 

(3) A contract for board and lodg¬ 


ing made by a married woman pre¬ 
sumptively creates a liability against 
the husband; and a boarding house 
keeper, in order to bind the wife, has 
the burden of proving that she in 
express terms undertook to pay 
therefor.—Ruhl v. Heintze, 89 N.Y. 
S. 1031, 97 App.Div. 442, followed in 
Stevens v. Hush, 171 N.Y.S. 41, 104 
Misc. 69. 

Effect of delivery or charge of goods 
to wife 

(1) The act of delivery of the 
goods to her, or the fact that the 
creditor has chosen to charge them 
to her, is not enough to render the 
wife liable. 

Ga.—Manley v. Chamberlin-Johnson- 
Du Bose Co., 151 S.E. 676, 41 Ga. 
App. 31. 

Pa.—Moore v. Copley, 30 A. 829, 830, 
165 Pa 294, 44 Am.S R. 664— 

Charles H. Bear & Co. v. Zech, 12 
Pa.Dist. & Co. 788, 42 York Leg. 
Rec. 201—In re McWilliams' Es¬ 
tate, 6 Pa.Dist. & Co. 435, 436. 

(2) “This might tend to show the 
desire of the creditor to reach her 
estate, but it does not tend to show 
her agreement that he shall do so." 
—Moore v. Copley, supra—In re Mc¬ 
Williams' Estate, supra 

Effect of statute making property 
Uable 

Statute making property of mar¬ 
ried woman liable for debts con¬ 
tracted by husband for family neces¬ 
saries imposes no personal liability. 
—Dreamer v. Oberlander, 240 N.W. 
435, 122 Neb. 335—Dietz Lumber Co. 
V, Anderson, 216 N.W. 667, 116 Neb. 
205. 

Use of wife’s means by husband 
Under a statute providing that “all 
business done with the means of the 
wife by the husband shall be deemed 
and held to be on her account and 
for her use, and by the husband as 
her agent and manager in business, 
as to all persons dealing with him 
without notice,” the wife was liable 
for goods which her husband, operat¬ 
ing the wife's plantation and his log¬ 
ging business with her means and 
consent, purchased for family sup¬ 
plies.—Rivers v. Wade Hardware Co., 
117 So. 259, 260, 151 Miss. 163. 

22 . Ga.—Mather-Groover Co. v. 

Roberts, 187 S.E. 913, 54 Ga.App. 
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398—Brazell v. Hearn, 127 S.E 
479, 33 Ga.App. 490. 

23. Del.—Parkinson v. Hammond 
159 A. 846, 5 W.W.Harr. 145. 

Ga—Hutchings v. Snyder, 176 S.E. 
794, 49 GaApp. 551—Manley v. 

Chamberlin-Johnson-Du Bose Co 
151 S.E. 676, 41 GaApp. 31. 

N.Y.—In re Oppenheim's Estate, 37 
N.Y.S.2d 43, 178 Misc. 1026—Mala- 
koff V. Frye, 2S'4 N.Y.S. 22 15S 

Misc. 171. 

Pa.—Pulcomer v. Pennsylvania R. 
Co., 14 A.2d 593, 141 Pa.Super. 264 
—Porter v. Nido, 86 Pittsb.Leg.J. 
25. 

Tenn.—Scates v. Canvas Decoy Cc., 
5 Tenn.App. 695. 

30 C.J. p 609 note 22 [b] (1). 

Credit given to person other than 
husband generally see supra § 66. 
Uncoinmn n i cated intention to credit 
wife 

“The presumption is that the wife 
purchased .... [necessaries] 
in the right of her general agency of 
her husband, and that he, and not 
she, is liable to the creditor there¬ 
for. And this is true even though 
the creditor may have himself in¬ 
tended to credit the wife therewith 
and not the husband, unless it be 
that such intention was expressly 
declared or communicated to the 
wife.”—Mather-Groover Co. v. Rob¬ 
erts, 187 S.E. 913, 914, 54 Ga.App. 
398—Brazell v. Hearn, 127 S.E. 479, 
480, 33 Ga.App. 490. 

24. Del.—Parkinson v. Hammond, 
159 A. 846, 5 W.W.Harr. 145. 

N.Y.—Robertson v. Caskey, 19 N.Y. 
S. 138. 

25. Del.—Parkinson v. Hammond, 
159 A. 846, 5 W.W.Harr. 145. 

26. Ky.—Underhill v. Mayer, 192 S. 
W. 14, 174 Ky. 229. 

27. Conn.—Mettler v. Snow, 98 A 
322, 90 Conn. 690, Ann.Cas.l917C 
-578, stating law of New York. 

N.Y.—Strong v. Moul, 4 N.Y.S. 299. 

2a Conn.—Mettler v. Snow, 98 A. 
322, 90 Conn. 690, Ann.Cas.l91TC3 
578, stating law of New York. 

30 C.J. p 609 note 32. 

29. N.Y.—Ruhl V. Heintze, 89 N.Y.S. 
1031, 97 App.Div. 443. 

30. Md.—Lyell v. Walbach, 77 A 
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Funeral expenses of husband. The wife is under 
liability, at common law, for the funeral expenses 
li her husband but it has been held that a wife 
I i,able for reasonable funeral expenses if her hus- 
estate is insufficient.s^ As between a sur¬ 
viving wife and children, the legal liability, in the 
event of a deficiency in the husband’s estate and in 
the absence of contract is on the wife.** 


§ 64. 


Liability of Both Husband and Wife 
for Family Expenses 

a. In general 

b. Existence of family 

c. What are family expenses 

a. In General 

statutes in effect making family expenses ch»;a«a“e 
“ “erty of husband and wife, or either of them, 
on the property severally liable for neces- 

u"household rtipplies furnished to, and used by, the 
sary household - P therefor by either, or 

them both liable when any article purchased by 
^fher^shall have gone to the support of the family or for 
the^Uoint benefit, have been variously construed as being 
lil derogation of the common law and as requiring a 
«ral or reasonable construction. 

Under the statutes of several states, expenses of 
The family are chargeable on the property of both 
husband and wife, or of either of them and with 
relation thereto they may be sued jointly or sepa¬ 
rately.®^ The statutes are not retroactive and do 
not affect the liability for such expenses contracted 
before their enactment.®® While such a statute is 
remedial,®® and is intended for the protection of the 
merchant and trader as well as for that of the hus¬ 
band and wife,®7 yet, being in derogation of the 


common law,®® and being limited to “the expenses of 
the family,”®® it must be given a fair and reasonable 
foLtructfon so as, on the one hand, not to frustrate 
its real purpose, and, on the other hand, not to carry 
it beyond what it was intended to accomplish. 
Where a statute of this nature is a part of a genera 
act relating to the rights and liabilities of married 
persons, it must be read and construed in connection 
with other provisions relating to the same subject 
matter.^ ^ 

Under such a statute neither spouse is a surety 
for the other.'*® As to creditors, both spouses are 
principals,*® and their liability has been said to be 
joint and several;** but they have been said not to 
be joint debtors.*® The statutes do not undertake 
to determine the relative obligations of the husband 
and wife as to family expenses, although the na¬ 
ture thereof, owing to the solidarity of the spouts 
interests, precludes any other conclusion than tha. 
payment by one confers no right of recovery or ot 
contribution from the other.*® Under such statutes 
it is immaterial to which of the spouses the credi 
was originally given, or which one made the ar¬ 
rangements or contracted the liability; they are 
both liable.*® Liability is not dependent on an au¬ 
thorization by the party sought to be held liable. 

Such statutes impose liability on both spouses only 
with respect to the original account of the goods 
sold and delivered;*® one spouse who has not joined 
with the other in executing a promissory note, or m 
assenting to the accuracy of a stated account evi¬ 
dencing the value of the necessaries purchased, can¬ 
not be held liable on such promissory note or stated 


nil, 113 Md. 574, 
741. 


33 L.R.A.,N,S., 


93 


21 , s.C.— O'Hagan v. Fraternal Aid 
Union, 141 S.E. 893, 895, 144 S.C. 
84, 57 A.L.R. 397, citing Corpus Ju¬ 
ris. 

30 C.J. p 609 note 35. 

32 . N.Y.—Apostle V. Pappas, 277 N. 
y.S. 400, 403, 154 Misc. 497, citing 
Corpus Juris. 

Expenses lield unreasona'ble 

X.Y.—Apostle V. Pappas, 277 N.Y.S. 
400, 154 Misc. 497. 

33. N.Y.—In re Vosburg’s Estate, 5 
N.Y.S.2d 804, 167 Misc. 611. 

34. Ill—O’Haran v. Leiner, 28 N.E. 
•2d 315, 306 Ill.App. 230 —Leininger 
V. Thoma, 255 Ill.App. 8. 

30 C.J. p 610 note 37, p 919 note 5. 

Effect of statutes on common-law 
liability of husband for neces¬ 
saries see supra § 50. 

Liability of wife's separate property 
see infra §§ 335-340. 


35. Colo.—Kelly v. Cannon, 
833. 6 Colo.App. 465. 


41 P. 


Ill,—Featherstone v. Chapin, 

Utah,—Berow v. Shields, 159 P. 538, 
48 Utah 270. 

37. Iowa.—Davis v. Ritchey, 8 N.W. 
669, 55 Iowa 719. 

Utah.—Berow v. Shields, 159 P. 538, 
48 Utah 270. 

38. Ill.—Staver Carriage Co. v Beau¬ 
dry, 138 IlLApp. 147. 

30 C.J. P 610 note 41. 

39 . Utah.—Berow v. Shields, 159 P. 
538, 48 Utah 270. 

40. Ill.—Staver Carriage Co. v. 
Beaudry, 138 IlLApp. 147. 

Utah.—Berow v. Shields, 159 P. 538, 
48 Utah 270. 

41. Wash.—Bush & Lane Piano Co. 
V. Woodard, 175 P, 329, 103 Wash. 
612. 

42. Iowa.—In re Skillman, 125 N.W^ 
343, 146 Iowa 601, 140 Am.S.R. 293 

-Vest V. Kramer. 114 N.W. 886. 

43. Iowa.—In re Skillman. 125 N.W. 
343 146 Iowa 601, 140 Am.S.R. 295 
_ -^est V. Kramer, 114 N.W. 886. 

44. Ill.—Smith v. Rubin. 239 IlL 


4.np. 191—Barnett v. Marks, 71 Ill. 
App’, 673. 

45. Iowa.—Vest v. Kramer, 114 N. 
W. 886. 

30 C.J. p 610 note 47. 

46. Iowa.—In re Skillman, 125 N.W. 
343, 146 Iowa 601, 140 Am.S.R. 295. 

47. Colo.—Wall V. Crawford, S2 P.2d 
749, 103 Colo. 66. 

Ill—-Weinstein v. Morris, 281 IlLApp. 

12 _Smith V. Rubin, 239 IlLApp. 

191 _Hoyle v. Warfield, 28 Ill.App. 


Express refusal to buy 
A husband has been held not lia¬ 
ble, under such a statute, for the 
purchase price of an article which 
he had expressly informed the seller 
he would not buy, but which his wife 
thereafter ordered.—Capitol Hill 

Monument Co. v. Welch, 185 N.W. 20, 
192 Iowa 418. 

48 Ill.—Carson Pirie Scott & Co. v. 
Stanwood, 228 IlLApp. 281-Mandel 
v. Ringstrom, 189 Ill.App. 564. 

49. Or.—Dale v. Marvin, 148 P. 1116| 
76 Or. 528, Ann.Cas.l917C 557. 
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account.50 Conceding that a particular expenditure 
is a family expense, it becomes such at the time it 
is incurred; the amo-unt is then fixed and neither 
husband nor wife can thereafter increase the 
amount so as to affect the liability of the other 
spouse.51 

Similar statutes. Statutes making husband and 
wife jointly and severally liable for all necessary 
household articles and supplies furnished to and 
used by the family, or for any debts contracted by 
either while living together for necessary household 
supplies, food, clothing and fuel for themselves and 
family, make the wife personally liable; the own¬ 
ership of a separate estate by her is not a prerequi¬ 
site to her liability.®^ They do not conflict with a 
constitutional provision exempting the wife’s sepa¬ 
rate property from the debts of the husband.®^ 
However, such statutes do not have such an exten¬ 
sive application as statutes making husband and wife 
liable for “expenses of the family they do not 
apply to house rent.®5 As between husband and 
wife such a statute does not change the duty of the 
husband to furnish necessaries,®® but whether a 
wife who pays out of her own funds may recover 
from her husband, or his estate, depends on whether 
she made such payment with or without an under¬ 
standing that the payment was a contribution by her 
toward the family expenses.®^ Under such a stat¬ 
ute the husband’s liability is not dependent on proof 
of his refusal or neglect to provide supplies or the 
means of securing them.®^ 

A statute providing that both husband and wife 
shall be liable when any article purchased by either 


shall have in fact gone to the support of the faib- 
ily, or for the joint benefit of both, should be lib¬ 
erally construed®^ and be given a fair and reason¬ 
able construction in aid of its real purpose,®^ but 
such construction must not carry it beyond that pur¬ 
pose.®^ The word “support,” as used in such a 
statute, includes everything going to the sustenance 
and maintenance of the family,®^ and the word 
“family” includes the wife as well as children.®^ 
The necessity or reasonableness of the purchases 
does not affect the right of recovery for articles 
which in fact go to the family support.®*^ The stat¬ 
ute was intended to permit a recovery by a third 
person for all articles which went to the sustenance 
or maintenance of the family without respect to 
what provision for their support had or had not 
been made otherwise;®® it was designed in no small 
measure for the protection of third persons who 
might have dealings with married persons.®® The 
statute does not make the wife a guarantor, but, 
when the facts render it applicable, makes her pri¬ 
marily liable by raising an implied promise from 
the use of the goods.®^ The abandonment of the 
wife by the husband is not essential to the appli¬ 
cation of the statute.®® 

b. Existence of Family 

With some exceptions, as where the seller is misled 
as to the true state of affairs, the general rule is that, in 
order that there may be a recovery under statutes mak. 
ing husband and wife liable for family expenses, there 
must be a family In fact, and that liability does not 
exist where the spouses are not living together. 

In order that there may be a recovery under stat¬ 
utes making both husband and wife liable for fam- 


50. Or.—Dale v. Marvin, supra. 
AcconzLt stated as not binding' wife 

“The account stated for such ex¬ 
penses as between the husband and 
the creditor is not binding on the 
wife, or at least is not conclusive 
against her, and . . . she is 

liable only for the actual value of 
the necessary expenses incurred."— 
Miracle v. Barker, Wyo., 136 P.2d 
67S, 683. 

51. Iowa.—Fitzgeiald v. McCarty, 8 
N.W. 646, 55 Iowa 702. 

52. N.D.—Banner Mercantile Co. v. 
Hendricks. 138 N.W. 993, 24 N.D. 
16. 

53. N.D.—Banner Mercantile Co. v. 
Hendricks, supra. 

54. Minn.—Lewis v. France, 163 N. 
W. 656, 137 Minn. 333, L.R.A.1917F 
860. 

55. Minn.—Lewis v. France, supra. 

56. Minn.—County of Brown v. Sie- 
bert, 220 N.W. 156, 175 Minn. 39— 
Rotering v. Hibbard, 210 N.W. 395, 


168 Minn. 502—Kosanke v. Kosan- 
ke, 162 N.W. 1060, 137 Minn. 115. 

57. Minn.—Kosanke v. Kosanke, su¬ 
pra. 

30 C.J. p 611 note 69. 

58. U.S,—Hill V. Commissioner of 
Internal Revenue, C.C.A., 88 F.2d 
941, stating Minnesota law. 

Minn.—Rotering v. Hibbard, 210 N. 
W. 395, 168 Minn. 502. 

59. Conn.—Mayflower Sales Co. v. 
Tiffany, 198 A. 749, 124 Conn. 249. 

60. Conn.—Dubow v. Gottinello, 149 
A. 768, 111 Conn. 306. 

61. Conn.—Dubow v. Gottinello, su¬ 
pra. 

62. Conn.—Paquin, Ltd. v. Wester- 
velt, 106 A. 766, 93 Conn. 513. 

63. Conn.—Baledes v. Greenbaum, 
151 A. 333, 112 Conn. 64—Paquin, 
Ltd. v. Westervelt, 106 A. 766, 93 
Conn. 513. 

61. Conn.—Paquin, Ltd. v. Wester¬ 
velt, supra—Fitzmaurice v. Buck, 
59 A. 415, 77 Conn. 390. 
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1 65. Conn.—Baledes v. Greenbaum, 
151 A. 333, 112 Conn. 64. 

30 C.J. p 611 note 63. 

66. Conn.—Fitzmaurice v. Buck, 59 
A. 415, 77 Conn. 390. 

67. Conn.—Mayflower Sales Co. v. 
Tiffany, 198 A. 749, 124 Conn. 249. 

68. Conn.—Howland Dry Goods Co. 
v. Welch, 108 A. 510, 94 Conn. 263 
—Paquin, Ltd. v. Westervelt, 106 
A. 766, 93 Conn. 513. 

Statute construed 
In 'a statute providing that both 
husband and wife shall be liable 
“when any article purchased by ei¬ 
ther shall have in fact gone to the 
support of the family, or for the 
joint benefit of both, or for the rea¬ 
sonable apparel of the wife, or for 
her reasonable support, while aban¬ 
doned by her husband," the last 
clause refers only to the clause im¬ 
mediately preceding, and does not 
govern all the preceding clauses.— 
Baledes v. Greenbaum, 151 A. 333, 
112 Conn. 64—30 C.J. p 611 note 65 
[a]. 
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;iv expenses, it is essential that there be a family m 
fact; liability does not exist under the statutes 
where husband and wife are not living together, 
unless thev have been living together and the cir¬ 
cumstance's are such as to justify the seller in as¬ 
suming that they continue to do so, have not sepa¬ 
rated, and do not contemplate separation unless, 
despite the absence of the husband, an affectionate 
relationship between the parties still exists and 
there has been no severance of the family relation 
in a legal sense,7i or unless, it is held, the separa¬ 
tion is due to the fault of the husband.72 it is a 
condition precedent to a recovery for family ex¬ 
penses that there be a legal relation of husband and 
wife,^* although earlier authority held that persons 
living together as husband and wife, but not mar¬ 
ried, are within the provisions of these statutes.’^ 

c What Are Family Expenses 

What are included in the term “family expenses” 

;;r. 

synonymous with, or limited to, necessaries. 

It is difficult to lay down a general rule or de¬ 
fine accurately what will constitute a family ex¬ 
pense;'^® the statutes do not define family expens¬ 
es^® nor, at least in some jurisdictions, has the 
tem been very clearly defined in the reported cas¬ 
es “Expenses of the family,” or “family expens¬ 
es/’ as the term is used in the statutes, is not syn¬ 


onymous with, or limited to, necessaries it is 
a broader term.^® What expenses are included in 
the term must be determined from the facts and 
circumstances of each case.®® In order that an ar¬ 
ticle may constitute a family expense, it is essen¬ 
tial that it be not only purchased for, but also that 
it be used, or be kept for use, in or by the fam¬ 
ily, or be beneficial thereto;®®- but use in the com¬ 
mon sense is not required, there being a legal use 
when the article is in the family for actual use 
when required.®® 

While the term “expenses of the family,” or fam¬ 
ily expenses,” does not include private or individual 
expenses which do not affect the collective body o 
persons constituting the household or family, ye 
it does include articles which are used in the fam¬ 
ily household and which are conducive, in a sub¬ 
stantial manner, to the welfare of the family gen¬ 
erally, even though they are appropriated by a par¬ 
ticular member of the family to his or her exclusive 
use.84 The term is held to mean expenses for the 
immediate sustenance, comfort, or benefit of the 
family it denotes something quite different from 
whatever may contribute either remotely or direct¬ 
ly to the support of the family.86 

Particular articles or services held to constitute 
family expenses include the cost of medical serv- 
:87 and include the cost of dental serv¬ 


ices' 


63. Utah.—Berow v. Shields, 159 P. 

538, 48 Utah 270. 

30 C.J. p 611 note 71. 

■ 7a Ill.—Stoutenborough v, Rammel, 
123 Ill.App. 487—Arnold v. Keil, 81 
Ill.App. 237. 

71 . Wash.—Russell v. Graumann, 8.- 
P. 998, 40 Wash. 667, '5 Ann.Cas. 
830. 

72. Ill.—^Hoobler v. Heenan, 81 Ill. 
App. 422. 

73. Ill.—Rand v. Bogle, 197 Ill.App. 
476. 

30 C.J. p 611 note 76. 

74. Ill.—Hoyle v. Warfield, 28 Ill. 
App. 628. 

75. Iowa.—McCormick v. Muth, 49 
Iowa 536. 

What are necessaries for which 
wife’s separate estate is liable see 
infra § 339. 

pamily expenses as community obli¬ 
gation see infra § 518. 

76. Iowa.—Fitzgerald v. McCarty, 8 
N.W. 646, 55 Iowa 702. 

77. Iowa.—McDaniels v. McClure, 
120 N.W. 1031, 142 Iowa 370, 134 
Am.S.R. 424. 

’78. Ill.—O’Haran v. Leiner, 28 N.E. 

2d 315, 306 IlLApp. 230. 

30 C.J. p 611 note 80. 

‘79. Iowa.—McDaniels v. McClure, 


120 N.W. 1031, 142 Iowa 370, 134 
Am.S.R. 424. 

30 C.J, p 611 note 80. 

80. Colo.—Perkins v. Gilman, 85 P. 
640, 36 Colo. 360. 

30 C.J. P 611 note 81. 

81. Conn.—Dubow v. Gottinello, 149 
A. 768, 770, 111 Conn. 306, citing 
Corpus Juris. 

30 C.J. p 611 note 82. 

Removal of article 

Wife was not liable for balance 
due under husband’s agreement with 
seller, made without wife’s author¬ 
ity or knowledge, that an oil burner 
purchased by husband be removed 
and that husband be allowed the fair 
value of burner on purchase price, 
since burner was not in fact used in 
the support of the family or for the 
joint benefit of both.—Mayflower 
Sales Co. v. Tiffany, 198 A. 749, 124 
Conn. 249. 

Burden of proving use outside of 
family 

In an action against husband and 
wife for supplies furnished for use 
in the family, the burden of proving 
that any part of the supplies was 
used for servants or laborers board¬ 
ing elsewhere than in the household, 
so as not to be a part of the family, 
was on defendants.—Perkins v. Mor- 
I gan, 85 P. 640, 36 Colo. 360. 
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82. Ill.—Whitney, Inc., v. Mandel, 
218 Ill.App. 316—^Arnold v. Keil, 81 
IlLApp. 237. 

83. Conn.—Dubow v. Gottinello, 149 
A. '768, 111 Conn. 306. 

Xii.—Hyman v. Harding, 44 N.E. 754, 
162 Ill. 357. 

k. Ill.—Hyman v. Harding, supra. 
30 C.J. p 612 note 85. 


85. Conn.—Dubow v. Gottinello, 149 
A. 768, 111 Conn. 306. 

Or.- Chamberlain v. Townsend, 142 
P. 782, 72 Or. 207, rehearing denied 
143 P. 924, 72 Or. 207. 

86. Iowa.—McCormick v. Muth, 49 
Iowa 536. 

87. Iowa.— Murdy v. Skyles, 70 N.W. 
714, lOl Iowa 549, 63 Am.S.R. 411. 

30 C.j. p 612 note 88. 

“Reasonable and necessary services” 
Under a statute providing that 
both husband and wife “shall be lia¬ 
ble for the reasonable and necessary 
services of a physician rendered the 
husband, wife, or their minor child,” 
the services must have been both 
reasonable and necessary, the words 
“reasonable” and “necessary having 
no technical or legal signiflcation 
differing from their content and 
sense in the common use; and a 
physician could not recover from a 
wife for an operation of plastic sur- 
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iceSj^S wearing apparel,^^ household linen,a sew¬ 
ing machine, a wTinger,^^ ^ butcher^s bill,^^ cook¬ 
ing stove and utensils,and stoves for heating,^^ 
but not attorney's fees incurred in a criminal pro¬ 
ceeding against the husband and a monument for 
a child’s grave has been held not a necessary ex¬ 
pense of a family.97 

Domestic service. Domestics and servants, in¬ 
cluding farm laborers, who, with the parents and 
children, form one household, are a part of the 
family within the meaning of the statute, so that 
goods used in the household by them as members 
of the family are deemed to be for the expense of 
the family.^S wages of a domestic servant con¬ 
stitute a family expense, for which both husband 
and wife are liable.^^ 

Business or professional expenses. The statute 
does not extend‘to business or professional expens¬ 
es.^ It has been held that articles used to carry 
on the farm of a farmer or the trade of a trades¬ 
man or mechanic are not to be regarded as family 
expenses within the meaning of the statute but 
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the purchase price of a team of horses used on a 
farm has been declared a family expense.^ 

Borrowed nioney is not a family expense even 
when borrowed for, and used in, obtaining things 
which, if obtained on credit, would be an expeni- 
ture for the family.^ 

Jewelry used by husband or wife has been held 
a family expense by some courts,^ but not by oth¬ 
ers.^ 

Musical instruments. It has been held that the 
purchase price of a piano or organ is a family ex¬ 
pense,"^ or at least that the question whether it is 
is one of fact for the determination of the jury.S 

The rent of pre^nises in which husband and wife 
live is a family expense,^ but the rent of unoccupied 
premises is not.^® 

Vehicles. A buggy has been held to be a family 
expense but a buggy or other vehicle used pri¬ 
marily in the carrying on of a business, trade, oc¬ 
cupation, or profession is not a family expense.^- 


J. AGENCY OF WIFE FOR HUSBAND 


§ 65. In General 

a. Capacity of wife to act as agent for 

husband 

b. Creation and existence of agency 

c. Scope and extent of authority 


d. Termination of authority 

e. Liability of husband for acts of wife 

as agent 

f. Rights and liability of wife as to third 

person 


gery performed on the husband's 
face in partially removing scar and 
greatly improving the husband’s ap¬ 
pearance, in the absence of a show¬ 
ing that the station in life, style of 
living, and pecuniary situation of 
the family made the expenditure rea¬ 
sonable and necessary.—Ematrudo v. 
Gordon, 123 A. 14, 15, 100 Conn. 163. 

88. Ill.—Leimnger v. Thoma, 255 
IlLApp. 8. 

89. Ill.—^Whitney, Inc., v. Mandel, 
218 Ill.App. 316. 

30 C.J. p 612 note 89. 

90. Or.—Meier & Prank Co. v. Mit- 
lehner, 146 P. 796, 75 Or. 331. 

91. Iowa.—Farar v. Emery, 3 N.W. 
50, '52 Iowa 725. 

99l Iowa.—McDaniels v. McClure, 
120 N.W. 1031, 142 Iowa 370, 134 
Am.S.R. 424. 

93. Ill.—^Hayden v. Rogers, 22 Ill. 
App. 657. 

Or.—^Watkins v. Mason, 4 P. 524, 11 
Or. 72. 

94. Iowa—Finn v. Rose, 12 Iowa 
565. 

95* Iowa—McDaniels v. McClure, 


120 N.W. 1031, 142 Iowa 370, 134 
Am.S.R. 424. 

96. Ill.—Kellman v. Tilton, 29 N.E. 
2d 32, 306 IlLApp. 504. 

97. Iowa.—Capitol Hill Monument 
Co. V. Welch, 185 N.W. 20, 192 
Iowa 418. 

98. Colo.—Perkins v. Morgan, 85 P. 
640, 36 Colo. 360. 

30 C.J. p 612 note 96. 

99. Ill.—Campbell v. Heuer, 139 Ill. 
App, 631, 

1. Conn,—Dubow v. Gottinello, 149 
A. 768, 770, 111 Conn. 306 citing 
Corpus Juris. 

30 C.J. p 612 note 98. 

Price of feed purchased for horses 
used by husband in teaming busi¬ 
ness was held not recoverable 
against wife as merchandise used 
for family support.—^Dubow v. Got¬ 
tinello, 149 A. 768, 111 Conn. 306. 

2. Ill.—Dunn v. Pickard, 24 IlLApp. 
426. 

30 C.J. p 612 note 99. 

3. Colo.—^Wall V. Crawford, 82 P.2d 
749, 103 Colo. 66. 

4. N.D.—State v. Whitver, 3 N.W. 
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2d 457, ioS, 71 N.D. 664, citins 
Corpus Juris. 

30 C.J. p 612 note 1. 

5^ Iowa.—Neasham v. McNair, 72 X. 
W. 773, 103 Iowa 695, 64 Am.S.R. 
202, 38 L.R.A. 847—Marquardt v. 
Flaugher, 14 N.W. 214, 60 Iowa 
148. 

6. Ill.—^Hyman v. Harding, 44 N.E. 
751, 162 Ill. 357, affirming 54 Ill. 
App. 434—Otto V. Matthie, 70 Ill. 
App. 54. 

7. Iowa.—Frost v. Parker, 21 N.W. 
507, 65 Iowa 178—Smedley v. Felt. 
41 Iowa 588. 

8. Ill.—Vercler v. Jansen, 96 Ill. 
App. 328. 

9. Ill.—Weinstein v. Morris, 281 Ill. 
App. 12—Smith v. Rubin, 239 Ill. 
App. 191. 

30 C.J. p 612 note 8. 

10. Ill.—Lederer v. Blair, 212 Ill. 
App. 141. 

11. Colo.—Houck V. La Junta Hard¬ 
ware Co., 114 P.‘ 645, 50 Colo. 22S> 
32 L.R.A.,N.S., 939. 

30 C.J. p 612 note 10. 

12. Ill.—Staver Carriage Cc^ v. 
Beaudry, 138 Ill.App. 147—Dunn 
V. Pickard, 24 IlLApp. 423. 
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a. Capacity of Wife to Act as Agent for Hns- 
band 

A wife may be the agent or attorney in fact of her 
t^usband. 

A married woman may be the agent^s or attorney 
in'facti^ of her husband. 


(2) Implied Agency 

(a) In general 

(b) Implication of law 


(a) In General 

A wife’s agency for her husband may be implied from 
his acts and conduct, or from the facts and circumstances 




b. Creation and Existence of Agency 

(1) In general 

(2) Implied agency 


(1) In General 


a wife’s agency for her husband must arise from 
,is authority expressiy given or fairiy to be inferred 
from the circumstances. 


The agency of the wife for the husband must 
arise from his authority expressly giveni® or fairly 
to be inferred from the circumstances.!® and it is 
In general a question of fact.i^ The agency of the 
wife for the husband rests on the considerations 
and principles which control the creation and exist- 
enc.e of the relation of agency between other per¬ 
sons,!® although, as discussed infra § 67, the mar¬ 
ital relationship may be considered in connection 
with other circumstances tending to establish the 
fact of agency. 


The liability of the husband on his wife’s con¬ 
tracts, where they are not made by her as his agent, 
is considered supra § 43, the right of the mfe to 
sell, exchange, or pledge her husband’s personal 
property except as his agent supra § 19, and ques¬ 
tions of agency between husband and wife when in¬ 
volving the law of community property infra § 512. 


The agency of the wife for the husband may be 
implied or inferred from the acts and conduct of 
the husband!® or from the facts and circumstances 
of the case.®* It must be an agency in fact, shown 
to be so by reasonable deductions drawn from dis¬ 
closed facts or circumstances,®! and can rise no 
higher than its source, that is, the acts and cir¬ 
cumstances from which it is deduced.®® It cannoi 
exist contrary to the will of the husband,-® and 
must be based on acts for which the husband is re- 
sponsible®! and on a natural and reasonable con¬ 
struction of such acts.®® A wife’s implied agency 
may be general or limited or special.®® 

Implication from prior acts. A wife s agency to 
do a particular act or enter into a particular trans¬ 
action for her husband may be implied from his ac¬ 
quiescence in, or recognition or adoption of, previ¬ 
ous similar acts or transactions by her on his be¬ 
half:®!’ but such an agency does not arise where it 
does’not appear that the husband had knowledge of 
the previous acts or transactions or that there was 
any act on his part acquiescing in or recognizing 
them.®® 

(b) Implication of Law 

A wife’s agency for her husband may arise by im- 


13. Iowa.—Crawford v. McElhinney, 
154 N.W. 310, 171 Iowa 606, Ann. 
Cas.l917E 221. 

30 C.J. p 613 note 13. 

Capacity of wife to be affent for 
third person see infra § 172. 
Capacity to act as trustee for hus¬ 
band see infra § 172. 

14. Ky.—Clinton v. Hibb's Ex’x, 259 

S.W. 356, 202 Ky. 304, 35 A.L.R. 
462. I 

Md.—Kaminski v. Wladerek, 131 A. 
810. 149 Md. 54S. 

Wis.—Weisbrod v. Chicagro & North¬ 
western R. Co., 18 Wis. 35, 86 Am. 
D. 743. 

15. N.Y.—Martin v. Oakes, 85 N.T. 
S. 387. 42 Misc. 201. 

30 C.J. p 613 note 22. 

18. N.Y.—Martin v. Oakes, supra. 

30 C.J. p 613 note 23. p 614 note 25. 

17. Mass.—Groce v. First Nat. 

Stores, 167 N.E. 308. 268 Mass. 210. 
Mich.—Weller v. Speet, 267 N.W. 758, 
275 Mich. 655—Miskiewicz v. Smo¬ 
lensk!, 227 N.W. 783, 249 Mich. 63. 


N.Y.—Martin v. Oakes, 85 N.Y.S. 3S7, 
42 Misc. 201. 

30 C.J. p 614 note 29. 

Questions for court and jury see in¬ 
fra § 444. 

18. Ga.—Samples v. Shaw, 170 S.E. 
389, 390, 47 Ga.App. 337, citing 

Ck>rpus Juris. 

Ind.—Martz v. Delig Dry Goods Co., 
131 N.E. 528, 76 Ind.App. 135. | 

Ky.—Lazarus* Adm’x v. Hall, 152 
S.W.2d 592, 287 Ky. 199. 

Mich.—Weller v. Speet. 267 N.W. 758, 
275 Mich. 655 —Miskiewicz v. Smo- 
lenski, 227 N.W. 789, 249 Mich. 63. 
N-,C_Sibley v. Gilmer, 33 S.E. 964, 
124 N.C. 631. 

R,I.—Cowell V. Phillips, 20 A. 933, 
iV R.I. 188, 11 L.R.A. 182. 

30 C.J. p 613 notes 19, 21. 

19. Ind.—Martz v. Selig Dry Goods 
Co., 131 N.R 528, 76 Ind.App. 135. 

jsr.C. —Sibley v. Gilmer, 32 S.E. 964, 
124 N.C. 631. 

30 C.J. p 613 notes 23, 2'4. 

20. Ind.—Martz v. Selig Dry Goods 
Co., 131 N.E. 528, 76 Ind.App. 135. 
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Mass.—Goldstein v. Slutsky, 150 N.E. 

326, 254 Mass. 501. 

W.Va.—Beard v. Davis, 103 S.E, 278, 
86 W.Va. 437. 

30 C.J. p 614 note 25. 

21. Mich.—Weller v. Speet, 267 N. 
W. 758, 275 Mich. 655. 

22. Mich.—^Weller v. Speet, supra. 

23. Mich.—Weller v. Speet, supra. 

24. Mich.—^Weller v. Speet, supra. 

25. Mich.—^Weller v. Speet, supra. 

26. Mich.—^Weller v. Speet, supra. 

27. Cal.—Stegeman v. Vandeventer, 
App., 135 P.2d 186. 

Ind.—Martz v. Selig Dry Goods Co., 
131 N.E. 528, 76 Ind.App. 135. 
Mich.—Weller v. Speet, 267 N.W. 758, 
275 Mich. 655. 

N.C.—Sibley v. Gilmer, 32 S.E. 964, 
\u N.C. 631. 

30 C.J. p 614 note 27. 

28. N.Y.—Bostwick v. Brower, 49 
N.Y.S. 1046, 22 Misc. 709. 
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plication of law where in case cst srn emergency the hus¬ 
band is unable, as by reason of his absence from home 
or his mental or physical incapacity, to act for himself. 

In case of an emerg^ency in which the husband 
is unable to act for himself, the wife’s agency to act 
for him in the protection of his person or property 
may arise by implication of law, ex necessitate.^^ 
The scope of such an agency is very limited and is 
no broader than the exigencies which call it into be- 
ing.30 

Absence of husband. Where the wife is left in 
possession of the husband’s property during his ab¬ 
sence, as where he has absconded and his wherea¬ 
bouts are unknown,^! the law will imply or presume 
that she is acting as his agent and that she has 
authority to exercise the usual and ordinary control 
over the property.®^ ^ However, the mere fact that 
the husband is absent does not give rise to a pre¬ 
sumption that the wife is his agent generally 
her authority springs from and is limited to what 
can be reasonably presumed to be the intention of 
the husband it does not extend beyond the au¬ 
thority which is usually and customarily conferred- 
by husbands under the same or similar circumstanc¬ 
es. 3 5 The presumption of the wife’s agency and 
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authority is rebutted by proof that the husband has 
constituted some other person his agent for the pur¬ 
pose of looking after his property during his ab¬ 
sence and it does not arise from the mere ab¬ 
sence of the husband for a day or two.37 

Mental or physical incapacity of husband. The 
fact that the husband’s mental or physical condi¬ 
tion is such that he is incapable of transacting busi¬ 
ness does not constitute the wife his general agent 
or vest her with a general and unlimited authority 
as to all his affairs.38 During such incapacity, how¬ 
ever, authority to do acts beneficial to the husband 
or his property may arise by implication of law from 
the necessities of the situation and, unless and 
until a guardian is appointed for her insane hus¬ 
band, it is the duty of the wife to protect his prop¬ 
erty.'^® 

A zmfe living separate from her husba^nd is not 
regarded as his agent,^! except for the purpose of 
binding him for necessaries where the separation 
was without her fault, as discussed supra § 52. On 
the contrary, the separation of the parties nega¬ 
tives the presumption of any authority in the wife 
to pledge her husband’s credit.^^ 


29. Iowa.—Barron v. McChesney, 
200 N’.W. 197, 198 Iowa 65 7. 

Wis.—Evans v. Crawford County 
Farmers’ Mut. Fire Ins. Co., 109 
N.W. 952, 130 Wis. 189, 118 Am.S. 
R. 1009, 9 L.R.A.,N.S., 485. 

30 C.J. p 614 note 31. 

Wife’s agency, implied in law, to 
bind husband for necessaries see 
supra § 50. 

30. Iowa.—Barron v. McChesney, 
200 N.W. 19T, 198 Iowa 657. 

30 C.J. p 614 note 32. 

“The authority spring's from the 
apparent necessity of the situation 
and is limited in its scope to that 
which, under the circumstances, can 
be reasonably presumed to be the in¬ 
tention of the husband. Her power 
to act at all is referable to a pre¬ 
sumption of appointment and is 
fenced about, as in the case of any 
other agency, by the apparent au¬ 
thority appropriate under the cir¬ 
cumstances.”—Evans v. Crawford 
County Farmers’ Mut. Fire Ins. Co., 
109 N.W. 952, 955. 130 Wis. 1S9, 118 
Am.S.R. 1009, 9 L.R.A.,N.S., 485. 

31. U.S.—In re Thomas, D.C.N.T., 
199 F. 214. 

Wis.—Evans v. Crawford County 
Farmers’ Mut. F. Ins. Co., 109 N. 
W. 952, 130 Wis. 189, 118 Am.S.R. 
1009, 9 L.R.A.,N.S., 485—Butts v. 
Newton, 29 Wis. 132. 

30 C.J. p 614 note 33 [c]. 

Authority of abandoned wife to sell 
husband’s property to pay for nec¬ 
essaries see supra § 52. 

32. Md.—Meyer v. Frenkil, 82 A. 


208, 116 Md. 411, Ann.Cas.l913C 
875. 

30 C.J. p 614 note 33. 

33. Conn,—Benjamin , v. Benjamin, 
15 Conn. 347, 39 Am.D. 384. 

30 C.J. p 615 note 34. 

34. Ala.—^Krebs v. O’Grady, 23 Ala, 
72$, 58 Am.D. 312. 

30 C.J. p 615 note 35. 

35. Wis.—Evans v. Crawford Coun¬ 
ty Farmers’ Mut. F. Ins. Co., 109 
N.W. 952, 130 Wis. 189, 118 Am.S. 
R. 1009, 9 L.R.A.,N.S., 485. 

30 C.J. p 615 note 36. 

36. Ala.—Krebs v. O’Grady, 23 Ala. 
726, 58 Am.D, 312. 

37. Vt.—Bates v. Gilley, 47 Vt. 1. 
Wis.—Savage v. Davis, 18 Wis. 608. 

38. Iowa.—Barron v. McChesney, 
200 N.W. 197, 198, 198 Iowa 657, 
quoting Corpus Juris. 

30 C.J. p 615 note 39. 

39. Iowa—Barron v. McChesney, 
200 N.W. 197, 198 Iowa 657. 

Accepting mortgage 
Where wife was in possession of 
husband’s property and transacted 
his current daily business while he 
was in hospital because of mental 
derangement, her acceptance during 
such time of mortgage from hus¬ 
band’s creditor securing previously 
unsecured debt, but extending time 
for payment thereof, was within 
scope of wife’s presumed authority 
to conserve his property during his 
temporary disability.—Barron v. 

McChesney, 200 N.W. 197, 198 Iowa 
657. 


Insurauce 

Where husband was insane, wife 
had right, as agent ex necessitate, 
to obtain fire policy on husband’s 
property and to attempt to adjust 
loss.—Valisano v. Continental Ins. 
Co. of New York, 235 N.W. 868 254 
Mich. 122. 

Medical services to husband critical¬ 
ly ill 

A wife has authority to bind the 
estate of her husband for the pay¬ 
ment of all necessary professional 
services rendered by the family 
physician in attempting to save the 
life of her husband, who was in a 
desperate condition, owing to his at¬ 
tempted suicide, even though the 
husband was in a hospital, where he 
would receive attention from the 
staff physicians.—Prentice v. Ladin- 
ski, 141 N.Y.S. 1005, 81 Misc. 42. 
Liability of husband for medical 
services as necessaries see supra § 
60. 

40. Mich.—Valisano v. Continental 
Ins. Co. of New York, supra. 

Wife as head of family during in¬ 
sanity of husband see supra § 9. 

41. Md.—Schindel v. Schindel, 12 
Md. 108. 

There is no express agency, nor is 
there an implied agency, in the ordi¬ 
nary sense, of the wife for the hus¬ 
band, where they are living apart.— 
Lanyon’s Detective Agency v. Coch¬ 
rane, 199 N.Y.S. 482. 

42. N.Y.—^Lanyon’s Detective Agen¬ 
cy V. Cochrane, 199 N.Y.S. 482. 

30 C.J. p 615 note 42. 
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c. Scope and Extent of Authority 

The scope and extent of a wife’s authority, as agent 
tor her husband, depend on the intention of the parties 
1/construed from the terms of the instrument appoint- 
fng her agent, and include such powers as are necessarily 
implied from those granted. 

The scope and extent of a wife’s express author¬ 
in’, as agent for her husband, depend on the inten¬ 
tion of the parties as construed from the terms of 
the instrument appointing her agent,^3 and although 
an express power carries with it by implication such 
powers as are proper and necessary to exercise the 
authority actually granted and to effectuate the pur¬ 
poses for which the agency was created,^^ a general 
authority cannot be extended beyond the fair mean¬ 
ing of the words conferring it.'*® Even under au¬ 
thority to act as general agent of the husband, the 
wife has no implied authority to oppose the carrying 
out of his express agreements.*® 

A wife may make, indorse, or accept bills and 
notes as agent for her husband, where such power is 
expressly given, or is implied as being a usual and 
necessary incident to other powers given.*^ A 


note*® or bill*® indorsed to the wife by the hus¬ 
band may be indorsed by her to a third person, she 
acting as her husband’s agent in the transaction. 
However, the mere fact that the management of the 
husband’s business is intrusted to his wife does not 
authorize her to borrow money or to make promis- 
sory notes,nor is such authorit}' conferred by the 
fact that notes are necessary to keep the business 
going.®^ An agency on the part of the wife to draw 
checks may be created by a deposit of the money of 
the husband in a bank to the account of himself or 
his \vife;^2 but authority to draw checks will not 
authorize her to borrow money or to make notes to 
cover an overdraft.^s 

d. Tennination of Authority 

A wife’s agency for her husband may be terminated 
by his death or insanity, or by revocation by him, but 
not by the separation of the spouses unless persons, with 
whom she is authorized to deal, have notice of the sepa¬ 
ration. 

The agency of the wife for the husband termi- 
nates on the death of the husband;®* and, except 
to the extent that the wife is authorized to act for 


43. Md.—Kaminski v, Wladerek, 131, 
A. 810, 149 Md. 548. 

Manag’emen.t of property 

(1) Power of attorney by husband 
to wife, on husband’s leaving the 
country, covering property held hy 
them as tenants by entirety, giving 
wife express power to grant and 
convey property, collect rents, and 
do all other acts as fully as though 
both parties were present, impliedly 
empowered "wife to sell and lease 
premises, and hence included within 
its authority power to lease with op¬ 
tion of purchase.—Kaminski v. Wlad 
erek, supra. 

(2) Power of attorney by husband 
to wife, granting wife authority to 
deal with property held by them as 
tenants by entirety as though both 
parties were present and acting, was 
held sufficient for wife to convey in¬ 
terest of husband, and her deeds to 
attorney and from attorney back to 
her were immaterial on the rights of 
lessee exercising option to purchase 
to specific performance, whether it 
was effectual to give wife property 
subject only to inchoate right of 
husband, or ineffectual, leaving prop¬ 
erty standing in husband and wife 
as tenants by entirety.—Kaminski v. 
Wladerek, supra. 

General authority to transact busi- 
ness 

A power of attorney by husband, 
giving wife “authority to attend to 
all of my affairs, to sign checks, and 
also execute any notes that she may 
deem necessary in the conducting of 
my affairs, and to transact all of my 
business during my illness,” did not 


authorize the signing of the hus¬ 
band’s name on a note as surety for 
another.—Clinton v. Hibb’s Ex’x, 259 
S.W. 356, 202 Ky. 304, 35 A.L.R. 462. 
44. Md.—Kaminski v. Wladerek, 131 
A. 810, 149 Md. 548. 

30 C.J. p 616 note 63. 

Particular powers implied 

(1) An express power to collect 
rents due or to become due implies 
the power to rent or lease.—Kamin¬ 
ski V. Wladerek, supra. 

(2) The power to borrow money 
for a particular purpose carries the 
power to expend it for such purpose. 
—Brookfield Trust Co. v. Foster, 246 
S.W. 617, 212 Mo.App. 347. 

(3) The power to grant and con¬ 
vey necessarily implies the power to 
sell.—Kaminski v. Wladerek, supra. 

(4) Power to grant and convey 
also includes power to lease with op¬ 
tion to purchase.—Kaminski v. 
Wladerek, supra. 

45. Ky.—Clinton v. Hibb’s Ex’x, 

259 S.W. 356, 202 Ky. 304, 35 A. 
L.R. 462. 

Particular powers uot implied 

Authority of the wife to receive 
telephone orders for milk does not 
authorize her to employ a boy to 
make a milk delivery.—Weller v. 
Speet, 267 N.W. 758, 275 Mich. 655. 

40. Colo.—Fulton Inv. Co. v. Fraser, 
230 P. 600, 76 Colo. 125. 

Surrender of mortgaged chattels 
Wife in charge of a farm leased by 
husband has no implied authority, 
even though regarded as his general 
agent, to oppose the enforcement of 
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his express agreement, in a chattel 
mortgage given to lessor, that the 
latter might take possession of mort¬ 
gaged wheat on removal thereof 
without the consent of lessor.—Ful¬ 
ton Inv. Co. V. Fraser, supra. 

47, N.J.—Gulick v. Grover, 31 N.J. 
Law 182, affirmed 33 N.J.Law 463, 
97 Am.D. 728. 

40. Mass.—Foster v. Leach, 36 N.B. 

69, 160 Mass. 418. 

3^10. — ^^Visdom V. Shanklin, 74 Mo. 

App. 428. 

30 C.J. p 686 note 58. 

49. Mo.—Menkens v. Heringhi, 17 
Mo. 297. 

50. Colo.—Farmers’ Bank & Trust 
Co. V. Miller, 249 P. 644, 80 Colo. 
121 . 

51. Colo.—Farmers’ Bank & Trust 
Co. V. Miller, supra. 

I. K.T.—In re W'ilkms’ Will, 226 
N.Y.S. 415, 131 Misc. 188. 

—^Redmond v. Farthing, 9 S.E.2d 
405, 217 N.C. 678—Nannie v. Pol¬ 
lard, 171 S.E. 3'41, 205 N.C. 362— 
Jones V. Fullbright, 148 S.E. 229, 
197 N.C. 274. 

Gift of bank deposit see infra § 152. 

53. Colo.—Farmers’ Bank & Trust 
Co. V. Miller, 249 P. 644, 80 Colo. 
131. 

54. Ky.—Jenkins v. Williams, 229 S. 
W. 94, 191 Ky. 165. 

Husband’s death as terminating 
wife’s authority 

(1) To enter husband’s safe depos¬ 
it box.—Cartall v. St. Louis Union 
Trust Co., 153 S.W.2d 370, 348 Mo. 
372. 
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her husband during his insanity, as discussed supra 
subdivision b (2) (b) of this section, her agency for 
him is generally terminated by his subsequent insan¬ 
ity or incompetency.55 The husband may revoke the 
agencybut the revocation generally is effective 
as to third persons only from the time that they 
have notice thereof and it may be retracted, as 
by subsequently treating the wife’s agency as con¬ 
tinuing on the old basis.^s A separation of the 
spouses does not revoke the agency of the wife as 
to persons with whom she has been dealing unless 
they have notice of the separation.®^ A wife’s 
agency, which is coupled with an interest in the sub¬ 
ject matter, is not permanently terminated by her 
temporary insanity.®® 

e. Liability of Husband for Acts of Wife as 
Agent 

A husband is liable for the acts of his wife, as his 
agent, which are within the actual or apparent scope 
of her authority; but, generally, he is not liable for her 
unauthorized acts. 

Under principles of general application, see Agen¬ 
cy §§ 231-274, the husband is bound by the acts of 
the wife as his agent, where they are within the 
scope of her actual or apparent authority,®^ and, 
conversely, he is not bound by her unauthorized 
aots,®2 in the absence of circumstances of ratifica¬ 


41 C.J.g. 

tion or estoppel, as discussed infra § 66. When act¬ 
ing within the scope of her agency, the wife binds 
her husband by her acts as his agent, such as by the 
receipt of money in payment of an indebtedness due 
him®3 or the signing of a rent receipt.®^ 

Contracts. The husband is bound by the con¬ 
tracts of his wife which have been made within 
the scope of her authority as his agent,®® such as 
the purchase of goods,®® the sale, mortgage, hirin^-, 
or other disposition of his real or personal proper- 
ty,®7 the making of promissory notes,®® the exten¬ 
sion of time for the performance of a contract of 
sale,®® or the waiver of timely performance.^® The 
husband is not bound by contracts of his wife with 
a third person who has actual knowledge of the 
wife’s lack of authority.^i 

Where credit is extended exclusively to the wife, 
there is no liability on the part of the husband, 
and the same rule applies where the wife acts as 
principal and not as agent for her husband.*^® 

The husband cannot satisfy liability to a third per¬ 
son by making his wife his agent and making pay¬ 
ment to her.74 

Torts. The husband is liable for injuries to a 
third person by a tort of the wife, while acting with¬ 
in the scope of her authority as the husband’s 


(2) To draw money deposited by 
husband to account of himself or 
wife.—Redmond v. Farthing, 9 S.B. 
2d 405, 217 N.C. 678—-Nannie v. Pol¬ 
lard, 171 S.E. 341. 205 N.C. 362— 
Jones V. Fullbright, 148 S.B. 229, 
197 N.C. 274. 

55. N.T.—In re Andrade’s Estate, 
299 N.T.S. 329, 164 Misc. 714, af¬ 
firmed 12 N.Y.S.2d 784, 257 App. 
Div. 813, motion denied 14 N.T.S. 
2d 279, 257 App.Div. 958, reargu¬ 
ment denied 14 N.Y.S.2d 279, 257 
App.Div. 958. 

Power to deposit in. joint account 
Deposit by wife, who acts under 
power of attorney, of income from 
husband’s property in their joint ac¬ 
count, IS improper after hu-sband be¬ 
came incompetent.—In re Andrade’s 
Estate, supra. 

56. Mo.—Wagle v. Farmers’ State 
Bank, App., 280 S.W. 62. 

Vt.—Cheney v. Pierce, 38 Vt. 515. 

57. Ind.—IVatts v. Moffett, 40 N.E. 
533, 12 IndApp. 399. 

Notice to wife not to deal with 
certain person, with whom she had 
been dealing, is ineffective as a rev¬ 
ocation of her authority to deal*with 
him further until he has notice of 
the revocation.—^Watts v. Moffett, 
supra. 

58. Colo.—Farmers’ Bank & Trust 
Co. V. Miller, 249 P. 644, 80 Colo. 
121 . 


58. N.C.—Sibley v. Gilmer, 32 S.E. 

964, 124 N.C. 631. 

30 C J. p 615 notes 47, 49. 

Effect of separation on liability for 
necessaries see supra § 52. 

GD. Vt—Cheney v. Pierce, 38 Vt. 
515. 

61. in,—McDonald v. Bartlett, 155 
N.E. 477, 324 Ill. 549. 

Pa,—Paralka v. Grummel, 127 A. 619, 
282 Pa. 235. 

30 C.J. p 616 note 54. 

62. Ill.—Edwards v. Tyler, 31 N.E. 
312, 141 Ill. 454. 

30 C.J. p 616 notes 52, 60. 

XTnantliorized signing of release of 
insurer, by wife, from liability to 
husband, who was insured, does not 
bind husband.—Bovedeau v. Boston 
Casualty Co., 173 N.E. 425, 273 Mass. 
156. 

S3. Ky.—Peacock v. Newton, 139 S. 
W. 791, 144 Ky. 552. 

64. Md.—Smith v. Stockbridge, 39 
Md. 640. 

65. Tex.—Parrott v. Peacock Mili¬ 
tary College, Civ. App., 180 S.W. 
132. 

30 C.J. p 616 note 54. 

66. Mo.—Hays v. Cox, App., 185 S. 
W. 1164. 

Pa.—Merritt v. Brady, 32 Luz.Leg. 
Reg. 56. 

•30 C.J. p 616 note 55. 
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r67. Ill.—Broderick v. Driscoll, 133 
N.E. 72-4, 301 Ill. 174. 

30 C.J. p 616 note 58. 

66. Mo.—Brookfield Trust Co. v. 
Foster, 246 S.W. 617, 212 Mo.App. 
347. 

69. Pa.—Paralka v. Grummel, 127 
A. 619, 282 Pa. 235. 

70. Pa.—Paralka v. Grummel, su¬ 
pra. 

71. Iowa.—Kollmann v. Kollmann, 
216 N.W. 77, 204 Iowa 950. 

72. N.T.—Lanyon’s Detective Agen¬ 
cy V. Cochrane, 199 N.T.S. 482. 

73. Ohio.—Smith v. Knapp, 191 N.E. 
807, 47 Ohio App. 232. 

Wife in business on her own account 
see infra § 209. 

74. Ky.—Todd v. Barbee, 111 S.W. 
2d 1041, 271 Ky. 381. 

Rent dne to wife’s mother 
Where husband and wife signed 
written rental contract calling for 
monthly rental payments to wife's 
mother as landlord, husband could 
not constitute wife his agent and 
pay such rent to her, and thus sat¬ 
isfy indebtedness for rent, nor could 
he cons-titute wife lessor’s agent to 
receive rent.—Todd v. Barbee, supra 
Discharge of principal where agent 
fails to pay third person generally 
I see Agency § 251. 
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apnf'fS and he is responsible for fraud committed 
5 her in the course of her agency.^e However, it 
has been held that the husband is not liable for a 
tort committed by his wife in another state than 
that in which he resides, and which was not partici- 
Led in by him.” The husband is not liable for 
the torts of a servant unauthorizedly employed by 
the wife.'*® 

f. Eights and Liability of Wife as to Third Per¬ 
son 

A wife who acts as agent on behalf of her husband 
«allv is not personally liable to the third person, 
S"ess she acts on her own credit or responsibiliW. 

Under principles of general application discussed 
in Agency § 215, where the wife contracts on be¬ 
half of her husband and within the scope of her 
authority, in the absence of an agreement other¬ 
wise or of circumstances showing that she express¬ 
ly or impliedly incurred or inteiided to incur per¬ 
sonal responsibility, she is not personally liable ” 
Where, however, the wife pledges her own credit 
or responsibility, or acts in her own name for an 
undisclosed principal, she has, as between herse 
and the other party, the same rights and is subject 
to the same obligations as though she had not been 
acting for her husband.®" The wife is not to be 
considered a lessee jointly with the husband simply 
because she acted as his agent in negotiating the 
lease.®^ 

Torts. The rule that an agent is not responsible 
to third persons for injuries resulting from mere 


nonfeasance, as discussed in Agency § 223, applies 
to a wife while she is acting as the agent of her 
husband.®® 


I 66. Ratification and Estoppel 

a. Ratification 

b. Estoppel 


a. Ratification 


An act done or contract made by a wife as agent 
for her husband without proper authority therefor may 
become binding on the husband by subs^'iuent rati- 
fication of the act or contract. The 

made by acts, words, or conduct which reasonably tend 
to show an intention to ratify or which are inconsistent 


Under principles of general application discussed 
in Agency §§ 34-67, an act done or contract made 
by the wife as agent for her husband, without hay¬ 
ing proper authority therefor, may be subsequently 
ratified by the husband and thereby be made binding 
on him.®® The rule is applicable to loans by the 
wife of the husband’s money,®'* sale by her of his 
property,®® the employment of an attorney for 
him,®® and also to purchases by her on his credit, 
whether or not the articles purchased are necessa¬ 
ries or whether or not they are purchased under 
such circumstances as to render the husband liable 
as for necessaries,®^ and although the spouses were 
living separate at the time of the purchases.®® The 
husband’s ratification may also make the wife’s acts 
or contracts binding on the third person with whom 
she was dealing.®® 


75. Mass.—Goldsteia v. Slutsky, 150 
N.E. 326, 254 Mass. 501. 

Liability for wife’s torts generally 
see infra §§ 217-220. 

Failnre to warn invitee of known 
dangerous condition of premises 
Mass.—Goldstein v. Slutsky, supra. 

76. Ind.—Brotherhood of Railroad 

Trainmen v. Virden, 24 N.E.2d 934, 
216 Ind. 324. | 

Praud against insurer 
A wife executing in behalf of in¬ 
sured husband an application for re¬ 
admission to fraternal benefit associ¬ 
ation practiced “fraud” on associa¬ 
tion by means of concealment if she 
did not disclose the true facts, and 
husband was bound by such fraud. 
Brotherhood of Railroad Trainmen 
V. Virden, supra. 

77. U.S.—Siegmann v. Meyer, C.C.A. 
N.Y., 100 F.2d 367. 

State legislation not applicable 
The exception to restrictions on 
state’s legislative jurisdiction to cre¬ 
ate personal obligations against non¬ 
residents and noncitizens, in the case 
of acts done in another state by an 
agent, is not applicable to the rela¬ 


tion of husband and wife.—Siegmann 
V. Meyer, supra. 

78. Mich.—Weller v. Speet, 267 N. 
W. <5S, 275 Mich. 655. 

79. Ala.— Jefferson Motors Co. ^ v. 
Williams, 150 So. 355, 227 Ala. 532. 

80. Mass.—Groce v. First National 

Stores, Inc., 167 N.E. 308, 268 

Mass. 210. I 

—Lanyon’s Detective Agency v. 
Cochrane, 199 N.T.S. 482. 

81. La.—Brennan v. Itzkevitch, 88 
So. 237, 148 La. 973. 

82. Mo.—Steinhauser v. Spraul, 28 
S.W. 620, 30 S.W. 102, 127 Mo. 541, 
27 L.R.A. 441. 

aO C.J. p 617 note 65. 

83. Ala.—Woodmen of the World 
Life Ins. Soc. v. Bolin, 10 So.2d 
296. 

Iowa.— Shannon v. Gaar, 6 N.W.2d 
304. 

30 C.J. p 617 note 66. 

Necessity of ratification 

Ratification of wife’s unauthorized 
act in signing release of personal in¬ 
jury claim is necessary to validity 
thereof.—Hannah v. Butts, 14 S.W.2d 
31, 222 Mo.App. 1098. 
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84. N.T.—Kowal v. Lehrman, 12S 
N.Y.S. 968, 144 App Div. 219. 

30 C.J. p 617 note 67. 

85. Mo.—Ball v. Davis, App., 107 S. 
W.2d 87. 

30 C.J. p 617 note 68. 

I 86. Conn.—Woodruff v. Perrotti, 122 
A. 452, 99 Conn. 639. 

87. Ala.—Morris v. Bessemer Lum¬ 
ber Co., 116 So. 528. 217 Ala. 4 41. 

Ohio.—P. H. Harman Co. v. Thorn¬ 
ton. 28 Ohio N.P..N.S., 586. 

Wis.—Gimbel Bros. v. Adams, 190 N. 

W. 357, 178 Wis. 590. 

30 C.J. p 617 note 69. 

88. Cal.—Heney v. Sargent, 54 Cal. 
396. 

Ind.—Mickelberry v. Harvey, 58 Ind. 
523. 

N.H.—Allen v. Aldrich, 29 N.H. 63. 
Wis.*—Gimbel Bros. v. Adams, 190 N. 

W. 357, 178 Wis. 590. 

Separation as affecting wife’s agen¬ 
cy generally see supra § 65 b (2) 
(b). 

89. Ala-—W’oodmen of the World 
Life Ins. Soc. v. Bolin, 10 So.2d 296. 
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Manner and requisites of ratification. As in the 
case of the ratification of the acts or contracts of 
agents in general, discussed in Agency §§ 39-62, 
a wife’s unauthorized acts or contracts, as agent for 
her husband, may be ratified by any acts, words, or 
conduct on the part of the husband which tend to 
show his intent to ratify or Vhich are inconsistent 
with a contrary intent,^® provided he has knowledge 
of the facts at the time,^^ and the ratification is 
made within a reasonable time.^^ Ratification may 
arise by a subsequent promise of the husband to 
pay the debt,^^ or by his failure to disavow, within 
a reasonable time after his return, acts done dur¬ 
ing his absence,^^ or by his accepting the benefits 
of an act done or a contract made for him;95 but 
where a wife, assuming to act for her husband but 
without authority to do so, contracts for her own 
benefit, ratification does not spring from neglect to 
disavow but from some affirmative recognition of 
her act as having been done by authority.^^ The 
husband is liable by ratification for the purchase 
price of goods purchased on his credit by the wife, 
where, with knowledge of the facts, he retains and 


uses the goods,^^ or fails to disapprove of his wife’s 
possession and use of them,9S or does not return or 
offer to return, them, or repudiate the contract 99 
unless he had previously given to the seller suffi¬ 
cient notice not to sell goods to the wdfe.i Acts 
or statements of the husband do not constitute a 
ratification where they tend to show that in making 
the contract the wife acted on her own responsibili¬ 
ty,^ or contracted on her own behalf, and not as the 
purported agent of the husband or where such 
acts or statements are consistent with another agree¬ 
ment made by the husband himself.^ 

h. Estoppel 

A husband may be estopped to deny the agency of 
his wife if he knowingly causes or permits her to appear 
as his agent, to the Injury of a third person who dealt 
with her, as agent, in good faith and with reasonable 
prudence. 

Under principles of general application, discussed 
in Agency § 29, if a husband by his acts or conduct 
knowingly causes or permits his wife to appear as 
his agent, to the injury of a third person who dealt 
with her, as agent, in good faith and with reason- 


BatifLcation of insurance 
Ala.—Woodmen of the World Life 
Ins. Soc. V. Bolin, supra. 

Ill.—Black V. Cosmopolitan Life Ins. 
Co.. 264 I11.APP. 568. 

90. Ill.—Pike V. Baker, .53 Ill. IBS- 
Black V. Cosmopolitan Life Ins. 
Co., 264 IllApp. 568—Montgomery 
V. Kirkpatrick, 162 Ill.App. 59. 

Mo.—Ball V. Davis, App., 107 S.W.2d 
87. 

N.Y. —^Kowal V. Lehrman, 128 N.Y. 

S. 968, 144 App.Div. 219. 

Evidence of ratification 

In husband’s replevin action for 
property sold by wife, evidence that 
husband had tried to make deal with 
purchaser of property, who owned 
building- in which property was lo¬ 
cated, to let building and fixtures 
was admissible on question of hus¬ 
band's ratification of sale by wife.— 
Ball V. Davis, Mo.App., 107 S.W.2d 
87. 

Ratification as question of law or 
fact see infra § 444. 

91. Ala.—Morris v. Bessemer Lum¬ 
ber Co., 116 So. 528, 217 Ala. 441. 

Conn.—Mechanics’ Bank v. Wood- 
w-ard, 51 A. 1084, 74 Conn. 689. 

Mere presence of husband at the 
time of a sale to the wife cannot be 
considered as knowledge on his part 
that she was purchasing on his cred¬ 
it, or as a ratification of such pur¬ 
chase.—Schwartz v. Cohn, 129 N.Y. 
S. 464. 

92. Mo.—Hannah v. Butts, 14 S.W. 
2d 31, 222 Mo.App. 1098. 

After other party’s death 
Mortgagee, who was insane at time 
of attempted delivery of mortgage. 


entered into on his behalf by his 
wife as his agent, cannot ratify and 
render delivery effective on removal 
of disability after mortgagor’s death. 
—Barron v. McChesney, 200 N.W. 
197, 198 Iowa 657. 

93. Mich.—Miskiewicz v. Smolensk!, 
227 N.W. 789, 249 Mich. 63. 

30 CJ. p 617 note 71. 

Promise to repay money borrowed by 
wife as agent 

Mich.—Miskiewicz v. Smolensk!, su¬ 
pra. 

94. Pa.—Hill V. Sewald, 53 Pa. '271, 
91 Am.D. 209. 

Wis.—Evans v. Crawford County 
Farmers’ Ins. Co., 109 N.W. 952, 
130 Wis. 189- 

95. Ala.—Woodmen of the World 
Life Ins. Soc. v. Bolin, 10 So.2d 
296. 

Ill.—Broderick v. Driscoll, 133 N.E. 
724, 301 Ill. 174. 

Iowa.—Shannon v. Gaar, 6 N.W.2d 
304. 

Wis.—Evans v. Crawford County 
Farmers’ Mut. F. Ins. Co., 109 N. 
W. 952, 130 Wis. 189, 118 Am.S.R. 
■1009, 9 L.R.A.,N.S., 485. 

Acceptance of benefits as including 
burdens 

(1) Husband seeking to recover 
from bank amount of checks drawn 
by wife on his account could not 
claim benefits from her deposits to 
the account while rejecting check 
liability.—Miller v. Farmers’ Bank & 
Trust Co. of Fort Collins, 260 P. 112, 
82 Colo. 373. 

(2) Where the husband invokes 
the acts of his wife as establishing 
performance of his contract for the 
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purchase of real estate, she must be 
considered as his agent for the pur¬ 
pose of receiving notice of forfei¬ 
ture by the vendor.—McDonald v. 
Bartlett, 155 N.E. 477, 324 Ill. 439. 
Ratification of overdraft, but not of 
notes given 

Acceptance of the benefit of money 
which was the consideration of notes 
signed by the wife to cover an over¬ 
draft without authority may be a 
ratification of the overdraft, so as to 
make the husband liable for’ money 
had and received, but is not such a 
ratification of the notes as to make 
him liable thereon.—Farmers' Bank 
& Trust Co. V. Miller, 249 P. 644, SO 
Colo. 121. 

9©. Wis.—Evans v. Crawford Coun¬ 
ty Farmers’ Mut. F. Ins. Co., 109 
N.W. 952, 130 Wis. 189, 118 Am.S. 

R. 1009, 9 L.R.A.,N.S.. 485. 

97. Wis.—Gimbel Bros. v. Adams, 
190 N.W. 357, 178 Wis. 590. 

98. Tex.—Walling v. Hannig, 11 S. 
W. 547, 73 Tex. 580. 

30 C.J. p 618 note 72. 

99. Tex.—Wright v. Couch, Civ. 
App., 113 S.W. 321. 

30 C.J. p 618 note 73. 

1. Pa.—Segelbaum v. Ensminger, 10 
A. 759, 117 Pa. 248, 2 Am.S.R. 662. 

30 C.J. p 618 note 74. 

2. N.J.—Syring v. Zelenski, 71 A 
1119, 77 N.J.Law 406. 

3. Ga.—Thompson v. Brown, 49 S. 
E. 740, 121 Ga. 814. 

30 C.J. p 618 note 80. 

4. N.Y.—Wade v. Wolfson, 90 N.Y. 

S. 1078. . 
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able prudence, the husband is estopped to deny her 
aeency or authority,® as where he has held her out, 
or permitted her to hold herself out, as having au- 
thoritv to make a particular contract,® even though 
che exceeds the secret instructions given to her by 
her husbandJ Estoppel does not arise, however, 
although there is a holding out of the wife as agent, 
where the person dealing with her does not know 
of and rely on such holding out;® nor does estop¬ 
pel arise where there has been no acts or conduct 
on the part of the husband which would tend to mis¬ 
lead the person dealing with the wife to act on the 
belief that she had authority to do the act or make 
the contract in question.® 


§ 67. Evidence of Agency 

a. Presumptions and burden of proof 

b. Admissibility 

c. Weight and sufficiency 


AND WIFE S O' 

a. Prestunptions and Burden of Proof 

A wife's agency for her husband may be presumed 
from the facts of the case. The burden of proving such 
agency is on the party asserting it. 

A wife^s agency for her husband may be pre¬ 
sumed from the facts of the particular case.^® The 
burden of proving the existence and nature of a 
wife’s agency for her husband is on the party who 
asserts it as a ground for holding the husband lia- 
\ylcii or relies on it as a matter of defense.^^ On 
the other hand, the burden of rebutting the wife’s 
implied agency is on the husband, as the opposing 
party.^^ 

b. Admissibility 

Any competent evidence which tends to prove or dis¬ 
prove a wife's agency for her husband is admissible. 

In accordance with the rules relating to the admis¬ 
sibility of evidence, as discussed in Agency §§ 321- 
327, where the agency of a wife for her husband is 
in issue, any competent evidence is admissible which 
tends to prove^^ or disprove^^ the existence and na- 


5. Mo.—Huff V. Price, '50 Mo. 228— 
Wisdom V. Shanklin, 74 Mo.App. 
42S. 

Mont.—Kreiger v. Smith, 33 P. 937, 

13 Mont. 235. 

30 C.J. P 618 note 82. 

6 Mo.— Brookfield Trust Co. v. 
’poster, 246 S.W. 617, 212 Mo.App. 
347. 

30 C.J. p 618 note 84. 

7. Mo.— Brookfield Trust Co. v. Fos¬ 
ter, 246 S.W. 617. 212 Mo.App. 347. 
Te't.—Hamill v. Samuels, Civ.App., 
135 S.W. 746. 

Ezecntioxi of note | 

Where a husband, on leaving his 
farm because of poor health, gave 
written authority to his wife to con¬ 
trol and manage his business, with 
express authority to borrow money, 
if needed to carry on the business, 
he IS bound by a note executed in his 
name by his wife for money bor¬ 
rowed from a bank, to which the 
written authority had been exhibited, 
even though the wife exceeded the 
secret instructions given her by her 
husband.—Brookfield Trust Co. v. 
Foster, 246 S.W. 617, 212 Mo.App. 
347. 

8. Mich.—Jewett v. Bryant, 123 N. 
W. 1097, 159 Mich. 345. 

9. Conn.—Siller v. Philip, 141 A. 
872, 107 Conn. 6.12. 

Pa.—Thees v. Prudential Ins. Co. of 
America, of Newark, N. J., 190 A, 
895, 325 Pa. 465. 

30 C.J. p 618 note 84 [h]. 

HnshaiLd not estopped to dispute 
forg“ery 

Pa.—Thees v. Prudential Ins. Co. of 
America, of Newark, N. J., supra. 

10. N.Y.—Repetti v. Repetti Co., 
127 N.Y.S. 229. 

Pa.—Telesky v. Fidelity & Guaranty 


Fire Corporation, Baltimore, 33 
Luz.L.Reg. 409, affirmed 13 A.2d 
899, 140 Pa.Super. 457. 

Presumption that wife acting as 
agent for her husband will arise, in 
the absence of evidence to the con¬ 
trary, where she purchased merchan¬ 
dise from a corporation of which he 
was president and general manager, 
part of which was used on his table 
and part given away by the wife 
during the holiday season.—Repetti 
V. Repetti Co., supra. 

In obtaining money from her par- 
entSy a wife is not presumed to be 
the agent of her husband.—Miskie- 
wicz V. Smolensk!, 227 N.W. 789, 249 
Mich. 63. 

Effect of separation 

Where spouses are separated, pre¬ 
sumption is against wife’s authority 
to bind husband by contract.—St. 
Mary’s Hospital v. Paxton, 159 A. 
803, 10 N.J.Misc. 514. 

Presumptions as to agency generally 
see Agency § 315 a. 

Presumption of wife’s agency in the 
purchase of necessaries see supra 
§ 50. 

11 . Ky.—Lazarus’ Adm’x v. Hall, 
152 S.W.2d 592, 287 Ky. 199. 

Mich.—Miskiewicz v. Smolensk!, 227 
N.W. 789, 249 Mich. 63. 

30 C.J. p 613 note 18, p 618 note S6. 
Burden of proving agency generally 
see Agency §§ 314-320. 

12. Mo.—Steinburg v. Levy, App., 
236 S.W. 909. 

Authority to open safe deposit box 
In action against bank for loss of 
bonds alleged to have been taken by 
unauthorized person from safe de¬ 
posit box rented by plaintiff where 
plaintiff showed that bonds were ab¬ 
stracted by wife who entered vault 


and opened box by means of one of 
the keys delivered to plaintiff with 
consent of bank, burden shifted to 
bank to show that plaintiff had au¬ 
thorized wife to open box.—Mitchell 
V. First Nat. Bank, 7 A.2d 513, 136 
Pa.Super. 467. 

13- N.J.—Rose V. Fitzgerald, 101 A. 

202, 90 N.J.Law 717. 

Notice not to extend credit to wife 
In an action against a husband for 
a bill incurred by his wife, the bur¬ 
den is on him to show that plaintiff 
saw a notice on the husband’s check 
in payment of prior bills that no 
more credit was to be given to his 
wife.—Rose v. Fitzgerald, supra. 

14. Ark.—Johnson v. Arkansas 

Foundry Co., 292 S.W. 373, 173 Ark. 
IISI. 

ISr.Y. —Nagler v. L’Esperance, 126 N. 
Y.S. 655. 

Pa.—Mitchell v. First Nat. Bank, '7 
A.2d 513, 136 Pa.Super. 467. 

30 C.J. p 618 note 87, P 1024 note 45. 
Competency of wife to testify as to 
her agency for husband see the 
C.J.S. title Witnesses § 83, also 70 
C.J. p 133 note 33-p 138 note 77. 
Evidence to establish agency gener¬ 
ally see Agency §§ 322—324. 

15. Colo.—Farmers* Bank & Trust 
Co. v. Miller, 249 P. 644, 80 Colo. 
121 . 

N.Y.—Stevens v. Hush, 176 N.Y.S. 

602, 107 Misc. 353. 

Collateral proof 

In action against garage proprietor 
on notes signed in name of garage 
by wife, inquiry as to whether de¬ 
fendant had sales agency for Dort 
cars is proper as negativing wife’s 
actual authority.—Farmers’ Bank & 
Trust Co. V. Miller, 249 F'. 644, 80 
Colo. 121. 


543 



HUSBAND AND WIFE 


§ 67 

ture of such agency, and whether or not the person 
dealing with the wife as agent acted in good faith 
in so doing.l® 

c. Weight and Sufficiency 

The wife^s agency must be established by a pre¬ 
ponderance of the evidence, which may be either direct 
or circumstantial. The marital relation may be consid¬ 
ered as a circumstance. 

Under rules of general application, discussed in 
Agency § 328 c, and subject to the rule that the ev¬ 
idence should be given its proper weight,^*^ ordi¬ 
narily, a preponderance of the evidence is necessary 


41 C.j.s. 

and is sufficient to establish the fact and nature of 
a wife’s agency for her husband, ^ 8 a,nd whether she 
acted within the scope of her authority in the trans¬ 
action in question so as to bind the husband.19 The 
evidence for this purpose may be either direct or cir- 
cumstantial.2® 

Marital relation as circumstance. While the agen¬ 
cy of the wife for the husband is not to be implied 
inferred, or presumed from, or deemed to be creat¬ 
ed or established by, the marital relation alone 2i 
except in certain circumstances of necessity,22 the 
marital relation and cohabitation are circumstances 


10. Colo.—Farmers’ Bank & Trust 
Co. V. Miller, supra. 

17- Ark.—Romines v. Brumfield, 136 
S.W.2d 1023, 199 Ark. 1066. 

30 C.J. p 619 note S9. 

18. Ark.—Romines v. Brumfield, su¬ 
pra. 

30 C.J. p 619 note 90. 

Svidence held sufficient 

(1) To show wife's agency in gen¬ 
eral. 

Ark.—Romines v. Brumfield, supra. 
N.Y.—Altman v. Rosenfeld, 162 N. 

Y.S. 678, 98 Misc. 236. 

30 C.J. p 619 note 90 [a]. 

(2) To show wife as general agent 
in purchase of goods for husband’s 
business.—Feist v. Root, 155 N.W. 
491, 189 Mich. 595. 

Evidence held insufficient to show 
wife’s agency- 

ill.—^Kartun v. Kartun, 180 N.E. 423, 
347 Ill. 510—People ex rel. Nelson 

V. Peoples Trust & Savings Bank 
of Streator, 276 Ill.App. 269. 

Ky.—Lazarus' Adm’x v. Hall, 152 S. 

W. 2d 592, 287 Ky. 199. 

Mass.—Groce v. First Nat. Stores, 
167 N.E. 308, 26S Mass. 210. 

30 C.J. p 619 note 90 [b]. 

19. Ark.—Romines v. Brumfield, 136 
S.W.2d 1023, 199 Ark. 1066. 

Conn.—Zukauskas v. Zukauskas, 149 
A. 405, 111 Conn. 162—Siller v. 

Philip, 141 A. 872, 107 Conn. 612. 
Ky.—Risner v. Risner, 167 S.W.2d 
315, 292 Ky. 583. 

Mass.—Auringer v. Cochrane, 114 N. 

E. 355, 225 Mass. 273. 

N.Y.—Oberman v. Melitzer, 161 N.Y. 
S. 244. 

Or.—Bechtel v. Bechtel, 91 P.2d 529, 
162 Or. 211. 

Pa.—French v. Spencer, 23 Pa. Super. 
42S—Myers v. Filley, 12 Pa.Dist. 
562. 

Evidence held sufficient 

(1) To show authority of wife to 
bind husband by contract to pay for 
building materials.—Guarenire v. 
Bessemer Lumber Co., 106 So. 49, 214 
Ala. 8. 

(2) To show authority of wife to 
employ attorney for husband in con¬ 
nection with criminal charges.— 


Woodruff V. Perrotti, 122 A. 452, 99 
Conn. 639. 

(3) To show contract for sale of 
necessary made by wife in individual 
capacity rather than as agent for 
husband.—Hutchings v. Snyder, 176 
S.E. 794, 49 Ga.App. 551. 

(4) To show joint liability of hus¬ 
band and wife on account opened by 
wife in names of both.—Morris v. 
Bessemer Lumber Co., 116 So. 528, 
217 Ala. 441. 

20. Cal.—Stegeman v. Vandeventer, 
135 P.2d 186, 57 Cal.App.2d 753. 
Source of money used by husband 

or wife in purchasing goods is but 
one fact in determining agency be¬ 
tween them.—Groce v. First Nat. 
Stores, 167 N.E. 308, 268 Mass. 210. 

21. Ga.—Samples v. Shaw, 170 S.E. 
389, 390, 47 Ga.App. 337, citing 

Ck)rpus Juris. 

Ind.—Martz v. Selig Dry Goods Co., 
131 N.E. 528, 76 Ind.App. 135. 

Ky.—Lazarus’ Adm’x v. Hall, 152 S. 

W.2d 592, 287 Ky. 199. 

Mass.—Hannon v. Schwartz, 23 N.E. 
2d 1022, 304 Mass. 468—Groce v. 
First Nat. Stores, 167 N.E. 308, 
268 Mass. 210—Goldstein v. Slut¬ 
sky, 150 N.E. 326, 254 Mass. 501. 
Mich.—^Weller v. Speet, 267 N.W. 
758, 275 Mich. 655—Miskiewicz v. 
Smolensk!, 22? N.W. 789, 249 Mich. 
63. 

Mo.—Steinburg v. Levy, App., 236 S. 
W. 909. 

N.Y.—New York Telephone Co. v. 

Scofield, 31 N.Y.S.2d 393. 

Or.—State v. Luckey, 46 P.2d 1042, 
150 Or. 566. 

30 C.J. p 614 note 26. 

“That the relationship of principal 
and agent does not arise from the 
marital relationship is well settled.” 
—Mitchell V. First National Bank of 
Confluence, 7 A.2d 513, 516, 136 Pa. 
Super. 467. 

No general agency 

(1) There is no general agency for 
all purposes flowing from the rela¬ 
tionship of husband and wife.— 
Thees v. Prudential Insurance Co. of 
America of Newark, N. J., 190 A. 
895, 325 Pa. 465. 
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(2) This is especially true where 
there is a deliberate design on the 
part of the wife to defraud her hus¬ 
band and to prevent his having 
knowledge of the transactions.— 
Thees v. Prudential Insurance Co. of 
America of Newark, N. J., supra. 
Purchase of goods for family 
“Any inference that the wife is the 
agent of her husband does not neces¬ 
sarily spring out of the contract of 
marriage but has its source in the 
fact that the wife is usually the 
head of the household and as such 
is authorized to contract for the 
husband. The same authority is in¬ 
ferred in favor of a sister, a house¬ 
keeper, or other person who presides 
over the management of the house¬ 
hold of another.”—Groce v. First Na¬ 
tional Stores, Inc., 167 N.E. 308, 310, 
268 Mass. 210. 

Sale of husband’s goods 

(1) The marriage relation of it¬ 
self gives the wife no authority to 
dispose of her husband’s goods with¬ 
out his consent.—State v. Luckey, 46 
P.2d 1042, 150 Or. 56G. 

(2) The mere possession by the 
wife of her husband’s household fur¬ 
niture does not imply that the wife 
has authority to act as the husband's 
agent for the purpose of selling iL— 
Steinburg v. Levy, Mo.App., 2-36 S. 
W. 909. 

Mortgaging property 

There is no presumption, flowing 
from the marital relationship, that 
one spouse in mortgaging a property 
held by entirety acted as agent for 
the other.—Bradley v. Harrison, 29 
Del.Co., Pa., 275. 

Authority of wife to receive tele¬ 
gram for husband see the C.J.S 
title Telegraphs and Telephones § 
151, also 62 C.J. p 165 notes 7-9. 

22. N.Y.—^Wanamaker v. Weaver, 6S 
N.E. 135, 176 N.Y. 75, 98 Am.S.R. 
621, 65 L.R.A. 529, reversing 76 N. 
Y.S. 390, 73 App.Div. 60. 

Agency by implication of law see su¬ 
pra § 65 b (2) (b). 

Pledge of husband's credit for neces¬ 
saries and family expenses see su¬ 
pra §§ 50-62. 
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§ 68. In General 

A married woman usually may appoint her husband 
as her agent to do such acts as she herself may per- 
form. 


At common law, a married woman cannot ap- 
ooint her husband an agent to act m her stead.“ 
However, the disability of a married woman to con¬ 
tract having been wholly or partly removed by stat¬ 
ute as considered infra § 178, she usually may now 
constitute the husband her agent to act for her.- 
The relation of agency between husband and wife 
is governed by the principles which apply to other 
agencies.2'? The wife may appoint her husband to 
act for her to such extent, and to such extent only. 


as she is empowered to act for herself.-® She may 
invest him with the same power and authority as 
she might confer on any other agent.-® In matters 
where the wife is still non sui juris, she cannot act 
through her husband as agent,®* and the husband 
cannot be the agent of the wife in transactions with 
himself.^^ 

The husband has no original or inherent power 
to act as his wife’s agent;®® his authority arises 
only from her appointment.®® In order to bind the 
wife by the acts of her husband it is essential that 
she shall have previously authorized him to act as 
her agent or subsequently, with knowledge of the 
act, ratified or adopted it.®^ The wife is not liable 


as. Ind.—Martz v. Sellg Dry Goods 
Co, 131 528, 76 Ind.App. 135. 

Pa.— Mitchell v. First Nat. Bank, 7 
A 2d 513. 136 Pa.Super. 467. 

30 C.J. P 619 note 91. 

24. Cal.—Stegeman v. Vandeventer, 
135 P.2d 1S6, 57 Cal.App.2d 753. 

30 C.J. p 619 note 92. 

25 Wis.—Weisbrod v. Chicago & N. 
W. R. Co., IS Wis. 35, 86 Am.D. 
743. 

Agency of husband for wife. 

In respect of wife’s separate prop 
erty see infra §§ 289—298. 

Under community property system 
see infra § 512. 

Where wife is sole trader see in¬ 
fra §§ 208. 209. 

Delivery of note to husband of payee 
see Bills and Notes § 78 e. 

Estoppel of wife by acts of husband 
as agent see infra §§ 213, 296. 
Negligence of husband as imputable 
to wife see the C.J.S. title Negli¬ 
gence § 159, also -45 C.J. 1021 note 
45 et seq. 

Power of married woman at common 
law to: 

Contract see infra § 176. 

Appoint agent generally see infra 
§ 171. 

26. Conn.—McDonald v. Hartford 
Trust Co., 132 A. 902, 104 Conn. 
1S9 

Ga.—Bacon v. Bacon, 133 S.E. 512, 
161 Ga. 978. 

Ky.—Oliver v. Noe, 24 S.W.2d 592, 
232 Ky. 809. 

Md.—Safe Deposit & Trust Co. of 
Baltimore v. Strauff, 189 A. 195, 
171 Md. 303. 

Mass.—Smith v. Smith, 48 N.E.2d 
920. 

Mich.—Lesher v. Brosteau, 213 N.W. 
163, 238 Mich. 189. 

41C. J.S.-35 


Pa.—American Advertising ^Co. v. 

Geiger, 32 Berks Co.L.J. 15. 

!0 C.J. p 619 note 98. 

General agent 

Married woman may appoint hus¬ 
band her general agent, and will be 
bound by his agreement made in her 
behalf within his authority.—Hutch¬ 
eson V. May, 151 S.E. 657, 40 Ga.App. 
746. 

tOompromise agreement on behalf of 
wife , 

Where his wife authorized him to 
do so, a husband might enter into a 
compromise agreement with a dental 
surgeon for damages for alleged neg¬ 
ligence and unskillfulness of dental 
surgeon in treating her.—Barr v. 
Gilmour, 265 S.W. 6, 204 Ky. 583. 
27. Ind.—Heffner v. White, App., 45 
N.E.2d 342. 


1 . Ga.— Hutcheson v. May, 151 S. 
E. 657, 40 Ga.App. 746. 

Md.—Safe Deposit & Trust Co. of 
Baltimore v. Strauff, 189 A. 19o, 
171 Md, 305. 

30 C.J. P 620 note 99, p '721 note 7o 
[a] (2). 

29. Md.—Safe Deposit & Trust Co. 
of Baltimore v. Strauff, 189 A. 195, 
171 Md. 305. 

Mo,—Farley v, Stroeh, 68 Mo.App. 
85. 

30. Mo.— Spurlock V. Dornan, 81 S. 
W. 412, 182 Mo. 242. 

30 C.J. p 620 note 1. 

31. S.C.—Manship v. Newton, 89 S, 
E. 467, 105 S.C. 1. 

30 C.J. p 620 note 10. 

Transactions between husband and 
wife see infra §§ 119-164. 

32. N.O.—Pitt V. Speight, 24 S.E.2d 
350, 222 N.C. 585. 

Pa._Shay v. Schrink, 6 A.2d 522, 33a 


Pa. 94—Shay v. Schrink, 5 Sch.Reg. 
310. 

30 C.J. p 620 note 8. 

Existence of marital relation as 
showing agency of husband see in¬ 
fra § 70. 

Authority to settle or release wife's 
claim 

(1) The fact that husband had 
claim against insured arising out of 
his wife's injuries sustained in an 
automobile accident conferred no au¬ 
thority on him to settle wife’s claim. 

_Royal Indemnity Co. v. McFadden, 

29 N.E.2d 181, 65 Ohio App. 15. 

(2) Husband who had conference 
with attorneys for insurance compa¬ 
ny with regard to accident in which 
his wife was involved, and who ob¬ 
tained wife’s signature to release by 
misrepresentations, was not an agent 
of the wife.—Moses v. Carver, 298 N. 
T.S. 378, 164 Misc. 204, affirmed 5 N. 
Y.S.2d 783, 254 App.Div. '402. 

(3) Wife is not bound by settle¬ 
ment made by husband of her claim 
against another for board, in the ab¬ 
sence of authority from her to the 
husband so to settle, or a ratification 
on her part, in view of Rev.St.l919 § 

7323 ,_^Kines v. Jamison, Mo. App., 

277 S.W. 969. 

33 . Md.—Safe Deposit & Trust Co. 
of Baltimore v. Strauff, 189 A. 195, 
171 Md. 305. 

Mo.— Niehaus v. Madden, 155 S.W.2d 
141 348 Mo. 770 —Kines v. Jami¬ 
son, App., 277 S.W. 969. 

Ga.—Brooks v. Arline, App., 24 
S.E. 2d 230—Stripling v. Crisp 
County Lumber Co., 143 S.E. 433, 
38 Ga.App. 224 —Brazen v. Hearn, 
127 S.E. 479, 33 Ga.App. 490. 

Md.— Safe Deposit & Trust Co of 
Baltimore v. Strauff, 189 A. 195, 
171 Md. 305. 
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on a contract made by her husband in her name 
and \vithi)ut her authority where she expressly dis¬ 
affirms the contract within a reasonable time.^^ 

Manner of appointment. Where the wife is au¬ 
thorized to appoint her husband as her agent, or¬ 
dinarily she may, in the absence of statutory regu¬ 
lations, appoint him in the same manner in which 
she might appoint any other agent.She may con¬ 
fer authority on the husband orally or in writing.^ ^ 
The appointment may be expresses or implied from 
facts.SS Nevertheless, w’here the wife is not au-- 
thorized to enter into a partnership with her hus¬ 
band, she cannot constitute him her agent by means 
of a partnership.^® 

Duratio^i and termination of agency. General 
rules respecting the duration and termination of the 
relationship of principal and agent usually apply in 
the case of a husband acting as agent for his wife.'^^ 
Death of the wife ordinarily terminates the hus¬ 
band’s authority.'*^ 


The general rule that, in the absence of notice 
of revocation of agency, third persons continuing 
to deal with the agent may hold the principal re¬ 
sponsible for acts of the agent within the apparent 
scope of his former authority, is applicable where 
notice is not given of the revocation of the agency 
of the husband for the wife.'^S Where a third per¬ 
son has express notice of a separation, he is bound 
to assume that the authority of the husband as agent 
has ceased.^^ 

§ 69. Ratification 

A married woman may ratify the unauthorized acts 
of her husband acting in her behalf. 

Where a married woman is authorized to appoint 
her husband as her agent, she may ratify his unau¬ 
thorized acts done in her behalf,^® although she 
cannot ratify a contract which she herself was in¬ 
capable of making.^® There can be no ratification 
by the wife of an act of the husband which he did 


Mo.—Xiehaus v. Madden, 155 S.W.2d j 
141, 34S Mo. 770—Kines v. Jami-! 
son. App., 277 S.W. 969. 

N.C.—Pitt V. Speight, 24 S.E,2d 350, 
222 X.C. 585. 

Wash.—Hink v. Mehlhom, 24 P.2d 
1061, 1062, 174 Wash. 351, quoting 
CoxptLS Juris. 

30 C.J. p 620 note 11, p 621 note 17. 
Ratification see infra § 69. 

Liability for acts of husband acting 
as agent see infra § 71. 
liiability in connection with estate 
owned by entirety 
A wife is not bound on husband’s 
contract for building on property 
owned by entirety, unless husband 
made the contract, in his own name, 
for both himself and wife, and the 
wife expressly or impliedly author¬ 
ized him or subsequently ratified 
contract. 

Md.—Kvedera v. Mondravitzky, 125 
A. 591, 145 Md. 260. 

Mich.—Lesher v. Brosteau, 213 N.W. 
163, 238 Mich. 189. 

35. Disaffirmance within four days 
Mass.—Washburn-Crosby Co. v. Pe¬ 
dro, 149 N.E. 123, 253 Mass. 460. 
Seasons for disaffirmance need not 

be given.—Washburn-Crosby Co. v. 
Pedro, supra. 

36. Md.—Safe Deposit & Trust Co. 
of Baltimore v. StraufC, 189 A. 195, 
171 Md. 305. 

Mo.—Farley v. Stroeh, 68 Mo.App. 
85. 

ITo different formality is required. 
— Stout V. Perry, 67 S.E. 757, 152 N. 
C. 312, 136 Am.S.R. 826. 

37. X.C.—Harper v. Dail, 92 N.C. 
394. 

30 C.J. p 620 note 5. 

38. N.C.—Harper v. Dail, supra. 


39. U.S.—Flynn v. Crume, C.C.A. 
Ind., 101 P.2d 661—Slayton v. Com¬ 
missioner of Internal Revenue, C. 
C.A., 76 F.2d 497, certiorari denied 
56 S.Ct. 131, 296 U.S. 586, 80 L.Ed. 
415. 

Mich.—Eadus v. Hunter, 228 N.W. 
782, 249 Mich. 190. 

Pa.—Gauff V. Satterthwaite, 100 Pa. 
Super. 548. 

Proof of agency by circumstantial 
evidence see infra § 70. 

40. Mass. Edgerly v. Equitable 
Life Assur. Soc. of U. S., 191 N.E. 
415, 287 Mass. 238. 

Partnership with husband see infra 
§ 129. 

41. Mich.—Eadus v. Hunter, 228 N. 
W. 782, 249 Mich. 190. 

Duration and termination of agency 
generally see Agency §§ 68-90. 
Evidence respecting termination of 
husband’s agency see infra § 70. 
Married woman may terminate 
agency of husband and settle with 
him as her agent just as she might 
with any stranger who might be her 
agent.—Bacon v. Bacon, 133 S.E. 512, 
161 Ga. 97S. 

To fill in blanks in deed 

Implied authority given to a hus- 
I band to fill in a blank in a deed of 
conveyance, executed by both, with 
the name of a grantee, may be re¬ 
voked by changed conditions after 
the deed has been signed by her.— 
Tyrrell v. Kelley, 178 N.W. 206, 104 
Neb. 555, followed in Kelley v. Jud- 
son, 178 N.W. 208, 104 Neb. 559. 

42. Husband’s written authority to 
present wife’s bank book and have 
her joint account with her sister 
changed to a personal account was 
revoked by wife’s death.—Herrick v. 
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Hamilton, 290 N.Y.S. 65. 160 Misc. 
440. 

43. Ky.—Howard v. Strawbridge, 
176 S.W. 977, 165 Ky. 88. 

Minn.—Granberg v. Pitz, 262 N.W, 
166, 195 Minn. 137. 

44. Ohio.—Manhattan Life Ins. Co. 

V. Smith, 5 N.E. 417, 44 Ohio St 
156, 58 Am.R. 806. 

45. Ill.—^Janisch v. Reynolds, 254 
Ill.App. 569. 

Md.—Kvedera v. Mondravitsky, 125 
A. 591, 145 Md. 260. 

Mo.—Niehaus v. Madden, 155 S.W.2d 
141, 348 Mo. 770. 
so C.J. p 620 note 12. 

Ratification of husband’s acts with 
respect to wife’s separate estate 
see infra § 297. 

Oral or written ratifi.cation 

A contention that as, under a stat¬ 
ute relating to married women, orig¬ 
inal authority or consent must be in 
writiag, a ratification is not effective 
unless in writing is of no avail 
where the ratification takes place 
after death or divorce has separated 
the spouses and the statute is no 
longer applicable.—Shull v. Cum¬ 
mings, 161 S.W. 360, 174 Mo.App. 569. 
Diability in connection with estate 
held by entirety 

Wife’s liability on husband’s con¬ 
tract for building on property, owned 
as tenants by entirety, depends on 
husband’s agency; but, if she ex¬ 
pressly or impliedly authorizes him 
or ratifies his act, she is bound, rat¬ 
ification being equivalent to original 
authority.—Kvedera v. Mondravitzky, 
125 A. 591, 145 Md. 260. 

46. Mo.—MacFarland v. Heim, 29 S. 

W. 1030, 127 Mo. 327, 48 Am.S.R. 
629. 
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not assune to do as her agent.^'^ 

What constihites ratification. General rules usu- 
ollv control in the determination of the question 
^■hether the acts or conduct of the wife amounts to 
a ratification of the unauthorized acts of the hus- 
hand^S Mere silence, after acquiring knowledge, 
does'not amount to a ratification.^ The mere fact 
that the wife receives the benefit of a purchase made 
by the husband does not make her liable to the sell¬ 
er but, where the husband in making a purchase 
acted in the name of the wife, her acceptance of the 
benefits of the purchase, %vith knowledge of the 
facts amounts to a ratification thereof, binds her 
thereby, and renders her liable for the purchase 
price or for the amount of a note given for the pur¬ 
chase price.5i 

Effect of ratification. A married woman who rat¬ 
ifies the unauthorized act of her husband who pur¬ 
ported to act on her behalf as agent is usually bound 
as fully as if the husband had acted under original 
authority.®^ After ratifying a transaction as to its 


benefits, the wife will not be allowed to repudiate it 
as to its obligations.®® 

§ 70. Evidence of Agency 

Proof of the existence of the marital relation does 
not establish the husband’s agency for wife, but 

the agency of the husband is a question 
may be proved by either direct or circumstantial evi 

dence. 

Whether the husband was the agent of his wife 
is a question of fact to be found as any other fact.® 
It is a fact to be proved by evidence, and not to be 
presumed.®® There is no presumption of law that 
the husband has authority to act on behalf of the 
wife.®® 

Burden of proof. In an action against the wife 
to hold her responsible for the act or contract of 
her husband, plaintiff has the burden of showing the 
agency and authority of the husband®^ or a ratifica¬ 
tion by the wife.®* Where the wife has clothed 
the husband with certain ostensible authority, the 
burden is on her to show a limitation on his author- 


47 . Conn.—Cyclone Fence Co. v. Mc- 
Aviney. 1S6 A. 635, 121 Conn. 656, 
citing Corpus Juris. 

30 C.J. p 621 note 15. 

4a Neb.—General Credit Corpora¬ 
tion V. Moore, 260 N.W. 368, 128 
Neb. 881. 

Ratification of unauthorized act of 
agent generally see Agency §§ 34- 
67. 

Acts constituting ratification 

(1) Where a husband contracts to 
furnish his own services and those 
of his wife, the giving of testimony 
by the wife in support and corrobo¬ 
ration of his demand in a suit to re¬ 
cover for such services is a ratifica¬ 
tion of the agreement, if any ratifica¬ 
tion is necessary.—Harrington v. 
Gies, 8 N.W’. 87, 45 Mich. 374. 

(2) Wife, who, after signing note 
for option allegedly negotiated for 
by husband, herself signed formal 
contract of option thereby ratified 
previous acts of husband.—Dugas v. 
Arnold. 172 S.E. 722. 48 Ga.App. 332. 
Acts uot constituting ratification 

(1) Where husband purchased 
flour in wife’s name, evidence that 
after signing of contract wife told 
seller’s agent they would not accept 
because they did not want to use 
brand of flour named in contract 
was insufficient to establish wife’s | 
ratification of husband’s unauthor¬ 
ized contract.—Washburn-Crosby Co. 
V. Pedro, 149 N.E. 123, 253 Mass. 460. 

(2) Signing of note by widow to 
merchant after death of her husband 
was not an implied ratification of 
husband’s acts in purchasing neces¬ 
saries and charging them to wife’s 
account, in view of evidence not 
clearly showing her knowledge that 


husband had assumed to contract for 
her.—Brazen v. Hearn, 127 S.E. 4(9, 

33 Ga.App. 490. 

(3) Proof that statements, charg¬ 
ing necessaries to wife, were sent by 
merchant long after indebtedness for 
necessaries was incurred by husband 
could not of itself establish her rat¬ 
ification of husband’s acts in making 
purchases.—Brazen v. Hearn, supra. 

49. Ala.—Kelly v. Cook, 73 So. 220, 
15 Ala.App. 350. 

30 C.J. P 621 note 20. 

50. Ga.—Pinkston v. Cedar Hill 

Nursery & Orchard Co.,. 51 S.E. 
3S7, 123 Ga. 302 —Hightower v. 

Walker, 25 S.E. 386, 97 Ga. 748. 
Regardless of husband’s solvency, 

a wife receiving benefit of goods Pur¬ 
chased by him on his own credit is 
not liable therefor.—Stripling v. 
Crisp County Lumber Co., 143 S.E. 
433, 38 Ga,App. 224. 

51. Neb.—General Credit Corpora¬ 

tion V. Moore, 260 N.W. 368, 128 
Neb. 881. I 

30 C.J. p 621 note 18. 

Continued possession and use of 
automobile purchased by husband in 
wife’s name after she had acquired 
knowledge of the facts constituted a 
ratification of the husband’s pur¬ 
chase.—General Credit Corporation 
V. Moore, supra. 

52. Md.—Kvedera v. Mondravitsky, 
125 A. 591, 145 Md. 260. 

Neb.— General Credit Corporation v. 

Moore, 260 N.W. 368, 128 Neb. 881. 
30 C.J. P 620 note 12. 

53. Iowa.—Chamberlain v. Brown, 
120 N.W. 334, 141 Iowa 540. 

Mo.— Robberson v. Clark, 158 S.W. 
854, 173 Mo.App. 301. 
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54. Mo.—Cantley v. Plattner, 67 S. 
W.2d 125, 228 Mo.App. 411. 

Vt.—Scott V. Bradford Nat. Bank, 
179 A. 149, 107 Vt. 226. 

30 C.J. p 621 note 23. 

55 , Ky.—Lazarus Adm’x v. Hall, 152 
S.W.2d 592, 287 Ky. 174. 

Okl.—Jones v. Exchange Nat. Bank 
of Muskogee, 253 P. 49, 124 Okl. 5. 
30 C.J. p 621 note 24. 

58. Mich.—Eadus v. Hunter, 228 N. 

W. 782, 249 Mich. 190. 

N.J.—Sladkin v. Ruby, 135 A. 880, 
103 N.J.Law 449. 

N.C.—^Pitt V. Speight, 24 S.E.2d 350, 
222 N.C. 585. 

yt._Scott V. Bradford Nat. Bank, 

179 A. 149, 107 Vt. 226. 

30 C.J. p 621 note 26. 

57 , Ill.—McFadden v. Crumb, App., 
45 N.E.2d 68. 

Ohio.—Royal Indemnity Co. v. Mc¬ 
Fadden, 29 N.E.2d 181, 65 Ohio 
App. 15. 

Okl—Raymer v. Comley Lumber Co., 
38 P.2d 8, 169 Okl. 576—Hughes v. 
Baker, ‘35 P.2d 926, 169 Okl. 320. 
Vt —Scott V. Bradford Nat. Bank, 
179 A. 149, 107 Vt. 226. 

30 C.J. p 621 note 28. 

Action against husband and wife 
Burden was on commission mer¬ 
chants suing husband and wife for 
balance of purchase price of hogs 
sold at auction to show that hogs 
were struck off to both husband and 
wife before wife could be held liable 
on husband’s bid.—Co-operative 

Sales Co. v. Van der Beek, 259 N.W. 
586, 219 Iowa 974. 

58. Ala.—Sanders v. Brown, 39 So. 
732, 145 Ala. 665. 
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ity and that the other contracting party had notice 
of the limitation but the fact that she has clothed 
him with certain ostensible authority does not give 
rise to a presumption that he has authority to act 
outside the apparent scope of his authority; and 
the fact that he attempts to do so is sufficient to put 
the other person on inquiry as to the extent of his 
authority.^® 

Admissibility generally. The agency of the hus¬ 
band for the wife may be shown by direct evidence®^ 
or by evidence of such facts and circumstances as 
will authorize a reasonable and logical inference 
that he was empowered to act for her,®^ or that 
she ratified his unauthorized acts.®^ In accordance 
with the general rules discussed in Agency §§ 321- 
327, the testimony of the husband,®-^ but not his ex¬ 
trajudicial declarations or admissions,®® may be re¬ 
ceived to prove his agency for the wife. Evidence 
tending to disprove agency, or to rebut any pre¬ 
sumption of agency that may exist, is admissible;®® 
but evidence which has no tendency to prove or dis¬ 
prove the agency of the husband for the wife in the 
transaction in question is inadmissible on the ques¬ 
tion of the agency.®7 
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eight and sufficiency generally. In view of the 
peculiar relation of husband and wife, circumstanc¬ 
es which as between strangers might justify an in¬ 
ference of agency will not always suffice as between 
husband and wife.®® Owing to the husband s pre¬ 
sumed influence over the wife, it is held in a num¬ 
ber of cases that the fact of the husband’s agency 
for the wife, or her ratification of his acts, should 
be shown by clear, satisfactory and unequivocal ev¬ 
idence.®® However, the rule is not of such universal 
application that it governs in every case of conflict¬ 
ing evidence touching a husband’s agency for his 
wife.*^® Where the question involved is not one of 
implied agency, ratification, or estoppel, but one of 
express authority, the question is to be decided like 
all other questions of fact in a civil suit, namely, by 
a fair preponderance of the evidence and some 
courts hold generally that no higher standard of 
proof is required than is necessary in other civil 
cases, namely, a preponderance of evidence.’^^ 
While the agency of the husband for the wife is 
not to be implied from the fact that he may have 
undertaken an enterprise with a view to her benefit 
as well as his own,"^® yet when a husband assumes 


59- U.S.—^McMullen v. Ritchie, C.C. 
Ohio, 64 F. 253 modified on other 
irrounds 79 P. 522, 25 C.C.A. 50, 
certiorari denied 18 S.Ct. 945, 168 

U.S. 710, 42 L.Ed. 1212. 

60- N.Y.—^Morse v. Kelsey, 138 N. 
T.S. 729, 78 Misc. 99, affirmed 141 
N.T.S. 1132, 156 App.Div, 946. 

61. Mo.—Cox V. St. Louis, M. & S. 
E. R. Co., 85 S.W. 989, 111 Mo.App. 
394. 

62. Ga.—^AronofC v. Woodard, 171 S. 
E. 404, 47 Ga.A'pp. 725. 

Ind.—Willis V. Grays, 151 N.E. 13, 84 
Ind.App. 253. 

Mich.—Eadus v. Hunter, 228 N.W. 
782, 783, 249 Mich. 190, citing Cor¬ 
pus Juris. 

Pa.—Sidle v. Kaufman, 29 A.2d 77, 
345 Pa. 549—Hepburn v. Schwartz, 
30 A2d 146, 151 Pa.Super. 393. 

30 C.J. p 621 note 35, p 1024 note 45. 
Agency created under seal 
Evidence of instruments executed 
by husband, relevant to show hus¬ 
band's agency for wife was not in¬ 
admissible as not showing agency 
was created under seaL—Alford v. 
Sharber, 154 S.E. 463, 41 Ga.App. 
707. 

Agency in connection with joint ten¬ 
ancy or estate by entirety 

(1) Husband's agency and author¬ 
ity relative to delivery of instrument 
affecting property held by entirety 
may be implied from circumstances. 
—^Eadus V. Hunter, 228 N.W. 782, 249 
Mich. 190. 

(2) Wife intrusting husband with 
instrument affiecting property held 


by entireties constitutes husband her 
agent to complete immediate trans¬ 
action in reasonable manner.—Eadus 
v. Hunter, supra, 

(3) Husband signing lease of prop¬ 
erty held with wife as tenant by en¬ 
tireties acts for himself and as agent 
for wife.—Gasner v. Pierce, 134 A. 
494, 286 Pa. 529. 

(4) Pacts that wife paid part of 
account for materials sold to hus¬ 
band for construction of building on 
farm jointly owned with husband, 
that materials were actually fur¬ 
nished and Used in co-nstruction of 
such building, and that wife was 
present and actively supervised con¬ 
struction thereof, were circumstanc¬ 
es to be considered on question of 
husband’s agency for wife in action 
to foreclose mechanic’s hen for such 
materials.—Sluss v. Capitol Lumber 
Co., 14 N.E.2d 745, 105 Ind.App. 587. 

63. Pa.—Hepburn v. Schwartz, 30 A 
2d 146, 151 Pa.Super. 393. 

64. Mo.—Hadley-Dean Glass Co. v. 
Schaefer, App., 11 S.W.2d 61. 

30 C.J. p 622 note 37. 

Competency of agent husband as 
witness see the C.J.S. title Wit¬ 
nesses § 83, also 70 C.J. p 133 note 
33 et seq. 

65. Mo.—Hadley-Dean Glass Co. v. 
Schaefer, supra. 

30 C.J. p 622 note 38. 

Admissibility against wife of decla¬ 
rations or admissions of husband 
generally see Evidence § 363. 

66. N.Y.—^Rider - Ericsson Engine 

54B 


Co. v. Fowler, 76 N.Y.S. 903, 37 
Misc. 810. 

67. Mass.—Newton Centre Trust Co. 

V. Stuart, 87 N.E. 630, 201 Mass. 
288. 

Evidence held inadmissible 

(1) The fact that the husband in 
purchasing an automobile told the 
seller that he proposed to give it to 
his wife has no probative force in es¬ 
tablishing the agency of the husband 
for the wife.—Gero v. Abbott, 122 N. 

W. 307, 157 Mich. 573. 

(2) In teacher’s action for breach 
of written employment co-ntract, re¬ 
jection of testimony tending to show 
that teacher’s husband was her 
agent in negotiations was not error 
where there was no showing that she 
delegated him to act for her in mak¬ 
ing contract.—McElveen v. Ever¬ 
green School Dist. No. 17, 184 S.E. 
794, 179 S.C. 291. 

68. N.J.—O’Carroll v. Stark, 89 A 
989, 85 N.J.Law 438. 

Weight and sufficiency of evidence 
generally see Agency § 328. 

69. N.C.—Pitt v. Speight, 24 S.E.2d 
350, 222 N.C. 5S5. 

30 C.J. p 623 note 44. 

70. Mo.—^Kuenzel v. Stevens. 56 S. 

W. 1076, 155 Mo. 280. 

30 C.J. p 622 note 45. 

71. Ga.—Smith v. Marbut-Williams 
Lumber Co., 139 S.E. 590, 37 Ga. 
App. 239. 

30 C.J. p 622 note 46. 

72. Md.—Myers v. King, 42 Md. 65. 

73. Mont.—Coffman v. Nioce, 105 P. 
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act for his wife and when his action naturally 
tends to accomplish her know wishes it needs but 
little evidence to warrant an inference that the ac¬ 
tion was authorized by her.74 Slight evidence of 
the agency of the husband for the wife is sufficient 
tn rhar»-e"her where she receives, retains, and en¬ 
joys the'^ benefit of the contract.'?® 

The authority of the husband to contract for the 
wife cannot be’derived by implication from circum¬ 
stances which ordinarily owe their existence solely 
to the marriage relationbut slight evidence of 
actual authority is sufficient proof of the agency of 
the husband for the wife in matters of a domestic 
nature.'?^ The self-serving testimony of the wife, 
or the testimony of both husband and wife, that he 
was without authority to speak or act for her is 
not conclusive; it may be disbelieved or it may be 
outweighed by other evidence.'?^ 


Numerous holdings have been made as to the suf¬ 
ficiency of the evidence in particular cases.'?® 

Agency in other transactions. Although the hus¬ 
band’s agency may be implied from the *at 
the wife allowed the husband to act for her, yet 
whether the authority of the husband to act as agent 
for the wife can be shown by the fact that she al¬ 
lowed him so to act in similar transactions with oth¬ 
er persons has been both affirmed®?- and denied.®- 
At any rate, a presumption that the husband acted 
as the agent of the wife in one transaction cannot be 
based upon a presumption that he acted as her agent 
in another transaction.®® 

Existence of marital relation. The agency of the 
husband for the wife is not to be implied, inferred, 
or presumed from, or deemed to be created or es¬ 
tablished by, the marital relation alone; there must 
be other proof.®? However, the fact of the marital 


’d 661, 664, 110 Mont. 541, quotins 
Corpus Juris. 

30 C.J. P 622 note 49. 

74. Mont.— Coffman v. Niece, supra, 
quoting Corpus Juris. 

30 C.J- p 622 note 50. 

75. Mont.—Coffman v. Niece, supra, 
quoting Corpus Juris. 

_Young V. Lucas, 193 S.E. 2o, 

* 27, 212 N.C. 194, quoting Corpus 
Juris. 

30 C.J. p 622 note 51. 

78. Ark.— Hoffman v. McFadden, 19 
S.W. T53, 56 Ark. 217, 35 Am.S.R. 
101 . 

Existence of marital relation as 
showing agency see infra notes 84- 
87. 

77. Iowa.—Helwig v. Fogelsong, 148 
N.W. 990, 166 Iowa 715. 

78. Me.—Lunge v. Abbott, 95 A, 942, 
114 Me. 177. 

30 C.J. p 623 note 55. 

79. Ga.—Long v. Dye, 157 S.E. 359, 
42 Ga.App. 726. 

30 C.J. p 623 note 56. 

Evidence of agency held sufidcient 
U.S.—Schram v. Burt, C.C.A.Mich., 
Ill F.2d 557. 

Ala.—Smith v. American Nat. Bank. 

156 So. 856, 229 Ala. 303. 

Ga.—Holmes v. Hardin, 166 S.E. 685, 
46 Ga.App. 64—Long v. Dye, 157 S 
E. 359, 42 Ga.App. 726. 

Ind.—Sluss V. Capitol Lumber Co., 
14 X.E.2d 745, 105 Ind.App. 5S7— 
Schulte V. Holthouse Drug Co., 192 
N.E. 767, 99 Ind.App. 415. 

Kan —State Exchange Bank v. Nay- 
lar, 62 P.2d 887, 144 Kan. 703. 

Ky.—Oliver v. Noe, 24 S.W.2d 592, 
232 Ky. 809. 

Minn.—^Watson v. Gardner, 236 N.W. 

213, 183 Minn. 233. 

Mont.—Coffman v. Niece, 105 P.2d 
661 , 110 Mont. 541. 

Okl.—Drum v. Crews, 244 P. 774, 117 
Okl. 92. 


\Vi«.—Citizens' State Bank v. Cay- 

o'uette, 172 N.W. 320. 169 Wis. 192. 

30 C.J. p 623 note 56 [a]. 

Evidence of agency held insufdcient 

U,S.—Harper v. Wilson, C.C.A.Wyo., 

48 F.2d 785. 

Del.—Universal Products Co. v. 

Emerson, 179 A. 387, 6 W.W.Harr. 

553, 100 A.L.R. 956. 

Qa.—Nailor v. Bank of Menlo, 129 

S.E 301, 34 Ga.App. 347—Brazell v. 

Hearn, 127 S.E. 479, 33 Ga.App. 

I 490. 

I Ill—McFadden v. Crumb, App., 45 N. 

E.2d 68. 

iQ^-a.—Co-operative Sales Co. v. Van 
der Beek, 259 N.W. 586, 219 Iowa 
974. 

Mich.—Thomas v. Bache, 262 N.W 
__7, 272 Mich. 700. 

IVio,—Niehaus v. Madden, 155 S.W.2d 
141, 348 Mo. 770—Niedt v. Niedt, 
App., 95 S.W.2d 868—Hadley-Dean 
Glass Co. V. Schaefer, App., H S, 
2d 61—Clinton County Trust Co. 
V. Metzger’s Ex’rs, 271 S.W. 1008 
219 Mo.App, 365. 

N.J.—Sladkm v. Ruby, 135 A. 880 
103 N.J.Law 449. 

N.Y.—Ostrander v. Budd, 210 N.T.S. 
663, 213 App.Div. 504—Katenkamp 
V. Townsend, 289 N.Y.S. 621, 160 
Misc. 118, affirmed 288 N.Y.S. 744 
247 App.Div. 864, motion denied 
288 N.Y.S. 1051, 248 App.Div. 565 
and 288 N.Y.S. 10o2, 248 App.Div. 
564. 

Ohio.—Royal Indemnity Co. v. Mc¬ 
Fadden, 29 N.E.3d 181, 65 Ohio 
App. 15. 

Okl.—Jones v. Exchange Nat. Bank 
of Muskogee, 253 P. 49, 124 Okl. 
5—Hamm v. Caldwell, 231 P. 872, 
105 Okl. 81. 

30 C.J. p 633 note 56 [b]. 

Evidence of ratification held suffl- 
cient 

Dal.—Rauer’s Law & Collection Co. 
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V. Berthiaume, 132 P. 596, 833, 21 
Cal.App. 670. 

Kan.—State Exchange Bank v. Nay¬ 
lor, 62 P.2d 887, 144 Kan. 703. 

Evidence of ratification held insuffi¬ 
cient 

U.S —Harper v. Wilson, C.C.A.Wyo., 
46 F.3d 785. 

Ga.—Brazell v. Hearn, 127 S.E. 479, 
33 Ga.App. 490. 

j^.Y.—Katenkamp v. Townsend, 289 
N.YS. 621, 160 Misc. US, affirmed 
2S8 N.T.S. 744, 247 App.Div. 864, 
motion denied 288 N.Y.S. 1051, 24S 
App.Div. 565, and 2SS N.Y.S. 1052, 
24S App.Div. 564. 

Okl—Jones v. Exchange Nat. Bank 
of Muskogee, 253 P. 49, 124 Okl. 
5. 

30 C.J. p 623 note 56 [e]. 

80. 


W.Va.—Highland v. Ice, 84 S.B. 
_.2, 75 W.Va. 513. 

30 C.J. p 623 note 58. 

81. Me.—Lunge v. Abbott; 95 A. 942, 
114 Me. 177. 

30 C.J. p 623 note 59. 

82. Mich.—Three Rivers Nat. Bank 
V. Gilchrist, 47 N.W. 104, 83 Mich. 
253. 

30 C.J. p 623 


note 60. 


S3. S.C.- 

E. 152, 


-Du Bose v. Gladden, 55 S. 
75 S.C. 78. 


84. Ind.—Heffner v. White, App., 45 
N.B.id 342. 

Ky.—Lazarus’ Adm’x v. Hall, 152 S. 

W.2d 592, 287 Ky. 199. 

Md.—Safe Deposit & Trust Co. of 
Baltimore v. Strauff, 189 A. 195, 
171 Md. 305. 

Mass.— Hannon v. Schwartz, 23 N. 
E.2d 1022, 304 Mass. 468—Lonn- 
qvist V. Lammi, 136 N.E. 610, 242 
Mass. 574. 

N.Y.—Texas Co. v. Melfi, 33 N.Y.S.2d 
505, 263 App.Div. 537—Moses v. 
Carver, 298 N.T.S. 378, 164 Misc. 
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relationship may properly be considered in determin¬ 
ing the question of the husband’s agency,^® and, 
when taken in connection with other circumstances, 
may be entitled to considerable weight.®® As to 
the mere shipment and preservation of household 
goods, jointly used by the husband and wife, some¬ 
thing may be implied from the marital relation, and 
in such case the agency of the husband may be in¬ 
ferred from slighter circumstances than would be 
necessary to establish an agency on the part of a 
stranger.®'^ 

Termination of agency. Where the wife ratifies 
a contract made on her behalf by the husband by 
executing certain obligations to pay therefor, the 
presumption is that his agency ceases on the deliv¬ 
ery of the obligations and not that it continues for 
the purpose of extending or altering her liability.®® 

§ 71. Effect of Agency 

Where the husband is agent for his wife, such rights 


41 C.J.S. 

and liabilities ordinarily attach as are incident to the 
relation of principal and agent. 

The principles which govern the dealings of a 
third person with an agent are the same where the 
agent is a husband acting for his wife as where the 
principal and agent are in other respects strangers.^S 
Where the wife has made the husband her agent, 
the other contracting party, acting in good faith, 
has a right to deal with him as such;9® and such 
other contracting party is bound to perform his ob¬ 
ligations under the contract precisely as if he had 
contracted through an agent who did not sustain the 
relation of husband to the principal.^i The fact 
that the husband acted as agent for the wife does 
not prevent the wife from enforcing rights, or pro¬ 
tecting interests, acquired under the contract.92 
The fact of the husband’s agency for the wife be¬ 
ing established, she is bound by his acts,®® admis¬ 
sions,®^ and representations®® within the scope of 
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20-4, affirmed 5 N Y.S 2d 7S3, 254 
App.Div. 402—^New York Telephone 
Co. V. Scofield, 31 N.Y.S.2d 393. 
N-.C.—Pitt V. Speight, 24 S.E.2d 350, 
222 N.C. 585. 

Ohio,—Royal Indemnity Co. v. Mc- 
Fadden. 29 N.E.2d 181, 65 Ohio 
App. 15. 

Okl,—Raymer v, Comley Lumber Co., 
38 P.2d 8, 169 Okl. 576—Hughes v. 
Baker, 35 P.2d 926, 169 Okl. 320— 
Waken v. Davis, 239 P. 659, 112 
Okl. 23—Hamm v. Caldwell, 231 
P. 872, 105 Okl. 81. 

Pa.—Sidle v. Kaufman, 29 A.2d 77, 
345 Pa. 549—Rodgers v. Saxton, 
158 A. 166, 168, 305 Pa. 479, SO A. 
L,R. 280, quoting Corpus Juris, 
and reversing 100 Pa.Super. 541— 
Mitchell V. First Nat. Bank, 7 A. 
2d 513, 136 Pa.Super. 467—Bradley 
V. Harrison, 29 Del.Co. 275. 

Tenn.—^W. W. Dillon & Co. v. Shar- 
ber, 90 S.W.2d 533, 19 Tenn.App. 
488. 

Utah.—Fox v. Lavender, 56 P.2d 
1049, 89 Utah 115, 109 A.L.R. 105. 
30 C.J. p 623 note 62. 

Agency in connection with estate by 
entirety 

(1) There is no implication of hus¬ 
band’s agency for wife to conclude 
estate standing in name of husband 
and wife.—Madden v. Gosztonyi Sav¬ 
ings & Trust Co., 200 A. 624, 331 Pa. 
476, 117 A.L.R. 904. 

(2) Where, in pursuance of a con¬ 
tract with the husband, services are 
performed with respect to the prop¬ 
erty held by entirety, the relation¬ 
ship between them is not of itself 
sufficient to justify inference that 
husband had authority to enter into 
a contract on wife’s behalf, and one 
who seeks to hold wife must fur¬ 
nish some affirmative testimony from 
which husband’s authority may rea¬ 


sonably be inferred.—Schram v. 

Burt, C.C.A.Mich., Ill F.2d 557. 

85. Okl.—Drum v. Crews, 244 P. 774, 
117 Okl. 92—Smith v. Cornwell & 
Chowning Lumber Co., 223 P. 154, 
101 Okl. 86. 

Pa.—Sidle v. Kaufman, 29 A.2d 77, 
345 Pa. 549—Mitchell v. First Nat. 
Bank, 7 A.2d 513, 136 Pa.Super. 
467. 

30 C.J. p 623 note 63. 

86. Okl.—Drum v. Crews, 2*44 P. 774, 
117 Okl. 92—Smith v. Cornwell & 
Chowning Lumber Co., 223 P. 154, 
101 Okl. 86—Mounts v. Boardman 
Co., 191 P. 362, 79 Okl. 90. 

Pa.—Hepburn v. Schwartz, 30 A. 2d 
146, 151 Pa.Super. 393. 

Vt.—Scott V. Bradford Nat. Bank, 
179 A. 149, 107 Vt. 226. 

87. Iowa.—Furman v. Chicago R. I. 
& P. R. Co„ 17 N.W. 598, 62 Iowa 
395. 

88. Ky.—Hays v. Walker, 76 S.W. 
1099, 25 Ky.L. 1045. 

89. Mich.—Eadus v. Hunter, 228 N. 
W. 782, 249 Mich. 190. 

Pa.—Gasner v. Pierce, 134 A. 494, 
496, 286 Pa, 529, citing Corpus Ju¬ 
ris. 

30 C.J. p 623 note 69. 

90. Ala.—Marbury Lumber Co. v. 
Woolfolk, 65 So. 43, 186 Ala. 254. 

91. Ind.—Runyon v. Snell, 18 N.E. 
522, 116 Ind. 164, 9 Am.S.R. 839. 

92. Ala.—Reeves v. McNeill, 28 So. 
623, 127 Ala. 175. 

Suit for injuries to wife 
Wife for whom husband hired 
horse could sue on contract, where 
horse injured her.—^Vaningan v. 
Mueller, 243 N.W. 419, 208 Wis. 527, 
followed in 243 N.W. 424, 208 Wis. 
542. 

93. U.S.—Slayton v. Commissioner 
of Internal Revenue, C.C.A., 76 F. 
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2d 497, certiorari denied 56 S.Ct. 
131, 296 U.S. 586, 80 L.Ed. 415. 

Ga.—Hutcheson v. May, 151 S.E. 657, 
‘40 Ga.App. 746. 

Md.—Parker v. Tilghman v. Morgan, 
Inc., 183 A. 224, 170 Md. 7. 

Wyo.—Rowray v. Atlas Realty Co., 
45 P.2d 18, 48 Wyo. 264. 

30 C.J. p 624 note 73. 

Criminal responsibility of wife for 
act of husband as agent see infra 
§ 223. 

Authority to convey wife’s interest 
in husband’s lands 

(1) Contract of husband with re¬ 
spect to property held by entirety is 
binding upon the wife whenever hus¬ 
band is shown to have been invested 
with the power of general agent with 
regard to the management of the 
property or the subject matter of 
the contract.—Schram v. Burt, C.C. 
A.Mich., Ill P.2d 557. 

(2) Where wife authorizes hus¬ 
band to convey all of her right, title, 
and interest in all of husband’s 
lands, he may convey their equal 
estates in the same realty owned by 
them as tenants by entirety.—Pru¬ 
dential Ins. Co. of America v. Bick¬ 
ford, 40 N.Y.S.2d 376. 

Note executed under seal 
Wife is liable on note executed by 
husband under seal which recited 
that it was given under name of 
each, and was signed by husband as 
wife’s agent.—Harp v. First Nat. 
Bank, 161 S.E. 355, 173 Ga. 768. 

94. Ala.—McCaa v. Woolf, 42 Ala. 
389. 

Ill.—easier v. Byers, 22 N.E. 507, 129 
Ill. 657. 

30 C.J. p 624 note 74. 

Admissibility against wife of decla¬ 
rations or admissions of husband 
see Evidence § 363. 

95, Ky.—Lainhart v. Gabbard, 89 S. 
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. --ency The rule is applicable not only to the 
nrecise act expressly authorized but also to what¬ 
ever is usually or necessarily connected with its per¬ 
formance.®® 

On the other hand, although the husband is an 
a<rent of the wife, she is not bound by his acts 
which are without the scope of his authority and 
which have not been ratified by her.®’ Acts or ad¬ 
missions on his part subsequent to the transaction 
in which he acted as her agent are not binding on 
Where the wife has no authority to act as 
nrincipal, she is not bound by the acts of the hus¬ 
band as her agent.®® The present or past agency 
of the husband for the wife is immaterial where in 
the transaction in question the wife acted personally 
and not through her husband as agent.i 
Disclosed or undisclosed agency. Where the hus¬ 
band, although in fact acting as agent for the wife, 
contracts in his own name and without disclosing 
the agency, the wife, as undisclosed principal, may 
enforce the contract,® and the other contracting par- 
ti- on learning the facts, may hold either the hus¬ 
band* or the wife* liable on the contract. On the 
other hand, where the other contracting party, al¬ 
though knowing of the ^ency of the husband for 
the wife, nevertheless deals with him as a princi¬ 
pal, he cannot subsequently hold the wife liable.® 
Apparent authority. The wife is responsible for 


an act of the husband within the scope of his ap¬ 
parent authority where the other person has no no¬ 
tice from the transaction itself or otherwise of any 
limitation on the husband’s ostensible ^'^thority. 
A third person who trusts the husband beyond t 
scope of his apparent, as well as his real, authority 
must bear the consequent loss.’ 

I 72. _Act of Husband Constituting Tort 

The liability of a married woman for the torts of 
her husband while acting as her agent is considered 
infra § 219. 

Examine Pocket Parts for later cases. 


§ 73. 


_Acts of Husband in Judicial and 

Other Proceedings 


The acts of the husband in judicial 
binding on the wife where such acts are per 
pursuance of authority conferred on him as her ag 

At common law, when the husband acts for the 
wife by representing her in place of a g^^rdian ad 
litem,* by confessing judgment against her lands, 
by compromising her actions,’® by appointing an at¬ 
torney to defend a suit in which both are jointly in¬ 
terested,” by accepting a deed for her,’* by making 
an election for her,’* by releasing a mortgage exe¬ 
cuted to her before marriage,’* or by accepting pay¬ 
ment of money due her,’® the wife is bound by his 


W. 10, 28 Ky.L, 105—^Wm. Deering 
V. Veal, 7S S.W. 886, 25 Ky.L. 1809, 

96. Ark.—Roacli v. Rector, 123 S.W. 
399, 93 Ark. 521. 

Va.—Highland v. Ice, 84 S.E. 252, 
75 W.Va. 513. 


57 , Ill—McHarry v. Bowman, 274 
IlLApp. 487. 

Mich.—Eadus v. Hunter, 228 N.W. 
782, 249 Mich. 190. 

Or.—Taylor v. Taylor, 103 P. 524, 54 
Or. 560. 

30 C.J. p 624 note 77. 

Kushand's conveyance of wife’s 
property to liiniself 
Power of attorney executed to hus¬ 
band giving him authority to do all 
things wife might do in transaction 
of her business affairs does -not au¬ 
thorize husband’s conveyance of 
wife’s property to himself, depriving 
heirs of right to participate in wife’s 
estate on her death-where power did 
not expressly authorize husband to 
make conveyance to himself.—Dil¬ 
lard V. Gill, 166 So. 430, 231 Ala. 662. 
Indorsing' notes for accommodation 
of third person 

Power of attorney authorizing hus¬ 
band in wife’s name to sign notes, 
deeds, releases, and contracts and to 
indorse checks, notes, and bills of 
exchange, does not authorize hus¬ 
band to sign wife’s name to guaran 


tee and indorsement of note for ac¬ 
commodation of corporation in which 
wife was not interested.—Luikart v. 
Boland, 21 P.2d 542, 45 Wyo. ‘461. 
Duty of third persons to ascertain 
authority 

Persons dealing with a husband, 
holding himself out as his wife s 
agent, are bound at their peril to as¬ 
certain, not only the fact of such 
agency, but also the extent of his 
authority as agent, particularly 
where husband is also personally in¬ 
terested in transaction.—McPadden 
Crumb, 45 N.E.2d 68, 316 Ill.App. 
447. 

98. Wis.—Livesley v. Lasalette, 28 
Wis. 38. 

99. Mo.—Hall V. Callahan, 66 Mo. 
316. 

]Sr.Y.—Bradstreet v. Pratt, 17 Wend. 
44. 

1. Ark.—^McDaniel v. Jackson, 220 
S.W. 39, 143 Ark. 304. 

2. Mo.—Harris v. Silverman, 136 S. 
W. 23, 154 Mo.App. 694. 

3. N.D.—Eckrom v. Swenseid, 179 
N.W. 920, 46 N.D. 561. 

4. Okl.—Smith v. Cornwell & 

Chowning Lumber Co., 223 P. 154, 
101 Okl. 86. 

30 C.J. p 624 note 83. 


Ga.—Pinkston v. 
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Nursery & Orchard €o., 51 S.U. 
387, 123 Ga. 302. 

6. N.Y.—Lesser v. Steindler, 97 N. 

T.S. 255, 110 App.Div. 262. 

Pa.— ^American Advertising Co. v. 

Geiger, 32 Berks Co.L.J. 15. 

30 C.J. p 624 note 85. 

7 ^ N.T.—Bates v. Brockport First 
Nat. Bank, 89 N.Y. 286. 

8. Miss.—Fnsby v. Harrison, 30 
Miss. 452. 

30 C J. p 625 note 95. 

9 . Pa.—McCullough v. Wilson, 21 
Pa. 436. 

10. Me.—Templeton v. Cram, 5 Me. 
417. 

Yt.—Sowles V. Hall, 50 A. 550, 
73 Vt. 55. 

30 C.J. P 625 note 98. 

12. Ill.—Pool V. Phillips, 47 N.B. 
758, 167 Ill. ‘432. 

Miss.—McGehee v. White, 31 Miss. 
41. 

Delivery of deed to husband of gran¬ 
tee see Deeds § 43 b. 

13. Pa—Shallenberger v. Ashworth, 
25 Pa. 152. 

14. Ky.—Marshall v. Lewis, 4 Litt. 
140. 

15. Ill.—Haralson v. Bridges, 14 HI. 
37. 

Tenn.— Sanders v. Forgasson, 3 Baxt. 
Cedar Hill I 249. 
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acts, not, however, so much by the doctrine of agen¬ 
cy as by his common-law rights as husband in her 
property, a matter which is treated supra §§ 21-30. 
The responsibility of the wife for the acts of her 
husband in her behalf in judicial proceedings maj’ 
be placed on the ground of agency, where she has 
constituted him her agent and his acts are within 
the scope of the authority conferred.^® 

§ 74. - Notice to Husband as Notice to 

Wife 

A married woman fs ordinarily charged with knowl¬ 
edge acquired, or notice received, by her husband while 
acting within the scope of his authority as her agent. 

The general rule, stated in Agency § 262, that the 
principal is charged with knowledge acquired, or 
notice received, by his agent while acting in the 
course of his employment and within the scope of 
his authority, as well as with knowledge which the 
agent previously acquired and which is still present 
in his mind at the time he acts for the principal, 
applies where the husband is agent for the wife and 


he receives notice, or acquires or possesses knowl¬ 
edge, of facts connected with, and pertinent to, the 
subject matter or purpose of the agency.The 
rule is not applicable where the agency of the hus¬ 
band for the wife is not established,^^ or where he 
is her agent only for a limited purpose and is not 
her agent in the transaction in which he receives 
notice.^9 The mere relation of husband and wife 
cannot authorize the imputation of his knowledge to 
her.-® Even where the agency is established, yet 
where the information which the husband had was 
of such a character and his relation to a prior trans¬ 
action was of such a nature that he would not dis¬ 
close a fraud that had been perpetrated, there is 
no conclusive presumption of notice to the wife.2i 
Knowledge of the husband as agent is not imputed 
to the wife where his acts are antagonistic or fraud¬ 
ulent as to the wife, for in such case the law does 
not assume that the knowledge possessed will be im¬ 
parted where it is to his interest to conceal cer¬ 
tain facts, his knowledge is not imputable to her.^S 


III. MARRIAGE SETTLEMENTS 


§ 75. Nature 

Ordinarily, marriage settlements are intended to pro¬ 
vide for, and receive stability in, the maintenance and 
support of the wife. 

Marriage settlements ordinarily are intended for 
maintenance and support, and particularly to guard 
the wife against the changes of fortune likely to 


occur in the husband’s affairs.^^ 

§ 76. - Public Policy 

Marriage settlements are regarded with favor and as 
not being against public policy. 

Marriage settlements are not against public pol¬ 


io. Tex.—Shannon v. Buttery, Civ. 

App., 140 S.W. 858. 

30 C.J. p 625 note a. 

17. U.S.—Flynn v. Grume, C.C.A. 
Ind., 101 P.2d 661—Slayton v. 
Commissioner of Internal Revenue, 
C.C.A., 76 P.2d 497, certiorari de¬ 
nied 56 S.Ct. 131, 296 U.S. 5S6, SO 
L.Ed. 415—McCulloug-h. v. Satter- 
thwait, C.C.A.Okl., 11 P.2d 111. 

Ala.—Southern Building & Loan 
Ass'n V. Holmes, 149 So. S59, 25 
Ala. App. 499, certiorari granted 
and reversed on other grounds 149 
So. 861, 227 Ala. 1, and certiorari 
denied 149 So. S62, 227 Ala. 254. 
Ill.—Grossberg v. HafCenberg, 11 N. 
E.2d 359, 367 Ill. 284—Bilhuber v. 
Bilhuber-Wawak Co., 245 Ill.App. 
552. 

Mass.—^Hopkinson v. First Nat. 

Bank, 200 N.E. 381, 293 Mass. 570. 
Okl,—Kirtley v. Kirtley, 2l P.2d 36, 
163 Okl. 114. 

Wis.—State ex rel. Gaudynski v. 

Pruss, 290 N.W. 289, 233 Wis. 600. 
Wyo.—Wright V. Krouskop, 108 P. 
2d 262, 266, 56 Wyo. 226, citing 
Corpus Juris. 

■30 C.J. p 625 note 10. 


I ZTotice of insurance premiums falling 
due 

Insured husband was the agent for 
his wife, the irrevocable beneficiary 
of a life policy, for the purpose of 
receiving notice of premiums falling 
due, and notice to him was equiva¬ 
lent to demand of premium from her. 
—Ruckenstein v. Metropolitan Life 
Ins. Co., 188 N.E. 650, 263 N.Y. 204, 
reversing 264 N.T.S. 619, 238 App. 
Div. 579, reversing 258 N.Y.S. 162, 
144 Misc. 154, and reargument de¬ 
nied 191 N.E. 516, 264 N.Y. 464. 
Notice of acceptance of option 

Where husband and wife had exe¬ 
cuted option for sale of real property 
to prospective purchaser and wife 
took no part in negotiations with 
prospective purchaser and was not 
aware of amount of insurance on 
property or its assessed valuation, 
and all rents were collected by hus¬ 
band and deposited in joint account, 
and wife admitted that she expected 
prospective purchaser to deal with 
husband, husband was ‘‘agent'* of 
wife for purpose of receiving pro¬ 
spective purchaser’s notice of inten¬ 
tion to exercise option.—Sidle v. 
Kaufman, 29 A.2d 77, 345 Pa. 649. 
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IS. Ala.—Hughes v. Cartwright, 130 
So. 550, 222 Ala. 4, citing Ctorpus 
Juris. 

Ga.—Kerr v. Du Free, 132 S.E. 393, 
35 Ga.App. 122. 

30 C.J. p 626 note 11. 

Wife dealing with husband as em¬ 
ployee of defendant is not charge¬ 
able with his fraud in negotiating 
the surrender of land contracts by 
defendant’s customers and their sale 
to his wife.—Stolberg v. Oakman, 
206 N.W. 488, 233 Mich. 92. 

19. Cal.—Raleigh v. Lee, 146 P. 696, 
26 Cal.App. 229. 

20- Pa.—Gladowski v. Felczak, 3 I A. 
2d 718, 346 Pa. 660—Hertzler v. 
Nissly, 144 A. 824, 826, 295 Pa. 62, 
quoting Corpus Juris. 

30 C.J. p 626 note 13. 

21. Wis.—Hathaway v. Arnold, 145 
N.W. 780, 157 Wis. 22. 

22. Pa.—Hertzler v. Nissly, 144 A. 
824, 295 Pa. 62. 

23. U.S.—Young v. Allen, Ky., 207 
P. 318, 125 C.C.A, 68. 

24. Miss.—Gorin v. Gordon, 38 Miss. 
205. 

30 C.J. p 626 note 22 [a] (1). 
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ifvSS but, on the contrary, are favored^s by the 
and by the courts,28 in the absence of cir¬ 
ri,instances characterizing them as unfair,- and 
provided they do not infringe on the rights of third 

^ sn 
persons.'*'' 

r 77 _Enforceability 

^ A valid marriage settiement is enforceabie. 

\ validol marriage settlement is enforceable“- 
according to the intention of the parties,88 it being 
as enforceable as any other contract if it is fair 
^ Its face and free from fraud.34 This is true, 
even though enforcement will work injury to the 
riehts of third persons who did not have any ex¬ 
isting interest at the time the contract was entered 
into35 or although the contract provides that the 
rights of the parties shall be governed by foreign 
laws.36 The contract is not unenforceable on the 
ground that a particular provision therein offends 
ao-ainst public policy where such provision is a 
mere incident to the whole, and is not the mam pur¬ 
pose of, the contract, the contract is fully executed, 
and there is no question of any rights affected by 
the provision before the court.*'^ 


§78. Statutory Provisions 

Statutes relating to antenuptial settlements are 
considered infra §§ 79, 81, 83, 86, 87, and those rela - 
ing to postnuptial settlements, infra § 90. Appli¬ 
cation of statute of frauds to marriage settlements 
see Frauds, Statute of § 7. 

Examine Pocket Parts for later cases. 

§ 79. Antenuptial Settlements 

An antenuptial settlement is a contract which is 
entered into before, but in contempiation and generally 

in consideration of, marriage, and .'’™P®'^hand 

property rights and interests of the prospective husband 

or wife or both. 

Antenuptial settlements are contracts or agree¬ 
ments between a man and woman before marriage, 
but in contemplation and generally in consideration 
of marriage, or contracts between both or either of 
them and a third person, in consideration of their 
marriage, whereby the property rights and inter¬ 
ests of either the prospective husband or wife, or of 
both of them, are determined, or where property is 
secured to either or to both of them, or to their 
children.® 3 Antenuptial settlements are of ancient 


25 , Ill.—Seuss V. Schukat, 192 N.B.' 
668 , 358 Ill. 27, 95 A.L.R. 1461— 
Kuhnen v. Kuhnen, 184 N.B. 874, 
351 Ill. 591. 

gan.—In re Cantrell’s Estate, 119 P. 

2d 483, 154 Kan. 545. 
jijeb.—In re Maag’s Estate, 228 N.W. 
537, 119 Neb. 237. 

—Shonfeld v. Shonfeld, 184 N.B. 

” 'eO, 260 N.Y. 477, reversing 258 N.Y. 

S. 338, 236 App.Div. 271. 

30 C.J. p 626 note 22. 

26. N.J.-Kelso v. Kelso. 123 A. 250, 

95 N.J.Eq. 544, affirmed 124 A. 763, 

96 N.J.Eq. 354. 

—In re McGlone’s Will, 17 N.Y. 
S.2d 316, 258 App.Div. 596, revers¬ 
ing 13 N.Y.S.2d 76, 171 Misc. 612, 
and reversed on other grounds 32 
N.B.2d 539, 284 N.Y. 527, affirmed 
Irving Trust Co. v. Day, 62 S.Ct. 
398, 314 U.S. 556, 86 L.Ed. 452, 137 
A.L.R. 1093. 


27. Ind.—Buffington v. Buffington, 
51 N.B. 328, 151 Ind. 200. 

Ky.—Hardesty v. Hardesty’s Ex’r, 34 
S.W.2d 442, 236 Ky. 809. 

N.Y.—Strebler v. Wolf, 273 N.Y.S. 
•653, 152 Misc. 859—Ramon v. Ra¬ 
mon, 34 N.Y.S.2d 100. 

Okl.—Leonard v. Prentice, 43 P.2d 
776, 171 Okl. 522. 

Pa.—In re Von Steuben’s Estate, 18 
North.Co. 28. 

30 C.J. p 626 note 22 . 

28. Iowa.—Cummings v. Wood, 199 
N.W. 369, 197 Iowa 1356. 

N.Y.—Hurwitz v. Hurwitz, 215 N.Y. 

S. 184, 216 App.Div. 362. 

30 C.J. p 626 note 22 . 


29. Wis.—In re Koeffler’s Estate, 
254 N.W. 363, 215 Wis. 115. 

30. Ky.—Stratton v. Wilson, 185 S. 
W. 522, 170 Ky. 61, Ann.Cas.l91SB 
917. 

31. N.C.—Stewart v. Stewart, 23 S. 
E.2d 306, 222 N.C. 387. 

Where contract withstands tests of 
validity, it is enforceable.—Duns- 
worth V. Dunsworth, 81 P.2d 9, 148 
Kan. 347. 

Validity: 

Generally see infra §§ 80, 89. 

As afEected by: 

Consideration see infra §§ 88 , 91. 
Failure to record see infra §§87, 
90. . .. 

Subject matter see infra §§ 94- 
98. 

32 , Ill. —Kuhnen v. Kuhnen, 184 N. 

E. 874. 351 Ill. 591. 

Mo.— Broyles v. Magee, App., 71 S.W. 
2d 149. 

I^eb.—In re Maag’s Estate, 228 N.W. 
537, 119 Neb. 237. 

—Hurwitz V. Hurwitz, 215 N.Y. 
S. 184, 216 App.Div. 362. 

30 C.J. p 627 note 24. 

Contract providing for execution of 
note payable on death 
I Antenuptial contract was not exec- 
' utory and unenforceable because it 
provided for execution and delivery 
of note payable on intended hus¬ 
band’s death, notwithstanding testa¬ 
mentary provision for payment of 
amount of note, since note was en¬ 
forceable obligation on day it was 
executed.-Megginson v. Megginson, 

10 N.E.2d 815, 367 Ill. 168. 


Enforcement in equity see infra § 
117. 

Remedies for enforcement see infra 
§ 117, and the C.J.S. title Specific 
Performance § 85, also 30 C.J. p 
666 notes 21 . 22 . 

33 . N.Y.—Ramon v. Ramon, 34 N.Y. 
S.2d 100. 

30 C.J. p 627 note 24. 

34t. Iowa.—In re Onstot’s Estate, 
277 N.W. 563, 224 Iowa 520—In re 
Shepherd's Estate, 261 N.W. 35, 220 
Iowa 12—Cummings v. Wood, 199 
N.W. 369, 197 Iowa 1356. 

35 . U.S.—English v. Foxall, D.C., 2 
Pet. 595, 7 L.Ed. 531. 

Consideration necessary and suffi¬ 
cient to support settlement as 
against third persons see infra §§ 
88 91. 

Rights of creditors and third persons 
generally see infra § 108. 

Whether marriage settlement fraud¬ 
ulent as against creditors^ see 
Fraudulent Conveyances § 156. 


30 ^ N.T.—^Hurwitz v. Hurwitz, 215 
N.Y.S. 184, 216 App.Div. 362. 

37. Kan.— Dunsworth v. Dunsworth, 
81 P.2d 9, 148 Kan. 347. 
j. ]sr.Y.—In re Carnevale’s Will, 
289 N.Y.S. 185. 189, 248 App.Div. 
62. citing Corpus Juris- 
30 C.J. p 627 note 33. 

Frimaxry purpose of an antenuptial 
contract is to make a property set¬ 
tlement before marriage between the 
parties whereby their rights in each 
other’s property are determined, in¬ 
dependently of the marital statute. 
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origin.39 Statutes regulating them, according to the 
decisions on the subject, are for the protection of 
creditors and of the woman who becomes a wife.^® 

§ 80. - Validity in General 

To be valid, an antenuptial contract must be en¬ 
tered into freely, understandingly, and without fraud by 
persons legally competent to contract, and Its provisions 
must be just and reasonable. The confidential relation¬ 
ship which generally, although not always, is deemed to 


exist between a prospective husband and wife requires 
the utmost good faith and a high degree of fairness. 

An antenuptial contract is validol and will be 
upheld ^2 when, and only when, it is entered into 
freely,^^ fairly,^^ knowingly,^^ understandingly,46 
and in good faith^*^ by parties legally competent to 
contract, 4S the consideration therefor is sufficient, 
see infra § 88, it is free from fraud,^^ deceit,^® 
imposition,®! or overreaching,52 is not unconscion¬ 
able,®^ and is not violative of any statute®'^ or pub- 


In re Onstot's Estate, 277 N.W. 563, 
224 Iowa 520. 

39. Ark.—Bumes v. Burnes, 157 S. 
W.2d 24, 203 Ark. 334. 

40. Ark.—Burnes v. Burnes, supra. 

41. Iowa —In re Onstot’s Estate, 
277 N-.W. 563, 224 Iowa 520. 

Ky.—Pressman v. Pressman’s AdmT, 
120 S.W. 739, 275 Ky. 45. 

Mo.—Broyles v. Magee, App., 71 S. 
W.2d 149. 

N.Y.—Kilcourse v. Kilcourse, 278 N- 
Y.S. 930, 2-44 App.Div. 755. 

Tex.—Elmore v. State, 73 S.W.2d 107, 
126 Tex.Cr. 519. 

42. Okl.—In re Rossiter's Estate, 
129 P.2d 856, 191 Okl. 342. 

30 C.J. p 627 note 24. 

43. Ark.—Masterson v. Masterson, 
139 S.W.2d 30, 200 Ark. 193—Davis 

V. Davis, 116 S.W.2d 607, 196 Ark. 
57. 

Iowa.—Lungren v. Lungren, 197 N. 

W. 646, 197 Iowa 519. 

44. Kan.—In re Cantrell’s Estate, 
119 P.2d 483, 154 Kan. 545—Duns- 
worth V. Dunsworth, 81 P.2d 9, 148 
Kan. 347—Pattison v. Pattison, 283 
P. 483, 129 Kan. 558. 

Mmn.—Welsh v. Welsh, 184 N.W. 38, 
150 Minn. 23. 

Neb.—Neneman v. Rickley, 194 N.W. 
447, 110 Neb. 446. 

Wis.—In re Koeffler’s Estate, 254 N. 
W. 363, 215 Wis. 115. 

45. Iowa.—Lungren v. Lungren, 197 
N.W. 646, 197 Iowa 519. 

Knowledge of agreement sigrned 
Widow was bound with knowledge 
of the character and contents of 
formal antenuptial agreement signed 
by her, in absence of evidence show¬ 
ing fraud or imposition. 

N.Y.—In re Markel’s Estate, 24 N.Y. 
S 2d 253, 175 Misc. 570, 573, af¬ 
firmed 27 N.Y.S.2d 447, 261 App. 
Div. 950. 

Tenn.—Baker v. Baker, 142 S.W.2d 
737, 24 Tenn.App. 220. 

Exact knowledge 

Husband’s ignorance alone of ex¬ 
act value of intended wife’s estate 
when he signed antenuptial agree¬ 
ment would not require striking 
down of agreement.—In re McCrea- 
dy’s Estate, 175 A. 554, 316 Pa. 246 
-—^In re Hol^wig's Estate, 53 Dauph. 
Co., Pa., 346. 

Ignorance of legal rights 

Prospective wife’s ignorance of her 


legal rights in intended husband’s 
property, or of her share in his es¬ 
tate if she survives as his widow, 
will not avoid antenuptial contract. 
—^Kingsley v. Noble, 263 N.W. 222, 
129 Neb. 808, on rehearing and va¬ 
cating 260 N.W. 918, 129 Neb. 130. 

46. Kan.—In re Cantrell’s Estate, 
119 P.2d 483, 154 Kan. 545—Duns- 
worth V. Dunsworth, 81 P.2d 9, 
148 Kan. 347—Pattison v. Pattison, 
283 P. 483, 129 Kan. 558. 

Mich.—Richard v. Detroit Trust Co., 
257 N.W. 725, 269 Mich. 411. 

Mo.—Jones v. McGonigle, 37 S.W. 

2d 892, 327 Mo. 457, 74 A.L.R 550. 
Wis.—In re Koeffler’s Estate, 254 N. 
W. 363, 215 Wis. 115. 

47. Mo.—Jones v. McGonigle, 37 S. 
W.2d 892, 327 Mo. 457, 74 A.L.R. 
550. 

Neb.—Neneman v. Rickley, 194 N.W. 
447, 110 Neb. 446. 

Good faith is cardinal governing 
principle in antenuptial agreement.— 
In re Waller’s Estate, 217 N.W. 588, 
116 Neb. 352—30 C.J. p 642 note 26. 
As to continuance of marriage rela- 
tion 

Antenuptial contract, to be valid, 
must be made in contemplation of 
marriage continuing until death; but 
there is good faith in this respect 
where the parties intend to live to¬ 
gether from the time of marriage 
until they are separated by death.— 
Oliphant v. Oliphant, 7 S.W.2d 783, 
177 Ark. 618. 

48. Ill.—Megginson v. Megginson, 
10 N.E.2d 815, 367 Ill. 168—Brown 

V. Brown, 160 N.E. 149, 329 Ill. 
198—Debolt v. Blackburn, 159 N.E. 
790, 328 Ill. 420—Parker v. Gray, 
148 N.E. 323, 317 Ill. 468. 

Man and woman contemplating mar. 
riage 

N.C.—Stewart v. Stewart, 23 S.E.2d 
306, 222 N.C. 387. 

Mhle and feme sole 
N.Y.—Lemy€ v. Sirker, 224 N.Y.S. 
130, 130 Misc. 605. 

49. Ark.—Masterson v. Masterson, 
139 S.W.2d 30, 200 Ark. 193—Da¬ 
vis V. Davis, 116 S.W. 2d 607, 196 
Ark. 57—Oliphant v. Oliphant, 7 S. 

W. 2d 783, 177 Ark. 613. 

Iowa.—In re Onstot’s Estate, 277 N. 

W. 563, 224 Iowa 5-20. 

Kan.—In re Cantrell’s Estate, 119 P. 
2d 483, 154 Kan. 545—^Dunsworth 
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V. Dunsworth, 81 P.2d 9, 148 Kan." 
3'47—Pattison v. Pattison, 2S3 P 
483, 129 Kan. 558. 

Ky.—Harlin v. Harlin, 87 S.W.2d 937 , 
261 Ky. 414. 

Me.—Rolfe v. Rolfe, 130 A. 877, 125 
Me. 82. 

Mich.—Richard v. Detroit Trust Co., 
257 N.W. 725, 269 Mich. 411. 

Minn.—^Welsh v. Welsh, 184 N.W. 38 
150 Minn. 23. 

Wis.—In re KoefHer's Estate, 254 X. 

W. 363, 215 Wis. 115. 

30 C.J. p 660 note 23, p 661 note 24. 

Failure to fulfill executory prom- 
Ise made to secure the consent of a 
woman to an antenuptial agreement 
may constitute a fraud which will 
invalidate the agreement.—Russell v. 
Russell, C.C.N.J., 129 P. 434, reversed 
on other grounds 134 P. 840, 67 C. 
C.A. 436, appeal dismissed 26 S.Ct 
755, 200 U.S. 613, 50 L Ed. 620. 

Concealment of fatal malady does 
not constitute fraud invalidating an 
antenuptial contract.—In re Uker, 
13’4 N.W. 1061, 154 Iowa 428—30 C. 
J. p 661 note 31. 

Suicide of husband is not a fraud 
on the wife invalidating an antenup¬ 
tial agreement.—Suhor v. Gooch, Va., 
244 F. 361, 156 C.C.A. 647, petition 
denied 248 F. 870, 160 C.C.A 628, 
certiorari denied 38 S.Ct. 581, 247 U. 
S. 517, 62 L.Ed. 12'45. 

Frima facie inequity of antenup¬ 
tial contract does not itself establish 
fraud, presumption merely requiring, 
because of peculiar nature of con¬ 
tract, that explanation be offered to 
show that it was obtained fairly.— 
Harlin v. Harlin, 87 S.W.2d 937, 261 
Ky. 414. 

50. Kan.—Pattison v. Pattison, 283 
P. 483, 129 Kan. 558. 

51. Me.—Rolfe v. Rolfe, 130 A. S77, 
125 Me. 82. 

Wis.—In re Koeffier’s Estate, 254 N. 
W. 363, 215 Wis. 115. 

52. Kan.—In re Cantrell’s Estate, 
119 P.2d 483, 154 Kan. 545—Duns¬ 
worth V. Dunsworth, 81 P.2d 9, 
'148 Kan. 347. 

53. Ark.—Oliphant v. Oliphant, 7 S. 
W.2d 783, 177 Ark. 613. 

Iowa.—Kalsem v. Froland, 222 N.W. 
3, 207 Iowa 994. 

54. Minn.—^Welsh v. Welsh, 184 N. 
W. 38, 150 Minn. 23. 



HUSBAND AND WIFE 


41 C.J.S. 

lie oolicv,^® and its provisions are fair,5« just,®^ rea- 
nnable '5^ and equitable.59 The validity of the con- 
Lct depends on the circumstances of the particu¬ 
lar case 8" and all the circumstances attending the 
Ixecution of the contract will be rigidly scrutinized 
bv a court of equity,or at least the circumstances 
will be scrutinized with care where there is any¬ 
thing suggesting unfairness in the provisions of the 

agreement.99 

A confidential relationship exists between a pro- 
,p‘ctive husband and wife executing an antenuptial 
agreement,83 at least where they are engaged to be 
married when the antenuptial agreement is signed.” 
This relationship requires the utmost«5 good faith,86 
as well as fairnessST of a high degree,«» and a 
{ull69 and frank’O disclosure of all circumstances 


materially bearing on the contemplated agreemerrt; 
and, where there is any evidence of unfairness, the 
courts will examine the contract with the most ngi 
scrutiny.’i However, the fact that mutual promis¬ 
es to marry preceded the antenuptial agreement does 
not constitute a badge of fraud^9 or ground for de¬ 
claring the contract void,'<3 and it is said that it 
should not be given special significance.'^'* Also, 
where the parties were over fifty years of age and 
both had children by former marriages whose rights 
they sought to protect, the relation between them 
was not so confidential as to call for affirmative 
proof of fairness.'8 

As property rights constitute the subject matter 
of antenuptial, as well as postnuptial, settlements, 
the foregoing rules are frequently stated and ap- 


Statute or power to change statute 
1 wife cannot, by agreement be¬ 
fore marriage, make husb^d’s r ght 
created by law immune from right ] 
of state to change law which created 
the right or waive in advance a ngM 
created for her benefit if the Jaw 
does not permit such a waiver. lu 
re McGlone’s Will, 32 N 5®®^ ' 

’S4 XT 527, reversing 17 N.X.b.-u 
816 258 App.Div. 596. reversing 13 N. i 
76, 171 Misc. 612, and affirmed 
Irving Trust Co. v. Day, 62 s.Ct. 398, 
314 U.S. 556, 86 L.Ed. 452, 137 A.Li. 

R. 1093. 

55. N’T.—^Kershner v. Kershner, 278 
N.Y.S.* 501, 244 App.Div. 34, af¬ 
firmed 200 N.E. 43, 269 N.Y. 655. 
Agreement made in ffood faith after 
inspection of property 
Antenuptial agreement which was 
entered into in consideration of mar¬ 
riage after inspection of property 
owned by each of parties and in good 
faith and without fraud being prac¬ 
ticed by either on the other was not 
void as being contrary to public pol¬ 
icy— Bonner V. Bonner, Ark., 166 S. 
W.2d 254. 

Agreement making wife liable for 
necessaries 

An antenuptial contract providing 
that after marriage wife shall be lia¬ 
ble for her necessaries is not void as 
between the parties as against pub- j 
lie policy.—Atkins v. Atkins’ Adm’r, 
262 S.W. 268, 203 Ky. 291. 

Contract contemplating future sep¬ 
aration see Contracts § 235 b. 
Marriage settlements generally as 
not being against public policy see 
supra § 76. 

56. Minn—Welsh v. Welsh, 18'4 N. 
W. 38, 150 Minn. 23. 

Okl.—In re Rossiter’s Estate, 129 P. 

2d 856, 191 Okl. 342. 

Contract fair on its face 
Iowa,—In re Onstot’s Estate, 277 N. 
W. 563, 224 Iowa 520. 

57. Ark.—^Masterson v. Masterson, 
139 S.W.'2d 30, 200 Ark. 193—Davis 


V. Davis, 116 S.W.2d 607. 196 Ark. 
57__01iphant v. Oliphant, 7 S.W. 
2d 783, 177 Ark. 613. 

Kan.—In re Cantrell’s Estate, 119 P- 
2d 483, 154 Kan. 545 —Dunsworth 

V. Dunsworth, 81 P.2d 9, 148 Kan. 
347—Pattison v. Pattison, 283 P- 
483. 129 Kan. 558. 

Okl.—In re Cole’s Estate, 205 P. I'?-* 
85 Okl. 69. 

58. Mmn.— Welsh v. Welsh, 184 N. 

W. 38, 150 Minn. 23. 

Mo.—Jones v. McGonigle, 37 S.W.2d 
892, 327 Mo. 457, 74 A.L.R. 550. 
Okl.-^In re Rossiter’s Estate, 129 P. 
2d 856, 191 Okl. 342—In re Cole’s 
Estate, 205 P. 172, 85 Okl. 69. 
Reasonableness of provision for wife 
see infra § 97. 

59. Ark.— Masterson v. Masterson, 
139 SW.2d 30, 200 Ark. 193—Da¬ 
vis v. Davis, 116 S.W.2d 607, 196 
Ark. 57—Oliphant v. Oliphant, 7 S. 
W.2d 783, 177 Ark. 613. 

—In re Cantrell’s Estate, 119 P- 
2d 483 154 Kan. 545 —Dunsworth v. 
Dunsworth, 81 P.2d 9, 148 Kan. 347. 

60. Neb.—Wulf V. Wulf. 261 N.W. 
159, 129 Neb. 158. 

61. Mo.—Jones v. McGonigle, 37 S. 
W.2d 892, 327 Mo. 457, 74 A.L.R. 
550. 


62. Wis.—In re Koeffler’s Estate, 
254 N.W. 363, 215 Wis. Ho. 


63. Pa.—In re Groff’s Estate, 19 A. 

2d 107, 3’41 Pa. 105—In re Gor- 

baeVs Estate, 96 Pa.Super. 527. 

30 C.J. p 660 note 18. 

Transaction benefiting one party at 
expense of other 

An antenuptial transaction by 
which one of the parties is benefited 
at the expense of the other is re¬ 
garded as one between fiduciaries, 
requiring just and fair dealing. 
Kosakowski v. Bagdon, 16 N.E. 2d 
745, 369 Ill. 252. 

The woman has the right to repose 
the fullest confidence in her prospec¬ 
tive husband without seeking outside 


advice.—Denison v. Dawes, 117 A. 
314, 121 Me. 402. 

64. Ill.—Megginson v. Megginson, 

10 N.E.2d 815, 367 Ill. 168. 

Ohio.—Juhass v. Juhasz, 16 N.E. 2d 
328, 134 Ohio St. 257, 117 A.L.R. 
993. 

30 C.J. p 660 note IS. 

Where antenuptial agreement pre¬ 
cedes marriage contract, generally 
no confidential relationship exists be¬ 
tween parties at time.—Williamson 

V. First Nat. Bank, 164 S.E. 777, HI 

W. Va. 720. 

; 65. Ohio.—Juhasz v. Juhasz, 16 N. 

* E.'2d 328, 134 Ohio St. 257, 117 A. 

L R 993. 

‘ Pa.—In re Groff's Estate, 19 A.2d 
107, 341 Pa. 105—In re Gorback’s 
' Estate, 96 Pa Super. 527. 

; 30 C.J. P 660 note 19 [a]. 

^ 66. Ill.—^Megginson v. Megginson, 
10 NE2d 815, 367 Ill. 16S. 

67. Ill.—Megginson v. Megginson, 
supra. 

68. Ill-—Landes v. Landes, 108 N.E. 
691, 268 Ill. 11. 

30 C.J. p 660 note 19. 

. 69. Me.—Rolfe v. Rolfe, 130 A. 877, 

I 125 Me. 82. 

Disclosure of facts concerning pro¬ 
spective husband’s estate see in- 
5. fra § 97. 

7a Pa.—In re Groff’s Estate, 19 A. 
L 2d 107, 341 Pa. 105. 

=*- 71. U.S.—Suhor v. Gooch, Va., 244 
p. 361, 156 C.C.A. 647, petition de¬ 
nied 248 F. 870, 160 C.C.A. 628, cer- 
it tiorari denied 38 S.Ct. 581, 247 U.S- 
517, 62 L.Ed. 1245. 

►y 30 C.J. p 660 note 20. 

id 72 . Wis.—In re Koeffler’s Estate, 254 

e- N.W. 363, 215 Wis. 115. 

s» 73 _ Wis.—In re Koeffler’s Bstater, 

“ supra. 

74 . Wis.—In re Koeffler’s Estate, 


75, Iowa.—Nesmith v. Platt, 114 Nr 
W. 1053, 137 Iowa 292. 
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plied by the courts in considering the provisions of 
antenuptial settlements relating to property rights, 
as appears infra §§ 9-4—98. 

Invalidity in part or as to particular persons. An 
antenuptial marriage settlement may be fraudulent 
as to existing creditors, although valid as between 
the parties and their privies."® It has been held 
that an antenuptial agreement which is void in part 
is inoperative in totobut it has also been held 
that an invalid provision does not affect valid pro- 
visions.^S 

Ratification or estoppel. While a party may, by 
exercising a right pursuant to an antenuptial con¬ 
tract, become estopped to claim that the contract 
is not binding,*^® a valid antenuptial agreement re¬ 
quires no ratification.^® 

§ 81. - Form and Execution 

An antenuptial settlement need not be in any par¬ 
ticular form, but it must show a definite agreement and, 
when so required by statute, must be in writing. 

No particular form of words is required to con¬ 
stitute a marriage settlement,any language show¬ 
ing an intention to create a settlement being suffi¬ 
cient but there must be a definite promise or 
agreement®^ and a mere declaration of an intent to 
make a settlement is not sufficient.®^ An antenup¬ 
tial contract will not be presumed from the fact that 
the parties entered into a contract of marriage.®^ 

In the absence of statutory provisions to the con¬ 
trary, the contract may be oral or in writing;®® but 
a requirement that the contract be in writing is 
sometimes made by statutes expressly relating to 
such contracts®*^ or is considered to exist by appli¬ 
cation of that provision of the statute of frauds re¬ 


lating to agreements made in consideration of mar¬ 
riage, see Frauds, Statute of § 7. 

In form of bond to convey. An antenuptial con¬ 
tract may be in the form of a bond to convey.®® 

In form of will. An antenuptial settlement may 
be made even in the form of a will,®® which, when 
made in execution of a parol antenuptial contract 
giving the future wife and children all the wife’s 
property, will preclude the husband from making 
any other disposition thereof,®® but which is inop¬ 
erative to bar the rights of issue of the marriage.®! 
An antenuptial contract is not invalid as being of 
a testamentary character and as contravening the 
statutes regulating the execution of wiHs.®2 

Agreement for payment of money to wife after 
Imshanvd's death. An antenuptial contract by which 
the intended husband, in consideration of the pro¬ 
posed marriage, agrees for himself, his heirs, and 
his personal representatives that a certain sum of 
money shall be paid to the intended wife after his 
death as her share of his estate, and by which she 
agrees to abide by the terms of the instrument, is 
not testamentary in its character, but creates an 
absolute and irrevocable obligation binding on the 
husband^s personal representatives after his death.®® 

§ 82. - Marriage Articles 

Marriage articles, although consisting of informal 
statements of agreement from which a formal deed of 
settlement may be drawn, will themselves be upheld 
when they are clear and are entered into with mutual 
good faith. They will be liberally construed to carry 
out the intention of the parties. 

“Marriage articles,” as distinguished from formal 
deeds of settlement, are memoranda or informal 
statements of agreement, serving as notes or heads, 


70. S.D.—^Davidson v. Graves, 12 S. 
C.Eq. 232. 

30 C.J. p 661 note 33. 

Validity or invalidity of antenuptial 
conveyance or settlement as 
against creditors see Fraudulent 
Conveyances § 156 a. 

77. Ark.—Burnes v. Burnes, 157 S. 
W.2d 24, 203 Ark. 334. 

78. Iowa.—^Kalsem v. Froland, 222 
N’.W. 3, 207 Iowa 99‘4. 

79. Mo.—Young v. Sangster, 16 S. 
W.2d 9*2, 322 Mo. 802. 

80. Mich.—^Detroit Trust Co. v. Bak¬ 
er, 203 N.W. 154, 230 Mich. 551, 
rehearing denied 204 N.W. 773. 230 
Mich. 551. 

81. N.T.—In re Carnevale’s Will, 
289 N.T.S. 1S5, 189, 248 App.Div. 
62, citing Corpus Juris. 

30 C.J. p 627 note 35. 

Statutoxy form 

Valid antenuptial agreement need 
not comply with form prescribed in 


a statute where such statute does 
not establish sole form or method 
to be employed.—Detroit Trust Co. v. 
Baker, 203 N.W. 154, 230 Mich. 551, 
rehearing denied 204 N.W. 773, 230 
Mich. 551. 

82. Md.—Stoddert v. Tuck, 5 Md. 18. 
N.T.—In re Carnevale’s Will, 289 N. 

Y.S, 185, 189, 248 App.Div. 62, cit¬ 
ing Corpus Juris. 

83. N.Y.—In re Carnevale’s Will, 
supra, citing Corpus Juris. 

30 C.J. p 637 note 37. 

Offer and acceptance are necessary. 
—Hendrie v. Hendrie, C.C.A.Fla., 94 
F.2d 534. 

S4. N.Y.—^In re Carnevale’s Will, 
289 N.Y.S. 185, 189, 248 App.Div. 
62, citing Corpus Juris. 

30 C.J. p 627 note 38. 

85. N.T.—In re Carnevale’s Will, su¬ 
pra, citing Corpus Juris. 

30 C.J. p 627 note 39. 

88. Iowa.—Benson v. Burgess, 243 
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N.W. 188, 191, 214 Iowa 1220, ett- 
ing Corpus Juris. 

30 C.J. p 627 note 40. 

87. Ark.—Burnes v. Burnes, 157 S. 

W.2d 24, 203 Ark. 334. 

30 C.J. p 62 7 note 40 [a]. 

8a U.S.—Hunter v. Bryant, Pa., 2 
Wheat. 32, 4 L.Ed. 177. 

30 C.J. p 627 note 41. 

89. N.T.—Johnston v. Spicer, 13 N. 
B. 753, 107 N.Y. 185. 

30 C.J. p 628 note 42. 

90. Ga.—Lowe v. Bryant, 30 Ga. 528, 
76 Am.D. 673. 

30 C.J. p 628 note 43. 

91. Pa.—In re Craft, 30 A. 493, 164 
Pa. 520. 

30 C.J. p 628 note 44. 

92. N.Y.—Johnston v. Spicer, 13 N. 
E. 753, 107 N.Y. 185. 

30 C.J. p 628 note 45. 

93. Ga.—^Huguley v. Lanier, 12 S.B. 
92-2, 86 Ga. 636, 22 Am.S.Il. 487. 
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from which as outlines or instructions the formal 
deed may be drawn,9^ and the articles themselves if 
clear and entered into with mutual good faith, will 
be upheld bv the courts,95 and they will be liberally 
construed to carry out the intention of the parties.96 

o 33 _ Schedule or Description of Prop¬ 

erty 


§ 8C 

the obligor binds himself to settle particular proper¬ 
ty on his future wife, will create a lien on the prop¬ 
erty, even against the obligor’s creditors.^ ^ It has 
been held, however, that, where a prospective hus¬ 
band executes a unilateral instrument, hmitmg the 
wife’s property after her death to her children, 
or to his heirs,9 such instrument is not binding on 
the wife. 
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The necessity of a schedule or description of property 
depends on statutory requirements. A settlement may be 
voM as to creditors for want of a schedule and never- 
theless be good as between the parties and persons 
daiming under them. 


In the absence of statutory requirement no sched¬ 
ule or description of the property settled need be 
incorporated in an antenuptial contract.®’ Howev¬ 
er, under some statutes it is necessary that all mar¬ 
riage settlements shall particularize the property to 
be settled,®* or that a schedule containing a descrip¬ 
tion of the property shall be annexed to the deed;®® 
but in such a case a memorandum written in pencil 
is sufficient to satisfy the statute,’ and failure to 
value the property submitted in the schedule does 
not invalidate the contract.® Moreover, a settle¬ 
ment, although void as to creditors for want of a 
schedule, may be good as between the parties to it,® 
or those claiming under them.* 


g 84 -Unilateral Instrument 

An instrument signed by one party alone may be 
binding and operative when accepted or acted on by the 
other party. 

A unilateral instrument, or one signed by the pro¬ 
spective husband alone, is not necessarily inopera¬ 
tive because it is not signed by the prospective wife.® 
Her cLCceptcincG of the coiitra,ct End interni3,rri3,§^e 
with him will make it binding against him.® A 
bond, recorded as a marriage settlement, in which 


§ 85. -Intervention of Trustee 

The naming of a third person as trustee of proper^ 
settled on the prospective wife is not necessary; and, 
where a trustee is appointed, his consent to the con¬ 
veyance or other disposition of the property Is not es¬ 
sential, unless required by the deed of settlement. 

Although in marriage settlements it is common 
practice to name a trustee in whom is vested the le¬ 
gal title of the property settled on the wife, the in¬ 
tervention of a third person as trustee is not neces- 
sary.i® The wife may apply in her own name to 
a court of equity for the protection of her rights 
either against her husband or his creditors,and 
the husband holding property settled by antenuptial 
agreement on the wife will be considered as trus- 
tee.i2 

Consent of trustee. If trustees are appointed, 
their consent to the conveyance or other disposal of 
the property is not requisite, unless so specified in 
the deed of settlement,but is requisite where the 
deed so provides.^^ 

§ 86. - Execution, Acknowledgment, and 

Delivery 

The rules obtaining In particular jurisdictions as 
to execution, acknowledgment, and delivery may be more 
strict in the case of a marriage settlement by deed than 
in the case of a simple antenuptial contract. There 
should be a compliance with valid statutory require¬ 
ments, but a noncompliance Is not always fatal, especially 
as between the parties and their heirs. 


54. N.C.—Hooks V. Lee, 43 N.C. 157. 
30 C.J. p 628 note 47. 

55. U.S.—Neves v. Scott, Ga., 9 
How. 196, 13 L.Bd. 102. 

30 C.J. p 628 note '50. 

56. S.C.—Smith v. Maxwell, 10 S.C. 
Eq. 101. 

30 C.J. p 628 note 48. 

97. Ala.—Cantrell v. Cantrell, 59 So. 
652, 178 Ala, 273. 

Del.—Cochran v. McBeath, 1 Del.Ch. 
187. 

98. Mass.—Cook v. Adams, 47 N.E. 
605, 169 Mass. 186. 

30 C.J. p 628 note 54. 

99. Mass.—^Walker v. Walker, 56 N. 
E. 601, 175 Mass. 349. 

30 C.J. p 628 note 55. 

1 , S.C.—McDowell v. Chambers, 20 
S.C.Eq. 347, 47 Am.D. 539. 

2. Ill.—Landes v. Landes, 108 N.E. 
691, 268 Ill. 11. 


3. Mass.— -Walker v. Walker, 56 N. 
E. 601, 175 Mass. 349. 

S.C.—Fripp V. Talbird, 10 S.C.Eq. 142. 

4. Mass.—Cook v. Adams, 47 N.E. 
605, 169 Mass. 186. 

5. N.C.—Freeman v. Hill, 21 N.C. 
389. 

30 C.J. p 6'28 note 60. 

6. Del.—Cochran v. McBeath, 1 Del. 
Ch. 187. 

'When acted, on hy other party, the 
agreement is valid.—In re McGlone's 
Will, 17 N.Y.S.2d 316, 258 App.Div. 
596, reversing 13 N.T.S.2d 76, 171 
Misc. 612, and reversed on other 
grounds 32 N.E.2d 539, 284 N.T. 527, 
affirmed Irving Trust Co. v. Day, 62 
S.Ct. 398, 314 U.S. 556, 86 L.Ed. 452, 
137 A.L.R. 1093. 

7. N.C.—Freeman v. Hill, 31 N.C. 
389. 

a Tenn.—Chadwell v. Wheless, 6 
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Lea 312—Bass v. Wheless, 2 Tenn. 
Ch. 531. 

9. S.C.—Cape V. Adams, 1 S.C.Eq. 
567. 

10. Pa.—In re Tiffany’s Estate, 5 
Pa.Dist. & Co. 727. 

30 C.J. p 6-29 note 66. 

11. Ala.—Gerald v. McKenzie, '27 
Ala. 166. 

Del.—Cochran v. McBeath, 1 Del.Ch. 
187. 

la, N.J.—Goldstein v. Goldstein, 101 
A. 2'49, 87 N.J.Eq. 601. 

30 C.J. p 629 note 68. 

13. Ala.—Braune v. McGee, 50 Ala 
359. 

30 C.J. p 629 note 69. 

14. N.C.—Dunlap v. Hill, 59 S.E. 
112, 145 N.C. 312. 

30 C.J. p 629 note 70. 
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§ 86 

Where the marriage settlement is made by a deed, 
the usual formalities required in the execution of 
deeds must of course be observed.^® While a stat¬ 
ute providing that a marriage settlement may be 
executed in the presence of two witnesses before 
marriage is not complied with by reducing to writ¬ 
ing, and signing in the presence of two witnesses, 
during coverture, an agreement entered into verbal¬ 
ly before marriage,^^ such a statute is not exclusive 
and there may be a valid antenuptial agreement in¬ 
dependent thereof,which is enforceable in a court 
of equity, see infra § 117. 

Incoinplctc signature. An antenuptial contract 
signed by the Christian name only is as binding as 
though signed in full.i^ 

Acknozdcdgmcnt. A statute requiring settlement 
deeds to be acknowledged must be strictly followed 
as to the method and time of acknowledgment;!^ 
and, where a statute requiring acknowledgment of 
a waiver before marriage of the right of election to 
take against a will is valid and applicable it will be 
accorded effect.-® If the statute requires an ac¬ 
knowledgment before marriage, an acknowledgment 
made after marriage will be void but, if a mar¬ 
riage contract is proved to have been acknowledged 
before the celebration of the marriage, the precise 
day of its acknowledgment is immaterial.22 Ac¬ 
knowledgment, as required by the statute, may be 
unnecessary between the parties and their heirs, 
but to render the same valid against third persons 
the acknowledgment must be duly made,^^ No ac¬ 
knowledgment is necessary where the instrument in 
question is simply a contractus and is not within a 


statute requiring acknowledgment where any estate, 
real or personal, is intended to be secured or con¬ 
veyed or may be affected.26 

Delivery of an antenuptial contract is not re¬ 
quired in the formal sense of the word,27 and a de¬ 
livery after marriage of a deed made before mar¬ 
riage is valid as against creditors.28 A delivery in 
escrow may be sufficient.^® Delivery will be pre¬ 
sumed from facts establishing execution of the con¬ 
tract,S® such as its registration,the wife’s pos¬ 
session of the antenuptial contract at the time of 
her death,32 or the husband’s recognition of the va¬ 
lidity of his deed of settlement, although he retained 
possession thereof ;33 and it has been held that, 
where a wife kept a deed during her life, the deed 
itself, although invalid for want of delivery, was 
sufficient evidence of an existing contract.®^ 

§ 87. - Registration 

A marriage settlement need not be recorded in the 
absence of an applicable statute requiring registration; 
and, even where registration Is required by statute, an 
unrecorded settlement is valid as between the parties 
or those claiming under them, as well as against credi¬ 
tors, purchasers, or any persons, with notice, and is in¬ 
effectual only as against creditors and bona fide pur¬ 
chasers without notice. A registration, to be effective, 
must comply with the registration laws both as to time 
and place. 

In the absence of a statute requiring registration, 
a marriage settlement need not be recorded,®^ a 
failure to record it will not affect the rights of cred- 
itors3® or of purchasers,®^ and a recording thereof 
will neither add to, nor detract from, its legal ef¬ 
fect.® ^ 


15. Mo.—Wood & Huston Bank v. 
Read, 33 S.W. 176, 131 Mo. 533. 

30 C.J. p 629 note 72. 

16. Me.—Smith v. Farrington, 29 A. 
2d 163. 

17. Me.—Smith v. Farrington, su¬ 
pra. 

18. Mass.—Walker v. Walker, 56 N. 
E. 601, 175 Mass. 349. 

19. N.C.—Smith v. Castrix, 27 N.C. 
518. 

30 C.J. p 629 note 83. 

20. N.Y.—In re McGlone's Will, 32 
N.E.2d 539, 284 N.T. 527, revers¬ 
ing 17 N.T.S.2d 316, 25S App.Div. 
596, reversing 13 N.T.S.2d 76, 171 
Misc. 612, and affirmed Irving 
Trust Co. V. Day, 62 S.Ct. 398, 314 
U.S. 556, 86 L.Ed. 452, 137 A.L.R. 
1093. 

21. Cal.—In re Patton, Myr.Prob. 
241. 

Tenn.—Johnson v. Walton, i Sneed 
258. 

22. La.—S tarns v. Hadnot, 1*2 So. 
561, 45 La.Ann. 313. 


Date of acknowledgment not control¬ 
ling 

Date of acknowledgment of ante¬ 
nuptial contract not conveying prop¬ 
erty interest, but merely releasing 
respective claims to property, is not 
controlling on question of effective 
date.—Ray v. Ray’s Ex’x, 60 S.W. 2d 
935, 249 Ky. 347. 

23. Ark.—Burnes v. Burnes, 157 S. 
W.2d 24, 203 Ark. 334. 

30 C.J. p 629 note 86. 

24. X.C.—Smith v. Castrix, 27 N.C. 
518. 

25. Iowa.—Finn v. Grant, 278 N.W. 
225, 224 Iowa 527. 

26. Mo.—Broyles v. Magee, App., 71 
S.W.2d 149. 

27. Iowa.—In re Uker, 134 N.W. 
1061, 154 Iowa 428. 

28. Mo.—^Wood & Huston Bank v. 
Read, 33 S.W. 176, 131 Mo. 553. 

29. Mich.—Koch v. Koch, 85 N.W. 
455, 126 Mich. 187. 

30 C.J. p 629 note 76. 
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30. Ill.—Otis V. Spencer, 102 Ill. 622, 
40 Am.R. 617. 

N.J.—Moore v. Smith, 5 N.J.Eq. 649, 
affirming 4 N.J.Eq. 485. 

31- Iowa.—In re Uker, 134 N.W. 
1061, 154 Iowa 428. 

32. Ill.—Dunlop V. Lamb, 55 N.E. 
354, IS'2 Ill. 319. 

33. N.J.—Smith v. Moore. 4 N.J.Eq. 
485, affirmed 5 N.J.Eq. 649. 

30 CJ. p 629 note SO. 

34. N.Y.—New York M. E. Church 
V. Jaques, 1 Johns.Ch. 65. 

35. Ill.—Seuss V. Schukat, 192 N.E. 
668, 358 Ill. 27, 95 A.L.R. 1461. 

30 C.J. p 629 note 90. 

36w U.S.—Pierce v. Turner, D.C., 5 
Cranch 154, 3 L.Ed. 64, affirming 
19 F.Cas.No.11,149, 1 Cranch C.C. 
462. 

30 C.J. p 630 note 91. 

37. Ala.—Smoot v. Fitzhugh, 9 Port. 
72. 

38. Ill.—Seuss V. Schukat, 192 N.E. 
668, 358 Ill. 27, 95 A.L.R. 1461. 
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A statute may specifically require all deeds of . 
marriage settlement to be placed on record, includ¬ 
ing existing as well as subsequent settlements . 
and, where an applicable statute requires registra¬ 
tion of a marriage contract or settlement, an un¬ 
recorded marriage settlement is ineffectual as to 
creditors and bona fide purchasers without notice,^, 
provided they were prejudiced by the failure to reg¬ 
ister the settlement.^! .An unrecorded marriage set¬ 
tlement is not invalid as against a husband’s credi- 
tors when the husband was not the grantor.^2 Ir¬ 
respective of statutory requirements as to registra¬ 
tion, an unrecorded settlement is valid as between 
the parties or those claiming under them,^^ unless 
the statute expressly requires registration in order 
to give the settlement any validity at all.'^^ Also, 
notwithstanding statutes require registration, an un¬ 
recorded deed of settlement will be valid as against 
creditors, purchasers, or any persons with actual no¬ 
tice*® or constructive notice other than notice by 
registration.*® To prove that a creditor or subse¬ 
quent purchaser had actual notice, a preponderance 
of evidence is required,*'^ and the burden of proof 
is on the beneficiary of the settlement.*® 

Instruments to which recording statutes inapplica¬ 
ble. Contracts between a man and woman before 
their marriage, not properly of the nature of mar¬ 
riage settlements, are not included in the registra¬ 
tion requirements.*® The test as to whether or not 
a contract between man and woman before marriage 
is to be considered as a marriage settlement within 
the meaning of recording acts has been said to lie 
in the nature of the consideration, a contract in con¬ 
sideration of marriage being within the statute and 


one not in consideration of marriage being without 
the statute;®* but this test is not universally ap¬ 
plied, and whether or not a contract is within the 
recording acts will depend on whether the contract 
is of such a nature as to come within the registra¬ 
tion law of the particular jurisdiction.®! A statute 
requiring marriage settlements to be recorded does 
not extend to a provision made for a woman, sub¬ 
sequently married, by the will of a third person.®® 

On whom duty imposed. Where the husband is 
the trustee for the wife, it is his duty to have the 
antenuptial settlement recorded, and he cannot take 
advantage of his own neglect;®® but, where a mar¬ 
riage settlement reserves to the prospective wife 
full and complete control over the property con¬ 
veyed to the same extent as though she were a feme 
sole, her subsequent coverture does not relieve her 
from the duty of recording the settlement in compli¬ 
ance with the statute.®* 

Matters preliminary to registration. The registra¬ 
tion of a marriage settlement without having first 
complied with preliminary statutory requirements as 
to registration is invalid.®® 

Time and place of registration. Registration laws 
must be strictly followed both as to the place®® and 
time®! of registration, but an antenuptial settlement, 
although not recorded until after marriage, is valid 
if registration took place within the time limit al¬ 
lowed by statute.®® 

The registration law of the state where the con¬ 
tract is made must be followed in order to make the 
settlement valid in a state to which the parties sub¬ 
sequently remove.®* The necessity of recording a 


39. Ga.—Bazemore v. Davis, 55 Ga. 
504. 

30 C.J. p 630 note 1. 

40. Ark.—Burnes v. Burnes, 157 S. 
W.2d 24, 203 Ark. 334. 

N.T.—In re Lockwood’s Estate, 276 
N.Y.S. 768, 154 Misc. 233. 

30 C.J. p 630 note 94. 

41. Ga.—Cunningham v. Schley, 41 
Ga. 426. 

42. S.C.—McCartney v. Ferguson, 11 
S.C.Eq. 180. 

30 C.J. p 630 note 2. | 

43. Ark,—Burnes v. Burnes, 157 S. 
TV.2d 24, 203 Ark. 334—Davis v. Da¬ 
vis, 116 S.W.2d 607, 196 Ark. 57—- 
Sims V. Roberts, 68 S.W.2d 1001, 
1S8 Ark. 1030. 

Mo.—Broyles v. Magee, App., 71 S. 
W.2d 149. 

N.T.—In re Lockwood's Estate, '276 
N.Y.S. 768, 154 Misc. 233. 

S.C.—Moyle v. Campbell, 119 S.E- 
186, 126 S.C. 180. 

30 C.J. p 630 note d7« 


44. Mass.—Ingham v. White, 4 Al¬ 
len 412. 

30 C.J. p 630 note 98. 

45. Ark.—Sims v. Roberts, 68 S.W. 
2d 1001, 188 Ark. 1030. 

S.C.—Moyle v. Campbell, 119 S.E. 

186, 126 S.C. 180. 

30 C.J. p 630 note 5. 

46. Ga.—Cummins v. Boston, 25 Ga. 
•277. 

47. Mo.—^Lemay v. Poupenez, 35 Mo. 
71. 

48 . S.C.—Moyle v. Campbell, 119 S. 
E. 186, 126 S.C. 180. 

30 C.J. p 630 note 8. 

49. Mass.— Collins v. Collins, 98 N. 
E. 588, 212 Mass. 131. 

30 C.J. p 631 note 16. 

50. S.C.—U. S, Bank v. Brown, 11 S. 
C.Eq. '558, 30 Am.D. 380. 

51. instraments held within record¬ 
ing acts 

Mich.—Aultman v. Pettys, 26 N.W. 

680, 59 Mich. 482. 

30 C.J. p 631 note 18 [a]. 
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Znstnunents held not within record¬ 
ing acts 

Mo.—Broyles v. Magee, App., 71 S. 
W.2d 149. 

30 C.J. p 631 note 18 [b]. 

52. S.C.—Franklin v. Creyon, 5 S.C. 
Eq. 243. 

53. S.C.—Baskins v. Giles, 14 S.C. 
Eq. 315. 

54. Ga.—Boston v. Cummins, 16 Ga. 
102, 60 Am.D. 717. 

55. Mo.—Lemay v. Poupenez, 35 Mo. 
71. 

30 C.J. p 630 note 96. 

56. S.C.—Moyle v. Campbell, 119 S. 
E. 186, 126 S.C. 180. 

30 CJ. p 630 note 9. 

57. Ga.—Boston v. Cummins, 16 Ga. 
102, 60 Am.D. 717. 

30 C.J. p 630 note 9. 

58. Va.—Scott V. Gibbon, 5 Munf. 
86, 19 Va. 86. 

30 C.J. p 630 note 10. 

59. Ky.—Strode v. Churchill, 2 L-ltt. 
75. . 
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settlement, which has been recorded in the state 
where made, in another state to which the parties 
subsequently remove has been both asserted^® and 
denied.®^ 

Subsequent reg'istration in another count}", in the 
same state, to which the parties have removed has 
been held not necessary.®^ Under a statute requir¬ 
ing marriage contracts to be recorded in the county 
of the residence of the husband within three months 
after execution, a contract reciting that the resi¬ 
dence of the husband was in one county m 2 Ly prop¬ 
erly be recorded in a different county where the 
marriage was consummated one month after the ex¬ 
ecution of the contract and from the date of the 
marriage the husband resided in the latter county.®^ 

§ 88. - Consideration 

a. In general 

b. Marriage 

a. liL General 

An antenuptial settlement requires a consideration, 
but in most cases a settlement will be deemed to be sup¬ 
ported by a sufficient consideration. 

An antenuptial agreement is valid where it is 
based on a sufficient consideration®^ and fulfills the 


other requisites, see supra § 80. While marriage is 
a sufficient consideration, see infra subdivision b of 
this section, any other valuable consideration may 
support an antenuptial settlement,®® and, a fortiori, 
marriage and another valuable consideration are to¬ 
gether sufficient.®® Where the parties have them¬ 
selves fixed the consideration, it will ordinarily be 
deemed sufficient by the courts,®*^ in the absence of 
fraud®® or mistake.®^ However, inadequacy*^® or 
failure'll of consideration may vitiate the transac¬ 
tion. Since a husband is legally obligated to sup¬ 
port his wife, see supra § 15, the furnishing of sup¬ 
port and maintenance by the husband is not suffi¬ 
cient consideration to support a marriage settle¬ 
ment,'^^ and, where a certain sum is given as con¬ 
sideration for the release by a wife of her marital 
claims against the husband, such release exhausts 
the consideration, and, therefore, a further release 
of claims against the husband’s estate which she 
might have as widow, purporting to be made for 
the same consideration, is invalid because it is with¬ 
out consideration."^® 

Although the amount named in an antenuptial 
contract as consideration for the wife’s release of 
all marital rights in the husband’s property is, by the 
terms of the contract, payable from his estate, no 


60. Tex.—McDuffie v. Green way, 24 ^ 
Tex. 625. 

61. N'.C.—Hicks V. Skinner, 71 N.C. 
539, 17 Am.R. 16. 

62. Ga,—Clark v. Way, 33 Ga. 149. 

63. Ga.—^Hayden v. Mitchell, 30 S.E. 
287, 103 Ga. 431. 

64. Mich.—Richard v. Detroit Trust 
Co., 257 N.W. 725, 269 Mich. 411. 

65. Neb.—Rieger v. Schaible, 116 N. 
W. 953, 81 Neb. 58, 17 L.R.A.,N.S., 
866, motion overruled 81 Neb. 33, 
115 N.W. 560, 17 L.R.A.,N.S., 866, 
16 Ann.Cas. 700. 

30 C.J. p 634 note 60. 

66. Colo.—In re Griffee’s Estate, 117 
P.2d 823. 108 Colo. 366. 

Ill.—Seuss V. Schukat, 192 N.E. 668, 
358 Ill. 27, 95 AL.R. 1461. 

Neb.—Neneman v. Rickley, 194 N.W. 
447, 110 Neb. 446. 

67. Ill.—Morris v. Masters, 182 N.E. 
406. 349 Ill. 455. 

30 C.J. p 634 note 61. 

Considerations held sufficient 

(1) The mutuality of the stipula¬ 
tions in an antenuptial contract 
whereby a prospective husband and 
wife mutually release rights in each 
other's property. 

Me.—Smith v. Farrington, 29 A2d 
163. 

Neb.—Wulf V. Wulf, 261 N.W. 159, 
129 Neb. 158. 

30 C.J. p 634 note 67. 

(2) Mutual promises of parties to 


agreement whereby wife was to re¬ 
ceive specified amount from hus¬ 
band’s estate in place and stead of 
all rights she might otherwise have 
as widow.—In re Shapiro's Will, 276 
N.T.S. '560, 15'4 Misc. 55. 

(3) A forbearance to sue.—Riley 
V. Riley, 25 Conn. 154. 

(4) The forfeiture by a soldier's 
widow of her pension on a second 
marriage.—Peck v. Vandemark, 1 N. 
E. 41, 99 N.Y. 29, affirming 33 Hun 
214. 

(5) The relinquishment by an in¬ 
tended W'ife of her statutory rights 
in her husband's estate in the event 
of his death is sufficient considera¬ 
tion to support a contract by the 
husband to transfer to her certain 
property.—Commissioner of Internal 
Revenue v. Bristol, C.C.A., 121 F.2d 
129. 

(6) An agreement by an intended 
husband to build a dwelling house is 
a sufficient consideration for an 
agreement by the mother of the in¬ 
tended wife to convey to the latter a 
building lot.—Bell v. Sappington, 36 
S.E. 780, 111 Ga. 391. 

(7) The investment of her prop¬ 
erty and separate estate in the com¬ 
mon property of the parties by the 
prospective wife and mother is suffi¬ 
cient consideration to support a 
promise on the part of the husband 
to leave his property to issue of the 
marriage.—Matter of Schmoll, 181 N. 
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Y.S. 542, 191 App.Div. 435, affirmed 
230 N.Y. 559, 130 N.E. 893. 

68. Ind.—McNutt v. McNutt, 19 N. 
E. 115, 116 Ind. 545, 2 L.R.A 372. 

Minn.—Welsh v. Welsh, 184 N.W. 38, 
150 Minn. 23. 

69. Ind.—McNutt v. McNutt, 19 N. 
E. 115, 116 Ind. 545, 2 L.R.A 372. 

70. Me.—Denison v. Dawes, 117 A 
314, 121 Me. 40'2. 

30 C.J. p 635 note 76. 

Necessity of adequate consideration 
for antenuptial settlement barring 
dower see Dower § 55. 
Consideration held adequate 
Pa.—In re McCready's Estate, 176 A. 
554, 316 Pa. 246—In re Clark’s Es¬ 
tate, 154 A. 919, 303 Pa. 538. 

Wis.—In re Koeffier's Will, 260 N.W. 
638, 218 Wis. 560, 99 AL.R. 944, 
rehearing denied 261 N.W. 711, 218 
Wis. 560, 99 A.L.R. 949. 

71. Ark.—Oliphant v. Oliphant, 7 S. 
W.2d 783, 177 Ark. 613. 

30 C.J. p 635 note 77. 

Where consideration fails as to one 
party, the other party is not bound 
by the agreement.—Butman v. Port¬ 
er, 100 Mass. 337—30 C^J. p 635 note 
80. 

72. Wis.—Rowell v. Barber, 125 N. 
W. 937, 142 Wis. 304, 27 L.R.A.,N. 
S., 1140. 

73. Vt.—Sawyer v. Churchill, 59 A 
1014, 77 Vt. 273, 107 Am.S.R. 762 

30 'C.J. p 6.34 note 74.. 
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husband and wife 


u,, prevents him from discharging the obligation 

H^ine his lifetime.T4 

Estoppel. The husband is estopped to claim that 
r*emiptial contract was void as to the wife for 
Lt of consideration where she relied on the va- 
dSv of the contract and he did not raise the ques- 
Sn until after her death.^^ 

b IMarriage 

is a valuable cons,de^ not%n.y as be- 

nuptial L l ^ also for the benefit of the issue of 

r'ma^Hage'; Ordinarily, coilateral relatives are ex- 
cwded from the consideration of marriage. 

Marriage is a sufficient consideration for an ante- 
‘ . 1 contractit being regarded not only as a 
v£le consideration,77 but also as a consideration 
onhe highest value.78 Also, an agreement or prom- 
"f mLriage is a sufficient consideration to sup- 
port°an antenuptial contract ;79 and this h^ been 
Lid to be true, even though the agreement to mar- 
«.«.d m.o prior to tho making of Jho an- 
OTtial contract" but there is authority holding 
or stating that a mere promise after the engage 
ment to settle a certain sum of money on the in¬ 


tended wife constitutes no inducement to he m 
riage, and is not binding as an antenuptial con_ 
tract.si The fact that the proposed marriage d 
not actually take place will not necessarily avmd the 
settlement as against the woman, where s e was 
responsible for the failure to consummate the mar- 

riage.^- 

A.n immediate marriage by a party obligated to 
marry at an indefinite future date is a sufficient con¬ 
sideration to support an assignment to such party > 
wav of antenuptial contract,S3 as is also a inarnag 
performed after the statute of limitations has run 
against the agreement to marn,'.S4 

Invalid marriage. It has been held that an inval¬ 
id marriage is not good consideration for an ant- 
nuptial contract,** and that, ^^diere part es in¬ 
fract to marry and go through the form of a ma 
riage ceremony, but it appears that they are legal . 
incapable of marrying, the consideration for the 
mardage settlement fails.** However, it has also 
been held that an invalid marriage is sufficient con¬ 
sideration to support an antenuptial contract in fa¬ 
vor of parties ignorant of its invalidity and acting 

in good 


74. Mo.— Hall v. Hall, 145 S.W.2d 
752, 346 Mo. 1217. 

75. Mo.—Davis v. Cook, 85 S.W.2d 
17 , 337 Mo. 33. 

7e. Ala.—McDonald v. McDonald, 
110 So. 291, 215 Ala. 179. 
.Vrk-Brawley v. Rogers, 67 S.W -d 
176 177. 188 Ark. 655, citing Cot- 
pus Juris— Oliphant v. Oliphant, 7 
SW2d 783, 177 Ark. 613. 

Ill.-Guhl V. Guhl, 33 N.E.2d 185, 376 
Ill. 100— Megginson v. Meggmson, 

10 NE.2d 815, 367 Ill. 168 Geiger 
V. Merle. 196 N.E. 497. 360 HI. 497 
certiorari denied 56 S.Ct. 154, - 
US 630, 80 L.Ed. 448 —Seuss v. 
Schukat, 192 N.E. 668, 358 HI. 27. 
95 A.L.R. 1461—Morris v. Masters, 
182 N.E. 406, 349 HI. 455. 

Iowa.—Benson v. Burgess, 243 N.W. 
188, 214 Iowa 1220—Kalsem v, Fro- 
land 222 N.W. 3. 207 Iowa 994. 
Mich.—Richard v. Detroit Trust Co., 
257 N.W. 725. 269 Mich. 411. 

X.T.—In re McGlone’s Will, 17 N.T.S. 

" 2d 316, 258 App.Div. 596, reversing 
13 N.Y.S.2d 76, 171 Misc. 612, and 
reversed on other grounds 32 N.E. 
2d 539. 284 N.T. 527, affirmed Irv¬ 
ing Trust Co. V. Day, 62 S.Ct. 398, 
314 U.S. 556, 86 L.Ed. 452, 137 A.Ij. 
R. 1093. 

30 C.J. p 631 note 28. 

Release of curtesy by antenuptial 
contract made in consideration of 
marriage see Curtesy § 12 c. 

Lack of recital in contract 
Antenuptial agreement for mar¬ 
riage of parties and for husband s 

41C. J.S.-36 


payment of money to wife tl^roush 
LLutors after death is not reamred 
to contain recital that promise to pay 
is in consideration of marria^. 
Broyles v. Magee, Mo.App., 71 S.W.- 
149. 

Effect of previous cohabitation 

Marriage is a sufficient = 0 '?s‘dera- 
tlon to support an antenuptial con¬ 
tract, even though the parties have 
previously cohabited and ““ 

dren.-Herring v. Wickham, 29 Gratt. 
628, 70 Ya. 628, 26 Am.R. «5- 
Coutts V. Greenhow, 2 Munf. 363, 16 
Va. 363, 5 Am.D. 472. 

77. Ala.— McDonald v. McDonald, 
no So. 291, 215 -4.1a. 179. 

Mo.— Broyles v. Magee, App., 71 S.W. 

Tenm— Remke v. Remke, 11 Tenn. 
App. 301. 

30 C.J. P 632 note 29. 

78 Ill— Seuss V. Schukat, 192 N.E. 
’®668. 358 Ill. 27. 95 

^Taristlir fowf^\^22^ofLumg 

Corpus Juris. 

30 C.J. P 632 note 29. 

Highest consideration known *«> law 
Iowa.—In re Onstot’s Estate, 277 N. 
■VV. 563, 224 Iowa 520 —In 
herd’s Estate, 261 N.W. 35, —0 
Iowa 12. 


Settles, 114 S.W. 


79 . Ky.—Settles v. 

303, 130 Ky. 797. 

30 C.J. P 632 note 30. 

intended marriage alone is suffi¬ 
cient consideration to uphold an an¬ 
tenuptial agreement.-Hardesty v. 
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Hardesty’s Ex’r, 34 S.W.2d 442. 236 
Ky. 809. 

Agreement to marry not shown 

Even though a written agreement 
between the parties supports an in¬ 
ference that marriage between them 
was intended, such an inference does 
not show an agreement to marry m 
consideration of the promises con¬ 
tained in a contract which the sur¬ 
vivor claimed gave him all the prop¬ 
erty—Evans V. Neumann, 278 F. 
1013, 51 App.D.C. 300. 

80. Minn.— Appleby v. Appleby, 111 
NW 305, 100 Minn. 408, 117 Am. 
S.R. 709, 10 L.R.A.,N.S., 590, 10 
Aiin.Cas. 563. 

30 C.J. P 632 note 31. 

81. Ark.—Masterson v. Masterson, 
139 S.W.2d 30, 200 Ark. 193—Cham¬ 
bers V. Sallie, 29 Ark. 40/. 

82. Cal.—Conner v. Stanley, 3 
668 , 65 Cal. 183. 

83. Mass.—Huntress v. Hanley, 

N.E. 946, 195 Mass. 236. 

Ind.— McNutt V. McNutt, 19 N. 
E. 115, 116 Ind. 545, 2 L.R.A. 372. 

30 C.J. P 633 note 34. 

85. N.Y.—Hosmer v. Tiffany, 100 N. 
Y.S. 797, 115 App.Div. 303. 

86. N.Y.—Hosmer v. Tiffany, supra. 

87. Mass.— Ogden v. McHugh, 45 N. 
E. 731, 167 Mass. 276, 57 Am.S.R. 
456. 

30 C.J. P 633 note 39. 

Absence of showing of intent to vio¬ 
late law , , 

Where testator and his widow had 


P. 
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§ 88 

For or against whojn consideration operative. In 
addition to its operation as between the prospec¬ 
tive spouses as parties to the antenuptial settlement, 
the benefit of marriage as a consideration extends 
to the issue of the marriage,and those claiming 
under such persons.^^ Collateral relatives and mere 
volunteers are ordinarily excluded from the mar¬ 
riage consideration,and a limitation in favor of 
collaterals has been held invalid for want of con¬ 
sideration as against the rights of creditors but, 
where the settlement shows a specific intent to pro¬ 
vide for collaterals, it has been held that they may 
properl}’’ be considered within the marriage consid¬ 
eration, ^ 2 and in such a case children by a former 
marriage have been held within the marriage con¬ 
sideration.®^ 

In the absence of fraud, the consideration of mar¬ 
riage will support an antenuptial settlement as 
against the rights of third parties.®^ 

A personal representative may be within the con- 
sideration.®® 

§ 89. Postnuptial Settlements 

Postnuptial settlements fixing property rights between 


41 C.J.S. 

the spouses, if unaffected by fraud or overreaching, or- 
dinarily will be upheld, particularly in equity or under 
statutes removing the common-law disabilities of cover, 
ture. The settlement may be express or implied, but 
the intent of the parties must be clear. 

Under the rule at common law that a married wo¬ 
man could not enter into contracts with her husband 
during coverture, see infra § 119 b, she could not 
make a valid contract of postnuptial settlement.96 
Under modern doctrines, however, particularly 
where by statute the disabilities of married women 
have been removed, postnuptial settlements fixing 
property rights between husband and wife which 
are equitable in their provisions and not obtained 
by fraud or overreaching will be upheld,®*^ partic¬ 
ularly in equity,®® if not against public policy, as 
discussed in Contracts §§ 233, 235. Ordinarily the 
relations between the parties to a postnuptial set¬ 
tlement are confidential,®® and agreements of this 
kind, although favored,^ are closely scrutinized, par¬ 
ticularly if there is any evidence of unfairness,- 
and may be avoided by a party thereto who has 
been the victim of any designed and material fraud 
or concealment.® The mere fact that a wife con¬ 
cealed her previous associations with another man, 


entered into a prenuptial contract 
within a few days after she obtained 
a divorce in Kansas, and thereafter 
they went to Oklahoma and were 
married before the time that a mar¬ 
riage in Kansas would have been 
valid, and then returned to Kansas 
and lived together as man and wife 
for several years, so that there was 
a common law marriage in event that 
Oklahoma marriage was invalid, pre¬ 
nuptial contract was valid and bind¬ 
ing on both, in absence of showing 
in contract that they intended to 
evade Kansas law, since it would be 
presumed that they intended to obey 
the law when the contract was made. 
—Knollenberg v. Meyer, 100 P.2d 746, 
151 Kan. 768. 

83. N.T.—Borland v. Welch, 56 N. 

E. 556, 162 N.T. 104. 

30 C.J. p 633 note 42. 

Illegitimate children legitimized by 
snbseiiiient intermarriage 
Va.—Herring v. Wickham, 29 Gratt. 
628. 70 Va. 628, 26 Am R. 405— 
Coutts V. Greenhow, 2 Munf. 363, 
16 Va. 363, 5 Am.D. 472. 

89. Ga.—Hobgood v. Martin, 31 Ga. 
62. 

Md,—Michael v. Morey, 26 Md. 239, 
90 Am.D. 106. 

90. Va.—Goodloe v. Woods, 80 S.B. 
108, 115 Va. 540. 

30 C.J. p 633 note 46. 

91. Va.—Bumgardner v. Harris, 23 
S.E. 229. 92 Va. 188—Triplett v. 
Romine, 33 Gratt. 651, 74 Va. 651. 

92. U.S.—Neves v. Scott, Ga., 9 


How. 196, 13 L.Ed. 102, on rehear¬ 
ing 13 How. 268. 14 L.Ed. 140. 

30 C.J. p 633 note 51. 

93. N.H.—Cole V. American Baptist 
Home Mission Soc., 14 A. 73, 64 N. 
H. 445. 

30 C.J. p 633 note 52. 

94. Me.—Gibson v. Bennett, 9 A. 727, 
79 Me. 302. 

30 C.J, p 634 note 58. 

95. N.T.—Phalen v. U. S. Trust Co., 
78 N.E. 943, 186 N.T. 178, 7 L.R.A., 
N.S., 734, 9 Ann.Cas. 595. 

30 C.J. p 634 note 56. 

96. N.C.—Dunlap v. Hill, 59 S.E. 112, 
145 N.C. 312. 

30 C.J. p 635 note 84. 

Intervention of trustee see infra § 
90. 

A postnuptial settlement made by 
a stranger on the wife was good un¬ 
less expressly dissented from by her 
husband.—Picquet v. Swan, C.C. 
Mass., 19 P,Cas.No. 11,133, 4 Mason 
443. 

97. Fla.—North v. Ringling, 7 So. 2d 
476, 149 Fla. 739, 752. 

Ill.—Kirchner v. Morrison, 150 N.E. 
690, 320 Ill. 236. 

Kan.—In re Cantrell’s Estate, 119 P. 
2d 483, 154 Kan. 545—Porter v. Ax- 
line, 114 P.2d 849, 154 Kan. 87— 
Keller v. Keller, 247 P. 433, 121 
Kan. 520, 49 A.L.R. 113. 

Pa.—In re Slagle’s Estate, 144 A. 
426, 294 Pa. 442—^In re Haendler’s 
Estate, 81 Pa. Super. 168. 

30 C.J. p 635 note 85. 

Postnuptial agreements in connection ^ 
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with divorce proceedings Di¬ 
vorce § 301. 

98. Neb.—Jorgensen v. Crandell, 277 
N.W. 785, 134 Neb. 33. 

W.Va.—Chambers v. Pierce, 120 S.E. 

912, 94 W.Va. 766. 

30 C.J. p 635 note 91. 

Enforcement of marriage settlements 
see infra § 117. 

99. Cal.—In re Cover's Estate, 204 
P. 583, 188 Cal. 133. 

30 C.J. p 660 note 18. 

1. Pa.—Miller v. Miller, 131 A 236. 
284 Pa, 414. 

Marriage settlements generally as fa¬ 
vored see supra § 76. 

2. Mo.—Jones v. McGonigle, 37 S.W. 
2d 892, 327 Mo. 457, 74 A.L R. 550 

N.D.—Charlson v. Charlson, 197 N.W. 
778, 50 N.D. 677. 

Pa.—In re Slagle’s Estate, 144 A 426, 
294 Pa. 442. 

30 C.J. p 660 note 20. 

3. N.D.—Charlson v. Charlson, 197 
N.W. 778, 50 N.D. 677. 

30 C.J. p 660 note 23. p. 661 note 25. 
Effect of disproportionate provision 
for wife see infra § 97. 

Abuse of confidential' relation not 
sho'wn 

Such a contract has been upheld as 
against the wife’s claim that the hus¬ 
band abused the confidential relation 
existing between them, where at the 
time of the making of the contract 
the parties were separated and the 
wife had an attorney to protect her 
interests, and also had a qualified 
business adviser who testified as to 
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nr amounting to actual immorality, is not sufficient 
” constitute fraud avoiding a postnuptial contract 
Ude in contemplation of separation.* 

“ To constitute a postnuptial settlement the act ere 
r-no- it must be clear and unequivocal. A post 
* til settlement may be presumed from deposit 
lev nTwife’s name in a savings bank;6 but 
rpreiu-Ption may be rebutted by facts showing 
ire was no intent to create a settlement =7 and the 
isumption has been held not to arise frorn de. 
nosit of a checking account m the wife s name. 
Sere real estate is purchased with the joint means 
f husband and wife, and placed in the wife s name 
implies a settlement by the husband on the wife.9 
The surrender of a deed by the husband to his gran- 
rors for the purpose of their conveying the prop¬ 
erty to the wife will amount to a settlement on 
the wife, the conveyance being made and the fomer 
deed destroyed.!® Where a husband established his 
wife in business, and conveyed lands to her with an 
indefinite agreement that the whole was to be en- 
ioved jointly, the transaction was held to be a post¬ 
nuptial settlement rather than an implied trust. 
Where a husband, in prospect of death, executed 
deeds to his wife of all his real estate, and died 
shortly thereafter, it was held that the deeds could 
not be sustained as a postnuptial settlement. 


§ 90 . 


_Form and Execution 

a. In general 

b. Registration or recording 

a. In G-eneral 

The form and execution of a postnuptial settlement 
must comply with any special statutory 
applicable thereto. A writing may be required, 


though this has been held unnecessary where personalty 
only is involved. 

In addition to the usual requirements as to con¬ 
tracts or conveyances, as the case may be, the orm 
and execution of a postnuptial settlement agreement 
must comply with any statutory provisions that may 
govern postnuptial agreements in the jurisdiction 
where the contract is made.!® The agreement maj 
be invalid if not in writing;!* but a written con¬ 
tract has been held unnecessary to effectuate a post 
nuptial agreement whereby each spouse releases all 
interest in the personal estate of the other.!® 

Intervention of trustee. Although at common law 
a husband and wife cannot contract with each other 
as discussed infra § 119 b, or convey directly to each 
other the legal title to land, as discussed infra §§ 
132, 140, yet equity will sustain a postnuptial set- 
tlernent "made without the intervention of a third 
person as trustee, if otherwise valid.!® The instru¬ 
ment, however, must be in such a form as to place 
the property within the wife’s power and under her 
control.!! Under statutes giving a married woman 
entire freedom to contract, considered infra § 178, 
the intervention of a trustee is not essential to the 
validity of a postnuptial contract.!® There is no 
question but that a husband has the power to^ make 
a settlement of property or funds on his wife b) 
a trust agreement.!® 

h. Eegistration or Recording 

Failure to record a postnuptial settlement may render 
it invalid as against creditors or purchasers vvithout no¬ 
tice; but such failure does not invalidate the instrument 
as between the parties. 

While statutes may require the recording of post¬ 
nuptial agreements in order to render them valid as 
against creditors or purchasers without notice ,20 it 


the wife’s knowledge of the terms of 
the contract.—Howe v. Howe, 146 A. 
109, 296 Pa. 458. 

4. Wash.—Krug v. Krug, 142 P. 
1136, SI Wash. 461, opinion adhered 
to lb P. 17, 84 Wash. 696. 

5 . N.T.—Hunt v. Johnson, 44 N.Y. 
27, 4 Am.R. 631. 

30 C.J. p 635 note 94. 

6. Mass.—Spelman v. Aldrich, 126 
Mass. 113. 

30 C.J. p 635 note 96. 

Ownership of savings bank deposits 
in name of another generally see 
Banks and Banking § 993. 

7. Md.—^McCubbin v. Patterson, 16 
Md. 179. 

8. Conn.—Way v. Peek, 47 Conn. 23. 

9. D.C.—^Hinds v. Hinds, 18 D.C. 85. 

10. Ill.—Sanford v. Finkle, 112 Ill. 
146. 

11. Ind.—^Rose v. Rose, 93 Ind. 179. 

12. vt—^Meach v. Meach, 24 Vt. 591. 


Inability of husband at common law 
to convey directly to wife see infra 
§ 132. 

13. Ind.—Randles v. Randles, 63 Ind. 
93 . 

30 C.J, p 636 note 7, p. 642 note 25. 

14. Ky._^Wilson v. Mullins, 119 S.W. 

1180. 

30 C.J. P 636 note 9. 

Agreement to hold property jointly 
Husband’s oral agreement to put 
all his property in joint names of 
spouses neither gave wife title nor 
created debt from husband to wife 
where no conveyances were m fact 
made.-Detrolt & Security Trust Co. 
V. Gitre. 235 N.W. 884, 254 Mich. 66. 
15 Ky.—Jones’ Adm’r v. Jones’ 
Adm’r, 132 S.W.2d 509, 280 Ky. 37— 
Smith’s Adm’r v. Price, 68 S.W. 2d 
422, 252 Ky. 806. 

16. tJ.S.—Jones V. Clifton, Ky., 101 
U.S. 225, 25 Li.Ed. 908. 

30 C.J. P 636 note 13. 
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Intervention of third person or trus¬ 
tee in: 

Contracts between husband and 
w'lfe see infra § 123. 

Conveyances by: 

Husband to wife see infra § 134. 
Wife to husband see infra § 142. 


17. Pa.—Townsend v. Maynard, 45 
Pa. 198. 

18. Kan.—Eberhardt v. Rath, 131 P. 
604, 89 Kan. 329, Ann.Cas.l915A 
268. 

30 C.J. P 636 note 16. 

19 . Ill.—Ehlers v. Bhlers, 259 Ill. 
App. 142. 

20. Ky.—^Wilson v. Mullins, 119 S. 
W. 1180. 

30 C.J. P 636 note 19. 

Withholding of instrument generally 
as affecting rights of creditors see 
Fraudulent Conveyances § 210 b. 
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§ 90 


is generally held that unrecorded settlements are 
valid as between the parties or those claiming under 
them.2i Although the laws of registration must be 
strictly followed both as to place and time of regis¬ 
tration ,22 when duly recorded the settlement is good 
against all persons.-^ Failure to record a postnup¬ 
tial settlement will not affect its validity as against 
third persons with actual notice of the settlement,2^ 
and a settlement recorded after the date of its exe¬ 
cution has been held valid as to creditors whose 
claims arose subsequent to registration,25 or a pur¬ 
chaser who bought after registration.25 The re¬ 
cording of a postnuptial settlement is not construc¬ 
tive notice that its terms apply to property pur¬ 
chased with the proceeds of the property described 
in the settlement.27 

Transactions not properly within the scope of the 
statute are not included within the registration re- 
quirements.2S 

Priority. Where two postnuptial settlements were 
executed by the husband at different times, but the 
latter was recorded first, it was held that the reg¬ 
istration related to the times of executing the deeds, 
and did not alfect the priority.29 

§ gi. - Consideration 

a. In general 

b. Rights of third persons 


a. In General 

An executory postnuptial settlement agreement must 
be supported by a consideration, which must be some- 
thing other than the marriage itself. Mutual relinquish- 
ment of rights in the property of the other is a good 
consideration. An executed postnuptial settlement can- 
not be avoided by a spouse for lack of consideration. 

A mere promise by one spouse to give or convey 
property to the other as a marriage settlement can¬ 
not be enforced without some consideration,30 and 
postnuptial agreements for the transfer of personal 
property or realty between husband and wife cannot 
be based on the consideration of marriage^i as in 
the case of antenuptial settlements, discussed supra 
§ 88. Between the husband and wife no considera¬ 
tion is necessary to support an executed postnuptial 
settlement,32 and as between them and their heirs 
and representatives equity will sustain gifts and vol¬ 
untary conveyances, if reasonable, and if made free¬ 
ly and fairly, and without prejudice to third per¬ 
sons,*33 but the gift or voluntary transaction must 
be completed, since a mere intention to make such 
a postnuptial settlement is not sufficient.34 Mere 
words of present gift have been held insufficient to 
effectuate a postnuptial settlement.35 

Release of rights in property of spoiise. Some 
consideration3 5 other than marriage^^ necessary 
to support an executory postnuptial settlement by 
which a spouse agrees to release his or her inter¬ 
est in the estate of the other; but mutual promises 


21 . Term.—Templeton v. Twitty, 14 
S.W. 435, S8 Tenn. 595. 

30 C.J. p 636 note 20. 

22. N.C.—Saunders v. Ferrill, 23 N. 
C. 97. 

30 C.J. p 636 note 21. 

23. Ga.—Sims v. Albea, 72 Ga. 751. 

30 C.J. p 636 note 22. 

Secordingr after death 

Fact that postnuptial agreement, 
executed in one state and properly 
acknowledged there as required by 
the statutes of that state, was not 
recorded until after death of parties, 
was held immaterial as respects its 
validity in another state, where real¬ 
ty, which had been individually own¬ 
ed by husband, was located.—Jorgen¬ 
sen V. Crandell, 277 N.W. 785, 134 
Neb. 23. 

24. Miss.—Lea v. Clarksdale Bank & 
Trust Co., 16 So. 431, 72 Miss. 317. 

25. N.C.—^Johnson v. Malcom, 59 N. 
C. 130. 

30 C.J. p 636 note 24. 

26. Ga.—^Adair v. Davis, 71 Ga. 769. 

27. Ga.—Bazemore v. Davis, 55 Ga. 
504. 

22. Iowa.—Butler v. Rickets, 11 
Iowa 107 . 

30 C.J. p 637 note 27. 


29. N.C.—Blount v. Blount, 37 N.C. 
192. 

30. N.T.—Rodgers v. Rodgers, 128 N. 
E. 117, 229 N.T. 255. 

30 C.J. p 637 note 34. 

SelmqiiislixiieiLt of inchoate right 
of dower in husband's realty consti¬ 
tutes a valuable consideration for a 
postnuptial settlement in favor of 
wife.—^Eschner v. Eschner, 131 S.E. 
800, 146 Va. 417. 

Bnty to support as consideration, for 
trust 

The husband’s duty to support his 
wife has been held to afford suffi¬ 
cient consideration for a trust agree¬ 
ment which provided, among other 
things, that the income from the 
trust fund was to be paid to the wife 
during her lifetime.—Ehlers v. Eh- 
lers, 259 Ill.App. 142. 

31. Ind.—Unger v. Mellinger, 77 N. 
B. 814, 816, 37 Ind.App. 639. 

30 C.J. p 637 notes 30, 40 [a]. 

32. U.S.—Jones v. Clifton, Ky., 101 
U.S. 225, 25 L.Ed. 908. 

30 C.J. p 637 note 32. 

33. U.S.—Moore v. Page, Ill., 4 S. 
Ct. 3S8, 111 U.S. 117, 28 L.Ed. 373. 

30 C.J. p 637 note 33. 

34. Conn.—Jennings v. Davis, 31 
Conn. 134. 

30 C.J. p 637 note 35. 
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35. U.S.—In re Pierce, C.C.Wis., 19 
P.Cas.No.11,139, 7 Biss. 426. 

30 C.J. p 637 note 36. 

36. Mo.—Egger v. Egger, 123 S.W 
928, 225 Mo. 116, 135 Am.S.R. 566. 

30 C.J. p 637 note 40. 

Validity of release of rights in prop¬ 
erty of spouse generally see infra 
§§ 95-98. 

Release of sums due under decree fer 
maintenance 

A release by a husband of all his 
rights in the property of his wife in 
consideration of her releasing him 
from the payment of a sum which 
had accrued under a decree for sepa¬ 
rate maintenance is based on a valid 
consideration to him and is valid and 
binding on him.—^Weinebrod v. Roh- 
denburg, 175 N.E. 379, 343 Ill. 318. 
Transfer of realty to spouses jointly 
The husband’s agreement to trans¬ 
fer certain realty to himself and his 
wife jointly, and the wife’s release of 
her inchoate interest in other realty 
of the husband, are sufficient and 
valid considerations from each of the 
parties to support a postnuptial con¬ 
tract relating to property rights.— 
Wheelock v. Wheelock, 187 N.E. 205, 
97 Ind.App. 501. 

37. Ind.—Unger v. Mellinger, 77 N. 
E. 814, 37 Ind.App. 639. 

30 C.J. p 637 note 39. 
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- iiiisband and wife to release to each other all 
in and control over the other’s property are 

sufficient consideration.38 

R^union and reestablishment of nuintal nghts. 
J^greement between husband and wdfe dividing 
u • fmoertv mav be valid when made for the pur¬ 
pose of reuniting'them and reestablishing the mari¬ 
tal relation.39 

Contract under seal In a jurisdiction in which 
the consideration cannot be shown for the purpose 
of defeating a contract under seal, a P^tnuptial set¬ 
tlement agreement, if under seal, will not be held 
invalid as not supported by a consideration, and 
such an agreement has been held to be executed 
when the agreement was signed, and when it and 
the property covered by it were delivered, as against 
the contention that the rule as to a seal imputing 
consideration applies only to executed contracts. 

b. Eights of Third Persons 


D. --- 

A Dostnuptial settlement unsupported by an adequate 

-•j atinn will not be sustained as against third 
constderanon will a, to such 

ptSZ, the marriage itself does not constitute sufficient 

consideration. ^ ^ 

Where a valuable consideration exists, equity wi 
generally uphold postnuptial settlements apinst all 
persons.^2 If, however, the consideration is unrea¬ 
sonably inadequate, the transaction will not be sus- 
tained,*8 and as against creditors who are preju¬ 
diced thereby a consideration other than the mar¬ 
riage is always necessary-^-^ A marriage settlement 
may be fraudulent as to creditors or bona fide pur¬ 
chasers, although not subject to criticism as between 
the parties and their privies.*® 

Particular considerations furnished by the wife 
which have been held sufficient as against third per¬ 
sons to sustain postnuptial settlements transferrmg 
property to her include money advanced by her be- 


§ 92 

fore marriage, and subsequent thereto 
own estate;*® a note given to her h^'’ ‘ 

her father’s estate and collected by the husband as a 
loan to him by the wife;*^ consent to the abroga¬ 
tion of an antenuptial agreement;** and a relin¬ 
quishment by a wife of an interest in her husbands 
estate, ivhether contingent or certain,*® or ot ner 
own estate,®® or making a charge on it for her hus¬ 
band’s benefit.51 The fact that a husband has used 
money of his wife for various purposes is not a suf¬ 
ficient consideration for a postnuptial settlement un¬ 
der which he transfers property to her, where it 
does not appear that the money was lent to him and 
was to be repaid by him.®® An extinguished ante¬ 
nuptial agreement is not sufficient to support a con¬ 
veyance by the husband to the wife of property re¬ 
ceived by him under a postnuptial contract.®* 

The right which a husband has in his wife’s lands 
by marriage is a sufficient consideration for a post¬ 
nuptial settlement of her estate by which an inter¬ 
est in her property is given to him.®* 


§ 92. Postnuptial Settlements Affecting An¬ 
tenuptial Contracts 

Postnuptial settlements which affect antenuptial con¬ 
tracts are considered In connection with the prior c 
tract, and not as independent transactions. 

Settlements made after marriage, in pursuance of 
antenuptial agreements or marriage articles, are not 
independent transactions but relate to the antenup¬ 
tial contract, and are to be construed as a part of 
it.®5 A mere indorsement made on marriage arti¬ 
cles after marriage cannot, however, 
a part of an antenuptial contract.®® The fact that 
a postnuptial contract or settlement recites an ante¬ 
nuptial agreement and that it is made pursuant 
thereto will not alone render the postnuptial trans¬ 
action binding against the creditors of the husband, 
particularly where there is no distinct legal proof 


38. Ky.—Smith's Adm’r v. Price, 68 
S.\V.2d 422, 252 Ky. 806. 

Mo.—Hall V. Greenwell, 85 S.W.2d 
150, 231 Mo.App. 1093. 

Neb.—Jorgensen v. Crandell, 277 N. 
W. 785, 790, 134 Neb. 33, citing 
Corpns Juris. 

30 C.J. p 637 note 41. 

39. Okl.—Howell V. Howell, 141 P. 
412, 42 Okl. 286. 

40 . Wis.—In re Cortte’s Estate, 283 
N.W. 336, 230 Wis. 103. 

Necessity of consideration for con¬ 
tracts under seal see Contracts § 
72. 

41. Wis.—In re Cortte’s Estate, su¬ 
pra. 

42. U.S.—Hitz V. National Metropol 


itan Bank, D.C., 4 S.Ct. 613, 111 U. 
S. 722, 28 Li.Ed. 577. 

30 C.J. P 638 note 50. 

43. Va.—^William & Mary College v. 
Powell, 12 Gratt. 372, 53 Va. 372. 

30 C.J. P 638 note 51. 

44. Ind.—Clow v. Brown, 72 N.E 
534, 37 Ind.App. 172. 

30 C.J. P 638 note 48. 

Postnuptial settlement in considera¬ 
tion of marriage as fraudulent con¬ 
veyance see Fraudulent Convey¬ 
ances §§ 156 b, 287 b. 

45. -Iowa.— Wasson v. Millsap, 42 N. 
W. 528, 77 Iowa 762, 

30 C.J. P 661 note 33. 

46. Iowa.— Butler v. Rickets, 11 
Iowa 107. 

47. Md.— Drury v. Brisede. 42 Md 
154. 


48. Ind.—Clow v. Brown. 72 N.E. 
534, 37 Ind.App. 172. 

49 . Va.—DeFarges v. Ryland, 12 S. 
B. 805, 87 Va. 404, 24 Am.S.R. 659. 

50. Va.—DeFarges v. Ryland, supra. 

51 . Va.—DeFarges v. Ryland, supra. 

52. Va.—Beecher v. Wilson, 6 S.E. 
209, 84 Va. 813, 10 Am.S.R. 883. 

53. Ga.—Harper v. Scott, 12 Ga. 125. 
30 C.J. P 638 note 64. 

54. N.J.—Tatem v. Speakman, 27 A. 
636, 50 N.J.Eq. 484, affirming 21 A. 
466, 48 N.J.Eq. 136. 

55. N.D.—Chari son v. Charlson, 197 
N.W. 778, 781, 50 N.D. 677, citing 
Corpus Juris. 

30 C.J. P 638 note 65. 

55 , Va.—Tabb v. Archer, 3 Hen. & 
M. 398, 13 Va. 398, 3 Am.D. 657. 
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of the antenuptial contract.^'^ A fair and reasonable 
settlement after marriage accepted as payment of 
what was due the wife under an antenuptial agree¬ 
ment will estop the wife from thereafter asserting 
rights against her husband’s estate.^^ 

§ 93. - Modification of Antenuptial Con¬ 

tract 

An antenuptial contract may be modified by a post¬ 
nuptial agreement, in which event the rights of the 
parties are governed by the subsequent settlement. 

An antenuptial agreement may, on sufficient con¬ 
sideration, be modified by a postnuptial agreement 
or settlement,provided the subsequent agreement 
is not itself invalid by reason of the wife’s disa¬ 
bilities of coverture.^9 The antenuptial settlement 
is inoperative in so far as it contravenes the pro¬ 
visions of the postnuptial settlement,and the 
rights of the parties are governed by the subsequent 
settlement,®^ the antenuptial settlement being per¬ 
tinent only in clearing up doubts encountered in con¬ 
struction of the subsequent settlement.®® 

§ 94. Subject-Matter of Marriage Settle¬ 
ments 

Marriage settlements may properly provide for modi¬ 
fication of the property rights which ordinarily accrue 
by virtue of the marriage relation, but may not vary the 
personal duties imposed by marriage. As a general rule, 
any kind of property, including contingent interests, may 
be the subject of marriage settlements. 

Persons possessing the requisite legal capacity 
may by antenuptial®^ or postnuptial®® agreement 


substantially vary the property rights which would 
normally accrue to them by virtue of the marriage 
and, within limits, may determine for themselves 
what rights they will have in each other’s property 
during the marriage and after its termination by 
death. Any kind of property, either real or person¬ 
al, may be the subject matter of marriage settle¬ 
ments.®® Except as the rule may be otherwise b\ 
reason of statutory provisions,®7 the parties may 
agree that the marriage shall in no way affect the 
right of each to the sole ownership and control of 
his or her own property.®® Marriage agreements 
providing that after-acquired property shall be set¬ 
tled on either the husband or the wife are valid.®® 
Marriage settlements may not properly include pro¬ 
visions varying the general personal rights, duties, 
and liabilities of the marriage relationship,"® such 
as provisions purporting to relieve the parties of a 
personal duty or obligation imposed by marriage, 
or restricting the places where the parties will live 
after marriage.*^® A settlement which is valid in 
part but invalid in other respects, as where it em¬ 
braces both proper and improper subject matters, 
may be enforced as to the valid provisions.*^® 
Contingent, expectant, or unknown interests, A 
contingent or an expectant interest may be includ¬ 
ed in a marriage settlement.*^^ However, it has been 
held that a mere possibility of acquiring property in 
the future cannot be the subject of a marriage set- 
tlement,^® and that a wife cannot by postnuptial set¬ 
tlement convey all her interest in an estate where 
the amount of such interest is unknown.*^® 


57. N.J.—Satterthwaite v. Emley, 4 
N.J.Eq. 489, 43 Am.D. 618. 

30 C J. p 638 note 67. 

58. Ark.—Comstock v. Comstock, 225 
S.W. 621, 146 Ark. 266. 

59. Iowa.—Fisher v. Koontz, 80 N. 
W. 551, 110 Iowa 498. 

30 C.J. p 639 note 69. 

Agreement to revoke antenuptial con¬ 
tract see infra § 109. 

60. Ohio.—Ross v. Ross, 2 Ohio Dec., 
Reprint, 181, 2 West.L.Month. 17. 

30 C.J. p 639 note 68 [a]. 

61. S.C.—South Carolina Loan & 
Trust Co. V. Lawton, 48 S.E. 282, 
69 S.C. 345, 104 Am.S.R. 802. 

30 C.J. p 639 note 72. 

Bight to accounting 

A spouse cannot have an account¬ 
ing under an antenuptial agreement 
which has been superseded by a post¬ 
nuptial agreement intended to take 
the place of the antenuptial agree¬ 
ment and definitely to fix the rights 
of the parties.—Kolman v. Kolman, 6 
A.2d 532, 335 Pa. 113. 

62. Ga.—Burney v. Arnold, 67 S.E. 
712. 134 Ga. 141. 


63. Ga.—Burney v. Arnold, supra. 

64. Ill.—Geiger v. Merle, 196 N.E. 
497, 360 Ill. 497, certiorari denied 
56 S.Ct. 154, 296 U.S. 630, SO L.Ed. 
448—Seuss v. Schukat, 192 N.E. 
668, 358 Ill. 27, 95 A.L.R. 1461. 

Kan.—Eberhart v. Rath, 131 P. 604, 
89 Kan. 329. 

Mass.—French v. McAnarney, 195 N. 

E. 714, 290 Mass. 544, 98 A.L.R. 544. 
N.D.—Bender v. Bender, 256 N.W. 
222, 64 N.D, 740. 

65. Mass.—French v. McAnarney, 
195 N.E. 714, 290 Mass. 544, 98 
A.L.R. 544, 

66. Pa,—Besterman v. Besterman, 
107 A. 323, 263 Pa. 555. 

30 C.J. p 639 note 78. 

67. Iowa.—Frazer v. Andrews, 112 
N.W. 92, 134 Iowa 611, 11 L.R.A., 
N.S., 593, 13 Ann.Cas. 556. 

30 C.J. p 639 note 79. 

68. Ind.—McNutt v. McNutt, 19 N.E. 
115, 116 Ind. 545, 2 L.R.A. 372. 

30 C.J. p 639 note 80, 

Release of respective property rights 
in general see infra § 95. 

69. U.S.—^Neves v. Scott. Ga., 9 How. 
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196, 13 L.Ed. 102, on rehearing 13 
How. 268, 14 L.Ed. 140. 

30 C.J. p 639 note 85. 

TO. Ill.—^Warner v. Warner, 85 N.E. 

630, 235 Ill. 448. 

30 C.J. p 640 note 90. 

71. Wis.—Ryan v. Dockery, 114 N. 
W. 820, 134 Wis. 431. 126 Am.S.R. 
1025, 15 L.R.A.,N.S., 491. 

30 C.J. p 640 note 92. 

Invalidity of agreements relieving 
husband of duty of support see su¬ 
pra § 15. 

72. Ark.—Marshak v. Marshak, 170 
S.W. 567, 115 Ark. 51, L.R.A.1915E 
161, Ann.Cas.l916E 206. 

30 C.J. p 640 note 91. 

73. Ill.—Ehlers v. Ehlers, 259 Ill. 

App. 142. * 

30 C.J. p 639 note 77. 

74. N.Y.—Johnston v. Spicer, 13 N. 
E. 753, 107 N.Y. 185. 

Pa.—In re Wilson, 2 Pa. 325. 

30 C.J. p 639 note 87. 

75. Ga.—Trammell v. Inman, 42 S.E. 
246, 115 Ga. 874. 

30 C.J. p 639 note 88. 

76. Pa.—Snyder v. Enterline, 1 Pear¬ 
son 81, 82. 
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_Release of Respective Property 

Rights in General 

By a valid marriage settlement, a .'’“f 
„ay effectively relinquish his or her rights in the prop¬ 
erty of the other. 

A. husband and wife, by a valid marriage settle- 
,.Int mav waive or release his or her respective 
property rights in the estate of the other.’'? It has 
been held that the test of the validity of such con¬ 
tracts is whether they were fairly and intelligently 

made.'?® 


§ 96. 


_Release by Wife of Rights in Hus¬ 
band’s Property in General 


& 9 aeneral rule, a woman may by antenuptial or 

Si'S., “r <" “• ■" 

husband. 

In an antenuptial settlement a woman may release 
her rights in her intended husband’s property,’® and 
such an antenuptial settlement will be upheld where 
it is clearly understood by the wife®® and is free 
from fraud or concealment by the husband. An 
antenuptial agreement releasing claims against the 
estate of the intended husband will be most rigidly 
scrutinized,®® and will not be enforced, particularly 
in equity, where the husband has been guilty of 
fraud, misrepresentation, or bad faith, and t e 
provision for the wife is unreasonable, as considered 
infra § 97. An antenuptial agreement to take a cer¬ 
tain share of the husband’s estate by will is impli¬ 
edly made on condition that he shall not unreason¬ 
ably reduce the estate by gifts deliberately made tc 
diminish the value of the wife’s share,®^ and where 


such gifts have been made equity will refuse to en¬ 
force the agreement against the widow.®® The pro¬ 
spective wife may stipulate that in case 
vives her husband she shall receive but a child s 
part of his estate,®® or shall take an equal share 
with the heirs at law.®’ 

While there is authority holding broadly that a 
postnuptial contract of mutual release is null and 
void and will not be enforced against the wife, 
it is generally held that a postnuptial agreement 
making provision for the wife, in lieu of her rights 
in the property of the husband, if properly evidenced 
and reasonable, and freely assented to by her, is 
valid.®® 

The validity of the release by an intended wife 
under an antenuptial agreement, or by a wife under 
a postnuptial agreement, of her distributive share 
in her husband’s estate is considered in Descent and 
Distribution § 58, of her dower rights, in Dower §§ 
55, 56, of her widow’s allowance, in Executors and 
Administrators § 341, and of her homestead rights, 
in Homesteads § 250. 

I - Reasonableness of Provision for 

Wife 

a. In general 

b. Wife’s knowledge of facts 

c. Presumptions and burden of proof 

d. Weight and sufficiency of evidence 

a. In Greneral 

in determining the validity of a marriage settlement 
wherein the wife releases her rights in her husband's 
-state, consideration will be given to the adequacy of 
the provision for her In view of the wealth of the parties, 


-Season for rule 

“She must know precisely what she 
is about to dispose of, and cannot act 
in the dark as to sums and value.” 
—Snyder v. Enterline, supra. 

77 . II].—Van Koten v. Van Koten. 
154 N.E. 146, 323 Ill. 323, 50 A.L R 
347—Kohler v. Kohler. 146 N.E. 
476, 316 T 1. 33. 

Iowa.—Finn v. Grant, 278 N.W. 225, 
224 Iowa 527. 

Neb.—Jorgensen v. Crandell, 277 N. 

W. 785, 134 Neb. 33. 

30 C.J. p 640 note 93. 

Belinquishment of respective rights ' 
as constituting sufficient considera¬ 
tion for postnuptial settlement see 
supra § 91. 

78. Kan.—Porter v. Axline, 114 P.2d 
849, 154 Kan. 87. 

Reasonableness of provision for wife 
see infra § 97. 

79. Iowa.—^Veeder v. Veeder, 192 N. 
W. 409, 195 Iowa 587, 28 A.Li.R. 
191. 

30 C.J. p 640 note 95. 


Acceptance of money under agree¬ 
ment 

Where a widow has accepted a sum 
of money from the estate of her de¬ 
ceased husband pursuant to, and in 
attempted compliance with, an ante¬ 
nuptial contract providing in sub¬ 
stance that she was to receive such 
sum in lieu of every interest she 
would otherwise have had in her hus¬ 
band’s estate growing out of the 
marriage relation, she cannot be 
heard to claim any of the rights 
which she agreed to relinquish for] 
the money, at least where there are 
no minor children.—Smith v. Downs, 
223 IlLApp. 342. 

80. Kan.— In re Cantrell’s Estate, 
119 P.2d 483, 154 Kan. 545. 

30 CJ. P 641 note 96. 

81. Kan.—In re Cantrell’s Estate, 
119 P.2d 483, 154 Kan. 545. 

30 C.J. p 641 note 98. 

82. Neb.—In re Enyart, 160 N.W. 
120, 100 Neb. 337. 

1 30 C.J. p 641 note 3. 
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83. Wis.—Deller v. Deller, 124 N.W. 
278, 280, 141 Wis. 255, 25 L.R.A.,N. 
S., 751. 

30 C.J. p 641 note 99. 

84. Mass.—Eaton v. Eaton, 124 N.E. 
37, 233 Mass. 351, 5 A-L.R. 1426. 

N.Y.—Dickinson v. Seaman, 85 N.E. 
818, 193 N.T. 18, 20 L.R.A.,N.S., 
1154. 

85. Mass.—Eaton v. Eaton, 124 N.E. 
37, 233 Mass. 351, 5 A.L.R. 1426. 

30 C.J. p 641 note 12. 

86. Kan.—Hafer v. Hafer, 13 P. 821, 
36 Kan. 524. 

87. N.C.—Brooks v. Austin, 95 N.C. 
474. 

g 3 _ -^is.—Leach v, Leach, '26 N.W. 
754, 65 Wis. 284. 

89. Kan.—Porter v. Axline, 114 P.2i 
849. 852, 154 Kan. 87, quoting Cor. 
pus Juris, 

30 C.J. p 642 note 19. 
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their ages, and all the other circumstances; and the 
agreement will not be enforced if it is found, in the 
light of all the facts, that such provision is grossly inade¬ 
quate or disproportionate and that she has been over¬ 
reached. 

Marriage settlements or agreements therefor, 
whether antenuptial^^ or postnuptial,®^ wherein the 
wife releases her rights in her husband’s estate, 
should be reasonable in their terms, and the courts, 
particularly courts of equity, will take into consid¬ 
eration the adequacy of the provision for the wife, 
as shown infra this section. Good faith is the car¬ 
dinal principle in contracts and transactions of this 
character,®2 the question in the end being whether, 
in view of all the facts, the wife was overreached.®® 
Gross disproportion or inadequacy with respect to 
the amount given to the wife, or intended wife, may 
invalidate such an agreement,®^ but does not alone 
establish fraud or constitute ground for avoiding 
the contract,®5 especially where the wife has full 


C.J.S. 

knowledge of all the facts and circumstances in¬ 
volved in and surrounding the transaction, as con¬ 
sidered infra subdivision b of this section. Where 
the provision for the wife or prospective wife is 
reasonable and adequate obviously there is no 
ground for avoiding the contract.®® In other words 
the validity of such a contract depends on the pres¬ 
ence of one of two factors: a reasonable provision 
for the wife, or in the absence of such provision, 
a full and fair disclosure to the wife of the hus¬ 
band’s worth.® 7 

To determine the fairness and reasonableness of 
the agreement, all the circumstances of the case 
must be taken into consideration,®® such as the 
wealth of the husband,®® the means of the wife.i 
the ages of the parties® as compared with each oth¬ 
er,® their family ties and connections,^ the circum¬ 
stances leading up to the execution of the contract 
and the marriage,® and any other circumstances ma- 


90. Me.—Rolfe v. Rolfe, 130 A. S77, 
135 Me. 82. 

Minn.—Stanger v. Stanger, 189 N.W. 

402, 152 Minn. 489. 

Mo.—Jones v. McGonigle, 37 S.'W.2d 
892, 894, 327 Mo. 457, 74 A.L.R. 550, 
citing 'Corpus Juris. 

N.D.—Charlson v. Charlson, 197 N.W. 
778, 781, 50 N.D. 677, citing Cor¬ 
pus Juris. 

Pa.—In re Clark’s Estate, 154 A. 919, 
303 Pa. 538. 

30 C.J. p 642 note 27, p 641 note 99. 

91. Mich.—Bechtel v. Barton, 110 N. 
W. 935, 147 Mich. 318. 

30 C.J. p 642 note 28. 

92. Me.—Rolfe v. Rolfe, 130 A. 877, 
125 Me. 82—Denison v. Dawes, 117 
A 314, 121 Me. 402. 

Mo. —Jones v. McGonigle, 37 S.W.2d 
892, 894, 3-27 Mo. 457, 74 A.L.R. 550, 
citing Corpus Juris. 

Neb.—In re Waller’s Estate, 217 N. 

W. 588, 116 Neb. 352. 

N.D.—Charlson v. Charlson, 197 N.W. 
778, 781, 50 N.D. 677, citing Cor¬ 
pus Juris. 

Ohio.—Juhasz v. Juhasz, 16 N.E.2d 
328, 134 Ohio St. 257, 117 A.L.R. 
993. 

Tenn.—Baker v. Baker, 142 S.W.2d 
737, 24 Tenn.App. 220. 

SO C.J. p 642 note 26. 

93. Kan.—In re Cantrell’s Estate, 
119 P.2d 483, 154 Kan. 545. 

94. Me.—Rolfe v. Rolfe. 130 A 877, 
125 Me. 82. 

Pa.—In re Clark’s Estate, 154 A 919, 
303 Pa. 538. 

95. Ky.—^Harlin v. Harlin, 87 S.W. 
2d 937, 261 Ky. 414. 

30 C.J. p 643 note 38. 

“Disproportion of shares, where 
property is to be shared, would and 
should challenge attention, but dis¬ 
proportion is not the sole test espe¬ 
cially where it is shown there is no 


active concealment or fraudulent 
representation by either party, and 
the contract is made freely to carry 
out an understanding previously 
made-*’—In re Cantrell’s Estate, 119 
P.2d 483, 487, 154 Kan. 545. 

96. Ohio.—Juhasz v. Juhasz, 16 N. 
E2d 328, 134 Ohio St. 257, 117 A 
L.R. 993. 

30 C.J. p 643 note 41. 

97. Pa.—In re Groff’s Estate, 19 A. 
2d 107, 341 Pa. 105—In re Flan¬ 
nery’s Estate, 173 A. 303, 315 Pa. 
576. 

98. Kan.—In re Cantrell's Estate, 
119 P.2d 483, 154 Kan. 545. 

Pa.—In re Groff’s Estate, 19 A2d 
107, 341 Pa. 105. 

30 C.J, p 642 note 31. 

Provisions held iueguitable 

(1) One hundred dollars out of es¬ 
tate of seven thousand dollars.—Da¬ 
vis V. Davis, 116 S.W.2d 607, 196 
Ark. 57. 

(2) One thousand dollars out of 
estate of twenty-two thousand dol¬ 
lars.—In re Waller’s Estate, 217 N. 
W, 588, 116 Neb. 352. 

(3) One thousand three hundred 
dollars out of estate of thirty-one 
thousand dollars.—Speckman v. 
Speckman, 15 Ohio App. 283. 

(4) Two thousand dollars out of 
estate of twenty thousand dollars.— 
Stahl v. Stahl, 215 N.W. 131, 115 Neb. 
882. 

(5) Five thousand dollars out of 
estate of sixty-five thousand dollars. 
—In re Maag’s Estate, 228 N.W. 537, 
119 Neb. 237. 

(6) Other provisions see 30 C.J. p 
643 note 37, p 642 note 27 [a] (1). 
Frovisious held uot iueguitahle 

(1) One fifth of husband’s estate.— 
Burns v. Spiker, 202 P. 370, 109 Kan. 


(2) Fifty thousand dollars and 
other benefits out of estate allegedly 
exceeding three hundred fifty thou¬ 
sand dollars.—In re Groff’s Estate. 19 
A2d 107, 341 Pa. 105. 

(3) Other provisions see 30 C.J. p 
643 note 36, p 642 note 28 [a]. 

99. Kan.—In re Cantrell’s Estate, 
119 P.2d 483, 154 Kan. 545. 

Me.—Denison v. Dawes, 117 A 314, 
121 Me. 402. 

30 C.J. p 642 note 32. 

Financial condition at time of agree, 
ment 

It is the financial condition of the 
intended husband at the time of sign¬ 
ing the antenuptial agreement which 
IS to be considered.—Rolfe v. Rolfe, 
130 A 877, 125 Me. 82. 

1. Kan.—In re Cantrell’s Estate, 119 
P.2d 483, 154 Kan. 545. 

30 C.J. p 642 note 33. 

Importance of wife’s prior situation 
Where a provision for the wife is 
wholly disproportionate to the means 
of the husband, the fact that prior to 
marriage the wife occupied a humble 
station in life will not validate the 
antenuptial contract.—^Warner v. 
Warner, 85 N.E. 630, 235 Ill. 448. 

2. Kan.—In re Cantrell’s Estate, 119 
P.2d 483, 154 Kan. 545. 

Ky.—Harlin v. Harlin, 87 S.W.2d 937, 
261 Ky. 414. 

Wis.—Bibelhausen v. Bibelhausen, 
150 N.W. 516, 159 Wis. 365. 

30 C.J. p 643 note 34. 

3. Kan.—In re Cantrell’s Estate, 119 
P.2d 483, 154 Kan. 545. 

4. Kan.—In re Cantrell’s Estate, su¬ 
pra. 

Wis.—Bibelhausen v. Bibelhausen, 
150 N.W. 516, 159 Wis. 365. 

5. Kan.—In re Cantrell’s Estate, 119 
P.2d 483, 154 Kan. 545. 
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■ 1 tn a proper understanding of the matter.® 
The true test as to the adequacy of the provision in 
• nr of the intended wife has been said to be its 
'Efficiency to enable her to live comfortably, after 
;Erdeath of her intended husband, in the same way 
con idering all the circumstances, she had pre- 
:-;urHved,'and the invalidity of the agreement 
!= not'shown by the fact that the amount given the 
uife is less than the law allows, and less than she 
;Ld have received in the absence of the agree- 
ntS It has been held that unreasonable made 
nuacv of a provision for the intended wife, or dis¬ 
proportion of the share she will receive, cannot be 
concluded from the contract alone.® 

Absence of provision for s^ipport after luisband’s 
icaih. Antenuptial contracts which deprive the in¬ 
tended wfe of any prospective interest in ‘^e estate 
oi her intended husband are particularly subjected 
to rigid scrutiny where the relinquishment of her 
riehts was made without any provision tor her sup¬ 
port in case of survival.^® However, under statu¬ 
ary provisions recognizing the right of a wife to 
make an antenuptial contract releasing er in er 
est in her husband’s estate for any pecuniary provi¬ 
sion, it is not necessary that there should be an ade¬ 
quate provision for support of t e wi e a er 
decease of the husband, but any considera ion suffi¬ 
cient to avoid a presumption of fraud wil make 
substantial basis for the release of ”"”tal proper¬ 
ty rightsand even if the pecuniary considera¬ 
tion has not in fact been paid, if there is an obli¬ 


gation to pay that will be sufficient to sustain the 
contract.^^ 

h. Wife’s Knowledge of Facts 

A marriage settlement agreement containing an un¬ 
reasonable provision for the wife will no 
against her if the extent of her husband * 
not disclosed to her. On the other ^ 

or should have known his means, of 

tered into the agreement, she cannot later compla 
the inadequacy of the provision for her. 

A husband or prospective husband entering into 
a marriage settlement agreement 
the release by his ^viit or intended wife 
in his property must make a full and fair isc - 
sure to her of the extent of his estate and the facts 
pertaining thereto, at least where it is consi ere 
that a confidential relationship existed between the 
parties,!® and her knowledge and understanding of 
the nature and meaning of the terms of the contract 
are to be considered in ascertaining the fairness and 
reasonableness of the provision made for her. 
Where a prospective wife has not been informed as 
to the nature and extent of her prospective hus¬ 
band’s estate, she may avoid an antenuptial sett e- 
ment for a disproportionate provision for her. 
On the other hand, where a wife or prospective wife 
had full and actual knowledge of her husbands 
means and the e.xtent of his property, or knew fac« 
sufficient to charge her with knowledge of his 
means and circumstances, she cannot avoid the con¬ 
tract on the ground that the provision for her was 
inadequate, disproportionate to the value of her hus- 


—Bibeihausen v. Bibelhausen, 

' 150 N.W. 516, 159 Wis. 365. 

30 C J. P 643 note 35. 

7. Pa.—In re Groff’s Estate, supra— 
In re Clark’s Estate, 154 A. 919, 303 
Pa. 538. 

g. Ill. —Guhl V. Guhl, 33 N.E.2d 185, 
376 Ill. 100—Megginson v. Meggin- 
son, 10 N.E.2d 815, 367 Ill. 168. 
Mich.—Detroit Trust Co. v. Baker, 
203 N.W. 154, 230 Mich. 551, re¬ 
hearing denied 204 N.W. 773, 230 
Mich. 551. 

Pa.—In re Groff’s Estate, 19 A.2d 107, 
341 Pa. 105. 

9. Kan.—In re Cantrell’s Estate, 119 
P.2d 483, 154 Kan. 545. 

10. N.Y.—Graham v. Graham, 38 N. 
E. 722, 143 N.Y. 573, affirming 22 
N.Y.S. 299, 67 Hun 329. 

11. Wis.—Bibelhausen v. Bibelhau¬ 
sen, 150 N.W. 516, 159 Wis. 365. 

12. Wis.—Bibelhausen v. Bibelhau¬ 
sen, supra. 

13. Fla.—^Weeks v. Weeks, 197 So. 
393, 143 Fla. 686. 

Ky.—Potter’s Ex’r v. Potter, 29 S.W. 
2d 15, 234 Ky. 769. 


Me.—PcOlfe V. Rolfe, 130 A. 877, 1-5- 
Me 82. 

Minn’.— Stanger v. Stanger, 189 N.W. 

402, 152 Minn. 489. 

Mo—Jones v. McGonigle, 37 S.W.^ 
892, 894, 327 Mo. 457, 74 A.L.R. 
550, citing Corpus Juris. 

IsTeb.—In re Maag’s Estate, 228 N.W. 
537. 119 Neb. 237—Stahl v. Stahl, 
215 N.W. 131, 115 Neb. 882. 

N.D.—Charlson v. Charlson, 187 N.W. 
418, 48 N.D. 851. 

Ohio.—Speckman v. Speckman, lo 

Ohio App. 283. * lAr- 

Pa—In re Groff’s Estate, 19 A.2d 10 
341 Pa. 105—In re Salmon’s Es¬ 
tate, 95 Pa.Super. 449. „ ^ , 

Tenn.—Baker v. Baker, 142 S.W.-d 
737, 24 Tenn.App. 220. 

WVa.—Gieseler v. Remke, 185 S.E. 

847. 117 W.Va. 430. 

30 C.J. P 643 notes 42, 43, p 644 note 

51 [d]. 

jL^e and experience of parties 
*"(1) The fact that the prospective 
spouses were somewhat advanced in 
years at the time of an antenuptial 
agreement has been held not to ab¬ 
solve the intended husband from the 
duty of disclosing to his intended 
wife the value of his property. In 


re Flannery’s Estate, 173 A. 303, 315 
Pa. 576 


(2) It has also been held, however, 
that the rule rendering an antenup¬ 
tial agreement invalid in the absence 
of a full disclosure is too broad as 
regards its application to a situation 
in which the prospective wife is not 
young or inexperienced and the mar¬ 
riage is one of convenience or semi¬ 
convenience in which no sentiments 
of love play a part.—In re Koeffler’s 
Estate. 254 N.W. 363, 215 Wis. 115. 
Besidence in same neighborhood 
The fact that an intended wife 
lives in the same neighborhood m 
which her intended husband’s prop¬ 
erties are located does not absolve 
him from disclosing the value of his 
possessions.—In re Flannery s Es¬ 
tate, 173 A. 303, 315 Pa. 576. 

14. Mo.—Jones v. McGonigle, 37 S. 
W.2d 892, 327 Mo. 457, 74 A.L.R. 
550. 

I C.J. p 643 note 42. 

15. Ky.—Stratton v. Wilson, 185 S. 
W. 522, 170 Ky. 61, Ann.Cas.l91SB 
917. 

Minn.—Stanger v. Stanger, 189 N.W. 
402, 152 Minn. 489. 
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band’s or prospective husband’s assets, or less than 
she would have secured in the absence of an agree- 
ment.i® The requirement of a full disclosure in 
making antenuptial contracts is not satisfied by the 
fact that the prospective wife knew in a general way 
that her prospective husband was reputed to be 
wealthy, or by the fact that the contract recites 
that the parties have explained to each other the 
amount and value of their respective property.i^ 
An antenuptial agreement will not be declared in¬ 
valid on the ground that the prospective wife lacked 
full information as to the value of her intended 
husband’s estate where the agreement makes a rea¬ 
sonable allowance for her;i^ nor will the fact that 
an antenuptial contract was signed before the in¬ 
tended wife was fully apprised as to all the facts 
concerning her husband’s estate invalidate it where 
she was apprised of such facts before marriage-^® 


41 C.J.S. 

c. Presumptions and Burden of Proof 

Where the parties to a marriage settlement bear a 
confidential relation to each other, inadequacy or dis¬ 
proportion of the provision for the wife ordinarily raises 
a presumption of fraud or concealment, throwing the 
burden on the husband of proving the fairness of the 
agreement or disclosure of the facts to the wife. 

Inadequacy or disproportion with respect to the 
provision for the prospective wife in an antenuptial 
agreement,21 or for the wife in a postnuptial agree¬ 
ment ,22 will ordinarily raise a presumption of fraud 
and concealment, throwing on the husband or pro¬ 
spective husband the burden of proving the fairness 
of the agreement, the absence of fraud and conceal¬ 
ment, or disclosure to, or knowledge of, the wife 
or intended wife of the facts. A fortiori, the pre¬ 
sumption and consequent burden on the prospective 
husband arise where there is an entire absence of 
provision for the wife.23 The presumption may be 


16. Ill.—Megffinson v. Megginson, 10 
N.E.2d 815. 367 Ill. 168—Geiger v. 
Merle, 196 N.E. 497, 360 Ill. 497, 
certiorari denied 56 S.Ct. 154, 296 

U.S. 630, SO L,Ed. 448—Brown v. 
Brown. 160 N.E. 149, 329 Ill. 198— 
Debolt V. Blackburn, 159 N.E. 790, 
328 Ill. 420. 

Ky.—Harlin v. Harlin, 87 S.W.2d 937, 
261 Ky. 414. 

Ohio.—Juhasz v. Juhasz, 16 N.E.2d 
328, 134 Ohio St. 257, 117 A.L.H. 
993. 

Pa.—In re Groff’s Estate, 19 A.2d 107, 
341 Pa. 105—In re Flannery’s Es¬ 
tate, 173 A. 303, 315 Pa. 576. 

Tenn.—Baker v. Baker, 142 S.W.2d 
737, 24 Tenn.App, 220. 

30 C.J. p 643 note 4o, p 644 note 46. 

Source of information 

(1) The intended wife is bound if 
she signed the agreement with full 
knowledge, however acquired.—Par¬ 
ker V. Gray, 148 N.E. 323, 317 Ill. 468. 

(2) “The surrounding circumstanc¬ 

es may be such as to show that the 
intended wife reasonably should have 
had knowledge of the value of the in¬ 
tended husband’s property. . , . 

The law does not require that the in¬ 
formation come from the husband di¬ 
rect, but if the circumstances were 
such as to charge her with such 
knowledge that fact is sufficient to 
sustain the contract.*'—Brown v. 
Brown, 160 N.E. 149, 153, 329 Ill. 198. 

Opportunity and failure to ascertain 
facts 

The mere fact that a prospective 
wife was not fully informed as to 
the extent of the husband’s estate 
will not necessarily avoid an ante¬ 
nuptial contract where she had an 
opportunity of ascertaining the facts 
but made no inquiry or request with 
respect thereto, and there was no 
fraudulent concealment on the part 
of the husband. 


, D.C.—Pollock V- Jameson, 70 F.2d 
756, 63 App.D.C. 152. 

Mass.—^Wellington v. Rugg, 136 N.E. 
831, 243 Mass. 30. 

N.T.—In re Moore's Will, 41 N.T.S.2d 
697. 

30 C.J. p 644 note 47. 

Fact that intended wife had been 
servant in family of intended hus¬ 
band for a number of years has been 
held insufficient to charge her with 
knowledge of the extent and value 
of his property.—Parker v. Gray, 148 
N.E. 323, 317 Ill. 468. 

17. Neb.—Stahl v. Stahl, 215 N.W. 
131, 115 Neb. 882. 

Tenn.—Baker v. Baker, 142 S.W.2d 
737, 24 Tenn.App. 220. 

30 C.X p 644 note 46 [a], p 645 note 
62 [a] (1). 

18. Ill.—Parker v. Gray, 148 N.E. 
323, 317 Ill. 468. 

19. Pa.—In re Gorback’s Estate, 96 
Pa.Super. 527. 

20. Ky.—Stratton v. Wilson, 185 S. 
W. 522, 170 Ky. 61, Ann.Cas.l918B 
917. 

21 . Ark.—Burnes v. Burnes, 157 S. 
W.2d 24, 203 Ark. 334—Davis v. 
Davis, 116 S.W.2d 607, 196 Ark. 57. 

Ill.—Guhl V. Guhl, 33 N.E.2d 185, 
376 Ill. 100—Megginson v. Meggin- 
son, 10 N.E.2d 815, 367 Ill. 168— 
Geiger v. Merle, 196 N.E. 497, 360 
Ill. 497, certiorari denied 56 S.Ct. 
154, 296 U.S. 630, 80 L.Ed. 448— 
Brown v. Brown, 160 N.E. 149, 329 
Ill. 198—Debolt v. Blackburn, 159 
N.E. 790, 328 Ill. 420—Parker v. 
Gray, 148 N.E. 323, 317 Ill. 468. 
Ky.—Harlin v. Harlin, 87 S.W.2d 937, 
261 Ky. 414. 

Me.—Rolfe v. Rolfe, 130 A. 877, 125 
Me. 82—^Denison v. Dawes, 117 A. 
314, 121 Me. 402. 

Mo.—Jones v. McGonigle, 37 S.W.2d 
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892, 894, 327 Mo. 457, 74 A.L.R. 550, 
Citing Corpus JTuris. 

Neb.—In re Maag’s Estate, 228 NW. 
537, 119 Neb. 237—In re Waller’s 
Estate, 217 N.W. 588, 116 Neb. 352 
—Stahl V. Stahl, 215 N.W. 131 115 
Neb. 882. 

N.D.—Charlson v. Charlson, 197 N.W 
778, 50 N.D. 677. 

Ohio.—Juhasz v. Juhasz, 16 N.E.2d 
328, 134 Ohio St. 257, 117 AL.R. 
993. 

Pa.—In re Groff’s Estate, 19 A2d 
107, 341 Pa. 105—In re Flannery’s 
Estate, 173 A. 303, 315 Pa. 576— 
In re Clark’s Estate, 154 A 919, 
303 Pa. 538—In re Gorback’s Es¬ 
tate, 96 Pa.Super. 527—In re Sal¬ 
mon’s Estate, 95 Pa.Super. 449. 
Tenn.—Baker v. Baker, 142 S.W.2d 
737, 24 Tenn.App. 220. 

Wis.—In re Koeffler’s Estate, 254 X. 

W. 363, -215 Wis. 115. 

30 C.J. p 644 note 51. 

Presumptions and burden of proof 
generally see infra § 118. 

Operation of presumption 
Such a presumption is not evidence 
and vanishes as soon as contrary ev¬ 
idence is produced.—Guhl v. Guhl, 33 
N.E.2d 185, 376 Ill. 100—Megginson 

V. Megginson, 10 N.E.2d 815, 367 Ill. 
168—Geiger v. Merle, 196 N.E. 497, 
360 Ill. 4 97, certiorari denied 56 S.Ct. 
154, 296 U.S. 630, 80 L.Ed. 448. 

22. Pa.—In re Slagle’s Estate, 144 
A. 426, 427, 294 Pa. 442, citing Cor¬ 
pus Juris. 

30 C.J. p 644 note 52. 

23. Ark.—Burnes v. Burnes, 157 S. 

W.2d 24, 203 Ark. 334. 

Ill.—Megginson v. Megginson, 10 N. 

E.-2d 815, 367 Ill. 168. 

Minn.—Welsh v. Welsh, 184 N.W. 38, 
150 Minn. 23. 

Pa.—In re Groff’s Estate, 19 A.2d 
107, 341 Pa. 105. 
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rebutted,2^ and does not prevail where no gross 
disproportion or unfairness is shown; •> where the 
wife knew, or was chargeable with full knowledge 
of her prospective husband’s estate ;26 where she 
ratified the contract after becoming a ’tvidow and 
having full opportunity to learn the extent of her 
deceased husband’s estate ;27 or where it is shown 
that the marriage was a purely business arran^- 
inent28 Whether or not gross disproportion suffi¬ 
cient to raise a presumption of concealment exists 
in a particular case depends on all the circumstanc- 
• es involved.22 

It has been held that, where there is no showing 
that a prospective wife had any property at the 
time of entering into an antenuptial agreement un¬ 
der which each of the parties released all rights in 
property of the other, she has the burden of prov¬ 
ing the invalidity of the agreement when she as¬ 
serts it.2® 

Existence of engagement or confidential relation. 
The rule under which inadequacy or disproportion 
of the provision for the wife raises a presumption 


against the husband and throws the burden on him 
or on those claiming under him of proving fairness 
or knowledge applies where the parties were engag¬ 
ed to be married at the time of the agreement and 
a confidential relationship existed between them; 
but it is inapplicable where they were not engaged 
or w'here no confidential relationship existed at the 
time.22 The burden of proving that there was an 
engagement to marry rendering the relations con¬ 
fidential rests on the wife or those claiming under 
her,22 and she does not sustain this burden merely 
by showing that the antenuptial contract recited that 
it was made in contemplation of marriage.®^ 

d. Weight and Suffimency of Evidence 

A wife asserting the invalidity of an apparently in¬ 
equitable marriage settlement is not usually requyed to 
produce the volume of proof generally demanded for the 
overthrow of a written instrument. 

Where a marriage settlement is apparently ineq- 
uitable and unjust, the wife is not usually required 
to produce the volume or degree of proof demanded 
for the overthrow of the ordinary written instru¬ 
ment.*® It requires stronger proof to sustain an 


24. Ky.—Stephens V. Stephens, 205 
S.ty. oTS, 181 Ky. 480. 

25. Kan.— Bums V. Splker, 202 P. 
370, 109 Kan. 22. 

30 C.J. p 644 note 54. 

26. Neb.—Kingsley v. Noble, 263 N. 
■\V. 222, 1*29 Neb. 808, on rehearing 
and vacating 260 N.W. 918, 129 
Xeb. 130—Wulf V. Wulf, 261 N.W. 
159, 129 Neb. 158. 

30 C.J. p 644 note 55, p 643 note 4- 
[a]. 

27. Ill.—Rotes V. Phelps, 194 Ill. 
App. 73. 

28. Minn.—In re Mai chow, 172 N.W, 
915, 143 Minn. 53. 

30 C.J. p 645 note 59. 

29 . XJ.S.—Suhor v. Gooch, Va., 244 
p. 361, 156 C.C.A. 647, petition de¬ 
nied 248 F. 870, 160 C.O.A. 628, cer¬ 
tiorari denied 38 S.Ct. 581, 247 "U.S. 
517, 62 Li.Ed. 1245. 

30 C.J. p 644 note 50. 

Provisions held not to create pre¬ 
sumption 

(1) Ten thousand dollars in lieu of 
dower, but without barring widow’s 
right to share in husband’s personal 
estate, out of estate of about three 
hundred thousand dollars.—Detroit 
Trust Co. V. Baker, 203 N.W. 154, 
230 Mich. 551, rehearing denied 204 
N.W. 773, 230 Mich. 551. 

(2) Various benefits including 
twenty-five thousand dollars in cash, 
plus one thousand dollars per year 
during coverture and two thousand 
five hundred dollars per year during 
widowhood, out of estate of about 
six hundred fifty thousand dollars.— 


In re Koeffier’s Estate, 254 N.W. 363, 
215 Wis. 115. 

('3) Income of trust fund of fifty 
thousand dollars and payment of fu¬ 
neral expenses from principal of 
trust, out of estate exceeding three 
hundred fifty thousand dollars.—In re 
Groff’s Estate, 19 A.2d 107, 341 Pa. 
105. 

(•4) Forty per cent of present val¬ 
ue of wife’s inchoate right of dower. 
—Megginson v. Megginson, 10 N.E. 
2d 815, 367 Ill. 168. 

(5) Other agreements see 30 C.J. 
p 642 note 27 [a] (2), p 643 note 36 
[a] (6), p 644 note 50 [a]. 

30. Ky.—Ray v. Ray’s Ex’x, 60 S. 
W.2d 935, 249 Ky. 347. 


Reason for mle 

In the absence of a showing that 
she had any property the contract 
may have been to the advantage of 
the wife.—Ray v. Ray’s Ex'x, supra. 

—Guhl V. Guhl, 33 N.E.2d 185, 
376 Ill. 100—Geiger v. Merle, 196 
NE 497, 360 Ill. 497, certiorari de¬ 
nied 56 S.Ct. 154, 296 U.S. 630, 80 
L.Ed. 448 —Kuhnen v. Kuhnen, 184 
N.E. 874, 351 Ill. 591—Brown v. 
Brown, 160 N.E. 149, 329 Ill. 19S— 
Parker v. Gray, 148 N.E. 323, 317 
Ill. 468. 

Tenn.— Baker v. Baker, 142 S.W.2d 
737, 24 Tenn.App. 220. 

30 C.J. P 644 note 51 [b]. 

32. Ill.—Kuhnen v. Kuhnen, 184 N. 

B. 874, 351 Ill. 591. 

'^.Va.—Williamson v. First Nat 
Bank, 164 S.E. 777. Ill W.Va. 720. 
30 C.J. P 645 notes 57, 58. 

571 


33. Ill.—Mann v. Mann, 110 N.E. 
345, 270 Ill. 83. 

30 C.J. P 645 note 60. 

34. Ill.—Yockey v. Marion, 110 N.E. 
34, 269 Ill. 342. 347. 

30 C.J. p 645 note 61. 

35. Ky.—Potter’s Ex’r v. Potter, 29 
S.W.2d 15, 234 Ky. 769. 

Evidence held sufficient 

(1) To rebut presumption of con¬ 
cealment by husband, or to show 
knowledge of the facts on the part 
of the wife or intended wife. 

Ill.—Megginson v. Megginson, 10 N. 
E.2d 815, 367 Ill. 168—Geiger v. 
Merle, 196 N.E. 497, 360 Ill. 497, 
certiorari denied 56 S.Ct. 154, 296 
U.S. 630, 80 L.Ed. 448—Kuhnen v. 
Kuhnen. 184 N.E. 874, 351 Ill. 591 
—Brown v. Brown, 160 N.E. 149, 
329 Ill. 198. 

"Ky ,—^Harlin v. Harlin, 87 S.W.2d 937, 
261 Ky. 414. 

—Herr v. Herr, 212 N.W. 214, 54 
N.D. 930. 

Pa.—In re Slagle’s Estate, 144 A. 426, 
294 Pa. 442. 


(2) To establish fraud, conceal¬ 
ment, or overreaching. 

Ky.—Potter’s Ex’r v. Potter, 29 S.W. 

2d 15, 234 Ky. 769. 

N.D.—Charlson v. Charlson, 197 N.W. 
778, 50 N.D. 677. 

(3) To show that amount allowed 
to wife was not disproportionate.— 
Rolfe V. Rolfe, 130 A. 877, 125 Me. 
82. 

(4) To establish that contract was 
ineauitable. 

Minn.— Stanger v. Stanger. 189 N.W. 
402, 152 Minn. 489. 
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antenuptial agreement in which the prospective wife 
is given a disproportionate interest in her husband’s 
property, where the contract was made after the 
agreement to marry was entered into, than where 
it was made at the time of the agreement to marry, 
in which case the marriage agreement would form 
part of the consideration for the contract.^® The 
fact that an intended wife was given ample oppor¬ 
tunity to examine an antenuptial agreement, and 
to have it examined and explained to her by oth¬ 
ers, is a strong indication that there was no dispo¬ 
sition on the part of her future husband to over¬ 
reach her.^7 

§ 98. - Release by Husband of Rights in 

Wife’s Property 

A husband op prospective husband may, by ante¬ 
nuptial or postnuptial agreement, relinquish his rights 
in his wife's estate, and such relinquishment will. If 
unaffected by fraud, be valid as against his creditors. 

By antenuptial agreement a prospective husband 
may release the interest in the wife’s estate which 
he otherwise would have by reason of the marital 
relation.38 Such a contract will exclude him or 
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those claiming under him from participation in her 
estate after her death.^9 jf entered into in good 
faith, and free from fraud, the contract will be 
valid against the husband’s creditors,and to have 
this effect it is not necessar}- that the contract shall 
expressly secure such property against liability for 
the husband’s debts.^^ The signature of an intended 
husband on an antenuptial agreement which stated 
that he knew the extent of his intended wife’s prop¬ 
erty has been held to constitute affirmative proof 
that he was not deceived when he signed it.'^^ 

A posUuiptM agreement whereby a husband re¬ 
leases for the benefit of the wife an interest which 
he may have in her property will be sustained, par¬ 
ticularly in equity,43 unless procured by the fraud 
of the wife.44 

§ 99. Construction and Operation 

To the extent that marriage contracts fix property 
rights, they exclude the operation of the law which would 
otherwise determine those rights. 

A valid marriage settlement operates in accord¬ 
ance with its terms as properly construed.45 To the 


Neb.—In re Waller's Estate, 217 N.W. 
5S8, 116 Neb. 352. 

(5) To sustain finding that there 
was a confidential relationship be¬ 
tween the parties and that intended 
wife relied on her intended husband 
without a full disclosure.—Stanger 
V. Stanger, supra. 

(6) To establish prima facie case 
by widow seeking to set aside ante¬ 
nuptial agreement.—Brown v. Brown, 
160 N.E. 149, 329 Ill. 198. 

(7) To warrant finding that con¬ 
tract to marry existed when antenup¬ 
tial agreement was executed.—Par¬ 
ker V. Gray, 148 N.E. 323, 317 Ill. 
468. 

(8) To show delivery of note pur¬ 
suant to antenuptial agreement.— 
Megginson v. Megginson, 10 N.E.2d 
815, 367 Ill. 168. 

Evidence held insufficient 

(1) To show fraud, concealment, or 
misrepresentation. 

Ill.—Geiger v. Merle, 196 N.E. 497, 
360 Ill. 497, certiorari denied 56 
S.Ct. 154, 296 U.S. 630, SO L.Ed. 448. 
Kan.—Burns v. Spiker, 202 P. 370, 
109 Kan. 22. 

Mich.—Detroit Trust Co. v. Baker, 
203 N.W. 154, 230 Mich. 551, re¬ 
hearing denied 204 N.W. 773, 230 
Mich. 551. 

Wis.—^In re Koeffler’s Estate, 254 N. 
W. 363. 215 Wis. 115. 

(2) To show inadequacy.—Detroit 
Trust Co. V. Baker, supra. 

(3) To show disclosure to, or 
knowledge of, the intended wife of 
the estate of her intended husband. 


Ill.—Debolt V. Blackburn, 159 N.E. 
790, 328 Ill. 420—Parker v. Gray, 
148 N.E. 323, 317 Ill. 468. 

Tenn.—Baker v. Baker, 142 S.W.2d 
737, 24 Tenn.App. 220. 

(4) To rebut presumption arising 
from contract in which prospective 
wife surrendered all marital proper¬ 
ty rights and received nothing in re¬ 
turn.—Welsh V. Welsh, 184 N.W. 38, 
150 Minn. 23. 

(5) Other cases see 30 C.J. p 645 
note 62 [a]. 

36. Me.—Denison v. Dawes, 117 A. 
314, 121 Me, 402. 

37 Wis.—In re Koeffler’s Estate, 254 
N.W. 363, 215 Wis. 115. 

38. Iowa.—Finn v. Grant, 278 N.W. 
225, 224 Iowa 527. 

Va.—Charles v. Charles, 8 Gratt. 486, 
49 Va. 486, 56 Am.D. 155. 

30 C.J, p 645 note 63. 

Antenuptial agreements for relin¬ 
quishment of: 

Curtesy see Curtesy § 12 c. 
Husband’s rights of inheritance see 
Descent and Distribution § 58 a 
( 2 ). 

Surviving spouse’s allowance see 
Executors and Administrators § 
341. 

39. 111.—Collins V. Phillips, 102 N E. 
796, 259 Ill. 405, Ann.Cas.l914C 188. 

30 C.J. p 645 note 65. 

Beteutiou of property as administra¬ 
tor 

The contract will bar the husband 
from retaining his deceased wife’s 
property in his own right as admin- 
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rstrator of her estate.—Tribble v. 
I Ellison, 1 Ky.Op. 359. 

40. Ala.—Andrews v. Jones, 10 Ala 
400. 

'il. Del.—Cochran v. McBeath, 1 Del. 
Ch. 187. 

42. Pa.—In re McCready’s Estate, 
175 A. 554, 316 Pa. 246. 

Evidence held sufficient to show 

that intended husband understood 
meaning of antenuptial contract.— 
In re McCready’s Estate, 175 A. 554, 
316 Pa. 246. 

43. Ill.—Kirchner v. Morrison, 150 
N.E. 690, 320 Ill. 236. 

Neb.—Jorgensen v. Crandell, 277 K 
W. 785, 134 Neb. 33. 

30 C.J. p 645 note 68. 

Postnuptial agreements for relin¬ 
quishment of: 

Curtesy see Curtesy § 12 c. 
Husband’s rights of inheritance see 
Descent and Distribution § 58 b. 
Surviving spouse’s allowance see 
Executors and Administrators § 
341. 

44. Ill.—Stone v. Wood, 85 Ill. 603. 
N.J.—Haydock v. Haydock, 34 N.J. 

Eq. 570, 38 Am.R. 3So. 

45. U.S.—Clark v. Gibbs. C.C.A.Pla., 
69 F.2d 364. 

Kan.—Smith v. Smith, 272 P. 166, 127 
Kan. 31. 

Spouse’s failure to perform 

Lands standing in the name of a 
wife cannot be held to be the joint 
property of the husband and wife, 
where the wife paid the entire con¬ 
sideration, merely because before 
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extent that such a contract fixes the propert> n hts 
of the spouses, it excludes the operation of the la 
^ich would otherwise determine those rights. 
However marriage settlements will not be so con- 
cnied as to affect or divest marital rights to a 
^-eater extent than their terms clearly require. 
The relationship between the parties to an antenup- 
a<Teement is fiduciary if the.agreement was en- 
^eredlnto after the parties became engaged, but not 
if it was entered into before they became engaged. 

If the relationship was not confidential the contract 
will, of course, be construed as though made be¬ 
tween parties dealing at arm s length.'** 

I jOO. -Statutory Provisions 

statutory provisions fixing the relative Property rights 
t the parties to a marriage are superseded by a val d 
marriage settlement dealing with the same matters. 

Statutory provisions fixing the relative property 
r>hts of the parties to a marriage are superseded 
by a valid marriage settlement dealing with the same 
matters.*® 

Statutory provisions relating to marriage settle¬ 
ments generally are considered supra § 78. 


§ 101 . 


What Law Governs 


The validity and interpretation of a marriage set¬ 
tlement will as a rule be governed by the law of the 


place where made, unless the law of another Jurisdiction 
is made applicable. 

The construction of a marriage contract depends 
on the law existing at the time of its execution. 

Ordinarily the validity52 and interpretation and 
effect^S of the marriage settlement are governed by 
the law of the jurisdiction in which the contract of 
settlement was made, and are not affected by the 
subsequent removal of the parties to another state, 
but where the contract is made in one jurisdiction 
with reference to the laws ot another the contract 
is governed by the laws of the latter jurisdiction, 
and this is especially true where the parties intend 
to reside in the latter jurisdiction.56 Where an 
agreement is made in one state but is to be per¬ 
formed in another state, in which the parties intend 
to reside, matters of performance and the conse¬ 
quences of failure to perform are governed by the 
laws of the latter state, even though such laws a.re 
not expressly made applicable.^7 There is authority 
holding that two citizens of the United States can¬ 
not provide in a marriage settlement that the rights 
of the parties shall be determined by a foreign law, 
and that notwithstanding such a provision the con¬ 
tract will be construed by the law of the place 
where made.58 Other authority holds that an ante¬ 
nuptial contract entered into in a foreign country 
will be construed according to the law of such coun¬ 
try in so far as it affects personalty,®^ but in so far 


marriage it was agreed between the 
parties that they should buy the 
land jointly and own it in equal por¬ 
tions. it appearing the husband paid 
none of the consideration.—Rudasill 
V. Rudasill, Tex.Civ.App., 219 S.W. 
S43, error dismissed. 

46. Ill.—Seuss V. Schukat, 192 N.B. 
66S. 358 Ill. 27, 95 A.L..R. 1461. 

47. Ill—Seuss V. Schukat, supra. 

30 C.J. P 639 note 83, p 647 note 91. 

48. Ill.—Squibb v. Catching, 264 Ill. 
App. 499. 

49. Cal.—Hensley v. Hensley, 183 P. 
445, 179 Cal. 284. 

30 C.J. p 660 note 17. 

50. Iowa.—In re Onstot's Estate, 277 
N.W. 563, 224 Iowa 520. 

Minn.— Appleby v. Appleby, 111 N.W. 
305. 100 Minn. 408, 117 Am.S.R. 709, 
10 L.R.A.,N.S., 590, 10 Ann.Cas. 

353. 

51. Ga.—Fleming v. Fountain, 73 Ga. 
575. 

Kan.—^Porter v. Axline, 114 P.2d 849, 
852, 154 Kan. 87, quoting Corpiis 
CTnxis. 

Effect of subsequent legislation in 
general see infra § 113. 

Retroactive effect of registration 
statute see supra § 87. 

52. N.Y.—In re McGlone’s Will, 17 
N.T.S.2d 316, 258 App.Div. 596, re¬ 


versing 13 N.T.S.2d 76. 171 Misc. 
612, and reversed on other grounds 
32 'N.E.2d 539, 284 N.Y. 527, af¬ 
firmed Irving Trust Co. v. Day, 62 
S.Ct. 398, 314 U.S. 556, 86 L.Ed. 452, 
137 A.L.R. 109.3—Lemye v. Sirker, 
235 N.Y.S. 273, 226 App.Div. 159. 
30 C.J. p 645 note 72. 

Tinder express provision in agreement 
Validity of antenuptial agreement 
executed in France, which expressly 
provided for application of French 
law thereto, was determinable under 
law of France in which both parties 
were domiciled at time of marriage, 
regardless of location of community 
property at wife's death and of fact 
that wife after marriage came to 
United States.—Strebler v. Wolf, 273 
N.Y.S. 653, 152 Misc. 859. 

53 _ jif y.—Strebler v. Wolf, 273 N.Y. 

S. 653, 152 Misc. 859. 

30 C.J. P 646 note 73. 

54. N.Y.—Strebler v. Wolf, supra. 

30 C.J. P 646 note 74. 

55. N.Y.—Strebler v. Wolf, supra, 

30 C.J. p 646 note 75. 

Express exclusion of local law 

A marriage settlement between two 
persons under the jurisdiction of 
Quebec, providing that there shall be 
no community property, notwith¬ 
standing the law of Quebec, where 
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the parties “intend to reside and by 
the laws of which they shall be gov¬ 
erned”, was not an agreement to be 
governed by the laws of Quebec, but 
an agreement that the laws of Que¬ 
bec relating to community property 
should not apply to future transac¬ 
tions in other jurisdictions.—Ross v. 
Ross, 253 N.Y.S. 871, 233 App.Div. 
626, reversing 243 N.Y.S. 418, 137 
Misc. 795, affirmed Hutchison v. Ross, 
253 N.Y.S. SS9, 233 App.Div. 516, af¬ 
firmed 187 N.E. 65, 262 N.Y 381, 89 
A.L.R. 1007, and reargument denied 
188 N.E. 102. 262 N.Y. 643. 89 A.L.R. 
1023. 

56. Ill.—Davenport v. Karnes, 70 HI. 
465. 

30 C.J. p 646 note 76. 

57. U.S.—Clark v. Gibbs, C.C.A.Fla., 
69 F.2d 364. 

58. La.—Bourcier v. Lanusse, 3 
Mart. 581. 

Reference to religious laws 

A reference to the “laws of MoseP 
and Israel,” within an antenuptial 
agreement providing that such laws 
shall govern is not a reference to 
“foreign law,” within the rules relat¬ 
ing to the law governing contracts.— 
Hurwitz V. Hurwitz, 215 N.Y.S. 184, 
216 App.Div. 362. 

59. Mo.—Richardson v. De Giver- 
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as it affects realty owned by one of the parties in 
the United States will be construed according to the 
law of the state where the realty is located.®^ A 
provision that the wife shall share in the husband’s 
estate in accordance with the applicable laws of the 
state in which the agreement is entered into gov¬ 
erns the determination of the wife’s share in prop¬ 
erty located in another state, where the agreement 
manifestly so intends.®^ 

Future-acquired property. Where a marriage 
contract executed in one country is by its express 
terms made applicable to property that may there¬ 
after be acquired by the parties elsewhere, and the 
parties subsequently remove to another country, the 
contract will control as to property acquired by 
them in the new domicile;®^ but this rule is inap¬ 
plicable unless it plainly appears that such was the 
intention of the parties,®® and where it does not 
plainly appear from the terms of the contract that 
the parties intended that it should apply to and 
govern all after-acquired property of the parties, 
wherever they might reside, it will not affect real 
property acquired by the parties in another coun¬ 
try, but such property, notwithstanding the contract, 
will be governed by the law’s of the place where the 
land lies.®^ 

§ 102. - General Rules of Construction 

The rules governing the construction of contracts 
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generally are applicable to the construction of marriage 
settlements. Liberal construction is indulged in, In order 
to effectuate the intention of the parties. 

The usual rules governing the construction of 
contracts apply to the construction of a contract of 
marriage settlement.®® In general equity will not 
construe a marriage contract differently from it? 
terms in favor o& the parties,®® although it migh* 
do so in favor of the issue of the marriage.®^ The 
agreement should be construed as a W’hole, and ev¬ 
ery part given fair consideration in its relation to 
all other parts.®® General language in deeds of set¬ 
tlement, in conflict with the expressed purposes of 
the deed, will be qualified and restricted by the re¬ 
citals of the deed;®® but where there is a conflict 
betw’een an unambiguous covenant and a recital the 
former will prevail.^® Where a specific legacy is 
given to a wife by will, of the same amount as men¬ 
tioned in a postnuptial bond, it will be held a sat¬ 
isfaction of the bond, unless the contrary intention 
clearly appears.*^^ In an antenuptial contract re¬ 
leasing the wife’s rights in the husband’s real es¬ 
tate, “should there be no heirs born to this contem¬ 
plated marriage,” the quoted words operate as a 
condition subsequent, and on the birth of a posthu¬ 
mous child the contract terminates.*^® Where the 
parties change the contract by making a second and 
supplementary contract the two instruments must 
be construed together.*^® All promises and negoti- 


ville, 17 S.W. 974, 107 Mo. 422, 28 
Am.S.R. 426. 

eo. La.—Heine v. Mechanics’ & 

Traders’ Ins, Co., 13 So. 1, 45 La. 
Ann. 770. 

30 C.J. p 646 note 79. 

61. Kan.—Sanger v. Sanger, 296 P. 
355, 132 Kan. 596. 

62. La.—Murphy v. Murphy, 5 Mart. 
83, 12 Am.D. 475. 

Okl.—Hoefer v. Probasco, 196 P. 138, 
SO Okl. 261. 

63. Wash.—Clark v. Baker, 135 P. 
1025, 76 Wash. 110, 117. 

30 C.J. p 646 note 81. 

64. Ill.—Besse v. Pellochoux, 73 Ill. 
285. 24 Am.R. 242. 

30 C.J. p 646 note 82. 

65. Pla.—^Northern Trust Co. v. 
King, 6 So.2d 539, 540, 149 Fla. 611, 
citing Corpus Juris. 

Ill.—Guhl V. Guhl, 33 N.E.2d 185, 376 
Ill. 100—Seuss V. Schukat, 192 N.B. 
668, 358 Ill. 27, 95 A.L.R. 1461— 
Foronian State Trust & Savings 
Bank v. Tauber, 180 N.E. 827, 348 
Ill. 280, affirming In re Tauber’s 
Estate, 262 IlLApp. 614. 

Ind.—Higgins v. St. Joseph Loan & 
Trust Co. of South Bend, 186 N.E. 
910, 912, 98 Ind.App. 674, citing 
Corpus Juris. 


Iowa.—In re Onstot’s Estate, 277 N. 
W. 563, 224 Iowa 520—In re Shep¬ 
herd’s Estate, 261 N.W. 35, 220 
Iowa 12—Cummings v. Wood, 199 
N.W. 369, 197 Iowa 1356. 

30 C.J. p 646 note 85. 

Agreements construed 
Ala.—Cannon v. Birmingham Trust & 
Savings Co., 102 So. 453, 212 Ala. 
316, 

Ill.—In re Spindler’s Estate, 277 Ill. 
App. 397, 

Mich.—Magel v. Union Trust Co., 209 
N.W, 821, 235 Mich. 598. 

Pa.—Kolman v. Kolman, 6 A.2d 532, 
335 Pa. 113—Shure v. Shure, 33 
Pa.Dist. & Co. 352, 1 Pay.Co.Leg.J. 
135. 

R.I.—Cole V. Cole, 21 A.2d 248, 67 R. 
I. 168, reargument denied 22 A.2d 
337, 67 R.I. 168. 

Construction against party using 
words 

Where addendum to antenuptial 
agreement was written by husband, 
construction of the addendum must 
be strongly against him.—Moore v. 
Moore, supra. 

Practical construction by the par¬ 
ties may be considered.—Taber v. 
First Citizens Bank & Trust Co. of 
Utica, 288 N.T.S. 350, 247 App.Div. 
580, affirmed 7 N.E.2d 682, 273 N.Y. 
539. 


66. Ga.—^Anderson v. Burney, 93 S.E. 
93, 147 Ga. 138. 

30 C.J. p 647 note 86. 

67. Ill.—McCoy v. Pahrney, 55 KR 
61, 182 Ill. 60. 

30 C.J. p 647 note 87. 

68. Iowa.—In re Mansfield, 170 X. 
W. 415, 185 Iowa 339. 

Ky.—Pressman v. Pressman’s Adm'r, 
120 S.W.2d 739, 275 Ky. 45. 
Mich.—Magel v. Union Trust Co., 209 
N.W. 821, 235 Mich. 598. 

Tenn.—Key v. Collins, 236 S.W. 3, 
145 Tenn. 106. 

Separate writings 

Where antenuptial agreement and 
addendum thereto were simultane¬ 
ously executed, they would be read 
together in determining the rights 
of the parties thereto.—Moore v. 
Moore, 25 A.2d 130, 344 Pa. 324, 139 
A.L.R. 1225. 

69. Miss.—^Williams v. Claiborne, 
Sm. & M.Ch. 355. 

70. Fla.—Northern Trust Co. v. 
King, 6 So.2d 539, 149 Fla. 611. 

71. U.S.—Pulliam v. Pulliam, C.C. 
Tenn., 10 F. 53. 

72. Tenn.—Ellis v. Ellis, 1 Tenn.Ch. 
A. 198. 

73. Pla.—North v. Ringling, 7 So.2d 
476, 149 Fla. 739, 752. 

30 C.J. p 648 note 95. 
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„ions for settlement of a greater amount than was 
,r‘ually given are merged in an antenuptial con- 
mrt executed with knowledge of its contentsJ^ 


In construing a marriage settlement, the court 
must seek the intention of the parties at the time 
nf its execution.75 for it is their intention at such 
time that governs.76 The intention may not be de¬ 
termined by conjecture.77 The instrument must be 
taken by its four corners,’8 and the intention of 
the parties gathered from the nature of the agree¬ 
ment the language and context, and the usage in 
similar cases and, where necessary, due regard 
should be given to the situation of the parties and 
die circumstances attending the execution of the 
agreement.80 Words used in the agreement must 
be taken in their natural meaning ;8l but where th* 
words employed are capable of more than one mean¬ 
ing they should be given that meaning which the 
parties apparently intended them to have.82 if the 
contract is not ambiguous it should be construed in 
accordance with its language to effectuate the inten¬ 
tion of the parties as it existed at the time of the 


execution of the contract.83 It has been held that 
in construing an antenuptial contract regard must 
be paid not only to the parties’ language but also 
to what the law implies therefrom in view of their 
mutual promises to marry;8^ and it has also been 
held that in considering the effect to be given to a 
marriage settlement it is proper to consider whether 
the wife was living with the husband at the time of 
his death.85 

Liberal construction will be given to marriage 
settlements in order to carry out the intention of 
the parties.^® The court will not be bound by tech¬ 
nical rulesS7 and where necessary to carry out the 
presumed intent of the parties will use greater lib¬ 
erality of construction than in the case of wills^^ 
or deeds.8^ Manifest intention will prevail over 
doubts which might be raised by strict grammati¬ 
cal construction.^® In the absence of fraud or am¬ 
biguity, however, the court may not revise an agree¬ 
ment in the guise of interpreting it so as to carry 
out the intention of the parties.®^ 

Construction in favor of wife. If the meaning 


Postnuptial modification of antenup¬ 
tial agreement see supra § 93. 

74 . U.S.—Suhor v. Gooch, Va., 244 
F. 361, 156 C.C.A, 647, petition de¬ 
nied 24S F. 870, 160 C.C.A. 628, 38 
S.Ct. 581. 247 U.S. 517, 62 L.Ed. 
1245. 

75. lova.—In re Onstot’s Estate, 277 
K.W. 563, 224 Iowa 520—Cummings 

V. * Wood, 199 N.W. 369, 197 Iowa 
1356. 

76. Iowa.—In re Mansfield, 170 N.W. 
415, 185 Iowa 339. 

■^’is—Oesau v. Oesau, 147 N.W. 62, 
157 Wis. 255. 

77 . Iowa.—In re Onstot’s Estate, 
277 N.W. 563, 224 Iowa 520. 

S.C.—Glover v. Adams, 32 S.C.Eq. 
264. 

Wis.—In re Shirley’s Will, 242 N.W. 
207, 207 Wis. 549, 86 A.L.R. 1. 

78. Iowa.—In re Onstot’s Estate, 277 

N.W. 563, 224 Iowa 520—In re 

Shepherd’s Estate, 261 N.W. 35, 
220 loTva 12—Cummings v. Wood, 
199 N.W. 369, 197 Iowa 1356. 

79. Ill.—Guhl V. Guhl, 33 N.E.2d 185, 
376 Ill. 100. 

Iowa.—In re Onstot’s Estate, 277 N. 

W. 563, 567, 224 Iowa 520, quoting 
Corpus Juris. 

30 C.J. p 648 note 2. 

80. Fla.—^Northern Trust Co. v. 
King, 6 So.2d 539, 149 Fla. 611. 

Ill.—Seuss V. Schukat, 192 N.E. 668, 
358 Ill. 27, 95 A.L.R. 1461. 

Iowa.—In re Hubinger, 130 N.W. 155, 
150 Iowa 307. 

Ky.—^Atkins v. Atkins’ Adm’r, 262 
S.W. 268, 203 Ky. 291. 


Mich.—Magel v. Union Trust Co., 
209 N.W. 821, 235 Mich. 598. 

Neb.—In re Maag’s Estate, 228 N. 

W. 537, 119 Neb. 237. 

Tenn.—Key v. Collins, 236 S.W. 3, 
145 Tenn. 106, 

“The intention of the parties must 
be determined from the language of 
the instrument itself, the circum¬ 
stances and conditions of the con¬ 
tracting parties, the property exist¬ 
ent at the time of entering into the 
contract, and other matters which 
would constitute the inducement or 
reason for the making of the . • • | 

agreement,”—In re Onstot’s Estate, 
277 N.W. 563, 566, 224 Iowa 520— 
Cummings v. Wood, 199 N.W. 369, 
371, 197 Iowa 1356. 

81. Fla—^North v. Ringling, 7 So. 2d 
476, 149 Fla. 739, 752. 

Ky.—Best V. Best, 291 S.W. 1032, 218 
Ky. 648. 

N.C.—Stewart v. Stewart, 23 S.E. 

2d 306, 222 N.C. 387. 

30 C.J. P 647 note 88. 

82. N.C.—Stewart v. Stewart, supra. 

83. Ind.—Higgins v. St. Joseph Loan I 
& Trust Co. of South Bend, 186 N. 
E 910, 98 Ind.App. 674. 

N.C.—Stewart v. Stewart, 23 S.E.2d 1 
306, 222 N.C. 387. 

Or._Knudson v. Knudson, 275 P. 663, 

128 Or. 635. 

■^is.—Oesau v. Oesau, 147 N.W. 62, 
157 Wis. 255. 

84. N.T.—Dickinson v. Seaman, 85 
N.E. 818, 193 N.Y. 18, 20 L.R.A.,N. 
S., 1154. 

85. Ind.— Higgins v. St. Joseph Loan 
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& Trust Co. of South Bend, 186 
N.E. 910, 98 Ind.App. 674. 

86. Ark.—Brawley v. Rogers, 67 S. 
W.2d 176, 188 Ark. 655—Oliphant v. 
Oliphant, 7 S.W.2d 783, 177 Ark. 
613. 

Ind.—Higgins v. St. Joseph Loan & 
Trust Co. of South Bend, 11 N.E.2d 
79, 105 Ind.App. 170. 
lo^a.—In re Onstot’s Estate, 277 N. 
W. 563, 567, 224 Iowa 520. quoting 
Corpus Juris —Cummings v. Wood, 
199 N.W. 369, 197 Iowa 1356. 

Kan.—In re Cantrell’s Estate, 119 P. 
2d 483, 154 Kan. 545 —Dunsworth v. 
Dunsworth, 81 P.2d 9, 148 Kan. 347. 
Ky.—Pressman v. Pressman's Adm'r, 
120 S.W’'.2d 739, 275 Ky. 45. 

Mich.—Magel v. Union Trust Co., 209 
N.W. 821, 235 Mich. 598. 

N.C.—Stewart v. Stewart, 23 S.E.2d 
306, 222 N.C. 387. 

Pa.—In re Hoi wig’s Estate, 53 Dauph. 
Co. 346. 

30 C.J. p 648 note 97. 

87. Okl.—^Hoefer v. Probasco, 196 P. 
138, 80 Okl. 261. 

88. S.C.— Gaillard v. Porcher, 16 S.C. 
Eq. 358. 

30 C.J. P 648 note 98. 

Q 9 _ Pa.—In re Tiffany’s Estate, 5 
Pa.Dist. & Co. 727—Wind v. Haas, 
8 Pa.Co. 645. 

90. Iowa,—In re Onstot’s Estate, 277 
N.W. 563, 567, 224 Iowa 520, quot¬ 
ing Corpus Juris. 

30 C.J. p 648 note 4. 

81. N.T.—Taber v. First Citizens 
Bank & Trust Co. of Utica, 288 
N.T.S. 350, 247 App.Div. 580, af¬ 
firmed 7 N.E.2d 682, 273 N.T. 639 
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and intention of the parties are obscure, then of two 
or more reasonable interpretations that one should 
be taken which is more favorable to the woman^- 
from the viewpoint of the parties when the agree¬ 
ment was made.ss 

Mistake. A mistake apparent on the face of the 
instrument may be corrected without aid of extrin¬ 
sic evidence.9^ The absence of a power of revoca¬ 
tion in a voluntary postnuptial settlement is not pri- 
ma facie evidence of mistake but may be considered 
with other circumstances on the issue of mistake, 
and a deed of settlement omitting the power of rev¬ 
ocation will not be set aside for mistake where it 
appears that the power of revocation would defeat 
the purpose of the settlement.96 

§ 103. - Estate or Interest Created 

The estate or interest created by a marriage set¬ 
tlement depends on the construction of the language of 
the instrument. 

The estate or interest created by a marriage set¬ 
tlement, wdth reference both to the parties and their 
heirs, depends necessarily on the construction of the 
language of the instrument.97 The wife’s estate 
may be absolute^^ or limited to her life,^^ or she 
may secure an equitable interest in land.^ The tech¬ 


nical language of the deed may create or leave in 
the husband a life estate which, to the amount of 
his interest, may be subject to his debts.^ 

The interest of heirs may be vested^ or contin¬ 
gent,*^ according to the terms used. 

Trusts. The settlement may be in the form of 
a trust for the wife,^ for the husband,6 or jointly for 
both.7 

Joint deeds. The general rules applicable to the 
construction of marriage contracts, discussed supra 
§ 102, apply to the construction of marriage settle¬ 
ments in the form of joint deeds.^ The interest of 
the husband under a joint deed may be sold^ or 
reached by his creditors.^® 

§ 104. - Property Affected 

a. In general 

b. After-acquired property 
a. In G-eneral 

The language of a particular marriage settlement 
determines what property is affected by it. 

What property is included in a marriage settle¬ 
ment will depend on the language of the particular 
contract involved.^^ An antenuptial agreement pro- 


92 . Ky.—Pressman v.' Pressman’s 
Adm’r. 120 S.W.2d 739, 275 Ky. 45 
—^Hardesty v. Hardesty’s Ex’r, 34 

S.\V.2d 442, 236 Ky. 809. 

Ohio.—Rudrick v. Thull, 177 N.E. 513, 
39 Ohio App. 69. 

Pa.—In re Maher’s Estate, 30 Pa. 

Dist. & Co. 429. 

30 C.J. P 64S note 6. 

93. Wis.—Oesau v. Oesau, 147 N.W. 
62, 157 Wis. 255. 

94. Pa.—^Moore v. Moore, 25 A.2d 
130, 344 Pa. 324, 139 A.L.R. 1225. 

S.C.—Creighton v. Pringle, 3 S.C. 77. 

95. Del.—Crumlish v. Security Trust 
& Safe Deposit Co., 68 A. 388, 8 
Del.Ch. 375. 

Revocation generally see infra § 109. 

96. Del.—Crumlish v. Security Trust 
& Safe Deposit Co., supra. 

97. Ind.—^Wheeloek v. Wheelock, 1S7 
N.E. 205, 97 Ind. 501. 

Neb.—^Neneman v. Rickley, 194 N.W. 
447. 110 Neb. 446. 

Pa.—In re Clark’s Estate, 154 A. 919, 
303 Pa. 538—^Krason v. Krason, 35 
Luz.Leg.Reg. 336. 

SO C.J. p 648 note 13. 

Establishment of debtor-creditor re- 
lationship 

Under an antenuptial agreement 
whereby the husband agreed uncon¬ 
ditionally to pay the wife a stated 
sum per year for life, the wife be¬ 
came the husband’s creditor as soon 
as the contract was consummated by 


marriage.—In re Coane’s Estate, 165 
A 2, 310 Pa. 138. 

98. Iowa.—Sederquist v. Peterson, 
191 N.W. 101, 194 Iowa 1290. 

30 C.J. p 649 note 14. 

Preedom from encumbrances 

Provision of antenuptial agreement 
that, at death of husband, wife was 
to be absolute owner of properties, 
a one-half interest in which husband 
was to convey to wife subject to en¬ 
cumbrances, did not constitute a cov¬ 
enant by husband to discharge liens 
against property, the words “absolute 
owner” referring to ownership of the 
equity and not of the properties free 
and clear of encumbrances.—Kolman 
V. Kolman, 6 A.2d 532, 335 Pa. 113. 

99. Ind.—^Wheelock v, Wheelock, 187 
N.E. 205, 97 Ind.App. 501. 

Neb.—Tiernan v. Tiernan, 186 N.W. 
369, 107 Neb. 563. 

Okl.—Conrad v. Punnell, 232 P, 950, 
106 Okl. 56. 

30 C.J. p 649 note 15. 

During widowhood 

Antenuptial contract, giving sur¬ 
viving wife income from husband’s 
land for life or during widowhood, 
was held to give her life estate dur¬ 
ing widowhood.—Wickizer v. Wicki- 
zer, 262 P. 589, 124 Kan. 818. 

1. Ind.—Mallow v. Eastes, 100 N.E. 
836, 179 Ind. 267, reversing, App., 
96 N.E. 174. 


2 . Ala.—Geyer v. Mobile Branch 
Bank, 21 Ala. 414. 

30 C.J. p 649 note 17. 

3. N.C.—Harris v. Russell, 32 S.E. 
958, 124 N.C. 547. 

30 C.J. p 649 note 18. 

4. Neb.—Becker v. Linton, 114 N.W. 
928, 80 Neb. 655, 127 Am.S.R. 795. 

30 C.J. p 649 note 19. 

5. Ala.—Cannon v. Birmingham 
Trust & Savings Co., 102 So. 453, 
212 Ala. 316. 

30 C.J. p 649 note 21. 

Intervention of trustee see supra § 
85. 

6 . Ga.—Blake v. Irwin, 3 Ga. 345. 
Pa.—Middleton v. Middleton, 1 Phila. 

209. 

7. N.J.—Goldstein v. Goldstein, 101 
A. 249, 87 N.J.Eq. 601. 

30 C.J. p 649 note 23. 

8 . N.Y.—Dyett v. Central Trust Co.. 
35 N.E. 341, 140 N.Y. 54. 

30 C.J. p 649 note 25. 

9. Fla.—Sanderson v. Jones, 6 Fla. 
430, 63 Am.D. 217. 

30 C.J. p 649 note 26. 

10 . S.C.—Creighton v. Clifford, 6 S.C. 
188. 

30 C.J. p 649 note 27. 

11. Fla.—^Northern Trust Co. v. 

King, 6 So.2d 539, 149 Fla. 611. 

Mo.—Lawrence v. Lawrence, 241 S.W. 

649, 210 Mo.App. 30. 

N.Y.—In re Fairbairn’s Estate, 40 N. 
Y.S.2d 280, 265 App.Div. 431, af- 
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vidin-' that the wife’s claim against her husband’s 
e-tate shall be limited to a certain sum will not be 
construed as entitling her absolutely to said sum, but 
serves merely to indicate a maximum which her 
claims cannot exceed.i2 Under an antenuptial 
agreement providing that the wife shall have a pro- 
ponional part of the husband’s estate, the surviving 
wife is not entitled to any part of the husband’s 
property which he gives away during his lifetime, 
if the gifts are made in good faith and are reason- 

able.^^ 

Choses in action have been held to be included in 
an agreement settling “property” rights between the 
spouses.^'* So too, the phrase “all the lands, slaves, 
goods, chattels and property,” of the wife has been 
held to include her choses in action but it has 
also been held that a contract whereby the wife re¬ 
leases all rights and interests in the property of the 
husband does not operate as a release of her rights 
in a chose of action due her from her husband.^® 

‘‘Estate" Where the marriage settlement pro¬ 
vides that the wife in consideration of certain pro¬ 
visions therein made for her shall relinquish all 
claims against her husband’s “estate” the word “es¬ 
tate” will be construed to mean both personal and 
real property.^^ 

Heirlooms. Heirlooms are not included in a set¬ 
tlement on the survivor of the marriage of all the 
furniture, plate, horses, carriages, and other person¬ 
al property in use by the spouses for family purpos- 


§ 104 

es at the time of the death of either.^® 

“One tract of land." A body of land consisting 
of several subdivisions but which has always been 
considered one tract will pass under a deed of set¬ 
tlement of “one tract of land.”!® 

Proceeds of a life insurance policy means the 
amount paid by the insurer, without deduction there¬ 
from of debts incurred by decedent after the exe¬ 
cution of the agreement.®® 

b. After-Acquired Property 

Whether after-acquired property Is affected by the 
terms of a marriage settiement depends on the intention 
of the parties as it appears from the language of the in- 
strument. 

A marriage settlement will cover after-acquired 
property where it is apparent from the terms of the 
settlement that it was the manifest intention of the 
parties to include such property,®^ and it is not nec¬ 
essary that the intention to apply the agreement to 
future-acquired property should be expressly stated 
in the contract, where this intention may be S^^- 
ered from the general tenor of the instrument;-" 
but where the settlement cannot reasonably be in¬ 
terpreted as covering after-acquired property such 
property will not pass.®® In order that a marriage 
settlement may restrict a wife’s power to control 
and dispose of her future-acquired property, real 
a nd personal, the language of the instrument should 
be plain, and the intent to do so unequivocal.®* 
Property owned by a person prior to the making of 
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Arming 36 N.T.S.2a 343—Taber v. 
First Citizens Bank & Trust Co. of 
Utica. 2SS N.Y.S. 350, 247 App.Div. 
580, affirmed 7 N.E.2d 682, 273 N.T. 
539. 

30 C.J. p 649 note 28. 

Marriage settlements relating to: 
Dower see Dower §§ 55, 56. 
Homesteads see Homesteads §§ 250, 
260. 

Widow’s allowance see Executors 
and Administrators § 341. 
Ignorance of partietdar property 
Agreement to convey ell property 
to fianc§e in consideration of her | 
marrj'ing grantor could not be lim¬ 
ited in its effect by her want of 
knowledge as to some of the proper¬ 
ty grantor had to convey.—Brock v. 
Fidelity & Deposit Co. of Maryland, 
CC.A.Ala., 86 F.2d 345, certiorari de¬ 
nied Fidelity & Deposit Co. of Mary¬ 
land V. Brock. 57 S.Ct. 610, 300 U.S. 
672, 81 L.Ed. 878. 

“Income” 

In a provision that the income from 
the amount settled on the wife shall 
be a charge or debt on the husband’s 
estate, the word “income” means “le¬ 
gal interest.”—In re Tiffany’s Estate, 
5 Pa.Dist. & Co. 727. 

41 C. J.S.-37 


12. Iowa.—^In re Hubinger, 130 N.W. 
155, 150 Iowa 307. 

30 C.J. p 650 note 29. 

13. Ill.—Bergmann v. Foreman State 
Trust & Savings Bank, 273 Ill.App. 
40S. 

Mass.—Eaton v. Eaton, 233 Mass. 
351. 

N.Y.—Dickinson v. Seaman, 193 N.T 
18. 

14. Or.—Knudson v. Knudson, 275 
P. 663, 128 Or. 635. 

15. Va.—^Wilcox v. Hubard, 4 Munf. 
346, 18 Va. 346. 

16. Ky.—Dills V. Scroggin’s Ex’x, 65 
S.W.2d 464, 251 Ky. 452—Dawson 
V. Dawson, 11 S.W.2d 933, 226 Ky. 
750. 

17 . Pa.—Shoch v. Shoch, 19 Pa. 252. 

18. N.T.—Gorham v. Fillmore, 18 
N.E. 729, 111 N.T. 251. 

19. S.C.—Wallace v. McCollough, 22 
S.C.Eq. 426 

20. N.C. — Stewart v. Stewart, 23 S. 
E.2d 306, 222 N.C. 387. 

Deposit of policy as security 

Where antenuptial agreement pro- 
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vided that if wife should survive 
husband as his widow she should re¬ 
ceive and accept from his estate 
after his death the “proceeds” from 
certain life policies in which his es¬ 
tate was named as beneficiary, and 
after the agreement was made the 
husband assigned the policies to bank 
as security for his indebtedness to 
bank, the wife was entitled to the 
full amount of the policies and not 
just to the amount of the policies 
less the debt to the bank.—Stewart v. 
Stewart, supra. 

21. Fla.—Northern Trust Co. v. 
King, 6 So.2d 539, 149 Fla. 611. 

30 C.J. p 650 note 41, 

Property acquired “since” marriage 
held to mean property acquired “aft¬ 
er” marriage.—Keller v. Keller, 247 
P. 433, 121 Kan. 520, 49 A.L.R. 113. 

22. N.T.—Johnston v. Spicer, 13 N. 
E. 753, 107 N.T. 185. 

30 C.J. P 651 note 42. 

23. Okl.—W^atson v. Stone, 171 P. 
336, 68 Okl. 33. 

30 C.J. p 650 note 43. 

24. N.C.—Dunlap v. Hill, 9 S.E. 112, 
145 N.C. 312. 
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an antenuptial contract and reconveyed after mar¬ 
riage may properly be held included under the con¬ 
tract where it appears that there was a fraudulent 
attempt to place such property beyond the opera¬ 
tion of the contract.25 

Estates in expectancy. An antenuptial contract 
may relate to contingent interests or estates in ex¬ 
pectancy, as discussed supra § 94, and on the vest¬ 
ing of such interests they are held or pass accord¬ 
ing to the terms of the agreement.^® 

Interest as ‘heir or othermise'' An antenuptial 
contract providing that the intended wife relinquish¬ 
es all right and interest in the property of the pro¬ 
spective husband, either as heir or otherwise, oper¬ 
ates to relinquish all claim not only to the property 
owned by him at marriage but also to that owned 
by him at his death.^? 

Property acquired “by right, devise, or bequest.^* 
Where a marriage settlement provides that all land 
coming to the wife “by right, devise, or bequest,” 
shall be included in certain trusts, the settlement 
means land acquired by right of inheritance, devise, 
or bequest, and therefore does not cover land ac¬ 
quired by the wife through purchase.^^ 

Property acquired in another state. Where an an- 
. tenuptial contract is entered into in one state, and 


the parties within a few months after their mar¬ 
riage remove to another state, and acquire property 
there in their separate names, and handle their prop¬ 
erty and financial affairs separately and apart, in 
conformity with such contract, this constitutes pri- 
ma facie evidence that the parties intended to be 
governed by such contract in their property rights in 
the second state, provided the contract does not con¬ 
tain limitations that would exclude such intention.29 
An instrument which, construed as a whole, clearly 
indicates that the wife thereby relinquishes her 
claims to any and all property of her husband is ap¬ 
plicable to property which he acquires in another 
state.^® 

Property acquired after termination of coveriwre 
will not be held included in a marriage settlement 
where the intention to include it does not clearly 
appear.31 

§ 105. -Rights of Survivor 

The rights of a surviving spouse under a marriage 
settlement are governed by the language of the particular 
contract Involved. 

The rights of surviving spouses under marriage 
settlements are governed by the language of the par¬ 
ticular contract involved.^^ The effect of a mar¬ 
riage agreement may be to cut off or abridge the 
rights of a spouse as survivor,provided the inten- 


25. Iowa,—Weis v. Bach, 25 N.W. 
211, 146 Iowa 320. 

30 C.J. p 651 note 44%. 

26. Ala.—Wilson v. Holt, 3 So. 321, 
83 Ala. 528, 3 Am.S.R. 768. 

30 C,J. p 651 note 46. 

27. Cal.—In re Warner, 92 P. 191, 
6 Cal.App. 361, reversed on other 
grounds 111 P. 352, 158 Cal, 441. 

28 . N.C.—Dunlap v. Hill, 59 S.E. 112, 
145 N.C. 312. 

29. Okl.—In re Cole’s Estate, 205 P. 
172, 85 Okl. 69. 

30. Fla.—^Northern Trust Co. v. 
King, 6 So.2d 539, 149 Fla. 611. 

31. N.Y,—Borland v. Welch, 56 N.E. 
556, 162 N.Y. 104, affirming 57 N. 
Y.S. 30, 38 App.Div. 284. 

30 C.J. p 651 note 50. 

32. Iowa.—In re Onstot’s Estate, 277 
N.W. 563, 224 Iowa 520. 

Neb.—^Neneman v. Rickley, 194 N.W. 
447, 110 Neb. 446. 

N.D.—Bender v. Bender, 256 N.W. 
222, 64 N.D. 740. 

Pa.—Moore v. Moore, 25 A.2d 130, 
344 Pa. 324, 139 A.L.R. 1225—Kol- 
man v. Kolman, 6 A.2d 532, 335 Pa. 
113. 

30 C.J. p 651 note 53. 

Constmctiou and operation of partic- 
lUar provisions 

(1) Generally. 


Ill.—In re Spindler’s Estate, 277 Ill. 

App. 397. 

Ky.—Farris v. Farris, 107 S.W.2d 

299, 269 Ky. 466. 

Pa.—In re Dear’s Estate, 22 PaDist. 

& Co. 639. 

(2) Under antenuptial contract 
whereby widow was to receive cer¬ 
tain sum on death of husband, widow 
was relegated to position of credi¬ 
tor of equal priority with other cred¬ 
itors of same class, where contract 
was purely executory and did not 
provide for settlement of any specific 
property or for lien on any specific 
property.—In re Shepherd’s Estate, 
261 N.W. 35, 220 Iowa 12. 

(3) Under antenuptial contract 
providing that at husband’s death 
wife should take certain share of 
husband’s property, widow took such 
share free from husband’s debts or 
costs of administration, there being 
sufficient additional property to satis¬ 
fy such obligations.—Boulls v. 
Boulls, 22 P.2d 465, 137 Kan. 880. 

(4) Under antenuptial contract 
whereby wife in lieu of other inter¬ 
ests in husband’s estate was to re¬ 
ceive ten thousand dollars, if that 
sum was not more than one fourth 
of estate, and one half of estate over 
eighty-five thousand dollars, admin¬ 
istration expenses, unsecured debts, 
state and federal taxes, and mort¬ 
gage indebtedness against realty 

578 


were deductible from portion of es¬ 
tate exceeding eighty-five thousand 
dollars and not from heirs’ portion 
of first eighty-five thousand dollara 
—Kaufman v. Smith, 36 P.2d 1029, 
140 Kan. 419, mandate amplified 41 
P.2d 313. 141 Kan. 315. 

33. Ind.—^Wheelock v. Wheelock, 187 
N.E. 205, 97 Ind. 501—^Higgins v. 
St. Joseph Loan & Trust Co. of 
South Bend, 186 N.E. 910, 98 Ind. 
App. 674. 

Kan.—Porter v. Axline, 114 P.2d 849, 
154 Kan. 87—Keller v. Keller, 247 
P. 433, 121 Kan. 520. 

Ky.—Smith’s Adm’r v. Price, 68 S.W. 

2d 422, 252 Ky. 806. 

Mich.—Marshall v. Reed, 211 NW. 

637, 237 Mich. 336. 

Pa.—Moore v. Moore, 25 A.2d 130, 
344 Pa. 324, 139 A.L.R. 1225. 

30 C.J. p 652 note 54. 

Release of: 

Curtesy see Curtesy § 12 c. 
Dower see Dower §§ 55, 56. 
Widow’s allowance or exemption 
see Executors and Administra¬ 
tors § 341. 

Renunciation by antenuptial or post¬ 
nuptial agreement of married per¬ 
son’s right to administer estate of 
spouse see Executors and Adminis¬ 
trators § 35 a. 

Particular agreements construed 
(1) Under antenuptial contract 
providing that surviving spouse was 
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§ 105 


tion to effect the result clearly appears but in 
the absence of proof of contrary intention a surviv¬ 
ing spouse will be entitled to legal rights of inheri¬ 
tance or distribution and if the deceased party 
to a contract of marriage settlement, providing for 
the release of such rights, has failed to fulfill his 
part of the contract the surviving party may take 
in accordance with the rights which would have 
accrued in the absence of the contract.^® Where 
the effect of the agreement is to extinguish the 
rights of the husband and wife in each other’s prop¬ 
erty, the wife is under no obligation to make pro¬ 
vision in her will for the husband’s care.^^ A pro¬ 
vision that the wife’s property is "never to be sub¬ 
ject to the control, contracts or liabilities of” her 
husband excludes the husband after the decease of 
the wife as well as during coverture.^^ Where an 


antenuptial agreement provided that the wife should 
have a good and sufficient maintenance during her 
life, she was not bound to live with her husband s 
executor or his relatives after his death without 
children, but was entitled to be supported wherever 
she reasonably chose to live, according to the style 
in which she lived during his life.^^ A surviving 
wife cannot secure maintenance from her deceased 
husband’s estate based on an antenuptial contract 
which fails to provide for maintenance,^0 or which 
negatives maintenance,^^ or which provides only 
for her maintenance during the husband’s lifetime.^^ 
An antenuptial agreement, providing that the bal¬ 
ance of the money paid the wife, remaining in her 
hands at her death, shall revert to the husband does 
not cut off the rights of the creditors of the de¬ 
ceased wife, no trust being created.-^s 


to receive “during life the interest 
on the one half of the wealth he [the 
husband] owns at death,” on death 
of husband widow was not entitled 
to one third in fee of all his estates 
under statute nor did fact that hus¬ 
band failed to exercise his right to 
dispose of remainder by will operate 
to enlarge her right.—Cummings v. 
Wood, 199 N.W. 369, 197 Iowa 1356. 

(2) A woman, entering into valid 
antenuptial agreement, wherein she 
definitely agreed not to claim any 
part of her husband’s estate, except 
amount given her by his will, is 
bound by such promise after his 
death, even though unable to enforce 
his implied covenant to make will, 
leaving her something sufficiently 
substantial to compensate her for her 
renunciation, because of its indefi¬ 
niteness as to amount to be given.— 
Friese v, Priese, 9 A.2d 404, 336 Pa. 
248—In re Friese’s Estate, 9 A.2d 401, 
336 Pa. 241, 125 A.L.R. 1016. 

Agreement as not preventing addi. 
tional benefits 

(1) An instrument whereby wife 
renounced all right, title, and inter¬ 
est she might have in any estate of 
which her husband might die seized, 
ordinarily will not affect her right 
to take any part of estate which her 
husband might choose to bequeath to 
her. 

N.T.—In re McGlone's Will, 32 N.B. 
2d 539, 284 N.T. 527, aflarmed Irv¬ 
ing Trust Co. V. Day, 62 S.Ct. 398, 
314 U.S. 556, 86 L.Ed. 452, 137 A. 
L.R. 1093—In re Willett's Estate, 
36 N.Y.S.2d 992, 178 Misc. 1000. 

Pa—In re Coane’s Estate, 16 Pa. 
Dist. & Co. 667. 

Wis.—In re Shirley’s Will, 242 N.W. 
207, 207 Wis. 549, 86 A.L.R. 1. 

(2) Nor will such an instrument 
constitute a “waiver” of any right 
which the legislature might there¬ 
after give the wife to succeed to 
property of her husband contrary 


to the terms of his will, where the 
instrument does not conform to the 
statutory requirements of a “waiver.” 
—In re McGlone’s Will, supra. 

(3) Where a wife agreed, in a post¬ 
nuptial contract, to accept, by testa¬ 
mentary disposition, a described 
home and a stated sum of money, in 
lieu of what might be due her by 
statute out of the husband’s estate, 
and subsequently a savings account 
was established under a deposit con¬ 
tract which provided for joint own¬ 
ership by the husband and wife with 
the right of survivorship, and the 
testator’s will provided for the wife 
in accordance with the postnuptial 
contract, and, after other devises, be¬ 
queathed the residuary estate to cer¬ 
tain heirs, neither the will nor the j 
postnuptial contract affects the wid¬ 
ow’s rights to the savings account, 
as the contract provided for a mini¬ 
mum bequest and does not prevent 
her from taking whatever more the 
testator gave to her.—In re Mcll- 
rath’s Estate, 276 Ill.App. 408. 

34. Mich.—Marshall v. Reed, 211 N. 
W. 637, 237 Mich. 336. 

Minn.—Berg v. Berg, 275 N.W. 836, 
201 Minn. 179. 

30 C.J. p 652 notes 56, 58. 

Where husband and wife were liv¬ 
ing together at time of husband’s 
death, postnuptial agreement does 
not relinquish widow’s statutory al¬ 
lowance, unless specifically included 
or unquestionably implied in con¬ 
tract.—Higgins V. St. Joseph Loan & 
Trust Co. of South Bend, 186 N.E. 
910, 98 Ind.App. 674. 

35 . Minn.—Berg v. Berg, 275 N.W. 
836, 201 Minn. 179. 

30 C.J. p 652 note 59. 

36. N.T.—Bliss v. Sheldon, 7 Barb. 
152, affirmed 8 N.T. 31. 

30 C.J. P 652 note 60. 

Unenforceable implied covenant 
The failure of decedent spouse to 
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perform an unenforceable implied 
covenant to provide for the survivor 
in decedent’s will does not entitle 
the survivor to take otherwise than 
as provided in the agreement.—Friese 
V. Friese, 9 A.2d 404, 336 Pa. 248— 
In re Friese’s Estate, 9 A.2d 401, 336 
Pa. 241, 125 A.L.R. 1016. 

Beceased’s obligations performed 
Where, in due time after wife’s 
death, her representative tendered 
to the surviving husband the amount 
specified in the marriage settlement, 
the fact that the wife did not in her 
lifetime, by transfer or will, make 
provision for the payment of such 
sum to the husband after her death 
did not constitute an abandonment 
of the settlement, which provided 
that the wife should pay, or on her 
death cause to be paid, to the hus¬ 
band the sum specified, and that the 
husband should accept such sum.— 
Morris v. Masters, 182 N.E. 406, 249 
Ill. 455. 

37 , Ill.—Kirchner v. Morrison, 150 
N.E. 690, 320 Ill. 236. 

33 , Qa.—Mason v. Deese, 30 Ga. 308. 
Wife’s power of control and disposi¬ 
tion see infra § 106. 

39 . N.T.—Loomis v. Loomis, 35 
Barb. 624. 

4a Iowa.—In re Mansfield, 170 N.W. 

415, 185 Iowa 339. 

30 C.J. p 652 note 67. 

41. Ky.—Atkins v. Atkins’ Adm’r, 
262 S.W. 268, 203 Ky. 291. 

42. Iowa.—^Lungren v. Lungrren, 197 
N.W. 646, 197 Iowa 519. 

Ky.—Pressman v. Pressman’s Adm’r, 
120 S.W.2d 739, 275 Ky. 45. 

43. N.T.—Palmer v. Hallock, 88 N. 
Y.S. 17, 94 App.Div. 485. 

30 C.J. p 652 note 66. 

Rights of creditors generally see in¬ 
fra § 108. 
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A divorced husband, if he survives, acquires no 
rights under an antenuptial settlement providing 
that the wife’s property should go to her husband 
in case he survives her.^^ 

§ 106. -- Wife’s Power of Control and Dis¬ 

position 

A marriage settlement may give the wife the right 
to manage, control, and dispose of the property affected; 
and such right may be exercised only in the nnode and to 
the extent provided. Unless it expressly so states, such a 
provision does not deprive the husband of his rights 
as survivor in property remaining undisposed of at the 
time of the wife's death. 

The instrument creating the marriage settlement 
may provide for the wife’s right to dispose of her 
property, and to manage and control the same as 
though unmarried,^® and an antenuptial contract so 
providing becomes executed on marriage of the par¬ 
ties.^® It may provide for equitable control under 
a trust for the sole benefit of the wife.'^'^ Apart 
from a married woman’s capacity to transfer her 
separate property under a statute removing her dis¬ 
ability, discussed infra § 196, her power of aliena¬ 
tion depends on a provision to such effect in the 
marriage agreement and courts of equity have 
no power to pass a wife’s separate property beyond 
the power reserved to her by the deed of settle- 
ment.'^^ A power of control will not be construed 
from negative language,such as a covenant by 
the intended husband that he will not at any time 
thereafter oppose, obstruct, or defeat the uses or 
estates declared by the agreement the language 
of the instrument must be plain and the intent of 

the parties unequivocal,®^ 

A power of disposition given to the wife may ren¬ 
der her interest subject to her debts.®^ 

Property settled on a wife by her first husband, 
with absolute power to dispose of it by deed or by 


will, is operative against the marital rights of the 
second husband.®^ Nevertheless, the parties Jo a 
marriage contract cannot defeat the interests of re¬ 
maindermen not parties to the agreement.®® Where 
a joint bank account is opened by the husband in 
accordance with an antenuptial agreement, the wife 
has no right to withdraw moneys from the account 
and to open an account with part thereof in her own 
name.®® 

Exercise of power of disposition. Any control 
given a married w’’oman over her marriage settle¬ 
ment must be exercised in the mode prescribed, and 
is limited to the rights expressly given.57 Where 
property is devised to the wife for life with power 
to dispose of one half thereof at her death, the 
power of disposal is executed by a marriage set¬ 
tlement made by the wife conveying her whole es¬ 
tate in the land to the trustees for the benefit of her¬ 
self and her intended husband and directing that at 
her death the property shall be divested of all trusts 
and vested in him.®® The marriage settlement may 
provide for the control or disposition of the prop¬ 
erty by making it necessary to procure the husband’s 
consent to changes of investments.®^ The right re¬ 
served to a married woman by antenuptial contract 
to dispose of her own property may be exercised by 
a mortgage,®® and if, under an antenuptial agree¬ 
ment, the husband and wife convey the wife’s sepa¬ 
rate property to a trustee with a proviso that she 
may, with the husband’s consent, mortgage it, a 
mortgage executed by the husband and wife and 
trustee is a proper execution of the power.®^ The 
marriage settlement may provide for the wife’s con¬ 
trol through power of sale and exchange.®^ 

Failure to exercise power. In general the failure 
of a married woman during her lifetime to dispose 
of property which, together with the right of dispo¬ 
sition, has been secured to her by antenuptial agree- 


44. Ga.—Barclay v. Waring, 58 Ga. 

86 . 

Effect of separation or divorce as ex- 
tingruishing settlement generally 
see infra § 110. 

45. Tenn.—^Key v. Collins, 236 S.W. 
3, 145 Tenn. 106. 

30 C.J. p 652 note 69. 

46. N.T.—White v. White, 47 N.T.S. 
273, 20 App.Div. 560, affirming 46 
N.T.S. 658, 20 Misc. 481. 

47. Ala.—Roper v, Roper, 29 Ala. 
247. 

30 C.J. p 653 note 71. 

48. Ohio.—Ross v. Ross, 2 Ohio Dec., 
Reprint, 181, 2 West.L.Month. 17. 

49. Ohio.—Ross v. Ross, supra. 
Tenn.—^Hix v. Gosling, 1 Lea 560. 
Postnuptial modification of antenup¬ 
tial contract see supra § 93. 


50. Pa,—^Withington’s Appeal, 32 Pa. 
419. 

51. Pa.—^Withington's Appeal, supra. 

52. N.C.—Dunlap v. Hill, 59 S.E. 112, 
145 N.C. 312. 

53. Ga.—McLaughlin v. Ham, 11 S. 
E. 889, 84 Ga. 786. 

30 C.J. p 653 note 79. 

54. Md.—Cole v. O'Neill, 3 Md.Ch. 
174. 

55. Ga.—McBride v. Greenwood, 11 
Ga. 379. 

Rights of third persons generally see 
infra § 108. 

56. R.I.-—Cole V. Cole. 21 A.2d 248, 
67 R.I. 168, reargument denied 22 
A.2d 337, 67 R.I. 168. 

57. Ala.—Dallas Compress Co. v. 
Smith, 67 So. 289, 190 Ala, 423. 

30 C.J. p 653 note 82. 
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Married’s woman's right under mar¬ 
riage settlement to dispose of prop¬ 
erty by will see the C.J.S. title 
Wills § 9, also 68 C.J. p 421 note 
61 and 30 C.J. p 653 note 89-p 654 
note 96. 

58. S.C.-—Boyd v. Satterwhite, 10 S. 
C. 45. 

59. Ala.—Dallas Compress Co. v. 
Smith, 67 So. 289, 190 Ala. 423. 

60. Ky.—Dudley v. Hilliard, 10 Ky. 
Op. 520. 

61. N.Y.—Leavitt v. Pell, 27 Barb. 
322, affirmed 25 N.Y. 474. 

62. Ala.—Dallas Compress Co. v. 
Smith, 67 So. 289, 190 Ala. 423. 

N.Y.—Belmont v. O'Brien, 12 N.Y. 
394. 
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■nt will give to the surviving husband the same i 
in the property as though the agreement had 
not been made;63 the agreement will not, in the ab¬ 
sence of express provision to that effect, deprive the 
L-band of his rights as survivor in property re¬ 
maining undisposed of at her death,64 as where the 
settlement merely provides that the wife’s property 
shall be and remain hers “subject to her control 
and disposal forever,” and on the death of the wife 
the property vests absolutely in the husband .60 The 
terms of the settlement may, however, obligate the 
wife to exercise her power of disposition in favor 
of her husband ,66 or provide for the disposal of the 
property in case of the wife’s failure to do so.67 
If it is intended, in a marriage settlement, to exclude 
the rights of the husband, in default of the wife’s 
Appointment, an express provision to such effect 
should be inserted in the deed .68 


g 107. _Provisions for Children or Heirs 

Unless the contrary clearly appears, an Intention to 
make provision fcr the issue of the marriage for which 
the settlement Is made, and not for the issue of any 
other marriage, will be presumed. The Interest taken by 
children depends on the language of the instrument. 


AND WIFE 8 

Marriage settlements generally provide for the 
issue of the marriage, and unless the contrary cice¬ 
ly appears an intention to make provision for the 
issue of the marriage will be presumed.69 Courts 
will construe marriage settlements with favorable 
regard to the interests of children,76 but this rule 
does not apply in a contest between collaterals 
devisees under the will of the husband on the one 
side, and the wife on the other.7i a voluntary post¬ 
nuptial settlement will not be supported in equity 
as against a child unprovided for and dependent on 
the settlor for support.72 Children provided for in 
a marriage settlement are presumed to be the chil¬ 
dren of the marriage for which the settlement was 
made,73 but by express agreement the children of a 
former marriage may be included.74 Where a mar¬ 
riage settlement provides that the property of the 
wife shall remain to the use of her children, the 
children born of such marriage are tenants in com¬ 
mon with the wife.75 

The particular interest taken by children under a 
marriage settlement will necessarily depend on the 
language of the instrument through which they 

claim.76 


e 3 _ Pa.—Talbot v. Calvert, 24 Pa. 
327. 

30 C J. P 654 note 97. 

Rights of survivor generally see su¬ 
pra § 105. 

64. Kan.—Kistler v. Ernst, 56 P. 18, 
60 Kan. 243. 

30 C.J. P 652 note 62. 

65. Tenn.—Brown v. Brown, 6 
Humphr. 127. 

66. Pa.—Turner v. Warren, 28 A. 

781. 160 Pa. 336. . 

30 C.J. p 654 note 98. 

67. ISr.C. —Boyd V. Small, 56 N.C. 
39. 

30 C.J. p 654 note 99. 

68. Md.—Jones v. Brown, 1 Md.Ch. 
191. 

Contract held to exclude husband’s 
rights 

Husband had no rights as survivor 
in property of wife dying intestate 
under an antenuptial agreement “to 
secure to each other, in case of death, 
each one's property,” and providing 
further that the woman should re¬ 
tain all the property she has or may 
afterwards acquire “to be her own, 
in fact, and be free from my [the 
husband’s] control as though we had 
never been man and wife.”—Key v. 
Collins, 236 S.W. 3, 145 Tenn. 106. 

69. Ill.—McCoy v. Pahmey, 55 N.E. 
61. 182 Ill. 60. 

30 C.J. p 654 note 4. 

Children: 

Revocation as to see infra § 109. 
Right to enforce contract see infra 
§ 117. 


Within scope of consideration see 
supra § 88. 

70. Iowa.—In re Hubinger, 130 N.W. 
155, 150 Iowa 307. 

30 C.J. p 654 note 5. 

71. Fla.—Caulk v. Fox, 13 Fla. 148. 

72. Ohio.—Crooks v. Crooks, 34 Ohio 
St. 610. 

30 C.J. p 655 note 16. 

73. Ill.—McCoy v. Fahrney, 55 N.E. 
61, 182 Ill. 60. 

30 C.J. p 654 note 7. 

74. Ky.—Hinklebein v. Totten, 60 S. 
W. 641, 22 Ky.L. 1357. 

30 C.J. p 654 note 8. 

Adoption by agreement 

Antenuptial agreement, whereby 
wife “adopted” husband’s children by 
former marriage and agreed that 
they should inherit from her, con¬ 
trolled distribution of wife’s estate 
as contract of inheritance.—Kalsem 
V. Froland. 222 N.W. 3, 207 Iowa 994. 

75 . Ga.—Carswell v. Schley, 56 Ga. 
101 .' 

76. Iowa.—Cummings v. Wood, 199 
N.W. 369, 197 Iowa 1356. 

Kan.—Kaufman v. Smith, 41 P.2d 
313, 141 Kan. 315, amplifying man¬ 
date 36 P.2d 1029, 140 Kan. '419. 

30 C.J. p 654 note 10. 

Construction and operation of par¬ 
ticular provisions. 

(1) Where antenuptial contract 
between decedent and second wife 
provided that each of decedent’s 
three daughters by first wife should 
receive two thousand dollars out of 
decedent's farm after his death, but 
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farm was sold before decedent's 
death and daughters were then each 
paid two thousand dollars under 
such contract, they were not entitled 
to be paid such amount again.—In re 
McGuffin’s Estate, 185 N.E. 295, 96 
Ind.App. 385. 

(2) Where husband contracted 
with wife that, should she prede¬ 
cease him and should he remarry, 
one third of his real estate should 
be equally divided among his chil¬ 
dren, equitable title to one third of 
husband’s real estate vested in his 
children immediately on his remar¬ 
riage after wife's death, subject to 
divestiture by husband’s bona fide 
transfer of the property to others 
during his lifetime.—^Aubry v. Au- 
bry, 45 N.E 2d 892, 70 Ohio App. ‘298. 

(3) Antenuptial agreement grant¬ 
ing life estate to intended spouse 
with reversion to heirs of grantor 
gives heirs no estate by purchase, 
but leaves in the grantor reversion, 
which he can transfer by subsequent 
deed.—Conrad v. Funnell, 232 P. 950, 
106 Okl. 56. 

(4) In an action to recover a tract 
of land where the complainants 
claimed title through a certain mar¬ 
riage contract entered into by their 
mother prior to her second marriage, 
wherein it was stated that her hus¬ 
band should acquire no right in her 
property and at her death all of her 
said property, in existence at her 
death, should descend to her chil¬ 
dren, it was held that the contract 
created no interest in the land in the 
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The term "'children” will include grandchildren 
when other parts of the instrument show an in¬ 
tention to provide for grandchildren.'^'^ 

The meaning of the word "heirs” in an antenup¬ 
tial contract is a question of intention to be deter¬ 
mined from the various circumstances involved, 
and may be interpreted as meaning children of the 
marriage'^® but will not include collateral heirs un¬ 
less the intention to include them is unmistakable.^® 

§ 108. - Rights of Creditors and Third 

Persons Generally 

The rights of creditors and third persons generally 
against the property affected by a marriage settlement 
depend on the interest acquired or retained under the 
settlement by the spouse indebted to them or under 
whom they claim. 

If a husband for a valuable consideration relin¬ 
quishes his marital rights in his wife's property, his 
subsequent grantee has no claim against the property 
left by the wife, since the husband had no inter¬ 
est therein to convey,and if, after the wife's 
death, the husband claims no further interest than 
a life estate given him by will no third person can 
assert that the husband has any other estate in the 

land,^2 

Creditors of husband. While a husband may, 
in the absence of fraud, make a valid settlement on 
the wife freed from all claims of future creditors, 
yet if there remains to the husband any legal inter¬ 
est at all in the property settled on the wife his 
creditors may reach that interest, and it is subject 
to his debts.S^ Where property is settled jointly on 
husband and wiie with reversion in the husband, his 
creditors can reach said reversion;^® and, where 
property is settled in trust to the use of the husband 
during the joint lives of the parties with remainder 
to the survivor, the husband's creditors can secure 
the husband’s interest in the use.^® If a woman, by 
antenuptial contract, settles money and personalty 
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on herself and after marriage buys a lot and build¬ 
ing materials, and the husband contributes noth¬ 
ing but services in building, the property is not lia¬ 
ble for his debts.^'^ A mere equitable interest of a 
husband under a marriage settlement cannot be sold 

on execution.^S 

Creditors of wife. Where an antenuptial con¬ 
tract provides that the prospective wife may man¬ 
age and control her separate property as though sin¬ 
gle, she may sell or encumber it and it is liable for 
her debts.S9 a woman in contemplation of marriage 
cannot make a marriage settlement reserving to her¬ 
self during coverture the income of her property, 
with provision against alienation by anticipation, so 
as to prevent her creditors from reaching such in¬ 
come.®® Where by the terms of an antenuptial con¬ 
tract the prospective wife receives money from her 
prospective husband to do with as she pleases, but 
with a proviso that at her death any unexpended 
portion shall go to her husband, after the death of 
the wife her creditors can secure the said money in 
preference to the heirs of the husband.®^ 

Bona fide purchasers. Where an antenuptial con¬ 
tract is merely a recognition of the wife's existing 
rights in her separate property, it cannot be con¬ 
strued as a conveyance to remaindermen so as to 
defeat the rights of a bona fide purchaser.®2 Al¬ 
though an antenuptial contract provides that con¬ 
veyances of property covered thereby must be join¬ 
ed in by both husband and wife, nevertheless a con¬ 
veyance by the wife alone to a bona fide purchaser 
will be upheld where it appears that the husband 
was present at the signing of the deed, and the 
husband may be compelled in equity to join for the 
purpose of perfecting the purchaser's title.®® Where 
an antenuptial agreement grants the wife a life es¬ 
tate with reversion to the heirs of the grantor, one 
to whom the grantor subsequently conveys the prop¬ 
erty takes it in fee on the death of the wife.®^ 


children and she could at any time 
convey the fee to the land.—Gnffln 
V. Meadows, 2 Tenn.App. 464. 

77. N.C.—Scott V. Moore, 60 N.C. 
642. 

issue of xuarriag'e g'ezLerally 

V^Tiere property is limited by a 
marriage settlement to the issue of 
the marriage generally, the children 
born of the marriage take as pur¬ 
chasers under both father and moth¬ 
er, and on the death of the parents 
as coparceners per stirpes, and not 
per capita.—Tabb v. Archer, 3 Hen. 
& M. 398, 13 Va. 398, 3 Am.D. 657. 

78. Ky.—Markwell v. Markwell, 4 
Ky.L. 908. 

79. Ky.—^Markwell v. Markwell, su¬ 
pra. 


80. Ky.—Markwell v. Markwell, su¬ 
pra. 

81. Iowa.—Finn v. Grant, 278 N.W. 
225, 224 Iowa 527. 

82. Ind.—Bowen v. Swander, 2'2 N. 
E. 725, 121 Ind. 164. 

Ky.—^V^^aller v. Harrison, 8 Ky.Op. 
717. 

83. Ky.—^Waller v. Harrison, supra. 
30 C.J. p 655 note 19. 

84. S.C.—Rivers v. Thayer, 28 S.C. 
Eq. 136. 

85. Va.—Roanes v. Archer, 4 Leigh 
550, 31 Va. 550. 

86. Va.—Butler v. McCann, 4 Leigh 
631, 31 Va. 631. 
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87. Ky.—Turner v. Short, 7 S.W. 
391, 9 Ky.L. 866. 

30 C.J. p 655 note 23. 

88. Ga.—Blake v. Irwin, 3 Ga. 345. 

89. Miss.—Stevenson v. Renardet, 
35 So. 576, 83 Miss. 392. 

30 C.J. p 655 note 27. 

90. Mass.—Jackson v. Von Zedlitz, 
136 Mass. 342. 

91. N.Y.—Palmer v. Hallock, 88 N. 
Y.S. 17, 94 App.Div. 485. 

30 C.J. p 655 note 29. 

9Z. U.S.—Bearden v. Benner, C.C. 

Ga., 136 P. 258. 

30 C.J. p 655 note 30. 

93. U.S.—Bearden v. Benner, supra 

94. Okl.—Conrad v. Funnell, 232 P. 
950, 106 Okl. 56. 



41 C. J- S. 


HUSBAND AND WIFE 


§ 109 


lienholders. Marriage settlements cannot divest 
existing Hens, such as judgments and mortgages,95 
t)iit ii the husband discharges an existing lien on 
property settled on the wife with money raised by 
the creation of a new lien the wife’s estate will be 
superior to the new lien.96 

§ 109- Revocation or Extinguishment 

A marriage settlement, In the absence of a statute to 
the contrary, may be revoked by the mutual consent of 
the parties. 

Prior to marriage an executory antenuptial con¬ 
tract may be revoked at Wilks'^ After marriage, ei¬ 
ther during coverture to the extent that the spous¬ 
es may enter into contractual relations with them¬ 
selves, as discussed supra §§ 89-93, or after a dis¬ 
solution of the coverture,98 they may, in the absence 
of a statute to the contrary,99 by the full and free 
consent of all parties interested, revoke an antenup¬ 
tial settlement or agreement.! Ordinarily, the con¬ 


tract cannot be revoked by the action of only one 
of the parties ;2 but one party may release his rights 
under the contract where such release operates only 
against such party.® 

A marriage settlement is sometimes made revoca¬ 
ble by an express power of revocation given in the 
deed,* or on dissolution of coveitJare.5 A settlement 
containing no clause providing for revocation, but 
not intended to be irrevocable, may be revoked by 
the settlor.® The right of revocation, however, is 
not presumed and will be denied where it would de¬ 
feat the purpose of the settlement,^ as where the 
husband and wife attempt rescission to the preju¬ 
dice of third persons provided for under the settle¬ 
ment,® such as issue of the marriage.9 

What constitutes. Revocation of a marriage set¬ 
tlement must be clearly expressed,*® and acts and 
conduct of the parties to be sufncient must be posi¬ 
tive, unequivocal, and inconsistent with the exist¬ 
ence of the contract.!! To show a voluntary aban- 


95 . Ga.—^Vason v. Bell, 53 Ga. 416. 
Va.— Justis V. English, 30 Gratt. 565, 
71 Va. 565. 

99 . Mo.—Anglade v. St. Avit, 67 Mo. 
434. 

97 ^ S,C.—South Carolina Loan & 
Trust Co. V. Lawton, 48 S.B. 282, 
69 S.C. 345, 104 Am.S.R. 802. 

98 . Mass.—^Woods v. Richardson, 
117 Mass, 276. 

Pa,— McFarland’s App., 4 A, 348, 1 
Pa.Cas. 512. 

99. Tex.—Groesbeck v. Groesbeck, 
14 S.W. 792, 78 Tex. 664—Engle- 
man v. Deal, 37 S.W. 652, 14 Tex. 
Civ. App. 1. 

30 C.J. p 656 note 44. 

L Kan.— Pattison v. Pattison, 283 
P. 483, 129 Kan. 558—Hoard v. 
Jones, 237 P. 888, 119 Kan. 138. 

30 C.J. p 656 note 45. 

Adverse effect 

Although a subsequent settlement 
is adverse to the interest of one of 
the parties to an antenuptial con¬ 
tract, nevertheless it may be sus¬ 
tained in the absence of fraud or 
coercion.—Cantrell v. Cantrell, 59 So, 
652, 654, 178 Ala. 273—30 C.J. p 656 
note 56. 

Antenuptial agreement held not re¬ 
voked 

X.T.—Ross V. Ross, 253 N.Y.S. 871, 
233 App.Div. 626, reversing 243 N. 
Y.S. 418, 137 Misc. 795, affirmed 
Hutchison v. Ross, 253 N.Y.S. 889, 
233 App.Div. 516, affirmed 187 N.E. 
65, 262 N.Y. ‘381, 89 A.L.R. 1007, 
reargument denied 188 N.E. 102, 
262 N.Y. 643, 89 A.L.R. 1023. 

Effect 

Surviving husband, on abrogation 
of antenuptial contract subsequent 
to marriage, but before wife’s death, 
was entitled to statutory rights in 


deceased wife’s property.—Hicks v. 
Oak’s Adm’r, 24 S.W.2d 917, 233 Ky. 
27. 

Separation agreement 

An antenuptial contract or agree¬ 
ment may be extinguished by a sub¬ 
sequent separation agreement.—Tal- 
linger v. Mandeville, 48 Hun 152, af¬ 
firmed 21 N.E. 125, 113 N.Y. 427. 

2 . Pa.—In re Von Steuben’s Estate, 
18 North.Co. 28. 

30 C.J. p 656 note 49. 

3. Tenn.—Maclin v. Haywood, 16 S. 
W. 140, 90 Tenn. 195. 

30 C.J. p 656 note 50. 

4. Fla.—Bailey v. Pinlayson, 6 So. 
157, 25 Fla. 153. 

N.Y.—Leavitt v. Pell, 25 N.Y. 474. j 
Husband’s debts 

An express power of revocation 
does not subject the property to the 
husband’s debts.—Strong v. Gregory, 
19 Ala. 146. 

5. Mass.—^V^oods v. Richardson, 117 
Mass. 276. 

6 . Pa.—Russell’s Appeal, 75 Pa, 269. 
30 C.J. P 656 note 53. 

On becoming discovert 

A deed of trust executed by a wo¬ 
man in contemplation of immediate 
marriage and for the protection of 
her property may be revoked by her 
on her becoming discovert.—McFar¬ 
land’s Appeal, 4 A. 348, 1 Pa.Cas. 512. 

7. Del.—Crumlish v. Security Trust 
& Safe Co.. 68 A. 388, 8 Del.Ch. 375. 

30 C.J. P 657 note 57. 

3 , Ill. —Yeaton v. Yeaton, 4 Ill.App. 
579. 

30 C.J. p 657 note 58. 

9 , S.C.—South Carolina Loan & 
Trust Co. V. Lawton, 48 S.E. 282, 
69 S.C. 345, 104 Am.S.R. 802. 

30 C.J. P 657 note 59. 
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10. A mere delay in the execution 
of marriage articles will not be pre¬ 
sumed to be a revocation thereof.— 
Magniac v. Thompson, C.C.Pa., 16 F. 
Cas.No.8,956, Baldw. 344, affirmed 7 
Pet. 348, 8 L.Ed. 709. 

Exercise of power 

A settlement, vesting the wife’s 
property in a trustee for her sole use 
and reserving the power to cancel 
such settlement on notice to the 
trustee, is not revoked by a mere or¬ 
der by the wife on the trustee to de¬ 
liver a portion of the trust property 
to her husband.—Gamble v. Nunn, 5 
1 Sneed, Tenn., 465. 

Subsequent agreement 

(1) A subsequent agreement sub¬ 
stantially the same as a prior ante¬ 
nuptial contract may constitute a 
revocation of such antenuptial con¬ 
tract, although not specifically re¬ 
ferring to it.—Hewlett v. Almand, 
103 S.E. 173, 25 Ga.App. 346—30 C.J. 
p 657 note 66. 

(2) A subsequent agreement, pro¬ 
viding for temporary fulfillment of 
the obligations of one party to the 
marriage contract by a third person, 
will not operate as a revocation. 
Denise v. Denise, 18 N.E. 368, 110 N. 
Y. 562, affirming 41 Hun 9, 2 N.Y.St. 
175—30 C.J. P 657 note 67. 

11, Acceptance of settlement 

Acceptance of a certain sum by 
the wife in full of her claim under an 
antenuptial contract will amount to 
a revocation.-Tallinger v. Mande- 

ville, 48 Hun 152, affirmed 21 N.E. 
125, 113 N.Y. 427. 

Conveyance 

Where, for a valuable considera¬ 
tion, a wife joins her husband in a 
conveyance of her rights in the prop¬ 
erty settled, there is a revocation 
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donment of an antenuptial agreement on the part of 
one of the spouses, it is necessary to establish that 
he or she has failed to carry out some of its terms 
with actual or constructive knowledge of their prop¬ 
er interpretation.^^ determining whether a con¬ 
tract of marriage settlement has been extinguished 
by mutual agreement, all the circumstances tending 
to prove the intention of the parties should be con¬ 
sidered.^^ 

An invalid postnuptial settlement made as a sub¬ 
stitute for an antenuptial contract does not oper¬ 
ate as a revocation of the antenuptial contract, 
but proof of the invalidity of the postnuptial settle¬ 
ment merely revives the antenuptial contract.^^ 

Resumption of marital relations does not nec¬ 
essarily revoke a postnuptial settlement made while 
the parties were living apart,but resumption of 
marital relations does abrogate a postnuptial con¬ 
tract made in contemplation of living apart at least 
in so far as such contract attempted to relieve the 
husband of the duty of maintaining his wife and 
children.^"^ 
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A valid subsequent or supplementary marriage 
settlement may have the effect of revoking in whole 
or in part a prior settlement.Where the wife 
joins in a conveyance of part of the property, this 
may operate as a rescission pro tanto,i9 but will not 
serve to rescind in toto.-® 

Consideration. An agreement to revoke a mar¬ 
riage settlement must be based on a sufficient con¬ 
sideration.-! The existence of the marriage rela¬ 
tion alone is not sufficient consideration for rescis¬ 
sion of an antenuptial contract .22 Ordinarily the 
mutual agreement of the parties is sufficient con¬ 
sideration for revoking an antenuptial agreement.23 
The relinquishment of a right by the wife is suffi¬ 
cient consideration to support a contract with her 
husband to revoke an antenuptial agreement.24 

§ 110. - Separation or Divorce 

In the absence of a statute or provision in the con- 
tract to the contrary, separation or divorce of the parties 
will not extinguish a marriage settlement. 

In the absence of contrary provisions in the con¬ 
tract of settlement,25 or of special statutory provi- 


thereof.—Stevenson v. Renardet, 35 
So. 576, 83 Mass. 392—30 C.J. p 657 
note 62. 

12. Ky.—^Harlin v. Harlin, 87 S.W.2d 
937, 261 Ky. 414. 

Pailure to pay taxes 

Antenuptial contract which provid¬ 
ed for payment by husband of house¬ 
hold expenses and taxes on wife’s 
property was not abandoned by fail¬ 
ure of husband to pay taxes for year 
in which husband died and husband's 
objection to various expenditures 
made by wife, where it was not shown 
that husband did not pay expenses he 
considered proper under contract.— 
Harlin v. Harlin, supra. 

Removal to home of child. 

Where a husband in his last illness 
was removed to the home of his son, 
although against the protest of the 
wife, in order that he might have 
better care, it was held not to be a 
desertion of his wife, so as to affect 
the validity of an agreement by 
which she had surrendered her rights 
in his estate.—Peet v. Peet, 46 N.W. 
1051, 81 Iowa 172. 

13. Kan.—Gordon v. Munn, 125 P. 
1, 87 Kan. 624, Ann.Cas.l914A 783, 
rehearing denied 127 P. 764, 88 Kan. 
72, Ann.Cas.l914A 783. 

30 C.J. p 657 note 60. 

14. Ill.—Stokes V. Stokes, 88 N.E. 
829, 240 Ill. 330. 

Ind.—Mallow v. Eastes, 100 N.E. 836, 
179 Ind. 267. 

30 C.J. P 657 note 69. 

15. Ill.—Stokes V. Stokes, 88 N.E. 
829, 240 Ill. 330. 

30 C.J. p 657 note 70. 


16. Ill.—^Weinebrod v. Rohdenburg, 
175 N.E. 379. 343 Ill. 318. 

30 C.J. p 658 note 71. 

Agreement held postnuptial settle¬ 
ment of property rights and not a 
separation agreement. Consequently 
the settlement was not terminated by 
a subsequent reconciliation.—In re 
Ray’s Estate, 156 A. 64, 304 Pa. 421, 
79 A.L.R. 772. 

17. Ill.—Boyd V. Boyd, 188 Ill.App. 
136. 

18. S.C.—South Carolina Loan & 
Trust Co. V. Lawton, 48 S.E. 282, 
69 S.C. 345, 104 Am.S.R. 802. 

30 C.J. p 658 note 73. 

19. Miss.—Stevenson v. Renardet, 
35 So. 576, 83 Miss. 392. 

20. Ill.—Martin v. Collison, 107 N. 
E. 257, 266 Ill. 172. 

30 C.J. p 658 note 75. 

21 . Pa.—In re Kesler, 22 A. 892, 143 
Pa. 386, 24 Am.S.R. 557, 13 L.R.A. 
581. 

Abandonment of legal proceedings 
On a suit by the wife against her 
husband for the enforcement of an 
antenuptial contract, an agreement 
for the dismissal of the suit on con¬ 
sideration that the husband shall 
give the wife, for her separate use, a 
certain fund held by him in her right 
is valid.—Kilby v. Godwin, 2 Del.Ch. 
61—30 C.J. p 658 note 78. 

Cash settlement 

An agreement by the wife, on a 
separation from her husband, in con¬ 
sideration of half of the amount fixed 
by antenuptial settlement, to make 
no further claim against his estate, 
is supported by a sufficient consider- 
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I ation.—Tallinger v. Mandeville, 21 X. 
E. 125, 113 N.Y. 427, affirming 48 
I Hun 152. 

Resumption of marital relations 
W’here the wife is dissatisfied with 
the antenuptial settlement, and in 
consequence estranges herself from 
her husband, his promise to revoke 
the marriage settlement if she will 
resume marital relations with him 
is not binding, since her agreement 
amounts to neither a valuable nor a 
meritorious consideration, it being 
her legal duty to resume such rela¬ 
tions.—In re Kesler, 22 A. 892, 143 
Pa. 386, 24 Am.S.R. 657, 13 L.R.A 
581. 

22. Ind.—Mallow v. Eastes, 100 N.E. 
836, 179 Ind. 267, reversing, App., 
96 N.E. 174. 

23. Kan.—Hoard v. Jones, 237 P. 
888, 119 Kan. 138. 

The release by husband and wife 
of their respective rights under an 
executory antenuptial agreement is 
sufficient consideration to support an 
agreement superseding it.—Cannon v. 
Birmingham Trust & Savings Co., 
69 So. 934, 194 Ala. 469. 

24. Relinquishment of homestead 
In view of fact that homestead 

rights of wife cannot be affected by 
antenuptial agreement, consent of 
wife to execute deed to homestead 
is sufficient consideration to support 
contract with husband to revoke an¬ 
tenuptial agreement.—Hoard v. Jones, 
237 P. 888, 119 Kan. 138. 

25. Mass.—Harvard College v. Head. 
Ill Mass. 209. 

30 C.J. p 658 note 86. 
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ions-® estrangement, separation, or divorce will 
f,or of itself extinguish a marriage settlement.27 
The fact that the divorce was granted for miscon¬ 
duct of defendant will not entitle plaintiff to secure 
cancellation of the settlement where such miscon¬ 
duct was postnuptial,2S but a divorce for cause ex¬ 
isting at the time of the marriage may cause for- 
feitu're of rights under a settlement.29 On the oth¬ 
er hand, it has been held that, under antenuptial 
contracts based on, and in consideration of, mar¬ 
riage. the contracting parties become bound to dis¬ 
charge the duties of husband and wife, and that 
such a contract cannot be enforced by a spouse who 
has abandoned the other without cause.3® Like¬ 
wise, it has been held that an antenuptial agreement 
made in contemplation of the particular marriage is, 
after its dissolution by divorce, without any pur¬ 
pose or effect and is necessarily terminated.®^ 

I 111 . - Subsequent Marriage 

The subsequent marriage of the parties does not 
extinguish an executory contract for a marriage settle¬ 
ment, since such contracts are upheld in equity. 

While, as discussed infra § 125, at common law 
mere executory contracts between a man and a wo¬ 
man are extinguished by their subsequent marriage 
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to each other, and a covenant entered into hy a man 
and a woman before marriage, to be executed after 
marriage, becomes unenforceable after the parties 
marry, nevertheless equity upholds contracts for 
marriage settlements,^- since otherwise the terms of 
the proposed agreement could not be carried out.^^ 
Likewise covenants in marriage agreements which 
are not to be performed during coverture are not 
extinguished by the marriage.34 

Where a divorce is held to terminate a prenuptial 
settlement, as discussed supra § HO, a subsequent 
remarriage of the parties will not revive such agree¬ 
ment so as to make it applicable to the second mar¬ 
riage. 3 5 

§ 112. - Subsequent Will 

The subsequent execution of a will by one of the 
spouses does not necessarily revoke a prior marriage set¬ 
tlement. 

The fact that one of the spouses subsequently 
makes a will containing a provision for the surviv¬ 
ing spouse, different from a provision in a marriage 
settlement, does not revoke such settlement.®® 
Whether the provisions of a will are in lieu of 
rights under an antenuptial contract depends on the 
intention of the testator.®^ If not intended as a 
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XTse of word “wife” in postnuptial 
settlement does not indicate that the 
trust set up therein should terminate 
on divorce.—Crise v. Smith, 133, A. 
110, 150 Md. 322, 47 A.Li.R. 467. 

26. Mo.—Leavy v. Cook, 71 S.W. IS 2, 
171 Mo. 292. 

30 C.J. p 659 notes 88-99. 

27. Ala.—Cryar v. Cryar, 10 So. 2d 
11 , 12, 243 Ala. 318, citing Corpus 
Juris. 

Md.—Crise v. Smith, 133 A. 110, 150 
Md. 322. 47 A.L.R. 467. 

Minn.—Sparrow v. Sparrow, 214 N.W, 
791, 172 Minn. 91. 

30 C.J. p 658 note 83. 

Subsequent misconduct as extin¬ 
guishing contract see infra § 115. 
Separation and reconciliation are 
acts of the parties, and, in the ab¬ 
sence of other considerations, do not 
affect property rights under an ante¬ 
nuptial contract.—Seuss v. SchukaL 
192 N.E. 668, 358 Ill. 27, 95 A.L.R. 
1461. 

Settlement of divorce suit 
Wife’s suit for divorce and alimony 
and acceptance of conveyance of 
land from husband in settlement 
thereof were not a repudiation of 
antenuptial contract.—Toung v. 
Sangster, 16 S.W.2d 92, 322 Mo. 802. 

28. Md.—Crise v. Smith, 133 A. 110, 
150 Md. 322, 47 A.L.R. 467. 

30 C.J. p 658 note 84. 

29. Ga.—Barclay v. Waring, 58 Ga. 

86 . 


80. Iowa.—York v. Perner, 13 N.W. 
630. 59 Iowa 487. 

N.j.—New Jersey Title Guaranty & 
Trust Co. V. Parker, 96 A. 574, 85 
N.J.Eq. 557. 

Sufficient cause 

Where husband and wife enter into 
an antenuptial contract in considera¬ 
tion of marriage, only such conduct 
as the law recognizes as ground for 
divorce will release one of the parties 
from the performance of his or her 
contract.—Veeder v. Veeder, 192 N. 
W. 409, 195 Iowa 587, 29 A.L.R. 191. 

31 . Ill.—Seuss V. Schukat, 192 N.E. 
668 , 358 Ill. 27, 95 A.L.R. 1461. 

Persons precluded 

Where wife could not avail herself ! 
of antenuptial agreement after ob- i 
taining div^orce because of husband’s 
fault and then remarrying husband, 
collateral heirs of deceased wife 
could not claim under such agree¬ 
ment.—Seuss V. Schukat, supra. 

32. Mass.—Frankel v. Frankel, 53 N. 
B. 398, 173 Mass. 214. 

30 C.J. p 659 note 3. 

33. Pa.—Broadrick v. Broadrick, 25 
Pa.Super. 225. 

30 C.J. P 659 note 4. 

34 . Ind.—Houghton v. Houghton, 14 
Ind. 505, 77 Am.D. 69. 

30 C.J. P 659 note 5. 

35. Ill.—Seuss V. Schukat, 192 N.E. 
668 , 358 Ill. 27, 95 A.L.R. 1461. 


Sa Mo.—Broyles v. Magee, App., 71 
S.W.2d 149. 

Agreement executed "by will 

Where one executes a will carry¬ 
ing out the provisions of a pr.or 
executory settlement, the agreement 
is executed by the will, and the testa¬ 
tor cannot afterward, by codicil or 
subsequent will, defeat the agree¬ 
ment.—Kilcourse V. Kilcourse, 278 
N.Y.S. 930, 244 App.Div. 755—30 C.J. 
p 659 note 7. 

Execution of antenuptial agreement 
in form of will see supra § 81. 

Xiegacy in lieu thereof 

An antenuptial agreement to pay a 
certain sum at the settlor's death is 
not revoked because the will gave a 
legacy in lieu thereof, thus postpon¬ 
ing It to the debts.—Hitchcock v. 
Genesee Probate Judge, 57 N.W. 1097, 
99 Mich. 128. 

More favorable provision does not 
revoke postnuptial contract.—Kirch- 
ner v. Morrison, 150 N.E. 690, 320 Ill. 
236. 

Disposition of all property 

Where an antenuptial contract 
gives a life estate in all the hus¬ 
band’s property to the surviving 
! spouse and remainder to the children, 
nothing can pass under the will.— 
Collins v. Bauman, 102 S.W. 815, 125 
Ky. 846, 31 Ky.L. 455. 

37. Miss.—Gilliam v. Chancellor, 43 
Miss. 437, 5 Am.R. 498. 

30 C.J. p 659 note 9. 
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substitute, taking under the will does not bar rights 
under the antenuptial agreement.38 The will may 
leave the wife to her election in the matter.39 

§ 113. - Subsequent Legislation 

Subsequent legislation cannot extinguish contract 
rights obtained in marriage settlements. 

A valid marriage settlement existing between hus¬ 
band and wife is not extinguished by subsequent leg¬ 
islation changing the laws concerning married wo¬ 
men’s property,^9 nor does such legislation alter 
the operation of the contract so as to affect the 
rights of the parties thereunder. 

§ 114. - Fraud, Undue Influence, or Mis¬ 

take 

What constitutes fraud and the effect of fraud, 
undue influence, or mistake in the making of mar¬ 
riage settlements is discussed supra §§ 80, 89. 

Examine Pocket Parts for later cases. 
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§ 115. - Prior or Subsequent Misconduct 

In the absence of a contrary intent expressed in 
the contract, subsequent misconduct does not as a gen. 
eral rule, forfeit rights obtained under a marriage set¬ 
tlement. 

As a general rule the rights granted under a mar¬ 
riage settlement are not forfeited by subsequent 
misconduct.‘^3 Cruel and inhuman conduct of the 
husband, condoned by the wife, does not w'ork a 
forfeiture of an antenuptial contract,^3 and even a 
settlement on the husband by the wife cannot be 
set aside because of his adultery,^^ unless a condi¬ 
tion to that effect is inserted in the contract.45 

§ 116. Cancellation 

A marriage settlement may be canceled on a showing 
of sufficient grounds therefor. 

On the showing of sufficient grounds therefor, a 
marriage settlement contract may be set aside by a 
court of equity or a court possessing equitable pow¬ 
ers.^® 

A marriage settlement may be canceled for du¬ 
ress, fraud, or undue influence coercion qj. 


38. Pa.—In re Coane’s Estate, 16 Pa. 
Dlst. & Co. 667. 

30 C.J. p 659 note 10. 

39. XJ.S.—Hunter v. Bryant, Pa., 2 
Wheat. 32, 4 L.Bd. 177. 

40. Ga.—Holies v. Munnerlyn, 10 S, 
R 365, 83 Ga. 727. 

Minn.—Desnoyer v. Jordan, 7 N.W. 
140, 27 Minn. 295. 

What law governs generally see su¬ 
pra § 101. 

41. Ala.—Smith v. Turpin, 19 So. 
914, 109 Ala. 689—Memphis & C. R. 
Co. V. Bynum, 9 So. 185, 92 Ala. 
335. 

Mo.—Rougtell V. Strode, 103 S.W. 510, 
126 Mo.App. 348. 

42. Minn.—Sparrow v. Sparrow, 214 
N.W. 791, 172 Minn. 91, quoting 
Corpus Juris. 

30 C.J. p 662 note 38. 

Operation of separation or divorce 
as revocation see supra § 110. 
Matiired rights 

Where the promises of the hus¬ 
band, under an antenuptial contract, 
to make payments of money to his 
wife have matured and the money 
has become due, the causes of action 
so perfected are not defeated by the 
wife’s subsequent desertion of the 
husband.—Sparrow v. Sparrow, 214 N. 
W. 791, 172 Minn. 91. 

43. Iowa.—Fisher v. Koontz, 80 N.W. 
551, no Iowa 498. 

30 C.J. p 662 note 39. 

44. Mass.—Chase v. Phillips, 26 N.E. 
136, 153 Mass. 17. 

45. Mass. — Chase v. Phillips, supra. 

46. Mo. — Jones v. McGonigle, 37 S. 


W.2d 892, 327 Mo. 457, 74 A.L.R. 
550. 

Neb.—In re Waller’s Estate, 217 N.W. 
588, 116 Neb. 352. 

N.D.—Charlson v. Charlson, 187 N. 

W. 418. 48 N.D. 851. 

Grounds for cancellation of instru¬ 
ments generally see Cancellation of 
Instruments §§ 14-36. 

Absence of power of revocation 

(1) Neither the fact that a trust 
deed executed hy a woman in con¬ 
templation of marriage does not con¬ 
tain a power of revocation, nor the 
fact that it does not give the set¬ 
tlor sufficient protection because it 
contains no restraint against antici¬ 
pation of the income of the trust 
fund, which is payable to her, is of 
itself sufficient ground to entitle her 
to have the marriage settlement can¬ 
celed or set aside.—Taylor v. But- 
trick, 43 N.E. 507, 165 Mass. 547, 52 
Am.S.R. 530. 

(2) Where, however, it has been 
agreed that a power of revocation 
should be included and such power is 
left out through mistake the settle¬ 
ment may be canceled.—Russell's Ap¬ 
peal, 75 Pa. 269—30 C.J. p 662 note 
48. 

47. Mass.—^Nathan v. Nathan, 44 N. 

E. 221, 166 Mass. 294. 

30 C.J. p 662 notes 51. 55, p 663 note 
64. 

Insufficient showing 

<1) Where the facts are insufficient 
to show undue influence or duress 
the settlement will not be disturbed. 
—Green v. Benham, 68 N.T.S. 248, 
57 App.Div. 9—30 C.J. p 663 note 60. 

(2) Where the only fact relied on 
to show undue influence or coercion 
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is that the trustee of the settlement 
was also the confidential adviser 
of the woman, the showing is insuffi¬ 
cient.—Falk v. Turner, 101 Mass. 494. 

(3) The fact that a woman was 
pregnant at the time of making an 
antenuptial contract is insufficient to 
show duress.—Peck v. Peck, 13 R.1. 
485, 34 Am.R. 702. 

(4) The fact that a woman signed 
reluctantly but voluntarily is in¬ 
sufficient to show duress.—Neely’s 
Appeal, 16 A. 883, 124 Pa. 406, 10 
Am.S.R. 594. 

30 C.J. p 663 note 63. 

Settlement set aside 

(1) Where husband misrepresented 
the amount of his property.—Gieseler 
V. Remke, 158 S.E. 847. 117 W.Va. 
430—30 C.J. p 662 note 52. 

(2) Where husband misrepresented 
the effect of the settlement.—^Ellis 
V. Ellis, 1 Tenn.Ch.A. 198—30 C.J. P 
662 note 53. 

(3) Where husband induced wife to 
sign a paper through misrepresenta¬ 
tion that it contained the stipulations 
agreed on. 

Ind.—Lamb v. Lamb, 30 N.E. 36, 130 
Ind. 273, 30 Am.S.R. 227. 

Mass.—Peaslee v. Peaslee, 17 N.E. 
506, 147 Mass. 171. 

48- N.J.—Curtis v. Crossley, 45 A 
905, 59 N.J.Eq. 358. 

30 C.J. p 662 note 56. 

To constitiite coercion invalidating 
a marriage settlement, there must be 
such compulsion affecting the mind 
that the execution of the postnuptial 
contract is not a voluntary act of 
the maker.—Mitchell v. Mitchell, 108 
N.E. 298, 267 Ill. 244. 
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surprise and imposition.^ Likewise, a settlen^nt 
be-set aside where the mode prescribed by law 
to ascertain the woman’s free consent has beeri 
omitted.®® Because of the confidential relation of 
the parties, relief may be granted against a mistake 
of law superinduced by the false representations of 
one party, relied on by the other ;®^ but mere ig¬ 
norance of her legal rights, where there are no 
fraudulent representations, is not ground for can¬ 
cellation of an antenuptial contract by the wife.®^ 

Actions, in general. The usual rules as to pro¬ 
ceedings and relief, see Cancellation of Instruments 
§§ 49^-90, apply in proceedings for the cancellation 
of marriage settlements.®® Accordingly, rescission 
of an antenuptial contract, when not effected by 
consent, can be accomplished only by the use of rea¬ 
sonable diligence to rescind promptly on discovery 
of the facts justifying rescission.®^ 

Ratification of an antenuptial contract precludes 
the ratifying party from subsequently attacking the 
contract for fraud,®® and a party cannot accept and 
retain the benefits of a contract of marriage settle¬ 


ment and at the same time maintain an action based 
on the ground of its invalidity.®® 

Time of commencement. An action for cancel¬ 
lation of an antenuptial contract by which the pro¬ 
spective wife released rights in her prospective hus¬ 
band’s estate may be maintained while the husband 
is still living and the rights are inchoate, because 
the wife has a present right to have the validity of 
the instrument determined.®’ Where there is a stat¬ 
ute limiting the time within which a suit to set aside 
an antenuptial contract must be brought, such a suit 
must be brought within the time so limited, 
suit to set aside an antenuptial contract need not be 
brought within the time limited by statute for con¬ 
testing a will.®® Whether the right of the party 
seeking to set aside the settlement has been lost 
by laches must depend on the facts of the particular 
case.®* Since the law frowns on litigation between 
husband and wife, where their relations are friendly 
and affectionate, in determining whether the wife 
has been guilty of laches the law takes account of 
the fact that she would be loath to institute legal 
proceedings against him.®’ 


_Taylor v. Rickman, 45 N. 

C. 278. 

30 C.J. P 663 note 67. 
sa Pa.-~Campbeiys Appeal, 80 Pa- 
298. 

51. Ind.—^Lamb v. Lamb, 30 N.E. 36, 
130 Ind. 273, 30 Am.S.R. 227. 

Tenn.— Ellis v. Ellis, 1 Tenn.Ch.A. 
198. 

30 C.J. P 663 note 65. 

52. Ill.—Robbins v. Robbins, 80 N. 
E. 326, 225 Ill. 333, 9 L.R.A.,N.S., 
953. 

30 C.J. p 663 note 66. 

53. Minn.—Welsh v. Welsh, 184 N. 
W. 38, 150 M4nn. 23. 

30 C.J. P 663 note 68. 

Pormal rentmciation 

Where antenuptial contract was 
not executed by will but by deed, 
formal renunciation thereof, as re¬ 
quired by statute in case of a re¬ 
nunciation of a devise of real es¬ 
tate to wife, was unnecessary by a 
wife suing to annul the contract.— 
Jones V. McGonigle, 37 S.W.2d 892, 
327 Mo. 457. 74 A.L.R. 550. 

54. N.Y.—Fargo v. Fargo, 11 N.T.S. 
646. 

30 C.J. p 663 note 69. 

55. Ill.—Landes v. Landes, 108 N.E. 
691, 26S Ill. 11—Rotes v. Phelps, 
194 I11.APP. 73. 

30 C.J. p 663 note 70. 

Acceptance of bequest 

If the wife was induced by fraud 
to enter into the contract, her ac¬ 
ceptance of a bequest under her hus¬ 
band’s will does not prevent her from 
suing to set the contract aside.— 


Baker v. Baker, 142 S.W.2d 737, 24 
Tenn.App. 220. 

Election 

The time allowed for a widow to 
elect under a will not having ex¬ 
pired, It is not necessary that she 
should made such election before fil¬ 
ing a bill to set aside an antenuptial 
contract providing for a definite sum 
in lieu of her distributive share.— 
Nathan v. Nathan, 41 N.E. 221, 166 
Mass. 294. 

Participating in probate proceedings 
Where a husband, after an ante¬ 
nuptial agreement, subsequently on 
his deathbed executed a postnuptial 
agreement, making an award to his 
wife grossly disproportionate to the 
value of his estate, the widow was 
not precluded from asserting her 
rights by participating or acquiescing 
in the probate proceedings had con¬ 
cerning her husband’s estate, and the 
trial court subsequently was author¬ 
ized to vacate the final decree en¬ 
tered in the probate proceedings con¬ 
cerning the husband’s estate—Charl- 
son V. Charlson, 197 N.W. 778, 50 N. 
D. 677. 

56. W.Va.—Chambers v. Pierce, 120 
's.E. 912, 94 WT.Va. 766. 

30 C.J. P 663 note 71. 

57. Minn.—Slingerland v. Slinger- 
’ land, 124 N.W". 19, 109 Minn. 407. 

58. Insufficient attack 

Neither the filing of a written elec¬ 
tion by widow to take under the law, 
in which was incorporated the state¬ 
ment that she repudiated her ante¬ 
nuptial agreement, nor the filing of 
exceptions to the inventory and ap- 
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praisement on ground that appraisers 
failed to allow statutory set-off and 
year’s support to widow, constituted 
an “attack” within purview of stat¬ 
ute providing that an antenuptial 
agreement is to be deemed to be valid 
unless an action is brought or an "at¬ 
tack” is made within six months of 
appointment of executor or adminis¬ 
trator.—Juhasz V. Juhasz, 16 N.E.2d 
328, 134 Ohio St. 257, 117 A.L.R. 993. 

59. Mo.—Jones v. McGonigle, 37 S. 

W.2d 892, 327 Mo. 457, 74 A.L.R. 

550. 

60. Mo.—Jones v. McGonigle, supra. 
Tury question 

Tenn.—Baker v. Baker, 142 S.W.2d 

737, 24 Tenn.App. 220. 

Knowledge o-f husband’s means 

In determining whether widow was 
barred by laches or acquiescence 
from maintaining suit against ex¬ 
ecutor of husband’s estate and hus¬ 
band’s devisees and legatees to set 
aside, for alleged fraud, an antenup¬ 
tial contract on theory that widow 
entered into contract in ignorance of 
husband’s wealth, that widow subse¬ 
quently knew or had reason to know 
that husband was a man of means 
was not sufficient to require that she 
commence action before husband s 
death to set contract aside.—Baker v. 
Baker, supra. 

61. Pa.—In re Flannery’s Estate, 173 

A. 303, 315 Pa. 576. 
public policy 

It would hardly be in keeping with 
sound public policy to place a bur¬ 
den on the wife to start such a suit 
during husband’s lifetime.—^Baker v. 
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Parties. All persons whose interests will be ad¬ 
versely affected by the cancellation of a marriage 
contract are necessary parties to a suit therefor.®^ 

Pleading. The general rules of pleading apply in 
actions or suits to set aside marriage settlements.®^ 
Since a wife in suing to set aside a marriage set¬ 
tlement submits her claim to a court of equity and 
is thereby subject to any equitable conditions im¬ 
posed by the court in its decree, it has been held 
that her pleadings were not insufficient for failure 
to allege a restoration or tender to restore that 
which she had received under the contract.®^ 

Evidence. The usual rules of evidence in suits to 
cancel or set aside instruments apply.®® There must 
be clear evidence of fraud to justify the setting 
aside of a marriage contract.®® 


§ 117. Enforcement 

a. In general 

b. Defenses 

c. Persons entitled to enforce 
a. In General 

In the absence of a statute granting jurisdiction to 
other courts, the enforcement of marriage settlements is 
within the jurisdiction of equity. 

In the absence of a statute expressly or impliedly 
extending jurisdiction over marriage settlements to 
other courts,®*^ the protection and upholding of ante¬ 
nuptial®® and postnuptial®® settlements come under 
the jurisdiction of equity which will enforce them.70 
After dissolution of the marriage by death a statu¬ 
tory settlement may be enforced in the courts of 
common law.^i 


Baker, 142 S.W.2d 737. 24 Tenn.ADp. 

220 . 

62. Eeirs 

In a suit to invalidate a marriage 
settlement in favor of a dead person, 
and to set aside her will, her heirs 
at law are parties in interest and 
necessary parties to the suit.—Mc¬ 
Donnell V. Eaton, C.C.Tex., 18 F. 710. 
Wife 

Where a husband seeks to impeach 
a marriage settlement, executed by 
himself and wife, she must be joined 
as defendant.—^Hale v. Gause, 38 N.C. 
114. • 

63. N.D.—Charlson v, Charlson, 187 
N.W. 418, 48 N.D. 851. 

30 C.J. p 664 note 77. 

Pleadings held sufficient 
W.Va.—Gieseler v. Remke, 185 S.B. 
847, 117 W.Va. 430. 

64. Mo.—Jones v. McGonigle, 37 S. 
W.2d 892, 327 Mo. 457, 74 A.L.R. 
550. 

65. Minn.—Welsh v. Welsh, 184 N. 
W. 38, 150 Minn. 23. 

30 C.J. p 664 note 79. 

es. Mich.—^Richard v. Detroit Trust 
Co., 257 N.W. 725, 269 Mich. 411. 
Ohio.—^Herman v. Soal, App., 49 N.E. 
2d 109. 

Okl—^Leonard v. Prentice, 43 P.2d 
776, 171 Okl. 522. 

30 C.J. p 664 notes SO, 81. 

67. N.Y.—Peck v. Vandermark, 1 N. 
E. 41, 99 N.Y. 29, affirming 33 Hun 
214. 

30 C.J. p 665 note 98. 

Orphans* court had jurisdiction of 
an action to cancel a' marriage con¬ 
tract.—In re Livengood’s Estate, 15 
Pa.Dist 239. 

Probate courts 

(1) Probate courts have no juris¬ 
diction in the absence of statute.— 


Gooch V. Suhor. 92 S.E. 843, 121 Va. 
35—30 C.J. p 665 note 1. 

(2) Under some statutes, however, 
probate courts may exercise jurisdic¬ 
tion in such cases. 

Mass.—Nathan v. Nathan, 44 N.E. 

221, 166 Mass. 294. 

N.Y.—Matter of Jones. 24 N.Y.S. 706, 
3 Misc. 586. 

(3) Where an antenuptial contract 
is in lieu of the widow’s maintenance 
and other rights, the probate court 
should make a proper order for its 
performance on application.—O'Brien 
V. Lien, 199 N.W. 914, 160 Minn. 276. 
Separate property act 

(1) Under a statute giving a mar¬ 
ried woman entire freedom to con¬ 
tract with reference to her separate 
property, her postnuptial contract 
with reference to such property may 
be enforced without resort to equity. 
—Eberhart v. Rath, 131 P. 604, 89 
Kan. 329, Ann.Cas.l915A 268. 

(2) Although statutes now gener¬ 
ally recognize the separate estates of 
married women, yet marriage settle¬ 
ments, being of equitable origin, do 
not rest on the statutory doctrine of 
separate estates.—Hosford v. Rowe, 
42 N.W. 1018, 41 Minn. 245—30 C.J. 
p 665 note 97. 

68. Iowa,—In re Shepherd’s Estate, 
261 N.W, 35, 220 Iowa 12. 

Me.—Smith v. Farrington, 29 A.2d 
163. 

Mass.—Wellington v. Rugg, 136 N.E. 
831, 243 Mass. 30. 

N.C.—Stewart v. Stewart, 23 S.E.2d 
306, 222 N.C. 387. 

30 C.J. p 664 note 87. 

Enforcement of parol agreements of 
marriage settlement see Frauds, 
Statute of § 249. 

Creditor’s rights 

W'lfe held to stand as a creditor 
under a marriage contract, and she 
has all the rights of a creditor to 
secure herself against waste or mis¬ 
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management, and to prevent a wrong¬ 
ful disposal of the estate.—^Appeal 
of Bannan, 1 Walk., Pa., 1. 

la action to construe antenuptial 
agreement it was not necessary to 
allege and prove facts negativing 
a presumption of fraud that would 
arise from any fiduciary relationship. 
—Guhl V. Guhl, 33 N.E.2d 185, 376 
Ill. 100. 

PriKiature distribution of deceased 
wife's personalty by final order did 
not preclude court of equity having 
jurisdiction of action under antenup¬ 
tial contract from properly adjusting 
parties* rights.—Hicks v. Oak's 
Adm’r, 24 S.W.2d 917, 233 Ky. 27. 

69. U.S.—^Kesner v. Trigg, Va., 98 U. 

S. 50, 25 L.Ed. 83. 

30 C.J. p 665 note 88. 

Effect of statutes 

Statutes, by providing for con¬ 
tracts between husband and wife, 
including conveyances, have made 
the equitable doctrine of postnuptial 
settlements less important than in 
former years.—Jones v. Clifton, Ky., 
101 U.S. 225, 25 L.Ed. 908—30 C.J. p 
665 note 94. 

Parties 

Where a trust created by a post¬ 
nuptial settlement was intended for 
the protection of the wife's estate 
in the land during the life of her 
husband, the wife, after the hus¬ 
band’s death, was entitled to enforce 
her rights in the land without mak¬ 
ing the heirs of the deceased trus¬ 
tee parties to the suit, since the 
trust became inoperative on the hus¬ 
band’s death.—Walt v. Walt. 81 S.W. 
228, 113 Tenn. 189. 

TO. Ky.—Sanders v. Miller, 79 Ky. 

517, 42 Am.R. 237. 

30 C.J. p 665 note 89. 

71. Me.—Bright v. 42hapman, 72 A. 

750, 105 Me. 62. 
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Tf, all cases involving marriage settlements a court 
of'equity has power to grant such relief as may be 
oroper under the particular circumstances.’- Eq¬ 
uity however, will not enforce a marriage agree¬ 
ment where the effect would be, contrary to the in¬ 
tention of the parties, to disinherit the only issue of 
the marriage.’^ A court of equity may appoint a 
trustee to carry into effect the terms of a contract 
for a marriage settlement,’^ where such an appoint¬ 
ment has become necessary through the resigna- 
tion,’5 death, or refusal to act’6 of the original trus¬ 
tee. 

Action for breach of contract. Where a man re¬ 
ceives property under an antenuptial settlement and 
then breaks his promise to marry, the woman may 
bring an action against him, or his estate, to recov¬ 
er the value of the property received by him under 
the contract.” Likewise, where under the statutes 
a wife may enforce an antenuptial settlement in a 
court of law, where the husband fails to perform 
as he had agreed the wife may maintain an action 
for damages against his personal representative.’* 

Contracts enforceable. A contract of marriage 
settlement fairly made and expressing the real inten¬ 
tion of the parties will be upheld and enforced” in 
a court of equity,*® without reference to the validity 


72. Minn.— Desnoyer v. Jordan, 14 
X.W. 259, 30 Minn, 80. 

30 C.J. P 665 note 90. 

Injunction 

( 1 ) A court of equity may, in a 


nents a court of the agreement at law.*l A clear and 
ii as may be agreement must exist before the courts wi ® 
nces ’* Eq- relief,** and a mere honest belief and expectation 
-riage agree- on the part of complainant that provision would be 
iry to the in- made for her by defendant is insufficient. n ex 
only issue of ecutory settlement, being revocable until execute , 
ay appoint a cannot be enforced.** 

of a contract antenuptial settlement which fails to comply 

h an appoint- statutory requirements as to execution may 

the resigna- nevertheless in a proper case be enforced in eqm- 
original trus- 85 

Where the statute of frauds is not invoked, equity 
-re a man re- decree performance of a parol antenuptial 

ettlement and ^^^ggnient which is admitted by the husband.*® 

ate, to recov- Where an antenuptial contract “ntams both ^- 
by him under id and invalid promises, it has been held that will 
r the statutes be enforced as to the valid promise, 
ittlement in a loss of destruction of a marriage settlement 

Is to perform being proved, the court may properly revive 

tain an action enforce the settlement,and a contract which 

Dresentative.^s been mutilated by the unauthorized act of one 

: of marriage party may likewise be enforced.^® 
the real inten- 

enforced*^^ in b. Defenses 

to the validity The usual defenses available against contracts gen- 

107 N.T. 185-Dc Baraute v. 1 


6 Barb. 492. .e SO C.J. P 665 note 9, 

75. Ala.—Love v. Graham, ^5 Aia*. 


Mass —Wellington v. Rugg, 136 
N.E. 831, 243 Mass. 30. 


3^37 82. Mass—weiiingu 

of eauity may. In a 30 C.j. P 667 note 29. N^B. ***■ *« ff- 

proper case, enjoin proceedings at ^ Y —Gleitsmann v. Gleitsmann, ’ • ^ 

law to protect the estate.—Me Alpine 70 NTS 1007, 60 App.Div. 371. 83. U.S.—Nickerson v. Nickerson, I>. 

V AIcAlpine, 101 A. 1021, 116 Me. 321 * * * „ ce T,.ri 1 C.. 8 S.Ct. 1355, 127 U.S. 668 , 32 L. 

I 30 CJ P 667 note 25. ”• Ind-Frazer v. Boss. 66 Ini 1. 3 ^^ 

(2) .4.n Injunction has been denied 78 . N.T.—Peck v. Vandemark, 1 N. Ark.— Hubbard v. McMahon, 176 S.W. 
where the Question was purely one e. 41, 99 N.T. 29. 122, 117 Ark. 563. 

of interpretation for the determine- u.S.— Commissioner of Internal *® P ®®® 

tion of which the court of law was 'j^gvenue v. Bristol, C.C.A., 121 F. 84. Ala.—Andrews v. Andrews, 28 

equally as competent as a court of -.oq * Ala 432. 

, «_j__ C<A,.wi/qa-r.e. 90 _ . .. _ i O 


tion of which the court of law was 
equally as competent as a court of 
chancery.—Saunders v. Saunders, 20 


Ala. 432. 


A® Iowa— Veeder v. Veeder, 192 N.W. pia.—Caulk v. Fox, 13 Fla. 148 
note AO. __ tio AT.-R 1 Q 1 . wsarrl V Woodwa 


Ala. 710-30 C.J. P 667 note 26. ^ 28 

Receiver N.T.—Taber v. First C 

Court could not appoint receiver Trust Co. of Uticj 

in wife’s suit for alleged fraud in 247 App.Div. 58 

obtaining antenuptial agreement, NE2d 682 273 N.T. i 
Where hill did After-acQUired property 

separate maintenance.—Reed v. Reea, Antenuptial agreements between 
229 N.W. 456, 250 Mlch. 63. and wife will ' ' 


409, 195 Iowa 587, 28 A.L.R. 191. Tenn.—^Woodward v. Woodward, 

N'T.—Taber v. First Citizens Bank Sneed. 49. 

& Trust Co. of Utica, 288 N.Y.S. 30 C.J. P 666 note 13. 

350, 247 App.Div. 580, affirmed 7 ^ —Smith v. F 

N.E.2d 682, 273 N.T. 539. ‘ 


85. Me.—Smith v. Farrington, 29 A. 
2 d 163. 

30 C.J. p 666 note 14. 


-- - Antenuptial agreenieiiu& 

229 N.W. 456, 250 Mich. 5o. husband and wife will be enforced 86. Ga.—Kirksey v. Kirksey, 30 Ga. 

Trustees under marriage settlement j-gg^rdless of whether they relate to 156 . 
for the sole and separate use of or after-acquired property. 30 C.J. p 666 note 16. 

the wife will be required to protect _McGlone’s Will, 17 N.Y.S.2d ^ 

the.tate from both the husband and 

Mass.— Davenport V. Davenport, 5 Al- y, 527 , affirmed Irving Trust Co. v. 91/. 


len 464. 

Pa.—Lowrie's Appeal, 1 Grant 373. 

30 C.J. p 665 note 92. 

73. Va.—Payne v. Coles, 1 Munf. 
373, 15 Va. 373. 

74. Ala.—Love v. Graham, 25 Ala. 
187. 

N.T.—Johnston v. Spicer, 13 N.E. 753, 


--- - 017 

Y. 527, affirmed Irving Trust Co. v. 91/. 

Day. 62 S.Ct. 398, 314 U.S. 556, 86 L. 30 C.J. p 666 note 18. 

Ed. 452, 137 A.L.R. 1093. ^ —McNutt v. 


80. Iowa.—Jacobs v. Jacobs, 42 Iowa 
600. 

30 C.J. P 665 note 8. 

81. Ala.— Gould V. Womack, 2 Ala. 
83. 


g8_, ind.—McNutt v. McNutt, 19 N.E. 

115, 116 Ind. 545, 2 L.R.A. 372. 

30 C.J. p 666 note 19. 

89 . Ga.—Barclay v. Waring, 58 Ga. 
86 . 

30 C.J. P 666 note 20. 
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erally are available as defenses against the enforcement 
of marriage settlements. 

Marriage settlements being merely civil contracts, 
all defenses which could be properly set up against 
other contracts may be set up against them,^^ such 
as laches,91 waiver,92 estoppel,93 or abandonment 
of the contract.94 

Failure of performance by complainant seeking 
enforcement of a marriage settlement will preclude 
relief, where in the absence of such performance 
enforcement against defendant would be inequita- 
ble.95 A mere breach of a stipulation in a partially 
executed contract, however, will not necessarily 
work a forfeiture.93 Where the husband deliber¬ 
ately prevents the fulfillment of a condition on 
which his liability under the contract depends, he, 
or those claiming under him, cannot take advantage 
of his own wrongful conduct to escape liability un¬ 
der the contract. 9 7 


c. Persons Entitled to Enforce 

Marriage settlement contracts may be enforced by 
all persons coming within the scope of the considera¬ 
tion. 

In general, marriage settlement contracts will be 
enforced in favor of all persons coming within the 
scope of the consideration, but not in favor of per¬ 
sons who are without the scope of the considera- 
tion.93 Persons entitled to sue as within the scope 
of the consideration of marriage include the wife,9& 
and have been held to include the wife and offspring 
and those claiming under and through them.i It 
has been held, however, that where there is no pro¬ 
vision in the antenuptial agreement for prospective 
children such children of the marriage have no 
right to enforce the contract.^ Collateral relatives 
and mere volunteers not being by general rule with¬ 
in the reach and influence of the mere considera¬ 
tion of marriage, marriage contracts ordinarily will 


90. Ark.—Shirey v. Shirey, 112 S.W. 

369, 87 Ark. 175. 

Fleadiugr lield sufficient 

Alleg-ations that widow was in¬ 
duced to sign antenuptial agreement 
by deceit, that contract was unfair, 
and was abrogated by oral agreement 
after marriage, stated a cause of ac¬ 
tion.—Pattison v. Pattison, 283 P. 
483, 129 Kan. 558. 

Satisfaction 

(1) Where husband, during his last 
illness, told attorney to get securi¬ 
ties and deliver them to wife, say¬ 
ing, “I want to give these to” wife, 
and after securities were delivered to 
wife, made will in favor of other 
heirs which would be ineffectual if 
delivery of securities operated as gift 
rather than as partial satisfaction 
of antenuptial contract with wife, 
husband intended such partial satis¬ 
faction rather than gift and the ben¬ 
eficiaries of husband’s estate were 
not estopped, by husband’s failure to 
inform wife unequivocally that his 
delivery of securities to her was in¬ 
tended as satisfaction pro tan to of 
antenuptial contract.—Farris v. Far¬ 
ris, 107 S.W.2d 299, 269 Ky. 466. 

(2) The acceptance of securities 
as pro tanto satisfaction of ante¬ 
nuptial contract did not bind wife to 
retain them as investment, but she 
had right to dispose of them as she 
saw fit.—Farris v. Farris, supra. 

91. Ala.—Dallas Compress Co. v. 

Smith, 67 So. 289, 190 Ala. 423. 

SO C.J. p 667 note 36. 

92. Ill.—Long V. Barton, 86 N.E. 127, 

236 Ill. 551, 19 L.R.A.,N.S., 384. 

30 C.J. p 667 note 37. 

Wife selling property given her by 
antenuptial contract with knowledge 
of husband’s fraud in obtaining sig¬ 
nature to contract could not bring 
suit in equity to compel husband to 


make good the representation.—Reed 
V. Reed, 229 N.W. 456, 250 Mich. 53. 

93. Ark.—Comstock v. Comstock, 225 
S.W. 621, 146 Ark. 266. 

30 C.J. p 667 note 38. 

Part performance 

Where contract between husband 
and wife has been fully executed by 
wife, husband will be estopped to 
refuse performance on his part on 
ground that contract was not orig¬ 
inally binding on wife.—Davis v. 
Cook, 85 S.W.2d 17, 337 Mo. 33. 
Wife held estopped 

Where, after execution of ante¬ 
nuptial contract, parties married and 
lived together for thirteen years, 
during which time husband made will 
with wife’s approval, making ante¬ 
nuptial contract a part thereof, and 
making other provisions for wife at 
her request, and antenuptial contract 
was given consideration in property 
settlement growing out of divorce 
action, wife could not, after hus¬ 
band’s death, successfully attack an¬ 
tenuptial contract as against hus¬ 
band’s personal representative.— 
Leonard v. Prentice, 43 P.2d 776, 171 
Okl. 522. 

94. Iowa.—York v. Perner, 13 N.W. 
630, 59 Iowa 487. 

30 C.J. p 667 note 39. 

95. Mass.—Sullings v. Sullings, 9 
Allen 234. 

Independent covenants 

W'ife’s covenant in antenuptial 
agreement to sign documents relat¬ 
ing to husband’s property and hus¬ 
band’s covenant that wife should re¬ 
ceive certain sum from his estate 
were independent, and not mutual 
covenants, so that wife’s failure to 
perform did not relieve husband’s es¬ 
tate of liability.—Foreman State 
Trust & Savings Bank v. Tauber, 180 
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N.E. 827, 348 Ill. 280, affirming In re 
Tauber’s Estate, 262 Ill.App. 614. 

96. Ind.—Buffington v. Buffington, 51 
N.E. 328. 151 Ind. 200. 

30 C.J. p 665 note 7. 

97. KiUing wife 

Where the wife was to receive a 
sum of money if she survived the 
husband, and he kills her and then 
commits suicide, his estate cannot 
escape liability for the payment to 
the wife’s estate on the ground that 
she did not survive him. 

Ill.—Foreman State Trust & Savings 
Bank v. Tauber, 180 N.E. 827, 348 
Ill. 280, affirming In re Tauber’s 
Estate, 262 Ill.App. 614. 

N.Y.—Logan v. Whitley, 114 N.Y.S. 
265, 129 App.Div. 666. 

98. Ill.—Morris v. Masters, 182 N.K 
406, 349 Ill. 455. 

30 C.J. p 667 notes 45. 46. 

99. Pa.—In re Coane’s Estate, 165 
A. 2, 310 Pa. 138. 

1. Md.—Michael v. Morey, 26 Md. 
239, 90 Am.D. 106. 

30 C.J. p 667 note 48. 

2. Seference to will 

An antenuptial agreement, which 
referred to will containing provision 
for prospective children, and which 
contained prohibition against altera¬ 
tion of provisions in will for benefit 
of intended wife, but which did not 
itself contain provision for prospec¬ 
tive children, did not incorporate any 
provisions of will other than those 
made for benefit of intended wife 
and did not confer right on child sub¬ 
sequently born to enforce agreement 
or question legality of testator’s 
transfer of property to sister after 
his separation from wife.—Harding 
V. Bailey. 27 N.E.2d 687, 306 Mass. 
108. 
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not be enforced at their instance but, where eq¬ 
uity enforces a marriage settlement in favor of 
those coming within the scope of the marriage con¬ 
sideration, it will enforce it in full, in favor of all 
the beneficiaries, whether they are within the scope 
of the consideration or only volunteers,^ and where 
it is obvious that the intention was to include them a 
marriage settlement may be enforced by collaterals® 
or by children of a former marriage.® A marriage 
settlement enforceable as between the parties may, 
after the death of any party to the contract, be en¬ 
forced by or against their representatives.7 


§ 118. Evidence 

The party alleging the existence or invalidity of a 
marriage settlement has the burden of proving such fact. 
The usual rules as to admissibility and weight and suf¬ 
ficiency of evidence apply. 

The burden of proving a marriage settlement rests 
on the party who alleges its existence,® and the bur¬ 


den of proving her performance of the contract, or 
a legal excuse for her failure to do so, rests on a 
wife seeking to enforce the contract.® Although it 
has been held that the party relying on the contract 
has the burden of showing that it was fairly enters 
into,t® as a general rule the burden of showing its 
invalidity rests on the party seeking to impeach it^^ 
for forgery,!® fraud,®® mistake,®^ or undue influ¬ 
ence.®® If, however, there is anything about an 
antenuptial contract to indicate that the intended 
wife has been unduly influenced to make it, that 
will overcome its prima facie validity so as to re¬ 
quire the person asserting its validity to at least 
show facts restoring such prima facie validity.®® 

The burden of proving exceptions in the settle¬ 
ment is on the person desiring to take advantage 
thereof, especially where the matters of exception 
are within his knowledge and presumably not with¬ 
in the knowledge of the opposing party.®'^ 

There is a presumption that the parties at the 


3 ^ Ill.— Morris v. Masters, 182 N.E. 

406. 349 Ill. 455. 

30 C.J. P 667 note 50. 

4 ^ Ill.— Achilles v. Achilles, 28 N.E. 

45, 137 Ill. 589. 

SO C.J. P 667 note 51. 

5 ^ Ill.—Dunlop V. Lamb, 55 N.E. 354, 
182 Ill. 319. 

30 C.J. P 668 note 52. 

6. Ga.—Vason v. Bell, 53 Ga. 416. 
Md.—Michael v. Morey, 26 Md. 239, 

90 Am.D. 106. 

30 C.J. p 668 note 53. 

7. Ill.—Foreman State Trust & Sav¬ 
ings Bank v. Tauber, 180 N.E. 827, 
348 Ill. 280, affirming In re Tau¬ 
ber’s Estate, 262 Ill.App. 614. 

Pa.—In re Coane's Estate, 165 A. 2, 
310 Pa. 138. 

30 C.J. p 668 note 54. 

Husband’s intention not to perform 
The fact that a husband did not 
intend to carry out an antenuptial 
contract by which he promised to be¬ 
queath the wife five thousand dollars 
in consideration of her surrender of 
her rights in his property was imma¬ 
terial, she being entitled to recover 
the amount from his estate.—Wel¬ 
lington V. Rugg, 136 N.E. 831, 243 
Mass. 30. 

3. Ill.—Seuss V. Schukat, 192 N.E. 

668, 358 Ill. 27, 95 A.L.R. 1461. 

Ky.—Truitt v. Truitt’s Adm’r, 162 S. 
W.2d 31, 290 Ky. 632, 140 A.L.R. 
1127. 

N.T.—In re McGlone’s Will, 17 N.Y.S. 
2d 316, 320, 258 App.Div. 596, cit¬ 
ing Corpus Juris, reversing 13 N. 
T.S.2d 76, 171 Misc. 612, and re¬ 
versed on other grounds 32 N.E. 2d 
539, 284 N.Y. 527, affirmed Irving 
Trust Co. V. Day, 62 S.Ct. 398, 314 


U.S. 556, 86 L.Ed. 46*2, 137 A.L.R. 
1093. 

30 C.J. p 668 note 59. 

Burden of proof and presumptions: 

Of: 

Notice to creditors or subsequent 
purchaser see supra § 87. 
Reasonableness of provision for 
wife see supra § 97. 

On conveyance of one spouse to 
another see infra §§ 139, 146. 

9. Iowa.—Veeder v. Veeder, 192 N. 
W. 409, 195 Iowa 587, 29 A.L.R. 
191, 

10. Ky.—Potter’s Ex’r v. Potter, 29 
S.W.2d 15, 234 Ky. 769. 

11. Ky.—Ray v. Ray's Ex'x, 60 S. 
W.2d 935, 249 Ky. 347. 

■yVis._In re Koeffler’s Estate, 254 N. 

W. 363, 215 Wis. 115. 

30 C.J. P 668 note 60. 

Constructive fraud 

(1) Presumption of “constructive 
fraud” does not arise from relation¬ 
ship of husband and wife so as to 
require one invoking contract be¬ 
tween them to prove affirmatively 
that it was not product of undue in- 
fiuence, inequality, overreaching, de¬ 
ception, or mistake.—In re Moore’s 
Will, 41 N.Y.S.2d 697. 

(2) On the other hand, it has been 
held that every presumption is 
against the validity of an antenuptial 
contract between a couple engaged 
to be married, and that the burden 
of proof is on the husband to show 
its validity.—Pierce v. Pierce, 71 N.Y. 
154, 27 Am.R. 22—In re McGlone’s 
Will, 17 N.Y.S.2d 316, 258 App.Div. 
596, reversing 13 N.Y.S.2d 76, 171 
Misc. 612, and reversed on other 
grounds 32 N.E.2d 539, 284 N.Y. 527, 
affirmed Irving Trust Co. v. Day, 
62 S.Ct. 398, 314 U.S. 556, 86 L.Ed. 


452, 137 A.L.R. 1093—In re McGlone’s 
Will, 8 N.Y.S.2d 135, 169 Misc. 498. 
denying motion 2 N.Y.S.2d 888, 1&6 
Misc. 636, affirmed 11 N.Y.S.2d 3, 256 
App.Div. 1074. 

12. Miss.—^Watson v. Duncan, 37 So. 
125, 84 Miss. 763. 

13. Mich.—Richard v. Detroit Trust 
Co., 257 N.W. 725, 269 Mich. 411— 
Title & Trust Co. v. Jaster, 217 N. 
W. 42, 241 Mich. 416. 

Pa.—See In re Holwig's Estate, 53 
Dauph.Co. 346. 

Wis.—Bibelhausen v. Bibelhausen, 
150 N.W. 516, 159 Wis. 365. 

Gifts to chlldreu 

Where wife, under settlement, was 
to receive a child's share in hus¬ 
band’s estate, father’s gifts to chil¬ 
dren, made from income, were not 
in fraud of his wife’s rights and the 
widow had the burden of proving 
that such gifts were in fraud of her 
rights.—In re Clark’s Estate, 154 A. 
919, 303 Pa. 538. 

Antenuptial contracts are not in^ 
herently fraudulent, nor is there any 
such presumption, but there must be 
some evidence of gross disproportion 
or other fact from which fraud may 
be inferred before burden changes.— 
In re McCready’s Estate, 175 A. 554, 
316 Pa. 246. 

14. Iowa—Chew v. Chew, 38 Iowa 
405. 

15. Iowa—^Nesmith v. Platt, 114 N. 
W. 1053, 137 Iowa 292. 

16. Tenn.—Baker v. Baker, 142 S.W. 
2d 737, 745, 24 Tenn.App. 220, citing 
Corpus Juris. 

30 C.J. p 668 note 65. 

17. Mo.—Hoffmann v. Hoffmann, 29 
S.W. 603, 126 Mo. 486. 

30 C.J. p 668 note 66. 
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time of executing the marriage settlement were 
aware of their legal rights.!* In the absence of ev¬ 
idence to the contrary, the presumption is that an 
antenuptial contract was executed on the day of its 
date.!* 

Admissibility. The general rules governing the 
admissibility of evidence in civil actions apply to 


41 C.J.S. 

actions involving marriage settlements ,20 and of 
course, evidence may be admissible for one purpose 
but not for another.^l 

Weight and sufficiency. The general rules as to 
the weight and sufficiency of evidence apply ,22 in. 
eluding evidence to show fraud, undue influence 23 
or waiver or ratification.*! ’ 


IV, TEAJTSACTIONS BETWEEN HUSBAND AND WIFE 


§ 119. Contracts 

At common law husband and wife cannot contract 
with each other, but in equity contracts between them 


may be enforced to the extent that they are fair and 

Under the common-law doctrine husband and wife 
cannot contract with each other,** because in con- 


18. Iowa.—Cummings v. Wood, 199 
N.W. 369, 197 Iowa 1356. 

disclosure by attorney 

Attorney personally chosen by cli¬ 
ent presumptively discharged his 
duty by disclosing to her, prior to ex¬ 
ecution of antenuptial agreement, 
such legal rights as she possessed, 
and such knowledge would be at¬ 
tributed to her in connection with 
subsequent consummated agreement. 
—In re Markel’s Estate, 24 N.Y.S.2d 
253, 175 Misc. 570, 573, affirmed 27 
N.T.S.2d 447, 261 App.Div. 950. 
Widow’s allowaxLce 

Presumption exists that wife, at 
time she executed postnuptial agree¬ 
ment, knew what her legal rights 
were, Including right to widow's al¬ 
lowance on husband’s death.—Hig¬ 
gins V. St. Joseph Loan & Trust Co. 
of South Bend, 186 N.E. 910, 98 Ind. 
App. 674. 

19. Ky.—Ray v. Ray’s Ex’x, 60 S.W. 
2d 935, 249 Ky. 347. 

ao. Ill.—Landes v. Landes, 108 N. 

E. 691, 268 Ill. 11. 

30 C.J. p 668 note 68. 

Antenuptial contract and separate 
conveyances by husband were compe¬ 
tent to support plea of equitable es¬ 
toppel against husband’s claims to 
deceased wife’s land.—Young v. 
Sangster, 16 S.W.2d 92, 322 Mo. 802. 
21- Ind.—Lamb v. Lamb, 30 N.E. 

36, 130 Ind. 273, 30 Am.S.R. 227. 

30 C.J. p 669 note 69. 

22. Ill.—In re Tauber’s Estate, 262 
Ill. App. 614, affirmed Foreman 
State Trust & Sav. Bank v. Tau¬ 
ber, ISO N.E. 827, 348 Ill. 280. 

30 C.J. p 669 note 71. 

Degree of proof 

(1) The proof of the making of an 
alleged antenuptial contract must 
be so strong, cogent, and convincing 
as to remove all doubt.—Hafner v. 
Miller, 252 S.W. 722, 299 Mo. 214. 

(2) Clear and convincing proof is 
required to establish oral antenuptial 
agreement.—In re Russo’s Estate, 180 
A. 741, 119 Pa.Super. 309—Downing 
V. Downing, 82 Pa.Super. 220. 


(3) Court cannot find existence of 
antenuptial contract, in the absence 
of proof beyond reasonable doubt 
that it was made.—Collier v. Por¬ 
ter, 16 S.W.2d 49, 322 Mo. 697. 

Exrideuce held sufficient to show 

(1) Execution of agreement. 

Iowa.—In re Dunn's Estate, 224 N. 

W. 38. 

Pa.—In re Russo’s Estate, 180 A. 741, 
119 Pa. Super. 309. 

(2) Execution of agreement before 
marriage. 

Ind.—Koontz v. Koontz, 156 N.E. 524, 
86 Ind.App. 206. 

Iowa.—Fraizer v. Praizer, 207 N.W. 

772, 201 Iowa 1311. 

Ky.—Ray V. Ray’s Ex’x, 60 S.W.2d 
935, 249 Ky. 347. 

(3) Existence of engagement to 
marry prior to execution of antenup¬ 
tial agreement.—Debolt v. Blackburn, 
159 N.E. 790, 328 Ill. 420. 

(4) That copy of antenuptial con¬ 
tract was authentic and identical in 
terms with original instrument.—Mc- 
Vicar V. McVicar, 278 P 36 128 Kan 
394. 

<5) That husband never executed 
antenuptial agreement.--Tillinghast 

V. Lamp, 176 A. 639, 168 Md. 34. 

<6) Other matters.—Cole v. Cole, 
21 A. 2d 248, 67 R.I. 168, reargument 
denied 22 A.2d 337, 67 R.I. 168. 

Evidence held insufficient to show 

(1) Abandonment or rescission. 

Ark. Masterson v. Masterson, 139 

S.W.2d 30, 200 Ark. 193. 

Kan.—In re Cantrell’s Estate 119 P 
2d 483, 154 Kan, 545. 

(2) Insanity at time of making 
settlement.—Hall v. Greenwell, 85 S. 

W. 2d 150, 231 Mo.App. 1093. 

(3) That antenuptial agrreement 
was made in contemplation of a di¬ 
vorce.—Bonner v. Bonner, Ark., 166 S 
W.2d 254. 

(4) Valid antenuptial agreement. 
Iowa.—^Wilson v. Wilson, 185 N W. 

97, 192 low'a 646. 

Mo.—Hafner v. Miller, 252 S W. 722 
299 Mo. 214. 


N.Y.—Stokes v. Stokes, 196 NYq 
184, 119 Misc. 168. 

(5) Wife’s justification in abandon¬ 
ing husband's home.—Veeder v Veed 
er, 192 N.W. 409, 195 Iowa 587, ^ 

L.R. 191. “ 


23. Minn.—Stanger v. Stanger 
N.W. 402, 152 Minn. 489. 

30 C.J. p 669 note 72. 
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Evidence held to show that hus¬ 
band did not fraudulently induce 
wife to execute the antenuptial deed 
releasing her rights in his property. 
—Tillinghast v. Lamp, 176 A- 629 168 
Md. 34. 


Evidence held insufficient 
Ark.—Masterson v. Masterson, 139 S 
W.2d 30, 200 Ark. 193. 

Mich. Richard v. Detroit Trust Co. 

257 N.W. 725, 269 Mich. 411. 
Minn.—Berg v. Berg, 275 N.W. 836, 
201 Minn. 179. 

Mo.—Hall V. Greenwell, 85 S.W.2d 
150, 231 Mo.App. 1093. 

Okl.—Leonard v. Prentice, 43 p.2d 
776, 171 Okl. 522. 

30 C.J. p 669 note 72 [b]. 


24. Me.—Denison v. Dawes, 117 A. 

314, 121 Me. 402. 

30 C.J. p 669 note 73. 

Acceptance of benefits 

Evidence showed that widow seek¬ 
ing to set aside antenuptial agree¬ 
ment accepted benefits thereunder 
with knowledge of facts, thereby rat¬ 
ifying agreement.—Brown v. Brown, 
160 N.E. 149, 329 Ill. 198. 


25. U.S.—Young V. Gnichtel, D.C.X. 

J., 28 F.2d 789. 

Fla.—Tenny v. Tenny, 3 So.2d 375, 
147 Fla. 672—Fritz v. Fernandez, 
34 So. 315, 45 Fla. 318. 

Mass.—Edgerly v. Equitable Life 
Assur. Soc. of U. S., 191 N.E. 415, 
287 Mass. 238—Witherington v. 
Nickerson, 152 N.E. 707, 256 Mass. 
351—Jordan Marsh Co. v. Cohen, 
136 N.E. 350, 242 Mass. 245, 24 A 
L.R. 1480. 

Mich.—^Artman v. Ferguson, 40 N.W. 
907, 73 Mich. 146, 16 Am.S.R. 572, 
2 L.R.A. 343. 
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tefflplation of law they are but one person,26 and 
the wife is considered to be so far under the co¬ 
ercion of her husband as to be deprived of contrac¬ 
tual volition.^- The rule is inapplicable to contracts 
be‘ween persons living together illicitly ;2S and, as 
.hown infra §§ 121, 123, husband and wife may con¬ 
tact through the medium of a trustee, or directly 
with each other where they are authorized to do 
50 by statute. 

In equity. For many purposes courts of equity 
treat husband and wife as distinct persons, recog¬ 
nizing their ability mutually to contract and to pos¬ 
sess separate estates and interests.29 In the ab¬ 
sence of fraud or imposition, equity will in many 
instances recognize and enforce contracts between 
husband and wife which would be unenforceable at 


law.3» Such contracts may be enforceable in equity 
to the extent that they are fair and just,6i and not 
prejudicial to the rights of third persons.^- How 
ever, in some jurisdictions where contracts between 
husband and wife are prohibited by statute, they are 
unenforceable in equity.^^ 

g 120. -Validity in General 

The validity of contracts between husband and wife 
ordinarily is ascertained by the rules which determine 
the validity of other contracts. 

Where husband and wife are authorized to con¬ 
tract with each other, the validity of such contracts 
is ordinarily governed by the principles which deter¬ 
mine the validity of other contracts.^^ 

Contracts between husband and wife must be exe- 


Mont.—Conley v. Conley, 15 P.2d 922, 

92 Mont. 425. 

_ ^^Vard V. McLellan, 173 A. 589, 

" 116 N.J.Eq. 308, reversed on other 
grounds 176 A. 571, 117 N.J.Eq. 
475—Fike v. Fike, 128 A. 849, 3 
N.J.Misc. 485, affirmed 132 A. 922, 
99 N.J.Eq. 424. 

—Markland v. Markland, 39 N.T. 
S.2d 67. 

Vt.—Travelers Ins. Co. v. Gebo. 170 
A. 917, 106 Vt. 155. 

30 C.J. p 669 note 75, p 670 note 78. I 
Agency of husband and wife for each 
other see supra §§ 65-74. 

Contracts relating to wife’s separate 
estate see infra § 322. 

Contracts relating to separation and 
separate maintenance see infra §§ 
591-607. 

Contracts relieving husband of duty 
to support see supra § 15. 

Husband and wife as sureties for one 
another see supra § 46, infra § 188. 
Marriage settlements see supra §§ 
75-118. 

Transactions between husband and 
wife relating to community prop¬ 
erty see infra §§ 496, 514-516. 
Sal)seq.aexit removal of disability 
The rule applies to suits on con¬ 
tracts. alleged to have arisen dur¬ 
ing coverture, begun after dissolution 
of the marriage.—Clark v. Supreme 
Council R A., 57 N.E. 787, 176 Mass. 
468—30 C.J. p 670 note 78. 

2S. N.J.—Robertson v. Robertson, 
177 A. S96, 114 N.J.Law 558. 

30 C.J. p 670 note 76. 

Unity of husband and wife see su¬ 
pra § 5. 

27. Ky.—Brown v. Dalton, 49 S.W. 
443. 105 Ky. 669, 20 Ky.L. 1484, 88 
Am.S.R. 325. 

30 C.J. p 670 note 77. 

28. Tenn.—Vaughn v. Vaughn, 45 S. 
W. 677, 100 Tenn. 282. 

30 C.J. p 670 note 80, 

29. Vt.—Barron v. Barron, 24 Vt. 
3^0. 

30 C.J. p 671 note 88. 

41 C.J.S.-38 


Equitable separate estate see infra 
§§ 228-231. 

Husband and wife as distinct per¬ 
sons in equity see supra § 5. 

30. Fla.—Tenny v. Tenny, 3 So. 2d 
375, 377. 147 Fla. 672, citing Cor¬ 
pus Juris. 

Neb.—Jorgensen v. Crandell, 277 N. 
tv. 785, 791. 134 Neb. 33. citing 
Corpus Juris. 

N,J.—Robertson v. Robertson, 177 A. 
896. 114 N.J.Law 558—Ward v. Me- ] 
Lellan, 173 A. 589, 116 N.J.Eq. 308, 
reversed on other grounds 176 A. 
571, 117 N.J.Eq. 475—Pike v. Pike, 
128 A. 849, 3 N.J.Misc. 485, affirmed 
132 A. 922, 99 N.J.Eq. 424. 

Yt.—Travelers’ Ins. Co. v. Gebo, 170 
A. 917, 106 Vt. 155. 

30 C.J. p 670 note 86. 

Separation agreements and separate 
maintenance agreements: 
Enforcement in equity generally 
see infra § 606. 

Specific performance see the C.J.S. 
title Specific Performance § 86, 
also 58 C.J. P 1059 notes 59-61. 

31. N.J.—Phillips V. Phillips, 178 A. 

265, 118 N.J.Eq. 189, reversed in 
part on other grounds 183 A. 220, 
119 N.J.Eq. 462, affirmed in part 
183 A. 222, 119 N.J.Eq. 497—Ward 
v. McLellan, 173 A. 589, 116 N.J. 
Eq. 308, reversed on other grounds 
176 A. «71, 117 N.J.Eq. 475—Wood 
v. Chetwood, 14 A. 21, 44 N.J.Eq. 
64. affirmed 19 A. 622, 45 N.J.Eq. 
369—Fike v. Fike, 128 A. 849, 3 N. 
J.Misc. 485, affirmed 132 A. 922, 99 
N.J.Eq, 424. 

Yt.—Travelers’ Ins. Co. v, Gebo, 170 
A. 917, 106 Vt. 155. 

30 C.J. P 671 note 91. 

AS against wife 

“All contracts between man and 
wife are void in law, and in equity 
are only contracts sub modo and are 
entirely within the control of courts 
of equity, and are enforceable es¬ 
pecially against the wife only to the 
extent to which they may be found 
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equitable and fair.”—Lister v. Lister, 

97 A. 170, 177, 86 N.J.Eq. 30. 

Voluntary agreement 

A court of equity will not enforce 
a mere voluntary agreement not 
founded on consideration even as 
between husband and wife, unless 
fully executed by both parties.—In re 
Koretzky’s Estate, 40 N.T.S.2d 928— 
30 C.J. p 671 note 91 [a] (2). 

32. Ky.—Maraman v. Maraman, 4 
Mete. 84. 

33. Mass.—^Young v. Young, 146 N. 
E. 574, 251 Mass. 218—Gahm v. 
Gahm, 137 N.E. 876, 243 Mass. 374. 

30 C.J. P 670 note 86 [b]. 

Statutes prohibiting contracts be¬ 
tween husband and wife see infra 
§ 121 . 

34. Ill.—Vock V. Vock, 6 N.E. 2d 843, 
365 Ill. 432, 109 A.L.R. 1170. 

Kan.—In re Hoover’s Estate, 131 P.2d 
917, 156 Kan. 31, adhering to opin¬ 
ion 127 P.2d 460, 155 Kan. 647. 
Mo.—Rudd V. Rudd, 2 S.W.2d 585, 
318 Mo. 935. 

Statutes authorizing contracts be¬ 
tween husband and wife see infra 
§ 121 . 

Consideration 

(1) An executory contract between 
husband and wife, in order to be en¬ 
forceable, must be based on a val¬ 
uable consideration, a meritorious 
consideration being insufficient. In 
re Koretzky’s Estate, 40 N.Y.S.2d 928. 

(2) The fact that husband and 
wife had been divorced from bed and 
board and had settled their affairs 
could not be consideration for new 
agreement under which each released 
estate of the other from their right 
of inheritance.—In re Smith’s Es¬ 
tate, 276 N.Y.S. 646, 243 App.Div. 
348. 

Particular contracts held valid 
(1) Husband and wife, signing 
agreement that deposits in joint bank 
account may be paid to either, are 
bound thereby as between them- 
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cuted in compliance with statutory requirements.^® 
In the absence of a statutory requirement, contracts 
between husband and wife may be by parol,but, 
where required by statute, they must be in writing 

and properly acknowledged.^^ 

Illegality. Contracts between husband and wife 
will not be enforced where they are contrary to pub¬ 
lic policy.^^ 

Confidential relation. The relation of husband 
and wife has been regarded as one of special con¬ 
fidence and trust,and in contracting with each 
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other they must exercise the utmost good faith.'^o 
The court will closely scrutinize all transactions be¬ 
tween them to the end that injustice and oppression 
may not result.^^ 

§ 121. - Statutory Provisions 

When authorized by statute, husband and wife may 
contract with each other. 

Under statutory authority husband and wife may 
contract with each other.'*^ The question whether 
or not the statutes authorize husband and wife to 


selves.—Landretto v. First Trust & 
Savings Bank of Chicago, 164 N.E. 
836, 333 111. 442. 

(2) An agreement executed by hus¬ 
band and wife making them joint 
tenants of contents of safety deposit 
box with right of survivorship was 
valid under statute abolishing right 
of survivorship, except as to execu¬ 
tors and trustees, unless reserved 
by will or other instrument, where 
parties dealt with securities in safe 
as joint owners thereof.—In re Koes- 
ter’s Estate, 3 N.B.2d 102, 286 Ill.App. 
113. 

(3) Agreements between husband 
and wife for joint ownership of per¬ 
sonalty with a right of survivorship 
are valid and enforceable.—In re 
Raggi’s Estate, 13 N.T.S.2d 691, 171 
Hisc. 836. 

(4) Where husband and wife en¬ 
tered into valid agreement for divi¬ 
sion of securities of holding com¬ 
pany, which husband organized and 
to which husband transferred stock 
in his incorporated investment busi¬ 
ness, payment of dividends to hus¬ 
band and wife based on their respec¬ 
tive shares of stock of holding com¬ 
pany did not affect validity of agree¬ 
ment.—In re Burr’s Estate, 24 N.T. 
S.2d 940, 175 Misc. 725. 

Basiness transactions between hus¬ 
band and wife are valid when they 
are made in good faith and are not 
inimical to creditor’s rights.—Leitch- 
field Milling Co. v. Rogers, 39 S.W. 
2d 961, 239 Ky. 481. 

35. N.C.—Crocker v. Vann, 135 S.E. 

127, 192 N.C. 422. 

36. Effect of statute allowing con¬ 
tracts under seal 

Under a statute providing that 
contracts may be made by a wife, 
and liabilities incurred, and such 
contracts enforced by or against her 
to the same extent and in the same 
manner as though she were unmar¬ 
ried, a wife is authorized to enter 
into parol contracts with her hus¬ 
band and such right is not limited 
by other statutes giving her the pow¬ 
er to enter into contracts under 
seal with him.—Davison v. Davison, 
124 P. 1096. 62 Or. 445—Grubbe v. 
Grubbe, 38 P. 182, 26 Or. 363. 


37 . N.C.—Jackson v. Hewlett, 197 
S.E. 158, 213 N.C. 805—Crocker v. 
Vann, 135 S.E. 127, 192 N.C. 422. 

38 . Iowa.—Miller v. Miller, 35 N.W. 
464, 78 Iowa 177, 16 Am.S.R. 431, 
on rehearing 42 N.W. 641, 78 Iowa 
177, 16 Am.S.R. 431. 

30 C.J. p 673 note 31. 

Agreements: 

Affecting marital relations gener¬ 
ally see Contracts §§ 235, 236. 

By wife to render services see in¬ 
fra § 130. 

Shifting duty of support from hus¬ 
band see supra § 15. 

Marriage settlements see supra § 76. 

39. Ala.—Rash v. Bogart, 146 So. 
814, 226 Ala. 284. 

Neb.—Stenger Benev. Ass’n v. Sten- 
ger, 74 N.W. 846, 54 Neb. 427. 
N.T.—In re Smith’s Estate, 276 N.T. 

S. 646, 243 App.Div. 348. 

N.D.—Charlson v. Charlson, 197 N. 

W. 778, 50 N.D. 677. 

Okl.—Mann v. Mann, 275 P. 348, 135 
Okl. 211—^Wooden v. Wooden, 239 
P. 231, 113 Okl. 81. 

Confidential relations presumed 
Cal.—In re Cover, 204 P. 583, 188 Cal. 
133. 

Del.—Peyton v. William C. Peyton 
Corporation, 7 A.2d 737, 23 Del.Ch. 
321, 123 A.L.R. 1482, reversing 194 
A. 106, 22 DeLCh. 187. 

40 . Ala. — Ray v. Ray, 189 So. 895, 
238 Ala. 269—^Hawkins v. King, 153 
So. 283, 228 Ala. 199—Hill v. Hill, 
115 So. 258, 217 Ala. 235—Crowder 
V. Crowder, 115 So. 256, 217 Ala. 
230, citing Corpus Juris —Rollings 
V. Ganter, 101 So. 446, 211 Ala. 671. 

N.D.—Charlson v. Charlson, 197 N.W. 
778, 50 N.D. 677. 

Okl.—Mann v. Mann, 275 P. 348, 135 
Okl. 211—^Wooden v. Wooden, 239 
P. 231, 113 Okl. 81. 

30 C.J. p 673 note 29. 

Contracts between persons in confi¬ 
dential relation generally see Con¬ 
tracts § 184. 

Property rights 

A husband dealing with his wife 
concerning property rights is bound 
to absolute good faith.—^Armstrong 
V. Gresham, 213 P. 114, 73 Colo. 13. 
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Duty to disclose all material iufor. 
matioa 

A husband, acting as wife’s attor¬ 
ney and business adviser, must not 
merely refrain from makifig misrep¬ 
resentations to her, but must fully 
disclose to her all material informa¬ 
tion in his possession, and wife need 
not seek information from other 
sources.—Morris v. Hanssen, 78 S.W. 
2d 87, 336 Mo. 169. 

Buie that a party should read in¬ 
strument before sigruing it is not ap¬ 
plicable to a contract between hus¬ 
band and wife, since wife has right 
to rely on husband’s honesty and in¬ 
tegrity and he cannot take advan¬ 
tage of wife’s confidence in him.— 
In re Smith’s Estate, 276 N.Y.S. 646, 
243 App.Div. 348. 

Constructive fraud 
An instrument by which wife re¬ 
leased husband’s estate from her 
right of inheritance would be void 
without showing actual or positive 
fraud by husband, if he breached 
any duty which he owed wife, or 
gained undue advantage over her, 
or if he misled her to her prejudice, 
even though he intended no actual 
wrong, since he would then be guilty 
of “constructive fraud.’’—^In re 
Smith’s Estate, supra. 

41 . U.S.—Niles v. Milbourne, CCA 
Md., 100 P.2d 723, affirming, D.C, 
22 F.Supp. 936. 

Del.—Peyton v. William C. Peyton 
Corporation, 7 A.2d 737, 23 Del.Ch. 
321, 123 A.L.R. 1482, reversing 194 
A. 106, 22 Del.Ch. 187. 

N.T.—Stokes v. Stokes, 196 N.Y.S. 

184, 119 Misc. 168. 

N.D.—Charlson v. Charlson, 197 N.W. 

778, 50 N.D. 677. 

30 C.J. p 673 note 29 [a]. 

42 . Ky.—Smith v. Hughes, 167 S.W. 
2d 847, 292 Ky. 723. 

S.D.—Scotvold V. Scotvold, 298 N.W. 
266. 

Coustruction. of agreement 

Covenants of judgment agreed on 
between husband and wife, provid¬ 
ing that one half of funds deposited 
in bank to joint credit shall belong 
to husband, and that husband will 
execute deeds to wife’s separate es¬ 
tate on her request, are independent 
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contract with each other depends on the nature of 
♦he statutes in force in a particular jurisdiction, and 
Ae construction placed thereon by the courts.^ 
Thev may contract with each other under statutes 
expressly authorizing contracts between husband 

and wife.^^ 

Statutes conferring general contractual powers on 
married women usually authorize a wife to contract 
with her husband,« because such statutes destroy 
ihe common-law unity of husband and wife on which 
their incapacity to contract with each other was 
based.^® However, according to some authorities 
such statutes will not by implication be extended to 
permit a wife to contract with her husband^^ 

Statutes authorising a married woman to contract 
as a feme sole have been construed as permitting 
husband and wife to contract with each otherJS 


Statutes prohibiting contracts. Husband and wife 
may not contract with each other contrary to an ex¬ 
press statutory prohibition.'^^ Under some statutes 
particular contracts between husband and wife are 
prohibited, such as contracts affecting the inter¬ 
est in property owned by husband or wife.®® 


§ 122 . 


What Law Governs 


The validity of a contract between husband and wife 
ordinarily is governed by the law of the place where 
the contract was made, while the law of the forum con¬ 
trols with respect to the remedy. 

In accordance with the rules stated in Contracts § 
12 et seq, the validity of a contract between husband 
and wife generally is governed by the law of the 
place where the contract was made;®! and matters 
relating to the remedy sought are governed by the 


and not dependent—Smith v. Smith,. 
130 S.B. 614, 190 N.C. 764. 

43 . NTeb.—Jorgensen v. Crandell, 277 
N.W. 785, 789. 134 Neb. 33, citing 
Corpus Juris. 

Trader statutes remoTiuif civil dis¬ 
abilities a wife is at liberty to con¬ 
tract with her husband.—In re Ed¬ 
wards’ Estate, 14 P-2dl 274, 140 Or. 
431. 

In. Massachusetts | 

It has been declared that the rule 
that husband and wife are incom¬ 
petent to contract directly with each 
other has not been changed by stat- 
ute.-Giles v. Giles. 181 N.E. 176, 279 
Mass. 284—30 C.J. P 672 note 3. 

44. Ala.—Ray v. Ray, 189 So. 895, 
238 Ala. 269—^Hawkins v. King, 153 
So. 283, 228 Ala. 199—Rash v. Bo¬ 
gart, 146 So. 814, 226 Ala, 284 
Rollings V. Gan ter, 101 So. 446, 211 
Ala. 671. 

S.D.—Scotvold V. Scotvold, 298 N.W. 
266. 

30 C.J. p 672 note 18. 

45. Ky.—Smith v. Hughes, 167 S,W. 
2d 847, 292 Ky. 723. 

30 C.J. p 671 note 97. 

Statutory provisions conferring gen¬ 
eral contractual powers see infra 
§ 178. 

46. Conn.—Mathewson v. Mathew- 
son, 63 A 285, 79 Conn. 23, 5 L..R. 
A.,N.S., 611, 6 Ann.Cas. 1027. 

30 C.J. p 672 note 98. 

47. KJ.—Demarest v. Terhune, 50 
A 664, 62 N.J.Eq. 663. 

30 C.J. p 672 note 1. 

Enforcement of contract in equity 
see supra § 119. 

Statutes are in derogation of com¬ 
mon law and, therefore, should not 
be construed as including powers be¬ 
yond those clearly conferred.—Mas- 
ten V. Herring, 66 A 368, 22 Del. 282. 


48. Mo.—Rudd V. Rudd, 2 S.W.2d 
585, 318 Mo. 935—Hall v. Green- 
well, 85 S.W.2d 150, 231 Mo.App. 
1093—Crowley v. Crowley, 151 S.W. 
512, 167 Mo.App. 414. 

30 C.J. p 671 note 97 [cL P 672 note 
5. 

4 ( 9 , xT.s.—Commissioner of Internal 
Revenue v. Tenney, C.C.A., 120 P. 

2d 421. 

Mass.—^Levy v. Levy, 35 N.E.2d 659, 
309 Mass. 486—Edgerly v. Equita¬ 
ble Life Assur. Soc. of XJ. S., 191 
N.E. 415, 287 Mass. 238—Taylor 
V. Ashe, 187 N.E. 548, 284 Mass. 182 
—Young V. Young, 146 N.E. 574, 
251 Mass. 218—^Ricker v. Ricker, 
143 N.E. 539, 248 Mass. 549. 

Vt,—Travelers Ins. Co. v. Gebo, 170 
A 917, 106 Vt. 155. 

30 C.J. p 673 notes 19, 21. 

Contract held not between husband 
and wife 

N.Y.—Bowery Nat. Bank v. Sniffen, 

7 N.Y.S. 520, 54 Hun 394. 

50. Iowa—Young v. Young-Wishard, 
288 N.W, 420, 227 Iowa 431. 

30 C.J. p 673 note 25. 

Construction of statutes 

(1) Statute providing that husband 
or wife has no interest in property 
owned by the other which can be 
the subject of contract between them 
does not prohibit all transactions 
between husband and wife with re¬ 
gard to their separate property, but 
only those that relate directly to 
their respective rights of dower.— 
Young V. Young-Wishard, supra. 

(2) A similar statutory provision! 
has been held to mean nothing more 
than that, if husband or wife has 
acquired real property in his or her 
own name, a deed from one to the 
other for the same property would 
not add anything to the estate or 
change dower or curtesy interests. 

_Davison v. Davison, 124 P. 1096, 

62 Or. 445. 


51. Neb.—Jorgensen v. Crandell, 277 
N.W. 785, 134 Neb. 33. 

N.J.—^Eaton v. Schild, 149 A 637, 8 
N.J.Misc. 245. 

30 C.J. p 674 note 34. 

Conflict of laws generally see Con¬ 
flict of Laws § 1 et seq. 

What law governs with respect to: 
Capacity of married women to sue 
or be sued see infra § 392. 
Contracts of married women: 

In general see infra § 177. 
Relating to separate estate see 
infra § 369. 

Marriage settlements see supra § 

101 . 

Mutual rights, duties, and liabili¬ 
ties see supra § 7. 

Capacity to contract 
Where parties to a contract on 
which action was brought were hus¬ 
band and wife, both residents of a 
state and contract was made there 
and was intended to be performed 
there, law of such state would de¬ 
termine capacity of the parties to en¬ 
ter into such a contract.—Markland 
V. Markland, 39 N.Y.S.2d 67. 

There is no presumption of inva¬ 
lidity of a contract between husband 
and wife in those states wherein 
disabilities of coverture have been 
removed, except in very rare cases. 
—Matthews v. Matthews, 148 S.W.2d 
3, 24 Tenn.App. 580. 

Application of rules of equity 
Where a husband sought to recov¬ 
er from the wife's estate moneys 
which he had advanced her under 
promise of repayment, the parties 
having resided in New Jersey, where 
the agreement was made and the 
money used, the statutes of New 
York relative to a wife’s separate 
estate do not apply, and, there being 
no statute of New Jersey relating 
thereto offered in evidence, the rules 
of courts of equity in such cases will 
govern.—^Hendricks v. Isaacs. 46 Hun, 
N.Y., 239. 
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law of the forum,52 and contracts connected with 
the conveyance of land by the law of the place 
where the land is situated,52 although it has been 
held that a covenant to surrender marital rights in 
lands is governed not by the lex sitse but by the lex 
contractus et domicilius.®^ 

As to thne. The law governing the contractual 
relations between husband and wife is the law in 
force at the time of the alleged contract.®^ 

§ 123. -Intervention of Trustee 

A husband and wife may avoid their common-law 
incapacity to contract with each other by making the 
contract through the medium of a trustee. 

The common-law incapacity of husband and wife 
to contract with each other, considered supra § 119, 
may be avoided by making the contract through the 
medium of a trustee.®® Equity will sustain a direct 
contract where the contract would have been good 
at law if made through a trustee,5*^ and under mod¬ 
ern statutes the intervention of a trustee may be un¬ 
necessary,®® although under some statutes a con¬ 
tract between husband and wife will be good only 
if made through a trustee.®® 

§ 124. -Implied Contracts 

A contract between husband and wife may be Im¬ 
plied as in case of other contracting parties. 


41 C.J.S. 

Where husband and wife may legally enter into 
contracts directly with each other, contracts between 
them may be implied as in case of other contracting 
parties.®® Where an implied contract is alleged it 
must be sufficiently established, and whether or not 
specific dealings between them amount in a given 
case to an implied contract depends on the circum¬ 
stances of each case.®^ Even though no contract is 
implied in law, in a proper case an equitable obli- 
gation may arise.®® 

§ 125. -Antenuptial Contracts 

a. In general 

b. EfiFect of statutes 

a. In General 

At common law executory contracts between a man 
and woman are extinguished by their subsequent mar- 
riage. 

At common law executory contracts between a 
man and a woman are extinguished by their subse¬ 
quent intermarriage,®® and this rule has been ap¬ 
plied to the antenuptial debt of the wife to the hus- 
band,®4 and of the husband to the wife.®® Such 
obligations are not merely suspended during cover¬ 
ture but are extinguished, and, therefore, will not 
revive on dissolution of the marriage through 
death®® or divorce.®^ A note executed by a woman 


52. Ark.—Shane v. Dickson, 163 S. 
W. 1140, 111 Ark. 353. 

30 C.J. p 674 note 35. 

53. Ind.—Swank v. Hufnagle, 12 N. 
E. 303, 111 Ind. 453, rehearing de¬ 
nied 13 N.E. 105, 111 Ind. 453. 

30 C.J. p 674 note 36. 

STatnre of relationship formed. 

Whether‘general partnership, min¬ 
ing partnership, joint tenancy, or 
other relation between spouses arose 
from wife's investment of her sepa¬ 
rate funds in husband’s property and 
business must be determined by the 
laws of the state in which the prop¬ 
erty is located and the business con¬ 
ducted —Champlin v. Commissioner 
of Internal Revenue, C.C.A., 71 P.2d 
23. 

54. Mass.—Poison v. Stewart, 45 N. 
E. 737, 167 Mass. 211, 37 Am.S.R. 
452, 36 LRA. 771. 

Neb.—Jorgensen v. Crandell, 277 N. 

W. 785, 134 Neb. 33. 

30 C.J. p 674 note 37. 

55. Or.—Lawrence v. Lawrence, 12 
P. 186, 14 Or. 77. 

30 C.J. p 674 note 32. 

56. Iowa.—^McMullen v. McMullen, 
10 Iowa 412. 

30 C J. p 674 note 42. 

Intervention by trustee in* 
Conveyance by husband to wife see 
infra § 134. 


Conveyance by wife to husband 
see infra § 142. 

Gift by husband to wife see infra 
§ 149, 

Marriage settlements see supra §§ 
85, 90. 

Actual delivery of papers to trus¬ 
tee is not essential to the validity of 
the contract.—Kulin v. Heller, 54 A. 
519, 69 N.J.Law 33—30 C.J. p 674 
note 43. 

57. Ky.—Moayon v. Moayon, 72 S.W. 
33, 24 Ky.L. 1641, 60 L.R.A. 415. 

30 C.J. p 674 note 44. 

Enforcement of contract in equity 
see supra § 119. 

58. N.Y.—Effray v. Effray, 97 N.T. 
S. 286, 110 App.Div. 545. 

30 C.J. p 674 note 45. 

59. Mass.—Giles v. Giles, 181 N.E. 
176, 279 Mass. 284—Crosby v. Clem, 
95 N.E. 297, 209 Mass. 193. 

30 C.J. p 675 note 46. 

60. Me.—Matthews v. Matthews, 148 
A. 796, 128 Me. 495. 

R.I.—Steadman v. Wilbur, 7 R.I. 481. 
30 C.J. p 675 note 48. 

61. Iowa.—Sinift v. Sinift, 284 N.W. 
91, superseded 293 N.W. 841, 229 
Iowa 56. 

Me.—Matthews v. Matthews, 148 A. 

796. 128 Me. 495. 

30 C.J. p 675 notes 49, 50. 

Account stated between husband and 
wife see Account Stated §§ 11, 42. 
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Agireemeut to pay interest, as be¬ 
tween husband and wife will not be 
presumed from the mere fact that 
one had funds belonging to the oth¬ 
er.—Quinlan v. Quinlan, 181 A 219, 
119 N.J.Eq. 94. 

62. Colo.—Stramann v. Scheeren, 42 
P. 191, 7 Colo.App. 1. 

30 C.J. p 675 note 51. 

63. Ark.—Marshak v. Marshak, 170 
S.W. 567, 115 Ark. 51, L.R.A1915E 
161, Ann.Cas.l916E 206. 

Tenn.—Schilling v. Darmody, 52 S.W. 

291, 102 Tenn. 439, 73 Am.S.R. 892. 
W.Va.—Horkheimer v. Horkheimer, 
146 S.E. 614, 617, 106 W.Va. 634, 
citing Corpus Juris. 

30 C.J. p 675 note 52. 

Antenuptial marriage settlements see 
supra § 79 et seq. 

Antenuptial agreement to live in 
home of husband’s parents 
W.Va.—Horkheimer v. Horkheimer, 
146 S.E. 614, 106 W.Va. 634. 

64. Ind.—Swift v. Swift, 137 N.E 
568, 79 Ind.App. 199. 

30 C.J. p 675 note 53. 

65. N.Y.—In re Callister, 47 N.E. 
268, 153 N.Y. 294, 60 Am.S.R. 620— 
Curtis V. Brooks, 37 Barb. 476. 

66. Mass.—^Abbott v. Winchester, 
105 Mass. 115. 

30 C.J. p 675 note 56. 

67. Ky.—Parley v. Parley, 16 S.W. 
129, 91 Ky. 497, 13 Ky.L. 39. 
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. third person before marriage and after mar- | 
Ha-e indorsed by the third person to the husband ] 
k rnmes a nullity by such indorsement, and cannot 
k! revived by retransfer from the husband to the 
rhird person.68 A debt owed by a firm to a woman 
is extinguished on her marriage to a member of 
the firm on the familiar doctrine that the release of 
U joint obligor releases all.e* but the mtermar- 
ria'^e of an administratrix with an obligor in a bond 
nayable to her as administratrix does not extinguish 
the debt Under the common-law doctrine the in- 
termarrkge of mortgagor and mortgagee does not 
extinguish a mortgage made to secure the debt of a 
third person.’! 

To be performed after marriage dissolved. In¬ 
termarriage will not extinguish an antenuptial con¬ 
tract which is to be performed after the marriage 
has been dissolved.’^ 

Contracts rescinded before marriage of the par¬ 
ties thereto are not revived by the marriage.” 


h. Effect of Statutes 

Under statutes preserving the property and con- 
tractual rights of parties to a marriage, antenuptial con¬ 
tacts ordinarily are not extinguished by marriage. 

Under statutes preserving the property and con¬ 
tractual rights of parties to a marriage, antenuptial 
contracts between husband and wife are not extin¬ 
guished by their intermarriage,’^ even though they 
lack capacity to make mutual contracts during cov- 


erture,’5 and under this rule marriage does not 
extinguish antenuptial debts due from husband to 
wife,’® or from wife to husband.-’ There is au¬ 
thority to the effect that separate property acts pre¬ 
vent the extinguishment of antenuptial debts from 
husband to wife,’® but that such statutes do no 
prevent application of the common-law rule that 
intermarriage extinguishes a debt from wife to hus- 
bandJ® 

Litermarriage of mortgagor and mortgagee ex- 
tinguishes the mortgage obligation of wife to hus¬ 
band under statutes merely conferring separate 
property rights on the wife,®* but not under broad¬ 
er statutes which in addition provide for general 
relief from the disabilities of coverture.®’ 

Contracts for services. Under the statutes inter¬ 
marriage of the parties terminates obligations aris¬ 
ing under an antenuptial contract for services in 
so far as services are rendered during coverture, - 
but after divorce the wife may recover for services 
rendered her husband prior to marriage. 


§ 126 . 


Bills and Notes 


Husband and wife are Incapable of 
promissory notes directly to each other, unless authority 
to do so has been conferred on them by statute. 

At common law notes between husband and wife 
are void,®^ and according to some authorities such 
an instrument is unenforceable even in the hands of 


Mass.— Chapman v. Kellogg, 102 
Mass. 246. 

69. Del.—Fox V. Johnson, 4 Del.Ch. 
580. 

70. Ala.—King v. Green, 2 Stew. 133, 
19 Am.D. 46. 

71. Mass.—Bemis v. Call, 10 Allen 
512. 

72. Ind.—Long v. Kinney, 49 Ind. 
235. 

Ky.—Farley v. Farley, 16 S.W. 129, 
91 Ky. 497, 13 Ky.L. 39. 

30 C.J. p 675 note 62. 

73. Pa.—Wiley v. Christ, 4 Watts 
196. 

74. Mass.—^\\^itherington v. El- 

dredge. 162 N.E. 300, 264 Mass. 166. 

Minn.—Archer v. Moulton, 236 N.W. 

455, 183 Minn. 306. 

30 C.J. p 676 note 66. 

SnspensioxL of right to enforce lia¬ 
bility 

Where borrower executed notes for 
money borrowed and subsequently 
married lender, the marriage sus¬ 
pended lender’s right to enforce notes 
against borrower but did not extin¬ 
guish borrower’s liability or render 
notes void.—Lariviere v. Lariviere, 
24 N.E.2d 659, 304 Mass. 627. 

75. Mass.—MacKeown v. Lacey, 86 


N.E. 799 200 Mass. 437, 21 L.R.A., 
N.S., 683, 16 Ann.Cas. 220. 

30 C.J. P 676 note 67. 

76. Mass.—Giles v. Giles, 181 N.E. 
176, 279 Mass. 284. 

30 C.J. P 676 note 68. 

77. Ark.—McKie v. McKie, 172 S.W. 
891, 116 Ark, 68, L.R.A.1915D 1126. 

30 C.J. P 676 note 69. 

78. Vt.—Spencer v. Stockwell, 56 A. 
661, 76 Vt. 176. 

30 C.J. P 676 note 70. 

1^9. Ind—Gosnell v. Jones, 53 N.E. 
381, 152 Ind. 638—Long v. Kinney, 
49 ind. 235. 

30 C.J. P 676 note 71. 

83. Ind.—Long v. Kinney, supra. 
Tenn.— Schilling v. Darmody, 52 S.W, 
291, 103 Tenn. 439, 73 Am.S.R. 892. 
30 C.J. P 676 note 72. 

81. Ark,—McKie v. McKie, 172 S.W. 

891, 116 Ark. 68, L.R.A.1915D 1126. 
82 Cal.—In re Sonnicksen’s Estate, 
73 P.2d 643, 645, 23 Cal.App 2d 480, 
citing Corpus Juris. 

30 C.J. P 676 note 75. 

Contracts for services generally see 
infra § 130. 

Batification, performance, or par¬ 
tial payment, after marriage and be¬ 
fore the passage of statutes allow¬ 


ing a wife to contract with her hus¬ 
band for pay for her services do not 
enable her to recover for services 
rendered after the marriage, pursu¬ 
ant to a contract made before mar¬ 
riage.— In re Canister, 47 N.E. 268, 
153 N.Y. 294, 60 Am.S.R. 620, modify¬ 
ing 34 N.Y.S. 628, 88 Hun 87, 2 N.Y. 
Ann.Cas. 146. 

83. Me.— Carlton v. Carlton, 72 Me. 
115, 39 Am.R. 307. 

30 C.J, p 676 note 76. 

84. Mass.—Caldwell v. Nash, 77 N.E. 
515, 190 Mass. 507—^National Bank 
of Republic v. Delano, 70 N.E. 444, 
185 Mass. 424. 

30 C J. P 676 note 79. 

Intervention of trustee see supra § 
123. 

Sale or transfer of bill or note see 
infra § 131 b. 

Validity of contracts between hus¬ 
band and wife see supra § 119. 
Husband as member of partnership 
Fact that one of the partners of 
a partnership giving a note to a 
married woman was the husband of 
the payee does not prevent recov¬ 
ery on the note from the other part¬ 
ners.—Zen V. Koon Chan, 27 Hawaii 
>369. 
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third party indorsees,®^ but according to other au¬ 
thorities it may be enforced by such indorsees as 
against an indorsing husband and a husband who 
makes a negotiable note to his wife is estopped, in 
an action by her indorsee, to deny her power to in¬ 
dorse. 

In equity. If a note is given by the husband to 
the wife at the time of reducing into possession a 
chose in action belonging to her, it may be upheld 
in equity as a declaration of trust in favor of the 
wife,^S but, where the chose in action has already 
been reduced to possession by the husband, it has 
been held that a note subsequently given by the hus¬ 
band to the wife in consideration of the receipt of 
the chose in action will not be enforced as a decla¬ 
ration of trust.^s Where the statute prohibits con¬ 
tracts between husband and wife, a court of equity 
will not enforce a note executed by husband or wife 
to the other.3^ 

Effect of statutes. Where authorized by statute, 
husband or wife may execute promissory notes pay¬ 
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able to the other.^^ Under statutes conferring con¬ 
tractual powers on married women, notes between 
husband and wife have been held valid,92 although 
there is authority that such statutes have not 
changed the common-law rule.92 A note executed 
by husband or wife to the other is invalid where 
contracts between husband and wife are expressly 
prohibited by statute.94 

Where a wife is a separate trader, a bill of ex¬ 
change drawn by her to the order of her husband 
for the purpose of being indorsed to one of her 
creditors is binding on her, and is not affected by 
the fact that it is in form a contract between the 
drawer and her husband.9 5 

Consideration. Under the general rule stated in 
Bills and Notes § 143, consideration is essential to 
the validity of a bill or note between husband and 
wife.9® However, a seal affixed to the instrument 
may import a consideration,97 and a note between 
husband and wife may import a consideration under 
express statutory provisions.98 


85. Mass.—Middleborough Nat. Bank 
V. Cole, 77 N.B. 781. 191 Mass. 168 
—^National Bank of Republic v. 
Delano, 70 N.E. 444. 186 Mass. 424. 

30 C.J. p 676 no-te 80. 

86. Pa.—^Union Nat. Bank v. Moyer, 
1 Pa.Dist. 432. 

30 C.J. p 676 note 81. 

87. Mo.—^Wisdom v. Shanklin, 74 Mo. 
App. 428. 

88. Tenn.—McCampbell v. McCamp- 
bell, 2 Lea 661, 31 Am.R. 623. 

30 C.J. p 677 note 83. 

Reduction of choses in action to pos¬ 
session by husband see supra § 24. 

89. Mass.—Bridgman v. Bridgman, 
138 Mass. 58—Turner v. Nye, 7 Al¬ 
len 176. 

90. Mass.—Gahm v. Gahm, 137 N.E. 
876, 243 Mass. 374. 

Enforcement in equity of contracts 
between husband and wife see su¬ 
pra § 119. 

91. Ky.—Dawson v. Dawson, 11 S.W. 
2d 933, 226 Ky. 750. 

Ratification after passage of enabling 
statute 

A note executed by husband to 
wife prior to enabling statutes may 
be ratified by the husband after the 
passage of such statutes.—Thomas v. 
Mueller. 106 Ill. 36. 

92. Ga.—Thompson v. Wright, 185 
S.E. 341, 182 Ga. 380, reversing 
181 S.E. 875, 51 Ga.App. 817, con¬ 
formed to 187 S.E. 311, 53 Ga.App. 
875—Farmers & Traders Bank v. 
Eubanks, 59 S.E. 193, 2 Ga.App. 
839. 

30 C.J. p 677 note 91. 

Statutes enabling husband and wife 


to contract with each other see su¬ 
pra § 121. 

93. Mass.—Ingham v. White, 4 Allen 
412, 

30 C.J. p 677 note 92. 

94. Mass.—^Ricker v. Ricker, 143 N. 
E. 539, 248 Mass. 549—Gahm v. 
Gahm, 137 N.E. 876, 243 Mass. 374. 

95. Miss.—^Witkowski v. Maxwell, 10 
So. 453, 69 Miss. 56. 

Wife as sole trader see infra § 204. 

96. Conn.—Kane v. Kane, 180 A. 308, 
120 Conn. 184. 

Tex.—Frame v. Frame, 36 S.W.2d 
152, 120 Tex. 61. 

30 C.J. p 677 note 6. 

Absence or failure of consideration 
The rule that the absence or fail¬ 
ure of consideration for a note is a 
defense to an action thereon by the 
payee against the maker may apply 
to an action on a note executed by a 
husband to his wife.—Yost v. Tost, 
247 N.W. 583, 124 Neb. 608. 
Sufflciency of consideration 

(1) Services performed for wife 
by husband and expenditures made 
by him on wife’s property, under 
such circumstances as did not give 
rise to a legal obligation on wife’s 
part to pay therefor, did not consti¬ 
tute a valid “consideration” for a 
note executed by wife and made pay¬ 
able to order of husband.—Davis v. 
Davis, 21 A.2d 393, 128 Conn. 243. 

(2) Where there was no promise 
by husband to advance anything to 
wife in the future, the fact that hus¬ 
band might possibly make payments 
to wife in the future did not con¬ 
stitute a valid “consideration” for a 
note executed by wife and made pay¬ 

598 


able to order of husband.—^Davis v. 
Davis, supra. 

(3) Antenuptial agreement by hus¬ 
band to leave wife two thousand dol¬ 
lars at his death was not a valid con¬ 
sideration for one thousand four hun¬ 
dred dollar note executed to induce 
wife, leaving husband without just 
cause, to resume marriage relation.— 
Yost V. Yost, 247 N.W. 583, 124 Neb. 
608. 

(4) Other cases see Dawson v. 
Dawson, 11 S.W.2d 933, 226 Ky. 760 
—30 C.J. p 677 note 6. 

97. U.S.—Commissioner of Internal 
Revenue v. Park, C.C.A, 113 F.2d 
352. 

N.C.—Ducker v. Whitson, 16 S.E. 854, 
112 N.C. 44. 

98. Applicability of general statute 
Statute providing that all instru¬ 
ments in writing made and signed 
by any person or his agent, whereby 
he shall promise to pay to any oth¬ 
er a sum of money, shall import a 
consideration includes a note execut¬ 
ed by husband to wife.—^Hoffman v. 
St. Louis Trust Co., 68 Mo.App. 177. 
Evidence rebutting presumption 

The presumption that a nonnegoti- 
able note was supported by consid¬ 
eration created by a statute providing 
that all contracts in writing, signed 
by the party to be bound, shall im¬ 
port a consideration, was overcome 
by evidence that the payee of the 
note, who was the widow of the 
maker, after the death of her hus¬ 
band, stated he gave her the note be¬ 
cause he thought she ought to have 
something out of his estate.—Latch- 
am v. Latcham, 191 N.W. 977, 195 
Iowa 221. 
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, j 27 . _Contracts to Convey Realty 

Unless authorized by statute, husband and wife may 
not contract with each other for the conveyance of realty. 

\t common law agreements between husband and 
,rife for the conveyance of realty are invahd.99 

In eauitv. Executory contracts between husband 
r.H wife for the conveyance of lands may be up¬ 
held in equity when they are for the benefit of the 
Although contracts between husband and 
wife relating to realty are prohibited by statute, 
where a contract between them has been performed 
bv the husband, the wife, on default on her part, 
takes the property ex maleficio in trust for the par¬ 
ties beneficially interested.2 

Under statutes. Where authorized by statute, hus¬ 
band and wife may contract with each other for the 
conveyance of real estate.* Thus they may contract 
with each other for the conveyance of land where 
they are authorized by statute to make direct con¬ 
veyances to each other;* and contracts for the con¬ 
veyance of realty have been held valid under stat¬ 
utes conferring general contractual powers on mar- 
ried women.s 

Husband and wife may not contract with each 
other for the conveyance of realty where a statute 
expressly prohibits contracts between husband and 
wife* or contracts relative to the real estate of ei- 
ther.*^ 

Cconsideration. General rules with respect to con- 
sideration to support a contract to convey realty or 

99. Mo.— O’Reilly v. Kluender, 91 S. 

W. 1033, 193 Mo. 576. 

30 C.J. P 678 note 10. 

1. Ky.—Moayon v. Moayon, 72 S.W. 

33, 114 Ky. 855. 24 Ky.L. 1641, 102 
Am.S.R. 303, 60 L.R.A. 415. 

Contracts enforceable at common law 
and in equity generally see supra § 

119. 

2. Minn.—^Laird v. Vila, 100 N.W. 

656, 93 Minn. 45, 106 Am.S.R. 420. 

•3. Mont.—Marcellus v. Wright, 154 
P. 714, 51 Mont. 559. 
irnder statute broadly removing 
disabilities of coverture except that 
e. married woman can make no con¬ 
tract of suretyship with her husband, 
and that the general prohibition 
theretofore existing against contracts 
between husband and wife not affect¬ 
ing her separate estate was express¬ 
ly retained, a married woman can con¬ 
tract to convey her realty to her 
husband.—Adams v. Adams, 113 A. 

279, 80 N.H. 80. 


dinarily apply to contracts between husband and 
wife for the sale of land.* A sufficient considera¬ 
tion to support an agreement for the conveyance of 
realty between husband and wife has been held to 
include the marriage relation itself* and forbear¬ 
ance to sue for divorce but an agreement be¬ 
tween husband and wife for the conveyance to his 
wife of a life estate in realty, with remainder to the 
children, has been held unenforceable by the chil¬ 
dren for lack of consideration as to the children.^ 

g 128. -Loans and Advances 

a. In general 

b. Creation of debtor and creditor rela¬ 

tion 

c. Rights as creditor 

a. In Genoral 

At common law loans between husband and wife do 
not create liability for repayment, but under rtatutes 
removing the disabilities of coverture loans and advances 
between husband and wife may be valid and enforce- 
able. 

Under the common-law doctrine loans between 
husband and wife do not create liability for repay¬ 
ment,i* and a note given by the husband to his son 
for money borrowed of the wife and by the son in¬ 
dorsed to the wife is within the rule.f* 

Under statutes removing the disabilities of coy- 
erture to a greater or less extent, loans and advanc¬ 
es between husband and wife may be valid and en- 


4. Conn.—Corr's Appeal, 26 A. 478, 
62 Conn. 403. 

30 C.J. p 678 note 8. 

-Conveyances between husband and 
wife see infra §§ 132-146. 


5. Mont—Marcellus v. Wright, 154 
P. 714, 51 Mont. 559. 

Rj.—^Darcey v. Darcey, 71 A. 595, 29 
R,I. 384, 23 L».R.A.,N.S., 886. 

30 C.J. P 678 note 13. 

Contract for exchange of realty 
Or.—Davison v. Davison, 124 P. 1096, 
62 Or. 445. 

Mass.—Ciarlo v. Ciarlo, 139 N.B. 
344, 244 Mass. 453. 

7, Minn.—First Minneapolis Trust 
Co. V. Lancaster Corporation, 240 
N.W. 459, 185 Minn. 121—Laird v. 
Vila, 100 N.W. 656. 93 Minn. 45, 
106 Am.S.R. 420. 

8. Ky.—Moayon v. Moayon, 72 S.W. 
33, 114 Ky. 855, 24 Ky.L. 1641, 102 
Am.S.R. 303, 60 L.R.A. 415. 

Assignment of land contract 

As between husband and wife, no 
creditors being interested, assign¬ 
ment of land contract needed no mon¬ 
ey consideration.—Coleman v. Cole' 
man, 214 N.W. 81, 239 Mich. 139. 

Gift between husband and wife see 
infra §§ 147-159. 

Ill,_La Fleure v. Seivert, 98 Ill. 

App. 234. 

10. Ky.— Moayon v. Moayon. 72 S.W. 


33, 114 Ky. 855, 24 Ky.L. 1641, 102 
Am.S.R. 303. 60 L.R.A. 415. 

30 C.J. P 678 note 17. 

11. Cal.—Hockstein v. Berghauser, 
56 P. 547, 123 Cal. 681. 

12. Ill.—Strayer v. Dickerson, 68 N. 
E. 767, 205 Ill. 257. 

30 C.J. P 678 note 20. 

Loan to partnership 

Wife cannot recover loan to part¬ 
nership of which husband was mem¬ 
ber in suit against husband or his es¬ 
tate.—Barbour v. Sampson, 165 N.E. 
14, 266 Mass. 180. 

Compensation for improvements 
made hy husband 

(1) Husband cannot recover for 
improvements made on land belong¬ 
ing to wife and not her separate 
property, made under a contract by 
which the wife attempted to con¬ 
vey a half interest to the husband.— 
Montague v. Buchanan, 211 S.W. 211, 
141 Tenn. 232. 

(2) Improvements made on wife’s 
separate estate see infra § 299. 

13. Mass.— Caldwell v. Nash, 77 N.B. 

515, 190 Mass. 507. 

Bills and notes as between husband 
and wife see supra § 126. 
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forceablejl^ even against the husband’s creditors, 
as where, under statute, the spouses may directly 
contract,^® or where statutes permit a married wo¬ 
man to contract as a feme sole except for certain 
restrictions on conveyance or encumbrance of her 
realty and contracts of suretyship.^^ Under a stat¬ 
ute declaring that contracts of a married woman are 
valid unless made with her husband, a contract for 
the repayment of a loan between husband and wife 
is unenforceable.!^ 

b. Creation of Debtor and Creditor Relation 

The question whether or not a transaction between 
husband and wife creates the relation of creditor and 
debtor depends on the particular circumstances sur¬ 
rounding the transaction. 

The question whether or not the relation of debt¬ 
or and creditor has been created between husband 
and wife in a given case will depend on all the cir¬ 
cumstances involved.!^ The mere delivery of mon¬ 
ey by a wife to her husband does not create an ob¬ 
ligation on his part-® in the absence of a contract 
for its repayment,^! either express,or implied 
from facts and circumstances other than the mere 
delivery of the money, ^3 and this is especially true 
where the wife advanced money to pay family ex¬ 
penses,or where the rights of creditors are in- 
volved.25 However, under statutes, considered in¬ 
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fra §§ 232-236, providing that a married woman re¬ 
tains her separate property, where a wife indors¬ 
es checks to her husband it has been held that the 
law presumes that the transaction was a Ioanns 
although there is authority to the contrary 27 
There is also authority to the effect that, where a 
husband receives money from his wife’s separate 
estate to improve his lands, equity will presume the 
transaction to be a loan.^S 

Where the husband advances money to pay his 
wife’s debts, it will be presumed, in the absence of 
evidence to the contrary,29 that it was advanced 
by virtue of her marital rights ;30 and the husband’s 
purchase of land in the wife’s name will not of it¬ 
self raise an implied promise on her part to repay 
the husband.31 

Security. A valid loan having been made to her 
husband by a married woman, she may take security 
for such loan,32 such as a mortgage.^ 

c. Rights as Creditor 

Where a valid loan exists between husband and wife, 
the creditor spouse has the same rights as any other 
creditor, including the payment of interest. 

Where a valid loan exists between husband and 
wife, the creditor spouse has the same rights as any 
other creditor,including the payment of inter- 


14. Ga..—Pierce v. Cheves-Green & 
Co.. 12 S.E,2d 476, 64 Ga.App. 131. 

Ky.—Coleman v. Coleman, 133 S-W. 

1003, 142 Ky. 36. 

30 C.J. p 679 note 31. 

15. S.D.—Kolbe v. Harrington, 88 N. 
W. 572, 15 S.D. 263. 

30 C.J. p 679 note 32. 

16. N.D.—J. H. Allen & Co. v. Styer, 
199 N.W. 447, 51 N.D. 157—Finch, 
Van Slyke & McConville v. Styer, 
199 N.W. 444, 51 N.D. 148. 

30 C.J. p 679 note 33. 

Statutes authorizing contracts be¬ 
tween husband and wife see supra 
§ 121 . 

17. Ind.—Townsend v. Huntzinger, 
83 N.E. 619, 41 Ind.App. 223. 

18. U.S.—In re Hill, D.C.Vt, 190 F. 
390. 

19. Mont—Bast v. Bast, 217 P. 345, 
68 Mont 69. 

Okl.—Johnson v. Harry, 78 P.2d 301, 
182 Okl. 440. 

Va.—Brunswick Bank & Trust Co. v. 
Valentine, 164 S.E. 569, 158 Va. 
512. 

30 C.J. p 6S0 note 44. 

Gift between husband and wife see 
infra §§ 147-159. 

Belation not established 

(1) The fact that wife contributed 
six thousand thirty-three dollars for 
purchase and improvement of hus¬ 
band’s land was insufficient to show 


that parties dealt as debtor and 
creditor.—Smith v. Gable, 230 N.W. 
28, 56 S.D. 604. 

(2) Other cases see 30 C.J. p 280 
note 44 [d]. 

20. Mont.—Bast v. Bast, 217 P. 345, 
68 Mont 69. 

W.Va.—Kanawha Valley Bank v. At¬ 
kinson, 9 S.E. 175, 32 W.Va. 203, 25 
Am.S.R. 806. 

30 C.J. p 680 note 45. 

Promise to repay not implied 
S.D.—Smith V. Gable, 230 N.W. 28, 56 
S.D. 604—Churchhill & Alden Co. v. 
Ramsey, 208 N.W. 406, 50 S.D. 73. 

21. Md.—^Downs v. Miller, 53 A. 445, 
95 Md. 602. 

30 C.J, p 680 note 46. 

22. S.D.—Smith v. Gable, 230 N.W. 
28, 56 S.D. 604—Churchhill & Al¬ 
den Co. V. Ramsey, 208 N.W. 406, 
50 S.D. 73. 

30 C.J. p 680 note 47. 

23. S.D.—Smith v. Gable, 230 N.W. 
28, 56 S.D. 604—Churchhill & Al¬ 
den Co. V. Ramsey, 208 N.W. 406, 
50 S.D. 73. 

W.Va.—Kanawha Valley Bank v. At¬ 
kinson, 9 S.E. 175, 32 W.Va. *203, 
25 Am.S.R. 806. 

24. Pa.—People’s Savings & Dime 
Bank & Trust Co. v. Scott, 154 A. 
489, 303 Pa. 294, 79 A.L.R. 129. 

30 C.J. p 680 note 49. 
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25. Ill.—Paxton First Nat Bank v. 
Snelling, 193 Ill.App. 565. 

28. U.S.—Gilmore v. Gilmore, D.a 
Mont, 270 F. 260. 

N.C.—Etheredge v. Cochran, 146 S.E. 
711, 713, 196 N.C. 681, citing Corpns 
Juris. 

27. Del.—Spruance v. Equitable 
Trust Co., 103 A. 577, 12 Del.Ch. 12. 

28. N.J.—Brady v. Brady, Ch., 58 A. 
931. 

29. Ill.—North v. North, 63 IllApp. 
129, affirmed 46 N.E. 729, 166 Ill. 
179. 

30 C.J. p 681 note 55. 

30. Ind.—Gosnell v. Jones, 53 N.E. 
381, 152 Ind. 638. 

N.Y.—Hendricks v. Isaacs, 22 N.E. 
1029, 117 N.Y. 411, 15 Am.S.R. 524, 
6 L.R.A. 559. 

31. Ky.—Nall v. Miller, 25 S.W. 1106, 
95 Ky. 448, 15 Ky.L. 862. 

32. Kan.—Miller v. Krueger, 13 P- 
641, 36 Kan. 344. 

30 C.J. p 681 note 61. 

33- N.Y.—^Newton v. Manwarring, 10 
N.Y.S. 347. 

34. Iowa.—In re Alexander, 37 Iowa 
454. 

Va.—Morrison v. Morrison, 4 S.B.2d 
776, 174 Va. 58. 

30 C.J. p 680 note 39. 
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,..C5 especially if there was an express agreement 
*■ ,v interest,26 and according to some authority 
:,a®o«. .aord. 

i„,r to other authorities interest will not be allowed 
f the absence of an express agreement to pay it.28 
Discharge of debt. The discharge of a debt be¬ 
tween husband and wife may be proved by circum¬ 
stances equivalent to payment.39 
Where a husband has given a bond to a trustee 
to secure the repayment of a loan made to him by 
his wife and such bond is presented against the hus¬ 
band’s estate by the wife’s executor more than twen¬ 
ty years after its due date, there is a presumption 
that it was paid during coverture.^® 


utes removing her incapacity to contract with her 
husband a wife usually may enter into partnership 
with her husband,« including a subpartnership 
and a partnership in which her husband is a secret 
partner.-ts a wife may become a partner with her 
husband under statutes empowering married wo¬ 
men to contract as if sole except with reference to 
the conveyance or encumbrance of her realty and 
contracts of suretyship.^S Under a statute author¬ 
izing a married woman to contract generally, after 
she has first entered into a contract with her hus¬ 
band for the application of the statute to her or to 
her property, a married woman who has failed to 
fulfill this prerequisite cannot become a partner 
with her husband, and, therefore, she is not liable 
kVip attemnted to become a 


g 129. -- Partnership 

a. In general 

b. Creation of partnership relation 


a. In General 

At common law a married woman cannot enter ^to 
a oartnership with her husband, but husband and wife 
Ly Tecome partners when authority to do so is con- 
■ferred by statute. 

Under the common-law doctrine a married woman 
cannot enter into a partnership with her husband.'*^ 

Under statutes. When authorized by statute, hus¬ 
band and wife may become partners.^® Under stat- 


partner."^ 

Under feme sole trading acts considered infra § 
204, a wife may, according to some authority, be¬ 
come a partner with her husband,*^^ but according 
to other authority such statutes do not authorize 
copartnership of husband and wife.'^® 

Under married ‘ivomen^s property acts merely giv¬ 
ing the wife control of her separate estate, a part¬ 
nership between the husband and wife is invalid, 
although there is authority holding that such stat¬ 
utes necessarily imply contractual power on the 


35 . Pa.—In re Cornman, 46 A. 940, r 
197 Pa. 125. 

30 C.J. P 6S0 note 40. 

36. Ill.—Keady v. White, 48 N.E. 
314. 168 Ill. 76. 

Pa.—In re Cornman, 46 A. 940, 197 
Pa. 125. 

37. Pa.—^Hawley v. Griffith, 41 A, 30, 
187 Pa. 306. 

28. N.J.—Quinlan v. Quinlan, 181 A. 

219, 119 N.J.Eq. 94. 

30 C.J. P 680 note 43. | 

39. Ark.—Trotter v. Minnis, 136 S. 
W.2d 463, 199 Ark. 924. 

Ky.—Powers v. Comey, 13 Ky.Op. 897. 
30 C.J. P 681 note 64. 

40 . Pa.—In re Yocum, 88 A. 919, 242 
Pa. 82. 

41 . XJ.S.—Hiller v. Olmstead, C.C.A. 
Mich., 54 F.2d 5—In re Bowles, E. 
C.Ky., 15 P.Supp. 353, 354, citing 
Corpus Juris. 

Fla.—Foster v. Cooper, 197 So. 117, 
li3 Fla. 493. 

Me.—Haggett v. Hurley, 40 A. 561, 
91 Me. 542, 41 L.R.A. 362. 

Mass.—Edgerly v. Equitable Life 
Assur. Soc. of U. S., 191 N.E. 415, 
287 Mass. 238. 

Mich.—Dombrowski v. Gorecki, 289 N. 
W. 293, 291 Mich. 678—Lutz v. Dut- 
mer, 282 N.W. 431, 286 Mich. 487— 
Farmers* Co-op. Creamery Co. of 
Saranac v. Huhn, 216 N.W. 370, 
241 Mich. 23—Lesher v. Brosteau, 


213 N.W. 163, 238 Mich. 189—Tom- 
kovich V. Mistevich, 192 N.W. 639, 
222 Mich. 425. 

Tex.—Miller v. Marx, 65 Tex. 131 
Wallace v. Finberg, 46 Tex 35. 
YVis.—Sparks v. Kuss, 216 N.W. 929, 
5.95 Wis. 378, modified on other j 
grounds, 218 N.W. 208, 195 ^ is. 
378. » 

30 C.J. p 681 note 67. 

Contracts between husband and wife 
I see supra § 119. 

Power of married -woman to form 
partnership with persons other 
than her husband see infra § 211. 

42. Ga.—Bacon v. Bacon, 133 S.E. 
512, 161 Ga. 978—E. P. Redd & Co 
V. W. A. Lathem & Sons, 123 S.E. 
175, 32 Ga.App. 214. 

Pa.—Northampton Brewery Corpora¬ 
tion V. Lande, 10 A.2d 5So, 138 P3- 
Super. 235. 

TTnder statutes broadly removing 
all disabilities of coverture, husband 
and wife may become partners with 
each other.—Jones v. Jones, 55 So. 
361. 99 Miss. 600. 

Tinder statute pro-viding that wife 
may contract with any person other 
yha.»H liusband she may in conducting 
business with her husband become 
obligated to third persons.—Lane v. 
Bishop, 27 A. 499, 65 Vt. 575. 

43. Ky.—Smith v. Hughes, 167 S.W. 
2d 847, 292 Ky. 723. 
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SC.—Burwell v. South Carolina Tax 
’commission. 126 S.E. 29, 130 S.C. 
199, 38 A.L.R. 1256. 

—sparks v. Kuss, 216 N.W. 929, 
195 Wis. 378, modified on other 
grounds 218 N.W. 208, 195 Wis. 378. 
30 C.J. p 681 note 69. 

Statutes removing incapacity of mar¬ 
ried woman to contract -with hus- 
i band see supra § 121. 

I 44 _ Qa.—Morrison v. Dickey, 50 S.E. 
175, 122 Ga. 353. 69 L.R.A. 87. 

30 C.J. P 681 note 70. 

45. N.Y.—Scott V. Conway, 58 N.Y. 
619. 

46. Ind.—Anderson v. Citizens’ Nat. 
Bank, 76 N.E. Sll, 38 Ind.App. 190. 

Statutes enabling married women to 
contract see infra § 178. 

47. Conn.—Barlow Bros. Co. v. Par¬ 
sons, 49 A. 205, 73 Conn. 696. 

48. Ky.—Smith v. Butt & Hardin, 
135 S.W.2d 67, 281 Ky. 127. 

30 C.J. P 681 note 73. 

49. Mass.—Plumer v. Lord, 7 Allen 
481, 5 Allen 460. 

30 C.J. P 681 note 74. 

“Wis.—Fuller v. McHenry, 53 N. 
W. 896, 83 Wis. 573, 18 L.R.A. 612. 
30 C.J. P 681 note 80. 

Married women’s property acts see 
infra §§ 233—236. 
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part of the wife, including capacity to become a 
partner with her husband.®^ Partnerships between 
husband and wife have been upheld where in addi¬ 
tion such statutes expressly empower the husband 
and wife to contract^^ or confer general contractu¬ 
al powers on the wife.®^ 

Under statutes expressly prohibiting contracts 
between husband and wife a wife cannot become 
a partner with her husband,®^ although she may 
carry on her own business under her husband's firm 
name;55 and a wife who, in an ineffectual attempt 
to become partner with her husband, has invested 
her separate property in his firm may properly as¬ 
sign her interest to a third person.^® 

b. Creation of Partnership Relation 

The existence of a partnership between husband and 
wife ordinarily is determined by the application of the 
general rules governing the formation of partnerships. 

In determining whether husband and wife have 
become partners, general rules governing the cre¬ 
ation and existence of partnerships ordinarily ap¬ 
ply,although acts and circumstances occurring 
between husband and wife do not have the signifi¬ 
cance, as respects the establishment of a partner¬ 
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ship relation, which they would have if they oc¬ 
curred between strangers.^^ 

A husband, knowingly holding himself out as a 
partner with his wife, is estopped to deny the ex¬ 
istence of the partnership as against one whom he 
has induced to trust them on the faith of its ex- 
istence.5® 

§ 130. - Services 

At common law a wife cannot render her husband 
liable by contract to pay her for services, but, under stat. 
utes permitting husband and wife to contract with each 
other, a wife may contract to render him services of a 
general nature beyond the scope of those demanded by 
the marriage relation. 

Under the common-law doctrine, stated supra § 
17, that the services of the wife belong to the hus¬ 
band, a married woman cannot render her husband 
liable by contract to pay her for services.®® 

Under statutes expressly or impliedly permitting 
husband and wife to contract with each other a 
wife may contract to render to her husband serv¬ 
ices of a general nature beyond the scope of those 
demanded by the marriage relation,but the ob¬ 
ligation of payment does not arise in the absence 


51. Mo.—^Dunifer v. Jecko, 87 Mo. 
282. 

30 C.J. p 682 note 81. 

52. Ala.—Belser v. Tuscumbia Bank¬ 
ing Co„ 17 So. 40, 105 Ala. 514— 
Schlapback v. Long, 8 So. 113, 90 
Ala. 525. 

53. IoT7a.—Stewart v, Todd, 173 N. 
W. 619, 190 Iowa 2S3—Hoaglin v. 
Henderson, 94 N.W. 247, 119 Iowa 
720, 97 Am.S.R. 335, 61 L.R,A. 756. 

54. U.S.—Commissioner of Internal 
Revenue v. Tenney, C.C.A., 120 F.2d 
421. 

Mass.—Edgerly v. Equitable Life As- 
sur. Soc. of U. S., 191 N.E. 415, 
287 Mass. 238. 

30 C.J. P 682 note 85. 

Statutes prohibiting contracts be¬ 
tween husband and wife see supra 
§ 121 . 

55. Mass.—^Weil v. Raymond, 7 N.E. 
860, 142 Mass. 206. 

30 C.J. p 682 note 86. 

56. Mass.—Lord v. Davison, 3 Al¬ 
len 13 L. 

57. N.T.—Macfadden v. Macfadden, 
13 N.Y.S.2d 12, 171 Misc. 482, af¬ 
firmed 13 N.Y.S.2d 17, 257 App. 
Div. 938, appeal denied 14 N.Y.S. 
2d 1022, 258 App.Div. 709, affirmed 
36 N.E.2d 456, 286 N.Y. 617. 

Creation of partnerships generally 
see the C.J.S. title Partnership § 
3 et seq, also 47 C-J. p 648 note 
20 et seq. 
consideration 

Wife’s contribution of half of prof¬ 


its from spouses’ operation of health 
home constituted no consideration for 
their alleged partnership to promote 
science of physical culture through 
education and publication and sale of 
books and periodicals, as husband 
was not liable to wife for services 
rendered in operating such home un¬ 
der common law.—^Macfadden v. Mac¬ 
fadden, supra. 

Vagne and indefinite arrangement 
An alleged partnership arrange¬ 
ment between husband and wife for 
duration of their lives to promote 
science of physical culture through 
education and publication and sale 
of books and periodicals was so 
vague and indefinite as to what it 
covered and required wife to do as to 
be unenforceable.—Macfadden v. 
Macfadden, supra. 

Relation held established 

Mining partnership between spous¬ 
es resulted from wife’s contribution 
of her separate funds for develop¬ 
ment and operation of oil lease and 
refinery by husband, their agree¬ 
ment to share profits and losses, and 
issuance of stock to her, although 
husband, in whose name title to prop¬ 
erty stood, signed legal documents as 
sole owner thereof.—Champlm v. 
Commissioner of Internal Revenue, 
C.C.A., 71 F.2d 23. 

ZtelatioxL held not established 

(1) The fact that wife devoted 
some indefinite part of her time to 
helping her husband conduct a mer¬ 
chandise business would not make 
her his business partner so as to en¬ 
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title her to recover half of his prop¬ 
erty.—Brecker v. Brecker, 8 S.E.2d 
622. 122 W.Va. 120. 

(2) Husband and wife are not part¬ 
ners as to homestead property pur¬ 
chased before marriage out of funds 
of both.—Smith v. Durkee, 254 P. 207, 
121 Or. 86. 

(3) Other cases. 

Conn.—Siller v. Philip, 141 A 872, 
107 Conn. 612. 

Md.—Lissy v. Lissy, 23 A. 2d 39, 180 
Md. 689. 

Mo.—Prasse v. Prasse, 77 S.W.2d 

1001. 

Joint adventurers 
Husband and wife were joint ad¬ 
venturers, where they pooled mon¬ 
eys to pay household expenses, and 
wife saved portion, and kept it and 
purchased property therewith in her 
name.—Dolan v. Dolan, 140 A. 745, 
107 Conn. 342. 

58. Conn.—Jenkins v. Reichert, 5 A 
2d 6, 125 Conn. 258. 

59. Ala.—Schlapback v. Long, 8 So. 
113, 90 Ala. 525. 

60. U.S.—In re Smith, D.C.N.Y., 291 
F. 587. 

Ky.—Lewis v. Lewis, 245 S.W. 509, 
196 Ky. 701. 

N.Y.—In re Paine’s Estate, 12 N.Y.S. 
2d 201. 

30 C.J. p 682 note 95, p 826 note 96. 
Antenuptial contract for services see 
supra § 125. 

61. U.S.—In re Gutierrez, D.C.Tex., 
33 P.2d 987. 
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of an express agreement or such facts and circum- 
Inces that from them an implied promise in fact 
^411 arise independently of the mere fatt that the 
Iri-ices were rendered by the wife to the husband 
outside her household duties.62^ The enabling stat¬ 
uses do not confer on the wife any right to con¬ 
tract with her husband to render services to which 
he is entitled by the proprietary interest given him 
tv force of the marriage relation,83 such contracts ] 
being without consideration,®^ and void as against 
public policy.85 

The clams of creditors of the husband ivill be 
^referred as against the claims of the wife under 
contract for performance of services inherent in 
die marriage relation,®* but under statutes allowing 
husband and ivife to enter into 
other’s services, a wife employed in her husbands 


Iowa.—Reid v. Reid, 249 N.'W. 3^. 
389, 216 Iowa 882, citing Corpus Ju- 

N-e’^Tost V. Tost, 247 N.W. 583, 124 

re Paine's Estate, 12 N.T.S. 

Pa!—In^ re Barnet’s Estate, 182 A. 

699 320 Pa- 

30 C.J. p 683 note 9, p 826 notes 97, 
98 . 

statutes authorizing contracts be¬ 
tween husband and wife see supra 
5 121 . 

■WTiat constitutes extra marital serr- 


business may, on her husband’s bankruptcy, enter 
claims against his estate on equal terms with other 
creditors.®'^ 

Under express statutory prohibition husband and 
wife may be unable to recover any compensation 
for services rendered by the other,®® but a contract 
whereby the wife renders services as her husband s 
receiver is not within the prohibition of such stat- 
utes.®® 

§ 131. Sales and Transfers of Personalty 

a. In general 

b. Bills and notes 

a. In General 

At common law sales and transfers of 
property between husband and wife are void, but they 

CCA. 11 F.2d 66 , N.Y.—Coleman v. Burr, 93 N.Y. 
■ ’ 17, 45 Am.R. 160. affirming 2o Hun 

5 W 1 S. 245 S.W. 509, 239. 

30 C.J. p 683 note 13. 

Brodsky, 272 N.W. © 7 . u.S.—In re Starr, D.C.Cal., 232 

59. F. 416. ^ ^ 

)orsett, 111 S.E. 541, claims of wife of bankrupt see Bank¬ 
ruptcy § 409. 


(1) Services of farmer s wife in 
farming, raising stock, doing house¬ 
work. and canning were not extra¬ 
marital, or such as entitled her as 
matter of right to income and incre¬ 
ment of husband’s business, although - 
wife did more than her share ot 
work by which money was earned 
and her services, because of hus¬ 
band's physical disabilities, were 
harder and different tham they would 
otherwise have been.—Sinift v. Smift. 
293 N.W. 841, 229 Iowa 56. 

<2) Wife’s services in managing 
deceased husband’s rooming houses 
were not of such character as war¬ 
ranted finding of implied agreement 
to pay compensation.—Martin v. 
Bronx County Trust Co., 260 N.Y.S. 
344. 237 App.Div. 246. 

Domestic and extramarital services 
inseparable 

Where services for which husband 
agreed to pay wife included purely 
domestic duties and such duties 
could not be separated from extra 
and unusual services rendered hus¬ 
band outside of domestic duties, wife 
was not entitled to recover any por¬ 
tion of promised payment from hus¬ 
band’s administrator.—In re Straka’s 
Estate. 275 N.W. 490, 224 Iowa 109. 
82. U.S.—^In re Manner, D.C.N.T., 11 


F.2d 286, affirmed, C.C.A., 11 F.2d 6 i 
287. 

Ky.—^Lewis v. Lewis. 245 S.W. 509, 
196 Ky. 701. ^ ^ 

Tsjeb.—Brodsky v. Brodsky, 272 N.w. g 
919, 132 Neb. 659. 

N.C.—Dorsett v. Dorsett, 111 S.E. 041 , q 
183 N.C. 354. 

63, Iowa.— Sinift V. Sinift, 293 N.W. ^ 
841, 229 Iowa 56—Reid v. Reid. 249 
N.W. 387, 389, 216 Iowa 882, citing j 
Corpus Juris. 

N.Y.—Martin v. Bronx County Trust 
Co.. 260 N.Y.S. 344, 237 App.Div. 
246*—Macfadden v. Macfadden, 13 , 
N Y S.2d 12. 171 Misc. 482, affirmed ^ 
13 N.Y.S.2d 17, 257 App.Div. 938, 
appeal denied 14 N.Y.S.2d 1022, 258 
App.Div. 709, affirmed 36 N.E.2d 
456, 286 N.Y. 617. | 

30 C.J. P 683 note 10. 

Services during sickness 

Neither husband nor wife can re¬ 
cover in an action on contract for 
services rendered to the other in 
sickness, since legal duty of husband 
and wife is to attend, nurse, and care 
for the other when either is unable 
to care for himself, services between 
■ members of a household being pre- 
; sumed to be gratuitously rendered.— 

. Galway v. Doody Steel Erecting CO., 

: 130 A. 705. 103 Conn. 431, 44 A.L.R. 

! 693. 

. 64. Ky.—Lewis v. Lewis, 245 S.W. 

509, 196 Ky. 701. „ o.. 

3 Tex.—Frame v. Frame, 36 S.W.-d 
152, 120 Tex. 61, 73 A.L.R. 1512, re- 
i versing. Civ.App,, 14 S.W.2d 865. 

Y 30 C.J. P 512 note 53—13 C.J. P 35- 
s note 39. 

a 65. Iowa.— In re Straka’s Estate. 275 
i- N.W. 490, 224 Iowa 109. 
e Ky.—Lewis v. Lewis, 245 S.W. 509, 
196 Ky. 701. 

ipex_Frame v. Frame, 36 S.W.2d 15-, 

s 120 Tex. 61, 73 A.L.R. 1512. revers- 
9. ing, Civ.App., 14 S.W.2d 865. 

,1 30 C.J. P 683 note 11. 


g 3 _ U.S.—In re Sussman, D.C Ill., 44 
F.2d 236. 

IXl.—Switzer v. Kee, 35 N.E. 160, 146 
IlL 577—Thomas v. Mueller, 106 
Ill. 36— Garlock v. Campbell, 263 
IlLApp. 287. 

30 C.J. P 683 note 15. 

Validity of statute 

Statute prohibiting husband and 
wife from contracting with each 
other so as to entitle one to claim 
or receive compensation from other 
for work or labor is not violative of 
constitutional provision relating to 
emancipation of married women 
Martin v. First Nat. Bank, 164 So. 
896, 176 Miss. 338. 

Statute as conflicting with emancipa¬ 
tion statute 

Statute providing that husband and 
wife shall not contract with each 
other so as to entitle one to claim 
compensation from other for work or 
labor does not conflict with act eman¬ 
cipating women from disability on 
account of coverture and providing 
’ that married women should have ca¬ 
pacity to own, control, and contract 
^ with reference to property.—Martin 
v. First Nat. Bank, supra. 

> Prosecution and trial of lawsuit hy 
' attorney professionally is “work and 
labor” within statute prohibiting 
^ contract between husband and wife 
so as to entitle one to receive com- 
pensation from the other for “work 
and labor.”—Martin v. First Nat. 
’’ Bank, supra. 

09 . Ill.—Meissler v. Meissler, 101 
IlLApp. 256. 
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may be upheld In equity and are authorized under stat¬ 
utes giving husband and wife power to contract with 
each other. 

At common law sales and transfers of personal 
property between husband and wife are void.^® 
However, in equity, in the absence of fraud on third 
persons, such transfers may be upheld as vesting 
an equitable title.^i Thus, even though the sale 
is invalid at law, equity will, in a proper case, re¬ 
gard the wife as the beneficial owner of property 
transferred to her by her husband'^2 ^nd, while the 
legal title remains in the husband, equity will re¬ 
gard him as trustee of the property for the use of 
the wife.'^2 

Under statutes. When authorized by statute, hus¬ 
band and wife may sell and transfer personal prop¬ 
erty to each other. 

Thus, under statutes expressly or impliedly giv- 

70. N.J.—^Homan v. Headley, 34 A. 

941, 58 N.J.Law 485. 

30 C.J. p 683 note 17. 

Capacity of married woman to trans¬ 
fer personalty see infra § 196. 

Ownership by husband of wife’s per¬ 
sonalty at common law see supra 
§§ 23, 24. 

71. N.J.—Garwood v. Garwood, 38 
A. 954, 56 N.J.Eq. 265. 

30 C.J. p 683 note 19. 

Equitable separate estate see infra 
§§ 228-231. 

Money retiimed to husband by wife 
Where husband turned over to his 
wife all his earnings with the un¬ 
derstanding that she was to return 
to him on request as much thereof 
as would be required for his personal 
needs, expend the amount necessary 
for- their joint living expenses, and 
save the balance for their joint bene¬ 
fit, money returned to husband for 
purchase price of automobile be¬ 
came his own property.—Hamilton 
V. Hamilton, 155 A. 217, 113 Conn. 

306. 

72. Kan.—Going v. Orns, 8 Kan. 85. 

30 C.J. p 683 note 20. 

73. Conn.—Darcy v. Ryan, 44 Conn. 

518. 

30 C.J. p 683 note 21. 

Chattel mortgage executed by hus¬ 
band and delivered to wife to se¬ 
cure money loaned him from her 
separate estate which he had never 
reduced to his possession is valid 
as against his creditors and enforcea¬ 
ble in equity.—Campbell v. Gal- 
breath, 12 Bush, Ky., 459. 

74. Ind.—Bardsley v. Bardsley, 150 
N.E. 103, 85 Ind.App. 384. 

TTuder separate estate statutes a 

married woman cannot acquire by 
transfer from her husband title to 
choses in action or other personalty 
unless purchased with her own es- 


ing husband and wife the power to contract with 
each other, sales and transfers of personal property 
between husband and wife may pass a valid title 75 
and an assignment of a chose in action will be up. 
held.76 The written consent of the wife is required 
under some statutes in order to transfer to the hus¬ 
band the title to her personal property.77 

Consideration. A transfer of personal property 
by husband to wife, other than by means of a gift 
or declaration in trust, usually requires a consid- 

eration.78 

Wife's receipt of funds fraudulently obtained by 
husband. Where a wife, personally innocent of 
fraud, receives money which her husband has mis¬ 
appropriated from a third person, she is liable, 
while in possession of such money, to a suit for its 
conversion, 79 but after she has in good faith spent 

W. 276, 169 Mo. 215, 92 Am.SR. 
633. 

30 C.J. p 684 note 30. 

78. Me.—Appeal of Garland, 136 A. 
459, 126 Me. 84, certiorari denied 
Petition of Garland, 47 S.Ct 769, 
274 U.S. 759, 71 L.Ed. 1338. 
Promise to resume marriage rela¬ 
tion 

Where wife, who had filed suit for 
separate maintenance, had no 
grounds for relief, wife’s promise to 
husband to resume marital status 
was not sufficient “consideration” for 
husband's assignment to wife of a 
certificate of sale in a mortgage fore¬ 
closure case.—Litwin v. Litwin, 30 N. 
E.2d 619, 375 Ill. 90. 

Evidence held sufficient 

In wife's proceeding for order re¬ 
quiring a special commissioner to is¬ 
sue and deliver a deed to wife pur¬ 
suant to a certificate of sale in a 
foreclosure case, which certificate 
had been assigned to wife by hus¬ 
band, evidence justified denial of re¬ 
lief on ground that assignment was 
procured by fraud and was without 
consideration.—Litwin v. Litwin, su¬ 
pra. 

79. N.Y.—Seagle v. Barretto, 179 N. 
T.S. 856, 190 App.Div. 549, affirmed 
132 N.E. 899, 231 N.Y. 586. 

30 C.J. p 685 note 41. 

Receipt of mortgage 

Where a husband representing oth¬ 
ers in negotiating for the purchase 
of land fraudulently procures the ex¬ 
ecution without consideration of a 
note and mortgage to his wife, on 
representations that she is advanc¬ 
ing money as part of the initial pay¬ 
ment, in a suit to cancel the note 
and mortgage, the law will imply 
that the wife knew of the fraudulent 
purpose of her husband.—Raber v. 
Clark, 222 P. 1100, 110 Or. 8 L 


tate.—Hazelton v. New York Life 
Ins. Co., 124 N.W. 1014, 141 Wis. 639 
—Carpenter v. Tatro, 36 Wis. 297— 
30 C.J. p 684 note 27. 

75. Ind.—Bardsley v. Bardsley, 150 
N.E. 103, 85 Ind.App. 384. 

Pa.—In re Elverson’s Estate, 16 Pa. 

Dist. & Co. 731. 

30 C.J. p 684 note 24. 

Statutes authorizing contracts be¬ 
tween husband and wife see supra 
§ 121 . 

Wife’s purchase at public auction 
conducted by husband of personalty 
on farm conveyed to wife, but man¬ 
aged and operated by husband, was 
valid and enforceable by husband.— 
Bardsley v. Bardsley, 150 N.E. 103, 
85 Ind.App. 384. 

Evidence held insufficient to show 
sale or transfer from husband to 
wife. 

Or,—Perkins v. McCullough, 49 P. 
861, 31 Or. 69. 

Tenn.—State ex rel. v. Caldwell, 111 
S.W.2d 377, 21 Tenn.App. 396. 

76b U.S.—Brynes v. Commissioner of 
Internal Revenue, C.C.A., 89 P 2 d 
243. 

Mo.—Rossier v. Wabash R. Co., 91 S. 

W, 1018, 115 Mo.App. 515. 

30 C.J. p 684 note 25. 

Assignment of bid and purchase 
Under statutes providing that a 
married woman may take, acquire, 
and hold property, and that she may 
in her own name, as if unmarried, 
sell and dispose of her personal prop¬ 
erty, a married woman who pur¬ 
chases land at a commissioner’s sale 
is under no disability precluding her 
from assigning her bid and purchase 
to her husband.—Noel v. Fitzpatrick, 
100 S.W. 321, 124 Ky. 787, 30 Ky.L. 
1011 . 

77. Mo.—Case v. Espenschied, 69 S. 
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the monev. she cannot be held personally liable for 

ifs conversion.^'^ 

incre the rights of third parties are involved. 
there must be clear evidence of a bona fide trans- 
Zn and mere uncorroborated testimony of the 
l-ife is insufficient in such cases to sustain the trans- 
ardon Where the good faith of the transaction 
fficiently appears, the wife’s title will be upheld 
as against the claims of third persons.83 | 

Compliance voith statutory requirements; record¬ 
ing An assignment or transfer of personal prop¬ 
erty between husband and wife must comply with 
statutory requirements.S^ Thus, where required by 
ctatute, the assignment or transfer must be in writ- 

... 

Under statutes expressly requiring that transfers 
between husband and wife shall be recorded, ordi- 
Lrily an unrecorded transfer will not be upheld 
aeain-t third persons whose rights would otherwise 
be prejudiced,86 although failure to record will not 
invalidate the yvife’s title as against a creditor with 


notice ;8T and the validity of transactions not 
in the purview of the statute will not be affected 
by failure to record.*? Where the transfer has been 
duly recorded, it will be upheld, even though there 
was no change of possession,?? provided there was 
a valid subsisting indebtedness between husband and 
wife.®® 

Estate'or interest created. The estate or interest 
created by a sale or transfer of personal property 
between husband and wife depends on the language 
and construction of the instrument and the estates 
in personalty which may be recognized in the par¬ 
ticular jurisdiction.?! An estate by entirety may 
be created by a transfer between husband and wife 
in jurisdictions in which such an estate in person¬ 
alty is recognized,?? but not otherwise.?* 

Presumptions and burden of proof. Transfers 
of property by husband to wife are presumptively 
voluntary provisions for the wife.?^ The bur en 
of proof is on the husband to show that a gratui¬ 
tous transfer from his wife to himself was free 


gn. KT.—Seagle v. Barretto, 179 N 1 h 
T.S. S56. 190 APP.Dlv. 549, affirmed p 
132 N.B. 899, 231 N.Y. 586. ^ 

so C J. P 6S5 note 42. t 

81. Mo— Elliott v. Keith, 82 Mo. APP. ^ 

119. c 

so C.J. P 684 note 81. I 

Fraudulent conveyance as between ^ 
husband and wife see Fraudulent ‘ 
Conveyances § 252. 

82. Md.—Connar v. Leach, 36 A. 591, 

84 Md. 571. 

83. W.Va.—Robinson v. Woodford, . 

16 S.E. 602, 37 W.Va. 377. , 

30 C.J. P 684 note 33. 

g 4 . Ky.—Southern Coal & Coke Co. 

V. Bracht, 101 S.W.2d 667, 267 Ky. 
123. 

35 , Ky.—Southern Coal & Coke Co. 

V. Bracht, supra. 

86 . Ill.—Peters v. Brown, 245 Ill. 
App. 570. 

Ky.— Billington v. Dunn, 289 S.W. 

213, 217 Ky. 164. 

30 C.J. p 684 note 36. 

Who are third persons 

(1) The words “third persons,” as 
used in the statute making invalid 
an unrecorded transfer of property 
between husband and wife, mean 
those persons whose rights are prej¬ 
udiced by the transfer, and, there¬ 
fore, include not only bona fide pur¬ 
chasers and existing creditors, but 
subsequent creditors who contract 
with the donor, transferor, or assign¬ 
or on the faith of his or her appar¬ 
ent ownership of the property.—Cart¬ 
wright V. Ennis, 284 S.W. 87, 215 Ky. 
3. 

(2) Third persons against whom 
an unrecorded conveyance between 


husbsind and wife Is void are such v 
persons as claim an interest m, o. P 
right to, the property conveyed c 
through or against the husband or 
Wife, as the case may be, which 
claim would be valid in the event the j 
conveyance had not been made. o 
Federal Credit Co. v. Scoggins, 13U i 
So. 153, 158 Miss. 275. “S 

87. Ky —Jones v. Louisville Tobacco 1 
Warehouse Co., 121 S.W. 

Kv. 824, petition overruled 123 S. c 
W. 307, 135 Ky. 824. 

30 C.J. P 685 note 37. « 

88 . Miss.— Federal Credit ^ Co. v. 
Scoggins, 130 So. 153, lo 8 Miss. , 
275. 

30 C.J. P 685 note 38. 

Personal ornaments and wearing 
apparel given by a husband to his 
wife to support her in a way suita¬ 
ble to her situation and his condition 
in life within the limits of a wise 
economy were not intended by the 
legislature to come within the mean¬ 
ing of the words “goods and chat¬ 
tels,” as used in the statute requiring 
i that a transfer of goods and chattels 
[ between husband and wife be in writ- 
r ing, acknowledged, and recorded^ 

1 Kennington v. Hemingway, 57 So. 

- 809, 101 Miss. 259, 39 LR.A.,N.S., 

- 541, Ann.Cas.l914B 392. 

- g9^ Ill. —Larsen v. Ditto, 90 Ill.App. 
t 384. 

t 30 C.J. P 685 note 39. 

Sa Ill.—Harrison v. Tourtillott, 148 
’ Ill.App. 576. 

^ 30 C.J. P 685 note 40. 

91. Joint possession of money given 
n wife 

n 1 Husband turning money over to 
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wife for household expenses, sur¬ 
plus to be saved for joint benefit, 
creates joint possession.—Cram v. 
Cram, 160 N.E. 337, 262 Mass. 509. 

Tenancy in common of bonds de¬ 
posited by wife with agent in name 
of herself and husband.—Blodgett v. 
Union & New Haven Trust Co., 149 A. 
790, 111 Conn. 165. 

Estates in personal property see Es¬ 
tates §§ 132-144. 

92. Mortgage trust certificates 
Where intestate had deposited mon¬ 
ey with trust company and received 
“mortgage trust certificates” m 
names of himself or his son, and 
in names of himself or his grand¬ 
children, and subsequently directed 
that certificates be indorsed with 
names of himself or his wife, which 
indorsement was made on back of 
each certificate, wife acquired there- 
; by an interest in fund which she 
^ could claim after intestate's death as 
* survivor of a tenancy by entirety.— 
E. P. Wilbur Trust Co. v. Knadler, 

’ 185 A. 319, 322 Pa. 17. 

: Estate by entirety in personalty see 
supra § 35. 

- 93, Execution by husband of bill of 
I. sale of one half of certain person¬ 
alty to his wife did not create estate 
by entirety in personalty under laws 
of Michigan.—Mclnerney v. Commis- 
■ sioner of Internal Revenue, C.C.A., 82 
F.2d 665. 

2 ^ N.H.—^Hill V. Pine River Bank, 
^ 45 N.H. 300. 

30 C.J. P 684 note 28. 
presumption of gift see infra § 153. 
in Fraudulent conveyance as between 
husband and wife see Fraudulent 
to Conveyances § 252. 
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and fair.^5 When the wife has proved that she 
purchased personalty from her husband out of her 
separate estate and creditors attack the validity of 
the transfer from husband to wife, the burden is 
on the creditors to prove fraud.®® 

h. Bills and Notes 

At common law the husband’s indorsement of a 
note to his wife is void, although it may be sustained in 
equity, and one spouse may transfer a note to the other 
where the transfer is authorized by statute. 

Where a husband indorses over to the wife a 
note payable to his order, such indorsement at com¬ 
mon law passes no interest to her,®7 although in 
equity an indorsement of a note from husband to 
wife may be binding on the husband;®® and an 
agreement by the husband to transfer a note to his 
wife for a valuable consideration is binding in eq¬ 
uity.®® 

Where bills and notes between husband and wife 
are valid under statute, as discussed supra § 126, 
such property may be transferred from one to the 
other by indorsement,^ or by delivery^ when the 
note is payable to bearer.® Under enabling statutes 
it has been held that a woman may, after marriage 
to the maker, indorse a note made to her prior to 
marriage.'^ 

Where notes were made by husband and wife to 
their own order and indorsed by them and deliv- ! 


41 C.J.S. 

j ered to a third person for a valuable consideration 
I the title of the holder does not depend on any con' 
tract of transfer of ownership between the maker 
as husband and wife.® 

§ 132. Conveyances by Husband to Wife 

a. In general 

b. Interests which may be conveyed; es¬ 

tate by entirety 

a. In General 

At common law a husband cannot by deed conv-v 
directly to his wife the legal title in lands, but in the 
absence of fraud equity may uphold a direct conveyance. 

At common law a husband cannot by deed con¬ 
vey directly to his wife the legal title in lands,^ 
because the common-law fiction of the unity of hus¬ 
band and wife prevents the legal inception of such 
a deed.7 Under the common-law rule husband and 
wife cannot mutually release to each other by deed 
of partition their respective interests in land.8 
However, as shown infra this section, a conveyance 
may be upheld in equity or under statutes author¬ 
izing conveyances by husband to wife. 

In equity. In the absence of fraud equity may 
uphold a direct conveyance from husband to wife,9 
especially when made in good faith and supported 
by some valuable or meritorious consideration.^® 


95. Neb.—Hovorka v. Havlik, 93 N. 
W. 990, 68 Neb. 14. 

Burden of proving gift from wife to 
husband see infra § 158. 

96. Wis.—Evans v. Rugee, 16 N.W. 
49, 57 Wis. 623—Semmens v. Wal¬ 
ters, 13 N.W. 889, 55 Wis. 675. 

97. Mass.—^National Bank of the Re¬ 
public V. Delano, 70 N.E. 444, 185 
Mass. 424. 

30 C.J. p 685 note 44. 

98. Ind.—Proctor v. Cole, 3 N.E. 106, 
104 Ind. 373, petition overruled 4 
N.E. 303, 104 Ind. 373. 

30 C.J. p 685 note 45. 

99. Ky.—Ward v. Crotty, 4 Mete. 59. 
30 C.J. p 685 note 46. 

1 . Me.—Motley v. Sawyer, 34 Me. 
540. 

Mo.—Goza V. Sanford, 79 Mo.App. 95. 
30 C.J. p 677 note 94 [b]. 

2. Minn.—Tullis v. Fridley, 9 Minn. 
79. 

30 C.J. p 685 note 50. 

6 . S.C.—Port V. Brunson, 29 S.C L. 
658. 

30 C.J. p 685 note 51. 

4- Vt.—Spencer v. Stockwell, 56 A. 

661, 76 Vt. 176. 

30 C.J. p 685 note 52. 

5. Mass.—Navin v. McCarthy, 134 
N.E. 232, 240 Mass. 447. 


6 . Ark.—^Wilkerson v. Powell, 291 
S.W. 799, 173 Ark. 33. 

Mass.—Erickson v. White, 193 N.E. 
25, 288 Mass. 451—Ames v. Chand¬ 
ler, 164 N.E. 616, 265 Mass. 428— 
Witherington v. Eldredge, 162 N.E. 
300, 264 Mass. 166. 

Minn.—First Minneapolis Trust Co. 
V. Lancaster Corporation, 240 N.W. 
459, 185 Minn. 121. 

Wis.—Putnam v. Bicknell, 18 Wis. 
333, 

30 C.J. p 686 note 61. 

Contracts between husband and wife 
to convey realty see supra § 127. 
Postnuptial settlements see supra §§ 
89-91. 

IJ^arriage subsequent to- receipt of 
deed 

Where a married woman prior to 
marriage receives a deed of real es¬ 
tate from one subsequently becoming 
her husband, such a deed is not void 
within the rule forbidding convey¬ 
ances from husband to wife.—Reed v. 
Reed. 71 Me. 156. 

Conveyance under power of sale 
Where a husband conveyed prop¬ 
erty to a third person, who thereupon 
conveyed to the wife and child, with 
power in the husband to superin¬ 
tend, and, with concurrence of wife, 
to sell and convey the real estate,' 
the power did not contemplate a 
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conveyance by the husband to the 
wife, but only a conveyance by the 
husband and wife to a stranger and 
then of her title only and not of her 
infant joint tenant's independent and 
indefeasible title.—Powell v. Powell, 
5 Bush., Ky., 619, 96 Am.D. 372. 

7- Ill.—Thomas v. Hornbrook, 102 
N.E. 198, 259 Ill. 156, 159. 

30 C.J. p 686 note 63. 

Unity of husband and wife see supra 
§ 5. 

8 . Mo.—Frissell v. Rozier. 19 Mo 
448. 

9. Ala.—McCarty v. Skelton, 172 So. 
901, 233 Ala. 531. 

Ark.—^Wilkerson v. Powell, 291 S.W. 
799, 173 Ark. 33. 

Ill-—Arliskas v. Arliskas, 175 N.E 
6 , 343 Ill. 112. 

Kan.—^Withroder v. Wiederoder, 134 
P.2d 381, 156 Kan. 570. 

Pa-—York v. Scranton Lackawanna 
Trust Co., 18 Pa.Dist. & Co. 4fS, 
33 Lack.Jur. 90, 80 Pittsb.Leg.J. 
346. 

Wis.—Putnam v. Bicknell, 18 Wis. 
333. 

30 C.J. p 687 note 78, p 671 note 87. 

10 . Wis.—Putnam v. Bicknell, 18 
Wis. 333. 

30 C.J. p 688 note 79. 
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^uch deeds are not necessarily good in equityii and 
;„{orcenient will^be refused where they are fraud¬ 
ulent or unfair.i2 

Statutory provisions- When authorized by stat¬ 
ute the husband may make a direct conveyance of 
“unds to his wife.i3 A direct conveyance to the 
1-ife mav be made under statutes expressly author- 
;,ino- conveyances by the husband to the wife or 
between the husband and wife.^^ or under statutes 
expressly or impliedly removing the incapacity of 
Husband and wife to contract with each other.15 

Statutes prohibiting conveyances. A husband may 
not convey real estate to his wife where such a 
transaction is prohibited by statute.16 However, 
statutes enacted to protect the wife from convey¬ 
ances by her husband not joined in by her do not 
prevent direct conveyance by him to her.^'^ A stat- 
L which prohibits contracts between husband and 
wife for the sale of property does not prevent the 
husband from executing, or the wife from accept¬ 
ing, a conveyance of real estate in restitution for 
her separate property which he has appropriated. 

b. Interests Which May be Conveyed; Estate 
by Entirety 

By direct conveyance a husband ordinarily may 
transfer to his wife his Interest In an estate by the en- 
tirety. 

Where husband and wife own lands as tenants 


by the entirety, the husband may by a direct con¬ 
veyance transfer to his wife his interest in the es¬ 
tate where such a conveyance is expressly author¬ 
ized by statute.i9 In addition, the husband may 
convey his interest in such an estate to his wife, 
under statutes authorizing conveyances by husband 
to wife or between husband and wife by the ac¬ 
ceptance of the conveyance, the wife manifests her 
consent to the transfer and the conveyance is effec¬ 
tual to vest in her the whole estate .21 However, 
in some jurisdictions, a husband cannot convey his 
interest in an estate by the entirety, without his 
wife’s joinder in the deed, although the conveyance 
is to the wife; the wife’s acceptance of the deed is 
not equivalent to her joinder and does not cure the 

omission .22 

It has been held that where the husband and wife 
are enabled to convey directly, such power refers 
only to lands owned by them in their own right, 
and does not include any authority to convey to 
each other interests in property of the other de¬ 
rived from the marital relation.^* 


§ 133. 


Validity in General 


General rules regulating the validity of deeds ordi¬ 
narily are applicable to conveyances from husband to 
wife. 

General rules governing the validity of deeds, as 
considered in Deeds §§ 54-70 ordinarily apply to 


n. Mich.—Loomis ▼. Brush, 36 
Mich. 40. 

30 C.J. P 688 note 80. 

12 . Mich.—^Loomis v. Brush, supra. 
Pa,—Ludwig Rys. v. Weronika Rys., 

99 Pa.Super. 839. 

30 C.J. p 6S8 note 81. 

Rescission or avoidance of transac¬ 
tions between husband and wife see 
infra § 162. 

13. N.J.—Schumann v. Curry, 190 A. 
628, 121 N.J.Eq. 439. 

CfOnstmction of statute 
A statute permitting a husband to 
convey realty to his wife should he 
interpreted according to the common 
and approved usage of the language 
employed.—Ames v. Chandler, 164 N. 
E. 616, 265 Mass. 428. 
separate estate statutes 

(1) A direct conveyance from hus¬ 
band to wife has been held to trans¬ 
fer a valid legal title under separate 
estate statutes.—Burdeno v. Am- 
perse, 14 Mich. 91, 90 Am.D. 225. 

(2) However, it has also been held 
that such statutes leave unchanged 
the rule that direct conveyances from 
husband to wife are void at law and 
valid in equity.—Thomas v. Horn- 
brook. 102 N.E. 198, .259 Ill. 156— 
30 CJ. p 688 note 93. 


14. Fla.—Hunt v. Covington, 200 So. 
76, 145 Fla. 706 —Jordan v. Jordan, 
132 So. 466, 100 Fla. 1586. 

Mass.—Ames v. Chandler, 164 N.E. 
616, 265 Mass. 428. 

N.J.—Schumann v. Curry, 190 A. 628, 
121 N.J.Eq. 439. 

30 C.J. p 688 note 85. 

15. Mont—Koopman v. Mansolf, 149 
p. 491, 51 Mont. 48. 

30 C.J. p 688 note 83. 

16. Minn.— Williams v. Williams, 
257 N.W. 1, 192 Minn. 438. 

17. Ind.—Ramsey v. Yount, 120 N.E. 
618, 68 Ind.App. 378. 

30 C.J. p 688 note 90. 

18. Ala.— Goodlett v. Hansell, 66 
Ala. 151. 

19. Mich.—^Ash V. Ash, 273 N.W. 446, 
280 Mich. 198. 

Estates by entirety generally see su¬ 
pra § 34. 

Creation of estate by entirety by con¬ 
veyance by husband to himself and 
wife see infra § 137 b. 

20. Fla.—Hunt v, Covington, 200 So. 
76, 77, 145 Fla. 706, quoting Corpus 
Juris. 

isr.j.— Schumann v. Curry, 190 A. 628, 
630, 121 N.J.Eq. 439, quoting Cor¬ 
pus Juris. 

1 30 C.J. P 688 note 88. 
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Estoppel ag'aiust husband surviving 
Where husband and wife held es¬ 
tate by entirety, husband’s deed to 
wife constituted estoppel against 
husband who survived wife, and 
against his heirs at law.—Capps v. 
Massey, 154 S.E. 52, 199 N.C. 196. 

Conveyance by husband to wife and 
minor children of land, title to which 
was in himself and wife, with con¬ 
sent and approval of wife, was valid, 
without wife joining in deed.—Moore 
V. Moore. 281 S.W. 657, 170 Ark. 1194. 

21. Fla—^Hunt v. Covington, 200 So. 

76, 145 Fla. 706. 

30 C.J. P 570 note 56. 

Acceptance, recording, and reconvey¬ 
ance 

Wife, by accepting from her hus¬ 
band deed conveying his interest in 
estate by entirety, by recording deed 
and by subsequently reconveying- 
land, assented to husband’s convey¬ 
ance of his interest and rendered 
conveyance absolute.—Schumann v, 
Curry, 190 A. 628, 121 N.J.Eq. 439. 

22 . Pa.—In re Comito's Estate, 13 
Pa.Dist. & Co. 302. 

23. Iowa.—^Linton v. Crosby, 6 N.W. 
726, 54 Iowa 478. 

30 C.J. p 688 note 86 . 
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deeds from husband to wife.^^ In the absence of 
a statutory requirement, the husband may sell lands 
to his wife without first obtaining an order of 

court.“5 

§ 134. - Intervention of Third Person or 

Trustee 

A husband may convey property to his wife through 
the medium of a third person or he may convey the 
property to a trustee for the benefit of the wife. 

means of a third person as a medium, a hus¬ 
band may, even at common law, make a convey¬ 
ance indirectly to his wife, by making an absolute 
conveyance to the third person, who in turn conveys 
to the wife, and thus vests the legal title in the 
wife.26 Where the deeds do not pass legal title 
because of an indefinite description, they may, nev¬ 
ertheless, vest an equitable title in the wife.27 
Where a direct conveyance by husband to wife is 
permitted under the statutes, as considered supra § 
132, a conveyance to a third person as a conduit is 
not necessary.^S 

Creation of trust. The husband may use a third 


person as trustee, conveying the property to him 
for the use and benefit of the wife, thereby vest¬ 
ing the legal estate in the trustee and the equitable 
estate in the wife;29 and in jurisdictions where 
there is a statute of uses applicable to the case 
such a conveyance may also result in vesting the 
legal estate in the wife.**^® 

§ 135. - Mortgages 

A mortgage executed by a husband directly to hh 
wife may be sustained in equity and such a transaction 
may be upheld at law as well as In equity when if 
authorized by statute. * 

When the husband may convey directly to the 
wife, he may execute a mortgage to her directly.3i 
When the husband may not convey directly to the 
wife, he may execute a mortgage to her indirectly 
through a trustee,32 or may execute a direct mort¬ 
gage sustainable in equity on the same theory that 
would make a direct conveyance sustainable in eq- 
uity,23 unless a direct mortgage from husband to 
wife is prohibited by statute.®^ 

A mortgage against the husband may be trans¬ 
ferred to the wife without extinguishing it,35 and, 


24. Ark.—Bonner v. Bonner, 166 S. 
W.2d 254, 204 Ark. 1006. 

Authority of husband to convey to 
wife see supra § 132. 

Execution, delivery, and recordation 
of deed see infra § 138. 

Rescission or avoidance of transac¬ 
tions between husband and wife 
see infra § 162. 

Restriction in postnuptial deed 
from husband to wife reserving to 
husband right to retain possession of 
property and collect rents therefrom 
during his lifetime did not invali¬ 
date the deed.—Bonner v. Bonner, su¬ 
pra. 

25. Ga.—^Wood V. Cauthen, 149 S E. 
138, 168 Ga. 766. 

26. Mass.—^Witherington v. El- 
dredge, 162 N.E. 300. 264 Mass. 166. 

Minn.—^Williams v. 'Williams, 257 N. 

W. 1, 192 Minn. 438. 

30 C.J. p 686 note 67. 

Interest in estate by entirety 

(1) The husband’s interest in an 
estate by the entirety may be con¬ 
veyed to the wife through a third 
person, 

Fla.—Hunt v. Covington, 200 So. 76, 
77, 145 Fla. 706, quoting Corpus 
Juris. 

N.J.—Schumann v. Curry, 190 A. 628, 
630, 121 N.J.Eq. 439, quoting Cor¬ 
pus Juris. 

30 C.J. p 570 note 55. 

(2) Direct conveyance to wife see 
supra § 132. 

27. Ark.—^Vines v. Thomas, 35 S.W 
2d 87. 

28. Fla.—Hunt v. Covington, 200 So. 
76, 145 Fla. 706. 


N.Y.—Boehringer v. Schmid, 232 N.T. 
S, 360, 133 Misc. 236, affirmed 239 
N.Y.S. 922, 228 App.Div. 881, af¬ 
firmed 173 N.E. 220, 254 N.Y. 355. 

29. Tex.—Hutchison v. Mitchell, 39 
Tex. 487. 

30 C.J. p 687 note 70. 

Transaction not invalid 

Transaction, wherein husband and 
wife executed trust deed which was 
placed in escrow and delivered after 
wife was granted absolute divorce 
was held not to violate statute vitiat¬ 
ing contracts between husband and 
wife relative to realty.—First Min¬ 
neapolis Trust Co. V. Lancaster Cor¬ 
poration, 240 N.W. 459, 185 Minn. 121 . 
Spendtlirift trust of estate by entire¬ 
ty 

Where husband and wife holding 
title as tenants by entirety establish¬ 
ed spendthrift trust, whatever title 
or estate resulted from it to the gran¬ 
tors passed to husband by survivor¬ 
ship and could be subjected to the 
claims of his creditors.—C. I. T. Cor¬ 
poration V. Flint, 5 A.2d 126. 333 Pa. 
350, 121 A.L.R. 1022. 

30. Mo.—Stark v. Kirchgraber, 85 S. 
W. 868 , 186 Mo. 633, 105 Am.S.R. 
629. 

30 C.J. p 687 note 72. 

31. Mich.—Youmans v. Loxley, 22 N. 
W. 2S2, 56 Mich. 197. 

Pa.—Manufacturers’ Nat. Bank’s Ap¬ 
peal, 2 Pennyp. 374. 

Conveyance or mortgage 

Instrument, whereby husband, in 
consideration of five thousand dol¬ 
lars, conveyed to wife undivided in¬ 
terest of five thousand dollars in 
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land, was a “conveyance” of undi¬ 
vided interest in land, and not a 
“mortgage.” so as to entitle surviving 
husband to mere present value of his 
curtesy, instead of to one half of pro¬ 
ceeds as personalty.—Anderson v 
Hart, 84 S.W. 2 d 28, 260 Ky. 237. 
Priorities 

(DA mortgage by husband to wife 
to secure a portion of her separate 
estate used in the purchase of the 
mortgaged property will be post¬ 
poned to senior mortgages to third 
persons without notice of the wife’s 
lien.—^Neal v. Perkerson, 61 Ga. 345. 

( 2 ) Mortgage by husband and wife 
in trust for the wife to secure money 
loaned by her and her husband out of 
her separate estate is a lien subse¬ 
quent to a junior mortgage by the 
same parties.—McFarland v. Gil¬ 
christ, 25 N.J.Eq. 487. 

32. Mass.—Giles v. Giles, 181 N.E. 
176, 279 Mass. 284. 

30 C.J. p 689 note 97. 

Intervention of third person or trus¬ 
tee see supra § 134. 

33. Ohio.—^Allen v. Allen, 6 Ohio 
Dec., Reprint, 1223, 13 Am.L.Rec. 
215. 

Wis.—Wochoska v. Wochoska, 45 
Wis. 423—Putnam v. Bicknell, 18 
Wis. 333. 

34. Minn.—^Williams v. Williams, 
257 N.W. 1, 192 Minn. 438. 

35. Mass.—Crosby v. Clem, 95 N.E. 
297, 209 Mass. 193. 

30 C.J. p 953 note 2 [a]. 

Conveyance of equity of redemption 
to husband 

A wife’s interest in a mortgage of 
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husband and wife 


hile she may not enforce it during his lifetime,36 
I where the marital status has been termi- 
"td s: she may either retransfer to a third per- 
Str fold the mortgage until her husband’s death 
;nd then enforce it against his estate. 

Statutes prohibiting mortgage. A mortgage made 
bv the husband to his wife is invalid such a 

Lsaction is prohibited by statute.^® Thus a 
r’o'to-ao-e by the husband is invalid under statutes 
iorbiddlng contracts between husband and wife rel¬ 
ative to real estate of either.^l 


§ 136. 


_ Consideration 

a. Between parties 

b. As against third persons 

c. What constitutes valuable considera¬ 

tion 

a. Between Parties 

As between the parties themselves, a 
husband to wife requires no pecuniary consideration. 

\s between the parties themselves, where a con¬ 
veyance can be made by one spouse to the other, 
a conveyance from husband to wife requires no pe¬ 
cuniary consideration to make it valid.^2 In other 
words, the husband’s voluntary conveyance, if free 
from undue influence or fraud, ordinarily will be 
upheld.^^ Thus a conveyance to the wife without 


further consideration than love and affection is val¬ 
id bettveen the parties,^ and their heirs,^6 and in¬ 
adequacy of price will not be deemed a reason for 
construing a conveyance from husband to wife to 
be a mortgage.*® A fortiori a conveyance will be 
sustained where it is for a valuable** or meritori- 
ous'^S consideration. 

b. As against Third Persons 

A voluntary conveyance from 
effective against third persons prejudiced y 
tion. 

With reference to third persons, where a con¬ 
veyance can be made by one spouse to the other, 
a valuable consideration is necessary when other¬ 
wise their rights would be prejudiced;*® but a con¬ 
veyance by the husband to the wife, if in good faith 
and for adequate consideration, will be valid apinst 
all persons.66 The mere recital of consideration is 
not conclusive on the issue as to whether or not con¬ 
sideration existed.®* 

c. What Constitutes Valuable Consideration 

A valuable consideration for a conveyance from hus- 
band to wife may consist of such matters as the .“ncel- 
istinn of a debt due by the husband to the wife, the 
wife’s release of her interest in her husband’s property, 
etc. 

Where the husband may make a conveyance to 
the wife and a consideration for such conveyance 


lands owned by her son is not ex¬ 
tinguished by the conveyance of the 
equity of redemption to her husband, 
although the conveyance to the hus¬ 
band created between the husband 
and wife the relation of mortgagor 
and mortgagee.—Tucker v. Fenno, 110 
Mass. 311. 

36. Mass.—Crosby v. Clem, 95 N.E. 
297, 209 Mass. 193. 

41 C.J. P 897 note 62. 

37 . ipv’is.—^Wochoska v. Wochoska, 45 
Wis. 423. 

38. Mass.—Fitcher v. Griffiths, 103 
N.E. 471, 216 Mass. 174 —Crosby v. 
Clem, 95 N.E. 297, 209 Mass. 193. 

39. Mass.—Fitcher v. Griffiths, 103 
N.E. 471, 216 Mass. 174. 

30 C.J. p 689 note 3. 

40. Minn.—Williams v. Williams, 
257 N.W. 1, 192 Minn. 438. 

41. Minn.—Williams v. Williams, 
supra. 

Statutes prohibiting contracts as to 
realty see supra § 127. 

Even after separation of husband 
and wife mortgage is invalid.—Phil¬ 
lips V. Blaker, 70 N.W. 1082, 68 Minn. 
152. 

42. Mich.—Ash v. Ash, 273 N.W. 446, 
280 Mich. 198. 

41 C.J.S.-39 


N.C.—Bxum V. Lynch, 125 S.E. 15, 188 
N.C. 392. 

30 C.J. P 689 note 10. 

Gift by husband to or for wife see 
Infra |§ 147-154. 

Convoyaaoe through third Pers®f 

Ark.—Faulkner v. Byland, 147 S.W.-d 
37, 201 Ark. 1185. 

j^o.—Keener v. Williams, 271 S.W. 

489, 307 Mo. 682. 

Nominal consideration 
U.s. —Nelson v. Ferguson, C.C.A.N.J., 
56 F.2d 121, certiorari denied Fer¬ 
guson V. Nelson, 52 S.Ct. 646, 286 
U.S. 565, 76 L.Ed. 1297. 

Support of wife and children 

A husband’s deed to his wife and 
children for the purpose of provid¬ 
ing support is based on sufficient con¬ 
sideration.—Moore V. Moore. 4 S.E. 
2d 18. 188 Ga. 303. 


43 , U.S.—Nelson v. Ferguson, C.C.A. 

N.J., 56 F.2d 121, certiorari denied 
Ferguson v. Nelson, 52 S.Ct. 646, 
286 U.S. 565, 76 L.Ed. 1297. 

Mich.—Ash V. Ash, 273 N.W. 446, 
280 Mich. 198. 

Pa.— Ludwig Rys. v. Weronika Rys. 

99 Pa.Super. 339. 

30 C.J. P 689 note 12. 

Rescission or avoidance for want or 
failure of consideration see infra § 
162. 


44. Ark.—Faulkner v. Byland, 147 
S.W.2d 37, 201 Ark. 1185. 

Qa.—^Wood V. Cauthen, 149 S.E. 138, 
168 Ga. 766. 

N.C.—Exum V. Limch, 125 S.E. lo, 
188 N.C. 392. 

30 C.J. P 689 note 13—18 C.J. P 164 
note 99. 

Conveyance binding in equity 
U.s.—Hendrie v. Hendrie, C.C.A.Fla., 
94 F.2d 534. 

45. Ark.—Faulkner v. Byland, 147 
S.W.2d 37, 201 Ark. 1185. 
i C.J. P 689 note 14. 

46. Pa.—John’s Appeal, 102 Pa. 59. 
30 C.J. P 689 note 15. 

47 . Pa.—Reagle v. Reagle, 36 A. 191, 
179 Pa. 89. 

48. Wis.—Albright v. Albright, 36 N. 
W. 254, 70 Wis. 528. 

30 C.J. P 689 note 17. 

49. Mont.—Koopman v. Mansolf, 149 
P. 491, 51 Mont. 48. 

30 C.J. P 689 note 19. 

Voluntary conveyance from husband 
to wife as fraudulent see Fraud¬ 
ulent Conveyances § 178. 

50. Mich.—Strauss v. Parshall, 51 N. 
W. 1117, 91 Mich. 475. 

30 C.J. P 689 note 20. 

51. D.C.—McCartney v. Fletcher, 11 
App.D.C. 1. 

30 C.J. P 689 note 21. 
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becomes material, various matters may constitute 
a valuable consideration.^^ A. conveyance to the 
wife based on a debt owed by the husband to the 
wife is for a valuable consideration,as is a con¬ 
versance of property where the purchase money for 
the same was furnished by the wife.°^ However, 
a conveyance based on the consideration of the hus¬ 
band’s use of the wife’s personal property,55 or the 
use of the rents and profits of the wife’s estate,5® 
is not a valuable consideration when the same be¬ 
longs to the husband by virtue of his marital 
rights. The affectionate care and attention be¬ 
stowed by the wife on the husband is simply the 
performance of her duty as wife and is not a valu¬ 
able consideration.57 The consideration must be 
connected with the conveyance. 5 S 

The existing marriage relation is a sufficient con¬ 
sideration to support a conveyance by the husband 
to the wife as against the claims of subsequent 
creditors of the husband,5® or as against claims of 
a husband endeavoring to prevent his wife’s cred¬ 
itors from securing a lien on the property conveyed 
to her.®® Resumption of the marriage relation by 
the wife after separation is not a valid considera¬ 
tion for a deed from husband to wife,®i although 
discontinuance of divorce proceedings is a valid 
consideration therefor.®^ 

A conveyance from husband to wife pursuant to 
an antenuptial agreement is valid against third per¬ 
sons,®® the marriage being considered as a valuable 
consideration,®^ and this rule has been applied even 
in the case of an unenforceable antenuptial agree¬ 


ment;®® but the rule has been held inapplicable 
where the wife did not rely on her husband’s ante¬ 
nuptial promise to convey when contracting mar¬ 
riage.®® 

Agreement to make mil. A husband may con¬ 
vey land to his wife in consideration of her agree¬ 
ment to devise it to him, and a subsequent devise 
by her to others may be set aside as a cloud on his 
title.®7 

§ 137. -Estate or Interest Created 

a. In general 

b. Estate by entirety, joint tenancy, or 

tenancy in common 

a. In General 

The estate created or interest conveyed by a deed 
from husband to wife is ordinarily determined by the 
application of general rules relating to deeds. 

General rules relating to deeds ordinarily apply 
in determining the particular estate created or in¬ 
terest conveyed by a deed from husband to wife.®® 
A conveyance on the condition that the property 
shall revert to the husband if the wife predeceases 
him, otherwise to be hers absolutely, creates a de¬ 
terminable or base fee and becomes absolute in the 
wife on the death of the husband in her lifetime.®® 
Property conveyed to the wife for their common 
benefit with the understanding that on the death of 
either the property shall be disposed of according 
to law will on the wife’s death be held for the hus¬ 
band’s benefit,70 and by conveyance to a third party 
as trustee the husband may create a trust for the 


52. Relinctuishment "by wife of in¬ 
terest in litLsl>and’s estate may be a 
valuable consideration.—Baldwin v. 
Heil, 58 ISr.E. 200, 155 Ind. 682—30 C. 
J. p 690 note 26. 

Wife’s mere promise to release her 
right of dower will be insufficient as 
consideration under the common-law 
doctrine that husband and wife can¬ 
not contract with each other.—Collin- 
son V. Jackson, C.C.Or., 14 F. 305, 8 
Sawy. 357—30 C.J. p 689 note 23*. 

53. Okl.—Baldridge v. Zigler, 229 P. 
831, 103 Okl. 219—Tates v. Tates, 
219 P. 705, 93 Okl. 94. 

30 C.J. p 690 note 27. 

Cancellation of debt due father-in- 
law 

Deed given by husband to wife for 
cancellation of husband's debt to her 
father and given by wife to her fa¬ 
ther for safe-keeping was founded 
on good consideration.—State Bank 
of Cooperstown v. Newell, 212 N W 
848, 55 N.D. 184. 

54. Mo.—Blake v. Meadows, 123 S. 
W. 868 , 225 Mo. 1, 30 L.R.A NS 
1 . ■ 

30 C.J. p 690 note 28. 


55. Ala,—Fields v. Dale, 90 So. 798, 
206 Ala. 475. 

30 C.J. p 690 note 29. 

Property of wife at common law see 
supra §§ 21-30. 

56. Ala.—^Early v. Owens, 68 Ala. 
171. 

57. Wis.—Perkinson v. Clarke, 116 
N.W. 229, 135 Wis. 584. 

sa Tenn.—Cheatem v. Hess, 2 Tenn. 
Ch. 763. 

59. Ill.—Indiana Match Co. v. Kirk. 
118 I11.APP. 102. 

60. Ill.—La Fleure v. Seivert, 98 Ill. 
App. 234. 

61. Tex.—Tanton v. Tanton, Civ 
App., 209 S.W. 429—McKay v. Mc¬ 
Kay, Civ.App., 189 S.W. 520. 

62. R.I.—Darcey v. Darcey, 71 A. 
595, 29 R.I. 384, 23 L.R.A.,N.S., 886. 

63. Mo.—^Wrench v. Robertson, 175 
S.W. 587. 

30 C.J. p 690 note 36. 

Postnuptial settlements affecting an¬ 
tenuptial contracts see supra §§ 92, 


64. Mo.—Wrench v. Robertson, su¬ 
pra. 

65. Mo.—^V^T'elch v. Mann, 92 S.W. 98, 
193 Mo. 304. 

66 . Mich.—Markillie v. Markillie, 74 
N.W. 1117, 115 Mich. 658. 

30 C.J. p 690 note 39. 

67. N.T.—Mutual L. Ins. Co. v. Hol- 
loday, 13 Abb.N.Cas. 16. 

68 . Ga.—Sasser v. McWilliams, 73 
Ga. 678. 

Mo.—Hall V. Hall, 145 S.W.2d 752, 
346 Mo. 1217. 

30 C.J. p 691 note 57. 

Estates and interests created by 
deeds generally see Deeds §§ 109- 
136. 

Conveyance from husband to wife as 
creating separate estate see infra § 
244. 

Estate or interest created by convey¬ 
ance from wife to husband see in¬ 
fra § 144. 

69. Mo.—Hall v. Hall, supra. 

Tenn.—Remke v. Remke, 11 Tenn. 

App. 301. 

70. Vt.—Waltson v. Smith, 39 A. 252, 
70 Vt. 19. 
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life of the wife with reversion in himself after her 
death.'^ In the absence of proof of a trust it may 
be deemed that property conveyed by husband to 
■vi-ife was received with the intention that it be ap¬ 
plied to the use and benefit of either or both at 
the discretion of the recipient.72 
After a direct and unconditional transfer of his 
lands to his wife, the husband possesses such marital 
rights in the property conveyed as have not been 

abolished by statuteA^ 

b. Estate by Entirety, Joint Tenancy, or Ten¬ 
ancy in Common 

In some Jurisdictions, in the absence of statute, a 
conveyance by husband directly to himself and his wife 
creates a tenancy in common and not an estate by en- 
tirety or joint tenancy* 

In some jurisdictions a conveyance by the hus¬ 


band directly to himself and his wife does not, in 
the absence of statute, create an estate by entire¬ 
ty,*''^ but by such a conveyance the husband and 
wife become tenants in common.*^® In other juris¬ 
dictions, however, an estate by entirety may be thus 
created."® Further, in some jurisdictions a deed to 
the wife by the husband of an undivided one-half 
interest in his lands creates a tenancy in common 
and not an estate by entirety, *^7 although in other 
jurisdictions an estate by entirety is created.*^® At 
any rate, in jurisdictions where an estate by entirety 
is a recognized estate, it may be created by a con¬ 
veyance from the husband to a third person and a 
reconveyance to the husband and wife,*^^ although 
the estate cannot result from such a conveyance 
where the marriage between the parties is inval- 
id.8® 


71 . Ark.—Pillow v. Wade, 31 Ark. 
678. 

Iowa.— Conrad v. Starr, 50 Iowa 470. 

72. Mass.— Hogaji v. Hogan, 190 N. 
E. 715, 2S6 Mass. 524—Englisk v. 
English, 118 N.E. 178, 229 Mass. 11. 

73. Mo.—Hall v. Hall, 145 S.W.2d 
752, 346 Mo. 1217—Priedel v. Bai¬ 
ley, 44 S.W.2d 9, 329 Mo. 22. 

Bight of curtesy in wife’s separate 
estate created by conveyance from 
husband see Curtesy § 11 c. 
Bights of husband in wife’s realty 
see supra § 22. 
freehold interest 

After husband transferred realty to 
wife, he had at least freehold in¬ 
terest therein by virtue of his mari¬ 
tal rights.—City of Barre v. Town 
of Bethel. 145 A. 410, 102 Vt. 22. 

74. Iowa.—Fay v. Smiley, 207 N.W. 
369, 201 Iowa 1290, modified on oth¬ 
er grounds 209 N.W. 307. 

Mass.—Ames v. Chandler, 164 N.E. 

616, 265 Mass. 428. 

Mich.—Michigan State Bank v. Kern, 
155 N.W. 502, 189 Mich. 467— 

Wright V. Knapp, 150 N.W. 315, 183 
Mich. 656. 

Pa—In re Walker’s Estate, 16 A. 2d 
28. 340 Pa. 13. 

Tenn.—^Hicks v. Sprankle, 257 S.W. 

1044, 149 Tenn. 310. 

Creation of estate by entirety gener¬ 
ally see supra § 31. 

Transfer to wife of husband’s inter- j 
est in existing estate by entirety 
see supra §§ 132 c, 134. 

“Season for reaniring a deed to a 
third party is that the husband must 
divest himself of the legal title so 
that there may be created in him and 
his wife that unity of title and in¬ 
terest necessary in an estate by the 
entireties.”—Howell v. Wieas, 205 N. 
W. 55, 56, 232 Mich. 227. 

Statute authorizing conveyances 
between husband and wife does not 
enable a husband, by a direct con¬ 


veyance to himself and wife, to 
create estate by entirety .—Ames v. 
Chandler. 164 N.E. 616, 265 Mass. 428. 

Statute providing that realty may 
be transferred by person to h i ms elf 
jointly with another person does 
not authorize the creation of estate 
by entirety by husband’s conveyance 
directly to himself and wife.—^Ames 
V. Chandler, supra. 

trniform Interparty Agreement Act 
has no application to determination 
of whether husband’s deed to wife 
operated to create estate by entirety 
as intended.—In re Walker’s Estate, 
16 A.2d 28, 340 Pa. 13. 

75- Iowa.—Fay v. Smiley, 207 N.W. 
369, 201 Iowa 1290, modified on oth¬ 
er grounds 209 N.W. 307. 

Mich.—Michigan State Bank v. Kern, 
155 N.W. 502, 189 Mich. 467— 
Wright v. Knapp, 150 N.W. 315, 183 
Mich. 656. 

Pa.—In re Walker’s Estate, 16 A. 2d 
28, 340 Pa. 13. 

76. N.J.—Cadgene v. Cadgene, 8 A.2d 
858, 17 N.J.Misc. 332, affirmed 12 
A.2d 635, 124 N.J.Law 566. 

In New York 

(1) A husband may, by a convey¬ 
ance directly to himself and his wife, 
create a tenancy by entirety.—Boeh- 
ringer v. Schmid, 173 N.E. 220, 254 N. 
T. 355, affirming 239 N.Y.S. 922, 228 
App.Div. 881, affirming 232 N.Y.S. 300, 
133 Misc. 236—In re Vogelsang’s Es¬ 
tate, 203 N.Y.S. 364, 122 Misc. 599— 
Coon V. Campbell, 240 N.Y.S. 772. 

(2) “Matter of Klatzl's Estate, 216 
N.Y. 83. 110 N.E. 181, must be regard¬ 
ed as conclusively holding that 'the 
creation of a tenancy by the entire¬ 
ty is permitted by law and a hus¬ 
band may by conveyance to himself 
and his wife create such a tenancy.* ” 
—^Boehringer v. Schmid, supra. 

(3) Formerly it was held that such 
an estate could not be created by a 
conveyance by the husband directly 
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to himself and wife.—Saxon v. Sax¬ 
on, 93 N.Y.S. 191, 46 Misc. 202. 

77. Mich.—Pegg v. Pegg, 130 N.W. 
617, 165 Mich. 228, 33 L.R.A.,N.S., 
166, Ann.Cas.l912C 925. 

78. In New York 

(1) A husband’s direct deed of a 
one-half interest in his realty to the 
wife will create a tenancy by entire¬ 
ty.—In re Parrand. 214 N.Y.S. 793, 
126 Misc. 590. 

(2) However, in an earlier decision 
it was held that a direct deed by 
the husband of a one-half interest in 
his realty would not create an es¬ 
tate by entirety.—Dressier v. Mul- 
hern, 136 N.Y.S. 1049, 77 Misc. 476— 
30 C.J. p 691 note 65. 

79. Mich.—Howell v. Wieas, 205 N. 
W. 55, 232 Mich. 227. 

Change of possession 

Husband's recognition of rights of 
wife, under deed creating estate by 
entirety in property which husband 
had long owned, is sufficient change 
of possession to give necessary unity 
of possession.—Howell v. Wieas, su¬ 
pra. 

Bight of husband to rents and profits 

(1) A conveyance of premises 
through owner’s son to owner and his 
wife as tenants by entirety did not 
change right which owner previously 
had as owner to collect and receive 
rents for his own use.—Souza v. 
Becker, 18 N.E.2d 350, 302 Mass. 28, 
120 A.L.R. 1002. 

(2) Right to rents and profits gen¬ 
erally see supra § 34. 

80. Prior subsisting marriage of 
wife 

Where plaintiff, through straw par¬ 
ty, conveyed his property to himself 
and defendant ostensibly as tenants 
by entirety, but their marriage was 
invalid because of defendant’s prior 
subsisting marriage, any interest 
claimed by defendant must be held 
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A husband and wife may convey realty standing" 
in the name of the husband alone directly to them¬ 
selves as husband and wife so as to create an estate 
by entirety,SI although it has been held that the 
effect of such a deed is to convey a one-half in¬ 
terest in the husband’s lands to the wife and a re¬ 
mainder to her in the other half in case of his 
death.S2 A tenancy in common, and not a joint 
tenancy or tenancy by entirety, is created by a con¬ 
veyance by the husband which excepts a life estate 
to the husband and wife.S3 

Joint tenancy. In the absence of statutory au¬ 
thority it has been held that a husband cannot, by 
a direct conveyance to himself and his wife, create 
an estate in joint tenancy.S4 When authorized by 
statute, a husband may, by direct conveyance of his 
lands to himself and his wife, create a joint tenancy 
in jurisdictions where such estate is recognized.SS 
Thus, when apt words are used, an estate in joint 
tenancy may be created under statutes authc^rizing 
conveyances between husband and wifeS6 or per¬ 
mitting realty to be transferred by a person to him¬ 
self jointly with another person.37 

§ 138. - Delivery, Execution, and Recor¬ 

dation 

A deed from husband to wife must be executed, ac¬ 
knowledged, delivered, and recorded in accordance with 

by her as tenant in common or joint 
tenant with plaintiff by virtue of 
his gift to her.—Hutson v. Hutson, 

177 A. 177, 168 Md. 182. 

81. Pa.—York v. Scranton Lacka¬ 
wanna Trust Co., 18 Pa.Dist. & Co, 

428, 33 Lack.Jur. 90, 80 Pittsb.Leg. 

J. 346. 

82. Or.—Dutton v. Buckley, 242 P. 

626, 116 Or. 661. 

83. Va.—^American Nat. Bank v. 

Taylor, 70 S.E. 534, 112 Va. 1, Ann. 

Cas.l912D 40. 

30 C.J. p 563 note 45. 

84. Neb.—Stuehm v. Mikulski, 297 
N.W. 595, 139 Neb. 374, 137 A.L.R. 

327. 

85. Mass.—^Ames v. Chandler, 164 N. 

B. 616, 265 Mass. 428. 

R.L—^Lawton v. Lawton, 136 A. 241, 

48 R.I. 134. 

86. N.T.—Saxon v. Saxon, 93 N.Y.S. 

191, 46 Misc. 202. 

m absence of .statement that joint 
tenancy is intended!, a conveyance by 
husband to himself and wife oper¬ 
ates to make him and wife tenants in 
common.—^In re Klatzl, 110 N.E. 181, 

216 N.Y. 83, reversing 151 N.Y.S. 

1125, 166 App.Div. 921, affirming 149 
N.Y.S. 794. 

87. Mass.—^Ames v. Chandler, 164 N. 

E. 616, 265 Mass. 428. 


I statutory requirements and with the general rules aov 
erning deeds. ® 

The provisions of local statutes with respect to 
execution, acknowledgment, and recordation should 
be complied with,*® except where the statute is in¬ 
applicable to the particular circumstances of the 
case involved.** In general recording of the deed 
is not essential to make the conveyance valid be¬ 
tween the parties,** and destruction of an unre¬ 
corded deed %vill not preclude the wife’s claim as 
against the grantor’s heir.*! However, to protect 
the deed against third persons the recording stat¬ 
utes must be carefully observed.** There is au¬ 
thority holding that a deed from husband to wife 
recorded after a third party has obtained judgment 
against the husband is, in the absence of fraud, good 
against the judgment creditor.33 

In equity a defective deed may be valid as show¬ 
ing an intention to create a trust.^^ 

Delivery. Under the rules stated in Deeds §§ 
40-53, a deed from husband to wife must be de¬ 
livered, 95 but delivery may be implied from the 
circumstances of the case and from the conduct of 
the parties,^® and retention of possession by the 
husband is insufficient in itself to rebut evidence of 
delivery.97 The fact, however, that the deed comes 
into the possession of the wife is not necessarily a 
delivery, the husband must intend to part with its 

81. Ohio.—Dukes v. Spangler, 35 
Ohio St. 119. 

92. Ill.—McHarry v. Bowman, 274 
Ill.App. 487. 

30 C.J. p 692 note 87. 

Sublease is within statute provid¬ 
ing that no transfer of land between 
husband and wife shall be valid as 
against third persons unless it is in 
writing and recorded.—Montgomery 
V. Scott, 61 Miss. 409. 

93. Pa.—Morris v. Ziegler, 71 Pa. 
450. 

94. Ala.—Goodlett v. Hansell, 66 
Ala. 151. 

N.Y.—Hunt V. Johnson, 44 N.Y. 27, 4 
Am.R. 631. 

95. Iowa.—Davis v. Davis, 60 N.W. 
507, 92 Iowa 147. 

30 C.J. p 692 note 74. 

96. U.S.—Watson v. U. S., D.C.N.C., 
34 P.Supp. 777. 

30 C.J. p 692 note 75. 

Deed held delivered 

Deed given by husband to wife for 
cancellation of husband's debt to her 
father and given by wife to her fa¬ 
ther for safe-keeping, was sufficiently 
delivered.—State Bank of Coopers- 
town V. Newell, 212 N.W. 848, 55 N. 
D. 184. 

97. Ala.—^Wells v. American Mortg. 
Co., 20 So. 136, 109 Ala. 436. 

30 C.J. p 692 note 76. 


R.I.—Lawton v. Lawton, 136 A. 241, 
48 R.I. 134. 

Wife is “another person” from her 
husband within statute permitting 
conveyance by person to himself 
jointly with “another person" to the 
extent of power to convey to, and to 
take a conveyance of property direct¬ 
ly from, her husband.—Kelley v. Kel¬ 
ley, 153 A. 314, 51 R.I. 173, 74 A.L.R. 
135. 

Deed granting wife , equal right, 
title, and interest in certain premises, 
with all privileges and appurtenanc¬ 
es to the use of both as joint ten¬ 
ants and not as tenants in common 
created a joint tenancy under the 
statute.—Petition of Buzenac, 148 A. 
321, 50 R.I. 429. 

88. Ill.—McHarry v. Bowman, 274 
Ill.App. 487. 

Execution and recordation of deeds 
generally see Deeds §§ 32-39, 71-79. 
Necessity of acknowledgment gener¬ 
ally see Acknowledgments § 6 et 
seq. 

Becording 

Ill*—McHarry v. Bowman, supra. 

89. Miss.—Davis v. Williams, 19 So. 
352, 73 Miss. 708. 

30 C.J. p 692 note 84. 

9a Cal.—^Dimmick v. Dimmick, 30 
P. 547, 95 Cal. 323. 

30 C.J. p 692 note 85. I 
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' ntrol The rule stated in Deeds § 184 b that, 
wheVe a deed executed and acknowledged is found 
in the grantee’s possession, a delivery will be pre- 
--ined, does not apply where a husband and wife 
executed deeds to each other simultaneously to avoid 

administration proceedings.^^ 

A deed by a husband to his wife by her marital 
name, executed before marriage, but not delivered 
to her until the marriage ceremony, is not void as 
to a person not in being.^ 

g l^g _ _ Presumptions and Burden of 

Proof 

a. Presumptions 

b. Burden of proof 

a. Presumptions 

A conveyance by a husband to his wife is presumably 
made for her support and comfort. 

In connection with conveyances by husband to 
wife various presumptions have been indulged.^ It 
is presumed that a conveyance by the husband to 
the wife is for her support and a proper provision 
for her comfort.^ This presumption is rebuttable,^ 
although it will not be rebutted where the evidence 
is conflicting.^ 

b. Burden of Proof 

A person ciaiming under a conveyance from hus¬ 
band to wife ordinarily has the burden of showing the 
validity of the conveyance. 

The burden of showing the validity of a convey¬ 
ance from husband to wife ordinarily is on those 
claiming under it.® It may be presumed that a writ¬ 


ten mortgage was made on sufficient consideration, 
although the mortgagee was the mortgagor s wife, 
and, where there is no evidence or dominating in¬ 
fluence or control on the part of the wife, she will 
not be required in such a case to assume the bur¬ 
den of an affirmative showing of good faith.7 
Where the conveyance from husband to wife is at¬ 
tacked for undue influence, the burden of proving 
undue influence rests on the party asserting it.^ 

§ 140. Conveyances by Wife to Husband 

a. In general 

b. IMortgages 

a. In General 

At common law a wife cannot convey directly to her 
husband, but such a conveyance may, be sustained in 
equity. Also, the wife may directly convey lands to her 
husband when such a conveyance is authorized by stat¬ 
ute. 

Under the common-law doctrine, a wife cannot 
convey directly to her husband,^ usually for the rea¬ 
son that the legal fiction of unity precludes the in¬ 
ception of a deed.i® Nevertheless, as shown infra 
this section, a conveyance by the wife to her hus¬ 
band may be sustained in equity or under statutes 
authorizing such conveyances. 

In equity. In the absence of fraud or imposi¬ 
tion, equity may uphold a deed directly from wife 
to husband,especially where there is a reasonable 
consideration or obligation to support it but such 
a conveyance will not be sustained where it is un¬ 
fair or fraudulent or the facts do not present a case 
for equitable interference.^^ 


98. Mo.—Pitts V. Sheriff, 18 S-W. 
1071, 108 Mo. 110. 

30 C.J. p 692 note 77. 

99. Wash.—Eves v. Roberts, 164 P. 
915. 96 Wash. 99. 

30 C.J. P 692 note 81. 

1. Mo.—^Wrench v. Robertson, 175 
S.W. 587. 

2. Presumption is in favor of con¬ 
veyance in the absence of fraud or in¬ 
terests of creditors.—Hasley v. Bun- 
te. 56 P.2d 119, 176 Okl. 457—Bald¬ 
ridge V. Zigler, 229 P. 831, 103 Okl. 
219—Yates v. Yates, 219 P. 705, 93 
Okl. 93—Kent v. Tallent, 183 P. 422, 
75 Okl. 185. 

Presumption of gift see infra § 153. 
Presumptions and burden of proof 
in Connection with deeds generally 
see Deeds §§ 181-194. 

3. S.D.—Kjolseth v. Kjolseth, 129 N. 
W. 752, 27 S.D. 80. 

30 C.J. p 692 note 93. 

4. N.J.—Andreas v. Andreas, 94 A. 
415, 84 N.J.Eq. 375. 

30 C.J. p 692 note 94. 

5. N.J.—^Andreas v. Andreas, supra. 
30 C.J. p 693 note 94%. 


e, Ga.—^Adams v. Dublin First Nat. 

Bank, 94 S.E. 568, 147 Ga. 470. 

30 C.J. p 693 note 3. 

7. Iowa.—Cort v. Benson, 140 N.W. 
419, 159 Iowa 218. 

8. Mich,—^Harper v. Robinson, 267 N. 
W. 575, 275 Mich. 623. 

30 C.J, p 693 note 6. 

9. Ind.—Price v. Brittain, 137 N.E. 
620, 80 Ind.App. 294. 

Mass.—Erickson v. White, 193 N.E. 
25, 288 Mass. 451. 

Tenn.—Hicks v. Sprankle, 257 S.W. 

1044, 149 Tenn. 310. 

Ya.—Atwell v. Gordon, 116 S.E. 386, 
135 Va, 264. 

30 C.J. p 693 note 8. 

Capacity of married woman to con¬ 
vey generally see infra § 196. 
Void deed of married woman as con¬ 
stituting color of title see Adverse 
' Possession § 72 k. 

10. Tenn.—^Hicks v. Sprankle, 257 S. 
W. 1044, 149 Tenn. 310. 

Va.—Atwell v. Gordon, 116 S.E. 386, 
389, 135 Va. 264. 

30 C.J. p 693 note 10. 
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Unity of husband and wife see supra 
§ 5. 

“There was also the reason of pub¬ 
lic policy growing out of the theory 
that the wife was under the power 
and control of her husband, and con¬ 
sequently she ought not to be bound 
by her acts under his coercion.”—^At¬ 
well V. Gordon, supra. 

11. Kan.—^Withroder v. Wiederoder, 

134 P.2d 381, 156 Kan. 570. 

N.J.—Hallanan v. Hamilton, 142 A. 

27, 104 N.J.Law 632. 

Va.—Atwell V. Gordon, 116 S.E. 386, 

135 Va. 264. 

30 CJ. p 694 note 16, p 885 note 91. 
Validity in equity of wife’s convey¬ 
ance of her separate estate direct¬ 
ly to husband see infra § 323. 

12. Va.—Atwell v. Gordon, supra. 

30 C.J. p 694 note 17. 

13. Ind.—McCord v. Bright, 87 N.E. 
654, 44 Ind.App. 275. 

Va.—^Atwell v. Gordon, 116 S.E, 386, 
135 Va. 264. 

Rescission or avoidance of transac¬ 
tions between husband and wife see 
infra § 162. 
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Statutory provisions. Pursuant to statutory au¬ 
thority, the wife may make a direct conveyance of 
lands to her husband,althojigh, as shown infra 
§ 141, under some statutes the joinder of her hus¬ 
band is required. A direct conveyance to the hus¬ 
band may be made under statutes expressly author¬ 
izing conveyances by the wife to the husband or 
between the husband and wife,^^ or under statutes 
impliedly authorizing such conveyances.^® 

Interests which muy be conveyed. Under statutes 
empowering a wife to convey to the husband, she 
may convey not only a whole interest but also a 
partial interest in her land.^*^ Where lands are 
owned by husband and wife as tenants by the en¬ 
tirety, according to some authorities the wife may, 
by a direct conveyance, transfer to her husband her 
interest in the estate.^® 

Validation statutes. In some jurisdictions, stat¬ 
utes validating conveyances of wife to husband duly 
executed before passage of the statute have been 

held unconstitutional, although it has also been 

held that such a statute is not invalid vrhere the di¬ 
rect conveyance from the wife to husband is good 
in equity without regard to the statute.^® 

Statutes prohibiting conveyances. A wife may 
not convey realty directly to her husband where such 
a transaction is prohibited by statute.^i Thus a 
direct conveyance by the wife is invalid under stat¬ 
utes providing that no contract between a hus¬ 
band and wife relative to the real estate of either, 
or any interest therein, shall be valid.22 Under stat¬ 
utes prohibiting a married woman from becoming 
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surety for her husband, considered infra § 188 a 
conveyance by the wife to her husband for the pur¬ 
pose of enabling him to pledge the land to a third 
person as security for a loan by such third person 
is void where the transaction grows out of a scheme 
proposed by the lender in order to make the wife 
in fact a surety for her husband’s debt.23 

b. Mortgages 

A mortgage by a married woman to her husband is 
invaiid unless such a transaction is authorized by stat¬ 
ute. 

At common law a mortgage executed by a married 
woman to her husband or to a third person for the 
benefit of her husband is void,^^ but pursuant to 
statutory authority a married woman may execute a 
mortgage to her husband.^® 

Where a mortgage executed by a married woman 
to a third person is valid, it is not extinguished by 
assignment to her husband and may be enforced 
against the wife by the assignee of the husband.26 
A mortgage executed by a woman is hot discharged 
or extinguished by her subsequent marriage to the 
mortgagee or assignee of the mortgage, and after 
his death may be enforced against the wife by the 
husband’s personal representative.27 

§ 141. -Validity in General 

A conveyance by a married woman to her husband 
must comply with statutory requirements, including the 
requirement of joinder by her husband. 

Statutory requirements afiFecting the validity of 
the wife’s deed must be complied with.^s Thus, 


14. U.S.—Collins v. Streitz, C.C,A. 
Ariz., 95 P.2d 430,'certiorari denied 
59 S.Ct. 67, 305 U.S. 608, 83 L.Ed. 
387. 

Mass.—Erickson v. White, 193 N.E. 
25, 288 Mass. 451. 

W.Va.—Spralding v. Spralding, 190 
S.E. 537, 118 W.Va. 308. 

30 C.J. p 672 note 12 [a]. 

Conveyance of wife’s separate estate 
to husband see infra § 323. 

15. Mass.—Erickson v. White, 193 
N.E. 25, 288 Mass. 451. 

30 C.J. p 694 note 22. 

16. Me.—Savage v. Savage, 15 A. 
43, 80 Me. 472. 

30 C.J. p 694 note 23, p 672 note 12 
[a]. 

17. N.T.—Matter of Horler, 168 N.T. 
S. 221. 180 App.Div. 60S. 

Estate or interest created by con¬ 
veyance see infra § 144. 

18. Mich.—Elson v. Elson, 222 N.W. 
176, 245 Mich. 205. 

Estate by entirety generally see su¬ 
pra §§ 31, 34. 

18. Pa.—Elder v. Elder, 100 A. 681,1 


^ 256 Pa. 139—Buchanan v, Corson, 

51 Pa. Super. 558. 

Validation statutes curing defects in 
married women’s deed generally 
see Constitutional Law § 434 b. 

20. N.J.—^Hallanan v. Hamilton, 142 
A. 27, 104 N.J.Law 632. 

21. Minn.—Snortum v. Snortum, 193 
N.W. 304, 155 Minn. 230. 

22. Minn.—Snortum v. Snortum, su¬ 
pra—McMillan v. Cheeney, 16 N.W. 
404, 30 Minn. 519. 

Statutes prohibiting contracts be¬ 
tween husband and wife to convey 
realty see supra § 127. 

23. Ga.—Lovett v. H. C. Arnall Mer¬ 
chandise Co., 185 S.E. 315, 182 Ga. 
356. 

“If, on the other hand, there was 
no element of suretyship in the trans¬ 
action, and the wife deliberately con¬ 
veyed the land to her husband sim¬ 
ply to enable him to secure there¬ 
by his own debt for money borrow¬ 
ed, she is barred by her own deed, if 
her conveyance was not a sale but 
in fact a gift.”—Glover v. Summer- 
our, 141 S.E. 211, 165 Ga. 513. | 
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24. Mass.—Butler v. Ives, 29 N.R 
654, 139 Mass. 202. 

Capacity of married woman to mort¬ 
gage lands generally see infra § 
196. 

Mortgage by husband to wife see su¬ 
pra § 135. 

25. Fnrehase-money mortgage 

Where a husband and wife are ten¬ 
ants by entirety, and the husband 
for a valuable consideration conveys 
his interest in the lands to his wife, 
a bond and mortgage made and exe¬ 
cuted by her to secure part of the 
purchase price are valid.—Meeker v. 
Wright, 76 N.Y. 262, 7 Abb.N.Cas. 
299, reversing 11 Hun 533. 

26. Mass.—Butler v. Ives, 29 N.E. 
654, 139 Hass. 202. 

27. Mass.—Bemis v. Call, 10 Allen 
512. 

28. Mass.—Erickson v. White, 193 
N.E. 25, 288 Mass. 451. 

N.C.—Caldwell v. Blount, 137 S.E. 
578, 193 N.C. 560. 

Acknowledgment, delivery, execution, 
and recordation see infra § 145. 
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i,pre required by statute, the sale and conveyance 
bv the wk must be first allowed by order of the 
court designated.29 

Joinder of husband. Where a married woman is 
authorized by statute to convey lands, or to convey 
lands to her husband, as if she were a single wo¬ 
man ‘^he may convey to her husband without the 
husband joining in the deed.30 in various jurisdic- 
t-ons, however, statutes exist, or have existed, which 
declare that a married woman may convey realty 
bv a deed in which her husband joins, and under 
cuch statutes she cannot by her single deed convey 
to her husband,31 nor, according to some authori¬ 
ties, can she convey to her husband by a deed in 
which her husband joins ;32 and in some jurisdic¬ 
tions it has been held that, although a conveyance 
directly from husband to wife may be valid, yet on 
account of the required joinder of the husband in 
the wife’s deed, a direct conveyance from the wife 
to the husband is not valid.33 However, in other 
jurisdictions the statute requiring the husband’s 
joinder in a conveyance by the wife does not pre¬ 
vent a direct conveyance to the husband in which 


§ 142 


he does not join as grantor.3^ 

g 142 . - Intervention of Third Person or 

Trustee 

A married woman may convey property to her hus¬ 
band through the medium of a third person or she may 
convey to a trustee for the benefit of the husband. 

A wife may, by having her husband join her in 
the deed, convey her real estate to a third person 
to be held in trust by him for the husband,35 or 
to be conveyed by him to the husband.3® Where 
the statutes, considered supra § 140, permit a di¬ 
rect conveyance by the wife to the husband, the 
intervention of a third person is not necessary. 

An express statutory prohibition that no contract 
between the husband and wife relative to the real 
estate of either shall be valid is not applicable to 
indirect conveyances from one to the other through 
a third person.38 Where a married woman conveys 
her property to her husband through an intermedi¬ 
ary merely to avoid the rule, stated infra § 188, that 
I a wife cannot become surety for her husband s debt, 
1 her conveyance is invalid.39 


29. U.S.—Bagley v. Forrester, C.C. 

A. Ga., 53 F.2d 831. 

Qa.—Williams v. Martin, 186 S.E. 
678 182 Ga. 619—Morris v. Mob¬ 
ley’ 155 S.E. 8, 171 Ga. 224—Goss 
V. Brannon, 146 S.E, 187, 167 Ga. 
49 S—Glover v. Summerour, 141 S. 

B. 211, 165 Ga. 513. 

30 C.J. P 694 note 22 [a]. 

Order of court where transaction a 
gift see infra § 156. 

30, Pa.—Mead v. Mead, 14 Lack.Jur. 
136. 

■W'.va.—Spradling v. Spradling, 190 S. 

E. 537. 118 W.Va. 308. 

Joinder of husband in deed of wife 
generally see infra § 199. 

In Tennessee 

(1) Under the Married Woman’s 
Act of 1913, coverture no longer af¬ 
fects a married woman's capacity to 
convey her land, whether it is her 
general or separate estate, and she 
may convey directly to her husband, 
and the fact that he joins in the deed 
does not invalidate the conveyance. 
—^Hicks V. Sprankle, 257 S.W. 1044, 
149 Tenn. 310. 

(2) Prior to the Married Women's 
Act of 1913, the wife could not make 
a direct conveyance to her husband 
of her general estate, even though 
her husband joined in the deed, and 
the deed being void, it was not sub¬ 
ject to ratification by the wife.— 
Bailey v. Apperson, 185 S.W. 710, 134 
Tenn. 716—^W^'orrell v. Drake, 75 S.W. 
1015, 110 Tenn. 303—Jenkins v. Jen¬ 
kins, 11 Tenn.App. 142—Giffin v. Gif- 
fin, Tenn.Ch.A. 37 S.W. 710. 

(3) However, even prior to the 


Married Women's Act of 1913 the 
wife holding land in trust for her 
husband could convey it directly to 
him without his joinder.—State Ins. 
Co. V. Walker, 95 S.W. 811, 116 Tenn. 

1, 115 Am.S.R. 763, 7 Ann.Cas. 1078. 

(4) Conveyance of separate estate 
directly to husband see infra § 323. 

31. Ind.—Price v. Brittain, 137 N.E. 
620, 80 Ind.App. 294. 

Pa.—Dice v, Reese, 21 A.2d 89, 342 
Pa. 379. 

VV.Va.—Spradling v. Spradling, 19-0 S. 

E. 537, 118 W.Va. 308. 

30 C.J. P 694 note 25. 

Validity of direct conveyance at com¬ 
mon law see supra § 140. 

32. Va.—Atwell v. Gordon, 116 S.E. 
386, 135 Va. 264. 

30 C.J. P 694 note 26. 

33. Ind.—Price v. Brittain, 137 N.E. | 
620, 80 Ind.App. 294. 

Ya.—Atwell v. Gordon, 116 S.E. 386, 
135 Va. 264. 

30 C.J, P 694 note 28. 

Conveyance direct to husband and 
daughter, in which the husband join¬ 
ed, as joint tenants, without the in¬ 
tervention of a trustee, is void as to 
the husband, and the legal title of 
the entire estate passes to the daugh¬ 
ter.—McCord V. Bright, 87 N.E. 654, 
44 Ind.App. 275. 

Conveyance .to husband as trustee 
A married woman may with her 
husband's joinder convey to her hus¬ 
band as trustee for her use.—Bran- 
dau V. McCurley, 92 A. 540, 124 Md. 
243, L.R.A.1915C 767. 

34. In Kentucky 

(1) The provisions of Ky.St. § 506, 
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permitting married women to dispose 
of their realty, except that they may 
not make contracts to sell, convey, 
or mortgage their realty unless their 
husbands join, are satisfied “to all 
reasonable intents and purposes by 
the husband uniting in the deed as 
grantee where it is the intent of 
the parties to vest him with the ti¬ 
tle."—Smith V. Hughes, 167 S.W.2d 
847, 851, 292 Ky. 723. 

(2) Formerly it was held that a 
direct conveyance from wife to hus¬ 
band was void for nonjoinder of the 
husband as grantor.—^Howard v. Tur¬ 
ner, 152 S.W.2d 589, 287 Ky. 206— 
Hensley v. Lewis, 128 S.W.2d 917, 278 
Ky. 510, 123 A.L.R. 537—Ray v. 

Bushakra, 35 S.W.2d 19, 237 Ky. 178 
—Hall V. HaJl, 32 S.W.2d 536, 236 
Ky. 42. 

35. Md.—Brandau v. McCurley, 92 A. 

540, 124 Md. 243, L.R.A.1915C 767. 
30 C.J. P 695 note 46. 

36 _ Ky.—Hatfield v. Pond Creek Coal 
Co., 258 S.W. 98. 201 Ky. 644. 
Mass.— Witherington v. Bldredge, 162 
N.E. 300, 264 Mass. 166. 

Va,—Atwell v. Gordon, 116 S.B. 386, 
135 Va. 264. 

30 C.J. p 695 note 47. 

37. Ky.—Smith v. Hughes, 167 S.W. 
2d 847, 292 Ky. 723. 

38. Minn.—McMillan v. Cheeney, 16 
N.W. 404, 30 Minn. 519. 

Statutes prohibiting contracts be¬ 
tween husband and wife to convey" 
realty see supra § 127. 

39. Ind.—Grzesk v. Hibberd, 48 N-B, 
361, 149 Ind. 354. 

30 C.J. P 695 note 49. 
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§ 143. - Consideration 

A conveyance of realty from a wife to her husband 
which is not affirmatively established as being a gift 
must be supported by valuable consideration. 

In the absence of facts affirmatively showing a 
gift made by the wife to her husband without fraud 
or undue influence, some valuable consideration is 
necessary to support the deed and the consider¬ 
ation must be substantially the same as that recited 
in the deed.*^! The mere recital of consideration 
is insufficient to establish it.'^^ A conveyance by the 
wife to the husband, if in consummation of a valid 
antenuptial agreement, will be sustained by the con¬ 
sideration of the marriage alone. 

§ 144. - Estate or Interest Created 

a. In general 

b. Estate by entirety, joint tenancy, or 

tenancy in common 

a. In G-eneral 

The estate or interest created by a conveyance from 
a wife to her husband ordinarily is determined by the 
application of general ruies relating to deeds. 

General rules relating to deeds ordinarily apply 
in determining the estate or interest created by a 
deed from a wife to her husband.*^^ The estate or 
interest created by such a conveyance depends large¬ 
ly on the intention of the parties,^5 although their 


C.J.S. 


intention will not be given effect if it is inconsist 
ent with the rules of Iaw.^« 


Where a conveyance from the wife to her hus¬ 
band is sustained in equity, as considered supra S 
140, the deed conveys an equitable title^^ qJ 
the husband may dispose,48 the legal title remain¬ 
ing in the wife,49 unless by force of statute the le¬ 
gal title is vested in the husband.50 Where the 
wife conveys to a third person and the third per¬ 
son conveys to the husband, the conveyance by the 
third person vests the legal title in the husband^i 


b. Estate by Entirety, Joint Tenancy, or Ten- 
ancy in Common 


- - --- « ...ic oy a convevanrA 

to herself and her husband, create an estate by entirety. 


In some jurisdictions a conveyance by the wife 
directly to herself and her husband does not, in the 
absence of statute, create an estate by entirety,52 
but by such a conveyance husband and wife be¬ 
come tenants in common.53 In other jurisdictions 
an estate by entirety may be created, at least under 
statute, by a conveyance by the wife, the husband 
joining, to herself and her husband.54 juris¬ 
dictions in which an estate by entirety is a recog¬ 
nized estate, it may be created by a conveyance 
by the wife, joined in by her husband, to a third 
person and a reconveyance to husband and wife.55 


40. Ala.—Hill V. Hill, 115 So. 258, 
217 Ala. 235. 

30 C.J. p 695 note 53, 

Consideration for deeds generally see 
Deeds §§ 16-21. 

Gifts from wife to husband see infra 
§§ 155-159. 

aetum of Imsbaad tp wife and re¬ 
sumption of marital relations with 
mutual promises held not valuable 
consideration for deed.—Hill v. Hill, 
115 So. 258, 217 Ala. 235. 
aomixial cousideratiozi 

A conveyance of land by wife to 
husband through third person when 
death was imminent was supported 
by sufficient consideration, even 
though the cash consideration was 
only nominal.—Hatfield v. Pond Cpeek 
Coal Co., 258 S.W. 98, 201 Ky. 644. 

41. Miss.—Pennington v. Acker, 30 
Miss. 161. 

30 C.J. p 695 note 54. 

42. N.Y.—Berkowitz v. Brown, 23 N. 
T.S. 792, 3 Misc. 1. 

43. Ky.—Todd v. Wickliffe, 18 B. 
Mon. 866. 

Marriage as consideration for mar¬ 
riage settlements see supra § 88. 

44. Tenn.—Hicks v. Sprankle, 257 
S.W. 1044, 149 Tenn. 310. 

45. Tenn. ^Hicks v. Sprankle, supra. 

46. Ill.—Deslauriers v. Senesac 163 
H.B. 327. 331 Ill. 437, 62 A.L.R.’ 511. 


47. N.J.—Hallanan v. Hamilton, 142 
A. 27, 104 N.J.Law 632. 

30 C.J. p 695 note 58. 

On husband’s death equity will com. 
pel surrender 

N.J.—Hallanan v. Hamilton, supra. 

4S. Ark.—McDonald v. Smith, 130 S. 
W. 515, 95 Ark. 523. 

49. Ark.—Mathy v. Mathy, 113 S.W. 
1012, 88 Ark. 56. 

50. Validating statute as vesting 
legal title 

Statute, providing that every deed 
I shall be valid and effective in law 
and equity and is hereby validated 
and made effective, vested legal ti¬ 
tle in husband, making it unneces¬ 
sary for husband’s heirs to take ac¬ 
tion in equity to convert equitable 
title into legal title, even though con¬ 
veyance was made prior to passage 
of statute.—Hallanan v. Hamilton, 
142 A. 27, 104 N.J.Law 632. 

51. Va.—Atwell v. Gordon, 116 SE 
386, 135 Va. 264. 

30 C.J. p 695 note 61. 

52. Mich.—Stone v. Culver, 282 N.W. 
142, 286 Mich. 263, 119 A.L.R. 512 

Estate: 

By entirety generally see supra §§ 
31, 34. 

Created by conveyance from hus- 
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band to himself and wife see su¬ 
pra § 137 b. 

Transfer to husband of wife’s inter¬ 
est in existing estate by entirety 
see supra § 140 b. 

Estate in fee 

A conveyance by husband and wife 
to themselves, of land of the wife, it 
being the intention of the wife that 
the conveyance should transfer the 
I fee to the husband if he survived 
her, was valid as a conveyance in fee 
to the husband, in view of statutes 
which abolished estates by entirety 
and removed all disabilities of a 
married woman to convey, and a hab¬ 
endum which limited the estate to 
one by entirety, being surplusage, did 
not destroy the fee conveyed by the 
granting clause.—Hicks v. Sprankle, 
257 S.W. 1044, 149 Tenn. 310. 

53. Mich.—Stone v. Culver, 282 N.W. 
142, 286 Mich. 263, 119 A.L.R. 512. 

54. Pa.—In re Vandergrift’s Estate, 
161 A. 898, 105 Pa.Super. 293. 

Term “other persons” in tTniform 

Interparty Agreement Act includes 
husband and wife of grantor so as to 
permit conveyances of estates by en¬ 
tirety by husbands and wives direct¬ 
ly to themselves.—^In re Vandergrift’s 
Estate, supra. 

55. Ind.—Teneycke v. Lesh, 151 N. 
E. 740, 84 Ind.App. 555. 
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A conveyance by 3. wife of her InndSj joined in 
bv her husband, to themselves has been held to 
create a tenancy in common rather than a joint 
tenancy, notwithstanding there is an express dec¬ 
laration in the deed that the parties are to hold 
as joint tenants and not as tenants in common.56 
However, it has also been held that deed by the 
wife to her husband of an undivided one-half in¬ 
terest in her lands with the express intention stat¬ 
ed in the deed that they shall hold as joint tenants 
and not as tenants in common creates a joint ten¬ 
ancy.®^ 

I 145 _Acknowledgment, Delivery, Ex¬ 

ecution, and Recordation 

A conveyance from a >«ife to her husband must be 
executed, acknowledged, delivered, and recorded in ac¬ 
cordance with statutory requirements and the general 
rules governing deeds. 

Local statutory requirements with respect to ac¬ 
knowledgment must be complied with.58 Where re¬ 
quired by statute, the wife’s acknowledgment must 
be taken apart from the presence of her husband.59 
A conveyance from the wife to her husband is a 
contract within a statute providing that no contract 
between husband and wife shall be valid to affect or 
charge the real estate of the wife unless the wife 
is examined separate and apart from her husband.^® 

56. Ill.—Deslauriers v. Senesac, 163 | 

X. E. 327, 331 Ill, 437, 62 A.L.R. 511. j 

57. N.T.—Matter of Horler, 168 N, 

Y. S. 221, 180 App.Div. 608. 

58. Mo.—Evans v. Morris, 136 S.W. 

4<'8, 234 Mo. 177. 

N.C—Fisher v. Fisher, 6 S.E.2d 812, 

217 N.C. 70. 

30 C.J. p 695 note 62. 

Necessity for acknowledgment by 
married women generally see Ac¬ 
knowledgments §§ 13-16. 

Statute held valid 

N.C—Butler v. Butler, 86 S.B. 507, 

169 N.C. 584, Ann.Cas.l9l8E 638. 

Undated acknowledgment does not 
vitiate wife’s deed to her husband.— 

Hasley v. Bunte, 56 P.2d 119, 176 Okl. 

437. 

59. N.C.—Ellis V. Ellis, 136 S.E. 350, 

193 N.C. 216—Davis v. Bass, 124 S. 

E. 566, 188 N.C. 200. 

30 C.J. p 696 note 65. 

Privy examination generally see Ac¬ 
knowledgments, § 80. 

60. N.C.—Best v. Utley, 127 S.E. 337, 

189 N.C. 356—Davis v. Bass, 124 
S.E. 566, 188 N.C. 200—Butler v. 

Butler, 86 S.E. 507, 169 N.C. 584, 

Ann.Cas.l918B 638. 

Conveyance to trustee for husband 

is a “contract” within statute, even 
though the land conveyed was held 
by husband and wife as tenants by 


A certificate of acknowledgment is necessary where 
required by statute, and the certificate must conform 
to the requirements prescribed by the statute.®^ 

Execution and delivery. Statutory requirements 
with respect to execution must be complied withj®^ 
and the deed must be duly delivered.®^ 

Recordation. A deed from a wife to her husband 
must be recorded in accordance with statutory re¬ 
quirements.®^ Under a statute authorizing convey¬ 
ances between husband and wife but providing that 
no title shall pass until the deed is recorded, a deed 
from a wife to her husband not recorded until aft¬ 
er her death is inoperativebut under such statute 
a conveyance to the husband through the medium 
of a third person is not invalidated because of the 
wife’s insanity after the execution and prior to the 
recording of the deed.®® 

§ 146. - Presumptions and Burden of 

Proof 

Courts of equity will scrutinize carefully a convey¬ 
ance by the wife to her husband. 

Since the wife ordinarily has no duty to support 
the husband or to provide a maintenance for him, 
as considered supra § 16, the wife’s deed stands on 
a different footing in equity than does the deed of 
the husband;®'^ and equity will scrutinize more 

ceased and wife executed a purport¬ 
ed deed of trust conveying land to 
trustee for deceased's sole benefit, 
and certificate to such deed did not 
comply with statute, the statute pro¬ 
viding that a wife living separate 
from husband under a deed of sepa¬ 
ration may convey her real estate 
without husband’s assent did not ren¬ 
der unnecessary a proper certificate 
for purported conveyance to trustee, 
especially where deed of separation 
was not filed for registration until 
several months after deed to trustee 
was executed and acknowledged.— 
Fisher v. Fisher, supra. 

62. Minn.—Colan v. Grace, 30 N.W. 
880, 36 Minn. 276. 

30 C.J. P 696 note 63. 

Undated deed from wife to husband 
is not invalid.—Hasley v. Bunte, 56 
P.2d 119, 176 Okl. 457. 

63. N.C.—Butler v. Butler, 86 S.E. 
507, 169 N.C. 584. 

30 C.J. P 696 note 64. 

64. Mass.—Erickson v. White, 193 
N.E. 25, 288 Mass. 451. 

65. Mass.—Erickson v. White, supra. 

66. Mass.—^Witherington v. Bl- 
dredge, 162 N.E. 300, 264 Mass. 
166. 

Va,—Atwell v. Gordon, 116 S.E. 
386, 135 Va. 264. 

30 C.J. p 696 note 69. 


entirety.—Fisher v. Fisher, 6 S.E. 2d 
812, 217 N.C. 70—Garner v. Horner, 
132 S.E, 290, 191 N.C. 539—Best v. 
Utley, 127 S.B. 337, 189 N.C. 356— 
Davis V. Bass, 124 S.E. 566, 188 N. 
C. 200. 

61. N.C.—Caldwell v. Blount, 137 S. 
E. 578, 193 N.C. 560—Davis v. Bass, 
124 S.E. 566. 188 N.C. 200. 

Certificate of acknowledgment by 
married woman generally see Ac¬ 
knowledgments §§ 83 b, 100-111. 
Recitals as supplying omission 
Where certificate to instrument 
purporting to convey land, which was 
held by deceased and wife as tenants 
by entirety, to a trustee for de¬ 
ceased’s sole benefit did not comply 
with statute, recitals in a quitclaim 
deed stating that trustee was to hold 
the land free from claims by wife 
and her second husband, and recitals 
in deed from trustee to deceased 
stating that deceased requested trus¬ 
tee to convey title to deceased did 
not supply deficiency in certificate. 
—Fisher v. Fisher, 6 S.E. 2d 812, 217 
N.C. 70. 

Wife living apart from husband 
Where deceased and deceased’s 
wife, before deceased’s death, execut¬ 
ed an acknowledged deed of separa¬ 
tion which was silent as to land 
owned by deceased and wife as ten¬ 
ants by entirety, and thereafter de- 
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closely a conveyance from the wife to the husband 
than an ordinary conveyance.®^ 

Where a deed is executed by a wife to her hus¬ 
band the burden is on the husband or those claiming 
through him to show that the conveyance was for 
a valid consideration.®^ 

§ 147. Gift by Husband to or for Wife 

Gifts by the husband to or for his wife are dis¬ 
cussed in the sections immediately following. 
Examine Pocket Parts for later cases. 

§ 148. - Validity, Operation, and Effect 

in General 

a. General rules 

b. At common law 

c. In equity 

d. Under statute 

e. Particular persons 

a. Gaiieral Rules 

Goierally a solvent husband may under modern law 
ma!:e a valid gift to his wife. 


As a general rule, a husband may make a valid 
gift of reaF® or personaP^ property to his wife; 
or, as otherwise stated, a gift by the husband to 
the wife in good faith and at a time when he is not 
indebted generally is valid in all respects and for 
all purposes.'^2 Such a gift is not in itself suspi- 
cious^S or illegal or improper.74 It confers on the 
vrife a good title which cannot be disturbed or im¬ 
peached'^® except for fraud,*^® and it is not impliedly 
limited to the duration of the marriage 
is no implied warranty that the gift is free from en¬ 
cumbrance.^® 

A gift by a husband to a plural or bigamous wife 
has been held valid,since, while a plural wife has 
the status of a stranger and not that of a lawful 
wife, a gift by the husband may be accepted by her 
and will be held valid under the same circumstances 
as when made to a stranger.®® 

Gifts between spouses under the community prop¬ 
erty system are considered infra § 516. 

b. At Common Law 

At common law, by reason of the legal unity of the 


Fresumption: 

As to gift from wife to husband 
see infra § 158. 

Of invalidity see Deeds § 193 d. 

68. Ark.—^Wood v. Wood, 172 S.W. 
860, 116 Ark. 142. 

Va.—Atwell v, Gordon, 116 S.EJ. 386, 
135 Va. 264. 

30 C.J. p 696 note 70. 

69. Okl.—Peeviehouse v. Peevie- 

house, 230 P. 255, 104 Okl. 10. 

30 C.J. p 696 note 79, 

70. Mich.—Coleman v. Coleman, 214 
N.W. 81, 239 Mich. 139. 

Okl.—Barnes v. Morris, 231 P. 466, 
105 Okl. 17—Baldridge v. Zigler, 
229 P. 831, 103 Okl. 219—Tates v. 
Tates, 219 P. 705, 93 Okl. 94. 
Consideration of conveyance by hus¬ 
band to wife see supra § 136. 

Gift: 

Between spouses under community 
property system see infra § 476, 
By husband to wife as creating 
separate estate see infra § 239. 
Marriage settlements see supra §§ 
75-108. 

71 . Ky.—Rudd v. Rudd, 214 S.W. 
791, 184 Ky. 400. 

Mich.—Coleman v. Coleman, 214 N.W. 
81, 239 Mich. 139. 

N.T.—Armitage v. Mace, 96 N.T. 538. 
Pa.—Besterman v. Besterman, 107 A. 

323, 263 Pa. 655. 

Tenancy in entirety 

Notwithstanding antenuptial mar¬ 
riage settlement, husband could cre¬ 
ate tenancy in entirety in personalty, 
owned by himself absolutely, by gift 
to wife. — Pope V. Safe Deposit & 
Trust Co., 161 A, 404, 163 Md. 239. , 


72. U.S.—In re Smith, D.C.N.T., 291 
P. 587. 

Conn.—Gilligan v. Lord, 61 Conn. 562. 
Ill.—In re Moore’s Estate, 237 Ill. 
App. 190. 

Iowa.—Meltzer v. Shafer, 244 N.W. 
851, 215 Iowa 785. 

Kan.—Lootle v. Coldwell, 1 P. 329, 30 
Kan. 125. 

Okl,—Barnes v. Morns, 231 P. 466, 
105 Okl. 17—Tates v. Tates, 219 
P. 705, 93 Okl. 94. 

Pa.—Cameron v. People’s Bank of 
Maytown, 147 A. 657, 297 Pa. 551 
—Mannoni v. Mannoni, 20 A.2d 915, 
144 Pa.Super. 605—Miller v. Tice, 
12 Pa.Dist. & Co. 639, 20 North.Co. 
40. 

30 C.J. p 697 note 86. 

A husband has the right to make a 
gift of any of his property to his 
wife of any amount except against 
his then existing creditors.—Grant 
V. Goodrich, 199 A. 246, 109 Vt. 462. 

Wife may enforce her rights under 
a mortgage assigned to her by her 
husband without consideration.—^Ar- 
cari V. Strouch, 158 A. 222, 114 Conn. 
200 . 

73. U.S.—Bardach v. Commissioner 
of Internal Revenue, C.C.A., 90 P. 
2d 323. 

74. U.S.—Bardach v. Commissioner 
of Internal Revenue, supra—Tracy 
V. Commissioner of Internal Reve¬ 
nue, C.C.A., 70 P.2d 93. 

75. Pa.—Besterman v. Besterman, 
107 A. 323, 263 Pa. 555. 

Vt.—^^Valston V. Allen, 74 A. 225, 82 
Vt. 549. 

76. Mich.—Coleman v. Coleman, 214 
N.W. 81, 239 Mich. 139. 
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Okl.—Barnes v. Morris, 231 P. 466. 
105 Okl. 17—Baldridge v. Zigler, 
229 P. 831, 103 Okl. 219. 

Pa.—Besterman v. Besterman, 107 A 
323, 263 Pa. 555—Kramlik v. Kram- 
lik, 58 Montg.Co. 342. 

Vt.—^Walston v. Allen, 74 A. 225, 82 
Vt. 549. 

G-ift voidable because of wife’s 
fraud, in promising to be true to her 
husband and discharge her wifely 
duties, which promise she did not 
Intend to keep. 

Ill.—Wiederhold v. Wiederhold, 137 
N.E. 461, 305 Ill. 429. 

Mass.—Ciarlo v. Ciarlo, 139 N.E. 344, 
244 Mass. 453. 

Mich.—Dunne v. Dunne, 190 N.W. 627, 
221 Mich. 203. 

77. Pa.—Gassner v. Gassner, 124 A 
483, 280 Pa. 313. 

78. Me.—Roderick v. Paine, 117 A 
575. 121 Me. 420. 

79. Pa.—Mannoni v. Mannoni, 20 A 
2d 915, 144 Pa.Super. 605. 

Effect of annulment 

Where husband made a valid gift 
to wife of a mortgage, and subse¬ 
quently he had the marriage annulled 
because of the fact that he had an¬ 
other wife, from whom he had not 
been divorced at the time of the 
marriage, although he had falsely 
represented himself in his application 
for a marriage license as a widower, 
he was not entitled to have the as¬ 
signment set aside where no rights 
of husband’s creditors were involved. 
—Mannoni v. Mannoni, supra. 

80. Utah.—Raleigh v. Wells. 81 P. 
908, 29 Utah 217, 110 Am.S.R. 689. 
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spouses, a gift of personal property 
to the wife is void except as regards 
and gifts causa mortis. 


from the husband 
her paraphernalia 


gift of personal property from a husband to the 
wife is void at common law.si by reason of the in¬ 
competency of the wife to receive and hold the gift 
independently of the husband,82 husband and wife 
being but one person in law,83 and all personal prop¬ 
erty in her possession being vested absolutely in the 
husband.8'* During the lifetime of the husband the 
gift is revocable®* and cannot operate as a transfer 
of the property.86 At common law the husband 
cannot give even the wife’s earnings to her,8''^since 
these too, as has been pointed out supra § 17, be¬ 
long to him and are subject to the claims of his cred¬ 


itors. 


From an early date an exception was made even 
at common law in the case of a wife’s parapher¬ 
nalia.^^ A further distinction existed at common 
law in that a man might, by gift causa mortis, and 
only thus, transfer property directly to his wife.^^ 


c. In EoLTiity 

Independent of statute, equity will uphold a gift 
from husband to wife If fair, reasonable, and not in 
fraud of creditors. 

In equity, independent of statute, a gift of per¬ 
sonal property from a husband to his wife will be 
upheld, if fair and reasonable, and without preju¬ 
dice to rights of creditors but it has been said 
that equity will not uphold the gift if the wife has 
been guilty of adultery.*! A further limitation is 
the rule that equity will not sustain a gift to the 


wife which strips the husband of most of his prop¬ 
erty unless the donor had taken competent and in¬ 
dependent advice on the matter ;92 and a gift by the 
husband of all his property will not be sustained 
with or without independent advice.®® Where a 
husband by conveying his real estate to himself and 
his wife as tenants by the entirety makes a gift to 
her, equity has no jurisdiction to force a reconvey¬ 
ance in the absence of fraud.^^ 

d. Under Statute 

Under most married woman's separate property acts 
a gift of personal property from husband to wife is 
valid, the effect being to change the equitable right to 
a legal one. 

Constitutional or statutory provisions allowing 
the wife to hold as her separate estate property 
acquired by gift, as discussed infra § 239, are not 
to be limited or restricted by construction to gifts 
from persons other than the husband,®® and a gift 
of personal property from the husband to the wife 
is valid.®® The right of the wife to acquire per¬ 
sonal property by gift from the husband is changed 
by these statutes from an equitable to a legal right,®’ 
but such statutes do not empower a husband to give 
his wife the property of another.®® By some stat¬ 
utes the husband may make a valid gift of his wife’s 
services or earnings to her,®® although the hus¬ 
band’s common-law rights to the wife’s earnings still 
attach,! the validity of the gift as against the hus¬ 
band’s creditors depending on the same rules as gov¬ 
ern other transfers and conveyances from husband 
I to wife.2 A statute allowing the wife to hold to 


81. X.J.—Meyer v. Meyer, 2 A.2d 
467, 124 N.J.Eq. 481—Sanford v. 
Sanford, 138 A. 707, 708, 101 N.J. 
Eq. 485, quoting Corpus Juris. 

30 C.J. p 697 note 91. 

82. Neb.—Dayton Spice-Mills Co. v. 
Sloan, 68 N.W. 1040, 49 Neb. 622. 

30 C.J. p 697 note 92. 

83. N.T.—^Neufville v. Thomson, 3 
Edw. 92. 

Unity of husband and wife see supra 
§ 5. 

84. Iowa.—^Harman v. Harman, 149 
N.W. 72. 167 Iowa 106. 

Common-law rights of husband in 
wife’s personal property see supra 
§ 23. 

85. Ill.—Manny v. Rixford, 44 Ill. 
129. 

Mass.—Stimpson v. Achorn, 33 N.E. 
518, 158 Mass. 342. 

86. Mass.—Stimpson v. Achorn, su¬ 
pra. 

87. U.S.—Seitz v. Mitchell, D.C., 94 
U.S. 580, 24 L.Ed. 179. 

30 C.J. p 697 note 97. 

88. N.Y.—Whiton v. Snyder, 88 N.Y. 


299—Neufville v. Thomson, 3 Edw. 
92. 

Wife’s modified ownership of para¬ 
phernalia see supra § 23. 

89. Iowa.—^Vosburg v. Mallory, 135 
N.W. 577, 155 Iowa 165, Ann.Cas. 
1914C 880. 

28 C.J. p 623 note 41. 

90. Neb.—Studebaker Bros. Mfg. Co. 
V. Welch, 70 N.W. 920, 51 Neb. 228. 

30 C.J. p 698 note 22. 

Necessity of trustee see infra § 149. 

91. Mass.—Ciarlo v. Ciarlo, 139 N. 
E. 344, 244 Mass. 453. 

N.C.—Warlick v. White, 86 N.C. 139, 
41 Am.R. 453. 

92. N.J.—^Alberts v. Alberts, 182 A. 
619. 119 N.J.Eq. 391. 

Necessity of independent advice as 
to gifts generally see Gifts § 34 c. 

93. N.J.—Sanford v. Sanford, 138 A. 
707, 101 N.J.Eq. 485. 

A husband's deed of all his proper¬ 
ty to his wife is inoperative in equity 
as in law because it goes beyond a 
reasonable provision for her support. 
—Meyer v. Meyer, 2 A.2d 467, 124 N. 
J.Eq. 481. 


, 94. Pa.—Kramlik v. Kramlik, 58 
Montg.Co. 342. 

©5. XJ.S.—Starr v. Hamilton, C.C.Or., 
22 F.Cas.No. 13,314, 1 Deady 268. 

96. Ala.—McNaron v. McNaron, 99 
So. 116, 210 Ala. 687. 

Ill.—In re Moore’s Estate, 237 Ill. 
App. 190. 

Pa.—Cameron v. People’s Bank of 
Maytown, 147 A. 657, 297 Pa. 551. 

30 C.J. p 698 note 25. 

97. Ill.—In re Moore’s Estate, 237 
Ill. App. 190. 

Ind.—Clawson v. Clawson, 25 Ind. 
229. 

98. Mo.—Maloney v. Neville, 107 S. 
W. 4, 128 Mo.App. 616. 

S9. Ind.—Farman v. Chamberlain, 74 
Ind. 82. 

N.J.—Peterson v. Mulford, 36 N.J. 
Law 481. 

1. N.C.—Hairston v. Glenn. 27 S.E. 
32, 120 N.C. 341. 

2. N.C.—Syme v. Riddle, 88 N.C, 463. 
Conveyances from husband to wife 

and their validity in general aee 
I supra § 133. 
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her sole and separate use personal property ac¬ 
quired during" coverture except by gift from her hus¬ 
band does not by implication prohibit a married wo¬ 
man from holding personal property which comes to 
her by gift from her husband but leaves her rights 
respecting such property as they were prior to the 
enactment of the statute it does not abrogate the 
rule in equity by which gifts from husband to wife 
are sustained.^ A statute providing that the hus¬ 
band shall not give property to the wife so that it 
shall become her sole and separate property, as in 
the case of gifts from other persons, does not pre¬ 
vent the husband from making a valid gift causa 
mortis to the wife,^ or a gift which after his de¬ 
cease will give her a, valid title as against his heirs 
but which during his lifetime is subject to revoca¬ 
tion and the subject matter thereof within the reach 
of his creditors.® Such a statute does not, of course, 
apply to property expressly excepted from its op¬ 
eration,*^ such as the wearing apparel and articles 
of personal adornment of the wife, and articles nec¬ 
essary for her personal use.® Whether a gift by a 
husband to his wife was void or not prior to the 
passage of a statute permitting a wife to receive 
property from her husband is immaterial where the 
husband recognizes and ratifies the gift after the 
passage of the statute.^ As an executed gift does 
not have the elements or properties of a contract, 
it does not come within a statutory prohibition of 


^ C.J.S. 

a contract by the wife with the husband.^® 

e. Particular Persons 

A gift from husband to wife sustainable in equity 
or under statute is good against the claims of anyone 
except existing creditors of the husband, and in certain 
cases even against the latter, provided any applicable 
statutes as to writing, acknowledgment, and recording 
have been complied with. 

A gift sustainable in equity or valid under statu¬ 
tory provisions is good between the parties and 
their heirs, representatives, or next of kin.ii It is 
also good as against subsequent purchasers from 
the husband and in fact it is good as against all 
persons except existing creditors of^® and purchas¬ 
ers from^^ the husband and persons to whom he 
contemplated becoming indebted and it is good 
as against an alleged prior purchaser where the 
contract of purchase is unauthorized and unratified 
and the purchaser has no rights thereunder which 
he can enforce.^® Under some circumstances the 
gift may also be good as against existing credi¬ 
tors,l*^ as where it is in fulfillment of a valid ante¬ 
nuptial settlement,!® or where the creditors never 
had adequate reason to believe that the property be¬ 
longed to the husband.!^ 

However, in order to sustain a gift to the wife 
as against the claims of third persons, statutory re¬ 
quirements must be complied with,^® such as a 
writing, acknowledgment, and recordation;®! but, 


3. Vt—Walston v. Allen, 74 A. 225, 
82 Vt. 549. 

30 C.J. p 698 note 31. 

4. Neb.—Wahoo First Nat. Bank 
V. Havlik, 71 N.W. 291, 51 Neb. 668. 

30 C.J. p 698 note 32. 

5. Mass.—Marshall v. Jaquith, 134 
Mass. 138—^IThitney v. Wheeler, 
116 Mass. 490. 

6. Mass.—Marshall v. Jaquith, 134 
Mass. 138. 

7- Mass.—^Hamilton v. Lane, 138 
Mass. 358. 

8. Mass.—Hamilton v. Lane, supra. 

9. Ky.—Goode v. Reynolds, 271 S.W. 
600, 208 Ky. 441, 63 A.L.R. 631. 

10. Hawaii.—Hawaii First Nat. 
Bank v. Gaines, 16 Hawaii 731. 

11. Mo.—Schwind v. O'Halloran, 142 
S.W.2d 55, 346 Mo. 486. 

30 C.J. p 699 note 51. 

A husband cannot continue as equi¬ 
table owner of property after making- 
a gift thereof to his wife.—Lewis v. 
Bowman, 121 P.2d 162, 113 Mont. 68. 

12. Ga.—Smith v. Sheppard, 58 S.E. 
303. 2 Ga.App. 144. 

Burden of proving bona fides of gift 
see infra §§ 153, 158. 

Voluntary conveyance from husband 
to wife good as against subsequent 


creditors of husband see Fraudu¬ 
lent Conveyances § 178 b. 

13. Ill.—Eden v. Bohling, 69 Ill.App. 
307. 

Neb.—Lavigne v. Tobin, 72 N.W. 
1040, 52 Neb. 686. 

Vt.—Grant v. Goodrich, 199 A. 246, 
109 Vt. 462. 

30 C.J. p 699 note 54. 

Voluntary conveyance by husband to 
wife invalid as against existing 
creditors of husband see Fraudu¬ 
lent Conversances § 178 a. 

14. Tex.—Bruce v. Koch, Civ.App., 
40 S.W. 626. 

15. Neb.—Lavigne v. Tobin, 72 N.W. 
1040, 52 Neb. 686. 

16. Cal.—^Nason v. Lingle, 77 P. 71, 
143 Cal. 363. 

17. N.J.—Skillman v. Skillman, 13 
N.J.Eq. 403, affirmed 15 N.J.Eq. 478, 
82 Am.D. 279. 

Gift: 

Of exempt property from husband 
to wife valid as against creditors 
see Fraudulent Conveyances §§ 
29, 30. 

To wife good against creditors 
where husband retains sufficient 
property to pay debts see Fraud¬ 
ulent Conveyances § 178. 

18. N.J.—Skillman v. Skillman, su¬ 
pra. 


Pa.—^Withers v. Weaver, 10 Pa. 391. 

19. N.T.—Reed v. Gannon, 50 N.T. 
345, reversing 3 Daly 414. 

30 C.J. p 699 note 61. 

20. U.S.—The Jean L., D.C.Fla., 286 
F. 727. 

30 C.J. p 699 note 64. 

21'. Miss.—Black v. Robinson, 62 
Miss. 68. 

30 C.J. p 699 note 65. 

Parol gift of laud 

Plaintiff, claiming title to land un¬ 
der deed from defendant's husband 
as against defendant claiming title 
under parol gift from husband, was 
entitled to land where evidence show¬ 
ed that at time of sale to plaintiff 
gift to defendant was incomplete 
and revocable, and there was no evi¬ 
dence that defendant as donee had 
made any valuable improvements on 
land or that she had acquired pre¬ 
scriptive title by actual possession.— 
Beetles v. Steadham, 197 S.E. 270, 186 
Ga. 110. 

Where the trausfer of ownership 
of a vessel was never recorded in the 
custom house as required by federal 
statute and the husband remained in 
possession of the property after giv¬ 
ing it to his wife, his deed or gift 
to her was void as to bona fide pur- 
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e-ccept under the broad terms of some statutesrS 
such a compliance is not necessary to validate the 
gift as between the parties and their heirs,23 or to 
istam a wife's claim to property received in ex¬ 
change for a gift from her husband which came 
v.-ithrn the terms of the statute.2i 


g j4g_ _ Intervention of Third Person or 

Trustee 


By the modern equitable rule, a gift of property from 
husband to wife may be sustained with or without the 
intervention of a third person or trustee; and where by 
statute a wife is prohibited from acquiring a gift direct- 
ly from her husband it may be made through a third 


person. 

Although there is early authority to the effect that 
a trustee is necessary in all voluntary transfers of 
property from husband to wife,25 yet by the mod¬ 
ern equitable rule a gift to the wife may be sus¬ 
tained either with or without the intervention of 
a trustee.28 Where no other person has been ap¬ 
pointed, the husband, during his lifetime, will be 
treated as a trustee for the benefit of the wife;27 
and, where a husband has made a gift to the wife 


under circumstances warranting his being decreed 
a trustee in equity for her, on his death the legal 
title vests in the wife.23 Where a married woman 
may by statute acquire property by gift, although 
not directly from her husband, as discussed infra § 
239, a gift by her husband through a third person 
may' pass the legal title.23 

§ 150. -'What Constitutes Generally 

A gift from husband to wife requires intent to give 
and a delivery; but in determining whether there has 
been a delivery the relation of husband and wife as well 
as the nature and situation of the subject matter must 
be considered. 

A gift from husband to wife is complete where 
the husband delivers the subject matter thereof to 
the wife with the intention, either expressly de¬ 
clared or implied from the circumstances, of di¬ 
vesting himself of the title thereto and vesting it 
in her to hold as her own.^o A mere promise by 
the husband to transfer property to the wife is not 
binding or enforceable even in equity,^! and mere 
words indicating a present gift do not pass the ti- 
tle.32 Xq constitute a completed gift from husband 


chasers.—The Jean L., D.C.Fla., 286 
F. 727. 

Statute not applicable 

(1) A statute relating to the writ¬ 
ing, acknowledgment, and recorda¬ 
tion cf a transfer of goods and chat¬ 
tels between husband and wife has 
no application to necessary wearing 
apparel and personal ornaments giv¬ 
en by a husband to his wife.—Ken- 
nington v. Hemingway, 57 So. 809, 
101 Miss. 259, 39 L.R.A.,N.S., 541, 
Ann.Cas.l914B 392. 

(2) Other cases see 30 C.J. p 699 
note 64. 

W.Va.—Evans v. Higgins, 74 S. 
E. 909, 70 W.Va. 640. 

30 C.J. p 699 note 66. 

23. Ky.—McWethy v. McCright, 133 
S.W. 1001, 141 Ky. 816. 

Miss.—Self V. King, 87 So. 489, 124 
Miss. 874. 

SO C.J. p 700 note 67. 

24. W.Va.—^Withrow v. Withrow, 144 
S.E. 877, 106 W.Va. 91. 

25. U.S.—Starr v. Hamilton, C.C.Or., 
22 F.Cas.No.13,314, 1 Deady 268. 

30 C.J. p 699 note 40. 

Intervention of trustee: 

Generally see supra § 123. 

In: 

Making conveyance see supra § 
134. 

Marriage settlement see supra § 
85. 

26. Vt.—Trask v. Walker's Estate, 
134 A. 853, 100 Vt. 51. 

SO C.J. p 699 note 41. 

Assignments of mortgages and 
deeds to a daughter for the benefit 
of the wife is a valid gift to the 


wife, where there has been a suffi¬ 
cient delivery.—Trask v. Walker's 
Estate, supra. 

Delivery Insufficient 

Delivery of securities to trustee 
under agreement for delivery to wife 
in case she survived husband is 
not delivery required to consummate 
gift inter vivos.—Union Trust Co. v. 
U. S., CtCl., 54 P.2d 152, certiorari 
denied Union Trust Co. of Detroit, 
Mich., V. U. S., 52 S.Ct 500, 286 U. 
S. 547, 76 L.Ed. 1284. 

27. W.Va.—Fox V. Jones, 1 W.Va. 
205, 91 Am.D. 383. 

30 C.J. p 699 note 42. 

Husband as trustee in equity of prop¬ 
erty transferred by him to her in 
general see supra § 131. 

28. Ky.—Thomas v. Harkness, 13 
Bush 23. 

29. U.S.—Tucker v. Curtin, Mass., 
148 F. 929, 78 C-C.A. 557, reversed 
on other grounds 153 F. 91, 82 C. 
C.A. 225, appeal dismissed 28 S. 
Ct. 261, 207 U.S. 603, 52 L.Ed. 359. 

Mass.—Splaine v. Morrissey, 184 N. 
E. 670, 282 Mass. 217—Brown v. 
Brown, 54 N.E. 532, 174 Mass. 197, 
75 Am.S.R. 292. 

30. Ark.—Aycock v. Bottoms, 144 S. 
W.2d 43, 201 Ark. 104. 

Ill.—Kerner v. Peterson, 12 N.E 2d 
884, 368 Ill. 59. 

Mich.—Curtis V. Hitchings, 219 N.W. 
624. 243 Mich. 18. 

Mont.—Sylvain v. Page, 276 P. 16, 84 
Mont. 424, 63 A.Ij.R. 528. 

Tenn.—Scholze v. Scholze, 2 Tenn. 
App. SO, 

30 C.J. p 700 note 69. 

621 


The absence of a written assign, 
ment of written instruments does not 
invalidate a gift of them where there 
is a delivery to the wife accompa¬ 
nied by language indicating a dona¬ 
tive intent.—Trask v. Walker’s Es¬ 
tate, 134 A 853, 100 Vt. 51. 

An assignment of a mortgage, ex. 
ecnted under seal by a husband to 
his wife, and delivered to her, to¬ 
gether with mortgage, and duly re¬ 
corded is a valid irrevocable gift of 
the mortgage to her.—Mannoni v. 
Mannoni, 20 A.2d 915, 144 Pa.Super. 
605. 

Taking and recording mortgage in 
name of wife 

Pa.—In re Mark's Estate, 37 Pa.Dist. 
& Co. 240. 

31- U.S.—Hendrie v. Hendrie, C.C.A. 
Fla., 94 F.2d 534. 

Mo.—Poulke V. Hickman, App., 259 
S.W. 496. 

30 C.J. p 700 note 70. 

A note executed by a husband to 
his wife in consideration of love and 
affection is unenforceable, as it is no 
more than a promise to make a gift 
at a future date.—Hendrie v. Hen¬ 
drie, C.C.A.Fla., 94 F.2d 534, 

32. Mo.—Schooler v. Schooler, 18 
Mo.App. 69. 

Direction for payment of money 
A mere direction by the husband 
to another that certain money be¬ 
longing to, or due, the husband be 
paid to his wife is not a gift to her. 
—Foulke V. Hickman, Mo.App., 259 
S.W. 496—30 C.J. p 700 note 71 [a]. 
As to presumption of gift see inf^’a § 
153. 
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to wife the transaction must be consummated by de¬ 
li very,^ 3 or there must be some clear and distinct 
act by which the husband ■ divests himself of the 
property and holds it as trustee for the wife,^^ and 
both husband and wife must understand that he in¬ 
tends to and is parting with all his title.^® The 
delivery may be symbolic or constructive,and it 
may be made through a third person but the hus¬ 
band must part with dominion over the property to 
the full extent permitted by the nature of the trans- 
action.38 There is no gift where the husband re¬ 
tains or reserves control or dominion.39 

In determining whether there is a delivery, the 
nature and situation of the subject of the gift,^® 
as well as the relation of husband and wife,^^ must 
be considered. The relation of husband and wife is 
so close, and their daily lives are so blended, that, 
where a clear intent to give is shown, many acts 
of the donor are accepted as amounting to a deliv¬ 
ery which would not be so accepted if the donor 
and donee occupied separate habitations and were 
not members of the same family. The matter of 
change of possession is often necessarily a relative 
question, to be considered in connection with other 


C.J.s. 

facts in the case.^3 Where the gift has been com¬ 
pleted by actual delivery, it is not required that the 
wife should subsequently continue in the sole pos¬ 
session of the property.44 Her title is not divested 
or impaired by the mere subsequent possession and 
use or care of the property by the husband^^ or by 
the fact that he has reserved a certain life interest 
or use in the property.^® 

An exception to the rule that delivery by the 
husband is necessary exists where the husband has 
never had title or possession.47 Neither actual nor 
symbolic delivery by the husband is necessary where 
the husband purchases property from a third person 
with the intent that title and possession shall pass 
directly from the seller to the wife;48 and in such 
case delivery of the property by the seller to the 
joint home of the husband and wife is regarded as 
a delivery to the wife.^^ 

Particular acts. Particular acts of the husband, 
done with the requisite intent, held sufficient to com¬ 
plete and constitute a gift to the wife include: 
Keeping rents of the wife’s land separate, and pay¬ 
ing them to her, -50 paying for property purchased 


33. Ill.—Kerner v. Peterson, 12 N.E. 
2<3 884, 368 Ill. 59. 

Mo.—Foulke v. Hickman, App., 259 
S.W. 496. 

Tenn.—State ex rel, v. Caldwell, 111 
S.W.2d 377, 21 Tenn.App. 396— 
Scholze V. Scholze, 2 Tenn.App. 80. 
Vt—Trask v. Walker’s Estate, 134 
A. 853, 100 Vt. 51. 

30 C.J. p 700 note 72. 

34. N.Y.—Neufville v. Thomson, 3 
Edw. 92. 

30 C.J. p 700 note 73. 

35. Mo.—In re Van Fossen, App., 13 
S.W.2d 1076. 

36. Ill.—Kerner v. Peterson, 12 N.E. 
2d 884, 368 Ill. 59—In re Moore’s 
Estate, 237 Ill.App. 190. 

Mass.—Thaxter v. Traiser, 25 N.E.2d 
722, 305 Mass. 341. 

Mich.—In re Peterson’s Estate, 214 
N.W. 418, 239 Mich. 452. 

Mont.—Sylvain v. Page, 276 P. 16, 
84 Mont. 424, 63 A.L.R. 528. 

Pa.—Jiles V. Jiles, 64 Pa.Super. 565. 
R.I.—^Arnold v. Barrington, 117 A. 

424, 44 R,I. 298. 

30 C.J. P 700 note 74. 

37. U.S.—Hamilton v. Rathbone, T>. 
C., 20 S.Ct. 155, 175 U.S. 414, 44 
L.Ed. 219. 

A conveyance by the husband to a 
third person and by the third person 
to the wife, both deeds being for a 
nominal consideration, is none the 
less a gift from husband to wife be¬ 
cause made through the intervention 
of a third person.—Hamilton v. Rath- 
bone, supra—30 C.J. p 701 note 88. 


Intervention of third person or trus¬ 
tee generally see supra § 149. 
sa Mich,—In re Peterson’s Estate, 
214 N.W. 418, 239 Mich. 452. 

39. Wis.—Goetz V. Newell, 198 N.W. 
368, 183 Wis. 559. 

30 C.J. p 700 note 76. 

40. Ill.—In re Moore’s Estate, 237 
Ill. App. 190. 

Mo.—Schooler v. Schooler, 18 Mo.App. 
69. 

Pa.—Leitch v. Diamond Nat. Bank, 83 
A. 416, 234 Pa. 557. 

41. Mo.—Schooler v. Schooler, 18 
Mo.App. 69. 

Pa.—Locke v. Provident Trust Co. 
of Philadelphia, 160 A. 123, 306 
Pa. 478—Leitch v. Diamond Nat. 
Bank, 83 A. 416, 234 Pa. 557. 

42. Ark.—Aycock v. Bottoms, 144 S. 
W.2d 43, 201 Ark. 104. 

Pa.—Leitch v. Diamond Nat. Bank, 83 
A. 416, 234 Pa. 557. 

Pact that negotiable instruments 
were not indorsed does not defeat 
gift by husband to wife, if failure 
was due to ignorance, accident, or 
mistake.—^Williams v. McElroy, 133 
S.E. 297, 35 Ga.App. 420. 

43. Mo.—Dickson v. Dickson, 101 S. 
W.2d 774, 231 Mo.App. 515—School¬ 
er v. Schooler, 18 Mo.App. 69. 

Possession away from home 

It would be unreasonable, if not 
impracticable, for a wife receiving a 
gift from her husband to take the 
property away and keep it at some 
place other than the common home. 
—Dickson v. Dickson, 101 S.W.2d 774, 
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231 Mo.App. 515—Schooler v. School¬ 
er, 18 Mo.App. 69. 

44. N.C.—Swindell v. Swindell, 68 S. 
E. 892, 153 N.C. 22. 

45. Mich.—Curtis v. Hitchings, 219 
N.W. 624, 243 Mich. 18. 

Pa.—Locke v. Provident Trust Co. of 
Philadelphia, 160 A. 123, 306 Pa 
478. 

"'^t.—Trask v. Walker’s Estate, 134 A. 

853, 100 Vt. 51. 

30 C.J. p 700 note 83. 

46. Mass.—Thaxter v. Traiser, 25 N. 
E.2d 722, 305 Mass. 341. 

Mo.—Gillespie v. Gillespie, 289 S.W. 
579. 

Joint use 

A gift by a husband to his wife 
where there is evidence of delivery 
is not rendered ineffective by the fact 
that during the marriage the proper¬ 
ty was jointly used.—Hudson v. Hud¬ 
son, C.C.A.Tex., 276 F. 547. 

47. R.I.—Arnold v. Barrington, 117 
A. 424, 44 R.I. 298. 

48. Minn.—Coulter v. Meining, 172 
N.W. 910, 143 Minn. 104. 

R.I.—^Arnold v. Barrington, 117 A.. 

424, 44 R.I. 298. 

30 C.J. p 700 note 86. ’ 

49. Mo.—Strothers v. McFarland,. 
App., 194 S.W. 881—^Aylor v. Aylor, 
170 S.W. 704, 184 Mo.App. 607. 

30 C.J. p 700 note 87. 

50. Ill.—Gill V. Woods, 81 Ill. 64. 25 
Am.R. 264. 

Neb.—Eaton v. Carruth, 9 N.W. 58^ 
11 Neb. 231. 
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. the wfe;5i purchasing real property and pro- , 
ciiring the deed to be executed to the wife:^^ in- 
curin<^ property in the wife’s name and consenting 
ro the payment of the loss to her;53 relinquishing 
his claim to the increase of his wife’s separate prop¬ 
erty because he thought it just that she should have 
such increase;®^ an indorsement on a note in the 
presence of the obligee indorsing checks issued 
to him and turning them over to his wife;®® per¬ 
mitting the wife to keep the proceeds of her earn¬ 
ings in trade:®'? and delivering to the wife a key 
to°a box containing money, at the same time au¬ 
thorizing her to take and use it when she wished.®* 

A husband may make a valid gift to his wife by 
transferring an account to her name,®* although she 
knows nothing of the transaction at the time.®® 
The taking of a conveyance of property, paid for 
by the husband, in the names of his wife and him¬ 
self is a gift to her of a joint interest therein;®! 
and by placing her name in his contract for the pur¬ 
chase of realty he creates an equitable estate by a 
completed gift from the date of the contract.®* 
Similarly a gift may be made of personalty by tak¬ 
ing title in the joint names of husband and wife.®* 


A gift to the wife does not result from the fact that 
both husband and wife treated certain property as 
her separate property under a mistaken view of the 
law as to the ownership of the increase of a wife’s 
separate property ;®^ nor do the husband s wages 
turned over to his wife constitute a gift to her of 
the excess left after paying the joint expenses.®® 
A joint lease of a safe deposit box is not a gift 
to the wife of securities or property therein orig¬ 
inally belonging to the husband,®® unless an inten¬ 
tion is manifested to make her a joint owner of the 
contents of the box.®'? Even a recital in the lease 
that the contents of the box are the joint property 
of the lessees does not establish common ownership 
of the property.®* A gift is consummated, howev¬ 
er, by purchasing and registering securities in the 
wife’s name and placing them in a safety deposit 
box available to her,®* or by depositing securities in 
such a box, in their joint names, with a donative 
intent.'?® 

I 151 . - Gift of Shares of Stoc!: 

A husband may make a gift of stock certl^catss to 
his wife by causing them to be i:su?d in her name 
[ and delivering them to her, vvHh the proper donative in- 


51. Ga-—Clark v. Empire Lumber 
Co., 13 S.E. 826, 87 Ga. 742. 

R.I.—Arnold v. Barrington, 117 A. 
424, 44 R.I. 298. 

52. Ga.—Marchant v. Young, 92 S.E. 

863, 147 Ga. 37. ..now 

—Parks’ Ex’rs v. Parks, loO S.W. 

2d 687, 286 Ky. 233. 

— Ringold V. Ringold, 116 A. 690, 

‘ 93 N.J.Eq. 357. 

Presumption of gift see infra § 153. 

Where, on the sale of land owned 
by husband and wife and purchase 
of other land with the proceeds, 
the husband voluntarily had the title 
taken in the name of the wife, there 
was a gift to the wife, and she 
took the premises free and clear of 
any interest of the husband, unless 
he should afterward become enti¬ 
tled to curtesy.—Theis v. Vonderhey- 
den, 119 A. 502, 94 N.J.Eq. 317, af¬ 
firmed Thies V. Vonderheyden, 121 A. 
927, 94 N.J.Eq. 807. 

53 . Vt.—Premo v. Hewitt, 55 Vt. 
362. 

54. Tex.— Wofford v. Lane, Civ.App., 
167 S.W. 180. 

55 . Ill.—In re Moore’s Estate, 237 
Ill.App. 190—Morey v. Wiley, lOO 
I11.APP. 75. 

56. Ill.—In re Moore’s Estate, 237 
IlLApp. 190. 

57. Mo.—Gentry v. McReynolds, 12 
Mo. 533. 

58. Pa.—Parker’s Estate, 3 Pa.Dist. 
370, 34 Wkly.N.C. 376. 

59. Pa.—Sparks v. Hurley, 57 A. 364, 
208 Pa. 166, 101 Am.S.R. 926. 


60. Pa.—Sparks v. Hurley, supra. 

61. N.Y.—Shapiro v. Shapiro. 203 N. 
Y.S. 373, 208 App.Div. 325. 

Pa.—^Newhard v. Newhard, 154 A. 
500, 303 Pa. 299. 

Vesting by husband of estate by 
entirety in himself and wife in prop¬ 
erty owned by him, deposit of pro¬ 
ceeds of sa’e thereof in joint ac¬ 
count, and reinvestment of proceeds 
in realty as tenants by the entirety 
constituted valid gift to wife.—Yax 
V. Yax, 213 N.Y.S. 4. 12,> Misc. 851, 
affirmed 215 N.Y.S. 941, 217 App.Div. 
714. 

62. Mo.—Hernandez v. Prieto, 162 
S.W.2d 829, 349 Mo. 658. 

63. Pa.—In re Loesch’s Estate, 185 
A. 191, 322 Pa. 105. 

Mortgages assigned to husband and 
wife 

Pa,—In re Loesch’s Estate, supra. 

Wife’s interest not lost 

A wife’s joint interest, by gift, in 
a mortgage made payable to her hus¬ 
band and her jointly, is not surren¬ 
dered by her indorsement and rede¬ 
livery to the husband of the mort¬ 
gage notes.—Whitelock v. Whitelock, 
143 A 712, 156 Md. 115. 

64. Tex.—^Wofford v. Lane, Civ.App., 
167 S.W. 180. 

65. Conn.—Dolan v. Dolan, 140 A. 
745, 107 Conn. 342. 

N.Y.—In re Ekins, 213 N.Y.S. 162, 
126 Misc. 1. 

66. N.Y.—In re Squibb’s Estate, 160 
N.Y.S. 826, 95 Misc. 475. 


Pa.—In re vrohleber’s E.5tate, 181 A. 

479, 321 Pa. S3, lOl A.LR. 829. 

Effect of lease of safe-deposit box by 
husbard and v/ife generally see 
th** C.J.S. title Warehousemen and 
Safe Depositaries § 94, also 67 C. 
J. p 597 notes 10-12. 

Presumption of gift see infra § 153. 

67. U.S.—Bank of America Nat. 
Trust & Savings Ass’n v. Rogan, D. 
CCal., 33 F.Supp. 183. 

Ark.—Black v. Black, 135 S.W. 2d 
837, 199 Ark. 609. 

Survivorship clause as not creating 
estate by entirety 

Pa.—In re Rocker’s Estate, 19 Erie 
Co. 407, 51 York Leg.Rec. 128. 

68. Ark.—Black v. Black, 135 S.W. 
2d 837, 199 Ark. 609. 

69. Ky.—Fitzpatrick’s Adm'r v. Cit¬ 
izens’ Bank & Trust Co.. 21 S.W.2d 
254. 231 Ky. 202. 

70. Mich.—In re Peterson’s Estate, 
214 N.W. 418, 239 Mich. 452. 

Grift of joint interest 

Where a husband deposited bonds 
in a safe-deposit box rented in the 
names of him and his wife, and 
placed the key where it was accessi¬ 
ble to either, with the intention to 
give her a present interest in the 
bonds equal to his own, and, in the 
event of his death, to give her the 
entire fund, his widow was not re¬ 
quired, as administratrix, to account 
for such bonds.—^In re Peterson’s Es¬ 
tate, supra. 
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tent; but if the certificates are issued in their joint 
names a delivery to him is sufficient to compiete the 
gift. A husband may also give his shares of stock 
to his wife by transferring and delivering them to her, 
without a transfer on the books of the corporation. 

Where the husband causes certificates of stock 
to be issued in the name of the wife and subsequent¬ 
ly delivers them to her with the intention of giv¬ 
ing her the stock, nothing more is required to com¬ 
plete an absolute and irrevocable gift;"^^ but the 
gift is not complete where, although the certificates 
are at the request of the husband made out in the 
name of the wife, he never delivers them to her 
or declares a trust in her favor.'^^ Where the cer¬ 
tificates are made out in the names of husband and 
wife and are delivered to and retained by the hus¬ 
band, the gift is complete as by reason of the joint 
tenancy delivery to the husband is considered to be 
a delivery to both husband and wife;'^3 and this 
rule applies where the husband gives up certificates 
owned by him individually and receives new certifi¬ 
cates in the names of himself and wife.*^^ A gift 
may also be consummated by the husband transfer¬ 
ring and delivering to his wife his stock certifi¬ 
cates with intent to give her the shares and to di¬ 
vest himself of all present control and dominion,75 
unless, under the circumstances, the gift is unrea¬ 
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sonable or improvident but if intent to make a 
present gift is lacking manual delivery and accept- 
ance wdll not suffice to make the gift effective."* 

Such a gift may be made without a transfer on 
the books of the corporation,'^® or without a writ¬ 
ten assignment.'^9 Even though the wdfe does not 
thereby acquire the legal title, by reason of a lack 
of indorsement of the certificate and of a transfer 
on the books of the corporation, the delivery is suf¬ 
ficient to vest in her the equitable title and she 
may compel an indorsement of the certificate and a 
transfer on the books of the corporation, so as to 
vest the legal title in her, if these things are not 
done voluntarily.si The fact that dividends on the 
shares are subsequently paid to the husband, the 
stock still standing in his name on the books of the 
corporation, does not affect the rights of the wife.ss 
The act of the husband in causing a transfer of 
stock on the books of the corporation from the 
wife's maiden to her married name constitutes a 
gift to her of the interest in the stock which the 
husband has by virtue of his marital rights.®® 

Shares in savings association. Where a husband 
opens an account in a savings association in the 
name of his wife, as an investment in its shares, 


71. Md.—Colmary v. Crown Cork & 
Seal Co. of Baltimore City, 92 A. 
1051, 124 Md. 476. 

Gift of corporate stock generally 
see Gifts § 46. 

Transfers of shares of stock general¬ 
ly see Corporations §§ 388-457. 

72. Me.—Getchell v. Biddeford Sav, 
Bank, 47 A. 895. 94 Me. 452, SO Am. 
S.R. 408. 

N.Y.—In re Moran’s Will, 241 N.T.S. 
648, 136 Misc. 615. 

Pa.—In re Pappert's Estate, 90 
Pittsb.Leg.J. 441, 56 York Leg.Rec. 
107. 

73. N.J.—^East Rutherford Savings, 
Loan & Building Assoc, v. McKen¬ 
zie, 100 A, 931, 87 N.J.Bq. 375. 

74. Colo.—Eisenhart v. Lowell, 98 
P.2d 1001, 105 Colo. 417. 

Delivery of new certificates 

"Where a husband who owned stock 
certificates as an individual delivered 
the certificates to corporation and re¬ 
ceived new certificates naming hus¬ 
band and wife as joint tenants with 
right of survivorship, and new certifi¬ 
cates were retained in exclusive pos¬ 
session of husband until his death, 
the joint tenancy did not fail on 
ground that there 'was no delivery of 
new certificates to the wife, since 
transfer of old certificates to cor¬ 
poration with request for new cer¬ 
tificates in joint tenancy form and 
issuance thereof constituted a suffi¬ 


cient delivery to sustain gift to wife. 
—Bisenhardt v. Lowell, supra. 
Ratification 

The acceptance of the new certifi¬ 
cates by the husband is a ratification 
of the acts of the various agents who 
engaged in the transfer process.— 
Eisenhardt v. Lowell, supra. 

75. Ark.—^Aycock v. Bottoms, 144 S. 
W.2d 43. 201 Ark. 104. 

Mich,—Cook V. Fraser, 299 N.W. 113, 
298 Mich. 374. 

Pa.—In re Connell's Estate, 128 A. 

503, 282 Pa, 555, 38 A.L.R. 1362. 
Va.—Richmond First Nat. Bank v. 
Holland, 39 S.E. 126, 99 Va. 495, 86 
Am.S.R. 898, 55 L.R.A. 155. 

Placing the certificates in the 
wife’s safe deposit box with donative 
intent has been held a good delivery. 
—In re Moore's Estate, 237 IlLApp. 
190. 

76. N.J.—^Alberts v. Alberts, 182 A. 
619, 119 N.J.Eq. 391. 

Wife dominant personality 

Decedent’s gift of stock to his 
wife two days before his death, leav¬ 
ing him without reasonable means of 
support, was invalid, where wife was 
of dominant personality and dece¬ 
dent was without competent and in¬ 
dependent advice.—^Alberts v. Alberts, 
supra. 

77. N.Y.—People’s Trust Co. v. Dick¬ 
son, 214 N.Y.S. 73, 126 Misc. 580. 
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78. N.Y.—Van Heusen v. Charles 
Co., 131 N.Y.S. 401, 74 Misc. 292. 

Pa.—In re Connell’s Estate, 128 A. 
503, 282 Pa. 555, 38 A.L.R. 1362. 

79. Mich.—Cook v. Fraser, 299 N.W. 
113, 298 Mich. 374. 

80. N.Y.—Reinhard v. Sidney B. Ro¬ 
by Co., 179 N.Y.S. 781, 110 Misc. 
152, affirmed 184 N.Y.S. 946, 193 
App.Div. 926. 

Pa.—In re Connell’s Estate, 128 A 
503, 282 Pa. 555. 38 A.L.R. 1362. 
Va.—Richmond First Nat. Bank v. 
Holland, 39 S.E. 126, 99 Va. 495, 
86 Am.S.R. 898. 55 L.R.A. 155. 

81. N.Y.—Reinhard v. Sidney B. 
Roby Co., 179 N.Y.S. 781, 110 Misc. 
152, affirmed 184 N.Y.S. 946, 193 
App.Div. 926. 

Pa.—In re Connell’s Estate, 128 A 
503, 282 Pa. 555, 38 A.L R. 1362. 
Va.—Richmond First Nat. Bank v. 
Holland, 39 S E. 126, 99 Va. 495. 
86 Am.S.R. 898, 55 L.R.A. 155. 

82. Mass.—Thaxter v. Traiser, 25 N. 
E.2d 722, 305 Mass. 341. 

Mich.—Cook v. Fraser, 299 N.W. 113, 
298 Mich. 374. 

Va.—Richmond First Nat. Bank v. 
Holland, 39 S.E. 126, 99 Va. 495, 
86 Am.S.R. 898, 55 L.R.A. 155. 
Dividend checks indorsed by husband 
and deposited in joint bank account 
Pa.—In re Connell’s Estate, 128 A. 
503, 282 Pa. 555, 38 A.L.R. 1362. 

83. Conn.—Mason v. Fuller, 36 Conn. 

160 . 
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the intent that such shares shall belong to 
liic wife title therein vests m the wife at the time 
oi'each deposit by the husband in such account.S^ 

, J52. _ Gift of Bank Deposits 

^ A sift of a bank deposit by a husband to his wife 
created by a donative intention consummated by 
of and loss of dominion over, the fund g.ven. 

" cdt ^ an undivided interest in the fund deposited 
be Seated by depositing it in their joint names. 

J,s Stated in Corpus Juris, which has been cited 
and quoted with approval, in order to constitute a 
of a bank deposit by a husband to his wife, 
:here must be an intention to give«5 and a consum¬ 
mation of the intention by a delivery of,*® and loss 
of dominion over, the fund given,as there is no 
gift where the husband retains control of the 
funds.** A deposit of money by the husband in the 


name of the wife, a delivery of the bank book to 
her, and her acceptance of the fund constitute a 
gift-89 but the gift does not arise from the mere 
fact’ of a deposit in the wife’s name,*® or the joint 
possession bv husband and wife of the bank book, 
or from an act of the husband in giving the wite 
power to draw on his bank account.** Of course, 
a gift does not arise from acts of the wnfe alone 
done without the husband’s knowledge, such as de¬ 
positing the husband’s money in her own name, 
or acquiring possession of a bankbook showing de¬ 
posits in her name.9^ 

Deposit in joint ncmes. A husband may deposit 
money in a bank in the names of both himself and 
wife, payable to either, or transfer his bank ac¬ 
count to their joint names, and thus make a gift to 
her of an undivided interest in the fund,®^ provid- 


X. Y.—In re Denison’s Estate, 
2S4 N.T.S. 705, 157 Misc. 385. 

85 K.a.— Redmond v. Farthing, 9 S. 

E2d 405 217 N.C. 678— Nannie v. 
Pollard. 171 S.E. 341, 205 N.C. 362 
—Jones V. Fullbright, 148 S.E. 
229, 232, 197 N.C. 274, quoting Cor¬ 
pus Juris. 

Ohio.— Bender v. Cleveland Trust Co., 
176 N.E. 452, 123 Ohio St. 588, af¬ 
firming 177 N.E. 481, 39 Ohio App. 
177. 

30 C.J. p 701 note 16. I 

Gift of deposit in bank generally see 
Gifts §§ 48-52. 

86. Me.—Heard v. Gurdy, 144 A. 399, 
127 Me. 480. 

K.C.—Redmond v. Farthing, 9 S.E.2d 
405, 217 N.C. 678—Nannie v. Pol¬ 
lard. 171 S.E. 341, 205 N.C. 362, cit¬ 
ing Corpus Juris —Jones v. Full- 
bright. 148 S.E. 229, 232, 197 N.C. 
274, quoting Corpus Juris. 

Ohio.—Bender v. Cleveland Trust Co., 
176 N.E. 452, 123 Ohio St. 588, af¬ 
firming 177 N.E. 481, 39 Ohio App. 
177. 

30 C.J. p 701 note 17. 

87. Me.—Staples v. Berry, 85 A. 303, 
110 Me. 32. 

N.C.—Redmond v. Farthing, 9 S.E.2d 
405, 217 N.C. 678—Nannie v. Pol¬ 
lard, 171 S.E. 341, 205 N.C. 362, cit¬ 
ing Corpus Juris —Jones v. Pull- 
bright, 148 SE 229, 232, 197 N.C. 
274, quoting Corpus Juris. 

88. N.Y.—In re Wilkins’ Will, 226 N. 

Y. S. 415, 131 Misc. 188. 

Husband’s reservation of absolute 

control of bank deposit and with¬ 
drawals for his own uses contravene 
gift inter vivos to wife.—Appeal of 
Garland, 136 A. 459, 126 Me. 84, cer¬ 
tiorari denied Petition of Garland, 47 
S.Ct. 769, 274 U.S. 759, 71 L.Bd. 1338. 

83. X.Y.—Matter of Holmes, 79 N.Y, 
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S. 592, 79 App.Div. 264, affirmed 68 
N.E. 1118, 176 N.Y. 603. 

30 C.J. P 701 note 14. 

90. Ala.—^Hagin v. Shoaf, 63 So. 764, 

9 Ala.App. 300, certiorari denied 64 
So. 615. 186 Ala. 394. 

Presumption of gift see infra § 153. 
Weight given evidence of form of de¬ 
posit see infra § 153 d. 

91. Iowa.— Sinift v. Sinift, 293 N.W. 
841, 229 Iowa. 56. 

N.Y.—Schwab v. Schwab, 163 N.Y.S. 
246, 177 App.Div. 246. 

92. Iowa.—Sinift v. Sinift, 293 N.W. 
841, 229 Iowa 56. 

Mich.—Burns v. Burns, 93 N.W. 1077, 
132 Mich. 441. 

N.C.—Jones v, Fullbright, 148 S.E. 
229, 197 N.C. 274. 

Ohio.—Bender v. Cleveland Trust Co , 
176 N.E. 452, 123 Ohio St 588, af¬ 
firming 177 N.E. 481, 39 Ohio App. 
177. 

blere power of 'withdrawal 

Deposit of money by husband in 
name of husband and wife and re¬ 
ceipt of certificates of deposit paj'- 
able to either of them merely gave 
the wife power of withdrawal and 
was not a gift of the deposit—En- 
gelbrecht v. Engelbrecht, 153 N.E. 
S27, 323 Ill. 208. 

93. Ark.—^IVaid v. Waid, 66 S.W.2d 
1052, 188 Ark. 590. 

Conn.— Dolan v. Dolan, 140 A. 745, | 
107 Conn. 342. 

Pa.—McDermott's Appeal, 106 Pa. 
358, 51 Am.R. 526. 

Bedepositing check secured on hus¬ 
band’s bank account 
Where wife had husband sign a 
check on his bank account, which she 
redeposited to her credit, after she 
had applied to have him adjudged 
insane, and husband had no intention 
to give her the money outright, de¬ 
cree for husband’s executrix, suing 
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to cancel transfer and recover money, 
was warranted.—Bennett v. Ball, 203 
N.W. 657, 231 Mich. 179. 

94. Me.—Fairfield Sav. Bank v. 
Small. 38 A. 551, 90 Me. 546. 

Wife’s possession of a passbook, 
with her name added to her hus¬ 
band’s therein at his request, does 
not “evince that ‘manifest intention 
of the donor to give’ and that ‘uncon¬ 
ditional delivery and acceptance’ of 
the thing given which is essential 
to the establishment of a valid gift.” 
—New Hampshire Sav. Bank v. Mc¬ 
Mullen, 185 A. 158, 161, 88 N.H. 123. 

95 . U.S.—Bank of America Nat. 
Trust & Savings Ass’n v. Rogan, 
D.C.Cal., 33 F.Supp. 183. 

Ill.—Lemen v. Grote, 203 Ill.App. 50. 
N-.Y.—In re Wilkins’ Will, 226 N.Y.S. 

*415, 131 Misc. 188. 

Wis.—Dupont V. Jonet, 162 N.W. 664, 
165 Wis. 554. 

Joint use of account 

Where a husband and wife made 
deposits in a savings account in their 
joint names, payable to both or ei¬ 
ther or the survivors, and both the 
husband and wife had possession of 
the deposit book as each one made 
deposits which were entered in it, 
and it appeared that on the husband’s 
death a new book was issued to the 
wife alone, if the case be treated a-s 
one of gift by each to the other the 
gift was complete.—Reder v. Reder, 
143 N.E. 418. 312 Ill. 209, affirming 
In re Reder’s Estate, 228 Ill.App. 
21 . 

Voluntary transfer by husband of 
savings deposits to himself and wife 
jointly, with right of survivorship, 
was valid, where husband was not 
thereby rendered insolvent, notwith¬ 
standing nondelivery of deposit books 
to wife and wife’s incapacity to con¬ 
tract with husband.—Splaine v. Mor¬ 
rissey, 184 N.E. 670. 282 Mass. 217. 
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ed the requisite intent to make a gift is present,^^ 
and the gfift is completed b}' a transfer of the re¬ 
quired possession of the thing" g'iven;^^ and, inas¬ 
much as the thin^ given is a joint interest, the pos¬ 
session given should be a joint possession.There 
is a valid gift completed by a sufficient delivery 
where the passbook or certificate is received by both 
husband and wife, taken to their home and kept 
there in a box accessible to both spouses,^9 qj- 
posited in a safe-deposit box to which the wife has 
the key,i and it is not necessary that the wife have 
manual possession of the book or certificate.^ If 
the gift creating a joint account is made by a writ¬ 
ten agreement between the husband and wife, a de¬ 
livery of such agreement to the bank, as the per¬ 
formance agent, is an effectual consummation of the 
gift.3 If such a deposit is made by the husband in 
contemplation of death it constitutes a gift causa 
mortis to the wife, notwithstanding the husband has 
a right to draw on the account after the gift is 
made;^ and even where it is not made in contem¬ 
plation of death, some authorities treat the joint 
deposit as possessing the essential qualities of a 
gift causa mortis and as being revocable by the hiis- 


I band before his death.® 

§ 153. -Evidence 

a. Presumptions 

b. Burden of proof 

c. Admissibility 

d. Weight and sufficiency 

e. Evidence in rebuttal of presumption 

a. Presumptions 

(1) In general 

(2) Transactions in joint names or in¬ 

volving joint funds 

(1) In General 

There is a rebuttable presumption of a gift to the 
wife when the husband transfers funds or property to 
her, expends money on her property, takes a deed op 
mortgage, or deposits money, in her name, or pays the 
consideration for a transfer to her. No presumption of 
undue influence a.n'ses from the marital relation alone. 

A gift from husband to wife will be presumed 
where he transfers funds or property to her either 
directly or through a third personwhere he ex¬ 
pends money in making improvements on her prop- 


96. Ark.—Black v. Black, 135 S.W. 
2d 837, 199 Ark. 609. 

—In re Wilkins’ Will, 226 N.T.S. 
415. 131 Misc. 188. 

N.C.—^Nannie v. Pollard, 171 S E. 341, 
205 N.C. 362. 

Ohio.—Bender v. Cleveland Tru'-t Co., 
176 N.E. 452, 123 Oi:o St 583. af¬ 
firming 177 N.E. 4S1. 39 Ohio App. 
177. 

A mere deposit l3L the arime of t’lo 
Imsbaxid or his wife Coo's not of it¬ 
self give the wife title to the deposit 
by gift “inter vivo‘^.“—Redmond v. 
Farthing, 9 S.E.2d 4CJ, 217 N.C. 678— 
Nannie v. Pollard, 171 S.E. 341. 205 
N.C. 362. 

The mere isstiance of a joint de¬ 
posit certificate in the names of the 
spouses is not conclusive.—Sinift v. 
Sinift, 293 N.W. 841. 229 Iowa 56. 

97. Me.—Heard v. Gurdy, 144 A. 399, 
127 Me. 480. 

N.C.—Nannie v. Pollard, 171 S.E 341 
205 N.C. 362. 

Ohio.—Bender v. Cleveland Trust Co., 
176 N.E. 452, 123 Ohio St. 588, af¬ 
firming 177 N.E. 481, 39 Ohio App. 
177. 

Wis.—Dupont V. Jonet 162 N.W. 664 
165 Wis. 554. 

Gift not established 
Where bank deposits by husband 
were made payable to him or his wife 
or survivor, but no declaration was 
made to wife that such deposits 
should be hers nor any identification 
card signed by her or delivered to 
bank and books were not delivered 
to her, there were no gifts of deposits 


' to wife .—y Leveroni, 147 N.E. 
S26. 252 Mass. 390. 

S>C. Wis —Dupont V. Jonet, 162 N.W. 
CC4, 1C5 Wis. 574. 

90« Vv’’’is.—Dupont v. Jonet, supra. 

1. Neb.—In re Johnson’s Estate, 218 
N.W. 739, 116 Neb. 686. 

2 . Neb—First Trust Co. of Lincoln 
V. Hammond, 299 N.W. 496, 140 
Neb. 330, opinion supplemented 
First Trust Co. of Lincoln, (Neb.) 

V. Hammond. 300 N.W. 808, 140 
Neb. 330. Opinion supplemented 
First Trust Co. v. Hammond, 4 N. 

W. 2d 874, 141 Neb. 756—In re John¬ 
son’s Estate, 218 N.W. 739, 116 Neb 
686 . 

3. Miss.—Stephens v. Stephens, 8 So. 
2d 462, 193 Miss. 98. 

^ Ky- Scherzinger v. Scherzinger, 
132 S.W.2d 537, 280 Ky. 44. 

5. N.Y.— West V. McCullough, 108 N. 
Y.S. 493, 123 App.Div. 846, affirmed 
87 N.E. 1130, 194 N.Y. 518—Pend- 
ley V. Pendley, 298 N.Y.S. 311, 163 
Misc. 571. 

6. U.S.—McCann v. Commissioner of 
Internal Revenue, C.C.A., 87 P.2d 
275, 108 A.L.R. 1504. 

Conn.—Dolan v. Dolan, 140 A. 745 
107 Conn. 342. 

Ill Strayer v. Dickerson, 68 N.E. 
767. 205 Ill. 257—Rankin v. Race, 
47 N.E.2d 383, 318 Ill.App. 230. 

Ky.—U. S. Trust Co. v. Fidelity & 
Columbia Trust Co., 281 S.W 530 
213 Ky. 575. 

Mass.—Powell v. Powell, 157 N.E. 
639, 260 Mass. 505. 
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Mich.—Nurrie v. Fitzgerald, 192 N.W 
573, 222 Mich. 327—Smith v. Smith 
184 N.W. 501, 215 Mich. 556. 
Mo.—Keener v. Williams, 271 S.W. 
489, 307 Mo. 682—Costello v. Brune 
272 S.W. 1056, 217 Mo.App. 587. 
Mont.—Kranjcec v. Belinak, 132 P2d 
150. 


Neb.—First Trust Co. of Lincoln v. 
Hammond, 299 N.W. 496, 140 Neb. 
330, opinion supplemented First 
Trust Co. of Lincoln (Neb.) v. 
Hammond, 300 N.W. 808, 140 Neb. 
330. Opinion supplemented First 
Trust Co. v. Hammond, 4 N.W.2d 
874, 141 Neb. 766. 

N.J.—Hollander v. Gautier, 168 A 
860, 114 N.J.Eq. 485—Rosecrans v. 
Rosecrans, 132 A. 100, 99 N.J.Eq. 
176, afiirmed 156 A. 429, 109 N.J.Eq. 
137. 


N.C.—Carter v. Oxendine, 137 S.K 

I 424, 193 N.C. 478. 

Okl.—Baldridge v. Zigler, 229 P. 831, 
103 Okl. 219. 

Pa.—^Werle v. Werle, 1 A.2d 244, 332 
Pa. 49—King v. Lemmer, 173 A 
176, 315 Pa. 254—In re Raub's Es¬ 
tate, 134 A. 451, 286 Pa. 575— 
Buckley v. Buckley, 120 A. 926, 277 
Pa. 215—Mannoni v. Mannoni, 20 A 
2d 915, 144 Pa.Super. 605—In re 
Dayen's Estate, 97 Pa.Super. 250— 
Toy V. Toy, 19 Erie Co., 437, 8 Som. 
Leg.J. 379. 

R.I.—Oldham v. Oldham, 192 A. 758, 
58 R.I. 268. 

30 C.J. p 702 note 29. 


Husband’s earnings turned over to 
his wife without reservation after 
he found out that she had purchased 



41 C. J. S. 


HUSBAND AND WIFE 


§ 153 


erv7 or on property held by entirety;* where he 
makes a bank deposit in her name;* where he pays 
4 premiums on an insurance policy taken by his 
^rife in favor of her parents ;i9 where he sells 
property and takes a purchase-money note and 

oroperty in her own name out of her 
savings therefrom, and that she de¬ 
posited money to her personal bank 
Lcount, will be presumed a gift 
her— Gorrell v. Gorrell, 127 -4- 346, 

ST .N-J,Eq, 367. 2 N,J.Misc. 871. 

Wife’s earnings 

A presumption of a gift by hus¬ 
band to wife does not arise from the 
fact that she is in possession of her 
earnings, where such earnings belong 
to her husband.—McDermott's Ap¬ 
peal, 106 Pa. 358, 51 Am R. 526. 

Wife’s earnings as her separate prop¬ 
erty see infra §§ 258-261. 

Presumption of gift of reversion¬ 
ary interest to wife exists on parti¬ 
tion between husband and wife.— 

Wallace v. Phillips, 143 S.B. 244, 195 
X.C. 665. 

Presumptions as to: 

Community property see Infra § 

489. 

Marriage settlement see supra § 

118. 

Provision for comfort and support 
of wife see supra § 129. 

7. Ala.—Fiscus v. Toung, 8 So.2d 
514, 516, 243 Ala. 39, citing Coxpxis 
Juris— Stramler v. Holman, 159 So. 

90, 229 Ala. 636. 

Ark.—^Aycock v. Bottoms, 144 S.W.2d 
43, 48, 201 Ark. 104, citing Corpus 
Juris. 

Ga—Bryant v. Green, 169 S.E. 123 
176 Ga. 874. 

Ill.—Hoef V. Hoef, 153 N.B. 658, 323 
Ill. 170. 

Ind.—Farmers’ Trust & Savings Bank 
V. Donnelly, 154 N.E. 395, 85 Ind. 

App. 443. 

Ky.—U. S. Trust Co. v. Fidelity & 

Columbia Trust Co., 281 S.W. 530, 

213 Ky. 575. 

—Zanzonico v. Zanzonico, 2 A. 2d 
597, 124 N.J.Eq. 477—Essig v. 

Wille, 170 A. 888, 115 N.J.Eq. 341. 

K.C.—Pitt v. Speight, 24 S.E.2d 350, 

222 N.C. 585. 

R.L—Tillinghast v. Harrop, 9 A.2d 
28, 63 R.I. 394. 

Va.—^Williams v. Powers, 190 S.E. 

149, 168 Va. 111. 

'^V.Va.—Broyles v. McGraw, 141 S.E. 

433, 105 W.Va. 39. 

30 C.J. P 702 note 30. 

8. x.J.—Zanzonico v. Zanzonico, 2 
A.2d 597, 124 N.J.Eq. 477—Mendel¬ 
sohn V. Mendelsohn, 151 A. 487, 106 
N.J.Eq. 537. 

Presumption of gift as far as she is 
relieved of contribution 
Md.—Cunningham v. Cunningham, 

148 A. 444, 158 Md. 372, 67 A.L.R. 

1176. 


mortgage payable to her;ll or where he pays the 
consideration for a transfer to her.i* as where 
he purchases real property with his own 
and causes the conveyance to be made to the wife, 
and in some states this rule is declared by stat- 


9. Ark.—Trotter v. Minnis, 136 S.W. 

2d 463, 199 Ark. 924. 

Ky.—U. S. Trust Co. v. Fidelity 
Columbia Trust Co., 281 S.W. 530, 
213 Ky. 575. 

N.T.—Kushlowitz v. Blum, 235 N.Y.S. 

661, 134 Misc. 607 
Okl.—In re Widener’s Estate, 265 P. 
763, 130 Okl. 154. 

Pa.—werle v. Werle, 1 A.2d 244, 332 
Pa. 49. 

Tex —Sorenson v. City Nat. Bank, 
49 S.W.2a 718, 721, 121 Tex. 478, 
citing Corpus Juris—Trimble v. 
Stephenville State Bank, Civ.App., 
96 S.W.2d 733, 734, quoting Corpus 
Juris. 

30 C.J. p 702 note 31. 

Gift of bank deposits generally see 
supra § 152. 

No presumption that husband retains 
beneficial interest 

N.H.—Barrett v. Cady, 96 A. 325, 78 
N.H. 60. 

10. tr.S.—^New York Life Ins. Co. v. 
Bidoggia, D.C.Idaho, 17 F.2d 112. 

11. Ky.—XT. S. Trust Co. v. Fidelity 
& Columbia Trust Co., 281 S.W. 530, 
213 Ky. 575. 

Pa,—^In re Mark’s Estate, 37 Pa.Dist. 
& Co. 240 

30 C.J. P 702 note 32. 


Tn Or^on the common-law rule 
that if a husband took a promissory 
note payable to his wife alone, or to 
himself and wife jointly, it imported 
a gift to the wife, does not obtain 
since the enactment of legislation 
respecting the rights of married wo¬ 
men.—Stout V, Van Zante, 219 P. 804, 
109 Or. 430, rehearing denied 220 P. 
414, 109 Or. 430. 

12, Ala.—Swendick v. Swendick, 128 
So. 593, 221 Ala. 337. 

Mont.—Lewis v. Bowman, 121 P.2d 
162, 113 Mont. 68. 

30 C.J. p 702 note 33. 

13. U.S.—Adair v. Shallenberger, C. 
C.A,I11., 119 F.2d 1017—Ladd & Til¬ 
ton Bank v. Boyle, C.C.A.Or., 299 F. 
56. 

AlSL.—^Marshall v. Marshall, 8 So.2d 
843, 243 Ala. 169— Hardaw'ay v. 

Sadler, 130 So. 378, 221 Ala. 618— 
Swendick v. Swendick, 128 So. 593, 
221 Ala. 337—Kelley v. Hurt, 117 
So. 411, 217 Ala. 694 —Montgomery 
V. McNutt, 108 So. 752. 214 Ala. 692 

_^McNaron v. McNaron, 99 So. 116, 

117, 210 Ala. 687, citing Corpus Ju- 
ris. 

Ark-—Dillard v. Battle, 266 S.W. 80, 
166 Ark. 241. 

0olo.—Botkin v. Pyle, 14 P.2d 187, 91 
Colo. 221—Hines v. Baker, 299 P. 

627, 


5, 89 Colo. 1—Cortez Land & Secur¬ 
ities Co. V. Stabler, 268 P. 526, 84 
Colo. 64. 

Ill.—Bj'erly v. Byerly, 2 N.E.2d 898, 
363 Ill. 517—Wies v. O’Horow, 169 
N.E. 168, 337 Ill. 267—Tritchler v. 
Anderson, 165 N.E. 641, 334 Ill. 211 
—Lowenberg v. Booth, 162 N.E. 
191, 330 Ill. 548—Crysler v. Crysler, 
161 N.B. 97, 330 Ill. 74—^Walz v. 
Walz, 156 N.E. 828, 325 HI. 553— 
Partridge v. Berliner, 156 N.B. 352, 
325 Ill. 253—John v. John, 153 N.E. 
363, 322 IlL 236—Lutyens v. Ahl- 
rich, 139 N.E. 50, 308 Ill. 11—Mc- 
Key V. Cochran, 104 N.E. 693, 262 
Ill. 376. 

Mass.—Thompson v. Thompson, 44 N. 
E.2d 651. 

Mich.—Innis v. Michigan Trust Co., 
213 N.W. 85, 238 Mich. 282. 

Minn.—Sieger v. Sieger, 202 N.W. 

742, 162 Minn. 322, 42 AL.R. 1. 

Mo.—Gillespie v. Gillespie, 289 S.W. 
579—Thierry v. Thierry, 249 S.W. 
946, 298 Mo. 25—Fulbright v. Phoe¬ 
nix Ins. Co. of Hartford, App., 30 
S.W. 2d 870, reversed on other 
grounds 44 S.W.2d 115, 329 Mo. 
207—Costello v. Brune, 272 S.W. 
1056, 217 Mo.App. 587—Seibold v. 
Christman, 7 Mo.App. 254, affirmed 
75 Mo. 308. 

Mont.—Lewis v. Lewis, 94 P.2d 211, 
109 Mont. 42. 

N.J.—Essig V. Wille, 170 A. 888, 115 
N.J.Eq. 341—Hollander v. Gautier, 
168 A. 860, 114 N.J.Eq. 485—Weg- 
mann v. Bacon, 127 A. 98, 97 N.J. 
Eq. 193—Gibbs v. Gibbs, 122 A. 809, 
95 N.J.Eq. 272. 

N.Y.—Frick V. Cone, 290 N.Y.S. 592, 
160 Misc. 450, affirmed 298 N.Y.S, 
173, 251 App.Div. 781. 
iq-,C.—Wachovia Bank & Trust Co. v. 
Black, 151 S.E. 269, 198 N.C. 219 
—Carter v. Oxendine, 137 S.E. 424, 
193 N.C. 478—^Whitten v. Peace, 124 
S.E. 571, 188 N.C. 298. 

Okl.—^Yates v. Yates, 219 P. 705, 93 
Okl. 94. 

Or.—Rhodes v. Peery, 19 P.2d 418, 
142 Or. 165—Holohan v. McCarthy, 
281 P. 178. 130 Or. 577. 


Pa—Werle v. Werle. 1 A.2d 244, 
332 Pa. 49—Mahjoubian v. Mahjou- 
bian, 184 A. 455, 321 Pa. 354—Buck- 
waiter Stove Co. V. Edmonds, 128 
A. 835, 283 Pa. 236—Gassner v. 
Gassner, 124 A. 483, 280 Pa. 313 
Brown v. Nagle, 178 A. 505, 118 Pa- 
Super. 234—Carter v. Carter, 6 Pa. 
Dist. & Co. 235, 73 Pittsb.Leg.J. 413 
—^Dunning v. Dunning, 30 Del.Co. 
361. 

E-I.—Oldham v. Oldham, 192 A. 758, 
58 R.I. 268. 
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ute.^^ A gift or settlement will also be presumed 
where the wife purchases property in her own name 
with money belonging to her husband,^® especially 
where the money is given by the husband for invest¬ 
ment in her name.^^ In such instances the law does 
not impl}' a promise on the part of the wife to re¬ 
pay the mone\’ expended^"^ or to divide the property 
purchased nor is there a presumption that the 
husband intended by the transaction to repay a debt 
to the wife.^9 A gift from husband to wife may be 
presumed in order to give ^effect to a statute pro¬ 
viding that, whenever property is conveyed to a 
married woman by an instrument in writing, it shall 

Va.-^Bransom v. Bransom, 144 S.R 23. 

613, 151 Va. 603. 

30 C.J. p 702 note 34, p S37 note SO— 

65 C.J. p 405 note 23. 

Presumption of gift rather than re¬ 
sulting: trust see the C.J.S. title 
Trusts § 127, also 65 C.J. p 404 
note 19-p 410 note 72. 

3L4. Ga.—^Ward v. Ward, 199 S.E. 195, 

IS6 Ga. 887—Bryant v. Green, 169 
S.E. 123, 176 Ga. 874—Williamson 
v. Johnson, 156 S.E. 617, 171 Ga. 

713—Cain v. Varnadore, 156 S.E. 

216, 171 Ga. 497—Bell v. Bell, 115 
S.E. 645, 154 Ga, 850. 

SO C.J. p 702 note 34 [c]. 

15. Mo.—^Barrier v. Barrier, 58 Mo. 

222 . 

16. Ill.—Adjard v. Adlard, 65 Ill. 

212 . 

17. Mo.—Costello v. Brune, 272 S.W. 

1056, 217 Mo.App. 587. 

j^.J.—^Zanzonico v. Zanzonico, 2 A.2d 
597, 124 K^Eq. 477. 

30 C.J. p 703 note 35. 

The fact that mateiial and labor 
ordered hy husband went into perma¬ 
nent improvement of wife’s land did 
not tend to establish wife’s liability 
for such material and labor.—Pitt v. 

Speigrht 24 S.E 2d 350, 222 N.C. 585. 

Loans and advances between husband 
and wife generally see supra § 128. 

18. Ark.—^Wood v. Wood, 140 S.W. 

275, 100 Ark. 370. 

30 C.J. p 703 note 36. 

19. Ark.—Hall v. Cox, 149 S.W. 80, 

104 Ark. 303—Hamby v. Brooks, 

111 S.W. 277, 86 Ark. 448. 

Pa.—Strock's Estate, 56 Pa. Super. 

32. 

30 aj. p 703 note 38. 
fiO. Cal.—Shaw v. Bernal, 124 P. 

1012, 163 Cal. 262—Carle v. Heller, 

123 P. 815, 18 CaLApp. 577. 

Wife’s statutory separate estate see 
infra § 232 et seq. 

J21. Cal.—Pasadena Trust & Savings 
Bank v. Bryson, 189 P. 816, 46 Cal. 

App. 730. 

^^•y-S^'^nett V. Strain, 107 S.E. 

530, 151 Ga. 553—Gould V, Glass 47 
S.E. 505, 130 Ga, pO, 
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be presumed that the title is thereby vested in her 
as her separate property :20 and the fact that a 
donee is the wife of the donor does not prevent the 
application of a statute providing that exclusive 
possession shall give rise to a presumption of own- 

ership.2l 

Presumption as one of law or fact. Some au¬ 
thorities state that the presumption of a gift from 
a husband to his wife in the above instances is one 
of law,22 while others hold that it is merely a pre 
sumption of fact,23 but all agree that the presump-' 
tion is rebuttable by proof of a contrarj- intention -24 
it is not a conclusive presumption.25 


u.a.—jvicuann v. commissioner 
of Internal Revenue, C.C.A., 87 P. 
2d 275, 108 A.L.Pc 1504. 

Conn.—Wilson v. Warner, 93 A. 533, 
89 Conn. 243. 

Hawaii.—Jones v. Jones, 30 Hawaii 
565. 

Ill.—Spina V. Spina, 22 ]Sr.E.2d 687, 
372 Ill. 50—^Wies v. O’Horow, 169 
N.B. 168, 337 III. 267—Jobn v. John, 
153 N.E. 363, 322 Ill. 236—McKey 
V. Cochran, 104 N.E. 693, 262 Ill. 
376. 

N.C.—Planner v. Butler, 42 S.E. 547, 
131 N.C. 155. 

Okl.—Mohr v. Detamore, 102 P.2d 850, 
187 Okl. 278. 

30 C.J. p 703 note 40, p 837 note 81. 

84. U.S.—McCann v. Commissioner 
of Internal Revenue, C.C.A., 87 P.2d 
275, 108 A.L.R. 1504. 

Ala.—Swendick v. Swendick, 128 So. 

593. 221 Ala. 337. 

Ark.—^Black v. Black, 135 S.W.2d 837, 
199 Ark. 609—Collins v. Collins, 2 
S.W.2d 41, 176 Ark. 12—Shaul’v. 
Katzenstein, 290 S.W. 966, 172 Ark. 
932—Dillard v. Battle, 266 S.W 80 
166 Ark. 241. 

Colo.—^Hines v. Baker, 299 P. 5 89 
Colo, 1. 

—Strauss v. Strauss, 3 So. 2d 727 
148 Pla, 23. 

Ill.—Spina V. Spina, 22 N.E.2d 687, 
372 Ill. 50—Byerly v. Byerly, t N.E. 
2d 898, 363 Ill. 517—Wies v O’Hor¬ 
ow, 169 N.E. 168, 337 Ill. 267—Crys- 
ler V. Crysler, 161 N.E. 97. 330 Ill. 
74—McKey v. Cochran, 104 N.E. 
693, 262 Ill. 376. 

Ky.—U. S. Trust Co. v. Pidelity & Co¬ 
lumbia Trust Co., 281 S.W. 530, 213 
Ky. 575. 

Mass.—Powell v. Powell, 157 N.E 
639, 260 Mass. 505. 

Mich.—Innis v, Michigan Trust Co., 
213 N.W. So, 238 Mich. 282—Nurrie 
v. Pitzgerald, 192 N.W. 573 , 222 
Mich. 327—Smith v. Smith, 184 N. 
W. 501, 215 Mich. 556. 

Minn.—Sieger v. Sieger, 202 N.W. 742, 
162 Minn. 322, 42 A.L.R. 1. 

Mo-—Thierry v. Thierry, 249 S.W. 
946, 298 Mo. 25—^Woerheide v. Kel¬ 
ley, 243 S.W. 158—Barrier v. Bar¬ 


rier, os JM.O. 222- 


„ _ ^ -i-ui bright V. PhcB- 

nix Ins. Co. of Hartford, Add 30 
S.W.2d 870, reversed on other 
grounds 44 S.W.2d 115, 329 Mo. 207 
Costello V. Brune, 272 S.W. 1056 
217 Mo.App. 587—Seibolci v. Christ¬ 
ian, 7 Mo.App. 254, affirmed 75 Mo. 

Mont. Kranjcec v. Belinak, 132 P.2d 
150 Lewis V. Bowman, 121 P 9 d 
162, 113 Mont 68. 

N.J. Selser v. Jester, 23 A.2d 602 
131 N.J.Eq. 57—Wegmann v. Ba¬ 
con, 127 A. 98. 97 N.J.Eq. 193. 

N.Y.—Prick v. Cone. 290 N.T.S. 592, 
160 Misc. 450, affirmed 298 N.T.S*. 
173, 251 App.Div. 781. 

Bank of Vance v. Crowder, 139 
S.E. 601, 194 N.C. 312. 

Okl.—Moh V. Betamore, 102 P.2d 850, 
187 Okl. 278—Yates v. Yates 219 P 
705, 93 Okl. 94. 

Ba. Gassner v. Gassner, 124 A. 483, 
280 Pa. 313—Brown v. Nagle, 178 
A. 505, 118 Pa.Super. 234—Toy v. 
Toy, 19 Erie Co., 437, 8 Som.Leg.j’ 
379. 

H.I.—Oldham v. Oldham, 192 A. 758, 
58 R.I. 268. 

Va.—Bransom v. Bransom, 144 S.E. 
613, 151 Va. 603. 

W.Va.—Edwards v. Edwards, 185 S.E. 

904, 117 W.Va. 505. 

30 C.J. p 703 note 41, p 837 notes 81. 
87—65 C.J. p 407 note 32 [e] (3). 

In Georgia a statute declaring the 
text rule exists.—Ward v. Ward, 199 
S.E. 195, 186 Ga. 887—Bryant v. 

Green, 169 S.E. 123, 176 Ga. 874— 
Williamson v. Johnson, 156 S.E. 617, 
171 Ga. 713. 

Evidence in rebuttal see infra subdi¬ 
vision e of this section. 
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25. U.S.—Ladd & Tilton Bank v 
Boyle, C.C.A.Or., 299 P. 56. 

Ala.—Swendick v. Swendick, 128 So. 
593, 221 Ala. 337. 

Ark.—Trotter v. Minnis, 136 S.W.2<3 
463, 199 Ark. 924—Black v. Black, 
135 S.W.2d 837, 199 Ark. 609. 

Ill.—Spina V. Spina, 23 NE.2d 687. 
372 Ill. 50—Wies v. O’Horow, 169 
N.E. 168, 337 Ill. 267. 

Mass.—Thompson v. Thompson, 44 
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Convcxancc under power of sale. A husband’s 
deed to his wife under a power of sale does not 
raise a presumption of gift.26 
Gift causa mortis. Where a husband transfers 
property to his wife during his last illness it is pre¬ 
sumed to be a gift causa mortis.*^ 

Undue influence. Where a gift is made by hus¬ 
band to wife, no presumption of undue influence 
arises from the mere marital relation.^* It must 
appear that the wife dominated her husband or ex¬ 
erted influence over him before any presumption o? 
undue influence can be drawn.^s 

(2) Transactions in Joint Names or Involv¬ 
ing Joint Funds 

A presumption of a gift to the wife arises where the 
husband invests his funds in their joint names, or where 
their joint funds are invested in the name of the wife, 
or, in some instances, in their joint names. 

Where land is paid for jointly by husband and 
wife but title is conveyed to the wife alone, a gift 


of the husband’s share to the wife will be pre¬ 
sumed.^® If the purchase is made with the hus¬ 
band’s own funds and title is taken in the joint 
names of husband and wife, it will be presumed that 
the husband intended to make a gift to his wife of 
a joint interest in the property,with the right to 
the whole property on the death of the husband.^^ 
A presumption that the husband intended to give 
to the wife, if she survived him, his share of a 
mortgage or other security taken in the joint names 
of husband and wife, exists where the investment 
was made entirely with his funds and where a 
note and mortgage given for the purchase price of 
the husband’s land are made payable to husband and 
wife it will be presumed that the husband intended 
a gift to the wife of a half interest in the note and 
mortgage.S*^ However, a presumption of a gift to 
her does not arise from her joining with her hus¬ 
band in the execution of a contract for the sale of 
his land.^^ If both spouses contribute to the pur¬ 
chase of property in their joint names, and the hus- 


X.E.2d 651—Epstein v. Epstein, 191 
X.E. 4IS, 2S7 Mass. 248. 

30 C.J. P 703 note 42—65 C.J. p 407 
note 31 [b] (3). 

The presumption of a gift is not 
an ahsolnte one, where property is 
purchased by husband and conveyed 
to wife and is invoked not only to 
protect wife’s property, but also to 
place heavy burden on a husband who 
conveys property to his wife with in¬ 
tent to defeat claims of existing or 
contemplated creditors and then at¬ 
tempts to regain the property for 
himself after having accomplished 
such purpose.—Brown v. Nagle, 178 
A. 505, 118 Pa.Super. 234. 

26. Mo.—Petrie v. Reynolds, 219 S. 
W. 934. 

30 C.J. p 703 note 45. 

27. Cal.—Mellor v. Willows Bank, 
160 P. 567, 173 Cal. 454. 

Presumption of gift causa mortis 
generally see Gifts § 116 a. 

28. Cal.—Crofford v. Crofford, 157 P. 
560, 29 Cal.App. 662. 

Ill.—Kerner v. Peterson, 12 N.E 2d 
8S4, 368 Ill. 59—Moore v. Branden¬ 
burg, 179 IlLApp. 253. 

Presumption of invalidity of convey¬ 
ances between husband and wife 
generally see Deeds § 193 d. 

“The law does not presumptively 
look with disfavor upon the inSLoence 
of affection as between husband and 
wife,” where gifts are concerned.— 
Browne v. Johnson, 255 N.W. 862, 863, 
218 Iowa 498. 

29. Minn.—Berg v. Berg, 275 N.W. 
836. 201 Minn. 179. 

30. Ark.—Collins v. Collins, 2 S.W.2d 
41. 176 Ark. 12. 

N.J.—Cropsey v. Cropsey, 101 A. 175, 


88 N.J.Eq. 491, affirmed 103 A. 1051. 
88 N.J.Eq. 600. 

N.C.—Bank of Vance v. Crowder, 139 
S.E. 601, 194 N.C. 312. 

30 C.J. p 703 note 48. 

Presumption of resulting trust see 
the C.J.S. title Trusts § 128, also 65 
C.J. p 414 note 31-p 416 note 68. 

Title in wife because of husband’s 
habits 

Where realty is purchased with 
spouses’ joint funds and title is taken 
in wife’s name because of husband’s 
habits, presumption obtains that ti¬ 
tle is placed in wife’s name as a 
“gift” or “advancement”.—Holmstedt 

V. Holmstedt. Ill., 49 N.E.2d 25. 

31. Ala.—Stramler v. Holman, 159 
So. 90, 229 Ala. 636. 

Ill.—Spina V. Spina, 22 N.E.2d 687, 
372 Ill. 50—^Walker v. Walker, 17 
N.E.2d 567, 369 Ill. 627, certiorari 
denied 59 S.Ct. 774, 306 U.S. 657, 
83 L.Ed. 1054—Scott v. Cornell, 129 
N.E. 94, 295 Ill. 508. 

Ind.—Radabaugh v. Radabaugh, 35 
N.E.2d 114, 109 Ind.App. 350. 

Mo.—Schwind v. O’Halloran, 142 S. 
W.2d 55, 346 Mo. 486—Alexander v. 
Alexander, App., 44 S.W.2d 872. 
N.J.—Ringold v. Ringold, 116 A. 690, 
93 N.J.Eq. 357. 

N.T.—Kwandrans v. Dobosz, 10 N.T. 
S.2d 34. 

Okl.—Yates v. Yates, 219 P. 705, 93 
Okl. 94. 

W. Va.—Bdw^ards v. Edwards, 185 S. 
B. 904, 117 WVa. 505. 

Evidence in rebuttal generally see 
infra subdivision e of this section. 
Presumption of gift rather than re¬ 
sulting trust see the C.J.S. title 
Trusts § 127, also 65 C.J. p 404 note 
19-p 410 note 72. 
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Presumption of gift of tenancy by 
entirety 

Cal.—In re Allshouse’s Estate, 91 P. 
2d 887, 13 Cal.2d 691, construing 
Missouri law. 

Fla.—Strauss v. Strauss, 3 So.2d 727, 
148 Fla. 23. 

Where property purchased with 
partnership assets was taken in name 
of one partner and his wife, pre¬ 
sumption w’as that such partner, to 
extent of his interest, intended to 
make provision for wife.—Cape Coun¬ 
ty Sav. Bank v. Wilson, 34 S.W.2d 
981, 225 Mo.App. 14. 

32. Ill.—Christensen v. Christensen, 
158 N.E. 706, 327 Ill. 448. 
Presumption proceeds on theory 

that as transaction possesses all es¬ 
sentials of gift causa mortis, an in¬ 
tent is presumed on part of husband 
to give the whole property to wife in 
the event she survives him.—Kwan¬ 
drans V. Dobosz, 10 N.Y.S.2d 34. 

33. N.Y.—In re Larmon’s Will, 208 
N.Y.S. 491, 212 App.Div. 273. 

30 C.J. p 703 note 49. 

34. Ga.—Gould v. Glass. 47 S.E. 505, 
120 Ga. 50. 

35. Mich-—Hendricks v. Wolf, 273 N. 
W. 282, 279 Mich. 598. 

Presumption of barring* dower rights 
Where wife joined with husband 
in execution of contracts for sale 
of husband’s land, the use of words 
“in her own right” following wife’s 
name did not indicate an intention to 
make gift to wife of one-half interest 
in the land, since it would be pre¬ 
sumed in absence of showing to con¬ 
trary that wife joined in execution 
of contracts for purpose of barring 
her inchoate dower rights.—^Hen¬ 
dricks V. Wolf, supra. 
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band’s contribution exceeds the wife’s, the presump¬ 
tion is that he intended a gift to her to the extent 
of such excess but if they contribute equally to 
the investment there is no presumption of a gift of 
the husband’s share to the surviving wife.^*^ 

The joint lease of a safe-deposit box by husband 
and wife and the deposit of securities therein raises 
no presumption of a gift.^S 

Deposit in bank. Where a husband makes a de¬ 
posit in a savings bank in the names of himself and 
wife he is presumed to have intended to benefit the 
wife to the extent at least of conferring on her the 
right of survivorship^^ and to give her a present 
ownership of one half of the funds in the account.^® 
Some courts indulge the presumption of a gift 
where the deposit is payable to the husband “or” 
wife,^i but other courts decline to do so and con¬ 
fine the presumption to cases where the deposit is 
payable to the husband “and” wife.^2 Where a 
husband permits his own money, including the earn¬ 
ings of his wife not constituting her separate prop¬ 
erty, to be deposited in her name, and never asserts 
any right to the deposit, it will be presumed that he 
intended it as a gift to her,43 although such pre¬ 
ss. Ill.—Anderson v. Anderson, 171 
N.E. 504, 339 Ill. 400. 

W.Va.—Coffman v. Coffman, 150 S.E. 

744, 108 W.Va. 285. 

Bnle applied to purchase of mortgugre 
in joint names 

Ind.—Radabaugh v. Radabaugh, 35 N. 

E.2d 114, 109 Ind.App. 350. 

37. N.T.—In re Albrecht, 32 N.E. 

632, 136 N.T. 91, 32 Am.S.R. 700, 

18 L.R.A. 229. 

38. N.T.—Matter v. Squibb, 160 N.Y. 

S. 826, 95 Misc. 475. 

Joint lease of safe-deposit box as not 
gift see supra § 150. 

39. N.J.—Steinmetz v. Steinmetz, 21 
A.2d 743, 130 N.J.Eq. 176. 

N.T.—Kwandrans v. Dobosz, 10 N.Y. 

S.2d 34. 

Or.—Erickson v. Erickson, 115 P.2d 
172, 177, 167 Or. 1, citing Corpus 
Juris. 

S'O C.J. p 703 note 52—28 C.J. p 665 
note 53. 

Gift of bank deposit generally see 
supra § 152. 

40. N.J.—Goc V. Goc, 31 A.2d 335, 

133 N.J.Eq. 206. 

Where husband after wife had left 
him withdrew account deposited to 
husband and wife as joint tenants, 
wife was entitled to recover one-half 
thereof, in absence of evidence over¬ 
coming presumption of gift arising 
from establishment of joint account 
—Goc V. Goc, supra. 

41. Neb.—First Trust Co. of Lincoln 
V. Hammond, 299 N.W. 496, 140 


C.J.J 

I sumption may be rebutted and it has been he' 
that, where the wife regularly deposits her hn 
band’s earnings in a bank in her own name, tl 
presumption is that the surplus left after paj-iner 
of family expenses belongs to both rather than * 
the wife alone.45 ' 

b. Burden of Proof 

A wife claiming a gift from her husband has th 
burden of proving it; but ordinarily, if the rights c 
creditors or purchasers are not involved, she does no 
have the burden of proving absence of fraud or coercion 
If a presumption of a gift is shown, the burden of rebut 
ting it is on the husband or person claiming under him 

A wife claiming a gift from her husband has th 
burden of proving it.46 The burden is on her t( 
prove the essential elements of the gift, such a: 
an intention to give^"^ and the execution of that b 
tention by a deli very.4 8 As against a subsequen 
purchaser of the property from the husband, th( 
burden is on the wife to prove a bona fide gift.4£ 

Fraud or coercion. Ordinarily, where the rights 
of creditors of, or purchasers from, the husband are 
not involved, as where the contest is between the 
wife or persons claiming under her and the husband 
or his heirs or legal representatives, the burden does 

Mich.—Le Blanc v. Sayers, 168 N.W. 

445, 202 Mich. 565. 

Mo.—Platt V. Huegel, 32 S.W.2d 605 
326 Mo. 776. 

N.J.—Melosh V. Melosh, 12 A.2d 684, 
127 N.J.Eq. 261—Meyer v. Meyer, 2 
A.2d 467, 124 N.J.Eq. 481—Schuler 
V. Schuler, 168 A. 468, 114 N.J.Eq. 
220—Marker v. Marker, 143 A. 830, 
103 N.J.Eq. 538. 

N.T.—Conklin v. Conklin, 20 Hun 278. 
N.C.—Rosenmann v. Belk-Williams 
Co., 132 S.E. 282, 191 N.C. 493. 

Pa.—In re McClain’s Estate, 4 Fay.L. 
J. 204. 

Tenn.—State ex rel. v. Caldwell, 111 
S.W.2d 377, 21 Tenn.App. 396. 
Burden of proof as to: 

Community property see infra § 
489. 

Gift by wife to husband see infra 
I § 158. 

Marriage settlement see supra § 
118. 

47. D.C.—Casey v. Topliffe, 80 P.2d 
543, 65 App.D.C. 100. 

Me.—Lane v. Lane, 76 Me. 521. 

N.J.—Melosh V. Melosh, 12 A.2d 684, 
127 N.J.Eq. 261. 

48. D.C.—Casey v. Topliffe, 80 P.2d 
543, 65 App.D.C. 100. 

Me.—Lane v. Lane, 76 Me. 521. 
N.J.—Melosh V. Melosh, 12 A.2d 684. 
127 N.J.Eq. 261—^Andreas v. An¬ 
dreas, 94 A. 417, 84 N.J.Eq. 368, af¬ 
firmed 95 A. 549, 85 N.J.Eq. 211. 

49. Ga.—Smith v. Sheppard, 58 S.R 
303, 2 Ga.App. 144. 


Neb. 330, opinion supplemented 
First Trust Co. of Lincoln (Neb.) v. 
Hammond, 300 N.W. 808, 140 Neb. 
330. Opinion supplemented First 
Trust Co, V. Hammond, 4 N.W.2d 
874, 141 Neb. 756—In re Johnson’s 
Estate, 218 N.W. 739, 116 Neb. 686. 
N.Y.—Moore v. Fingar, 115 N.T.S. 
1035, 131 App.Div. 399. 

42. N.J.—Morristown Trust Co. v. 
Capstick, 106 A. 391, 90 N.J.Eq. 
22, affirmed 108 A. 926, 91 N.J.Eq. 
152. 

N.C.—Jones v. Fullbright, 148 S.E. 
229, 197 N.C. 274. 

43. Pa.—In re Klenke, 60 A. 166, 210 
Pa. 572, 

Vt.—Monahan v. Monahan, 59 A. 169, 
77 Vt. 133, 70 L.R.A. 935. 
Presumptions as to ownership of 
bank deposits see infra § 273. 

44. Vt.—Monahan v. Monahan, su¬ 
pra. 

45. N.J.—Meyer v. Meyer, 2 A. 2d 
467, 124 N.J.Eq. 481. 

46. U.S.—Clark v. Gibbs, C.C.A.Fla., 
69 F.2d 364. 

D.C.—Casey v. Topliffe, SO F.2d 543, 
65 App.D.C. 100. 

Iowa.—Sinift v. Sinift, 293 N.W. 841, 
229 Iowa 56. 

Me.—Appeal of Garland, 136 A. 459, 
126 Me. 84, certiorari denied Peti¬ 
tion of Garland, 47 S.Ct. 769, 274 
U.S. 759, 71 L.Ed. 1338—^Lane v. 
Lane, 76 Me. 521. 
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not re't on the wfe or persons claiming under her 
to prove the absence of fraud^" or coercion,but 
is on the husband or party claiming such fraud or 
coercion to prove it.52 If, however, it appears that 
a confidential relationship existed or that the wnfe 
had acquired a dominant influence over the hus¬ 
band, the burden rests on her to show that a gift 
from' her husband to herself was without undue in¬ 
fluence.®® 

Burden of rebuttal. Where the presumption of a 
gift is shown to exist, the burden of rebutting such 
presumption is on the husband or person claiming 
under him,®'* such as that the husband’s use of his 
funds was intended, not as a gift, but as a payment 
on the wife’s obligations.®® 

c. Admissibility 

Rules governing the admissibility of evidence in civil 
actions generally apply as to the admissibility cf evi¬ 
dence to prove or disprove a gift by a husba.id to his 
wife. 

The rules governing the admissibility of evidence 
in civil actions generally apply as to the ^admissi¬ 
bility of evidence to prcvc^S or disprove^? a gift 
from a husband to Ins wife. Statements of the 
husband made at the time of depositing money in 
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the n,ame of the wife are admissible as part of the 
res gestae to show his intention,®^ and it is compe¬ 
tent for him to show that he did not really intend 
to open the account in her name and to make a 
gift thereof to her.59 Both the subsequent acts and 
declarations of the husband are admissible as evi¬ 
dence of a gift,®® and, on the other hand, any com¬ 
petent evidence which tends to counteract such dec¬ 
larations should also be admitted but declarations 
of the husband, not made in the presence of the 
wife, are not competent to disprove a gift to her 
by conveyance, unless with full knowledge thereof 
she acquiesces in them.®2 In determining whether 
there has been an acceptance of an alleged gift by 
a husband to his wife, acts of the wife apparently 
recognizing ownership in the husband are compe¬ 
tent®^ 

d. Weight and Sufficiency 

Clear and convincing evidence is required to establish 
a gift from husband to wife, and rules relating to the 
weight and sufficiency of the evidence in civil actions 
generally apply in determining whether the evidence is 
sufficient or insufficient to establish such a gift. 

Clear and convincing evidence is required in or- 
der to establish a gift from husband to wife.®^ The 
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5 ^. ri —Errnreman v. Dillon, 129 N. 

E. 5G4, 290 Ill. 140. 

—Clark v. Gurley, 106 S.W. 394, 
4S TexCiv.App. 274. 

TTire’s b::rCen of proof as against 
husband’s creditors see Fraudulent 
Conveyances § 383 b. 

51. Pa—King v. Lemmer, 173 A. 
176, 315 Pa. 254. 

52. Mich.—Dunne v. Dunne, 190 N. 
W. 627, 221 Mich. 203. 

Pa.—King v. Lemmer, 173 A, 176, 315 
Pa. 254. 

53. Iowa.—In re Brooks* Estate, 294 
N.W. 735, 229 Iowa 485. 

X.J.—Monoghan v. Collins, Ch., 71 A. 
617. 

54. U.S.—In re Jarrell, D.C.Cal, 34 

F. 2d 970. 

Ala.—McNaron v. McNaron, 99 So. 
116, 210 Ala. 687. 

Colo.—Botkin v. Pyle, 14 P.2d 187, 91 
Colo. 221. 

lU.—Spina v. Spina, 22 N.E.2d 687, 
372 Ill. 50—Byerly v. Byerly, 2 N. 
E.2d 898, 363 Ill. 517—Wies v. 

O’Horow, 169 N.E. 168, 337 Ill. 267 
—Lowenberg v. Booth, 162 N.E. 
191, 330 Ill 548—Huston v. Smith. 
94 N.E. 63. 248 Ill. 396. 

Mo.—Costello V. Brune, 272 S.W. 1056, 
217 Mo.App. 587. 

Mont.—Lewis v. Lewis, 94 P.2d 211, 
109 Mont. 42. 

Pa.—Carter v. Carter, 6 Pa.Dist. & 
Co. 235, 73 Pittsb.Leg.J. 413—Dun¬ 
ning V. Dunning, 30 Del.Co. 361. 

30 C.J. p 837 note 82. 


Burden of establishing resulting 
trust in favor of husband see the 
C.J.S. title Trusts § 132, also 65 
C.J, p 437 notes 6-10. 

55. Ill.—Lowenberg v. Booth, 162 N. 
E. 191, 330 Ill. 54*8. 

Pa.—In re Loesch’s Estate, 185 A. 
191, 322 Pa. 105. 

56. Tenn.—State ex rel. v. Caldwell, 
111 S.W.2d 377, 21 Tenn.App. 396. 

Evidence held admissible 

Where the husband claims to have 
purchased land with his separate es¬ 
tate, it is error to exclude his testi¬ 
mony that the reason for having the 
deed made to his -wife was to avoid ad¬ 
ministration in case of his death, as 
the testimony is material on the is- | 
sue of his intention to give the land 
to his wife.—Dean v. Dean, Tex.Civ. 
App., 214 S.W. 505. 

Husband’s uncorroborated testi¬ 
mony is incompetent to establish the 
delivery of property as a gift to his 
wife.—State ex rel. v. Caldwell, 111 
S.W.2d 377, 21 Tenn.App. 396. 
Testimony concerning gift from one 
spouse to other as not privileged 
see C.J.S. title Witnesses § 269, 
also 70 C.J. p 384 note 45. 

57. Mass.—Thompson v. Thompson, 
44 N.E.2d 651. 

58. N.Y.—McMahon v. Cronin, 128 N. 
Y.S. 423, 143 App.Div. 842. 

59. Mass.—Thompson v. Thompson, 
44 N.E.2d 651. 


SO. Pa.—Leitch v. Diamond Nat. 
Bank, 83 A. 416, 234 Pa. 557. 

61. Tex.—McGrede v. Rembert Nat. 
Bank, Civ.App., 147 S.W.2d 580, 583, 
error dismissed, judgment correct, 
citing Corpus Juris. 

Evidence in rebuttal of presumption 
of gift see infra subdivision e of 
this section. 

62. Ill.—Del fosse v. Delfosse, 122 N. 

E. 484, 287 Ill. 251. 

63. Ga.—Gould V. Glass, 47 S.E. 505, 
120 Ga. 50. 

64. U.S.—In re Jarrell, D.C.Cal., 34 

F. 2d 970, 

Ill.—Bradshaw v. Bradshaw, 3 N.E. 

2d 167, 286 Ill.App. 622. 

Mo.—Platt V. Huegel, 32 S.W.2d 605, 
326 Mo. 776. 

30 C.J. p 704 note 74. 

Evidence inconsistent with any oth¬ 
er intention than that of gift.—Me- 
losh V. Melosh, 12 A.2d 684, 127 N.J. 
Eq. 261. 

Absolute certitude not required 
N.Y.—In re Van Volkenburgh’s 
Adm’x, 172 N.E. 269, 254 N.Y. 139, 
affirming 233 N.Y.S. 457, 226 App. 
Div. 10, affirming In re Van Valken- 
burgh’s Estate, 221 N.Y.S. 309, 128 
Misc. 819. 

Weight and sufficiency as to: 

Community property see infra § 
489. 

Gift by wife to or for husband see 
infra § 158. 

Marriage settlement see supra § 
1 118. 
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rules relating to the weight and sufficiency of the ev¬ 
idence in civil actions generally, particularly the 
rules relating to the weight and sufficiency of evi¬ 
dence to prove gifts in general, discussed in Gifts 
§ ^7, generally control, as far as applicable, in 
determining, in a particular case, whether the evi- 
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65. Ky. Scherzinger v. Scherzing-er, 
132 S,W.2d 537, 280 Ky, 44. 

Neb.—First Trust Co. of Lincoln v. 
Hammond, 299 N.W. 496, 140 Neb. 
330, opinion supplemented First 
Trust Co. of Lincoln (Neb.) v. 
Hammond. 300 N.W. 808. 140 Neb. 
330. Opinion supplemented First 
Trust Co. V. Hammond, 4 NW2d 
874. 141 Neb. 756. 

—In re Brady's Estate. 234 N.T. 
S. 366, 133 Misc. 795, reversed on 
other grounds 239 N.Y.S. 5, 228 App. 
Div. 56, affirmed 173 N.E. 879. 254 
N.T. 590. 

N.J.—Metropolitan Life Ins. Co. v. 
Haggerty. 158 A. 524. 109 N.J.Eq. 
663. 

N.Y.—BaJcer v. Baker, 34 N.Y.S.2d 
665, 264 App.Div. 811—In re Van 
Valkenburgh's Estate. 221 N.Y.S. 
309, 128 Misc. 819, affirmed In re 
Van Volkenburgh's Adm’x, 233 N.Y. 
S. 457, 226 App.Div. 10, affirmed 
172 N.E. 269, 254 N.T. 139. 

Pa.—In re Donnelly’s Estate, 116 A 
165, 272 Pa. 208. 

Vt.—Trask v. Walker's Estate, 134 A. 

853, 100 Vt. 51. 

30 C.J. p 704 note 74 [c]. 

The rules of evidence as to gifts 
are not relaxed because of the hus¬ 
band and wife relationship,—In re 
Brady’s Estate, supra. 

Gift of realty sufficiently shown 
U.S.—In re Jarrell, D.C.Cal. 34 F 2d 
970. 

Ill.—Spina V. Spina, 22 N.E.2d 687 
372 Ill, 50. 

Iowa.—Mann v. Nies, 238 N.W. 601 
213 Iowa 121. 

Mo.—Gillespie v. Gillespie, 289 S W 
579, 

N.J.—Gibbs V. Gibbs, 122A.S09 95 
N.J.Eq. 272. 

Va. ^IVilliams v. Powers, 190 S E 
149, 168 Va. 111. 

Evidence insufficient to show undue 
influence 

Ill*—Kerner v. Peterson, 12 N E 2d 
884, 368 Ill. 59. 

66. Ark.—Johnson v. Union Bank & 
Trust Co., 298 S.W. 999, 175 Ark. 1. 
Ill.—Byerly v. Byerly, 2 N.E.2d 898 
363 Ill. 517. 

Md.—Pope V. Safe Deposit & Trust 
Co., 161 A. 404, 163 Md. 239. 

Pa.—Mahjoubian v. Mahjoubian 184 
A. 455, 321 Pa. 354. 

Tenn.—State ex rel. v. Caldwell, ill 
S.W’d 377, 21 Tenn.App. 39*6. 

30 C.J. p 704 note 74 [d]. 

Gift of automobile 
Ill*— ^Kostlan v. Pavelka, 261 Ill. App. 


Neb—In re Nielsen's Estate, 280 N. 

W. 246, 135 Neb. 110. 

N.J.—McDade v. Reilly, 132 A. 247, 
102 N.J.Law 268, reversing 129 A. 
408. 3 N.J.Misc. 49. 

S.D.—Song V. Song, 268 N.W. 905, 64 
S.D. 555. 

A witness’ belief that two years be¬ 
fore the transfer her husband want¬ 
ed her to have the property is insuffi¬ 
cient to establish a gift to her._ 

Platt v. Huegel, 32 S.W. 2 d 605, 326 
Mo. 776. 

67. Ark.—Stifft v. W. B. Worthen 
Co.. 3 S.W.2d 316, 176 Ark. 585. 
Mont.—Sylvain v. Page, 276 P. 16, 
84 Mont. 424, 63 A.L.R. 528. 

Ohio.—Bolles v. Toledo Trust Co., 4 
N.E.2d 517, 132 Ohio St. 21 . 
Evidence held sufficient 
Ill.—In re Moore’s Estate, 237 Ill. 
App. 190. 

Iowa.—In re Belgard’s Estate, 212 N. 

W. 116, 202 Iowa 1356. 

Ky.—Fitzpatrick's Adm’r v. Citizens' 
Bank & Trust Co., 21 S.W. 2 d 254 
231 Ky. 202. 

Mont.—Sylvain v. Page, 276 P. 16, 84 
Mont. 424, 63 A.L.R. 528. 

Slight evidence of delivery sufficient 
Where a husband uses clear and 
unambiguous language showing a 
definite intent to make a gift and a 
belief on his part that he has done 
so, the act of delivery, if slight and 

ambiguous, will be aided thereby._ 

Leitch V. Diamond Nat. Bank 83 A 
416, 234 Pa. 557. 


dence is sufficients® or insufficient®® to establish tfi 
fact of a gift from a husband to his wife such 
whether the evidence is sufficient to prove the i*' 
ment of delivery,®7 or intention to make a Jtll 
or to prove a gift of money,®® notes,^® q,. ‘ ’ 

curities.7i The testimony of a widow alone,?® and 

N.J.—Melosh V. Melosh. 12 4 w 

127 N.J.Ea. 261_Wh-elan V pS; 

Mechanics Nat. Bank of 
192 A. 369. 15 N.J.Mfsc 50^ 
Evidence held insufficient 
^^^•■“-A-scher v. Lamoreaux, 13 
80, 293 Ill.App. 632. . 

Trust Co. V. Fidelity a. 
Columbia Trust Co., 281 SW^Ssf 
213 Ky. 575. 

35 N.E.2d 659 

309 Mass. 486. 

Y.S. 66 , 158 Misc. 446—In re Flrino 
213 N.Y.S. 162, 126 Misc 1 

70. Ill—Rankin v. Race, 47 NE-m 
383. 318 I11.APP. 230. ^ 

Md.—Whitelock v. Whitelock 143 a 
712. 156 Md. 115. 

Provident Trust Co. of 
Philadelphia. 160 A. 123, 306 Pa. 
478. 

Evidence held insufficient 

Ma—Cartall v. St. Louis Union Trust 
Co., 153 S.W. 2 d 370. 348 Mo 372 
Tenn.—Scholze v. Scholze. 2 Tenn. 
App. 80. 

W.Va.—Fulks V. Fulks, 133 S.E 621 
101 W.Va. 739. ' ' 


68 , Ill.—Spina v. Spina, 22 N.E 2d 
687, 372 Ill. 50. 

Iowa.—Sinift v. Sinift, 293 NW 841 
229 Iowa 841. 

Mass.—Berry v. Kyes, 22 N.B.2d 622 
304 Mass. 56. 

Neb.—Hild v. Hild, 284 N.W. 730 135 
Neb. 896. 

Evidence held insufficient 
Ill* In re Jackson’s Estate, 21 N.E. 

2d 792, 300 Ill.App. 566. 

Neb.—First Trust Co. of Lincoln v 
Hammond, 299 N.W. 496, 140 Neb. 
330, opinion supplemented First 
Trust Co. of Lincoln (Neb.) v 
Hammond,' 300 N.W. 808, 140 Neb.’ 
330. Opinion supplemented First 
Trust Co. V. Hammond, 4 N.W 2 d 
874, 141 Neb. 756—Hild v. Hild 284 
N.W. 730, 135 Neb. 896. 

63. Cal.—Bowman v. Sears, 218 P. 

489, 63 Cal.App. 235. 

Ill. In re Franklin’s Estate, 26 N.E. 
2d 664, 304 Ill.App. 583—Bradshaw 
V. Bradshaw, 3 N.E.2d 167, 286 Ill 
App. 622. 


71. Ill.—In re Moore’s Estate 237 
Ill. App. 190. 

Mass.—Thaxter v. Traiser, 25 N.E. 2 d 
722, 305 Mass. 341. 

Mich.—Cook V. Fraser, 299 N.W 113 
298 Mich. 374. 

^•T* In re Van Volkenburgh’s 
Adm’x, 172 N.E. 269, 254 N.Y 139 
affirming 233 N.Y.S. 457, 226 App! 
Div. 10, affirming In re Van Valken- 
burgh's Estate, 221 N.Y.S. 309, 128 
Misc. 819—In re Black's Estate, 289 
N.Y.S. 462, 248 App.Div. 1 . 

Pa.—In re McClain's Estate, 4 Fay.L 
J. 204. 

Va.—Thomas v. First Nat. Bank, 186 
S.E. 77. 166 Va. 497. 

Evidence held iu'sufficient 

—Stifft V. W. B. Worthen Co., 
3 S.W.2d 316. 176 Ark. 585. 

D.C.—Casey v. Topliffe, SO F. 2 d 543, 
65 App.D.C. 100 . 

Iowa.—Sinift v. Sinift, 293 N.W. 841, 
2'29 Iowa 56. 

Mo.—Platt V. Huegel, 32 S.W.2d 605, 
326 Mo. 776. 

N.T.—In re La Fontaine’s Estate, 12 
N.T.S.2d 565, 257 App.Div. 868 , af¬ 
firmed 24 N.E.2d 504, 281 N.Y. 872. 
Ohio.—Bolles v. Toledo Trust Co., 4 
N.E.2d 917, 132 Ohio St. 21 . 

Va.—Swan v. Swan’s Ex’r, 117 S.B. 
858, 136 Va. 496. 

72. N.J.—Melosh v. Melosh, 12 A 2 d 
684, 127 N.J.Eq. 261. 
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-he uncorroborated testimony of both husband and 
v!ife'" have been held insufficient to establish a gift 
fr-jin a husband to his wife. 

Gift of bank deposit. The rules relating to weight 
and sufficiency of the evidence apply as to the suf- 
nciency of the evidence to prove a gift to the wife 
of a bank deposit.Conclusive evidence of such 
a gift is not established by the mere fact that the 
husband deposits money in the name of the wife,'^^ 
or by entries in a husband’s bank book indicating 
a joint account.*^® 

Placing zeife's brand on cattle. While the act of 
the husband in placing the wife’s brand on certain 
cattle is not alone sufficient evidence of a gift of 
the cattle from him to her,'^'^ nevertheless it is evi¬ 
dence of such act and may be considered in connec¬ 
tion with other circumstances.'^^ 

Receipt or possession by zunfe. In general the 
mere receipt or possession by the wife of the prop¬ 
erty in question is not sufficient to establish a gift 


by the husband,particularly where the husband 
is incapable at the time, as by reason of insanity, of 
making a gift;S0 but such possession in connection 
with evidence of other circumstances may be suf¬ 
ficient to show a gift.^^ Possession by the wife of 
household furniture to no greater extent than the 
ordinary use of the family is not sufficient to estab¬ 
lish a gift of the furniture to her;^^ and even a 
bill of sale of furniture purchased for the home, 
made out to the wife, is not sufficient to establish 
a gift in the absence of evidence that it was done 
w’ith the husband’s knowledge. 

e. Evidence in Rebuttal of Presumption 

Evidence in rebuttal of an existing presumption of a 
gift from husband to wife must be clear, satisfactory, 
and convincing. For the purpose of such rebuttal parol 
evidence of the facts and circumstances may be used. 

An existing presumption of a gift may be over¬ 
come only by evidence which is clear, satisfactory, 
and convincing and which leaves no well founded 
doubt as to the intention of the parties.®^ The pre- 


X.T.—In re Fisher’s Estate, 209 N. 
y.S. 300, 124 Misc. S36. 

73. Tenn.—State ex rel. v. Caldwell. 
Ill S.W.2d 377, 21 Tenn.App. 396. 

74. Ala.—Stramler v. Holman, 159 
So. 90, 229 Ala. 636. 

Ga.—First Nat. Bank v. Sanders, 127 
S.E. 658, 33 Ga,App. 615. 

Me.—Holmes v. Vigue, 173 A. 816, 
133 Me. 50. 

Mich.—Golly V. Armstrong’s Estate, 
iS3 N.W. 778, 215 Mich. 190. 

N.M.—Menger v. Otero County State 
Bank. 98 P.2d 834, 44 N.M. 82. 
Evidence held insufficient 
Ark.—Waid v. Waid, 66 S.W.2d 1052, 
ISS Ark. 590. 

Fla.—Jones v. Ferguson, 7 So.2d 464, 
150 Fla. 313. 

Iowa—Sinift v. Sinift, 293 N.W. 841, 
229 Iowa 56. 

NH.—New Hampshire Sav. Bank v. 

McMullen, 185 A. 158, 88 N.H. 123. 
N.T.—Brumer v. Brumer, 228 N.Y.S. 
63, 223 App.Div. 186—Frick v. Cone, 
290 N.Y.S. 5^2, 160 Misc. 450, af¬ 
firmed 298 N.Y S. 173, 251 App.Div. 
7Si—In re Wilkins’ Will, 226 N.Y. 
S. 415, 131 Misc, 188. 

Ohio.—Bender v. Cleveland Trust Co., 
ITT N.E. 481, 39 Ohio App. 177, af¬ 
firmed 176 N.E. 452, 123 Ohio St. 
5SS. 

R.L— Cole V. Cole, 21 A.2d 248, 67 R.I. 
168, reargument denied 22 A.2d 337, 
67 R.L 168. 

The intent to create survivorship 
rights in joint bank deposit is more 
easily found where deposit is made 
by husband or wife.—Menger v. Otero 
County State Bank, 98 P.2d 834, 44 
N.M. 82. 

75. Ala—Stramler v. Holman, 159 
So. 90. 229 Ala 636. 


Fla.—Jones v. Ferguson, 7 So.2d 464, 
150 Fla. 313. 

Ga.—First Nat. Bank v. Sanders, 127 
S.E. 658, 33 Ga.App. 615. 

Mass.—Thompson v. Thompson, 44 N. 
E.2d 651. 

30 C.J. p 705 note 77. 

76. Me.—Appeal of Garland, 136 A. 
459, 126 Me. 84, certiorari denied 
Petition of Garland, 47 S.Ct. 769, 
274 U.S. 759, 71 L.Ed. 1338. 

77. Tex.—Amend v. Jahns, Civ.App., 
184 S.W, 729. 

78. Tex.—Amend v. Jahns, supra. 

78. N.C.—Rosenmann v. Belk-Wil- 
liams Co.. 132 S.E. 282, 191 N.C. 
493. 

30 C.J. p 705 note 80. 

Possession insufficient as ratification j 
of void gift I 

Where a husband had made gifts 
to his wife, in violation of statute, 
an intention to ratify the previous 
gifts or make present gifts thereof 
could not be inferred as matter of 
law from the mere fact that the wife 
retained the property after the pas¬ 
sage of another statute which per¬ 
mits gifts of personal property be¬ 
tween husband and wife as though 
they were sole,—McLaughlin v. 
Jones, 137 N.E. 348, 243 Mass. 207. 

sa Ill.—Schreiber v. Lovewell, 40 N. 
E.2d 803, 314 I11.APP. 201. 

81. Iowa.—^Huffman v. Beamer, 179 
N.W. 543, 191 Iowa 893. 

Me.—Lane v. Lane, 76 Me. 521. 

The testator’s admission that his 
wife was owner of property and cir¬ 
cumstance of her possession of prop¬ 
erty constituting subject of gift tend¬ 
ed to establish her ownership there- 
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of.—Kerner v. Peterson, 12 N.E. 2d 
884, 368 Ill. 59. 

82. N.Y.—Tyrrell v. York, 10 N.Y.S. 
611, 57 Hun 292. 

83. Conn.—Jennings v. Davis, 31 
Conn. 134. 

84. U.S.—Ladd & Tilton Bank v. 
Boyle, C.C.A.Or., 229 F. 56. 

Ga.—Romano v. Finley, 157 S.E. 669, 
172 Ga. 366—Williamson v. John¬ 
son, 156 S.E. 617, 171 Ga. 713— 
Browning v. Barber, 113 S.E. 797, 
154 Ga. 221. 

Ill.—^Walker v. Walker, 17 N.E. 2d 
567, 369 Ill. 627, certiorari denied 
59 S.Ct. 774, 306 U.S. 657, 83 L.Ed. 
1054—Wies v. O’Horow, 169 N.E. 
168, 337 Ill. 267. 

Iowa.—Sinift v. Sinift, 293 N.W. 841, 

I 229 Iowa 56—Turner v. Lambert, 
199 N.W. 415, 198 Iowa 507. 

Mo.—Gillespie v. Gillespie, 289 S.W. 
579—Alexander v. Alexander, App., 
44 S.W.2d 872. 

Mont.—Lewis v. Bowman, 121 P.2d 
162, 113 Mont. 68. 

N.J.—Goc V. Goc, 31 A.2d 335, 133 
N.J.Eq. 206—Selser v. Jester, 23 A. 
2d 602, 131 N.J.Eq. 57—Hollander 
V. Gautier, 168 A. 860, 114 N.J.Eq. 
485—Reeves v. Weber, 162 A, 566, 
111 N.J.Eq. 454—Mendelsohn v. 
Mendelsohn. 151 A. 487, 106 N.JEq. 
537—Rosecrans v. Rosecrans, 132 
A. 100, 99 N.J.Eq. 176, affirmed 156 
A. 429, 109 N.J.Eq. 137—^Wegmann 
V. Bacon, 127 A. 98, 97 N.J.Eq. 193. 
Okl.—Yates v. Yates, 219 P. 705, 93 
Okl. 94. 

Or.—^Holohan v. McCarthy, 281 P. 178, 
130 Or. 577. 

Pa.—Werle v. Werle, 1 A.2d 244, 332 
Pa. 49—Gassner v. Gassner, 124 A. 
483, 280 Pa. 313—Brown v. Nagle, 
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samption is not to be frittered away by any mere 
refinements,and clear and convincing evidence is 
required to overcome the presumption of a gift by 
show’ing that the transaction was a resulting trust 
in favor of the husband,^® although it has been said 
that the evidence required for rebuttal is less where 
a trust is set up in defense to an action to annul a 
deed alleged to have been given pursuant to the 
trust.87 

The presumption of a gift may be rebutted by pa¬ 
rol evidence,^^ such as by evidence of inconsistent 
acts or agreements'^ or of other surrounding and 
accompanying circumstances,^® so closely related in 
point of time as to be a part of the same transac¬ 
tion.® ^ If the purchase is made with the husband’s 
own funds and title is taken in the joint names of 
husband and wife, the presumption of a gift of a 
joint interest may be rebutted by proof that the 
payments made by the husband were made with the 


G.J.S. 

intention or agreement that they should not be 
gifts.®2 Where lands are paid for by the husband, 
but the title is taken in the name of the wife, the 
ordinary presumption of a gift or settlement cannot 
be rebutted by the husband’s subsequent declara¬ 
tions.®® 

§ 154. - Questions of Law and Fact 

The question of what constitutes a gift from husband 
to wife is one of law and whether such a gift has been 
made generally is on« of fact. 

The question of what constitutes a gift from hus¬ 
band to wife is one of law for the court to decide.®* 
On the other hand, if the evidence is sufficient to 
justify its submission to the jury,®^ it is the prov¬ 
ince of the jury to determine the credibility of the 
witnesses, the weight of the evidence, and the ques¬ 
tion whether the facts in the particular case show 
a gift.®® Whether or not the presumption of a gift 


178 A. 505, 118 Pa.Super. 234— 
Carter v. Carter, 6 Pa.Dist. & Co. 
235, 73 Pittsb.Leg.J. 413. 

30 C.J. p 705 note 84. 

Presumption of gift see supra sub¬ 
division a of this section. 

SvidexLce lield sufficient to rebut pre¬ 
sumption 

Ark.—Trotter v, Minnis, 136 S.W.2d 
463, 199 Ark. 924—Black v. Black, 
135 S.W.2d 837, 199 Ark. 609— 
Smith V. Newman, 293 S.W. 719, 173 
Ark. 1182. 

Mich.—^Nurrie v. Fitzgerald, 192 N.W. 

573, 222 Mich. 337. 

Mo.—Clark v. Clark, 18 S.W.2d 77, 
322 Mo. 1219. 

N.J.—Zanzonico v. Zanzonico, 2 A.2d 
597, 124 N.J.Eq. 477. 

Pa.—In re Raub’s Estate, 134 A. 451, 
386 Pa. 575—Brown v. Nagle, 178 
A, 505, 118 Pa.Super. 234. 

30 C.J. p 705 note 84 [a]. 

Evidence held insufficient to rebut 
presumption 

Colo.—Botkin v. Pyle, 14 P.2d 187, 
91 Colo. 221. 

Ga.—^Browning v. Barber, 113 S.E. 
797, 154 Ga. 221. 

Iowa.—Turner v. Lambert, 199 N.W. 
415, 198 Iowa 507. 

Me.—Holmes v. Vigue, 173 A. 816, 
133 Me. 50. 

N.J.—Reeves v. Weber, 162 A. 566, 
111 N.J.Eq. 454—Mendelsohn v. 
Mendelsohn, 151 A. 487, 106 N.J. 
Eq. 537. 

N.Y.—In re Larmon’s Will, 208 N.Y.S. 

491, 212 App.Div. 273. 

Pa.—In re Mark’s Estate, 37 Pa.Dist. 
& Co. 240. 

30 C.J. p 705 note 84 [b?. 

86. Ill.—Spina v. Spina, 22 N.E.2d 
687, 372 Ill. 50—Karstin v. Karstin, 
180 N.E. 423, 347 Ill. 510—Dodge 
V. Thomas, 107 N.E. 261, 266 Ill. 
76, Ann.Cas.l915C 1097. 


86. Ill.—Walker v. Walker, 17 N.E. 
2d 567, 369 Ill. 627, certiorari de¬ 
nied 59 S.Ct. 774, 306 U.S. 657, 83 L. 
Ed. 1054. 

Md.—Porter v. Power, 177 A. 460, 168 
Md. 287. 

Mo.—Seibold v. Christman, 7 Mo.App. 

254, affirmed 75 Mo. 308. 

N.J.—Gorrell v. Gorrell, 127 A. 346, 
97 N.J.Eq. 367, 2 N.J.Misc. 871— 
Wegmann v. Bacon, 127 A. 98, 97 
N.J.Eq. 193. 

Pa.—Carter v. Carter, 6 Pa.Dist. & 
Co. 235, 73 Pittsb.L.J. 413. 

Fact that the husband would be 
stripped of all his property by in¬ 
dulging the presumption that a trans¬ 
action was a gift to the wife rather 
than a resulting trust tends strongly 
to rebut the presumption.—Dodge v. 
Thomas, 107 N.E. 261, 266 Ill. 76, 
Ann.Cas.l915C 1097. 

87. N.J.—Cropsey v. Cropsey, 101 A. 
175, 88 N.J.Eq. 491. 

88. Ark.—Trotter v, Minnis, 136 S. 
W.2d 463. 199 Ark. 924—Dillard v. 
Battle, 266 S.W. 80, 166 Ark. 241. 

Ga—Romano v. Finley, 157 S.E. 669, 
172 Ga. 366—Williamson v. John¬ 
son, 156 S.E. 617, 171 Ga. 713— 
Browning v. Barber, 113 S.E. 797, 
154 Ga 221. 

Mo.—Alexander v. Alexander, App., 44 
S.W.2d 872. 

Okl.—Mohr v. Detamore, 102 P.2d 850, 
187 Okl. 278. 

30 C.J. p 706 note 86. 

89. W.Va— Wsiggy v. Waggy, 87 S. 
E. 178, 77 W.Va 144. 

30 C.J. p 706 note 86 [a]. 

90. Ark.—Trotter v. Minnis, 136 S. 
W.2d 463, 199 Ark. 924—Dillard v. 
Battle, 266 S.W. 80, 166 Ark. 241 
—Johnson v. Johnson, 171 S.W. 
475, 115 Ark. 416—Carpenter v. 
Gibson, 148 S.W. 508, 104 Ark. 32. 
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Ga.—^Williamson v. Johnson, 156 S.E. 
617, 171 Ga. 713—Browning v. Bar¬ 
ber, 113 S.E. 797, 154 Ga 221. 

Okl.—Mohr v. Detamore, 102 P.2d 
850, 187 Okl. 278. 

R.L—Oldham v. Oldham^ 192 A 758, 
58 R.I. 268. 

91. N.J.—^Bankers’ Trust Co. v. 
Bank of Rockville Center Trust Co., 
168 A. 733, 114 N.J.Eq. 391, revers¬ 
ing 159 A. 505, 110 N.J.Eq. 203, 89 
A.L.R. 697. 

92. U.S.—In re Jarrel, D.C.Cal., 34 P. 
2d 970. 

Ill.—Spina V. Spina, 22 N.E.2d 687, 
372 Ill. 50. 

N.J.—Ringold v. Ringold, 116 A. 690, 
93 N.J.Eq. 357. 

93. N.J.—Lister v. Lister, 35 N.J. 
Eq. 49. affirmed 37 N.J.Eq. 331. 

30 C.J. p 840 note 58. 

94. N.C.—Davis v. Seaboard Air 
Line R. Co., 46 S.E. 515, 134 N.C. 
300. 

95. D.C.—Fischer Art Co. v. Hutch¬ 
ins, 41 App.D.C. 156. 

N.Y.—Armitage v. Mace, 96 N.Y. 538. 

96. D.C.—Fischer Art Co. v. Hutch¬ 
ins, 41 App.D.C. 156. 

Ga—Bowen v. Holland. 185 S.E. 720, 
182 Ga. 430—^Williams v. McElroy, 
133 S.E. 297, 35 GaApp. 420. 

Kan.—Mann v. Mann, 15 P.2d 478, 136 
Kan. 331. 

Mo.—Dickson v. Dickson, 101 S.W.2d 
774. 231 Mo.App. 515—In re Van 
Possen, App., 13 S.W.2d 1076. 

N.C.—Davis v. Seaboard Air Line R 
Co., 46 S.E. 515, 134 N.C. 300. 

30 C.J. p 1034 BOt^ 30. 

Whether gift was induced by fraud 
as question, of fact 

Mass.—Ciarlo v. Ciarlo, 139 N.E. 344, 
244 Mass. 453. 
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has been overcome is a question for the jury rather 
than for the court.97 

§ 155. Gift hy Wife to or for Husband 
Particular matters relating to gifts by a wife to 
her husband are discussed in detail in the sections 
immediately following. 

E-xamine Pocket Parts for later cases. 

§ 156. -Validity and Effect 

A wife may make a gift from her separate estate to 
her husband. 


AKD WIFE § 156 

Where a wife holds property at her disposal as 
a separate estate, she may make a gift thereof to 
her husband.®^ While a gift from the wife to the 
husband will be closely and carefully scrutinized in 
a court of equity,®® and will be defeated where 
fraud, coercion, misrepresentation or undue influ¬ 
ence was exercised by the husband,^ nevertheless 
where the gift was voluntarily made and was free 
from coercion and undue influence it will be upheld 
as valid.2 Such a gift is as binding as a transac¬ 
tion between other persons;® and where there is 
a valid and completed gift from the wife to the hus- 


97 . Conn.—Fox v. Shanley, 109 A. 
249. 94 Conn. 350. 

jlo.—In re Van Vossen, App., 13 S.W. 
2d 1076. 

Presumption of gift as one of law or 
fact see supra subdivision a of this 
section. 

98. U.S.—Collins v. Streitz, C.C.A. 
Ariz., 95 F.2d 430, certiorari denied 
59 S.Ct. 67, 305 U.S. 608, 83 L.Ed. 

3ST—Young v. Gnichtel, D.C.N.J., 
28 F.2d 7S9. 

ni—Spalding V. Spalding, 198 N.E. 
136, 361 Ill. 387, 101 A.L.R. 433, 
dissenting opinion 198 N.E. 631, 
361 Ill. 387, 101 A.L.R. 442—In re 
Moore’s Estate, 237 Ill.App. 190. 

Ky.—Jent’s Ex’rs v. Dodson, 294 S.W. 
1052, 220 Ky. 181—Barbee v. Har¬ 
vey, 283 S.W. 442, 443, 214 Ky. 461, 
citing Corpus Juris. 

Md.—Hillwood V. Hillwood, 150 A. 

286, 159 Md. 167. 

30 C.J. p 706 note 98. 

Gift by wife to third person see in¬ 
fra § 200. 

Husband’s rights in wife's personal 
property see supra § 23. 

Wife’s separate estate see infra § 
226-277. 

Acquiescence in use of income 
A wife’s acquiescence in her hus¬ 
band’s use of the income from her 
separate property, considered as a 
gift, had a sufficient consideration in 
love and affection alone, especially 
where the husband was managing the 
wife’s large estate without any com¬ 
pensation for his services.—^Williams 
V. Williams, 236 S.W. 926, 146 Tenn. 
1 . 

Approval of court 

(1) Statute forbidding sale by a 
wife of her separate property to her 
husband unless allowed by an order 
of court does not apply to a gift— 
Citizens & Southern Nat. Bank v. 
Kontz, 194 S.E. 536, 185 Ga. 131— 
Hendrix v. Bank of Portal, 149 S.E. 
879, 169 Ga. 264—Roland v. Roland, 
62 S.E. 1042, 131 Ga. 579—30 C.J. p 
707 note 12. 

(2) Where the wife’s conveyance 
of land to the husband states that it 
had been purchased and paid for by 
him and title taken in her name with 


her consent to subserve certain pur¬ 
poses which have since been accom¬ 
plished, and as a matter of right the 
husband should have title in himself, 
and reciting a consideration of the 
premises and of natural love and af¬ 
fection, it is prima facie a deed of 
gift and not a contract of sale; but 
where it recites a further considera¬ 
tion of money, it is prima facie a 
contract of sale.—^Rich v. Rich, 94 S. 
E. 566, 147 Ga. 488. 

(3) Judicial order as essential to 
wife’s conveyance see infra § 374. 
Forgiveness of debt 

Wife could forgive debt due her 
from husband.—^Hoks v. Wollenberg, 
243 N.W. 219, 209 Wis. 276, rehearing 
denied 245 N.W. 12S, 209 Wis. 276. 
Improvement of home 

The wife has a right to contribute 
her money to the improvement of the 
home of the husband and herself.— 
Davis V. Davis, 124 S.W. 525, 93 Ark. 
93. 

Parol gift 

(1) A wife may by parol make a 
gift of her personalty to her hus¬ 
band.—Holohan v. McCarthy, 281 P. 
178, 130 Or. 577. 

(2) Irrespective of statute, the 
terms of a settlement on the wife 
may preclude a parol gift to the hus¬ 
band.—Methodist Episcopal Church v. 
Jaques, 3 Johns.Ch., N.T., 77. 

(3) Under some statutes a parol 
gift of real property is ineffectual to 
pass title, and a parol gift of real 
property will not be enforced unless 
the husband goes into possession and 
makes valuable and permanent im¬ 
provements in reliance on the parol 
gift which must be established by 
clear and satisfactory evidence.— 
Holohan v. McCarthy, supra. 

(4) In Missouri, since the Married 

Woman’s Act of 1889, a married wo¬ 
man make a parol gift of her 

personalty to her husband.—Roethe- 
meier v. Veith, 69 S.W.2d 930, 334 
Mo. 1030—Murphy v. Wolfe, 45 S.W. 
2d 1079, 329 Mo. 545—In re McMena- 
my’s Guardianship, 270 S.W. 662, 307 
Mo. 98—Riney v. Riney, Mo.App., 117 
S.W.2d 698—Joerden v. Stumpe, 106 
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S.W.2d 543, 232 Mo.App. 959—Parker 
V. Staley, Mo.App., 21 S.W.2d 200. 

(5) Under the act of 1875, D.1875 
p 61, providing that the husband can 
reduce the wife’s personal property 
to his possession only with the ex¬ 
press written assent of the wife, con¬ 
ferring on him full authority to sell, 
encumber, or otherwise dispose of 
the property for his own use and ben¬ 
efit, a husband could not acquire ti¬ 
tle to the wife’s personal property by 
a parol gift from her.—McGuire v. 
Allen, 18 S.W. 282, 108 Mo. 403—Craig 
v. Miners' Bank, 176 S.W. 433, 189 
Mo.App. 389. 

30 C.J. p 707 note 14. 

99. Ala.—Ray v. Ray, 189 So. 895, 
238 Ala. 269—Crowder v. Crowder, 
115 So. 256, 217 Ala. 230—Hill v. 
Hill, 115 So. 258, 217 Ala. 235. 
Ill.—Spalding v. Spalding, 198 N.E. 
136, 361 Ill. 387, 101 A.L.R. 433, 
dissenting opinion 198 N.E. 631, 361 
Ill. 387, 101 A.L.R. 442. 

Md.—Tillinghast v. Lamp, 176 A. 629, 
168 Md. 34—Hillwood v. Hillwood, 
150 A. 288, 159 Md. 167. 

N.J.—Johnson v. Johnson, 168 A. 149, 
114 N.J.Eq. 31. 

30 C.J. p 706 note 99. 

1. Md.—Tillinghast v. Lamp, 176 A. 
629, 168 Md. 34—Hillwood v. Hill¬ 
wood, 150 A. 286, 159 Md. 167. 

30 C.J. p 706 note 1. 

2. Ill.—Spalding v. Spalding, 198 N. 
E. 136, 361 Ill. 387, 101 A.L.R. 433, 
dissenting opinion 198 N.E. 631, 361 
Ill. 387, 101 A.L.R. 442. 

Ky.—Barbee v. Harvey, 283 S.W. 442, 
214 Ky. 461. 

Md.—Lissy v. Lissy, 23 A.2d 39, 180 
Md. 689-^Tillinghast v. Lamp, 176 
A 629, 168 Md. 34—Lewis v. Lewis, 
118 A. 65, 140 Md. 524. 

N.J.—Stewart v. Stewart, 20 A.2d 1, 
129 N.J.Eq. 481. 

30 C.J. p 707 note 2. 

3. Ark.—Spradling v. Spradling, 142 
S.W. 848, 101 Ark. 451. 

Ky.—Barbee v. Harvey, 283 S.W. 442, 
443, 214 Ky. 461, citing Corpus Jur¬ 
is. 

Md.—Hillwood v. Hillwood, 150 A 
286, 159 Md. 167. 
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band, it is immaterial for what purposes the hus¬ 
band subsequently uses the money or property which 
was the subject of the gift.^ The husband cannot 
be compelled to return the money or property giv¬ 
en nor can the wife reclaim or recover it.® 

Payment of debts. A married woman has a right 
to apply her property, by her own hand or through 
her husband, directly to the payment of his debts.® 

§ 157. — What Constitutes 

To constitute a gift by a wife to her husband, there 
must be a delivery, an intention to give, and an ac¬ 
ceptance by the donee. 

A gift from a wife to her husband may be made 
by any method which clearly manifests such an in¬ 
tent on her part and which effectuates a complet¬ 
ed gift.7 As in the case of gifts generally, a deliv¬ 
ery,® and a present® intention to give,i» and an ac¬ 


ceptance by the doneell are essential elements of 
a gift from a wife to her husband. However 
manual delivery of personal property is not essen^ 
tial to complete a gift thereof from the wife to the' 
husband w^here the gift is evidenced by a written 
instrument executed and delivered by the wifei: 
Also express words of gift are not' necessaryji: 
a gift may appear from the very nature of"the 
transactioni^ or from the attending circumstanc- 
es.i® The mere turning over of funds to the husi 
band for management does not constitute a gift to 
him,i6 but the turning over of her money by the 
wnfe to the husband and directing him to expend it 
in the improvement of his property constituting the 
home of the family constitutes a gift of the monev 
to him.i7 

Where a wife invests her own money in real es¬ 
tate and takes tide thereto with her husband as ten- 


4. Ga.—Morrison v. Dickey, 50 S.R 
175. 122 Ga. 353, 69 L.R.A. 87. 

Claims of creditors 
Earnings of wife voluntarily trans¬ 
ferred to husband, with no limitation 
as to his use of them, were held to 
be his property, and subject to claims 
of his creditors.—Robbins v. Dorsey, 
132 A. 633, 150 Md. 265. 

5. Ill.—Spalding v. Spalding, 198 N. 
E. 136. 361 Ill. 387, 101 A.L.R. 433, 
dissenting opinion 198 N.B. 631, 
361 Ill 387, 101 A.L.R. 442. 

30 C.J. p 707 note 7. 

Subsequent unfaithfulness 
A gift from wife to husband will 
not be revoked because the husband 
subsequently proved to be unfaith¬ 
ful in his marital obligations—^Wil¬ 
liams V. Williams, 236 S.W. 926 146 
Tenn. 1. 

S. Ala.—Sample v. Guyer, 42 So 106 
143 Ala. 613. 

30 C.J. p 707 note 4. 

Wife’s contract of guaranty or sure¬ 
tyship see infra § 188. 

Borrowed money 

Married woman may pay her hus¬ 
band’s debts or give him money to 
use in his business or for other pur¬ 
poses, even though she may borrow 
It.—Frankford Trust Co. v. Wszolek, 
183 A 52. 320 Pa. 437-—Farmers Nat. 
Bank of Ephrata v. Kyper, 48 Lane. 
L.Rev., Pa., 211. 

Gift to seenre debt 

If there is no element of surety¬ 
ship in the transaction, and the wife 
deliberately conveyed the land to her 
husband to enable him to secure 
thereby his own debt, she is barred 
by her deed if the conveyance was 
not a sale hut in fact a gift.—Lov¬ 
ett v. H. C. Arnall Merchandise Co., 
185 S.E. 31o, 182 Ga. 356—Glover v. 
Summerour. 141 S.E. 211, 165 Ga. 513. \ 


7. Mo.—Murphy v. Wolfe, 45 S.W 2d 
1079, 329 Mo. 545. 

Reduction to possession of wife’s per¬ 
sonalty by husband see supra § 24. 

8. Ill.—Kramer v. Habel, 240 Ill.App. 
40. 

Mo.—Roethemeier v. Veith, 69 S.W. 

2d 930, 334 Mo. 1030. 

30 C.J. p 707 note 18. 

Check: 

Where the wife consented that the 
check in payment of her property 
should be made payable and deliv¬ 
ered to her husband, an inter vivos 
gift was made and executed.—Barbee 
V. Harvey, 283 S.W. 442, 214 Ky. 461. 

Delivery to- wife»s attorney held 
insufficient where attorney was not 
agent of husband.—In re Rainbow's 
Estate, 298 N.T.S. 79, 163 Misc. 732. 
affirmed 298 N.T.S. 89, 251 App.Div. 
809. 

The delivery necessary is such a 
delivery as will divest the wife of 
all dominion over the subject matter 
of the gift, and hy which she loses 
all right of custody and control over 
it.—In re Austin’s Estate, 243 Ill. 
App. 3 86. 

9. Mo.—Roethemeier v. Veith, 69 S. 
W.2d 930, 334 Mo. 1030. 

10. Ga.—Hendrix v. Bank of Portal, 
149 S.E. 879, 169 Ga. 264. 

Ill.—Kramer v. Habel, 240 Ill.App. 
40. 

N.r.—^Hoppe V. President & Directors 
of Manhattan Co., 278 N.T.S. 26, 
154 Misc. 745. 

30 C.J. p 707 note 19. 

Possession 

Husband cannot obtain title to 
wife's personalty by merely obtaining 
possession thereof.—Roethemeier v 
Veith, 69 S.W.2d 930, 334 Mo. 1030. 

11. Mo.—^Roethemeier v. Veith, su¬ 
pra. 


12. Colo.—Humphrey v. Ogden 
P. 118. 53 Colo. 309 


13. N.J.—Black v. Black, 30 X.JEq, 
215, reversed on other grounds S'* 
N.J.Eq. 798. 

S.C.—McLure v. Lancaster, 24 S.C 
273, 58 Am.R. 259. 

Expenditures by wife on her hus¬ 
band’s property, with knowledge that 
title stands in his name, are regard¬ 
ed as gifts.—Nixon v. Nixon, 135 4 . 
516, 100 N.J.Eq. 437. 


14. Cal.—Title Ins. & Trust Co v 
Ingersoll, 111 P. 360. 158 Cal. 474.' 
N.J.—Black V. Black, 30 N.J.Eq. 215, 
reversed on other grounds 31 NJ 
Eq. 798. 


15. Ga.—Hendrix v. Bank of Portal, 
149 S.E. 879, 169 Ga. 264. 

30 C.J. p 707 note 23. 

Joinder as mortgagee 
Where a wife consented to have the 
husband joined with her as mortga- 
gree of realty which she had received 
from him as a gift, it amounted to a. 
return pro tanto of the gift, and 
made husband and wife owners in 
common of the mortgage.—Board of 
Missions and Church Extension of 
Protestant Episcopal Church in Dio¬ 
cese of Newark v. Hebble, 122 A 692, 
95 N.J.Eq. 117. 


16. Tenn.—Tellico Bank & Trust Co. 
V. Loomis, 246 S.W. 21, 147 Tenn. 
158. 


17. N.J.—Knickerbocker Trust Co. v. 
Carhart, 64 A. 756, 71 N.J.Eq. 495— 
Black V. Black, 30 N.J.Eq. 215, re¬ 
versed on other grounds 31 N.J.Eq. 
798. 

Gift ou conditiou 

Such a turning over is a gift on 
condition, or rather in expectation, 
that she will be entitled to occupy 
the home as his wife during their 
joint lives.—^Knickerbocker Trust Co. 
V. Carhart, 64 A 756, 71 N.J.Eq, 495. 
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ants by the entirety, she has been held to make a 
completed gift of such interest to her husband.^^ 
Where the wife, being the sole grantee in a deed, 
reconveys to the grantor and requests that a new 
conveyance be made to the husband and herself, a 
new deed so made is in effect a deed of gift to the 
husband.i^ Where a deed from the wife to husband 
recites a valuable consideration, such deed on its 
face is a contract of sale rather than a gift .20 The 
rrcre fact that an instrument purporting on its face 
to be a warranty deed, consummating a sale for a 
stated consideration by a wife to her husband of 
land constituting her separate estate, was without 
consideration does not convert it into a deed of 
gift.2l 

Bank deposit. A wife’s deposit of her funds in 
a bank in her husband’s name followed by a deliv¬ 
ery of the evidence thereof to her husband has been 
held to constitute a completed gift .22 The fact, how¬ 
ever, that the wife permitted her husband to keep 
her money in his account will not of itself make 
the money her husband’s money.23 Some courts 
hold that a bank deposit made by the wife in the 
joint names of the husband and herself, subject to 
the order of either or the survivor, amounts to a 
gift to husband and wife as joint owners.^^ Other 
courts hold that an entry in the wife’s bank book 
showing that the deposit is subject to the order of 


either husband or wife or the survivor, without a 
surrender of the bank book to the husband for the 
purpose of enabling him to withdraw money for his 
own use, does not amount to a gift of the money de¬ 
posited by the wife to the husband.-^ Where the 
account remains in the wife’s name, the fact that 
she gives the husband authority to draw against it 
for the purpose of convenience and as her agent, 
does not constitute husband and wife owners in 
common of the fund.26 

§ 158. - Evidence 

a. Presumptions 

b. Burden of proof 

c. Admissibility 

d. Weight and sufficiency 

a. Presumptions 

As a general rule the mere fact of the husband’s 
possession of the wife’s separate property does not give 
rise to a presumption of a gift of such property to him. 

The question is frequently presented as to whether 
a gift from the \vife to the husband will be pre¬ 
sumed w^here the husband receives the wife’s prop¬ 
erty without an agreement to repay or return it or 
to hold it in trust. A presumption of a gift does not 
arise from the mere fact that the husband receives, 
or acquires possession of, the separate property of 
the wife, either with or without her consent but 


18. N.Y.—Pisarek v. Pisarek, 37 N.T. 
S.2d 228, 264 App.Div. 986. 

19. Ark.—Johnson v. Austin, 111 S. 
W. 455, 86 Ark. 446. 

20. Ga.—Glover v. Summerour, 141 
S.E. 211, 165 Ga. 513. 

21. Ga.—Frank v. McEachin, 98 S.E. 
497, 148 Ga. 858. 

22. Mo.—Murphy v. Wolfe, 45 S.W. 
2d 1079, 329 Mo. 545. 

Deposits in banks as gifts generally 
see Gifts §§ 48-52. 

23. Mo.—Roethemeier v. Veith, 69 S. 

W. 2d 930. 334 Mo. 1030, 

X.J.—Steinmetz v. Stemmetz, 21 A.2d 
743. 130 N.J.Eq. 176. 

24. Mo.—Murphy v. Wolfe, 45 S.W. 
2d 1079, 329 Mo. 545. 

—Kehl v. Omaha Nat. Bank, 254 

X. W. 397, 126 Neb. 695. 

£i Feunsylvania 

(1) The text rule has been follow¬ 
ed.—Blick V. Cockins, 97 A. 125, 252 
Pa. 56. 

(2) It has also been held, however, 
that the mere creation by the wife 
of a joint bank account is not suffi¬ 
cient to pass a present interest in her 
funds to her husband.—In re Scan¬ 
lon's Estate, 169 A. 106, 313 Pa. 424. 

(3) This rule has been followed in 
a contest between the husband and 


wife.—Dockey v. Dockey, 8 Pa.Dist 
& Co. 727, 7 Northumb.L..J. 288. 

(4) A notation on the deposit card 
“both signatures required to draw" 
in another's handwriting did not cre¬ 
ate gift inter vivos to husband.—In 
re Scanlon’s Estate, supra. 

(5) The opening of an account in 
the name of herself in trust for her 
husband was no “gift inter vivos” to 
husband.—In re Scanlon's Estate, su¬ 
pra. 

25. Md.—Colmary v. Fanning, 92 A. 
1045, 124 Md, 548. 

26. N.T.—Matter of Holmes, 79 N.T. 
S. 592, 79 App.Div. 264, affirmed 68 
N.E. 1118, 176 N.T. 603. 

27. U.S.—McGrew’s Estate v. Com¬ 
missioner of Internal Revenue, C.C. 
A., 135 F.2d 158. 

Ky.—Jent’s Ex'rs v. Dodson, 294 S.W. 
1052, 1053, 220 Ky. 181, quoting 
Corpus Juris. 

N.T.—In re Kelly’s Estate, 33 N.E. 
2d 62, 285 N.T. 139, modifying 20 
N.T.S.2d 689, 259 App.Div. 1024. 
N.C.—^Etheredge v. Cochran, 146 S.E. 
711, 196 N.C. 681. 

Okl.—Johnson v. Harry, 78 P.2d 301, 
182 Okl. 440. 

Or.—Cary v. Cary, SO P.2d 886, 891, 
159 Or. 578, 121 A.L.R. 1371, citing 
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Corpus Juris—Carpenter v. Carpen¬ 
ter, 56 P.2d 305, 153 Or. 584, 105 

AL. R. 386, modified on other 
grounds and rehearing denied 57 
P.2d 1098, 153 Or. 584, 105 A.L.R. 
386, rehearing denied and supple¬ 
mented in other respects 58 P.2d 
507, 153 Or. 584, 105 A.L.R. 386. 

Pa.—^Werle v. Werle, 1 A.2d 244, 332 
Pa. 49—Miller v. Tice, 12 Pa.Dist. 
& Co. 639, 20 North.Co. 40—In re 
Hottenstein’s Estate, 6 Pa.Dist. & 
Co. 464, 11 Lehigh Co.L.J. 106. 

Wis.—In re Brundage's Estate, 201 N. 

W. 820, 185 Wis. 558. 

30 C.J. p 708 note 33, p 836 note 65. 
Presumption as to creation of debtor 
and creditor relation see supra § 
128. 

Presumptions as to ownership see 
infra § 273. 

railure to demaud return of money 
does not necessarily evidence an in¬ 
tent to give the money to the hus¬ 
band.—Lewis V. Ornstein, C.C.A.N.T., 
12 F.2d 652. 

Promissory notes 

No presumption of a gift from the 
wife to the husband arises from 
the fact that, on a sale of her sep¬ 
arate property, the purchase-money 
notes were made payable to both 
husband and wife.—Tison v. Gass, 
102 S.W. 751, 46 Tex.Civ.App. 163. 
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the circumstances of the particular case may raise 
a presumption of a gift of the money by the wife 
to the husband,and it is held generally in some 
cases that a gift is presumed where the husband ac¬ 
quires possession of the wife's property by her vol¬ 
untary act or with her knowledge and consent and 
subsequently uses it as his own.29 Ordinarily no 
presumption of a gift arises from the mere silence 
of the wife at the time her husband receives the 
money.30 It is provided by statute in some states 
that a gift from the wife to the husband will not be 
presumed.31 

On the other hand, a presumption either in favor 
of or against a gift from the wife to the husband is, 
like all other presumptions, subject to rebuttal.32 
It is controlling only in the absence of satisfactory 
evidence of a contrary purpose.33 

28. Tenn.—City Nat. Bank v. Harle, 

7 Tenn.App. 286, 292, quoting Cor¬ 
pus Juris. 

30 C.J. p 838 note 96. 

Improvement of property 

Money advanced by wife for im¬ 
provement of husband’s property is 
presumed to be gift.—^American Fi¬ 
nance Co. V. Leedy, 163 S.E. 626, 112 
W.Va. 17. 

29. Md.—Lissy v. Lissy, 23 A.2d 39, 

180 Md. 689. 

Mont.—^Kranjcec v. Belinak, 132 P.2d 
150. 

Va.—Davis v. Southern Distributing 
Co., 139 S.E. 495, 148 Va. 779. 

W.Va.—First Nat. Bank v. McClung, 

1 S.E 2d 249, 121 W.Va. 36. 

30 C.J. p 708 note 34. 

Advance of money 

(1) “The law presumes that an 
advance of money by a wife to her 
husband is a gift, a gratuity; no 
contractual relationship is presumed, 
and no obligation arises therefrom.” 

—Bast V. Bast, 217 P. 345, 347, 68 
Mont. 69. 

(2) This rule has been followed in 
subsequent cases.—Bingham v. Na¬ 
tional Bank of Montana, 72 P.2d 90, 

105 Mont. 159, 113 A.L.R. 315—Nel¬ 
son V. Wilson, 264 P. 679, 81 Mont. 

560—Roman v. Albert, 264 P, 115, 81 
Mont. 393. 

In Illinois 

(1) If a husband uses his wife’s 
property for the support of the fam¬ 
ily with her knowledge and consent, 
a gift of such property by the wife 
may be inferred in the absence of 
proof of a contrary agreement.— 

Duval V. Duval, 38 N.E. 944, 153 Ill. 

49—Reed v. Reed, 25 N.E. 1095. 135 
Ill. 482. 

(2) Close relationship between hus¬ 
band and wife creates a presumption 
that a delivery of property from one 
to another, without explanatory 
words, was intended as a gift.—Ran- 


41 C.J.s. 

Corpus and income. Frequently, a distinction is 
made between the receipt and use by the husband o’ 
the corpus or principal of the wife’s estate and the 
receipt and use of the income thereof,3^ it be' ^ 
held that a gift will not be presumed from the rf 
ceipt, possession, and use by the husband of the 
corpus or principal of the wife’s separate estate =5 
but that where the husband receives and retains 
uses in his own business, or otherwise appropriates 
to his own use, or the use of the family, the rents 
profits or income of the wife’s separate estate, and 
the wife assents thereto or does not dissent or ex¬ 
act from the husband an express promise to ac¬ 
count, the transaction will be treated as, or presumed' 
to be, a gift by the wife to the husband of such 
rents, profits, or income.^® 

Equitable and statutory separate estate. In a 

32. U.S.—McGrew's Estate v. Com¬ 
missioner of Internal Revenue C C 
A., 135 F.2d 158. 

Ga.—Ward v. Ward, 199 S.E. 195 1S6 
Ga. 887. 

in.—Spina V. Spina, 22 N E’d S«;: 

372 Ill. 50. ■ ■ ' 

Mont. Kranjcec v. Belinak, 132 PM 
150. 

30 C.J. p 709 note 45—65 C.J. p 4io 
note 76. 

33. N.J,—Elmer v, Trenton Trust & 
Safe Deposit Co., 74 A. 668. 76 NJ 
Eq. 452. 

34. N.C.—Etheredge v. Cochran, 146 
S.E. 711, 196 N.C. 681. 

30 C.J. p 709 note 52. 

35. U.S.—McGrew's Estate v. Com¬ 
missioner of Internal Revenue C C. 
A., 135 P.2d 158. 

Or.—Cary v. Cary, 80 P.2d 886, 892, 
159 Or. 578, 121 A.L.R. 1371, citing 
Corpus Juris. 

R. I.—Colangelo v. Colangelo, 125 A 
285, 46 R.I. 138. 

30 C.J. p 709 note 53. 

36. Pa.—In re Morris’s Estate, 9 Pa 
Dist. & Co. 761. 

S. C.—Simmons v. Stevens, 110 S.E. 
798, 118 S.C. 342. 

Tenn.—City Nat. Bank v. Harle, 7 
Tenn.App. 286, 292, quoting Corpus 
Juris. 

30 C.J. p 709 note 54, p 838 notes 97, 
99. 

Excess 

In wife's suit against husband to 
establish a trust and for an ac¬ 
counting of separate property of wife 
in possession of husband, husband 
was not deprived of presumption of 
gift of income from wife's property 
received and spent by him where 
there was excess of family expenses 
over both husband’s salary and in¬ 
come and husband was not required 
to account for income.—Cary v. Cary, 

80 P.2d 886, 159 Or. 578, 121 AL.R. 
1371. 


!kin V. Race, 47 N.E.2d 383, 318 Ill. 
App. 230. 

(3) Where a wife permits her hus¬ 
band to receive the income from her 
separate estate and use it for the 
family support, a gift may be in¬ 
ferred. but in view of confidential 
relationship between husband and 
wife, the wife is not required, in or¬ 
der to preserve her rights or to re¬ 
pel any presumption of gift to her 
husband, to demand of her husband 
a strict financial accounting of his 
dealings with her separate or their 
common property.—^Wolkau v. Wol- 
kau, 132 N.E. 507, 299 Ill. 176—Peo¬ 
ple V. Lefens, 109 N.E. 965, 269 Ill. 
472. 

(4) When a wife intends and at¬ 
tempts to give, and believes that she 
has given, to her husband certain 
notes signed by him, payable to her, 
and released him from liability on 
them, and such notes are on his death 
found among his effects, such fact, 
undenied and unexplained, raises the 
presumption of their delivery to him 
in his lifetime.—Morey v. Wiley, 100 
I11.APP. 75. 

In New Jersey 

(1) It has been held that a convey¬ 
ance by a wife to a husband is a 
presumed gift.—Hallanan v. Hamil¬ 
ton, 142 A. 27, 104 N.J.Law 632. 

(2) On the other hand it has also 
been held that there is a presump¬ 
tion of law against a gift from a 
wife to her husband of her separate 
estate.—MacDade v. Reilly, 129 A. 
408, 3 N.J.Misc. 49, reversed on oth¬ 
er grounds. Sup., 132 A. 247. 

30. Tenn.—City Nat. Bank v. Harle, 

7 Tenn.App. 286, 292, quoting Cor¬ 
pus Juris. 

30 C.J. p 838 note 98. 

31. Ga.—Lovett v. H. C. Arnall Mer¬ 
chandise Co., 185 S.E. 315, 182 Ga 
356. 

30 C.J. p 708 note 35. | 
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number of cases the courts, in announcing the gen¬ 
eral rule against the presumption of a gift arising 
from the receipt or possession by the husband of 
wife's property, have based the rule on, or giv¬ 
en considerable weight to, the statutes enabling a 
married woman to acquire and hold property as a 
separate estate but in other cases the courts have 
held that there is no distinction between an equita¬ 
ble and a statutory separate estate, so far as the 
anplication of the rules relating to the presump¬ 
tions for or against a gift and the rebuttal thereof, 
arising from the receipt or possession of such es¬ 
tate, or the income thereof, is concerned.^^ 

Title taken in husband's name. In some juris¬ 
dictions, in the absence of facts and circumstances 
rebutting the presumption,^^ money of a wife in¬ 
vested in land in the husband’s name is presumptive¬ 
ly a gift.^® In other jurisdictions it is held that 
where title is taken in the name of the husband, the 
purchase money being paid by the wife, no presump¬ 
tion of an intention to make a gift arises>^ When 
property is taken in the joint names of husband and 
wife and the consideration is furnished by the wife, 
it has been held that there is a presumption of a 
gift from her to him.‘^2 The question as to the 
right to property paid for by the wife’s funds, or 


with the joint funds of the husband and wife, where 
title is taken in the husband’s name, usually’ arises 
in cases involving the creation of a resulting trust, 
and for a discussion of such cases see the C.J.S. ti¬ 
tle Trusts §§ 127, 128, also 65 C.J. p 410 note 75-p 
416 note 68. 

Validity of gift. A gift from the wife to the 
husband is not prima facie void.^3 While the facts 
and circumstances may be such as to give rise to 
a presumption or inference of undue influence^^ or 
fraud,^5 undue influence is not to be presumed from 
the mere relation of the parties,^® unless expressly 
so provided by statute,'*'^ nor does a presumption of 
fraud arise from a gift by a wife to her husband of 
real property in contemplation of- death or in tes¬ 
timonial of love and affection.^S 

Wife's former control. A distinction is some¬ 
times drawn between cases where the wife, having 
once had possession and control of property con¬ 
stituting her separate estate, places it in the hands 
of her husband or permits him to take charge of it 
and use it as his own, and cases wrhere the husband 
collected the money or property and appropriated 
it to his own use before the wife acquired actual 
dominion thereof, as in the case of money or prop¬ 
erty coming to her from decedent’s estate, it being 


Parties living* apart 
Presumption that wife made gift to 
husband of Income from her separate 
property used by him with her ac¬ 
quiescence over period of years may 
arise, although parties live separate¬ 
ly and income need not necessarily be 
spent for common expense or joint 
benefit of both.—T. G. W. Realties v. 
Long Island Bird Store, 272 N.T.S. 
602, 151 Misc. 918. 

37. U.S.—Stickney v. Stickney, D.C., 
9 S.Ct. 677, 131 U.S. 277, 33 L.Ed. 
136. 

38. W.Va.—Morris v. Westerman, 92 
S.E. 567, 79 W.Va. 502, 3 A.L..R. 
1237. 

In Pennsylvania 

(1) The text rule is now followed. 
—Hauer’s Estate, 21 A. 445, 140 Pa. 
420, 23 Am.S.R. 245. 

(2) Prior to this decision, appar¬ 
ently the distinction was recognized. 
—Wormley’s Estate, 20 A. 621, 137 
Pa. 101—30 C.J. p 709 note 50. 

39. Ignorance of title being taken in 
husband’s name may be sufficient to 
rebut the presumption.—Berry v. 
Wiedman, 20 S.E. 817, 40 W.Va. 36, 
52 Am.S.R. 866. 

4a U.S.—^Adair v. Shallenberger, C. 

C.AIll,, 119 F.2d 1017. 

Conn.—^White v. Amenta, 148 A. 345, 
110 Conn. 314. 

Ga.—Ward v. Ward, 199 S.E. 195, 186 
Ga. 887. 


Mont.—Bingham v. National Bank of 
Montana, 72 P.2d 90, 105 Mont. 159, 
113 A.L.R. 315. 

W.Va.—Hummel v. Marshall, 120 S.R 
164, 95 W.Va, 42. 

30 C.J. p 837 note 94—65 C.J. p 410 
note 75. 

Knowledge and consent 

Such presumption arises where it 
appears that the deed was so taken 
with the knowledge and consent of 
the wife.—Crumrine v. Crumrine, 40 
S.E. 341, 50 W.Va, 226, 88 Am.S.R. 
859. 

41. Ala.—Marshall v. Marshall, 8 So. 
2d 843, 844, 243 Ala. 169, citing 
Corpus Juris. 

Ark.—Gilbert v. Gilbert, 22 S.W.2d 
32, 180 Ark. 596. 

Ill.—Lutyens v. Ahlrich, 139 N.E. 50, 
308 Ill. 11. 

Or.—Rhodes v. Peery, 19 P.2d 418, 
142 Or. 165. 

30 C.J. p 708 note 37—65 C.J. p 410 
note 80. 

42. Ill.—Spina v. Spina, 22 N.E.2d 
687, 372 Ill. 50—^Walker v. Walker, 
17 N.E.2d 567, 369 Ill. 627, certio¬ 
rari denied 59 S.Ct. 774, 306 U.S. 
657, 83 L.Ed. 1054. 

Excess contribution 

Where wife conducted transaction 
in which title to real estate was se¬ 
cured by husband and wife as joint 
tenants, amount contributed by wife 
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in excess of one half of purchase 
price was deemed a gift.—Spalding 
V. Spalding, 198 NE. 136, 361 Ill. 
387, 101 A.L.R. 433, dissenting opin¬ 
ion 198 N.E. 631, 361 Ill. 387, 101 A. 
L.R. 442. 

43. Ga.—Hadden v. Lamed, 13 S.E. 
806, 87 Ga. 634. 

44. Ala.—Smyley v. Reese, 53 Ala. 
89, 25 Am.R. 598. 

Ohio.—Hardy v. Van Harlingen, 7 
Ohio St. 208. 

Pa.—Campbell’s Appeal, SO Pa. 298. 

45. N.C.—McRae v. Battle, 69 N.C. 
98. 

46. Iowa,—Browne v. Johnson, 255 
N.W. 862, 218 Iowa 498. 

30 C.J. p 710 note 58. 

Wife’s devotion to hmshancL, defer¬ 
ence to his wishes, and husband’s in¬ 
fluence over her, should be considered 
with other relevant evidence in de¬ 
termining whether wife’s gift to hus¬ 
band was procured by fraud or undue 
influence, but no sinister inference 
can be drawn from such facts alone. 
—Tillinghast v. Lamp, 176 A 629, 
168 Md. 34. 

47. Cal.—McKay v. McKay, 195 P. 
385, 184 Cal. 742—White v. Warren, 
49 P. 129, 52 P. 723. 120 Cal. 322. 

48. N.T.—Donlon v. Donlon, 138 N. 
Y.S. 1039, 154 App.Div. 212. 
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held that a presumption of a gift arises in the for¬ 
mer case,49 but not in the Iatter.50 

b. Burden of Proof 

Ordinarily the burden of proving a gift to the husband 
rests on the party asserting it. 

Ordinarily the burden of showing a gift from the 
wfe to the husband rests on the person or persons 
claiming it, such as the husband or his heirs or rep¬ 
resentatives, oi This is especially true where the 
transaction in question gives rise to a presumption 
of a loan, trust, or agency.®^ While, in a contest 
between the wife and the creditors of the husband, 
the wife has the burden of negativing the claim of 
■a gift and of establishing her separate ownership, 
rvhere the circumstances raise a presumption of a 
?jft from the wife to the husband,®® this is not true 
in a case where the circumstances either raise no 
presumption of a gift or create a presumption 
against it,®4 the burden of proving a gift in such 
case being on the husband’s creditors asserting it.®® 
Some courts hold that, where a gift from the wife 
to the husband is shown, the burden of showing 
fraud®® or improper influence®^ rests on her; but 
other courts hold that the husband has the burden 
of proving that the gift was freely, fairly and vol¬ 
untarily made.®® The burden of proving the ab- 


C.J.S. 

sence of undue influence rests on the husband whe 
the transaction was attended with suspicious 
cumstances,®9 or where there is a statutory T 
sumption of undue influence,®® or where the h 
band sues for the specific performance of a contrJn 
by the wife to convey real property to him and 
claims that the wife, by the contract, intended to 
make a gift of the property to him.®i It is impi. 
er for the court to cast on the husband the burden 
of proving that the gift was obtained fairly aJ 
without undue influence on the theory that he to 
the statutory trustee of the wife, where it appeJ 
that the husband had not actually taken possession 
of the funds in question as statutory trustee and 
hence the relation of trustee and cestui que’trust 
had not arisen.®^ 


In the absence of fraud the burden is on the wife 
to show a legal reason for setting aside her volun 
tary conveyance to the husband. 6® 


c. Admissibility 

'Material evidence is ad- 

As in other civil actions, competent, relevant, and 
material evidence is admissible to show a gift bv 
a wife of her separate property to her husband 
The husband’s books, of which the wife had no 


■4®- W.Va.—Morns v. Westerman, 92 
S.E. 567, 79 W.Va. 502, 3 A L R. 
1237. 

50. Ind.—Denny v. Denny, 23 N.E. 
519, 123 Ind. 240. 

W.Va.—Morns v. Westerman, 92 S.E. 
567, 79 W.Va. 502, 3 A.L.R. 1237. 

51. Ill.—Wolkau V. Wolkau, 132 N.E. 
507, 299 Ill. 176—Kramer v. Habel, 
240 Ill.App. 40. 

^y -—Preston v. Preston's Adm’x, 53 
S.W.2d 957, 245 Ky. 552. 

N-Y.—In re Kelly's Estate, 33 N.E. 
2d 62. 285 N.Y. 139, modifying- 20 
N.T.S 2d 6S9, 259 App.Div. 1024. 
Or.—-Cary v. Cary, 80 P.2d 886, 159 
Or. 578. 121 A.L.R. 1371. 

Pa.—Miller v. Tice, 12 Pa.Dist. & Co. 
639, 20 North.Co. 40—In re Hotten- 
stein’s Estate, 6 Pa.Dist. & Co. 464, 
11 Lehigh Co.L.J. 106—Stabler v. 
Stabler, 52 York Leg.Rec. 148. 

R.I.—Colangelo v. Colangelo, 125 A. 
285, 286, 46 R.I. 138, quoting Cor¬ 
pus Juris. 

Wis.—In re Brundage's Estate 201 
N.W. 820, 185 Wis. 558, 

30 C.J. p 710 note 62. 

Where survivingr husband admits 
having acquired possession of per¬ 
sonal property belonging to his wife 
during marriage, asserting that it 
was a gift to him, burden is on him 
to establish proof of gift.—Jent’s 
Bx'rs V. Dodson, 294 S.W. 1052 220 
Ky. 181. 


52. Ark,—^Wallace v. Watson, 215 S. 
W. 892, 140 Ark. 430. 

Cal.—McKay v. McKay, 195 P. 385, 
184 Cal. 742—Shaw v. Bernal, 124 
P. 1012, 163 Cal. 262. 

53. W.Va.—Horner v. Huffman, 43 S. 
E. 132, 52 W.Va. 40. 

30 C.J. p 710 note 64. 

54. N.J.—Reed v. Tilton, 105 A. 597, 
90 N.J.Eq. 42. 

55. Pa,—^Wormley’s Estate, 20 A. 
621, 137 Pa, 101—^Krider v. Hart- 
zell, 40 Pa.Super. 186. 

56. Ga.—Columbus Third Nat. Bank 
V. Poe. 62 S.E. 826, 5 Ga.App. 113. 

57. Ky.—Golding v. Golding, 82 Ky 
I 51, 5 Ky.L. 806. 

5S, Ark.—^Wood v. Wood, 172 S.W. 

860, 116 Ark. 142. 

30 C.J. p 710 note 69. 

59. Ala.—Manfredo v, Manfredo 68 
So. 157, 191 Ala. 322. 

On appearance of slightest circum¬ 
stance of suspicion, the husband is 
required to prove that the transaction 
resulted from the pure, voluntary, 
and well-understood act of the mind 
of the donor.—Ray v. Ray, 189 So 
895, 238 Ala. 269—Hill v. Hill. II 5 So. 
258, 217 Ala. 235—Crowder v. Crow¬ 
der, 115 So. 256, 217 Ala. 230. 

Where, within three w’eeks after 
marriage, a wife conveys all of her 
real estate, so as to make her hus¬ 
band a tenant by the entirety there- 
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in, and within two months also di¬ 
vests herself of practically all of her 
personal estate by transfers to or for 
the husband, the burden is on him 
to show that no deception was prac¬ 
ticed, no undue Influence used, and 
that all was fair, open, voluntary, 
and well understood.—Johnson v. 
Johnson, 168 A. 149. 114 N.J.Eq. 31. 

60. Cal.—White v. Warren, 49 P. 
129, 52 P. 723, 120 Cal. 322. 

61. Neb.—Green v. Green, 60 N.VT. 
937, 42 Neb. 634, 47 Am.S.R. 724. 

62. Conn.—Turner v. Turner, 98 A 
324, 90 Conn. 676. 

Or.—Davison v. Davison, 124 P. 
1096, 62 Or. 445. 

64. Deed showing monetary consid¬ 
eration 

Where it was sought to prove that 
a deed from wife to husband was a 
voluntary one, intended as a gift, the 
deed was admissible, even though it 
expressed a monetary consideration. 
—Hendrix v. Bank of Portal, 149 S. 
E. 879 . 169 Ga. 264. 

The testimony of a third person, 
who was present at the time of the 
transfer of title, that no money 
passed in his presence is admissible 
as a circumstance tending to show a 
ffift.—Schackelford v. Orris, 68 S.E. 
838. 135 Ga. 29. 

Statements of the wife made at the 
time of the transaction, or subse- 
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knowledge, are inadmissible to show her intent to 
make a gift to him.6» A deed from the wife to the 
husband purporting on its face to be made for a 
‘.Juable consideration may be shown by extrinsic 
e\-idence to be a deed of gift.86 On the other 
hand, where approval of court is essential to the 
validity of a bargain and sale of land by a wife to 
her husband, and where no such approval was ob¬ 
tained in the transaction in question, the husband 
is not entitled to supplement evidence as to the 
deed's being a gift by other evidence showing a val¬ 
uable consideration.®'^ Evidence of the husband’s 
statements as to whether the property claimed was 
his wife’s has been excluded as immaterial.®® 


d. Weight and Sufficiency 

Ordinarily, clear and satisfactory evidence is neces¬ 
sary to establish a gift by a wife to her husband. 

Clear and satisfactory evidence is required to es¬ 
tablish a gift from the wife to the husband,®^ the 
intention of the wife to make a gift,*^® and the fact 
that the gift was freely and voluntarily made.^^ 
Clear evidence of a gift is required where the trans¬ 
action raises a presumption of a trust or agency, *^2 
but it is unnecessary for the proof to show a for¬ 
mal gift, in order to overcome the presumption. 
Where the circumstances are such as to raise a 
presumption of a gift, clear and convincing evi¬ 
dence is necessary to overcome the presumption;"^^ 


quent thereto, to the effect that she 
had made a gift of the property to 
the husband are admissible in evi¬ 
dence regardless of whether or not 
they -were made in the presence of 
the husband.—Schackelford v. Orris, 
supra. 

65. U.S.—Lewis v. Ornstein, C.C.A.N. 
Y., 12 F.2d 652. 

66. Ga.—Hendrix v. Bank of Portal, 
149 S.E. S79, 169 Ga. 264. 

30 C.J. p 710 note 75. 

67. Ga.—Williams v. Martin, 186 S. 
E. 678, 182 Ga. 619. 

ea X.T.—First Nat. Bank of Toms 
River V. Levy, 16 A.2d 555, 125 N.J. 
Law 458. 

69. N.J.—MacDade v. Reilly, 129 A. 
408, 3 N.J.Misc. 49, reversed on oth¬ 
er grounds, Sup., 132 A. 247. 

SO C.J. p 710 note 81, p 842 note 93. 
Agreement for return 
The fact that a transfer of prop¬ 
erty from the wife to the husband 
is accompanied by an agreement 
which, although somewhat uncertain 
in its terms, is to the effect that the 
husband, on demand, shall return the 
property or its value to the wife 
does not imply a gift of the property 
to him but on the contrary repels the 
theory of a gift.—In re Corse, D.C.N. 
Y., 2 F. 307. 

Declairation 

Sometimes an oral or written state¬ 
ment of the husband or wife that she 
has given him certain property is 
construed, in connection with other 
evidence, to mean that she has in¬ 
trusted the property to him for cer¬ 
tain purposes and not that she has 
made an absolute gift. 

Md.—Gittings v. Winter, 60 A. 630, 
101 Md. 194. 

Minn.—Conger v. Nesbitt, 15 N.W. 

S75, 30 Minn. 436. 

Deposits 

(1) Deposit of the wife’s money in 
a bank by the husband is not suffi¬ 
cient evidence of a gift to him.— 
Springfield Sav. Inst. v. Copeland, 35 
N.E. 1132, 160 Mass. 380, 39 Am.S.R. 
489. 


(2) The fact, standing alone, that 
the proceeds of a sale of property 
belonging to a wife’s separate estate, 
together with the proceeds of a sale 
of the husband’s property, was depos¬ 
ited in a bank to the account of the 
husband “or” the wife, does not show 
that the wife intended to give the 
husband any part of her interest in 
the fund.—Carle v. Heller, 123 P. 815, 
18 CaLApp. 577. 

Evidence of gift held sufficient 
Ark—Greer v. Stilwell, 44 S.W.2d 
1082, 184 Ark. 1102. 

Ga.—Citizens & Southern Nat. Bank 

V. Kontz, 194 S.E. 536, 185 Ga. 131 
—Hendrix v. Bank of Portal, 149 
S.E. 879, 169 Ga. 264—Mack v. Par¬ 
dee, 147 SE. 147, 39 Ga.App. 310. 

Ky.—Barbee v. Harvey, 283 S.W. 442, 
214 Ky. 461. 

N.J.—Stewart v. Stewart, 20 A.2d 1, 
129 N.JEq. 481. 

Wis.—Hoks V. Wollenberg, 243 N.W. 
219, 209 Wis. 276, rehearing denied 
245 N.W. 128, 209 W'is. 276. 

30 C.J. p 710 note 81 [b]. 

Evidence held insufficient to show 
gift to husband. 

Ill.—In re Austin’s Estate, 243 Ill. 
App. 386—Kramer v. Habel, 240 
IlLApp. 40. 

Ky.—Preston v. Preston’s Adm’x, 53 
S.W.2d 957, 245 Ky. 552—Jent’s 
Ex’rs V. Dodson, 294 S.W. 1052, 220 
Ky. 181. 

Tenn.—McAdams v. McAdams, 146 S. 

W. 2d 140, 177 Tenn. 67—City Nat. 
Bank v. Harle, 7 Tenn.App. 286. 

Wis.—Johnson v. Schultz, 253 N.W. 

179, 214 Wis. 414. 

30 C.J. p 710 note 81 [c]. 

Inference from circumstances 

A gift may be inferred from cir¬ 
cumstances. — Vigne V. Tigne, 130 A. 
816, 98 N.J.Eq. 274. 


70. N.J.—MacDade v. Reilly, 129 A. 
408, 3 N.J.Misc. 49, reversed on oth¬ 
er grounds. Sup., 132 A. 247. 

30 C.J. p 711 note 82, p 842 note 95. 

Joint custody of personalty nega¬ 
tives any idea of gift—^In re Kelly’s 
Estate, 33 N.E.2d 62, 285 N.Y. 139, 
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modifying 20 N.T.S.2d 689, 259 App. 
Div. 1024. 

71. Md.—Hillwood v. Hillwood, 150 
A. 286, 159 Md. 167. 

N.J.—Farmer v. Farmer, 39 N.J.Eq. 

211 . 

30 C.J. p 711 note 83. 

Circumstances precluding objection 
Where husband took possession of 
wife’s money under circumstances 
which practically precluded wife 
from offering any resistance if she 
wished to keep peace in the family 
and continue to live with him, the 
evidence was insufficient to show a 
gift to him.—Joerden v. Stumpe, 106 
S.W.2d 543, 232 Mo.App. 959. 

Evidence held to show fraud 
N.J.—Johnson v. Johnson, 168 A. 149, 
114 N.J.Eq. 31. 

Evidence held not to show fraud or 
undue influence 

Md.—Lissy v. Lissy, 23 A.2d 39, 180 
Md. 689—Tillinghast v. Lamp, 176 
A. 629, 168 Md. 34. 

N.J.—Stewart v. Stewart, 20 A.2d 1, 
129 N.J.Eq. 481. 

30 C.J. p 711 note 83 [d]. 

72- Ark.—^Wyatt v. Scott, 105 S.W. 

871, 84 Ark. 355. 

30 C.J. p 711 note 84. 

73. Ark.—Wyatt v. Scott, supra. 

30 C.J. p 711 note 85. 

74. Ill.—Walker v. Walker, 17 N.E. 
2d 567, 369 Ill. 627, certiorari de¬ 
nied 59 S.Ct. 774, 306 U.S. 657, 83 
L.Ed. 1054, 

W.Va.—First Nat. Bank v. McClung, 
1 S.E.2d 249, 121 W.Va. 36. 

Mere reflnements 

The presumption of gift from the 
spouse furnishing the consideration 
to the other, where conveyance of 
property is taken in the joint names 
of husband and wife, is not to be 
frittered away by any mere refine¬ 
ments.—Spina V. Spina, 22 N.E.2d 
687, 372 Ill. 60. 

Bents and profits 

(1) The presumption of a gift to 
the husband where the wife permits 
him to receive and use the rents and 
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and as against the creditors of the husband, the 
proof to overcome a presumption of a gift from 
the wife to the husband must be ample, clear, and 
satisfactory.'^® 

Possession, The fact that the husband obtains 
possession of the separate property of the wife with 
her consent is at most but slight evidence of a 
giftJ® However, the husband’s possession of the 
wife’s property continued for a long period of time 
with the consent of the wife and without any ac¬ 
count being demanded or received is corroborative 
of a declaration that a gift was made.'^'^ 

Testimony of parties. \\ hether there has been a 
delivery with the intent of making a gift, depends 
much on the credit to be given the testimony of the 
parties themselves.'S Where the testimony of the 
husband is contradictory in itself and is also con¬ 
tradicted by other witnesses, while the testimony of 
the wife is consistent and reasonable and is sub¬ 
stantially corroborated in many particulars, her 
version is to be accepted as correct.”^ 

§ 159. - Questions of Law and Fact 

Whether or not there was a delivery with the inten¬ 
tion of making a gift, where the evidence is conflicting, 
is a question of fact. 

Where the evidence thereon is conflicting, the 
question of whethe'r or not there was a delivery 
with the intention of making a gift,S0 or whether 
a wife’s gift to her husband was the result of his 
undue influence,81 is a question of fact. Where 
the case is tried before a jury, the issue should be 
submitted to the jury,82 provided there is sufficient 
competent evidence, if it is believed by the jury, to 
support the claim of a gift.82 The question of men¬ 
tal capacity of the wife to make the gift is also, 


41 C.J.S. 

on conflicting evidence, a question for the jury,^4 
§ 160. Confession of Judgment 

A husband may confess a judgment in favor of his 
wife where, under the statutes, she is enabled to sue 
him on the cause of action. 

ll'here, under the statutes, a wife is enabled to 
sue her husband on the cause of action, he may con¬ 
fess a judgment in her favor.*5 At common law. 
however, a husband may not confess a judgment r’ 
favor of his w'ife,S6 although such a judgment wii; 
be sustained in equity.^^ 

Where a consent judgment constitutes a contract 
between husband and wife involving real propertv, 
it has been held that the judgment is invalid un¬ 
less there is a compliance with a statute requirin? 
a private examination of the wife and a certificate 
that such a contract is not injurious to her.SS In a 
subsequent proceeding, however, in order to set 
aside such a consent judgment as void, the wife’s 
affidavit approving the judgment has been held 
to bar her from questioning the obligations imposed 
thereby.89 The husband, in such a subsequent pro¬ 
ceeding, has been held to be entitled to a finding as 
to whether the wife carried out the terms of the 
consent judgment.9® 

§ 161. Releases 

Where husband and wife may contract with each 
other, one spouse may reiease his or her interests in the 
property of the other. 

Where husband and wife may legally contract 
with each other, or where their agreements would 
be valid in equity, a release by one spouse of his 
or her rights or interests in the property of the 
other may be sustained,9i provided it complies with 


profits of her separate estate can be 
overcome only hy clear and convincingr 
evidence, especially after the lapse of 
years.—Newlin v. McAfee, 64 Ala. 
357—30 C.J p S42 note 9S. 

(2) Evidence that she has repeat¬ 
edly directed him to invest it in her 
name for her benefit will, however, 
rebut the presumption of a gift — 
Stickney v. Stickney, D C., 9 S.Ct. 
677, 131 U.S. 227, 33 EEd. 136. 

75. "W.Va.—^Keller v. Washington, 98 
S.E. 880, 83 W.Va. 659. 

30 C.J. p 711 note 86. 

76. Ind.—Denny v. Denny, 23 N.E. 
519, 123 Ind. 240. 

30 C.J. p 711 note 90. 

77. Ohio.—Miller v. McLean, 31 Ohio 
Cir.Ct. 64, 11 Ohio Cir.Ct.,X.S., 424, 
489. 

78. Ark.—^Wood v. Wood, 172 S.W. 
860, 116 Ark. 142. 

79. Ark.—^Wood v. Wood, supra. 


80. U.S.—McGrew’s Estate v. Com¬ 
missioner of Internal Revenue, C.C. 
A., 135 P.2d 158. 

Ark.—Wood v. Wood, 172 S.W. 860, 
116 Ark. 142. 

81. Ill.—Mahan v. Schroeder, 86 N. 
E. 97, 236 Ill. 392. 

S8. Ga.—Glover v. Summerour, 141 
S.E. 211, 165 Ga. 513. 

Iowa.—Newell v. Newell's Estate, 200 
N.W. 238, 198 Iowa 710. 

Mo.—Roethemeier v. Veith, 69 S.W. 
2d 930, 330 Mo. 1030^—Parker v. 
Staley, App., 21 S.W.2d 200. 

30 C.J. p 712 note 97. 

83. Mich.—Oldenberg v. Miller, 46 N. 
W. 1041, 82 Mich. 650. 

84. Neb.—Kehl v, Omaha Nat. Bank, 
254 N.W. 397, 126 Neb. 695. 

85. Ill.—Thomas v. Mueller. 106 Ill 
36. 

86. Ark.—Countz v. Marklin^, 30 
Ark. 17. 
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87. W.Va.—Bennett v. Bennett, 16 
S.E. 638. 37 W.Va. 396, 38 Am.S R. 
47. 

30 aj. p 712 note 2. 

88. N.C—Ellis V. Ellis, 136 S.E. 350, 
193 N.C. 216. 

Title 

Fact that consent judgment, at¬ 
tempting to adjudicate wife's interest 
in property, was void, did not affect 
her title to property previously ac¬ 
quired by deed from husband.-^Ellis 
V. Ellis, 136 S.E. 350, 193 N.C. 216. 

80. N.C.—Ellis V. Ellis, supra. 

9'0. N.C.—Ellis V. Ellis, supra. 

91. Pa.—In re Schielke's Estate, 20 
PaDist. & Co. 453. 

30 C.J. p 712 note 7. 

Marriage settlements see supra §§ 
75-118. 

Release of: 

Curtesy see Curtesy § 12. 
Distributive share by husband or 
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applicable statutory restrictions,92 and is unequiv¬ 
ocal, 99 supported by a consideration,*^ and is fair, 
reasonable, and just.95 A release of this nature 
will be ?iven a reasonable construction, and will 
r.ot be construed as releasing claims not intended by 
the parties to be released.*® 

5 162. Rescission or Avoidance 

on the showing of sufficient grounds therefor a trans¬ 
action between husband and wife may be rescinded or 

avoided. 

When any conveyance or other transaction be¬ 
tween husband and wife has been effected by tak- 
ino- advantage of any lack of knowledge of rights, 
or through fraud, undue influence, or duress, such 
conveyance or transaction will not be enforced and 
will be set aside in equity, on proper application by 


the person wronged,unless the circumstances are 
such as to make it equitable to allow the contract 
or conveyance to stand.®^ On the other hand nei¬ 
ther the agreement nor conveyance executed in pur¬ 
suance thereof is rescinded or canceled, or grounds 
therefor afforded, by subsequent acts or events 
which are independent of and do not affect the 
force and validity of the agreement and convey¬ 
ance,®® or which amount merely to a defeat of be¬ 
liefs or expectations entertained at the time of the 
making of the agreement or conveyance.^ 

The right to attack an agreement or conveyance 
between spouses may be precluded by laches,^ or by 
failure promptly, on discovery of the alleged fraud, 
to restore the proceeds of the contract,^ or, as 
against purchasers or transferees from the gran¬ 
tee, by ratification^ or estoppel.^ The circumstanc- 


wife see Descent and Distribution 
§ 5S. 

Dower see Dower §§ 48-66. 
Homesteads see Homesteads §§ 249, 
260. 

Separation agreements see infra §§ 
591-607. 

Hope or expectancy 
A statute empowering husband and 
wife to contract with each other does 
not give them any greater power to 
contract than persons other than hus¬ 
band and wife possess. Consequent¬ 
ly, a contract by a husband pur¬ 
porting to release his right to inherit 
wife’s real property relates to a hope 
or expectancy of inheritance, which 
IS neither vested nor contingent, and 
IS invalid.—McGee v. Sigmund, 142 
X.E. 676, 109 Ohio St. 375. 

Evidence 

Acquittance by wife of husband 
from further payments for support, 
executed writh full knowledge of hus¬ 
band’s financial condition, is presum¬ 
ably not induced by fraud or coer¬ 
cion, but is competent evidence on 
issue whether there was a fraudu¬ 
lent attempt to deprive her of her 
rights.—Reidlinger v. Cameron, 134 
A. 41S, 2S7 Pa. 24. 

92. N.T.—Mabbett v. Mabbett, 189 
X.T.S. 205, 197 App.Div. 654. 

93. Mo.—In re Wood’s Estate, 232 
S.W. 671, 288 Mo. 588. 

94. Mo.—In re Wood’s Estate, supra. 
30 C.J. p 712 note 9. 

ConsideratioiL held sufficient 

X.Y.—Aldrich v. Aldrich, 222 N.Y.S. 
56, 220 App.Div. 555", appeal dis¬ 
missed Aldrich v. Guaranty Trust 
Co. of New York. 161 N.E. 183, 247 
N.Y. 563—Wolfe v. Wolff, 275 N.Y. 
S. 821, 153 Misc. 668. 

95. Mo.—In re Wood’s Estate, 232 S. 
W. 671, 288 Mo. 588. 

30 C.J. p 712 note 10. 

Znadeqaacy of consideration, cou¬ 
pled with other circumstances, may 


amount to fraud.—Montgomery v. 
Montgomery, 121 S.E. 639, 157 Ga. 
60. 

96. Joinder in conveyance 

Where a wife having a judgment 
lien against her husband joins in 
a conveyance of her husband’s lands, 
she does not release such lien, in 
the absence of any provision in the 
deed to that effect.—Trullinger v. 
Charles, 18 A. 127, 129 Pa. 289. 

Own property 

(1) A contract, whereby the wife 
releases all rights and interests in 
the property of the husband, does not 
operate as a release of her rights in 
her own property, including a chose 
in action due her from the husband. 
—Dawson v. Dawson, 11 S.W.2d 933, 
935. 226 Ky. 750, quoting Corpus Ju¬ 
ris—Price V. Price, 78 S.W. 888, 25 
Ky.L. 1803. 

(2) Release from claims by di¬ 
vorced wife in favor of former hus¬ 
band does not reinvest husband with 
title to household goods which had 
become wife’s—Martin v. Martin, 164 
N.E. 127, 30 Ohio App, 76. 

(3) A stipulation between husband 
and wife which was made in contem¬ 
plation of divorce, by which wife 
agreed to accept a sum in settlement 
of her rights in husband’s property, 
was not an agreement by wife to re¬ 
lease her claims to land which hus¬ 
band had previously deeded to her.— 
Rhoads v. Rhoads, 119 S.W.2d 247, 
342 Mo. 934. 

97. Ind.—Kratli v. Booth, 191 N.E. 
180, 99 Ind.App. 178. 

Md.—Hillwood V. Hillwood, 150 A. 
286, 159 Md. 167. 

Mass.—Jason v. Jason, 193 N.E. 554, 
289 Mass. 72. 

N.J.—Ackerman v. Ackerman, 131 A. 

904, 99 N.J.Eq. 873. 

Okl.—Mann v. Mann, 275 P. 348, 135 
Okl. 211—Wooden v. Wooden, 239 
P. 231, 113 Okl. 81. 
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Pa.—Brehm v. Brehm, 32 A.2d 216. 

30 C.J. p 712 note 14. 

98. D.C.—Critchfield v. Easterday, 28 
App.D.C. 89. 

Tenn.—Birdsong v. Birdsong, 2 Head 
289. 

99. Tex.—Johnson v. Johnson, Civ. 
App., 272 S.W. 225. 

30 C.J. p 713 note 18. 

Breach of agreement as ground for 
setting aside see infra this section. 
Subsequent intent not to perform 
contract 

Pact that husband promising to 
give wife certain stock and an auto¬ 
mobile, on condition that she release 
dower interest in property, did not 
intend to keep promise when he made 
it, or, if he did, soon changed his 
mind, did not excuse nonperformance. 
—Pike V. Pike, 128 A. 849, 3 N.J.Misc. 
485, affirmed 132 A. 922, 99 N.J.Eq. 
424. 

1. Ill.—Stubbings V. Stubbings, 94 N. 
E. 54, 248 Ill. 406. 

30 C.J. p 713 note 19. 

2. Ill.—James v. Hanks, 66 N.E. 
1034, 202 Ill. 114. 

3. Ga.—^Hinkle v. Hinkle, 96 S.E. 
340, 148 Ga. 250. 

4. Ga.—Buchannon v. James, 69 S.E. 
543, 135 Ga. 392—Sikes v, Bradley, 
93 S.E. Ill, 20 Ga.App. 470. 

5. La.—Kuhn v.‘ Breard, 92 So. 52, 
151 La. 546. 

30 C.J. p 713 note 28. 

Estoppel to set up cancellation of 
mortgage 

Where, in an action by trustee in 
bankruptcy to set aside cancellation 
of mortgage securing note payable to 
bankrupt wife of defendant, which 
note defendant had assumed, it ap¬ 
peared that the mortgage, although 
void under Code 1924 § 10447, had 
been, by husband’s conduct in pres¬ 
ence of wife’s creditor, recognized as 
his valid obligation to her, husband 
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es of the particular case, however, may not be such 
as to constitute laches,® ratification,^ or estoppel.® 

Approval of court. Failure to obtain the ap¬ 
proval of a specified court, as required by statute, 
is a ground for cancellation in equity.® 

Failure of consideration is ground for rescission 
of a contract between husband and wife.^® Breach 
of the agreement pursuant to which the conveyance 
was made is ground for setting aside the transfer.!! 

here it is clear that a conveyance purporting to 
be based on a consideration was intended as a gift, 
a failure to pay the recited consideration is not 
grounds for canceling the conveyance.!® 

Manner of avoidance. Unless maintained in the 
manner and for the time required to constitute ad- 
V'erse possession, subsequent assertion of ownership 
or control by the grantor does not revest title in 
him.!® An agreement between husband and wife, ' 
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j however, may become unenforceable because of 
their mutual abandonment of it.!^ Waiver of 
rights under a contract between husband and wife 
cannot be implied from conduct which is not incon¬ 
sistent with a claim of right under the contract.!® 

Persons entitled. If the conveyance is valid be¬ 
tween the parties, only the creditors of the gran‘or 
may challenge its good faith.!® Where a husband 
makes a conveyance to his wife because his credi¬ 
tors are threatening action against him, equity will 
not thereafter at his instance set aside the convey¬ 
ance.!®^ If a deed from a husband to his wife, 
conveying land for a money consideration, falls 
within the provisions of a statute which declares 
that no contract of sale by a wife of her separate 
estate with her husband shall be valid unless it is 
allowed by an order of court, the right to assail its 
x^ahdity on this ground is personal to her and her 
privies in blood or estate.!® It cannot be asserted 
by the heirs!® or subsequent judgment creditors-’® 


was estopped to set up his cancella¬ 
tion of the mortgage as against the 
wife’s creditor and the inchoate right 
of wife in the property was not a 
bar to setting up of estoppel of hus¬ 
band—V Kannow, 210 X. 

W. 596, 202 Iowa-465. 

6. X.H.—Makowiec v. Prudential 
Ins. Co. of America, 145 A. 269. 83 

X.H. 547. 

X. J.—Szpak y. Szpak, 168 A. 386, 114 
X.J.Eq. 143, 

■V^'-Va.—Spradlmg v. Spradling, 190 
S.E. 537, 118 tV.Va. 308. 

30 C.J. p 713 note 29. 

Where there is no change in the 
situation of the parties, the doctrine 
of laches does not apply.—Judd v 
Judd, 15S N.W. 948, 192 Mich. 198, 
on rehearing 160 N.W. 548, 192 Mich 
198. 

7. Mass.—^Hoag v, Hoag, 96 X.E. 49, 
210 Mass. 94. 36 L.R.A..N.S., 329. 

8. Mo.—Morris v. Hanssen, 78 S W. 
2d 87, 336 Mo. 169. 

W.Va.—Spradling v. Spradling, 190 S. 

E. 537. 118 W.Va. 308. 

30 C.J. p 713 note 31. 

Mere conduit 

There is no estoppel of plaintiff as 
against defendant where the conduct 
or acquiescence claimed to constitute 
it affects merely a third person, who 
acted simply as a conduit for the 
passing of title. 

Md.—Connar v. Leach, 36 A. 591 84 
Md. 571. 

Mass.—Hoag v. Hoag, 96 N.E. 49, 210 
Mass. 94, 36 L R.A..N.S., 329. 
Voluntary transferee 
An estoppel cannot be relied on by 
a subsequent transferee who acquired 
title without parting with a valua¬ 
ble consideration.—Connar v. Leach 
36 A. 591, 84 Md. 571. 


d. Ga.—Buchannon v. James, 69 S.E 

543. 135 Ga 392. 

10. Mass.—Young v. Young, 146 N.E. 

574, 251 Mass. 218. 

N.Y.—Shapiro v. Shapiro, 203 N.Y.S. 

373, 208 App.Div. 325. 

2To failure 

Where real estate was purchased 
in wife’s name with understanding 
that it should be held for joint bene¬ 
fit of husband and wife, husband pay¬ 
ing most, if not all, of price was not 
entitled to reconveyance on theory of 
failure of consideration.—Karas v. 
Kai-as, 193 N.E. 18, 288 Mass. 460. 

11. D.C.—Moore v. Moore, 278 P. 

1017, 51 App.D.C, 304. 

30 C.J. p 713 note 23. 

Wife»s misconduct 

(DA wife, divorced by her hus¬ 
band for her adultery, has been held 
to forfeit her interest in a home pur¬ 
chased in their joint names with the 
husband’s money. A condition was 
implied in such gift that she would 
continue to live with him as his 
wife.—Osborne v. Osborne, 40 F.2d 
800, 59 APP.D.C. 288—Moore v. Moore, 
278 F. 1017, 51 App.D.C. 304. 

(2) A husband was entitled to re¬ 
scission of contract between husband 
and wife intended to reestablish mar¬ 
ital status on a normal basis, and 
providing that husband and wife 
would undertake to perform his or 
her marital obligations, and contain¬ 
ing dependent covenants, where wife 
breached contract by failing to per¬ 
form her marital obligations and by 
failing to perform dependent cove¬ 
nant relating to nonuse of alcoholic 
liquor, notwithstanding absence of 
fraud in making contract, where 
wife’s breach was so substantial as i 
to defeat object of parties in mak- 
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ing contract.—Mindheim 
heim, 21 N.Y.S.2d 372. 


Mind- 


conveyance to wife on ground that 
wife fraudulenUy Induced convey¬ 
ance by promising to be “true and 
faithful," husband's recovery did not 
depend solely on insincerity of wife's 
promise, since such promise was 
merely one of circumstances to be 
considered with wife’s other state¬ 
ments and conduct.—Steines v 
Steines, 89 S.W.2d 520, 338 Mo SSs’ 


12. Ky.—Hornsby v. Hellard, 277 S 
W. 853, 211 Ky. 543. 


13. Cal.—Bias v. Reed, 145 P 516 
169 Cal. 33. 

Adverse possession between husband 
and wife see supra § 42. 


14. Iowa.—Kortum v. Kortum, 234 
N.W. 220, 211 Iowa 729. 


15. N.H.—^Makowiec v. Prudential 
Ins. Co. of America, 145 A. 269, 83 
N.H. 547. 

16. N.Y.—Seymour v. Fellows, 77 N. 

Y. 178. affirming 44 N.Y.Super. 124. 

30 C.J. p 714 note 35. 


17. N.D.—Wehe v. Wehe, 175 N.W. 

366, 44 N.D. 280. 

30 C.J. p 714 note 36. 


la Ga.—Vann v. McGuflSn. 179 S.E. 
705, 180 Ga. 524—P. S. Royster 
Guano Co. v. Odum, 146 S.E. 475, 
167 Ga. 655—McArthur v. Ryals, 
134 S.E. 76, 162 Ga. 413—Georgia 
Casualty Co. v. McRitchie, 166 S. 
E. 49, 45 Ga.App. 697. 

30 C.J. p 714 note 38. 


19. Ga.—Munroe v. Baldwin, 88 S. 
E. 947, 145 Ga. 215. 

20. Ga.—^Williams v. Rhodes, 99 S.E. 
531, 149 Ga. 170, 
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of the husband, or by the wife’s judgment credi¬ 
tors,-^ or by a stranger to her title .22 

A husband cannot avoid a conveyance by him to 
his wife on the ground that she might not be bound, 
because of coverture, on her contract given in con¬ 
sideration thereof .22 

Rcmbiirscmcnt. Where a contract between a 
husband and wife is void as to the wife, the con¬ 
sideration moving from the husband will be re¬ 
stored to him.24 As a condition of vacating a con¬ 
veyance between spouses, the court may properly 
require plaintiff to reimburse defendant for ex- 
nenditures made by the latter in making permanent 
improvements on the property, or in reducing or 
discharging an encumbrance thereon.25 The rule 
that, where a husband has purchased and paid for 
land and had it deeded to his wife on the faith of 
an invalid agreement between them that, on the 
death of one spouse, all the property acquired by 
cither should revert and belong to the survivor, he 
is equitably entitled to reimbursement for the mon¬ 
ey advanced by him for the purchase and improve¬ 
ment of the property26 does not apply where the 
proof of the agreement is not clear and convinc¬ 
ing, as where the evidence tends to show that the 
conveyance was simply a gift from the husband to 
the wife.27 Where the husband had notice of the 
invalidity of the wife’s deed to him, the presump¬ 
tion is that he made the improvements on the wife’s 
property as a gift to her, and, in a proceeding by 
the wife to assert her rights, in the absence of ev¬ 
idence to rebut the presumption, the wife is not lia¬ 
ble for the value of the improvements.^^ 

Defendant is not entitled to recover sums expend¬ 
ed by him in the ordinary care and upkeep of the 
property during a period of time when it was oc¬ 
cupied by plaintiff and defendant as a home, with 
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no expectation on the part of defendant that he 
would be repaid.29 

Sometimes, on canceling a deed made from one 
spouse to the other, the court gives defendant a 
lien on the land for the expenses incurred by her or 
him on the faith of the contract and the deed made 
pursuant thereto before he or she had notice that 
the other spouse would undertake to rescind the 
contract and have the deed set aside.^^^ 

It is improper to impose as a condition to relief 
the giving of a bond to indemnify defendant against 
any possible liability on account of a note and mort¬ 
gage where the property primarily liable for the 
mortgage debt is more than sufficient to satisfy it.^i 

§ 163. Torts 

Husband and wife, at common law, are not liable for 
torts committed by one against the other. 

At common law and under statutes which do not 
abrogate the common-law rule, husband and wife 
are not liable for torts committed by one against the 
other.22 Right of action for tort by one spouse 
against the other spouse is discussed infra § 396. 

§ 164. Crimes 

At common law husband and wife cannot commit 
crimes against the property of each other, although 
spouses may be guilty of assault and battery on each 
other. 

At common law crimes against the property of 
another cannot be committed by husband or wife 
against the property of each other, owing to the 
unity of husband and wife and the rights of the 
husband in the property of the wife.23 A husband 
cannot prosecute his wife; and, his name appear¬ 
ing on the indictment as prosecutor, the effect is 


21 . Ga-—F. S. Royster Guano Co. v. 
Odum, 146 S.E. 475, 167 Ga. 655. 

22. Ga.—Georgia Casualty Co. v. 
McRitchie, 166 S.E. 49, 45 Ga.App. 
697. 

30 C.J. p 714 note 41. 

23. Tex.—Graves v. Graves, Civ. 
App., 26 S.W.2d 694, error dis¬ 
missed. 

24. Ky.—Newby v. Cox, 81 Ky. 58, 4 
Ky.L. 744. 

25. Cal.—Pay v. Pay, 132 P. 1040, 
165 Cal. 469. 

26. Ky.—Stroud v. Ross, 82 S.W. 
254, 118 Ky. 630. 26 Ky.L. 521. 

27. Ky.—^Wilson v. Mullins, 119 S. 
W. 1180. 

28. W.Va.—Spradling v. Spradling, 
190 S.E. 537, 118 W.Va. 308. 

29. Mass.—^Hoag v. Hoag, 96 N.E. 


49, 210 Mass. 94, 36 L.R.A.,N.S., 
329. 

30. Ky.—Ice v. Ice, 83 S.W. 135, 26 
Ky.L. 1065. 

31. Cal.—Pay v. Pay, 132 P. 1040, 
165 Cal. 469. 

32 . G-a.—Eddleman v. Eddleman, 189 
S.E. 833, 835, 183 Ga. 766, 109 A. 
L.R. 877, quoting Corpus Juris, and 
reversing 186 S.E. 154, 53 Ga.App. 
36S, and conformed to 190 S.E. 365, 
55 Ga.App. 333. 

Mont.—Conley v. Conley, 15 P.2d 922, 
923, 92 Mont. 425, citing Corpus 
Juris. 

N.T.—Mertz v. Mertz, 3 N.E. 2d 597, 
271 N.Y. 466, 108 A.L.R. 1120, af¬ 
firming 285 N.Y.S. 590, 247 App.Div. 
713, affirming 284 N.Y.S. 83, 158 
Misc. 85—Caplan v. Caplan, 198 N. 
E. 23, 268 N.Y. 445, 101 A.L.R. 
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1223, modifying 278 N.Y.S. 475, 243 
App.Div. 456—Schubert v. August 
Schubert Wagon Co., 164 N E. 42, 
249 N.Y. 253, 64 A.L R. 293, af¬ 
firming 228 N.Y.S. 604, 223 App. 
Div. 502, reversing 222 N.Y.S. 115, 
129 Misc. 578—Puchs v. London & 
Lancashire Indemnity Co. of Amer¬ 
ica, 17 N.Y.S.2d 338, 258 App.Div. 
603, affirming 14 N.Y.S.2d 387, 171 
Misc. 908, and appeal denied Puchs 
V. London & Lancashire Indemnity 
Co., 19 N.Y.S.2d 311, 259 App.Div. 
731—Stonborough v. Preferred Ac¬ 
cident Ins. Co. of New York, 40 N. 
Y.S.2d 480—Lindley v. Cusson, 22 
N.Y.S.2d 516. 

30 C.J. p 954 note 32. 

33. N.Y.—People ex rel. Troare v. 
McClelland, 263 N.Y.S. 403, 146 
Misc. 545. 

30 C.J. p 715 note 74, 
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rhe same as if there were no prosecutor,"'^ 

Either spouse may be convicted of an assault and 
battery on the other.^^ In some states there are 
statutes expressly making it a misdemeanor for the 
husband to assault, strike, or beat his wife."'® 


Reference must be made to the specific criminal 
titles in this work for a discussion of specific crimes 
committed by spouses on, or on the property of, 
each other. 


V. DISABILITIES AND PRIVILEGES OF COVEBTIJEE 


A. IN GENERAL 


General Statement 


§ 165 . 

At common law marriage imposes certain disabilities 
on the wife with respect to dealing with property an 
with others, and to a lesser degree on the husband; and 
the disabilities continue except as they are removed by 
statute or are modified by courts of equity. 


While marriage imposes no disability on the hus¬ 
band other than certain restrictions on his capacity 
to enter into transactions with his wife and to af¬ 
fect by his conveyance the inchoate interest of his 
wife in his real properties'? at common law mar¬ 
riage imposes on the wife more substantial disabili¬ 
ties affecting her control of property and dealings 
with third persons, in contrast with the rights and 
capacity to act of an unmarried woman,ss her legal 
existence being merged in that of the husband.^S 


In general all disabilities which the common law 
imposes on husband and wife by reason of the mar¬ 
riage status still e-xist except in so far as they have 


been changed or removed by statute,^0 although 
courts of equity have modified to some extent the 
effect of the disabilities so imposed.^i The effect 
of statutes in general is considered infra § 166. 

A de jure marriage is essential to impose the dis¬ 
abilities of coverture.'*^ 

Persons who deal with a married woman do so 
subject to existing law.-* 

§ 166. Effect of Statutes; Married Women’s 
Acts 

Statutes have removed in various degrees the com- 
mon-law disabilities of married women. 

The tendency of modern legislation is to remove 
the disabilities imposed on a married woman by the 
common law« and to make her legal status equal 


34. Tenn.— State v. Tankersly. 6 
Lea 5S2. 

35 . Del—State v. Lankford, 102 A. 
63, 29 Del. 594. 

30 C.J. P 715 note 78. 

3 g_ Del—State v. Collins, 99 A. 87, 
29 Del. 260. 

30 C.J. P 716 note 79. 

37 . Ind.—Suns v. Rickets, 35 Ind. 
181, 9 Am.R. 679. 

Transactions between husband and 
wife in general see supra §§ 119- 
164. 

38. Mass.— In re Opinion of the Jus¬ 
tices, 22 N.E.2d 49, 303 Mass. 631, 
123 A.L.R. 199. 

Tex.—Lee v. Hall Music Co., 35 S.W. 
2d 6S5, 119 Tex. 547, reversing, 
Civ..\pp., 1 S.W.2d 932. 

30 CJ. P 716 note 84—11 C.J. P 795 
note 37 [a] (1). 

Capacity of married woman to make: 
Affidavit see Affidavits § 3 a. 

Will see the C.J.S. title Wills‘§§ 9- 
11, also 68 C.J. P 419 note 34-p 
423 note 98. 

Married woman as: 

Bankrupt see Bankruptcy §§ 54. 87. 
Member of corporation or joint 
stock company see infra § 212. 

39 . Mass.—In re Opinion of the Jus¬ 
tices. 22 N.E.2d 49, 303 Mass. 631, 
123 A.L.R. 199. 

Tex.—Goldberg v. Zellner, Com.App., 
235 S.W. 870. 


Unity of husband and wife in gen¬ 
eral see supra § 5. 

40. Iowa.—Heacock v. Heacock, 79 
N.IV. 353, 108 Iowa 540, 75 Am.S.R. 
273. 

Mont.— Conley v. Conley, 15 P.2d 922, 
92 Mont. 425. 

® . . X, 

(1) The common-law disability of 
a married woman is still in force 
except as it has been abrogated by 
statute.—Fidelity & Deposit Co. v. 
Lapidus, 286 N.W. 386, 136 Neb. 473. 

(2) The constitution gave married 
woman no rights in addition to those 
she had at time of its adoption.— 
Craig V. Lane, 89 P.2d 1008, 60 Idaho 
178. 

41. Fla.—Merchants’ Hostess Serv¬ 
ice of Florida v. Cain, 9 So.2d 373. 

Ind.—Sims v. Rickets, 35 Ind. 181, 
9 Am.R. 679. 

42. Ala.—Goodwin v. Morgan, 1 
Stew. 278. 

30 C.J. p 716 note 86. 

43. Fla.—Citizens’ Bank & Trust Co. 
V. Smith, 123 So. 694, 97 Fla. 609, 
denying rehearing 121 So. 900, 97 
Fla. 601. 

44. Del.—Plotkin v. Plotkin, 125 A. 
455, 2 W.W.Harr. 455. 

Md.—Riegger v. Bruton Brewing Co., 
16 A.2d 99, 178 Md. 518, 131 A.L.R. 
307. 


Tenn.—Elliott v. Markland, App., 170 

S.W.2d 662. 

30 C.J. p 716 notes 87, 88. 

Object of Married Women's Act, 
Code 1921 §§ 5782-5812, was to relieve 
wife bf certain common-law disabili¬ 
ties.—Conley V. Conley, 15 P.2d 922, 
92 Mont. 425. 

NatTire and effect generally of stat¬ 
utes 

(1) Statutes conferring on married 
women rights possessed before mar¬ 
riage operate, not as creation of powd¬ 
er, but as restoration of power en¬ 
joyed while feme sole but lost on 
marriage.—^Wait v. Pierce, 209 N.W. 
475, 191 Wis. 202, 48 A.L.R. 276, af¬ 
firmed 210 N.W. 822, 191 Wis. 202, 
48 A.L.R. 276. 

(2) Statute, Pub.Acts 1917 No. 158, 
removing common-law disability of 
wife did not impose any restraint 
unknown at common law.—Seymour 
V. Powers, 238 N.W. 630, 255 Mich. 
624. 

“Civil disabilities” 

(1) As used in a statute repealing 
“all laws which impose or recognize 
civil disabilities upon a wife, which 
are not imposed or recognized as ex¬ 
isting in the husband,’’ the term 
“civil disabilities’’ means some dis¬ 
qualification created by or the re¬ 
sult of law, which renders the wife 
incapable of doing certain acts or 
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to that of a man.^^ The validity of statutes hav¬ 
ing this purpose has been upheld.^® 

While it has been stated that statutes removing 
the common-law disabilities of married women are 
to be strictly construed and that no rights are grant¬ 
ed thereby other than those which are clearly ex¬ 
pressed,^*^ the rule has been announced that such 
statutes are to be construed liberally,4S ^nd it has 
been laid down broadly that under the statutes in 
particular jurisdictions a married woman’s disabili¬ 
ties have now been entirely removed.'^^ 

The effect of statutes removing disabilities is lim¬ 
ited generally to removal of the disabilities of cov¬ 
erture and will not be extended to include removal 
of other disabilities imposed on the wife apart from 
coverture.^® The so-called married women’s acts 
do not modify the marriage status^i and do not de¬ 
prive a husband of any marital rights except as they 
pertain to property.52 

Some statutes recognize the right of either spouse 


§ 168 

to own separate property.®^ 

§ 167. Effect of Authorization by Husband 

Questions as to the authorization by the husband 
of contracts by his wife in community property 
states are considered generally infra § 517. 

Examine Pocket Parts for later cases. 

§ 168. Effect of Judicial Decree 

There have been statutes authorizing the removai 
by judicial decree of disabilities of married women under 
the circumstances and to the extent prescribed by the 
statute. 

Disabilities of coverture have been removed by 
judicial decree or order under statutes, which have 
been in force in some jurisdictions, providing that 
the courts may thus relieve married women in order 
to empower them to deal with and to manage their 
separate estates.®'^ The power of the court in this 
regard is limited by the provisions of the statute, 
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things.—Ingalls v. Campbell, 24 P. 
904, 18 Or. 461—11 C.J. p 795 note 37 
[a] (1). 

(2) The view has been expressed 
that, by a statute purporting to abol¬ 
ish “civil disabilities” of the wife, It 
was simply intended to give her a 
status in court to protect her civil 
rights, that is, her natural or prop¬ 
erty rights.—Harland v. Territory, 
13 P. 453, 3 Wash.T. 131. 

45. Del.—Plotkin v. Plotkm, 125 A. 
455, 2 W.W.Harr. 455. 

46. Tenn.—Parlow v. Turner, 178 S. 
W. 766, 132 Tenn. 339. 

Public policy 

Laws 1921 c 529, St. § 6.015, plac¬ 
ing married women on equality with 
men in all respects, is not violative 
of sound public policy.—Wait v. 
Pierce, 209 N.W. 475. 191 Wis. 202, 
48 A.LR. 276, reheard 210 N.W. 822, 
191 Wis. 202, 48 A.L.R. 276. 

47. Del.—Plotkin v. Plotkin, 125 A. 
455, 2 W.W.Harr. 455. 

43. Wis.—W^ait v. Pierce, 209 N.W. 
475, 191 Wis. 202, 48 A.L.R. 276, 
reheard 210 N.W. 822, 191 Wis. 
202, 48 A.L.R. 276. 

Effect of other statutes of general 
application 

The statutes made for protection 
of married women do not yield to 
other statutes having general appli¬ 
cation when they are not in har¬ 
mony.—Durr Drug Co. v. Acree, 194 

So. 544, 239 Ala. 194. 

49. Or.—In re Edwards’ Estate, 14 
P.2d 274, 140 Or. 431—Stout v. Van 
Zante. 219 P. 804, 109 Or. 430, re¬ 
hearing denied 220 P. 414, 109 Or. 
430. 

Pa.—^Northampton Brewery Corpora¬ 


tion V. Lande, 10 A.2d 583, 138 Pa. 

Super, 235. 

S.D.—Scotvold V. Scotvold, 298 N.W. 

266. 

Tenn.—Angel v. McClean, 116 S.W.2d 

1005, 173 Tenn. 191—Jefferson 

County Bank v. Hale, 280 S.W. 408, 

152 Tenn. 648. 

30 C.J. p 716 note 88. 

In Colorado it was stated that 
Mills StAnnot. c 3 removed every 
disability which coverture had for¬ 
merly imposed on married women as 
far as their separate property and 
earnings were concerned.—Tuttle v. 
Shutts, 96 P. 260, 43 Colo. 534. 

In Creorgia a married woman, ex¬ 
cept as restrained by law, has same 
powers and rights as feme sole.— 
Bacon v. Bacon, 133 S.E. 512, 161 
Ga, 978. 

In Iiouisiaua 

(1) It has been stated that a mar¬ 
ried woman, by virtue of emancipa¬ 
tion laws, has practically every pre¬ 
rogative that the husband has.—Mou¬ 
lin V. Monteleone, 115 So. 447, 165 
La. 169. 

(2) In a later case referring to 
particular statutes it was held that 
Acts 1928 No. 283 was intended to 
and did effectively emancipate mar¬ 
ried women from all civil disabilities 
and incapacities theretofore affecting 
them from which they had not been 
relieved by Acts 1916 No. 94 and Acts 
1918 No. 244.—State ex rel. Kenning- 
ton V. Red River Parish School 
Board, App., 193 So. 225. 

(3) Community property generally 
see infra §§ 462—590. 

In Wisconsin, L.1921 c 599, St.l925 
§ 6.015, broadening rights and priv¬ 
ileges of women was intended to 
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place them on equality with men be¬ 
fore law in all respects.—^Wait v. 
Pierce, 209 N.W. 475’ 191 Wis. 202, 48 
A.L.R. 276, on rehearing 210 N.W. 
822, 191 Wis. 202, 48 A.L.R. 276. 

50. Tenn.—Mayo v. Gleason Bank, 
205 S.W. 125, 140 Tenn. 423. 
Property rights and contracts only 

were affected by Married Women's 
Act, St.l927 § 8616 et seq.—State v. 
Arnold, 235 N.W. 373. 182 Minn. 318. 

51. Minn.—State v. Arnold, supra. 

52. Mont.—Conley v. Conley, 15 P.2d 
922, 92 Mont. 425. 

53. Under Oklahoma law, as regards 
property of married persons, "sepa¬ 
rate property” has by necessary im¬ 
plication been defined as property ac¬ 
quired by either spouse as result of 
his or her separate earnings, skill, in¬ 
dustry, or labor.—Joiner v. Joiner, 
112 S.W.2d 1049, 131 Tex. 27. revers¬ 
ing, Civ.App., 87 S.W.2d 903. 

Property as community or separate 

in community property states see 
infra §§ 469-500. 

Wife's separate estate in general see 
infra §§ 226-388. 

54. Ala.—Pollard v. American Free¬ 
hold Land Mortg. Co., 16 So. 801, 
103 Ala. 289. 

30 C.J. p 716 note 95. 

Wife’s separate estate generally see 
infra §§ 226-38S. 

In liEassachusetts 

(1) In a proceeding in which it was 
decreed that petitioner was living 
apart from her husband for justifia¬ 
ble cause, which decree authorized 
petitioner, under Gen.L. c 209 § 35, to 
convey her real estate in the same 
manner and with the same effect as 
though she were sole, the evidence 
was regarded as sufficient to support 
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however, and no general power to contract, trade, 
or sue as a feme sole can be conferred by the court 
when the statute makes provision for contracts oni} 
in connection with separate estates.^® 

A statute of this general type does not apply to 
personal property where the wife has been freed 
of her disabilities respecting such property by other 
statutory disabilities.®® Under such a statute the 
court has no power to deprive the husband of in¬ 
terests in his wnfe’s realty vested in him prior to 
the passage of the general married women’s act.®^ 

§ 169. Effect of Incapacity or Absence of 

Husband or Separation 

a. General considerations 

b. Alienage of husband 

c. Insanity of husband 

d. Absence of husband; separation 

a. General Considerations 

Civil death of the husband, including banishment or 
abjuration of the realm or state, in general removes the 
disabilities of the >vife. 

Civil death of the husband, at common law, re¬ 
moves the disabilities of the wife.®® So, according 
to some cases, her disabilities are removed where 
the husband has been banished®® or has abjured the 
realm or state.®® 

The incapacity of the husband as a ground for 
his wife’s suing as feme sole is considered infra § 
390. 

b. Alienage of Husband 

A resident married woman is free of the usual disa¬ 
bilities where her husband is an alien and has never 
been in the United States. 

Where the husband is an alien and has never been 
in the United States, the disabilities of coverture 
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are removed at common law.®l A like rule has 
been applied notwithstanding the alien husband 
made a short visit to the United States.®- It has 
been held that the mere fact that a married woman 
resided in a Union state during the Civil W ar while 
her husband was in the army of the Confederate 
states did not so affect their marital rights as to 
give her the status of a feme sole.®® 

The alienage of a husband as affecting a suit by 
or against his wife as a feme sole is considered in¬ 
fra § 390. 

c. Insanity of Husband 

The mere fact that the husband is insane does not 
remove the disabilities of the wife, in the absence of 
statute effecting such result. 

The mere fact that the husband is insane does 
not, at common law, remove the contractual disa¬ 
bilities of the wife.®^ 

Some statutes have conferred contractual powers 
on a married woman in case of the insanity of her 
husband,®® but a statute providing that when from 
^‘drunkenness, profligacy, or other cause” a husband 
fails to provide for his wife she may act as though 
sole does not include his intellectual inferiority.®® 

The insanity of a husband as affecting the right 
of his wife to sue as a feme sole is considered gen¬ 
erally infra § 390. 

d. Absence of Husband; Separation 

(1) General considerations 

(2) Statutory provisions 

(1) General Considerations 

As a general rule the disabilities of a wife are re¬ 
moved where her husband has deserted her and has left 
the state, even in the absence of statutory provision in 
that regard. 


the decree.—Gerrish v. Gerrish, 144 
N.E. 235, 249 Mass. 219. 

(2) In such proceeding” a pending 
libel for divorce, as evidence, was 
properly limited to question of de¬ 
sertion; such libel had no bearing 
on issue whether wife was living 
apart from husband for justifiable 
cause.—Gerrish v. Gerrish, supra. 

55. Ala.—^Hatcher v. Diggs, 76 Ala. 
189. 

30 C.J. p 716 note 96. 

56. Ky .—Fowler v. Fowler, 127 S.W. 
1014, 138 Ky. 326. 

57. Ky.—Fowler v. Fowler, supra. 

58. U.S.—Rhea v. Rhenner, D.C., 1 
Pet. 105, 7 L.Ed. 72. 

Conn.—Cornwall v. Hoyt, 7 Conn. 420. 
Mass.—Gregory v. Paul, 15 Mass. 31. 
30 C.J. p 717 notes 3-7. 


“Civil death” defined see 14 C.J.S. P 
1155 notes 70-72. 

59. U.S.—Rhea v. Rhenner, D.C., 1 
Pet. 105, 7 L.Ed. 72. 

X.C.—Troughton v. Hill, 3 N.C. 406. 
30 C.J. p 717 note 4, 

“Banishment” defined see 8 C.J.S. p 
385 notes 23-25. 

60. Ala.—Krebs v. O’Grady, 23 Ala. 
726, 58 Am.D. 312. 

Conn.—Cornwall v, Hoyt, 7 Conn. 420. 
Md.—^Worthington v. Cooke, 52 Md. 
297. 

Mich.—Sanborn v. Sanborn, 62 N.W. 

371, 104 Mich. 180. 

30 C.J. p 717 note 5. 

"Abjure” defined see 1 C.J.S. p 309 
note 78. 

61. Mass.—Gregory v. Paul, 15 
Mass. 31. 

N.Y.—McArthur v. Bloom, 9 N.Y.Su- 
per. 151. 


N.C.—Levi V. Marsha, 29 S.E. 832, 
122 N.C. 565. 

30 C.J. p 717 notes 8, 10-12. 

62. Mo.—Gallagher v. Delargy, 57 
Mo. 29. 

63. Va.—Stewart v. Conrad, 40 S.E. 
624, 100 Va. 128. 

30 C.J. p 718 note 15. 

64. Tex.—Lee v. Hall Music Co., 3o 
S.W.2d 685, 687, 119 Tex. 547, cit¬ 
ing Corpus Juris, and reversing, 
Civ.App., 1 S.W.2d 932. 

30 C.J. p 718 note 16. 

65. Ala.—Royal v. Goss, 45 So. 231, 
154 Ala. 117. 

30 C.J. p 718 note 18. 

6& Wis.—Edson v. Hayden, 20 Wis. 
682. 
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Under the old rule obtaining at common law, the 
mere fact that the husband has left his wife or that 
they are living separate and apart does not remove 
her disabilities,and this is true whether his ab¬ 
sence or the separation is temporary's or is likely to 
be permanent.89 However, irrespective of statutory 
modification of the common law, considered infra 
subdivision d 2 of this section, it has been held or 
recognized that, under principles analogous to those 
giving privileges of a feme sole to a married wo¬ 
man whose husband has abjured the realm, consid¬ 
ered supra subdivision a of this section, a wife 
whose husband has both deserted her and left the 
state may enjoy the privileges and is subject to the 
liabilities of a feme sole.'^® Under this doctrine 
there must be an absolute renunciation of the mar¬ 
riage relation coupled with continued absence from 
the stateJ^ There is authority holding that in ad¬ 
dition it must appear that the husband has no inten¬ 
tion of ever returning to the stateJ^ 

Where the desertion is absolute and complete, the 
wife may contract as a feme sole.'^* 

The rule that the disabilities of the wife are re¬ 
moved by absence beyond the state and abandon¬ 
ment on the part of the husband has been applied 
in some cases to the conveyance of real property by 
the wife,'^^ although it has been held that the wife 
may not convey without the joinder of her husband, 
notwithstanding he has deserted her, where a stat¬ 


ute requires joinder by the husband, as shown in¬ 
fra § 199. 

Absence, abandonment, or nonsupport on the part 
of the husband as ground for his wife’s^becoming a 
feme sole trader is considered infra § 205. 

Burden of proof. The burden of proving an 
abandonment such as would render the wife liable 
as a feme sole rests on the person seeking to charge 
her.75 

(2) Statutory Provisions 

Some statutory provisions have removed I" various 
degrees disabilities of a wife in case she has been ae- 
serted by, or is living apart from, her husband. 

Under the modern doctrine as influenced by stab 
utes expressly or impliedly removing the disabili¬ 
ties of an abandoned wife to a greater or less ex¬ 
tent, a deserted wife may possess many of the priv¬ 
ileges and liabilities of a feme sole.’® Some stat¬ 
utes have been regarded as broad enough to enable 
a wife to contract generally where she has been de¬ 
serted by her husband'*'? or where she is living sep¬ 
arate and apart from her husband.A voluntary 
separation under circumstances showing the hus¬ 
band’s intent to desert his wife permanently may 
be sufficient.'?® The validity of statutes here con¬ 
sidered has been upheld.*® 

Some statutes have authorized a married woman 
coming into the state and residing there to con- 


67. Ala.—^High v. Worley, 33 Ala. 
196. 

Ark.—Rogers v. Phillips, 8 Ark. 366, 
47 Am D. 727. 

D.C.—Williams v. Reid, 19 D.C. 46. 

Me.—Fuller v. Bartlett, 41 Me. 241. 

30 C.J. p 718 notes 24-36. 

68. Ark.—Rogers v. Phillips, 8 Ark. 
366, 47 Am.D. 727. 

30 C.J. p 718 note 25. 

69. Mass.—Commonwealth v. Cul- 
lins, 1 Mass. 116. 

Pa.—Brook’s Estate, 8 Pa.Co. 514. 

30 C.J. p 718 note 26. 

TO. Ind.—Loy v. Loy, 27 N.E. 351, 
128 Ind. 150. 

Md.—Wolf V. Bauereis, 19 A. 1045, 72 
Md. 481, 8 L.R.A. 680. 

Mo.—Phelps V. Walther, 78 Mo. 320, 
47 Am.R. 112. 

30 C.J. p 718 note 29, p 719 notes 37, 
43. 

Ahandonment and departure from 
territory 

Mont.—Palmer v. McMasters, 9 P. 
898, 6 Mont. 169. 

Right of deserted wife to sue or be 
sued in her own name in general 
see infra § 390. 

71. Mass.—Gregory v. Pierce, 4 
Mete. 478. 


2^eb.—Peterson v. Gunnarson, 182 N. | 
W. 505, 106 Neb. 29, 15 A.L.R. 830. j 
Nev.—Beckman v. Stanley, 8 Nev. 
257. 

30 C.J. p 719 note 30. 

72. Ala.—Krebs v. O’Grady, 23 Ala. 
726. 58 Am.D. 312. 

Vt —Robinson v. Reynolds, 1 Aik. 
174, 15 Am.D. 673. 

73. Mass.—^Abbot v. Bayley, 6 Pick. 
89. 

74. W.Va.—Buford v. Adair, 27 S-E. j 
260, 43 W.Va. 211, 64 Am.S.R. 854. 

30 C.J. P 717 note 8. 

75. Mass.— Kendall v. Jennison, 119 
Mass. 251—Gregory v. Pierce, 4 
Mete. 478. 

76. Conn.—Moore v. Stevenson, 27 
Conn. 14. 

Mich.—Carstens v. Hanselman, 28 N. 

W. 159, 61 Mich. 426, 1 Am.S.R. 606. 
30 C.J. P 719 notes 37, 38. 

Cause of abandonment has been re¬ 
garded as immaterial under some 
statutes.—Moore v. Stevenson, 27 
Conn. 14—30 C.J. p 720 note 49. 
Authority to contract for necessaries 
Mich.—Carstens v, Hanselman, 28 N. 
W. 159, 61 Mich. 426, 1 Am.S.R. 
606. , 

30 C.J. p 719 note 42. 
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Capacity of married woman to make 
will see the C.J.S. title Wills §§ 9- 
11, also 68 C.J. p 419 note 34-p 423 
note 98. 

Statute permitting deserted wife to 
convey without joinder of husband 
see infra § 199. 

Statutory provisions authorizing mar¬ 
ried woman to engage in business 
in general see infra § 204. 

77. Tenn.—Johnson v. Graves, 15 
Tenn.App. 466—^Teatman v. Bell- 
main, 6 Lea 488. 

30 C.J. P 719 note 43. 

78. W.Va.—Peck v. Marling, 22 W. 
Va. 70S. 

30 C.J. p 719 note 43. 

Statute authorizing carrying on of 
trade or business 
Under statutory provisions to the 
effect that a married woman living 
separate and apart from her husband 
may in her own name carry on any 
trade or business, by necessary impli¬ 
cation she mav contract generally.— 
Peck V. Marling, supra. 

79. N.C.—^Witty V. Barham, 61 S.B. 
372, 147 N.C. 479. 

30 C.J. p 720 note 52. 

80. N.C.—Hall v. Walker, 24 S.E. 6, 
118 N.C. 377. 

30 O.J. p 719 note 44. 
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tract as a feme sole if her husband has never been 
in the state.^^ 

§ 170. Effect of Termination of Coverture 

The death of the husband or an absolute divorce 
removes the disabilities of coverture. 

Complete dissolution of the marriage through the 
death of the husband removes the disabilities of 
coverture.®- The presumption of death arising from 
unexplained absence, considered in detail in Death 
§ 6, may be indulged with respect to the absence of 
a married man as a ground for removal of the wife’s 
disabilities of coverture.®® 

The ratification after termination of coverture 
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of contracts made during coverture is considered 
infra § 192. 

Divorce. An absolute divorce or a divorce a vin¬ 
culo matrimonii removes the disabilities of cover¬ 
ture.®^ 

It has been held or recognized that a partial di¬ 
vorce or a divorce a mensa et thoro or judicial sep¬ 
aration does not remove the disabilities of cover¬ 
ture at common law,®® although there is also au¬ 
thority for the contrary view.®® Under some stat¬ 
utes such a divorce may remove the disabilities of 
coverture.®*^ 

The effect of a decree for divorce is discussed 
generally in Divorce §§ 175-184. 


EDSBAND AND ^Y1FE 

I 


B. PARTICULAR RIGHTS AND TRANSACTIONS 


1. In General 


§ 171. Appointment of Agent or Trustee 

Whether a married >voman may appoint an agent 
depends in general on whether she is authorized to con¬ 
tract with respect to her separate property or has general 
statutory authority to contract or to deal with prop¬ 
erty. 

In general at common law a married woman has 
no power to appoint an agent.®® When, however, 


she may contract with reference to her separate 
property, under general rules stated infra § 309, 
she may appoint an agent to act for her,®® although 
such appointment will be held invalid in the absence 
of proof that the transaction affected her separate 
estate.®® So, also, under general statutory authority 
to contract or to deal with property, she may ap¬ 
point an agent. 


81. U.S.—In re Ruddell, D.C.Mass., 
20 F.Cas.No.12,109, 2 Lowell 124. 

R. I.—Mason v. Jordan, 13 R.I. 193. 
so C.J. p 720 note 45. 

82. Ga.—Singleton v. Farmers & 
Merchants Bank, 191 S.E. 478, 55 
Ga.App. 776. 

so C.J. p 720 note 58. 

Contract for hurial expenses of de¬ 
ceased husband 

Immediately on death of husband, 
surviving spouse may enter into val¬ 
id contract for burial expenses of 
husband.—Leatherman v. J. Austin 
Dillon Co., 13 S.E.2-d 94, 64 Ga.App. 
314. 

Ck>ntracts of suretyship 

A widow may become a surety for 
another and is bound by her contracts 
of suretyship.—Smalley v. Bassford, 
13 S.E.2d 662, 191 Ga. 642—Singleton 
V. Farmers & Merchants Bank, 191 

S. E. 478, 55 Ga.App. 776. 

IS&w promise 

t^Tiere the deed of a married wo¬ 
man is invalid by reason of a de¬ 
fective acknowledgment and after her 
husband’s death she orally promised 
to execute a new deed, such agree¬ 
ment may be enforced.—Price v. 
Hart, 29 Mo. 171. 

83. N.Y.—King v. Paddock, 18 

Johns. 141. 

S.C.—^Boyce v. Owens, 19 S.C.L. 8. 

84. Ind.—Piper v. May, 51 Ind. 283. 


Me.—^Webster v. Webster, 58 Me. 139, 
4 Am.R. 253. 

30 C.J. p 720 note 60. 

Obligation incurred while married 
A single woman who is a feme sole 
as the result of a divorce may be 
sued in Florida on an obligation in¬ 
curred by her in another state while 
married where such obligation was 
\’^lid when and where made.—^Work¬ 
ingmens Co-op. Bank v. Wallace, Fla., 
9 So.2d 731. 

85. Pa.—Clark v. Clark, 6 Watts & 
S. 85—^Harley v. Leonard, 4 Pa. 
Super. 431. 

30 C.J. p 720 note 61. 

86. Mass.—Pierce v. Burnham, 4 
Mete. 303—Dean v. Richmond, 5 
Pick. 461. 

87. Pa.—Scaife v. McKee, 148 A. 37, 
298 Pa. 33, appeal dismissed Scaife 
V. Scaife, 50 S.Ct. 459, 281 U.S. 
771, 74 L,Ed. 1177, and McKee 
V. Scaife, 50 S.Ct. 459, 281 U.S 771, 
74 L.Ed. 1178. 

30 C.J. p 720 note 64. 

Legislative divorce 

Under an act of the legislature 
granting to a wife a divorce from 
bed and board and defining her rights 
and status it was held that she was 
entitled to execute a deed releasing 
an annuity.—Bird v. Stilley, 1 Del. 
339. 


88. Me.—^Allen v. Hooper, 50 Me. 
371. 

30 C.J. p 720 note 66. 

In Plorida 

(1) Married woman, not free deal¬ 
er under statute, cannot appoint 
agent in conventional sense whose 
acts shall bind her personally.—Pot¬ 
ter V. Plorida Motor Lines, D.C.Fla., 
57 F.2d 313. 

(2) She may, however, permit an¬ 
other to act for her as her agent.— 
Friddle v. Stewart, 176 So. 750, 129 
Fla. 821—Porter v. Taylor, 59 So. 400, 
64 Fla. 100. 

As to property not equitable separate 
estate 

Mo.—Macfarland v. Heim, 29 S.W. 
1030. 127 Mo. 327, 48 Am.S.R. 629— 
Wilcox V. Todd, 64 Mo. 388. 

Power of married woman: 

As sole trader to appoint agent see 
infra § 208. 

To appoint husband as agent see 
supra § 68. 

89. Ind.—Vail v. Meyer, 71 Ind. 159. 
N.C.—Bazemore v. Mountain, 28 S.E. 

17, 121 N.C. 59. 

30 C.J. p 720 note 69, p 620 note 7. 

90. Mo.—Hall V. Callahan, 66 Mo. 
316—Wilcox V. Todd, 64 Mo. 388. 

Tenn.—Collier v. Struby, 47 S.W. 90, 
99 Tenn. 241. 
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Her power to contract through an agent is co¬ 
extensive with her power to contract in person.^- 
She may ratify the act of her agent whom she has 
authority to appoint.^^ Where she has power to 
appoint an agent to deal generally with her prop- 
erty, the married woman is chargeable with knowl¬ 
edge of all facts known to such agent.^^ 

Where statutes prescribe the manner in which a 
married woman may appoint an agent, failure to 
comply with the statutory requirements renders her 
appointment a nullity.95 

Power of attorney, A married woman cannot, 
at common law, give an effective power of attorney 
to convey her real estate.^® Under some statutes, 
however, she may appoint an attorney in fact to 
deal with property in which she is interested^by 
complying with such statutory requirements as may 
be imposed, as, for example, joinder of her hus- 
band.^^ 

Some statutes have specifically authorized a mar¬ 
ried woman to appoint an attorney to prosecute ac¬ 
tions in her name or in the name of her husband 
and herself.^^ 

Trustee, While it has been held that a cestui 


§ 172 

que trust who is a married woman may not appoint 
a new trustee in the absence of a provision in the 
instrument creating the trust w'^hich confers the 
power of appointment,^ the right of a married wo¬ 
man to appoint a new trustee has been recognized 
where the instrument creating the trust confers such 
authority^ and joinder of the husband in the ap¬ 
pointment of the trustee may be unnecessary in such 
case.^ 

Under restrictions imposed by some constitutional 
and statutory provisions, a married woman cannot 
create a parol trust in lands.'* 

§ 172. Acting as Agent or Trustee 

In general a married woman may be an agent or 
trustee. 

Since it is not necessary for a person to be sui 
juris in order to have the capacity to act as an 
agent, as shown in Agency § 14, a married woman 
may be appointed and act as an agent for a third 
person,S even without the consent of her husband 
but where her general disability to contract remains 
unchanged by statute she cannot through a contract 
of agency subject herself to personal liability.*^ 


183, 101 N.T. 77. 3 How.Pr.,N.S., 
361, affirming 30 Hun 138. 

Pa—Bauck v. Swan, 23 A. 242, 146 
Pa. 444. 

30 C.J. p 721 note 72. 

Statutory power of married woman 
to contract in general see infra § 
178. 

92. Ga.—Hutcheson v. May, 151 S.E. 
657, 40 Ga.App. 746. 

Md.—Safe Deposit & Trust Co. of 
Baltimore v. StraufC, 189 A. 195, 
171 Md. 305. 

30 C.J. p 721 note 75. 

93. Mo.—Kirkpatrick v. Pease, 101 S. 
W. 651, 202 Mo. 471. 

94. Mo.—^Hickman v. Green, 22 S.W. 
455, 27 S.W. 440, 123 Mo. 165, 29 
L.R.A. 39. 

30 C.J. p 722 note 83. 

95. Ala.—Troy Fertilizer Co. v. 
Zachry. 21 So. 471, 114 Ala. 177. 

30 C.J. p 721 note 76. 

96. Ark.—Batte v. McCaa, 44 Ark. 
398. 

N.Y.—Hardenburgh v. Lakin, 47 N.Y. 

109, 10 Am.R. 335. 

30 C.J. p 721 note 77. 

Validating statute 

In view of a validating statute. 
Shannon Code §§ 3764, 3765, a deed 
of a married woman executed by an 
attorney in fact and registered for 
more than twenty years was valid 
and admissible in evidence, even 
though a married woman cannot con¬ 
vey by an attorney in fact.—Kobbe v. 
Harriman Land Co., 98 S.W. 175, 117 
Tenn. 315. 


Bnle applicable in particular instanc¬ 
es notwithstanding statute 
Iowa.—Swartz v. Andrews, 114 N.W. 

888, 137 Iowa 261, 126 Am.S.R. 285. 
Ky.—Wright v. Begley, 101 S.W. 342, 
31 Ky.L. 53—Swafford v. Herd, 65 
S.W. 803, 23 Ky.L. 1556. 

N.Y.—Hardenburgh v. Lakin, 47 N.Y. 
109. 

30 C.J. p 721 note 78. 

97. RJ.—Smith v. McGuinness, 14 
R.L 59. 

30 C.J. p 721 note 79. 

Joinder of husband 

Under some statutes joinder of 
the husband is not essential to the 
validity of the wife’s power of at¬ 
torney authorizing another to join 
with her husband in conveying her 
interest in her husband's real estate. 
—Sipe V. Gasoline Supply Co., 28 Pa. 
Dist. 321. 

93 ^ U.S.—^Williams v. Paine, App.D. 
C., 18 S.Ct. 279, 169 U.S. 55, 42 L. 
Ed 658. 

30 C.J. P 721 note 81. 

99. S.C.—Guphill V. Isbell, 18 S.C.L. 
349. 

I^ight of married woman to employ 
counsel see infra § 182. 

1 , Ky.—Grundy v. Drye, 48 S.W. 155, 
104 Ky, 825, 20 Ky.L. 970, rehearing 
denied 49 S.W. 469, 104 Ky. 825. 

2 , Fla.—Stearns v. Praleigh, 23 So. 
18, 39 Fla. 603, 39 L.R.A. 705. 

30 C.J. P 722 note 82. 

Capacity of married woman to exe¬ 
cute power in general see the C.J. 
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5. title Powers § 35, also 49 C.J. p 
1279 notes 64-67. 

3. Fla.—Stearns v. Fraleigh, 23 So. 
18, 39 Fla. 603, 39 L.R.A. 705. 

4. N.C—Wise v. Raynor, 157 S.E. 
853, 200 N.C. 567. 

5. Ala.—Pullam v. State, 78 Ala. 31, 
56 Am.R. 21. 

Wis.—Birdsall v. Dunn, 16 Wis. 235. 
30 C.J. p 722 note 87. 

Selling land as agent 

Married woman, when duly author¬ 
ized in writing, may sell land of an¬ 
other as agent, even though it may 
be unlawful for either husband or 
wife to purchase land at sale which 
other spouse is conducting as agent 
or in other fiduciary capacity; in 
such case no order from the superior 
court of the diomicile of the married 
woman is appropriate.—Byrd v. 
Vance, 124 S.E. 705, 158 Ga. 787. 

Bills and notes 

A married woman may make, in¬ 
dorse, or accept bills and notes as 
agent of a third person.—Lee Bank 
V. Satterlee, 24 N.Y.Super. 1, 17 Abb. 
Pr. 6—30 C.J. p 686 note 56. 

Married woman as agent for her hus¬ 
band see supra §§ 65-67. 

6. Ala.—Pullam v. State, 78 Ala. 81, 
56 Am.R. 21. 

7. Miss.—Tucker v. Cocke, 32 Miss. 
184. 

Disability with respect to contracts 
in general see infra § 176. 



§ 172 


HUSBAND AND WIFE 


41 C.J.S. 


Trustee.- A married woman may be a trustee,^ 
except where precluded from acting as trustee by 
statutes expressly or impliedly prohibiting a feme 
covert from acting for the particular trust involved.^ 

A married woman does not, however, become per¬ 
sonally liable for her breach of trust where the 
common-law disabilities of coverture prevail.^^ On 
the ground that the husband is personally liable for 
any breach of trust his wife may commit, the rule 
has been announced that she cannot act in the ad¬ 
ministration of a trust without his concurrence or 
assentAi 

§ 173. Submission to Arbitration 

In general whether a married woman may join in a 
submission to arbitration depends on whether she is 
authorized to act generally with respect to the property 
or matter involved. 

Because of her common-law incapacity to con¬ 
tract, a married woman, acting alone, may not in 
general bind herself by submission to arbitration, 
and if she has signed an agreement for an arbi¬ 
tration she cannot be compelled to perform an 
award but, even at common law, a married wo¬ 
man may submit to arbitration concerning her sep¬ 
arate property over which she may have the power 
of disposition as a feme sole.^^ Under some stat¬ 
utes removing disabilities, she may submit to an ar¬ 
bitration binding on her.is It has been held, how¬ 


ever, that capacity to submit will not be inferred 
from a general statute relating to awards and arbi¬ 
tration,and that a married woman cannot submit 
to arbitration the question of title to lands owned 
by her, where the statute authorizes her to convey 
real estate only with the written assent of her hus- 
band.^*^ 

§ 174. Confession of Judgment 

Questions as to confession of judgment by mar¬ 
ried woman are considered generally infra § 448; 
with respect to her separate estate infra § 330; in 
community property states infra § 552; and as to 
confession of judgment involving transaction be¬ 
tween husband and wife supra § 160. 

Examine Pocket Parts for later cases. 

§ 175. Political Rights 

While formerly a married woman possessed but few 
political rights, her sex and coverture do not exclude her 
from citizenship, and various modern statutory and 
constitutional provisions have greatly broadened her 
political rights. 

While formerly married women, as well as un¬ 
married women, possessed but few political rights 
and privileges,it has been stated that the inca¬ 
pacities of married women at common law do not 
reach their political rights.19 So sex or coverture 
does not exclude married women from citizenship,^^ 


8. Ind.—^Rose v. Rose, 93 Ind. 179— 
Moore v. Cottingham, 90 Ind. 239. 

Pa.—Still V. Ruby, 35 Pa. 373. 

Tex.—^Frint v. Tate, Civ.App,, 162 S. 
W.2d 737. 

30 C.J. p 722 note 91. 
liand 

A married woman may hold title 
to land in trust for use and benefit 
of other persons.—Print v. Tate, su¬ 
pra. 

Parol trust 

Married woman orally agreeing 
with others to advance purchase price 
and to buy mineral lease for joint 
benefit of all and subsequently ac¬ 
cepting such promisees' deferred pay¬ 
ments for their interests was bound 
by agreement, and could act as trus¬ 
tee in parol trust created thereby 
without assent or joinder of husband. 
—Sanders v. Stinnette, Tex.Civ.App., 
73 S.W.2d 637, error refused. 
Eligibility of married woman to be¬ 
come: 

Assignee for benefit of creditors 
see Assignments for Benefit of 
Creditors § 171. 

Executor or administrator see Ex¬ 
ecutors and Administrators §§ 28 
S, 49 g. 

Guardian of minor see Guardian 
and Ward § 18. 

9. Ind.—Lochenour v. Lochenour, 61 
Ind. 595. 


Ky.—Bartels v. Froelich, 16 S.W. 358, 
17 Ky.L. 177. 

30 C.J, p 722 note 92. 

10. Fla.—Payne v. Stump, 139 So. 
191. 104 Fla. 70. 

11. U.S.—U. S. Trust Co. of New 
York V. Sedgwick, N.Y., 97 U.S. 304, 
24 L.Ed. 954. 

Husband’s liability at common law 
for wife's torts in general see in¬ 
fra §§ 217-219. 

12. Ill.—Spurck V. Crook, 19 Ill. 
415. 

N.Y.—Rumsey v. Leek, 5 Wend. 20. 

30 C.J. p 722 note 97. 

Joinder or consent of husband 

(1) It has been stated that *‘we 
do not at present perceive why she 
might not with her husband, by a 
submission of a question as to the 
title of her land, to the decision of 
arbitrators, make a contingent dis¬ 
position of the land in this indirect 
manner: on this point we need not 
give any opinion.”—^Weston v. Stuart, 
11 Me. 326, 330. 

(2) Where an award disposed of 
property of married women, it was 
presumed that the submission was 
made with their husbands’ consent, 
as required by statute in the ab¬ 
sence of an allegation to the con¬ 
trary.—^Brown v. Mize, 24 So. 453, 
119 Ala. 10. 


Capacity of women to act as arbitra¬ 
tors see Arbitration and Award § 
46 a. 

Disability as to contracts generally 
see infra § 176. 

13. Ill.—Spurck V. Crook, 19 Ill. 415. 
Pa.—Offerman v. Packer, 26 Leg.Int 

205. 

14. Miss.—Memphis & C. R. Co. v. 
Scruggs, 50 Miss. 284. 

15. Me.—Duren v. Getchell, 55 Me. 
241. 

30 C.J. p 722 note 1. 

16. Miss.—Handy v. Cobb, 44 Miss. 
699. 

17. N.C.—Smith v. Bruton, 49 S.E. 
64, 137 N.C. 79. 

18. Tex.—Borger Independent School 
Dist. V. Dickson, Civ.App., 52 S.W. 
2d 505, 508, quoting Corpus Juris. 

30 C.J. p 722 notes 4-6. 

Merger of identity in general see 
supra § 5. 

19. U.S.—Shanks v. Dupont, S.C., 3 
Pet. 242, 7 L.Ed. 666. 

20. Mass.—In re Opinion of the Jus¬ 
tices. 22 N.E.2d 49, 303 Mass. 631, 
123 AL.R. 199. 

30 C.J. p 722 note 6 [a]. 

Members of state 

Married women are members of the 
state.—In re Opinion of the Justices, 
supra. 
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and, as members of the state, they share with other 
citizens the duties and privileges of citizenship, sub¬ 
ject only to constitutional limitations and valid stat¬ 
utory limitations.^^ 

Various modern statutory and constitutional pro¬ 
visions have greatly broadened the civil and politi¬ 
cal rights of married women.22 In some jurisdic¬ 


tions women have been fully emancipated as citi¬ 
zens,^® and are eligible to any position which a man 
can hold.24 

The right to vote and discrimination with regard 
tliereto as affected by sex are considered in Elec¬ 
tions § 8 b. 


2. Contracts 


§ 176. In General 

At common law a married woman has no capacity to 
contract; and in equity she can contract, in the absence 
of a statute providing otherwise, only with reference to 
her separate property. 


At common law a married woman is without ca¬ 
pacity to enter into a contract®^ that will be bind¬ 
ing on,2® and enforceable against,27 her personally, 


Naturalization of married women see 
Aliens §§ 133, 146. 

Whether citizenship: 

Acquired by marriage to citizen 
husband see Citizens § 10. 

Lost by marriage to alien husband 
see Citizens § 16. 

Women generally as citizens see Cit¬ 
izens § 1. 

21. Mass.—In re Opinion of the Jus¬ 
tices, supra. 

Begnlation of employment of mar¬ 
ried women in public service 

(1) With respect to authority of 
general court to enact laws regard¬ 
ing employment in public service of 
married women, no grant of power 
or limitation thereon is to be 
found in the preamble to the consti¬ 
tution of the commonwealth that is 
not embodied in the other provisions 
of the constitution.—In re Opinion of 
the Justices, supra. 

(2) A statute excluding from pub¬ 
lic employment of every nature by 
a political unit all married women 
irrespective of age, character and ca¬ 
pabilities would be invalid.—In re 
Opinion of the Justices, supra. 

(3) An express disqualification of 
married women from public employ¬ 
ment cannot be imposed by statute 
under legislative power to regulate 
the relations of husband and wife; 
such a statute bears no substantial 
relation to the purpose of restoring 
the unity and identity of husband 
and wife existing at common law.— 
In re Opinion of the Justices, supra. 

(4) A statute providing that a hus¬ 
band and wife shall not at the same 
time be employed in the service of 
the commonwealth or that the em¬ 
ployment of all female persons whose 
husbands are also employed by the 
political unit to which statute ap¬ 
plies shall cease on and after the 
effective date of the statute, would be 
invalid.—In re Opinion of the Jus¬ 
tices, supra. 

22. Idaho.—Overland Nat. Bank v. 
Halverston, 196 P. 217, 33 Idaho 
489. 


Mass.—In re Opinion of the Justices, 
22 N.E.2d 49, 303 Mass. 631, 123 
A.L.R. 199. 

Civil rights equal to husband’s 
A married woman has, at least po¬ 
tentially, all the civil rights of her 
husband. 

Idaho.—Overland Nat. Bank v. Hal¬ 
verston, 196 P. 217, 33 Idaho 489. 
Tex.—Borger Independent School 

Dist. v. Dickson, Civ.App., 52 S.W. 

2d 505, 508, quoting Corpus Juris. 

23. Idaho.—Overland Nat. Bank v. 
Halverston, 196 P. 217, 33 Idaho 
489. 

Tex.—Borger Independent School 

Dist. V. Dickson, Civ.App., 52 S.W. 
2d 505, 508, quoting Corpus Juris. 

24. Idaho.—Overland Nat Bank v. 
Halverston, 196 P. 217, 33 Idaho 
489. 

Tex.—Borger Independent School 

Dist. V. Dickson, Civ.App., 52 S.W. 
2d 505, 508, quoting Corpus Juris. 

30 C.J. p 722 note 11. 

25. U.S.—Potter v. Florida Motor 
Lines, D.C.PIa., 57 F. 2d 313. 

Fla.—Hogan v. Supreme Camp of 
American Woodmen, 1 So.2d 256, 
146 Fla. 413, 

Idaho,—Craig v. Lane, 89 P.2d 1008, 
60 Idaho 178. 

Mass.—In re .Opinion of the Justices, 
22 N.E.2d 49, 303 Mass. 631, 123 
A.L.R. 199. 

Pa.— ^Wilkes-Barre Deposit & Savings 
Bank v. Hermann, 6 A.2d 496, 334 
Pa. 560. 

Tex.—Lee v. Hall Music Co., 35 S.W. 
2d 685, 119 Tex. 647, reversing, 
Civ.App., 1 S.W. 2d 932—Graham 
V. Carmany, Civ.App., 2 S.W.2d 467 
—Lane v. Moon, 103 S.W. 211, 46 
Tex.Civ.App. 625. 

30 C.J. p 716 note 84, p 723 note 13. 
lu own name 

At common law, wife could not 
contract in her own name.—Plotkin 
V. Plotkin, 125 A. 455, 2 W.W.Harr., 
Del., 455. 

26. Fla.—Kellogg-Citizens Nat Bank 
of Green Bay, Wis., v. Felton, 199 
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' So. 50, 145 Fla. 68—Blood v. Hunt 
121 So. 886, 97 Fla. 551. 

30 C.J. p 723 note 19. 

Married woman not made free dealer 

(1) Mamed woman, who has not 
been made a free dealer, is generally 
without power to make a contract 
legally binding on her personally.— 
Sumner v. Osborne, 135 So. 513, 101 
Fla. 742. 

(2) Married woman who has not 
been made a free dealer has no pow¬ 
er to make a contract which would 
be legally binding on her personally 
except as her rights are affected by 
constitution removing common-law 
disability of coverture in certain cas¬ 
es.—Matthews v. McCain, 170 So. 
323, 125 Fla. 840. 

Wife not liable on stock subscnption 
Pa.—Shields v. Casey, 25 A, 619, 155 
Pa. 253, 35 Am.S.R. 879. 

14 C.J. p 555 note 4. 

Wife in competitive business for 
profit 

Married woman who enters into 
business with her husband or on her 
own responsibility in competition 
with others and for profit is not pro¬ 
tected by general rule of nonliability 
on her contracts. To this extent the 
common-law rule has been modified. 
—Stanley v. Powers, 169 So. 861, 125 
Fla. 322. 

27. Fla.—^Hogan v. Supreme Camp of 
American Woodmen, 1 So.2d 256, 
146 Fla. 413—Trimble v. Hart, 177 
So. 710, 130 Fla. 396—Blood v. 

Hunt, 121 So. 886, 97 Fla. 551. 

30 C.J. p 723 note 19 [d]. 

Married woman not made free deal¬ 
er under statute cannot enter into 
contract, so as to give personal rem¬ 
edy against her.—^Kerman's v. Strob- 
har, 143 So. 138, 106 Fla. 148—Citi¬ 
zens' Bank & Trust Co. v. Smith, 123 
So. 694, 97 Fla. 609, denying rehear¬ 
ing 121 So. 900, 97 Fla. 601. 

Shield and not sword 

Protection which the law throws 
around married women by making 
certain contracts unenforceable 
against them personally is Intended 
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and her contracts are generally void.^* This is true 
even when she contracts jointly with her husband,- 
although such a contract may be held valid as that 
of the husband.** The general common-law rule as 
to the disability of the wife to contract is based on 
the merger of the legal identity and contractual ca¬ 
pacity of the wife in that of the husband.*^ 

The common-law disability of a married woman ' 
to contract still exists to the extent that it has not 
bee!i removed or abrogated by constitution or stat¬ 
ute;** but, as stated infra § 178, this abrogation, 
although quite limited in some states, is of a general 
character in most states so that in the latter states 
capacity to contract has become the rule and in¬ 
capacity the exception. 

Even in equity a married woman’s contract will 
not, in the absence of a statutory change of the 
rule, bind her personally,** and she cannot contract 
except with direct reference to her separate prop¬ 
erty.*^ 

Agreements made in the course of judicial pro¬ 
ceedings are binding on married women who are 
parties thereto.*® 

§ 177. What Law Governs 

The usual differences of opinion as to what law gov¬ 
erns are reflected in the decisions bearing on the validity 
of a contract of a married woman, as affected by her 
capacity or lack of capacity to contract, where the 
domicile of the woman, the place of contracting, the place 

to operate as shield of defense and 
not as sword of offense.—Schmidt v. 

Kibben, 132 So, 194, 100 Fla. 1684— 

Edgar v. Bacon. 122 So. 107, 97 Fla. 

679. 

28 , Ill. _O’Dea v. Throm, 250 Ill. 

App. 577. 

Pa.—^Wilkes-Barre Deposit & Savings 
Bank v. Hermann, 6 A.2d 496, 334 
Pa- 560. 

Tex.—Saunders v. Powell. Civ.App., 

67 S.'VV.2d 402, reversed on other 
grounds Leake v. Saunders, 84 S.W. 

2d 993, 126 Tex. 69. 

30 C.J. p 723 note 13. i 

Contracts of married woman not free 
dealer tinder statute 
U.s. — Potter V. Florida Motor Lines, 

D.C.Fla., 57 F.2d 313. 

Contract of adoption see adoption of 
children § 26 a (1). 

29. Ky.—Gilbert v. Brown, 97 S.W. 

40, 123 Ky. 703, 29 Ky.L. 1248, 

7 L.R.A..N.S., 1053. 

30 C.J. P 723 note 14. 

SOL Ky.—Miller v. Haynes, 5 Ky.L. 

239. 12 Ky.Op. 228. 

31. Idaho.—^Hall v. Johns. 105 P. 71, 

17 Idaho 224. 

30 C.J. P 723 note 12. 

32 . U.S.—C. I. T. Corporation v. 

Sanderson, D.C.Idaho, 43 F.2d 985. 


of performance, and the forum are not in the same state. 

In most cases, the law of the place where the contract 
was made is considered controllins* 

The law governing contracts between husband 
and wife is considered supra § 122, and that gov¬ 
erning transfers of separate property of the wife, 
infra § 369. What law governs capacity to con¬ 
tract generally is discussed in Conflict of Laws § 
16 b, and Contracts § 14. 

It is generally considered that the validity of a 
married woman’s contract, as affected by her capac¬ 
ity or lack of capacity to contract, is governed by 
the law of the place where the contract was made,** 
or, as shown infra this section, by the law of the 
place of performance, where the parties so intend¬ 
ed, and not by the law of her domicile.** In ac¬ 
cordance with this view it is ordinarily held that 
her contract which is valid where made will be en¬ 
forced even in states where such contracts would be 
invalid,** and that a contract which is invalid where 
made is not enforceable elsewhere.** However, 
there is some authority for the broad proposition 
that even though valid where made, a married wo¬ 
man’s contracts will not be enforced in states where 
they would be invalid.'*® Also, some courts recog¬ 
nize the general principle that contracts valid where 
made should be enforceable every-where, but qual¬ 
ify the rule by holding that such contracts are not 
enforceable if by the law of the forum** or of the 
I domicile** there is a total incapacity to contract, or 

Miss.—Southern Cotton Oil Co. v. 

Gober, 6 So.2d 919, 192 Miss. 729. 
N.H.—Proctor v. Frost, 197 A, 813, 
89 N.H. 304. 

Pa.—National Beverage Sales Co. v. 
Weinstein, 154 A. 595, 303 Pa. 387 
—United Factors Corporation v. 
Mogul, 16 A.2d 735, 142 Pa.Super. 
506. 

30 C.J. p 726 note 55. 

37. Mich.—House v. Lefebvre, 6 N. 
W.2d 487—State of Ohio ex rel. 
Fulton V. Purse, 263 N.W. 872, 273 
Mich. 502—Palmer Nat. Bank v. 
Van Doren, 244 N.W. 485. 260 Mich. 
310. 

30 C.J. p 727 note 56. 

38. Mich.—House v. Lefebvre, 6 N- 
W.2d 487—Palmer Nat. Bank v 
Van Doren, 244 N.W. 485, 260 Mich- 
310. 

30 C.J. p 727 note 57, p 728 note 66. 
39 _ Me.—Bond v. Cummings, 70 Me. 
125. 

30 C.J. p 727 note 58. 

40. Tenn.—Geneva First Nat. Bank 
V. Shaw, 70 S.W. 807, 109 Tenn. 237, 
97 Am.S.R. 840, 59 L.R.A. 498. 

30 C.J. p 727 note 59. 

41. Va.—Poole V. Perkins, 101 S.E. 
240, 126 Va. 331. 

42. N.C.—^Armstrong v. Best, 17 S.E. 


Fla.—Blood V. Hunt, 121 So. 886, 97 
Fla, 551. 

Neb,—^McRoberts v. Dworak, 220 N. 

W. 587, 117 Neb. 342. 

30 C.J. P 725 note 45. 

33. N.J,—^Demarest v. Terhune, 50 
A. 664, 62 N.J.Eq. 663. 

30 C.J. p 724 note 25. 

34. Neb.—Citizens’ State Bank v. 
Smout, 86 N.W. 1068, 62 Neb. 223. 

30 C.J. p 724 note 27. 

35. Tex.—Blagge v. Shaw, Civ.App., 
41 S.W. 756. 

30 C.J. P 724 note 20. ! 

36. U.S.—Shurter v. Ricker, C.C.A. 
Tex., 62 F.2d 489, certiorari denied 
Ricker v. Shurter, 53 S.Ct. 593, 289 
U.S. 732, 77 L.Ed. 1481—C. I. T. 
Corporation v. Sanderson, D.C.Ida¬ 
ho, 43 F.2d 985. 

D.C.—Kiess v. Baldwin, 74 F.2d 470, 
64 App.D.C. 66. 

Ga,—Peretzman v. Borochoif, 200 S.E. 

331, 58 Ga.App. 838. 

Ill.—O’Dea v. Throm, 250 Ill.App. 
577. 

Mich.—House v. Lefebvre, 6 N.W.2d 
4 S 7 —state of Ohio ex rel. Pulton 
v. Purse, 263 N.W. 874, 273 Mich. 
507 —Palmer Nat. Bank v. Van Dor¬ 
en, 244 N.W. 485, 260 Mich. 310. 
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if enforcement of the contract would infringe some 
positive rule of public policy.43 
Intention! of parties generally. There is authority 
stating broadly that the true rule is that the law 
governing is that which the parties intended to gov- 
em.'^^ 

Place of performmicc. A generally recognized 
qualification of the rule that the law of the place 
where the contract was made is controlling is that, 
where the parties intended that the law of the place 
of performance should govern, such law will be con¬ 
trolling.^^ It has, however, been held that a con¬ 
tract void where executed is void everywhere, not¬ 
withstanding such a contract would be valid in the 
state where the contract was to be performed.'^^ 
Where it does not appear affirmatively that the par¬ 
ties intended the law of the place of performance to 
govern, such law will not be applied in preference 
to the law of the place where the contract was 
made.^'^ 

Places of making and of performance identical 
Where the place of performance and the place 
where the contract was made are the same, the law 
of such place is controlling.'^^ 

Law of domicile. In a few jurisdictions the con¬ 
tractual capacity of a married woman is regarded 
as domiciliary49 and in such jurisdictions the law 
of the domicile governs.^® It has been held under 
this theory that a contract valid in the place of the 

14, 112 N.C. 59, 34 Am.S.B, 473, 

25 L.R.A. 188. 

30 C.J. P 727 note 61. 

43. Wis.—International Harvester 

Co. V. McAdam, 124 N.ViT. 1042, 142 
Wis. 114, 26 L.R.A.,N.S., 774, 20 
Ann.Cas. 614. 

Enforcement held not agfainst pnhlic 
policy 

Ky.—^Deins’ Adm’r v. Gibbs, 78 S.W. 

2d 346, 257 Ky. 469. 

Pa.—First Trust & Savings Bank v. 

Hershey, 90 Pittsb.Leg.J. 646. 

30 C.J. p 727 note 57 [b], [c]. 

44. N.J.—Mayer v. Roche, 75 A. 235, 

77 N.J.Law 681, 26 Li.R.A.,N.S., 763. 

N.T.—Union Nat. Bank v. Chapman, 

62 N.E. 672, 169 N.Y. 538, 88 Am. 

S.R. 614, 57 L.R.A. 513. 

45. Miss.—Greenlee v. Hardin, 127 

So. 777, 157 Miss. 229, 71 A.L.B. 

741. 

30 C.J. p 727 note 64. 

Possible mental reservation 

Where a married woman, at her 
husband’s request, signed notes in 
Wisconsin, payable in a foreign state, 
the mere fact that she signed with 
the possible mental reservation of 
proving her freedom from liability 
by reason of Wisconsin law as to 
coverture did not overcome the rule 
that by promising to pay in the for- 


domicile is enforceable even in a state where such 
contract would be invalid.^^ 

Domicile and place of making identical. Where 
the domicile and the place of contracting are the 
same, the law of such place is controlling and 
this is true even though the contract is to be per¬ 
formed in a different place.^^ 

Domicile and place of performance identical 
Where the parties intend that a contract made in 
one place shall be wholly performed in another 
place, and the latter place is the domicile of the 
married woman, the validity of the contract as re¬ 
spects her capacity to contract will be determined 
by the law of the latter place.54 

Contract by agent. Where a married woman cre¬ 
ates an agency in the state of her domicile and 
while still a resident thereof attempts to make a 
contract through her agent in a different state, the 
law of the state of her domicile governs and if 
invalid by such law the contract will not be en¬ 
forced in the state of the domicile, even though it 
would have been valid under the law of the state 
where the agent attempted to make the contract.55 

Contracts as to lands. The validity of a married 
woman’s contract in connection with realty is gov¬ 
erned by the law of the state where the land is sit- 
uated,^^ especially where the contract is delivered 
and accepted and is to be performed in that state.^*^ 

49. La.—Preret v. Taylor, 44 So. 26, 
119 La. 307, 121 Am.S.R. 522. 

30 C.J. p 728 note 69. 

50. La.—^National City Bank v. Bar¬ 
ringer, 78 So. 134, 143 La. 14. 

30 C.J. p 728 note 70. 

51. La—Baer v. Terry, 32 So. 353, 
108 La. 597, 92 Am.S.R. 394. 

52. Ind.—Garrigue v. Kellar, 74 N.E. 
523, 164 Ind. 676, 108 Am.S.R. 324. 
69 L.R.A. 870. 

30 C.J. p 728 note 72. 

53. Ky.—Brown v. Dalton, 49 S.W. 
443. 105 Ky. 669, 20 Ky.L. 1484, 88 
Am.S.R. 325. 

30 C.J. p 728 note 73. 

54. N.T.—Hammerstein v. Sylva, 124 
N.T.S. 535, 66 Misc. 550, reversed 
on other grounds 122 N.Y.S. 276, 
137 App.Div. 580. 

30 C.J. p 729 note 75. 

55. Conn.—Freeman’s Appeal, 37 A. 
420, 68 Conn. 533, 57 Am.S.R. 112, 
37 L.R.A. 452. 

28 C.J. p 937 note 48 [b]. 

56. N.C.—Smith v. Ingram, 40 S.E. 
984. 130 N.C. 100, 61 L.R.A. 878. 

30 C.J. P 729 note 80. 

57. Pa.—^Federal Corporation v. Det- 
telbach, 189 A. 492, 125 Pa.Super, 
437. 


eign state she bound herself as to 

performance by the laws of that 

state.—Jefferis v. Kanawha Fuel Co., 

196 N.W. 238. 182 Wis. 203. 

46. Ga.—Hager v. National German- 
American Bank, 31 S.E. 141, 105 Ga. 
116. 

30 C.J. p 72S note 65. 

47. N.Y.—Union Nat Bank v. Chap¬ 
man, 62 N.E. 672, 169 N.Y. 538, 88 
Am.S.R. 614, 57 L.R.A 513, revers¬ 
ing 64 N.Y.S. 1053, 52 App.Div. 57. 

30 C.J. p 728 note 67. 

48. U.S.—Wells Fargo Bank & Un¬ 
ion Trust Co. V. Titus, D.C.Tex., 41 
P.Supp. 171, reversed on other 
grounds, C.C.A., Titus v. Wells Far¬ 
go Bank & Union Trust Co., 134 P. 
2d 223. 

Pla.—Kerman’s v. Strobhar, 143 So. 
138, 140, 106 Fla. 148, citing Corpus 
Juris—Fidelity & Casualty Co. of 
New York v. Long, 114 So. 249, 94 
Pla. 647. 

Ky.—Twentieth Street Bank v. Diehl, 
85 S.W.2d 865, 260 Ky. 359—Deins* 
Adm’r V. Gibbs, 78 S.W.2d 346, 257 
Ky. 469. 

Mich.—State of Ohio ex rel. Fulton v. 
Purse, 263 N.W. 872, 273 Mich. 502 
—In re Lucas’ Estate, 261 N.W. 
117, 272 Mich. 1. 

30 C.J. P 728 note 68. 
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§ 178. Constitutional and Statutory Provi¬ 
sions 

a. In general 

b. Provisions relating to separate estate 

a. In General 

Constitutional or statutory provisions in many states 
confer on a married woman general capacity to contract 
and impose a few limitations or exceptions. Some go 
further and confer unlimited power to contract; and a 
few, corresponding to former statutes in other states, 
create only limited exceptions to the rule of incapacity 
obtaining at common law. 

Under the constitutional or statutory provisions 
of many states, which are deemed greatly to en¬ 
large the contractual capacity and rights of a mar¬ 
ried woman that existed under earlier statutory pro- 
visions^S or at common law^^Q the capacity of a 


41 C.J.S. 

married woman to contract has become the rule and 
her incapacity the exception,®® and, subject to cer¬ 
tain exceptions specified in, or contemplated by, the 
statutes,she has general contractual capacity,62 
and the same capacity to contract as if she were 
single,63 or, as sometimes stated, she may contract 
with the same freedom as a man,®-^ or her hus¬ 
band,6® or her single sister.®® Indeed, some con¬ 
stitutional or statutory provisions have removed all 
contractual disabilities of married women,6*^ so that 
they have unlimited power to contract®^ and, with 
reference to the power to contract, are in all re¬ 
spects on the same footing as other persons.®® The 
liability of a married woman on a contract within 
the scope of her statutory capacity is determined by 
the same rules as those applicable to a person of 
full capacity.”^® So, also, her contracts made in 
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58. Pa.—First Trust & Savings Bank 
V. Hershey, 90 Pittsb.Leg.J. 646. 

59 - Pa.—^First Trust & Savings Bank 

V. Hershey, supra. 

Statutes have abrogated common- 
law rule as to wife’s capacity to con¬ 
tract.—American Nat Bank & Trust 
Co. V. Powell, 178 So. 21, 235 Ala. 236. 

60- Pa.—Newtown Title & Trust 
Co. V. Underwood, 177 A. 27, 317 
Pa. 212—Fulcomer v. Pennsylvania 
R. Co., 14 A.2d 593, 141 Pa,Super. 
264. 

30 C.J. P 724 note 29. 

61. Ala.—Rollings v. Gunter, 101 So. 
446. 211 Ala. 671. 

G-a.—Meek v. Withers, 1S4 S.E. 604, 
181 Ga. 787. 

Ky.—Smith v. Butt & Hardin, 135 S. 

W. 2d 67, 281 Ky. 127. 

N'.C.—Taft v. Covington, 153 S.E. 597, 
199 N.C. 51. 

Pa.—Kirk v. Kirk, 16 A.2d 47. 340 
Pa. 203—^Newtown Title & Trust 
Co. v. Underwood, 177 A. 27, 317 
Pa. 212—Fulcomer v. Pennsylvania 
R. Co., 14 A.2d 593, 141 Pa.Super. 
264—Safe Deposit Bank v. Krieg, 
7 Sch.Reg. 116. 

30 C.J. p 725 notes 32, 34 [a], [b]. 

Device may not be resorted to in 
order to evade statutory exceptions 
and courts will look beyond mere 
form to the substance and purpose of 
the agreement.—Newtown Title & 
Trust Co. V. Underwood, 177 A. 27, 
317 Pa. 212. 

Guaranty or suretyship see infra § 
188. 

62. Ky.—Dawson v. Dawson, 11 S.W. 
2d 933, 226 Ky. 750. 

Md.—Pickett’s Estate v. Pickett, 158 
A. 29, 162 Md. 10. 

Pa.—Kirk v. Kirk, 16 A.2d 47, 340 
Pa. 203. 

S.D.—Scotvold V. Scotvold, 298 N.W. 
266. 

30 C.J. p 724 note 30. 

Wife lias full right to contract— 


Dolan V, Dolan, 140 A. 745, 107 Conn. 
342. 

Effect of statute is to make mar¬ 
ried women sni juris in respect of ca¬ 
pacity to contract.—Taft v. Coving¬ 
ton, 153 S.E. 597. 199 N.C. 51. 

63- Ala.—Hawkins v. King, 153 So. 
283, 228 Ala. 199—Rollings v. Gun¬ 
ter, 101 So. 446. 211 Ala. 671. 

Ky.—Smith v. Butt & Hardin, 135 S. 
W.2d 67, 281 Ky. 127—Simmerman 
V. National Deposit Bank of Ow¬ 
ensboro, 24 S.W.2d 912, 232 Ky. 844. 
Mont—Ferrell v. Blling, 276 P. 432, 
84 Mont 384. 

Neb.—People’s State Bank v. Smith, 
231 N.W. 141, 120 Neb. 29. 

N.Y.—Edgar A. Levy Leasing Co. v. 
Cohen, 261 N.Y.S. 145, 145 Misc. 
810. 

N.C.—Taft V. Covington, 153 S.E. 597, 
199 N.C. 51. 

Ohio.—Hi ghee Co. v. Crum, 160 N.E. 

865, 27 Ohio App. 107. 

Pa.—Newtown Title & Trust Co. v. 
Underwood, 177 A. 27, 317 Pa 212— 
Fulcomer v. Pennsylvania R. Co., 
14 A.2d 593, 141 Pa.Super. 264— 
Gower v. Harakal, 198 A. 923, 131 
Pa. Super. 185. 

30 C.J. p 673 note 21 [a], p 725 notes 
32 [b], 41 [a]. 

Contract with corporation 

Term “person,” within statute au¬ 
thorizing married woman to contract 
with any person in the same man¬ 
ner and to the same extent as though 
she were unmarried, includes corpo¬ 
ration.—Fidelity Union Trust Co. v. 
Galm, 160 A, 645, 109 N.J.Law 111. 

The Negotiable Instruments Act 
presupposes the paper to be such as 
ihe parties are in law capacitated to 
make and the courts to enforce, and 
does not repeal, modify, or enlarge 
the provisions of another statute em¬ 
powering a married woman to make 
contracts as if unmarried, with cer¬ 
tain exceptions.—Barton Sav. Bank & 
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Trust Co. V. Bickford, 122 A. 582. 97 
Vt. 166. 

64. Ga.—Meeks v. Withers, 184 S.E. 
604, 181 Gsu 787. 

Statute referring to women generally 

(1) St.l921 § 6.015, giving women 
same freedom of contract as men, in¬ 
cludes married as well as unmarried 
women.—First Wisconsin Nat. Bank 
of Milwaukee v. Milwaukee Patent 
Leather Co., 190 N.W. 822, 179 Wis. 
117, 26 A.L.R. 349. 

(2) Since the adoption of this stat¬ 
ute, a married woman is free to make 
her own personal contracts.—Baum 
V. Bahn Prei Mut. Building & Loan 
Ass'n, 295 N.W. 14, 237 Wis. 117. 

65. Pa.—Kirk v. Kirk, 16 A.2d 47. 
340 Pa. 203. 

30 C.J. p 725 note 42. 

66. N.D.—Martin v. Yager, 153 N.W. 
286, 30 N.D. 577. 

30 C.J. p 725 note 41. 

67. Tenn.—Jefferson County Bank 
V. Hale. 280 S.W. 408, 152 Tenn. 
648. 

68. S.C.—^Burwell v. South Carolina 
Tax Commission, 126 S.E. 29, 130 
S.C. 199, 38 A.L.R. 1256. 

63. Utah.—^Williams v. Peterson, 46 
P.2d 674, 86 Utah 526. 

70. Neb.—^McKell v. Merchants’ Nat 
Bank, 87 N.W. 317, 62 Neb. 608. 
Liable as though unmarried 

Under New York law, married wo¬ 
man is liable on contract as though 
she were unmarried.—Cockrell v. Mc¬ 
Kenna, 142 A. 20. 104 N.J.Law 592. 
Extension agreement 

Where husband acquired property 
subject to trust deed securing cer¬ 
tain bonds, and thereafter wife sign¬ 
ed extension agreements with hus¬ 
band at husband’s request providing 
that husband and wife would pay in¬ 
terest on entire amount of all bonds, 
and that all provisions in bonds and 
trust deed should be in full force and 
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pursuance of power conferred on her by statute are 
to be construed the same as the contracts of any 
other person.*^^ Where she has general contractual 
capacity her contracts are valid although relating 
neither to her separate business'^2 her sepa¬ 

rate estate and she is liable on a debt incurred 
by her, although she derives no benefit therefrom, 
where the debt is an original undertaking on her 
part and is not within a statutory exception as to 
suretyship.*^^ 

Some statutes do not effect a general abrogation 
of the common-law disability of a married woman 
to contract, but merely create limited exceptions 
thereto as to certain contracts'^^ or abolish an ex¬ 
ception previously existing.*^® At a time when such 
a statute is in force, a married woman can legally 
contract,'^^ and is liable on her contracts,only as 
provided by law; her capacity to contract is excep¬ 
tional and her disability is general her contracts 
are presumed to be void;^^ and the burden is on 
the person relying on the validity of her contract to 
bring it within the statutory rule.^l One effect of 


§ 178 

the constitutional and statutory provisions of a par¬ 
ticular state, however, is that the contracts of mar¬ 
ried women, even when not enforceable against them 
personally, are not always null and void;®^ and the 
courts of that state are committed to the doctrine 
that, although a contract by a married woman may 
not be specifically enforced against her by reason 
of the fact the contract was not executed or ac¬ 
knowledged by her in accordance with statutory re¬ 
quirements, such fact does not make the contract 
void.®^ 

A statute relating to the capacity of a married 
woman to contract does not affect the mutual rights 
and duties growing out of the marital relation.^^ 

Assent or joinder of husband. Where the hus¬ 
band’s joinder in,85 or consent to,S6 the wife’s con¬ 
tract is necessary under an applicable statute in 
force at the time, his consent is sufficiently shown 
where the wife makes the contract through him as 
agent, or where he indicates his assent by sign¬ 
ing the wife’s contract.88 Husband and wife may. 


effect during extension period, wife 
became personally liable to holder of 
the bonds for the indebtedness, as 
against contention that she signed 
extension agreements merely to re¬ 
lease her right of dower, if any, or as 
surety or guarantor for her hus¬ 
band.—Chicago Title & Trust Co. v. 
See-Moon r- Co., 38 N.B.2d 793, 312 
IllApp. 527. 

Judgment on permissible debt 

Where judgment was founded on 
debt of husband and wife, and was 
not suretyship in contravention of 
statute, wife was liable to its pay¬ 
ment.—Morris v. Waldrop, 105 So. 
172, 213 Ala. 435. 

Consideration 

(1) The extension of forbearance 
to a husband will supply considera¬ 
tion for a promise of wife to pay an 
indebtedness of the husband.—Chi¬ 
cago Title & Trust Co. v. See-Moon 
& Co., 38 N.E.2d 793, 312 IlLApp. 527. 

(2) Wife is bound by promise, 
made in consideration of security 
deed grantee’s withdrawal of adver¬ 
tised .sale under power, to pay costs 
grantee incurred in prosecution of 
foreclosure, regardless whether wife 
was jointly liable with husband on 
security deed note.—Maddox v. 
Gormley, 176 S.B. 809, 49 Ga.App. 680. 

(3) Any ordinary consideration will 
support spouses’ joint contract, and 
it need not be a benefit to wife or 
even to entireties estate.—Rossman 
V. Hutchinson, 286 N.W. 835, 289 
Mich. 577. 

71. Pa.—In re Haendler’s Estate, 81 

Pa Super. 168. 

41 C.J.S.-42 


72. Mo.—Brix v. American Fidelity 
Co., 153 S.W. 789, 171 Mo.App. 518. 

30 C.J. p 725 note 39. 

73. U.S.—C. I. T. Corporation v. San¬ 
derson, D C Idaho, 43 F.2d 985. 

30 C.J. p 725 note 40. 

74. Ga.—Shoup v. Elliott, 16 S.E.2d 
857, 192 Ga. 858—Tuggle v. Duke, 
157 S.E. 224, 42 GaApp. 634. 

75. U.S.—C. I. T. Corporation v. San¬ 
derson, D.C Idaho, 43 F-2d 985. 

Mich.—In re Lucas’ Estate, 261 N.W. 

117, 272 Mich. 1. 

30 C.J. P 725 note 32 [c]. 

Joint contracts 

The act declaring realty, owned by 
spouses as tenants by entirety, liable 
to seizure and sale on execution, and 
personalty owned by them jointly 
subject to legal process in satisfac¬ 
tion of judgment against them, abro¬ 
gated married women’s common-law 
disabilities to contract in respect pf 
enabling them to become jointly lia¬ 
ble with their husbands on written 
instruments, without special consid¬ 
eration running to her alone—Ross¬ 
man V. Hutchinson, 286 N.W. 835, 289 
Mich. 577. 

76. Tex.—Sewell v. Walton, Civ. 
App., 204 S.W. 371. 

30 C.J. P 725 note 41 [b]. 

77. Fla.—Protective Holding Corpo¬ 
ration V. Cornv/all Co., 173 So. 804, 
127 Fla. 252—Matthews v. McCain, 
170 So. 323, 125 Fla. 840. 

Fla,—Stanley v. Powers, 169 So. 
861, 125 Fla. 322. 

79. Pa.—Fulcomer v. Pennsylvania 
*R. Co., 14 A.2d 593, 141 Pa.Super. 
264. 


89. Pa.—Fulcomer v. Pennsylvania 
R. Co., supra. 

81. Mich.—June v Labadie, 92 N.W. 
937, 132 Mich. 135. 

SO C.J. P 726 note 47. 

82. Fla.—Kerman’s v, Strobhar, 143 
So. 138, 106 Fla. 148. 

83. Fla.—Tanner v. Overstreet Inv. 
Co., 154 So. 204, 114 Fla. 474— 
Schmidt V. Kibben, 132 So. 194, 100 
Fla. 1684—^Wheeler v. Sullivan, 106 
So. 876, 90 Fla. 711—^Vance v. Jack¬ 
sonville Realty & Mortgage Co., 67 
So. 636, 69 Fla. 33. 

84. N.C.—^Wachovia Bank & Trust 
Co. V. Turner, 162 S.E. 221, 202 N. 
C. 162, followed in Morris Plan 
Industrial Bank v. Turner, 162 S. 
E. 222, 202 N.C. 165, and Farmers’ 
Nat. Bank & Trust Co. v. Turner, 
162 S.B. 223, 202 N.C. 166. 

85. Tex.—Lane v. Moon, 103 S.W. 
211, 46 Tex.Civ.App. 625. 

30 C.J. p 725 note 32 [cj. 

RscLiiiremeiLt of joinder held not dis¬ 
pensed with by statute 
Fla,.—Protective Holding Corporation 
V. Cornwall Co., 173 So. 804, 127 
Fla. 252. 

Necessity of joinder in, and consent 
to, conveyance see infra §§ 199, 372. 

86 . Ala.—^Wood v. Potts, 37 So. 253, 
140 Ala. 425. 

30 C.J. p 725 note 32. 

87. N.C.—^Bell v. McJones, 65 S.E. 
646, 151 N.C. 85. 

88 . Tenn.—^Brundige v. Nashville, C. 
& St L. R. Co., 81 S.W. 1248, 112 
Tenn. 526. 
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under the statutes, enter into a joint contract,^® 
where the consideration passes to them jointly,^^ 
and the wife ma\' become personally liable on the 
contract but unless the joint contract of hus¬ 
band and wife is for the benefit of her estate* or 
within the powers given her by the statute, the wife 
will not be bound.^'’- Where the statute authorizes 
a married woman to contract as a feme sole, a wife 
who joins her husband in a mortgage of his prop¬ 
erty is personally bound by her covenant therein to 
pay the debt.9 3 

Contract for improvements. Under some stat¬ 
utes, a married woman may, by contract, render her¬ 
self personally liable for the cost of improvements 
and materials but she is not personally liable on 
her contract in the absence of a statute expressly 
or impliedly imposing such liabilit\^^® Some stat¬ 
utes require the contract to be in writing in order 
to obtain a personal judgment against the wife for 
materials furnished for improvement or repairs.^® 

Provisions enacted after making of contract. The 
validity of a married woman’s contract is governed 
by the law in force at the date of its execution, 
the law subsequent to the date of the contract not 
affecting its validity,although it may give her 
the right to sue on a contract valid but theretofore 
unenforceable.®^ Where the prior law merely makes 
a contract voidable and the contract is reaffirmed 
after passage of statutes rendering such contracts 
valid, the contract will be binding.^ 

b. Provisions Relating to Separate Estate 

Statutes authorizing a married woman to make con¬ 


tracts relating to her separate estate do not confer on her 
generai capacity to contract; and the same is true of 
a constitutional provision of the same nature, but such 
a provision does not limit the power of the legislature 
to enlarge a wife's contractual rights. 

Wife’s separate estate generally is considered in¬ 
fra §§ 226-388. Statutes conferring on married wo¬ 
men the separate use of property, and authorizing 
them to make contracts in relation to such sepa¬ 
rate estates, do not remove their otherwise general 
disability to contract as existing at common law,2 
and the liability of married women under such stat¬ 
utes is not personal but is confined to subjection of 
their separate property to payment of the obliga¬ 
tions incurred.^ Such statutes do not remove a 
wife’s common-law disability to contract with ref¬ 
erence to property held jointly by husband and 
wife.*^ 

W^hile a constitutional provision relating to a 
married woman’s separate estate does not author¬ 
ize her to contract generally,^ it does not limit the 
power of the legislature to enlarge her contractual 
rights® or to regulate her contractual disabilities 
and obligations.*^ 

§ 179. Duty of Third Persons to Take Notice 

A person contracting with a married woman is bound 
to take notice of her coverture and to inquire whether 
the contract is one which she may lawfully make. 

Persons dealing with a married woman are bound 
to take notice of her coverture, and to inquire 
whether a contract, or the consideration thereof, is 
for her benefit, or for the benefit of her estate, and 
one which, under the statute, she may lawfully 


89. 3»Io.—^Niemeyer v. Niemeyer, 70 
Mo.App. 609. 

30 C.J. P 584 note 86. 

Whether statutes authorize contract 
between husband and wife see su¬ 
pra § 121. 

90. Ga.—Purdue v. Barber, 192 S.E. 
16, 184 Ga. 512—Roan v. Union 
Central Life Ins. Co., 182 S.E. 21, 
181 Ga. 335—Braswell v. Federal 
Land Bank of Columbia, 139 S.E. 
861, 165 Ga. 123. 

91. Ind.—^Barg-er v. Hoover, 21 N.E. 
888 , 120 Ind. 193. 

30 C.J. p 886 note 4. 

92. Ark.—Collins v. Underwood, 33 
Ark. 265. 

30 C.J. p 886 note 6. 

Contract for benefit of separate es¬ 
tate see infra § 324. 

93- Or.—Ellis v. Abbott, 138 P. 488, 
69 Or. 234—Southern Oregon First 
Nat. Bank v. Leonard, 59 P. 873, 36 
Or. 390. 

94 . Ky.—^Williamson Heater Co. v. 

Kaiser, 277 S.W. 237, 211 Ky. 192. 
30 C.J. p 915 note 36. 


95. Fla.—Smith v. Chapman, 156 So. 
544, 116 Fla. 576. 

30 C.J. p 915 note 37. 

96. Ala.—McAnally v. Hawkins 
Lumber Co., 19 So. 417, 109 Ala. 
397. 

97. Tenn.—^Levis Zukoski Mercantile 
Go. V. Bowers, 58 S.W. 287, 105 
Tenn. 138. 

30 C.J. p 729 note 81. 

98. Tex.—Akin v. Thompson, Civ. 
App., 196 S.W. 625. 

30 C.J. p 729 note 82. 

93. U.S.—Williams v. King. C.C., 29 

F.Cas.No.17,725, 13 Blatchf. 282, 

43 Conn. 569. 

30 C.J. p 729 note 83. 

1 . U.S.—Walker v. Arkansas Nat. 
Bank, Mo., 256 F. 1, 167 C.C.A. 273. 

30 C.J. p 729 note 84. 

2 . Neb.—Fidelity & Deposit Co. v. 
Lapidus, 286 N.W. 386, 136 Neb. 
473. 

30 C.J. p 725 note 50, p 874 note 27. 
Contract for repairs 
Wife cannot be held personally lia¬ 
ble on contract for repairs not relat¬ 
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ing to her individual estate.—Casca- 
den V. Magryta, 225 N.W. 511, 247 
Mich. 267—Farmer v. Best, 224 N.W. 
399, 246 Mich. 434. 

3. U.S.—Canal Bank v. Par tee. 

Miss., 99 U.S. 325, 25 L.Ed. 390. 

30 C.J. p 726 note 51. 

Remedy as in rem rather than in per¬ 
sonam see infra § 361. 

4. Mich.—Curtis v. Crowe, 41 N.W. 
876, 74 Mich. 99. 

30 C.J. p 726 note 52. 

Commingled property 

Wife, by commingling her separate 
property with that of husband, did 
not lose protection resulting from 
disability to contract, except with 
reference to her personal estate.— 
Lesher v. Brosteau, 213 N.W. 163, 238 
Mich. 189. 

5. Fla.—^Nicou v. McDonald, 46 So. 
291, 55 Fla. 776. 

6 . Fla.—Humphreys v. Smith, 157 
So. 497, 117 Fla. 239. 

7. Fla.—^Vliet v. Anthony, 164 So. 
138, 121 Fla. 439. 
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make but one who knew a married woman before 
her marriage is not by such fact put on inquiry as 
to her transactions before marriage so as to charge 
him with constructive knowledge of a judgment en¬ 
tered against property under her single name and 
later sold under her married name.^ 

Burden of proving that a contract was one which 
the wife had the power to make is considered in¬ 
fra § 438. 

§ 180. Implied Contracts 

An implied contract of a married woman will not be 
recognized unless she can lawfully make an express con¬ 
tract. 

If a married woman cannot make an express con¬ 
tract, the law will not recognize an implied one.^® 
If, however, she can lawfully contract, an implied 
promise may be recognized.^^ 

§ 181. Leases 

A lease may be made to a married woman, even at 
common law, but it is only in pursuance of statutory 
authority to contract that she may lease her property or 
bind herself personally to pay rent. 

There is no legal inhibition against a married 
woman entering, on her own behalf, into a lease 
for premises to be occupied by her.^^ Even at com¬ 
mon law, a lease of lands may be made by a third 
person to a married woman, subject to the hus¬ 
band’s rights of property therein but at one time 
she could not bind herself personally by contract 
for payment of rent.^^ Where authority to contract 
has been conferred on her by statute, she may hire 
premises under a lease, and will be liable for the 
payment' of the rent.^^ Even though living with 


her husband, she may be liable on her personal 
agreement to pay the rent for the premises occu- 
pied.i® Her mere occupancy of a house, however, 
where she resides with her husband, does not render 
her liable for its rent.^*^ 

Even if a married woman has no power to take 
a lease of personal property, the owner has the 
right to reclaim it on breach of the contract on her 
part.is 

Lease to third person. At common law, the 
wife’s disability to contract, considered supra § 
176, and the husband’s marital right to the use and 
income of her lands, considered supra § 22, pre¬ 
vent a married woman from leasing her real prop¬ 
erty in her own name.^^ However, in the exercise 
of a statutory right to contract, she may be able to 
make a valid lease,provided there is a compliance 
with applicable statutory requirements, if any, as to 
her husband’s consent or joinder^^ and due execu¬ 
tion of the lease in Avriting.^^ Lease of separate 
property is considered infra § 376. 

§ 182. Services 

a. Of person other than wife 

b. Of wife 

, a. Of Person Other than Wife 

Whether a woman may, during coverture, make a 
contract for the services of another person which will be 
binding on her depends on the extent of the authority 
to contract, if any, conferred on her by statute. 

A married woman is not bound at common law 
by any contract for services rendered her.^S So, 
also, under statutes conferring on her limited pow¬ 
er to contract, she may not be liable on her prom- 


8 . Ind.—Webb v. John Hancock Mut 
Life Ins. Co., 69 N.E. 1006, 162 Ind. 
616. 66 L.R.A. 632. 

30 C.J. p 729 note 86. 

9. Cal.—^Huf£ V. Sweetser, 97 P. 705, 
8 Cal.App. 689. 

10. Miss.—Tucker v. Cocke, 32 Miss. 
184. 

Vt.—Farrar v. Bessey, 24 Vt. 89. 

11. Mont.—Trogdon v. Hanson Sheep 
Co., 139 P. 792, 49 Mont. 1. 

30 C.J. p 730 note 94. 

12 . Pa.—McCafferty v. Davis, 74 Pa. 
Super. 172. 

13. Md.—Cruzen v. McKaig, 57 Md. 
454. 

30 C.J. p 730 note 95. 

14. N.Y.—Draper v. Stouvenel, 35 N. 
T. 507—Darby v. Callaghan, 16 N. 
T. 71. 

15. Ky.—Morrison v. Price, 112 S.W. 
1090, 130 Ky. 139. 

30 C.J. p 730 note 99. 


Iiease of business property to hus¬ 
band and wife 

A married woman is not precluded 
by statute from executing lease of 
estate in entirety as principal party 
with her husband, for purpose of 
business conducted in husband's 
name with wife’s assistance, and 
hence lessor was entitled to recover 
on such lease.—Grote v. McCann, 193 
A. 131, 127 Pa.Super. 563. 

16. Ga.—Butler v. Godley, 181 S.E. 
494, 51 Ga.App. 784. 

Okl.—Milsap V. Kahn, 49 P.2d 729, 
174 Okl. 158. 

30 C.J. p 730 note 1. 

17. N.Y.—Sandford v. Pollock, 11 N. 
E. 836, 105 NY. 450. 

30 C.J. p 730 note 2. 

18. Pa.—^Wheeler & Wilson Mfg. Co. 
V. Heil, 8 A. 616, 115 Pa. 487, 2 Am. 
S.R. 675. 

19. Me.—Allen v. Hooper, 50 Me. 371. 
30 C.J. P 730 note 10. 
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20 . Mont.—^Kennelly v. Savage, 44 P. 
400, 18 Mont. 119. 

30 C.J. p 730 note 13. 

21. R.I.—De Wolf V. Martin, 12 R.I. 
533. 

Tenn.—Abies v. Abies, 9 S.W. 692, 
86 Tenn. 333. 

Joinder unnecessary 

Under statutes giving a married 
woman the right to contract as if 
sole, considered supra § 178a, joinder 
of her husband is unnecessary.—Ken- 
nelly V. Savage, 44 P. 400, 18 Mont. 
119. 

22. Written lease required 

Colo.—Keller v. Klopfer, 3 Colo. 132. 
Written lease not required 
Ind.—Pearcy v. Henley, 82 Ind. 129. 
Pa.—Welsh v. Oates, 9 Phila. 154. 

23. Mich.—Kirt v. Kropp, 67 N.W. 
1080, 110 Mich. 51. 

30 C.J. p 723 notes 13 [b] (4), 19 [b], 
p 730 note 21. 
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ise to pay for services rendered her husband-^ or 
her husband and herself but where the services 
are of a continuous nature and the wife, after the 
death of the husband, renews the promise of pay¬ 
ment, the contract, then made, is valid as to serv¬ 
ices previously, as well as those subsequently, ren¬ 
dered.-® If, under a statute, the wife has, subject 
to certain exceptions, general capacity to contract, 
and the case is not within an exception, her contract 
for services rendered her,-"^ or her husband,-® or 
both,29 is valid. 

Domestic service may be a necessary for which 
the husband will be responsible, as considered supra 
§ 62; and when the wife may contract for neces¬ 
saries, as implied agent of her husband, as consid¬ 
ered supra § 50, she may contract for domestic 
services under such authority.SO The subsequent 
marriage of a feme sole does not alter her liability 
under an existing contract to pay a servant for a 
definite period extending into the period of cover¬ 
ture,®^ but will relieve her from liability for serv¬ 
ices rendered during marriage under a contract for 
an indefinite period,®® unless such services are 
chargeable to her separate estate.®® 

Legal services. A married woman’s contract to 
pay an attorney for his professional services in her 
behalf is void where there has not been conferred 
on her by statute authority to contract sufficiently 
comprehensive to cover the contract in question.®^ 
This rule has been applied to agreements for at¬ 
torneys’ services in recovering the lands of a mar¬ 
ried woman,®5 contesting a will, 36 ^nd soliciting a 
pension.®^ On the other hand, the contract of an 


unmarried woman to employ an attorney is not in¬ 
validated by her subsequent marriage;®® and where 
the requisite contractual capacity has been conferred 
on her by statute, a married woman may be liable 
under her contract to pay an attorney for servic¬ 
es.®® 

It has been held that an agreement, during cov¬ 
erture, to pay counsel for services in prosecuting a 
suit for divorce is not binding on a married wo¬ 
man;"^® and while there is authority to the effect 
that her promise made after discoverture, to pay 
for such services, is enforceable on the theory of 
moral consideration,other authorities repudiate 
the theory of moral consideration and hold such 
subsequent promise invalid for lack of legal consid¬ 
eration.-^® A statute giving the wife power to carry 
on or defend a divorce suit is held to include, by 
necessary implication, the power to contract with 
an attorney for his services in prosecuting or de¬ 
fending the suit,4® even where the wife has no 
separate estate.^^ 

b. Of Wife 

The validity of a contract of a married woman re¬ 
lating to her services depends on statutory authority or, 
in the absence of such authority, on her husband’s con¬ 
sent. 

Under the common-law rule that the services and 
earnings of the wife belong to the husband, consid¬ 
ered supra § 17, a wife cannot make a valid con¬ 
tract for her services without her husband’s con¬ 
sent.^® However, it has been held that such a con¬ 
tract is not void but may subsist until the husband 


24. Mich.—^Buck v. Haynes, 42 N.W. 
949, 75 Mich. 397. 

25. Mich.—Schultz v. Pomplon’s Es¬ 
tate, 198 N.W. 916, 227 Mich. 304, 
36 A.L.R. 3S7. 

2& Mich.—Riggs v. Riggs’ Estate, 
206 N.W. 508. 232 Mich. 579. 

27. Ind.—Isphording v. Wolf, 75 N. 

E. 598, 36 Ind.App. 250. 

30 C.J. p 731 note 25, p 884 note 67. 
Charging married woman’s separate 
estate by contracts for services see 
infra § 321. 

Subjecting property to mechanics’ 
lien by contract for improvement 
see the C.J.S. title Mechanics’ Liens 
§ 63, also 40 C.J. p 98 note 72—p 
99 note 77. 
l^abor and materials 

Defendant is liable for labor per¬ 
formed and materials furnished on 
plumbing and heating system of de¬ 
fendant’s house after plaintiff ex¬ 
amined system at request of defend¬ 
ant’s husband, reported to defend¬ 
ant’s husband in defendant’s pres¬ 
ence concerning work which should 


be done, and was told by defendant 
to ”go ahead and do it.”—Roberts v. 
Reisig, 200 N.E. 342, 293 Mass. 563. 

28. Ill.—Jones v. Adams, 81 IlLApp. 
183. 

29. Ind.—Minnis v. Steele, 132 N.E. 
702, 79 Ind.App. 45. 

30. Minn.—Wagner v. Nagel, 23 N. 
W. 308, 33 Minn. 348—Flynn v. 
Messenger, 9 N.W. 759, 28 Minn. 
208, 41 AmR. 279. 

31. N.C.—Bevill v. Cox, 12 S.E. 52, 
107 N.C. 175, 11 L.R.A. 274. 

32. N.C.—Bevill v. Cox, supra. 

33. N.C.—Bevill v. Cox, supra. 

34. N.H—Whipple v. Giles, 55 N.H 
139. 

30 C.J. p 731 note 37. 

35. Ind.—Lacey v. Willson, 83 Ind. 
570. 

30 C.J. p 731 note 38. 

36. Pa.—Guyer v. Harrison, 103 Pa. 
473. 

37. Vt.—Davis v. Burnham, 27 Vt. 
562. 
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38. Fla.—McGill v. Cockrell, 88 So. 
268, 81 Fla. 463. 

30 C.J. p 731 note 41. 

39. Or.—Montana Coal & Iron Co. v. 
Hoskins, 172 P. 118, 88 Or. 523. 

30 C.J. p 731 note 44. 

40. Cal.—Drais v. Hogan, 50 Cal. 
121 . 

30 C.J. p 731 note 45. 

41. N.Y.—^Wilson v. Burr, 25 Wend. 
386. 

42. Ind.—Putnam v. Tennyson, 50 
Ind. 456. 

Mo.—Musick V. Dodson, 76 Mo. 624, 
43 Am.R. 780. 

43. Mich.—^Wolcott v. Patterson, 58 
N.W. 1006, 100 Mich. 227, 43 Am.S. 
R. 456, 24 L.R.A. 629. 

30 C.J. p 732 note 49. 

44. Neb.—Tyler v. Winder, 131 N.W. 
592, 89 Neb. 409, 34 L.R.A.,N,S., 
1080. 

30 C.J. p 732 note 50. 

45. Mich.—Benson v. Morgan, 14 N. 
W. 705, 50 Mich. 77. 

30 C.J. p 732 note 53. 
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interferes and puts an end to it.^^ Where the hus¬ 
band consents, the contract is valid,’^7 his consent 
thereto may be implied from facts showing a tacit 
assent;'^® and it is not necessary that the other party 
to the contract be informed of the husband’s con- 
gent.^9 Even if a married woman’s statute does 
not contain any provision affecting the common-law 
right of the husband to the earnings and services of 
his wife, when not received or rendered expressly 
on her sole and separate account, yet it is always 
competent for the husband to emancipate his wife 
in regard to any particular kind of services, so as 
to enable her to collect for the same in her own 
Tight.50 

Under statutory authority a wife may contract 
for her own services.^l There is authority holding 
that in such case the presumption is that the wife 
contracted for her own benefit hut other author¬ 
ity holds that no such presumption exists.53 The 
possession of a separate estate^^ or business^^ is 
not necessarily essential to the validity of her con¬ 
tract. 

Under the French law, as interpreted by the 
courts of New York, a married woman living apart 
from her husband may make valid contracts for her 
services without the consent of her husband.^® 


§ 183. Necessaries 

Under a statute conferring on her general contractual 
capacity, but not at common law, a married woman may 
contract for necessaries so as to render herseif per¬ 
sonally liable. 

At common law a married woman cannot contract 
for necessaries so as to bind herself personally 
and a promise by a married woman to pay for board 
and lodging furnished her under contract with her 
husband is without consideration.®^ Under statutes 
giving her general contractual capacity, considered 
supra § 178 a, she may contract with a third per¬ 
son for necessaries so as to render herself person¬ 
ally liable,and the fact that as between husband 
and wife the husband is obligated to paj' for neces¬ 
saries does not invalidate the wife’s contract with a 
third person;®® but where she has not so contract¬ 
ed, this rule is, of course, of no benefit to the per¬ 
son furnishing the necessaries.®^ A statute remov¬ 
ing the disabilities of a married woman, including 
the provision of a former statute that she shall not 
be liable on any promise to pay the debt, or answer 
for the default or liability, of any other person, will 
not be applied retroactively so as to create a debt 
against the wife on her promise to pay for neces¬ 
saries contracted for by the husband.®^ Moreover, 
a reasonable construction of the statute must presup- 


46. Hawaii.—Hookii v. Nicholson, 11 
Hawaii 467. 

47. Mass.—In re Opinion of the Jus¬ 
tices, 22 N.E.2d 49, 303 Mass. 631, 
123 A.L.R. 199. 

30 C.J. p 732 note 55. 

48. Mich.—Burns v. Kieley’s Estate, 
219 N.W. 743, 745, 242 Mich. 668, 
citing Corpus Juris. 

30 C.J. P 732 note 56. 

49. Mich.—Burns v. Kieley’s Estate, 
219 N.W. 743, 242 Mich. 668. 

30 C.J. p 732 note 55 [a]. 

50. N.T.—Matter of Grogan, 145 N. 
Y.S. 285, 82 Misc. 555. 

Sh Wis.—In re Nitka’s Will, 242 N. 

W. 504, 208 Wis. 181. 

30 C.J. p 732 note 60. 

Beuewal of prior contract after en¬ 
actment of state 

Woman contracting with deceased 
for personal services before marriage 
may recover from estate for whole 
term of service, where contract was 
renewed after statutory removal of 
disability.—Burns v. Kieley's Estate, 
219 N.W. 743, 242 Mich. 668. 

52. Mont.—Trogdon v. Hanson Sheep 
Co., 139 P. 792, 49 Mont. 1. 

30 C.J. p 732 note 61. 

53. Mass.—McCluskey v. Provident 
Sav. Inst., 103 Mass. 300—Burke v. 
Cole, 97 Mass. 113. 

-54. Wis.—Barker v. Lynch, 44 N.W. 
826, 75 Wis. 624. 


55. Iowa.—Lindsey v. Lindsey, 89 N. - 
W. 1096, 116 Iowa 480. 

30 C.J. p 732 note 64. 

56. N.T.—Hammersteln v. Sylva, 124 
N.T.S. 535, 66 Misc. 550, reversed 
on other grounds 122 N.T.S. 276, 
137 App.Div. 580. 

30 C.J. p 732 note 65. 

57. Wis.—Chickering-Chase Bros. 

Co. V. White, 106 N.W. 797, 127 Wis. 
83. 

30 C.J. P 609 note 20, p 732 note 67. 

58. N.T.—Ruhl V. Heintze, 89 N.T.S. 
1031, 97 App.Div. 442. 

59. Ala.—Hawkins v. King, 153 So. 
283, 228 Ala. 199. 

Del.—Parkinson v. Hammond, 159 A. 

846, 5 W.W.Harr. 145. 

Ga.—Hicks v. Wadsworth, 196 S.E. 
251, 57 Ga.App. 529, transferred, 
see 192 S.E. 729, 184 Ga. 681—But¬ 
ler V. Godley, 181 S.E. 494, 51 Ga. 
App. 784—Greene v. Ballard, 165 S. 
E. 309, 45 Ga.App. 509—Manley v. 
Chamberlin-Johnson-Du Bose Co., 
151 S.E. 676, 41 Ga.App. 31—Shaw 

V. J. P. Allen & Co., 128 S.E. 699, 34 
Ga.App. Ill—Morrison v. Evans, 
120 S.E. 430, 31 Ga.App. 256. 

Kan.—Frisby v. Hladky, 31 P.2d 1001, 
139 Kan. 517. 

Ky.—Atliins v. Atkins’ Adm’r, 262 S. 

W. 268, 203 Ky. 291. 

Miss.—Skehan v. Davidson Co., 145 
So. 247, 164 Miss. 518. 

ISr.H. —Barker v. Lambert, 162 A. 702, 

I 86 N.H. 51. 


ky.—W eil V. Schneider, 278 N.T.S. 
593, 154 Misc. 797—In re Bubb’s 
Ex’rs, 229 N.T.S. 567, 132 Misc. 61 
—H. H. Horn feck & Son v. Greg¬ 
ory, 214 N.T.S. 83, 126 Misc. 567. 
Ohio.—Higbee Co. v. Crum, 160 N.E. 

865, 27 Ohio App. 107. 

Pa.—Fulcomer v. Pennsylvania R. 
Co., 14 A.2d 593, 141 Pa.Super. 264 
—Boggs & Buhl V. Kamons, 167 A. 
373, 109 Pa.Super. 487—Kellems v. 
Low, 58 Montg.Co. 389. 

30 C.J. p 609 note 22, p. 733 note 70. 
p 918 note 97. 

Medical services and expenses 
Kan.—Powell v. Kansas Yellow Cab 
Co., 131 P.2d 686, 156 Kan. 150, 
opinion supplemented 133 P.2d 755, 
156 Kan. 406—Frisby Hladky, 31 
P.2d 1001, 139 Kan. 517. 

Mass.—^Kenyon v. Vogel, 145 N.E. 

462, 250 Mass. 341. 

30 C.J. p 923 note 92. 

What constitutes necessaries or fam¬ 
ily expenses see supra §§ 57-62, 64, 
infra §§ 339, 340. 

80. Ky.—Hardiman v. Crick, 115 S. 
W. 236, 131 Ky. 358, 133 Am.S.R. 
248. 

61. Ga.—Arnold v. Brown, 155 S.E. 
532, 42 Ga.App. 228. 

S.C.—O’Hagan v. Fraternal Aid Un¬ 
ion, 141 S.E. 893, 144 S.C. 84, 67 
AL.R. 397. 

30 C.J. p 919 note 99, p 923 note 89. 

62. N.J.—Hodgson v. Harris, 149 A. 
830, 8 N.J.Misc. 188. 
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§ 183 

pose that it can have application only when the 
promise or undertaking is in writing, as otherwise 
it would repeal impliedly that part of the statute of 
frauds relating to a special promise to answer for 
the debt, default, or miscarriage of another per- 
son.®^ 

A wife living apart from her husband may render 
herself personally liable for necessaries.®"^ 

Liability of wife for necessaries generally is con¬ 
sidered supra § 63, while the liability of her sep¬ 
arate estate is considered infra §§ 335-340. 

§ 184. Loans and Advances 

A married woman may have authority, under a stat¬ 
ute, to loan or borrow money; and this authority may 
be broad or narrow, according to the terms of the par¬ 
ticular statute. Under statutes conferring broad or gen¬ 
eral authority to borrow, the purpose for which she 
borrows is immaterial, as is also the use or disposition 
which she actually makes of the borrowed money. 

A married woman’s contract to repay a loan is 
void at common law.®® Moreover, in the absence 
of the husband’s request or the agency of the wife 
for the husband, the husband is not liable for a loan 
made to the wife.®® 


Ujidcr some statutes, a married woman may bor¬ 
row money®' and render herself personally liable 
for its repayment.®® This is true where the loan 
is contracted for her own benerit.®^ Indeed, under 
some statutes, it is true although she borrows the 
money for the use of another person,*^® or although 
she uses the money by giving'^ or lending'2 it to 
her husband, or by paying his debts with it,73 or 
by giving it to her husband for application in sat¬ 
isfaction of his debts,7*^ where the lender^ receives 
no part thereof as the husband’s creditor.'® Under 
such statutes, a wife borrowing money has a right 
to do what she pleases with it,"® and her disposi¬ 
tion thereof is immaterial if the loan is made to her 
personally.'^'^ In the absence of fraud or collusion, 
a married woman may borrow money, from a per¬ 
son other than a creditor of the husband, to fur¬ 
nish to her husband to pay his debts, notwithstand¬ 
ing the lender knows of the wife’s purpose.*^® 
Sometimes, however, a married woman is, under 
statutes in force at the time, not liable for repay¬ 
ment of a loan,or, under a statute conferring on 
her only limited, and not general, power to borrow 
money, the actual use to which the money is put 
by her may be the test of liability.®® The wife is 


63. Hodgson v. Harris, supra, 

64. X.T.—Wilder v. Brokaw, 126 N. 
Y.S. 932, 141 App.Div. 811—Flur- 
scheim v. Rosenthal, 112 N.Y.S. 
1118. 

Medical assistance 
Mich.—Carstens v. Hanselman, 28 N. 
W. 159, 61 Mich. 426, 1 Am.S.R. 606. 

65. W.Va.— Waldron v. Harvey, 46 S. 
E. 603, 54 W.Va. 608, 102 Am.S.R. 
959. 

30 C.J. P 733 note 74. 

66. Ind.—Sheehan v. Crosby, 58 Ind. 
205. 

30 C.J. P 733 note 76. 

67. Pa.—York Trust Co. v. Vander- 
sloot, 6 A.2d 498. 33 i Pa. 591— 
Kellems v. Low, 58 Montg.Co. 389. 

30 C.J. P 733 note 84. 

68. Pa.—Kellems v. Low, supra. 

30 C.J. P 733 notes 77 [a], 84. 

3 ^ an as consideration 

Bank’s loan of ten thousand dollars 
is sufficient consideration for bor¬ 
rower’s promise to pay one hundred 
dollars per month on two five thou¬ 
sand dollar notes of a bankrupt cor¬ 
poration indorsed by her husband and 
which are to be assigned to her when 
paid in full.—^Westminster Nat. Bank 
V. Graustein, 170 N.B. 621. 270 Mass. 
565, certiorari denied Graustein v. 
Westminster Nat. Bank, 51 S.Ct. 80, 
282 U.S. 876, 75 L.Ed. 773. 

69. Ark.—Sidway v. Nichol, 34 S.W. 
529, 62 Ark. 146. 

30 C.J, P 733 note 78. 


70. Ky.—Simmerman v. National De¬ 
posit Bank of Owensboro, 24 S.W. 
2d 912, 232 Ky. 844—Bogie v. Nel¬ 
son, 152 S.W. 250, 151 Ky. 443. 

71 . Pa.—Kellems v. Low, 58 Montg. 
Co. 389. 

72 . Ky.—Smith v. First Nat. Bank, 
49 S.W.2d 538, 243 Ky. 716. 

Pa.—York Trust Co. v. Vandersloot, 

6 A.2d 498, 334 Pa. 591. 

73. Ga.—Drake v. J. P. Allen & Co., 
App., 25 S.E.2d 83. 

Pa.—^York Trust Co. v. Vandersloot, 

6 A.2d 498, 334 Pa. 591—^Newhall v. 
Arnett, 123 A. 819, 279 Pa. 317— 
Kauffman v. Stenger, 30 A.2d 239, 
151 Pa.Super. 313—Kellems v. Low, 
58 Montg.Co. 389. 

74 . Ga,—^Phelps v. House, 21 S.E.2d 
522, 67 Ga.App. 872—Allen v. Tif- 
ton Nat. Bank, 80 S.E. 697, 14 Ga. 
App. 299. 

75 . Ga.—Phelps v. House, 21 S.E. 2d 
522, 67 Ga.App. 872—Allen v. Tif- 
ton Nat. Bank, 80 S.E. 697, 14 Ga. 
App. 299. 

76. Pa.—York Trust Co. v. Vander¬ 
sloot. 6 A.2d 498, 334 Pa. 591. 

77. Ark.—^Arnold v. McBride, 93 S. 
W. 989, 78 Ark. 275. 

30 C.J. p 733 note 81. 

78. Ga.—Edwards v. Warnell, 170 S. 
E. 365, 177 Ga. 469—Jackson v. 
Reeves, 120 S.E. 541, 156 Ga. 802. 

ILender not party to scheme or ar- 
rangement between spouses 
A married woman may borrow 
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money to pay debts of her husband, 
and give her note therefor, and such 
a contract will be binding on her. 
although the lender may know that 
she is borrowing for this purpose, if 
he is not the creditor who is to be 
paid, and is no party to any arrange¬ 
ment or scheme between the husband 
and wife of which the borrowing of 
the money by her is the outcome.— 
Ross V. Durence, 181 S.E. 581, 181 
Ga. 52—Garrett v. Thornton, 121 S. 
E. 820, 157 Ga. 487. 

Knowledge of intent to nse money 
for husband’s benefit 
A married woman may, on her own 
responsibility, voluntarily enter into 
a contract for borrowing money and 
give her note therefor, and such con¬ 
tract will be binding on her, although 
lender knows that she intends to use 
the borrowed money for her hus¬ 
band’s benefit.—Stubbs v. Pinholster, 
200 S.E. 511, 58 Ga.App. 863. 

79. Iowa.—Davis v. Ritchey, 8 N.W. 
669, 55 Iowa 719. 

Vt.—Hubbard v. Bugbee, 55 Vt. 506, 
45 Am.R. 637. 

TTnder former statute, a married 
woman could not properly be held lia¬ 
ble for repayment of a loan contract¬ 
ed for another person or m the ab¬ 
sence of proof that the consideration 
inured to her separate use and bene¬ 
fit.—^Dayries v. Lindsly, 54 So. 79L 
128 La. 259—30 C.J. p 733 note 79. 

80. Miss.—^Viser v. Scruggs, 49 Miss. 
705. 

30 C.J. p 733 note 82. 
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not liable for repayment of a loan made to the hus¬ 
band alone,unless she joins with him in a note 
or other agreement for repayment.*^ 

A married woman may have power, under a stat¬ 
ute, to loan her money on notes.^^ Where she pos¬ 
sesses this power, she may purchase a note held by 
another person,^^ and the law will not constitute it¬ 
self a guardian for her to see to it that such an in¬ 
vestment is prudently made.^s 

Liability of separate estate for repayment of mon¬ 
ey borrowed see infra § 325. 

§ 185. Bills and Notes 

a. In general 

b. Joint note 

c. Transfer and indorsement 
a. In General 

At common law a married woman could not bind 


§ 185 

herself on a bill or note, but in many Jurisdictions this 
disability has, within certain limits, been removed by 
statute. 

At common law, and in the absence of statutory 
authority, a married woman cannot bind herself on 
a bill of exchange or promissory note; such a bill 
or note is void, or at least cannot be made the basis 
of a personal judgment at law against her.s® A 
note by a woman who was feme sole on the date 
when the note was actually made will not be inval¬ 
idated by the fact that she was covert on the day 
on which the note was dated.^*^ A check signed by 
the wife with the husband’s consent has been held 
valid.^^ 

In a jurisdiction in which the statutes authorize 
a married woman to contract as if she were single, 
a note given by her is valid,provided the obli¬ 
gation for which the note is given is not one which 
she is prohibited by statute from incurring.^® 
Where a married woman has authority to make a 


81. R.I. —Di Orio v. Venditti, 97 A. 
599, 39 R.I. 101. 

30 C.J. P 733 note 80. 

82. Consideration. 

Wife's signature to note and mort¬ 
gage is supported by sufficient con¬ 
sideration where obtained by hus¬ 
band, who knows that such signature 
is condition precedent to loan; and 
she is personally liable on mortgage 
debt, although no consideration pass¬ 
ed directly to her. Consideration 
dated from consummation of contract 
evidenced by note and mortgage sign¬ 
ed by husband and wife and payment 
of money thereon, and hence wife, 
although not signing application for 
loan, is personally liable.—First 
Trust Joint Stock Land Bank of Chi¬ 
cago, Ill. V. Diercks, 267 N.W. 708, 
222 Iowa 534. 

Ibctension agreement 
Mortgagor’s wife, who had signed 
mortgage to release dower interest 
without signing mortgage notes, 
was not relieved of liability under 
extension agreement, whereby parties 
expressly agreed to pay balance on 
specified date and which wife signed 
on mortgagee’s reauest, on ground 
that, because wife had not signed 
original notes and owned no interest 
in mortgaged realty, parties intended 
merely to bind her dower interest, 
especially where wife also signed in¬ 
terest notes.—Federal Corporation v. 
Dettelbach, 189 A. 492, 125 Pa.Super. 
437. 

83. Mich.—Monroe State Sav. Bank 
V. Orloff, 205 N.W. 596, 232 Mich. 
486. 

84. Mich.—Monroe State Sav. Bank 
V. Orloff, supra. 

85. Mich.—Monroe State Sav. Bank 
V. Orloff, supra. 


86 . Ill.—Barrow v. Phillips, 250 Ill. 
App. 587. 

30 C.J. p 733 note 88, p. 734 note 90 
—8 C.J. p 774 note 78. 
Enforceability of note in equity as 
charge against separate estate see 
infra § 326. 

Acceptance 

If a married woman cannot make a 
note or draw a bill of exchange, she 
cannot accept a bill of exchange 
drawn on her.—Cooley v. Barcroft, 
43 N.J.Law 363. 

Assignee’s rights against wife as 
maker 

A note made by a married woman 
who is under the disabilities of cov¬ 
erture is unenforceable against her 
even in the hands of a bona fide 
assignee for value.—Brown v. Dal¬ 
ton, 49 S.W. 443, 105 Ky. 669, 20 Ky. 
L. 1484, 88 Am.S.R. 325—30 C J. P 
734, notes 89, 91. 

Coverture as defense against bona 
fide holder of married woman’s 
note see Bills and Notes § 506 b. 

In Florida 

(1) It has been recognized that at 
common law a promissory note made 
by a married woman alone is void.— 
Blood v. Hunt, 121 So. 886, 97 Fla. 
551. 

(2) The rule is sometimes stated 
broadly that the note of a married 
woman is void, and that a judgement 
on the note of a married woman is 
not enforceable.—Lloyd v. Cooper 
Corporation, 134 So. 563, 101 Fla. 532 
—Lloyd V. Cooper Corporation, 134 
So. 562, 101 Fla. 533—Hall v. Forman, 
114 So. 560, 94 Fla. 682. 

(3) More specifically the rule is 
that the promissory note of a mar¬ 
ried woman cannot be enforced 
against her as a personal liability if 
she is not a free dealer.—Kellogg- 
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Citizens Nat. Bank of Green Bay, 
Wis. V. Felton, 199 So. 50, 145 Fla. 
68 —Deno v. Smith, 137 So. 248, 103 
Fla. 282, rehearing denied and modi¬ 
fied on other grounds 140 So. 335, 103 
Fla. 282. 

(4) Notes, whether original or re¬ 
newal, executed by a married woman 
who is not a free dealer under the 
laws of Florida and not executed for 
one of the purposes for which her 
separate property in Florida can be 
reached, cannot be enforced as per¬ 
sonal liabilities against her when 
domiciled in Florida, either while 
she is married or after the death of 
her husband; and this result is not 
changed by the fact that the notes 
are executed in another state under 
the laws of which the notes create 
valid personal liabilities on her part, 
since effect will not be given to the 
laws of the other state, by comity 
or otherwise, in violation of the pub¬ 
lic policy of Florida.—^Kellogg-Citi- 
zens Nat. Bank of Green Bay, Wis., 
V. Felton, supra. 

87. Wis.—Becker v. Noegel, 160 N. 
W. 1055, 165 Wis. 73. 

88 . Tex.—^Ragsdale v. Groos, Civ. 
App., 51 S.W. 256. 

89. Mont.—Ferrell v. Elling, 276 P. 
432, 434, 84 Mont. 384, citing Cor¬ 
pus Juris. 

30 C.J. p 734 note 3. 

Promissory notes of married woman 
acting SLS sole trader see infra § 
208. 

90. U.S.—Hart v. Stevens, C.C.A.Pa., 
112 P.2d 934, remanding cause, D. 
C., 28 F.Supp. 345. 

Pa.—First Nat. Bank of Jessup v. 

Weintraub, 42 Lack.Jur. 30. 

30 C.J. P 734 note 3 [b]. 

Wife’s inability to enter into contract 
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valid note only in connection with her separate es¬ 
tate, her note for any other purpose will be void.^^ 
A statute authorizing a married woman to purchase 
land does not empower her to execute a note in 

payment.^ 2 

Where, under statutory authority, she has limit¬ 
ed power to make contracts, one seeking to enforce 
a note against a married woman must show that it is 
within such statutory power,92 and he is chargeable 
with notice of her incapacity ;9‘i but under statutes 
making the contractual incapacity of a married wo¬ 
man exceptional, as considered supra § 178, a mar¬ 
ried woman’s note is held invalid only on affirma¬ 
tive proof that it was not given for a purpose with¬ 
in her powers. 9 5 

As in the case of other notes, discussed in Bills 
and Notes § 143, the note of the wife must ordi¬ 
narily be supported by a consideration.96 It is not 
a defense to the wife that she signed the note under 
duress exercised by her husband where it does not 
appear that the payee had knowledge of such fact.97 

Liability of husband on unfc's notes. The hus¬ 


band is not ordinarily liable on his wife's notes98 
unless made by her as his agent.99 

b. Joint Note 

At common law the joint note of husband and wife 
renders the husband liable, but not the wife; but where 
by statute she has been empowered to give her own 
note, she is liable on a note in which she has joined 
with her husband. 

At common law the wife cannot be held personal¬ 
ly liable on a note signed by both her husband and 
herself as makers,^ and this is the rule, with cer¬ 
tain qualifications, under the statutes in some ju- 
risdictions.2 At common law such a note is the 
note of the husband alone,^ and is enforceable 
against him,^ although he is merely a surety there- 
on.5 

In a jurisdiction in which the wife has power to 
make a note, or in which the statutory provisions 
limiting her power to give a note are inapplicable 
to the particular note in question, a married woman 
who joins with her husband in making the note is 
personally liable thereon.® In such case both spous- 


of gruaranty or suretyship see infra 
§ ISS. 

91- Wis.—Farmers' & Merchants' 
Bank v. Frederiksen, 182 N.W. 327, 
173 Wis. 645. 

30 C.J. p 734 note 11. 

Wife’s notes given in transactions 
concerning her separate estate see 
infra § 326. 

9a. Me.—Howe v. Wildes, 34 Me. 
566. 

30 C.J. p 738 note 5. 

93. Ky .—Gilbert v. Brown, 97 S.W. 
40, 123 Ky. 703, 29 Ky.L, 1248, 7 
L.R.A.,N.S., 1053. 

30 C.J. p 734 note 6. 

Power to make contracts see supra 
§ 176. 

Presumption: 

Of intent to charge separate es¬ 
tate see infra § 328. 

As to wife's capacity generally see 
infra § 438. 

94. Tex.—Haas v. American Nat. 
Bank, 94 S.W. 439, 42 Tex.Civ.App. 
167. 

30 C.J. p 734 note 7. 

95- Pa.—^In re Loudermilch’s Estate, 
35 Pa.Co. 318. 

96. Consideration held stiScient 

(1) Generally.—Czajkowski v. Czaj- 
kowski, 39 LackJur., Pa., 84. 

(2) Payee’s surrender of right to 
sell stock which husband had pledged 
to secure his note.—Homer Building 
& Loan Ass'n v. Noble, 181 A. 848, 
120 Pa.Super. 153. 

(3) Payee's forbearance to insti¬ 
tute action to have conveyance to 
wife by husband declared void as in 
fraud of his creditors.—^Industrial 


Loan & Investment Bank v. Dardine, 
177 S.E. 635, 207 N.C. 509. 

97. N.J.—Hanover Trust Co. v. Riz¬ 
zo, 166 A. 326, 110 N.J.Law 581. 

98. Or.—Prance v. France, 185 P. 
1108, 93 Or. 414. 

30 CJ. p 736 note 54. 

Husband’s liability on joint notes see 
infra this section subdivision b. 

99. N.Y.—Minard v. Mead, 7 Wend. 
68 . 

1. Wis.—O’Malley v. Ruddy, 48 N.W. 
116, 79 Wis. 147, 24 Am.S.R. 702. 

30 C.J. p 735 note 41. 

2. Ark.—Dutton v. Million, 169 S.W. 
1183, 114 Ark. 330. 

30 C.J. p 734 note 11 [a]. 

Free dealer 

The wife is not liable on a note 
signed by her with her husband if 
she has not been made a free deal¬ 
er under some statutes.—Persons v. 
Tyree, 161 So. 408, 119 Fla. 288. 
Consideration to wife 

A married woman is not liable on 
a note where she has received no 
consideration therefor and no value 
has accrued to her separate estate.— 
Smith V. Smith, 169 A. 716, 12 N.J. 
Misc. 37, affirmed 174 A. 758, 113 N. 
J.Law 506. 

In Micliigan 

(1) Where the sole and separate 
estate of a married woman is not 
benefited, the common-law disabili¬ 
ties of coverture have been relaxed 
to the extent of permitting her to 
become jointly liable with her hus¬ 
band on a note, such liability to ex¬ 
tend only to joint and entirety prop¬ 
erty and not to her sole and separate 

664 


'estate.—U. S. v. O’Hara, D.C.Mich., 46 
F.Supp. 780. 

(2) Special consideration running 
to wife alone is not necessary to ren¬ 
der wife liable under statute on a 
note which she signed as a comaker 
with husband.—Binne v. Bench, 4 N. 
W.2d 674, 302 Mich. 327—Greening 
V. Wallace, 241 N.W. 138, 257 Mich. 
343—Kies v. Walworth, 229 N.W. 519. 
250 Mich. 34. 

(3) The personal liability of the 
wife on a note constituting a Michi¬ 
gan contract, executed by husband 
and wife for a loan to meet the ex* 
penses of constructing a residence on 
land purchased by them, has been 
held governed by the common law, 
and not by Comp.L.1929 § 13062 et 
seq, which carves a limited exception 
out of the general rule relative to 
coverture.—In re Lucas’ Estate, 261 
N.W. 117, 272 Mich. 1. 

3. Tex.—Red River Nat. Bank v- 
Ferguson, Civ.App., 192 S.W. 1088, 
affirmed 206 S.W. 923, 109 Tex. 287. 

30 C.J. p 735 note 39. 

4. Mass.—Browning v. Carson, 39 N. 
E. 1037, 163 Mass. 255. 

30 C.J. p 736 note 48. 

5. Ind.—Lackey v. Boruff, 53 N.E. 
412, 152 Ind. 371. 

6. Ga.—McRitchie v. Atlanta Trust 
Co., 152 S.E. 834, 170 Ga. 296. 

Pa.—Merritt v. Brady, 32 Luz.Leg 
Reg. 125. 

S.D.—La Due v. Bird, 215 N.W. 490,. 
51 S.D. 507. 

Tenn.—Greene County Union Bank v.. 
Miller, 75 S.W.2d 49, 18 Tenn.App- 
239. 

, 30 C.J. p 736 note 43. 
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es become liable on the note jointly and several¬ 
ly-7 and both are liable primarily,^ or at least are 
deemed to be liable primarily.^ Personal liability on 
the part of the wife attaches particularly where the 
consideration for the note was for the wife’s bene¬ 
fit 10 and under some statutes liability attaches to her 
even where she signed the note as a surety or ac¬ 
commodation maker, as considered infra § 188. A 
note signed by husband and wife jointly is executed 
with the husband’s written consent, within a statute 
requiring his written consent to certain contracts 
of the wife.ii 

Note accompanying mortgage or deed of trust 
In many jurisdictions, and particularly those m 
which statutes have removed the disabilities of cov¬ 
erture, a wife is liable on a note in which she has 
joined with her husband in conjunction with the 
execution of a mortgage or deed of trust,12 not¬ 
withstanding she receives no part of the consider- 
ation.13 In other jurisdictions, where a husband in 


obtaining a mortgage on property gives a note in 
which his wife joins without receiving any part of 
the consideration, as where she joins solely as part 
of a transaction for the release or waiver of any 
right of dower, ordinarily she cannot be held liable 
on the note.i^ 

Jomt note with third persons. At common law, if 
a note is made by a married woman jointly with 
one who is not her husband, the comaker alone is 
bound, 15 and the fact that he styles himself a sure¬ 
ty makes no difference in his liability.!® Under 
express statutory provisions it has been held that 
a wife cannot be joint maker of a note with a third 
person unless her husband joins ;17 and if the hus¬ 
band does not join, such a note is a nullity so far as 
the wife is concerned.!® 

c. Transfer and Indorsement 

j At common law and under some statutes a wife can- 
1 not, without her husband’s consent, transfer her title to 


7 N- C —Wachovia Bank & Trust Co. 
'v. Black. 151 S.E. 269. 198 N.C. 219. 

Triple nature of nahility 

The obligation of a husband and 
wife under a note executed by them 
is more than a joint and several ob¬ 
ligation; “it is also the liability oi 
that separate and distinct legal en¬ 
tity which the law recognizes as 
arising from the unity of a man and 
a woman occupying the marital re¬ 
lationship. . . . When a husband 

and wife join in executing a note 
there arises a triple liability.”— 
First Nat. Bank v. Pothuisje, 25 N.E 
2d 436, 439, 217 Ind, 1, 130 A.L.R. 
1238. 

ITote given in partnership or joint 
undertaking 

Where husband and wife, in part¬ 
nership or joint undertaking, unite 
their credit in execution of joint 
note, and consideration passes to 
them jointly without division, both 
are liable as joint debtors for full 
amount of note.—Daniel v. G. Ober 
& Sons Co., 184 S.E. 439, 52 Ga.App. 
691. 

Use of singular as including plural 
Where both spouses signed princi¬ 
pal notes in which the promissory 
words were “the undersigned prom¬ 
ises to pay” and interest notes where¬ 
in the promissory words were “I 
promise to pay” both are liable on all 
the notes.—Erwin Nat. Bank v. Rid¬ 
dle, 79 S.W.2d 1032. 18 Tenn.App. 
561. 

8. N.C.—Wachovia Bank & Trust 
Co. V. Black, 151 S.E. 269, 198 N.C 
219. 

9. N.C.—Taft V. Covington, 153 S.E. 
597, 199 N.C. 51. 

10. Del.—Wright v. Parvis & Wil 
liams Co., 40 A. 1123, 16 Del. 325. 


N.Y.—Fairlie v. Bloomingdale, 38 
Hun 220. 

Wife’s hospital hill 

W^ife can join with her husband in 
giving a joint note for her hospital 
bill—Hawkins v. King, 153 So. 283, 
228 Ala. 199. 

11. N.C.—In re Freeman, 21 S.E. 110, 
116 N.C. 199. 

12. Mont.— Ferrell v. Elling, 276 P. 
432, 84 Mont. 384 —Grasswick v. 
Miller, 267 P. 299, 82 Mont. 364. 

30 CJ. P 736 note 43 [a]. 

Ignorance or mistake 

(1) Wife’s ignorance as to the ef¬ 
fect of signing the note, and her be¬ 
lief that she was signing only for 
the purpose of relinquishing dower, 
does not relieve her from liability 
where there was no showing of mu¬ 
tual mistake or of fraud on the part 
of the mortgagee.—People’s Sav. 
Bank & Trust Co. v. Howson, 286 S. 
W. 865, 171 Ark. 675. 

(2) A mistake on the part of the 
wife and all the other parties in be¬ 
lieving that she had a dower inter¬ 
est in the property does not affect 
her liability on notes secured by a 
deed of trust.—Morrison v. Painter, 
Mo.App., 170 S.W.2d 965. 

S.D.—Da Due v. Bird, 215 N.W. 
490, 51 S.D. 507. 

Tenn —Greene County Union Bank v. 
Miller. 75 S.W.2d 49, 18 Tenn.App. 
239. 

14. Iowa.—First Bank & Trust Co. 
of Ottumwa v. Welch, 258 N.W. 96, 
219 Iowa 318—Bates v. Green, 257 
N.W. 198, 219 Iowa 136—Cooley v. 
Will* 237 N.W. 315, 212 Iowa 701, 
followed in 237 N.W. 318, 319—Gor¬ 
man V. Sampica, 211 N.W. 429, 202 
Iowa 802—^Hinman v. Treinen, 195 
N.W. 345, 196 Iowa 701. 


Mich.—Blackwood v. Sakwinski, 191 
N.W. 207, 221 Mich. 464, 29 A.L.R. 
1314. 

30 C.J. p 733 note 88 [bl. 

Personal liability of wife on debt 
collateral to mortgage see infra § 
190. 

Necessity of wife’s signature to ef¬ 
fectuate transaction. 

Where a contract to sell property 
does not require the wife of the pur¬ 
chaser to become obligated for the 
purchase-money mortgage and there 
is no effective demand that she do so, 
so that her signature is not neces¬ 
sary to effectuate the transaction, 
and she receives no part of the con¬ 
sideration, she is not liable on a note 
given in conjunction with the mort¬ 
gage^ —Jones V. Wilson, 258 N.W. 82, 
219 Iowa 324—Cooley v. Will, 237 N. 
W. 315, 212 Iowa 701, followed in 
237 N.W. 318, 319—Insell v. McDan¬ 
iels, 207 N.W. 533, 201 Iowa 533—Le 
Fleur V. Caldwell, 195 N.W. 234, 196 
Iowa 727. 

Mortgagee’s ignorance of wife’s in¬ 
tent 

Where wife’s intention not to be 
liable on note for purchase of realty, 
but merely to relinquish her dower 
interest in realty, was not communi¬ 
cated to mortgagee at time of sign¬ 
ing of mortgage and note by wife, 
she was personally liable on the note, 
although such intention was com¬ 
municated to the husband.—State 
Bank of Waverly v. McCoy, Iowa, 3 
N.W.2d 141. 


15. Pa.—^Unangst v. Fitler, 84 Pa. 
135. 

16. Pa.—Unangst v. Fitler, supra. 

17. Tex.—Shaw v. Proctor, Civ.App., 
193 S.W. 1104. 

18. Tex.—Shaw v. Proctor, supra. 
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a bill or note. A married woman who has power to make 
a note may render herself personally liable by Indorse¬ 
ment. 

There is authority stating broadly that at common 
law a married woman cannot transfer title to a bill 
or note payable to her.^^ More accurately stated 
the rule seems to be that a married woman cannot 
transfer a bill or note without her husband's con¬ 
sent,but that with his joinder-^ or by her single 
indorsement with his consent-- she may transfer ti¬ 
tle, although she will not be personally liable as an 
indorser.23 Under some constitutional and statu¬ 
tory provisions the consent of a husband to a trans¬ 
fer by his wife of title to her note must be in writ- 
ing.-"4 

Where a married woman has power to make a 
note, she may render herself personally liable by 
indorsement.-^ The power given to a married wo¬ 
man by statute to transfer by indorsement a note 
payable to her is not destroyed by subsequent stat¬ 
utes which increase rather than diminish the rights 
of a married woman with respect to the transfer 
of her property.-® A married woman's renewal of 


an antenuptial indorsement is valid,-'' as is her in¬ 
dorsement after marriage of a note payable to her 
and assigned by her by delivery before marriage.-^ 

Ti'ansfcr by siirz'iz'ing husband. There is author¬ 
ity holding that a bill or note payable to the wife 
cannot after her death be transferred by her sur¬ 
viving husband.-^ 

§ 186. - Note for Husband’s Debt 

At common law and in the absence of statutory au¬ 
thority a note given by a wife for her husband's debt is 
unenforceable against her, regardless of any device 
adopted to obscure the real nature of the transaction. 
Under some statutes a married woman may freely give 
a note for her husband's debt without any consideration 
moving directly to her. 

At common law, and in the absence of statutory 
authority, a married woman cannot bind herself on 
a note given for her husband’s debt, without any 
consideration moving to her at least such a note 
cannot be enforced against her by a payee of the 
note who knew at the time of its execution that it 
was given for a loan to the husband,^^ and where 
she has paid such a note she may recover the mon- 


19. ile.—Hancock Bank v. Joy, 41 
Me. 568. 

30 C.J. p 735 note 22, p 6S6 note 57. 
Husband’s right at cemmon law to 
note payable to wife see supra § 
24. 

20 . Ky.—Hall v. Campbell, 12 Ky. 
Op. 270—Hardwick v. Crow, S Ky. 
Op. 394. 

21 . Mass.—Slawson v. Loring, 5 Al¬ 
len 340, 81 Am.D. 750. 

30 C.J. p 735 note 25. 

22. Ala.—Roland v. Logan, 18 Ala. 
307. 

30 C.J. p 735 note 26. 

Wife's indorsement in her maiden 
name of a note given her before mar¬ 
riage will, with her husband’s con¬ 
sent, pass title.—Miller v. Delamater, 
12 Wend., X.Y., 433. 

23. Md —Norris v. Lantz, 18 Md. 
250. 

Mass.—Stevens v. Beals, 10 Cush. 
291. 57 Am.D. lOS. 

Wife’s indorsement as surety see in¬ 
fra § 1S8. 

24. N.C.—Vann v. Edwards, 39 S.E. 
66 , 128 N.C. 425—Walton v. Bristol, 
34 S.E. 544, 125 N.C. 419. 

25. Mass. — Middleborough Nat. Bank 
V. Cole, 77 N.E. 781, 191 Mass. 168. 

30 C.J- p 735 note 30. 

26. Pa.—Haun v. Trainer, 7 Pa.Dist. 
235, 20 Pa.Co. 625. 

27. Pa.—Harrisburg Nat. Bank v. 
Bradshaw, 35 A. 629, 178 Pa. 180, 
34 L.R.A. 597. 

30 C.J. p 735 note 35. 

28. Me.—Guptill v, Horne, 63 Me. 
405. 

30 C.J. p 735 note 34. 


29. Ga.—Craige v. Tingle, 63 Ga. 274. 
Effect of husband’s failure to reduce 

wife's choses in action to posses¬ 
sion see supra § 24 b. 

30. Ga.—Sapp V. Ragan, 162 S.E. 655, 
44 Ga.App. 688. 

Mich.—Carroll v. Chauret, 216 N.W. 

913, 241 Mich. 338. 

Pa.—Newhall v. Arnett, 123 A. 819, 
279 Pa, 317—^National Bank & 
Trust Co. of Port Jervis v. Geb- 
hart, 4 Monroe L.R. 39—First Nat. 
Bank of Jessup v. Weintraub, 42 
Lack.Jur. 30—Merritt v. Brady, 32 
Luz.Leg.Reg. 125. 

S.C.—Strode v. Barnes, 117 S.E. 420, 
124 S.C. 403, applying Georgia law. 
30 C.J. p 736 note 57. 

Wife as surety for husband see infra 
§ 188. 

Settlement or renewal of husband’s 
debt 

A note given by the wife in settle¬ 
ment or renewal of her husband's 
debt is not binding on her.—Baxter 
IV- Bank of Grantville, 166 S.E. 63, 
45 Ga.App. 824—30 C.J. p 736 note 57 
Cc3. 

Support from husband’s estate 
I Where joint note is executed by 
hue band and wife for consideration 
afterward to be furnished by payee, 
if, with payee's knowledge, entire 
consideration goes only to husband, 
wife is not liable for any part of 
note although, on husband's death, 
some benefit from consideration may 
accrue to wife under allowance of a 
year’s support from husband’s estate. 
—Daniel v. G. Ober & Sons Co., 184 S. 
B. 439, 52 Ga.App. 691. 
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Indorsement and transfer of draft 
Where a married woman indorses 
and transfers a draft to her hus¬ 
band’s creditors in extinguishment of 
his debt to them, and there are 
statutes expressly prohibiting a mar¬ 
ried woman from binding her sepa¬ 
rate estate by any contract of sure¬ 
tyship or by any assumption of the 
debts of her husband and declaring 
that any sale of her separate es¬ 
tate made to a creditor of her hus¬ 
band in extinguishment of his debts 
is absolutely void, the indorsement is 
void and the creditors acquire no ti¬ 
tle to the draft.—Hendryx v. E. C. 
Atkins «& Co., C.C.A.Ga., 79 P.2d 508. 

31. Ga.—Bozeman v. Brock, 200 S.E. 
182, 58 Ga.App. 816—Allmond v. 
Mount Vernon Bank, 186 S E. 581, 
53 Ga.App. 565. 

Note for supplies sold to husband 
A wife was not liable on joint note, 
signed by her and her husband, for 
supplies purchased by husband for 
use in operating in his own name a 
farm belonging to w^ife, payee hav¬ 
ing had knowledge of that fact.— 
Bozeman v. Brock, 200 S.E. 182, 58 
Ga.App. 816. 

Assumption of preexisting debt 

(1) A note executed by a wife f«r 
the purpose of assuming a preexist¬ 
ing debt of her husband, w’here the 
payee knows this fact at the time 
of its execution, cannot be collected 
from her by the payee.—Morns v. 
International Agricultural Corpora¬ 
tion. 186 S.E. 583, 53 Ga.App. 517— 
Veal V. Veal, 178 S.E. 456, 50 Ga.App. 
445. 

(2) Such a defense is available to 
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. 32 If the note is in substance for the husband’s ' 
debt the form under which the wife executes it is 
immaterial.^® It has been held that such a note is 
not void but merely voidableS^ at her election,35 
provided it is not in the hands of a holder without 
notice.® ® 

A note is not unenforceable against a married 
woman as being given or apparently given for her 
husband’s debt where it is shown that the note was 
in fact given for an independent consideration mov¬ 
ing to the wife,®’ or to pay a debt incurred solely 
for the wife’s benefit,®® or for necessaries supplied 
to an abandoned wife.®® If the consideration for a 
note given by her is partly her own debt and partly 


§ 186 

the debt of her husband, she can be held liable for 
that portion represented by her own debt,^ if the 
amount of each spouse’s debt clearly appears from 
the evidence.A married woman is liable on a 
note which she gives for money loaned to her, al¬ 
though she gives to her husband the money so ob¬ 
tained,^® notwithstanding the lender knows that she 
intends to give or lend it to her husband.'*® 

A wife’s note for her husband’s debt is valid 
where contracts of this nature are permitted by stat¬ 
ute;** in such case a consideration running to the 
husband alone is sufficient to hold her liable on a 
note in which she has joined with him, and the ab¬ 
sence of a beneficial consideration moving to her 
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her only where the payee knew at the 
time of the execution of the note that 
the maker was a married woman and 
that she executed the note in assump¬ 
tion of a debt of her husband.—Veal 
V. Veal, supra. 

32. Ga.— Booth v. Merchants’ Bank, 
72 S.E. 44, 9 Ga.App. 650, 


33 _ pa.—^Newhall v. Arnett, 123 A. 

819, 279 Pa. 317. 

SO C.J. P 736 note 60. 

UiTife’s name placed on note first 
Where the true nature of the trans¬ 
action is a loan to the husband, and 
the lender so understands the trans¬ 
action. the wife cannot be held lia¬ 
ble on the note although, to disguise 
the real transaction, her name is 
placed on the note first.—Smith v. 
First Nat. Bank. 49 S.W.2d 538. 243 
Ky. 716. 

Collusion between husband and credi- 
tor 

Where a husband was indebted to 
two persons, one of whom had a 
claim for repairs to the husband’s 
automobile, and the husband entered 
into a collusive arrangement with the 
other creditor whereby the husband 
transferred the automobile to his 
wife and the creditor thereupon paid 
off the debt for repairs and took 
notes from the wife covering both 
debts, the wife was held not liable 
on the notes.—Reeves v. Jackson, 124 
S.E. 135, 15S Ga. 676. 

34 . Ga.— Jones v. Harrell, 35 S.E. 
690, no Ga. 373. 

30 C.J. p 736 note 61. 

35 . Ga.—^Veal v. Veal, 178 S.E. 456, 
50 Ga.App. 445. 

36. Ga.—^Veal v. Veal, supra. 

Rights of bona fide holder against 

married woman claiming surety¬ 
ship see Bills and Notes § 506 b. 

37 . Ga.—Ross v. Durrence, 181 S.E. 
581, 181 Ga. 52. 

Ky.—Oliver v. Noe, 24 S.W.2d 592, 
232 Ky. 809. 

30 C.J. p 736 note 65. 


Compromise of litigation 

(1) A note is not given for the 
husband’s debt where it is given 
to settle a suit against both hus¬ 
band and wife, although the debt 
sued on was the husband’s.—Thorn¬ 
ton V. Lemon, 39 S.E. 943. 114 Ga. 
155. 

(2) However, a settlement agree¬ 
ment was held not to amount to a 
bona fide settlement of a pending liti¬ 
gation within this rule where the 
wife executed a note, in connection 
with the settlement of a pending 
litigation, which was to benefit the 
creditor by giving him a good obliga¬ 
tion for an otherwise uncollectable 
debt, and the note was procured by 
the creditor pursuant to a fraudulent 
scheme to make the wife liable for 
the obligation of her husband. Bax¬ 
ter V. Bank of Grantville, 166 S.E. 63, 
45 Ga.App. 824. 


38. Ark.—Crenshaw v. Collier, 65 S. 
W. 709, 70 Ark. 5. 

30 C.J. p 737 note 66. 

39. Tex,— Williams v. Farmers’ Nat. 
Bank, Civ.App., 201 S.W. 1083. 

Effect of absence of husband gener¬ 
ally see supra § 169. 

Contracts for necessaries generally 
see supra § 183. 

1 40. Ala.—^Lester v. Jacobs, 103 So 
682, 212 Ala, 614. 


Note for money or goods to be fur¬ 
nished 

A wife who executes a joint note 
with her husband in consideration of 
money or goods afterward to be fur¬ 
nished by the payee is bound to the 
extent of the consideration afterward 
received by her, but, in the absence 
of a partnership undertaking between 
the spouses, she is bound only to 
such extent—Daniel v. G. Ober & 
Sons Co.. 184 S.E. 439, 52 Ga.App. 
691. 

41. Ga.— Hughes v. Field, 169 S.E. 
344 177 Ga. 128 —Jones v. Harrell, 
36 SE. 690, 110 Ga. 373—Sapp v. 
Ragan, 162 S.E. 655, 44 Ga.App. 
688 . 


42. Ky.—Smith v. First Nat. Bank, 

49 S.'VV.2d 53S, 243 Ky. 716. 

Agency of husband 

Fact that the husband goes to the 
bank and acts as agent for the wife 
does not alter the rule stated in the 
text.—York Trust Co. v. Vandersloot, 

6 A.2d 49S, 334 Pa. 591. 

Creditor’s demand for wife’s obliga¬ 
tion 

Where the husband and wife bor¬ 
row money from a third person for 
the purpose of paying certain credi¬ 
tors of the husband, the third per¬ 
son having declined to advance mon¬ 
ey to the husband alone and having 
demanded her obligation as well, the 
debt to the third person is not the 
debt of the husband alone, and the 
wife is liable on a note given to 
secure such debt.—Cracker Jack Co. 
V. Stomaken, 160 So. 755, 119 Fla. 667. 

43 _ Pa.—Newtown Title & Trust Co. 
V. Underwood, 177 A. 27, 317 Pa. 
212 . 

Creditor’s participation in transaction 
A note given by a married woman 
for the purpose of obtaining money 
to pay a debt of her husband will be 
binding on her, although the lender 
may know of such purpose at the 
time the loan is made, provided he 
is not the husband’s creditor who is 
to be paid off and is no party to any 
arrangement or scheme between the 
husband and wife of which the bor¬ 
rowing of the money by her for such 
purpose is the outcome.—Ross v. 
Durrence, 181 S.E. 581. 181 Ga. 52— 
Garrett v. Thornton, 121 S.E. 820, 157 
Ga. 487—Virginia-Carolina Chemical 
Corporation v. Burton, 157 S.E. 384, 
42 Ga.App. 71L 


44. N.H.—Proctor v. Frost, 197 A. 
813, 89 N.H. 304, stating Massachu¬ 
setts law. 

S.D.—^La Due v. Bird, 215 N.W. 490, 
51 S.D. 507. 

30 C.J. P 737 note 69. 

Rights, powers, and liabilities of mar¬ 
ried woman as sole trader see infra 
§ 208. 
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is not a defense.'^s A renewal note g-iven after pas¬ 
sage of an enabling statute is valid, even though the 
original note was executed when the married wo¬ 
man lacked power to make such a note.^^ 

Payment. A married woman cannot be held lia¬ 
ble on a note given by her for advances to her hus¬ 
band where, as to her, the note has been paid.*^" 

A note given by a zvidove for a debt of her de¬ 
ceased husband is not binding in the absence of con- 

sideration.^S 

§ 187. Purchases and Sales 

a. In general 

b. Liability for purchase price 

c. Agreements to convey 

a. In General 

At common law executory agreements for the pur¬ 
chase or sate of property by a married woman are not 
binding on her. Such contracts are valid, however, in 
jurisdictions in which the disabilities of coverture have 
been removed, either generally or with respect to the 
particular purchase or sale in question. 

Under the common-law disabilities of coverture, 
the executory contracts of a married woman for the 


purchase of personalty^S or realty,50 or for the sale 
of personaltySi or realty, see infra subdivision c of 
this section, are generally void, or at least not bind¬ 
ing on her. A sale to her may be avoided by the 
husband®- or by the wife after discoverture,®^ 
unless so avoided it may be ratified by her on dis¬ 
solution of coverture.54 When her sale is void, she 
may recover her property without any common-law 
liability to return the purchase price,^^ although un¬ 
der equitable doctrines she may be compelled to put 
the purchaser in statu quo.^® 

Where a married woman by statute has capacity 
to contract as a feme sole, she may bind herself by 
executory contract for the sale of personalty®^ or 
realty, see infra subdivision c of this section, and for 
the purchase of personalty^s or realty and such 
contracts for purchase are valid although she has no 
separate estate.®® It has been held that a married 
woman w^ho is entitled by statute to her individual 
earnings may purchase implements for use in her 
business.®^ Where her statutory contractual capaci¬ 
ty is limited, her power to make an executory con¬ 
tract for the purchase or sale of property wdll be 
restricted to the scope indicated by the statute.®2 


45. KJ.—O’Toole v. O’Toole, 158 A. 
337, 10 X.J.Misc. 159, 

Tenn.—Greene County Union Bank v. 
Miller, 75 S.W.Sd 49, 18 Tenn.App. 
239. 

Consideration held snffleient 
Where husband’s note and agree¬ 
ment under which note was given 
were not to become effective until his 
wife signed note, consideration for 
agreement and note supports her sig¬ 
nature.—Van Houten v. Van Houten, 
209 N.W. 293, 202 Iowa 1085. 

Credit extended to husband without 
wife’s request 

If a wife executes a note without 
consideration, the extension of cred¬ 
it to her husband by the payee will 
not constitute valid consideration as 
to her unless the advances are made 
at her request and in return for her 
promise, or unless her knowledge 
of the payee’s "reliance on her note 
precludes the defense of want of con¬ 
sideration.—Salem Trust Co. v. Dee- 
ry, 194 N.E. 307, 289 Mass. 431. 

46. U.S.—Walker v. Arkansas Nat. 
Bank, Mo., 256 F. 1, 167 C.C.A. 273. 

47. Ill.—Pilas V. Filas, 242 Ill.App. 
289. 

Advances under building contract 
Where the wife has joined with her 
husband in making a note to cover 
advances made to the husband under 
a building contract, and subsequent¬ 
ly, without her knowledge, when the 
work for which the advances were 
given has been completed, an agree¬ 
ment is made between the husband 
and the third person to have the 


note secure further advances, the 
wife is no longer responsible since 
as to her the note has been paid.— 
Pilas V. Filas, 242 IlLApp. 289. 

48. S.C.—Ferrell v. Scott, 29 S.C.L. 
344, 42 Am.D. 371. 

30 C.J. p 737 note 71. 

49. Miss.—Porterfield v. Butler, 47 
Miss. 165, 12 Am 329. 

30 C.J. p 737 note 75. 

Porfeiture provisions 

It has been held that provisions for 
forfeiture of sums paid on a sub¬ 
scription to corporate stock, on fail¬ 
ure to pay subsequent installments, 
are not binding on a married woman. 
—Texas Co-op. Inv. Co. v. Clark, Tex. 
Civ.App., 216 S.W, 220. 

50. Fla,—Grifling v. Griffing, 163 So. 
141, 120 Fla, 913—Morgan v. Simp¬ 
son, 125 So. 350, 98 Fla 1155— 
Headley v. Warmolts, 111 So. 252, 
92 Fla. 929. 

30 C.J. p 737 note 76. 

51. Ky.—Johnston v. Jones, 12 B. 
Mon. 326. 

30 C.J. p 737 note 77. 

52. U.S.—Bedford v. Burton, Tenn., 
1 S.Ct. 98, 106 U.S. 338, 27 L.Ed. 
112 . 

53. Mass.—Scanlan v. Wright, 13 
Pick. 523, 25 Am.D. 344. 

30 C.J. p 737 note 80. 

Avoidance of married woman's con¬ 
tracts generally see infra § 193. 

54. Ky.—^Hunter v. Duvall, 4 Bush 
438. 

30 C.J. p 737 note 81. 
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Ratification of contracts generally 
see infra § 192. 

55. Ky.—Owsley v. Montgomery, 9 
Ky.Op. 913. 

30 C.J. p 737 note 83. 

56. Mo.—Shroyer v. Nickell, 55 Mo. 
264. 

30 C.J. p 737 note 84. 

57. Ind.—Townsend v. Huntzinger, 
83 N.E. 619, 41 Ind.App. 223. 

Mich.—De Vries v. Conklin, 22 Mich. 
255. 

58. Ga.—Hays v. Jordan, 11 S.E. 
833. 85 Ga. 741, 9 L.R.A. 373. 

30 C.J. p 737 note 89. 

Kind of merchandise 
Married woman may obligate her¬ 
self for goods sold and delivered re¬ 
gardless of the kind of merchandise. 
—Skillman v. Ballew, Mo.App. 27 S. 
W.2d 1036. 

59. Wis.—Citizens’ L. & T. Co. v. 
Witte, 92 N.W. 443, 116 Wis. 60. 

30 C.J. p 737 note 90. 

60. Vt.—Seaver v. Lang, 104 A. 877, 
92 Vt. 501. 

30 C.J. p 738 note 91. 

61. Wis.—Dayton v. Walsh, 2 N.W. 
65, 47 Wis. 113, 32 Am.R. 757. 

30 C.J. p 738 note 96. 

62. N.C.—Smith v. Ingram, 40 S.B. 
984, 130 N.C. 100. 61 L.R.A. 878. 

30 C.J. p 738 note 93. 

Contracts for necessaries see supra § 
183. 

Absence of husband’s written consent 
A contract under which a married 
woman purchases goods is void where 
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Purchase by or delivery to agent. When empow¬ 
ered to purchase, a married woman will of course be 
bound by a purchase duly made for her by her 
agent.®^ She may bind herself by an executory con¬ 
tract for personal property, although it is to be de¬ 
livered to a third person in her behalf.®^ 

b. Liability for Purchase Price 

A married woman is not at common law personally 
liable for the purchase price of property sold to her; 
but the result is otherwise in jurisdictions in which her 
purchase of the property is permitted by statute. 

A married woman is not at common law person¬ 
ally liable for the purchase price of property she 
has received,®^ and cannot even be required to re¬ 
pay money borrowed to pay the purchase price.®® 
On the other hand, where she can contract as a 
feme sole, either generally or with respect to the 
particular purchase in question, a married woman 
will be personally liable for the purchase price,®*^ 
regardless of whether or not she owns any addi¬ 
tional property.®® Where she may bind herself by 
contract, her agreement to pay a mortgage or other 
encumbrance will render her personally liable;®® 
and she may be held liable for any deficiency.^® 

c. Agreements to Convey 

At common law an executory agreement of a married 
woman to sell realty is void. While authority to make 
such agreements may be conferred on her by statute. 


provisions giving authority merely to make a conveyance 
have been held insufficient to validate an agreement to 
convey. 

At common law a married woman’s agreement to 
sell her realty is void,*^^ even though her husband 
assents thereto.'^^ Her bond to give a deed is like¬ 
wise void and unenforceable.'^® However, if she 
buys land with notice of a contract to convey to 
another she may in equity be compelled to make 
such conveyance. 

A married woman can make a valid contract to 
convey where she has been authorized by statute 
so to do, as where the statutes give her authority 
to contract as a feme sole.*^® A statute authoriz¬ 
ing her to convey her property does not make her 
mere agreement to convey the property a valid 
contract, since a contract to convey is not a con¬ 
veyance.'^® Under a statute providing that with the 
joinder of her husband and in compliance with cer¬ 
tain formalities of execution and acknowledgment 
a married woman may convey her realty, she has 
not the power to make an executory contract to con¬ 
vey the realty and such contract cannot be enforced 
against her or her heirs and it has been held 
that such agreements are not binding, although ex¬ 
ecuted and acknowledged as provided in case of con¬ 
veyances.*^® A woman’s contract to convey made 
while sole is enforceable after her marriage, not¬ 
withstanding statutes prohibiting a married woman 


her husband has not assented thereto 
in writing as required by statute.— 
Strauss v. Schwab, 12 So. 692, 104 
Ala. 669. 

63. Me.—Southard v. Plummer, 36 
Me. 84. 

64. Ind.—Chandler v. Spencer, 10 N. 
E. 577, 109 Ind. 553. 

65. Tex.—Hall v. Decherd, 131 S.W. 
1133, 62 Tex.Civ.App. 426. 

30 C.J. p 738 notes 2, 5 [aj. 
Assumption of mortgage 
A married woman's assumption of 
a mortgage on land conveyed to her 
is not binding on her as a personal 
liability.—Barritt v. Swan, 141 So. 
747. 104 Fla. 324. 

Conveyance as gift 
There is authority to the effect that 
a conveyance of realty to her in con¬ 
sideration of her note is, at common 
law, practically a gift to her.—Dick 
V. Hamilton, C.C.Or., 7 F.Cas.No.3,890, 
Deady 322. 

66. N.H.—Ames v. Foster, 42 N.H. 
381. 

30 C.J. p 738 note 3. 

67. Pa.—Lit Bros. v. Honeywell, 188 
A. 370, 124 Pa.Super. 243. 

Vt.—Seaver v. Lang, 104 A. 877, 92 
Vt. 501. 

30 C.J. p 739 note 13, p. 913 note 7. 


Liability of separate estate for pur¬ 
chase money see infra § 332. 
Obligation valid in law and equity 
In a jurisdiction in which a mar¬ 
ried woman has the right to pur¬ 
chase personal property, her contract 
to pay for such property creates a 
personal obligation on her part, val¬ 
id in law and in equity.—Sidway v. 
Nichol, 34 S.W. 529. 62 Ark. 146. 
Property turned over to husband 
A married woman who enters into 
an unambiguous contract to purchase 
personalty at a stipulated price is 
bound by her obligation as purchaser, 
although she immediately turns the 
property over to her husband, pro¬ 
vided the seller commits no fraud on 
her and knows of none committed by 
the husband.—Gibson v. General Mo¬ 
tors Acceptance Corporation, 167 S.E. 
203, 46 Ga.App. 201. 

68. Ark.—Sidway v. Nichol, 34 S.W. 
529, 62 Ark. 146. 

30 C.J. P 913 note 9. 

69. N.T.—Cashman v. Henry, 75 N. 
T. 103, 31 Am.R. 437. 

Ohio.—Religious Soc. of Friends v. 
Haines, 25 N.E. 119, 47 Ohio St. 
423. 

TO, N.T.—Flynn v. Powers, 35 How. 

Pr. 279, affirmed 54 Barb. 550. 

30 C.J. p 914 note 30. I 
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71. Mass.—Hurley v. Brown, 98 
Mass. 545, 96 Am.D. 671. 

30 C.J. p 739 note 15. 

Wife’s capacity to transfer generally 
see infra § 196. 

Contracts to convey separate estate 
see infra § 377. 

Specific performance of wife’s agree¬ 
ment to convey see Specific Per¬ 
formance § 36, also 30 C.J. p 937 
notes 31, 37; 31 C.J. p 137 note 18. 

72. N.J.—^Wooden v, Morris, 3 N.J. 
Eq. 65, 67. 

30 C.J. p 739 note 16. 

73. Ky.—Cummings v. Hamilton, 6 
Ky.L. 365. 

30 C.J. p 739 note 18. 

74. N.J.—Fee v. Sharkey, 64 A. 643, 

59 N.J.Eq. 284, affirmed 45 A. 1091^ 

60 N.J.Eq. 446. 

75. Mo.—Brown v. Dressier, 29 S.W. 
13, 125 Mo. 589. 

30 C.J. p 739 note 28. 

76. Tex.—Blakely v. Kanaman, Civ. 
App., 168 S.W. 447, affirmed 175 S. 
W. 674, 107 Tex. 206. 

30 C.J. p 739 note 21. 

77. Mo.—O’Reilly v. Kluender, 91 S. 
W. 1033, 193 Mo. 576. 

30 C.J. P 739 note 24. 

78. Mo.—Gwin v. Smurr, 14 S.W. 
731, 101 Mo. 550—^Davis v. Watson, 
89 Mo.App. 15. 
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from conveying or contracting to convey her real i 
estate without joinder of her husband^® 

Failure to comply zcith statutory formalities. The 
fact that a married woman’s agreement for the sale 
of real property has not been executed in accord¬ 
ance with certain formalities prescribed by statute 
does not render the contract wholly void.®® On her 
failure to perform such a contract she may be re¬ 
quired to return the money paid to her on the con¬ 
tract,®^ or suffer a lien on the property to the ex¬ 
tent of the money received;®- and she may be sub¬ 
jected to damages.®® 

§ 188. Guaranty or Suretyship 

a. Power to become guarantor or surety 

b. Test of suretyship 

c. Particular instruments 

a. Power to Become Guarantor or Surety 

(1) In general 

(2) For husband 

(1) In General 

At common law a married woman cannot become a 


guarantor or surety; but, in the absence of express 
limitation in statutes giving her general contractual pow¬ 
er, she may become a surety. 

At common law, by reason of her contractual dis¬ 
abilities incident to coverture, as discussed supra § 
176, a married woman cannot make a valid contract 
of suretyship or guaranty.®^ In jurisdictions where 
the statutes give her general contractual power with¬ 
out express limitation of her capacity to become 
surety, it has been held that by necessary implica¬ 
tion a married woman may become a surety.®^ Ac¬ 
cordingly, if the statute places no restriction on a 
married woman’s right of contract with persons oth¬ 
er than her husband except that she shall no^ be 
denied the special protection and privileges which 
she enjoys together with other women, or except, in 
some instances, with regard to conveyances of her 
real property, her contracts of suretyship will be 
upheld.®® 

Under statutes enlarging her general contractual 
powers, but specifically providing that a married 
woman cannot bind herself as surety or guarantor, 
it is obvious, however, that a married woman cannot 
become security for another’s debt.®'^ According to 


79. Ky.—Lockhart v. Kentland Coal 
& Coke Co., 207 S.W. 18, 182 Ky. 
673. 

30 C.J. p 739 note 30. 

80. Fla.—^W’heeler v. Sullivan, 106 
So. 876, 90 Fla. 711. 

81. Fla.—^^Vheeler v. Sullivan, su¬ 
pra. 

30 C.J. p 740 note 34. 

82. Fla.—^WTieeler v. Sullivan, su¬ 
pra. 

30 C.J. p 740 note 34. 

S3. X.J.—Wolff V. Meyer. 66 A. 959, 

75 N.J.Law ISl, affirmed 70 A. 1103, 

76 N.J.Law 574. 

30 C.J. p 739 note 33. 

84. Ky.—Bank of St. Helens v. 
Mann’s Ex’r. 11 S.W.2d 144, 145, 
226 Ky. 3SI. citing Corpus Juris. 

30 C.J. p 740 note 37. 

85. U.S.—C. I. T. Corporation v. San¬ 
derson, D.C Idaho, 43 F.2d 985, 
stating California rule. 

Del.—Industrial Trust Co. v. Cantera, 
165 -A. 338, 339, 5 W.W.Harr. 364, 
quoting Corpus Juris. 

D.C.—Jett V. Montague Mfg. Co., 61 
F.2d 918, 61 App.D.C. 277. 

Iowa.—Hinman v. Treinen, 195 N.W. 
345, 196 Iowa 701. 

N.Y.—^William Trimbey Co. v. Lind- 
blom, 206 N.Y.S. 622, 211 App.Div. 
168. 

Pa.—United Factors Corporation v. 
Mogul, 16 A.2d 735, 142 Pa.Super. 
506, stating New York rule—Gil¬ 
bert v. Litton, 27 Pa.Dist. & Co. 
109, stating Maryland rule. 

Vt.—-Wilder v. Budd, 4 A.2d 348, 110 


Vt. 240—McNamara v. Pickett, 1 
A.2d 716, 109 Vt. 500. 

Wis.—Selts Inv. Co. v. Promoters 
of Federated Nations of World, 231 
N.W. 641, 202 Wis. 151. 

30.C.J. p 740 note 45. 

86. Wis.—First Wisconsin Nat. 

Bank of Milwaukee v. Milwaukee 
Patent Leather Co., 190 N.W. 822, 
179 Wis. 117, 26 A.L.R. 349. 

30 C.J. p 891 note 86. 

87. Ga.—Greenwold Grift Co. v. Dur¬ 
ham, 13 S.E.2d 346, 191 Ga. 586— 
Stafford v. Birch, 5 S.E.2d 744, 189 
Ga. 405—^Durham v. Greenwold, 3 
S.E.2d 585, 188 Ga. 165—Cleave- 
land V. La Grange Banking & Trust 
Co., 200 S.E. 137, 187 Ga. 65—Boy¬ 
kin V. Bohler, 137 S.E. 45, 163 Ga. 
807—Moreland v. Haynes, 8 S.E.2d 
123, 62 Ga.App. 375—^Allmond v. 
Mount Vernon Bank, 186 S.E. 581, 
53 Ga.App. 565—Boles v. Hartsfield 
Co., 178 S.E. 416, 50 Ga.App. 442— 
Mobley v. Brown, 144 S.E. 143, 
38 Ga.App. 440. 

Ky.—National Bank of Kentucky's 
Receiver v. Snead, 103 S.W.2d 269, 
267 Ky. 816—Oatts v. First Nat. 
Bank, 51 S.W.2d 952, 244 Ky. 635. 

Mich.—Carroll v. Chauret, 216 N.W. 
913, 241 Mich. 338—Wallace v. De¬ 
troit City Gas Co.. 198 N.W”. 251, 
225 Mich. 109. 

Pa.—^Western Nat. Bank of York v. 
Levin, 200 A. 71, 331 Pa. US- 
Southwestern Nat, Bank v. Leibo- 
witz, 182 A. €95, 320 Pa. 410—Vine- 
land Nat. Bank & Trust Co. v. Ko- 
tok, 195 A. 750, 129 Pa.Super. 309— 

670 


Norristown-Penn Trust Co. v. 
Woodhead, 28 Pa.Dist. & Co. 267, 52 
Montg.Co. 261—Philadelphia Nat. 
Bank v. Snydman, 27 Pa.Dist. & Co. 
597—Progress Finance Co. v. Hunn, 
12 Pa.Dist. & Co. 421—Common¬ 
wealth V. Matyiewicz, 17 Pa.Co. 154 
—Beckman v. Hoffman, 47 Dauph. 
Co. 1—Lorey v. Kauffman, 57 
Montg.Co. 57—Secretary of Bank¬ 
ing V. Koppenhaver, 8 Sch.Reg. 40— 
Safe Deposit Bank v. Kreig, 7 Sch. 
Reg. 116—Beckman v. Guiler, 22 
West.Co. 134—Hanover Trust Co. v. 
Keagy, 52 York Leg.Rec. 205. 

30 C.J. p 740 note 43, p 893 note 98. 

In District of Columbia 

(1) Prior to repeal by Act Cong. 
May 28, 1926, 44 U.S.St. at L. p 676, 
of statutory provision. Code § 1155. 
prohibiting married women from 
making contracts of guaranty or 
suretyship, they were incapacitated 
from so doing.—Bradbury v. How¬ 
ard, 31 P.2d 222, 58 App.D.C. 383— 
Schwartz v. Sacks, 2 P.2d 188, 55 
App.D.C. 87—30 C.J. p S93 note 98. 

(2) The right of a married woman 
to assert her incapacity to enter into 
a contract of suretyship while such 
proviso was in full force and effect 
was not divested by such repealing 
statute.—Bradbury v. Howard, supra, 
liability carrying risk of general 

judgment 

A statute forbidding married wo¬ 
men from becoming guarantors or 
sureties prohibits them from incur¬ 
ring a liability which carries the 
risk of a general judgment.—^Bar- 
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some authorities the effect of such statutes is to im¬ 
pose an absolute disability on the wife and to ren¬ 
der void any attempt to make her liable as a guar¬ 
antor or surety.^^ In consonance with this view it 
has been held that a failure of the wife to set up 
the statute as a defense will not give validity to her 
undertaking.®^ According to other authorities a 
contract of suretyship entered into by a married wo¬ 
man in violation of such statutes is voidable mere¬ 
ly and her failure to avoid such contract in prop¬ 
er time may result in the loss of her right to as¬ 
sert her incapacity.^^ In consonance with this view 
a married woman’s executed contract of suretyship 
cannot be rescinded by her.92 

Rules relating to the capacity of a married wo¬ 
man to enter into contracts of guaranty or surety¬ 
ship so as to bind! her separate estate are discussed | 
infra § 329. and principles governing the power of a | 


wife to become guarantor or surety in states where 
the community system of property obtains are dis¬ 
cussed infra § 521. 

Compliiincc ZL^ith statutory requirements. In or¬ 
der to render a married ^voman’s contract of guar¬ 
anty or suretyship enforceable there must be a com¬ 
pliance Avith statutory requirements,^® such as the 
placing of the wife’s property in lien for payment 
of the debt,9^ the incorporation in the contract of 
a statement as to the absence of influence or con¬ 
straint,®^ or the filing of a written consent of hus¬ 
band and wife to the effect that the statute shall ap¬ 
ply.®® Such statutes are to be strictly construed 
in favor of restricting the liability of the wife, noth¬ 
ing being presumed in order to enlarge her liabili¬ 
ty,®"^ although they will be construed liberally to 
the extent that such construction is necessary to 
preclude the frustration, by any subterfuge or arti- 


tholomew v. Allentown Nat. Bank, 
103 A. 954, 260 Pa. 509—Hanover 
Trust Co. V. Keagy. 52 York L.eg.Ilec., 
Pa., 205. 

Protection of wife ratlier tliaxi of 
tliird person 

(1) The statutory prohibition 
against contracts of suretyship by 
a married woman is solely for her 
protection and is not available to a 
third person.—Lackey v. Boruff, 53 
N.E. 412, 152 Ind. 371—30 C.J. P 894 
note 7. 

(2) This is so at least in the 
absence of circumstances making it 
appear that in equity and good con¬ 
science such third person should be 
permitted to raise the defense.— 
Johnson v. Jouchert, 24 N.E. 580, 124 
Ind. 105. 8 L.II.A. 795. 

88. Ky.—^Farmers’ Bank of White 
Plains V. Williams, 265 S.W. 771, 
205 Ky. 261. 

30 C.J. p 893 notes 98, 99. 

In District of Columbia prior to 
repeal of Code § 1155, prohibiting a 
married woman from making con¬ 
tracts of guaranty or suretyship, her 
attempt to do so was regarded as 
void rather than voidable.—Bradbury 
V. Howard. 31 F.2d 222, 58 App.D.C. 
3S3—Schwartz v. Sachs, 2 F.2d 188, 
55 App.D.C. 87. 

89. Ala.—Evans v. Faircloth-Byrd 
Mercantile Co., 51 So. 785, 165 Ala. 
176, 21 Ann.Cas. 1164. 

90. Ga.—Calquitt v. Dye, 114 S.E. 
643, 29 Ga.App. 247. 

IxL Indiana 

(1) Before the repeal of the stat¬ 
ute prohibiting a married woman 
from making a contract of surety¬ 
ship, such a contract was held voida¬ 
ble.—Parr v. Paynter, 137 N.E. 70, 


78 Ind.App. 639—Opperman v. Citi¬ 
zens’ Bank, 85 N.E 991, 44 Ind.App. 
401. 

(2) But a contract entered into 
before the repeal of the statute may 
not be avoided after the repeal, the 
right of avoidance being an inchoate 
privilege rather than a vested right. 
—.\tkins V. Val Blatz Brewing Co., 
137 N.E. 559, 79 Ind.App. 625—Parr 
V. Paynter, 137 N.E. 70, 78 IndApp. 
639. 

In Pennsylvania 

(1) A statute providing that the 
wife “may not” become an accommo¬ 
dation indorser, maker, guarantor, 
or surety for another has been held 
to indicate, by the employment of 
the quoted words, an intention that 
the action of the wife in attempting 
to assume such relationship shall be 
voidable rather than void.—^^?\^ilkes- 
Barre Deposit & Savings Bank v. 
Hermann, 6 A.2d 496, 334 Pa. 560, dis¬ 
tinguishing Sears v. Birbeck, 184 A. 
6, 321 Pa. 375. 

(2) However, earlier cases held 
that the disability of the wife to be¬ 
come a guarantor or surety was ab¬ 
solute, and any attempt to become 
such was void. 

U.S.—Hart v. Stevens, D.C.Pa., 23 F. 
Supp, 481. 

Pa. —Sears v. Birbeck, supra—Munn 
V. Lorch, 156 A. 97, 305 Pa. 55— 
Philadelphia Nat. Bank v. Snyd- 
man, 27 Pa.Dist. & Co. 597—Beck¬ 
man V. Guiler, 22 West Co. 134. 

30 C.J. p 893 notes 98, 99. 

91 . Pa.—Wilkes-Barre Deposit & 
Savings Bank v. Hermann, supra. 

92. N.J.—Lieber v. American Nat. 
Bank, 103 A. 381, 91 N.J.Law 358— 
Shipman v. Lord, 44 A. 215, 58 N. 
J.Eq. 380, affirmed 46 A. 1101, 60 
N.J.Eq. 484. 


93. Ky.—Bank of St. Helens v. 
Mann's Ex’r, 11 S.W.2d 144, 226 Ky. 
381—Scott V. First Nat. Bank, 298 
S.W. 949, 221 Ky. 297—Hart v. 
Bank of Russellville, 105 S.W. 934, 
127 Ky. 424, 32 Ky.L. 338. 

Mich.—Dickman v. Endert, 226 N.W. 

250, 247 Mich. 551. 

30 C.J. p 741 notes 55, 56. 

34. Ky.—Scott v. First Nat Bank, 
298 S.W. 949, 221 Ky. 297—Hart v. 
Bank of Russellville, 105 S.W. 934, 
127 Ky. 424, 32 Ky.L. 338. 

Purpose of statute 

“Ordinarily it is hard for one to 
say ‘No’ when asked by a friend to 
become his surety. When the oppor¬ 
tunities and responsibilities of busi¬ 
ness life were bestowed upon mar¬ 
ried women, it was thought that in 
their inexperience they would be par¬ 
ticularly susceptible to such pleas 
and especially so when the one seek¬ 
ing assistance was the husband or 
a member of the family. It was be¬ 
lieved that to require the surety's 
property to be placed in lien for the 
payment of the debt would cause 
such an one to hesitate and consider 
the matter before taking such action, 
and for their protection the act in¬ 
validates the suretyship unless this 
is done.”—Scott v. First Nat. Bank, 
298 S.W. 949, 950, 221 Ky. 297. 

95. Mich.—Dickman v. Endert, 226 
N.W. 250, 247 Mich. 551. 

96. Conn.—Barlow Bros. Co. v. Par¬ 
sons, 49 A. 205, 73 Conn. 696—Free¬ 
man’s Appeal, 37 A. 420, 68 Conn. 
533, 57 Am.S.R. 112, 37 L.R A. 452. 

30 C.J. p 741 note 56. 

97. Ky.—Hart v. Bank of Russell¬ 
ville, 105 S.W. 934, 127 Ky. 424, 32 
Ky.L. 338. 

Mo.—McCollum v. Boughton, 34 S.W. 
480, 132 Mo. 601. 35 L.R.A. 480. 
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fice, of their beneficent purpose.®^ 

Where a married woman has, on due application 
to the court, obtained the right to contract as a 
feme sole, under statutes providing that married 
vvomen should have such rights on judgment ap¬ 
proving such application, she has the right to con¬ 
tract as a surety,and this right is not divested by 
a subsequent statute giving married women the right 
to contract generally but specially excepting the 
right to contract as a surety.^ 

Consideration. Where the right of the wife to 
enter into contracts of guaranty or suretyship is 
recognized, there must be a consideration for the 
guaranty or suretyship,^ and, in the case of an ex¬ 
isting debt, a new consideration is necessary to sup¬ 
port the wife’s contract.^ Where, however, a mar¬ 
ried woman has capacity to contract as surety, it is 
not essential to the validity of her contract that the 
consideration should move to her;^ it may consist 
entirely of a benefit to the principal.^ 

Converting suretyship contract into guaranty. 
Mere indulgence by the creditor to the principal 
debtor will not convert an undertaking which is in¬ 
valid as a suretyship contract of a married woman 
into a contract of guaranty.® 

Rights as surety. Where a married woman val¬ 
idly becomes a surety, she is entitled to all the rights 
possessed by any other surety.*^ If the creditor ap¬ 
plies payments to a note signed by a married wo¬ 
man as surety she is discharged to that extent,® 


and her liability cannot be revived by a subsequent 
withdrawal of the application without her con- 
sent.9 While an extension of time for payment 
of a debt for which the wife is surety, if made with¬ 
out her consent, will discharge her from liability, 
she may nevertheless deal with the obligation as if 
she were a feme sole, and an extension made with 
her consent will not relieve her from liability.^! 
So an agreement incorporated in a note secured by 
mortgage, waiving any defense on the part of the 
wife who signed as surety, arising from an exten¬ 
sion of time, is valid and enforceable.^^ x statute 
providing that a surety shall be discharged from lia¬ 
bility on a judgment unless execution is issued with¬ 
in a designated time applies to a contract of surety¬ 
ship by a married woman and the fact that she 
might have pleaded coverture to defeat the judg¬ 
ment will not preclude her from taking advantage 
of the statute.^^ 

(2) For Husband 

At common law married women may not become 
sureties for their husbands, but, in the absence of ex¬ 
press prohibition, they may become sureties for their 
husbands under statutes conferring general contractual 
powers on them. 

At common law, a married woman cannot become 
surety for her husband,^® and under statutes en¬ 
larging the general contractual powers of a married 
woman but specifically providing that she cannot 
bind herself as surety or guarantor, a wife cannot 
become surety for her husband,^® particularly where 


98. Ky.—Scott V. First Nat. Bank, 
298 S.W. 949, 221 Ky. 297. 

99. Ky.—3rIundo v. Anderson, 58 S. 
W. 520, 109 Ky. 147, 22 Ky.L. 663. 

30 C.J. p 741 note 59. 

1 . Ky.—Mundo v. Anderson, 58 S.W, 
520, 109 Ky. 147, 22 Ky.L. 663. 

30 C.J. p 741 note 60 [a]. 

2. Kan.—First Federal Savings & 
Loan Ass’n v. Thurston, 80 P.2d 7, 
11, 148 Kan. 88, quoting Corpus 
Juris. 

30 C.J. P 895 note 24. 

3. N.D.—^Maas v. Rettke, 170 N.W. 
309, 41 N.D. 63. 

30 C.J. p 741 note 64. p 895 note 27. 

4. Iowa.—Commercial Sav. Bank of 
Ames V. Carey, 224 N.W. 62, 207 
Iowa 1060. 

30 C.J. p 741 note 62. 

5. Iowa.—Commercial Sav. Bank of 
Ames V. Carey, 224 N.W. 62, 207 
Iowa 1060. 

Kan.—First Federal Savings & Loan 
Ass’n V. Thurston, 80 P.2d 7, 11, 
148 Kan. 88, quoting Corpus Juris. 

30 C.J. P 741 note 63, p 895 note 25. 

^ Ga.—Greenwold Grift Co. v. Dur¬ 
ham, 13 S.E.2d 346, 191 Ga. 586. 


Time of payment; ezteusiou of addi- 
tioual credit 

Neither indulgence as to the time 
of payment nor a promise to extend 
additional credit followed by actual 
extension of such credit is effective 
to convert such suretyship contract 
into one of guaranty.—Greenwold 
Grift Co. V. Durham, supra. 

7. Ill.—Telford v. Garrels, 24 N.E. 
573, 132 Ill. 550. 

30 C.J. p 897 note 55. 

8. Iowa.—Mitchell v. Wheeler, 98 N. 
W. 152, 122 Iowa 368. 

9. Iowa.—Mitchell v. Wheeler, su¬ 
pra. 

10. Mo.—Barrett v. Davis, 16 S.W. 
377, 104 Mo. 549. 

11- Mo.—Barrett v. Davis, 16 S.W. 
377, 104 Mo. 549. 

N.T,—Third Nat Bank v. Blake, 73 
N.T. 260. 

12. N.C.—Pitts V. A. P. Messick Gro¬ 
cery Co.. 57 S.E. 164, 144 N.C. 463. 

13. Ky.—Columbia Bld&. Loan & 
Savings Ass’n v. Gregory, 112 S. 
W. 608, 129 Ky. 489, 33 Ky.L. 1011. 

14. Ky.—Columbia Bldg. Loan & 
Savings Ass’n v. Gregory, supra. 

15. Ill.—Schmidt v. Postel, 63 Ill. 58. 
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N.J.—Swing V. Woodruff, 41 N.J.Law 
469. 

16. Ga—McRitchie v. Atlanta Trust 
Co., 152 S.E. 834, 170 Ga. 296—Boy¬ 
kin v. Bohler, 137 S.E. 45, 163 Ga. 
807—Brooks v. Arline, App., 24 S.E. 
2d 230—Allmond v. Mount Vernon 
Bank. 186 S.E. 581, 53 Ga.App. 565 
—Boles v. Hartsfield Co., 178 S.E. 
416, 50 GaApp. 442—Maddox v. 
Gormley, 176 S.E. 82, 49 Ga,App. 
526—Evans v. Jones, 170 S.E. 541, 
47 Ga.App. 351—Trust Co. of Geor¬ 
gia V. Cerf, 168 S.E. 92, 46 Ga.App. 
678—Exchange Bank of Savannah 
V. Pate, 151 S.E. 823, 41 Ga.App. 1 
—^A. M. Robinson Co. v. Rice, 148 
S.E. 542, 39 Ga.App. 785—Mobley 

V. Brown, 144 S.E. 143, 38 Ga.App. 
440. 

Ky.—Oatts V. First Nat. Bank. 51 S. 

W. 2d 952, 244 Ky. 635—Edwards v. 
Citizens’ Sav. Bank of Paducah, 51 
S.W.2d 661, 244 Ky. 508—Allen v. 
Wireman. 47 S.W.2d 928, 243 Ky. 
156—Davis v. Poulos, 36 S.W.2d 
373, 237 Ky. 763—Scott v. First 
Nat Bank, 298 S.W. 949, 221 Ky. 
297—Bartley v. Ford’s Ex'x, 294 S. 
W. 800, 220 Ky. 71. 

Pa.—Western Nat Bank of York v. 
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the creditor knows the circumstances.^'^ Moreover, 
under statutes prohibiting a married woman from 
becoming surety for her husband, she may not, ei¬ 
ther directly or indirectly, be a surety for her hus- 
bandji^ and the fact that the husband’s creditor has 
no knowledge that the surety is his debtor’s wife 
will not prevent the application of the statute.^9 

According to some authority, an instrument at¬ 
tempting to make a married woman a surety for her 
husband is void and not voidable,20 and, therefore, 
neither the wife’s failure to take steps to set aside 
the instrument whereby such attempt is sought to 
be accomplished,21 nor her attempted ratification 


thereof,22 nor the fact that there was collateral con¬ 
sideration moving to her as the inducement to her 
undertaking as surety23 can validate the act where¬ 
by she attempts to become such surety. According 
to other authority the attempt of a married wo¬ 
man to become surety for her husband in contra¬ 
vention of statute is merely voidable.24 

Enabling statutes. In jurisdictions where the 
statutes give a married woman general contractual 
power without express limitation of her capacity to 
become a surety, it has been held that by necessary 
implication a married woman may become a surety 
for her husband.25 


LBViiit 200 A.. 71, 331 P&-. 113 
McKean v. Enburg, 188 A. 835, 325 
Pa. 456—Delaney v. Nanticoke Nat. 
Bank, 176 A. 223, 317 Pa. 135— 
Newhall v. Arnett, 123 A. 819, 279 
Pa, 317 —Vineland Nat. Bank & 
Trust Co. V. Kotok, 195 A. 750, 129 
Pa.Super. 309—New Philadelnhia 
Loan Ass’n v. Druian, 101 Pa.Super. 
62—Lillis V. Krack, 38 Pa.Dist. & 
Co. 551—Norristown-Penn Trust 
Co. V. Woodhead, 28 Pa.Dist. & Co. 
267, 52 Montg.Co. 261—Philadelphia 
Nat. Bank v. Snydman, 27 Pa.Dist. 
& Co. 597. 

30 C.J. P 741 note 70. 

17. Ga.—Boykin v. Bohler, 137 S,E. 
45. 163 Ga. 807. 

18. Ala.—Citizens Bank of Moulton 
V. Burks. 6 So.2d 597, 242 Ala. 465 
—^Ex parte Lacy, 168 So. 554, 232 
Ala. 525—Ex parte Bennet, 164 So. 
298, 231 Ala. 223—Continental Life 
Ins. Co. of St. Louis, Mo. v. Brandt, 
154 So. 903, 228 Ala. 570—Haw¬ 
kins V. King, 153 So. 283, 228 Ala. 
199—Alabama Farm Bureau Credit 
Corporation v. Helms, 151 So. 589, 
227 Ala. 636—Dewberry v. Bank of 
Standing Rock, 150 So. 463, 227 
Ala. 484—Bell v. Henderson Nat. 
Bank. 143 So. 568, 225 Ala. 398— 
Hall V. Clark, 142 So. 65, 225 Ala. 
87—Huntsville Bank & Trust Co. 
V. Thompson, 103 So. 477, 212 Ala. 
511—Smith V. D. Rothschild & Co., 
102 So. 206, 212 Ala. 276—Rollings 
V. Gunter. 101 So. 446, 211 Ala. 671 
—Trost V. Beck, 100 So. 472, 211 
Ala. 323—Turner v. Rhodes, 116 So. 
412. 22 Ala.App. 426. 

Ga.—Boykin v. Bohler, 137 S.E. 45, 
163 Ga. 807. 

30 C.J. p 742 note 71, p 893 note 3, p 
896 note 34 [c]. 

Purpose and construction 

(1) A statute of the type referred 
to in the text has been declared 
to be founded on public policy to pro¬ 
tect the wife’s estate as against the 
influence of her husband or third per¬ 
sons or her own inclinations.—^Noel 
V. Tucker, 171 So. 640, 233 Ala. 337— 
Suns V. Hester, 153 So. 281, 228 Ala. 
321—Rollings v. Gunter, 101 So. 446, 

41 G.J.S.-43 


211 Ala. 671—Citizens Industrial 
Bank of Decatur v. Hill, 173 So. 874, 
27 Ala.App. 450. 

(2) The statute is to be liberally 
construed and zealously applied to 
accomplish this purpose.—Noel v. 
Tucker, supra—Citizens Industrial 
Bank of Decatur v. Hill, supra. 
Statute held valid 

Ala.—Huntsville Bank & Trust Co. v. 

Thompson, 103 So. 477, 212 Ala. 

511. 

Effect of statute has been held not 
to create a disability in the wife but 
merely to preserve her common-law 
disability to become surety for her 
husband.—Huntsville Bank & Trust 
Co. v. Thompson, supra. 

Bight to assert defense 

Defense that mortgage was ex¬ 
ecuted to secure debt of mortgagor's 
husband was not available to anyone 
but to mortgagor and her privies.— 
Durr Drug Co. v. Acree, 194 So. 544, 
239 Ala. 194. 

Existence of prior mortgage immate¬ 
rial 

In proceeding to have a mortgage, 
executed by husband and wife, can¬ 
celed as to part of the mortgaged 
property on ground that debt secured 
was husband’s and property was 
wife’s, fact that there was a prior 
mortgage on property did not affect 
rights of mortgagee of subsequent 
void mortgage.—Williams v. Funda- 
burk, 185 So. 383, 237 Ala. 30. 

In Vermont, prior to Acts 1929 No. 
48, now P.L. pp 3074, 3076, enabling 
married women to become sureties 
for their husbands, a wife was pro¬ 
hibited from becoming surety for her 
husband.—Barrows v. Dugan, 92 A. 
927, 88 Vt. 441—^Montpelier First Nat. 
Bank v, Bertoli, 92 A. 970, 88 Vt. 
421. 

“Surety” as implying preexisting or 
contemporaneous debt 

The word "surety” has been held to 
imply a preexisting or contemporan¬ 
eous debt for which the husband is 
bound as principal and the wife or 
her property becomes bound as se¬ 
curity.-—Citizens Bank of Moulton v. 
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Burks, 6 So.2d 597, 242 Ala. 465— 
Daniel v. Cummings, 165 So. 756, 231 
Ala. 509. 

19. Ala.—Corinth Bank & Trust Co. 
V. Pride, 79 So. 255, 201 Ala. 683. 

20. Ala.—^Huntsville Bank & Trust 
Co. V. Thompson, 103 So. 477, 212 
Ala. 511—Evans v. Pairchild-Byrd 
Mercantile Co., 51 So. 785, 165 Ala. 
176, 21 Ann.Cas. 1164. 

Ind.—Felton v. Smith, 84 Ind. 485. 

In District of Columbia prior to 
repeal of Code § 1155, prohibiting 
married women from making con¬ 
tracts of guaranty or suretyship, any 
attempt by a married woman to be¬ 
come surety for her husband was 
considered void.—Schwartz v. Sacks, 
2 P.2d 188, 55 App.D.C. 87—30 C.J. p 
893, notes 98, 99. 

21. Ala.—Evans v. Fairchild-Byrd 
Mercantile Co., 51 So. 785, 165 Ala. 
176, 21 Ann.Cas. 1164. 

22. Ala.—^Evans v. Fairchild-Byrd 
Mercantile Co., supra. 

30 C.J. p 742 note 74. 

23. Ala.—Huntsville Bank & Trust 
Co. V. Thompson, 103 So. 477, 212 
Ala 511. 

24. Ga.—Boss V. Ed. & Al. Matthews, 
Inc., 181 S.E. 688, 51 GaApp, 889— 
Maddox v. Gormley, 176 S.E. 809, 49 
Ga.App. 680. 

Pa.—^Wilkes-Barre Deposit & Savings 
Bank v. Hermann, 6 A.2d 496, 334 
Pa 560. 

Contra Munn v. Lorch, 156 A. 97, 
305 Pa 55. 

25. Del.—Industrial Trust Co. v. 
Cant era, 165 A. 338, 5 W.W.Harr. 
364. . 

Iowa—First Nat. Bank v. Phillips, 
212 N.W. 678, 203 Iowa 372—Hin- 
man v. Treinen, 195 N.W. 345, 196 
Iowa 701. 

N.Y.—^William Trimbey Co. v. Lind- 
blom, 206 N.T.S. 622, 211 App.Div. 
168. 

Tenn.—Greene County Union Bank v. 
Miller, 75 S.W.2d 49, 18 TenuApp. 
239. 

VL—Wilder v. Budd, 4 A.2d 348, 110 
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Under the rule that, where a married woman has 
capacity to contract as surety, it is not essential to 
the validity of her contract that the consideration 
should move to her, as discussed supra subdivision 
(1) of this section, it has been held that a loan of 
money to her husband as principal,-® the surrender 
of his old note on a renewal thereof,-" renewal of 
his note given for a prior loan and a loan of an 
additional amount,-® the increase of his credit,^^ 
execution of a note to be negotiated by him,®® ex¬ 
tension of the time for payment of his indebted¬ 
ness,®^ an agreement to extend the time of paying 
a debt owed by him,®® or a forbearance to sue,®® 
is sufficient consideration to support the wife’s con¬ 
tract of guaranty or suretyship. An inchoate right 
of dower is a valuable subsisting interest, the en¬ 
largement of the value of which will support the 
wife’s contract as surety for her husband.®^ 

Where there has been a failure to comply with 
the requirements of the statute empowering a mar¬ 
ried woman to become surety for her husband, the 
mere fact that consideration moved to her will not 
validate her undertaking to become such surety.®® 

Rights as surety. In accordance with rules ap- 

Vt. 240—^McNamara v. Pickett, 1 A. 

2d 716, 109 Vt. 500. 

30 C.J. p 742 note SO. 

VaUdity 

A statute empowering a married 
woman to become surety for her hus¬ 
band does not violate constitutional 
provisions prohibiting the w’ife’s es¬ 
tate from becoming liable for her 
husband’s debts, since the object of 
the constitution was to protect the 
wife’s estate from common-law lia¬ 
bility for her husband’s debts and not 
from the effect of her own obliga¬ 
tions. 

Ark.—Holland v. Bond, 1S9 S.W. 165, 

125 Ark. 526. 

N.C.—Royal v. Southerland, 84 S.E. 

708, 168 N.C. 405, Ann.Cas.l9l7B 

623. 

Seading and understanding of instru¬ 
ment 

(1) It is not essential that the 
wife read the instrument whereby 
she binds herself as surety where 
she has an opportunity to read but 
chooses not to do so.—Commercial 
Sav. Bank of Ames v. Carey, 224 N. 

W. 62, 207 Iowa 1060—First Nat. 

Bank v. Phillips, 212 N.W. 678, 203 
Iowa 372. 

(2) Nor is it essential that the 
wife fully understand the nature of 
the suretyship contract which she 
signs, in the absence of fraud or 
duress practiced on her.—First Nat. 

Bank v. Phillips, supra. 

Incapacity to contract with husband 

The incapacity of a married wo- 


plicable to the rights of a wife as a surety gener¬ 
ally, as discussed supra subdivision fl) of this sec¬ 
tion, a wife who as surety pays her husband’s debt 
becomes to that extent her husband’s creditor,®® and 
is subrogated to the rights of his creditors against 
him.®*^ Accordingly she may, in a proper case, be 
entitled to reimbursement from the estate of her de¬ 
ceased husband.®® 

h. Test of Suretyship 

Whether or not a contract of a married woman is one 
of suretyship or guaranty depends on principles applica¬ 
ble to principals and sureties generally, applicable stat¬ 
utes, and the circumstances of the particular case. 

Whether or aot a given contract of a married 
woman is one of suretyship or guaranty within the 
common law, or statutory rules prohibiting such 
contracts, depends on the rules applicable to prin¬ 
cipals and sureties generally,®® the nature of the 
statutes and the circumstances of the particular 
case involved.'^® It has been said that the true test 
as to whether or not a married woman is a surety 
is whether or not the contract was for her bene- 
fit.4^ This, according to some decisions, apparent¬ 
ly means only that credit must have been extended 
to her as principal in order to render her such,^® 

Spaulding, 58 N.W. 952, 40 Neb. 
339. 

32. Wash.~Katz v. Judd, 185 P. 613, 
108 Wash. 557. 

30 C.J. p 742 note 85. 

33. Md.—Emerick v. Coakley, 35 Md. 
188. 

34. N.J.—Central Sav. Bank Co. v. 
Barber, 105 A. 22, 92 N.J.Law 31. 

35. Ky.—Bank of St. Helens v. 
Mann’s Ex’r, 11 S.W.2d 144, 226 
Ky. 381. 

36. Iowa.—Farmers’ Sav. Bank v. 
Ringgenberg, 253 N.W. 826, 218 
Iowa 86. 

37. Mo.—Krebs v. Bezier, 89 S.W.2d 
935, 338 Mo. 365, 103 A.L.R. 1177. 

38. Hawaii.—^In re Estate of Pin- 
heiro, 33 Hawaii 226. 

39. Ky.—Black v. McCarley’s Ex’r, 
104 S.W. 987, 126 Ky. 825, 31 Ky. 
L. 1198. 

40. Ala.—Farlmes v. Paulk, 10 So.2d 
864—Citizens Bank of Moulton v. 
Burks, 6 So.2d 597, 242 Ala. 465. 

Ky.—Cawood v. Madison Southern 
Nat. Bank & Trust Co., 65 S.W.2d 
734, 251 Ky. 637. 

41. Ky.—Farmers’ Bank of White 
Plains V. Williams, 265 S.W. 771. 
205 Ky. 261. 

30 C.J. p 743 note 95. 

42. Ga.—Gibson v. Gibson, 187 S.E. 
155, 54 Ga.App. 187—^Kenimer v. 
Henderson, 122 S.E. 820, 32 Ga.App. 
203. 

Ky.—^National Bank of Kentucky’s 


man to contract with her husband 
does not preclude her from entering 
into a contract with a third person 
as surety for her husband as au¬ 
thorized by statute. 

Hawaii.—Hackfeld v. Medcalf, 20 Ha¬ 
waii 47, Ann.Cas.l912D 105. 

Vt.—McNamara v. Pickett, 1 A.2d 
716, 109 Vt. 500. 

26. Iowa,—^Andrew v. Ingvoldstad, 
254 N.W. 334, 218 Iowa 8. 

30 C.J. p 742 note 84. 

27. N.Y.—Queens County Bank v. 
Leavitt, 10 N.T.S. 194. 

28. Iowa.—First Nat. Bank v. Phil¬ 
lips, 212 N.W. 678, 203 Iowa 372. 

29. N.Y.—^William Trimbey Co. v. 
Lindblom, 206 N.Y.S. 622, 211 App. 
Div. 168. 

30. Tenn.—Cox v. Farley, 15 Tenn. 
App. 344. 

31. Iowa.—Bates v. Green, 257 N.W. 
198, 219 Iowa 136—First Nat. Bank 

V. Mether, 251 N.W. 505, 217 Iowa 
695—Commercial Sav. Bank of 
Ames V. Carey, 224 N.W. 62, 207 
Iowa 1060—^American Commercial 
& Savings Bank of Davenport v. 
Kramer, 219 N.W. 931, 206 Iowa 49. 

Minn.—First State Bank v. Hell, 277 
N.W. 276, 202 Minn. 68. 

Mo.—University Bank v. Major, 83 
S.W.2d 924, 229 Mo.App. 963. 

Neb.—People’s State Bank v. Smith, 
231 N.W. 141, 120 Neb. 29—Biltwell 
Tire & Battery Co. v. Book, 200 N. 

W. 868, 112 Neb. 647—Smith v. 
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and, if credit was so extended, her subsequent dis¬ 
position of money received is immaterial,^^ as where 
she reloans money to her husband, qj. borrows it 
to pay his debts.'^^ The knowledge of the creditor 
as to the purpose for which she obligates herself is 
not a material consideration in determining whether 
she is a surety where credit was extended to her 


rather than to another.^® 

In determining whether the contract is one of 
suretyship, the courts will construe the substance 
rather than the mere form of the contract,^*^ and 
to this end will consider evidence extrinsic to the 
written instrument sought to be enforced against the 
wife,^® holding unenforceable a contract which in 


Receiver v. Snead, 103 S.W.2d 269, 

267 Ky. 816. 

Pa,_Peoples-Pittsburgh Trust Co. v. 

McCaffrey, 9 A.2d 890, 336 Pa. 547— 

York Trust Co. v. Vandersloot, 6 

A.2d 498, 334 Pa. 560. 

30 C.J. P 743 note 96. 

Cancellation of liusTband’s prior in¬ 
debtedness 

Where credit is extended to the 
wife for goods purchased, her liabil¬ 
ity IS not affected by the fact that 
her purchase operates to cancel an 
indebtedness of her husband based 
on a prior sale of the same property 
to him.—^A. M. Robinson Co. v. Rice, 
14S S E. 542, 39 Ga.App. 785. 

Intention of parties at the time of 
the transaction in question is the 
controlling factor in determining 
whether credit was extended to the 
wife or another.—Farlines v. Paulk, 
Ala., 10 So.2d 864—Citizens Bank of 
Moulton V. BurkSj 6 So.2d 597, 242 
Ala. 465—Van Derslice v. Merchants’ 
Bank, 104 So. 663, 213 Ala. 237. 

Transactions negotiated by husband 

(1) Even where loan is negotiated 
by husband, yet where creditor in¬ 
tends in good faith to extend credit 
to wife, and consideration of loan 
passes legally to her, the writings 
then executed, purporting to bind her 
for debt as her own, are, usually, to 
be treated as embracing substance of 
contract. 

Ga—Gibson v. Gibson, 187 S.E. 155, 

54 Ga.App. 187—Kenimer v. Hen¬ 
derson. 122 S.E. 820, 32 Ga.App. 203 

—^Longley v. Parrott Bank, 92 S.E. 

232, 19 Ga.App. 701. 

Pa.—Peoples-Pittsburgh Trust Co. v. 

McCaffrey, 9 A. 2d 890, 336 Pa. 

547. 

(2) Similarly, the mere fact that 
the husband negotiates for the pur¬ 
chase of goods on his own credit 
will not preclude liability of his 
wife where such goods are subse¬ 
quently sold to her on her credit.— 
A M. Robinson Co. v. Rice, 148 S.E. 
542, 39 Ga.App. 785. 

(3) There exists, however, author¬ 
ity to the effect that where husband 
whom the lender knew to be worth 
nothing negotiates loan and uses pro¬ 
ceeds, wife signing notes therefor 
signs as surety notwithstanding cred¬ 
it was extended to her and hence she 
is not liable under statute.—Oatts 
v. First Nat. Bank, 51 S.W.2d 952, 244 
Ky. 635. 

43. U.S.—Hart V. Stevens. C.C.APa.. 


112 F.2d 934, remanding cause, D. 
C., 28 F.Supp. 345. 

Ala.—Garland v. First Nat. Bank, 165 
So. 850, 231 Ala. 572—McDaniel v. 
Mellen, 134 So. 873, 223 Ala. 181— 
Hendon v. Hendon, 121 So. 534, 219 
Ala. 159—Stroup v. International 
Life Ins. Co., 118 So. 752, 218 Ala. 
382—Bell v. Farmers' Nat. Bank of 
Opelika, 106 So. 851, 214 Ala. 211. 
Ga.—Kenimer v. Henderson, 122 S.R 
820, 32 Ga.App. 203. 

Ky.-r-National Bank of Kentucky’s 
Receiver v. Snead, 103 S.W.2d 269, 
267 Ky. 816. 

Pa.—Peoples-Pittsburgh Trust Co. v. 
McCaffrey. 9 A.2d 890, 336 Pa. 547 
—York Trust Co. v. Vandersloot, 6 
A.2d 498, 334 Pa. 560—Wynn v. 
Duve, 74 Pa.Super. 432. 

30 C.J. p 743 note 97. 

Application to purpose recognized in 
statute 

The creditor is not obligated to see 
that money loaned to a married wo¬ 
man is applied to a purpose recog¬ 
nized by a statute giving her contrac¬ 
tual capacity.—Peoples-Pittsburgh 
Trust Co. V. McCaffrey, 9 A.2d 890, 
336 Pa. 547—Scranton Lackawanna 
Trust Co. V. Birbeck, 5 A.2d 196, 
333 Pa. 502. 

44. Ala.—Bell v. Farmers’ Nat. Bank 
of Opelika, 106 So. 851, 214 Ala. 
211 . 

30 C.J. p 743 note 98. 

45. Pa.—^Horner Building & Loan 
Ass’n V. Noble, 181 A. 848. 120 Pa- 
Super. 153—^New Philadelphia Loan 
Ass’n V, Druian, 101 Pa.Super. 62. 

30 C.J. p 743 note 99. 

46. Ga.—Bowden v. Grimsley, 18 S. 
E.2d 683, 193 Ga. 392. 

30 C.J. p 743 note 99 [c]. 

47. Ala.—Forlines v. Paulk, 10 So.2d 
864—Citizens Bank of Moulton v. 
Burks, 6 So, 2d 597, 242 Ala. 465— 
Noel V. Tucker, 171 So. 640, 233 
Ala. 337—Ex parte Lacy, 168 So. 
554, 232 Ala. 525—Continental Life 
Ins. Co. of St. Louis, Mo., v. 
Brandt, 154 So. 903, 228 Ala. 570— 
Mitchell V, Sessoms Grocery Co., 
153 So. 282, 228 Ala. 360—Sims v. 
Hester, 153 So. 281, 228 Ala. 321— 
Alabama Farm Bureau Credit Cor¬ 
poration V. Helms, 151 So. 589, 227 
Ala. 636—Dewberry v. Bank of 
Standing Rock, 150 So. 463, 227 
Ala. 484—^Hendon v. Hendon, 121 
So. 534, 219 Ala. 159—Bell v. Farm¬ 
ers’ Nat. Bank of Opelika, 106 So. 
851, 214 Ala. 211—Smith v. D. 
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Rothschild & Co., 102 So. 206, 212 
Ala. 276—Trost v. Beck, 100 So. 
472, 211 Ala. 323. 

Ga.—Gunby v. Turner, 21 S.E.2d 640, 
194 Ga. 378—Magid v. Beaver, 196 
S.R 422, 185 Ga. 664, reversing 
192 S.E. 532, 56 Ga.App. 286, man¬ 
date conformed to 197 S.E. 80, 57 
Ga.App. 871—Boykin v. Bohler, 137 
S.E. 45, 163 Ga. 807—A. M. Robin¬ 
son Co. V. Rice, 148 S.E. 542, 39 
Ga.App. 785—Mobley v. Brown, 144 
S.E. 143, 38 Ga.App. 440. 

Ky.—National Bank of Kentucky’s 
Receiver v. Snead, 103 S.W.2d 269, 
267 Ky. 816—Prater v. Hays Elk- 
horn Coal Co., 70 S.W.2d 378, 253 
Ky. 713—Cawood v. Madison South¬ 
ern Nat. Bank & Trust Co., 65 S.W. 
2d 734, 251 Ky. 637—Oatts v. First 
Nat. Bank, 51 S.W.2d 952, 244 Ky. 
635—Smith v. First Nat. Bank, 49 
S.W.2d 538, 243 Ky. 716—People’s 
Bank v. Baker, 38 S.W.2d 225, 238 
Ky. 473—Bank of St. Helens v. 
Mann’s Ex’r, 11 S.W.2d 144, 226 
Ky. 381. 

Pa.—^Western Nat. Bank of York v. 
Levin, 200 A. 71, 331 Pa. 113— 
Newhall v. Arnett, 123 A. 819, 279 
Pa. 317—^Horner Building & Loan 
Ass’n V. Noble, 181 A. 848, 120 Pa. 
Super. 153—Lillis v. Krack, 38 Pa. 
Dist. & Co. 551—Progress Finance 
Co. V. Hunn, 12 Pa.Dist. & Co. 421. 
30 C.J. p 744 note 2, p 745 note 8, 
p 895 note 32. 

Technical contract 

A statute, forbidding a married 
woman from becoming “accommoda¬ 
tion indorser, maker, guarantor, or 
surety for another,” applies only to 
the technical contract of indorse¬ 
ment, guaranty or suretyship included 
in the words of the act.—^New Phil¬ 
adelphia Loan Ass’n v. Druian, 101 
Pa.Super. 62—Safe Deposit Bank v. 
Krieg, 7 Sch.Reg., Pa., 116—30 C.J. p 
744 note 2 [c]. 

‘‘The real inquiry in a case of this 
kind goes to the substance of the 
transaction rather than to the phrase¬ 
ology used by the parties in their 
testimony when undertaking to de¬ 
scribe their legal relations to each 
other.”—^New Philadelphia Loan 
Ass'n V. Druian, 101 Pa. Super. 62, 64, 

48w Ky.—Black v. McCarley, 104 S. 

W. 987, 126 Ky. 825, 31 Ky.L. 1198. 
30 C.J. p 896 note 33. 

Written statement to payee of note 
Written statement by married wo¬ 
man to payee of note that “she was 
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substance is one of suretyship,notwithstanding in 
form it is an original undertaking,^® and upholding 
the contract as an original undertaking where sub¬ 
stantially it is such.51 Where the extension of cred¬ 
it to the wife and her subsequent application of the 
money to another’s debt is a mere subterfuge to 
evade the prohibition against suretyship, the trans¬ 
action will not be sustained.^2 Within the applica¬ 


tion of the foregoing principles, where the wife 
signs a note or pledges or mortgages her property 
or otherwise contracts for a consideration that 
moves to her husband or to a third person, she or 
her estate receiving no part of the benefit, she will 
be regarded as a surety,and she may be so regard¬ 
ed where the indebtedness secured is a preexisting 
one.^^ 


making the loan for her own uses,” 
and that note was not given as se¬ 
curity for husband's debt, authorized 
inference that it was her original un¬ 
dertaking although husband received 
and used proceeds.—Hopkins v. King, 
124 S.E. 367. 32 Ga.App. 69S, affirmed 
King V. Hopkins. 126 S.E. 721, 159 
Ga. 688. 

49. Ga.—Magid v. Beaver, 196 S.R 
422, 185 Ga. 669, reversing 192 S.E. 
532, 56 Ga.App. 286, mandate con¬ 
formed to 197 S.E. 80, 57 Ga.App. 
871—Boykin v. Bohler, 137 S.E. 45, 
163 Ga. 807—Swint v. Milner Bank¬ 
ing Co., 119 S.E. 336, 30 Ga.App. 
733. 

Ky.—Clark County Xat. Bank v. Al¬ 
len, 90 S.\V.2d 17. 262 Ky. 236. 
N.C.—Foster v. Davis, 95 S.E. 917, 
918, 175 N.C. 541. 

30 C.J. p 745 note 9, p 896 note 34 
[cl. 

ITote secured by mortgage 03X hus¬ 
band’s land 

Where a married woman joins with 
her husband in the execution of a 
note, securing the same with a 
mortgage on the husband’s land, and 
he receives the entire proceeds, she 
thereby becomes his surety.—Parsons 
V. Leak, 167 S.E. 567, 204 N.C. 92— 
Barnes v. Crawford, 160 S.E. 464, 
201 N.C. 434. 

50. Ala.—^Durr Drug Co. v. Acree, 
194 So. 544, 239 Ala. 194. 

Ga.—Boykin v. Bohler, 137 S.E. 45, 
163 Ga. 807. 

30 C.J. p 745 note 10. 

51. U.S.—Johnston v. Ouachita NaL 
Bank of Monroe, La,, C.C.A.Ark., 
40 F.2d 604. 

Ala.—Forlines v, Paulk. 10 So.2d 864 
—Daniel v. Cummings, 165 So. 756, 
231 Ala. 509—^Ex parte Bennett, 164 
So. 298, 231 Ala, 223—^Waters v. 
Blackmon, 153 So. 739, 228 Ala. 462 
—Mitchell V. Sessoms Grocery Co., 
153 So. 282, 228 Ala, 360—Alabama 
Farm Bureau Credit Corporation 
V. Helms, 151 So. 589, 227 Ala. 636 
—^Lester v. Jacobs, 103 So. 682, 212 
Ala. 614—Little v. People’s Bank of 
Mobile, 96 So. 763, 209 Ala. 620. 
D.C.—Columbia Nat. Bank of Wash¬ 
ington V. Shacklett, IS F.2d 172, 
57 App.D.C. 130. 

Ga.—National City Bank of Rome v. 
First Nat. Bank of Birmingham, 
Ala., 19 S.E.2d 19, 193 Ga. 477— 
Bowden v. Grimsley, IS S.E.2d 683, 
193 Ga. 392—Shoup v. Elliott, 16 S. 


E.2d 857, 192 Ga. 858—Anderson v. 
Higginbotham, 163 S.E. 477, 174 Ga. 
565—Stubbs v. Pinholster, 200 S.E. 
511, 58 Ga.App. 863—Brooks v. 

Hartsfield Co., 192 S.E. 459, 56 Ga. 
App. 184—Morris v. International 
Agricultural Corporation, 186 S.E. 
583, 53 Ga.App. 517—Boles v. 

Hartsfield Co., 178 S.E. 416, 50 Ga. 
App. 442—^A. M. Robinson Co. v. 
Rice, 148 S.E. 542, 39 GaApp. 785 
—Holmes v. Whaley, 126 S.E. 900, 
33 Ga.App. 521—^Kenimer v. Hen¬ 
derson, 122 S.E. 820, 32 Ga.App. 
203. 

low’a.—State Bank of Waverly v. Mc¬ 
Coy. 3 N.W.2d 141. 

Ky.—^National Bank of Kentucky’s 
Receiver v. Snead, 103 S.W.2d 269, 
267 Ky. 816—Williams v. Hayes, 95 
S.W.2d 272, 264 Ky. 643—Redmon 

V. First Nat. Bank. 76 S.W.2d 933, 
256 Ky. 659—Prater v. Hays Elk- 
horn Coal Co., 70 S.W.2d 378, 253 
Ky. 713—Cawood v. Madison South¬ 
ern Nat. Bank & Trust Co., 65 S. 

W. 2d 734, 251 Ky. 637—Smith v. 
First Nat. Bank. 49 S.W.2d 538, 
243 Ky. 716. 

N.J.—Baker v. Schumacher, 164 A. 

700, 11 N.J.Misc. 104. 

Pa.—Peoples-Pittsburgh Trust Co. v. 
McCaffrey, 9 A.2d 890, 336 Pa. 547 
—^Hanover Trust Co. v. Keagy, 6 
A.2d 786, 335 Pa. 356—Southwest¬ 
ern Nat. Bank v. Leibowitz, 182 A. 
695, 380 Pa. 410—Olney Bank & 
Trust Co. V. Gettlin, 177 A. 794, 
318 Pa. 76—^United Factors Corpo¬ 
ration V. Mogul, 16 A.2d 735, 142 
Pa. Super. 506—Franks v. Alfiere, 
180 A. 25, 118 Pa.Super. 188—Lillis 
V. Krack, 38 Pa.Dist. & Co. 551— 
Gendell v. Wilcutts, 28 Del.Co. 491 
—^W’itherow v. Kessler, 28 Del.Co. 
81—Lillis V. Krack, 23 Erie Co. 
422—Globe Industrial Loan Corpo¬ 
ration V. Pearl, 19 Lehigh Co.L.J. 
122 . 

30 C.J. p 744 note 3, p 896 note 34 

[b]. 

52. Ala.—^Noel v. Tucker, 171 So. 
640, 233 Ala. 337—Van Derslice v. 
Merchants’ Bank, 104 So. 663, 213 
Ala. 237—Trost v. Beck, 100 So. 
472, 211 Ala. 323. 

Ga.—Magid v. Beaver, 196 S.E. 422, 
185 Ga. 669, reversing 192 S.E. 532, 
56 Ga.App. 286, mandate conformed 
to 197 S.E. 80, 57 Ga.App. 871— 
McRitchie v. Atlanta Trust Co., 
152 S.E. 834, 170 Ga. 296—Baxter v. 
Bank of Grantville, 172 S.E. 810, 
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48 Ga.App. 458—Evans v. Jones, 
170 S.E. 541, 47 Ga.App. 351. 

Ky.—Kelemen v. Citizens’ Bank of 
Cumberland’s Liquidating Agent, 
82 S.W.2d 355, 259 Ky. 292—Ed¬ 
wards V. Citizens’ Sav. Bank of 
Paducah, 51 S.W.2d 661, 244 Ky. 
508. 

Pa.—^Western Nat. Bank of York v. 
Levin, 200 A. 71, 331 Pa. 113—Munn 

V. Lorch, 156 A. 97. 305 Pa. 55— 
Goldsleger v. Velella, 161 A 637, 
106 Pa.Super. 65—Progress Finance 
Co. V. Hunn, 12 Pa.Dist. & Co. 421— 
Harr v. Sheeran, 32 Luz.Leg.Reg. 
39. 

30 C.J. p 744 note 1, p 896 note 35. 
^oan returned to husband’s creditor 

(1) Where the wife borrows mon¬ 
ey from her husband's creditor and 
such money is returned to such credi¬ 
tor through the husband or other in¬ 
termediary, she may be regarded as 
a surety within the meaning of a 
statute prohibiting her from becom¬ 
ing surety for her husband.—Ex 
parte Lacy, 168 So. 554, 232 Ala. 525 
—^Van Derslice v. Merchants’ Bank, 
104 So. 663, 213 Ala. 237—^Vinegar 
Bend Lumber Co. v. Leftwich, 72 So. 
538, 539, 197 Ala. 352. 

(2) It is question of fact whether 
the transaction is a bona fide inde¬ 
pendent loan to the wife or a surety¬ 
ship for husband’s debt, and intentio.i 
of parties at the time of the loan 
is the controlling factor.—^Van Ders¬ 
lice V, Merchants’ Bank, supra. 

53. U.S.—Cross v. Allen, Or., 12 S. 
Ct. 67, 141 U.S. 528, 35 L.Ed. 843, 
affirming, C.C., 28 F. 346. 

Iowa.—Clindinin v. Graham, 275 N. 

W. 475, 477, 224 Iowa 142, citing 
Corpus Juris. 

Ky.—Farmers’ Bank of WTiite Plains 
V. Williams, 265 S.W. 771, 205 Ky. 
261. 

N.Y.—Gahn v. Niemcewucz’s Ex’rs, 11 
Wend. 312. 

N.C.—Barnes v. Crawford, 160 S.E. 
464, 201 N.C. 434—^Weil v. Thomas, 
19 S.E. 103, 114 N.C. 197—Hinton 
V. Greenleaf, IS S.E. 56, 113 N.C. 
6 . 

Okl.—Foster v. First Nat. Bank & 
Trust Co. of Tulsa, 66 P.2d 79, 179 
Okl. 496. 

30 C.J. p 895 note 31, p 909 note 54. 

54, Ala.—Citizens Bank of Moulton 
V. Burks, 6 So.2d 597, 242 Ala. 465 
—Daniel v. Cummings, 165 So. 756, 
231 Ala. 509. 
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On the other hand, where the real purpose and 
effect of the transaction is to obtain a benefit for 
the wife or her estate she will be held to have con¬ 
tracted as principal as where the consideration 
moves primarily to the wife,^® where her note is 
given for collateral security for the debt of de¬ 
cedent, of whose estate she is a beneficiary,57 or 
for the joint debt of herself and husband,5^ or 
where she takes over her husband’s contract.59 So 
where the wife acquires a beneficial interest in prop¬ 
erty purchased, whether conveyed to husband and 
wife jointly, or to her alone^o or him alone®^ for 
the benefit of both, she is liable as principal on her 
obligation given for the purchase price; and the 
same rules applies where a property owner refuses 
to sell to the husband because of his inability to give 
security, but sells to the wife, who executes a mort¬ 
gage to secure the purchase-money notes.®^ 

A married woman who extinguishes or causes to 
be extinguished the debt of another on her own 


credit, is not a surety.®^ Moreover, a married wo¬ 
man may make herself liable as an original under¬ 
taker for goods or money furnished on her sole 
credit for the use of another, even though she may 
derive no personal benefit from the transaction.®*^ 
So a married woman is not a surety where, acting 
in good faith, she conveys property to a third per¬ 
son to enable him to thereby secure his own debt 
and as principal she may convey her property in 
absolute payment of her husband’s debt, as discussed 
infra § 375, or convey property to her husband to 
enable him to borrow money to discharge his debt.®® 
So a wife is not a surety for her husband where she 
loans to him a note and mortgage for the purpose 
of enabling him to pledge them as collateral securi¬ 
ty for his debt to a third person.®^ A wife may 
purchase her husband’s debt and give a mortgage to 
secure the price agreed to be paid,®® or may exe¬ 
cute her note or mortgage for a loan, and give the 
proceeds to her husband,®® or use them for the pay¬ 
ment of his debts,provided the lender is not the 


Ind.—Harbauffh v. Tanner, 71 N.B. 
145, 163 Ind. 574. 

55 . U.S.—Hart v. Stevens, C.C.A.Pa., 
112 F.2d 934, remanding cause, D. 
C., 28 P.Supp. 345. 

Ga.—A. M. Robinson Co. v. Rice, 148 
S.E. 542, 39 Ga.App. 785. 

Ky.—Redmon v. First Nat. Bank, 76 
S.W.2d 933, 256 Ky. 659. 

N.J.—Fisch V. Weinberg, 127 A. 195, 
101 N.J.Law 188. 

30 C.J. p 896 note 37. 

Beceipt of money consideration 
Under some statutes the receipt 
by a married woman from the payee 
of a note of a money consideration 
for her act in signing the note for 
his accommodation makes her liable 
thereon to the same extent as if she 
were a feme sole.—Vliet v. Eastburn, 
46 A. 735, 1061, 64 N.J.Law 627. 

56. U.S.—Hart v. Stevens, C.C.A.Pa., 
112 F.2d 934, remanding cause, D. 
C., 28 P.Supp. 345. 

Ga.—A. M. Robinson Co. v. Rice, 148 
S.E. 542, 39 Ga.App. 785—Holmes 
V. Whaley, 126 S.E. 900, 33 Ga.App. 
521—Kenimer v. Henderson, 122 S. 
E. 820, 32 Ga.App. 203. 

Ky.—Redmon v. First Nat. Bank, 76 
S.W.2d 933, 256 Ky. 659. 

Pa.—Lillis V. Krack, 38 Pa.Dist. & Co. 
551. 

30 C.J. p 744 note 4. 

57. U.S.—Hart v. Stevens, C.C.A.Pa., 
112 P.2d 934, remanding cause, D. 
C., 28 P.Supp. 345. 

30 C.J. p 745 note 5. 

58. Ind.—Trinkle v. Ladoga Bldg. 

Loan Fund & Savings Ass’n, 117 
N.E. 542, 544, 65 Ind.App. 415. 

Ky.—Bowling v. Webster, 273 S.W. 
501, 209 Ky. 661. 

—Hanover Trust Co. v. Keagy, 6 


A.2a 786, 335 Pa. 356—Olney Bank 
& Trust Co. V. Gettlin, 177 A. 794, 
318 Pa. 76—Franks v. Alfiere, 180 

A. 25, 118 Pa.Super. 188—Morris v. 
Duers, 90 Pa.Super. 285—Jaworski 
V. Bandura, 21 West.Co. 154. 

30 C.J. p 745 note 6. 

69. Ga,—Burgess v. Torrence, 98 S 
E. 170, 23 Ga.App. 193. 

Pa.—Homer Building & Loan Ass’n 
V. Noble, 181 A. 848, 120 Pa.Super. 
153. 

« 

Assuming encumbrance on. land pur- 
chased 

(1) Wife’s purchase of land from 
husband by assumption of existing 
debt encumbering land has been held 
not to violate statute prohibiting 
wife’s assumption of husband’s debt. 
—Anderson v. Higginbotham, 163 S. 
E. 477, 174 Ga. 565. 

(2) Moreover, such transaction has 
been held not to fall within the ap¬ 
plication of a statute requiring 
court’s approval of wife's contract 
of sale with husband.—Anderson v. 
Higginbotham, supra. 

liease sale contract 

Wife, as transferee of property 
purchased by husband under lease 
sale contract, did not, by buying in 
seller’s title, in order to obtain in¬ 
surance after fire loss, become sure¬ 
ty for husband's debt.—^Waters v. 
Blackmon, 153 So. 739, 228 Ala. 462. 

60. Ky.—Bowling v. Webster, 273 
S.W. 501, 209 Ky. 661. 

30 C.J. P 896 note 38. 

61. Ga.—Burgess v. Murphey, 112 S. 

B. 165, 28 Ga.App. 514. 

Q2. Ga.—McDonald v. Blumenthal, 
43 S.E. 422, 117 Ga. 120—^Hull v. 
Sullivan, 63 Ga. 126. 
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63. Ga.—Bowden v. Grimsley, 18 S. 
E.2d 683, 193 Ga. 392—^Dunnaway v. 
Fort, 178 S.E. 163, 50 Ga.App. 330. 

64. Ga.—Lovelady v. Moss, 179 S.R 
168, 50 Ga.App. 652—Dunnaway v. 
Port, 178 S.E. 163, 50 Ga.App. 330. 

65. Ga.—Athens Nat. Bank v. Carl¬ 
ton, 23 S.E. 388, 96 Ga. 469. 

66. Ala.—Bell v. Henderson Nat. 
Bank, 143 So. 568, 225 Ala. 398. 

67. N.H.—Farnham v. Fox, 62 N.H. 
673, 674. 

30 C.J. p 897 note 47. 

68. Ala.—Bushard v. McCay, 77 So. 
699, 201 Ala. 173. 

30 C.J. p 897 note 44. 

69. Ala.—Citizens Bank of Moulton 
v. Burks, 6 So.2d 597, 242 Ala. 465. 

Ga.—Swint v. Milner Banking Co., 
119 S.E. 336, 30 Ga.App. 733. 

Pa.—York Trust Co. v. Vandersloot, 
6 A.2d 498, 334 Pa. 591. 

30 C.J. p 897 note 45. 

TO. Ga.—Griffith v. Federal Land 
Bank of Columbia, 10 S.E.2d 71, 
190 Ga. 578. 

Pa.—York Trust Co. v. Vandersloot, 
6 A.2d 498, 334 Pa. 591. 

Bender’s knowledge of wife’s pur¬ 
pose does not operate to make her a 
surety.—^Wilson v. Cummings, Ga., 25 
S.E.2d 656—Griffith v. Federal Land 
Bank of Columbia, 10 S.E.2d 71, 190 
Ga. 578—Monk v. Holden, 198 S.E. 
697, 186 Ga. 549—Purdue v. Barber, 
192 S.E. 16, 184 Ga. 512—Meeks v. 
Withers, 184 S.E. 604, 181 Ga. 787— 
Roan V. Union Central Life Ins. Co., 
182 S.E. 21, 181 Ga. 335—^Ross v. 
Durrence, 181 S.E. 581, 181 Ga. 52— 
Saxon V. National City Bank of 
Rome. 151 S.E. 501, 169 Ga. 784— 
Braswell v. Federal Land Bank of 
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husband’s creditor,without becoming a surety for 
him in violation of the statute, unless the ostensible 
loan to her is a device, participated in by the hus¬ 
band’s creditor, to evade the statute."- 
A married woman who unites with her husband 
in mortgaging his own property for his benefit does 
not thereby become, as to such property, a surety 
for him;'^3 nor does she become a surety by joining 
her husband in a mortgage on the homestead to se¬ 
cure his debt.'^'^ Where property, although placed 
in the wfife’s name to defeat the husband’s creditors, 
was and remained for all purposes the property of 
the husband, the wife cannot on the basis of such 
title have subsequent mortgages canceled on the 
ground that she was a mere surety for the hus- 
band."^^ Where a married woman, in violation of a 
statute prohibiting a wife from becoming surety for 
her husband, joined him in a note to secure his debt 
and gave a mortgage on her land to secure the note, 
such instruments are valid in the hands of ‘one who 
in good faith took an assignment thereof as collat¬ 
eral security for a loan to the payee and such 
assignment did not make the wife a surety for the 
payee in such a sense as to give her the right to 
compel the assignee to marshal the assets of the 
payee in exoneration of the wife’s property.'^'^ 

A married woman, who joins in the execution of 
a note for the benefit of a corporation in which 
she'^^ or her husband^^ is a stockholder, is primarily 
liable; and the mere fact that she appears as an in¬ 
dorser on a note made by her husband on behalf of 
a corporation in which she is stockholder does not 
render her a surety under a statute prohibiting mar¬ 
ried women from becoming sureties for their hus¬ 
bands.^® 


Where a deed is made subject to the payment of 
a judgment, and the purchaser, a married woman, 
gives a note to the owner of the judgment for its 
payment, she is not a surety for the payment of the 
judgment, but is a principal primarily liable.Sl A 
contract by a married woman, taking up a note on 
which she is an accommodation indorser, to release 
a prior indorser, is an original promise founded on 
a sufficient consideration and is not in the nature 
of a suretyship prohibited by statute.^- 

Where in the same transaction the wife is both 
principal and surety, she may be liable in so far as 
she is principal^^ but not in so far as she is sure- 
ty.^^ 

Burden of proof and presumptions relating to 
married women’s contracts of guaranty or surety¬ 
ship, in actions involving such contracts generally, 
are treated infra § 438. 

c. Particular Instruments 

Rules relating to the right of a married woman to 
become a guarantor or a surety for another have been 
applied to such instruments as bonds, negotiable instru¬ 
ments, and mortgages. 

Where a married woman lacks the power to be¬ 
come security for another’s debt, as considered su¬ 
pra subdivision a of this section, she cannot become 
surety on a bond,^^ such as an appeal bond, consid¬ 
ered in Appeal and Error § 536 a, a bail bond, con¬ 
sidered in Bail § 72, also 30 C.J. p 746 note 21, or 
a stipulation in admiralty.^® Under statutes giving 
a married woman general contractual power without 
express limitation of her capacity to become sure¬ 
ty, it has been held that a married woman may ex- 


Columbia, 139 S.E. S61, 165 Ga. 123 
—Garrett v. Thornton, 121 S.E. S20, 
157 Ga. 487—Swint v. Milner Banking 
Co., 119 S.E. 336, 30 Ga.App. 733. 

71. Ga.—^Wilson v. Cummings, 25 S. 
E.2d 656—Griffith v. Federal Land 
Bank of Columbia, 10 S.E.2d 71, 
190 Ga. 578—Monk v. Holden, 198 
S.E. 697, 186 Ga. 549—Purdue v. 
Barber, 192 S.E. 16, 184 Ga. 512— 
Roan V. Union Central Life Ins. Co., 
182 S.E. 21, 181 Ga. 335—Ross v. 
Durrence, 181 S.E. 581, 181 Ga. 52 
—Saxon V. National City Bank of 
Rome, 151 S.E. 501, 169 Ga. 784— 
Braswell v. Federal Land Bank of 
Columbia, 139 S.E. 861, 165 Ga. 123 
—^Rhodes V. Gunn, 128 S.E. 213, 
34 Ga.App. 115—Garrett v. Thorn¬ 
ton, 121 S.R 820, 157 Ga.App. 532 
—Swint V. Milner Banking Co., 119 
S.B. 336, 30 Ga.App. 733. 

72. Ala.—Trost v. Beck, 100 So. 472, 
211 Ala. 323. 


Ga.—McRitchie v. Atlanta Trust Co., 
152 S.E. 834, 170 Ga. 296. 

30 C.J. p 897 note 46. 

73. N.T.—Dumherr v. Rau, 32 N.E. 
49, 135 N.T. 219. 

30 C.J. p 897 note 50. 

74. Okl.—Reeves & Co. v. Dyer, 153 
P. 850, 52 Okl. 750. 

30 C.J. p 897 note 52. 

75. Ala.—^Webb v. Globe Securities 
Co., 82 So. 476, 203 Ala. 226. 

76. Ala.—^Davies v. Simpson, 79 So. 
48, 201 Ala. 616. 

77. Ala.—Davies v. Simpson, supra. 
7a Ky.—Prater v. Hays Elkhorn 

Coal Co., 70 S.W.2d 378, 253 Ky. 
713. 

79. Ky.—Scott v. First Nat. Bank, 
298 S.W. 949, 221 Ky. 297. 

80. Ala.—Little v. People’s Bank of 
Mobile, 96 So. 763, 209 Ala. 620. 

81. Pa.—^Hazleton Nat. Bank v. 
Kintz, 24 Pa.Super. 456. 
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82. N.J.—^Headley v. Leavitt, 55 A. 
731, 65 N.J.Eq. 748. 

83. Ga.—Stafford v. Birch, 5 S.E.2d 
744, 189 Ga. 405. 

Pa.—Lillis V. Krack, 38 Pa.Dist. & 
Co. 551—Pennsylvania Co. v. Em¬ 
mons, 27 Del.Co. 278. 

30 C.J. p 745 note 11. 

84. Ga.—Stafford v. Birch, 5 S.E.2d 
744, 189 Ga. 405. 

Pa.—Lillis V. Krack, 38 Pa.Dist. & Co. 
551—Pennsylvania Co. v. Emmons, 
27 Del.Co. 278. 

30 C.J. p 745 note 12. 

85. Ga.—Stafford v. Birch, 5 S.E.2d 
744, 189 Ga. 405. 

Ky.—Dorman v. Carnes, 96 S.W.2d 
869, 265 Ky. 361. 

Pa.—McKean v. Enburg, 188 A. 835, 
325 Pa. 456—Norristown-Penn 
Trust Co. V. Woodhead, 28 Pa.Dist. 
& Co. 267, 52 Montg.Co. 261. 

30 C.J. p 746 note 19. 

86 . U.S.—The Antelope, D.C.N.Y,, 1 
P.Cas.No.481, 1 Ben. 521. 
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ecute an appearance bond.^"^ Under a statute pro¬ 
viding that a married woman over twenty-one may 
give a bond just as if she were a feme sole, she 
may execute a bond to secure a debt not her own.^^ 

Lease. Where married women lack the power to 
become sureties, a married woman cannot become 
surety on a lease.^^ 

Negotiable instruments. Where a married woman 
lacks capacity to become a surety or guarantor for 
another, see supra subdivision a of this section she 
cannot be held liable on a promissory note which 
she signed as surety,whether she signed as mak- 
er,^^ or joint maker,92 or merely indorsed the note 
as security.^^ 

She is obviously not liable where the payee knew 
that she signed as surety,®^ or knew facts which 
would have put him on inquiry and it has been 
held that the rule applies even as against innocent 
purchasers for value,^® and that the provisions of 
the Negotiable Instruments Act that every instru¬ 


ment is presumed to be for valid consideration when 
in the hands of an innocent purchaser do not change 
the rule. 9 There exists, however, authority to the 
effect that a bona fide purchaser of a negotiable 
note signed by the maker's wife who is without no¬ 
tice that she signed as surety will take the instru¬ 
ment freed from such defense.^^ At all events a 
note which in the hands of the payee is unenforce¬ 
able against a married woman because of her surety¬ 
ship is likewise unenforceable by a purchaser after 
maturity.99 

W'here a married woman's note given as security 
for another’s debt is considered to be void, a re¬ 
newal thereof given after the husband's death,^ or 
after removal of her disabilities by judicial de- 
cree,2 will be ineffective, except as such note may 
be upheld on the theory of moral obligation.^ 

Of course rules prohibiting a married woman 
from entering into contracts of guaranty or surety¬ 
ship do not preclude her from binding herself by 
negotiable instruments as original undertakings."* 


87. Okl.—Temple v. State, 178 P. 
113, 74 Okl. 215. 

Same status as mau 

Okl.—Temple v. State, supra. 

88 . Del.—Warder, Bushnell & Gless- 
ner Co. v. Stewart, 36 A. 88, 16 Del. 
275. 

83. Pa.—In re Underwood’s Estate, 5 
Pa.Co. 621. 

30 C.J. p 746 note 27. 

90. Ala.—Turner v. Rhodes, 116 So. 
412, 22 Ala.App. 426, 

Oa.—Greenwold Grift Co, v. Durham, 
13 S.E.2d 346, 191 Ga. 586—Boykin 
V. Bohler, 137 S.E. 45, 163 Ga. 807 
—Evans v. Jones, 170 S.E. 541, 
47 Ga.App. 351—Trust Co. of Geor¬ 
gia V. Cerf, 168 S.E. 921, 46 Ga. 
App. 678—Exchange Bank of Sa¬ 
vannah V. Pate, 151 S.E. 823, 41 
Ga.App. 1—Carter v. Owenby, 147 
S.E. 405, 39 Ga.App. 402. 

Ky.—Prater v. Hays Elkhorn Coal 
Co., 70 S.W.2d 378, 253 Ky. 713— 
Oatts v. First Nat. Bank, 51 S.W. 
2d 952, 244 Ky. 635—Davis v. Pou- 
los, 36 S.W.2d 373, 237 Ky. 763. 

Mich.—Carroll v. Chauret, 216 N.W. 
913, 241 Mich. 338. 

Pa.—Sears v. Birbeck, 184 A. 6, 321 
Pa. 375—Munn v. Lorch, 156 A. 97, 
305 Pa. 55—Newhall v. Arnett, 123 
A. 819, 279 Pa. 317—Norristown- 
Penn Trust Co. v. Woodhead, 28 
PaDist. & Co. 267, 52 Montg.Co. 
261—Philadelphia Nat. Bank v. 
Snydman, 27 Pa.Dist. & Co. 597— 
Progress Finance Co. v. Hunn, 12 
Pa.Dist. & Co. 421—Harr v. Mahal- 
sky, 33 Luz.Leg.Reg. 65—Order of 
Independent Americans v. Bram- 
hall, 15 Northumb.Leg.J. 181. 

30 C.J. p 746 note 29, p 893 note 99. 


Recovery back o-f money paid 

Notwithstanding a married woman 
lacks power to become a surety on a 
note, she cannot recover money which 
she has voluntarily paid pursuant to 
her contract of suretyship.—Booth v. 
Merchants’ Bank, 72 S.E. 44, 9 Ga.App. 
650—30 C.J. p 746 note 42. s 

91. Ga.—Exchange Bank of Savan¬ 
nah V. Pate, 151 S.E. 823, 41 Ga.App. 
1 . 

Pa.—^Western Nat. Bank of York v. 
Levin, 200 A. 71, 331 Pa. 113— 
Newhall v. Arnett, 123 A. 819, 279 
Pa. 317. 

30 C.J. p 746 note 30, p 736 note 57 
[a]. 

Obligation as accommodation maker 
voidable 

Pa.—Faust v. Lutz, 8 Sch.Reg. 160, 
55 York Leg.Rec. 124—Secretary of 
Banking v. Koppenhaver, 8 Sch. 
Reg. 40. 

92. Ga.—^Evans v. Jones, 170 S.E. 
541, 47 Ga.App. 351. 

Ky.—Prater v. Hays Elkhorn Coal 
Co., 70 S.W.2d 378, 253 Ky. 713— 
Oatts V. First Nat. Bank, 51 S.W. 
2d 952, 244 Ky. 635. 

Pa.—^Harr v, Schwinn, 196 A. 31, 328 
Pa. 461—Rosenkrans v. Frantz, 1 
Monroe L.R. 192—Hanover Trust 
Co. V. Keagy, 52 York Leg.Rec. 205. 
30 C.J. p 746 note 31. 

Xlffect of special agreement 

Married woman joining husband in 
execution of note for his preexisting 
debt and in the execution of a mort¬ 
gage securing such debt, under agree¬ 
ment that sole purpose was to bind 
her dower and homestead rights in 
mortgaged premises, is not personal¬ 
ly liable on such note in an action 
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by the payee.—People’s State Bank 
V. Smith, 231 N.W. 141, 120 Neb. 29. 

93. Ga.—Boykin v. Bohler, 137 S.E. 
45, 163 Ga- 807—Trust Co. of Geor¬ 
gia V. Cerf, 168 S.E. 921, 46 Ga. 
App. 678. 

Pa.—^Vineland Nat. Bank & Trust Co. 
V. Kotok, 195 A. 750, 129 Pa.Super. 
309—^Adams v. Kessler, 29 Berks 
Co.L.J. 294—Farmers Nat Bank of 
Pennsburg, Pennsylvania v. Spaar, 
29 P-erks Co.L.J. 295. 

30 C.J. p 746 note 32. 

94w Pa.—Manor Nat. Bank v. Low¬ 
ery, 89 A. 678, 242 Pa. 559. 

95. Pa.—Scranton Lackawanna Trust 
Co. V. Birbeck, 5 A.2d 196, 333 Pa. 
502—Sears v. Birbeck, 184 A. 6, 321 
Pa. 375. 

30 C.J. p 746 note 34. 

96. Ind.—^Wright v. Pox, 103 N.E 
442, 56 Ind.App. 315. 

97. N.J.—People’s Nat. Bank v. 
Schepflin, 62 A. 333, 73 N.J.LaW 
29. 

98. Ala.—Birmingham Trust & Sav¬ 
ings Co. V. Howell, 79 So. 377, 202 
Ala. 39. 

30 C.J. p 742 note 71 [a], p 893 note 
5. 

99. Neb.—First Nat. Bank v. Ernst, 
219 N.W. 798, 117 Neb. 34. 

1. Ky.—Gilbert v. Brown, 97 S.W. 
40, 123 Ky. 703, 29 Ky.L. 1248, 7 
L.R.A.,N.S., 1053. 

2. Ky.—^Russell v. Rice, 44 S.W. 110, 
19 Ky.L. 1613. 

3. Pa.—Rathfon v. Locher, 64 A. 790, 
215 Pa. 571. 

30 C.J. p 746 note 41. 

4. Pa.—York Trust Co. v. Vander- 
sloot, 6 A.2d 498, 334 Pa. 591. 
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Under statutes giving married women general con¬ 
tractual power without limitation of their capacity 
to become sureties, a wife may bind herself as sure¬ 
ty on negotiable paper.^ Accordingly she may so 
bind herself by joining with her husband in the 
execution of a note,® by the execution of accommo¬ 
dation notes,and by indorsing notes as surety.® 

Mortgage as collateral for another^s debt. While, 
in some jurisdictions, sometimes by virtue of statu¬ 
tory provisions, it has been held that prohibitions 
against a married woman’s becoming security for 
the debt of another preclude her from making a 
mortgage as collateral for another’s debt,^ there are 
authorities holding broadly that a married woman 


having power to mortgage, discussed infra § 196, 
may execute a mortgage as security for the debt of 
another,^® even for the debt of her husband.^i Un¬ 
der some statutes the rule has been stated to be 
that she cannot become surety except by way of 
mortgage,^- and that her mortgage as security for 
another’s debt is not a contract of suretyship with¬ 
in the prohibition of the statute,^® because if the 
wife has power to mortgage her property and ap¬ 
ply the proceeds to the debt of another there is no 
reason why she should not be permitted to subject 
such property to a mere contingent liability for the 
same purpose,^^ and because what the statute pro¬ 
hibits is only the incurring of a personal liability 


Agreucy of Imsband 

The fact that the husband acted as 
agent for the wife to receive the 
money loaned to her does not alter 
the text rule.—York Trust Co. v. 
Vandersloot, supra. 

5. Vt.—McNamara v. Pickett, 1 A.2d 
716, 109 Vt. 500. 

30 C.J. p 747 notes 44, 45. 

6. N.Y.—William Trimbey Co. v. 
Lindblom, 206 N.Y.S. 622, 211 App. 
Div. 16 S. 

Vt.—Wilder v. Budd, 4 A.2d 348, 110 
Vt. 240—McNamara v. Pickett, 1 A. 
2d 716, 109 Vt. 500. 

Pailure to read notes 

"Where wife signs husband’s note as 
joint maker for his debt, there is 
presumption that ■ she intended to 
bind herself as surety, and she 
should not be released from liabil¬ 
ity on her simple statement that she 
did not read instruments when she 
signed them, and did not recall any¬ 
thing about transactions.—^William 
Trimbey Co. v. Lindblom, 206 N.Y.S. 
622, 211 App.Div. 168. 

7. Del.—Industrial Trust Co. v. Can- 
tera, 165 A. 338, 5 W.W.Harr. 364. 

Mo.—University Bank v. Major, S3 S. 

W.2d 924. 229 Mo.App. 963. 

N.J.—O’Toole V. O’Toole, 158 A. 337, 
10 N.J.Misc. 159. 

S.D.—La Due v. Bird. 215 N.W. 490, 
51 S.D. 507. 

Tenn.—Greene County Union Bank v. 
Miller, 75 S.W.2d 49, 18 Tenn.App. 
239. 

Vt.—McNamara v. Pickett, 1 A. 2d 
716, 109 Vt. 500. 

30 C.J. p 747 note 44. , 

Advice as to effect of iastrnment 
That wife signing notes and mort¬ 
gage executed to secure husband’s in¬ 
debtedness was advised that her sig¬ 
nature on notes was affixed to con¬ 
vey dower interest did not preclude 
such notes from being effective as 
such where no fraud was claimed and 
notes did not show intention to con¬ 
vey dower.—First Nat. Bank v. Moth¬ 
er, 251 N.W. 505, 217 Iowa 695. 


Knowledge of payee that proceeds 
were not received by wife 
If wife agreed to give note for hus¬ 
band’s accommodation, the fact that 
payee knew that proceeds were not 
received by wife would not avail her 
as defense such as for want of con¬ 
sideration.—Salem Trust Co. v. 
Deery. 194 N.E. 307. 289 Mass. 431. 

Bepresentation that wife not liable 
If wife signed note for husband’s 
accommodation, representation made 
by officer of payee that wife would 
not be liable on note would not ex¬ 
cuse or limit her liability.—Salem 
Trust Co. V. Deery, 194 N.E. 307, 289 
Mass. 431. 

Wife held not “accommodation xnak- 
er** 

A married woman, who did not in¬ 
tend to become liable for payment of 
note, but intended only to make hus¬ 
band’s mortgage legally sufficient, so 
as to conclude transaction between 
her husband and another, was not 
an ’‘accommodation maker” of the 
note under the statute.—Parkin v. 
Sykes, 280 N.W. 849, 203 Minn. 249. 

8. Ark.—Alphin v. Wade, 116 S.W. 
667, 89 Ark. 354. 

30 C.J. p 747 note 45. 

9. Ala.—Marbury Lumber Co. v. 
Woolfolk, 65 So. 43, 186 Ala. 254— 
Connor v. Williams, 57 Ala. 131. 

30 C.J. p 747 note 51. 

In District of Columbia, prior to 
the repeal of Code § 1155, prohibiting 
a married woman from becoming a 
surety for her husband, she was 
precluded from becoming surety for 
her husband in a deed of trust on 
real estate held by both spouses as 
tenants by the entirety.—Bradbury v. 
Howard, 31 F.2d 222, 58 App.D.C. 383. 

In Indiana, prior to the repeal of 
statutes forbidding married women 
to become sureties, a married woman 
was either precluded from making a 
mortgage for the debt of another, 
or the mortgage so made was voida¬ 
ble.—^Atkins V. Van Blatz Brewing 
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Co., 137 N.B. 559, 79 Ind.App. 625—30 
C.J. p 747 notes 51-54. 

10. Ky.—State Nat. Bank of Frank¬ 
fort V. Thompson, 126 S.W.2d 412, 
277 Ky. 527. 

30 C.J. p 747 note 48. 

11. Ky.—State Nat. Bank of Frank¬ 
fort V. Thompson, supra. 

Mont.—National Bank of Montana v. 

Bingham, 5 P.2d 554, 91 Mont. 62. 
30 C.J. p 747 note 49. 

Application of proceeds 
A wife who joins her husband in 
a mortgage given to secure their 
joint note may be entitled to have 
the proceeds from the sale of the 
mortgaged property applied to such 
joint note rather than to the individ¬ 
ual note of the husband given to se¬ 
cure a past indebtedness.—National 
Bank of Montana v. Bingham, supra. 
Subordinated mortgage 
Where prior mortgage signed by 
husband and wife was subordinated 
to later mortgage given by her hus¬ 
band without her knowledge or con¬ 
sent and to her prejudice, she was 
not liable on such subordinated 
mortgage.—Hamlin v. Callan, 9 N.Y. 
S.2d 201, 256 App.Div. 877. 

Purchase by junior mortgagee as re- 
leasing wife 

Junior mortgagee’s purchase at 
foreclosure of mortgaged land for 
much more than amount due on sen¬ 
ior mortgage given to secure note of 
which mortgagor’s wife was surety, 
released the wife.—Parsons v. Leak, 
167 S.E. 567, 204 N.C. 92. 

12 . Ky.—Brady v. Equitable Trust 
Co., 199 S.W. 1082, 178 Ky. 693. 

30 C.J. p 747 note 56. 

13. Al€L—Forlines v. Paulk, 10 So.2d 
864. 

Pa.—Hastings Bank of Hastings v. 
Covitch, 188 A. 129, 324 Pa. 171— 
Kuhn V. Ogilvie, 17 Pa.Co. 635. 
Extension of existing mortgage 
Pa.—Hastings Bank of Hastings v. 
Covitch, 188 A. 129, 324 Pa. 171. 

14. Pa.—Hastings Bank of Hastings 
V. Covitch, supra. 
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carrying the risk of a general judgment. 

The assignment of an executed mortgage by a 
married woman to secure the debt of another has 
been held not to violate a statute providing that a 
married woman may not enter into contracts of 
suretyship.^® 

§ 189. Releases and Receipts; Accord and 

Satisfaction 

a. In general 

b. Compromise of litigation 

a. In G-eneral 

At common law a married woman ordinarily can 
make no valid agreement of release, or of accord and 
satisfaction or receipt, but such instruments may be 
sustained in equity or when they are executed pursuant 
to statutory authority. 

At common law by reason of the disabilities in¬ 
cident to her coverture considered supra §§ 165, 176, 
a married woman can make no agreement of re¬ 
lease,or of accord and satisfaction,^^ and her re¬ 
ceipt is invalid but her release may be sustained 
in equity.2® Where, however, she may execute a 
valid deed by joinder with her husband, as consid¬ 
ered infra § 199, a release signed by herself and her 
husband will be valid and there is authority to 
the effect that with the joinder of her husband she 
may make a binding accord and satisfaction,^^ and 
sign a binding receipt but in such cases the stat¬ 
utory requirements, if any, as to acknowledgment 
must be followed.24 

When a married woman can contract as if un¬ 


married, or has full pow-ers as to the disposition of 
property, she can make a valid release^® and give 
a binding receipt.26 

Release of liability for personal injuries. In the 
absence of an enabling statute, or the application 
of equitable principles, a release by a married wo¬ 
man of her cause of action arising from her per¬ 
sonal injuries, not joined in by her husband, is not 
binding on her but she can execute alone a valid 
release when authority to do so is conferred on her 
by statute, such as statutes giving her exclusive 
management of her property.^^ 

b. Compromise of Litigation 

At common law a married woman cannot make a 
valid settlement of a claim in litigation without her hus¬ 
band's consent, but where she can sue or be sued alone 
or where she has the full control of her property, she 
may compromise her lawsuit. 

Although at common law a married woman can 
make no valid settlement, without her husband’s 
consent, of a claim in litigation,29 yet where she 
can sue or be sued alone, or where she has the full 
control of her property, as considered infra §§ 194- 
203, 389-391, she may compromise her lawsuit,30 
and a fortiori her compromise of a suit against a 
third person will be sustained where joined in by 
the husband.2i 

The right of a married woman to compromise a 
bastardy prosecution is discussed in Bastards § 42. 

§ 190. Instruments under Seal 

a. In general 


15. Pa.—Hastings Bank of Hastings 
V. Covitch, supra—Bartholomew v. 
Allentown Nat. Bank, 103 A. 954, 
260 Pa. 509. 

ITecessity of proceeding against hus¬ 
band 

Creditor of husband holding mort¬ 
gage and bond pledged by wife as 
collateral for husband’s debts held 
not required to proceed against hus¬ 
band on note on which wife’s pledge 
agreement was indorsed, before en¬ 
forcing collection on mortgage and 
bond pledged by wife.—Hastings 
Bank of Hastings v. Covitch, 188 A. 
129. 324 Pa. 171. 

16. N.J.—Meltz V. East Orange 
Bank, 146 A. 194, 104 N.J.Eq. 413. 

17. Va.—Stewart v. Conrad, 40 S.E. 
624, 100 Va. 128. 

30 C.J. p 748 note 60. 

Release as between husband and 
wife see supra § 161. 

18. Ind.—Smith v. Smith, 80 Ind. 
267. 

19. Ky.—Maddox v. Williams, 12 Ky. 
Op. 466. 


2a N.T.—Powell V. Murray, 2 Edw. 
636, affirmed 10 Paige 256. 

21. N.H.—Titus V. Ash, 24 N.H. 319. 
30 C.J. p 748 note 65. 

22 . Tenn.—Brundige v. Nashville, C. 
& St. L. R. Co., 81 S.W. 1248, 112 
Tenn. 526. 

30 C.J. p 748 note 66. 

23. Ala.—Vaughan v. Bibb, 46 Ala. 
153. 

30 C.J. p 748 note 67. 

24. N.C.—Towles v. Fisher, 77 N.C. 
437. 

30 C.J. p 748 note 68. 

25. Pa.—Galt V. Smith, 22 A. 713, 
145 Pa. 167. 

30 C.J. p 748 note 71. 

Power of married woman to contract 
or dispose of property see supra § 
176, infra § 196. 

Deserted wife 

A married woman, deserted by her 
husband, had the right to relinquish 
an estate in expectancy for a consid¬ 
eration in view of the statute, pro¬ 
viding that, where a husband shall 
have deserted his wife, she shall 
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have the right to transact business 
in her own name and for her own 
benefit, and the business and its earn¬ 
ings shall not be subject to the hus¬ 
band’s control or interference or lia¬ 
ble for his debts.—Liesse v. Fon¬ 
taine, 195 N.W. 393, 181 Wis. 407. 

28. Pa.—Gauff’s Appeal, 3 Walk. 152. 
30 C.J. p 748 note 72. 

27. Pa.—Delaware, L. & W. R. Co. 
V. Burson, 61 Pa. 369. 

30 C.J. p 748 note 75. 

Right of married woman to sue for 
personal injuries see infra § 401. 

28. Mo.—Blair v. Chicago & A. R. 
Co., 1 S.W. 350, 89 Mo. 383. 

30 C.J. p 748 note 74. 

29. Tex.—Kreis v. Kreis, Civ.App., 
57 S.W.2d 1107, 1110, citing Corpus 
Juris. 

30 C.J. p 748 note 76. 

Contractual disability generally see 
supra § 176. 

30. Wis.—Dolloff V. Curran, 18 N.W. 
266, 59 Wis. 332. 

30 C.J. p 748 note 79. 

31. N.C.—Hall V. Short, 81 N.C. 27^ 
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b. Covenants 

c. Personal liability on debt collateral to 

mortgage 

a. In General 

At common law the fact that a married woman con¬ 
tracts by a sealed instrument does not make her contract 
Valid. Where a married woman is authorized to con¬ 
tract as a feme sole, she may make a valid assignment 
of a mortgage. 

The fact that a married woman contracts under 
a sealed instrument, such as a deed, a bond, or a 
covenant, does not, at common law, make her con¬ 
tract valid.^- Her seal does not estop her from 
claiming that there was no consideration.^^ 

Bonds. At common law, by reason of the disa¬ 
bilities of coverture, considered supra §§ 165, 176, 
a bond executed by a married woman is of no va- 
lidity.^*^ Even in a judicial proceeding, a married 
woman’s bond is invalid, unless there is express au¬ 
thority to file the same.^S 

Under most of the present statutes, however, a 
married woman has power to obligate herself by 
bond,26 but the common law may still obtain under 
statutes giving married women limited powers to 
contract37 Under a statute expressly authorizing 
the wife to replevy her property, she may make a 
valid replevy bond.^^ 

Assignment of mortgage. Under general con¬ 


tractual powers as a feme sole, considered supra § 
178, a married wom.an may make a valid assignment 
of a mortgage.2^ Under some statutes, however, 
the joinder of her husband is required.*^® A married 
woman, with the consent of her husband, may make 
an equitable assignment of a note and mortgage 
executed to her by the sale and mere delivery of 
the same to another.^^ 

b. Covenants 

At common law the covenants of a married woman 
are not binding on her, but under the statutes she may 
be bound by her covenants, including covenants con¬ 
tained in a conveyance of her husband's property. 

At common law, by reason of the disabilities of 
coverture, considered supra § 176, the covenants of 
warranty of a married woman are void,^^ ^nd they 
cannot be enforced against her personally in eq¬ 
uity nor, at common law, is a wife bound by 
her covenants in a conveyance with her husband of 
her own land.'*^ The liability of a married woman 
on her covenants is to be determined by the law in 
force at the time of the execution of the instru- 
ment.^^ 

Under statutes. Under express or implied statu¬ 
tory authority a married woman may be bound by 
her covenants but she is not bound by the cove¬ 
nants in a deed where the statute expressly so pro- 
vides.^*^ 


32. S.C.—McDaniel v. Anderson, 19 
S.C. 211. 

Transfer by deed generally see infra 
§§ 196-199. 

S3. W.Va.—Radford v. Carwile, 13 
W.Va. 572. 

Estoppel against married woman gen¬ 
erally see infra §§ 213-216. 

34. Md.—^Harris v. Dodge, 19 A. 597, 
72 Md. 186. 

30 C.J. p 749 note 91. 

35. Ind.—Peck v. Williams, 15 N.E. 
270, 113 Ind. 256. 

30 C.J. p 749 note 92. 

36. Ky.—Strong v. Duff, 15 S.W.2d 
517, 228 Ky. 615, 70 A.L.R. 56. 

30 C.J. p 749 note 94. 

37. Ky.—Campbell v. Virginia Iron, 
Coal & Coke Co., 104 S.W. 770, 31 
Ky.L. 1110. 

30 C.J. p 749 note 95. 

Limited power to contract see supra 
§ 176. 

38. Tex.—^Wandelohr v. Grayson 
County Nat Bank, 108 S.W. 1154, 
102 Tex. 20, affirmed 112 S.W. 1046. 

30 C.J. p 749 note 97. 

39- Mich.—Goodale v. Patterson, 16 
N.W. 890, 51 Mich. 532. 

S.C.—Langston v. Smyley, 16 S.E. 
771, 38 S.C. 121. 

30 C.J. p 750 note 30. 

Capacity to mortgage see infra § 196. 


40. Pa.—Stoops v. Blackford, 27 Pa. 
213. 

41 C.J. p 665 note 72. 

41. Ind.—Baker v. Armstrong, 57 
Ind. 189. 

42. Ark.—Spann v. Langston-Wil- 
liams Lumber Co., 40 S.W.2d 791, 
184 Ark. 99. 

Ky.—Crawford v. Baker, 32 S.W. 2d 
340. 235 Ky. 784. 

30 C.J. p 749 note 4. 

Estoppel by covenant see infra § 215. 

43. Ill.—Hill V. Hill, 106 N.E. 262, 
264 Ill. 219. 

30 C.J. p 749 note 5. 

Liability of equitable separate estate 
see infra § 309. 

44. Mass.—Colcord v. Swan, 7 Mass. 
291, 

N.H.—Wadleigh v. Glines, 6 N.H. 17, 
23 Am.D. 705. 

30 C.J. p 749 note 9. 

Liability on covenants in conveyance 
of separate property see infra § 
382. 

45. Ind.—^Weidler v. Floran, 13 N.E. 
2d 330, 105 Ind.App. 564. 

Ky.—Crawford v. Baker, 32 S.W.2d 
340, 235 Ky. 784. 

46. Ky.—^Edgewater Coal Co. v. 
Swinney, 65 S.W.2d 674, 251 Ky. 531 
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—Crawford v. Baker, 32 S.W.2d 340, 
235 Ky. 784. 

Md.—^Wempe v. Schoentag, 163 A. 868, 
163 Md. 647. 

30 C.J. p 749 note 11. 

Liability on covenants in conveyance 
of separate property see infra § 
382. 

“Since the adoption of the Emanci¬ 
pation Act, a married woman may 
exercise all the rights of a femme 
sole, and is liable upon her covenants 
and warranties just as much so as 
her husband or any third party would 
be.’*—Spann v. Langston-Williams 
Lumber Co., 40 S.W.2d 791, 792, 184 
Ark. 99. 

Statutes empowering to con^ 
tract with reference to her separate 
estate will not enable a married wo¬ 
man to bind herself by covenants 
which do not affect her separate es¬ 
tate.—French v. Slack, 96 A. 6, 89 Vt. 
514, 516—30 C.J. p 750 note 13. 
]^nd fraudulently conveyed to wife 
A married woman may be bound 
on her covenants contained in her 
deed, although the land was fraudu¬ 
lently transferred to her.—Crawford 
V. Baker, 32 S.W.2d 340, 235 Ky. 784. 

47. Iowa.—Fairfax State Sav. Bank 
V. Coligan, 234 N.W, 537, 211 Iowa 
670. 

30 C.J. p 750 note 15. 
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Conveyance of husband's property. Where a mar¬ 
ried woman joins in the conveyance of her hus¬ 
band’s property for the purpose of releasing dower 
or other contingent marital rights, she is not, ac¬ 
cording to some authorities, personally liable on the 
covenants contained in the deed^^ At least at com¬ 
mon law, a wife joining in her husband’s convey¬ 
ance is not liable on the covenants contained in the 
deed.'*^ However, according to other authorities, 
a married woman who joins in her husband’s con¬ 
veyance is bound by the covenants in the deed, 
at least where she is given full contractual capacity 
under the statutes and where on the face of the 
deed there is no recital that the joinder of the wife 
was merely for the purpose of relinquishing a dow¬ 
er or homestead right.^^ A married woman is not 
liable where it is expressly provided by statute that 
she is not bound by the covenants in her husband’s 
conveyance.®^ 


§ 190 

c. Personal Liability on Debt Oollatexal to 
Mortgage 

Where a married woman is empowered by statute 
to contract as a feme sole, she may become personally 
liable on a debt secured by her mortgage. 

Although a married woman’s mortgage may be 
valid in itself, she will not, in the absence of stat¬ 
ute, ordinarily be held personally liable on the 
debt.®^ Consequently she is not liable for any 
deficit, if on foreclosure sale the land fails to bring 
enough to pay the amount due.®^ 

Under statutory powers to contract as a feme sole, 
as considered supra § 178, a married woman may be 
bound by a personal judgment.®® It has been held 
that, where a married woman signs the mortgage 
and note for the purpose only of releasing her dow¬ 
er interest and with no other consideration, she is 
not personally liable for the mortgage debt.®® 
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48. Ala.—Smith v. Gaines, 97 So. 
739, 210 Ala. 245. 

Ill.—Sondagr v. Keefe, 251 Ill.App. 
378. 

30 C.J. p 749 note 6. 

Joint contracts by husband and wife 
see supra § 45. 

Joint or several covenants see Cove¬ 
nants § 27. 

Homestead iutejrest 

N.D.—Dun V. Dietrich, 53 N.W. 81, 

3 N.D. 3. 

30 C.J. p 749 note 7. 

Where deed expressly recites that 
the joinder of the wife is for the 
purpose of releasing her dower right, 
she is not liable on the covenants.— 
Edgewater Coal Co. v. Swinney, 65 S. 
W.2d 674, 251 Ky. 531. 

Where statutes forbid her from be- 
coxniug guarantor or surety, she can¬ 
not become bound on the covenants 
in the husband’s conveyance.—Crain 
V. Warner, 87 Pa.Super. 605—Moyer 
V. Gackenbach, 20 Lehigh Co.L.J., Pa., 
97, 57 York Leg.Rec. 13. 

Effect of statute relating to separate 
property 

The statutory provision that a wife 
shall be bound by ‘‘covenants of ti¬ 
tle in conveyances of her separate 
property” is a limitation on the gen¬ 
eral provision abolishing wife’s dis¬ 
abilities, and hence a wife is not lia- ! 
ble on covenant of warranty in deed 
of her husband’s property in which 
she joined solely to release dower, 
notwithstanding repeal of provision 
invalidating wife’s suretyship oon- 
tracts.—-Weidler v. Floran, 13 N.E.2d 
330, 105 Ind.App. 564. 

Where wife received uo part of con¬ 
sideration, she was not liable for 
breach of covenants of warranty in 
oil and gas mineral deed executed by 
husband and wife covering husband's 


nonhomestead land.—Sunfield v. 

Brown. 42 P.2d 876, 171 Okl. 395. 

49. Vt.—French v. Slack, 96 A. 6, 89 
Vt. 514. 

30 C.J. p 749 note 4. p 750 note 13. 

50. Tenn.—Watts v. Ramsey, 2 S.W. 
2d 409, 156 Tenn. 463. 

51. Ark.—Spann v. Langston-Wil- 
liams Lumber Co., 40 S.W.2d 791, 
184 Ark. 99. 

Tenn.—^Watts v. Ramsey, 2 S.W.2d 
409, 156 Tenn. 463. 

52. Neb.—Pauley v. Knouse, 192 N. 
W. 195, 109 Neb. 716. 

30 C.J. p 750 note 15. 

Unless expressly stated on face of 
instrument 

Iowa.—Fairfax State Sav. Bank v. 
Coligan, 234 N.W. 537, 211 Iowa 670 
—Moore v. Graves, 65 N.W. 1008, 
97 Iowa 4. 

Wife’s signing of mortgage with 
husband did not, under the statute, 
bring her under operation of any 
covenant therein, but simply caused 
her to relinquish her dower rights.— 
Fairfax State Sav. Bank v. Coligan, 
234 N.W. 537, 211 Iowa 670. 

Effect of subsequent acquisition of 
title by wife 

Under a statute providing that nei¬ 
ther the wife individually nor her 
separate estate is bound by the cove¬ 
nant of warranty contained in any 
deed conveying land belonging to the 
husband, which was executed by such 
wife in connection with her husband, 
but that such deed shall have the ef¬ 
fect only of a relinquishment of dow¬ 
er, unless there is in such deed a 
special covenant of the wife, ex¬ 
pressing her intention to bind her 
separate estate, where husband and 
wife executed a deed with covenants 
of warranty at a time when neither 
had title, a subsequent deed to the 
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wife did not inure to the benefit of 
the grantee of the husband and wife. 
—Prior V. Loeb, 24 So. 714, 119 Ala, 
450. 

53. Mo.—Hagerman v. Sutton, 4 S. 
W. 73, 91 Mo. 519. 

30 C.J. p 750 note 23. 

Capacity of married woman to mort¬ 
gage property see infra § 196. 
Liability of separate estate see infra 
§ 347. 

Mortgage as collateral for another’s 
debt see supra § 188. 

Validity of note of married woman 
see supra § 185. 

54. Iowa.—Johnson County v. Rugg, 
18 Iowa 137. 

30 C.J. p 750 note 24. 

Unless express covenant to pay 
amount named in mortgage is con¬ 
tained therein and her separate es¬ 
tate is charged with the payment 
thereof, an action against a married 
woman to recover the amount of a 
deficiency on the foreclosure of a 
mortgage given by her cannot be 
maintained.—Mack v. Austin, 29 Hun 
534, affirmed 95 N.T. 513. 

55- Mont.—Ferrell v. Elling, 276 P. 
432, 84 Mont. 384—Grasswick v. 

Miller, 267 P. 299, 82 Mont. 364. 
N.Y.—^Knight v. Kitchin, 261 N.Y.S. 

809, 237 App.Div. 506. 

30 C.J. p 750 note 26. 

56. Iowa.—First Bank & Trust Co 
of Ottumwa v. Welch, 258 N.W. 96 
219 Iowa 318—Cooley v. Will, 221 
N.W. 315, 212 Iowa 701, followed ir 
237 N.W. 318, 319. 

Mich.—Blackwood v. Sakwinski, 19] 
N.W. 207, 221 Mich. 464, 29 A.L.R 
1314. 

N.J.—Passaic Nat. Bank & Trust Co 
V. Mass, 191 A. 292, 121 N.J.Eq 
444, affirmed 199 A. 405, 124 N.J.Eq. 
11 . 

Liability on covenant contained ir 
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§ 191. Antenuptial Contracts 

A valid contract made by a feme sole is not affected 
by her subsequent marriage, although at common law an 
invalid contract made before marriage cannot be ratified 
by a promise made during marriage. 

A valid contract made by an unmarried woman 
is not affected by her subsequent marriage,®'^ not¬ 
withstanding that her subsequent marriage incapac¬ 
itated her to make such a contract and her re¬ 
newal of such a contract after marriage is valid.^s 
However, an invalid contract entered into by an 
unmarried woman cannot, at common law, be rati¬ 
fied by her promise made during coverture.®^ 

§ 192. Ratification of Contracts 

At common law the contract of a married woman 
cannot be ratified after discoverture without a new con¬ 
sideration, although according to some authorities the 
moral obligation of her promise during coverture is a suf¬ 
ficient consideration for a new promise made after the 
disability of coverture has been removed. 

Since, as shown supra § 176, the contracts of a 
married woman made during coverture are at com¬ 
mon law not merely voidable but void, they cannot 
ordinarily be ratified after removal of her disabil¬ 
ities without a new consideration,and this is true 
whether such disabilities are removed by statute,®^ 
or by dissolution of coverture through divorce®^ or 
death of the husband.^^ Where there is a new con¬ 
sideration, her ratification will be sustained as the 


new contract of a feme sole.®^ 

While some authorities hold that the moral ob¬ 
ligation of her promise during coverture is a suffi¬ 
cient consideration for a new express promise when 
the disability of coverture has been removed,®® ac¬ 
cording to other authorities the moral obligation 
of a woman to fulfill her contract made while un¬ 
der disabilities of coverture is an insufficient con¬ 
sideration to support a promise made after removal 
of her disabilities.®'^ However, a contract that was 
enforceable against her estate in equity is a suffi¬ 
cient consideration for an express promise made aft¬ 
er discoverture, and may thereupon become a valid 
contract at law,®^ such a contract being considered 
distinguishable from one founded on a mere moral 
obligation.®® 

Ratification by husband. While the husband has 
generally no authority to ratify an invalid contract 
of his wife,*^® yet in instances where his consent is 
necessary to give validity to her contracts, his sub¬ 
sequent assent may work retroactively.'^^ 

§ 193. Avoidance of Contracts 

A married woman may avoid her contract because 
of her want of capacity; but she ordinarily may not dis¬ 
affirm the contract and retain the consideration. 

A married woman may avoid her contract because 
of her want of capacity to make such contract.*^^ 


conveyance of husband’s property 
see supra subdivision b of this sec¬ 
tion- 

57. Ind.—Brown v. Freudenberg, 17 
]Sr.E.2d 865. 106 Ind.App. 692. 
Effect of marriage between parties to 
contract see supra § 125. 
nusband’s liability for wife’s ante¬ 
nuptial debts see supra §§ 47-49. 
Liability of separate estate of wife 
for debts contracted before mar¬ 
riage see infra § 331. 

Defendant’s marriage after making 
of lease did not alter her obligations 
or liability under lease in suit.—Hei¬ 
fer V. Shaw. 25 N.T.S.2d 868. 

’58. Pa.—^Harrisburg Nat. Bank v. 
Bradshaw, 35 A. 629, 178 Pa. 180, 34 
L.R.A. 597. 

"30 C.J. p 753 note 68. 

59. Pa.—Harrisburg Nat. Bank v. 
Bradshaw. 35 A. 629. 178 Pa. 180, 
34 L.R.A. 597. 

30 C.J. p 753 note 69. 

Ratification after removal of disa¬ 
bility of contracts executed during 
coverture see infra § 192. 

60. Mo.—Saulsbury v. Corwin, 40 
Mo.App. 373. 

61- Ky.—Clark County Nat Bank v. 
Allen, 90 S.W.2d 17. 20, 262 Ky. 236, 
citing Corpus Juris—Farmers’ 
Bank of White Plains v. Williams, 


265 S.W. 771, 772, 205 Ky. 261, cit¬ 
ing Corpus Juris. 

Tenn,—Jenkins v. Jenkins. 11 Tenn. 

App. 142, 144, quoting Corpus Juris. 
Tex.—Saunders v. Powell, Civ.App., 
67 S.W.2d 402, reversed on other 
grounds Leake v. Saunders, 84 S. 
W.2d 993, 126 Tex. 69. 

30 C.J. p 751 note 35. 

Ratification of antenuptial contracts 
see supra § 191. 

Ratification of deed see infra § 201. 

62. Md.—Lyell v. Walbach, 77 A. 
1111, 113 Md. 574, 33 L.R.A.,N.S., 
741. 

30 C.J. p 751 note 36. 

63. Mo —Musick v. Dodson, 76 Mo. 
624, 43 Am,R. 780. 

30 C.J. p 751 note 37. 

64. Ky.—Farmers’ Bank of White 
Plains v. Williams, 265 S.W. 771, 
772, 205 Ky. 261, citing Corpus Ju¬ 
ris. 

30 C.J. p 751 note 38. 

65. Ky.—Farmers’ Bank of White 
Plains V. Williams, 265 S.W. 771, 
205 Ky. 261. 

30 C.J. p 751 note 39. 

What constitutes new consideration 
Where married woman signed son’s 
notes as surety, and after death of 
husband signed renewal notes be¬ 
cause of belief that she was bound 
as surety, extension of time to the 
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son was sufficient consideration to 
support her contract of suretyship, 
and the note was binding on her.— 
Farmers’ Bank of White Plains v. 
Williams, 265 S.W. 771, 205 Ky. 261. 

66 . Pa.—^Vineland Nat. Bank & 
Trust Co. V. Kotok, 195 A. 750, 129 
Pa. Super. 309. 

30 C.J. p 751 note 40. 

Moral obligation as consideration for 
contract generally see Contracts § 
123. 

67. Ala.—Thompson v. Hudgins, 22 
So. 632, 116 Ala. 93. 

30 C.J. p 751 note 41. 

68. Fla.—Izlar Motor Co. v. Jones, 
183 So. 843, 134 Fla. 426. 

30 C.J. p 752 note 42. 

69. Ark.—Viser v. Bertrand, 14 Ark. 
267. 

TO. Tex.—Smith v. Powell. 23 S.W. 
1109, 5 Tex.Civ.App. 373. 

71. Fla.—Davis v. Leonard, 63 So. 
584, 66 Pla. 351. 

30 C.J. p 752 note 53. 

Estoppel by act of husband generally 
see infra § 213. 

72. Ga.—Reeves v. Jackson, 124 S. 
E. 135, 158 Ga. 676—Jackson v. 
Reeves, 120 S.B. 541, 156 Ga. 802. 

Pa.—Faust v. Lutz, 8 Sch.Reg. 160, 
55 York Leg.Rec. 124. 
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However, a married woman’s contract cannot be 
avoided on the ground of coverture except by her¬ 
self or those in privity with her,'^^ such as her 
heirs.*^^ The other party to the contract cannot re¬ 
fuse to perform on the ground that it was made 
with a married woman and is not binding on her,'^S 
and this is especially true where the married wo¬ 
man has already performed her part of the con¬ 
tract."^® Thus, one who is sui juris cannot, after 
dealing with a married woman, on an executed con¬ 
sideration by her, deprive her of the property, 
or on her rescission of an agreement be excused 
from returning to her the purchase price.'^^ 

Recovery of money paid. Where the married 
woman paid only part of the purchase price, she 
cannot disaffirm and recover the money paid,^^ 
at least in the absence of a showing that the ven¬ 
dor or seller had failed or refused to perfcwm the 
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contract on his part, or was unable or unwilling so 
to do.®® 

Retention of consideration. A married woman 
ordinarily cannot avail herself of her disability and 
at the same time retain the consideration,®^ although 
the contrary has been held.®^ 

Estoppel. A married woman may be estopped 
from claiming, after judgment, the privilege of cov¬ 
erture, when she neglected to set up the defense be¬ 
fore judgment,®® although there is authority that, 
where her coverture did not appear in the record, 
judgment against a married woman on her contract 
may be opened.®^ If when becoming discovert she 
continues a suit as a feme sole, she will be bound.®® 
An agreement to convey, although invalid during 
her coverture, may, on her acceptance of a part 
of the purchase price after discoverture, be thus 
made binding by estoppel.®® 


3. Property and Conveyances 


§ 194. Capacity to Take and Hold 

Married women have the capacity to take and hold 
property. 


In the absence of a dissent on the part of the 
husband, a married woman may, even at common 
law, acquire or take property®"^ and such acquisi- 


Avoidance of deed by married woman 
see Infra § 203. 

Avoidance of transactions between 
husband and wife see supra § 162. 
Assumption of Imsband’s debt 
Ga,—Reeves v. Jackson, 124 S.E. 135, 
158 Ga. 676—Jackson v. Reeves, 120 
S.E. 541, 156 Ga. 802. 

Motive of rescission 

The court cannot inquire into the 
motive of her rescission, since her 
contract is not binding on her.—Pe¬ 
ters V. Shanner, 1 Del.Co., Pa., 252. 
Infant married woman 

If an infant who is also a mar¬ 
ried woman makes an instrument 
voidable because of her infancy, the 
disability of coverture enables her to 
postpone the act of avoidance until 
a reasonable time after the coverture 
ends.—Sims v. Smith, 86 Ind. 577. 

73. Mo.—Lindsley v. Patterson, 177 
S.W. 826, L.R.A.1915P 680. 

30 C.J. p 752 note 54. 

Married woman’s surety may be 
bound, although the obligation of the 
married woman as principal may be 
avoided by her plea of coverture. 
Ind.—Bennett v. Mattingly, 11 N.E. 
792, 110 Ind. 197. 

Ky.—Roberts v. Duerson, 1 Ky.Op. 
634. 

30 C.J. p 753 note 62. 

74. Ky.—Craycroft v. Duncan, 6 Ky. 
L. €51, 13 Ky.Op. 318. 

75. Fla—Edgar v. Bacon, 122 So. 
107, 97 Fla. 679, followed in Wright 
v. Tatarian, 131 So. 133, 100 Fla. 
1366. 


Tex.—Frazier v. Lambert, 115 S.W. 

1174, 53 Tex.Civ.App. 506. 

30 C.J. p 753 note 63. 

76. Wis.—Lyttle v. Goldberg, 111 N. 
W, 718, 131 Wis. 613. 

30 C.J. p 753 note 64. 

77. Mo.—^Neef v. Redmon, 76 Mo. 
195. 

Pa.—Pickard v. Kahn, 2 Wkly.N.C. 
95. 

78. Ohio.—Hamilton v. Taylor, 2 
Cinc.Super. 402. 

79. Fla.—Geitgey v. Traweek, 122 
So. 512, 97 Fla 904—Edgar v. Ba¬ 
con, 122 So. 107, 97 Fla. 679, fol¬ 
lowed in Wright v. Tatarian, 131 
So. 133, 100 Fla. 1366. 

30 C.J. p 752 note 59. 

80. Fla.—Geitgey v. Traweek, 122 
So. 512, 97 Fla. 904—^Edgar v. Ba¬ 
con, 122 So. 107, 97 Fla. 679, fol¬ 
lowed in Wright v. Tatarian, 131 
So. 133, 100 Fla 1366. 

Married woman making partial 
payment on corporate stock, and then 
refusing to complete purchase, could 
not recover amount paid when seller 
had not breached contract.—General 
Commercial Securities Corporation v. 
Call, 141 So. 879, 105 Fla. 595. 

81. Mich.—Greening v. Wallace, 241 
N.W. 138, 257 Mich. 343. 

30 C.J. p 752 note 60. 

Order for return of money 
Although contract by married wo¬ 
man, not executed or acknowledged 
according to statute, may not be spe¬ 
cifically enforced against her, it is 
not void, and in appropriate proceed¬ 
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ings the money paid to such married 
woman on such contract may be re¬ 
quired to be returned or decreed a 
lien on her property.—Tanner v. 
Overstreet Inv. Co., 154 So. 204, 114 
Fla. 474—Keene v. Latimer, 136 So. 
331, 102 Fla. 841—Schmidt v. Kibben, 
132 So. 194, 100 Fla. 1684—Edgar v. 
Bacon, 122 So. 107, 97 Fla. 679, fol¬ 
lowed in Wright v. Tatarian, 131 So. 
133, 100 Fla. 1366—^Wheeler v. Sulli¬ 
van, 106 So. 876, 90 Fla. 711. 

Unjust enrichment 

Actions for restitution are based on 
unjust enrichment, and married wo¬ 
men, even if they are not required 
to perform their promises, should be 
required to return benefits which 
they have received, at least if they 
are still in possession of the subject 
matter or its proceeds.—General Cas- 
mir Pulaski Building & Loan Ass’n 
V. Provident Trust Co. of Philadel¬ 
phia, 12 A.2d 336, 338 Pa. 198. 

82. Tenn.—Pilcher v. Smith, 2 Head 
208. 

83. Ark.—Smith v. Hudson, 13 S.W. 
597, 53 Ark. 178. 

30 C.J. p 752 note 45. 

Estoppel of married woman generally 
see infra §§ 213-216. 

84. Ky.—Adams v. Jett, 6 Bush 585. 
30 C.J. p 752 note 46. 

85. Mo.—^Walker v. Owen, 79 Mo. 
563. 

86. Pa.—Brown v. Bennett, 75 Pa. 
420, affirming 2 Luz.Leg.Reg. 25. 

87. Va.—Daniels v. Commonwealth, 
1 S.E.2d 333, 172 Va. 583. 

30 C.J. p 753 note 72. 
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tion or taking of property may be by deed^s or oth¬ 
erwise,^^ although at common law the husband may 
disagree and thereby avoid her purchase;®® and, 
as discussed supra §§ 22, 23, she cannot hold it 
against the husband’s marital rights in the same, 
since her personal property in possession acquired 
during coverture becomes his absolutely, and he is 
entitled to the usufruct of her estates in realty. 
Under equitable doctrines and modern statutes, con¬ 
sidered infra § 226 et seq, a married woman gener¬ 
ally may acquire and hold property just as a feme 
sole.®i 

§ 195 . - Adverse Possession 

The capacity of a married woman to take by ad¬ 
verse possession is considered in Adverse Posses¬ 
sion § 6, while in this Title infra § 197, is discussed 
whether adverse possession may exist against a 
married woman. Adverse possession by a husband 
against his wife is considered supra § 42; and the 
tacking of possessions of husband and wife in Ad¬ 
verse Possession § 130 e (2). 

Examine Pocket Parts for later cases. 

§ 196. Capacity to Transfer 

a. In general 

b. Realty 

c. Mortgage 


a. In General 

Pursuant to statutory authority, a married woman 
may transfer her personal property. 

At common law a married woman cannot, in her 
own name, make a valid transfer of personal prop¬ 
erty, since she has no title to convey, all her per¬ 
sonal property being subject to the husband’s mari¬ 
tal rights.® 2 Where empowered to do so as a sole 
trader, by equitable doctrines relating to her sepa¬ 
rate estate, or under statutes, she may transfer her 
own personalty.®® However, under express stat¬ 
utory provisions which have existed in some juris¬ 
dictions a wife may be precluded from transferring 
her personalty without her husband’s consent.®^ 

Partition by tnarried women. Although there is 
some authority to the contrary,®^ in jurisdictions 
where the validity of a parol partition is recog¬ 
nized, it is very generally held that a married wo¬ 
man may join in, and be bound by, a parol parti¬ 
tion where all of the parties to the agreement ac¬ 
quiesce therein and take possession of the parts al¬ 
lotted to them and where the division is equal at 
the time of the allotment and no fraud or unfair¬ 
ness is shown.®® W^here all the elements of a valid 
parol partition are present, the fact that, in at¬ 
tempting to make a conveyance in pursuance of the 
agreement, the husband did not join in the convey¬ 
ance,®"^ or that the wife did not acknowledge it in 


Ho-wever, it has been stated that 
at common law the wife could not 
own property.—Plotkin v. Plotkin, 
125 A. 455, 2 W.W.Harr.. Del., 455. 

Under civil law of Spain which was 
in force in the Spanish provinces of 
East and West Florida when they 
were ceded by Spain in 1821, married 
women could own property.—Blood 
V. Hunt, 121 So. 886, 97 Fla. 551. 

88 . Ky.—Shoptaw v. Ridgway, 60 S. 

W. 723, 22 Ky.L. 1495. 

30 C.J. p 753 note 73. 

83. Mo.—Sanguinett v. Webster, 29 
S.W. 698, 127 Mo. 32, 36. 

30 C.J. p 753 note 74. 

90. Va.—Daniels v. Commonwealth, 
1 S.E.2d 333, 172 Va. 583. 

30 C.J. p 754 note 77. 

91. Pa.—In re Vandergrift's Estate. 
161 A. 898, 105 Pa.Super. 293. 

Va.—Worrell v. Worrell, 4 S.E.2d 34.3, 
174 Va. 11—Daniels v. Common¬ 
wealth, 1 S.E.2d 333, 172 Va. 583. 

30 C.J. p 754 note 80. 

Bight of married women as complete 
as that of husbands’ 

Fla.—Geitgey v. Traweek, 122 So. 
512, 97 Fla. 904. 

personal property and money gen¬ 
erally may be owned by a married 
woman just as a single woman.— 


Dawson v. Dawson, 11 S.W.2d 933, 
226 Ky. 750. 

Property rights of husband and 
wife in Connecticut since 1877 are es¬ 
sentially those of unmarried persons, 
each having full right to acquire, 
and to hold, property.—Dolan v. Do¬ 
lan, 140 A. 745, 107 Conn. 342. 

Wife may hold property for life 
only, without having estate transmis¬ 
sible after death, and a deed to wife 
for life, with remainder to her chil¬ 
dren, who furnished most of pur¬ 
chase money, is not a wrong on hus¬ 
band’s marital rights, but is valid. 
—Whitehill v. Thiess, 158 A. 347, 
161 Md. 657, 79 A.L.R. 373. 

93. Ky.—Brewer v. Hubbs, 30 S.W. 
605, 17 Ky.L. 134. 

Personal property of wife at common 
law see supra § 23. 

Sale as husband’s agent see supra 
§ 65. 

Under civil law of Spain, which 
was effective in the provinces of East 
and West Florida in 1821, when they 
were ceded by Spain a married wo¬ 
man could dispose of property.— 
Blood V. Hunt, 121 So. 886, 97 Fla. 
551. 

93. Ind.—Tuell v. Homann, 108 N.R 
596, 60 Ind.App. 285. 

686 


Mass.—Kelley v. Snow, 70 N.E. 89, 
185 Mass. 288. 

Ohio.—Ross V. Ross, 2 Ohio Dec., Re¬ 
print, 181, 2 West L.Month. 17. 

30 C.J. p 755 note 96. 

Authority under statute to transfer 
separate estate see infra § 368. 

Power of alienation in equity, see in¬ 
fra § 367. 

Rights and powers of married woman 
as sole trader see infra § 208. 

94. Ind.—^American Ins. Co. v. Av¬ 
ery, 60 Ind. 566—Reese v. Coch¬ 
ran, 10 Ind. 195. 

95. N.C.—Camp Mfg. Co. v. Liver- 
man, 31 S.E. 346, 123 N.C. 7. 

96. Tex.—Houston Oil Co. of Texas 
V. Kirkindall, 145 S.W.2d 1074, 136 
Tex. 103, affirming Humble Oil & 
Refining Co. v. Kirkindall, Civ.App., 
119 S.W.2d 731—Wilson v. Beck, 
Civ.App., 286 S.W. 315. 

47 C.J. p 268 notes 42, 43. 

Partition by parol see the C.J.S. 
title Partition § 7, also 47 C.J. p 
271 note 87 et seq. 

97. Mo.—Sutton v. Porter, 24 S.W. 
760, 119 Mo. 100, 104, 41 Am.S.R. 
645. 

Pa.—^McConnell v. Carey, 48 Pa. 345^ 

47 C.J. p 269 note 45. 
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the manner required to make it operative against a 
married woman,®* is immaterial. 

Under statutory authorization a married woman may 
transfer her real property. 

Except in those jurisdictions where by custom, 
even before the adoption of permissory statutes, a 
married woman can by deed, in which her husband 
joins, convey a valid title to her lands, as considered 
infra § 199, the general rule is that, by reason of her 
common-law disabilities, the deed of a married wo¬ 
man is void at common law.99 Nevertheless a mar¬ 
ried woman may alienate her inheritance by sanc¬ 
tion and decree of a court of equity,^ and, as dis¬ 
cussed in the C.J.S. title Powers § 35, also 49 C.J. 
p 1279 notes 64-67, and 30 C.J. p 755 note 6, she 
may execute a power to convey. 

U'tuier statutes. In the various states there are 
statutes relating to conveyances by married women, 
but statutes regulating conveyances in general do 
not necessarily apply to the deeds of married wo- 
men,2 unless they can convey as if sole,^ in which 
case their deeds will be upheld^ on due compliance 
with statutory requirements, as considered infra § 
198. However, with reference to the separate prop¬ 


erty of married women, it is necessary to determine 
the powers or restrictions imposed on it by the in¬ 
strument creating the equitable estate, or by the 
statutes governing the statutory estate, as consid¬ 
ered infra §§ 228-232, since the jus tenendi is by no 
means the same thing as the jus disponendi.® 

c. Mortgage 

Where authorized by statute, a married woman may 
mortgage her property. 

At common law a married woman cannot bind 
her legal estate in land by mortgage.^ By virtue 
of statutes in most of the states, however, a mar¬ 
ried woman may now mortgage her property*^ with 
the joinder of her husband, where required,^ and 
without it, where not required;® and recovery of 
property under foreclosure will not be denied be¬ 
cause one of the mortgagors was a married wo¬ 
man.^® Failure to join the husband where the stat¬ 
ute requires his joinder invalidates the mortgage.^^ 
Where a married woman has the power to mortgage, 
she will be liable for collection charges.^® A mar¬ 
ried woman incurs no liability on a mortgage to 
which her name has been forged.^® 

g 197 . -Adverse Possession 

Title by adverse possession may be acquired against 


sa Tex.—^Wardlow v. Miller, 6 S.W. 

292, 69 Tex. 395. 

47 C.J. p 269 note 46. 

99. Fla.—^Newman v. Equitable Life 
Assur. Soc., 160 So. 745, 119 Fla. 
641. 

Tenn.— Jefferson County Bank v. 

Hale, 280 S.W. 408, 152 Tenn. 648. 
Tex.—Goldberg v. Zellner, Com.App., 
235 S.W. 870, reversing Zellner v. 
Samuelson, Civ.App., 220 S.W. 587. 
30 C.J. p 755 note 3, p 758 note 66. 
Agreements to convey see supra § 
187. 

Married woman’s deed as affecting 
husband’s interest or estate see 
supra § 39. 

Woman contracting void marriage 
is not within the rule that a mar¬ 
ried woman’s deed is invalid.—Light 
V. Lane, 41 Ind. 539. 

Conveyance by fine and common re¬ 
covery 

(1) The only way at common law 
by which a married woman could 
convey her title to lands was by 
fine and recovery. Strictly speaking, 
a fine was not a conveyance, but 
rather a proceeding which resulted 
in what amounted to a conveyance. 
After the wife had made open ac¬ 
knowledgment in a court of record, 
she and her heirs were estopped from 
pleading her coverture against the 
record. If a married woman made 
such acknowledgment, she was ques¬ 
tioned apart from her husband to de¬ 


termine whether her act was volun¬ 
tary, or by compulsion of her hus¬ 
band. By this means a fine by hus¬ 
band and wife effectually conveyed 
both the wife’s and the husband’s in¬ 
terest in the land covered by the fine. 
Fla—Newman v. Equitable Life As¬ 
sur. Soc., 160 So. 745, 747, 119 Fla. 
641, citing CJorpus Juris. 

Tenn.—Jefferson County Bank v. 

Hale, 280 S.W. 408, 152 Tenn. 648. 
30 C.J. p 755 notes 9 - 12—12 C.J. p 
206 note 13 [b]. 

(2) In the United States convey¬ 
ances by mode of fine were never 
generally recognized, and the prac¬ 
tice is now entirely obsolete. 

Fla.—Scott V. Pairlie, 89 So. 128, 
81 Fla. 438. 

Tenn.—Jefferson County Bank v. 
Hale, supra. 

30 C.J. p 755 notes 13, 14. 

(3) Privy examination see Ac¬ 
knowledgments § 80. 

1. S.C.—^Winslow v. Barry, 26 S.C. 
Eq. 200. 

30 C.J. p 755 note 5. 

2. Ky.—Applegate v. Gracy, 9 Dana 
215. 

Tenn.—Bell v. Lyle, 10 Lea 44. 

3 . Ill.—Edwards v. Schoeneman, 104 
Ill. 278. 

Joinder of husband see infra § 199. 

4. Tenn.—Jefferson County Bank v. 
Hale, 280 S.W. 408, 152 Tenn. 648. 

30 C.J. P 756 note 19. 
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5. N.J.—^Naylor v. Field, 29 N.J.Law 
287. 

30 C.J. p 756 note 23. 

6. Ala.—Corinth Bank & Trust Co. v. 
King, W So. 704, 182 Ala. 403. 

Assignment of mortgage see supra § 
190. 

Mortgage executed to secure an¬ 
other’s debt see supra § 188. 
Personal liability on debt collateral 
to mortgage see supra § 190. 

7. Okl.—Merritt v. Park Nat. Bank, 
187 P. 232, 77 Okl. 148. 

30 C.J. P 756 note 28. 

Mortgage of separate property see 
infra § 342 et seq. 

8. Mo.—Comings v. Leedy, 21 S.W. 
804, 114 Mo. 454. 

30 C.J. p 756 note 29. 

Joinder of husband in deeds gener¬ 
ally see infra § 199. 

9. Okl.—Merritt v. Park Nat. Bank, 
187 P. 232, 77 Okl. 148. 

10. Ind.—Kennedy v. Harris, 58 S. 
W. 567, 3 Ind.Terr. 487. 

30 C.J. p 756 note 31. 

11. N.J.—Sipley v. Wass, 24 A. 233, 
49 N.J.Eq. 463. 

30 C.J. p 756 note 32. 

12. Pa.—Kuhn v. Ogilvie, 6 Pa.Dist. 

102 . 

13. Mich.—Camp v. Carpenter, IS N. 
W. 113, 52 Mich. 375. 
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a married woman where she is not under disability with 
respect to the control and possession of her property. 

In the absence of statutes removing the common- 
law disabilities of a married woman with respect to 
the possession and control of her property, title by 
adverse possession ordinarily cannot be acquired 
against her.^^ If, however, prescription begins 
against her before marriage, her subsequent mar¬ 
riage will not stop the running of the statute.^® It 
has also been held that an adverse possession that 
will bar the legal estate of a trustee will also bar 
the equitable estate of the beneficiary, even though 
such beneficiary is a married woman,and cover¬ 
ture will not prevent a third person from securing 
title against a married woman by adverse posses¬ 
sion where she claims through persons whose title 
has been defeated by adverse possession.^*^ 

Under the modern statutes, in most of the states, 
a valid title by adverse possession may be created 
as to her separate estate,although under the stat¬ 
utes in certain jurisdictions it has been held that 
title by adverse possession can be acquired against 
a married woman only after a longer period than 
would be required against another person.^^ Time 
passing prior to the enactment of the statute can¬ 
not be counted.2<5 


§ 198. General Requisites and Validity of 
Conveyances 

A conveyance by a married woman must comply with 
the requirements prescribed by statute. 

All the requirements of enabling statutes must 
be complied with to render a married woman’s deed 
valid her deed will be held invalid where there 
is a failure to comply with statutory requirements as 
to execution.22 Where, however, there has been 
a substantial compliance with statutory require¬ 
ments, her deed may be enforced,^3 but there must 
be a substantial compliance with every requisite of 
the statute.-^ 

§ 199. Joinder of Husband 

a. In general 

b. Sufficiency of joinder 

a. In Greneral 

A married woman ordinarily may convey her prop¬ 
erty with the consent or Joinder of her husband, and 
where permitted by statute she may convey without her 
husband's Joinder. 

Although by the strict common-law rule, as* con¬ 
sidered supra § 196 b, a married woman cannot 
make a deed of conveyance of her property even 
jointly with her husband,25 by virtue of statutory 
provisions, 36 as w^ell as by custom, in many of the 


14. Va.—Nickels v. Miller, 101 S.E. 
68. 126 Ta. 59. 

30 C.J. p 756 note 42. 

Adverse possession in favor of hus¬ 
band against wife see supra § 42. 
Capacity of married woman to sue 
see infra §§ 389-391. 

Deed of wife as color of title see 
Adverse Possession § 72 q. 

Right of husband to wife's realty at 
common law see supra § 22. 
Successive occupation by husband 
and wife see Adverse Possession § 
130 e (2). 

Possession of her lands under con¬ 
veyance from husband is not adverse 
to her during coverture.—Miller v. 
Shackleford, 3 Dana, Ky., 289—30 C. 
J. p 756 note 43. 

15. Tex.—^Hoencke v. Lomax, 118 S. 
W, 817, 55 Tex.Civ.App. 189, error 
denied 119 S.W. 842, 102 Tex. 487. 

30 C.J. p 756 note 44. 

16. Md.—Crook v. Glenn, 30 Md. 55. 
Tex.—Collins v. McCarty, 3 S.W. 730, 

68 Tex. 150, 2 Am.S.R. 475. 

17. Ky.—Mounts v. Mounts, 159 S. 
W. SIS, 155 Ky. 363. 

30 C.J. p 757 note 46. 

Adverse public user 
W'hile an adverse public user can¬ 
not deprive a married woman of 
her estate if occurring during her 


coverture, yet a road may be es¬ 
tablished by adverse user for twenty 
five years previous to the time de¬ 
fendant married woman obtained title 
to the land.—School Dist. No. 84 v. 
Tooloose, Mo., 195 S.W. 1023. 

1& Miss,—Southworth v. Brownlow, 
36 So. 522, 84 Miss. 405. 

30 C.J. p 757 note 47. 

Wife’s separate estate generally see 
infra §§ 226-388, 

19. W.Va,—Cooey v. Porter, 22 W. 
Va. 120. 

30 C.J. p 757 note 48. 

20. N.C.—Gaskins v. Allen, 49 SB. 
919, 137 N.C. 426. 

30 C.J. p 757 note 49. 

21. Ky.—Looney v. Elkhorn Land & 
Improvement Co., 242 S.W. 27, 195 
Ky. 198. 

30 C.J. p 757 note 54. 

Conveyance: 

Community property see infra § 
532. 

Separate property see infra § 380. 
Joint conveyances by husband and 
wife see supra §§ 36-39; infra § 
199. 

22. N.C.—Clayton v. Rose, 87 N.C. 
106. 

30 C.J. p 757 note 55. 
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Acknowledgment see Acknowledg¬ 
ments § 76. 

Oil and gas leas^ executed by mar¬ 
ried woman living apart from hus¬ 
band was void for failure to comply 
with statutory requirements relating 
to recitals in such instrument.—Han¬ 
ley v. Richards,. 178 805, 116 

W.Va. 127. 

23. Va.—Hockman v. McClanahan, 12- 
S.E. 230, 87 Va. 33. 

30 C.J. p 757 note 57. 

Designation of grantor 
Spouses’ deed was not inoperative 
because wife’s name appeared there¬ 
on as “Mrs. Hannig, grantor."—Han- 
nig V. Conger, 19 P.2d 769, 54 Nev. 
38S. 

24. Va.—Hockman v. McClanahan, 
12 S.E. 230, 87 Va. 33. 

25. N.T.—^Albany P. Ins. Co. v. Bay, 
4 N.Y. 9. 

30 C.J. p 758 note 66. 

Joint deed as conveying interest of 
husband only see supra § 39. 

26. Ala.—Rooney v. Michael, 4 So. 
421, 84 Ala. 585, 590. 

Me.—Gato v. Christian, 92 A. 489, 112 
Me. 427, Ann.Cas.l917A 592. 

30 C.J. p 758 notes 68, 70. 

Joinder of husband in conveyance by 
wife of her separate estate see in¬ 
fra § 372. 
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American states, even before the adoption of stat¬ 
utes concerning the subject, a married woman, by 
a deed in which her husband joins, may convey a 
valid title to her lands.^^ Where a married woman 
can execute a valid deed only with the consent and 
joinder of her husband, the failure of the husband 
to consent and join is fatal.^S Where the statute 
requiring a joint deed by the husband and wife is 
absolute and without exceptions, the wife’s separate 
deed is void, even though the proceeds were used to 
purchase necessaries for the wife and family.29 

Where permitted by statute, a married woman 
may convey her property without the consent or 
joinder of the husband.^® Under statutes in some 
states, giving a married woman power to contract 
as a feme sole, she cannot convey her realty with¬ 
out joinder of her husband, where such joinder is 
expressly required by statutory provisions but, 
where she conveys by joint deed with her husband, 
the courts will enforce the deed against her.^^ jn 
other states the courts construing statutes giving the 
wife general power to contract and convey have 
held that joinder of her husband is unnecessary to 
pass her interest.^^ 

Deserted or divorced wife. Where a statute re¬ 
quires the joinder of the husband in a deed by the 
wife, it has been held that the wife may not, without 
a joinder by the husband, convey her realty al¬ 
though he has abandoned her.24 Under some stat¬ 
utes, however, the husband’s joinder is not essen¬ 
tial where he has abandoned the wife^^ or where 
she has been granted a divorce from bed and 
board.36 


Felon or insane husband. Under statute the rule 
requiring the husband’s joinder is inapplicable 
where the husband is a felon.37 

A deed executed with the joinder of an insane 
husband is just as invalid as one executed without 
joinder of the husband, although under some stat¬ 
utes the husband’s joinder is unnecessary where he 
has been adjudged insane.^^ 

Nonresident spouse. The rule requiring the hus¬ 
band’s joinder has been held inapplicable where the 
husband was out of the country;^® and under some 
statutes the husband need not join in the convey¬ 
ance where either he^^ or his wife^^ is a nonres¬ 
ident. 

Conveyance pursuant to antenuptial contract. 
The rule requiring the husband’s joinder may be 
inapplicable to a conveyance after marriage pursu¬ 
ant to a contract made before marriage.^^ 

Declaration of trust; trust property. The rule 
requiring the husband’s joinder is applicable to a 
declaration of trust 

If a married woman is a trustee, she may con¬ 
vey the trust property without the consent of her 
husband.-^^ The provisions of the married woman’s 
acts requiring the joinder of the husband in the 
wife’s deed do not apply to land acquired by her 
through a trust, or, in other words, apply only sub¬ 
ject to the conditions of the trust.^s 

Equitable remedies. Statutes enabling a married 
woman to convey by deed in which the husband 
joins do not operate as a restriction of equitable 


27. Mass.—^^Vlng v. Deans, 102 N.E. 
313, 214 Mass. 546. 

30 C.J. p 758 note 69. 

28. Ky.—Meeks v. Robards, 162 S.W. 

818, 157 Ky. 199—Mounts v. 

Mounts. 159 S.W. 818, 155 Ky. 363. 

Mo.—Sutton V. Casselegffi, 77 Mo. 

397, reversing 5 Mo.App. 111. 

Pa.—Lunnen v. Hunter, 22 West.Co. 
L.J. 64. 

30 C.J. p 758 note 72. 

29. Kan.—State Bank v. Norduff, 43 
P. 312, 2 Kan.App. 55. 

Pa.—Richards v. McClelland, 29 Pa. 
385. 

30 C.J. p 717 note 9. 

30. Tenn.—Jefferson County Bank v. 
Hale, 280 S.W. 408, 152 Tenn. 648. 

Conveyance of separate estate see 
infra § 372. 

31. Mo.—Brown v. Dressier, 29 S.W. 
13, 125 Mo. 589. 

32. Mo.—Moston v. Stow, 91 Mo.App. 
554. 

33. Wis.—McKesson v. Stanton, 6 N. 
W. 881, 50 Wis. 297, 36 Am.R. 850. 

30 C.J. p 759 note 82. 

41 C.J.S.-44 


34. U.S.—^Rhea v. Rhenner, D.C., 1 
Pet. 105, 7 D.Ed. 72. 

30 C.J. p 717 note 9. 

35. N.C.—Lancaster v. Lancaster, 
100 S.E. 120, 178 N.C. 22. 

30 C.J. p 759 note 87, p 719 note 39. 

36. N.C.—Lancaster v. Lancaster, 
100 S.E, 120, 178 N.C. 22. 

Pa.—Scaife v. McKee, 148 A. 37, 298 
Pa, 33, appeal dismissed Scaife v. 
Scaife, 50 S.Ct. 459, 281 U.S. 771, 74 
L.Ed. 1177, and McKee v. Scaife, 50 
S.Ct. 459, 281 U.S. 771, 74 L.Ed. 
1178. 

37. imprisonmexit exceeding two 
years 

Ala.—Rooney v. Michael, 4 So. 421, 
84 Ala. 585. 

3a Kan.—State Bank v. Norduff, 43 
P. 312, 2 Kan.App. 55. 

Mass.—Leggate v. Clark, 111 Mass. 
308. 

30 C.J. p 759 note 95. 

39. N.C.—Lancaster v. Lancaster, 
100 S.E. 120, 178 N.C. 22. 

30 C.J. p 759 note 98. 
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40. Idaho.—Andola v. Picott, 46 P. 
928, 5 Idaho 27. 

30 C.J. p 759 note 1. 

41. Ala.—Hughes v. Rose, 50 So. 
899, 163 Ala. 368—Rooney v. Mi¬ 
chael, 4 So. 421, 84 Ala. 585. 

42. Ala.—Bell v. Burkhalter, 57 So. 
460, 176 Ala. 62. 

43. Ky.—Lockhart v. Kentland Coal 
& Coke Co., 207 S.W. 18, 182 Ky. 
673. 

ft4. Minn.—Tatge v. Tatge, 25 N.W. 
596, 34 Minn. 272, rehearing denied 
26 N.W. 121, 34 Minn. 272. 

30 C.J. P 759 note 9. 

45. Ky.—^Meeks v. Robards, 162 S. 
W. 818, 157 Ky. 199. 

Pa.—Butler v. Cole, 22 Erie Co! 184 
—^Vastine v. Brennan, 43 Lac.Jur. 
201, 56 York Leg.Rec. 130. 

30 C.J. p 759 note 10. 

Married woman acting as trustee see 
supra § 172. 

46. Minn.—Stranahan v. Richardson, 
78 N.W. 110, 671, 75 Minn. 402. 

30 C.J. p 759 note 13. 
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remedies available for curing her invalid single 
deed.'^'^ After renunciation of husband’s marital 
rights >the sole deed of a married woman conveys 
an equitable interest in her land.*^^ 

Husband's interest. While a joint deed of spous¬ 
es may convey the husband’s interest, as considered 
supra § 39, it has been held that, under the rule re¬ 
quiring the husband’s joinder in order to convey 
the wife’s interest, a deed in which the husband 
joins only for the purpose of passing his wife’s title 
does not convey his interest in her estate.*^^ 

b. Sufficiency of Joinder 

The assent of the husband under his hand and seal, 
without appearing as grantor in the deed, is usually a 
sufficient joinder in the wife’s conveyance. 

When the husband’s joinder is required, the gen¬ 
eral rule is that the statute is complied with by his 
signifying his assent under his hand and seal, with¬ 
out appearing as a grantor in the deed,®® but ac¬ 
cording to some decisions this is not sufficient, but 
it is necessary for him to join with his wife in the 
granting clause.®^ 

Separate execution of deed. Even though the 
wife’s deed must be joined in by the husband in the 
same instrument, yet it is not necessary, in the ab¬ 
sence of statutory direction, that husband and wiie 
execute the joint deed at the same time.^^ Husband 
and wife may execute the deed on different days, or 
even years apart, since, regardless of the separate 
times of execution, the subsequent delivery of the 
deed, after joint execution, will make it valid.®^ 
Where the consent of the husband is required, it 
is not necessary that he should sign and acknowl¬ 
edge the deed at the same time as the wife,®^ or 
before the same official,^® 


Separate or subsequent deeds. It has been held 
that husband and wife may convey the title to land 
by executing separate deeds at different times,®® 
although it also has been held that the separate deed 
of the husband together with his oral consent to 
the wife’s deed is insufficient to comply with the 
statute.®^ A deed, void for nonjoinder of the hus¬ 
band, may be cured by a subsequent deed in which 
the husband joins.®® 

§ 200. Gifts 

Pursuant to statutory authority a wife may make 
a gift with or without her husband’s consent. 

At common law a married woman cannot make a 
gift.59 A married woman may in general make a 
gift causa mortis of her equitable estate only by 
and with the consent of her husband,®® but the hus¬ 
band’s consent or ratification may be effective even 
after her death to make a gift valid.®^ 

Under statutes giving a married woman full pow¬ 
er to dispose of her separate property, she may by 
implication dispose of her personalty by gift.®^ Un¬ 
der statutes a married woman may be empowered to 
make a gift with the consent of her husband,®® but 
such consent will not be implied from his mere si¬ 
lence when the wife requested his consent on her 
deathbed,®^ and where his consent is required by 
statute a gift without his consent will be invalid.®® 
However, by force of statute, in some jurisdictions 
a married woman may be capable of making a gift 
without her husband’s consent.®® 

§ 201. Ratification of Deed 

Where a married woman has the capacity to transfer 
property, she may ratify an invalid deed. 


47. Vt.—Dietrich v. Hutchinson, 69 
A. 661, 81 Vt. 160. 

30 C.J. p 760 note 16. 

48. Vt—Blondin v. Brooks, 76 A. 
184, 83 Vt. 472—Dietrich v. Hutch¬ 
inson, 69 A. 661, 81 Vt. 160. 

49. Mo.—Ellenmann v. Thompson, 10 
Mo. 587. 

50. Me.—Bray v. Clapp, 13 A. 900, 
80 Me. 277, 6 Am.S.R. 197. 

30 C.J. p 760 note 20. 

Sufficiency of joinder in conveyance 
of wife’s separate property see in¬ 
fra § 372. 

51. Ala.—^Adams v. Teag-ue, 26 So. 
221, 123 Ala. 591, 82 Am.S.R. 144. 

30 ^.J. p 760 note 21. 

52. N.C.—Lineberger v. Tidwell, 10 
S.E. 758, 104 N.C. 506. 

30 C.J. p 760 note 22. 

53. Ill.—Stiles V. Probst, 69 Ill. 382. 

54. Ohio.—Newell v. Anderson, 7 
Ohio St 12. 


Tex,—Halbert v. Hendrix, Civ.App., 
26 S.W. 911. 

55. Ohio.—Ludlow v. O’Neil, 29 Ohio 
St 181. 

56. Me.—Strickland v. Bartlett, 51 
Me. 355, 

30 C.J.'p 760 note 26. 

57. Ind.—^Baxter v. Bodkin, 25 Ind. 
172, 173. 

30 C.J. p 760 note 27. 
ss. Ky.—Buford v. Guthrie, 14 Bush 
677. 

59. Ky.—^Williamson v. Yager, 15 S. 
W. 660, 91 Ky. 282, 13 Ky.L. 273, 
34 Am.S.R. 184. 

30 C.J. p 760 note 29. 

Ownership by husband of personal¬ 
ty at common law see supra § 22. 

60. N.H.—Jones v. Brown, 34 N.H. 
439. 

30 C.J. p 760 note 30. 

61. Pa.—In re Schiehl, 26 Pittsh.Leg. 
J.,N.S., 265. 


62. Iowa.—Vosburg v. Mallory, 135 
N.W. 577, 155 Iowa 165, Ann.Cas. 
1914C 880. 

Conditions annexed to gift inducing 
separation or divorce 
Precedent conditions annexed to 
gift to either spouse, which tend to 
induce husband and wife to separate 
or obtain a divorce, are void, because 
subversive of public morality, and 
destructive of the marriage status.— 
Chamberlain v. Van Horn, 141 N.E. 
Ill, 246 Mass. 462. 

63. Mo.—Payne v. Payne, 57 Mo.App. 
130. 

30 C.J. p 760 note 34. 

64. Ky.—Bell v. Rogers, 9 Ky.Op. 
292. 

65. Miss.—Curil v. Compton, 22 
Miss. 56. 

66. Pa.—^Windolph v. Girard Trust 
Co., 91 A. 634, 245 Pa. 349. 

30 C.J. p 760 note 37. 
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Although at common law a married woman's con¬ 
tracts are void and cannot be ratified, as discussed 
supra § 192, there is some authority to the effect 
that a void deed may be ratified by a married wo¬ 
man after becoming discovert.®'^ Where she has 
general power to enter into contracts or to make 
conveyances transferring her property, it has been 
held that she may be bound by her conduct and sub¬ 
sequently ratify a deed, although originally inval¬ 
id.®^ If her deed is invalid for want of compliance 
with statutory requirements she cannot ratify it ei¬ 
ther during coverture®^ or after discoverture,*^® ex¬ 
cept, it has been held, by meeting the statutory re¬ 
quirements.'^^ 

If a wife has not properly acknowledged the deed, 
she may cure the defect by making a correct ac¬ 
knowledgment, and by subsequently delivering it,^^ 
even after the husband’s death.'^^ A deed procured 
under duress may be ratified by a subsequent deed 
voluntarily executed.'^^ Where a sale of conjugal 
real estate is invalid for failure to follow correct 
procedure respecting execution with the wife’s con¬ 
sent, subsequent ratification by following the cor¬ 
rect procedure validates the sale.*^® 

§ 202. Curative Statutes 

According to some authorities a deed of a marrred 
woman, defective for lack of proper execution or ac¬ 
knowledgment, may be confirmed by a curative act. 

Whether a married woman’s deed, defective for 


lack of proper execution or acknowledgment, can 
be ratified or confirmed by a curative act of the leg¬ 
islature has been both denied*^^ and affirmed.'^'^ One 
view is that the legislative confirmation of a void 
act would amount to the divesting of rights in prop¬ 
erty,*^ ^ while the other is that such acts merely ex¬ 
ecute the intention of the grantor and deprive her 
of no rights.*^® 

Power of attorney. There is authority holding 
that a deed executed under a power of attorney 
void for coverture may be validated by a curative 
act.®® 

§ 203. Avoidance of Deeds 

a. In general 

b. Persons entitled to avoid deed 

a. In General 

A married woman may avoid her deed on various 
grounds, such as incapacity, invalid execution, fraud, 
or duress, provided, according to some authorities, shs 
restore the consideration received. 

A married woman may avoid her deed on vari¬ 
ous grounds,®^ such as fraud®2 qj- duress.®® A mar¬ 
ried woman may also avoid her deed on the ground 
of its invalid execution,®^ or because of her want of 
capacity to make a deed.®^ 

On the other hand, a married woman may not 
avoid a deed merely on the ground that she failed 
to read it,®® or that she was ignorant of her legal 


67 . Mo.—Boatman v. Curry, 25 Mo. 
433. 

30 C.J. P 761 note 41. 

Estoppel by deed see infra § 215. 
Ratification of deed conveying sepa¬ 
rate property see infra § 385. 

68. Iowa.—Spafford v. Warren, 47 
Iowa 47. 

30 C.J. p 761 note 44. 

Capacity of married women to con¬ 
tract and transfer property see su¬ 
pra §§ 176, 196. 

69. Pa.—Buchanan v. Hazzard, 95 
Pa. 240. 

Tex.—Gillean v. Witherspoon, Civ. 

App., 121 S.W. 909. 

30 C.J. p 761 note 46. 

70. Mo.—McReynolds v. Grubb, 51 
S.W. 822, 150 Mo. 352, 73 Am.S.R. j 
448. 

30 C.J. p 761 note 47. 

71. Mo.—McReynolds v. Grubb, su¬ 
pra. 

30 C.J. p 761 note 48. 

72. Ky.—Smith v. Shackleford, S 
Dana 452. 

N.T.—Doe V. Howland, 8 Cow. 277, 18 
Am.D. 445. 

Her conveyance without separate 
acknowledgment is not absolutely 
void so as to be incapable of con¬ 


firmation,—Concurring op. Lewis, J., 
in Fulton v. Moore, 25 Pa. 468. 

73. Iowa.—^Pursley v. Hayes, 22 
Iowa 11, 92 Am.D. 350. 

30 C.J. p 761 note 50. 

74. Mich.—^Miller v. Minor Lumber 
Co., 57 N.W. 101, 98 Mich. 163, 39 
Am.S.R, 524. 

75. Puerto Rico.—Caballero v. Po- 
males, 17 Puerto Rico 691. 

76. Ill.—Russell V. Rumsey, 35 Ill. 
362. 

Iowa.—Swartz v. Andrews, 114 N.W. 

888, 137 Iowa 261, 126 Am.S.R. 285. 
30 C.J. P 761 note 53. 

Deed conveying separate property see 
infra § 383. 

77 . U S.—Randall v. Krieger, Minn., 
23 Wall. 137, 23 L.Ed. 124. 

30 C.J. p 761 note 54. 

78. Ill.—Russell v. Rumsey, 35 HI. 

362. ’ 

Iowa.—Swartz v. Andrews, 114 N.W. 
888, 137 Iowa 261, 126 Am.S.R. 

285. 

Curative acts as impairing vested 
rights see Constitutional Law § 
422. 

79. N.J.—State v. Newark, 27 N.J. 
Law 185. 
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80. Tenn.—^Hall v. Gossum, 228 S.W., 
1039, 144 Tenn. 1. 

81. N.J.—Marsh v. Mitchell, 26 N.J. 
Eq. 497, affirmed 27 N.J.Eq. 631. 

Pa.—^Wisniewski v. Wisniewski, 176 
A 224, 317 Pa. 138. 

Avoidance of contract generally see 
supra § 193. 

Avoidance of deed of separate prop¬ 
erty see infra § 386. 

Grounds for cancellation of instru¬ 
ments see Cancellation of Instru¬ 
ments § 14 et seq. 

Matters affecting validity of deeds 
generally see Deeds §§ 54-70. 

82. Pa.—^Wisniewski v. Wisniewski, 
supra. 

30 C.J. p 761 note 61. 

83. Mo.—^Hensinger v. Dyer, 48 S.W, 
912, 147 Mo. 219. 

30 C.J. p 761 note 62. 

84. N.J.—Marsh v. Mitchell, 26 N.J. 
Eq. 497, affirmed 27 N.J.Eq. 631. 

85. Tex.—Stone v. Sledge, 26 S.W. 
1068, 87 Tex. 49, 47 Am.S.R. 65. 

30 C.J. p 761 note 67. 

86 . Md.—Comegys v. Clark, 44 Md. 
108. 

30 C.J. P 761 note 63. 
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rights in the matter.^'^ As a general rule, if the 
certificate of her acknowledgment be in required 
form, she cannot, as against bona fide purchasers 
for value, set up mere defects in execution and 
if the grantee is without notice of the fraud or 
duress practiced on a married woman by a third 
person to induce her to execute the deed, the de¬ 
fense cannot be set up against the grantee.^^ 

Restoration of consideration. Some authorities 
hold that a married woman must restore the con¬ 
sideration received before she can avoid her deed,^^ 
while other authorities hold the contrary and 
still other cases state the rule to be that, while she 
is not personally liable, the property may be pro¬ 
ceeded against for reimbursement.^- 

be required to refund money paid her husband and 
which never came into her hands.^^ 


Limitation of action. A married woman may dis¬ 
affirm her conveyance at any time before the stat¬ 
ute of limitations takes effect,^^ and has a reason¬ 
able time after discoverture to avoid the deed.95 

b. Persons Entitled to Avoid Deed 

The incapacity of a married woman as a ground for 
avoidance of her deed may be asserted only by herself 
and those in privity with her. 

The defense of coverture being a personal one, 
the grantee of a married woman cannot avoid her 
deed on the ground that she was incompetent to 
convey.®® The defense, however, may be set up by 
those in privity with her.®"^ Her creditors, if no 
fraud was practiced on them at the time of the con¬ 
veyance, cannot afterward claim any rights in the 
lands conveyed, by reason of her disability as a 
married woman to make the conveyance.®® 


4. Trade or Business 


§ 204. Capacity to Trade 

a. In general 

b. Statutory provisions 

a. In General 

At common law a woman Is without capacity to en- 
-gage in trade or business; in her own name for her person¬ 
al profit, but equity sometimes will recogniae the transac¬ 
tions of a married woman dealing as a feme sole trader. 

At common-law a married woman cannot engage 
in trade or business in her own name for her per¬ 
sonal profit.®® In equity, however, the transactions 


of a married woman dealing as a feme sole trader 
will sometimes be recognized,^ and, as shown infra 
§ 314, the separate estate of a married woman trad¬ 
ing as a feme sole may be subjected to the payment 
of her debts incurred thereby. 

b. Statutory Provisions 

Where authorized by statute, a married woman may 
engage In trade or business on her own account. 

Under statutes in various states a married woman 
may engage in trade or business on her own ac- 
count^ Where, however, the statutes place limi- 


•87. Ind.—McNeely v. Rucker, 6 
Blackf. 391. 

30 C.J. p 761 note €4. 

83. Miss.—Johnston v. Wallace, 53 
Miss. 331, 24 Am.D. 699. 

j89. Tex.—Essex v. Mitchell, Civ. 

App., 183 S.W. 399. 

‘30 C.J. p 762 note 69. 

-90. N.H.—^Leach v. Noyes, 45 N.H. 
364. 

■Tenn.—Pilche v. Smith, 2 Head 208. 

91. Hi.—Oglesby Coal Co. v. Pasco, 
79 -Ill. 164. 

Va.—^^.V’’ynn v. Houthan, 11 S.E. 878, 
86 Va, 946. 

92. Mo.—Shroyer v. Nickell, 55 Mo. 
264. 

N.C.—Smith v. Ingram, 40 S.E. 984, 
130 N.e. 100. 61 L.R.A. 878. 

93- Ark.—Stull V. Harris, 11 S.W. 
104, 51 Ark. 294, 2 L.R.A. 741. 

94. Ohio.—^Drake y. Ramsay, 5 Ohio 
251. 

95. Tenn.—Dodd v. -Benthal, 4 Heisk. 
601. 

'Va.—^Wilson y. Branci^ Va. 65, 46 
Am.R. 709^. 


96. Ind.—Robinson v. Thrailkill, 10 
N.E. 647, 110 Ind. 117. 

30 C.J. p 762 note 78. 

97. Va.—^Wynn v. Louthan, 11 S.E. 
878, 86 Va. 946. 

30 C.J. p 762 note 79. 

Children holding remainder, join¬ 
ing mother holding life estate in 
conveyance, could not avoid deed be¬ 
cause mother’s second husband did 
not join in deed.—Shaver v. Ellis, 11 
S.W.2d 949, 226 Ky. 806. 

In DLcuisiana under the code pro¬ 
ceedings to annul a purchase of land 
by a wife for want of authority can 
be instituted only by the husband or 
wife or their heirs.—In re Sheehy, 44 
So. 315, 119 La. 608. 

98. Pa.—Meade v. Clarke, 28 A. 214, 
159 Pa. 159, 39 Am.S.R. 669, 23 L. 
R,A. 479. 

99. Del.—^Johnson v. Johnson, 4 Del. 
171. 

30 C.J. p 762 note 84. 

Custom of London was an excep¬ 
tion to the common-law rule, but this 
custom did not become a part of 
the common law of the United States 
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except in South Carolina, where it 
obtained general recognition. 

Miss.—^Netterville v. Barber. 52 Miss. 
168. 

S.C.—McDaniel v. Cornwell, 19 S.C.L. 
428. 

30 C.J. p 762 notes 86-88. 

1. Fla.—Friddle v. Stewart, 176 So. 
750, 129 Fla. 821—Pensacola First 
Nat Bank v. Hirschkowitz, 35 So. 
22, 46 Fla. 588. 

30 C.J. p 762 note 89. 

Statutes authorizing sole trading by 
married woman see infra subdivi¬ 
sion b of this section. 

Defense of coverture is not availa¬ 
ble in equity to a married woman 
who enters into a contract for busi¬ 
ness or commercial purposes.—Mer¬ 
chant’s Hostess Service of Florida v. 
Cam, Fla., 9 So.2d 373. 

2. Fla.—^Hawkins v. Hawkins, 177 
So. 274, 130 Fla. 130—Friddle v. 
Stewart, 176 So. 750, 129 Fla. 821. 

Minn.—Hoover v. Carver, 160 N.W. 

249. 135 Minn. 105. 

Mo.—^Hall V. Greenwell, 85 S.W.2d 
150, 231 Mo.App. 1093. 

Neb.—Plattsmouth State Bank v. 
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tations on her capacity she must comply with the 
statutory restrictions,® such as those relating to lim¬ 
itation of capital^ or the obtaining of a license,^ 
Statutes empowering a married woman to trade as 
though sole are not retroactive.® 

General property acts ordinarily do not authorize 
a married woman to engage in a separate business.*^ 
A married woman has no general power to engage 
in business as a feme sole trader under statutes giv¬ 
ing her power to dispose of her separate estate,® 
and if she engages in business she will not be per¬ 
sonally liable for debts incurred as such trader.® 
On the other hand, where she is entitled by statute 
to all her earnings, or she is authorized to contract 
with relation to her separate estate, it has been held 
that she may engage in trade to the extent thus 
specified in the statute,^® or have an implied right 
to trade.^^ 

§ 205. Absence, Abandonment, or Nonsup- 
port 

The absence of, or abandonment by, the husband, 


§ 205 

or his failure to support his wife, may justify her in 
becoming a feme sole trader. 

In some jurisdictions, sometimes as a result of 
statute, a wife may become a feme sole trader when 
living separate and apart from her husband,^® or 
when abandoned by him,^® provided, according to 
some authorities, the abandonment is permanent, 
and without regard, it has been held, to the cause 
of the abandonment.^^ There is authority to the 
effect that abandonment authorizing sole trading is 
not shown unless the husband leaves the state.^® 

Nonsupport. Under statutes in some jurisdictions 
a wife may become a feme sole trader whenever 
her husband shall have refused or neglected to pro¬ 
vide for her through drunkenness, profligacy, or 
other cause.^*^ The nonsupport which will author¬ 
ize a married woman to become a sole trader un¬ 
der such statutes must be due to the fault of the 
husband,^® and she will be denied the privilege of 
sole trading where nonsupport was due to the hus¬ 
band’s illness.!® Neglect or refusal to provide for 
the wife is sufficient to justify the issuance of the 
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John Bauer & Co., 274 N.W. 204, 
133 Neb. 3S. 

jj.C.—Groom v. Goldsboro Lumber 
Co., 108 S.E. 735, 182 N.C. 217. 

Pa. —Northampton Brewery Corpora¬ 
tion V. Lande, 10 A.2d 583, 138 Pa. 
Super. 235. 

30 C.J. p 762 note 97. 

Husband’s absence, abandonment, or 
nonsupport see infra § 205. 

Wife's separate estate see infra §§ 
226-388. 

Purpose of leg'islatioxL is not punitive 
Pa.—In re Walsh, 199 A. 686, 330 Pa. 
502. 

History of legrislatlon in Fennsylva. 
nia 

Pa.—In re Walsh, supra, 

3. Ala.—Horton v. Hill, 36 So. 465, 
138 Ala. 625. 

30 C.J. p 763 note 99. 

Consent of husband see infra § 206 a. 
Judicial permission see infra § 206 c. 
Recording of certificate of intention 
see infra § 206 b (2). 

4. Md.—Cruzen v. McKaig, 57 Md. 
454—Brads tree t v. Baer, 41 Md. 
19. 

5. Fla.—Martinez v. Ward, 19 Pla. 
175. 

Nev.—Youngworth v. Jewell, 15 Nev. 
45. 

e. Mich.—In re Scully, 165 N.W. 688, 
199 Mich. 181. 

7. Mich.—Glover v. Alcott, 11 Mich. 
470. 

30 C.J. p 763 note 8. 

8. Tex.—Dickinson v. Griffith Lum¬ 
ber Co.. Civ.App., 213 S.W. 341. 

9. Ind.—O’Daily v. Morris, 31 Ind. 

111 . 


Tex.—^Dickinson v. Griffith Lumber 
Co., Civ.App., 213 S.W. 341. 
Liability of separate estate see infra 
§ 314. 

10. Wis.—Dayton v. Walsh, 2 N.W. 
65, 47 Wis. 113, 32 Am.R. 757. 

30 C.J. p 763 note 13. 

11. Pa.—Bovard v. Kettering, 101 
Pa. 181. 

30 C.J. p 763 note 14. 

12. W.Va.—Peck v. Marling, 22 W. 
Va. 708, 

30 C.J. p 763 note 17. 

Absence of husband as removing dis¬ 
abilities generally see supra § 169. 
Necessity of judicial decree see infra 
§ 206 c. 

Shopkeeping wives of mariners and 
others 

Act of Febr. 22, 1718, 1 Sm.L. 99 
§ 1, 48 P.S, § 41, enables shopkeep¬ 
ing wives of mariners and others who 
have gone to sea to become feme sole 
traders without the disability of 
coverture.—In re Walsh, 199 A. 686, 
330 Pa. 502—Petition of Gartrell, 29 
Pa.Dist. & Co. 205—Frank’s Petition, 
44 Pa.Co. 625—Petition of Herron, 45 
Pa.Dist. & Co. 455, 4 Monroe L.R. 
136, 58 Montg. 344. 

13. Pa.—Petition of Gartrell, 29 Pa. 
Dist. & Co. 205. 

30 C.J. p 763 note 18. 

14. Mass.—Kendall v. Jennison, 119 
Mass. 251. 

30 C.J. p 763 note 19. 

15. Conn.—Moore v. Stevenson, 27 
Conn. 14. 


1€. Mo.—Musick v. Dodson. 76 Mo. 
624, 43 Am.R. 780. 

17. Pa.—Petition of Kontros, 10 Pa. 
Dist. & Co. 62, 24 Luz.Leg.Reg. 257. 

30 C.J. p 763 note 23. 

Repeal of statute 

(1) Act of May 4, 1855, P.L. 430, 
P.S. § 42, providing that a wife may 
become a sole trader whenever her 
husband from drunkenness, profliga¬ 
cy, or other cause, shall neglect or 
refuse to provide for his wife, or 
shall desert her, is not impliedly re¬ 
pealed by the act of May 28, 1915, 
P.L. 639, P.S. § 44, see infra this 
section note 21, permitting a wife to 
become a sole trader when she and 
her husband have lived apart for one 
year or more and he has failed to 
support her and the children. The 
act of 1915 enlarges rather than re¬ 
stricts the act of 1855.—In re Bren¬ 
ner, 123 A. 857, 279 Pa. 405—Ulrich’s 
Case, 109 A. 922, 267 Pa. 233. 

(2) However, it has been held that 
the act of May 28, 1915 has qualified 
the act of May 4, 1855 “so as to set 
up a requirement that there must be 
a living apart and separate for one 
year or more and that all marital re¬ 
lations have ceased, that the hus¬ 
band for one year or more has not 
supported his wife and that the wife 
had to maintain herself from the in¬ 
come of her separate estate.”—Peti¬ 
tion of Gartrell, 29 Pa.Dist. & Co. 
205, 207. 

18. Pa.—Petition of Kontros, 10 Pa. 
Dist. & Co. 62, 24 Luz.Leg.Reg. 257. 

30 C.J. p 764 note 24. 

19. Pa.—Petition of Kontros, supra. 

I 30 C.J. p 764 note 25. 
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decree without proof of desertion.-® 

It is sometimes further provided by statute, as in 
Pennsylvania, that a wife may be decreed a sole 
trader whenever the husband and wife have lived 
apart and separate for one year or more, and all 
marital relations between them have ceased, and 
the husband, for one year or more has not support¬ 
ed his wife, or their children, from the time of the 
separation, and the wife and children have been 
maintained either by the wife, by the joint efforts 
of the wife and children, by the children, or from 
the income of the wife’s separate estate.-^ Such 
statute is valid-- and where the facts bring a case 
within it the wife may become a sole trader.23 The 
statute is a drastic one, depriving a husband of his 
rights in a summary manner, without trial by jury, 
and cannot be unduly extended.^^ A wife should 
not be declared to be a feme sole trader unless the 
conditions imposed by the legislature clearly appear 
in the record.^^ To bring a case within the stat¬ 
ute, husband and wife must have lived apart and 
separate for one year or more, and all marital re¬ 
lations between them must have ceased, and the 
husband must have failed to support the wife during 
that time;2® and it must further appear that the 
wife by her own industry or the joint industry of 
herself and her children, or by reason of an income 


from her own estate, has maintained herself or 
been maintained by her children.27 Nonsupport for 
a year or more, as well as separation, must be 
shown.^® The failure to support must be such as 
to constitute a breach of duty on the husband’s 
part;29 it must be a willful nonperformance of his 
duty;^® and the wdfe will be denied the privilege 
of sole trading where it appears that nonsupport 
was due to her own voluntary absence.^i However, 
the statute does not require proof of a willful and 
malicious desertion by the husband nonsupport 
and separation by mutual consent for the statutory 
period are sufficient to entitle the wife to a decree.^S 
The fact that the wife has a separate estate of her 
own sufficient for her support will not prevent the 
granting of a decree.^^ 

§ 206. Proceedings to Become Sole Trader 

a. In general 

b. Declaration of intention 

c. Judicial decree or permission 

a. In Greneral 

Where required by statute, a married woman must 
secure the consent of her husband before she may engage 
in business on her own account. 

The wife may, with the husband’s consent, con- 


20. Pa.—In re Browarsky, 97 A, 91, 
252 Pa, 35. 

21. Pa.—In re Walsh, 199 A, 686, 

330 Pa. 502. 

“Purpose of this act was to pro¬ 
vide for a case where a husband and 
wife were not living together, and 
the wife is receiving no support from 
him, but the circumstances of the 
separation are not such as to estab¬ 
lish a willful desertion on his part.” 
—In re Harper, 135 A. 617, 618, 288 
Pa. 52—In re Ulrich, 109 A. 922, 923, 
267 Pa. 233. 

Continuance for one year after pas. 
sage of statute 

The separation and nonsupport 
need not have continued for a year 
subsequent to the passage of the act, 
but it is sufficient if it continued 
for a year, counting time both be¬ 
fore and after the enactment.— 
Hoedt’s Petition, 43 Pa.Co. 459. 

22. Pa.—Prank's Petition, 44 Pa.Co. 
625. 

23. Pa.—In re Jordan, 1 A.2d 152, 

331 Pa. 270—In re Bremer, 123 A. 
857, 279 Pa. 405—Marshall v. Mar¬ 
shall, IS Pa,Dist. & Co. 263. 

30 C.J. p 764 note 28. 

24. Pa.—In re Walsh, 199 A. 686, 330 
Pa. 502—Petition of Knauer, 134 
A. 463, 287 Pa. 115. 

25. Pa.—In re Walsh, 199 A. 686, 
330 Pa. 502. 


26. Pa.—Petition of Wilwohl, 166 A. 
654, 311 Pa. 152—In re Harper, 135 
A. 617, 288 Pa. 52—Petition of 
Knauer, 134 A. 463, 287 Pa. 115— 
Petition of Brown, 28 Del.Co. 385, 
87 Pittsb.Leg.J. 305. 

27. Pa.—In re Walsh, 199 A. 686, 330 
Pa. 502. 

28. Pa.—Petition of Knauer, 134 A. 
463, 287 Pa. 115. 

Arrearages due under court order 
The wife is not entitled to a de¬ 
cree declaring her a sole trader 
where the husband has been ordered 
by the decree of another court to 
support his wife and the arrearage 
period under such support order is 
less than a year.—In re Walsh, 199 
A 686, 330 Pa. 502—Petition of Lein- 
inger, 86 Pittsb.Leg.J., Pa., 412. 
Ensband without knowledge of wife's 
whereabouts 

Where the wife moved from the 
matrimonial domicile without the 
husband’s consent or knowledge, the 
time during which he was without 
knowledge of her location cannot 
be counted as part of the required 
year.—Petition of Knauer, 134 A. 463, 
287 Pa. 115. 

29. Pa.—Graver's Petition, 103 A. 

601, 260 Pa. 186—Petition of 

Brown, 28 Del.Co. 385, 87 Pittsb. 
Leg.J. 305. 

Refusal by wife of aid offered, or 
actions by her making it impossible 
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I for the husband to communicate with 
her or supply aid, or failure to make 
demand for assistance, will preclude 
issuance of certificate.—^In re Brem¬ 
er, 123 A. 857, 279 Pa. 405. 

Bvidence held insnfflcient to show 
that husband’s conduct was such as 
to compel wife to leave him.—Peti¬ 
tion of Knauer, 134 A. 463, 287 Pa. 
115. 

30. Pa.—Petition of Knauer, supra. 

31. Pa.—Petition of Knauer, supra. 
30 C.J. p 764 note 31. 

Refusal to follow husband 

The wife is not entitled to a decree 
where she refused to accompany her 
husband to a new home after he was 
ordered to leave the home of his 
mother-in-law.—Petition of Lux, 14 
Pa.Dist. & Co. 120. 

Wife leaving without husband’s 
knowledge or consent, not calling on 
him for support, and refusing ad¬ 
vances for reconciliation, cannot be 
decreed feme sole trader.—Petition of 
Knauer. 134 A. 463, 287 Pa. 115. 

32. Pa.—In re Bremer, 123 A. 857, 
279 Pa. 405. 

33. Pa.—In re Harper, 135 A 617^ 
288 Pa. 52—In re Application of 
Navitsky, 5 Sch.Leg.Reg. 7, 8 Som. 
Leg.J. 398. 

34. Pa.—Petition of Knauer, 134 A 
463, 287 Pa. 115—In re Bremer» 
123 A 857, 279 Pa. 405. 
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duct business on her own account.®® At common 
law, if a husband consents that his wife may carry 
on business in her own name, he may \vithdraw such 
consent at any time and assert his common-law 
rights, unless, perhaps, when such consent was based 
on a 'sufficient consideration or the circumstances 
are such as to justify the intervention of a court of 
equity in preventing the operation of this rule.®® 
The husband’s consent is not of itself sufficient 
•where a statute fixes another mode of procedure as 
exclusive.®'^ 

Under some statutes permitting the wife to en¬ 
gage in business, the consent of the husband is nec¬ 
essary to authorize the wife to act as a sole trader,®® 
although it has been held that a statute giving the 
wife authority to trade with her husband’s consent 
is not prohibitory but enabling.®® In some jurisdic¬ 
tions the statutes provide that the written consent 
of the husband must be filed with the proper author¬ 
ities.^® 

The husband’s consent may be shown by his act¬ 
ing as her agent in her business.^! 

b. Declaration of Intention 

(1) In general 

(2) Filing, recording, and publication 
(1) In General 

Where required by statute, a married woman who 
intends to engage in her own business must make a 
declaration of her intention. 

Where the statute requires the making by a mar- 
ried woman of a declaration of intention to do busi- 

35 . Mich.—^Lesher v. Brosteau, 213 
N.W. 163, 238 Mich. 189. 

36 . Ill.—Conklmg v. Doul, 67 Ill. 

355. 

Husband’s common-law right to 
wife’s services and earnings see 
supra § 17. 

37. Ky.—^Howard v. 

445. 

38. Ala,—^Horton v. HiH, 36 So. 465, 

138 Ala. 625. 

30 C.J. p 764 note 39. 

39. Ala.—Scott v. Gotten, 8 So. 783, 

91 Ala. 623. 

30 C.J. p 764 note 40. 

40. Ala.—Strauss v. Schwab, 16 So. 

692, 104 Ala. 669. 

30 C.J. p 764 note 43. 

41. Ill.—Taylor v. Minigus, 66 Ill. 

App. 70. 

42. Hawaii.—Rapoza v. Sheldon, 30 
Hawaii 51. 

N.C.—^Williams v. Walker, 16 S.E. 

706, 111 N.C. 604. 

30 C.J. p 764 note 47. 


ness as a sole trader, such requirement must be com¬ 
plied with.-^2 Under particular statutory piovisions, 
to render a married woman liable as a sole trader 
and to preclude the claims of her husband s credi¬ 
tors, the notice or certificate must state the nature 
of the business proposed,^^ its location,^'^ the name 
of her husband,and that the business is to be car¬ 
ried on *‘in her own name”46 and “on her own ac- 

count.”47 

Specification of property. In the absence of stat¬ 
utory direction the declaration need not specify her 
property,48 and where all statutory requirements 
are complied with a list of her separate property 
need not also be filed.49 

(2) Filing, Recording, and Publication 

A married woman's declaration of intention to do 
business on her own account must be filed or recorded in 
accordance with statutory requirements. 

Where directed by statute, the declaration of in¬ 
tention of a married woman to do business on her 
own account must be filed or recorded with the 
proper officer.50 The object of recording the cer¬ 
tificate of declaration of intention is to give due 
notice to interested persons,and, as shown infra 
§§ 209, 210 b, the failure to file the certificate may 
render the husband liable for the wife^s debts in¬ 
curred in the business or subject her property to 
attachment or execution at the instance of the hus¬ 
band’s creditors. 

Sufficiency of record. Under the provisions of 
particular statutes, the certificate or declaration may 
be filed in any county where the married woman’s 
property is located,52 and it may be recorded in a 

—Man ton v. Tyler, 1 P. 743, 4 
Mont. 364. 

48. Mass.—Long v. Drew, 114 Mass. 
77. 

49. Mont.—^Barger v. Halford, 24 P. 
699, 10 Mont. 57. 

50. Cal.—Reading v. Mullen, 31 Cal. 
104. 

Hawaii.—Rapoza v. Sheldon, 30 Ha¬ 
waii 51. 

30 C.J. p 764 note 47. 

New certificate on removal 

Removal from the locality de¬ 
scribed in the certificate and the car¬ 
rying on of business in another street 
in the same city without filing a new 
certificate does not make the business 
carried on at the latter place illegal. 
—Lowell Trust Co. v. Wolff, 111 
N.E. 798, 223 Mass. 168. 

51. Mass.—Chapman v. Briggs, 11 
Allen 546. 

30 C.J. P 765 note 57. 

52. Mont.—^Herman v. Jeffries, 1 P. 
11, 4 Mont. 513. 


man, 4 Ky.L. 


Oral or written declaration 

Where the statute simply requires 
that the declaration shall be “made” 
before a notary public or other per¬ 
son authorized to take acknowledg¬ 
ments of deeds, it may be made to 
the officer either orally or in writing, 
but if made orally, the officer must 
reduce it to writing in order that 
it may be recorded pursuant to stat¬ 
utory direction.—Reading v. Mullen, 
31 Cal. 104. 

43. Mont.—Shed v. Blakely, 11 P. 
639, 6 Mont. 247. 

30 C.J. P 764 note 48. 

44. Mass.—Parsons v. Henry, 83 N. 
E. 1110, 197 Mass. 504—^Harriman 
V. Gray, 108 Mass. 229. 

30 C.J. P 765 note 49. 

45. Mass.—^Parsons v. Henry, 83 N. 
E. 1110, 197 Mass. 504. 

46. Mont— Manton v. Tyler, 1 P. 
743, 4 Mont. 364. 

30 C.J. P 765 note 51. 

47. Cal.—Adams v. Knowlton, 22 Cal. 
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book kept for other and distinct purposes 
the requirements are not sufficiently complied with 
where after a mere filing of the document it is not 
kept in the office of the proper custodian.^'* 

Publication. In the absence of a statutory re¬ 
quirement, the declaration of intention need not be 
published.55 

c. Judicial Decree or Permission 

Unless required by statute, a judicial decree Is not 
necessary to enable a married woman to engage in her 
own business. 

A decree or permission of the court is not neces¬ 
sary to enable a married woman to engage in busi¬ 
ness on her own account®^ unless it is required by 
statute;®*' and where a married woman has failed 
to procure the required decree or permission she 
cannot engage in business or recover prospective 
profits by reason of loss of business, even though 
the money invested in such business was her sepa¬ 
rate property before marriage.®^ 

Grounds. A married woman may be decreed a 
sole trader on such grounds as are specified by stat¬ 
ute.®^ 

Where the grounds are not specified by the stat¬ 
ute but the court is empowered to declare a mar¬ 


ried woman a sole trader on satisfactory evidence, 
a decree will not be rendered unless there is sat¬ 
isfactory evidence of the necessity and propriety 
of declaring her a sole trader.®^ It must appear 
that the wife has either property or a trade, call¬ 
ing, employment, or business by which she can ac¬ 
quire property,®^ although it has been held that the 
failure to prove that the wife had property, or a 
trade or business, would not render the judgment 
void, but only erroneous.®^ Satisfactory evidence is 
not supplied by a showing that the husband is in¬ 
solvent. ®5 

Parties. Where provided by statute, the proceed¬ 
ing to declare a married woman a sole trader is by 
joint petition of the husband and wife, or on the 
petition of the wdfe, the husband being made a 
party thereto.®^ Where the husband does not join 
in the petition he should be made a party defend¬ 
ant®® In the absence of statute allowing inter¬ 
vention by the husband of petitioner, he may be 
denied the right to intervene where there is no 
showing that the wife is not entirely capable of 
controlling, managing, and dealing with her sepa¬ 
rate property.®® 

Petition and answer. The petition must allege 
the necessary facts warranting a decree declaring 
the wife a sole trader.®'^ The allegations of the an¬ 


sa. Mass.—^Hart v. Buffinton, 22 N.E. 
433, 150 Mass. 75. 

54. Certificate not kept in clerk’s of¬ 
fice 

Mass.—Chapin v. Kingsbury, 135 
Mass. 580. 

55. Cal.—Reading v. Mullen, 31 Cal. 
104. 

30 C.J. p 765 note 73. 

56. Pa.—Thornton v. Pierce, 194 A. 
S97, 328 Pa. 11. 

30 C.J. p 766 note 76. 

57. Idaho.—McDonald v. Rozen, 69 
P. 125, 8 Idaho 352. 

30 C.J. p 765 note 75. 

58. Idaho.—McDonald v. Rozen, 69 
P. 125, 8 Idaho 352. 

59. Pa.—In re Harper, 135 A. 617, 
288 Pa. 52. 

Absence, abandonment, or nonsupport 
as statutory ground see supra § 
205. 

60. Ky.—Moran v. Moran, 12 Bush 
301. 

61. Ky.—Ex parte Franklin, 79 Ky. 
497, 3 Ky.D. 281, 

Contra In re Krazeisi, 4 Ky.L. 819. 
Mere fact that wife is hard work, 
ing, industrious woman, who would 
be able to carry on business, and 
could get assistance from her rela¬ 
tives to enable her to start in busi¬ 
ness, and that the husband is in¬ 
solvent, is not sufficient to entitle 


her to a decree.—^Kohn v. Steinau, 15 
Ky.L,. 751. 

Where it appears that wife has 
property, or a trade or business by 
which she can acquire property, the 
petition should be granted.—Clark¬ 
son V. Clarkson, 4 Ky.L. 901—30 C.J. 
p 766 note 93. 

Insolvency of husband need not be 
shown.—In re Haggard, 5 Ky.L. 772. 

62. Ky.—Sypert v. Harrison, 11 S. 
W. 435, 88 Ky. 461, 10 Ky.L. 1052. 

63. Ky.—Moran v. Moran, 12 Bush 
301—Kohn v. Steinau, 29 S.W. 885, 
16 Ky.L. 804. 

64. Ky.—Moran v. Moran, 12 Bush 
301—Moesser v. Moesser, 10 Ky.L. 
75. 

Fresnmption that husband consents 
Whether husband unites with wife 
or is made defendant and remains 
silent, it is presumed that he con¬ 
sents to the proceeding and his rea¬ 
sons for his consent need not be al¬ 
leged or proved.—Moesser v. Moesser, 
supra. 

Proceeding in equity by a married 
woman to authorize her to act as a 
feme sole is null and void where 
the husband was not a party to the 
suit.—Canfield v. Labor, 7 Ky.Op. 184. 

65. Ky.—^Barker v. Barker, 3 Ky.L. 
58. 


66. Fla.—^Hawkins v. Hawkins, 177 

So. 274, 130 Pla, 130. 

67. Petitions held sufficient 

(1) Under the act of May 4, 1855, 
P.S. §§ 42, 43, providing that when 
a husband from drunkenness, pro¬ 
fligacy, or other cause shall neglect 
or refuse to provide for his wife, or 
shall desert her, she shall have all 
the rights and privileges secured to a 
feme sole trader, a petition for a 
decree which alleges that for four 
years the petitioner’s husband has 
been indulging to excess in the use 
of intoxicating liquors so as to un¬ 
fit himself to conduct his business 
and so to impair his mind as to cause 
him to become involved in difficulties, 
as a result of which he was under¬ 
going a sentence of a year and six 
months in jail, is sufficient, without 
an averment of desertion.—In re 
Browarsky, 97 A. 91, 252 Pa. 35. 

(2) Under the act of May 4, 1855,. 
P.S. §§ 42, 43, an allegation of de¬ 
sertion is sufficient in itself to give 
the court jurisdiction.—In re Coles,. 
79 A. 254, 230 Pa. 162. 

Filing petition 

Failure to file petition in the pro- 
thonotary’s office and mark it with 
a given number and term does not 
of itself defeat a petition to become 
sole trader.—^Hoedt's Petition, 43 Pa. 
Co. 459. 
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swer must be accepted as true in the absence of 
countervailing proof.®* 

Notice of proceeding. Notice of the proceeding 
lay a married woman to be declared a feme sole 
trader must be given where required by statute.®^ 
Where the statute requires such notice to be given 
as the court shall direct, within the requirements 
of due process of law notice may be given by pub¬ 
lication'^^ or by rule to show cause and publica¬ 
tion.*^^ The notice must be published where such 
mode of service is prescribed by statute as a con¬ 
dition to the exercise of the jurisdiction of the 
court'^2 and the publication must conform to the 
requirements of the statute,although defective 
proof of publication does not invalidate a judgment 
subsequently obtained against the wife.^^ 

Hearing and determination. The petition is prop¬ 
erly dismissed where there is no competent evidence 
to support its allegations.75 Pursuant to statutory 
direction a decree will not be granted where the 
application is made with intent to defraud or delay 
the husband’s creditors.*^® 

Recording. Under a statute providing for the 
record of a decree, it has been held that recording 
is not a condition precedent to the right to be a sole 
trader, but merely conclusive evidence of the acqui¬ 
sition of the right to be a sole trader,and that a 


mere failure to record the decree will not enable a 
married woman in fact trading sole to escape lia¬ 
bility to her creditors.*^^ 

Avoidance or vacation of decree; reconciliation. 
A decree declaring a married woman to be a sole 
trader will not be declared void on the ground that 
she did not understand its full force and effeetJ^ 

In a proper case the court may set aside its de¬ 
cree, as where it was without jurisdiction.^^ The 
husband’s application to vacate the decree may be 
barred by delay.On a hearing on petition and 
answer, the answering averments must be taken as 
true.^2 The court is obliged to dismiss the hus¬ 
band’s petition to set aside the decree where, after 
answer filed, he fails to offer evidence in support 
of his allegations.®^ 

Under some statutes a reconciliation between hus¬ 
band and wife nullifies the effect of the decree to 
the extent at least of permitting the husband to 
share in the wife’s estate.®^ 

Operation and effect of decree. A decree author¬ 
izing a married woman to become a sole trader will 
not be extended by implication to cover a subsequent 
marriage,and it is not retroactive in its effect.®® 
Under express statutory provision a certificate issued 
in accordance with the decree is conclusive evidence 
of a married woman’s authority to act as a sole 


68. Answer averring" separation "by 
consent, not malicious desertion, as 
petition for certificate as feme sole 
trader alleged, must be accepted, in 
absence of countervailing evidence.—■ 
In re Harper, 135 A. 617, 288 Pa, 52. 

69. Ky.—Dunn v. Shearer, 14 Bush 
574. 

70. Pa.—In re Cheska, 90 Pa.Super. 
410. 

Due process of law see Constitutional 
Law § 619. 

71. Pa.—In re Jordan, 1 A.2d 152, 
331 Pa. 270. 

72. Ky.—Mann v. Martin, 14 Bush 
763—Clarkson v. Clarkson, 4 Ky.L. 
901. 

30 C.J. p 766 note 83. 

73. Publication in one issue of a 
paper over ten days before rendition 
of the decree is a sufficient compli¬ 
ance with a requirement that notice 
“shall be published at least ten days.” 
—Dunn V. Shearer, 14 Bush, Ky., 574. 

“Seven weekly insertions” in paper 
held sufficient.—Hart v. Grigsby, 14 
Bush, Ky., 542. 

74. Ky.—Hart v. Grigsby, supra. 

75. Ky.—Wahl v. Small, 9 Ky.L. 
55. 

76. Ky.—Snodgrass v. Duff, 7 Ky.L. 
219. 

30 C.J. p 766 note 98. 


77. Pa.—Mulligan v. Shea, 7 Pa.Co. 
118. 

78. Pa—Mulligan v. Shea, supra— 
Haupt’s Estate, 6 Pa.Co. 583. 

79. Ky.—Sypert v. Harrison, 11 S.W. 
435, 88 Ky. 461, 10 Ky.L. 1052. 

30 C.J. p 766 note 91. 

80. ISTotice of proceeding 

(1) Where husband is notified by 
publication or is served with rule 
to show cause, he is not entitled to 
a vacation of the decree for insuffi¬ 
cient notice.—In re Jordan, 1 A. 2d 
152, 331 Pa. 270—In re Cheska, 90 
Pa Super. 410. 

(2) On husband’s petition presented 
after wife’s death, and seven years 
after feme sole trader decree, to va¬ 
cate such decree for lack of notice 
to husband, evidence did not sus¬ 
tain finding that husband had not 
been served with notice.—Petition of 
Wilwohl, 166 A. 654, 311 Pa. 152. 

Residence of wife 

A husband’s motion made after 
wife’s death, to vacate decree declar¬ 
ing wife a feme sole trader on 
ground that averment in her peti¬ 
tion that she resided at Finleyville 
showed that court of common pleas 
of Allegheny county was without 
jurisdiction was properly denied 
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where wife's legatees and devisees 
filed answer denying husband’s aver¬ 
ment that wife did not reside in 
Allegheny county and affirmatively 
averring that she resided in Alle¬ 
gheny county and received her mail 
at Finleyville, and hearing was on 
motion and answer, since answering 
averments had to be taken as true.— 
In re Jordan, 1 A.2d 152. 331 Pa. 276. 

81. Seventeen years* delay 

A husband who did not become a 
formal party to his wife’s petition to 
be declared a feme sole trader and 
did not ask leave to intervene could 
not move to vacate decree declaring 
wife a feme sole trader seventeen 
years after entry of decree and al¬ 
most a year after wife’s death, where 
husband did not explain his delay.— 
In re Jordan, supra, 

82. Pa—^In re Jordan, supra. 

83. Pa.—In re Cheska, 90 Pa.Super. 
410. 

84. Pa.—Hell wig’s Estate, 59 Pa. Su¬ 
per. 233—Flanagan’s Estate, 59 Pa. 
Super. 61. 

30 C.J. p 766 note 77. 

85. Ky.—Duke v. Duke, 5 Ky.L. 347. 

86. Ky.—Ams v. Owensboro First 
Nat. Bank, 13 Ky.Op. 672. 
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trader^^ until revoked in a direct proceeding, and 
another court has no power to make collateral in¬ 
quiry into the grounds on which the certificate was 

issued.ss 

In some jurisdictions the decree deprives the hus¬ 
band of the right to share in the wife’s property, 
unless the}" subsequently become reconciled.^® 

Review, In some jurisdictions review of proceed¬ 
ings by a married woman to be declared a feme 
sole trader is by certiorari and the merits cannot 
be reviewed; if an appeal is taken, it will be treat¬ 
ed merely as a certiorari.®^ Errors of the trial 
court in the admission of evidence, to which the 
husband failed to object at the trial, cannot be con- 
sidered.®2 However, the appellate court may in¬ 
spect the whole record to determine whether the 
lower court exceeded its jurisdiction or its discre¬ 
tionary powers.®® 

§ 207. What Constitutes Sole Trading 

Sole trading by a married woman may include any 
manufacturing, mechanical, or commercial pursuit, or 
any particular employment, occupation, or profession fol¬ 
lowed as a means of livelihood. 

It has been said that sole trading by a married 
woman includes any manufacturing, mechanical, or 
commercial pursuit,®^ or any particular employment, 
occupation, or profession followed as a means of 
livelihood.®^ Any legitimate trade or profession 
may be included under the designation of a sole 
trader,®® and fraud on her husband’s creditors will 
not be conclusively presumed, although the trade is 
unsuitable for her sex.®7 It has been held, howev¬ 
er, that the business must be pursued as a continu¬ 


ing and substantial employment,®® and that she mus^ 
in good faith actually carry on the business on her 
own account.®® 

Under a statute requiring a married woman “do¬ 
ing business on her separate account” to file a cer¬ 
tificate in order to prevent the attachment of the 
“property employed in such business” as the prop¬ 
erty of her husband, it has been held that an invest¬ 
ment in property even though made with a view to 
profit therefrom is not a “doing business,”^ and that 
permitting her husband to use her property in car¬ 
rying on his business is not a “doing business on 
her separate account,”2 nor is the purchase of a 
single animal.® 

Business carried on hy agent. A married woman 
may carry on business as a sole trader through an 
agent. 

A }ruirried woman living with her husband may 
be a sole trader.® A statute providing that mar¬ 
ried women living separate from their husbands 
may carry on any trade or business does not pro¬ 
hibit wives living with their husbands and owning 
a separate estate from engaging with it in busi¬ 
ness.® 

Particidar occupations. Particular occupations 
which have been held to constitute sole trading in¬ 
clude the keeping of a boarding housed or livery 
stable,® the business of boating® or sawing lum- 
ber,l® and the practice of a profession.il 

Particular occupations which have been held not 
to constitute sole trading include the management of 
landed property,!® the business of a common car- 


87. Pa.—In re Browarsky, 97 A. 91, 
252 Pa. 35—Mulligan v. Shea, 7 Pa. 
Co. 118. 

83. Pa.—In re Browarsky, 97 A. 91, 
252 Pa. 35. 

89. Pa.—In re Walsh, 199 A. 686, 330 
Pa. 502. 

Decree as barring right of curtesy 
see Curtesy § 12 h. 

90. Pa.—Hellwig’s Estate, 59 Pa.Su- 
per. 233—Flanagan’s Estate, 59 Pa. 
Super. 61. 

91- Pa.—In re Walsh, 199 A. 686, 330 
Pa. 502—Petition of Graver, 103 A. 
601, 260 Pa. 186. 

30 C.J. p 766 note 99. 

92. Pa.—^Ulrich’s Case, 109 A. 922, 
267 Pa. 233. 

30 C.J. p 766 note 1. 

83. Pa.—Petition of Graver, 103 A. 

601, 260 Pa. 186. 

30 C.J. p 766 note 2. 

94. N.T.—Xash v. Mitchell, 71 N.Y. 
199, 27 Am.R. 38. 

95. Miss.—Netterville v. Barber, 52 
Miss. 168. 


Neb.—Dr. S. S. Still College & In¬ 
firmary of Osteopathy v. Morris, 
140 N.W. 272, 93 Neb. 328. 

30 C.J. p 767 note 14. 

96. Cal.—Guttmann v. Scannell, 7 
Cal. 455. 

Wis.—Dayton v. Walsh, 2 N.W. 65, 
47 Wis. 113, 32 Am.R. 757. 

97. Cal.—Guttmann v. Scannell, 7 
Cal. 455. 

98. Conn.—^Holmes v. Holmes, 40 
Conn. 117. 

Mass.—Parsons v. Henry, 83 N.B. 

1110, 197 Mass. 504. 

30 C.J. p 767 note 17. 

99. Cal.—^Hurlburt v. Jones, 25 Cal. 
225. 

30 C.J. p 767 note 18. 

1. Mass.—Lockwood v. Corey, 22 N. 
E. 440, 150 Mass. 82. 

30 C.J. p 767 note 36. 

2. Mass.—^Wheeler v. Raymond, 130 
Mass. 247. 

3. Mass.—Lockwood v. Corey, 22 N. 
E. 440, 150 Mass. 82. 
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4. Vt.—Reed v. Newcomb, 23 A. 589, 
64 Vt. 49. 

5. Ala.—^Newbrick v. Dugan, 61 Ala. 
251. 

30 C.J. p 767 note 20. 

6. W.Va.—Trapnell v. Conklyn, 16 S. 
B. 570, 37 W.Va. 242, 38 Am.S.R. 
30. 

7. Ind.—Elliott v. Atkinson, 90 N.B. 
779, 45 Ind.App. 290. 

30 C.J. p 767 note 23. 

Si Pa.—Manderbach v. Mock, 29 Pa 
43. 

9. N.Y.—^Whedon v. Champlin, 59 
Barb. 61. 

10. Miss.—Netterville v. Barber, 52 
Miss. 168. 

11. Osteopathy 

Neb.—Dr. S. S. Still College & Infirm¬ 
ary of Osteopathy v. Morris, 140 
N.W. 272, 93 Neb. 328. 

12. N.Y.—Nash v. Mitchell, 71 N.Y. 
199, 27 Am.R. 38. 

30 C.J. p 767 note 29. 
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r-er,i3 and the accumulation of property with the | 
earnings from manual labor 
Faming is ordinarily considered as a sole trade 
or business,even when the farm is run by the 
married woman for the support of the family 
but there is also authority to the contrary.!'^ 

§ 208. Rights, Powers, and Liabilities of Sole 
Trader 

As a sole trader, a married woman usually has ail 
the rights, powers, and iiabiiities incidental to her busi- 

ness. 

When a married woman trades, by authority of 
statute, as a feme sole, she has all the powers and 
liabilities incidental to her husiness,!^ such as the 
right to make binding contracts in her trade or 
business,!® to purchase on credit,®® to hold and en¬ 
joy the proceeds of her own land,®! to borrow mon¬ 
ey to engage in trade,®® and to execute®® and in¬ 
dorse®^ notes, including joint notes of husband and 
wife,®® except that in certain jurisdictions she may 
be unable to execute an accommodation bill or note 

13 . S.C.—Ewart v. Nagrel, 26 S.C.L. 

50. 

14 . S.C.—Robards v. Hutson, 14 S.C. 

L. 475. 

15. Ark.— Hickey v. Thompson, 12 S. 

W. 475, 52 Ark, 234. 

30 C.J. P 767 note 32. 

16. Mass.— Snow v. 

Mass. 332, 30 Am.R. 684. 

30 C.J. P 767 note 33. 

17 . S.C.— McDaniel v. Cornwell, 19 S. 

C.L. 428. 

30 C.J. P 767 note 34. 

18. N.C.—Council v. Pridgen, 69 S.E. 

404, 153 N.C. 443. 

30 C.J. P 768 note 39. 

Adjudication of bankruptcy see Bank¬ 
ruptcy §§ 54, 87. 

Capacity to sue and be sued as sole 
trader see infra § 391. 

Rights and remedies of creditors of 
sole trader see infra § 210 a. 

19 . Ark.— Hickey v. Thompson, 12 S. 

W. 475, 52 Ark. 234. 

30 C.J. p 768 note 40. 

20. Ark.—Hickey v. 
pra. 

N.C.—Council v. Pridgen, 69 S.E. 404, 

153 N.C. 443. 

30 C.J. p 768 note 41. 

21. Ky.—^Wiggins v. Johnson, 1 S.W. 

643, 12 Ky.L. 276. 

22. Pa.—Orr v. Bornstein, 16 A. 878, 

124 Pa. 311. 

23 . N.C.—Council v. Pridgen, 69 S.E. 

404, 153 N.C. 443. 

30 C.J. p 768 note 44. 

Power to bind herself on notes gen¬ 
erally see supra § 185. 

Note for preeatisting debt of bus- 
bajLd given after wife has been de¬ 


even as a feme sole trader,^® although she may be 
liable on such a note under the doctrine of estop- 
pel.27 

In addition, a married woman as a sole trader 
may hire assistants or clerks,-® appoint agents,-® 
and may even employ the services of her husband,®® 
and where she does so she will be liable for his acts 
in the conduct of her business,®^ and for debts con¬ 
tracted by him as such agent.®® 

Contracts in preparation for sole trading. In 
the absence of restrictive language, the statutory 
right to the benefits of a separate business implies 
the power necessary to make contracts in prepa¬ 
ration therefor, even though the married woman 
has no separate estate.®® 

Po^n'ers not included. A statute entitling a wife 
to become a sole trader where the husband has 
from drunkenness or profligacy failed to support 
her does not entitle her to attach his real estate.®^ 
In the absence of express statutory permission, the 
power to trade does not include the power to con¬ 
vey real estate.®® 

30. Mich—Sheldon v. Shattuck, 66 
N.W. 220, 108 Mich. 344. 

30 C.J. p 769 note 55. 

Husband as agent of wife generally 
see supra § 68 et seq.. 

Evidence showing indebtedness due 
husband for services 
Evidence that a husband conducted 
a mercantile business belonging ex¬ 
clusively to the wife, as her agent, 
giving it his entire time, and that his 
services in so doing were worth a 
stated sum per month, is not of it¬ 
self sufficient to show the existence 
of an unpaid indebtedness by her to 
him for such services, although the 
books of account kept in the busi¬ 
ness, which were in evidence, con¬ 
tained no entries of any payments 
to the husband.—Hood v. Rodgers, 25 
S.E. 628, 99 Ga. 271. 

31. N.Y.—^Warner v. Warren, 46 N.T. 
228. 

30 C.J. p 769 note 56. 

32. Miss.—Johnson v. Jones, 34 So. 
83, 82 Miss. 483. 

33 _ Neb.—Dr. S. S. Still College & 
Infirmary of Osteopathy v. Morris. 
140 N.W. 272, 93 Neb. 328. 

Contract for tnition in educational 
institution, such as an osteopathic 
college.—Dr. S. S. Still College & In¬ 
firmary of Osteopathy v. Morris, su¬ 
pra. 

34 . Pa.—^Von Helmold v. Von Hel- 
mold, 19 Pa Super. 217. 

35. N.C.—Council v. Pridgen, 69 S. 
E. 404, 153 N.C. 443. 

30 C.J. P 769 note 63. 

Capacity of married woman to con¬ 
vey realty see supra § 196. 


Sheldon, 126 


hompson, su- 


creed a feme sole is not binding un¬ 
less she was under a moral obliga¬ 
tion to pay the debt.—Bonnie v. 
Rathborne, 7 Ky.Op. 727—30 C.J. P 
737 note 72. 

Promise to pay note executed during 
coverture 

A promise by a married woman 
made after she has been authorized 
to act as a feme sole, to pay a note 
executed by her before she was so 
authorized, is without consideration 
and does not render her liable.— 
Cheves v. Glover, 4 Ky.L. 360. 

24 . S.C.— Wilthaus v. Ludecus, 39 S. 
C.L. 326. 

30 C.J. p 768 note 45. 

25. Colo.—Barnes v. De France, 2 
Colo. 294. 

Ga.—Schofield v. Jones, 11 S.E. 1032, 
85 Ga. 816. 

2s. Ga.—Madden v. Blain, 13 S.E. 

128, 86 Ga. 780. 

30 C.J. p 768 note 48. 

Married woman as accommodation 
maker generally see supra § 188. 

27. N.Y.—Buffalo Third Nat. Bank 
V. Guenther, 13 Abb.N.Cas. 428. 

30 C.J. P 768 note 49. 

Estoppel as sole trader see infra § 
213. 

28. N.C.—Council v. Pridgen, 69 S.E. 
404, 153 N.C. 443. 

I C.J. p 769 note 53. 

29 . Neb.— Plattsmouth State Bank v. 
John Bauer & Co., 274 N.W. 204, 133 

Neb. 35. ^ 

N.J._Taylor v. Wands, 37 A. 31o, 55 

N.J.Eq. 491, 62 Am.S.R. 818. 

30 C.J. p 769 note 54. ' 

Power to appoint agents generally 
see supra § 171. 
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§ 209. Rights and Liabilities of Husband 

At common law and under statutes authorizing a 
married woman to become a sole trader, the husband may 
become liable for debts incurred in his wife's business. 

At common law, where a married woman engages 
in trade after marriage merel}' bj' consent of her 
husband, the business is his, and the profits and 
the liabilities are his,^^ and institution of divorce 
proceedings will not terminate the husband’s liabil¬ 
ity before notice of such suit is brought to the per¬ 
son seeking to hold the husband.^" If, however, 
credit is given to the wife personally the husband 
is not bound.ss Whether in any given case credit 
was extended to the wife personally or to the hus¬ 
band depends on the various circumstances in- 
volved.3^ The burden of proving that the husband 
was the real debtor rests on the person seeking to 
charge him,^® and he may escape liability for debts 
incurred thereafter by giving notice to one dealing 
with the wife that he will not be responsible for 
debts incurred in her business.'^^ 

Under sole trader statutes. If the statutory re¬ 
quirements to enable the wife to trade, discussed 
supra § 206, are not fully complied with, the hus¬ 
band is liable for debts incurred in the business by 
the wife, at least where liability is expressly imposed 
on him by statute.'*^ If the statutory requirements 
are complied with, the husband is not liable,and, 
where the requirements were at first disregarded 
but later complied with, he is not liable for debts 
after compliance.*^^ The knowledge of the credi¬ 
tor as to whether or not the statute has been com¬ 
plied with is immaterial.^® Even though the statu¬ 


tory requirements have been complied with, the hus¬ 
band may be held liable where he participated as a 
principal in the transaction,^® or where the business 
was really that of the husband rather than that of 
the wife.^"^ The fact that the husband was a mere 
agent or employee of his wife will not make him 
personally liable.^® 

Necessaries. The fact that the wife is a feme 
sole trader will not excuse the husband from liabil¬ 
ity for necessaries furnished her.^^ 

§210. Rights and Remedies of Creditors 

a. Of wife 

b. Of husband 

a. Of Wife 

Creditors of a feme sole trader usually have, In con¬ 
nection with her separate business, the same rights and 
remedies as though she were unmarried. 

If a married woman is authorized by statute to 
trade as though unmarried, her creditors in connec¬ 
tion with her business have, sometimes as a result 
of express statutory provision, the same rights and 
remedies against her as though she were a single 
woman.®® A creditor who applies for an injunc¬ 
tion against a married woman doing business as a 
sole trader and obtains the appointment of a receiv¬ 
er does not thereby acquire any right to be paid in 
full, to the exclusion of intervening creditors pf the 
same class.®^ 

Failure to display Christian name. Under ex¬ 
press statutory provisions which have existed in 
some jurisdictions, a married woman, conducting 


36. Ind.—Jenkins v. Flinn, 37 Ind. 
349. 

30 C.J. p 769 notes 64, 67. 

Services and earnings of wife see 
supra § 17. 

37. Or.—Snell v. Stone, 31 P. 663, 
23 Or. 327. 

30 C.J. p 769 note 65. 

38. Md.—^Weisker v. Lowenthal, 31 
Md. 413. 

30 C.J. p 769 notes 66, 67. 


142 Mass. 206—Browning v. Carson, 
39 N.E. 1037, 163 Mass. 255—30 C.J. 
p 769 note 72 [a]. 

Pailure to file new certificate on re¬ 
moval of business may make the 
husband liable under statute on 
wife’s contracts lawfully entered into 
in the prosecution of her business. 
—Lowell Trust Co. v. Wolff, 111 N. 
E. 79S, 223 Mass. 168—30 C.J. p 769 
note 72 [d]. 


39. Fla.—McQuaid v. Fontane, 5 So. 
274, 24 Fla. 509. 

30 C.J. p 769 note 67. 

40. N.C.—Morse v. Schultz, 72 S.E. ! 
218, 156 N.C. 165. 

41. Pa.—Thompson v. Hibberd, 14 
Phila. 190. 

42. Mass.—Ridley v. Knox, 138 

Mass. S3—Feran v. Rudolphsen, 106 
Mass. 471. 

30 C.J. p 769 note 72. 

Liability of wife's property for hus¬ 
band’s debts see infra § 210 b. 

If the certificate is not recorded, 
the husband is liable under the stat¬ 
ute.—Weil V. Raymond, 7 N.E. S60, 


Husband domiciled in another state 
St.l862 c 198, making the husband 
liable if no certificate is filed as re¬ 
quired does not apply to a husband 
domiciled in another state, whose 
wife does business on her separate 
account in Massachusetts.—^Hill v. 
Wright, 129 Mass. 296. 

43. Mass.—Browning v. Carson, 39 
N.E. 1037, 163 Mass. 255. 

Mont—Shed v. Blakely, 11 P. 639, 
6 Mont 247. 

30 C.J. p 770 note 74. 

44. Mass.—Browning v. Carson, 39 
N.E. 1037, 163 Mass. 255. 

30 C.J. p 770 note 75. 
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45. Mass.—Browning v. Carson, su¬ 
pra. 

30 C.J. p 770 note 76. 

46. Me.—Oxnard v. Swanton, 39 Me. 
125. 

Wis.—Krouskop v. Shontz, 8 N.W. 
241, 51 Wis. 204, 37 Am.R. 817. 

47. Ky.—Carter v. Martin, 15 S.W. 
663, 91 Ky. 294, 12 Ky.L. 836. 

Mass.—^Weil v. Raymond, 7 N.E. 860, 
142 Mass. 206. 

48. N.T.—Buckley v. Wells, 33 N.Y. 
518. 

49. Pa.—Markley v. Wartman, 9 
Phila. 236. 

Liability for necessaries generally 
see supra §§ 50-64. 

50. Tenn.—Persica v. Maydwell, 52 
S.W. 145, 102 Tenn. 207. 

Wis.—Meyers v. Rahte, 1 N.W. 353, 
46 Wis. 655. 

30 C.J. p 770 note 83. 

Liability of separate estate see in¬ 
fra § 305 et seq. 

51. Mo.—Heiman v. Fisher, U Mo. 
App. 275. 
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business through her husband without displaying 
her Christian name or the fact that she is married, 
has been treated as a free trader with respect to ob¬ 
ligations incurred,even though those dealing with 
her know that she is married,53 and knowledge that 
the business is really the wife’s but increases the 
equities of a creditor.54 She is liable for debts 
contracted in the business in which she is interest¬ 
ed without showing her name,55 and under the stat¬ 
ute a chattel mortgage duly executed by a firm of 
which the wife is a member is valid although the 
execution by the feme covert was insufficient of it¬ 
self to create a valid mortgage.55 

b. Of Husband 

The creditors of the husband of a feme sole trader 
ordinarily have no rights in her stock in trade or in the 
profits from her business. 

Where a married woman is authorized to do bus¬ 
iness as a sole trader, the creditors of the husband 
have no rights in her stock in trade, if it is her 
exclusive property,57 or in the profits from her busi- 
ness.53 However, if his property is used or invest¬ 
ed in her business, his creditors may proceed against 
his interest53 

If the wife has not complied with the statutory 
requirements in connection with proceeding to be¬ 
come a sole trader, as discussed supra § 206, the 
husband’s creditors will be entitled, at least where 
the statute expressly so provides, to regard the bus¬ 
iness as his.5® Thus under express statutory regu¬ 
lation the failure to file the required certificate sub¬ 


jects the wife’s property to attachment and execu¬ 
tion for her husband’s debts the statute is ap¬ 
plicable although the creditor of the husband had 
actual notice that the wife was trading on her own 
account,®^ but the statute does not apply to prop¬ 
erty of the wife which is not used in her busi- 
ness52 or which is specifically exempt under stat- 
utes.5‘^ 

Husband^s connection ixith the business. The 
mere fact that the husband is employed in the busi¬ 
ness will not entitle his creditors to secure the as¬ 
sets of the business as against the ■wife;55 and 
where the reasonable value of his services are not 
worth more than the cost of supporting his family 
he has no interest in the profits which can be sub¬ 
jected to the pa 3 TOent of his debts.®® In any case 
where husband and wife are connected with a busi¬ 
ness, the question whether the husband is the agent 
of the wife or whether the business belongs to the 
husband is one of fact.®7 

§ 211. Married Woman as Partner 

a. In general 

b. Statutory provisions 

a. In General 

At common law a married woman cannot form a 
partnership. 

At common law a married woman cannot form 
a valid partnership,®® and, as shown in the C.J.S. 
title Partnership § 348, also 47 C.J. p 1113 note 
87, where a feme sole is a partner her subsequent 


52. N.C.—Scott-Sparger Co. v. Fer¬ 
guson, 67 S.E. 275, 152 N.C. 346. 

53. N.C.—Stone Co. v. MsLamb, 69 
S.E. 281, 153 N.C. 378. 

54. N.C.—Scott-Sparger Co. v. Fer¬ 
guson, 67 S.E. 750, 152 N.C. 346. 
However, it has been held that the 

statute, having been passed for the 
purpose of preventing a married wo¬ 
man from conducting her business in 
such a way as to mislead her credi¬ 
tors, does not apply to a case where 
the creditor knew that the married 
woman owned the business.—Weld v. 
Marguerite Shop Co., 61 S.E. 573, 147 
N.C. 588—30 C.J. p 770 note 90. 

55. N.C.—Scott-Sparger Co. v. Fer¬ 
guson, 67 S.E. 750, 152 N.C. 346. 

56. N.C.—Stone Co. v. McLamb, 69 
S.E. 281, 153 N.C. 378. 

57. Minn.—Hoover v. Carver, 160 N. 
W. 249, 135 Minn. 105. 

30 C.J. p 770 note 93. 

Estoppel as sole trader see infra § 
213. 

Liability of husband for debts of 
wife see supra § 209. 


58. Mass.—Parsons v. Henry, 83 N. 
B. 1110, 197 Mass. 504. 

30 C.J. p 771 note 94. 

59. Ky.—Carter v. Martin, 15 S.W. 
663, 91 Ky. 294, 12 Ky.L. 836. 

30 C.J. p 771 note 95. 

GO. Mass.—Parsons v. Henry, 83 N. 

E, 1110, 197 Mass. 504. 

Miss.—Hamblet v. Steen, 4 So. 431, 
65 Miss. 474. 

30 C.J. p 771 note 96. 

61. Hawaii.—Rapoza v. Sheldon, 30 
Hawaii 51. 

Mass.—Snow v. Sheldon, 126 Mass. 
332, 30 Am.R. 684—Dawes v. Ro- 
dier, 125 Mass. 421. 

30 C.J. p 765 note 67, p 771 note 96. 
Validity of statute 

Statute authorizing attachment by 
husband's creditors of property of 
wife doing business on separate ac¬ 
count, unless certificate is filed, is 
not invalid.—Rapoza v. Sheldon, 30 
Hawaii 51. 

Failure to file a new certificate on 
removal of business may subject 
the personal property employed in 
said business to the husband’s debts. 
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—Lowell Trust Co. v. Wolff, 111 N.E. 
798, 223 Mass. 168. 

62. Mass.—Parsons v. Henry, 83 N. 
E. 1110, 197 Mass. 504. 

63. Mass.—Ayer v. Bartlett, 49 N.E. 
82, 170 Mass. 142. 

30 C.J. p 765 note 70 [a]. 

64. Hawaii.—Kaiser v. Pua, 23 Ha¬ 
waii 584. 

30 C.J. p 765 note 69. 

65. Wis.—Kendall v. Beaudry, 83 N. 
W. 314, 107 Wis. 180. 

30 C.J. p 771 note 97. 

66. Ky.—Pauli v. Parks. 45 S.W. 
873, 20 Ky.L. 241. 

67. Wis.—^Kendall v. Beaudry, S3 N. 
W. 314, 107 Wis. ISO. 

30 C.J. p 771 note 99. 

68. U.S.—Potter v. Florida Motor 
Lines, D.C.Fla., 57 F.2d 313—In re 
Bowles, D.C.Ky.. 15 F.Supp. 353, 
354, citing Corpus Juris. 

Pa.—Northampton Brewery Corpora¬ 
tion V. Lande, 10 A.2d 583, 138 Pa. 
Super. 235. 

30 C.J. p 771 note 4. 

Partnership with husband see supra 
§ 129. 
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marriage dissolves the partnership. Where a mar¬ 
ried woman enters into a partnership without con¬ 
tractual power to do so, she will not be liable for 
any of the partnership debts.and she may recover 
her property' put into the business of a firm of which 
she could not legally become a member."® 

A contract of partnership between a third per¬ 
son and the husband is not invalidated because his 
wife, without power to do so, joined in the con¬ 
tract'll Where an action is brought to subject firm 
property to the claims of firm creditors, it is no de¬ 
fense that one partner is a married woman, "^2 5^^, 
where the action is for the purpose of seizing the 
individual property of a married woman as liable 
for the firm debt, coverture may be a valid de- 
fense.'^^ One who has contracted with a married 
woman as his partner, knowing her coverture, and 
received the benefits of the partnership relation can¬ 
not refuse an accounting on the ground that the 
contract was void for coverture.*^^ 

b. Statutory Provisions 

Under statutory authority, including authority con¬ 
ferred by sole trader statutes, a married woman may be¬ 
come a member of a partnership. 

When authorized by statute, a married woman 


may enter into a contract of partnership.'^^ 
ute providing that a married woman’s contracts are 
valid except those to answer for the liability of an¬ 
other does not empower a married woman to make 
a contract of partnership.^® 

Where a married woman enters into a partner¬ 
ship under statutory authority, she has the same 
rights and liabilities as any other partner'^'^ and w’ill 
be liable for the partnership debts.'^S Under stat¬ 
utes empowering a married ^voman to contract as 
a feme sole, she will be held liable on contracts 
made by her with third persons on behalf of a firm 
of which she is a member.'^® 

Separate estate stahites. General property acts 
securing to a married woman the use, control, and 
profits of her separate estate, discussed infra §§ 
232, 233, do not authorize her to become a part¬ 
ner,®® although it has been held that a married wo¬ 
man owning separate property may, with the con¬ 
sent of her husband, engage in trade in partnership 
with a third person, and may subject her estate to 
the payment of the debts of the business.®! 

Sole trader statutes. Where a married woman 
is authorized by statute to engage in trade or busi¬ 
ness, as discussed supra §§ 204 b, 205, she may trade 
in partnership,®® and may even become liable as a 


89. w. va.—Carey v. Burruss, 20 w. 

Va. 571, 43 Am.R. 790. 

30 C.J. p 771 note 6. 

70. Ky.—Hill v. Cornwall, 26 S.W. 
540, 95 Ky. 512, 16 Ky.L. 97. 

71. Tex.—Keith v. Aubrey, Civ.App., 
127 S.W. 27S. 

30 C.J. p 771 note 8. 

72. Ala.—O’Neil v. Birmingham 

Brewing Co., 13 So. 576, 101 Ala. 
383. 

S.C.—Carter Merchandise Co. v. Dick¬ 
son, 17 S.E. 996, 39 S.C. 433. 

30 C.J. p 771 note 9. 

73. Ala.—Reed Lumber Co. v. Lewis, 
10 So. 333, 94 Ala. 626. 

74. Mich.—Feige v. Babcock, 70 X. 
W. 7, 111 Mich. 538. 

30 C.J. p 772 note 11. 

75. Iowa,—Dupuy v. Sheak, 10 N.W. 
731, 57 Iowa 361. 

Neb.—Plattsmouth State Bank v. 
John Bauer & Co., 274 N.W. 204, 
133 Neb. 35. 

Pa.—Northampton Brewery Corpora¬ 
tion V. Lande, 10 A.2d 583, 138 Pa. 
Super. 235. 

Eusbaxid making' wife member of ez- 
istixig* partnership 

(1) Agreement between partner 
and his wife, acknowledging wife’s 
equal partnership in husband's in¬ 
terest, but without the consent of 
the husband’s partner, did not make 
wife member of the partnership.— 
Burnet v. Leininger, 52 S.Ct. 345, 285 


U. S. 136, 76 L.Ed, 665. reversing, C.C. 
A., Leininger v. Commissioner, of In¬ 
ternal Revenue, 51 P.2d 7, certiorari 
granted Burnet v. Leininger, 52 S.Ct. 
43, 284 U.S. 608, 76 L.Ed. 521. 

(2) Rule that man cannot take his 
wife into partnership without copart¬ 
ner’s consent is inapplicable to min¬ 
ing partnership.—Champlin v. Com¬ 
missioner of Internal Revenue, C.C.A., 
71 F.2d 23. 

(3) Partnership with husband see 
supra § 129. 

78. S.C.—Vannerson v. Cheatham, 19 
S.R 614, 41 S.C. 327. 

30 C.J. p 772 note 18. 

I 77. Ga.—Butler v. Prank, 67 S.E. 

I 884, 7 Ga.App, 655. 

Pa.—Italo-Prench Produce Co. v. 
Thomas, 31 Pa.Super. 503. 

Each member of firm is agent for 
married woman entering into part¬ 
nership.—Memhard V. Alfred Gabriel- 
sen Co., 5 S.W.2d 1070. 224 Ky. 238. 

78. Neb.—Plattsmouth State Bank 
V. John Bauer & Co„ 274 N.W. 204, 
133 Neb. 35. 

30 C.J. p 772 note 14. 

Although wife had no actual 
knowledge of particular transaction, 
she is liable for materials furnished 
to her partner in the partnership bus¬ 
iness.—Du Bois Lumber & Coal Co. 

V. Strouse, 170 A. 412, 112 Pa.Super. 

6 . 


79. N.H.—On* & Rolfe Co. v, Mer¬ 
rill, 98 A. 303, 78 N.H. 175. 

Wash.—Elliott v. Hawley, 76 P. 93, 
34 Wash. 585, 101 Am.S.R. 1016. 
30 C.J. p 772 note 16. 

80. S.C.—Hagan v. Hoover, 11 S.E. 
725, 33 S.C. 219. 

30 C.J. p 772 note 20. 

In Florida 

(1) A married woman by reason of 
her disability of coverture cannot 
make a valid contract of partnership, 
but she may acquire an interest in a 
mercantile business, she may invest 
money or other property in such 
business, and such interest will be 
her separate property and subject to 
be charged in equity and sold under 
Const, art 11 § 2.—Poster v. Cooper, 
197 So. 117, 143 Fla. 493—Friddle v. 
Stewart, 176 So. 750, 129 Fla. 821— 
30 C.J. p 772 note 20 [a]. 

(2) Where a married woman de¬ 
serted by her husband was equally 
interested in business of running a 
lunch stand and gasoline station with 
another, on death of other part own¬ 
er she was entitled to a division of 
the assets as against contention that 
partnership could not exist between 
a married woman and some other in¬ 
dividual.—Friddle v. Stewart, supra. 

81. Va.—^Penn v. Whitehead, 17 
Gratt. 503, 58 Va. 503, 94 Am.D. 
478. 
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82. Neb.—^Plattsmouth State Bank v. 
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secret partner.^^ A married woman may not enter 
into a partnership under a sole trader statute where 
the legislature subsequently provides that such a 
statute shall be so construed as not to allow her to 
enter into copartnership in business with any per¬ 
son.®"^ 

Under some statutes a married woman cannot be¬ 
come a partner unless judicially decreed sole as 
to her separate business and if, without author¬ 
ization, she enters a partnership the profits belong 
to her husband,^® but he cannot be held personally 
liable by reason of his wife’s interest in a part¬ 
nership.®^ 

New partnership after dissolution of old. Where 
a married woman is a partner and on the dissolu¬ 
tion of the firm a new copartnership is formed, she 
cannot be held liable in the new firm without her 
consent.^® 

§ 212. Married Woman as Member of Corpo¬ 
ration or Joint Stock Company 

Where authorized by statute, a married woman may 


§ 213 

become a stockholder or member of a corporation or of a 
building and loan association. 

At common law a married woman cannot become 
an original subscriber for shares in a corporation, 
as is shown in Corporations § 35 d, nor can she 
assume contractual relations as a stockholder or 
member by acquiring shares or becoming a member 
in an existing corporation,®^ although she may be¬ 
come a stockholder or member of a corporation 
where she is authorized by statute,®® and eyen in 
the absence of an enabling statute it has been held 
that a married woman is a stockholder of shares 
bequeathed to her where her husband has manifest¬ 
ed his intention not to reduce them to his posses¬ 
sion.® ^ Where a married woman is entitled to hold 
shares of stock as though she were unmarried, she 
usually may hold them with the same rights and 
liabilities as any other person.®^ 

Building and loan associations. Where authorized 
by statute, a married woman may become a member 
of a building and loan association.®® 
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§ 213 . In General 

A married woman may be bound by estoppel, at least 
to the extent that the disabilities of coverture have been 
removed. 

While the disabilities imposed by coverture may 


prevent the application to married women of the 
doctrine of estoppel,®^ nevertheless a married wo¬ 
man may be bound by estoppel the same as any oth¬ 
er person,® 5 at least to the extent that the disabili- 


John Bauer & Co., 274 N.W. 204, 133 
Neb. 35. 

30 C.J. P 772 note 28. 
g 3 , N’.Y.—Bitter v. Rathman, 61 N. 
Y. 512—Scott V. Conway, 58 N.Y. 
619. 

84. Statute held valid 

Mass.—Todd v. Clapp, 118 Mass. 495. 

55 , Ky.—Mitchell v. Bailey, 8 Ky.Op. 

774. 

86. Ky.—^Daniel v. Barnes, 10 Ky.L. 

775. 

87. Ky.—^Hobbs v. McMakin, 4 S.W. 
793, 9 Ky.L. 221. 

88. U.S.—In re Berryman, D.C.Me., 
3 P.Cas.No.1,360, 2 Heisk. 293. 

30 C.J. p 773 note 35. 

89. Ala.—^National Commercial Bank 
V. McDonnell, 9 So. 149, 92 Ala. 387. 

90. U.S.—Bundy v. Cocke, Ky., 9 
S.Ct. 242, 128 U.S. 185, 32 L.Ed. 396. 

Ala.—National Commercial Bank v. 

McDonnell, 9 So. 149, 92 Ala. 387. 
Mo.—Simmons v. Dent, 16 Mo.App. 
288. 

Tex.—Easter Oil Corporation v. 
Strauss, Civ.App., 52 S.W.2d 336, 
error dismissed. 

91. U.S.—Witters v. Sowles, C.C.Vt., 
38 P. 700. 

Reduction of stock to possession by 
husband see supra § 24. 


92. U.S.—Bundy v. Cocke, Ky., 9 S. 
Ct. 242, 128 U.S. 185, 32 L.Ed. 396 
—^Witters v. Sowles, C.C.Vt., 38 P. 
700—Anderson v. Line, C.C.Pa., 14 
F. 405. 

Mo.—Simmons v. Dent, 16 Mo.App. 
288. 

Pa.—Dreisbach v. Price, 19 A. 569, 
133 Pa. 560. 

R.I.—Sayles v. Bates, 5 A. 497, 15 R. 
I. 342. 

Liability of: 

Husband or wife as stockholder for 
debts of corporation see Corpo¬ 
rations § 641. 

Married woman as stockholder for 
debts of: 

Bank see Banks and Banking" § 74 
d (5). 

National bank see Banks and 
Banking § 594. 

Stock suhscriptioxL 

(1) A married woman is bound by 
a stock subscription contract made by 
her jointly with her husband even 
though executed prior to the taking 
effect of the acts of 1913 and 1917, 
changing the law with reference to 
the management of the separate es¬ 
tate of the wife.—Texas Co-op. Inv. 
Co. V. Clark, Tex.Com.App., 239 S.W. 
198. 

(2) A married woman, even though 
not bound, because of coverture, by a 
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stock subscription contract executed 
by her, cannot recover a payment 
thereon, voluntarily made by her.— 
Texas Co-op. Inv. Co. v. Clark, supra. 

93. Pa.—Dilzer v. Beethoven Bldg. 
Assoc., 103 Pa. 86. 

9 C.J. p 932 note 63. 

Liability on insolvency 

A married woman as a stockhold¬ 
er in a building association, who 
owes it for balance of money bor¬ 
rowed, must, on the association be¬ 
coming insolvent, contribute to the 
losses.—Meares v. Duncan, 31 S.E. 
476, 123 N.C. 203. 

94. Mo.—Lewis v. Barnes, 199 S.W. 
212, 272 Mo. 377. 

Pa.—Klein v. Caldwell, 91 Pa. 140. 

30 C.J. p 773 note 37. 

Estoppel: 

Generally see Estoppel § 1 et seq. 
Affecting married woman's sepa¬ 
rate estate see infra §§ 264-270. 
Wife signing mortgage note with- 
out consideration is not estopped by 
subsequent agreement to claim want 
of consideration.—Insell v. McDan¬ 
iels, 207 N.W. 533, 201 Iowa 533. 

95- Ga.—Wilson v. Cummings, 25 S. 
E.2d 656—Savannah Bank & Trust 
Co. V. Groover, 192 S.E. 49, 56 Ga. 
App. 27, reversed on other grounds 
Groover v. Savannah Bank & Trust 
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ties of coverture have been removed,®® and provided 
positive law is not contravened,®"^ and property 
rights are concerned.®^ However, the essential el¬ 
ements of estoppel must exist,®® and it has been 
held that such elements will be more stringently re¬ 
quired when the doctrine is sought to be enforced 
against a married woman than when it is sought to 
be enforced against those who are under no legal 
disabilities.^ 

If a married woman would not have been bound 
by estoppel, those claiming under her may claim 
the privilege of her disability.^ 

On removal of disabilities. After removal of her 
disabilities by dissolution of coverture® or judicial 
authorization,4 a married woman will be estopped in 
connection with new acts or transactions as a feme 
sole. It has been held that a married woman may 
be estopped where she has received the benefits of 
a contract alleged to be invalid for coverture and 
has acknowledged liability after discoverture,^ since 
to hold otherwise would be to permit her to practice 
a fraud.® 

Estoppel as sole trader. Where a married wo¬ 
man may legally transact business as a sole trader, 
as considered supra §§ 204-212, she is estopped, 
when others act in good faith in reliance on her con¬ 
duct and misrepresentations, to allege her disability 
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for liabilities incurred in connection with the busi¬ 
ness.^ 

Estoppel by acts of husband. Where the husband 
is actually the agent of his wife, she will be estopped 
by his acts, within the scope of his agency.® Like¬ 
wise, w’hen she permits others to regard him as her 
agent, she may be estopped,® at least to the extent 
that she is able to contract.^® However, she is not 
estopped by unauthorized acts beyond the scope of 
the agency,and, in the absence of a real or ap¬ 
parent agency, she cannot be estopped by acts of 
her husband in which she did not join,i® except 
where she subsequently ratifies his acts.i® 

Where the husband has exclusive control of the 
wife’s realty, his conduct with respect thereto will 
estop the wife,i^ and, w^hen the wife permits the 
husband to hold the title to her lands in his own 
name, she will be estopped by his acts.i® The hus¬ 
band’s creditors, however, must have extended cred¬ 
it in reliance on his ownership in order to estop 
the wife.l® 

Dedication of lands. It has been held that a ded¬ 
ication by a married woman may be implied when 
her acts and conduct manifest an intention to devote 
her land to public use.i"^ However, where the stat¬ 
ute provides the only mode by which a married wo¬ 
man may convey lands, she may dedicate lands for 


Co., 198 S.E. 217. 186 Ga. 476, and 
mandate conformed to Savannah 
Bank & Trust Co. v. Groover, 198 
S.E. 223, 58 Ga.App. 251. 

Idaho.—Mitchell v Atwood, 47 P.2d 
680, 55 Idaho 772—Feltham v. 

Blunck, 198 P. 763, 34 Idaho 1—■ 
Grice v. Woodworth, SO P. 912, 
10 Idaho 459, 109 Am.S.R. 214, 

69 L.R.A. 584. 

Tex.—Harris v. Prince, Civ.App., 98 
S.W.2d 1022, reversed on other 
grounds 121 S.W.2d 983, 132 Tex. 
231. 

96. N.C.—Tripp v. Langston, 10 S.E 
2d 916, 218 N.C. 295—Martin v. 
Bundy, 193 S.E. 831, 212 N.C. 437. 

Vt.—Barton Sav. Bank & Trust Co. 

v. Bickford. 122 A. 582, 97 Vt. 166. 
W.Va.—Hanley v. Richards, 178 S.E. 

805, 116 W.Va. 127. 

30 C.J. p 782 note 81. 

97. Tex.—Vickery v. Republic Nat. 
Bank & Trust Co., Civ.App., 170 S. 
W.2d 840—Powell v. First Nat. 
Bank, Civ.App., 75 S.W.2d 471. 

98 . Ariz.—Hall v. Weatherford, 259 
P. 282. 32 Ariz. 370. 56 A.L.R. 903. 

Idaho.—Kansas City Life Ins. Co. v. 
Harroun, 258 P. 929, 44 Idaho 643. 

99. Idaho.—Feltham v. Blunck, 198 
P. 763, 34 Idaho 1. 

1. N.C,—Loftin V. Crossland, 94 N. 
C. 76. 

30 C.J. p 773 note 38. 


2. Ky.—Hellard v. Rockcastle Min¬ 
ing & Lumber Co., 154 S.W. 401, 
153 Ky. 259. 

30 C.J. p 773 note 39. 

3. Pa.—Logan v. Gardner, 20 A. 625, 
136 Pa. 588, 20 Am.S.R. 939. 

30 C.J. p 782 note 80. 

Removal of disabilities on termina¬ 
tion of coverture see supra § 170. 

4. La.—^Verneuille v. Stann, 79 So. 
219, 143 La. 681. 

30 C.J. p 782 note 82. 

5. La.—^Ackerman v. Lamer, 40 So. 
581, 116 La. 101. 

6. La,—^Ackerman v. Lamer, supra. 

7. Vt—Smith v. Weeks, 27 A. 197, 
65 Vt. 566. 

30 C.J, p 781 note 62. 

8- N.Y.—Smyth v. Monroe, 84 N.Y. 

354, affirming 19 Hun 550. 

30 C.J. p 782 note 88. 

Husband as wife’s agent see supra § § 
68-74. 

Estoppel by silence or acquiescence 
of husband see infra § 216 c. 
Estoppel to deny agency or author¬ 
ity of husband with respect to sep¬ 
arate estate see infra § 296. 

9. Ill.—^Anderson v. Armstead, 69 Ill. 
452. 

30 C.J. p 782 note 89. 
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10. N.Y.—Bodine v. Killeen, 53 N.Y. 
93. 

11. N.H.—Farmington Savings Bank 

V. Buzzell, 61 N.H. 612. 

Tex.—Rhodes v. Jones. 64 S.W. 699, 
26 Tex.Civ.App. 568. 

30 C.J. p 782 note 91. 

12. Del.—De Bartolomeis v. Michinl, 
180 A. 580, 21 Del.Ch. 66. 

30 C.J. p 782 note 93. 

13. Ala.—^Hollingsworth v. Hill, 22 
So. 460, 116 Ala. 184. 

30 C.J. p 782 note 94. 

14. N.C.—Bynum v. Wicker, 53 S.E. 
478, 141 N.C. 95, 115,Am.S.R. 675. 

30 C.J. p 782 note 95. 

Control of wife’s realty by husband 
see supra §§ 21-30. 

Estoppel affecting married woman’s 
separate estate see infra §§ 264- 
271. 

15. Ind.—Duckwall v. Kisner, 35 N. 
E. 697, 136 Ind. 99. 

30 C.J. p 782 note 96. 

16. N.Y.—Woolsey v. Henn, 83 N.Y. 
S. 394, 85 App.Div. 331. 

W.Va—Smith v. Gott, 41 S.E. 175, 51 

W. Va. 141. 

17. Tenn.—Johnson City v. Wolfe, 52 
S.W. 991, 103 Tenn. 277. 

Implied dedication as estoppel in 
pais see Dedication §§ 2, 12. 
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public use only by such a conveyance, or by a stat¬ 
utory dedication, and a dedication may not be estab¬ 
lished against her by an equitable estoppel.^* Where 
land on which a public improvement is constructed 
belongs to a married woman in her legal right, and 
not as a separate estate, there is no presumption 
that she consented to its construction.^® 

§ 214. Estoppel by Record 

A married woman may be estopped to deny the truth 
of her declarations or admissions contained in a judicial 
record. 

A married woman may be estopped to deny the 
truth of her declarations or admissions contained in 
a pleading20 or deposition.2i 

§ 215. Estoppel by Deed 

a. In general 

b. Covenants 

a. In G-eneral 

Where the deed of a married woman is valid, she will 
be estopped to assert her claim to the title conveyed, but 
ordinarily she is not estopped by her unauthorized op in¬ 
valid deed. 

Where the deed of a married woman is valid, she 
will be estopped to assert her claim to the title con¬ 
veyed,even though the conveyance was made 
prior to coverture. 

Unauthorized or invalid deed, A married wo¬ 
man is not estopped by her unauthorized or invalid 
deed,as where the deed is void for failure to 
comply with statutory requirements.^^ She is not 
estopped, even though she has received the purchase 


price,although there is authority that she must 
return the purchase money,with interest there¬ 
on,and payment for such improvements as the 
vendee has made in good faith.^® However, if she 
has fraudulently misled the grantee as to her ca¬ 
pacity to give a valid deed, there is authority that 
she is estopped,and this is especially true where 
in addition it appears that the husband was an alien 
who had never been in the country and from whom 
the wife had lived apart for many years.^l 

b. Covenants 

(1) In general 

(2) After-acquired title 

(1) In General 

A married woman is not estopped by covenants in a 
void deed, but she may be estopped by her covenants in 
a valid conveyance. 

Since an estoppel by deed cannot operate against 
a married woman where her deed is void, as shown 
supra subdivision a of this section, she cannot be 
estopped by covenants in a void deed.32 Where a 
married woman may make a valid conveyance, she 
may^s or may not^^ be estopped by her covenants 
therein, depending, it seems, on whether or not ca¬ 
pacity and power to make the conveyance were full 
and absolute or limited and restricted. Although a 
married woman may not be personally bound by her 
covenants, yet she may be estopped by them.25 
The doctrine of estoppel may be invoked against 
a married woman as barring her interest under a 
marriage settlements^ or a resulting trust.S^ 


18. Ala.—Vansandt v. Weir, 19 So. 
424, 109 Ala. 104, 32 L.R.A. 201. 

Ohio.—Todd v. Pittsburg, Ft. W. & 
C. R. Co., 19 Ohio St. 514. 

30 C.J. p 781 note 67. 

19. Mo.—Johnson v. Duer, 21 S.W. 
800, 115 Mo. 366. 

ao. U.S.—Brooks v. Laurent, Fla., 98 
F. 647. 39 C.C.A. 201. 

30 C.J. p 773 note 41. 

Estoppel by record ger^erally see 
Estoppel §§ 4-9. 

21. Tenn.—Cooley v. Steele, 2 Head 
605. 

30 C.J. p 773 note 42. 

22. Ky.—Ratcliff v. Coleman, 45 S. 
W.2d 493, 241 Ky. 791—Crawford 
V. BaJker, 32 S.W.2d 340, 235 Ky. 
T84. 

30 C.J. p 774 note 54. 

Conveyances by married woman see 
supra §§ 194-203. 

Estsppel by deed: 

Generally see Estoppel §§ 10-64. 

Of separate estate see infra §§ 266, 
385. 

23. N.C.—Benick v. Bowman, 56 N. 
C. 314. 

24. Tenn.—Taylor v. Swafford, 123 

41 O.J.S.-45 


S.W. 350, 122 Tenn. 303, 25 L.R.A., 
N.S., 442. 

30 C.J. p 773 note 45. 

Ratification of deed see supra § 201. 

25. N.C.—Smith v. Ingram, 40 S.E. 
984, 130 N.C. 100, 61 L.R.A. 878. 

30 C-J. p 773 note 46. 

26 . Tex,—Johnson v. Bryan, 62 Tex. 
623. 

30 C.J. p 773 note 48. 

27. Mo.—Shroyer v. Nickell, 55 Mo. 
264. 

30 C.J. p 773 note 48. 

26. Mo.—Shroyer v. Nickell, supra. 

29 . Ky,—McDanell v. Landrum, 9 
S.W. 223, 87 Ky. 404, 10 Ky.L. 641, 
12 Am.S.R. 500. 

30. Mo.—^Danner v. Berthold, 11 Mo. 
App. 351. 

30 C.J. p 774 note 51. 

Fraudulent representations generally 
see infra § 216 b. 

31. Cal.—^Hand v. Hand, 8 P. 705, 68 
Cal. 135, 68 Am.R. 5. 

32. Mo.—Powell V. Bowen, 214 S.W. 
142, 279 Mo. 280. 

30 C.J. P 774 note 57, 
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33. Ky.—Crawford v. Baker, 32 S.W. 
2d 340, 235 Ky. 784. 

N.C.—Tripp V. Langston, 10 S.E. 2d 
916, 218 N.C. 295. 

30 C.J. p 774 note 65. 

34. Mich.—Menard v. Campbell, 147 
N.W. 556, 180 Mich. 583, Ann.Cas. 
1916A 802. 

30 C.J. p 774 note 65. 

35. Mass.—Fowler v. Shearer, 7 
Mass. 14. 

30 C.J. p 774 note 71. 

Liability of married woman on cove¬ 
nants see supra § 190. 

In Floxida under statutes, the cove¬ 
nants of a married woman contained 
in a deed of conveyance of real prop¬ 
erty executed jointly by her and her 
Ivisband have no other effect than to 
estop her and persons claiming 
through her.—^Vliet v. Anthony, 164 
So. 138, 121 Fla. 439—Couch v. Palm¬ 
er, 48 So. 995, 57 Fla. 57. 

36. Ky.—^Razor v. Lucas, 4 Ky.L. 
824. 

30 C.J. p 774 note 69. 

37. S.C.—Campbell v. Sloan, 21 S.C. 
301, 

30 C.J. P 774 note 70. 
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(2) After-Acquired Title 

In the absence of controlling statutory provisions, a 
married woman ordinarily Is not estopped by covenants 
in her deed to set up an after-acquired title. 

Under the general rule as to estoppel of married 
women by covenants in deeds, discussed supra sub¬ 
division b (1) of this section, it is generally held, 
in the absence of statutes affecting the case, that 
a married woman is not estopped by covenants in 
her deed to set up an after-acquired title,al¬ 
though there is authorit}’’ to the contrary.^^ 

Where, under statutory" provisions, a married wo¬ 
man has full and general powers to convey, she may 
be bound by her covenants, and estopped to set up 
any claims by virtue of an after-acquired title 
but, where the statute gives her merely a limited 
power to convey, she will not be estopped by her 
covenants,or, at most, only by such covenants as 
are necessary to convey the title expressed to be 
and capable of being conveyed.^- A statute may, 
by express provision, preclude her frcm making 
claim to an after-acquired title.'^^ 

Joinder to release dower or homestead interest. 
Where a married woman joins in her husband’s 
deed for the purpose of releasing her dower,^^ her 


inchoate homestead interest,*^^ or other similar in¬ 
terest,^® she is not estopped to claim an after-ac¬ 
quired interest, even though the statute authorizes 
her to contract as a feme sole,-*^ although there is 
authority to the effect that she may be bound where 
it is expressly stated in the deed that she is to be 
bound by her covenants.**® 

§ 216. Estoppel in Pais 

a. In general 

b. Fraudulent representations 

c. Silence and concealment 

d. As divesting title to realty 

a. In Creneral 

A married woman may be bound by estoppel in pais, 
at least to the extent that her disabilities have been 
removed. 

A married woman may be subject to estoppel in 
pais,4® at least to the extent that the disabilities of 
coverture have been removed.®® 

Capacity to contract. The doctrine of estoppel in 
pais cannot ordinarily be applied to a married wo¬ 
man so as to validate contracts which she has no 
power to make,®! even though she mistakenly sup- 


38. Mo.—Mathews v. O'Donnell, 233 
S.W. 451, 289 Mo. 235. 

30 C.J, p 775 note 74. 

Estoppel to assert after-acquired ti¬ 
tle generally see Estoppel §§ 21‘-35. 

39. Tenn.—^Wilburn v. Kingsley, 3 
Tenn,App. SS, 98, quoting Crorpns 
Juris. 

30 C.J. p 775 note 75. 

40. Ky.—Crawford v. Baker, 32 S.W. 
2d 340, 235 Ky. 784. 

30 C.J. p 775 note 76. 

41. Ind.—Griner v. Butler, 61 Ind. 
362, 28 Am.R. 675. 

30 C.J. p 775 note 77. 

42. Tex.—^W^adkins v. Watson, 24 S. 
W. 385, 86 Tex. 194, 22 L.R.A, 779. 

30 C.J. p 7<o note 78. 

43. Ill.—Guertin v. Mombleau, 33 N. 
B. 49, 144 Ill. 32. 

30 C.J. p 775 note 79. | 

44. Iowa.—Erickson v. Johnson, 152 ! 
N.W. 575, 172 Iowa 12. 

30 C.J. p 775 note SO. 

Estoppel as to dower see Dower §§ 
51, 70. 

45. Ala.—Threefoot v. Hillman, 30 
So. 513, 130 Ala. 244, 89 Am.S.R. 
39. 

Vt.—Goodenough v. Fellows, 53 Vt. 

102 . 

30 C.J. p 775 note 81. 

46. Pa.—Klein v. Caldwell, 91 Pa. 
140. 

30 C.J. p 775 note 82. 

47. IlL—Sanford v. Kane, 24 N.E. | 


414, 133 Ill. 199, 23 Am.S.R. 602, 
8 L.R.A 724. 

48. Iowa.—Thompson v. Merrill, 10 
N.W. 796, 58 Iowa 419. 

30 C.J. p 775 note 84. 

G9. Fla.—Bishop v. Orange Belt Se¬ 
curities Co„ 174 So. 1, 127 Fla. 709. 
G-a.—Wootten v. Braswell, 172 S.E. 

679, 48 Ga.App. 312. 

Tex.—Dallas Building & Loan Ass’n 
V. Patterson, Civ.App., 48 S.W.fid 
657, error refused. 

Estoppel in pais generally see Es¬ 
toppel § 59 et seq. 

Fraudulent representations and con¬ 
cealment see infra subdivision b 
of this section. 

Act must amount to fraud 
Act creating estoppel must be such 
as to amount to fraud to be effective 
as against married woman.—Poster 
V. Christensen, Civ.App., 42 S.W.2d 
460, reversed on other grounds. Com. 
App., 67 S.W.2d 246. 

Where rights of public are involved 
the doctrine of estoppel in pais may 
be invoked against a married woman. 
—Johnson City v. Wolfe, 52 S.W. 991, 
103 Tenn. 277. 

By joining in suit to enforce con¬ 
tract, married woman becomes es¬ 
topped to change her position to the 
injury of the party sought to be 
bound.—Pinckney v. Morton, C.C.A. 
Fla., 30 F.2d 885. 

Bstoppel by negligence 
N.T.—^Halper v. Cantor, 233 N.Y.S. 
10, 225 App.Div. 874. 
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Successors of married woman held 
estopped.—Pritchett v. Brevard Nav¬ 
al Stores Co., 185 So. 134, 134 Fla. 
649. 

50. Okl.—Brusha v. Oklahoma City 
Board of Education, 139 P. 298, 41 
Okl. 595, L.R.A.1916C 333, rehearing 
denied 144 P. 177. 44 Okl. 285. 

W.Va—^Hanley v. Richards, 178 S.E. 
805, 116 W.Va. 127. 

“The acts and conduct of a mar¬ 
ried woman in matters where she is 
legally competent to act, or where 
she acts in the manner required by 
law, may operate as an estoppel in 
pais as to her.”—Phillips v. Lowen- 
stein, 107 So. 350, 352, 91 Fla. 89— 
Wilkins v. Lewis, 82 So. 762, 763, 
78 Fla. 78. 

51. Fla.—Protective Holding Corpo¬ 
ration V. Cornwall Co., 173 So. 804, 
127 Fla. 252—Phillips v. Lowen- 
stein, 107 So. 350, 91 Fla. 89. 

N.H.—^Adams v. Adams, 113 A. 279, 
80 N.H. 80. 

N.J.—Sherwin v. Sternberg, 74 A. 510, 
78 N.J.Law 557. 

N.C.—^Williams v. Walker, 16 S.E. 
706, 111 N.C. 604. 

Ohio.—Todd v. Pittsburg, Ft. W. & 
C.'R. Co., 19 Ohio St. 514. 

Pa.—Cryan v. Ridel sperger, 7 Pa.Co. 
473. 

30 C.J. p 776 note 87. 

Contract of suretyship 

Ala.—Richardson v. Stephens, 25 So. 

39, 122 Ala. 301. 

30 C.J. p 779 note 25. 
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poses that she has power to contract.®^ In some 
cases it is broadly stated that the doctrine of es¬ 
toppel in pais has no application at common law to 
the case of a party incapable of making a contract, 
and that consequently a married woman cannot at 
common law be affected by an equitable estoppel.®^ 
However, a distinction has been observed between 
the cases, which seek by the doctrine of estoppel to 
validate the contracts of married women, which by 
law are declared void, and cases where, in the ab¬ 
sence of any contract or independent of any con¬ 
tract, her conduct has been held to prevent her from 
asserting what would otherwise be a right.^^ Ac¬ 
cordingly, a married woman may be bound by an 
estoppel, even where she has no power to bind her¬ 
self by contract,^^ as where the estoppel is predi¬ 
cated on tort and not on contract.56 Thus, al¬ 
though her void contract cannot be validated by the 
doctrine of estoppel, yet by her conduct a married 
woman may be estopped from asserting a right.®*^ 
Where a married woman has power to contract, 
she may by her conduct be estopped with respect to 
her contracts within the scope of her power,58 but, 
if her contract is one not included in her powers 
estoppel cannot be invoked against her.s® 

Under statutes expressly so providing a married 
woman may be bound by an estoppel in pais just 
like any other person.60 However, under such stat¬ 
utes she will not, in the absence of fraud, be es¬ 
topped by the mere form of a contract which she 


is incompetent to make.8^ 

b. Fraudulent Eepresentations 

Fraudulent representations in connection with torts 
which can be separated from her contracts will estop a 
married woman, and according to some authorities a 
married woman may be estopped where she fraudulently 
represents that she has capacity to contract. 

A married woman is subject to estoppel by 
fraud,®- and fraudulent representations in connec¬ 
tion with torts which can be separated from her 
contracts will estop a married woman,such as 
misrepresentations made to deceive others that her 
property belongs to her husband.®^ 

There is authority that a fraudulent representa¬ 
tion that she has capacity to contract will not cre¬ 
ate an estoppel against a married woman,®® as 
where she represents herself to be a widow.®® 
However, there is also authority that, although a 
married woman may not be liable on her contract, 
yet if, in connection with it, she has made fraudu¬ 
lent representations, thereby causing another to 
act to his injury, she will afterward be estopped 
from setting up the invalidity of her contract;®*^ 
and, on the theory that a married woman has no 
more right to injure or mislead another by her con¬ 
duct or representation than if she were sui juris,®® 
that, where it is made to appear that by fraud or 
misrepresentation, she has influenced another to act 
to his injury, equitable estoppel will operate against 
her.®^ 


52. S.C.—Gwynn v. Gwynn, 4 S.B. 
229, 27 S.C. 525. 

53. Mass.—Merriam v. Boston, C. & 
F. R. Co., 117 Mass. 241. 

30 C.J. p 776 note 89. 

54. Tenn.—Galbraith v. Lunsford, 9 
S.W. 365, 87 Tenn. 89, 1 L.R.A. 522. 

30 C.J. p 776 note 91. 

55. U.S.—Matthews v. Murchison, C. 
C.N.C., 17 F. 760. 

56. Ind.—Cupp V. Campbell, 2 N.E. 
565, 103 Ind. 213—Price v. Brit¬ 
tain, 137 N.E. 620, 80 Jnd.App. 294. 

30 C.J. p 776 note 90. 

57. Iowa.—Townsend v. Woodworth, 
169 N.W. 752, 185 Iowa 99. 

30 C.J. p 776 note 93. 

58. Neb.—Jorgensen v. Crandall, 277 
N.W. 785, 791, 134 Neb. 33. citing 
Corpus Juris. 

N.C.—Boyett v. First Nat. Bank, 169 
S.E. 231, 204 N.C. 639. 

Vt.—^Barton Sav. Bank & Trust Co. 

V. Bickford, 122 A. 582, 97 Vt. 166. 
30 C.J. p 776 note 94. 

Contracts relating to separate estate 
see infra § 311, 

59. Miss.—Martin v. First Nat. 

Bank, 164 So. 896, 176 Miss. 338. 

Pa.—Sears v. Birbeck, 184 A. 6, 321 
Pa. 375—Lehigh Valley Trust Co. 


v, Dorward, 29 Pa.Dist. & Co. 69, 
17 Lehigh Co.L.J. 162. 

30 C.J, p 777 note 95. 

60. Ind.—Price v. Brittain, 137 N.E. 
620, 80 Ind.App. 294. 

30 C.J. p 777 note 1. 

Statute not retroactive 
Ind,—Cook v. Walling, 19 N.E. 532, 
117 Ind. 9, 10 Am.S.R. 17, 2 L.R.A. 
769. 

30 C.J. p 777 note 3. 

61. Ind.—Price v. Brittain, 137 N.E. 
620, 80 Ind.App. 294. 

30 C.J. p 777 note 2. 

62. Tex.—Barnes v. Archer, Civ. 
App., 77 S.W.2d 883. 

63. Ill.—Oglesby Coal Co. v. Pasco, 
79 Ill. 164. 

30 C.J. p 777 note 5. 

64. Ill.—Oglesby Coal Co. v. Pasco, 
supra. 

65. N.J.—First Nat. Bank v. Shum- 
ard, 103 A, 1001, 91 N.J.Law 379. 

Pa.—Innis v. Templeton, 95 Pa. 262, 
40 Am.R. 643, 

30 C.J. p 778 note 13. 

“A married woman cannot give her¬ 
self legal capacity by falsely repre¬ 
senting that she has such capacity.” 

_Protective Holding Corporation v. 

I Cornwall Co., 173 So. 804, 810, 127 
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Fla. 252—^Wilkins v. Lewis, 82 So. 
762, 763, 78 Fla. 78. 

66. N.J.—First Nat. Bank v. Shum- 
ard, 103 A. 1001, 91 N.J.Law 379. 

30 C.J. p 778 note 14. 

67. Ill.—Patterson v. Lawrence, 90 
Ill. 174, 32 Am.R. 22. 

30 C.J. p 777 note 8. 

68. N.D.—Engholm v. Ekrem, 119 N. 
W. 35, 18 N.D. 185. 

30 C.J. p 777 note 9. 

69. Iowa.—Townsend v. Woodworth, 
169 N.W. 752, 185 Iowa 99. 

N.J.—^Hollander v. Abrams, 132 A. 

224, 99 N.J.Eq. 254. 

Tex.—^White v. OrndorfC, Civ.App., 
283 S.W. 903. 

30 C.J. p 777 note 11. 

Affirmative act of fraud 
N.C.—Martin v. Bundy, 193 S.B. 831, 
212 N.C. 437. 

Mistake or ixmoceuce 

(1) “Fraud” estopping married wo¬ 
man results from affirmative acts in¬ 
tentionally, even if innocently or 
mistakenly, done by her, which result 
in misleading another to his injury.— 
Barnes v. Archer, Tex.Civ.App., 77 S. 
W.2d 883. 

(2) “Fraud” estopping married wo¬ 
man is not necessarily intentional 
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A married woman cannot be estopped by her mis¬ 
representation as to a matter of law.7® 

Under the rule forbidding a 7narried zvonicm to 
beco7nc a surety, as considered supra § 18S, she may 
be estopped by her false representations that the 
contract was for her own benefit, There is au¬ 
thority that she may estop herself b}' the form of 
the contract, apart from any positive misrepresenta¬ 
tion,'^^ and that a married woman who executes a 
note as surety for her husband in a state where 
such notes are void may be estopped to deny that it 
was executed in a state where it was valid if the 
note was by its terms payable in the latter stateJ^ 

However, no estoppel will lie if the creditor failed 
to rely on the representation,^^ because he knew 
of its falsityand deliberately participated in the 
e\asion of the statute,^® or where the wife was 
ignorant of the representation made,'^^ qj- ^he credi¬ 
tor had no dealings with the wife herself.^^ 

c. Silence and Concealment 

A married woman may be estopped by remaining silent 
when it is her duty to speak. 

The general rule is that a married woman is not 
estopped by her mere silence,^9 and this is especially 
true where her silence was not fraudulent.^0 
however, there is any fraudulent suppression of the 
truth, she will generally be estopped by keeping si¬ 


lent when it is her duty to speak,81 although there 
is authority that she must do some positive act, or 
make some assurance, in order to preclude her from 
asserting a right.82 

The presumption of constructive fraud from si¬ 
lence or acquiescence will not, however, be strictly 
applied to a married woman in reference to the 
dealings of her husband with her property.83 
fraudulent concealment by the husband of his wife’s 
interest in property will not estop the wife unless 
she participated in the fraud,84 although acquies¬ 
cence of the husband in the construction of a rail¬ 
road on his wife’s lands, where not held to her sole 
use, estops her.85 Where a married woman by her 
voluntary silence has induced third persons to be¬ 
lieve that her property belongs to another, and on 
such bona fide belief such third persons act to their 
prejudice, she will afterward be estopped to assert 
her right of ownership,86 except where her silence 
was under duress.87 

d. As Divesting Title to Realty 

The title of a married woman to realty cannot be 
devested by estoppel in pais where she is under the 
common-law disability of coverture or where her con¬ 
veyance is authorized only on complying with certain 
statutory requirements, at least where the failure to 
apply the doctrine of estoppel does not result in fraud. 

There are authorities holding broadly that under 


fraud, but rather intentional affirm¬ 
ative act, which operates as legal 
fraud.—Guaranty Bond State Bank of 
Mt, Pleasant v. Kelley, Tex.Coni. 
App., 13 S.W.2d 69, modifying Kel¬ 
ley V. Guaranty Bond State Bank of 
Mt. Pleasant, Civ.App., 2 S.W.2d 572 
—First Texas Joint Stock Land Bank 
of Houston V. Chapman, Tex. Civ.App., 
48 S.W.2d 651, error dismissed, 

70. N.T.—Brick v. Campbell, 25 N.E. 
493, 122 N.T. 337. 10 L.R.A. 259. 

30 C.J. p 778 note 15. 

71. Ind.—State v. Frazier, 34 N.E. 
636, 134 Ind. 648. 

30 aj. p 778 note 17. 

Contracts of suretyship relating to 
separate estate see infra § 329. 

72. Ind.—Shirk v. North, 37 N.E. 590, 
138 Ind. 210. 

30 C.J. p 778 note 18. 

73. N.T.—Chemical Nat. Bank v. 
Kellogg, 75 N.E. 1103, 183 N.T. 92, 
111 Am.S.R. 717, 2 L.R.A..N.S., 299, 

5 Ann.Cas. 158. 

30 C.J. p 778 note 19. 

74. Ind.—Guy v. Liberenz, 65 N.E. 
186, 160 Ind. 524. 

75. Ind.—Sohn v. Gantner, 33 N.E. 
787, 134 Ind. 31. 

30 C.J. p 778 note 21. 

76. Ind.—^Pabst Brewing Co. v. 


Schuster, 103 N.E. 950, 55 Ind.App. 
375. 

30 C.J. p 779 note 22. 

77. Ind.—Coats v, Gordon, 41 N.E. 
1044, 144 Ind, 19, petition and mo¬ 
tion overruled 42 N.E. 1025, 144 
Ind. 19. 

30 C.J. p 779 note 23. 

7a Wis.—^Ritter v. Bruss, 92 N.W. 

361, 116 Wis. 55. 

30 C.J. p 779 note 24. 

79- Ark.—Edwards v. Jones, 123 S. 
W.2d 286, 197 Ark. 229—^Anders v. 
Roark, 156 S.W. 1018. 108 Ark. 248. 
30 C.J. p 779 note 30. 

Silence as raising estoppel generally 
see estoppel § 87 et seq. 

Silence as estoppel to assert rights 
to realty see infra subdivision d 
of this section. 

80. N.C.—Ray v. Wilcoxon, 12 S.E. 
443, 107 N.C. 514. 

30 C.J. p 779 note 31. 

Silence may constitute fraud 
Silence or concealment of facts may 
constitute such fraud as will create 
estoppel as to married woman.—Fos¬ 
ter V. Christensen, Tex.Civ.App., 42 
S.W.2d 460, reversed on other 
grounds. Com.App., 67 S.W.2d 246. 

81. Ill.—Oglesby Coal Co. v. Pasco, 
79 Ill. 164. 

30 C.J. p 779 note 32. 
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82. Pa.—Paul V. Kunz, 41 A. 610, 
188 Pa. 504. 

30 C.J. p 779 note 33. 

83. Tex.—John v. Battle, 58 Tex. 
591. 

84. Ind.—Gatling v. Rodman, 6 Ind. 
289. 

Estoppel by acts of husband general¬ 
ly see supra § 213. 

85. Mo.—^Kanaga v. St. Louis, Law¬ 
rence & Western R. Co., 76 Mo. 207. 

86. Ark.—Edwards v. Jones, 123 S. 
W.2d 286, 197 Ark. 229. 

Ga.—Word v. Bowen, 184 S.E. 303, 
181 Ga. 736. 

Iowa.—Browning v. Kannow, 210 N. 

W. 596, 202 Iowa 465. 

30 C.J. p 779 note 37. 

Knowledge of transaction 
Where a husband executed a chat¬ 
tel mortgage on the property of his 
wife without her knowledge, to se¬ 
cure his own debt, and before the 
mortgage became due informed her 
of the mortgage, but she did not in¬ 
form the mortgagee of her title, she 
is not estopped to set up such title 
when the mortgagee takes possession. 
—Taylor v. Riley, 14 P. 476, 37 Kan. 
90. 

87. La.—^Vicknair v. Trosclair, 12 Sa 
486, 45 La.Ann. 373. 

30 C.J. p 779 note 38. 
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the general common-law disability of coverture con- 
^idered supra § 165, the doctrine of estoppel in pais 
divesting title to realty does not apply to married 
women at all,^^ and that under statutes, discussed 
cupra §§ 198, 199, authorizing her conveyance on 
compliance with certain requirements, a married 
woman who has failed to comply with such require¬ 
ments cannot be estopped so as to divest her ti¬ 
tleand the rule has been applied to her invalid 
contracts to convey as well as to her attempted con¬ 
veyances.^® More accurately stated, however, the 
rule seems to be that the doctrine is applicable 
where failure to invoke it would operate as a 
fraud,®^ even though unintentional,but that, in 
the absence of fraud, the doctrine cannot be in¬ 
voked;®^ and it has been stated in this connection 
that intentional fraud is necessary.®^ 

Mere silence on the part of a married woman, 
apart from fraud, will not estop her to assert her 
rights to realty;®® but fraudulent concealment may 
operate as an estoppel.®® 

Purchase money md improvements as affecting 
rule. The mere fact that a married woman has re¬ 
ceived a part or the whole of the purchase money 
for her real estate in consideration of her agree¬ 
ment, and has left the vendee in possession, or 


done other similar acts recognizing the validity of 
the agreement and has thereby induced him to make 
valuable improvements on the land, is insufficient, 
according to some authorities, to estop her to claim 
title to the land where the form of conveyance pre¬ 
scribed by statute has not been observed.®'^ How¬ 
ever, there is also authority holding that, while in 
such case the doctrine of estoppel cannot be en¬ 
forced so as absolutely to preclude recovery of the 
real estate attempted to be conveyed, a married wo¬ 
man cannot be permitted to profit by her own 
wrong to the prejudice of a purchaser in good 
faith; and, therefore, if she has received and in¬ 
vested the proceeds of such sale in other real es¬ 
tate for her use and benefit, she should be put on 
the terms of refunding the purchase money and pay¬ 
ing for such necessary improvements as may have 
been made in good faith.®® 

Under statutes removing the disabilities of cov¬ 
erture, a married woman may be estopped to claim 
title to realty.®® 

Voider a statute of limitations excepting a mar¬ 
ried woman from its operation as to actions of eject¬ 
ment, she may nevertheless be estopped to claim 
recovery of land in equity by conduct making an 
estoppel irrespective of the statute of limitations.^ 


D. TORTS 


§ 217. Wife’s Torts 

Liability for the antenuptial torts of a wife is 
considered infra § 218, and for her postnuptial 
torts infra § 219. 

Questions relating to the liability in tort of one 
spouse to the other spouse are considered supra § 
163, the liability for tort in connection with the 
wife’s separate estate infra § 341, or under the 
community property system infra § 523, and to the 
right of action against husband or wife or both for 


tort infra § 413, for injury to spouse by third per¬ 
son infra § 400, and for criminal conversation with 
spouse infra § 698. 

Examine Pocket Parts for later cases. 

§218. -Antenuptial 

At common law the husband is liable for the ante¬ 
nuptial torts of the wife, but termination of coverture 
prior to judgment terminates the iiability. Under modern 
statutes the husband is not liable for such antenuptial 
torts. 


88. Ky.—Mays v. Pelly, 125 S.W. 
713. 

Mo.—Jones v. Himmelberger-Harri- 
son Lumber Co., 223 S.W. 63. 

30 C.J. p 780 note 41. 

Estoppel in pais as divesting* title to 
realty generally see Estoppel § 150. 
88. N.C.—Smith v. Ingram, 44 S.E. 
643, 132 N.C. 959, 95 Am.S.R. 680. 
61 L.R.A. 878. 

30 C.J. p 780 note 43. 

90. Ark.—^Wood v. Terry, 30 Ark. 
385. 

Pa—Glidden v. Strupler, 52 Pa. 400. 
30 C.J. p 780 note 46. 

91. Ky.—^Ayer & Lord Tie Co. v. 
Baker, 128 S.W. 346, 138 Ky. 494. 

30 C.J. p 780 note 47. 


92. Ind.—Kelley v, Fisk, 11 N.E. 453, 
110 Ind. 552. 

30 C.J. P 780 note 46. 

93. N.C.—Rich v. Morisey, 62 S.E. 
762, 149 N.C. 37. 

30 C.J. P 780 note 50. 

94. Tex.—Franklin v. Texas Savings 
& Real Estate Inv. Ass’n, Civ.App., 
119 S.W. 1166. 

W.Va.—Tock V. Mann, 49 S.E. 1019, 
57 W.Va 187. 

30 C.J. P 781 note 51. 

95. Mo.—Throckmorton v. Pence, 25 
S.W. 843, 121 Mo. 50. 

30 C.J. p 781 note 52. 

Mere silence or inertness will not 
suffice to work an estoppel unless 
in some way the person relying on 
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an estoppel is put at disadvantage 
by her action.—Edwards v. Jones, 123 
S.W.2d 286, 197 Ark. 229—Fox v. 
Drewry, 35 S.W. 533, 62 Ark. 316. 

96. Ind.—Kelley v. Fisk, 11 N.E. 453, 
110 Ind. 552. 

30 C.J. p 781 note 53. 

97- Pa—Stivers v. Tucker, 17 A. 

541, 126 Pa. 74. 

30 C.J. p 781 note 54. 

98. Ky.—McDanell v. Landrum, 9 S. 
W. 223, 87 Ky. 409, 10 Ky.L. 641, 
12 Am.S.R. 500. 

30 C.J. p 781 note 56. 

99. Iowa.—Spafford v. Warren, 47 
Iowa 47. 

1. U.S.—Duggan v. Wetmore, Tenn., 

I 221 F, 916, 137 C.C.A. 488 
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At common law the husband is liable for the 
antenuptial torts of the wife,^ but a de jure mar¬ 
riage is necessary in order to render him responsi¬ 
ble,^ and termination of coverture prior to judg¬ 
ment terminates liability.*^ Under the general rule 
the husband has been held liable for the antenuptial 
torts of his wife while acting as guardian,^ or ex¬ 
ecutor or administrator,6 and he has been held liable 
to a former wife for the tort of a subsequent wife 
in alienating his affections prior to such subsequent 
marriage.*^ 

Under modern statutes, however, the husband is 
not liable for the antenuptial torts of his wife.^ 

§219. - Postnuptial 

a. At common law 

b. Effect of statutes 

a. At Common Law 

(1) Wife’s liability 

(2) Husband’s liability 

(3) Joint liability 

(4) Torts connected with invalid con¬ 

tracts 

(1) WiiVs Liability 

(a) In general 

(b) Torts of agent or servant 
(a) In General 

In the absence of statute, a wife is personaiiy liable 


41 C.J.S. 

for her torts unless they were committed under the 
coercion of her husband. 

Except in so far as the common-law rule is 
changed by statute, a wife is personally liable for 
her torts,^ unless they are committed both in the 
presence and under the coercion of her husband.^^^ 
She cannot be held liable, however, for acts which 
had no relation to the injury complained of.^^ 

(b) Torts of Agent or Servant 

A married woman may be held liable for the torts 
of an agent or servant whom she was authorized to em¬ 
ploy, including the torts of her husband as her agent. 

At common law a married \voman is not liable 
for torts committed by an agent whom she had no 
power to appoint.i2 She may, however, be held lia¬ 
ble in equity for her agent’s fraud where she re¬ 
tains the avails thereof,*13 and, where she is au¬ 
thorized by statute to contract or engage in employ¬ 
ment or business, she may, like any other princi¬ 
pal or master, be held liable for the torts of her 

agent^^ or servant.^^ 

Husband as agent. Where the husband is acting 
as the properly authorized agent of his wife, she 
may be held liable for fraud or other torts commit¬ 
ted by him within the scope of his agency,!^ and 
this is true where the wife ratifies the acts of the 
husband as well as where he acts under a prior ap- 
pointment.i7 To establish the wife’s liability, how¬ 
ever, it must be proved that in appointing her hus¬ 
band her agent she acted of her own free will and 


2. Ala.—^Bobe v. Frowner, 18 Ala. 
89. 

30 C.J. p 7S3 note 09. 

3. Pa.—Overholt v. Ellswell, 1 
Ashm. 200. 

4. Ala.—Bobe v. Frowner, 18 Ala. 89. 
Pa.—Mafiit v. Commonwealth, 5 Pa. 

359. 

30 C.J. p 783 note 2. 

Death of husband or wife as abating- 
action see Abatement and Revival 
§ 122 . 

5. Tenn.—Allen v. McCullough, 2 
Heisk. 174, 5 Am.R. 27. 

6 - S.C.—^Hubble v. Fogartie, 37 S.C. 

L. 413, 45 Am.D. 775. 

30 C.J. p 783 note 5. 

7. Ohio.—Scheurer v. Scheurer, 4 
Ohio Dec., Reprint, 297, 1 Clev.L. 
Rep. 233. 

8 - R.I.—McElroy v. Capron, 54 A. 

44. 24 R.I. 561. 

30 C.J. p 783 note 7. 

9. U.S.—Potter v. Florida Motor 
Lines, D.C.Fla., 57 F.2d 313. 

Fla.—Stanley v. Powers, 166 So. 843, 
123 Fla. 359—Banfield v. Addington, 
140 So. 893, 104 Fla, 661—Greene 
V. Miller, 136 So. 532, 102 Fla. 767. 


Mass.—Sikes v. Johnson, 16 Mass. 
389. 

Pa-—Fendall v. Eckert, 90 Pa.Super. 
305. 

Tex.—Scott V. Brazile, Com.App., 292 
S.W. 185. 

30 C.J. p 783 note 10. 

Necessity of joining husband as de¬ 
fendant see infra § 413. 

Survival of action against wife on 
death of husband see Abatement 
and Revival § 122. 

10 - Ark.—Mahoney v. Roberts, 110 
S.W. 225, 86 Ark. 130. 

Pa.—Franklin’s Appeal, 6 A. 70, 115 
Pa. 534, 2 Am.S.R. 583. 

30 C.J. p 783 note 11. 

Liability of husband alone for wife’s 
torts committed under his coer¬ 
cion see infra subdivision a (2) of 
this section. 

11 . Mass.—^Wingrove v. Leney, 45 
N.E.2d 837, 312 Mass. 683. 

12 . U.S.—Potter v. Florida Motor 
Lines, D.C.Fla., 57 F.2d 313. 

30 C.J. p 783 note 15. 

13. Vt.—^Rowley v. Shepardson, 96 
A. 374, 90 Vt. 25. 

14. Fla.—Banfield v. Addington, 140 
So. 893, 104 Fla. 661. 
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Tex.—Barber -v. Keeling, Civ.App., 
204 S.W. 139. 

15. Fla.—Stanley v. Powers, 169 So. 
861, 125 Fla. 322—Banfield v. Ad¬ 
dington, 140 So. 893, 104 Fla. 661. 
A statute authorizing a married 

woman to engage in employment sep¬ 
arate from her husband makes her 
liable for any acts of her servants 
for which she would be liable if she 
had committed the acts herself.— 
Banfield v. Addington, supra. 

16. Okl.—Kirtley v. Kirtley, 21 P.2d 
36, 163 Okl. 114. 

Pa.—^Adams v. Derian, 175 A. 762, 
115 Pa.Super. 357. 

Tex.—Barber v. Keeling, Civ.App., 
204 S.W. 139—Lewis v. Hoeldtke, 
Civ.App., 76 S.W. 309. 

30 C.J. p 784 note 20. 

A wife is liable for conversion 
committed by her husband in the 
conduct of business as her agent.— 
Long V. Dye, 157 S.E. 359, 42 Ga.App. 
726. 

Agency of husband for wife general¬ 
ly see supra §§ 68-74. 

17. N.Y.—Krumm v. Beach, 96 N.Y. 
398. 
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without coercion from himAt common law the 
wife is not liable for the fraud of the husband per¬ 
petrated while he was acting as her agent in the 
sale of her property not held to her sole and sepa¬ 
rate use;^® but she may be held liable in equity if 
she retains the benefits of such fraud with notice, 
and her liability in equity extends to, and is limit¬ 
ed by, the amount to which she has profited by the 
fraud.2i In the absence of an agency relation the 
wife cannot be held liable for a tort of her husband 
in which she did not participate .22 

(2) Husband’s Liability 

At common law a husband is liable for the torts of 
his wife committed during coverture, and he alone is 
liable if they are committed in his presence and under his 
coercion. 

At common law the husband is liable for the torts 
of his wife committed during coverture,23 such as 
slander24 or conversion.25 The husband’s common- 


law liability attaches whether the wife’s tort is com¬ 
mitted in or out of his presence, or whether com¬ 
mitted at his command or not,26 and although they 
are living apart ;2'^ but it terminates with the disso¬ 
lution of coverture.23 The husband may be held 
liable even though he was afeo injured by the tor¬ 
tious conduct of his wife.23 However, if the hus¬ 
band is not otherwise independently liable, either 
alone or jointly with his wife, as being a partici¬ 
pant in the tort, no individual liability separate and 
apart from his wife attaches to him.30 

Wife under coercion. If the tort is committed 
by the wife in the husband’s presence and under his 
coercion, it is his tort, and he alone is liable ,21 and 
when, in the presence of her husband, a married 
w^oman commits a tort, and no further evidence ap¬ 
pears, the law presumes that the act was done un¬ 
der his coercion,32 whether the husband’s presence 
was actual or constructive, if he was sufficiently 


18. Mass.—Shane v. Lyons, 51 N.E. 
976, 172 Mass. 199, 70 Am.S.R. 261. 
j^—O’Carroll v. Stark, 89 A. 989, 
85 N.J.Law 438. 

13. Vt.—Bowley v. Shepardson, 74 
A. 1002, 83 Vt. 167, 138 Am.S.R. 
1073. 

Liability for torts in connection with 
separate estate see infra § 341. 

20 . vt. —Rowley v. Shepardson, 96 
A. 374, 90 Vt. 25. 

Constmctive notice 
Where a trustee under a mortgage, 
with knowledge that it had been sat¬ 
isfied, also acts as his wife's agent 
at the trustee's sale, and buys in 
the land for her, she cannot reap the 
benefit of his fraud, and exempt her¬ 
self from its consequences by as¬ 
serting that she had no knowledge of 
it.—Mansfield v. Garrison, Civ.App., 
48 S.W. 554, affirmed 50 S.W. 335, 92 
Tex. 546. 

21. Vt.—Rowley v. Shepardson, 99 
A 228, 91 Vt. 8 . 

22. Nev.—Los Angeles & S. L. R. Co. 
V. Umbaugh, 123 P.2d 224, 61 Nev. 
214. 

W.Va.—Kellar v. James, 59 S.E. 939, 
63 W.Va. 139, 14 L.R.A.,N.S., 1003. 
30 C.J. p 784 note 23. 

Conversion 

Seller could not maintain trover 
against wife for conversion of goods 
bought by husband on his own ac¬ 
count and kept at spouses’ home, 
since husband is head of family and 
goods were in husband's, not wife’s, 
possession, so that there was no con¬ 
version by the wife.—Boss v. Ed. & 
Al. Matthews, Inc., I 8 I S.E. 688 , 51 
Ga.App. 889. 

Trand in procuring contract 
A wife who joins with her husband 
in a contract for a deed, only for 
the purpose of barring her inchoate 


right of dower, and without partici¬ 
pating in the negotiations, cannot be 
held responsible for the fraud of the 
husband in procuring the contract.— 
McDermott v. Ralich, 247 N.W. 683, 
188 Minn. 501. 

23. Fla.—Greene v. Miller, 136 So. 
532. 102 Fla. 767—Meeks v. John¬ 
ston, 95 So. 670, 85 Fla. 249. 

G-a.—Griffin v. Miller, 116 S.B. 339, 
29 Ga.App. 585. 

Pa.—Bental v. Strickler, 8 Pa.Dist. & 
Co. 768. 

Tex’.—Scott V. Grazile, Com.App., 292 
S.W. 185. 

30 C.J. p 784 note 25. 

Reasons for rule 

(1) As the wife “could not be sued 

alone, the injured party would be 
without redress, unless the husband 
were held liable with her, and this 
. . . appears to be the theory 

most frequently advanced.”—Meeks 
V. Johnston, 95 So. 670, 671, 85 Fla. 
248. 

(2) Other reasons see 30 C.J. p 784 
note 25 [a]. 

Fraud or undue ixduence 

The action of a wife in procuring 
a conveyance of realty to her hus¬ 
band from her aged father for a frac¬ 
tion of Its value by means of fraud 
or undue infiuence is binding on the 
husband.—Gaggers v. Gibson, 26 A. 2d 
395, 180 Md. 609. 

In New Jersey 

(1) Prior to L.1929 c 120 § 1, N.J. 
S.A. 37:2-8, which provides that a 
husband shall not be responsible for 
the torts of his wife, except in cas¬ 
es in which he would be jointly re¬ 
sponsible if the marriage did not 
exist, a husband was jointly liable 
for voluntary torts of wife.—Sar- 
geant v. Fedor, 130 A 207i 3 N.J. 
Misc. 832. 


(2) Even since the enactment of 
the statute, if the cause of action 
arose prior thereto the husband may 
be held liable for his wife's tort.— 
Mo well V. Von Moschzisker, 160 A. 
680, 109 N.J.Law 241. 

A de facto marriage may be suffi¬ 
cient to bind the husband for his 
wife’s postnuptial torts.—Overholt v. 
Ellswell, 1 Ashm., Pa., 200. 

24. N.J.—Sargeant v. Fedor, 130 A 
207, 3 N.J.Misc. 832. 

30 C.J. p 784 note 26. 

Necessity of joinder see infra § 413. 

25. N.Y.—Rowing v. Manly, 49 N.T. 
192, 10 Am.R. 346. 

30 C.J. p 784 note 27. 

26. Ark.—Minor v. Mapes, 144 S.W. 
219, 102 Ark. 422, 39 L.R.A.N.S., 
214. 

27. N.C.—Young v. Newsome, 104 S. 
E. 660, 181 N.C. 315. 

30 C.J. p 785 note 43. 

28. Ark.—Minor v. Mapes, 144 S.W. 
219, 102 Ark. 422, 39 L.R.A.,N.S., 
214. 

30 C.J. p 785 notes 46-48. 

29. Mo.—Claxton v. Pool, 197 S.W. 

' 349, L.R.A.1918A 512. 

30 C.J. p 786 note 53. 

30. N.Y.—Rowing v. Manly, 49 N.Y. 
192, 10 Am.R. 346. 

30 C.J. p 784 note 35. 

Joint liability generally see infra 
subdivision a (3) of this section. 

31. Ark.—Mahoney v. Roberts, 110 S. 
W. 225, 86 Ark. 130. 

Pa.—^Bentel v. Strickler, 8 Pa.Dist & 
Co. 768. 

30 C.J. P 785 note 37. 

32. Iowa.—Doolittle v. Doolittle, 147 
N.W. 893, 166 Iowa 625. 

Pa.—Bentel v, Strickler,, 8 Pa.Dist. & 
Co., 768. 

30 C.J. P 785 note 38. 
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near to exert an influence over her.^s The pre¬ 
sumption is, however, rebuttable.^^ 

Torts of agent or servant. The husband alone is 
liable for the torts of his wife committed as his 
agent,and he is liable, together with her, for his 
own fraud or other tort committed by him as her 
agent but he is not liable for the tortious acts 
of a servant, employed by his wife, committed in 
his absence and without his authorization.^^ 

(3) Joint Liability 

At common law, husband and wife are generally 
jointly liable for torts committed by the wife of her 
own volition. 

At common law, husband and wife are jointly lia¬ 
ble for the wife’s pure torts.The}' are jointly 
liable where, in her husband’s presence, a married 
woman acts of her own volition,^® or even against 
his will.40 They are also jointly liable for a tort 
committed by the wife alone, without her husband’s 
knowledge or coercion,*^! or in his absence, 
though he had no knowledge of the intended act.'*^ 

(4) Torts Connected with Invalid Contracts 

Neither husband nor wife are liable for her tort in 
connection with a contract which she is Incapacitated to 
make, unless liability for the tort can be based on 
grounds not involving her contractual incapacity. 

As stated in Corpus Juris, which has been cited 
and quoted with approval, where a married woman 
is incapacitated by the common law from binding 


herself by a contract, neither she nor her husband 
can be held liable for her tort, which is so connect¬ 
ed with the contract as to be a part of the transac¬ 
tion.'^^ The general principle of liability, discussed 
supra subdivisions a (1) and (2) of this section, ap¬ 
plies to pure torts, and not to her torts founded on 
her invalid contracts.^^ Where, however, her lia¬ 
bility may be rested on grounds not involving con¬ 
tractual capacity, a married woman will be held lia¬ 
ble, notwithstanding the tort arose in connection 
with a contract.^® Where the wife by false and 
fraudulent representations obtains property and re¬ 
tains it, if recovery can be had without giving ef¬ 
fect to the contract in ^ joint action against her 
and her husband to recover the loss actually sus¬ 
tained for her tort, her disability of coverture can¬ 
not be successfully pleaded in bar of the action 
nor can her disability be invoked as a defense in 
cases where the false and fraudulent representations 
which induce the making of the contract are ante¬ 
cedent to, and not a part of the contract, although 
connected with it.^^ 

b. Effect of Statutes 

Under many statutes the common-law liability of the 
husband for the torts of the wife has been abrogated and 
the wife alone made liable therefor, unless the husband 
participated in the torts. 

In a number of states statutes have been passed 
which either expressly or by implication, abrogate 
or limit the common-law rules of the husband's lia- 


“This presumption is one of the 
compensations or offsets, which the 
old common law gave for the benefit 
and protection of the wife, for its 
stern and unyielding doctrines in re¬ 
lation to the superior marital rights 
of the husband, by v/hich the rights 
—the personal property, and the le¬ 
gal existence of the wife are nearly 
all lost or merged in her baron or 
lord.” 

Me.—Marshall v. Oakes, 51 Me. 308, 
310. 

N.H.—Carleton v. Haywood, 49 N.H. 
314, 319. 

33. Mass.—Commonwealth v. Fla¬ 
herty, 5 N.B. 258, 140 Mass. 454. 

30 C.J. p 785 note 39. 

34. Wis.—Jones v. Monson, 119 N.W. 
179, 137 Wis. 478, 129 Am.S.R. 1082. 

30 C.J. p 785 note 40. 

35. N.C.—Cox v. Hoffman, 20 N.C. 
319. 

30 C.J. p 786 note 50. 

36. Mass.—Edgerly v. Whalan, 106 
Mass. 307. 

Tex,—Lewis v. Hoeldtke, Civ.APP., 
76 S.W. 309. 

37. Tenn.—Cantrell v. Colwell, 3 
Head 471. 

30 C.J. p 786 note 51, 


38. Mo.—^Wirt v. Dinan, 44 Mo.App. 
583. 

N.J.—Sargeant v. Fedor, 130 A. 207, 
3 N.J.Misc. 832. 

38. Ark.—Minor v. Mapes, 144 S.W. 
219, 102 Ark. 351, 39 L.R.A.,N.S., 
214. 

Pa.—Fendall v. Eckert, 90 Pa.Super. 
305. 

30 C.J, p 786 note 54. 

Joint liability for joint torts of 
spouses see infra § 220. 

Necessity of joinder see infra § 413. 

40. N.H.—Carleton v. Haywood, 49 
N.H. 314. 

41. N.C.—Presnell v. Moore, 27 S.E, 
27, 120 N.C. 390. 

30 C.J. p 786 note 56. 

42. Ark.—Minor v. Mapes, 144 S.W. 
219, 102 Ark, 351, 39 L.R.A.,N.S., 
214—Mahoney v. Roberts, 110 S.W. 
225, 86 Ark. 130. 

Mass.—^Heckle v. Lurvey, 101 Mass. 

344, 3 Am.R. 366. 

30 C.J. p 786 note 57. 

43. Ark,—Mahoney v. Roberts, 110 
S.W. 225, 86 Ark. 130. 

44. U.S.—Potter v. Florida Motor 
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Lines, D.C.Pla., 57 P.2d 313, 316, 
quoting Corpus Juris. 

Fla.—Meeks v. Johnston, 95 So. 670, 
85 Fla. 248. 

Mich.—^Woch V. Kozakiewicz, 237 N. 
W. 36, 37. 255 Mich. 32, citing Cor- 
pus Juris. 

30 C.J. p 786 note 61. 

45. U.S.—^Potter v. Florida Motor 
Lines, D.C.Pla., 57 P.2d 313, 316, 
quoting Corpus Juris. 

Fla.—Banfield v. Addington, 140 So. 
893, 104 Fla. 661—Greene v. Miller. 
136 So. 532, 102 Fla. 767—Meeks v. 
Johnston, 95 So. 670, 85 Fla. 248. 

30 C.J. p 787 note 63. 

46. Fla.—Banfield v. Addington, 140 
So. 893, 104 Fla. 661. 

Tex.—^Scott V. Brazile, Com.App., 292 
S.W. 185, 186, citing Corpus Juris— 
First Nat. Bank in Houston v. 
Finn, Civ.App., 132 S.W.2d 151, 154, 
citing Corpus Juris—Borger Inde¬ 
pendent School Dist. V. Dickson, 
Civ.App., 52 S.W.2d 505. 

30 C.J. p 787 note 64. 

47. Mo.—^Wirt v. Dinan, 44 Mo.App. 
583. 

4a Mo.—^Wirt V. Dinan, supra. 
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bility and the presumption of coercion on the part 
of the husband arising from coverture,-*^ and mak¬ 
ing the wife alone liable for torts committed by 
ber®® or her servant,unless they were commit¬ 
ted by the husband’s authority, direction, or encour¬ 
agement,®^ or were of such a nature as to make the 
husband and wife liable therefor as joint tort-fea¬ 
sors, as discussed infra § 220. Such a statute, re¬ 
lieving the husband of liability for the torts of the 
wife refers only to liability based solely on the mar¬ 
riage relation,and being in derogation of the com¬ 
mon law, should be strictly construed, and the com¬ 
mon-law liability should be held to be no further ab¬ 
rogated than the clear import of the language used 
in the statute requires.®^ 

The husband’s common-law liability for a tort of 
the wife in which he did not participate is, of course, 
abrogated by statutes expressly so providing;®® but 
it has also been held to be abrogated under statutes 
providing that the husband has no estate or inter¬ 
est in his wife’s property®® and under statutes re¬ 
moving the general disabilities and privileges of 


§ 219 

coverture.Under statutes enabling the wife to 
become a sole trader the husband is not liable for 
torts committed by the wife in the course of her 
own business®® or arising from her management of 
her separate property.®® Under a statutory provi¬ 
sion that neither husband nor wife, as such, is an¬ 
swerable for the acts of the other, the husband is 
not liable for the torts of the wife by reason of the 
marital relation;®® but the statute also deprives the 
wife of the shield of coverture and she may be held 
liable for a tort committed at her husband’s insti¬ 
gation under ordinary tort principles that, where 
one person commits a tort at the command or insti¬ 
gation of another, both are liable jointly.®^ 

A statute abrogating the husband’s common-law 
liability for his wife's antenuptial torts will not by 
construction be extended to include exemption from 
liability for her postnuptial torts ;®^ and by the 
weight of authority general property acts relating to 
married women do not change by implication the 
husband’s common-law liability for such torts®® or 


49. S.D.—Bebout v. Pense, 150 N.W. 
289. 35 S.D. 14. 

Presumption of coercion generally 
see supra subdivision a (2) of this 
section. 

50. Ala,—^American Nat. Bank & 
Trust Co. V. Powell, 178 So. 21, 
235 Ala. 236. 

Ga.—Dodgen v. DeBorde, 158 S.E. 64, 
43 Ga.App. 131—Farrar v. Farrar, 
152 S.E. 278, 41 Ga.App. 120. 

Ind.—Bryan v. Pommetf*t, 37 N.E.2d 
720, 110 Ind.App. 61—Union Loan 
& Trust Co. of Union City v. Hott- 
mire, 4 N.E.2d 58, 103 Ind.App. 499. 
Mich.—Grummel v. Decker, 292 N.W. 
562, 294 Mich. 71. 

Mo.—Drake v. Rowan, 272 S.W. 101, 
216 Mo.App. 663. 

N.H.—Caplan v. Caplan, 142 A. 121, 
83 N.H. 318, 

N.J.—Mack V. Mackiewicz, 157 A. 117, 
9 N.J.Misc. 1219. 

Pa.—Hench v, Jefford, 22 Pa.Dist. & 
Co. 561—Ben tel v. Strickler, 8 Pa. 
Dist. & Co. 768. 

S.C.—Bryant v. Smith. 198 S.E. 20, 
24, 187 S.C. 453, citing Corpus Ju¬ 
ris. 

Vt.—^Woodhouse v. Woodhouse, 130 A. 

758, 99 Vt. 91. 

30 C.J. p 787 note 74. 

All civil Injuries 

A statute providing that for all 
civil injuries committed by a married 
woman damages may be recovered 
against her alone and her husband 
shall not be responsible except in 
cases where he would be jointly re¬ 
sponsible if the mg-rriage relation 
did not exist overthrows the common- 
law rule that the wife was not liable 
for torts committed in the presence 


of Her husband, substituting there¬ 
for a liability of the wife for torts 
committed by her whether in the 
husband's presence or not, and also 
a nonliability of the husband in all 
cases where he would not have been 
liable in the absence of the marital 
relation.—Moore v. Doerr, 203 S.W. 
672, 199 Mo.App. 428. 

51. Fla.—Banfield v. Addington, 140 
So. 893, 104 Fla. 661. 

52. Ga.—Curtis v. Ashworth, 142 S. 
E. Ill, 165 Ga. 782—^Dodgen v. De 
Borde, 158 S.E. 64, 43 Ga.App. 131, 
overruling GnfRn v. Miller, 116 S.E. 
339, 29 Ga.App. 585—Farrar v. Far¬ 
rar, 152 S.E. 278, 41 Ga.App. 120— 
Miller v. Straus, 145 S.E. 501, 38 
Ga.App. 781. 

Ind.—Bell v. Bell, 176 N.B. 685, 92 
Ind.App. 390. 

N.H.—Leavitt v. Bacon, 200 A. 399, 
89 N.H. 383—Caplan v. Caplan, 142 
A. 121, 83 N.H. 318. 

N.J.—Mack V. Mackiewicz, 157 A. 117, 
9 N.J.Misc. 1219. 

Pa.—Bentel v. Strickler, 8 Pa.Dist. & 
Co. 768. 

S.C.—Bryant v. Smith, 198 S.E. 20, 
187 S.C. 453. 

Vt.—^Woodhouse v. Woodhouse, 130 A. 

758, 99 Vt. 91. 

30 C.J. p 788 note 75. 

Mere knowledge by the husband 
that the wife had employed another 
to commit a trespass is not sufficient 
to make him liable therefor.—Fadden 
V. McKinney, 89 A. 351, 87 Vt. 316. 

53- Ala.—^Hopper v. Crocker, 85 So. 

843, 17 Ata.App. 372. 

Ill.—O'Haran v. Leiner, 28 N.E.2d 
315, 306 IlLApp. 230. 
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Minn.—Plasch v. Fass, 174 N.W. 438, 
144 Minn. 44. 10 A.L.R. 1446. 

54. N.Y.—Fitzgerald v. Quann, 17 N. 
E. 354, 109 N.Y. 441. 

Pa.—Quick v. Miller, 103 Pa. 67. 

30 C.J. p 787 note 71. 

55. N.Y.—Tanzer v. Read, 145 N.Y. 
S. 708, 160 App.Div. 584. 

Vt.—^Woodhouse v. Woodhouse, 130 
A. 758, 99 Vt. 91. 

30 C.J. p 788 note 76. 

56. Ky.—^Lane v. Bryant, 37 S.W. 
584, 100 Ky. 138, 18 Ky.L. 658, 36 
L.R.A. 709. 

57. Ark.—Bourland v. Baker, 216 S. 
W. 707, 141 Ark. 280. 

Colo.—Schuler v. Henry, 94 P. 360, 
42 Colo. 367, 14 L.R.A.,N.S., 1009. 
30 C.J. p 788 note 78. 

58. N.J.—Sargeant v. Fedor, 130 A. 
207, 3 N.J.Misc. 832. 

30 C.J. p 788 note 79. 

59. N.J.—Sargeant v. Fedor, supra. 
Liability of separate estate for torts 

connected therewith see infra § 341. 
69. Ohio.—^Bretzf elder v. Demaree, 
130 N.E. 505, 102 Ohio St. 105. 

S.D.—Bebout v. Pense, 150 N.W. 289, 
35 S.D. 14. 

61. S.D.—Bebout v. Pense, supra. 

30 C.J. p 788 note 80. 

62. Mo.—Taylor v. Pullen, 53 S.W- 
1086, 152 Mo. 434. 

J.63. N.J.—Sargent v. Fedor, 130 A. 
207, 208, 3 N.J.Misc. 832, quoting 
Corpus Juris. 

Tex.—Whitney Hardware Co. v. Mc¬ 
Mahan, 231 S.W. 694, 111 Tex. 242- 
30 C.J. p 788 note 88. 

Joiut liability of husband and wife 
for negligence of wife’s servants in 
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alter the wife’s g’eneral liability therefor;®^ but 
some authorities hold that by necessary implication 
such statutes do remove the husband’s liability.®^ 
Spoicses living together. Under a statutory pro¬ 
fusion that a husband living with his wife shall be 
jointly liable for torts committed by her, a husband 
is liable for the torts of his wife only while they 
are living together,and this liability of the hus¬ 
band is not changed or modified by a statute en¬ 
larging the capacity of married women to con¬ 
tract.®*^ 

§ 220. Joint Torts of Spouses 

Husband and wife are jointly liable for torts jointly 
committed, and this liability is not affected by statutes 
relieving the husband from liability for the wife’s torts. 


Husband and ^\afe are jointly liable for torts 
jointly committed.®® They may be jointly charged 
for a tort done by both of them where the wife 
acted under the husband’s direction, and as his serv¬ 
ant or agent, although not in his presence.®® 

Statutes. A statute relieving the husband from 
liability for the torts of his wife does not relieve 
him from liability for torts for which he can ])e 
held responsible on general principles as a joint 
tort-feasor,*^® as where the husband is liable for 
the wife’s tort because he connived or instigated 
it,*^^ or where he can be held responsible on the 
theory of agency,*^2 although he will not be held li¬ 
able where agency is not proved.*^® 


E. CRIMES 


§ 221. Responsibility of Wife for Her Own 
Crime 

Coverture does not deprive a wife of the legal capacity 
to commit a crime and is no defense to a crime in which 
she has willingly participated. 

As respects crimes pertaining to the duties and 
responsibilities of husband and wife the common law 


prevails, except in so far as changed and modified 
by statute.^^ Marriage does not deprive the wife of 
the legal capacity to commit and be responsible for 
a crime,especially under the married woman’s 
emancipation legislation,*^® and coverture is no de¬ 
fense where a married woman has willingly partic¬ 
ipated in the commission of a crime.*^'^ The wife 


improving or repairing her property. 
—Flesh V. Lindsay, 21 Mo. 907, 115 
Mo. 1. 37 Am.S.R. 374. 

64. Tex.—^Whitney Hardware Co. 
V. McMahan, 231 S.W. 694, 111 Tex. 
242. 

65. Utah.—Culmer v. Wilson, 44 P. 
833, 13 Utah 129, 57 Am.S.R. 713. 

30 C.J. p 789 note 89. 

66. N.C.—Young v. Newsome, 104 
S.E. 660, 181 N.C. 315. 

Slander 

Under such statute a husband liv¬ 
ing with his wife is liable for slan¬ 
derous words spoken by her without 
his knowledge, and although at the 
time they were spoken he was ab¬ 
sent.—Young V. Newsome, supra— 
Presnell v. Moore. 27 S.B. 27, 120 N. 
C. 390. 

Tort by agent or servant 

Under such statute, where the wife 
is liable for a tort committed by her 
son while acting as her clerk, the 
husband is jointly liable.—Britting- 
ham V. Stadiem, 66 S.E. 128, 151 N.C. 
299. 

67. N.C.—Young V.. Newsome, 104 S. 
R 660, 181 N.C.‘ 315—Presnell v. 
Moore, 27 S.E. 27, 120 N.C. 390. 

68. Ind.—Tri-City Electric Service 
Co. V. Jarvis, 1S5 N.E. 136, 206 Ind. 
5. 

Pa.—^Adams v. Derian, 175 A. 762, 115 
Pa. Super. 357. 

Tex.—Lewis v. Hoeldtke, Civ.App., 76 
S.W. 309. 

30 C.J. p 789 note 1« 


f Liability of husband and wife for 
the torts of one spouse in operat¬ 
ing motor vehicle owned by other 
spouse see Motor Vehicles §§ 433, 
434, also 42 C.J. p 1084 notes 11, 
12, p 1092 note 93-1094 note 18, 30 
C.J. p 790 notes 8-12. 

69. Ark.—Mahoney v. Roberts, 110 S. 
W. 225, 86 Ark. 130. 

Mass.—Handy v. Foley, 121 Mass. 
259, 23 Am.R. 270. 

70. Ill.—O’Haran v. Leiner, 28 N.E. 
2d 315, 306 IlLApp. 230. 

Mich.—Grummel v. Decker, 292 N.W. 
562, 294 Mich. 71. 

Mo.—Drake v. Rowan, 272 S.W. 101, 
216 Mo.App. 663. 

S.C.—^Bryant v. Smith, 198 S.E. 20, 
187 S.C. 453. 

30 C.J. p 790 note 4. 

71. Minn.—Plasch v. Fass, 174 N. 
W. 438, 144 Minn. 44, 10 A.L.R. 
1446. 

30 C.J. p 790 note 5. 

72. Ill.—O’Haran v. Leiner, 28 N.E. 
2d 315, 306 I11.APP. 230. 

Va.—Jones v. Nugent, 180 S.E. 161, 
164 Va. 378, stating Ohio law. 

30 C.J. p 790 note 6. 

Xiimited to agency 

A husband’s liability for wife's tort 
must be strictly limited on the basis 
of relationship of principal and agent 
or master and servant and does not 
arise by virtue of relationship of hus¬ 
band and wife.—O’Haran v. Leiner, 
28 N.E.2d 315, 306 IlLApp. 230. 
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Family errands 

A wife’s agency for husband in 
making family expenditures or en¬ 
gaging in family errands, for which 
responsibility might otherwise be 
imposed on husband, is established, 
so as to render husband liable for 
her tort, when it is shown that she 
was on family errand of such char¬ 
acter when tort was committed.— 
O'Haran v. Leiner, supra 

73. Ohio.—Miles v. Salisbury, 21 
Ohio Cir.Ct. 333, 12 Ohio Cir.Dec. 7. 

30 C.J. p 790 note 7. 

74. Ind.—^Dressier v. State, 141 N.E. 
801, 194 Ind. 8—Caldwell v. State, 
137 N.B. 179, 193 Ind. 237. 

75. U.S.—^U. S. V. Swierzbenski, D.C. 
N.Y., 18 F.2d 685. 

W.Va.—State v. Buchanan, 160 S.E. 

920, 111 W.Va. 142. 

30 C.J. p 790 note 14. 

Crimiiial idleness 

Although she is supported by her 
husband, a wife who neglects her 
household duties may be convicted of 
the statutory offense of criminal idle¬ 
ness.—Commonwealth v. Tay, 48 N.E. 
1086, 170 Mass. 192. 

Arson see Arson § 10 d. 

Disorderly house see Disorderly 
Houses § 9 c. 

76. Tenn.—Johnson v. State, 274 S. 
W. 12, 152 Tenn. 184. 

77. Neb.—Ferguson v. State, 197 N. 
W. 673, 111 Neb. 722. 
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may be indicted and convicted alone.^S 

The jvife is responsible for crimes committed, or 
actively participated in, by her in her husband's 
presence but not under his coercion,79 and for 
crimes committed by her when living apart from 
her husband,^® or in his absence,^! even if at his 
direction or command.82 

Exceptwns to, and limits of, rule. A married 
woman cannot be held criminally liable for breach 
of a duty arising under a contract which she lacked 
the capacity to make,^^ or for neglect to perform 
a duty which the law imposed on her husband rath¬ 
er than herself nor can she be convicted of 
false pretenses as to the ownership of property, 
when she informs the vendor of the goods at the 
time of the alleged false representations that she 
is a married woman.SS A statute providing that a 
married woman shall retain the same legal status 
after marriage that she had before does not sub¬ 
ject her to liability for a crime committed in the 
presence and with the assent of her husband for 
which she was not liable under an earlier statute 
providing that coverture was a defense to crimes 
of the character involved.^® 

§ 222, - Committed under Coercion 

a. In general 

b. Presumption of coercion 


a. In General 

A married woman is not responsible for a crime com¬ 
mitted by her in her husband's presence and under his 
coercion. Where the crime is committed in the presence 
of the husband, the burden is on the state to prove ab¬ 
sence of coercion. 

When a married woman commits a criminal act 
in her husband's presence, under his actual compul¬ 
sion or coercion, she is not personally responsible,^'^ 
and after the fact of coercion in giving assistance 
to the husband has been established, the mere fact 
that the wife may be the more active in consum¬ 
mating the offense will not, as a matter of law, 
render her guilty. 

Procedure. In a criminal prosecution against a 
wife, or husband and wife, the indictment need not 
negative coercion of the wife by the husband 
but in view of the presumption of coercion, dis¬ 
cussed in subdivision b of this section, where the 
crime is committed in the husband's presence, the 
burden is on the state to prove the absence of co- 
ercion,9® and the state may properly introduce evi¬ 
dence tending to show that fact.^^ The question 
whether or not coercion existed is one of fact for 
the jury where there is a reasonable doubt as to 
the existence of coercion,^2 and one of law for the 
court where only one reasonable inference can be 


Tenn.—^Johnson v. State, 274 S.W. 12, 
152 Tenn. 184. 

30 C.J. p 790 note 15. 

Antenuptial crime 

Pa.—Commonwealth v. Forney, 53 
Montg.Co. 293. 

78. Mass.—Commonwealth v. Lewis, 
1 Mete. 151. 

Joint responsibility see infra § 225. 

79. U.S.—Conyer v. U. S., C.C.A. 
Mich., 80 P.2d 292. 

Ala.—Mosely v. State, 97 So. 247, 249, 
19 Ala.App. 335, quoting Corpus Jiu 
ris. 

Fla—Conner v. State, 117 So. 862, 
95 Fla. 766, citing Corpus Juris, 
and denying rehearing 116 So. 726, 
95 Fla. 765. 

La—State v. Weeden, 114 So. 604, 164 
La 713. 

Mo.—State v. Patton, 147 S.W.2d 467, 
347 Mo. 303—State v. Murray, 292 
S.W. 434, 316 Mo. 31. 

S.C.—State V. McMillan, 142 S.B. 
236, 238, 144 S.C. 121, citing Corpus 
Juris. 

W.Va—State v. Buchanan, 160 S.E. 
920. Ill W.Va. 142. 

30 C.J. p 790 note 17. 

8(X Mass.—Commonwealth v. Lewis, 
1 Mete. 151. 

Mo.—State v. Bentz, 11 Mo. 27. 

81, Ind.—McGregor v. State, 163 N. 


E. 596, 200 Ind. 496—Caldwell v. 
State, 137 N.E. 179, 193 Ind. 237. 
30 C.J. p 791 note 19. 

No presumption of coercion when 
husband absent see infra § 222 b. 

82. U.S.—Shannon v. U. S., C.C.A. 
Okl.. 76 P.2d 490. 

Vt.—State V. Potter, 42 Vt. 495. 

30 C.J. p 791 note 20. 

83. N.C.—State v. Robinson, 56 S.E. 
918, 143 N.C. 620. 

30 C.J. p 791 note 24. 

84. Ga.—Bell v. State, 18 S.E. 186, 
9S Ga. 49. 

30 C.J. p 791 note 25. 

85 . Pa.—Commonwealth v. Herman, 
15 Phila. 386. 

25 C.J. p 617 note 35. 

86. S.D.—^Neys v. Taylor, 81 N.W. 
901, 12 S.D. 488. 

87. Ind.—^Dressier v. State, 141 N.E. 
801, 194 Ind. 8. 

Ky.—Anderson v. Commonwealth, 277 
S.W. 1008, 1009, 211 Ky. 726, quot¬ 
ing Corpus Juris. 

Mo.—State v. Murray, 292 S.W. 434, 
316 Mo. 31. 

Okl.—Sentell v. State, 67 P.2d 466, 
61 Okl.Cr. 229. 

30 C.J. p 791 note 28. 

Abortion 

It is a good defense for a mar¬ 
ried woman charged with the pro- 
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duction of an abortion to show that 
it was committed by her under the 
coercion of her husband.—Tabler v. 
State, 34 Ohio St. 127. 

88. Ky.—^Anderson v. Common¬ 
wealth, 277 S.W. 1008, 211 Ky. 726. 

S.C.—State V. Houston, 6 S.E. 943, 

29 S.C. 108. 

30 C.J. p 791 not*e 29. 

89. La.—State v. Hollis, 113 So. 159, 

163 La. 952. 

Me.—State v. Nelson, 29 Me. 329. 

90. Pa.—Commonwealth v. Dwyer, 

29 Pa.Co. 73. 

30 C.J. p 792 note 32. 

91. Ala.—Mosely v. State, 97 So. 247, « 

249, 19 Ala.App. 335, quoting Cor¬ 
pus Juris. 

30 C.J. p 794 note 67. 

9'2. Kan.—State v. Hendricks, 4 P. 
1050, 32 Kam 559. 

La.—State v. Hollis, 113 So. 159, 163 
La. 952. 

N.J.—State V. Bannell, 126 A. 456, 2 
N.J.Misc. 1014, affirmed State v. 
Vanell, 130 A. 920, 102 N.J.Law 
226. 

S.C.—State V. Minor, 171 S.E. 737, 171 
S.C. 120—State v. McMillan, 142 S. 

E. 236, 144 S.C. 121—State v. Burns, 

130 S.E. 641, 133 S.C. 238—State v. 
Parkerson, 32 S.C.L, 169. 

30 C.J. p 792 notes 33, 34. 
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drawn from the facts.93 

b. Presumption of Coercion 

Except with respect to certain crimes or where the 
rule ha? been changed by statute, it is generally held 
that there is a rebuttable presumption that a married 
woman was acting under the influence or coercion of her 
husband where she committed a criminal act in his 
presence. 

Except as to certain crimes or where the rule 
has been changed by statute, considered infra this 
section, where a criminal act is committed by a mar¬ 
ried woman in her husband’s presence, she is gen¬ 
erally presumed to be acting under his influence or 
coercion.94 This presumption is available only to 
the wife in defense of herself against a criminal 
charge.®^ 

To bring a case within the operation of the pre¬ 
sumption, it is not necessary that the husband should 
be in the immediate presence of the wife, it being 
sufficient if he was near enough to influence her 
conduct,and in such a case the presumption will 


41 C.J.S. 

arise although the husband was in a different 
room.^*^ Moreover, a crime completed, although not 
begun, in the husband’s presence is committed in 
his presence within the riile.®^ It is, however, nec¬ 
essary that the husband should be “present” in the 
sense just mentioned,and, where he is so far 
absent as not to exert a material influence, there 
will be no presumption of coercion,^ although the 
criminal act is done by the wife on premises belong¬ 
ing to the husband,2 or is done pursuant to his re- 
quest.3 

Necessity of marriage. Although the mere fact 
of marriage is insufficient of itself to raise the pre¬ 
sumption,^ it is necessary to the operation of the 
presumption that there be proof of a marriage,^ and 
mere reputation of cohabitation is insufficient to 
raise the presumption unless the jury find from such 
reputation that a marriage existed.® 

Crimes not unthin rule. The presumption of 
coercion will not arise where the crime was a hein- 
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Evidence held to reg.Tiire instruction 
snhznittingr question 
Ky.—Anderson v. Commonwealth. 277 
S.W. 1008, 211 Ky. 726. 

Okl.—Stewart v. State, 111 P.2d 200, 
71 Okl.Cr. 292. 

BZ. Ind.—^Vukodonovich v. State, 150 
KE. 56, 197 Ind. 169. 

Pa.—Commonwealth v. Hand, 59 Pa. 

Super. 286. 

30 C.J. p 792 note 35. 

Evidence held insufilcient to war¬ 
rant instruction on coercion.—Wire- 
man V. Commonwealth, 5 S.'W.2d 884, 
224 Ky. 116. 

94. U.S.—Haningr v. U. S-, C.C.A. 
Neb., 59 F.2d 942. 

Ind.—McGregor v. State, 163 N.E. 
596, 200 Ind. 496—^Vukodonovich v. 
State, 150 N.E. 56, 197 Ind. 169-— 
Dressier v. State, 141 N.E. SOI, 194 
Ind. 8—Caldwell v. State, 137 N.E. 
179, 193 Ind. 237—Tomasello v. 

State, 173 N.E. 235, 91 Ind.App. 670 
—Stadia v. State, 166 N.E. 25, 
89 Ind.App. 192. 

Mass.—Commonwealth v. Helfman, 
155 N.E. 448, 258 Mass. 410. 

Mo.—State v. Patton, 147 S.W.2d 467, 
347 Mo. 303—State v. Hesselmeyer, 
123 S.W.2d 90, 343 Mo. 797—State 
V. Murray, 292 S.W. 434, 316 Mo. 
31—State V. Miller, 62 S.W. 692, 
162 Mo. 253, 85 Am.S.R. 498. 

Okl.—Stewart v. State. 127 P.2d 209, 
74 Okl.Cr. 412—O'Donnell v. State, 
117 P.2d 139, 73 Okl.Cr. 1—Stewart 
V. State, 111 P.2d 200, 71 Okl.Cr. 
29 «g—Paris v. State, 90 P.2d 1078, 
66 Okl.Cr. 236—Sentell v. State, 67 
P.2d 466, 61 OkLCr. 229—Davis v. 
State, 7 P.2d 911, 53 OkLCr. 85— 
Zammer v. State, 300 P. 325, 51 
Okl.Cr. 125—Sanders v. State, 289 


P. 798. 48 OkLCr. 65—^Winer v. 
State, 253 P. 1025, 36 Okl.Cr. 316— 
Ferguson v. State, 233 P. 497, 29 
OkLCr. 238. 

Pa.—Comrnonwealth v. Bore, 13 Pa. 
Dist. & Co. 681, 682, citing Corpus 
Juris. 

S.C.—State V. Minor, 171 S.E. 737, 171 
S.C. 120—State v. McMillan, 142 
S.E. 236, 144 S.C. 121. 

WLVa.—State v. Buchanan, 160 S.E. 

920, 111 W.Va. 142. 

30 C.J. p 792 note 37. 

95. Iowa.—State v. Kuhlman, 220 N. 
W. 118, 206 Iowa 622. 

As not available against husband 
see infra § 224. 

96. Iowa.—State v. Kuhlman, supra. 
N.C.—State v. Nowell, 72 S.E. 590, 156 

N.C. 648. 

30 C.J. p 792 note 38. 

“ITo exact Pule applicable to all 
cases can be laid down as to what 
degree of proximity will constitute 
such presence, because this may vary 
with the varying circumstances of 
particular cases." 

Ind.—Vukodonovich v. State, 150 N.E. 
56, 57, 197 Ind. 169—Caldwell v. 
State, 137 N.E. 179, 182, 193 Ind. 
237. 

Mass.—Commonwealth v. Daley, IS 
N.E. 579, 148 Mass. 11. 

97. Iowa,—State v. Fertig, 67 N.W. 
87, 98 Iowa 139. 

30 C.J. p 792 note 39. 

98. Mo.—State v. Miller, 62 S.W. 692, 
162 Mo. 253, 85 Am.S.R. 498. 

30 C.J. p 792 note 41. 

99. Mass,—Commonwealth v. Rob¬ 
erts. 132 Mass. 267. 

30 C.J. p 792 note 42. 
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' 1. U.S.—Kelly v. U. S.. C.C.A.OkL. 76 
F.2d 847—Haning v. U. S., C.C.A. 
Neb., 59 F.2d 942. 

Ariz.—Encinas v. State, 256 P. 1054, 
1055, 32 Ariz. 200, citing Corpus 
Juris. 

Iowa.—State v. Kuhlman, 220 N.W. 
118, 206 Iowa 622. 

La.—State v. Hollis, 113 So. 159, 163 
La. 952. 

Mass.—Commonwealth v. Daley, 18 
N.E. 579, 148 Mass. 11—Common¬ 
wealth v. Butler, 1 Allen 4. 

Okl.—Keeney v. State, 127 P.2d 387, 
74 OkLCr. 430. 

30 C.J. p 792 note 43. 

2. Ind.—Humble v. State, 160 N.E. 
41, 99 Ind. 653. 

3. U.S.—Shannon v. U. S., C.C.A.OkL. 
76 P.2d 490. 

Husband in nearby residence 
Where husband, wife and others 
were accused in kidnapping conspira¬ 
cy and husband, while guarding vic¬ 
tim in a nearby residence, sent re¬ 
quest to wife to bring food and she 
complied, delivering it to him per¬ 
sonally, she did not presumptively 
act under coercion of husband so as 
to relieve her of responsibility for 
participation in the crime.—Shannon 
V. U. S., supra. 

4 . Va,—^Wampler v. Corporation of 
Norton, 113 S.R 733. 134 Va. 606. 

5. La.—State v. Barnes, 19 So. 251, 
48 La. Ann. 460. 

In case of a mistress the presump¬ 
tion is inapplicable.—Brandon's Case, 
4 City Hall Rec., N.Y., 140. 

6. Ohio.—^Davis v. State, 15 Ohio 72, 
45 Am.D. 559. 
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ous offense,'^ such as murder^ or treason,^ and, ac¬ 
cording to some authority, robbery,^® although ac¬ 
cording to other authority it will arise in a case of 
robbery nor will the presumption arise with ref¬ 
erence to any other crime enumerated by statute as 
being excepted from the operation of the presump¬ 
tion.^^ It has been held that the presumption of 
coercion will not arise .where the crime was of a 
nature more likely to be committed by a woman than 
a man,^^ such as abducting girls for immoral pur- 
poses.i^ Under statutes rendering married women 
competent witnesses, the presumption of coercion 
in the commission of perjury in open court will not 
arise from the husband’s prescnce.i^ 

Effect of statutes. The presumption of coercion 
will not arise under statutes expressly or impliedly 
changing or abrogating the common law in this re¬ 
spect,and it has been held that there is no reason 
for the application of the rule where the effect of 
various statutes is to remove practically all of the 


disabilities and disadvantages of coverture.The 
presumption of coercion has been held not to arise 
from the wife’s commission of a crime in her hus¬ 
band’s presence, under statutes broadly removing 
the disabilities of coverture^^ or completely emanci¬ 
pating married women nor will coercion be pre¬ 
sumed from the husband’s presence under statutes 
providing that a wife is not excused for commis¬ 
sion of a crime in her husband’s presence unless 
it affirmatively appears that violence, threats, com¬ 
mands, or coercion were used.^O However, statutes 
merely enlarging the separate property rights of 
married women do not change the rule.^i 

Operation atid effect of presumption. The pre¬ 
sumption of coercion, in the absence of proof to 
the contrary, may be sufficient to show criminal lia¬ 
bility on the part of the wife .22 The presumption, 
however, is not conclusive, but is merely prima fa¬ 
cie and may be rebutted by evidence that no coer¬ 
cion existed,22 as by evidence that the wife acted 


7 . Iowa.—State v. Reynolds, 179 N. 
W. 308, 189 Iowa 1033. 

30 C.J. P 792 note 50. 

8. Ind.—McGregor v. State, 163 N.B. 
596. 200 Ind. 496—Vukodonovich v. 
State, 150 N.E. 56. 197 Ind. 169-— 
Caldwell v. State, 137 N.E. 179, 193 
Ind. 237—Tomasello v. State, 173 
N.E. 235, 91 Ind.App. 670—Stadia 
V. State, 166 N.B. 25, 89 Ind.App. 
192. 

Okl.—Sentell v. State, 67 P.2d 466, 61 
Okl.Cr. 229. 

Va.—Martin v. Commonwealth, 129 S. 

E. 348, 143 Va. 479. 

30 C.J. p 792 note 51. 
a, Ind.—McGregor v. State, 163 N.B. 
596, 200 Ind. 496—^Vukodonovich 
V. State. 150 N.B. 56, 197 Ind. 169 
—Caldwell v. State, 137 N.E. 179, 
193 Ind. 237—Tomasello v. State, 
173 N.E. 235, 91 Ind.App. 670— 
Stadia v. State, 166 N.B. 25, 89 
Ind.App. 192. 

10. Ala.—-Bibb v. State. 10 So. 506, 
94 Ala. 31, 33 Am.S.R. 88. 

W.Va.—State v. Buchanan, 160 S.B. 
920. Ill W.Va. 142. 

11. Mich.—People v. Wright, 38 
Mich. 744, 31 Am.R. 331. 

30 C.J. p 793 note 54. 

12. Okl.—O’Donnell v. State, 117 P. 
2d 139, 73 Okl.Cr. 1—Stewart v. 
State, 111 P.2d 200, 71 Okl.Cr. 292 
—Paris V. State, 90 P.2d 1078, 66 
Okl.Cr. 236—Sentell v. State, 67 P. 
2d 466, 61 Okl.Cr. 229. 

13. W.Va.—State v. Jones, 45 S.B 
916, 53 W.Va. 613. 

30 C.J. p 793 note 65. 

Keeping houso of prostitution see 
Disorderly Houses § 13. 

14. U.S.—Dawson ^ v. U. S., C.C.A. 
Idaho, 10 F.2d 106, 108, quoting 
Corpus Juris, and certiorari denied 


46 S.Ct. 638, 271 U.S. 687, 70 D.Ed.. 
1152. 

30 C.J. p 793 note 57. 

15. Mass.—Commonwealth v. Moore, 

38 N.E. 1120, 162 Mass. 441. i 

Neb.—Smith v. Myers, 74 N.W. 277, 
54 Neb. 1. 

16. U.S.—U. S. V. Swierzbenski, D. 
C.N.T., 18 F.2d 685. 

Ky.—^Wireman v. Commonwealth, 5 
S.W.2d 884, 224 Ky. 116—Anderson 

V. Commonwealth, 277 S.W. 1008, 
211 Ky. 726—Tewmy v. Common¬ 
wealth, 267 S.W. 1087, 206 Ky. 522 
—Bevins v. Commonwealth, 264 S. 

W, 1063, 204 Ky. 444. 

17. Iowa.—State v. Bazoukas, 286 N. 
W. 458, 226 Iowa 1385—State v. 
Renslow, 230 N.W. 316, 211 Iowa 
642, 71 A.L.R. 1111. 

Earlier cases applyixig rule as to 
presumption.—State v. Kuhlman, 220 
N.W. 118, 206 Iowa 62«—State v. Fer- 
tig, 67 N.W. 87, 98 Iowa 139. 

18. Iowa.—State v. Bazoukas, 286 N. 
W. 458, 226 Iowa 1385—State v. 
Renslow, 230 N.W. 316, 211 Iowa 
642, 71 A.L,R. 1111. 

Kan.—State v. Hendricks, 4 P. 1050, 
32 Kan. 559. 

19. Ky.—^Wireman v. Common¬ 

wealth, 5 S.W.2d 884, 224 Ky. 116 
—Anderson v. Commonwealth, 277 
S.W. 1008, 211 Ky. 726—Tewmy v. 
Commonwealth, 267 S.W. 1087, 206 

522—Bevins v. Commonwealth, 
264 S.W. 1063, 204 Ky. 444. 

Tenn.—Morton v. State, 209 S.W. 644, 
141 Tenn. 357, 4 A.L.R. 264. 

30 C.J. p 793 note 60. 

20 . Ark.—Edwards v. State, 27 Ark. 
493—Freel v. State, 21 Ark. 212. 

21. Mo.—State v. Murray, 292 S.W. 
434, 316 Mo. 31. 

30 C.J. P 793 note 63. 
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22. Mo.—State v. Murray, 292 S.W. 
434, 316 Mo. 31. 

Okl.—Stewart v. State, 127 P.2d 209. 
74 Okl.Cr. 412—Paris v. State, 90 
P.2d 1078, 66 Okl.Cr. 236. 

23. U.S.—Kelly V. U. S., C.C.A.Okl., 
76 F.2d 847. 

Ala.—Mosely v. State, 97 So. 247, 249, 
19 Ala.App. 335, quoting Corpus 
Juris. 

Ind.—McGregor v. State, 163 N.B. 
596, 200 Ind. 496. 

La.—State v. Hollis, 113 So. 159, 163 
La. 952. 

Mo.—State v. Miller, 62 S.W. 692, 162 
Mo. 253, 85 Am.S.R. 498. 

N.J.—State V. Goldfarb, 114 A. 143, 
96 N.J.Law 61. 

N.M.—State v. Asper, 292 P. 225, 35 
N.M. 203. 

Okl.—Stewart v. State. 127 P.2d 209. 
74 Okl.Cr. 412—Sentell v. State, 67 
P.2d 466, 61 OkLCr. 229. 

S.C.—State V. Minor, 171 S.E. 737, 
171 S.C. 120—State v. McMillan. 
142 S.E. 236, 144 S.C. 121—State v. 
Burns, 130 S.E. 641, 133 S.C. 238. 
30 C.J. p 793 note 65. 

Total lack of evidence 

Under some circumstances, the pre¬ 
sumption may be rebutted by the 
total lack of evidence showing or 
tending to show coercion.—Mosely v. 
State, 97 So. 247, 19 Ala.App. 335. 
Evidence held sufficient to overcome 
presumption 

Ind.—^Vukodonovich v. State, 150 N.E. 
56, 197 Ind. 169—Tomasello v. 

State, 173 N.E. 235, 91 Ind.App. 670 
—Hantz v. State, 166 N.B. 439, 92 
Ind.App. 108, followed in Goebel 
V. State, 166 N.E. 446, 89 Ind.App. 
328, and Boston v. State, 166 N.B. 
448, 89 Ind.App. 583. Transfer de¬ 
nied In re Petition to Transfer Ap¬ 
peals, 174 N.E. 812, 202 Ind. 365— 
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of her own free will and volition.^^ It has been 
held that this presumption is slight and may be re¬ 
butted by slight circumstances.-® Proof of the hus¬ 
band’s disapproval is unnecessary to rebut the pre- 
sumption.26 

§ 223. Responsibility of Wife for Husband’s 
Crime 

A wife is not responsible for a crime committed by 
her husband unless she participated therein. 

A wife is not responsible for a crime of her hus¬ 
band,-'^ there being no presumption that the hus¬ 
band is coerced by the wife.^^ Except in case of 
participation in the crime-^ a wife’s guilt of a crime 
committed by her husband may not be presumed,^® 
and she will not be rendered guilty by the fact that 
she had knowledge, or was present at the scene, of 
the crime^^ or failed actively to oppose it.^^ Acts 
done by her after the commission of the crime which 
tend to conceal it and divert suspicion from her hus¬ 
band do not render her guilty of his crime.^^ 

§ 224. Responsibility of Husband for Wife’s 
Crime 

The husband is liable for a crime committed by his 


wife as his agent, or at his command or with his con¬ 
currence, and if the crime is committed in his presence 
his command or concurrence will be presumed. 

The husband is liable for crimes of the wife com¬ 
mitted at his direction or command^^ or with his 
concurrence;^® and his command or concurrence 
vrill be presumed where the wife commits a crime 
in the husband’s presence and with his knowledge.36 
The husband’s liability applies where the wife, un¬ 
der such circumstances, commits an act not malum 
in se but merely an act prohibited by statute.^^ Tj^e 
husband, however, may escape liability by showing 
that the crime was in fact committed against his 
will;3S and, moreover, he is not liable for crimes 
committed by the wife in his absence and without 
his command or concurrence.^^ It has been held 
that the presumption that the wife’s criminal acts 
in the husband’s presence were coerced by him, as 
discussed supra § 222 b, is not available to the state 
as affirmative proof or presumption of the husband’s 
guilt,but there is authority to the contrary. 

Under a statute enlarging the rights of married 
women, to the extent of making husband and wife 
separate and distinct personages, the husband is not 
criminally responsible for the acts of the wife;^^ 


stadia v. State, 166 N.E. 25, 89 Ind. 
App. 192. 

Mo.—State v. Patton, 147 S.W.2d 467, 
347 Mo. 303. 

Okl.—Miller v. State, 10 P.2d 292, 53 
Okl.Cr. 247. 

Va.—Brown v. Commonwealth, 115 
S.E. 542, 135 Va. 480. 

W.Va.—State v. Buchanan, 160 S.E. 

920, 111 W.Va. 142. 

Evidence held insuidcient to over¬ 
come presumption 

Ind.—Welch v. State, 150 N.E. 761, 
197 Ind. 258—Dressier v. State, 141 
N.E. 801, 194 Ind. 8. 

Mo.—State v. Hesselmeyer, 123 S.W. 
2d 90, 343 Mo. 797. 

Okl.—Paris v. State, 90 P.2d 1078, 66 
Okl.Cr. 236. 

24. Ind.—Stadia v. State, 166 N.E. 
25, 89 Ind.App. 192. 

Iowa.—State v. Harvey, 106 N.W. 938, 
130 Iowa 394. 

Mo.—State v. Murray, 292 S.W. 434, 
316 Mo. 31. 

Okl.—Paris v. State, 90 P.2d 1078, 66 
Okl.Cr. 236—Sentell v. State, 67 P. 
2d 466, 61 OkLCr. 229—Winer v. 
State, 253 P. 1025, 36 OkLCr. 316. 

25. Okl.—Stewart v. State, 12? P.2d 
209, 74 OkLCr. 412—O’Donnell v. 
State, 117 P.2d 139, 73 OkLCr. 1— 
Stewart v. State, 111 P.2d 200, 71 
OkLCr. 292. 

Va.—Brown v. Commonwealth, 115 S. 

E. 542, 135 Va, 480. 

30 C.J. p 793 note 65 [c]. 

The individual facts in each case 
must he considered to determine 


whether there has been proof to over¬ 
come the slight presumption that 
where a crime was committed by a 
married woman conjointly with or in 
the presence of her husband, she act¬ 
ed in obedience to his commands and 
under his coercion.—O’Donnell v. 
State, 117 P.2d 139, 73 OkLCr. 1. 

26. Ala.—Mosely v. State, 97 So. 247, 
249, 19 Ala.App. 335, quoting Cor¬ 
pus Juris. 

Mo.—State v. Ma Foo, 19 S.W. 222, 
110 Mo. 7, 33 Am.S.R. 414. 

30 C.J. p 794 note 66. 

27. Tex.—Poston v. State, 119 S.W. 
2d 1053, 135 Tex.Cr. 317. 

30 C.J. p 794 note 68. 

Liability of wife for husband’s viola¬ 
tion of liquor laws see the C.J.S. 
title Intoxicating Liquors § 277, 
also 30 C.J. p 794 notes 81-87, 33 C. 
J. p 607 note 66-p 608 note 76. 

28. S.C.—Charleston v. Van Roven, 
13 S.C.L. 465. 

29. Iowa,—State v. Bazoukas, 286 N. 
W. 458, 226 Iowa 1385. 

30. Iowa.—State v. Bazoukas, supra. 

31. Iowa.—State v. Bazoukas, supra. 

32. Iowa.—State v. Bazoukas, supra. 

33. Iowa.—State v. Kelly, 38 N.W. 
503, 74 Iowa 589. 

30 C.J. p 794 note 68 [a], 

34. La.—State v. Hollis, 113 So. 159, 
163 L^. 952. 

Mo.—State v. Falco, 51 S.W.2d 1030, 
330 Mo. 982. 

Tex.—Stone v. State, 112 S.W.2d 465, 
133 Tex.Cr. 527. 

30 C.J. p 794 note 71. 
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Liability of husband for wife’s viola¬ 
tion of liquor laws see the C.J.S. 
title Intoxicating Liquors § 277, al¬ 
so 30 C.J. p 794 notes 81-87, 33 
C.J. p 607 note 66-p 608 note 76. 
Responsibility for keeping disorder¬ 
ly house see Disorderly Houses § 9 
c. 

35. Ala.—^Williamson v. State, 16 
Ala. 431. 

Tex.—Stone v. State, 112 S.W.2d 465, 
133 Tex.Cr. 527. 

Aiding and encouraging 
If the husband is present when the 
wife commits an offense and, know¬ 
ing her unlawful intent, aids her by 
acts or encourages her by words or 
gestures he will be a principal of¬ 
fender and may be prosecuted as 
such.—Stone v. State, supra. 

36. N.J.—State v. Grossman, 110 A. 
711, 94 N.J.Law 301. 

30 C.J. p 794 note 73. 

37. Ala.—Hensly v. State, 52 Ala. 

10 . 

30 C.J. p 794 note 80. 

38. Mass.—Commonwealth v. Hill, 
14 N.E. 124, 145 Mass. 305. 

30 C.J. p 794 note 74. 

39. Ind.—Shaeklett v. State, 150 N. 
E. 758, 197 Ind. 323. 

30 C.J. p 794 note 76. 

40. Iowa.—State v. Kuhiman, 220 N. 
W. 118, 206 Iowa 622. 

41. Mass.—Commonwealth v. Pratt, 
126 Mass. 462. 

42. Tex.—Poston v. State, 119 S.W. 
2d 1053, 135 Tex.Cr. 317. 
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but it has been held that a statute authorizing a 
married woman to conduct a business in her own 
name does not relieve the husband from criminal lia¬ 
bility for her illegal use of the home premises with 
his knowledge, where it is within his means to pre- 
vent her from so doing.'** 

Forfeitures and penalties. There is authority 
holding broadly that the husband is liable for any 
act of his wife punishable merely by pecuniary for¬ 
feiture whatever the form of prosecution,^^ and he 
has been held liable in a qui tarn action,^5 but other 
authority qualifies the rule by holding that the hus¬ 
band is not liable for a fine inflicted on the wife 
in a criminal prosecution,^^ or where the wrongful 
act was committed on her separate property over 
which he exercised no control.^7 

Crime committed by wife as husband's agent. The 
husband may be liable for a crime committed by 
his wife as his agent,but ordinarily the wife's 
agency will not be extended to embrace criminal 


acts.^® 

§ 225. Joint Responsibility of Husband and 
Wife 

If a wife voluntarily joins with her husband in the 
commission of a crime both are equally guilty and both 
may be Jointly convicted. 

If the wife voluntarily joins with her husband in 
committing a crime, both are equally guilty,'^® and 
this is true of criminal acts distinct from, but com¬ 
mitted in, the course of a conspiracy;®^ and the 
wife can rely on coercion in such a case only where 
proof thereof is adduced at the trial.®^ The fact, 
however, that the wife has committed a crime raises 
no presumption that the husband is also guilty.®^ 
Husband and wife may be jointly convicted of a 
crime jointly committed,®^ or under a joint indict¬ 
ment one may be acquitted and the other convict¬ 
ed,®® although it has been held that where the of¬ 
fense is joint the wife cannot be convicted unless 
the husband also is convicted.®® 


VI. WIFE'S SEPARATE ESTATE 


A. DEFINITION, NATURE, CREATION, AND EXISTENCE 


§ 226. Definition 

A wife’s separate estate Is that from which the 
dominion and control of the husband are excluded, and 
from which he is to derive no benefit by reason of the 
marital relation. 

A wife’s separate estate is that from which the 
dominion and control of the husband are excluded, 
and from which he is to derive no benefit by rea¬ 
son of the marital relation.®'^ It may be equitable 
or statutory, according to the mode of its creation 
as shown infra §§ 228-232. 


§ 227. What Law Governs; Property Ac¬ 
quired in Another Jurisdiction 

The rights of husband and wife in the wife's personal 
property are governed by the iaw of the place of their 
domicile when the property is received. Vested rights 
are not disturbed by a change of residence. 

As between husband and wife their rights in the 
wife's personal property are governed by the law 
of the place of their domicile when the property 
is received.®® Vested rights are not disturbed by 


43. Del.—State v. McDaniel, 1 Houst. 
Cr. 506. 

Mass.—Commonwealth v. Barry, 115 
Mass. 146. 

30 C.J. p 794 note 79. 

44. Ala.—Rather v. State, 1 Port. 
132. 

45. N.T.—^Hasbrouck v. Weaver, 10 
John.s. 247. 

30 C.J. p 795 note 91. 

46. S.C.—State v. Montgomery, 25 S. 
C.L. 120. 

47. N.T.—Utica v. Palmer, 3 N.Y.St. 

200 . 

48. N.Y.—Marselis v. Seaman, 21 
Barb. 319. 

30 C.J. p 795 note 96. 

Wife as agent of husband see supra 
§§ 65-67. 

49. La.—^Wniiams -v.' Fire Ass’n of 
Philadelphia, App., 193 So. 202. 

50. La.—State v. Hollis, 113 So. 159, 
163 La. 952. 


Va.—^Wampler v. Corporation of Nor¬ 
ton, 113 S.E. 733, 134 Va. 606. 

30 C.J. p 795 note 97. 

Mere claim that her husband was 
the guilty party does not exonerate 
a married woman from conviction and 
punishment for crime.—Watson v. 
State, 24 S.W.2d 830, 114 Tex.Cr. 117. 
Joint liability for disorderly house 
see Disorderly Houses § 9 c. 

51. Wis.—Jones v. Monson, 119 N.W. 
179, 137 Wis. 478, 129 Am.S.R. 1082. 

30 C.J. P 795 note 98. 

Conspiracy by husband and wife 
alone see Conspiracy § 37. 

52. La.—State v. Hollis, 113 So. 159, 
163 La. 952. 

53. Utah.—State v. Anderson, 227 P. 
810, 63 Utah 542. 

The fact that the wife wrote and 
mailed a threatening letter raises no 
presumption that the husband was 
also guilty, in the absence of proof 
that he acted in conjunction with her, 
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or aided or abetted her in making 
the threats.—State v. Anderson, su¬ 
pra. 

54. Wis.—Jones v. Monson, 119 N.W. 
179, 137 Wis. 478, 129 Am.S.R. 1082, 

30 C.J. p 795 note 1. 

If the wife freely and deliberately 
participated in the crime she may be 
convicted with her husband.—State v. 
McMillan, 142 S.E. 236, 144 S.C. 121. 

55. S.C.—State v. Montgomery, 25 S. 
C.L. 120. 

56. Ala.—Rather v. State, 1 Port 
132. 

57. Fla.—^Alston v. Rowles, 13 Fla. 
117. 

30 C.J. p 795 note 5. 

58. N.Y.—Perkins v. Guaranty Trust 
Co. of New York, 8 N.E.2d 849, 274 
N.Y. 250, reversing 290 N.Y.S. 125, 
248 App.Div. 712, reargument de- 

j nied Perkins v. Perkins, 10 N.E.2d 
I 589, 274 N.Y. 636, reargument 
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a change of residence;®^ and property acquired by 
a wife as her separate estate does not lose its char¬ 
acter on the removal of the husband and wife with 
the property to another jurisdiction,®® nor will such 
removal convert an equitable estate into a legal 
one.®^ So personal property to which a husband 
acquires title under the law of the place where the 
marriage took place remains his property after re¬ 
moval to another state, although by the laws of the 
latter state such property would be the wife’s sep¬ 
arate estate.®- Where, however, the matrimonial 
domicile is changed, but property acquired by the 
wife in the state of her former residence is allowed 
to remain there, it has been held that the law of 
the place of domicile with reference to married wo¬ 
men’s separate estates does not apply.®® However, 
it has also been held that a wife’s choses in action, 
unreduced to the husband’s possession in a former 
domicile, where he might so have reduced them, 
may become, by the laws of another state to which 
the spouses have removed^ the wife’s separate prop¬ 
erty.®^ In order to protect the wife’s rights, it may 
be necessary to show that the laws of the state 
where the property was acquired were complied 
with.®® It has also been held that the statute law 
of another state, relating to a married woman’s eq¬ 
uitable ownership of real property, will be presumed 
to be similar to that of the forum.®® 

The remedy, in connection with a separate estate 
acquired in another jurisdiction, will be governed 
by the laws of the state in which the action is 
brought.®'^ 

§ 228. Equitable Separate Estate 

The equitable separate estates of married women 
are considered infra §§ 229-231. 


Examine Pocket Parts for later cases. 

§ 229. - Definition and Nature 

A married woman's equitable separate estate is a 
trust, recognized and upheld by courts of equity, secur¬ 
ing property to her sole and separate use during cover¬ 
ture. 

A married woman’s equitable separate estate is 
a trust securing property to her sole and separate 
use during coverture, recognized and upheld by 
courts of equity, to the exclusion, for the purposes 
of such use, of the husband’s general common-law 
rights,®® free from liability for his debts, as shown 
infra § 307. Such estate is not recognized by courts 
of law,®® and is to be distinguished from an ordi¬ 
nary equitable estate, or trust for a married woman, 
to which the common-law marital rights of the hus¬ 
band attach.7® The wife’s right to her separate es¬ 
tate does not depend on her living with her hus¬ 
band 

§ 230. - Mode of Creation 

a. In general 

b. By whom created 

c. Form of words 

d. Necessity for trustee 

a. In General 

An equitable separate estate may be created by set¬ 
tlement, conveyance, or other instrument inter vivos,, 
either before marriage or during coverture, or, in the 
case of personal property, by parol. 

An equitable separate estate may be created by 
will, as discussed infra § 240, by a settlement, con¬ 
veyance, or other instrument inter vivos, either be¬ 
fore marriage *^2 or during coverture,"^® or, in case 


granted Perkins v. Guaranty Trust 
Co. of New York, 11 N.E.2d 741, 

275 N.T. 542, remittitur amended 
Perkins v. Perkins, 12 N.E.2d 571, 

276 N.Y. 553. 

30 C.J. p 807 note 73. 

Ceded territory 

Rights acquired under civil law be¬ 
fore transfer of Spanish provinces 
to United States relating to proper¬ 
ty rights of married women have 
been validated.—Blood v. Hunt, 121 
So. SS6, 97 Fla. 551. 

59. Mo.—Rice v. Shipley, 60 S.W. 
740, 159 Mo. 399. 

30 C.J. p 807 note 74. 

60. Mo.—State v. Smit, 20 Mo.App. 
50. 

30 C.J. p 807 note 75. 

61. Ala.—Gluck v. Cox, 75 Ala. 310. 

62. Ga.—Ellington v. Harris, 56 S.E. 
134, 127 Ga. S5. 119 Am.S.R. 320. i 


63. Ga.—Grote v. Pace, 71 Ga. 231. 
30 C.J. p 807 note 71. 

64. Pa.—McVaugh v. McVaugh, 5 
Leg.Gaz. 17. 

65. Ark.—^Hydrick v. Burke, 30 Ark. 
124, 

66. Kan.—Holthaus v. Parris, 24 
Kan. 784, 

67. N.Y.—Stoneman v. Erie R. Co., 
52 N.Y. 429, 

68. Fla.—^Davis v. Battle, 182 So. 
243, 246, 132 Fla. 240, citing Corpus 
Juris—Bochterle v. Florida Milk 
Co., 182 So. 215, 132 Fla. 827—Blood 
V. Hunt, 121 So. 886, 894, 97 Fla. 
551, citing Corpus Juris. 

30 C.J. p 795 note 8, 

Protection of equity 

Equity will sedulously protect 
wife’s rights under gift settlement, 
or bequest for her separate use.— 
Nave V. Bailey, 160 N.B. 605, 329 Ill. 
235. 


69. Miss.—Musson v. Trigg, 51 Miss. 
172. 

TO. Md.—Bishop v. Safe Deposit & 
Trust Co. of Baltimore, 185 A. 335 
170 Md. 615. 

30 C.J. p 796 note 11. 

Equitable life estate 

Separate equitable estate of mar¬ 
ried woman is a creature of equity, 
controlled by rules different from 
those governing legal or equitable 
life estates.—^Rowley v, American 
Trust Co., 132 S.E. 347, 144 Va. 375, 
45 A.L.R. 738. 

71. Mo.—^Woodward v. Woodward. 
49 S.W. 1001, 148 Mo. 241. 

72. Md.—Mory v. Michael, 18 Md. 
227. 

30 C.J. p 796 note 14. 

73. Ga.—Evans v. Be<^.hune, 27 S.E. 
277, 99 Ga. 582. 

30 C.J. p 796 note 15. 
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of personal property, by parolJ* 

Creation by marriage settlement. A separate es¬ 
tate may be created by a marriage settlement, either 
antenuptial'^® or postnuptial^® Such a settlement 
may be made of a woman’s own property,'?'? al¬ 
though she is an infant,'?® or of property of her 
husband,?® or of some third person.®® There must, 
of course, be no fraud on creditors in such post¬ 
nuptial settlements of the husband’s property.*! To 
create a separate estate, the settlement must clearly 
by apt words exclude the marital rights of the hus¬ 
band,*® although in case of a postnuptial settlement 
by a husband on his wife the use of technical -words, ! 
necessary in conveyances from third persons, is not 
required to create a separate estate.®* 

b. By Whom Created 

An equitable separate estate may be created by some 
third person, or by the husband or wife, or both. 

The settlor or donor of an equitable separate es¬ 
tate may be some third person** or the husband.*® 

By agreement with her intended husband, a wo¬ 
man may, from her own property, make a convey¬ 
ance to a trustee, the property to be for her sepa¬ 
rate use.*® Such a conveyance, however, without 
the prospective husband’s knowledge, may be a 
fraud on his marital rights,*? the question of fraud 
being one of fact in each case.*® Likewise a man 
and woman may, before marriage, provide that the 
property possessed by the wife at the time of the 
marriage or acquired by her during the marriage 
shall be the wife’s separate estate.*® A woman on 
her marriage may also reserve a power to dispose 

XTnder civil law 

Married women under civil law of 
Spain, in force in Florida provinces, 
held property acquired by lucrative 
cause or title as their own property 
separate from that of their husbands. 

—Blood V. Hunt. 121 So. 886, 97 Fla, 

551. 

74. Tenn.—^Williford v. Phelan, 113 
S.W. 365, 120 Tenn. 589. 

30 C.J. p 796 note 16. 

75. Ky.—Cardwell v. Perry, 82 Ky. 

129. 

30 C.J. p 799 note 47. 

76. Tenn.—Walt v. Walt, 81 S.W. 

228, 113 Tenn. 189. 

30 C.J. p 799 note 48. 

77. Ala.—Whittaker v. Van Hoose, 

47 So. 741, 157 Ala. 286. 

30 C.J. p 800 note 49. 

78. Ky.—Duvall v. Graves, 7 Bush 
461. 

79. Va.—Roper v. Wren, 6 Leigh. 38, 

33 Va. 38. 

30 C.J. p 800 note 51. 

80. Miss.—Palmer v. Cross, 9 Miss. 

48. 

41 C.J.S.-46 


§ 230 

of her property, and thus create a separate estate 
for herself.^® 

It is competent for husband and wife to agree 
that property of the wife, whether acquired by her 
before or after marriage, shall be her separate es- 
tate.9i The husband and wife may also by joint 
deed convey her general estate to a trustee for her 
separate use, as shown infra § 245, but the wife’s 
separate statutory estate cannot, by mere agreement 
or contract between husband and wife, be convert¬ 
ed into equitable separate property so as to give her 
power to charge it with her debts and, where 
a judicial decree is necessary to enable the wife to 
claim separate property as a sole trader, the as¬ 
sent of the husband will not alone be sufficient to 
make the goods and profits of her business her sep¬ 
arate estate.^^ 

c. Porm of Words 

No particular form of words Is required to create an 
equitable separate estate, but the intention to exclude 
the husband's marital rights must be manifested in clear 
and unequivocal terms. 

When property is given to a married woman by a 
written instrument, the question whether an equita¬ 
ble separate estate has been created must depend on 
the intention of the grantor, to be collected from 
the language employed in the instrument ^ as a 
whole.94 No particular form of words is re¬ 
quired,95 but the intention to exclude the husband’s 
marital rights and create a separate estate in the 
wife must be manifested in clear and unequivocal 
terms.95 A deed to a married woman in the ordi¬ 
nary form gives her no equitable separate estate.®*^ 

39 ^ Yt.—Bent v. Bent, 44 Vt. 555. 

30 C.J. P 799 note 44. 

90. Md.—Mory v. Michael, 18 Md. 
227. 

30 C.J. p 799 note 45. 

91 . Del.—Kilby v. Godwin, 2 Del. 
Ch. 61. 

30 C.J. P 800 note 57. 

92. Ala.—Loeb v. McCullough, 78 
Ala. 533. 

30 C.J. p 800 note 59. 

93. Ky.—Martin v. Donaldson, 5 Ky. 
L. 253. 

94 . Ala.—^Newman v. James, 12 Ala. 
29. 

Pa.— ^Harris v. McElroy, 45 Pa. 216. 
30 C.J. p 796 note 20. 

95. Ala.—Newman v. James, 12 Ala. 
29. 

30 C.J. p 796 note 21. 

96. Tenn.—Murdock v. Memphis & 
Ohio R. R. Co., 7 Baxt. 557. 

30 C.J. P 796 note 22. 

97. Mont.—Hopkins v. Noyes 2 P. 
280, 4 Mont. 550. 

30 C.J. P 797 note 23. 


HUSBAND AND WIFE 


[o,—White V. Clasby, 14 S.W. 180, 
101 Mo. 162. 

Ky.—Uhng v. Horstman, 8 Bush 
172. 

Lights of creditors with regard to 
marriage settlements generally see 
suiSra § 108. 

2 . Md.—Turton v. Turton, 6 Md. 
375. 

0 C.J. P 800 note 54. 

3. Mass,— Whitten v. Whitten, 3 
Cush. 191. 

0 C.J. p 800 note 55. 

4. Ala.—Haden v. Ivey, 51 Ala. 381. 
0 C.J. p 796 note 17. 

15. Md.—Turton v. Turton. 6 Md. 
375. 

10 C.J. p 796 note 18. 

N.C.—Barnes v. Haybarger, 53 
N.C. 76. 

10 C.J. P 799 note 41. 

j 7 . Pa.—^Duncan’s Appeal, 43 Pa, 67. 

50 C.J. P 799 note 42. 

38. Tenn.—Saunders v. Harris, 1 

TTaarl 1 Sft. 
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Although the words "sole and separate use” are 
those most generally approved,®^ it seems that it is 
sufficient to use either the term '‘sole use” or “sep¬ 
arate use,” or words of similar import.^^ Words 
specifying that the trust “shall not be liable for the 
husband’s debts,” or similar phrases, have been con¬ 
strued both in favor of a separate estate^ and 
against it.- It has been held that a separate estate 
is not created merely by the intervention of a trus¬ 
tee, where the terms of the instrument do not ex¬ 
clude the marital rights of the husband.^ So, 
where property has been conveyed to a trustee in 
trust for a married woman, and the right of di'Spo- 
sition is conferred on him, the beneficiary has no 
separate estate in the property.*^ 

Position of iLwds. Although it is common in a 
conveyance to place the words conveying the sep¬ 
arate estate in the habendum clause, yet it is not 
necessary that they should be either there or in the 
granting clause the intention will be determined 
from the words of the instrument regardless of their 
particular position.® 

d. Necessity for Trustee 

In order to create an equitable separate estate, no 
trustee need be expressly named. 

Formerly the appointment of a trustee seems to 
have been regarded as necessary in order to create 
an equitable separate estate,*^ but it is now the set¬ 
tled rule that in order to create such an estate no 
trustee need be expressly named,® although for the 
sake of prudence and safeguard the naming of a 
third person as trustee often may be advisable.® 
If no trustee is appointed, the husband, when such 
a trust is created, may be considered her trustee.^® 
So, when a gift or conveyance is made directly by 
the husband to the wife, it can be made effective 


in equity only by holding the husband as trustee.^i 
However, it has been held that the husband will not 
be appointed trustee unless in case of some extra¬ 
ordinary emergency.^- 

§ 231. - Effect of Statutes upon Equitable 

Estates 

The separate property acts relating to married women 
have been generally held not to have destroyed their 
equitable separate estates. 

As a general rule, the separate property acts re¬ 
lating to married women have not destroyed their 
equitable separate estates,or enlarged the powers 
of the wife or the trustee with reference thereto, 
although in some jurisdictions it has been held that 
at trust created prior to the adoption of the statute 
became executed after its passage, so as to render 
the wife sui juris as to the trust property.^® An 
equitable separate estate may be created, although 
the statute also provides for a statutory separate es¬ 
tate,^® but equitable and statutory separate estates 
cannot exist at the same time in the same land.i" 

§ 232. Statutory Separate Estate in General 

A statutory separate estate of a married woman is an 
estate made separate by operation of law whereby the 
legal title to the property is vested In her individually 
and for her own use and benefit. Where a statute so 
provides, a married woman must file a schedule or in¬ 
ventory of her separate property. 

As distinguished from an equitable separate es¬ 
tate made separate by operation of the conveyance 
or other instrument creating it, a statutory separate 
estate is an estate made separate by operation of 
law, whereby the legal title to the property is vest¬ 
ed in a married woman individually for her own 
use and benefit.^® Property rights secured to mar¬ 
ried women by legislation have been commonly re- 


9®. Ala.—Newman v. James, 12 Ala, 
29. 

30 C.J. p 797 note 24. 

99- N.C.—Good V. Harris, 37 N.C. 
630. 

30 C.J. p 797 notes 25. 26. 

1. Pa.—Ellis’ Estate, 29 Pa.Dist. 222. 
30 C.J. p 798 note 27. 

2. Ala.—Lewis v. Elrod, 38 Ala. 17. 
30 C.J. p 798 note 28. 

3. Mo.—Warren v. Costello, 19 S.W. 
29, 109 Mo. 338, 32 Am.S.R. 669. 

30 C.J. p 798 note 30. 

4. Mo.—^Lindell Real Estate Co. v. 
Linden, 43 S.W. 368, 142 Mo. 61, 

5. Mo.—Morrison v. Thistle, 67 Mo. 
596. 

6. Ala.—Turner v. Kelly, 70 Ala. 85. 
30 C.J. p 798 note 33. 

7. Ga.—Fears v. Brooks, 12 Ga. 195. 


Ohio.—Phillips V. Graves, 20 Ohio St. 

371, 5 Am.R, 675. 

30 C.J. p 798 note 34. 

8. Tenn.—Travis v. Sitz, 185 S.W. 
1075, 135 Tenn. 156, L.R.A.1917A 
671. 

30 C,J. p 798 note 35. 

9- Ky.—Toombs v. Stone, 2 Mete. 
520. 

30 C.J. p 798 note 36. 

lOw Ga.—Garner v. Lankford, 93 S.E. 

411, 147 Ga. 235. 

30 C.J. p 798 note 37. 

Husband as trustee of wife’s statu¬ 
tory separate estate see infra § 282. 

11. Mo.—Sorrell v. Bradshaw, 222 S 
W. 1024. 

30 C.J. p 799 note 38. 

12. R.I.—^Ely V. Burgess, 11 R.I. 115 . 

13. Md.—^Bishop V. Safe Deposit & 
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Trust Co. of Baltimore, 185 A. 335, 
170 Md. 615. 

30 C.J. p 800 note 61. 

14. Md.—Bishop v. Safe Deposit & 
Trust Co. of Baltimore, supra. 

30 C.J. p 800 note 62. 

15. Ga.—McCraw v. Webb, 68 S.E. 
324, 134 Ga. 579. 

30 C.J. p 800 note 63. 

16. Md.—Bishop v. Safe Deposit & 
Trust Co. of Baltimore, 185 A. 335, 
170 Md. 615. 

30 C.J. p 800 note 64. 

17. Mo.—Clifton v. Anderson, 47 Mo. 
App. 35. 

18. Fla.—Davis v. Battle, 182 So. 
243, 132 Fla. 240, 117 A.L.R. 742— 
Bochterle v. Florida Milk Co., 182 
So. 215, 132 Fla. 827—Blood v. 
Hunt, 121 So. 886, 97 Fla. 551. 

Md.—Bishop v. Safe Deposit & Trust 
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ferred to as the wife’s "statutory separate es- 
tate,’’^® or “separate statutory property,”2° or as 
‘•separate property’’.®®- 

A statutory separate estate may be created by an 
ordinary conveyance, no specific words that the 
estate is for the married woman s sole and separate 
use being necessary .22 

Schedule or inventory. Where a statute so pro¬ 
vides. a married woman is required to file an inven¬ 
tory or schedule of her separate property,^^ the gen¬ 
eral purpose of such statutes being to protect the 
wife’s separate estate against the creditors of the 
husband and notice to the officer at the time of 
a levy is not sufficient.^^ Under some statutes the 
inventory is necessary to protect the property only 
when it is in the husband’s exclusive possession, and 
third persons deal with him on the credit of it with¬ 
out knowledge that it belongs to the wife,^^ and 
in some cases it has been held that actual notice of 
the wife’s ownership renders unnecessary any no¬ 
tice by a formal record.27 Where a schedule is 
filed, it protects only the property mentioned there¬ 
in and not property for which the scheduled prop¬ 
erty has been exchanged and on a second mar¬ 
riage the property must be registered anew.29 

Where the wife’s property remains in the hus¬ 
band’s possession it is liable for his debts unless 


statutory notice of the wife’s ownership is filed for 
record,^® but, notwithstanding the notice is filed, 
the statutory exemption is inapplicable if the debt 
was contracted prior thereto and during the hus¬ 
band’s possession of such property,and, even if 
the debt was contracted before the husband obtained 
possession of the property, if the property is after¬ 
ward left in his hands it will be liable if levied on 
before the filing of the statutory notice.32 How¬ 
ever, notice of the wife’s ownership of property left 
in her husband’s control is not necessary in order 
to preserve it from liability for his debts contracted 
before marriage.22 The filing of a schedule of 
property for a woman prior to her marriage does 
not affect the common-law rights of the husband to 
such property after marriage,although the filing 
of such schedule by a feme sole accompanied by a 
notice of her intended husband’s name has been held 

sufficient.25 

The recording of a chattel mortgage executed by 
a married woman,^^ or of a mortgage due her,37 or 
of a deedSS has been held a sufficient compliance 
with the requirement as far as such property is con¬ 
cerned. However, the recording of a will in which 
property is bequeathed to the wife has been held an 
insufficient compliance with the statute.33 

Failure to file such inventory or schedule does not 
prejudice the wife’s title,^0 or give the husband or 


Co. of Baltimore, 185 A. 335, 170 
Md. 615. 

Pa.—Goldberg v. Goldberg, 51 Dauph- 
Co. 16. 

30 C.J. p 801 note 67. 

May be tangible or intangible prop¬ 
erty 

Under the constitutional provi¬ 
sion that a married woman’s separate 
property may be charged in equity 
and sold for the purchase money 
thereof, married woman’s “separate 
property” may be any property tang¬ 
ible or intangible, and may be an idea 
if purchased and converted into prop¬ 
erty.—Merchant's Hostess Service of 
Florida v. Cain, Fla., 9 So.2d 373. 

19. Va.—^Dezendorf v. Humphreys, 
28 S.E. 880, 95 Va. 473. 

30 C.J. p 801 note 68. 

20. Fla.—Seedhouse v. Broward, 16 
So. 425, 34 Fla. 509. 

21. Fla.—Bochterle v. Florida Milk 
Co., 182 So. 215, 132 Fla. 827—Blood 
v. Hunt, 121 So. 886, 97 Fla. 551. 

22. W.Va.—Radford v. Carwile, 13 
W.Va. 572, 684. 

30 C.J. p 804 note 17. 

23. Mont.—^Wray v. Great Falls Pa¬ 
per Co., 234 P. 486, 72 Mont. 461. 

30 C.J. p 805 note 21. 

Creditor chargeable with notice 
Where married woman had filed in¬ 
ventory of her separate personal 


property with county clerk, plaintiff 
in attachment was chargeable with 
notice that property about to be 
seized was pnma facie her separate 
property and was not subject to sei¬ 
zure for husband’s debts.—Wray v. 
Great Falls Paper Co., supra. 

24. Iowa.—^Mazouck v. Iowa North¬ 
ern R. Co., 31 Iowa 559. 

30 C.J. p 805 note 22. 

25. Iowa.—Williams v. Brown, 28 
Iowa 247. 

26. Mont.—Chan v. Slater, 82 P. 657, 
33 Mont. 155. 

30 C.J. p 805 note 24. 

27. Iowa.—Miller v. Steele, 39 Iowa 
527. 

30 C.J. p 805 note 25. 

28. Ark.—Berlin v. Cantrell, 33 Ark. 
611. 

29 . Or,—Brummet v. Weaver, 2 Or. 
168. 

30. Iowa.—Presnall v. Herbert, 34 
Iowa 539. 

31. Ark.—Lovette v. Longmire, 14 
Ark. 339. 

Iowa.— Miller v. Steele, 39 Iowa 527. 

32. Iowa.—Gray v. Ferreby, 36 Iowa 
146. 

33. Iowa,—Patterson v. Spearman. 
37 Iowa 36. 

34. Ark.—Berlin v. Cantrell, 33 Ark. 

611 . 


35. Mont.—^Palmer v. Murray, 19 P. 
553, 8 Mont. 174—Palmer v. Mur¬ 
ray, 9 P. 896, 6 Mont. 125. 

36. Mont.—^Kelley v. Jefferis, 32 P. 
753, 13 Mont. 170. 

37. U.S.—Clark v. Hezekiah, D.C. 
Ark., 24 F. 663. 

38. Mont.—Montana Impr. Co. v. 
Colter, 19 P. 216, 7 Mont. 541. 

30 C.J. p 805 note 35. 

39. Ark.—^Howell v. Howell, 19 Ark. 
339. 

40. Ark.—German Bank v. Himstedt, 
42 Ark. 62. 

Contesting attachment sale 

Married woman in conversion suit 
against officer taking cattle under 
writ against husband could contest 
legality of attachment sale, notwith¬ 
standing failure to file certificate.— 
Kolas V. Larochelle, 169 N.E. 662, 270 
Mass. 49. 

Wife carrying on business 

Failure of surviving wife, suing 
to enforce resulting trust in hus¬ 
band’s property, to file certificate 
as married woman, wa-s held immate¬ 
rial, except as evidence on ownership, 
and on death of husband occasion for 
certificate by married woman doing 
business ceased, and wife’s property 
was no longer liable for husband’s 
debts.—Chase v. Chase, 171 N.E. 651, 
271 Mass. 485. 
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his creditors any authority to dispose of it,^^ espe¬ 
cially where the statute is permissive rather than 
mandatory.^2 such case the wife may prove her 
title by other evidence,the only effect of failure 
to file the inventory being to cast on her the burden 
of proof. 

§ 233. Married Women’s Property Acts 

The validity and construction of statutes confer¬ 
ring property rights on a married woman are con¬ 
sidered generally infra §§ 23-1-236. 

Examine Pocket Parts for later cases. 

§ 234. - Constitutionality 

Vested rights which a husband has in the property 
of his wife cannot be disturbed by statutes relating to 
the separate property of married women. 

Vested rights which a husband has in the prop¬ 
erty of his wife cannot be disturbed by legisla¬ 
tion,'^® and according to some authorities his right 
to reduce her choses in action to his possession is 
such a right, and cannot be removed by a subsequent 
statute,while other authorities hold that such 
right is not vested and may be taken away at any 
time before the property has actually been reduced 
to the husband’s possession.'^” However, there is no 
constitutional objection to the married women’s 
acts as far as they relate to property acquired by 
the wife after their enactment, although the mar¬ 
riage took place prior thereto.'^S Thus a statute 
providing that the future rents or profits of any 
property then owed by the wife shall not be sub¬ 
ject to the debts or contracts of her husband does 
not impair any vested right of the husband or in¬ 
fringe any right belonging to his creditors.^^ So, 


I where land of the wife owned at the time of her 
marriage is converted into money after the passage 
of an act making her personalty her separate prop¬ 
erty, the rights of the husband in the land do not 
follow and attach to the money,®® but it has been 
held that, under a statute providing that all prop¬ 
erty thereafter acquired by a married woman shall 
be her separate property, the income paid to a mar¬ 
ried woman under a trust existing at the passage 
of the act and providing for the payment to her 
of such income annually is not property acquired 
after the passage of the act.®^ A mere expectancy 
of the husband which has not ripened into a vested 
right or interest is not such a right as is protected 
against legislative abrogation,52 and this is also true 
as to the wife’s personal property in the joint 
possession of husband and wife, but to which the 
husband made no claim before the enactment of the 
married women’s act.53 

§ 235. - Construction and Operation in 

General 

a. In general 

b. Strict or liberal construction 

a. In General 

statutory and constitutional provisions reiating to the 
separate property of married women ordinarily preserve 
such property from liability for the husband's debts and 
deprive him of his common-law marital rights therein. 

The statutes commonly known as “married wo¬ 
men’s acts” are designed to effect, not so much the 
creation of a power which the wife never possessed, 
as a partial or complete restoration of the power 
she lost by marriage.54 In general, such statutes,5® 
or like provisions found in the constitutions in some 


41. Mass.—Kolas r. Larochelle, 169 
N.E. 662, 270 Mass. 49. 

30 C.J. p 805 note 39. 

42. S.D.—^Anderson v. Medbery, 92 N. 
W. 1089. 16 S.D. 324. 

30 C.J. p 805 note 40. 

43. Okl.—Bagg v. Shoenfelt, 176 P. 
511, 71 Okl. 195. 

30 C.J. p 805 note 41. 

44. Okl.—Caylor Lumber Co. v. 
Mays. 174 P. 521, 73 Okl. 30. 

S.D.—Anderson v. Medbery, 92 N.W. 
1089, 16 S.D. 324. 

45. Wis.—Boehmer v. Kalk, 144 N. 
W. 182, 155 Wis. 156, 49 L.R.A.,N. 
S.. 487. 

30 C.J. p 802 note 84. 

46. Ga.—^Arnold v. Limeburg-er, 49 
S.E. 812, 122 Ga. 72. 

30 C.J. p 802 note 85. 

47. Miss.—Clarke v. McCreary, 20 
Miss. 347. 

30 C.J. p 802 note 86. 


4& N.T.—Sleight v. Reed, 18 Barb. 

159. 

30 C.J. p 802 note 87. 

49. Conn.—Vail v. Vail, 49 Conn. 52 
30 C.J. p 802 note 88. 

50. Mo.—Gordon v. Gordon, 82 S.W 
11, 183 Mo. 294. 

51. Conn.—Vail v. Vail, 49 Conn. 52. 

52. U.S.—^Neilson v. Kilgore, Tenn., 
12 S.Ct. 943, 145 U.S. 487, 36 L.Ed. 
7S6. 

30 C.J. p 803 note 91. 

53. Neb.—Deck v. Smith, 11 N.W. 
852, 12 Neb. 389. 

54. Utah.—In re Petersen's Estate, 
93 P.2d 445, 97 Utah 324. 

30 C.J. p 801 note 71. 

55. Ala.—American Nat. Bank & 
Trust Co. V. Powell, 178 So. 21, 235 
Ala. 236. 

N.J.—Bucci V. Popovich, 115 A. 95, 
93 N.J.Eq. 121, affirmed 116 A. 923, 
93 N.J.Eq. 511. 
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Pa.—Clark v. Clark, 17 Pa.Dist. & Co. 
500. 

R.I.—Bloomfield v. Brown, 25 A.2d 
354, 67 R.I. 452, 141 A.L.R. 170. 
Tenn.—Priest v. Williamson County 
Banking & Trust Co., 251 S.W. 904, 
148 Tenn. 87—Tellico Bank & Trust 
Co. V. Loomis, 246 S.W. 21, 147 
Tenn. 158—Robertson v. Wade, 68 
S.W.2d 487, 17 Tenn.App. 457. 

30 C.J. p 801 note 72. 

General property acts as authorizing 
married woman to become partner 
see supra § 211. 

The husband occupies the same re¬ 
lation as does a stranger to the sepa¬ 
rate statutory property of the wife.— 
Wolkau V. Wolkau, 132 N.E. 507, 299 
Ill. 176—30 C.J. p SOI note 72 [a]. 
Place of marriage 

A statute providing that the prop¬ 
erty of a woman “hereafter married 
in this commonwealth” shall remain 
her sole and separate property in¬ 
cludes a woman who has her domicile 
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jurisdictions,®® preserve the wife’s separate property 
from liability for the husband’s debts and deprive 
him of his common-law marital rights therein, ex¬ 
cept such as have become vested before the statute 
takes effect, as shown supra § 234. Under some of ■ 
the provisions the wife becomes a feme sole as to 
•such property with power to dispose of or encum¬ 
ber it and make contracts with respect to it to the 
came extent as though she were unmarried,®? while 
others limit in some respects the powers and con¬ 
tractual rights which married women may exercise 
with reference to their separate estates.^^ 

The married women’s acts do not, except to the 
extent specified therein, remove the common-law 
disabilities of coverture, as discussed supra § 178, 
or change the general status or relation of husband 
and wife,®^ but leave the duties and responsibilities 
of each to the other, in matters not relating to the 
wife’s separate property, as they were at common 
law and a statute merely providing that the prop¬ 
erty of the wife shall be free from her husband’s 
debts does not deprive him of all his marital 
rights,®^ nor does a statute d'eclaring what shall be 
the separate estate of a married woman and provid¬ 
ing that it shall be under her sole control apply to 
estates in entirety.®^ 

To the extent the wife’s disabilities are removed, 
she is subject to all the incidental and correlative 
burdens and obligations.^^ 


§ 235 

b. Strict or Liberal Construction 

Statutes relating to the separate property of mar¬ 
ried women have been rigidly applied and not extended 
by implication beyond their strict letter, but, being 
remedial, they are given a liberal construction as to 
their clearly expressed subject matter. 

Some authorities, following the rule of construc¬ 
tion generally applicable to statutes in derogation of 
the common law, have held that statutes conferring 
property rights on a married woman, in so far as ^ 
they are in derogation of the common law, are to be 
strictly construed, and that such rights are to be 
limited to those expressly mentioned in the stat¬ 
ute.^ According to this rule, the statutes cannot 
be enlarged by construction beyond the plain mean¬ 
ing of the language used,65 or what is required to 
give them a reasonable and proper effect,6® and the 
wife’s separate estate wdll be confined to such class¬ 
es of property as are expressly specified.^? Other 
authorities, some of them in the same jurisdictions 
as those holding the principle of strict construction 
applicable, have taken the view that statutes remov¬ 
ing from married women, as to their separate es¬ 
tates, the disabilities attached to coverture, are re¬ 
medial or enabling and, applying the general rule 
of construction covering statutes of that nature, 
have held that they should be liberally construed in 
order to secure and enforce the rights actually giv¬ 
en, and to carry out the intent and purpose of the 

law.6S 

However, these apparently conflicting views may 


in the state at the time of the mar¬ 
riage, although the marriage is sol¬ 
emnized in another state.—^Woodbury 
V. Freeland, 16 Gray, Mass., 105. 

56. Fla.—Bailey v. Smith, 103 So. 
833, 89 Fla. 303. 

N.C.—In re Longley, 171 S.B. 788, 205 
N.C. 488—Turlington v. Lucas, 119 
S.E. 366, 186 N.C. 283. 

S.C.—Burwell v. South Carolina Tax 
Commission, 126 S.E. 29, 130 S.C. 
199, 38 A.L.R. 1256. 

Utah.—In re Petersen’s Estate, 93 P. 

2d 445, 97 Utah 324. 

30 C.J. p 801 note 73. 

57. Mo.—Murphy v. Wolfe, 45 S.W. 
2d 1079, 329 Mo. 545—Melinik v. 
Meier, App., 124 S.W.2d 594. 

Neb.—John Fletcher College v. Fail¬ 
ing’s Estate, 238 N.W. 750, 121 Neb. 
847. 

N.J.—Cockrell v. McKenna, 142 A. | 
20, 104 N.J.Law 592, stating rule 
under New York statute. 

Or.—Stout V. Van Zante, 219 P. 804, 
109 Or. 430, rehearing denied 220 
P. 414, 109 Or. 430. 

Pa—In re Wolfgang’s Estate, 15 
Northumb.Leg.J. 367. 

R.I.—Bloomfield v. Brown, 25 A.2d 
354, 67 R.I. 452, 141 A.L.R. 170. 


S.D.—Scotvold V. Scotvold, 298 N.W. 
266. 

Tenn —Matthews v. Matthews, 148 S. 

W.2d 3, 24 Tenn. App. 580. 

Utah.—In re Petersen’s Estate, 93 P. 
2d 445, 97 Utah 324—Williams v. 
Peterson, 46 P.2d 674, 86 Utah 526. 
30 C.J. p 801 note 75. 

58. Ala.—American Nat. Bank & 
Trust Co. V. Powell, 178 So. 21, 235 
Ala. 236. 

pia.—Bailey v. Smith, 103 So. 833, 
89 Fla. 303. 

NJ.—Hopper v. Gurtman, 18 A 2d 
245. 126 N.J.Law 263. 133 A.L.R. 
621, affirming 8 A.2d 376, 17 N.J. 
Misc. 289. 

30 C.J. p 801 note 76. 

Identical marital rights 

Some statutes have been held to 
make the marital rights of husband 
and wife identical as regards their 
property.—Bishop v. Safe Deposit & 
Trust Co. of Baltimore, 185 A. 335, 
170 Md. 615. 

59. Pa.—In re Bramberry, 27 A. 405, 
156 Pa, 628, 36 Am.S.R. 64, 22 L.R. 
A. 594. 

30 C.J. p 802 note 78. 
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60. R.I.—Bloomfield v. Brown, 25 A. 
2d 354, 67 R.I. 452, 141 A.L.R. 170. 

30 C.J. p 802 note 79. 

61. Ind.—Junction R. Co. v. Harris, 
9 Ind. 184, 68 Am.D. 618. 

Md.—Schindel v. Schindel, 12 Md. 108. 

62. Mo.—Frost v. Frost, 98 S.W. 527, 
200 Mo. 474, 118 Am.S.R. 689. 

63. N.T.—Bodine v. Killeen, 53 N.Y. 
93. 

64. Del.—Heitz v. Sayers, 121 A. 225, 
2 W.W.Harr. 207. 

Mich.—Brown v. Fifield, 4 Mich. 322. 
30 C.J. p 803 note 95. 

65. N.Y.—Fitzgerald v. Quann, 17 N. 
E. 354, 109 N.Y. 441. 

30 C.J. p 803 note 96. 

—Jooss V. Fey, 29 N.E. 136, 
129 N.Y. 17, reversing 9 N.Y.S. 275. 

67. Mo.—Gordon v. Gordon, 82 S.W. 
11, 183 Mo. 294—Black v. Slaton, 92 
Mo.App. 662. 

68. Del.—Heitz v. Sayers, 121 A. 225, 
2 W.W.Harr. 207. 

N.J.—Bucci V. Popovich, 115 A. 95, 93 
N.J.Ea. 121. affirmed 116 A. 923, 93 
N.J.Eq. 511. 

30 C.J. p 803 note 3—12 C.J. p 718 
note 19. 
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be reconciled, and both rules applied to the same 
act according to the nature of the provisions to be 
construed.®^ So it has been said that the married 
women’s acts, being in derogation of the common- 
law privileges of a husband, are to be rigidly ap¬ 
plied and not extended by implication beyond their 
strict letter but, being also remedial, they should 
have a liberal construction as to their clearly ex¬ 
pressed subject matter.70 It has also been held that 
a liberal construction will be given only where it 
is sought to benefit the married woman, not where 
an attempt is made to turn the phraseology of the 
law, b}'" a liberal construction, to defeat conveyanc¬ 
es to wives, and as far as such an attempt is con¬ 
cerned the law should be construed strictissimi ju- 
risJi 

§ 236. - Retroactive Operation 

The general rule of statutory construction, that all 
statutes are to be construed as having only a prospective 
operation unless the intention of the legislature to give 
them a retroactive effect is clearly indicated, applies to 
the married women’s acts. 

The general rule of statutory construction, that 
all statutes are to be construed as having only a 
prospective operation unless the intention of the 
legislature to give them a retroactive effect is clear¬ 
ly indicated, applies to the married women’s acts.72 
These acts will not be construed retrospectively 
where such construction will affect rights which 


have vested at the time of their enactment, jjqj. 
will the provisions of the statute regulating the lia¬ 
bility of the separate estate of a married woman ap¬ 
ply to contracts and engagements entered into by 
her before the commencement of the act, but only 
to those made thereafter. 

The rule against a retrospective construction does 
not, however, apply to statutes providing new rem¬ 
edies or changing the procedure, since no vested 
right in property is thereby affected,^nd this is 
true also where the statute merely enlarges the pow¬ 
er of disposition of her separate estate by a mar¬ 
ried woman,76 but a remedial statute will not be held 
to apply to an action pending at the time it takes 
effect, to enforce a liability created by a former 
law, the remedies under which are expressly pre¬ 
served in the later act.77 

§ 237. Nature of Property Which May Be 
Held as Separate Estate 

Any kind of property, either real or personal, may 
constitute a separate estate, and It has been held that 
wearing apparel, however acquired, is the separate prop¬ 
erty of the wife. Also a policy of insurance on the hus¬ 
band's life for'the betiefit of the wife becomes her sep¬ 
arate property. 

Any kind of property, either real or personal,78 
including money,79 and choses in action,*# or any 
interest in property,8i such as a fee,#* life estate,#8 
or a term for years,** may constitute a separate 


69. Del.—Heitz v. Sayers, 121 A. 
225, 2 W.W.Harr. 207. 

70. Del.—Heitz v. Sayers, supra. 
N.Y.—Quilty V. Battle, 32 N.E. 47, 

135 N.T. 201, 17 LRA. 521, modify¬ 
ing 15 N.Y.S. 765, 61 Hun 164. 

71. X.Y.—Matter of Mitchell, 16 N. 
T.S. 180, 61 Hun 372. 

72. Cal.—Ingoldsby v. Juan, 12 Cal. 
564. 

Ky.—Foley v. Wynn, 109 S.W.2d 569, 
270 Ky. 185. 

Miss.—Clarke v. McCreary, 20 Miss. 
347, 354. 

30 C.J. p 804 note 9. 

73. Mo.—Mathis v, Melton, 238 S.W. 
806, 293 Mo. 134. 

30 C.J. p 804 note 10, p 528 note 74 
[b] (3). 

74. Ohio.—^Hershizer v. Florence, 39 
Ohio St. 516. 

30 C.J. p 804 note 11. 

75. Ky.—Parker v. Parker, 80 S.W. 
209, 25 Ky.L. 2193. 

30 C.J. p 804 note 13. 

76. Ky.—Cropper v. Bowles, 150 S. 
W. 380, 150 Ky. 393. 

30 C.J. p 804 note 14. 

77. Ala.—Jordan v. Smith, 3 So. 703, 
S3 Ala. 299. 


78. Fla.—Bailey v. Smith, 103 So. 
833, 89 Fla. 303. 

R-I-—Bloomfield v. Brown, 25 A.2d 
354, 67 R.I. 452, 141 A.L.R. 170. 

30 C.J. p 805 note 43. 

79. Miss,—Mitchell v. Mitchell, 35 
Miss. 108. 

Va.—Price v. Planter’s Nat. Bank, 23 
S.B. 887, 92 Va. 468, 32 L.R.A. 214. 
30 C.J. p 805 note 44. 

Money received for relinqnishiusT oth¬ 
er rights 

Money paid to the wife under her 
agreement to relinquish all other 
rights in the husband's estate is her 
separate property and if invested by 
her cannot be claimed by the hus¬ 
band on her decease.—^klcKennan v. 

I Phillips, 6 W^hart., Pa., 571, 37 Am. 
ID. 438. 

Money paid under separation agree¬ 
ment 

Money paid to the wife under a 
separation agreement, a reconcilia¬ 
tion subsequently taking place, can¬ 
not be recovered from her by the ex¬ 
ecutor of the husband, if the latter, 
during his lifetime made no clsdim for 
its return.—Knapp v. Knapp, 55 N.W 
353, 95 Mich. 474. 

80. Ala.—Sloan v. Frothingham, 72 
Ala. 589. 
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Va.—Price v. Planter's Nat. Bank, 23 
S.E. 887, 92 Va. 468, 32 L.R.A. 214. 
30 C.J. p 805 note 45. 

81. Fla.—Bailey v. Smith, 103 So. 
833, 89 Fla. 303. 

H I.—Bloomfield v. Brown, 25 A.2d 
354, 67 R.I. 452, 141 A.L.R. 170. 
—Price V. Planter’s Nat. Bank, 23 
S.E. 887, 92 Va. 468, 32 L.R.A. 214. 
Zieasehold 

Pa.—Smith v. Franklin, 20 Pa.Dist. & 
Co. 131. 

Trust fund 

A trust fund provided to secure the 
support of a woman and her family 
may be the separate estate of a mar¬ 
ried woman, even though it be in 
such form that the beneficiary cannot 
assign or convey or devise it or use 
it in any manner otherwise than that 
specified in the terms of the trust.— 
Meyer v. Meyer, 102 N.W. 62 123 
Wis. 538. 

82. Ala.—Short v. Battle. 52 Ala. 
456. 

30 C.J. p 805 note 47. 

83. Ga.—Heath v. Miller, 44 S E. 13, 
117 Ga. 854. 

30 C.J. p 805 note 48. 

84. W.Va.—Stewart v. Stout, 18 S.E. 
726. 38 W.Va. 478. 

30 C.J. p 805 note 49. 
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estate. There may likewise be a separate estate in 

an estate in remainder^® or in reversion.86 

A statutory separate estate will be confined, how¬ 
ever, to the kinds of property expressly mentioned 
in the statute,*^ and an equitable separate estate to 
the property which the instrument creating the es¬ 
tate shows was intended to be covered.*® 

Wearing apparel. Under some statutory and con¬ 
stitutional provisions wearing apparel may become 
the wife’s separate estate by gift from the hus¬ 
band,®® and it has been held that wearing apparel, 
however acquired, is her separate property.®® 
However, it has been held that wearing apparel and 
personal ornaments of a married woman, furnished 
by the husband as his marital duty, or purchased by 
her with his money, do not become the wife’s sepa¬ 
rate property,®’- although she may retain as her para¬ 
phernalia such wearing apparel as she may have 
at his death®® or on separation from him.®® 

Gifts, such as jewels and ornaments, from a third 
person to a married woman are, however, consid¬ 
ered a part of her separate estate.®* 

Life insurance. A policy of insurance on the hus¬ 
band’s life for the benefit of the wife becomes her 
separate property,®® regardless of the fact that his 
marital rights are not expressly excluded:®« and 
in some jurisdictions this results from express pro¬ 
visions of the statutes.®’ Such a policy is assign¬ 
able by her the same as any other chose in action, 
provided she has general authority to transfer her 
property.®® Statutes, however, sometimes fix a max¬ 


imum limit of the amount of such insurance that 
shall inure to her separate use.®® 

\^■here a wife’s interest in a fund represented by 
a mutual benefit certificate issued to her husband 
did not become vested until his death because of his 
reserved right to change the beneficiary, such inter¬ 
est was part of her general and not of her sepa¬ 
rate estate, since the same event which made the 
interest vested also terminated the coverture.* 

§ 238. Property of Wife at Time of Marriage 

Under statutes relating to property rights of married 
women, property owned by the wife at the time of her 
marriage ordinarily rennains her separate estate as 
though she were sole. 

Under statutes relating to the property rights of 
married women, property owned by the wife at the 
time of her marriage ordinarily remains her sepa¬ 
rate estate as though she were sole.® The personal 
and real* property of the wife are included within 
such provisions, as well as equitable interests there¬ 
in.® By renunciation of his marital rights, a hus¬ 
band may also create for the benefit of the wife an 
equitable estate out of property brought by her to 
the marriage,® and where property is ghen by a 
husband to his wife before marriage and after mar¬ 
riage is recognized by him as the wdfe s propert}' his 
marital rights do not attach.’ 

Property may be secured to a single woman for 
her sole and separate use, and on her marriage she 
will continue to hold the property as her separate 


85. Ky.—Thompson v. McCloskey, 4 
Ky.L. 899, 12 Ky.Op. 80. 

W.Va.—Sehon v. Bloomer, 78 S.E. 105, 
72 W.Va. 316. 

30 C.J. P 806 note 50. 

86. Pa.—Darlington's Appeal, 86 Pa. 
512, 27 Am.R. 726. 

Va.—Price v. Planter’s Nat. Bank, 
23 S.E. 887, 92 Va. 468, 32 L.R.A, 
214. 

30 C.J. p 806 note 51. 

87. Vt.—Seaver v. Lang, 104 A. 877, 
92 Vt. 501. 

30 C.J. p 806 note 54. 

93 . Va.—Price v. Planter's Nat. 
Bank, 23 S.E. 887, 92 Va. 468, 32 
L.R.A. 214. 

30 C.J. p 806 note 55. 

89. N.Y.—Whiton v. Snyder, 88 N.T. 
299 

S.C.—State V. Pitts, 12 S.C. 180, 32 
Am.R. 508. 

90. Ala.—New Morgan County Build¬ 
ing & Loan Ass'n v. Plemmons, 97 
So. 46, 210 Ala. 16. 

91. Mich.—Smith v. Abair, 49 N.W. 
509, 87 Mich. 62. 

30 C.J. p 806 note 58. 


Wife's paraphernalia see supra § 23. 

92. Ind.—State v. Hays, 21 Ind. 288. 

93. Vt.—^Delano v. Blanchard, 52 Vt 
578. 

94. U.S.—In re Grant, C.C.Mass., 10 
F.Cas.No.5,693, 2 Story 312. 

30 C.J. P 806 note 62. 

95. Ky.—Conn v. White, 224 S.W. 
764, 189 Ky, 185. 

Tenn.—Marquet v. .®tna Life Ins. 
Co., 159 S.W. 733, 128 Tenn. 213, L. 
R.A.1915B 749, Ann.Cas.l915B 677. 
VTis.—Boehmer v. Kalk, 144 N.W. 182, 
155 Wis. 156, 49 L.R.A.,N.S., 487. 
30 C.J. P 806 note 65. 

96. Ala.— Williams v. Williams, 68 
Ala. 405. 

97 . Ky.—Conn v. White, 224 S.W. 
764, 189 Ky. 185. 

30 C.J. P 806 note 67. 

98. Md.—Whitridge v. Barry, 42 
Md. 140. 

30 C.J. P 807 note 69. 

99. Mo.— Judson v. Walker, 55 S.W. 
1083, 155 Mo. 166. 

30 C.J. P 807 note 70. 

Tenn.— Littleton v. Sam, 150 S.W. 

727 


423, 126 Tenn. 461, 41 L.R.A.,N.S., 
1118. 

2 . Iowa.—Benson v. Burgess, 243 N. 
W. 188, 214 Iowa 1220. 

30 C.J. p 807 note 85. 

3 . jq-.y,—Fitch v. Rathbun, 61 N.T. 
579. 

30 C.J. P 808 note 86. 

Good will of business, where con¬ 
nected with goods and business 
owned by a married woman, consti¬ 
tutes a part of her separate estate 
under a statute providing that per¬ 
sonal property belonging to a woman 
at her marriage remains a separate 
property.—Morgan v. Perhamus, 36 
Ohio St. 517, 38 Am.R. 607. 

4. Iowa.—Benson v. Burgess, 243 N. 
W. 188, 214 Iowa 1220. 

30 C.J. P 808 note 87. 

S C.—Witsell V. Charleston, 7 S. 
C. 88. 

30 C.J. P 808 note 88. 

6. Ky.—Jones v. Nisbet 12 Ky.L. 
796. 

30 C.J. P 808 note 90. 

7. Tenn.—Young v. Young, Ch., 64 S. 
W. 319. 
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estate.^ In some jurisdictions it has been held that 
property given to a woman while she is single for 
her sole and separate use, and not in contemplation 
of any particular marriage, ma}’’ be held by her free 
from the control of her husband on subsequent mar¬ 
riage but in other jurisdictions it has been held 
that a separate estate cannot be created in a feme 
sole unless in contemplation of her marriage with 
a particular person.^O 

Although a married woman comes into posses¬ 
sion of real estate after the passage of a statute 
conferring certain rights on married women, if her 
title is derived through a will which took effect be¬ 
fore the passage of such act, her rights in the prop¬ 
erty are determined by the law as it existed prior 
to the passage of the statute."^^ 

§ 239. Gift to Wife 

a. In general 

b. From husband 

a. In G-eneral 

Under statutes relating to the separate property of 
married women, gifts to the wife constitute her sole and 
separate estate, and an equitable separate estate may also 
be created by gift to the wife. 

Under statutes relating to the separate property 
of niarried women, a wife holds to her sole and sep¬ 
arate use property subsequently acquired by gift;i 2 
and under the term “gift” a grant of realty is in- 
cluded.^3 So a gift of personal property may be 
made to her by parol if followed by delivery.!^ The 
gift may consist of the husband’s property purchased 
by the donor at a sheriff’s sale, and the fact that 
the gift is subject to a reservation in favor of the 


donor does not convert it into a sale.^S ^ 
holding her husband’s note, given to her by her fa¬ 
ther as her separate estate, is, on the death of her 
husband, entitled to the same rights and privileges 
as his other creditors.^® 

An equitable separate estate may also be created 
by gift to the wife from a third person where the 
intention to create such estate is clearly expressed, 
and the insolvency of the husband will not affect 
the validity of the gift.^s Such gift may be to a 
trustee for the wife’s separate use,i^ and if no trus¬ 
tee is named a trust is nevertheless implied.-^ How¬ 
ever, unless an equitable estate is constituted, by 
the use of apt words indicating an intention to ex¬ 
clude the husband’s marital rights, a gift to the 
wife will, in the absence of statutory provisions to 
the contrary, become the property of the husband,^! 
although he may waive his rights by assenting to 
the gift and treating the property as belonging to 

his wife. 

Property given to a wife before her marriage, 
without words of restriction, cannot, after mar¬ 
riage, be converted by the donor into a separate 
estate to the prejudice of the husband’s creditors.23 

b. From Husband 

A husband ordinarily may create in equity a separate 
estate In his wife by gift, and under some statutes a 
wife's separate estate may consist of property acquired 
by gift from her husband. 

The husband may, by gift to his wife, unless such 
gift is paraphernalia,^^ create in equity a separate 
estate in her.25 The evidence of such gift must, 
however, clearly show the husband’s intention to 
divest himself of the property,26 although it is not 


8. Tenn.—Travis v. Sitz, 1S5 S.W. 
1075, 135 Tenn. 156, L,R.A.1917A 
671. 

30 C.J. p 80S note 92. 

3- Md.—^Waters v. Tazewell, 9 Md. 
291. 

30 C.J. p SOS note 93. 

10. Pa.—Quinn’s Estate, 22 A. 965, 
144 Pa. 444. 

30 C.J. p SOS note 94. 

11. D.C.—White V. Hilton, 13 D.C. 
339. 

12. Fla.—Commercial Bldg. Co. v. 
Parslow, 112 So. 37S, 93 Fla. 143. 

30 C.J. p 808 note 99. 

Conveyance to linsT>and 

Conveyance of land to one subse¬ 
quently becoming husband of daugh¬ 
ter was held not shown intended as 
gift to daughter.—^Harrelson v. Har- 
relson, 263 S.W. 107, 304 Mo. 250. 

13. Mass.—^Libby v. Chase, 117 Mass. 
105. 

N.J.—^Adams v. Ross, 30 N.J.Law 505, 
82 Am.D. 237. 


14. Tenn.—^Williford v. Phelan, 113 
S.W. 365, 120 Tenn. 589. 

30 C.J. p 808 note 2. 

15. Pa.—^Hess v. Brown, 2 A. 416, 
111 Pa. 124. 

30 C.J. p 809 note 4. 

16. Ky.—Martin v. Curd, 1 Bush 
327. 

17. Tenn.—Williford v. Phelan, 113 
S.W. 365, 120 Tenn. 589, 597. 

30 C,J. p 809 note 5. 

18. Mo.—Holthaus v, Hornbostle, 

I 60 Mo. 439. 

19. Mo.—Bay v. Sullivan, 30 Mo. 191. 
30 C.J. p 809 note 7. 

20- Pa.—Gamble’s Estate, 13 Phila. 
198. 

21. Mo.—Powell V. Scott, 43 Mo.App. 
206, following Nicholson v. Flynn, 
24 Mo.App. 571. 

30 C.J. p 809 note 9. 

22. Vt.—Richardson v. Merrill, 32 
Vt. 27. 

30 C.J. p 809 note 10. 
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23. Ky.—^Brown v. Arnold, 5 Ky.Op. 
236. 

24. U.S.—In re Grant, C.C.Mass., 10 
F.Cas.No.5,693, 2 Story 312. 

25. N.J.—Spingarn v. Spingarn, ISC’’ 
A. 764, 8 N.J.Misc. 423. 

Tenn.—Robertson v. Wade, 68 S.W.2d_ 
487, 17 Tenn.App. 457. 

30 C.J. p 809 note 15. 

Failure to draw allowance 
A wife does not acquire a proper- 
j ty right in her husband’s money by 
failure to draw an allowance agreed 
to be given her.—In re Andrade's Es¬ 
tate, 299 N.Y.S. 329, 164 Misc. 714, af¬ 
firmed 12 N.T.S.2d 784, 257 App.Div. 
813, motion denied 14 N.Y.S.2d 279, 
257 App.Div. 958, and reargument de¬ 
nied 14 N.Y.S.2d 279, 257 App.Div. 
958. 

26. Mass.—Sweeney v. Boston Five? 
Cents Sav. Bank, 116 Mass. 384. 

30 C.J. p 809 note 16. 
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necessary to use the technical words required where 
the gift is from a third person.^? The gift must, 
of course, be free from fraud on creditors,^8 al¬ 
though it may be valid as against the husband even 
if invalid as against creditors.29 A husband may 
also, by his acts, relinquish his marital rights in 
the personal property of the wife so that it becomes 
her sole and separate property-^® 

Under the statutes generally the wife’s separate 
estate may consist of property acquired by gift 
from her husband,^^ although under some statutes 
property so acquired, with certain exceptions in 
some jurisdictions as to wearing apparel and similar 
articles, is excluded from her separate statutory es- 
tate.^2 When the wife may acquire by gift from 
her husband, improvements by him upon her lands 
will, if such is his intention, pass to her by way of 
gift.93 

§ 240. Property Devised or Bequeathed to 
Wife 

a. In general 

b. Devise or bequest in trust 
a. In General 

A separate estate may be created by devise or be¬ 
quest, and, while no particular form of words is re¬ 
quired, the intent of the testator must clearly appear. 

An equitable separate estate may be created by 
devise or bequest,and in many jurisdictions, un¬ 
der the constitutional and legislative provisions re¬ 
lating to the property of married women, property 
devised or bequeathed in the ordinary way to a wife 


becomes her statutory separate e^rate.^5 An ordi¬ 
nary bequest to a single woman, may, by antenup¬ 
tial agreement with her husband, be secured to her 
sole and separate use,^® and the husband may also 
waive his marital rights by failure to assert them,^*^ 
or by postnuptial agreement,^^ or by his desertion. 

According to some authorities a separate estate 
may, by proper words, be created by will in favor 
of a single woman, which will be good against her 
future husband’s marital rights, although no partic¬ 
ular marriage is contemplated when the estate is 
given.^® Other authorities, however, have held that 
a separate estate cannot be created in a feme sole 
unless at the time the will is executed a marriage 
with a particular person is in contemplation,^^ and 
the fact that the devisee is a married woman at the 
time of testator’s death is immaterial.^2 

Construction. In order to create an equitable sep¬ 
arate estate by will, it is necessary, as in the case 
of any other instrument purporting to vest such 
an estkte, that the testator’s intent clearly appear by 
the employment of sufficient words, although no par¬ 
ticular form is required.^^ The courts have at 
times, however, taken into consideration the cir¬ 
cumstances, and have given effect to an intention 
made clear by their light.'*^ Where the statute 
specifies what kind of property shall become the 
wife’s separate estate, the rule of strict construc¬ 
tion applies, and accordingly a provision that stocks 
and bonds of any kind given by a parent to a 
daughter with the proceeds thereof” shall become 
her separate estate does not include a bequest to a 
daughter, consisting of money derived from divi- 


27. Tenn.—Robertson v. Wa^e, 68 S. 
W.2d 487, 17 Tenn.App. 457. 

30 C.J. P 809 note 17. 

28. S.C.—Hodges V. Cobb, 42 S.C.L. 
50. 

SO C.J. p 810 note 18. 

29. Ala.—Fury ear v. Fury ear, 12 
Ala. 13. 

30. Ky.—Bennett v. Bennett, 120 S. 
W. 372, 134 Ky. 444. 

30 C.J. p 810 note 20. 

Waiver of marital rights as to prop¬ 
erty: ! 

Acquired by husband in trust for 
wife see infra § 250. 

Purchased with wife’s money see 
infra § 252. 

31. Fa.—Norbeck v. Davis, 27 A. 
712, 157 Fa. 399. 

30 C.J. p 810 note 21. 

32. Vt.—Fletcher v. Wakefield, 54 
A 1#12, 75 Vt. 257. 

30 C.J. p 810 note 22. 

33. Me.—Humphreys v. Newman, 51 
Me. 40. 

Okl.—Tates v. Tates, 219 P. 705, 93 
Okl. 94. 


Rights and liabilities of husband as 
to improvements generally see in¬ 
fra § 299. 

34. Fla.—Commercial Bldg. Co. v. 
Farslow. 112 So. 378, 93 Fla. 143. 

30 C.J. p 810 note 25. 

35. Fla.—Commercial Bldg. Co. v. 
Farslow, supra. 

30 C.J. p 810 note 26. 

36. Ohio.—Hardy v. Van Harlingen, 

7 Ohio St 208. 

37. Conn.— Bidwell v. Beckwith, 85 
A. 682, 86 Conn. 462. 

38. Md.—Smith v. McAtee, 27 Md. 

420, 92 Am.D. 641. j 

39 . Vt.—Frary v. Booth, 37 Vt. 78. 

40. Tenn.—Starnes v. Allison, 2 
Head 221. 

30 C.J. P 811 note 27. 

41 ^ Pa.— In re Hays’ Estate, 134 A. 

*402, 286 Pa. 520. 

30 C.J. P 811 note 28. 

42. Pa.—Quin’s Estate, 22 A 965, 
144 Pa. 444. 

30 C.J. p 811 note 28. 
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43. Ga.—Thrash v. Hardy, 31 Ga. 

203—Freeman v. Flood, 16 Ga. 528. 
Ind.—Brumfield v. Drook, 101 Ind. 
190. 

Mass.— Smith v. Wells, 7 Mete. 240, 
39 Am.D. 772. 

N.C.— Faribault v. Taylor, 58 N.C. 
219. 

Pa.—^In re Steinmetz’s Estate, 31 A. 
1092, 168 Fa 175—Heck v. Clip- 
penger, 5 Pa. 385. 

S.C.—Ellis V. Woods. 30 S.C.Eq. 19, 
Tenn.—Pearson v. Davis, 1 Heisk 
593 —Starnes v. Allison, 2 Head 221. 
30 C.J. p 811 note 35. 

Words held ixLStLfficient 
Ala.—Furlow v. Merrell, 23 Ala. 705. 
N.C.—Crawford v. Shaver, 37 N.C. 
238. 

Pa.— Torbert v. Twining, 1 Teates 
432, 

Va.—Buck v. Wroten, 24 Graft. 250, 
65 Va. 250. 

30 C.J. P 811 note 35 [c]. 

44. Mass.—Smith v. Wells, 7 Mete. 
240, 39 Am.D. 772. 
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dends on stocks and bonds.^^ If a bequest is made 
to husband and wife jointly "'and to the survivor of 
them,” no separate estate is created under a statute 
making property that comes to her by devise or be¬ 
quest her separate property:^® and the term “be¬ 
queathed,” under circumstances showing knowledge 
of technical terms by the testator, will be limited 
to personal property in connection with the crea¬ 
tion of a separate estate.'^" 

By the general principle that the married wo¬ 
men’s property acts are not retroactive, the hus¬ 
band’s marital rights will attach to a legacy to which 
the wife’s title accrued before the passing of a stat¬ 
ute securing her property to her,48 but it has been 
held that, where the wife does not come into pos¬ 
session of a legacy until after the passage of the 
act, she is entitled to such legacy as separate prop¬ 
erty.'^® So, where a remainder interest, although 
devised prior to the statute, does not vest by the 
death of the life tenant until after the passing of 
the statute, such interest becomes a separate es¬ 
tate.®® 

b. Devise or Bequest in Trust 

A devise or bequest may be made in trust for the 
sole and separate use of a married woman provided the 
intention to do so cleariy appears. 

A devise or bequest may be made in trust for the 
sole and separate use of a married woman,®! pro¬ 
vided the intention to create such separate use in 
trust clearly appears,®^ and the fact that no trustee 
is named is immaterial.®® When a separate use 
trust is created in the proceeds of the sale of lands, 
the same is not changed because the beneficiary 
elects to take the land instead of the proceeds.®^ In 
determining the intention of testator, different 
clauses of the will should be construed together,®® 


and a subsequent clause not sufficient in itself to 
create a separate estate may suffice for that purpose 
if, when read with a preceding clause, the inten¬ 
tion to create such estate is sufficient.®® On the 
other hand, a clause creating a trust, but not for 
separate use, will not be construed with a preceding 
clause creating a separate estate if the subsequent 
clause is entirely distinct from the preceding, and 
complete and intelligible in itself.®"^ The savings 
from the income of a trust estate paid to the wife 
have been held, by force of statute, although passed 
subsequently to her marriage, to be her statutory 
separate estate, free from any vested rights of the 
husband.®® 

§ 241. Property Inherited by Wife 

A wife ordinarily may take, as her separate estate, 
property acquired by descent or distribution. 

Under many statutory or constitutional provi¬ 
sions the wife may take, as her separate estate, 
property acquired by descent or distribution,®® but a 
statute providing that a married woman may hold 
for her separate use property acquired by “gift, 
grant, devise or bequest,” does not include prop¬ 
erty inherited.®® Before the distribution is made, 
a share is “property,”®! and, where the statute spec¬ 
ifies as her separate estate “property owned at the 
time of her marriage,” a share to which she is en¬ 
titled on marriage is a part of her separate estate, 
although not distributed until after her marriage.®^ 
Under a statute specifying property acquired by in¬ 
heritance or distribution, it has been held that a 
share paid after the statute takes effect becomes 
separate property, although the wife was entitled to 
the same before the statute was passed.®® 

Even if the husband has any marital rights in 
property inherited by his wife, he may waive them,®^ 


45. Mo.—Hart v. Leete, 15 S.W. 976, 
104 Mo. 315. 

46. Mass.—Phelps v. Simons, 34 N. 
K 657, 159 Mass. 415, 38 Am.S.R. 
430. 

47. Pa.—^Keating v. McAdoo, 36 A. 
218, 180 Pa. 5. 

48. W.Va.—Sehon v. Bloomer, 78 S. 
E. 105, 72 W.Va. 316. 

N.y.—^Westervelt v. Gregg, 12 N.T. 
202, 52 Am.D. 160. 

49. Va.—^Alexander v. Alexander, 7 
S.E. 335, 85 Va. 353, 1 L.R.A. 125. 

50. W.Va.—Sehon v. Bloomer, 78 S. 

B. 105, 72 W.Va. 316. 

30 C.J. p 811 note 44. 

51. N.C.—Faribault v. Taylor, 58 N. 

C. 219. 

30 C.J. p 811 note 45. 


52. Conn.—Morgan v. Thames Bank, 
14 Conn. 99. 

30 C.J. p 811 note 46. 

53. Pa.—Holliday v. Hively, 47 A. 
988. 198 Pa. 335. 

54. Pa.—Holliday v. Hively, supra. 

55. Ga.—Clarke v. Harker, 48 Ga. 
596. 

56. N.C.—Davis v. Cain, 36 N.C. 304. 

57. Pa.—Evans v. Knorr, 4 Rawle 

66 . 

58. N.Y.—Rieben v. White, 43 Barb. 
92. 

59. Fla.—Commercial Bldg. Co. v. 
Parslow, 112 So. 378, 93 Fla. 143. 

Kan.—Rost v. Heyka, 299 P. 969, 133 
Kan. 292. 

30 C.J. p 812 note 55. 

DistxibiitioxL 

Under a statute providing that 
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married women may become seized 
or possessed of property, real or 
personal, by distribution, the word 
“distribution” applies as well to real¬ 
ty derived by descent as to personal¬ 
ty received from the estate of an 
ancestor.—Robinson v. Payne, 58 
Miss. 690. 

60. N.J.—Horner v. Webster, 33 N. 
J.Law 387. 

61. Ala.—Sharp v. Burns, 35 Ala. 653 
—Smile v. Siler, 35 Ala. 88. 

62. Ala.—Sharp v. Burns, 35 Ala. 
653. 

30 C.J. p 812 note 59. 

63. Miss.—Lanehart v. Jeter, 36 
Miss. 650. 

30 C.J. p 812 note 60. 

64. Tenn.—Robertson v. Wade, 68 S. 
W.2d 487, 17 Tenn.App. 457. 
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as by placing the property in trust for her,65 or by 
agreeing to hold it as her trustee,®® or by other acts 
evidencing an intention to treat it as her separate 
property.®*^ 

§ 242. Property Conveyed to, or for Use of. 
Wife 

Conveyances by a husband to his wife are con¬ 
sidered generally supra §§ 132-139. 

Examine Pocket Parts for later cases, 

g 243. - Conveyance to Wife in General 

A wife's equitable separate estate may be created 
by a conveyance to her using words showing an intent 
that she hold the property as her sole and separate 
estate; and under married women’s property acts a 
statutory separate estate may be created by a convey¬ 
ance to or for a wife. Whether a deed creates an 
equitable or a statutory separate estate depends on its 
language. 

A married woman's equitable separate estate may 
be created by a conveyance to her using words 
showing an intent that she hold the property as her 
sole and separate estate,®® and such conveyance may 
be either in trust®9 or a direct conveyance.*^® The 
sufficiency of the words used to show that the es¬ 
tate is for her separate use to the exclusion of the 
husband's marital rights is considered supra § 230. 
Under married women's property acts, a statutory 
separate estate may be created by a conveyance to 


or for the wife,*^^ and for the creation of the stat¬ 
utory estate no intention to create a separate es¬ 
tate need be expressed in the deed.*^^ So the inter¬ 
est of the wife in property conveyed to her and her 
husband jointl}" is her separate property.'* Wheth¬ 
er the deed creates an equitable or a statutory sep¬ 
arate estate depends, therefore, on the language 
thereof,although in some states the statutes con¬ 
vert an equitable estate in trust into a legal estate.'® 

In the absence of a statute authorizing the crea¬ 
tion of a statutory separate estate by ordinary con¬ 
veyance, a deed which is ineffectual to create an 
equitable separate estate owing to the lack of such 
clearly expressed intention will convey an ordinary 
legal estate to the wife to which the husband’s mar¬ 
ital rights will attach;*^® conveyance to a trustee, 
resulting in an ordinary trust estate, will not ex¬ 
clude the husband’s rights.*^ ^ An ordinary deed can¬ 
not, by parol, be changed into a deed creating an 
equitable separate estate.*^® 

g 244. - Conveyance from, or at Request 

of. Husband 

A conveyance by a husband to his wife, or by a third 
persbn to her at his request, is said to vest a separate es¬ 
tate’in her; more particularly, an equitable separate 
estate may be vested In her by such a conveyance, or, 
under wome statutes, a statutory separate estate. 

A conveyance by a husband to his wife has been 
said to pass to her a separate estate*^® for her sole 


65. Ga.—^Hubbard v. Price, 24 Ga. 
631. 

66. Ind.—Brookville Nat. Bank v. 
Kimble. 76 Ind. 195. 

S.C.—Wadsworthville Poor School v. 
Bryson, 13 S.E. 619, 34 S.C. 401. 

67. Tenn.—Robertson v. Wade, 68 S. 
W.2d 487, 17 Tenn.App. 457. 

30 C.J. p 812 note 65. 

ea N.y.—^W ood V. Wood, 83 N.T. 

575, affirming 18 Hun 350. 

30 C.J. p 812 note 67. 

69. Ill.—^Nave V. Bailey, 160 N.E. 

605, 609, 329 Ill. 235. 

30 C.J. p 812 note 68. 

“To create a trust of such char¬ 
acter, technical words are not neces¬ 
sary, but whether it was created is to 
be determined by the language used.” 
—^Nave V. Bailey, supra. 

Statutes as not executing trust 
Neither statute of uses nor married 
women’s act executed trust created 
by deed for married woman and chil¬ 
dren.—^Nave V. Bailey, supra. 

Buies of construction 

Rules applicable to deed in deter¬ 
mining whether trust for separate 
benefit of married woman and chil¬ 
dren was created do not necessarily 
control as to estate granted; but 
rules pertaining to construction of 


deeds control construction of deed 
as to estate created.—Nave v. Bailey, 
supra. 

70. Tenn.—Travis v. Sitz, 185 S.W. 
1075, 135 Tenn. 156, L R.A.1917A 
671. 

30 C.J. p 812 notes 67, 69. 

71. Mass.—McGowan v. Donaldson, 
128 Mass. 169. 

30 C.J. p 812 note 71. 

72. Ky.—Harlan v. Harlan, 139 S.W. 
1063, 144 Ky. 817. 

30 C.J. p 813 note 72. 

73. W.Va.—Smith v. New Hunting- 
ton Gen. Hospital, 99 S.E. 461, 84 
W.Va. 281. 

30 C.J. P 813 note 73. 

74. W.Va.—Jones v. Jones, 32 S.E. 
463, 96 Va. 749. 

30 C.J. p 813 note 74. 

75. Ga.—^Harrold v. Westbrook, 2 
S.E. 695, 78 Ga. 5. 

30 C.J. P 813 note 75. 

Effect of statutes on equitable es¬ 
tates see supra § 231. 

76. Mont.—Hopkins v. Noyes, 2 P. 
280, 4 Mont. 550. 

30 C.J. P 813 note 76. 

77. Va.—^White v. White, 16 Gratt. 
264, 57 Va. 264, 80 Am.D. 706. 

30 C.J. P 813 note 76 [a]. 
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78. Mo.—Paul V. Leavitt, 53 Mo. 
595. 

79. U.S.—^Watson v. TJ. S., D.C.N.C., 
34 F.Supp. 777. 

Tenn.—Robertson v. Wade, 68 S.W. 2d 
487, 17 Tenn.App. 457. 

Tex.—Emery v. Barfield, Civ.App., 138 
S.W. 419. 

Conveyances by husband to wife gen¬ 
erally see supra §§ 132—139. 

Nature of estate or interest created 
by conveyance from husband to 
wife see supra § 137. 

Consideration; fraud or coercion 
“Property owned by a husband and 
deeded voluntarily to his wife upon 
what he then regarded as sufficient 
consideration, without fraud or coer¬ 
cion, is the wife's separate property.” 
—^Arliskas v. Arliskas, 175 N.E. 6, 7, 
343 Ill. 112. 

Source of funds 

(1) Property conveyed by husband 
to wife is her separate property, al- 
thcmgh husband furnishes money to 
purchase property.—^Arliskas v. Ar¬ 
liskas, supra. 

(2) The legal effect of a convey¬ 
ance of land by a husband to his 
wife was to invest in her the sepa¬ 
rate interest in the land regardless 
of whether the husband had paid 
therefor the separate funds of his 
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and separate use,^® which she can convey,and a 
conveyance to a wife at the direction of the hus¬ 
band, who paid for the property, vests in her a sep¬ 
arate estate therein.^^ Under some statutes a con¬ 
veyance from husband to wife creates in the latter 
a statutory separate estate,and a conveyance to 
her by a third person through the husband’s pro¬ 
curement may create such separate estate, either 
in connection with a consideration moving from 
her®4 or by way of gift from the husband, when 
such a gift, under the statute, may become her sep¬ 
arate property.® 5 

More particularly an equitable separate estate may 


be created in the wife by a direct conveyance from 
the husband,®® or a conveyance to her at his re¬ 
quest by a third person,®*^ and she can dispose of 
such estate as she would any other separate es¬ 
tate.®® Where such equitable separate estate is cre¬ 
ated, the legal title remains in the husband, whom 
equity will regard as trustee for the wife;®^ but 
by force of statute a deed from the husband direct¬ 
ly to the wife may vest in her the legal title.^® 

The wife cannot acquire legal title from the hus¬ 
band where he has previously divested himself of 
the title and, therefore, has no title to convey. 
Where the statute provides that property acquired 


wife or community funds or both.— 
Bott V. Wright, 132 S.W. 960, 62 Tex. 
Civ.App. 632. 

Wife’s agreement to reconvey 

Where a husband conveys proper¬ 
ty to his wife on her express agree¬ 
ment to reconvey it to him on re¬ 
quest, he becomes the equitable own¬ 
er, although record title stands in 
her name.—Laudano v. Laudano, 142 
A. 407, lOS Conn. 37. 

80. Tenn.—Jefferson County Bank v. 
Hale, 2S0 S.W. 40S, 152 Tenn. 648. 

81. Tenn.—Jefferson County Bank v. 
Hale, supra. 

Conveyance of separate estate gen¬ 
erally see infra §§ 367-388. 

82. Tenn.—Nelson v. Bergman, 242 
*S.W. 387, 146 Tenn. 376—Robertson 
V. Wade, 68 S.W.2d 487, 17 Tenn, 
App. 457. 

Same rule as to personalty 
Conn.—D’Addario v, Abbott, 24 A,2d 
245, 128 Conn. 506. 

83. Ky.—Harlan v. Harlan, 139 S.W. 
1063, 144 Ky. 817. 

30 C.J. p 814 note 90. 

Statutory separate estate in general 
see supra § 232. 

84. U.S.—Sykes v. Chadwick, D.C., 
18 Wall. 141, 21 L.Ed. 824. 

30 C.J. p 814 note 91. 

Part payment with wife’s money see 
infra § 251. 

85. Wis.—Price v. Osborn, 34 Wis. 
34. 

30 C.J. p 814 note 92. 

Gift by husband to or for wife gen¬ 
erally see supra §§ 147-154. 

86. Ark.—^Wilkerson v. Powell, 291 
S.W. 799, 173 Ark. 33. 

30 C.J. p 690 note 44, p 813 note 79. 
Community or separate estate see 
infra | 491. 

Equitable separate estate generally 
see supra §§ 228-231. 

ITot mere life estate 

A direct deed from a husband to 
his wife conveys to her an equitable 
title and not a mere equitable life 
estate; the husband retains legal ti¬ 
tle but, on his death, the use is ex¬ 
ecuted and his legal title merges into 


the equitable title of the wife.—^Wil- 
kerson v. Powell, 291 S.W. 799, 173 
Ark. 33. 

87. U.S.—In re Foss, C.C.Me., 147 F. 

790. 

30 C.J. p 813 note 80, 

S8, Ark.—^Wilkerson v. Powell, 291 
S.W. 799, 173 Ark. 33. 

89. Ark.—Wilkerson v. Powell, su¬ 
pra. 

Mo.—Carson v. Berthold & Jennings 
Lumber Co., 192 S.W. 1018, 270 Mo. 
238. 

30 C.J. p 691 note 47. 

No action of ejectment could be 
maintained where plaintiff claimed ti¬ 
tle through successive deeds after a 
direct deed from a husband to his 
wife which conveyed to the wife only 
an equitable interest in the property. 
—Kinney v. Dexter, 51 N.W. 82, 81 
Wis. 80. 

90. Fla.—Hunt v. Covington, 200 So. 
76, 145 Fla. 706. 

Mo.—Hall V. Hall, 145 S.W.2d 752, 346 
Mo. 1217—Friedel v. Bailey, 44 S. 
W.2d 9, 329 Mo. 22. 

30 C.J. p 691 note 49. 

Effect of statutes generally see su¬ 
pra §§ 231-236. 

Present right to legal title 

The effect of a statute validating 
a direct conveyance from one spouse 
to the other is to vest in the grantee 
a present right to the legal title 
without the necessity of resorting to 
equity to compel a conveyance.—Hal- 
lanan v, Hamilton, 142 A. 27, 104 N. 
J.Law 632. 

Prior to statute 

Before the enactment of the mar¬ 
ried woman’s statute, a direct con¬ 
veyance by a husband to his wife 
gave her only an equitable estate, 
but when he predeceased her the dry 
trust which remained in the husband 
would be executed by the statute of 
uses and the legal and equitable ti¬ 
tles would merge.—Carson v. Bert¬ 
hold & Jennings Dumber Co., 192 S.W. 
1018, 270 Mo. 238. 

In Alabama 

(1) By reason of statute, a direct 
conveyance from husband to wife 
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places the legal title in the wife, so 
as to give her a fee simple estate, 
in the absence of a trustee charged 
with legal duties, and the act applies 
even as to existing conveyances, in 
the absence of intervening rights of 
a third person.—Heidt v. Wallace, 
194 So. 501, 239 Ala. 246—McCarty v. 
Skelton, 172 So. 901, 233 Ala. 531— 
Manning v. Pippen, 5 So. 572, 86 Ala. 
357, 11 Am.S.R. 46. 

(2) Where a wife acquired equita¬ 
ble title from a direct conveyance by 
her husband, and thereafter the stat¬ 
ute became effective and gave her le¬ 
gal title, an action of ejectment could 
not be maintained against her by a 
person who claimed through the hus¬ 
band by a conveyance made after 
the statute.—Heidt v. Wallace, supra. 

(3) Where a husband conveys 
property directly to his wife and 
she conveys to a third person and 
then dies, the title of the grantee is 
insufficient to sustain an action of 
ejectment, since it was before the 
statute became effective; had the 
suit been brought after the statute 
operated to transfer legal title the 
suit could have been maintained.— 
Manning v. Pippen, supra. 

(4) Prior to the statute of 1886- 
1887, a conveyance from a husband 
to his wife gave her only an equita¬ 
ble estate which she could transfer 
or encumber as though she were sole, 
but legal title remained in the hus¬ 
band and descended to his heirs at 
his death.—Heidt v. Wallace, supra— 
Powe V. McLeod, 76 Ala. 418—McMil¬ 
lan V. Peacock, 57 Ala. 127—30 C.J. 
p 691 note 49 [b]. 

(5) The equitable title which the 
wife received prior to the statute was 
similar to the estate created by a 
husband's conveyance to a trustee 
for the use of his wife, and it was 
distinguishable from the wife’s sep¬ 
arate legal estate which she could 
have by reason of the constitution or 
statutes.—^Neville v. Cheshire, 50 So. 
1005, 163 Ala. 390. 

91. Or.—Seniaer v. Berry, 96 P. 1070^ 

52 Or. 212. 
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by the wife during marriage in any other way than 
bv gift or conveyance from her husband shall be 
her separate property, she cannot, in such a case, 
derive from him by ordinary conveyance a legal 
separate estate.92 

A direct conveyance from the husband,^3 or a 
conveyance from another at his direction, where 
he pays the consideration,9^ does not require the 
same technicality of expression to create the sepa¬ 
rate estate as is necessary in conveyances from a 
third person. This rule has been applied to per¬ 
sonal property,®^ but some authorities have held that 
no separate estate in land is created by a convey¬ 
ance to a wife, whether executed by the husband or 
a stranger, unless the intention to exclude the hus¬ 
band’s rights appears from the language of the in- 

strument.33 

The conveyance to the wife may be for a con¬ 
sideration,or, if free from fraud on the husband’s 
existing creditors, may be by way of gift, as ap¬ 
pears supra § 239. 

A conveyance by a husband to his wife, or by a 
third person to her at his request, must be without 
fraud as to the husband’s existing creditors, other¬ 
wise it will be subject to their claims and it 
has been held that a husband may properly pur¬ 
chase land and invest his wife with an interest there¬ 
in if he has no creditors at the time of the pur- 
chase.93 Property purchased for the wife with 
money borrowed by the husband,^ or transferred to 
her by his voluntary conveyance w^hen he is in 
debt,2 may be liable for his creditor’s claims. The 
property is not liable for debts accruing after the 
conveyance.^ 

If the title to land purchased is taken in the 


§ 246 

wife’s name because the husband is an alien, and 
in pursuance of an arrangement between them that 
the husband should deal in real estate and the deeds 
thereof should be taken in the wife’s name, and the 
land is afterward sold by the husband for his own 
benefit under the same arrangement, the proceeds of 
the sale belong to him.'^ 

§ 245. - Conveyance by Husband to Trus¬ 

tee for Wife 

An equitable separate estate may be created by a 
conveyance by a husband to a trustee for the separate 
use of his wife, and a joint conveyance by husband and 
wife to a trustee may convert the wife’s general estate 
Into her separate estate. 

An equitable separate estate may be created by 
a conveyance by a husband to a trustee for the sep¬ 
arate use of his wife,^ and it seems that the hus¬ 
band himself may be the trustee.^ While the in¬ 
tention to create the separate use should be clear 
and definite,'^ the circumstances may serve to estab¬ 
lish it.3 So a joint conveyance by husband and 
wife to a trustee may convert the wife’s general es¬ 
tate into her separate estate,® but not unless ap¬ 
propriate words are used to show an intention to 
create a separate estate.^® 

g 246. - Conveyance through Third Per¬ 

son 

A separate estate may be created by a conveyance by 
a husband to his wife through a third person, but au¬ 
thorities differ as to whether this may be done where a 
wife is not permitted to acquire property directly from 
her husband. 

A separate estate may be created by a conveyance 
by a husband to his wife through a third person as 
intermediary,and this rule has been affirmed even 
by authorities recognizing the rule that a wife can- 


92. Del.—Reynolds v. Donaway, 108 
A. 139, 30 Del. 461. 

30 C.J. p 814 note 96. 

93. Tenn.—Barnum v. Le Master, 75 
S.W. 1045, 110 Tenn. 638, 69 L.R.A. 
353. 

30 C.J. p 691 note 53. p 813 note 81. 
Form of words for creating separate 
estate generally see supra § 230. 

94. Tenn.—Ferguson v. Booth, 160 
S.W. 67, 128 Tenn. 259, Ann.Cas. 
1915C 1079. 

30 C.J. p 813 note 82. 

95. Ky.—Bennett v. Bennett, 120 S. 
W. 372, 134 Ky. 444. 

30 C.J. p 813 note 83. 

96. Ky.—Craine v. Edwards, 17 S.W. 
211, 92 Ky. 109, 13 Ky.L. 499. 

30 C.J. p 814 note 84. 

97. Ala.—Goodlett v. Hansell, 66 Ala. 
151. 


Tenn.—Bamum v. Le Master, 75 S.W. 
1045, 110 Tenn. 638, 69 L.R.A. 353. 

98. Me.—Merrill v. Jose, 16 A. 254, 
81 Me. 22. 

30 C.J. p 814 note 93. 

99. Mich.—Jaffe v. Ackerman, 272 
N.W’'. 685, 279 Mich. 304 —Turner v. 
Davidson, 198 N.W. 886, 227 Mich. 
459. 

U.S.—Backer v. Meyer, C.C.Ark., 
43 F. 702, appeal dismissed 13 S.Ct. 
1043, 149 U.S. 765, 37 L.Ed. 965. 

2 . U.S.—Snyder v. Martin, C.C.I11., 
39 F. 722. 

3 _ Me.—Holmes v. Farris, 63 Me. 
318. 

30 C.J. p 814 note 94. 

4 ^ N Y,—Dunn v. Hornbeck, 72 N.T. 

80, affirming 7 Hun 629. 

5 _ Ya.—Jones v. Jones, 32 S.E. 463, 
96 Va. 749. 

30 C.J. p 814 note 97. 
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0 , U.S.—Wilson V. Riddle, Ga., 8 S. 

Ct. 255, 123 U.S. 608, 31 L.Ed. 2 S 0 , 
construing Georgia statutes. 

Husband as trustee generally see su¬ 
pra § 230. 

7 . Ky.—Bowen v. Sebree, 2 Bush 
112 . 

30 C.J. p 814 note 99. 

8. Ky.—Gaines v. Poor, 3 Mete. 503, 
79 Am.D. 559. 

30 C.J. P 814 note 1. 

9. Neb.—Pemberton v. Pollard, 25 
N.W. 5 82, 18 Neb. 435. 

30 C.J, p 814 note 2. 

10. Ky.—Harris v. Harbeson, 9 Bush 
397—Belknap v. Martin, 4 Bush*43. 

Sufficiency of language used see su¬ 
pra § 230. 

11 . Mass.—O’Brien v. MeSherry, 109 
N.E. 904, 222 Mass. 147. 

30 C.J. p 814 note 4. 



§ 246 


HUSBAND AND WIFE 


41 C.J.S. 


not acquire property directly from her husband.^2 
By other authorities, however, it has been held that, 
where a husband cannot directly convey to his wife, 
an indirect conveyance will not create a separate 
estate.^^ 

Where a husband and wife united in a deed which 
declared that it was in trust for the wife and for 
her sole and separate use, and provided that the 
grantee should afterward convey to the wife in fee, 
which he did, by ordinary warranty deed, it was 
held that the wife took an estate in fee simple and 
not merely a separate use.^^ 

§ 247. - Transfer of Negotiable Notes and 

Securities 

A promissory note, bond, share of stock, or mortgage 
may constitute a wife’s separate estate; and she may 
receive payment of a note payable to her, or acquire an 
equitable separate estate in a note executed to her by 
her husband. 

Under statutes providing that the personal prop¬ 
erty of a married woman acquired during coverture 
shall be her separate estate, or without express ref¬ 
erence- thereto, a negotiable security transferred to 
her, such as a promissory note,i® bond,^® share of 
stock, or mortgage,^S has been held to constitute 
such estate; and where a note is payable to a mar¬ 
ried woman she may receive payment of it.^^ Where 
a husband, as attorney for his wife, subscribes for 
stock in her name, it will be presumed that he in¬ 
tends the stock to be for her sole use,20 If, how¬ 
ever, a statute prevents her from acquiring as her 
separate estate property proceeding from her hus¬ 
band, a note taken by the husband in the name of his 
wife, in payment of his property sold by him, will 
not inure to the wife, but remains his property.^^ A 
statute allowing a married woman to take by 
"‘grant” from any person other than her husband 
empowers her to take a mortgage payable to her for 
a debt due to both of them.^^ 


A married woman may acquire an equitable sep¬ 
arate estate in a note executed to her by her hus¬ 
band, although it does not in terms recite that it 
is for her separate use,23 and this applies to the 
note of a third person given to the husband for land 
in which the wife has a potential right of dower 
which she releases on the agreement of the husband 
to transfer the note to her for her separate ustM 

§ 248. Property Acquired by Husband in 
Trust for Wife 

As appears in the CJ.S. title Trusts §§ 127-128, 
also 30 CJ. p 815 note 19-p 816 note 33 and 65 C.J. 
p 410 note 73-p 416 note 68, it is a general rule that, 
where a husband acquires possession of his wife’s 
separate property otherwise than by gift, he is deem¬ 
ed to hold it in trust for her. 

The status of a husband as trustee with respect 
to his wife’s separate property generally is consid¬ 
ered infra § 282, and his status as trustee in the 
absence of the appointment of a trustee supra § 230. 

Examine Pocket Parts for later cases. 

§ 249. -Agreement by Husband, or Ex¬ 

press Trust 

Property acquired by a husband under an express 
trust for his wife’s benefit or on his agreement to hold 
It in trust for her generally becomes her separate estate, 
as where, under an express agreement to buy for her 
benefit, he purchases property with her separate funds, 
taking legal title to himself. 

Whenever property is acquired by the husband 
under an express trust for the benefit of the wife, 
or on his agreement to hold it in trust for her, the 
property generally will become her separate es- 
tate,25 although words sufficient to create a separate 
estate when property is conveyed directly to a mar¬ 
ried woman by a stranger are not used.-^ Such a 
trust may arise in connection with the husband’s 


12. Mass.—^Brown v. Brown, 54 N. 
E. 532, 174 Mass. 197, 75 Am.S.R. 
292. 

30 C.J. p 814 note 5. 

Gift from husband to wife see supra 
§ 239. 

13. D.C.—Balster v. Cadick, 29 App. 
D.C. 405. 

30 C.J. p 814 note 6. 

14. Pa.—Warden v. Lyons, 12 A. 408, 
118 Pa 396. 

15. Va—Tate v. Perkins, 7 S.B. 328, 
85 Va 169. 

30 C.J. p 815 note 9. 

Egnal share with husband 

Where husband and wife entered 
into agreement respecting sale of 
realty, title to which was in hus¬ 
band’s name, providing that purchas¬ 
ers’ mortgage and note should be de¬ 


posited with a bank and that as note 
was collected the proceeds should 
be paid by bank one half to husband 
and one half to wife, and agreement 
was carried out, the deposit effected 
a division of note giving each of 
them, in equity, an equal share in 
mortgage security—Vincent v. Vin¬ 
cent, 22 A.2d 489, 112 Vt. 209. 

16. N.J.—Vreeland v. Vreeland, 16 
N.J.Eq. 512. 

17. Iowa.—Junger v. Soldier Valley 
Sav. Bank of Soldier, 223 N.W. 381, 
208 Iowa 336. 

30 C.J. p 815 note 11. 

18. Va.—^Williamson v. Russell, 18 
W.Va. 612. 

19. Ind.—Martz v. Cook, 56 N.E. 951, 
24 Ind.App. 432. 

30 C.J. p 537 note 30. 
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20. U.S.—Williams v. King, C.C., 29 
F.Cas.No.17,725, 13 Blatchf. 282, 43 
Conn. 569. 

21. N.Y.—Dunn v. Hornbeck, 7 Hun 
629, affirmed 72 N.Y. 80. 

22. N.Y.—^Wolfe v. Scroggs, 4 Abb. 
Dec. 634, 2 Keyes 491. 

23. Ky.—Bennett v. Bennett, 120 S. 
W. 372, 134 Ky. 444—Maraman v, 
Maraman, 4 Mete. 84. 

24. Ky.—^Ward v. Crotty, 4 Mete. 59. 

25. Ga.—^Evans v. Bethune, 27 S.E. 
277, 99 Ga. 582. 

30 C.J. p 816 note 34. 

26. Ga.—Brown v. Kimbrough, 51 
Ga. 35. 
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declaration that he holds as trustee for his wife cer¬ 
tain property of his o\\ti, 27 and especially where, 
under an express agreement to invest or to buy for 
her benefit, he purchases property with her separate 
funds, taking legal title to himself,28 or when, hav¬ 
ing purchased in his own name with her money, he 
makes a definite^^ declaration of trust in her fa¬ 
vor.^® So a purchase of goods by a husband with 
his wife’s money, under an agreement with her to 
act as her agent in purchasing, vests title in her, al¬ 
though the seller has no knowledge of such agree- 
ment.31 However, the agreement of the husband 
to convey to the wife property purchased in his 
own name will confer no title on her if the purchase 
money is not her separate property.32 
It has been held that property vested by statute 
in the husband as trustee is not held by him in trust 
for the wife’s sole and separate use.28 

g 250. - Waiver of Marital Rights 

Property which a husband holds under an ordinary 
trust for his wife and to which his marital rights attach 
may, by his waiver of his rights, become her separate 
estate. 

Property which is held by a husband under an 
ordinary trust for the wife and to which his marital 
rights attach may, by his waiver of his rights, be¬ 
come her separate estate.^^ 

§ 251. Property Purchased with Wife’s Mon¬ 
ey 

a. In general 

b. Partial payment with wife’s money 


a. In Greneral 

With some qualifications, the general rule is that 
property purchased with money from a wife's separate 
estate becomes her separate property. 

Property purchased with money from a married 
woman’s separate estate generally becomes her sep¬ 
arate property,and as such it is not liable to her 
husband’s creditors for his debts and this is true 
even though the property is taken in the joint names 
of husband and wife,27 or in the husband’s name, in 
the absence of a showing of the wife’s intention to 
make a gift to him.28 

However, property purchased by a husband with 
money acquired by the w'ife prior to the statute 
constituting such money her separate estate belongs 
to the husband.29 If the wife lends her own money 
to her husband, and he makes purchases with it 
without any agreement that they are to be hers, 
such property will be his, and liable for his debts 
and the title to property bought at the request of 
the wife, but on the husband’s credit, will vest in 
him, although subsequently paid for with money bor¬ 
rowed by him from the wife.^T. So it has been held 
that, where a wife permits her husband to use her 
money for the purchase of land in his own name, 
without any agreement for reimbursement, she can¬ 
not claim an interest in the land purchased.^ 2 

Unless the statute excludes from the wife’s sep¬ 
arate es^tate property acquired directly from the 
husband, as considered supra §§ 239, 244, she may 
obtain a valid title to property purchased from her 
husband with money belonging to her separate es- 


27. U.S.—^Wilson v. Riddle, Ga., 8 S. 
Ct. 255, 123 U.S. 608, 31 L.Ed. 280. 

Ga.—Payton v. Payton, 13 S.B. 127, 
86 Ga. 773. 

28. U.S.—Garner v. Providence Sec¬ 
ond Nat. Bank, R.T., 14 S.Ct. 390, 
151 U.S. 420, 38 L.Ed. 218. 

30 C.J. p 816 note 37. 

29. Mass.—Cummings v. Cummings, 
9 N.E. 730, 143 Mass. 340. 

30 C.J. p 816 note 38. 

30. Ala.—Jordan v. Smith, 3 So. 703, 
83 Ala. 299. ' 

30 C.J. p 816 note 39. 

31. Ala.—Jones v. Chenault, 27 So. 
515, 124 Ala. 610. 

32. Ill.—Erringdale v. Riggs, 36 N.E. 
93, 148 Ill 403. 

30 C.J. p 816 note 41. 

33. Conn.—Cooke v. Newell, 40 Conn. 
596. 

34. Ga.—Mounger v. Duke, 53 Ga. 
277. 

30 C.J. p 817 note 43. 

35. Fla.—Commercial Bldg. Co. v. 
Parslow, 112 So. 378, 93 Fla. 143. 


Ky.—Roberts v. Parley, 161 S.W.2d 
930, 290 Ky. 516. 

Miss.—Dorsett v. Breithaupt, 97 So. 
756, 133 Miss. 457. 

Mo.—Travelers' Ins. Co. v. Beagles, 
62 S.W.2d 800, 333 Mo. 568. 

Mont.—^Kranjcec v. Belinak, 132 P.2d 
150. 

Tex.—Penman v. Blount, Civ App., 

- 264 S.W. 169. 

Wis.—Putnam v. Bicknell, 18 Wis. 
333. 

30 C.J. p 817 note 45. 

Property purchased: 

By wife see infra § 253. 

With: 

Earnings of separate estate see 
infra § 260. 

Proceeds of separate estate see 
infra § 255. 

Rents and profits of separate es¬ 
tate see infra § 257. 

36. Fla.—Commercial Bldg. Co. v. 

Parslow, 112 So. 378, 93 Fla. 143. 
Pa.—Shaw v. Newingham, 135 A. 260, 
287 Pa. 304. 

30 C.J. P 817 note 46. 

Rights of husband’s creditors gen¬ 
erally see infra § 307. 
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37. N.C.—Gooch v. Weldon Bank & 
Trust Co., 97 S.E. 53, 176 N.C. 213. 

30 C.J. P 817 note 47. 

38. Ky.—Roberts v. Parley, 161 S. 
W.2d 930, 290 Ky. 516. 

Clothing husband with apparent ti¬ 
tle as estopping wife see infra § 
267. 

EcLuitable title in wife 

“In such case, although the legal 
title to the land is in the husband, 
yet the equitable title to the land is 
in the wife, because the purchase 
money came out of her separate es¬ 
tate.”—Penman v. Blount, Tex. Civ. 
App., 264 S.W. 169, 170. 

39. Ky.—Struss v. Norton, 48 S.W. 
976, 20 Ky.L. 1116. 

]y[iss.—Sharp v. Maxwell, 30 Miss. 
589. 

40. Mich.—Goeschel v. Fisher, 65 N. 
W. 965, 108 Mich. 212. 

30 C.J. p 817 note 49. 

41. Ala.—Poliak v. Graves, 72 Ala. 
34. 

42. Md.—^Nihiser v. Nihiser, 96 A. 
611, 127 Md. 451. 
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tate;'^^ but a recital in the deed from husband to 
wife that the purchase price is paid from her sepa¬ 
rate estate is not conclusive.^^ 

IVhai constitutes wife's money. The following 
considerations have been held to constitute money 
belonging to the wife’s separate estate, and property 
purchased therewith has accordingly been held to 
be exempt from seizure by the husband’s creditors: 
The wife’s earnings to which she is entitled under 
the statute or by gift from her husband, see infra 
§ 260; the profits of her separate business or prop¬ 
erty, see infra § 257; proceeds of her separate 
estate, see infra § 254; funds inherited by her;^® 
money inherited by her before the married woman’s 
act, but invested in realty after its passage and be¬ 
fore the indebtedness of the husband a legacy 
left to her and not reduced to the husband’s posses¬ 
sion;^"^ money acquired by her as damages for a 
tort to her property and money borrowed by 
her on mortgage of her separate estate.’^® A pay¬ 
ment for property by a check signed by the husband 
in blank, drawn on money of the wife deposited in 
a bank in her husband’s name, is a payment by the 
wife.®® 

b. Partial Payment with Wife’s Money 

Where part of the purchase price of property con¬ 
veyed to the wife is paid for with her money, and the 
balance by the husband, she acquires title, at least to the 
extent of her investment; If title is taken in his name, 
she owns an equitable undivided interest in the property 
to the extent of her payment. 

Where a part of the purchase price of property 
conveyed to the wife is paid for with her money, 
the balance being paid by the husband, she will 
thereby acquire title to the property,5i at least to 
the extent of her investment.52 If title is taken in 
the husband’s name, the wife will own an equitable 
undivided interest in the property to the extent of 
the amount of her money which went into the pur- 
chase.^^ In either case the husband’s creditors may 

43. Pa.—Shaw v. Newing-ham, 135 
A. 260. 287 Pa. 304. 

30 C.J. p 817 note 53. 

44 Ala.—Hamaker v. Hamaker, 6 
So. 754, 88 Ala. 431. 

45. Ala.—Smith v. Whitfield, 71 Ala. 

106. 

Ill.—Bowman v. Ash, 32 N.E. 486. 143 
Ill. 649, affirming 36 IlLApp. 1151. 

Ky.—^Field v. Field’s Adm’r, 4 Ky.Op. 

135. 

Wife’s separate estate in property in¬ 
herited see supra § 241. 

46. Neb.—^Edgerly v. Gregory, 22 N. 

W. 776, 17 Neb. 348. 

47. N.H.—CofiSn v. Morrill, 22 N.H. 

352. I 


charge his interest to the extent of his debts,^4 b^t 
not, it has been held, if there is no proof of fraud 
and he has other property sufficient to pay his 
debts.®® 

Real estate purchased partly with the husband’s 
exempt property and partly with money belonging to 
the wife’s separate estate, the title being taken in 
the wife’s name, is not subject to the husband’s 
debts.®® It has been held that, where a husband and 
wife have joined in the purchase of real property, 
which is conveyed directly to the wife, and have ex¬ 
ecuted a mortgage thereon to secure a part of the 
purchase price, the fact that money constituting the 
corpus of the wife’s statutory estate is used in part 
payment of the purchase price will not entitle her, 
on foreclosure of the mortgage, to charge the lands 
with the reimbursement of her money so used.®7 

§ 252. -Waiver of Marital Rights 

A husband may waive his marital rights in property 
purchased with money furnished by his wife. 

Where property is purchased with money which is 
furnished by a married woman but to which the 
husband’s legal marital rights attach, his rights may 
be waived, as by his assent to her holding the prop¬ 
erty as her own.®® So, where money given to the 
wife by a third person is never reduced to posses¬ 
sion by the husband, property purchased therewith 
is the wife’s separate property.®® 

§ 253. Property Purchased by Wife 

a. In general 

b. Wife’s purchases with husband’s 

money or credit 

a. In Greneral 

Under a number of statutes property purchased by a 
wife with her own money becomes her separate property; 
and she can purchase property on credit, even though, 
according to most authorities, she has no separate estate 
at the time of the purchase. 

53. Tex.—Penman v. Blount, Civ. 

App.. 264 S.W. 169. 

30 C.J. p 818 note 68. 

64. N.C.—Thurber v. La Roque, 11 
S.B. 460, 105 N.C. 301. 

30 C.J. p 818 note 69. 

55. Neb.—Trester v. Pike, 62 N.W. 
211, 43 Neb. 779. 

56. Ky.—Thompson v. Taylor, 124 S. 
W. 357. 

57. Ala.—Marks v. Cowles, 53 Ala. 
499. 

58. Mo.—Boynton v. Miller, 46 S.W. 
754, 144 Mo. 681. 

30 C.J. p 818 note 74. 

53. Tenn.—^Barney v. Ronaldson, 4 
Tenn.Civ.App. 306. 


Wife’s separate estate in property de¬ 
vised or bequeathed see supra § 
240. 

48. N.H.—Coffin v. Morrill, supra. 
As separate estate generally see infra 

§ 262. 

49. Pa.—Brown v. Pendleton, 60 Pa. 
419. 

60. Mo.—Bajohr v. Bajohr, 184 S.W. 
76. 

Mass.—McGowan v. Donaldson, 
128 Mass. 169. 

30 C.J. p 818 note 66. 

52. Ky.—^Anderson v. Hart, 84 S.W. 

2d 28, 260 Ky. 237. 

30 C.J. p 818 note 67. 
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Under the statutes in a number of jurisdictions, 
property purchased by a married woman with her 
own money becomes her separate property,60 and 
this rule applies generally to both real^i and person¬ 
alis property. ' 

Where a married woman takes an assignment of 
a mortgage, paying the consideration from her sep¬ 
arate funds, the mortgage becomes her separate 
property.®^ She may also purchase land at a mort- 
<yage foreclosure sale,6"^ although her husband is 
a trustee under a second mortgage on the same 
land;®^ so she may acquire a separate estate in her 
husband’s property purchased by her with her own 
funds at a sale under a mortgage®® or on execu¬ 
tion.®'^ She may also acquire a valid title from the 
husband’s assignee in bankruptcy.®® 

Purchases on credit. When a married woman can 
acquire separate property by purchase, she can, 
by the weight of authority, purchase it on credit.®® 
Under most statutes property purchased by the wife 
on credit becomes her separate property even though 
at the time of the purchase she has no separate es¬ 
tate,*^® while under others she has been required to 
be the owner of a separate estate on the faith of 
which the credit is given.*^! 

Goods bought by the husband on his wife’s credit 
do not thereby become part of her statutory sepa¬ 
rate estate.'^® 

b. Wife’s Purchases with Husband’s Money or 
Credit 

In the absence of fraud on creditors, a wife may 
acquire a separate estate In property purchased by her 
with money given or lent to her by her husband, or on the 
loan of his credit. 

The mere fact that a wife makes a purchase with 


§ 254 

her husband’s money or on his credit does not make 
the property purchased the wife’s separate estate:'® 
but, in the absence of fraud on creditors, money giv¬ 
en by the husband to the wife may be used by her 
in the purchase of property, which will be hers in¬ 
dependent of the husband’s debts.'^'* Where prop¬ 
erty is purchased by or for the wife with money ad¬ 
vanced by the husband under an agreement that she 
will reimburse him, as she afterward does,^® or 
when the husband, without intent to defraud cred¬ 
itors, lends his credit to a purchase by the wife, 
either by giving his note, or joining with her in a 
note for the unpaid purchase price, or by borrow¬ 
ing money on their joint security for the purchase 
price, and the payments are afterward made out of 
her separate estate,"^® the wife acquires a separate 
estate in the property so purchased. No trust aris¬ 
es in favor of the husband from his payments made 
after the purchase.’^'^ 

§ 254. Proceeds of Separate Property 

The proceeds of the sale of a wife's separate prop¬ 
erty generally remain her separate estate; and pro¬ 
ceeds of notes belonging to her separate estate consti¬ 
tute a part thereof, as do notes given for the purchase 
price of her separate property. 

The proceeds of the sale of the separate property, 
real or personal, of a married woman remain her 
separate estate,'^® unless she permits her husband to 
receive such proceeds without any agreement on his 
part to hold or invest them for her benefit:'^® and 
proceeds of property obtained from a former hus¬ 
band will, if treated as separate property by a sub¬ 
sequent husband, be exempt from the latter’s 
debts.*® If the marriage took place before the pas¬ 
sage of the statute giving the wife her property as 
a separate estate, and thereafter the real estate is 
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60. U.S.—^Aldridge v. Muirhead, N.J., 
101 U.S. 397, 25 L.Ed. 1013, constru¬ 
ing New Jersey statute. 

30 C.J. p 818 note 78. 

61. U.S.—^Davis v. Fredericks, Mont., 
104 U.S. 618, 26 L.Ed. 849. 

30 C.J. p 818 note 79. 

62. Fla.—Pensacola First Nat. Bank 
V. Hirschkowitz, 35 So. 22, 46 Fla. 
588. 

30 C.J. p 818 note 80. 

63. Cal,—Johnson t. Razy, 184 P. 
657, 181 Cal. 342. 

41 C.J. p 666 note 84 [a]. 

64. N.T.—Potter v. Sachs, 61 N.T.S. 
426, 45 App.Div. 454. 

65. N.T.—Potter v. Sachs, supra. 

68. Mass.—Field v. Gooding, 106 
Mass. 310. 

Mont.—Marcellus v. Wright, 154 P. 
714, 61 Mont. 569. 

41 C.J.S.—47 


67. Mo.—Bracken v. Milner, 73 S.W. 
225, 99 Mo.App. 187. 

30 C.J. p 819 note 94. 

68. Ala.—Blum v. Harrison, 50 Ala. 
16. 

Ya,—^Williams v. Lord, 75 Va. 390. 

69. Pa.—Bollinger v. Gallagher, 32 
A. 669, 170 Pa. 84, construing Mary¬ 
land statute. 

30 C.J. p 818 note 84. 

TO. Wis.—^Kriz v. Peege, 95 N.W. 
108, 119 Wis. 105. 

' 30 C.J. p 819 notes 85, 86 [a] (3). 

71. Me.—Dunning v. Pike, 46 Me. 
461. 

30 C.J. P 819 note 86, 

72. Ala.—Wilder v. Abernethy, 54 
Ala. 644, 25 Am.R. 734. 

73. Me.—Merrill v. Smith, 37 Me. 
394. 

30 C.J. P 819 note 89. 
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Part payment by husband see supra 
§ 251. 

Presumptions and burden of proof 
see infra § 273. 

74. U.S.—Conron v. Cauchois, N.Y., 
242 F. 909, 155 C.C.A 497. 

30 C.J. p 819 note 90. 

75. Md.—Myers v. King, 42 Md. 65. 
30 C.J. P 819 note 91. 

76. Miss.—Fox V. Tyrone, 61 So. 5, 
104 Miss. 44. 

30 C.J. p 819 note 92. 

77. N.H.—Francestown v. Derring, 
41 N.H. 438. 

30 C.J. p 819 note 93. 

78. N.J.—Beals v. Storm, 26 N.J.Eq. 
372. 

30 C.J. p 819 note 98. 

79. Ky.—Sinclair v. Sinclair, 10 Ky. 
Op. 441. 

80. Neb.—^Whitney v. Preston, 45 N. 
W. 619, 29 Neb. 243. 
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converted into personalty by consent of both hus¬ 
band and wife, the personalty is governed by the 
statute and becomes the separate property of the 
wife.^^ 

Proceeds of notes belonging to a married woman’s 
separate estate constitute a part of such separate 
estate and notes given for the purchase price 
of her separate property are a part of her separate 
estate,S3 although they are made payable to the 
husband,S4 or to the husband and wife “share and 
share alike.”S5 However, if the notes are, with the 
wife’s consent, taken by the husband in his own 
name and for his benefit, they will be treated as his 
property. S 6 Even where the husband has the right 
to reduce to possession a note made payable to his 
wife with his assent, as discussed supra § 24, he 
may treat it as her separate property, thereby giving 
her the beneficial use of it, not only as against him- 
self,37 but also as against his creditors.38 

In general, whenever proceeds of the wife’s sep¬ 
arate property are delivered into the possession of 
the husband, he must account to her, and they are 
not liable for his debts.39 The rights of the wife 
in the proceeds are not defeated by the fact that 
her husband has listed them in his own name for 
taxation.39 

§ 255. - Property Purchased with Pro¬ 

ceeds of Separate Estate 

Purchases made with the proceeds of the wife's sep¬ 
arate estate become, if she can acquire property by 
purchase, her separate property, as do purchases and re¬ 
investments made with authority by the trustee of her 
equitable separate estate. 

Purchases made with the proceeds of the wife’s 
separate estate become, if she can acquire property 
by purchase, her separate property.9i Such pur¬ 
chases may include either reaps or personaP^ prop¬ 
erty. Purchases and reinvestments made with au¬ 


thority by the trustee of her equitable separate es¬ 
tate likewise remain her separate property.^^ 

However, where the proceeds of a wife’s lands 
are reduced to the husband’s possession and taken 
into another jurisdiction, under the laws of which 
the husband’s marital rights attach, he cannot de¬ 
feat his creditors by there investing such proceeds 
in personal property in the name of the wife.35 

Where a married woman uses her separate statu¬ 
tory property to purchase real estate and has it 
conveyed to her “sole and separate use,” she does 
not thereby change the character of her estate so as 
to make it equitable.36 

§ 256. - Property Exchanged 

Property acquired in exchange for a wife's separate 
property generally becomes her separate property. Statu¬ 
tory requirements as to the exchange must be complied 
with. 

Property acquired in exchange for a married wo¬ 
man’s separate property generally becomes her sep¬ 
arate property.97 The fact that the husband, by her 
authority, makes the exchange does not affect the 
rule;3S but, where the husband retains in his pos¬ 
session property exchanged for other property be¬ 
longing to the wife, the rights of bona fide credi¬ 
tors may prevail over the wife’s equities.99 

Statutory requirements as to the exchange must 
be complied with, in order for the wife to have ti¬ 
tle;^ under at least one statute, title to personal 
property taken in exchange does not vest in the 
wife where no paper evidence of title is given or re¬ 
ceived by husband or wife,^ although she may rat¬ 
ify the exchange and assert an equitable title.3 A 
statutory provision that a married woman’s sepa¬ 
rate estate must be acquired from “a person other 
than her husband” has been held not to apply to 
property received in good faith from the husband 


81. Mo.—Gordon v. Gordon, 82 S.W. 
11, 183 Mo. 294. 

82. Ala.—Hamaker v. Hamaker, 6 
So. 754, 88 Ala. 431. 

30 C.J. p 820 note 3. 

83. Mo.—Schmolhorst v. Peebles, 71 
Mo.App. 219. 

30 C.J. p 820 note 4. 

84. Ala.—Jones v. Nolen, 31 So. 945, 
133 Ala. 567. 

30 C.J. p 820 note 5. 

85. Mo.—Messenbaugh, v. Goll, 202 
S.W. 265, 198 Mo.App. 698. 

30 C.J. p 820 note 6. 

86. Ill.—^Haines v. Haines, 54 Ill. 74. 
30 C.J. P 820 note 7. 

87. N.H.—Poor v. Hazleton, 15 N.H. 
564. 

30 C.J. p 820 note 9. 

88. N.H.—Poor v. Hazleton, supra. 


89. U.S,—^Brown v. Daugherty, O C. 
Mo., 120 P. 526. 

30 C.J. p 820 note 11. 

90. Neb.—Callender v. Horner, 42 
N.W. 746, 26 Neb. 689. 

91. Iowa.—Hollenbeck v. Peck, 64 N. 
W. 780, 96 Iowa 210. 

30 C.J. p 820 note 15. 

92. Iowa.—Marshall Field & Co. v. 
McFarlane, 84 N.W. 1030. 

30 C.J. p 820 note 16. 

93. S.D.—Brown v. Brown, 197 N.W. 
153, 47 S.D. 168. 

30 C.J. p 820 note 17. 

94. Miss.—Butterfield v. Stanton, 44 
Miss. 15. 

30 C.J. p 820 note 18. 

95. W.Va.—^Hill V. Wynn, 4 W.Va. 
453. 


96. Ala.—Bolman v. Overall, 5 So. 
455, 86 Ala. 168. 

97. Ind.—Bentley v. Goodwin, 60 N. 
E. 735, 26 Ind.App. 689, 

30 C.J. p 821 note 22. 

98. Ala.—Meyer v. Cook, 5 So. 147, 
85 Ala. 417. 

30 C.J. p 821 note 23. 

99. Ala.—Evans v. English, 61 Ala. 
416. 

Ky.—Shumate v. Ballard, 1 Mete. 31. 

1. Ala.—Collins v. Sherbet, 21 So. 
997, 114 Ala. 480. 

30 C.J. p 821 note 26. 

2. Ala.—Harper v. Rudd, 7 So. 646, 
89 Ala. 371. 

30 C.J. p 821 note 27. 

3. Ala.—Meyer v. Cook, 5 So. 147, 
85 Ala. 417—^Poliak v. Graves, 72 
Ala. 347. 
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in exchange for her own property.' 

§ 257. Rents, Profits, and Increase of Sepa¬ 
rate Property 

a. In general 

b. Profits of business 

c. Profits from husband’s labor or skill 

d. Property purchased with rents and 

profits 

e. Crops grown on wife’s land 

f. Increase of animals 

a. In G-eneral 

The rents, profits, income, interest, and increase of 
a wife's separate property generally become part of her 
separate estate. 

The rents, profits, income, interest, and increase 
of a married woman’s separate property generally 
belong to her as an addition to her separate es¬ 
tate,^ and cannot be seized for her husband’s debts,® 
unless it is clearly shown by his creditors that she 
has relinquished them to him and a statute secur¬ 
ing to her the rents and profits of her lands includes 
by implication the profits of her personal property, 
since the increase of personalty is a natural right 
of its ownership.® However, a statute exempting 
the rents and profits from liability for the debts of 
the husband has been held not to create a separate 
estate in such rents and profits.^ Under some stat¬ 
utes, as appears infra § 301, the husband has the 
right to the use of the rents and profits of the wife’s 
statutory separate estate; but the fact that he is 
not liable to account for them does not make such 
rents and profits liable for his debts.^® 

It has been held that a married woman cannot 
recover rents accruing from real property in another 
jurisdiction without showing that by the laws of 
that jurisdiction she has a legal right to such 
rents on the other hand, it has been held that 

4, Ill.—Dyer v. Keefer, 51 Ill. 525. 

5. Mo.—^WicofC V. Moore, 257 S.W. 

474. 

S.D.—Brown v. Brown, 197 N.W. 153, 

47 S.D. 168. 

Tenn.—Robertson v. Wade, 68 S.W.2d 
487, 17 Tenn.App. 457. 

30 C.J. p 528 note 71 [a], p 821 note 
31. 

Biglit of “curtesy” 

Under Pub.Acts 1913, c. 26, and 
Pub.Acts 1919, c. 126, removing disa¬ 
bilities of coverture from married 
women without affecting the hus¬ 
band's right of “curtesy,” a husoand 
has no righv. in or control over iho 
rents accruing from his wife’s land 
except with her consent, under the 
doctrine of curtesy or of jure uxoris, 
the word “curtesy” in the statute 
having reference to tenancy by the 


rents received by a married woman from lands sit¬ 
uated in another jurisdiction, and never during her 
lifetime reduced to possession of her husband, will 
be treated after her death as assets of her estate 
without proof that, by the laws of the state where 
the land lies, she might have held such rents as her 

€iwn.^2 

h. Profits of Business 

The profits of a business in which a wife engages 
with due authorization are her separate estate. 

When, as considered supra § 204, a married wo¬ 
man is duly authorized to enter into contracts and 
engage in business, and the statutory requirements, 
such as judicial consent, are complied with,^® the 
profits of the business are her separate estate,^^ al¬ 
though the husband furnishes her with a portion of 
the money with which to purchase property to be 
used in the business,^® or, as appears infra sub¬ 
division c of this section, is himself employed in 
the business. If her separate property is invested 
by her husband in a business carried on in her name, 
the profits thereof become her own;^® and, although 
her stock in trade is furnished by the husband, the 
profits of the business, if conducted by her, will not 
be subject to his debts.^"^ 

c. Profits from Husband’s Labor or Skill 

The general rule is that profits arising from the labor 
or skill of a husband in the management or investment 
of his wife's separate property or in connection with her 
separate business become a part of her separate estate, 
free from his creditors' claims; but such employment 
cannot be used as a device to defeat his creditors, and 
there is authority for the view that such profits, or a 
part thereof, are liable for his debts. 

The general rule is that in the management or in¬ 
vestment of her separate property, or in connec¬ 
tion with her separate business or trade, a married 
woman may employ in good faith the services of 
her husband, and the profits that may arise from his 

11. Ill.—^Dempster v. Stephen, 63 Ill. 
App. 126. 

12. Vt.—Gill V. Cook, 42 Vt. 140. 

13. Ky.—Brown v. Cashier, 3 Ky.D. 
613, 11 Ky.Op. 459. 

30 C.J. p 821 note 40. 

14. Ind.—Arnold Co. v. Buchanan, 
111 N.E. 204, 60 Ind.App. 626. 

30 C.J. p 821 note 41. 

Earnings or profits from keeping 
boarders see infra § 259. 

15. Ga.—Sams v. Thompson Hiles 
Co., 36 S.E. 104, 110 Ga. 648. 

N.Y.—Sammis v. McLaughlin, 35 N. 
T. 647, 91 Am.D. 83. 

16. Ala.—Gilkay v. Pollock, 3 So. 
99, 82 Ala. 503. 

30 C.J. p 822 note 44. 

17. Ky.—Morel v. Haller, 7 Ky.L. 

122 . 


curtesy proper or consummate, and 
not to tenancy by the curtesy initi¬ 
ate.—Pattison v. Baker, 255 S.W. 710, 
148 Tenn. 399, 29 A.L.R. 1334. 

6. Tenn.—Robertson v. Wade, 68 S. 
W.2d 487, 17 Tenn.App. 457. 

30 C.J. p 821 note 31. 

Rights of husband's creditors gen¬ 
erally see infra f§ 307, 308. 

7. Tenn.—Robertson v. Wade, supra. 

8. Minn.—^Williams v. McGrade, 13 
Minn. 46. 

9. Tenn.—Brasfield v. Brasfield, 36 
S.W. 384, 96 Tenn. 580. 

30 C.J. P 528 note 74 [b] (1). 

10. Fla.—Marye v. Root, 8 So. 636, 
27 Fla. 453. 

30 C.J. P 821 note 35. 
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labor or skill become a part of her separate estate, 
free from the claims of his creditors, especially 
when it takes the entire profits of her investment, 
including the value of the husband's services, to 
support the family, and there is no accumulation.^® 
The fact that there is no agreement as to his com¬ 
pensation does not change the rule,-® since a man 
is not legally bound to labor for his creditors.-^ 

The ostensible employment of the husband can¬ 
not, however, be used as a device to enable him to 
carry on business for his own benefit in his wife’s 
name, and so defeat his creditors,^® and it has been 
held in some jurisdictions that if a married woman 
advances her own separate money, and places it in 
the hands of her husband for the purpose of car¬ 
rying on business, even in her name, the profits ac¬ 
quired by his labor and skill, together with the en¬ 
tire capital, are not the wife’s separate property, but 
are liable for the husband’s debts,23 or that at least 
the profits of such labor and skill in excess of vrhat 
is reasonably necessary for the support of the fam¬ 
ily,-^ or in excess of a reasonable profit for the 
wife,are so liable. The latter rule does not ap¬ 
ply, however, to profits which are merely the nat¬ 
ural appreciation of the property, even though the 
husband may have assisted his wife in attending to 
the details of the work.®® A few cases, while rec¬ 
ognizing the general principle of the wife’s right to 
make use of the husband’s sendees in her business, 
hold that if the profits accruing through his skill are 
in excess of the expenses of the business and the 
family support, his creditors will in equity be en¬ 
titled to a just apportionment of such surplus be¬ 
tween the wife and themselves.®*^ 

If a wife gives her money to her husband to in¬ 
vest in his own name in a partnership, she cannot, 
after the husband has carried on the business for 

18. U.S.—^Aldridge v. Muirhead, N.J., 

101 TJ.S. 397, 25 L.Ed. 1013. 

30 C.J. p 822 note 48. 

Assistance of husband in raising crop 
see infra subdivision e of this sec¬ 
tion. 

Property purchased with profits from 
husband's labor see infra subdi¬ 
vision d of this section. 

19. Ky .—Davis v. Francis, 60 S.W. 

931, 22 Ky.L. 1618. 

30 C.J. p 822 note 49. 

20. Iowa.—^Deere v. Bonne, 79 N.W. 

59, 108 Iowa 281, 75 Am.S.R 254. 

30 C.J. p 822 note 50. 

21. N.J.—Talcott V. Arnold, 36 A. 

532, 54 N.J.Eq. 570, reversed on 
other grounds 37 A. 891, 55 N.J.Eq. 

519. 

30 C.J. p 822 note 51. 

22. Ky.—Ely & Walker Dry Goods 


many years and accumulated profits many times the 
capital invested, claim from him or his estate all his 
interest in the partnership, although she may recov¬ 
er the amount invested.®® 

d. Property Purchased with Rents and Profits 

Purchases by or for a wife out of the rents and profits 
of her separate property generally become her separate 
property; but property purchased with profits due to a 
husband’s skill and industry in conducting his wife's 
business has been held subject to his debts. 

Property purchased by or for the wife out of the 
rents and profits of her separate property generally 
become her separate property,®® and this applies to 
the profits of property held in trust for the exclusive 
use of the wife, although the deed to the property 
purchased and taken to the trustee for the wife con¬ 
tains no technical words creating a separate es¬ 
tate.®® Even under a statute providing that the 
husband shall be entitled to the use of the wife’s 
rents and profits, lands purchased with the hus¬ 
band’s consent out of such profits are part of the 
wife’s separate estate.®^ 

Where, however, the wife’s success in business 
is due to the skill and industry of her husband, who 
conducted the business as her agent, property pur¬ 
chased with the profits of the business has been 
held to be subject to the husband’s debts.®® So it 
has been held that, where a husband and wife lived 
on the wife’s land On which the husband conducted 
a farming business as though he were the owner, 
and without any agreement as to compensation, 
property purchased by him with the proceeds of a 
crop raised on the land was liable for his debts.®® 
On the other hand, it has been held that the wife 
cannot be deprived of her right to land purchased 
with the profits of her farm merely because she em¬ 
ploys her husband as agent to manage the farm,®^ 

27. W.Va,—Boggess v. Richards, 20 

S. E. 599, 39 W.Va. 567, 45 Am.S.R. 
938, 26 L.R.A. 537. 

30 C.J. p 823 note 56. 

28. N.Y.—Gormley v. Smith, 118 N. 

T. S. 1069. 

29. S.D.—Brown v. Brown, 197 N.W. 
153, 47 S.D. 168. 

30 C.J. p 823 note 61. 

30. Ga.—^Artrope v, Goodall, 53 Ga. 
318. 

31. Ala.—Long v. Efurd, 5 So. 482, 
86 Ala. 267. 

30 C.J. p 823 note 63. 

33. Ky.—^Blackburn v. Thompson, 66 
S.W. 6, 23 Ky.L. 1723, 56 L.R.A. 
938. 

30 C.J. p 824 note 64. 

33. Ill.—Bryan v. Webb, 55 Ill.App. 
674. 

34. Ill.—Bongard v. Core, 82 Ill. 19. 


Co. V. Freedberg, 11 S.W.2d 964, 
226 Ky. 713. 

30 CJ. p 823 note 52. 

23. Ky.—Patton v. Smith, 114 S.W. 
315, 130 Ky. 819, 23 L.R.A.,N.S., 
1124. 

30 C.J, p 823 note 53. 

24. Ky.—Commonwealth v. Fletcher, 
6 Bush 171. 

30 C.J. p 823 note 54. 

One half of profits, after crediting 
wife with family expenses and in¬ 
terest, held subject to husband’s 
debts.—^Ely & Walker Dry Goods Co. 
V. Freedberg, 11 S.W.2d 964, 226 Ky. 
713. 

25. Ky.—^Ely & Walker Dry Gk)ods 
Co. V. Freedberg, supra. 

26- Ky.—Guthrie v. Hill, 127 S.W. 

767, 138 Ky, ISl. 

30 C.J. p 823 note 55. 
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or to assist her, for a wage, in its management.^5 

Where a married woman purchases a farm and 
personal property and subsequently pays notes given 
for the personalty out of the products of the farm, 
the personalty is not exempt from the husband’s 
debts under a statute exempting the products of the 
wife's real estate.36 

e. Crops Grown on Wife’s Land 

Crops grown on a wife's land generally are her sep¬ 
arate property, and as such protected against her hus¬ 
band's creditors; and a husband ordinarily may con¬ 
tribute his labor in raising such a crop without affecting 
his wife's separate ownership thereof. 

The crops grown on a wife’s land which is her 
separate estate generally are her separate property, 
and as such protected against the creditors of the 
husband,even if the husband furnishes her with 
money to assist in paying for the land or improve¬ 
ments thereon.38 It is generally held that the hus¬ 
band may contribute his labor in raising a crop up¬ 
on his wife’s land without affecting her separate 
ownership of the crop but the rule does not ap¬ 
ply where the husband is managing the land as head 
of the family or tenant of his wife,^® or where the 
wife permits him to deal with the crops as his own 
property,or where the land is leased by him from 
a third person and cultivated by labor employed 
and paid for by his wife.^2 Where the husband is 
by statute entitled to the use and profits of the wife’s 
statutory separate estate, he is entitled to the crops 
raised by him upon her land.^3 

The minor children may, with the husband’s as¬ 
sent, aid in the labor of producing the crops with¬ 
out giving him any title thereto,^^ and this assent 


may be implied from the circumstances.*^® 
f. Increase of Animals 

The Increase of domestic animals belonging to a 
wife's separate estate becomes a part of such estate. 

The increase of domestic animals belonging to a 
wife’s separate estate becomes a part of such es¬ 
tate,^® even though her live stock is kept upon her 
husband’s farm,-^"^ and even though her husband’s 
labor assists in the raising of her animals.^® It 
has been held, however, that, where a husband with 
the consent of his wife takes animals belonging to 
her and uses them on his farm, the spouses living 
harmoniously together until his death, the inference 
is that the profits from an increase in the animals 
were jointly shared by the husband and wife.*^^ 

§ 258. Earnings of Wife 

In the absence of agreement with the husband or 
waiver of his common-law right to the earnings of the 
wife, such earnings are the separate property of the 
wife, when, and only when, the case is within a statute 
so providing and she has elected to labor on her own 
account and avail herself of the privilege conferred by 
the statute. 

Although the common-law rule that the earnings 
of a married woman living with her husband vest 
absolutely in the husband, considered supra § 17, un¬ 
less he waives his right thereto, considered infra 
§ 261, is not abrogated by the general acts relating 
to married women, in the absence of an express pro¬ 
vision to that effect,yet in most jurisdictions the 
statutes expressly provide that the wife’s earnings 
shall be her separate property, and generally under 
such statutes her earnings derived from services 
other than household duties performed for her hus¬ 
band or family belong to her.®i Such a statute does 


35. Ohio.—Lanning v. Fogler, 16 
Ohio Cir.Ct. 151, 8 Ohio Cir.Dec. 
780, distinguishing Glidden v. Tay¬ 
lor, 16 Ohio St. 509, 91 Am.D. 98. 

30 C.J. p 824 note 67. 

36. Mo.—Fisk V. Wright, 47 Mo. 351. 

37. N.C.—Branch v. Ward, 19 S.E. 
104, 114 N.C. 148. 

30 C.J. p 824 note 70. 

“The rule of reduction to posses¬ 
sion is not applicable to crops grown 
on the wife’s separate estate, as the 
husband holds them as her trustee, 
and it requires clear evidence to 
show that she has surrendered title 
to him.”—Robertson v. Wade, 68 S.W. 
2d 487, 491. 17 Tenn.App. 457. 

38. Pa.—Phillips v. Hall, 28 A. 502, 
160 Pa. 60—James v. Swayne, 22 
Pa,Dist. 764. 

39. Ill.—Alsdurf v. Williams, 63 N. 
E. 686, 196 Ill. 244. 

30 C.J. p 824 note 72. 


40. Ind.—Conwell v. Jeger, 51 N.E. 
733, 21 Ind.App. 110. 

30 C.J. p 824 note 73. 

Arrangement for use of land 

An arrangement between the hus¬ 
band and another whereby they raise 
a crop on the wife's land is only a 
medium by which the husband used 
the land, and not a rent of it; and 
the husband’s part of the crop does 
not belong to the wife's separate es¬ 
tate.—^Howe V. Lane, 8 Ks’.L. 783. 

41. Wis.—Stennett v. Bradley, 35 N. 
W. 467, 70 Wis. 278. 

30 C.J. P 824 note 75. 

42. Miss.—Hamilton v. Booth, 55 
Miss. 60, 30 Am.R. 500. 

43. Ala.—Ernst v. Hollis, 6 So. 85, 
86 Ala. 511. 

44. W.Va.—Trapnell v. Conklyn, 16 
S.E. 570, 37 W.Va. 242, 38 Am.S.R. 
30. 

30 C.J. P 825 note 79. 
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45. N.J.—Johnson v. Vail, 14 N.J.Eq. 
423. 

30 C.J. p 825 note 80. 

46. Minn.—Hoover v. Carver, 160 N. 
W. 249, 135 Minn. 105. 

30 C.J. p 825 note 81. 

47. Me.—Hanson v. Millett, 55 Me. 
184. 

48. Iowa.—Russell v. Long, 3 N.W. 
75, 52 Iowa 250. 

Vt.—Premo v. Hewitt, 55 Vt. 362. 

49. Ind.—Peatherngill v. Dougherty, 
89 N.E. 521, 44 Ind.App. 452. 

50. Ga.—Mock v. Neffler, 95 S.E. 673, 
148 Ga. 25. 

30 C.J. P 825 note 88. 

51. U.S.—Hammonds v. Commission¬ 
er of Internal Revenue, C.C.A., 106 
F.2d 420. 

Ala.—Cragford Bank v. Cummings, 
113 So. 243, 216 Ala. 377. 

Mich.—Detroit & Security Trust Co. 
V. Gitre, 235 N.W. 884, 254 Mich. 
66. 

Mo.—^Warren v. Davis, App., 97 S.W. 
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not, however, apply to money or other property ac¬ 
quired by the services of the wife prior to the time 
the statute takes effect.®^ Also, the right of the 
wife to her earnings is strictly limited to the extent 
set forth in the various statutes but difficulty and 
confusion sometimes exist in attempting to apply a 
statute of a limited nature to a particular set of 
facts, and to ascertain the point at which the hus¬ 
band’s exclusive rights end and the wife’s separate 
rights begin,54 it being said that there is probably 
no practical test that can be applied to all cases®® 
and that each case must be determined from the 
facts thereof.®^ 

The statutes do not change or abrogate the rule, 
stated supra § 17, as to the duty of the wife to ren¬ 
der services to the husband and they are not ap¬ 
plicable to labor performed by the wife for the hus¬ 
band®® in his household.^^ Even though the serv¬ 
ices rendered by the wife consist of aiding the hus¬ 
band in his business, the statutes do not raise a 


money debt from the husband to the wife®® nor op¬ 
erate to give her a legal claim on him;®i and, in 
the absence of any agreement, services performed 
by a married woman for her husband outside of 
those required by the marital relation are not her 
separate property.®® 

Election or zvaiver hy wife. The wife may waive 
her right to wages earned outside the family.63 
Even under a statute worded in broad terms,®4 as 
well as under one of limited scope,®® the husband’s 
common-law right to the wife’s earnings remains 
unaffected unless it appears, from the circumstanc¬ 
es, that she has elected to labor on her own account 
and avail herself of the privilege conferred by the 
statute. 

g 259. -Earnings in Keeping Boarders 

The wife’s earnings from keeping boarders, and per¬ 
forming extra services for them, may be retained by her 
as her separate property where the husband relinquishes 
ail claims to such earnings or the wife keeps boarders 


2d 159—Malone v. Harlin, 278 S. 
W. 806, 220 Mo.App. 102. 

S.D.—Smith V. Miller, 237 N.W. 829, 
58 S.D. 570. 

30 C.J. p 825 note 90. 

Sig-lits of hashaxLd and wife com* 
pared 

Subject to certain statutory limi¬ 
tations, the right of a wife to em¬ 
ploy her time for the earning of mon¬ 
ey for her own account is as com¬ 
plete as that of her husband.—In re 
Opinion of the Justices, 22 N.E.2d 49, 
303 Mass. 631, 123 A.L.R. 199. 

Recovery in another jurisdiction 
If in the state in which the wife 
lives her earnings are her separate 
property, she may sue for the sepa¬ 
rate recovery of money so earned, 
even in another jurisdiction where 
her earnings would have belonged to 
the husband.—Frank v. Hirsh, 3 App. 
D.C. 491. 

Personal efforts 

Under the statute providing that 
every married woman shall be abso¬ 
lutely entitled to have, own, and re¬ 
tain all earnings acquired by her 
personal efforts and to sell or other¬ 
wise dispose of such earnings, all 
earnings acquired by the wife as the 
result of her personal efforts in any 
separate business carried on by her 
in her own behalf, or as the result of 
any services performed by her for 
others than her husband, belong to 
hmr .—Anderson v. Lavelle, 280 N.W. 
729, 285 Mich. 194. 

Pixed share of profits 

A married woman’s earnings need 
not, in order to become her separate 
property, be in the form of a fixed 
salary, rather than a fixed share of 
profits.—Berkowitz v. Commissioner 


of Internal Revenue, C.C.A., 108 F.2d 
319. 

Independent contractor 
Vrife as respects employment by 
third person is as equally an inde¬ 
pendent contractor as though unmar¬ 
ried.—In re Mason's Will, 236 N.Y.S. 
720, 134 Misc. 902. 

Services rendered to parent of hus¬ 
band 

Ind.—Farmers Loan & Trust Co. v. 
Mock, 2 N.B.2d 235, 102 Ind.App. 
270—Offenbacker v. Offenbacker, 
187 N.E. 903, 98 Ind.App. 689. 
Seirvices rendered to brother of hus¬ 
band 

Mo.—Smarr v. Smarr’s Estate, App., 
283 S.W. 461. 

Earnings from separate business or 
estate 

N.J.—Vigne v. Vigne, 130 A. 816, 98 
N.J.Eq. 274. 

Earnings made while living separate 
from husband 

S.D.—McLean v. McLean, 290 N.W. 
913, 69 N.D. 665. 

52. Mich.—Ridky v. Ridky, 198 N.W. 
229, 226 Mich. 459. 

30 C.J. p 826 note 91. 

53. Me.—^Appeal of Garland, 136 A. 
459, 126 Me. 84, certiorari denied 
Petition of Garland, 47 S.Ct. 769, 
274 U.S. 759, 71 L.Ed. 1338. 

N.J.—Kleinert v. Hutchinson, 121 A. 

742, 98 N.J.Law 831. 

30 C.J. p 826 note 92. 

Statute must be construed strictly 
as in derogation of common law.— 
Appeal of Garland, 136 A. 459, 126 
Me. 84, certiorari denied Petition of 
Garland, 47 S.Ct. 769, 274 U.S. 759, 
71 L.Ed. 1338. 


, 54. N.J.—Kleinert v. Hutchinson, 121 
A. 742, 98 N.J.Law 831. 

55. N.J.—Kleinert v. Hutchinson, su¬ 
pra. 

56. N.J.—Kleinert v. Hutchinson, su¬ 
pra. 

57. Mo.—Farmers & Traders Bank 
V. Kendrick, 108 S.W.2d 62, 341 
Mo. 571. 

Mont—Gates v. Powell, 252 P. 377, 
77 Mont 554. 

30 C.J. p 682 note 97. 

58. Ala.—Cragford Bank v. Cum¬ 
mings, 113 So. 243, 216 Ala. 377. 

30 C.J. p 826 note 97 [b] (1). 

59. N.T.—Blaechinska v. Howard 
Mission & Home for Little Wan¬ 
derers, 29 N.E. 755, 130 N.T. 497, 
15 L.R.A. 215. 

30 C.J. p 826 note 95. 

60. Mich.—Detroit & Security Trust 
Co. V. Gitre, 235 N.W. 884, 254 
Mich. 66. 

61. U.S.—Brittain v. Crowther, Neb., 
54 F. 295, 4 C.C.A. 341. 

62. U.S.—Berkowitz v. Commission¬ 
er of Internal Revenue, C.C.A., 108 
F.2d 319. 

30 C.J. p 6Sji note 99, p 826 note 99. 

Contracts between spouses respecting 
services of wife for husband see 
supra § 130. 

63. Me.—^Appeal of Garland, 136 A. 
459, 126 Me. 84, certiorari denied 
Petition of Garland, 47 S.Ct 769. 
274 U.S. 759, 71 L.Ed. 1338. 

Waiver by husband see infra § 261. 

64. Md.—Poffenberger v. Poffenber- 
ger, 19 A. 1043, 72 Md. 321—Neale 
V. Hermanns, 5 A. 424, 65 Md. 474. 

65. Mass.—McCluskey v. Provident 
Sav. Inst, 103 Mass. 300. 

30 C.J. p 826 note 93. 


742 



HVSBANB AND WIFE 


§ 260 


41 C.J.S. 

as an independent empioynrient; but it is otherwise where 
the contract for board is made with the husband or he 
furnishes the provisions for a boarder taken into the 
family. 

When the wife is entitled to her earnings as a 
part of her separate estate, she may keep boarders 
as an independent employment, and retain as her 
own property the proceeds thereof.^^ A like rule 
applies when the husband relinquishes all claims to 
such earnings,®*^ although it has been held that a 
mere verbal agreement, without any valuable con¬ 
sideration, between a hotel keeper and his wife that 
the latter should conduct the hotel in his absence 
and have the proceeds of the business, does not, at 
law, give her such proceeds as her separate estate.®® 
Generally, however, under the husband’s right to the 
services of his wife, when a boarder is taken into 
the family, and the supplies are furnished by the 
husband, the money for board belongs to the hus¬ 
band, in the absence of any special agreement, al¬ 
though the wife’s personal services as housekeeper 
contribute to the creation of the indebtedness due 
for such boarding.®^ When husband and wife are 
living together it is the presumption that the pro¬ 
visions are furnished by the husband.70 Likewise, 
where rooms in an apartment are let to roomers, the 
presumption naturally arises that the husband, rath¬ 
er than the wife, is the lessee of the premises,*^! 
and consequently the money received from the 
roomers belongs to him and not to her.*^^ 

Where the contract for board was made with the 
husband, any money owing for board is due to him, 
rather than to the wife, even though the money with 
which he buys provisions is furnished by the wife 
and she owns the property occupied by the husband 
and herself as a home.*^® 

Nursing sick hoarder. A statute providing that 
the earnings of a married woman shall be her sep¬ 
arate property gives to her a right to compensation 


for extra services rendered in nursing a sick board¬ 
er,provided she performs the services on her own 
account and does not merely assist her husband in 
the performance of a contract undertaken by him.^® 
She may also be entitled to such earnings by an 
agreement with her husband.'^® However, in some 
jurisdictions earnings from such services have been 
held to belong to the husband in the absence of a 
special agreement to the contrary.'^" 

Washing for a hoarder is also such a service as is 
not owing from a wife either to her husband or to 
her family, and for such, she may recover.'^® 

§ 260. - Property Purchased with Earn¬ 

ings 

Regardless of the name in which the purchase is 
made, property purchased with the earnings of the wife 
belong to the husband or the wife accordingly as the 
earnings belonged to one or the other. 

When the earnings of the wife belong to the hus¬ 
band, property purchased in the wife’s name with 
such earnings becomes his, and is liable for his 
debts.79 On the other hand, when the wife by 
force of statute or by gift from her husband is en¬ 
titled to her earnings as a part of her separate es¬ 
tate, property purchased by her with her earnings 
is her separate property, and exempt from liability 
for the debts of her husband.®® If the husband has 
made an express gift to the wife of her earnings, 
the fact that he purchases property in his own name 
with such earnings is not sufficient to overcome her 
right to the same.®^ 

Where the wife paid for property with her own 
labor, the mere fact that the husband contributed 
his labor toward the purchase will not give his sub¬ 
sequent creditors any claim to the property,® 2 al¬ 
though it has been held that real estate purchased 
by the vnie is in equity liable for her husband’s 
debts, in so far as it was paid for by their joint 
earnings while living on such property, carrying on 


66. N.J.—Lewis v. Hunt, Ch., 120 A. 
650. 

30 C.J. p 827 note 5. 

Board furnished after separation and 
before divorce 

R.L—Berry v. Teel, 12 R.I. 267. 

67. Kan.—Ennis v. Nusbaum. 133 P. 
537, 90 Kan. 296. 

30 C.J. p 827 note 7. 

Waiver of husband’s rights generally 
see infra § 261. 

68. Wis.—Stimson v. White, 20 Wis. 
562. 

69. N.T.—Oliver v. Patnoe, 25 N.Y.S. 
2d 144. 

30 C.J. p 827 note 9. 

70. N.T.—Stamp v. Franklin, 12 N.Y. 
S. 391. 


71. N.T.—1101 Park Ave. Corpora-! 
tion v. Cornell, 232 N.Y.S. 663, 133 
Misc. 397. 

72. N.Y.—1101 Park Ave. Corpora¬ 
tion v. Cornell, supra. 

73. Ga.—Childs v. Charles, 168 S.B. 
914, 46 Ga.App. 648. 

74. Mo.—^Warren v. Davis, App., 97 
S.W.2d 159. 

30 C.J. p 827 note 12. 

75. Ind.—Bowers v. Star buck, 116 N. 
B. 301, 186 Ind, 309. 

Md.— Poffenberger v. Poffenberger, 19 
A. 1043, 72 Md. 321. 

76. Minn.—Riley v. Mitchell, 29 N. 
W. 588, 36 Minn. 3. 

30 C.J. P 827 note 14. 
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77. N.T.—Coleman v. Burr, 93 N.Y. 
17, 45 Am.R. 160. 

30 C.J. p 827 note 15. 

78. Pa.—In re Lewis, 27 A. 35, 156 
Pa. 337. 

30 C.J. p 827 note 16. 

79. Utah.—Anderson v. Cercone, 180 
P. 586, 54 Utah 345. 

30 C.J. P 827 note 17. 

80. Iowa.—Geovge Adams & Burke 
Co. V. James cook & Son, 115 N.W. 
478. 

30 C.J. p 828 note 18. 

81. S.C.—Grantham v. Grantham, 13 
S.B. 675, 34 S.C. 504, 27 Am.S.R. 
839. 

82. Iowa.—King v. Wells, 77 N.W. 

, 338, 106 Iowa 649. 
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a farm, and keeping a public house thereon.^^ The 
mere fact that the wife, by thrift and economy, en¬ 
abled the husband to accumulate property held in his 
name vests her with no interest therein except that 
of a spouse.^'^ 

§ 261. -Waiver of Marital Rights 

The wife’s earnings become her separate property 
where the husband relinquishes his marital rights there¬ 
to-; and unless he does so, they do not become her sep¬ 
arate property where, and to the extent that, the com¬ 
mon-law rule as to his right to her earnings has not been 
abrogated by statute. 

The wife’s earnings may in general become her 
separate estate by gift from,S5 consent^® or per¬ 
mission^"^ of, agreement with,^^ or waiver of his 
marital rights by,^® the husband. This consent, 
agreement, or waiver may be implied or presumed 
from the facts.^o Thus, where a husband deserts 
his wife and ceases to perform his marital duties, 
his wife’s earnings during such time are her sepa¬ 
rate property,there being a fair presumption in 
such case that he consents to her using her own 
exertions to maintain herself,92 although it has been 
held that no legal implication of emancipation as 
to earnings arises where the particular reason for 
the husband’s leaving home does not appear.93 
Agreement or relinquishment as to earnings from 
keeping boarders is considered supra § 259. 

A husband cannot, to the prejudice of existing 


creditors, renounce his right to the services or earn¬ 
ings of the wife,94 especially where such earnings 
have become so mixed with those of the husband 
that they cannot be separated.95 Under some stat¬ 
utes there must be a judicial sanction of the hus¬ 
band’s consent that the wife’s earnings shall be her 
separate property.96 

Necessity. Where, and to the extent that, the 
common-law rule as to the right of the husband to 
the wife’s earnings has not been superseded by stat¬ 
ute, the husband’s consent or agreement, express or 
implied, is necessary to entitle the wife to retain 
her earnings as her separate property.97 

§ 262. Judgment or Damages Due to Wife 

Judgments, or rights of action, for damages may be¬ 
long to a married woman as her separate property. 

Under a statute securing to a married woman 
property coming to her from any source, a right of 
action growing out of a personal injury to her is 
her separate property ;98 and, under the statutes 
generally, damages due her for a tort to her person 
belong to her as her separate estate.99 Damages for 
the wrongful death of a husband belong to the sep¬ 
arate property of the widow.l 

Where the wife’s separate property,2 or property 
with respect to which the husband has released all 
his interest,9 is injured or destroyed by the tort of 
a third person, any judgment recovered therefor 


83. Me.—Sampson v. Alexander, 66 
Me. 1S2. 

84. Pa.—^Bank of Pittsburgh v. Pur¬ 
cell. 133 A, 31, 286 Pa. 114. 

85. N.T.—^Robison v. Lockridge, 244 
N.Y.S. 663, 230 App.Div. 389. 

30 C.J. p 828 note 22. 

88. Mich.—Johnson v. Meade’s Es¬ 
tate, 233 N.W. 343, 252 Mich. 357. 
N.Y.—Robison v. Lockridge, 244 N.Y. 

S. 663, 230 App.Div. 389. 

30 C.J. p 828 note 22. 

87. Mo.—Pollinger v. Messerschmidt, 
App., 260 S.W. 804. 

88. Ga.—Cotter v. Gazaway, 81 S.E. 
879. 141 Ga. 534. 

30 C.J. p 827 note 3. 

89. Mich.—^Wisniewski v. Wisniew¬ 
ski’s Estate, 236 N.W. 899, 254 
Mich. 663. 

sa Mich.—^Bums v. Kieley’s Estate, 
219 N.W. 743, 242 Mich. 668. 

30 C.J. p 828 note 23. 

Pezmittliig accnmnlation and not re- 
qnixiiig acconntiiLg 
Wife may acquire separate estate 
by implication in fund which hus¬ 
band has permitted her to accumu¬ 
late and use without requiring her to 
account for it—^Robertson v. Wade, 


68 S.W.2d 487, 17 Tenn.App. 457— -30 
C.J. p 828 note 23 [b]. 

91. Pa—Starrett v. Wynn, 17 Serg. 
& R. 130, 17 Am.D. 654. 

30 C.J. p 828 note 24. 

92. Pa.—Starrett v. Wynn, supra 
30 C.J. p 828 note 24. 

93. Mich.—In re Mayer, 177 N.W. 
488, 210 Mich. 188, 10 A.L.R. 773. 

94. Ala—Gordon v. Tweedy, 71 Ala 

202 . 

W.Va—Bailey v. Gardner, 5 S.E. 636, 
31 W.Va. 94, 13 Am.S.R. 847. 

95. N.J.—Quidort v. Pergeaux, 18 N. 
J.Eq. 472. 

96. Ky.—Uhrig v. Horstman, 8 Bush 
172. 

30 C.J. p 829 note 28. 

97. Ga.—^Arrington v. Awbrey, 8 S.E. 
2d 648, 190 Ga, 193—Mock v. Nef- 
fler, 95 S.E. 673, 148 Ga. 25—Cotter 
V. Gazaway, 81 S.E. 879, 141 Ga. 534 
—Georgia R. & Banking Co. v. Tice, 
52 S.E. 916, 124 Ga 459, 4 Ann.Cas. 
200—Mitchell v. Mullen, 164 S.E. 
278, 45 GaApp. 285—Thompson v. 
Swain, 139 S.E. 580, 37 GaApp. 237 
—E. P. Redd & Co. v. W. A. Lath- 
em & Sons, 123 S,K 175, 32 Ga.App. 
214. 


N.Y.—Robison v. Lockridge, 244 N.Y. 
S. 663, 230 App.Div. 389. 

98. Ill.—Chicago, B. & Q, R. Co. v. 
Dunn, 52 Ill. 260, 4 Am.R. 606. 

99. La.—Cartwright v. Puissigur, 51 
So. 692, 125 La 700. 

30 C.J. p 829 note 31. 

In District of Columbia 

(1) There is authority to the con¬ 
trary.—Howard v. Chesapeake & O 
R. Co., 11 App.D.C. 300. 

(2) According to a later decision, 
however, a judgment recovered by 
wife for damages to herself for in¬ 
juries negligently inflicted on her per¬ 
son IS her sole property.—Lansburgh 
& Bro. V. Clark, 127 P.2d 331, 75 U.S. 
App.D.C. 339, affirming Clark v. Lans¬ 
burgh & Bro., D.C., 38 F.Supp. 729. 
Recovery of loss of time or wages, 

or impairment of capacity to labor, 
resulting from personal injury to 
wife see infra § 401. 

1. Wis.—Schmidt v. Deegan, 34 N.W. 
83, 69 Wis. 300. 

2. Ohio.—Pierson v. Smith, 9 Ohio 
St. 554, 75 Am.D. 486, affirming 1 
Disn. 305, 12 Ohio Dec., Reprint, 
637, 3 Ohio Dec., Reprint, 12, 2 
Wkly.L.Gaz. 104. 

3. Tenn.—Williford v. Phelan, 113 S. 
W. 365. 120 Tenn. 589. 
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becomes her separate property, even though such 
iudgment is secured by the husband in his own 
nanie;^ and when lands belonging to the separate 
estate of a married woman are taken for public use, 
damages awarded for such taking belong to her.5 

Rights under bond. When defendant in a bas¬ 
tardy proceeding gives a bond to secure the support 
of prosecutrix and her child, and subsequently mar¬ 
ries and abandons her, her rights under the bond are 
her separate property.® 

Joint judgment. When damages claimed for a 
personal injury to the wife are her separate prop¬ 
erty, the fact that husband and wife join in bring¬ 
ing the action, and recover judgment in their joint 
names, does not reduce the claim to the husband’s 
possession or make it liable for his debts.^ . 

§ 263. -Alimony 

Alimony awarded to a wife does not become her 
separate property until it is actually received by her; 
but a judgment for a specified sum rendered in her 
favor as a division of property on the granting of a 
divorce is her separate property. 

Alimony awarded to a wife by a decree of di¬ 
vorce granted in her favor is not the property or 
separate estate of the wife.® After it has been re¬ 
ceived by her, however, it is her separate property,^ 
and the husband may not properly claim an interest 
iherein.i® Also, a judgment which, on granting the 
wife a divorce, is rendered in her favor for a speci¬ 
fied amount as a division of the property is her sepa¬ 
rate estate and property which, on the granting 
of a divorce, was set aside to her and became her 
sole and separate property remains her separate 
estate, notwithstanding the divorced parties are 
subsequently remarried to each other.^2 


§ 265 

§ 264. Estoppel to Claim Property and Lach¬ 
es 

The various ways in which a married woman may 
become estopped to claim property as her separate 
estate are considered infra §§ 265-270. Laches as 
precluding her from asserting such a claim is treat¬ 
ed infra § 271. Application of doctrine of estoppel 
to married women generally is considered supra §§ 
213-216. Estoppel of married woman to deny the 
validity of her encumbrance of her separate prop¬ 
erty is considered infra §§ 348, 356, or her convey¬ 
ance of such property, infra § 385. 

Examine Pocket Parts for later cases. 

§ 265. - Estoppel by Deed or Record 

A married woman may be estopped by her deed from 
claiming that certain property Is her separate estate. 

A married woman may be estopped by deed from 
asserting a right to property as her separate es¬ 
tate.^® Even before the passing of the statute cre¬ 
ating her separate property, an assignment, valid in 
form, of an estate only contingent at the time will 
estop her from claiming the land from her assignee 
after it has vested in her by the statute.^^ A war¬ 
ranty deed by her husband will not estop the wife 
from enforcing, against the husband’s grantee and 
those holding under him, a prior mortgage on the 
same property held by her as her separate estate.!^ 
If, merely to release her dower, a married woman 
signs a mortgage deed of her lands, a recital in such 
deed that the land is subject to a prior mortgage 
will not amount to an equitable mortgage against 
her land, and will not enable the first mortgagee 
to enforce his claim against her.^® 
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4. Ohio.—Pierson v. Smith, 9 Ohio 
St. 554, 75 Am.D. 486, affirming 1 
Disn. 305, 12 Ohio Dec., Reprint, 
637, 3 Ohio Dec., Reprint, 12, 2 
Wkly.L.Gaz. 104. 

5. N.J.—Evers v. Vreeland, 13 A. 
241, 50 N.J.Law 386. 

30 C.J. p 829 note 44. 

6. Wis.—Meyer v. Meyer, 102 N.W. 
52, 123 Wis. 538. 

7. Md.—Clark v. Wootton, 63 Md. 
113. 

Pa.—Jeanes v. Davis, 3 Pa.L.J.R. 60, 
4 Pa.L.J. 406. 

8. Mass.—Brown v. Brown, 111 N.B. 
42. 222 Mass. 415. 

30 C.J. p 829 note 42. 

9. Cal.—Gk)uld v. Long, 240 P. 293, 

, 74 CaLApp. 359. 

10. Cal.—Gould V. Long, supra. 

11. Wis.—Towns v. Towns, 176 N.W. 
216, 171 Wis. 32—Kistler v. Kistler, 
124 N.W. 1028, 141 Wis. 491. 


12. Pa.—In re Mallory’s Estate, 150 
A, 606, 300 Pa. 217. 

13. Iowa.—Cone v. Cone, 92 N.W. 
665, 118 Iowa 458. 

30 C.J. p 829 note 47. 

Conveyance of eg.nity to mortgagee 
Mortgagor’s wife selling and con¬ 
veying to mortgagee her equity in 
mortgaged property is estopped to 
assert title therein under conveyance 
from mortgagor, as against mortga¬ 
gee.—Chapman v. Portwood, 165 S.E. 
74, 175 Ga. 338. 

Quitclaim or waiver of dower interest 
(1) Where wife did not join in deed 
to certain real property but subse¬ 
quently executed a deed of quitclaim 
of dower right in the premises, and 
husband previously in statements to 
creditor bank held himself out as 
sole owner of the property, wife 
could not, as against creditors of 
husband, claim an interest in the 
property, as her quitclaim deed must 
be construed as a practical admission 
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that she had no interest in the prop¬ 
erty other than a dower right.—Fred¬ 
ericks V. Jacoby, 16 A.2d 809, 128 N.J. 
Eq. 426. 

(2) Where wife signed husband’s 
mortgages containing clauses where¬ 
by she waived dower interest in real¬ 
ty which husband had conveyed to 
her prior to mortgages and wife 
knew she was not signing mortgages 
as grantor, title passed by estoppel 
to mortgagee as against wife while 
living and on her death as against 
her daughter as her heir at law.— 
Stearns v. Thompson, 186 A. SOQ, 134 
Me. 352, 107 A.L.R. 305. 

Estoppel to deny validity of: 

Conveyance of separate estate see 
infra § 385. 

Mortgage of separate estate see in¬ 
fra §§ 348, 356. 

14. Pa.—In re Smilie, 22 Pa. 130. 

15. Vt.—Bartlett v. Boyd, 34 Vt. 256 . 

16. R.I.—^Franklin Sav. Bank v. Mil¬ 
ler. 21 A. 542, 17 R.I. 272. 
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The joinder of husband and wife in a deed of her 
separate property, as required by statute, is not a 
recognition by the wife that title was in him,^'^ nor 
is such recognition effected because the deed de¬ 
scribes both husband and wife as grantors, where 
the property stands in the wife’s name-.i® and a 
recital in a trust deed by husband and wife, con¬ 
veying land recorded in her name, and shares of 
stock, that the shares are owned by her, does not 
admit the husband’s ownership of the land.^S If, 
with her husband, a married woman executes a con¬ 
veyance, she cannot have the land so conveyed de¬ 
clared to be her separate estate on the ground that 
she was ignorant of her rights, without proving 
that the purchaser had notice of her equity.^® 

§ 266. -Estoppel by Matter in Pais Gen¬ 

erally 

Where a married woman has the sole and entire 
control of her separate property, and has full power to 
contract, she may be estopped by her acts, conduct, or 
declarations to claim that certain property is her separate 
estate; but she may not be so estopped unless the essen¬ 
tial elements of an equitable estoppel or estoppel in pais 
exist. 

According to some authorities the doctrine of es¬ 
toppel in pais is not applicable to a married woman 
except where she is regarded as a feme sole in con¬ 
sequence of possessing a separate estate.^i Also, a 
married woman who has no capacity to contract 


cannot be estopped by her invalid contract from as¬ 
serting her rights to her separate property.-^ 
Where, however, a married woman has the sole and 
entire control of her separate property, with full 
power to contract, she may be estopped by her acts, 
conduct, or declarations, to the same extent as 
though she were a feme sole,-’ and in general she 
may, by her acts and declarations, estop herself to 
claim property when to permit her to do so would 
operate as a fraud.24 

The rules governing the essential elements of an 
estoppel in pais generally, stated in Estoppel §§ 67- 
77, are applied by holding that, in order to estop a 
married woman from claiming her separate prop¬ 
erty, the party setting up the estoppel must have 
done some act in reliance on her conduct or repre- 
sentafions,^^ to his injury,^® and that no estoppel 
arises where the party asserting it had knowledge 
of the real facts or means of acquiring such knowl- 
edge-^*^ Likewise, where the person in whose favor 
an estoppel is claimed had knowledge of the facts, 
on his death his personal representative is in no bet¬ 
ter position than decedent was to set up an estop- 
pel.^^ She is not estopped by acts done or repre¬ 
sentations made by her husband or others in re¬ 
spect to her separate property without her knowl¬ 
edge and in a particular case her own acts or 
conduct may not be of such a character as to give 
rise to an estoppel.^® 


17. Mo.—East V. Davis, 204 S.W. 
402. 

18. Mo.—East V, Davis, supra. 

19. Mo.—^East V. Davis, supra. 

20. Ala.—^Nelson v. Holly, 50 Ala. 3. 

21. Mass.—Merriam v. Boston, C. & 
F. R. Co., 117 Mass. 241. 

30 C.J. p 830 note 60. 

Wliere application of rules contra¬ 
venes statnte 

Wife is subject to rules of estop¬ 
pel if application thereof does not 
contravene statute under which 
wife’s separate property is not sub¬ 
ject to payment of husband’s debts, 
but that exdeption does not apply in 
case ‘of equitable estoppel to which 
wife is subject regardless of statute. 
— Powell V. First Nat. Bank, Tex.Civ. 
App., 75 S.W.2d 471. 

Application of doctrine of estoppel in 
pais to married women generally 
see supra § 216. 

22. U.S.—Matthews v. Murchison, C. 
C.N.C., 17 F. 760. 

23. N.M.—Holder v. Hunter, 226 P. 
163, 29 N.M. 644. 

N.D.—State Bank of Cooperstown v. 

Newell, 212 N.W. 948, 55 N.D. 184. 
30 C.J. p 830 note 64. 

24. Ky.—^Ayer & Lord Tie Co. v. 
Baker, 128 S.W. 346. 138 Ky. 494. 


25^ Kan.—Chastain v. Crossfield, 11 
P.2d 1011, 135 Kan. 667. 

N.M.—Holder v. Hunter, 226 P. 163, 
29 N.M. 644. 

30 C.J. p 830 note 68. 

26. Mo.—Gambrel v. Hines, 157 S.W. 
119, 170 Mo.App. 560. 

N.Y.—Sanford v. Sanford, 58 N.Y. 69. 

SiLhsequent well secured creditor 
is not injuriously misled and hence 
no question of estoppel is presented. 
—Moore v. Brasel, 66 S.W. 2d 1068, 
188 Ark. 550. 

27. Kan.—Chastain v. Crossfield, 11 
P.2d 1011, 135 Kan. 667. 

N.J.—Rizzi V. Pohan, 140 A. 393, 102 
N.J.Eq. 239, reversing 134 A. 846, 
100 N.J.Eq. 104. 

30 C.J. p 830 note 71. 

28. Mass,—Glover v. Waltham 
Laundry Co., 127 N.E. 420, 235 
Mass. 330. 

30 C.J. p 830 note 72. 

29. Ark.—Braley v. Arkhola Sand & 
Gravel Co., 159 S.W.2d 449, 203 
Ark. 894. 

30 C.J. p 830 note 66. 

OoxLtiniLixLg ignorance 

Wife cannot be charged by her sig¬ 
nature placed by husband, without 
her knowledge or consent, on deed of 
right of way over land owned by them 
jointly, by way of equitable estoppel, 
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where she was ignorant of deed when 
road was constructed, whether or not 
such signature was fraudulent.—Ala¬ 
bama Power Co. v. Cornelius, 100 So. 
207, 211 Ala. 245. 

Ignorance resulting from representa. 
tions 

Plaintiff was not estopped to claim 
ownership of household goods, seized 
and sold by defendant under attach¬ 
ment, by representations of her hus¬ 
band, where she knew nothing of at¬ 
tachment, and there was no evidence 
of agency.—Antes v. Consumers’ Con¬ 
sol. Coal Co., 210 N.W. 767, 203 Iowa 
485. 

Representations concerning indebted, 
ness to wife 

Where bank granted loan to de¬ 
fendant, who was already indebted to 
wife, and who subsequently conveyed 
personal property to her in part pay¬ 
ment of the indebtedness, it was im¬ 
material, as far as estopping wife to 
assert her rights as creditor was con¬ 
cerned, whether he informed bank of 
such indebtedness, where wife did not 
know of any representations being 
made.—Merchants’ Bank of Mobile v. 
Parrish, 106 So. 504, 214 Ala. 96. 

30. Kan.—Chastain v. Crossfield, 11 
P.2d 1011, 135 Kan. 667. 

Mo.—First Nat. Bank v. Link, 275 S- 

W. 936. 
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^ 267. - Clothing Another with Apparent 

^ ’ Title 

a. In general 

b. Necessity of reliance by, and preju¬ 

dice to, creditor or purchaser 

c. Necessity of wife’s knowledge 

a. In Greneral 

Where the wife has permitted the husband to hold 
title to her separate property, or deal with it as his own, 
she is estopped to claim it as against persons who have 
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extended credit to, or otherwise dealt with, the husband 
in reliance on his apparent ownership. 

By permitting her husband to hold title to or deal 
with her separate property as his own, or in any 
manner holding out to the world that he is the 
owner thereto, the wife will be estopped to claim 
it as against persons dealing with the husband, as 
bv purchasing from, or extending credit to, him, in 
good faith and in reliance on his apparent owner¬ 
ship,and the same rule applies where the wife 
furnishes her husband with money for the purpose 


Assisting Imsband in making out 
claim 

A married woman entitled to her 
earnings is not estopped to present 
a claim against an estate for services 
rendered to decedent because she as¬ 
sisted her husband in making out his 
claim against the estate. Brackett v. 
Burnham. 165 N.W. 665. 199 Mich. 
326. 

Allowing husband access to bonds 
As the wife is not bound to dis¬ 
trust her husband, she is not pre¬ 
cluded from recovering proceeds of 
bonds fraudulently misappropriated 
by husband because she kept bonds 
in box to which husband had access. 

_Moyer v. Norristown-Penn Trust j 

Co., 145 A. 682, 296 Pa. 26. 

Accepting gift from husband’s pa¬ 
tient 

That an automobile owned by the 
wife of an insolvent debtor was given 
to her by a wealthy man in token of 
appreciation for medical services ren¬ 
dered by the debtor, there being no 
showing that it was intended as a 
payment for such services, or that 
it was used by debtor as the basis 
of credit, will not estop wife, in favor 
of the creditors, from claiming own¬ 
ership of the automobile.—Harmon v. 
Winegar, 247 S.W. 1042. 157 Ark. 
254. 

Becognition of superior title 
Where, at an execution sale of 
property standing in her husband s 
name, a married woman gives notice 
to the sheriff of her claim to a re¬ 
sulting trust therein, the fact that 
she subsequently leases the land 
from the purchaser does not estop her 
from afterward reasserting the trust. 
—Fillman v. Divers, 31 Pa. 429. 

31. U.S.—Keaton v. Pipkins, C.C.A 
Okl., 43 F.2a 497. 

Ark.—Kaufman v. Citizens’ Bank, 70 
S.W.2d 572, 189 Ark. 113—Haffke 
V. Hempstead County Bank & Trust 
Co., 263 S.W. 395, 165 Ark. 158— 
Bunch V. Empire Cotton Oil Co., 
250 S.W. 530, 158 Ark. 462. 

Colo.—Schraeder v. Mitchell, 215 P. 
147, 73 Colo. 320. 

Fla—Foster v. Thornton, 179 So. 882, 
131 Fla. 277—^Weaver-Loughridge 
Lumber Co. v. Kirkland, 126 So. 


773, 99 Fla 427—Russ v. Black- 
shear, 102 So. 749, 88 Fla 573. 

Ga.—^Wright v. Pearson, 1S5 S.E. 236, 
186 Ga 366—^T^’ord v. Bowen, 184 
S.E. 303, 181 Ga. 736—^Pitts v. Tem¬ 
ple Banking Co., 150 S.E. 89, 169 
Ga. 226—Stuckey v. Watson, 142 S. 

E. 536, 166 Ga. 69—^Roland v. W'il- 
kinson-Bolton Co., 140 S.El 368, 165 
Ga. 194. 

Ill.—See Arthur Lehman & Co. v. 

Slat, 208 I11.APP. 39. 

Iowa—Meltzer v. Shafer, 244 N.W. 
851, 215 Iowa 785—Farmers’ Sav. 
Bank of Williamsburg v. Pugh, 215 
N.W. 652, 204 Iowa 580. 

Kan.—Kinsley Bank v. Aderhold, 292 
P. 798, 131 Kan. 448, 76 A.L.R. 1495, 
modifying 285 P. 597, 130 Kan. 126. 
Ky.—Luther v. Campbell, 269 S.W. 
313, 207 Ky. 420. 

Mass.—^Hutchins v. Mead, 10 S N.E. 67, 
220 Mass. 348. 

Minn—War Finance Corporation v. 
Erickson, 214 N.W. 45, 171 Minn. 
276. 

]^eb.—^Clements v. Doak, 299 N.W. 
505, 140 Neb. 265. 

N.D.—State Bank of Coopers town v. 
Newell, 212 N.W. 848, 55 N.D. 184 
—Bank of Inkster v. Christenson, 
194 N.W. 702, 49 N.D. 1047. 

Okl,—Terrell v. Wheeler-Motter Mer¬ 
cantile Co., 294 P. 644, 147 Okl. 77. 

R. I.—Thornley Supply Co. v. Madi- 
gan, 154 A. 277, 51 R.I. 310. 

S. C.—Fallaw v. Oswald, 9 S.E.2d 793, 
194 S.C. 387. 

Tenn.—Commercial Credit Co. v. Far¬ 
rar, 14 Tenn.App. 318—City Nat. 
Bank v. Harle, 7 Tenn.App. 286. 

Tex._^Vickery v. Republic Nat Bank 

& Trust Co., Civ.App., 170 S.W. 2d 
840, 842, quoting Corpus Juris. 

•Wyo .—Sorenson v. Howell, 241 P. 
1068, 1071, 34 Wyo. 119, citing Cor¬ 
pus Juris. 

21 C.J. p 1175 note 99, p 1179 note 25 
—30 C.J. P 830 note 74. 

Assistance in making sale ' 

This is especially so where the 
wife not only acquiesced, but active¬ 
ly assisted, in making a sale of the 
property for the husband’s benefit.— 
Overcast v. Lawrence, 131 S.W. 1029, 
141 Ky. 25. 

Where wife witnessed husband’s 
security deed with knowledge of its 
contents, fact that husband’s prior 

747 


recorded deed of mortgaged realty 
to wife may have been based on val¬ 
uable consideration did not preclude 
operation of estoppel, preventing wife 
from asserting her title against 
mortgagee, if mortgagee was igno¬ 
rant of the true title to the mort¬ 
gaged realty.—Roop Grocery Co. v. 
Gentry, Ga., 25 S.E.2d 705. 

Protection of persons dealing with 
husband 

Where a wife holds out to the 
world that her husband owns prop¬ 
erty or allows him so to act as to 
induce such belief, others dealing 
with the husband on the faith of this 
truth will be protected against the 
claims of the wife.—Sohio Corpora¬ 
tion V. Gudder, 32 N.E.2d 148, 375 Ill- 
622. 

Superiority of claims of creditors 

(1) Wife paying for property per¬ 
mitted to remain in husband’s name 
has inferior equity to claims of hus¬ 
band’s creditors.—Rowe v. Cole, 155 
S.E. 473, 171 Ga. 391. 

(2) Where a large amount of in¬ 
debtedness of husband was created 
subsequent to recording of deed by 
which he took title to wife’s proper¬ 
ty, and creditors had no notice of 
her equity therein, and husband rep¬ 
resented himself to be actual owner 
thereof, claims of creditors against 
such property would be preferred to 
those of the wife.—Phillips v. 
Bowles. 273 S.W. 85, 209 Ky. 580. 

Stock certificate transferred to, and 
pledged by, husband 

A wife’s transfer and delivery of 
stock certificate to husband operated 
to invest husband with such exter¬ 
nal indicia of ownership that his 
pledge to an innocent lender was, on 
the principle of estoppel, binding on 
wife, notwithstanding, as between 
lender and husband, the pledge of the 
stock may have constituted a mere 
bailment and not a transfer of title. 
A private understanding between 
wife and husband that wife was 
merely lending stock to husband did 
not affect right of bank to whom 
husband pledged stock to hold the 
stock as security for a loan, where 
bank acted innocently and without 
knowledge of such agreement:—Groo¬ 
ver V. Savannah Bank & Trust Co., 
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of carrying on a business ostensibl}" his own.^^ len¬ 
der such circumstances she will not be permitted to 
show that her husband was merely her agent,al¬ 
though it has been held that mereh' allowing her 
husband to manage her separate personal property 
will not estop her to show that he was acting as her 
agent,and it has also been held that merely per¬ 
mitting her husband to improve her real property, 
collect rents therefrom, and pay taxes thereon does 
not estop the wife, as against the husband's credi¬ 
tors, to claim ownership of the property.35 

The estoppel created inures to the benefit of a 
purchaser at a sale on execution^® or on foreclosure 
of a mortgage to a bona fide mortgagee.37 Also it 
inures to the benefit of a payee of a note indorsed 
by the husband before delivery.38 In one state an 
exception to the rule has been asserted in the case 
of judgment creditors of the husband.39 In other 
states, how’ever, the wife is estopped to assert a se¬ 
cret equity against a creditor who lent money or 
extended credit to the husband in reliance on his 
apparent ownership, and without knowledge or no¬ 
tice of the wife’s right or equity, regardless of 
whether or not the creditor has reduced his claim 
to judgment,*40 and where he has obtained judg¬ 
ment the lien thereof is enforceable,4i the wife be¬ 
ing estopped to assert that her title is superior 
thereto,42 and the property is subject to execution 


issued on the judgment.43 

If the husband, with the wife’s consent, purchas¬ 
er lands with her money in his own name, she can¬ 
not maintain an action to recover the money so 
paid,44 especially if she accepts the benefit of the 
transaction by allowing the property to be used for 
the payment of her debts ;45 and even though he 
receives the money for a specific purpose, and uses 
it without her knowledge to purchase land, she can¬ 
not recover it.46 

Conveymtce to husband by mistake. Where real 
property is purchased with the wife’s money, but 
the conveyance is made erroneously to the husband, 
and the husband subsequently conveys to the wife in 
good faith to correct the error in the original con¬ 
veyance, the effect of the transaction under the 
circumstances is not a permission on the part of the 
wife for the husband to hold himself out as owner 
of the property so as to make it liable for his 
debts.47 On the other hand, where, with the wife’s 
knowledge and consent, title to the property stands 
of record in the name of the husband for several 
years, she is estopped, as against persons extending 
credit to the husband on the strength of his appar¬ 
ent ownership, to assert that the property in fact 
belongs to her and was conveyed to the husband by 
mistake;43 and even if the wife is not estopped,,in 
such case, by permitting the title to remain in the 


198 S.E. 217, 186 Ga. 476, reversing: 
Savannah Bank & Trust Co. v. Groo¬ 
ver. 192 S.E. 49, 56 Ga.App. 27, man¬ 
date conformed to 198 S.E. 223, 58 Ga. 
App. 251. 

Changre of position 

In a suit to set aside conveyances 
to wife as fraudulent, wife could not 
prevail on ground that property was 
hers, because she had advanced pur¬ 
chase money therefor, where in a 
previous suit at law against her as 
indorser on husband’s note given for 
loan used in repairing property, she 
had averred that her indorsement was 
merely accommodation indorsement 
and without consideration, being 
without benefit to her separate estate, I 
for if her present averment is correct, 
she practiced fraud on law court, in¬ 
asmuch as if what she presently 
averred is true, judgment would have 
gone against her there on note, and 
property could have been levied on 
and sold to pay debt Apart from the 
effect of her conduct in the suit at 
law, and assuming that wife fur¬ 
nished purchase money for property, 
title to which was taken in hus¬ 
band's name, she was estopped to 
assert such fact in a suit to set 
aside conveyance of property to her 
as in fraud of creditors, where she 
had permitted title to remain in hus¬ 
band’s name, and stated that it was 


husband's property to bolster up his 
credit.—Peragallo v. One to, 130 A. 
367, 98 N.J.Eq. 74, affirmed 133 A. 
920, 99 N.J.Eq. 889. 

32. Ark.—Maloney v. Hale, 240 S.W. 
707, 153 Ark. 462. 

30 C.J. p 831 note 75. 

Sstoppel to assert partnership izu 
terest 

As against creditors of her hus¬ 
band, wife may be estopped by her 
conduct to assert partnership interest 
in mercantile business conducted 
solely in husband’s name.—Sparks v. 
Kuss, 216 N.W. 929, 195 Wis. 378, 
modified on other grounds 218 N.W. 
208, 195 Wis. 378. 

33. Kan.—Hemingray v. Todd, 5 
Kan. 660. 

34. Okl.—Bagg v. Shoenfelt, 176 P. 
511, 71 Okl. 195. 

30 C.J. p 831 note 77. 

35. Ark.—Moore v. Brasel, 66 S.W. 
2d 1068, 188 Ark. 550. 

36. Colo.—^Wood V. Yant, 149 P. 854, 
27 Colo.App. 189. 

37. Mo.—^Rathbone v. Rathbun, App., 
35 S.W.2d 38. 

Pa.—Oakley v. Macrum, 11 A. 320, 8 
Pa.Cas. 523. 

38. Del.—^J. D. Sisler Co. v. Sterling, 
123 A. 129, 14 DeLCh. 163. 
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39. Pa.—Peig v. Myers, 102 Pa. 10. 
21 C.J. p 1176 note 6. 

40- Ga.—Roland v. Wilkinson-Bolton 
Co. 140 S.E. 368, 165 Ga, 194. 

41. Ga.—Parker v. Harling, 200 SJ5L 
800, 187 Ga. 419—J. K. Orr Shoe 
Co. V. Lee, 126 S.E. 292, 159 Ga. 
523. 

42. Ga,—J. K. Orr Shoe Co. v. Lee, 
supra. 

N.D.—State Bank of Cooperstown v. 
Newell, 212 N.W. 848, 55 N.D. 184. 

43. Ga.—De Loach v. Sikes, 150 S.E. 
591, 169 Ga. 465—Nesmith v. Cal- 
der, 135 S.E. 67, 163 Ga, 4. 

Ky.—Foster v. Miller, 75 S.W.2d S34, 
256 Ky. 48. 

44. U.S.—Keating v. Keefer, C.C. 
Mich., 14 P.Cas.No.7.635. 

Me.—Kneeland v. Puller, 51 Me. 518. 

45. Ala.—Thompson v. Stringfellow, 
24 So. 849, 119 Ala, 317. 

Acceptance of benefits generally see 
infra § 269. 

46. Me.—Gammon v. Butler, 48 Me. 
344. 

Wife’s lack of knowledge generally 
see infra § 267 c. 

47. Ark.—Meisner v. Pattee, 279 S. 
W. 787, 170 Ark. 217. 

48. U.S.—Hedrick v. Hockfleld, D.C. 
N.C., 283 F. 574. 
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husband, yet the rule that where the equities are 
^ual the law will prevail, discussed in Equity § 
110, estops her to recover from one \vho purchas¬ 
es the property from the husband without notice of 
her rights.49 

Confimon of property. If the wife voluntarily 
permits her property to be so mixed with the hus¬ 
band’s that it cannot be distinguished she will be 
estopped to claim it as against his creditors, or per¬ 
sons claiming under him.^O Likewise, where all of 
the property so mixed is levied on for the husband’s 
debts, and she claims all of the property and refus¬ 
es to point out the specific part thereof belonging to 
her, she will thereafter be estopped to assert title 
to such specific part.^l however, without her 
consent, he mingles her separate property with his, 
she may recover from his assigns the value of her 
interest ,‘52 and if in such case the wife’s property 
can be definitely ascertained it will be held in trust 

for her. 5 3 

As between husband and wife, the wife’s recog¬ 
nition, in litigation with a third person, of the hus¬ 


band’s ownership of certain stock does not estop 
her to assert that the shares of stock were trans¬ 
ferred to the husband in trust for her.^^ 

h. Necessity of Reliance by, and Prejudice to, 
Creditor or Purchaser 

Notwithstanding the apparent title to the separate 
property of a married woman is in her husband, the wife 
is not estopped to claim the property as against a creditor 
of, or purchaser from, the husband unless the creditor or 
purchaser acted, to his prejudice, in reliance on the hus¬ 
band's ostensible ownership and without knowledge or 
notice of the real facts. 

The fact that the apparent title to the separate 
property of a married woman is the husband will 
not estop her to claim the property as against a pur¬ 
chaser from, or creditor of, the husband, unless the 
purchase was made or the credit extended without 
knowledge or notice of the real facts,in reli¬ 
ance on the husband’s ostensible ownership,^® caused 
by some act of the wife,®" and in the reasonable 
and justifiable belief that he was the actual own¬ 
er, 58 with resulting prejudice to the creditor or pur- 
chaser.S® The mere fact, therefore, that she al- 


49. N.C,—Powell V. Jones, 67 N.C. 
126. 

50. N.J.—Vigne v. Vigne, 130 A. 816, 
SIS, 98 N.J.Eq. 274, quoting Corpus 
Juris. 

30 C.J. p 832 note 86. 

51. N.T.—Sherman v. Elder, 1 Hilt. 
178. 

32. Neb.—Meyer v. Anderson, 49 N. 
W. 931, 33 Neb. 1. 

53. Ala.—Chambers v. Richardson, 
57 Ala. 85. 

Md.—Cover v. Owings, 16 Md. 91. 

54. Wis.—In re Brundage’s Estate, 
201 N.W. 820, 185 Wis. 558. 

55. Ark.—Harmon v. Winegar, 247 
S.W. 1042, 157 Ark. 254. 

Oa.—J. K. Orr Shoe Co. v. Lee, 126 
S.E. 292. 159 Ga. 523. 

21 C.J. p 1175 note 4-—30 C.J. p 832 
note 91. 

If wife’s property has been sched. 
Hied as her separate estate, the fact 
that the husband mortgages such 
property while in possession of it 
will not estop her to claim it against 
the mortgagee, since he will be bound 
by the notice of the record.—Palmer 
V. Murray, 19 P. 553, 8 Mont. 174. 

56. U.S.—Folsom v. Seapy, C.C.A.S. 
D., 10 P.2d 322. 

Ark.—Harmon v. Winegar, 247 S.W. 
1042, 157 Ark. 254. 

Ga.—Hartsfield Loan & Savings Co. 
V. Garner, 191 S.E. 119, 184 Ga. 283 
—J. K. Orr Shoe Co. v. Lee, 126 
S.B. 292, 159 Ga. 523—Cohn v. Rigs¬ 
by, 5 S.E.2d 93, 60 Ga.App. 728— 
Smallwood v. Warfield. 174 S.E. 185, 
49 Ga.App. 93. 


Ky.—Roberts v. Parley, 161 S.W.2d 
930, 290 Ky. 516. 

Mich.—Asiulewicz v. Pietrazewski, 
190 N.W. 659, 220 Mich. 690. 

Okl.—Fink Building & Insurance Co. 
V. Stevens, 98 P.2d 898, 186 Okl. 
439. 

W.Va.—Eagle v. McKown, 142 S.E. 
65, 105 W.Va. 270. 

21 C.J. p 1179 note 26—30 C.J. p 832 
note 91. 

Mortgage 

Where the wife’s property is mort¬ 
gaged by the husband to one not in¬ 
fluenced by any act of the wife, and 
without extending credit on faith of 
the property, she will not be estopped 
to assert her ownership.—Locke v. 
Adamson, Ark., 13 S.W. 702. 
ausband stockholder in bank 

(1) Where plaintiff, when judg¬ 
ment was entered against her hus¬ 
band in favor of receiver of stock¬ 
holders' liability of a state bank, 
had an existing beneficial equity in 
land, title to which was in husband’s 
name, and judgment arose solely 
from husband’s statutory liability as 
a stockholder in bank, and it was not 
shown that bank had extended cred¬ 
it to husband on faith of husband’s 
apparent title or that bank knew 
that record title was in husband, and 
husband conveyed land to plaintiff 
after entry of judgment, plaintiff was 
not estopped to assert her interest 
against receiver, and plaintiff’s equi¬ 
ty, if established, was superior to 
judgment lien.—Fallaw v. Oswald, 9 
S.E.2d 793, 194 S.C. 387. 

(2) Where husband conveyed farm 
to wife nearly ten years before bank, 
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of which husband was stockholder, 
vras organized, deed was not record¬ 
ed, and more than twenty-five years 
after conveyance bank was closed and 
stock assessment against husband 
j was unpaid, and bank depositors tes- 
I tified that they would not have de¬ 
posited money in bank had they 
known that husband had conveyed 
farm to his wife, but also testified 
that they did not know how much 
stock the husband owned and did not 
testify that they deposited in bank 
because of anything said or done by 
the wife, wife was not estopped, by 
withholding the deed from record and 
permitting title to stand of record 
in the husband’s name, to assert title 
to the farm in action to levy execu¬ 
tion thereon for unpaid stock assess¬ 
ment.—Bates V. Kleve, 280 N.W. 501, 
225 Iowa 255. 

57. Mo.—Hudson v. Wright, 103 S. 
W. 8. 204 Mo. 412. 

21 C.J. p 1175 note 5—30 C.J. p 832 
note 91. 

Inducement of extension of credit 
Wife will not be estopped unless 
her conduct induced extension of 
credit to husband. 

Iowa.—Meltzer v. Shafer, 244 N.W. 
851, 215 Iowa 785. 

Or.—Lane v. Meyers, 141 P. 1022, 70 
Or. 376, Ann.Cas.l915D 649. 

30 C.J. p 832 note 91 [a] (1). 

58. Ark.—^Harmon v. Winegar, 247 
S.W. 1042, 157 Ark. 254. 

58. Mich.—Asiulewicz v. Pietrazew¬ 
ski, 190 N.W. 659, 220 Mich. 690. 
Tenn.—Tellico Bank & Trust Co, v. 

Loomis, 246 S.W. 21, 147 Tenn. 168. 
21 C.J. p 1179 note 27. 
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lows him to hold title to her property when he 
owes no debts will not estop her as against his cred¬ 
itors whose debts are created after the property has 
been transferred to her, and who have not been 
misled or deceived b}’ the previous state of the ti¬ 
tle;®® nor can such estoppel be invoked by a per¬ 
son who purchased an outstanding note of the hus¬ 
band from a third person®^ w’ithout having any deal¬ 
ings whatever with either husband or wife.®^ So, 
where the husband is her agent in fact and buys 
property for her, his mere failure to disclose his 
agency will not estop her against his creditors who 
are not parties to the transaction.®® On the same 
principle, the mere fact that she allows her husband 
to act as her agent in selling her property will not 
estop her to claim the proceeds of the sale as 
against his creditors ;64 even though she allows a 
sale to be made in his name she wull not be estopped 
as against his creditors who have not extended cred¬ 
it to him on the basis of his ownership of the prop¬ 
erty ;®® nor will she be estopped to claim the pro¬ 
ceeds of such sale by suffering the purchase-money 
note to be made payable to her or her husband in 
the alternative, and allowing him to have possession 
thereof.®® 

c. Necessity of Wife’s E^nowledge 

It is essential to the estoppel of the wife that she 
have knowledge of the facts claimed to give rise to it, or 
at least this is so to the extent that she must have 
knowledge of her real ownership and of the fact that 
the husband has apparent title or is treating the prop¬ 
erty as his own; but the authorities are divided on the | 
question whether she must have knowledge that the | 

ea N.J.—City Nat. Bank v. Hamil¬ 
ton, 34 N.J.Eq. 158. 

61. Iowa.—Moore v. Rawlings, 114 
N.W. 1040, 137 Iowa 2“84. 

62. Iowa.—Jordan v. Sharp, 214 N. 

W. 572, 204 Iowa 11. 

63- Miss.—Arnold v. Elkins, 7 So. 

521, 67 Miss. 675. 

64. N.H.—^Webster v. Farnum, 60 N. 

H. 568. 

65. Ky.—Glover v. 

869, 18 Ky.L. 1018. 

66. Ala.—Corry v. Jones, 21 So. 815, 

114 Ala. 502. 

67. Tenn.—Battle v. Claiborne, 180 
S.W. 584, 133 Tenn. 286. 

68. Ind.—First Nat. Bank of Sey¬ 
mour V, Rust, 185 N.E. 127, 131, 

205 Ind. 638, citing Corpus Juris. 

Or.—Lane v. Meyers, 141 P. 1022, 70 
Or. 376, Ann.Cas.l915D 649. 

21 C.J. p 1175 note 3. 

69. U.S.—Keaton v. Pipkins, C.C.A. 

Okl., 43 F.2d 497. 

30 C.J. p 833 note 1. 

Where husbaxid mortgag'es or 
pledges wife's property without her 


husband is, or may be, using the property to obtain 
credit. 

It is essential to estoppel of the wife, where ap¬ 
parent title to her property was in the husband, that 
she should have had knowledge of her title to the 
property in question®*^ and of the facts out of which 
it is claimed the estoppel arose.®® The fact that 
the husband, without his wife’s knowledge or con¬ 
sent, takes title to her property in his own name or 
treats it as his own, will not estop her to assert her 
rights,®® where, in the case of taking and record¬ 
ing title in his name, she acts promptly, on discov¬ 
ery of the facts, to have the record title placed in 
her own name."^® So, where property is purchased 
and paid for by a wife and a deed executed to her, 
the fact that the husband’s name was afterward in¬ 
serted as a grantee with her, but without her knowl¬ 
edge, will not estop her to claim as against a pur¬ 
chaser under execution against the husband.^i Fur¬ 
thermore, according to some authorities, she will not 
be estopped, in the absence of a fraudulent intent on 
her part, unless she knows, or, under the circum¬ 
stances should know, that he is using the property 
to obtain credit*^® or that other persons are, or may 
be, dealing with the husband to their prejudice in 
reliance on his apparent ownership.73 According to 
other authorities, however, the wife may he estopped 
notwithstanding her lack of knowledge of the pro¬ 
curement of credit by the husband on the strength 
of his apparent ownership,74 and the test of estop¬ 
pel, where she had land belonging to her recorded 
in her husband’s name, is whether her act was nat¬ 
urally calculated to cause credit to be given to the 

tie thereto.—Deboe v. Brown, 248 S. 
W. 855, 198 Ky. 275. 

72. U.S.—^Keaton v. Pipkins, C.C.A. 
Okl., 43 F.2d 497. 

30 C.J. p 833 note 2. 

73. Iowa.—Meltzer v. Shafer, 244 N. 
W. 851, 215 Iowa 785—Farmers’ 
State Bank of Lidderdale v. 
Schleisman, 213 N.W. 211, 203 Iowa 
585, 52 A.L.R. 182. 

Possible effect of failure to record 
deed 

Although wife, to whom property 
has been conveyed by husband, by 
permitting him to remain clothed 
with apparent ownership, by reason 
of which he has obtained false cred¬ 
it, may be estopped to assert her ti¬ 
tle, such estoppel does not arise un¬ 
less she knew, or ought to have 
known, that failure to record might 
operate to mislead third person to 
his injury.—Ellis v. Thompson, Mo., 
264 S.W. 804. 

74. Kan.—Kinsley Bank v. Aderhold, 
292 P. 798, 131 Kan. 448, 76 A.L.R. 
1495, modifying 285 P. 597, 130 
Kan. 126. 


Suter, 38 S.W. 


knowledge, there is no estoppel.— 
Kershaw v. Merritt, 80 N.K 213, 19- 
Mass. 113—30 C.J. p 833 note 19. 

70. U.S.—Keaton v. Pipkins, C.C.A 
Okl., 43 F.2d 497. 

71. Ark.—Simpson v. Biflae, 38 S.W 
345, 63 Ark. 289. 

Purchase with proceeds of sale ol 
laud standing in husband's name 
Where the testimony of a husbanc 
and wife was uncontradicted that the 
property in question was paid foi 
solely by the wife’s funds, and title 
taken in their joint names withoul 
the wife’s knowledge or consent, i1 
w^as immaterial whether the wife’s 
interest in property previously stand¬ 
ing in her husband’s name, from the 
proceeds of which she derived part 
of the purchase price of the property 
in controversy, was subject to her 
husband’s debts because there was 
no evidence that she did not consent 
to the title to that property being 
taken in his name, especially where 
the debt due plaintiff was contracted 
before the previous property was 
purchased, so that no reliance was 
placed on the husband's apparent ti- 
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husband, and not whether she had reasons to ex¬ 
pect that resultJS The wife’s lack of knowledge of 
the use of the money for an unauthorized purpose 
is discussed supra § 267 a. 

g 268. -- Silence or Acquiescence; Failure 

to Assert Title or Right 

In some, but not other, situations the silence or 
acquiescence of a married woman, or her failure to as¬ 
sert her title, estops her to assert her property rights. 

A married woman may be estopped by her si- 
lence,*^® acquiescence,^7 consent,7S failure to ob- 
ject,79 failure to record a deed to her,80 or failure 
to give notice of a claim of ownership^! from as¬ 
serting or claiming, to the prejudice of another per¬ 
son, a right, title, or interest in property as her sep¬ 
arate estate. Thus if a contract for the erection 
of a building is made by the husband, and the build¬ 
ing is erected on real estate belonging to his wife. 


in her separate right, with her full knowledge and 
consent, and she does not disclose her interest, and 
knowing what is being done takes no steps to pre¬ 
vent it, she will be estopped to set up her rights 
as a defense to a mechanic’s lien, although her ti¬ 
tle is of record.^- Also, where chattels alleged to 
have been given to the wife were in the husband s 
possession at his death, and came into the hands of 
his executor without claim by the wife, and she 
made no objection to his accounting on sale of the 
chattels, although appearing by attorney, she is es¬ 
topped to charge him therefor.^^ Permitting a hus¬ 
band to hold title to property or to deal with it as 
his own is discussed supra § 267. 

There are situations in which a married woman 
or her personal representative is not estopped by 
her silence, acquiescence, or failure to object to as¬ 
sert her property rights and the fact that she 
omitted to enforce a clear right as to some of her 


75. Conn.— Goldberg v. Parker, 87 A. 
555, 87 Conn. 99, 46 L.R.A.,N.S., 
1097, Ann.Cas.l914C 1059. 

76. Conn.—Lengyel v. Peregrin, 132 
A. 459, 104 Conn. 285. 

G-a.—Dunson v. Harris, 164 S.E. 910, 
45 Ga.App. 450. 

2^eb.—Clements v. Doak, 299 N.W. 
505, 140 Neb. 265. 

ND—State Bank of Cooperstown v. 
Newell, 212 N.W. 848. 55 N.D. 184. 

Fraudulent silence 

S.C.—Grant v. Ricker, 35 S.E. 132, 56 
S.C. 476. 

30 C.J. P 833 note 13. 

Silence under circumstances making 
it ker duty to speak 
Mass.—Tracy v. Lincoln, 14 N.E. 122, 
145 Mass. 357. 

30 C.J. p 833 note 14. 

Silence xiTitli full knowledge of facts 
A payee of note, who had knowl¬ 
edge long prior to its final purchase 
by bank that note had been pledged 
to bank by payee’s husband as secur¬ 
ity for husband’s notes and remained 
silent, was estopped to claim the note 
which bank purchased after surren¬ 
dering husband’s notes.—De Mayo v. 
Cantley, Mo.App., 141 S.W.2d 248. 
Silent admission and consent 
Where wife knew at time loan was 
made on property of promise of hus¬ 
band to give lender security deed 
therefor, was present when trans¬ 
action was executed, saw lender ex¬ 
ecute check and her husband execute 
and deliver note with reference to 
property on reverse side, she was es¬ 
topped, by her silent admission of, 
and assent to, his right to convey, 
to assert facts tending to dispute his 
right to convey to lender such se- 
•curity.—Hurst v. Hurst, 123 S.E. 261, 
158 Ga. 306. 


77- Ga.—Sikes v. De Loach, 144 S. 
E. 655, 166 Ga. 887. 

30 C.J. p 830 note 64. 

78- Ky.—Moore v. Pope, 86 S.W.2d 
640, 260 Ky. 619. 

Couseut to placing of note as collat¬ 
eral 

Where wife was present at bank 
and consented when note to her and 
husband was placed therein as col¬ 
lateral for payment of their note to 
another, a contention of bank, sued 
for conversion thereof, that note was 
her property, and was not placed in 
bank as collateral with her consent, 
is without merit.—Proctor v. Home 
Trust Co., 284 S.W. 156, 221 Mo.App. 
577. 

79. To mortgage by husband 

If, without objection, the wife per¬ 
mits her husband in her presence to 
mortgage her separate property, 
thereby causing the mortgagee to 
rely on the supposed ownership of 
the husband, she will be estopped to 
claim the property against the mort¬ 
gagee.—Davis V. Zimmerman, 40 
Mich, 24—30 C.J. P 833 note 16. 

80. Ky.—Maryland Casualty Co. v. 
Lewis, 124 S.W.2d 48, 276 Ky. 263. 

81. Ala.—Mantle Lamp Co. of Amer¬ 
ica V. Merrill, 113 So. 15, 216 Ala. 
170. 

Notice of claim of exclusive owner¬ 
ship 

Where the records show that hus¬ 
band and wife are entitled to land 
as tenants in common, possession of 
the wife with her husband is not 
such an exclusive possession as to 
give notice to a third person that she 
asserts a claim to the sole ownership 
of property.—Farmers’ & Merchants’ 
Nat. Bank v. Wallace, 12 N.E. 439, 45 
Ohio St. 152. 


82. Ill.—Bruck V. Bowermaster, 36 
IlLApp. 510. 

83. N.Y.—Ives V. Striker, 75 N.T.S. 
135, 69 App.Div. 601. 

84. Pa.—In re Loeffier’s Estate, 121 
A. 186, 277 Pa. 317. 

Silence during legal proceedings to 
which she is not party 
Where rent note had been made 
payable to husband of plaintiff by 
mistake, fact that she remained si¬ 
lent while creditor of husband was 
proceeding to judgment against ten¬ 
ant as garnishee for amount evi¬ 
denced by note did not estop her to 
deny husband's ownership thereof, 
where she was not party to garnish¬ 
ment proceedings, and husband had 
no authority to manage her lands 
and collect rents.—Thompson v. An¬ 
derson, 101 So. 761, 212 Ala. 101. 
AcoLuiesceuce in entry iu minutes of 
stockholders’ meeting 
Where a wife owning the control¬ 
ling interest in a business agreed to 
place the stock thereof in her hus¬ 
band's name, so that he would be the 
ostensible owner and manager, the 
fact that she acquiesced in an entry 
in the minutes of a stockholders’ 
meeting to the effect that her trans¬ 
fer to him was absolute and uncon¬ 
ditional, is not controlling against 
her in a proceeding by the common¬ 
wealth to collect a transfer inherit¬ 
ance tax on the shares of stock as 
a part of the deceased husband’s es¬ 
tate.—In re Loeffler’s Estate, 121 A. 
186, 277 Pa. 317. 
l^ack of knowledge 

If the husband lends his wife's 
money, and without her knowledge 
or consent, takes securities in his 
own name, her mere failure to assert 
her title to the securities will not es¬ 
top her administrator to claim such 
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funds, allowing her husband to use them for his 
own benefit, will not estop her to enforce her right 
as to other funds.^^ ^ married woman who has no 
capacity to contract cannot be estopped to assert her 
rights to her separate property by mere acquies¬ 
cence.^® 

Failure of a married woman to deny statements 
made by her husband in her presence, adverse to her 
property rights, will not estop her subsequently to 
assert title to the property referred to in the state¬ 
ments, in the absence of fraud or circumstances 
making it her duty to speak.®'^ Thus, where the hus¬ 
band, for the purpose of obtaining credit, represents 
in his wife’s presence that her separate property is 
his, her mere silence will not estop her,®® especially 
where her title is duly recorded,®® her silence not 
estopping her to deny the husband’s claim of owner¬ 
ship unless the person claiming the estoppel does not 
have the means of ascertaining the true title.®® 
However, she is estopped, as against a person giv¬ 
ing credit to the husband in reliance on his state¬ 
ment of title, to assert an undisclosed equitable in¬ 
terest in the land, where she is present and remains 
silent when, to secure credit information, the credi¬ 
tor or his agent questions the husband as to title 
and the husband makes a statement in reply to the 
inquiries.®! 

If the wife’s property is sold without her author¬ 
ity when she is not present, no estoppel will arise 
from silence or failure to object,®® even though she 
has knowledge of the sale;®® and when, after the 
transaction, she is informed of the sale, her failure 


’ to notify the purchaser of her title, she not knowing 
that pa}’ment had not been made, will not estop 
her.®'^ Where, however, the husband sold, without 
authority, property belonging to his wife, and be¬ 
fore paj-ment was made she had knowledge of the 
facts, and had full opportunity to assert her rights, 
but neglected to do so until after payment had been 
made, she is estopped thereafter to assert her ti¬ 
tle.®® Even when her property is sold in her pres¬ 
ence, the wife’s mere silence will not necessarily es¬ 
top her;®® and this is true a fortiori when a wife 
has no knowledge at the time that her husband 
claims to own it,®^ or is ignorant of her rights, and 
the purchaser elects to rely on the husband’s state¬ 
ment instead of going to the records.®® The mere 
fact that the wife’s ownership is not disclosed at the 
time of a sale by the husband will not prevent her 
from recovering the unpaid purchase price from the 
purchaser.®® 

§ 269. -Acceptance of Benefits 

By accepting the benefit of such transaction, a mar¬ 
ried woman may become estopped to deny the validity of 
a transaction involving the transfer or exchange of her 
property. 

A married woman who, having full power to dis¬ 
pose of her property, voluntarily accepts compensa¬ 
tion in connection with transactions involving its 
transfer or exchange will be estopped afterward to 
deny the validity of such transactions.! So, where 
a husband appropriates his wife’s separate property, 
and thereafter, in a separation settlement, she ex¬ 
ecutes to him, for a valuable consideration, a gener¬ 
al release as to all transactions between them, she 


securities as against the husband,— 
Leland v. Whitaker, 23 Mich. 324. 
Attention not called to husband’s 
name on stock certificate 
Where husband, without authority, 
caused stock certificate originally in 
name of wife and her property, to 
be canceled, and a new certificate 
issued to him, and, when accused of 
fraudulent misconduct, caused it to 
be issued in their joint names, wife 
did not, by accepting certificate and 
keeping possession of it for several 
months without taking further ac¬ 
tion, thereby" estop herself during 
her lifetime, and her representative 
since her death, to claim ownership 
of shares of stock represented by 
such certificate, as against the hus¬ 
band, where it did not appear that 
her attention had been called to fact 
that certificate was not in her name 
alone, or that she accepted stock in 
two names as a compromise.—Smith 
V. Bankers* Trust Co., 131 A. 86, 3 
N.J.Misc. 1060. 

85^ Ala.—^Houston Nat Bank v. Eld- 
ridge, 84 So. 430, 17 Ala.App. 235. 
30 G.J. p 832 note 85. 


86. Miss.—^Dozier v. Freeman, 47 
Miss. 647. 

30 C.J. p 830 note 61. 

87. Pa.—Thomas v. Butler, 24 Pa. 
Super. 305. 

88. N.J.—Kinsey v. Feller, 5 A. 485, 
64 N.J.Eq. 367—Carpenter v. Car¬ 
penter, 27 N.J.Eq. 502. 

89. Mont.—Griswold v. Boley, 1 
Mont 545. 

90. Ill.—^Lowenberg v. Booth, 162 N. 
E. 191, 330 Ill. 548. 

Where deed to husband and wife 
was properly recorded, even if wife 
knew of, but did not deny, husband’s 
representation of sole ownership, such 
fact did not constitute estoppel 
against wife.—^Botkin v. Pyle, 14 P. 
2d 187, 91 Colo. 221. 

91. U.S.—Daniel v. International 
Agr. Corporation, C.C.A.Ga., 293 F. 
148. 

9a. Ala.—Kelly v. Cook, 73 So. 220, 
15 Ala.App. 350. 

30 C.J. p 833 note 20. 
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93. Ala.—Drake v. Glover, 30 Ala. 
382. 

W.Va.—McNeeley v. South Penn Oil 
Co., 44 S.E. 508, 52 W.Va. 616, 62 
L.R.A. 562. 

94. Pa.—McGregor v. Sibley, 69 Pa. 
388. 

95. Mich.—^Dann v. Cudney, 13 Mich- 
239, 87 Am.D. 755. 

96L N.C.—Branch v. W^’ard, 19 S.E 
104. 114 N.C. 148. 

30 C.J. p 833 note 10. 

97. N.T.—^Hoshkowitz v. Sargoy, 125 
N.T.S. 913, 141 App.Div. 839. 

30 C.J. p 833 note 11. 

98. Md.—Milburn v. Michel, 112 A* 
581, 137 Md. 415. 

99. Pa.—Reed v. Klaus, 25 A, 491^ 
152 Pa. 341. 

1. Ky.—^Ambrose v. Reece, 216 S.W. 

341, 186 Ky. 171. 

30 C.J. p 834 note 27. 

Use of property, • purchased with 
wife’s money, for payment of her 
debts see supra § 267 a. 
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will be barred from claiming the property so appro¬ 
priated by him^ and estopped to set up against him 
a resulting trust in lands purchased with her mon- 
ev.3 The mere acceptance, however, of a gift from 
her husband, intended by him as a settlement of her 
claims against him for her separate property, no ev¬ 
idence appearing that she accepted it in such settle¬ 
ment, will not estop her.'^ Where a husband, with¬ 
out his wife’s assent, conveys her property in fee 
simple, with general warranty of title, his wife’s 
heirs, who are also his heirs, are estopped to claim 
the land so conveyed as against the purchaser from 
the husband, if they have inherited from the hus¬ 
band property equal to the value of the land.^ 

§ 270. -Fraud 

Actual fraud on the part of a married woman may, 
as against persons affected thereby, estop her to claim 
her separate property. 

Where there is actual fraud on the part of a 
married woman relating to her separate property 
and leading others to alter their position to their 
detriment, she will be estopped to claim such prop¬ 
erty as against such persons, regardless of any ques¬ 
tion as to her capacity to contract or dispose of 
such property.® Thus misrepresentations made by 
her to induce others to believe that her property be¬ 
longs to her husband will create an estoppel as 
against persons extending credit to the husband on 
such representations.*^ However, a fraudulent con¬ 
cealment by the husband of his wife’s interest in 
property will not estop her unless she participates 
in the fraud.® Fraudulent silence is discussed supra 
§268. 

§ 271. - Laches 

A married woman who has capacity to contract and to 
dispose of her separate property may be precluded by her 
laches from asserting her rights In respect of such prop¬ 
erty. 

The doctrine of laches, as applied to a married 
woman, is closely allied to that of estoppel; and, 
where a wife is made sui juris, with full capacity 
to contract and without limitation as to her power 


to dispose of her separate property, she may be 
guilty of laches with regard thereto to the same 
extent and with the same consequence as though 
she were a feme sole.^ However, she is not charge¬ 
able with laches in asserting her rights in respect 
to her separate property where she had no knowl¬ 
edge of such rights,^® and in some cases she has 
been held not barred from relief by delay after ac¬ 
quiring knowledge,as where there was no change 
of conditions connected with, and no injury or prej¬ 
udice to other persons resulting from, the delay.^2 

§ 272. Evidence of Ownership 

Questions as to the evidence of gifts by the hus¬ 
band to the wife have been considered supra § 153, 
and as to the evidence of gifts by the wife to the 
husband supra § 158. Evidence of the husband’s 
agency or authority with respect to his wife’s sep¬ 
arate estate is discussed infra § 291; evidence as 
to the character of property as community or sepa¬ 
rate infra §§ 488-492; and evidence as to the own¬ 
ership of property generally in the C.J.S. title Prop¬ 
erty §§ 16-19, also 50 C.J. p 785 note 70-p 788 note 
59, 22 CJ. p 126 note 67-p 127 note 79, 23 C.J. p 
57 note 59-p 58 note 69. 

Examine Pocket Parts for later cases. 

§ 273. - Presumptions and Burden of 

Proof 

a. In general 

b. Effect of possession 

c. Property purchased by, or conveyed 

to, wife 

d. Bank deposits 

e. Crops on wife’s land 

f. Earnings of wife 

g. Commercial paper payable to wife 

a. In General 

As a general rule there is no presumption that par¬ 
ticular property constitutes the wife's separate estate 
and the burden is on her of so proving, but this rule is 
subject to a number of important limitations. A wife is 
presumed to have the beneficial interest in property pur- 


2. Ill.—Moss V. Moss, 95 Ill. 449. 

3. Ill.—Moss V. Moss, supra,. 

4. Ala.—Bruce v. Bruce, 11 So. 197, 
95 Ala. 563. 

5. Ky.—Lane v. Berry, 2 Duv. 282. 
S. U.S.—Matthews v. Murchison, C. 

C.N.C., 17 F. 760. 

30 C.J. p 834 note 32. 

7. Pa.—Thomas v. Butler, 16 Pa. 
Super. 268. 

30 C.J. p 834 note 33. 

8. Ind.—Gatling v. Rodman, 6 Ind. 
289. 


9, Kan.—McCullough v. McCullough, j 
200 P, 298, 109 Kan. 497. 

30 C.J. P 834 note 37. 

Delay of seven years 

A married woman has been held 
debarred by laches of over seven 
years from reclaiming her property 
as against one claiming title thereto 
under a voluntary deed.—^Warner v. 
Jackson, 7 App.D.C. 211. 

Delay of five years 

Where a married woman waited 
five years before repudiating the ac¬ 
tion of her husband in purchasing 
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property with her money in his name 
she was held guilty of laches.— 
Thompson v. Stringfellow, 24 So. 849, 
119 Ala. 317. 

10. Ark.—McKneely v, Terry, 33 S. 
W. 953, 61 Ark. 527. 

Ky.—Garrick v. Cochran, 7 Ky.L. 368, 
13 Ky.Op. 777. 

11. Ky.—Terry v. Hill, 5 Ky.L. 688. 
30 C.J. p 834 note 41. 

12. S.C.—Fallaw v. Oswald, 9 S.B.2d 
793, 194 S.C. 387. 
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chased by h«r husband with her money and is also pre¬ 
sumed to be the owner of property listed as hers in an 
inventory filed pursuant to statute. 

As a general rule where, as against her husband’s 
creditors, a married woman claims property as her 
separate estate, under the statutes relating to the 
separate property of married women the burden of 
I)roof is on her to show by satisfactory evidence 
that the property so claimed is in fact her own,^2 
and, in absence of such proof, the property is pre¬ 
sumed to belong to the husband.^** As appears in¬ 
fra this section, however, the general rule is sub¬ 
ject to a number of important limitations or qualifi¬ 
cations, at least in some jurisdictions, as, for ex¬ 
ample, in the case of property in the possession of 
the wife, see infra subdivision b of this section; 
property purchased by, or conveyed to, her, see in¬ 
fra subdivision c of this section; bank deposits in 
her name, see subdivision d of this section; crops 
grown on her separate land, see subdivision e of 
this section; earnings of the wife, see subdivision f 
of this section; or commercial paper payable to 
the wife, see subdivision g of this section. 

In general, whenever the husband receives mon¬ 
ey belonging to his wife’s separate estate, the per- 
sumption is that she has the beneficial interest there¬ 
in,and the same presumption obtains where he 
takes title in his own name to property purchased 
with the wife’s money.^® Under some statutes a 
filing of an inventory by the wife of her separate 
property is prima facie evidence of her title but, 
if she fails to file such inventory, she subjects her¬ 
self to the burden of proving her ownership in the 
same manner as other persons.^^ A statute pro¬ 
viding that personal property not registered by a 
married woman shall be deemed prima facie to be 

13. Pa.—^Heiges v. Pifer, 73 A, 950, 

224 Pa. 628. 

30 C.J. p 835 note 43, p 1018 note 27. 

Absence of any presumptions in favor 
of wife 

It has been broadly said, with re¬ 
spect to the ownership of personal 
property, that “there are no pre¬ 
sumptions in favor of the wife’s ti¬ 
tle in a contest with the husband’s 
creditors.”—^Wagner’s Appeal, 3 
Walk., Pa., 130. 132. 

Iiand conveyed to both spouses 

A married woman who claims that 
land conveyed to her and her hus¬ 
band belongs t.e her has the burden 
of so proving.—Brown v. Weaver, 150 
So. 360, 227 Ala. 455. 

Snsband presumed lessee 

In determining the ownership of 
moneys received from roomers, the 
presumption is that the husband and 
not the wife was the lessee of the 
premises.—1101 Park Ave. Corpora- 


the property of her husband, but making provi¬ 
sion for the filing of a list of such property only as 
was owned by her at the time of her marriage or 
was afterward acquired by her by bequest, inheri¬ 
tance, or gift of some person other than her hus¬ 
band, is inapplicable to property acquired by a wife 
after marriage by purchase.^® 

The fact that a married woman has bought arti¬ 
cles for family use from time to time, paying for 
them partly with her own earnings and partly with 
money furnished by the husband, without separating 
part of the property as her own from the rest, there 
being nothing in the nature of the articles to indi¬ 
cate that they are for her personal and exclusive 
use, is prima facie evidence that she does not claim 
or have any separate title or exclusive right in any 
portion of them.^® Where personal property was 
mortgaged by a corporation and the wife repeated¬ 
ly acquiesced in the mortgage as an officer of the 
corporation, such repeated acquiescence was held to 
raise a presumption against her ownership of the 
property throwing on her the burden of proving that 
the property constituted her separate estate.^i 

Time of acquisition. Where the date of the ac¬ 
quisition of personal property by a married woman 
does not appear, there is no presumption that she 
acquired it before the statute gave her power to 
have a separate estate. 

Creditors' knozvledge of unfe's rights. W’'here a 
creditor of the husband seeks to enforce his claim 
against land standing in the name of the husband, 
the wife claiming a secret equity in the premises has 
the burden of showing that the creditor had notice 
of her equity; the creditor does not have the bur¬ 
den of showing want of such notice.23 However, in 

or jointly see the C.J.S. title Trusts 
§ 127, also 65 C.J. p 410 note 73- 
p 414 note 29. 

17. Ark.—Taylor v. De Lapp, 24 S. 
W.2d 862, 181 Ark. 1147. 

S.D.—Anderson v. Medbery, 92 N.W. 
1089, 16 S.D. 329. 

18. S.D.—Anderson v. Medbery, su¬ 
pra. 

Necessity of filing inventory see su¬ 
pra § 232. 

19. Or.—^Noblitt v. Durbin, 69 P. 
685, 41 Or. 555. 

20. Mass.—^Kelly v. Drew, 12 Allen 
107, 90 Am.D. 138. 

21. Colo,—Howry v. Sigel-Campion 
Live Stock Commission Co., 249 P. 
658, 80 Colo. 143. 

22. N.Y.—Savage v. O’Neil, 44 N.T. 
298, reversing 42 Barb. 374. 

23. Ga.—J. K. Orr Shoe Co. v. Lee, 
126 S.H. 292, 159 Ga. 523. 


tion V. Cornell, 232 N.T.S. 663, 133 
Misc. 397. 

Savings 

Wife’s savings out of husband’s 
earnings must be accounted for un¬ 
less she can prove gift or establish 
settlement, burden of which is on 
her.—Schuler Schuler, 168 A. 468, 
114 N.J.Eq. 220—Marker v. Marker, 
143 A. 830, 103 N.J.Eq. 538. 

14. Va.—^Hoge v. Turner, 32 S.W. 
291, 96 Va. 624. 

30 C.J. p 835 note 44. 

15. Mo.—Hammons v. Renfrow, 84 
Mo. 332. 

30 C.J. p 837 note 95. 

Husband as trustee for wife see in¬ 
fra § 282. 

16. Ga.—^Hawkins v. Hawkins, 102 
S.E. 431, 150 Ga. 61. 

30 C.J. p 837 note 91. 

Resulting trust where payment is 
made by wife with title in husband I 

754 



HUSBAND AND WIFE 


§ 273 


41 C.J.S. 


a suit by the wife against persons who seized goods 
under a mortgage executed by the husband without 
authority, where defendants claimed that the wife 
had led them to believe that he owned the property, 
the burden was held on them to prove their want of 
knowledge of the wife’s ownership.24 

Estate as general or separate, equitable or statu- 
fory. There is no presumption that a married wo¬ 
man s property is her separate estate rather than 
her general estate rather, it has been said, the 
presumption vrould seem to be to the contrary, name¬ 
ly, that the property is her general estate.26 It has 
been held that a parol gift of personal property to 
a married woman will be presumed to be merely her 
general property rather than her separate estate.^? 

In some jurisdictions property belonging to a mar¬ 
ried woman is presumed to constitute a part of her 
separate statutory estate rather than her separate 
equitable estate,28 but there is authority holding 
that the court cannot charge the wife’s separate es¬ 
tate with a debt when the character of such an es¬ 
tate as equitable or statutory is not shown.29 

b. Effect of Possession 

Property in the possession of the husband is presumed 
to be his, except that, if the property had originally been 
his wife's separate estate, he is presumed to hold for 
her benefit. Realty or personalty jointly possessed is 
generally, but not always, presumed to belong to the 
husband. Personalty in the possession of the wife is by 
some authorities presumed to be the husband's, but by 
others, the wife's. 

As a general rule property in the possession of 
the husband is prima facie his, and the burden is 
on the wife to prove ownership in herself.30 How¬ 
ever, where the property had originally been ac¬ 
quired by the wife as her separate estate, the pre¬ 
sumption is, particularly under married women’s 


acts, that he holds the property for her benefit.^^ 
There is authority which holds that in a contest be¬ 
tween a wife and the creditors of her husband a 
presumption exists that the husband is the owner 
of all property of which the wife may be in posses¬ 
sion during coverturebut as shown infra this 
section there is other authority which holds that 
personal property in the possession of the wife is 
presumed to belong to her separate estate. Evidence 
that property came into the possession of a woman 
prior to her marriage raises a presumption that it 
is her separate estate.^S 

Real property. As a general rule, real estate in 
the joint occupancy of husband and wife is pre¬ 
sumed to belong to the husband,34 and the burden 
is on the wife to prove that she acquired it with 
means not derived from her husband but this 
presumption cannot be relied on by one who has 
knowledge of facts from which he has inferred that 
the husband, although living with his wife on the 
land, has no interest therein.36 Where the husband 
manages his wife’s separate estate, on which both 
live, the presumption is against an adverse claim on 
his part, although he has appropriated the profits, 
paid all the taxes, and has never paid or promised 
to pay rent to anyone.37 

Personal property. In accordance with the com¬ 
mon-law doctrines that the husband was the owner 
of all the personal property of the wife in her pos¬ 
session, see supra § 23, and that the possession of 
personal property by the wife was the possession of 
the husband, see supra § 40, the general rule at com¬ 
mon law was that personal property in the posses¬ 
sion of the wife was presumed to belong to her 
husband and this presumption has been held ap¬ 
plicable, by some authorities, even under married 
women’s property acts.39 By other authorities, how- 


24. Ind.—Cathcart v. Dalton, 125 N. 
R 519, 71 Ind.App. 650. 

25. Tenn.—City Lumber Co. v. Barn¬ 
hill, 168 S.W. 159, 129 Tenn. 676. 

26. Tenn.—City Lumber Co. v. Barn¬ 
hill, supra. 

27. Fla.—Alston v. Bowles. 13 Fla. 
117. 

28. Ala.—Darden v. Gerson, 9 So. 
278, 91 Ala. 323. 

30 C.J. p 835 note 48. 

29. Fla.—Halle v. Enstein, 16 So. 
554, 34 Fla. 589. 

80. Pa—Bollinger v. Gallagher, 22 
A. 815, 144 Pa 205. 

30 C.J. p 836 note 64. 

31. U.S.—Stickney v. Stickney, D.C., 
9 S.Ct. 677, 131 U.S. 227, 33 L.Bd. 
136. 

30 C.J. p 836 note 66. 


Possession of property purchased by 
wife 

Where a wife claims property by 
purchase as against her husband s 
creditor, and the uncontroverted evi¬ 
dence shows that the property was 
hers, the husband’s possession does 
not afford an inference of title in 
him.—Thomas v. Posey, 73 So. 747, 
15 AlaApp. 419. 

32. Va.—Hoge v. Turner, 32 S.E. 
291, 96 Va. 624. 

33. Pa.—Norbeck v. Davis, 27 A. 712, 
157 Pa 399. 

30 C.J. P 837 note 79. 

34. Ga.—Shaner Motor Co. v. Wil¬ 
liams, 138 S.E. 274, 36 GaApp. 766. 

30 C.J. p 836 note 73. 

“Where there is a joint possession 
[of land] in a husband and wife and 
there is either no evidence or the 
evidence favors one as much as the | 
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other, the courts uniformly hold that 
the ownership is in the husband.”— 
Howard v. Mitchell, 105 S.W.2d 128, 
130, 268 Ky. 429. 

35. Pa.—Pier v. Siegel, 107 Pa. 502. 

36. Ga—Bates v. Harris, 37 S E. 105, 
112 Ga. 32. 

37. Me.—Clarke v. Hilton, 75 Me. 
426. 

38. Ill.—Farrell v. Patterson, 43 Ill. 
52. 

39. Ill.—Johnson v. Johnson, 72 Ill. 
489. 

Va—First Nat. Bank v. House, 133 S. 

B. 664, 145 Va 149. 

30 C.J. p 835 note 55. 

In Pennsylvania 

(1) There is authority adhering to 
the rule stated in the text.—McDer¬ 
mott’s Appeal, 106 Pa 358, 51 Am. 
R. 526—30 C.J. p 835 note 55. 
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ever, it has been held that such rule is not in har¬ 
mony with the statutes permitting married women 
to hold property as their own, and that no presump¬ 
tion exists that personal property in the possession 
of the wife belongs to the husband,"*® but the pre¬ 
sumption, if any, is that the property is the separate 
estate of the wife.'*^ The presumption of the hus¬ 
band’s ownership of personal property in the pos¬ 
session of his wife may not apply where there are 
special circumstances,^^ as where the wife is car¬ 
rying on business in her own name,'*^ or is living 
apart from her husband.'*^ Where the statute cre¬ 
ating a separate estate in a married woman excepts 
personal property acquired by gift from her hus¬ 
band, the burden of proving that the property in 
possession of the wife was so acquired is on the 
person asserting it.^^ 

Although some authorities have held that there is 
no presumption that personal property in the joint 
possession of husband and wife belongs to the hus¬ 
band,^® and hold, under married women’s acts, that 
there is a presumption of joint ownership of per¬ 
sonal property jointly possessed when the question 
in controversy arises between them or their per¬ 
sonal representatives rather than between one of 
the spouses and a creditor of the other, gen¬ 
eral rule is that the joint possession of personal 
property by husband and wife raises a presumption 
of ownership on the part of the husband,at least 


where the spouses live together^® and the property 
involved is situated on the premises on which they 
reside.^® The presumption of the husband's owner¬ 
ship applies especially to articles such as furniture 
and household goods adapted to the use of, and used 
by, the family generally,but as to articles special¬ 
ly fitted for, and adapted to, the wife’s personal and 
separate use, and used by her, the presumption is 
that they belong to her separate estate.^^ pj.g_ 

sumption of the husband’s ownership of personal 
property jointly possessed continues until the wife 
shows that she acquired it as her separate proper¬ 
ty. 5 3 

c. Property Purchased by, or Conveyed to. Wife 

The authorities conflict as to whether a presumption 
exists, as against creditors of the husband, that property 
purchased by, or conveyed to, the wife was acquired 
with her separate estate. As against the husband, a 
transfer to the wife creates a presumption of her own- 
ership. 

As far as concerns creditors of the husband, the 
general presumption, according to some authorities, 
is that property purchased by the wife or conveyed 
to her was paid for by the husband, throwing the 
burden on her of establishing that the property was 
paid for with money belonging to her separate es¬ 
tate.® ^ Other authorities, however, hold that her 
title is not clouded by any presumption that it was 
acquired with the husband’s means,®® and that the 


(2) However, it has also been held 
that, under the married women's acts 
the possession of personal property 
by a wife raises the same presump¬ 
tion of ownership by her that would 
exist in other cases, notwithstanding 
she lives with her husband,—In re 
Pink’s Estate, 77 Pa.Super. 267. 

(3) The presumption of ownership 
in the husband has been applied to 
property of a woman who lived with 
a man and falsely claimed to be his 
wife.—Philadelphia v. Williamson, 10 
Phila. 179. 

Nature of presumption 

“The presumption is not one of 
law, but of fact—a mere inference, 
deduction, or conclusion of a fact 
from another fact or other facts. It 
is also a mere prima facie presump¬ 
tion, and hence may be repelled by 
testimony.”—First Nat. Bank v. 

House, 133 S.E. 664, 668, 145 Va. 149. 
40. Okl.—Caylor Lumber Co. v. 

Mays, 174 P. 521, 73 Okl. 30—30 C. 
J. p 835 note 60. 

41- Miss.—Hinman v. Sabin, 112 So. 

871, 147 Miss. 509. 

30 C.J. p 836 note 61. 

42. Mo.—^McClain v. Abshire, 63 Mo. 
App. 333. 

43. Mo.—McClain v. Abshire, supra. 
30 C.J. p 835 note 57. 


44. Mo.—McKenzie Carpet Co. v. 
Leffler, 184 S.W. 905, 192 Mo.App. 
608. 

Third person’s knowledge of antece¬ 
dent facts 

In determining the application 
against a third person of the pre¬ 
sumption that, where the spouses 
have separated, property in the pos¬ 
session of the wife is presumed to 
be owned by her, it has been held 
that the third person is not bound by 
any antecedent facts bearing on the 
actual title to the property, such as 
the separation of the parties, as to 
which he is not chargeable with 
knowledge.—McAllister v. Patterson, 
14 S.W.2d 658, 223 Mo.App. 455. 

45. Vt.—Stockwell v. Stockwell, 105 
A. 30, 92 Vt. 489. 

46. Neb.—Booknau v. Clark, 79 N. 
W. 159, 58 Neb. 610—Oberfelder v. 
Kavanaugh, 45 N.W. 471, 29 Neb. 
427. 

Liability of wife's property for hus¬ 
band's debts as affected by hus¬ 
band’s possession see infra § 308. 

47. Ala.—^Vaughan v. Borland, 175 

So. 367, 234 Ala. 414, 111 A.L.R. 
1370. 

48. Vt.—State v. Kamuda, 129 A. 
306, 98 Vt. 466. 
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Pa.—^Kauffman v. Stenger, 30 A 
2d 239, 151 Pa.Super. 313. 

50. Ga.—Stanford v. Calhoun, 127 S. 
E. 138, 159 Ga. 867—Shaner Motor 
Co. V. Williams, 138 S.E. 274, 36 
Ga.App. 766. 

Miss.—Federal Reserve Bank of St. 
Louis V. Wall, 103 So. 5, 7, 138 
Miss. 204, quoting Corpus Juris. 

30 C.J. p 836 note 68. 

51. Miss.—Federal Reserve Bank of 
St. Louis V. Wall, supra, quoting 
Corpus Juris. 

N.T.—Whiton v. Snyder, 88 N.Y. 299. 

52. Miss.—Federal Reserve Bank of 
St. Louis V. Wall, 103 So. 5, 7, 
138 Miss. 204, quoting Corpus Ju- 
ris. 

N.Y.—Whiton v. Snyder, 88 N.Y. 299. 

53. Miss.—Federal Reserve Bank of 
St. Louis V. Wall, 103 So. 5. 7, 138 
Miss. 204, Quoting Corpus Juris. 

30 C.J. p 836 note 69. 

54. Pa.—Shaw v. Newmgham, 135 
A. 260, 287 Pa. 304. 

W.Va.—Panning v. Dennis, 198 S.B. 

532, 119 W.Va. 615. 

30 C.J. p 838 note 1. 

55. Okl.—^Farmers* State Bank v. 
Keen, 167 P. 207, 66 Okl. 62. 

30 C.J. p 838 note 3. 
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burden is not on her to show affirmatively that the 
purchase money was her separate estate,®® but that, 
in the absence of any evidence as to the source of 
such purchase money, the presumption will be that 
the consideration was paid by the wife.®^ A credi¬ 
tor of the husband claiming that the wife is estopped 
to assert the ownership of property conveyed to her 
by her husband, and remaining in her name for 
many years, has the burden of establishing the ele¬ 
ments of equitable estoppel.®^ 

As against the husband, a conveyance or transfer 
to the wife creates a presumption of her owner¬ 
ship;®^ the burden is on the husband to prove that 
the property was purchased with his money,®® and 
to adduce sufficient evidence to overcome the pre¬ 
sumption of a gift arising from his payment of the 
consideration for a transfer to her, see supra § 153. 

Wife separated from husband. The house and 
household goods of a wife living separate from her 
husband will be presumed to have been purchased 
with her own funds where she has an ample sepa¬ 
rate estate.®^ 

Presumption as between creditors and bona fide 
purchaser. As between creditors of the husband 
and a bona fide purchaser at a sale under a mort¬ 
gage given by a purchaser from the wife, there has 
been held to be no presumption that the conveyance 
of the property to the wife by a stranger was for 
the husband^s use,®^ 

d. Bank Deposits 

A bank deposit is presumed to belong to the spouse 
in whose name it stands; and, if it is in the names of 
both, it is presumed to belong to both. 


Money deposited in the name of the wife is pre¬ 
sumed to be, and prima facie is, hers,®^ the burden 
being on the husband or those claiming under him 
to show that the money belonged to him.®^ On 
the other hand, where the money is in the name of 
the husband, the presumption is that it belongs to 
him, and the burden of proof is on the wife to 
show that the money is actually hers.®® 

There is a presumption of joint ownership of de¬ 
posits standing in the name of both spouses, partic¬ 
ularly in a jurisdiction where the statutes so pro¬ 
vide,®® and a husband who claims that the wife has 
no interest in an account standing in the name of 
both spouses as joint depositors, and who asserts 
that she was made a joint depositor with him merely 
as a convenience to him, has the burden of so prov- 
ing.®7 Where a wife having separate property has 
deposited money in the name of herself and hus¬ 
band, and the husband claims that the deposit was 
made up of money intrusted to the wife as his agent, 
the burden is on him to establish such claim.®® 

e. Crops on Wife’s Land 

Crops grown on the separate land of the wife are 
generally presumed to be hers; but there is authority 
denying the existence of such a presumption. 

It is generally held that, where crops are grown 
on the separate land of the wife, it will be presumed 
that they are hers, even though the husband helps 
in raising them.®® However, there is authority de¬ 
nying the existence of such a presumption,*^® and 
it has been held that, where the husband, as the head 
of the family, occupies and cultivates the land of 
the wife, he is presumed to occupy it with her con- 


56. Ky.—^Eberhardt v. Wahl, 98 S. 
W. 994, 124 Ky. 223, 30 Ky.L. 412. 

30 C.J. p 838 note 4. 

57. Ala.—Jones v. Nolen, 3,1 So. 945, 
133 Ala. 567. 

30 C.J. p 838 note 5. 

58. Iowa.—Bates v. Kleve, 280 N.W. 
501, 225 Iowa 255. 

59. U.S.—Jones v. Jones, C.C.A.Ha- 
waii, 35 F.2d 943. 

W.Va.—Gray v. Sanitary Baking Co., 
131 S.E. 469, 100 W.Va. 671. 

€0. Ill.—Pederson v. Nixon, 120 N.E. 
323, 284 Ill. 421. 

N.J.—Gorrell v. Gorrell, 127 A. 346, 97 
N.J.Eq. 367, 2 N.J.Misc. 871. 

61. U.S.—Picquet v. Swan, C.C.Mass., 
19 F.Cas.No.11,133, 4 Mason 443. 

62. Pa.—Keichline v. Keichline, 54 
Pa. 75. 

63. N.J.—Schecktman v. Scheckt- 
man, 123 A. 101, 95 N.J.Eq. 493. af¬ 
firmed 130 A. 919, 98 N.J.Eq. 695. 

30 C.J. p 835 note 51, 


Ownership of: 

Bank deposits generally see Banks 
and Banking § 285. 

Savings bank deposits see Banks 
and Banking § 993. 

Deposit of joint earnings 

Where an estate is accumulated by 
the joint efforts of both husband and 
wife, that portion placed in a bank to 
the wife’s credit will be presumed 
to represent her portion of the earn¬ 
ings, and to be her separate estate.— 
Motley’s Adm’rs v. Tabor, 271 S.W. 
1064, 208 Ky. 702. 

Nature of presumption 

Statutory presumption that account 
in bank in married woman’s name is 
her separate property is not evidence, 
but rather a rule of procedure which 
vanishes when positive evidence to 
the contrary is introduced.—Hoffer v. 
Eastland Nat. Bank, Tex.Civ.App., 169 
S.W.2d 275. 

64. N.T.—Magdeburg v. Dry Dock 
Sav. Inst., 132 N.Y.S. 655, 147 App. 
Div. 652, appeal dismissed 98 N.E. 
1107, 205 N.T. 544. 

30 C.J. P 835 note 52. 
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65. N.J.—Schecktman v. Scheckt¬ 
man, 123 A. 101, 95 N.JEq. 493, 
affirmed 130 A. 919, 98 N.J.Eq. 695. 

66. N.T.—Gibbons v. Schwartz. 27 
N.T.S 2d 214, 261 App.Div. 794. 

Utah.—Neill v. Boyce, 120 P.2d 327, 
101 Utah 181. 

67. N.J.—^Norcross v. 1016 Fifth 
Avenue Co., 196 A. 446, 123 N.J.Eq. 
94. 

Ownership of joint: 

Deposits generally see Banks and 
Banking § 286, 

Savings bank deposits see Banks 
and Banking § 994. 

68. Mich.—Fleming v. Dalton, 167 
N.W. 893, 201 Mich. 294. 

69. Iowa.—Foreman v. Citizens* 
State Bank, 105 N.W. 163, 128 Iowa 
661. 

30 C.J. p 838 note 9. 

TO, Ky.—Sharp v. Wood, 51 S.W. 15, 
21 Ky.L. 189. 

30 C.J. p 839 note IL 
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sent for the common benefit of the family, and the 
products of his toil on such land are as much his 
property as if he had occupied as a tenant land 
rented from some third person but the presump¬ 
tion of his ownership is not conclusive, and may be 
overcome by proof tending to show that the labor 
bestowed by the husband is fairly consistent with 
her claim,''- as w'hen he contributes personal labor 
only, such as is consistent with the common inter¬ 
est and the proper enjoyment of the property.^S 

f. Earnings of Wife 

According to some authorities the earnings of a mar¬ 
ried woman are presumed to belong to her husband; but, 
under the statutes in some jurisdictions, her earnings are 
presumed to be her separate property. 

In accordance with the doctrine that general stat¬ 
utes relating to married women do not abrogate the 
common-law rule under which the earnings of a 
married woman vest in her husband, as discussed 
supra § 258, a presumption exists, under such stat¬ 
utes, that the earnings of the wife belong to the 
husband,and to overcome such presumption the 
wdfe must show that her services were rendered 
under such circumstances, or by such agreement 
with her husband, as to entitle her to the earn¬ 
ings.*^ 5 By statutory provision in some states, how¬ 
ever, the wdfe’s earnings from others than her hus¬ 
band are presumed to be on her separate account,*^® 
and, as shown supra § 258, in most states the earn¬ 
ings of a married woman are now a part of her 
separate estate by virtue of express statutes to that 
effect. 

g. Commercial Paper Payable to Wife 

The general rule is that commercial paper payable 
to a married woman is presumed to belong to her. 


A note made payable to a married woman will be 
presumed to belong to her and not to her husband, 
especiall}" where she is in possession thereof,al¬ 
though there is authority holding that the burden 
is on the party seeking to establish title in the wife, 
to prove that the note did not in any manner come 
from the husband.'^® The fact that the note is for 
value received,^® or that there is a seal to a bond 
payable to the wife,si imports, prima facie, that the 
consideration proceeded from her. A note secured 
by a deed of trust which the -husband has caused 
to be executed in his wife’s favor without expressly 
reserving an interest in himself is presumptively 
her property,^- as is a check given for realty con¬ 
veyed by husband and wife and made payable to 
her.SS Where a wife claims notes in the posses¬ 
sion of a third person who received them from the 
husband, the wife’s testimony that she bought the 
notes and kept them in her possession until they 
were forcibly taken from her by her husband makes 
a prima facie case of ownership in her.S4 

§ 274. - Admissibility 

a. In general 

b. Acts, admissions, and declarations 
a. In General 

The rules governing the admissibility of evidence in 
civil actions generaliy have been applied on the issue 
of the ownership of property as between husband and 
wife. 

On the issue of ownership of property as be- 
tw-een husband and wife any relevant evidence, if 
otherwise competent under the general rules, is ad- 
missible.S^ As evidence of the wife’s title, it has 
been held proper to introduce receipts for rent 


71. Ill.—Elijah v. Taylor. 37 Ill. 247. 
30 C.J. p 839 note 12. 

72. Ill.—Langford v. Greirson, 5 Ill. 
App. 362. 

73. Ill.—Alsdurf V. Williams, 63 N. 
E. 686, 196 Ill. 244. 

30 C.J. p 839 note 14. 

74. Ala.—Bolman v. Overall, 2 So. 
624, 80 Ala. 451, 60 Am.R. 107. 

30 C.J. p 839 note 15. 

75. N.C.—Grambling v. Dickey, 24 S. 
E. 671, 118 N.C. 986. 

30 C.J. p 839 note 16. 

76. Mass.—Seward v. Arms, 13 N.E. 

487, 145 Mass. 195—^Williams v. 

Williams, 131 Mass. 533. 

77. Mo.—Hulse v. Richard Wade 
Kelley Post, American Legion No. 
380, 13 S.W.2d 555, 223 Mo.App. 
467. 

30 C.J. p 839 note 20. 

78. U.S.—Bibber-White Co. v. White 


River Valley Electric R. Co., C.C. 
Vt„ 175 P. 470. 

Effect of possession generally see 
supra subdivision b of this section. 

79. Me.—Clark v. Viles, 32 Me. 32. 

80. Vt.—Stearns v. Stearns, 30 Vt. 
213. 

81. Md.—Bond v. Conway, 11 Md. 
512. 

82. Mo.—Case v. Espenschied, 69 S. 
W. 276, 169 Mo. 215, 92 Am.S.R. 
633. 

83. Mich.—Hall v. Wortman, 82 N.W. 
50, 123 Mich. 304. 

84. Mo.—Goldsmith v. Taussig, 60 
Mo.App. 460. 

SB. Evidence held admissible 

(1) Testimony of the husband as to 
where he derived the money with 
which he purchased the property in 
question and as to the directions giv¬ 
en to him by his wife as to the ex¬ 
penditure of such money is admissible | 

758 


to prove her ownership,—Jenkins v. 
Flournoy, 122 S.E. 309, 157 Ga. 618. 

(2) Evidence that land standing in 
the husband’s name was assessed to 
him has been held admissible in con¬ 
nection with his testimony that it was 
his wife’s property taken in his name 
by mistake.—Miller v. Baker, 28 A. 
648, 160 Pa. 172. 

(3) Proof that the wife had is¬ 
sued checks in payment of the pur¬ 
chase price of the property and for 
the improvement thereof is admissi¬ 
ble to establish her ownership.— 
Vernes v. Vernes, 280 N.Y.S. 268, 245 
App.Div. 738. 

(4) Other cases see 30 C.J. p 839 
note 29 [a]. 

Evidence held inadmissible 

(1) In determining ownership of 
property as between wife and hus¬ 
band’s mortgagee, in which the only 
issue was whether the wffe or the 
husband had purchased the property 
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given to her,86 a lease of the premises to her,^? 
policies of insurance in her name,^^ and a receipt 
to her for payment for property constituting a part 
of the property in dispute.^^ Evidence that the hus¬ 
band merely acted as his wife’s agent in procuring 
the property,^® or that she took up an agreement 
originally made by her husband for the purchase 
of land, and completed the payment with her own 
money,is admissible to prove her ownership. 
Where it does not appear that a wife’s title to land 
is evidenced by any writing, the husband may tes¬ 
tify that the property belongs to her.S2 

Testimony as to the wife’s occupation at the time 
of her marriage and of her earnings therefrom is 
admissible to show that she had sufficient funds to 
purchase the property in question.93 Evidence that | 
the purchase money of property was given to the 
wife by a third person is admissible to rebut the 
legal presumption of ownership in the husband.^^ 
On an issue as to whether a creditor of the hus¬ 
band knew that money received by the creditor be¬ 
longed to the wife, the wife may show that the 
creditor’s agents were notified before the money 
was paid that the husband did not have the money 
and that if paid it would be with the wife’s money.^s 

Where a husband with his wife’s consent con¬ 
veyed land to a creditor, a deed of reconveyance to 
the husband alone is admissible to defeat a claim 
of title by the wife in proceedings against the hus¬ 
band on a mortgage executed after such reconvey- 
ance.9® It may be shown by competent evidence 
that the wife is estopped to assert title, as against 
a creditor of the husband but, in replevin by the 
wife of a tenant to recover property attached at 
the instance of the landlord, evidence that the wife 
is estopped to assert her claim as against the land¬ 
lord’s lien under the lease is not admissible, where 
the action in which attachment was issued was not 


based on such lien.®* 

Intention of po/rties. In order to show the inten¬ 
tion of the creator of an alleged equitable separate 
estate, or the intention as to ownership as between 
husband and wife, evidence tending to show and 
explain the circumstances of the settlement, or how 
the matter was understood and treated between the 
husband and wife, is relevant.®® Where the wife s 
right to personalty is based on a writing, the paper 
itself need not show an intent to exclude the hus¬ 
band in order to create a separate estate in the 
wife, it being competent to show such intention by 
evidence aliunde the writing.^ 

b. Acts, Admissions, and Declarations 

Acts, admissions, and declarations of husband and 
wife are admissible on the issue of their respective 
ownership of property if such evidence does not violate 
the general rules governing the admissibility of evidence 
in civil actions. Self-serving declarations are inadrnis- 
sible; and declarations of one are not admissible against 
the other in a contest between the latter and creditors 
of the former. 

Acts and admissions of either the husband or the 
wife relative to the ownership of property or their 
declarations against interest may, in accordance with 
the general rules governing evidence, be admissible 
to prove or disprove title.2 Declarations of both 
husband and wife made at the time the property 
was acquired may be admitted as part of the res 
gest«.* On an issue as to the wife’s right to the 
property as against creditors of her husband, it has 
been held proper to admit testimony of the wife that 
her husband had never asserted ownership in the 
property.^ 

Declarations made by the wife in her own favot 
are not evidence against the husband’s claim,^ ex^ 
cept where he has failed to deny declarations made 
in his presence under circumstances which would 
naturally call for denial.® The wife’s devise or be- 


from former owner, the admission of 
mortgagee’s testimony that the hus¬ 
band was heavily indebted to him, 
apart from the immediate consider¬ 
ation due on the mortgage, is error, 
such testimony being irrelevant and 
calculated to prejudice the wife's 
case.—Powell v. Smith, 96 So. 135, 
209 Ala. 254. 

(2) Other cases see 30 C.J. p 839 
note 29 [b]. 

86. Neb.—Hill v. Fouse, 49 N.W. 760, 
32 Neb. 637, 

87. Conn.—^Huebler v. Smith, 25 A. 
658, 62 Conn. 186, 36 Am.S.R. 337. 

8g. Vt.—Fletcher v. Wakefield, 54 A. 

1012, 75 Vt. 257. 

30 C.J. p 839 note 32. 

39. Tenn.—Brown v. Patton, Ch. 
App., 48 S.W. 277. 


90. Mich.—Gutsch v. Mcllhargey, 37 
N.W. 303, 69 Mich. 377. 

91- Pa.—Parry v. Parry, 18 A. 628, 
130 Pa. 94. 

92. Ky.—Helm v. Spence, 10 Ky.Op. 
610. 

93. Ark.—^Hughes v. Bartholomew, 
261 S.W. 284, 164 Ark. 152. 

94 . Pa.—Gillespie v. Miller, 37 Pa. 
247 —McDevitt v. Vial, 11 A 645, 
7 Pa.Cas. 585. 

95. Ga.—Macon & B. R. Co. v. Lane, 
65 S.E. 360, 6 Ga.App. 549. 

96. Ga.—Montgomery v. Payne, 21 S. 
E. 127, 93 Ga. 600. 

Ind.—Morgan v. Hoadley, 59 N. 
B. 935, 156 Ind. 320. 

30 C.J. P 840 note 40. 

759 


98. Utah.—Bolitho v. Bast, 143 P. 
584, 45 Utah 181. 

99. Mo.—McCoy V. Hyatt, 80 Mo. 
130. 

30 C.J. p 841 note 62. 

1 . Ky.—Louisville Bank v. Gray. 2 S. 
W. 168, 84 Ky. 565, 8 Ky.L. 664. 

2. Ark.—McClintock v. Skinner, 191 
S.W. 230. 126 Ark. 591. 

30 C.J. P 840 note 45. 

3. N.T.—Kelly v. Campbell, 2 Abb. 
Dec. 492, 1 Keyes 29. 

Pa.—^Hay v. Martin, 14 A. 333. 

4. Mont.—Brennan v. Mayo, 72 P.2d 
463, 105 Mont. 276. 

5. Ala.—Gillespie v. Burleson, 28 
Ala. 551. 

6. Ala.—Gillespie v. Burleson, 28 
Ala. 551. 
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quest of cr;rtam property as her own is not admis¬ 
sible against her husband to show her ownership.^ 

In general, declaratinn^j of the husband as to ovrn- 
ership are not adai*ssir)le against the wife in a eon- 
!est betw’een her and th*" husband’s creditors.® The 
fact that the husband, v'.ithout the knowledge or 
consent of the wite, listed for taxation as his own 
certain property claimed by her, is not admissible 
as evidence against her.^ Evidence that the hus¬ 
band had taken out in his own name a policy of 
insurance on certain property without the knowledge 
and consent of his wife is incompetent to prove that 
any part of her separate estate has been conferred 
on her husband, but, as to any gift or acquisition 
from which his marital rights are not excluded, such 
evidence is competent to disprove the establishment 
of a separate estate in her.^O Where the legal title 
to land is taken in the name of the husband and 
a part of the purchase price is paid with his own 
money, his declarations are not competent in an ac¬ 
tion by himself and wife to recover the land from 
his judgment creditors, either in his own favor, or 
in favor of his wife to sustain her title.i^ 

§ 275. -Weight and Sufficiency 

a. In general 

b. Bank deposits 

c. Realty in wife’s name 

a. In General 

Where a presumption of the husband’s ownership of 
property exists, clear and satisfactory evidence generally 
is required to overcome it, and mere supposition of the 
wife’s ownership will not suffice. Ownership In the 
wife need not, however, be established beyond a reason¬ 
able doubt, and may be shown by the conduct of the 
parties. Proof of the wife's acquiescence in the hus¬ 
band’s claim of ownership, or of the commingling of 
property, may establish the husband’s ownership. Regis¬ 
tration of a motor vehicle, op listing property for taxa¬ 


tion, in the name of a spouse may, but does not neces¬ 
sarily, establish ownership in such spouse. 

W’.cre a presumption exists as to the husband’s 
of property, see supra § 273, clear and 
sa:isfactory evidence generally is required to over¬ 
come it and establish a separate estate in the wife.i- 
and in a contest between a married woman and 
creditors of her husband it has been held that no 
agreement of husband and wife about the property, 
whether it is made in writing or by parol, can avail 
to establish her ownership without proof rendering 
the fact indubitable that it was her property inde¬ 
pendent of all agreement between themselves,i3 ^nd 
that her possession of property is no test of title 
thereto in such a contest.The mere supposition 
of the parties, or their general statement, that cer¬ 
tain property is the separate property of the wife is 
not sufficient to show such fact even in a suit be- 
tw^een husband and wife.^5 xhe wife need not, 
however, establish her ownership beyond every 
doubt,l® or beyond a reasonable doubt,and it has 
been held that, where husband and wife may c//i- 
tract with each other, the question of the wife’s 
ownership of personal property in a controversy 
between her and her husband’s creditors is to be 
determined on a fair preponderance of evidence,^® 
as in other civil cases, see Evidence § 1019. 

As shown supra § 273 b, there is a presumption 
that land jointly possessed by the spouses is owned 
by the husband; a fortiori, ownership of land joint¬ 
ly possessed wdll be held to be in the husband where 
the evidence is not equiponderant and such evidence 
as there is all favors his ownership,^® Property will 
be held to belong to the wife, notwithstanding the 
record title is in the names of the husband and 
wife jointly, where the testimony is clear and con¬ 
vincing to the effect that the property was pur¬ 
chased with funds belonging to the wife accumulat- 


Vt.—^Donovan v. Selinas. 81 A. 235, 85 
Vt. 80, Ann.Cas.l915B 645. 

7. Md.—Taylor v. Brown, 4 A. 888, 
65 Md. 366. 

8. Mich.—Glover v. Alcott, 11 Mich. 
470. 

W.Va.—Trapnell v. Conklyn, 16 S. 
E. 570, 37 W.Va. 242, 38 Am.S.R. 
30. 

9. Minn.—Miller v. Lathrop, 52 N.W. 
274, 50 Minn. 91. 

Pa.—^Hay v. Martin, 14 A. 333. 
Explanation of return 

Where the tax records show that 
the husband had returned property 
of his wife as his own, he may be 
permitted, after proof of a custom 
for husbands to return their wives’ 
property as their own, to explain hi$ 
return in an action in which it is 
sought to subject her property to the 


payment of his debts.—^De Loach v. 
Sarratt, 33 S.B. 2, 55 S.C. 254, remit¬ 
titur stayed 33 S.R 365, petition dis¬ 
missed 35 S.E. 441, 55 S.C. 254. 

10. Mo.—State v. Chatham Nat. 
Bank, 180 Mo, 626, affirming 10 Mo. 
App. 482. 

11. Pa.—Zeller v. Light, 17 A. 435. 

12. Pa.—^Heiges v. Pifer, 73 A. 950, 
224 Pa. 628. 

30 C.J. p 841 note 79. 

Weight and sufficiency of evidence to 
establish gift by husband to wife 
see supra § 153. 

Proof to repel all adverse presump¬ 
tions 

"A wife claiming property acquired 
during coverture against her hus¬ 
band’s creditors is required to sub¬ 
stantiate her claim by proof sufficient 
to repel all adverse presumptions.”— i 
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Kauftman v. Stenger, 30 A.2d 239, 241, 
151 Pa.Super. 313—30 C.J. p 841 note 
79. 

13. Pa.—^Keeney v. Good, 21 Pa. 349. 
30 C.J. p 1031 note 63. 

14. Pa.—Keeney v. Good, supra. 

30 C.J. p 1031 note 64. 

15. Ill.—Johnson v. Johnson, 72 Ill. 
489. 

30 C.J. p 1031 note 70. 

16. Pa.—^Heiges v. Pifer, 73 A, 950, 
224 Pa. 628. 

17. Pa.—Hilton v. Liebig Mfg. Co., 
59 Pa.Super. 460. 

18. Minn.—^Laib v. Brandenburg, 25 
N.W. 803, 34 Minn. 367. 

19. Ky.—Howard v. Mitchell, 105 S- 
W.2d 128, 268 Ky. 429. 
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ed by her prior to her marriage and that it is her 
lo\t and separate property.20 
Where an equitable separate estate in personal 
property is claimed to have been created by parol 
ffift there must be clear evidence of the exclusion 
of the husband’s marital rights.21 The existence of 
a separate estate may be shown by the conduct of 
the parties, provided such conduct sufficiently shows 
an intent to exclude the husband’s marital rights .22 
The fact that a husband has given a chattel mort¬ 
gage on his wife’s property, there being no evidence 
of the wife’s consent or knowledge, is not sufficient 
to show his ownership of the property ;23 nor is the 
fact that the husband has leased the shop in which 
the wife carries on business sufficient to establish 
his ownership of the merchandise used in the busi- 
ness.2^ The presumption of the wife’s ownership 
of a note payable to her, see supra § 273 g, has 
been held rebutted by evidence that she purchased 
several notes amounting in the aggregate to a much 
greater sum than her total earnings and that her 
husband transacted the business for her.^s 

Acquiescence in husband’s claim of ownership; 
comminQlinQ• The husband s title to property may 
be established by the wife’s long continued acqui¬ 
escence in his claim of ownership,26 or by min¬ 
gling her property with his so that it cannot be 
distinguished or separated.27 So it has been held 
that, where title to land was in the wife’s name, but 
she lived with her husband and permitted him to 
grow a crop on it on his own account, the jury was 
warranted in finding that the crop was his.28 

Registration of a motor vehicle in the name of a 
spouse is some evidence of ownership in that 
spouse,29 and a husband claiming an automobile pur¬ 


chased by his wife, and operated under license in 
her name, has been held required, as against her 
creditors, to establish his claim by clear and con¬ 
vincing proof.2® Registration in the name of a 
spouse is not, however, conclusive proof of such 
spouse’s ownership,®^ and the fact an automobile 
was registered in the name of the wife has been 
held not sufficient to establish her ownership as 
against proof that the bill of sale ran to the hus¬ 
band and that he paid almost all of the purchase 

price.22 

Listing property for, and payment of, taxes. The 
fact that the husband^s or the wife*^ has listed the 
property as his for purposes of taxation is a circum¬ 
stance showing his ownership. Thus proof that 
the husband claimed title to, and possession of, the 
property from the time of its purchase, listed it for 
taxation in his own name, paid the taxes thereon, 
and mortgaged it without joining his wife, has been 
held sufficient to give at least colorable support to 
a finding that he owned the property.®® However, 
the facts that both husband and wife live on certain 
land and that the husband returns it for taxation 
and pays taxes thereon has been held insufficient to 
establish his ownership where title to the land is in 
the wife.®® 

Husband as trustee. WHiere the husband holds 
the legal title to property, clear and convincing ev¬ 
idence is required to show that the purchase money 
belonged to the wife, and to establish a trust in 
her favor.®'? A distinct and precise declaration by 
the husband at the time of acquiring the property- 
may be sufficient to establish his relation to her as 
trustee,®® but loose declarations of an intention are 
not enough.®® A presumption that a husband who 


20 . okl.—^Weitz v. Richardson, 258 
P. 262, 125 Okl. 294. 

Realty in wife’s name see infra sub¬ 
division c of this section. 

21. Ky.—Tinsley v. Roll, 2 Mete. 
509. 

30 C.J. p 842 note 82. 

22. Ind.—Ewing v. Gray, 12 Ind. 64. 
30 C.J. p 842 note 83. 

23. Mich.—Gavigan v. Scott, 16 N. 
W. 769, 51 Mich. 373. 

S.D.—Keying v. Roane, 147 N.W. 269, 
34 S.D. 90. 

24. Mass.—Mason v. Bowles, 117 
Mass. 86. 

25. Iowa.—Gardner v. Connelly, 39 
N.W. 650, 75 Iowa 205. 

26. Ga.—Silvey v. Chamblee, 12 S.E. 
809, 86 Ga. 333. 

Ohio.—Miller v. McLean, 31 Ohio Cir. 
Ct. 64, 11 Ohio Cir.Ct.N.S., 424, 489. 

27. Mich.—McIntyre v. Farmers & 


Merchants' Bank, 73 N.W. 233, 115 
Mich. 255. 

30 C.J. p S41 note 74. 

28. S.C.—Owens v. Gentry, 9 S.E. 
525, 30 S.C. 490. 

29. Mass.— MacKenzie v. MacKenzie, 
28 N.E.2d 236, 306 Mass. 291. 

30. W.Va.—Gray v. Sanitary Baking 
Co., 131 S.E. 469, 100 "W.Va. 671. 

31. Utah.—Kaiser v. Zundel, 95 P.2d 
499, 98 Utah 15. 

32. Mass.—MacKenzie v. MacKenzie, 
28 N.E.2d 236, 306 Mass. 291. 

33 ^ Ga.—Blount v. Dunlap, 130 S.E. 
693,^ 34 Ga.App. 666. 

34, Ind.—Miller v. Lively, 27 N.E. 
437, 1 Ind.App. 6. 

35 . Ky.—Groves v. Bryant. 216 S.W. 
364, 186 Ky. 104. 

36- Ga.—Hill v. Bruce, 54 Ga. 332. 
Realty in wife’s name see infra sub¬ 
division o- of this section. 
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Wife’s prima facie ownership held 
not overcome 

Where a prima facie case showing 
ownership in the wife was made out 
by virtue of the proper execution and 
delivery of quitclaim deeds by hus¬ 
band to a third person, who deeded 
the property to the wife, the facts 
that the husband lived on the land 
and paid taxes thereon, and that the 
land was assessed to him, were not 
sufficient to overcome such prima fa¬ 
cie case, it appearing that the wife 
lived on the land with him.—Keener 
V. Williams, 271 S.W. 489, 307 Mo. 
682. 

37. W.Va.—Harr v. Shaffer, 43 S.E. 
89, 52 W.Va. 207. 

30 C.J. p 842 note 2. 

38. Pa.—Moyer’s Appeal, 77 Pa. 482 
—Johnston v. Johnston, 31 Pa. 450. 

39. Mo.—Modrell v. Riddle, 82 Mo. 
31. 
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receives property belonging to his wife’s separate 
estate receives it as her trustee or agent may be 
rebutted by evidence establishing a gift from the 
wife."^® 

Application of rules. The foregoing principles* 
as well as the usual rules governing the weight and 


sufficiency of evidence in civil actions generally, 
have frequently been applied in determining the 
ownership of property alleged to be the separate 
estate of a married woman,and the ov/nership 
of particular property accordingly held sufficiently 

shown to be in the husband'^2 or the wife.*^ 


Pa.—Johnston v, Johnston, 31 Pa. 

450. 

40. Ark.—Wyatt v. Scott, 105 S.W. 

871, 84 Ark. 355. 

30 C.J. p 842 note 92. 

41. SvidexLCd held snfQLcient 

(1) To authorize finding that wife 
knew that title to land had been tak¬ 
en in husband’s name and that cred¬ 
it had been extended to husband’s 
firm on account of his supposed own¬ 
ership.—J. K. Orr Shoe Co. v. Lee, 
126 S.E. 292, 159 Ga. 523. 

(2) To authorize inference that 
husband by implied agreement 
waived his right to earnings of wife 
and consented that the earnings be 
paid to and retained by wife as her 
separate estate.—Leavell v. Leavell, 
20 S.E.2d 780. 67 Ga.App. 440. 

(3) To establish that realty con¬ 
veyed jointly to husband and wife! 
was paid for from the wife’s funds 
and that title was taken in both 
names without her knowledge or con¬ 
sent.—Deboe v. Brown, 248 S.W. 855, 
198 Ky. 275. 

(4) To trace wife’s separate funds 
into property conveyed to husband.— 
Bailey v. Brown, 25 P.2d 1088, 166 
Okl. 5. 

\5) To show joint ownership of 
automobile.—Baum v. Baum, 255 S.W. 
71, 200 Ky. 424. 

(6) To support finding that money 
had been turned over to wife to be 
kept by her against their old age.— 
Schuler v. Schuler, 168 A. 468, 114 N, 
J.Eq. 220. 

(7) To support finding that realty 
and personalty levied on pursuant to 
judgments against husband individ¬ 
ually were owned by husband and 
wife as tenants by entirety, so as to 
entitle wife to recover property after 
husband’s death.—Weir v. Baker, 
Md., 29 A.2d 269. 

(8) To sustain finding that the hus¬ 
band paid for land with the wife’s 
money.—Kelley v. Williams, 245 S.W. 
847, 196 Ky. 825. 

(9) To sustain finding that a por¬ 
tion of the money used to pay a 
mortgage debt was the separate prop¬ 
erty of the wife.—McCaslin v. Schou- 
ten, 292 N.W. 696, 294 Mich. 180. 

(10) To sustain finding that wife 
was entitled to portion of proceeds 
from sale of realty.—^Wagner v. 
Home Savings & Loan Ass’n, 5 N.E. 
2d 137, 103 Ind.App. 32. 

(11) To show that wife authorized 


husband to indorse note.—De Mayo v. 
Cantley, Mo.App., 141 S W.2d 248. 

(12) To show other matters per¬ 
taining to ownership of property as 
between husband and wife. 

Ga.—Hurst v. Hurst, 184 S.E. 867, 182 
Ga. 138. 

Me.—Dunton v. Dunton, 122 A. 629, 
123 Me. 243. 

Evidence held insufficient 

(1) To charge upholsterer with no¬ 
tice of wife’s exclusive possession of 
furniture.—McAllister v. Patterson, 
14 S.W.2d 658, 223 Mo.App. 455. 

(2) To warrant finding that cotton 
•was sole property of wife.—E. P. 
Redd & Co. V. W. A. Lathem & Sons, 
123 S.E. 175, 32 Ga.App. 214. 

(3) To establish that wife fur¬ 
nished money to purchase tavern in 
which personalty in question was lo¬ 
cated.—Gregar v. Horan, 11 N.E.2d 
242, 292 I11.APP. 638. 

(4) To estop "Wife to claim owner¬ 
ship of property. 

Ark.—Evans v. Pams, 64 S.W.2d 325, 
188 Ark. 83. 

Ill.—Behrendt v. Acocella, 150 N.E. 
913, 320 Ill. 308. 

(5) To show that husband paid all 
the consideration for property stand¬ 
ing in joint names of husband and 
wife.—^Aeby v. Aeby, Mo., 192 S.W. 
97. 

(6) To show that husband’s credi¬ 
tor had notice of wife's secret equity. 
—Dorminy v. Russell, 186 S.E. 679, 
182 Ga. 635. 

(7) To sustain wife’s burden of 
proving ownership of corporate stock 
standing in husband’s name.—Am- 
bruster v. Ambruster, 31 S.W.2d 28, 
326 Mo. 51, 77 A.L.R. 782. 

(8) To establish other matters per¬ 
taining to ownership of property as 
between husband and wife.—Fanning 
v. Dennis, 198 S.E. 532, 119 W.Va. 
615—30 C.J. p 841 note 79 [c]. 

42. Ga.—Sirmans v. Carson Naval 
Stores Co., 191 S.E. Ill, 184 Ga. 298 
—Remington v. Garrett, 130 S.E. 
831, 34 Ga.App. 715. 

R.I.—Duffy V. Reddy, 11 A.2d 1, 64 
R.I. 127. 

30 C.J. p 841 notes 67 [b], 79 [b], 
p 842 note 2 [b], p 843 note 6 [b], 
p. 1029 notes 62, 64, 80. 

Automobile 

Ark.—Winter v. Ply & Hobson Co., 
279 S.W. 369, 170 Ark. 186. 

Iowa.—Shepard v. Findley, 214 N.W. 
676, 204 Iowa 107. 
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Ky.—Hayes v. Cyrus, 65 S.W.2d 59 
251 Ky. 411. 

Mass.—MacKenzie v. MacKenzie, 28 
N.E.2d 236, 306 Mass. 291. 

Crops 

Ga—Hall v. Norton, 179 SE 166. 5fi 
Ga.App. 705—Remington v. Gar¬ 
rett, 130 S.E. 831, 34 Ga.App. 715. 
Hotel 

Utah.—Columbia Trust Co. v. Ang- 
lum, 225 P. 1089, 63 Utah 353. 
live stock or domestic animals 
Ga.—Hall v. Norton, 179 S.E. 166, 50 
Ga.App. 705—Mobley v. Ocmulgee 
Guano Co., 151 S.E. 535, 40 Ga.App. 
782—Remington v. Garrett, 130 S. 
E. 831, 34 Ga.App. 715. 

Money 

(1) Generally.—Appeal of Garland, 
136 A. 459, 126 Me. 84, certiorari de¬ 
nied Petition of Garland, 47 S.Ct. 769, 
274 U.S. 759, 71 L.Ed. 1338. 

30 C.J. p 1029 note 66. 

(2) Bank deposits see infra sub¬ 
division b of this section. 

Note 

Mo.—De Mayo v. Cantley, App., 141 
S.W.2d 248. 

43. Ark.—Taylor v. De Lapp, 24 S. 

W.2d 862, 181 Ark. 1147. 

Ga.—Hartsfield Loan & Savings Co. 

V. Garner, 191 S.E. 119, 184 Ga. 283. 
Ky.—Ratliff v. Ratliff, 237 S.W. 397, 

193 Ky. 708. 

30 C.J. p 841 note 67 [a], 79 [a], [d], 
P 842 note 2 [a], p 843 note 6 [a], 
p 1029 note 65. 

Automobile 

Ark.—Evans v. Farris, 64 S.W.2d 325, 
188 Ark. 83. 

Okl.—McCullough v. Henshaw, 225 P. 

898, 101 Okl. 289. 

Crops 

Ga.—Blackshear v. Collins, 186 S.K 
749, 53 Ga.App. 605. 

30 C.J. p 841 note 67 [a] (3). 
Household furniture and furnishings 
Ark.—Hughes v. Bartholomew, 261 S. 

W. 284, 164 Ark. 152. 

Eive stock 

Ala.—Bozman v. Cleere, 141 So. 525, 
25 Ala.App. 107. 

30 C.J. p 841 note 67 [a] (2). 

Money 

Minn.—^Halvorson v. Solberg, 193 N. 
W. 167, 155 Minn. 235. 

Mortgage 

Pa.—In re Dayen’s Estate, 97 Pa. Su¬ 
per. 250. 

Note 

Mo. —^Hulse V. Richard Wade Kelley 
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1). Bank Deposits 

Evidence of a bank deposit in the name of a spouse 
usaally estabSishes such spouse^s ownership of the de- 
ftfiit and an account in the names of both spouses 
** dinarily will be held to belong to both; but such evi¬ 
dence is not conclusive and may be overcome by proof 
to the contrary. 

In accordance with the presumption that a bank 
deposit in the name of a spouse presumptively be¬ 
longs to that spouse, discussed supra § 273 d, par- 
tiadar evidence has been held to establish the wife’s j 
ownership of a deposit standing in her name,^^ and 
the husband’s ownership of a deposit standing in 
his name.^® However, the fact that money has been 
deposited in the name of a spouse does not conclu¬ 
sively establish such spouse’s ownership thereof,^® 
and in some cases the evidence has been held to es¬ 
tablish ownership in one spouse of a deposit stand¬ 
ing in the name of the other>'^ 

A deposit in the names of both spouses presump¬ 
tively belongs to both, as discussed supra § 273 d, 
and in particular cases the evidence has been held 
to show joint ownership of such an account;^* but 
joint ownership of a bank deposit is not necessarily 
established by proof that the account is carried in 
the joint names of the spouses and that the deposit 
can be withdrawn by either.^® 

c. Realty in Wife’s Name 

Clear and full proof Is required to overcome the pro- 
sumption in favor of the husband’s creditors, which ob- 
tains in some Jurisdictions, that property purchased by or 
conveyed to the wife was paid for by the husband. A 
hu'band who ciaims realty standing in his wife’s name 
must estabiish his claim by clear and unequivocal evi- 
dence. 


In a jurisdiction in which the presumption ob¬ 
tains, with respect to creditors of the husband, that 
property purchased by or conveyed to the wife^was 
paid for by the husband, discussed supra § 273 c, 
a wife claiming the ownership of realty standing in 
her name must, as against such creditors, establish 
by clear and full proof that she paid for it with her 
own separate funds and that the property is there¬ 
fore her own and free from their claimsand 
the mere declaration by the husband, on taking a 
deed in the wife’s name, that he is purchasing as her 
agent and with her money will not suffice to estab¬ 
lish a purchase with her separate funds.^l Qn the 
other hand, clear, satisfactory, and convincing proof 
has been held required to estop the wife to assert, 
as against a creditor of the husband, the ownership 
of realty conveyed to her by her husband and stand¬ 
ing in her name for a long time.®^ Proof of the 
wdfe’s ownership of a farm standing in her name 
is not overcome, so as to subject it to claims of the 
husband’s creditors, by evidence that the husband 
was employed on the farm.^^ 

As far as concerns a husband "who claims that 
realty standing in his wife's name was purchased 
with his money, he must establish such claim by 
clear and unequivocal evidence,and notwithstand¬ 
ing he furnishes the consideration for a conveyance 
to her he must, in view of the presumption of a gift 
which arises under such circumstances, considered 
supra § 153, establish by evidence which is clear 
and convincing that the beneficial interest in the 
property remains in him.55 The presumption that 


Post, American Legion No. 380, 13 
S.W.2d 555, 223 Mo.App. 467. 

30 C.J. P 841 note 67 [a] (7), (8). 

44 , Pa.—Werle v. Werle, 1 A.2d 244, 
332 Pa. 49—In re Dayen*s Estate, 
97 Pa.Super. 250. 

Intent to "benefit snrvivinff wife 
The husband’s statement that he 
placed money to his wife's credit in 
order that she might have money on 
hand in case he died first has been 
held not sufficient to overcome the 
presumption that a deposit in her 
name constituted her separate es¬ 
tate.—Motley’s Adm’rs v. Tabor, 271 
S.W. 1064, 208 Ky. 702. 

45 , N.x — Schecktman v. Scheckt- 
man, 123 A. 101, 95 N.J.Eq. 493. 
affirmed 130 A. 919, 98 N.J.Eq. 695. 

46, Withdrawals hy hoth spouses 
Where both husband and wife drew 

from a bank account whenever ei¬ 
ther chose, the fact that the account 
was in the husband’s name is not 
conclusive of his ownership of the 
deposit.—Leonard v. Piggott, 116 N. 
W. 366, 162 Mich. 436. 


47, Husband’s ownership of deposit 
iai wife’s name 

(1) A deposit in the wife's name 
has been held to belong to the hus¬ 
band where it consisted of money 
handed by the husband to his wife 
at different times with directions to 
save it for him.—Qualters' Estate, 23 
A. 348, 147 Pa. 124—30 C.J. P 842 
note 90. 

(2) Evidence that money deposited 
In the name of the wife represented 
proceeds received by the husband 
from a contract which he was per¬ 
forming and included all of his mon¬ 
ey, that the wife had drawn there¬ 
from currency to enable him to pay 
his employees, and that she had stat¬ 
ed to a bank employee that the de¬ 
posit was made because her husband 
was out of town during banking 
hours, was held sufficient to show 
that the deposit belonged to the hus¬ 
band.—Nurrie V. Fitzgerald, 192 N.W. 
573, 222 Mich. 327. 

4a Kan.—Asche v. Matthews, 18 P. 

2d 177, 136 Kan. 740. 

2 Q-J—Stewart v. Stewart, 20 A. 2d 1, 

ik N.J.Eq. 481 —Norcross v. 1016 
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Fifth Avenue Co., 196 A. 446, 123 
N.J.Eq. 94. 

N.T.—Gibbons v. Schwartz, 27 N.Y.S. 

2d 214, 261 App.Div. 794. 

Pa—Werle v. Werle, 1 A.2d 244. 332 
Pa 49. 

R.I.—Duffy V. Reddy, 11 A.2d 1. 64 
R.I. 127. 

Utah—Neill v. Royce. 120 P.2d 327, 
101 Utah 181—Columbia Trust Co. 
V. Anglum, 225 P. 1089, 63 Utah 
353. 

49. Or.—Lipman Oil Co. v. Schwind, 
285 P. 1025. 132 Or. 381. 

50. Pa.—Shaw v. Newingham, 135 A. 
260, 287 Pa. 304. 

30 C.J. P 843 note 6. 

51. Fla.—Alston v. Rowles, 13 Fla. 
117. 

52. Iowa.—Bates v. Kleve, 280 N.W. 
501, 225 Iowa 255- 

5a Ill.—Bennett v. Stout. 98 Ill. 47. 

54 , Ill.—Pederson v. Nixon, 120 N. 
B. 323. 284 Ill. 421. 

30 C.J. P 843 note 8. 

55. N.J.—McGee v. McGee, 86 A. 406, 
81 N.J.Eq. 190. 

30 C.J. P 842 note 86. 
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property paid for by the husband but conveyed tc 
the wife was purchased for her benefit rnay, how¬ 
ever, be overcome by evidence showing a contrary 
intention.®^ 

In applying the foregoing principles the sufB- 
ciency of particular evidence to establish the wife’s 
ownership of property purchased by or conveyed to 
her, or otherwise standing in her name, has fre¬ 
quently been adjudicated.57 

§ 276. Questions of Law and Fact 

The genera! ru!e that questions of fact are for the 
jury and questions of law for the court applies in de¬ 
termining whether op not particular property belongs 
to the separate estate of a married woman. 

The general rule in civil actions that the proba¬ 
tive force and effect of testimony and the determi¬ 
nation of questions of fact as to which the evidence 
is conflicting is for the jury or, in the absence of 
a jury, for the trier of the facts, applies to pro¬ 
ceedings in which the issue is whether or not cer¬ 
tain property belongs to the separate estate of a 
married woman.SS It is proper to take the case 
from the jury and direct a verdict against the wife 
where there is a complete failure on her part to 
show title to the property in question.59 In a di¬ 
vorced "wife’s action to set aside a separation agree¬ 
ment, and to cancel a deed executed pursuant there¬ 
to, against the husband and his creditor, who pur¬ 
chased the land at execution sale, the question 
w'hether the creditor extended credit to the hus¬ 
band under the belief that the property belonged ex¬ 


clusively to the husband was held for the jury.60 

Estoppel On conflicting evidence it is for the 
jury to determine whether the wife witnessed a se¬ 
curity deed with knowledge of its contents so as to 
estop her to assert her title to the property.^i In 
an action by a married woman to recover goods 
seized by defendant under a chattel mortgage exe¬ 
cuted by her husband, where the defense is that the 
wife is estopped to claim ownership by holding out 
I the husband as owner, the question of defendant’s 
knowdedge of the wife’s ownership is for the ju- 

ry.62 

§ 277. Termination and Revival 

The wife's equitable separate estate exists only dur¬ 
ing coverture. In the absence of provision to the con¬ 
trary in the statutes, or in the instrument creating a 
separate estate, the husband's common-law rights at¬ 
tach, on the death of the wife, to property held by her as 
separate estate during her lifetime. 

The equitable separate estate of a married woman 
exists only during coverture.®* On the death of 
the husband,®^ or on the rendition of a decree of 
divorce,®® a trust previously created for the sepa¬ 
rate use of the wife terminates and the legal title 
vests absolutely in her. In the absence of statute 
otherwise providing, the exclusion of the husband’s 
common-law rights from property which, during his 
wife’s life, constituted her separate estate, ceases 
on her death, and if he survives her such rights at¬ 
tach to the property,®® unless by the terms of the 
instrument creating the estate other disposition of 


56- Ark.—Carroll v. Carroll, 121 S. 

W. 947, 92 Ark. 625. 

57. Evidence held sufficient 

(1) To establish wife’s ownership 
of realty conveyed to her or standing 
in her name. 

U.S.—Jones v. Jones, C.C.A.Hawaii, 
35 F.2d 943. 

Ark.—^Dover Mercantile Co. v. Myers, 
167 S.W.2d 491, 204 Ark. 1097.* 

Ga. — ^Hill V. Bruce, 54 Ga, 332. 

Ill.—Lowenberg v. Booth, 162 N.E. 
191, 330 Ill. 548. 

Iowa.—Benson v. Burgess, 243 N.W. 

1S8, 214 Iowa 1220. 

Mo.—Prasse v. Prasse, 77 S.W.2d 
1001 —Keener v. Williams, 271 S.W. 
489, 307 Mo. 682. 

Neb.—^Federal Land Bank of Omaha 

V. Plumer, 297 N.W. 541, 139 Neb. 
301. 

N.J.—Rizzi V. Pohan, 134 A. 846, 100 
N.J.Eq. 104, reversed on other 
grounds 140 A. 393, 102 N.J.Eq. 
239. 

Wis.—Marshall & Ilsley Bank v. 

Ewig, 283 N.W. 795, 230 Wis. 353. 
30 C.J. p 843 note 6 [a]. 

(2) To establish that the wife had 
both a legal and an equitable title 


. to property deeded to her by her hus¬ 
band.—Eisenger v. Eisenger, N.J.Ch., 
100 A. 840—30 C.J. p 1029 note 61. 

' 58. Ala.—^Holman v. Latady, An¬ 
drews & Co., 124 So. 284, 220 Ala. 
112 . 

Ga.—Smallwood v. Warfield, 174 S.E. 
1S5, 49 Ga.App. 93—Mobley v. 

Ocmulgee Guano Co., 151 S.E. 535, 
40 Ga.App, 782—^Harris v. Dickson, 
110 S.E. 507, 28 Ga.App. 204. 

—Templeman v. Usher, 4 N.E. 2d 
49, 286 Ill.App. 624. 

Iowa.—Teagar v. First Nat. Bank, 
199 N.W. 250, 198 Iowa 107. 

Mo.—McAllister v, Patterson, 14 S 
W.2d 658, 223 Mo.App. 455. 

N.T.—Clay burgh v. Clay burgh, ‘ 218 
N.T.S. 457. 218 App.Div. 411. 

30 C.J. p 843 note 11, p 1034 notes 
21 , 22 . 

Descendaats of live stock 
Where evidence authorized infer¬ 
ence that live stock on farm operated 
by husband were his, fact that cer- 
! tain of them were descended from 
stock owned by wife twenty years 
prior to levy did not as matter of law 
establish her title to present descend¬ 
ants of such remote ancestors.—Rem¬ 


ington V. Garrett, 130 S.E. 831, 34 Ga. 
App. 715. 

59. Pa.—^Kinsley v. Kinsley, 83 Pa. 
Super. 21. 

30 C.J. p 843 note 6 [d], p 1034 note 
21 [b] (1). 

€0. Tex—Kuehn ▼. Kuehn, Com. 
App., 242 S.W. 719. 

61. Ga.—^Roop Grocery Co. v. Gen¬ 
try, 25 S.E.2d 705. 

62. Ind.—Cathcart v. Dalton, 125 N. 
E. 519, 71 Ind.App. 650. 

63. Tenn.—Littleton v. Sain, 150 S. 

W. 423, 126 Tenn. 461, 41 L.R.A., 
N.S., 1118. 

30 C.J. p 844 note 15, 18. 

64. Mo.—Gordon v. Eans, 4 S.W. 112, 
11 S.W. 64, 370, 97 Mo. 587. 

30 C.J. p 844 note 16. 

65. Pa.—^Koenig's Appeal, 57 Pa. 352. 

66 . Tenn.—Hughey v. Warner, 140 S. 
W. 1058, 124 Tenn. 725, 37 L.R.A, 
N.S., 582. 

30 C.J. p 844 note 20. 

Enforcement of liabilities and charg¬ 
es against separate estate after 
death of wife see infra § 366. 
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it is made.®'^ Where the husband is made trustee 
of property secured to the use of the wife and chil¬ 
dren, the death of the wife does not discharge the 
trust's® In some jurisdictions it is held that a sep¬ 


arate estate terminating on dissolution of cover¬ 
ture revives on a subsequent marriage,®® but in oth¬ 
er jurisdictions the courts have held the contrary.'® 


B. RIGHTS ARD LIABILITIES OF HUSBAND 


§ 278. Rights in General 

In general, apart from curtesy, a husband has no 
rights in his wife’s separate estate. 

As appears in connection with the discussion of 
the wife’s equitable separate estate, see supra § 229, 
and her statutory separate estate, see supra § 233 
et seq, the general purpose and effect of permitting 
the wife to have a separate estate are to deprive 
the husband and his creditors of their common-law 
rights in her property. Thus, under statutes permit¬ 
ting a married woman to have her own separate 
property, and providing for conveyances thereof by 
her, it has been held that, apart from curtesy in 
his'wife’s real estate, considered in Curtesy § 11, 
marriage does not give the husband any right in his 
wife’s separate property and it has been held that 
the husband has the same rights in the wife’s sep¬ 
arate estate as she has in his.'^® However, as ap¬ 
pears supra §§ 234, 236, such statutes do not affect 
rights of the husband which had previously vest¬ 
ed. The right of the husband as trustee of his 
wife’s separate estate is considered infra § 282; and 
his right to manage and control his wife’s separate 
property is considered infra §§ 283-288. 

Under statutes allowing the wife to retain her 
personal property as her own and depriving the hus¬ 
band of any rights therein during her lifetime, dis¬ 
cussed supra § 235, the mere reduction by the hus¬ 
band to possession of a chose in action belonging 
to his w’ife does not give him any property rights 
therein,^® unless he does so with his wife’s written 


assent to his disposition of the property for his owm 
use and benefit."'* 

I 279. -Adverse Claimant, or Mortgagee, 

of Wife’s Land 

Generally, a husband’s purchase of an adverse claim 
to his wife’s land inures primarily to the benefit of her 
title. 

The purchase by a husband of an adverse claim 
to his wife’s land inures primarily to the benefit of 
her title, and to his benefit only so far as his marital 
interests are concerned.'^® Thus a husband cannot 
acquire a tax title to his -wife’s lands,^® and his 
purchase of the reversion of an estate, a leasehold 
being in the wife, does not operate as a merger of 
the wife’s interest.Where, however, by the terms 
of a deed conveying lands to the wife, she was to 
assume and pay a mortgage, the assignment to the 
husband of the mortgage and the note vests in him 
a good title to the mortgage.'^® 

I 280. - Right to Possession or Occupa¬ 

tion 

While under statutes to that effect the husband has 
no right to possession of his wife’s separate estate, he is 
generally entitled to occupy the property with her in 
connection with their marital relation, although his 
possession does not affect her title or possession. 

While under some statutes the husband is not en¬ 
titled to the possession of his wife’s separate estate 
or to the privileges incident to such possession,'^® 
having merely the right to enter on the property. 


67. Md.—^Waters v. Tatzewell, 9 Md. 
291. 

SO C.J. p 844 note 22. 

68 . Mo.—Baker v. Nall, 59 Mo. 265. 
30 C.J. p 844 note 23. 

69. Tsnn.—Littleton v. Sain, 150 S. 
W. 423, 126 Tenn. 461, 41 L.R.A.,N. 
S., Ills. 

30 C.J. p 844 notes 24, 27. 

70. Mass.—Moore v. Stinson, 12 N.E. 
410, 144 Mass. 594. 

30 C.J. p 844 notes 25, 26. 

71. Or.—Cary v. Cary, 80 P.2d 886, 
159 Or. 578, 121 A.L.R. 1371. 

"These statutes are inconsistent 

with the hypothesis that the hus¬ 
band has an estate in his wife's land 
which he can convey separately dur¬ 
ing her lifetime."—Lynde v. McGreg¬ 
or, 13 Allen, Mass., 182, 184, 90 Am.D. 
188. 


Right of action between husband or 
wife with respect to her separate 
estate see infra § 395. 

Rights of parties as to community 
and separate property see infra §§ 
501-516. 

72. Pa.—Kirk v. Kirk, 16 A.2d 47, 
340 Pa. 203. 

73 . Ky.—Johnson v. Johnson, 90 S. 
W. 964, 122 Ky. 13, 28 Ky.L. 937, 
121 Am.S.R. 449. 

Mo.—^Hax V. O’Donnell, 117 S.W.2d 
667, 234 Mo.App. 636. 

Husband’s reduction of wife's prop¬ 
erty to possession generally see su¬ 
pra § 24. I 

74. Mo.—Hax v. O’Donnell, supra. 
Wife’s blank indorsement of a 

check over to her husband does not 

constitute the giving of “written 


assent" within the meaning of the 

statute.—Hax v. O'Donnell, supra. 

75. Mo.—^Manning v. Kansas & T. 
Coal Co., 81 S.W. 140, 181 Mo. 359. 

30 C.J. P 845 note 34. 

76. Ill.—McCallister v. McCallister, 
173 N.E. 745, 747, 342 Ill. 231, cit¬ 
ing Corpus Juris. 

30 C.J. p 845 note 35. 

77. Md.—Clark v. Tennison, 33 Md. 
85. 

78. Mass.—Cormerais v. Wessel- 
hoeft, 114 Mass. 550. 

79. Va.—Humphreys v. Strong, 126 
S.E. 194, 141 Va. 146. 

30 C.J. p 846 note 72. 

Possession between husband and wife 
generally see supra §§ 40-42. 

Effect of relations between them 
Since the right of the husband to 


765 



§ 280 


ETJSBAKB AND WIFE 


41 C.J.S. 


because of his right of access to the wife,®® it is 
generally held that he has the right to occupy his 
w^ife’s property in connection with their marital 
relation,®! and that a husband residing with his 
wife on her land is in rightful possession thereof,®2 
although his possession does not affect his wife’s 
title or possession.®^ It follows, therefore, that a 
husband living with his wife on her land is not lia¬ 
ble for use and occupation in the absence of any 
agreement to compensate her,®"^ or to summary re¬ 
moval as a squatter.®^ 

However, a husband may have the right to pos¬ 
session of his wife’s separate property under a valid 
contract to that effect with the wife;®® and where 
a husband acquired the common-law right of pos¬ 
session of his wife’s realty prior to the adoption of 
the Married Women’s Act, that act did not divest 
him thereof.®"^ If the statute merely exempts her 
property from liability for his debts, his rights as 
husband are not affected in other respects.®® 

§ 281. - Support of Husband 

A wife possessing a separate estate is not bound to 
support her husband except where statutes so provide. 

A wife, although possessing a separate estate, is 


not bound to support her husband in the absence of 
a statutory requirement to that effect;®® and the 
application of an indefinite portion of the income 
from such estate to his support does not impair 
her title to the property.®® However, under statutes 
to the effect that as between a husband and wife 
there is a mutual obligation on the part of each to 
support the other when necessary, see supra § 16, 
the wife’s separate estate will be liable for the sup¬ 
port of the husband in case he is in need and un¬ 
able to support himself;®! and such liability may 
be enforced by an equitable suit brought by the 
husband.®® 

§ 282. Husband as Trustee for Wife 

A husband may be the trustee of his wife’s separate 
property where she appoints him, or by operation of law; 
and he can be removed for good cause. His duties and 
liabilities are, in general, the same as those of trustees 
generally. 

A husband is the trustee of his wife’s separate 
property, or part thereof, where she so appoints 
him,®® or under statutes making the husband the 
trustee of his wife’s statutory separate property.®^ 
The husband may also be considered as the trustee 
of his wife’s equitable separate estate when no trus- 


occupy the land of the wife is deter¬ 
mined by the Married Woman’s Act, 
which specifically denies him the 
right to the possession of the prop¬ 
erty, and not by his marital rights, 
it is immaterial whether the rela¬ 
tions between the husband and wife 
are friendly or unfriendly, whether 
they are living together or apart, 
or whether they separated for good 
cause or no cause at all.—Edmonds 
V. Edmonds, 124 S.E, 415, 139 Va. 
652. 

80. N.C.—Richardson v. Richardson, 
64 S.E. 510, 150 N.C. 549, 134 Am. 
S.R. 948. 

Bare right of occupancy 

In some states, constitutional and 
statutory provisions have so shorn 
the right of the husband of its at¬ 
tributes that all that remains of it 
is the bare right of occupancy with 
the wife, together with the right of 
ingress and egress.—Richardson v. 
Richardson, supra. 

Statute as uot affecting right 
The statute authorizing wife to 
recover full damages for personal in¬ 
jury, and precluding action by hus¬ 
band for loss of services, was intend¬ 
ed to change the rule limiting wife’s 
recovery, not the rule governing hus¬ 
band's right to go on wife's premis¬ 
es.—^Daniels v. Commonwealth, 1 S.E. 
2d 333, 172 Va. 583. 

81. Mo.—Hubbard v. Keen, 247 S.W. 
1000, 297 Mo. 29. 

30 C.J. p 846 note 73. 


Right to possession as tenant by cur¬ 
tesy see Curtesy § 14. 

82- Mo.—Smith v. White, 65 S.W. 

1013, 165 Mo. 590. 

30 C.J. p 846 note 74. 

83. N.Y.—Mygatt v. Coe, 42 N.E. 17, 
147 N.T. 456, 46 N.E. 949, 152 N.T. 

457, 57 Am,S.R. 521. 

30 C.J. p 846 note 75. 

Holding not adverse 

The husband does not hold adverse¬ 
ly to the wife when they jointly oc¬ 
cupy the land, 

Mich.—Hendricks v. Rasson, 19 N.W. 
192, 53 Mich. 575. 

Miss.—Claughton v. Claughton, 12 So. 
340. 70 Miss. 384. 

84. Mo.—Donovan v. Griffith, 114 S. 
W. 621, 215 Mo. 149, 128 Am.S.R. 

458, 20 L,R.A.,N.S., 825, 15 Ann.Cas. 
724. 

30 C.J. p 846 note 76. 

85. N.T.—Goodwin v. Goodwin, 13 
N.T.S.2d 894, 172 Misc. 118. 

30 C.J. p 84£ note 77. 

8S. Contract held invalid 
A contract whereby the husband 
was empowered to take charge of 
and manage the wife’s land in con¬ 
sideration for his use of the income 
to support the family is invalid for 
lack of consideration, since the hus¬ 
band is by law required to support 
the family, and the wife is entitled 
to possession of the land as against 
the husband.—^Rudd v. Rudd, 2 S.W. 
2d 585, 318 Mo. 935. 
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87. Mo.—^Hubbard v. Keen, 247 S.W. 
1000, 297 Mo. 29. 

88 . Md.—^V^'eems v. Weems, 19 Md. 
334. 

30 C.J. p 846 note 79. 

89. Iowa.—^Vose v. Myott, 120 N.W. 
58, 141 Iowa 506, 21 L.R.A.,N.S., 
277. 

30 C.J. p 845 note 38. 

90. N.T.—Buckley v. Wells, 33 N.T. 
518, reversing 42 Barb. 569. 

91. N.D.—McLean v. McLean, 290 N. 
W. 913, 69 N.D. 665. 

30 C.J. p 520 note 31, p 845 note 40. 
Conditional obligation 

The statutory obligation of a wife 
to support her husband out of her 
separate property when he has no 
separate property and is unable from 
infirmity to support himself is a 
“conditional obligation’’ which does 
not fall on the wife unless she has 
means to furnish support; the stat¬ 
utory obligation arises on a promise 
implied by law following breach of 
a statutory obligation.—State v. 
Whitver, 3 N.W.2d 457, 71 N.D. 664. 

92. N.D.—Hagert v. Hagert, 133 N. 
W. 1035, 22 N.D. 290, 38 L.R.A..N.S.. 
966, Ann.Cas.l914B 925. 

93. Ga.—Bennett v. Danforth, 137 S. 
E. 285, 36 Ga.App. 466. 

94. Ala.—Chandler v. Jost, 2 So. 82, 
81 Ala. 411. 

30 C.J. p 845 note 44. 

Effect of death of husband on trust 
previously created for separate use 
of wife is considered supra § 277. 
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tee is named as appears supra § 230. 

\s in the case of other trustees, see the CJ.S. 
title Trusts §§ 247-254, also 65 CJ. p 647 note 91- 
p 665 note 16, the husband cannot reap any personal 
benefit from the use of the property,^5 or acquire 
title thereto by investing the same or its proceeds 
in his own name without his wife’s assent thereto 
but he may purchase her property and obtain a le- 
<ral title thereto, freed from the trust, where the sale 
fs made by the order and under the supervision of 
the chancellor, and the interest of the beneficiary is 
thereby advanced.^*^ He cannot make unauthorized 
investments,^^ or applications of trust funds not in¬ 
cluded in the scope of the trust nor can he en¬ 
ter into any agreement or contract binding on the 
estate in excess of his authority as trustee.^ Trust 
property in his possession cannot be subjected to 
his debts.2 

Like any other trustee, the husband and his rep¬ 
resentatives are responsible to the wife’s separate 
estate for whatever funds or other property belong¬ 
ing to it he may receive,^ even though he so mingles 
his wife’s property with his own that its identity 
is destroyed but he may be exempted from liabil¬ 
ity to account by the terms of the instrument cre¬ 
ating the estate.5 On the settlement of his trustee¬ 
ship the husband should render an account of her 
property coming into his possession and credit him¬ 
self with all proper disbursements made by him as 
trustee,® and for a fraudulent appropriation of her 


separate property, she has a remedy against him to 
enforce the trust as in the case of other persons.*^ 
If, hovrever, the wife, with authority to do so, re¬ 
gards her husband, who has used her funds, as her 
debtor, he will not be liable as trustee.^ 

A court of equity will interpose when necessary 
to direct the husband in the management of the 
estate, where the powers bestowed by the statute 
creating such estate are insuflicient or where the 
protection of the estate may for other reasons re¬ 
quire the court’s intervention.^ 

Renwz^al of husband as trustee. A court of eq¬ 
uity may, on the wife’s petition,^® remove the hus¬ 
band as trustee if he is unfit or incompetent to fill 
the office,^^ or has abused his position as such trus- 
tee.i2 It has been held, under a statute, that he 
may be removed for his willful abandonment of the 
wife,IS or for habitual drunkenness rendering him 
incapable of properly performing his duties.^- To 
effect a removal, the decree must specifically pro¬ 
vide therefor.i® The wife may, on such removal 
of her husband, recover property which he has dis¬ 
posed of without her authority,^® and may have him 
enjoined from proceeding at law to recover prop¬ 
erty belonging to her separate estate.^*^ 

§ 283. Power to Manage or Control 

In general, the power to manage or control the wife's 
separate estate is vested exclusively in her. 

! Except in so far as statutes otherwise provide, 


95 . S.C.—Brazel v. Fair. 2 S.R 293, 
26 S.C. 370. 

30 C.J. P 845 note 46. 

96. Mo.—Gordon v. Eans, 4 S.W. 112, 
11 S.W. 64, 70, 97 Mo. 687. 

30 C.J. p 845 note 47. 

97. Ky.—^Norman v. Norman, 6 Bush 
495. 

9a S.C.—^Brazel v. Fair, 2 S.E. 293, 
29 S.C. 370. 

99. Va.—Pracht v. Lange, 81 Va. 
711. 

1 . Ga.—Stilwell v. Woodruff, 76 Ga. 
347. 

30 C.J. p 845 note 51. 

2. S.C.—Jackson v. McAliley, 17 S. 
C.Eq. 303, 40 Am.D. 620. 

a Ky.—Nagle v. Nagle, 60 S.W. 639, 
22 Ky.L. 1417. 

30 C.J. p 845 note 53. 

4. Conn.—Connecticut Trust & Safe- 
Deposit Co. v. Security Co., 35 A. 
342, 67 Conn. 438. 

a Ga.—Shorter v. Methvin, 52 Ga. 
225. 

a Ala.—^Weems v. Bryan, 21 Ala. 
302. 

7. Minn.—^Rich v. Rich, 12 Minn. 468. 


8. Pa.—Kegerreis v. Lutz, 41 A. 26, 
187 Pa. 252. 

9. Ala.—Wilkinson v. Cheatham, 45 
Ala. 337. 

30 C.J. p 845 note 57. 

10. Ala.—Rainey v. Rainey, 35 Ala. 
282. 

30 C.J. p 845 note 63. 

11. Ala.—^Allen v. Allen, 4 So. 590, 
84 Ala. 367. 

30 C.J. P 846 note 64. 

12. N.C.—Kirkman v. Wadsworth, 49 
S.E. 962. 137 N.C. 453. 

30 C.J. p 846 note 65. 

13. Ala.—Kraft v. Lohman, 79 Ala. 
323. 

30 C.J. p 846 note 66. 

14. Ala.—Fisk v. Stubbs, 30 Ala. 335. 
30 C.J. P 846 note 67. 

15. Ala.—Shulman v. Fitzpatrick. 62 
Ala. 571. 

30 C.J. p 846 note 68. 

16. Ala.— Whitman v. Abernathy, 33 
Ala. 154. 

17. Ala.—Rainey v. Rainey, 35 Ala. 
282. 

18. In Florida 

(1) Under statute so providing, the 
separate property of the wife re- 
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mains in the care and management of 
the husband.—Flash Bonded Storage 
Co. V. Ades, 12 So.2d 164. 

(2) But under the constitution the 
husband’s statutory right to control 
exists only so long as it is agree¬ 
able to wife, and the legislature can¬ 
not interfere with her dominion over 
the property to the extent of plac¬ 
ing it irrevocably in the husband’s 
control.—Haddock for Use and Ben¬ 
efit of Wiggins, V. Florida Motor 
Lines Corporation, 9 So.2d 98, 150 
Fla. 848, rehearing denied 9 So.2d 350 
—Hawkins v. Hawkins, 177 So. 274, 
130 Fla. 130—30 C.J. p 846 note 81 
[b] (1). (2). 

(3) While the husband is such 
manager or agent his contracts with 
respect to her property are binding 
on the wife.—Proodian v. Plymouth 
Citrus Growers Ass’n, 13 So.2d 15— 
30 C.J. p 846 note 81 [b] (3). 

(4) The word “remain”, as used in 
the statute providing that wife’s 
property shall remain in the care 
and management of the husband, 
means that until there is some posi¬ 
tive indication of the wife to the con¬ 
trary, the care of her property shall 
abide in the husband; and where 
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the power to manage or control the wife’s separate 
statutory estate is vested exclusively in her,^® 
whether living with or apart from her husband;-^ 
and the husband cannot, without her consent, do 
any act which will prejudice her rights.-^ With 
respect to the wife’s equitable separate estate, the 
husband’s right of control is excluded by the very 
nature of the estate .22 A statute relating to the 
wife’s power of control over her personal property 
will not affect the rights of a married woman domi¬ 
ciled in another jurisdiction.23 

§ 284. -Leases 

In the absence of statutory authority, a husband's 
lease of his wife's separate property without her knowl¬ 
edge is void. 

In the absence of statutory authority,24 a lease 
of a married woman’s separate real property, exe¬ 
cuted by the husband without the knowledge of the 
wife, is void.25 

§ 285. - Dedication, or Grant of Ease¬ 

ment 

The husband may not dedicate or grant an easement 
in his wife’s lands. 

The husband cannot make a dedication to public 
use of lands belonging to his wife;26 nor can he 
bind her lands by granting an easement therein,27 
or by consenting to their wrongful appropria!tion 


under the power of eminent domain.28 

§ 286. - Assignment of Legacy, Rever¬ 

sionary Interest or Insurance Policy 

The husband cannot assign a legacy or reversionary 
interest belonging to the wife; whether he can assign 
her interest in an Insurance policy depends on the ap. 
plicable statutes. 

A legacy given to the wife for her sole use,29 or 
her reversionary interest,20 cannot be assigned by 
the husband. 

Her sole use in a policy of life insurance is some¬ 
times protected by statute from the husband’s as¬ 
signment,*21 but a statute enumerating certain oth¬ 
er kinds of her property, and providing that such 
property shall not be conveyed by the husband un¬ 
less by joint deed with the wife, has been held not 
to apply to a certificate of insurance made payable 
to her .22 

§ 287. - Sale or Encumbrance 

The husband has no pov/er, without the ocnsent of 
the wife, to sell, exchange, encumber, or pledge his 
wife's separate property. 

The husband has no power, without the consent 
of the wife, to sell or to exchange her separate 
property, either real®* or personal,34 and this ap¬ 
plies to a sale by order of court of the lands of an 
infant feme covert on the application of the hus- 


married woman stored with ware¬ 
houseman furniture which, unknown 
to warehouseman, belonged to wife 
personally, and thereafter married 
woman and her husband became es¬ 
tranged without warehouseman’s 
knowledge, and warehouseman deliv¬ 
ered part of the furniture to the hus¬ 
band without surrender by him of 
any receipt, warehouseman was not 
liable to the wife for “conversion” 
of the furniture, in absence of any 
notice to warehouseman by wife that 
husband was no longer her agent un¬ 
der statute authorizing delivery of 
goods to owner’s “agent” by ware¬ 
houseman.—Flash Bonded Storage 
Co. V. Ades, supra. 

19. Colo.—Sharshel v. Smith, 181 P. 

541, 66 Colo. 375. 

30 C.J. p 846 note 83. 

Management or control of separate 

or community property see infra §§ 

505-508. 

Xn Alabama 

(1) Under statute to that effect the 
rule stated in the text prevails.—^Al¬ 
len V. Allen, SO Ala. 180. 

(2) Under prior statutes the hus¬ 
band had the power to manage and 
control the wife's separate statutory 
property.—^Lewis v. Mohr, 11 So. 765, 
97 Ala. 366—30 C.J. p 846 note SI 
[a] (1), (2). 


(3) However, he could not act be¬ 
yond the powers specified in the stat¬ 
ute.—Coleman V. Smith, 55 Ala. 368— 
Sampley v. Watson, 43 Ala. 377. 

20. Mo.—Woodward v. Woodward, 
49 S.W. 1001, 148 Mo. 241. 

KC.—Nelson v. Nelson, 96 S.E. 986, 
176 N.C. 191. 

21. Ky.—Young v. Stamp, 7 Ky.L. 
597. 

30 C.J. p 847 note 85. 

22. Ill.—Nave v. Bailey, 160 N.E. 
605, 329 Ill. 235. 

30 C,J. p 847 note 86. 

23. Pa.—Farmers’ & Mechanics’ Nat. 
Bank v. Loftus. 19 A. 347, 133 Pa. 
97, 7 L.R.A. 313. 

24. Ala.—Chandler v. Jost, 2 So. 82, 
81 Ala. 411. 

Ky.—Dedman v. Priest, 9 Ky.Op. 853. 
30 C.J. p 847 note 90. 

Statute vesting control exclusively in 
wife see supra § 283. 

Xraud held by trustee 

The statutory authority does not, 
however, embrace land held by a 
trustee for her sole and separate use. 
—Carter v. Carter, 2 Bush, Ky., 288. 

25. Vt.—Mttir V. Bissett, 52 Vt. 287. 
30 C.J. p 847 note 89. 
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26. Ill.—Elson V. Comstock, 37 N.E. 
207, 150 Ill. 303. 

30 C.J. p 847 note 94. 

27. Ky.—Bard v. Batsell, 211 S.W. 
185, 184 Ky. 11. 

Tex.—King v. Driver, Civ.App., 183 
S.W. 87. 

28. Ky.—Hazard Dean Coal Co. v. 
McIntosh, 209 S.W. 364, 183 Ky. 
316. 

29. N.H.—Pierce v. Dustin, 24 N.H. 
417. 

30. Ohio.—^Needles v. Needles, 7 Ohio 
St. 432, 70 Am.D. 85. 

31. Mass.—Unity Mut. L. Assiir. As¬ 
soc. V. Dugan, 118 Mass. 219. 

32. R.I.—Supreme Assembly R. S. G. 
F. V. Campbell, 22 A. 307, 17 R.I. 
402, 13 L.R.A. 601. 

33. Okl.—Caylor Lumber Co. v. 

Mays, 174 P. 521, 73 Okl. 30. 

30 C.J. p 847 note 5. 

Conveyance by wife see infra §§ 367- 
388. 

Sale or encumbrance of separate or 
community property see infra §§ 
529-538. 

34. Okl.—^Weaver v. Bashore, 223 P. 
142, 97 Okl. 237. 

30 C.J. p 847 note 6« 
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band.^^ So, also, the husband cannot encumber or 
pledge his wafers separate estate without her con¬ 
sent,^® although as appears supra § 267, a wife may 
be estopped to assert her claim where she clothed ' 
her husband with apparent title to the property. 
Even under a statute giving the husband control 
and management of such property, he cannot mort¬ 
gage the same to secure a debt of his own.^^ Where 
a husband conveys chattels belonging to his wife, 
he is estopped to assert the invalidity of the convey¬ 
ance as against his wife, and she alone can assert 

such invalidity.^S 

Consent of wife. The husband may sell, encum¬ 
ber, or pledge his wife’s property with her con¬ 
sent,but such consent must be evidenced in the 
manner required by statute.'*® Where the wife can 
bind herself only by a deed executed as prescribed 
by law, a contract by the husband to convey her 
land is not binding on her, although known and as¬ 
sented to by her.*i 

g 288. - Ratification by Wife 

The wife may ratify an unauthorized sale, encum¬ 
brance, or other disposition of her separate property by 
the husband, as by conduct or statements clearly showing 
an intention so to do. 

The wife may ratify an unauthorized sale, en¬ 
cumbrance, or other disposition of her property by 
the husband and where the husband sells his 
wife’s separate property and thereafter settles oth¬ 
er property on her, if she elects to accept the set¬ 
tlement she cannot repudiate the sale.*^ Her mere 
acquiescence or silence, however, will not in gen¬ 
eral defeat her rights;^* and her ratification must 


be clear and definite, something more than mere 
loose expressions being required.*® W here no ad¬ 
vantage is taken of a married woman’s ignorance, 
she cannot plead such ignorance in avoidance of a 
ratification by her of her husband’s acts with re¬ 
spect to her separate property.*® 

§ 289. Authority as Agent or Attorney 

Ordinarily, general rules governing agency apply 
where the husband is the agent of the wife with regard 
to her separate estate. 

As more fully discussed infra §§ 290-298, general 
rules governing agency apply where the husband is 
the agent of the wife wdth respect to her separate 
estate.**^ 

The agency of the husband for the wife apart 
from her separate estate is considered supra §§ 68- 
74. 

§ 290. - Creation of Agency 

While, in general, the husband is not constituted the 
wife's agent with regard to her separate property solely 
by virtue of the marital relation, she may appoint him 
such, in the absence of statute, the appointment need 
not be in writing or by particular words; and an agency 
may be Implied from her acceptance of the benefits of 
his acts. 

The marital relation alone does not constitute a 
husband his wife’s agent with respect to her sepa¬ 
rate estate,^® although in some instances, the hus¬ 
band is by statute made the %vife’s agent under the 
circumstances and for the purposes specified there¬ 
in.^® However, where a married woman is author¬ 
ized to appoint an agent, see supra § 171, she may 


35. Ohio.—Dengenhart v. Cracraft, 
36 Ohio St. 543. 

36. Fla.—Jones v. American Eagle 
In^. Co., 108 So. 165, 91 Fia. 566. 

30 OSf. p 848 note 8. 

37. AAa.—Patterson v. Flanagan, 37 
Ala. 513. 

38. Ala.—Hamilton v. Clements, 17 
MSi. 201 . 

39. In4.—Cunningham v. Mitchell, 30 
Ind. 362. 

Ratifiication by wife see infra § 288. 

40. Ala.—Wood V. Lett, 71 So. 177, 
196 Ala. 601. 

3f aj. p 848 note 13. 

41. Ark.—Rogers v. Brooks, 30 Ark. 

42. Ala.—Steiner v. Tranum, 13 So. 
365. 98 Ala. 315. 

30 CJ. p 848 note 16. 

Ratification of husband's acts as 
agent see infra § 297. 

43. Miss.—^Wiley v. Gray, 36 Miss. 
510. 

41 C.J.a-49 


44. Ala.—Kelley v. Cook, 73 So. 220, 
15 Ala.App. 350. 

30 C.J. p 848 note 18. 

45. Mass.—Merrill v. Parker, 112 
Mass. 250. 

30 C.J. p 848 note 19. 

46. Ala.—Hoene v. Poliak, 24 So. 
349, 118 Ala. 617, 72 Am.S.R. 189. 

47. Duty of husband to wife 

A husband, acting as agent for his 
wife, owes her the duty of loyalty; 
and accordingly, where wife intrust¬ 
ed property to management of hus¬ 
band, husband purchasing at tax sale 
could not acquire title as against her. 
—Little River Drainage Dist. v. Shep¬ 
pard, 7 S.W.2d 1013, 320 Mo. 341. 

48. Conn.—Cyclone Pence Co. v. Mc- 
Aviney, 186 A. 685, 121 Conn. 656. 

Md—Adkins & Douglas Co. v. Webb, 
154 A. 259, 160 Md. 571 —Charles 
V. Mayor and City Council of Cits^ 
of Baltimore, 114 A. 565, 138 Md. 
523. 

Pa.—Moyer v. Norristown-Penn Trust 
Co., 145 A. 682, 236 Pa. 26. 
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vt—Chadwick v. Wiggin, 116 A. 74, 
95 Vt. 515. 

30 C.J. p 848 note 23. 

Agency of husband for wife general¬ 
ly see supra §§ 68-74. 

Agency of husband or wife as to 
community property see infra § 
512. 

4i9. Ind.T.—^American Express Co. v. 

Lankford, 46 S.W. 183, 2 Ind.T. 18. 
30 C.J. p 849 note 27. 

In Mississippi 

(1) Under statute to that effect, 
where the husband rents or does 
business by use of the wife’s planta¬ 
tion or the implements connected 
therewith, he is deemed her general 
agent, unless a contract changing 
that relation is recorded.—Rivers v. 
Eastman Cotton Oil Co., 132 So. 327, 
159 Miss. 361. 

(2.) Under a former statute, where 
a married woman owned a planta¬ 
tion, her husband was the general 
agent for her to contract for sup¬ 
plies for carrying on the agricultural 
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appoint her husband as such in connection with the 
management and control of her separate property,^® 
without subjecting it to the claims of his creditors, 
as discussed infra § 308. 

In accordance with general rules it is not neces¬ 
sary, except in so far as required by statute,that 
the husband’s appointment as agent should be in 
writing,5^2 or that particular words be used to cre¬ 
ate the agency,®3 since the wife may constitute the 
husband her agent by her acts and conduct in con¬ 
nection with the transaction in issue.^^ Moreover, 
unless required by statute, a power of attorney with 
respect to the wife’s realty need not be acknowledg¬ 
ed and recorded or registered.^5 

The husband’s agency may be implied from the 
acceptance by the wife of the benefits of his acts,®® 
with knowledge that he had acted in her name;®^ 
but no agency for the wife can be implied from the 
husband’s dealings in connection with land which 
she does not own.®S 

Where a wife gave her husband complete author¬ 


ity and control over her property to use it for his 
individual benefit, reserving no interest in its main¬ 
tenance or profits for herself, the relationship is 
not that of principal and agent so as to render her 
liable for his obligations.®^ 

§ 291. - Evidence of Agency or Authority 

a. Presumptions and burden of proof 

b. Admissibility of evidence 

c. Weight and sufficiency of evidence 

a. Presumptions and Burden of Proof 

The marital relation alone does not raise a presump¬ 
tion of the husband's agency for the wife with regard to 
her separate property, and the burden of proof Is on the 
party alleging such agency. However, the marital rela¬ 
tion is a fact to be considered and may, together with 
other facts, raise such a presumption. 

The marital relation alone will not raise a pre¬ 
sumption that the husband is the agent of the wife 
with regard to her separate estate,®® and the bur¬ 
den of establishing the agency is on one seeking to 
charge the wife by reason thereof.®! However, 


operations on the plantation.—Klotz 
V. Butler, 56 Miss. 333. 

30 C.J. p 849 note 27 . 

50. Ark.—Sheeks v, Daugherty, 28 
S.W.2d 1064, 181 Ark. 979. 

Ga.—Stripling v. Crisp County Lum¬ 
ber Co., 143 S.E. 433, 38 Ga.App. 
224—Bennett v. Danforth, 137 S.E. 
285, 36 Ga.App. 466. 

Mass.—Malaguti v. Rosen, 160 N.E. 

532, 262 Mass. 555. 

Mich.—Lesher v. Brosteau, 213 N.W. 
163, 238 Mich. 189. 

N-C.—Richardson v. Libes, 123 S.E. 

306, 188 N.C. 112. 

30 C.J. p 849 note 25. 

51. Ark.—Less v. Manning, 149 S.W. 
2d 40, 202 Ark. 138. 

30 C.J. p 848 note 13 [a]. 

Agreement to convey real property 
is not within the authority of the 
husband as agent unless the wife 
has executed a written power of at¬ 
torney to that effect.—Less v. Man¬ 
ning, 149 S.W.2d 40, 202 Ark. 138. 
]tease 

If the statute requires written au¬ 
thority to make a lease, a lease not 
so authorized is void.—Carman v. 
Fox, 149 N.T.S. 213, 86 Misc. 197. 

52. Ky.—^Wells v. Combs, 266 S.W. 

249, 250, 205 Ky. 622, quoting Cor¬ 
pus Juris. 

30 C.J. p 849 note 28. 

53. Ind.—Barnett v. Gluting, 29 N.E. 
927, 3 Ind.App. 415. 

Ky.—^^Vells v. Combs, 266 S.W. 249, 

250, 205 Ky. 622, quoting Corpus 
Juris. 

54. Ky.—Wells v. Combs, supra, 
quoting Corpus Juris. 

30 C.J. p 849 note 30. 


Pacts held not to constitute agency 
Wife's knowledge of husband’s in¬ 
tention to construct building on 
wife’s land, coupled with failure to 
interpose objection, is insufficient to 
constitute agency.—^Adkins & Doug¬ 
las Co. V. Webb, 154 A. 259, 160 Md. 
571. 

55. Mass.—Malaguti v. Rosen, 160 
N.E. 632, 262 Mass. 555. 

56. Pa.—Bankard v. Shaw, 49 A. 230, 
199 Pa. 623. 

30 C.J. p 850 note 31. 

Signing lease prepared by husband 
and continuously accepting the full 
benefits thereof constitutes confirma¬ 
tion of the husband’s agency.—Shuell 
V, London Amusement Co., C.C.A. 
Mich., 123 P.2d 302. 

57. N.T.—Sanford v. Pollock, 11 N. 
E, 836, 105 N.T. 450. 

30 C.J. p 850 note 32. 

Where wife was present when pur¬ 
chaser of her property paid money on 
account to her husband, who turned 
it over to her and gave a receipt 
signed by him for the money as paid 
on the property, describing it, his act 
was her act, and his receipt was 
binding on her.—^Heckart v. Blum- 
berg, 120 A, 779, 277 P^ 159. 

58. N.C.—Robertson v. Robertson, 11 
S.E.2d 318, 218 N.C. 447. 

59. Ky.—^Waller v. Georgetown Nat 
Bank, 87 S.W.2d 924, 261 Ky. 450. 

60. U.S.—Schram v. Burt, C.C.A 
Mich., Ill P.2d 557. 

Ala.—Turner v. Rhodes, 116 So. 412, 
22 Ala.App. 426. 

Ark.—Braley v. Arkhola Sand & 
Gravel Co., 159 S.W.2d 449, 203 
Ark. 894. 


Iowa.—Strohmeier v. Anderson, 192 
N.W. 811, 195 Iowa 828—Goodman 
V. Delfs, 188 N.W. 809, 193 Iowa 
1183. 

30 C.J. p 848 note 23. 

Assignment of life policy 
There is no presumption that a 
husband has authority from his wife 
to assign a policy on his life taken 
out for her benefit.—Pence v. Make¬ 
peace, 65 Ind. 345. 

61. U.S.—Schram v. Burt, CC.A 
Mich., Ill p.2d 557. 

Mich.—^Albrecht v. Pfeiffer, 299 N.W. 
780, 298 Mich. 721. 

Neb.—Schultz v. Bleckwehl, 280 N.W. 

257, 135 Neb. 94. 

30 C.J. p 850 note 37. 

Presumptions and burden of proof as 
to agency: 

Generally see Agency §§ 314-320. 
Of husband for wife generally see 
supra § 70. 

Bank accepting indorsement by hus¬ 
band 

Where bank, at time of accepting 
husband's pledge of notes belonging 
to wife, knew that husband had 
signed wife's name to indorsement, 
it was not an innocent holder, but 
chargeable with burden of proving 
that wife had consented or author¬ 
ized husband’s act.—First Nat. Bank 
V. Staley, C.C.A.Tex., 4 F.2d 324. 
Accession of purchase to wife’s es¬ 
tate 

Where husband contracted with 
plaintiff for construction of fence 
around wife’s property, fact that 
fence became accession to wife’s sep¬ 
arate estate was held not to relieve 
plaintiff, seeking recovery from both 
husband and wife, from burden of 
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it has been held that the marital relation is a cir¬ 
cumstance to be considered as tending to show agen¬ 
cy, and may, in connection with other circum¬ 
stances, raise a presumption of agency.^S 

Where the husband manages his wife’s estate, re¬ 
ceiving the income therefrom and collecting debts 
due her, he will, so far as the protection of her 
interests is concerned, be presumed to be acting as 
her agent, in the absence of evidence to the con¬ 
trary.®"^ The husband’s agency may also be pre¬ 
sumed from the possession of a bill of lading of his 
wife’s property and his possession of a mort¬ 
gage or deed on property owned by his wife is prima 
facie evidence of his authority to act as her agent 
in the delivery thereof.®® It has also been held that 
insurance taken out by a husband in his own name 
on the sole and separate property of his wife will 
be presumed to have been procured by him as her 
agent i®*^ that evidence that the husband ordered 
work to be done on the wife’s estate warrants an 
inference of agency;®® and that the subsequent ex¬ 
ecution by the wife of a conveyance in accordance 
with an agreement previously made by the husband 
will raise the presumption that the husband was act¬ 
ing as her agent in making such agreement.®^ How¬ 
ever, the fact that credit was given to the husband 
alone is not a ground for a presumption that he was 
the wife’s agent. 

Even though the husband may be presumed to be 
his wife’s agent from the fact that he is in charge 
of her property, there is no presumption that in buy¬ 
ing property of like kind he is acting as her agent.*^! 


Statutory presumption of agency. By virtue of 
express statutory profusions in some jurisdictions, 
the husband will be presumed to be acting as his 
wife’s agent where she permits him to have the cus¬ 
tody, control, and management of her separate prop¬ 
erty. *^2 However, the statutory presumption is not 
controlling where the husband with his wife’s 
knowledge and consent uses rents and profits from 
her realty to support the family, it not being in¬ 
tended that he should account.'^® 

b. Admissibility of Evidence 

Any competent evidence tending to prove or disprove 
the agency of the husband with respect to his wife's 
separate property is admissible. 

In accordance with the rules governing the ad¬ 
missibility of evidence to prove agency generally, 
see Agency §§ 321-327, any competent evidence hav¬ 
ing a tendency to prove or disprove the agency is 
admissible on the issue of the husband’s agency or 
authority with respect to his wife’s separate prop¬ 
erty. On the other hand, evidence which would 
have no probative value in establishing the agency 
is inadmissible.'^® 

The fact that the wife allowed her husband to 
make similar transactions with other persons,"^® or 
paid a farmer bill for a like purchase made by the 
husband from the same person,has been held 
admissible to prove the husband’s agency, provid¬ 
ed it is not too remote.*^® However, evidence that 
he was her agent for a particular purpose is not 
admissible to prove that he was her general agent 


proving that husband acted as wife’s 
agent.—Cyclone Fence Co. v. McAvi- 
ney, 186 A. 635, 121 Conn. 656. 

62. Conn.—Cyclone Fence Co. v. Mc- 
Aviney, supra. 

Iowa.—Goodman v. Delfs, 188 N.W. 

809, 193 Iowa 1183. 

.30 C.J. p 850 note 36. 

63. Agency in prior transactions 
Evidence that father, in making 

loan to his son, acted as agent for 
his wife and acquiesced in arrange¬ 
ment of his son securing loan with 
insurance policy, proceeds of which 
father collected after son's death, 
was held, together with the marital 
relation, to warrant inference that 
father in collecting indebtedness had 
authority to act as his wife's agent. 
—Laseter v. Terral, 270 S.W. 520, 168 
Ark. 435. 

64. Mass.—Glover v. Waltham 
Laundry Co., 127 N.B. 420, 235 
Mass. 330. 

30 C.J. p 850 note 38. 

65. Iowa.—Furman v. Chicago, R. I. 
& P. R. Co., 26 N.W. 83, 68 Iowa 

219. 

66. Kan.—Moody v. Stubbs, 146 P. 


346, 94 Kan. 250, Ann.Cas.l917B 
62. 

N.Y.—Albion Bank v. Burns, 46 N.Y. 
170, affirming 2 Lans. 521. 

67. U.S.—^Hunt v. Mercantile Ins. 
Co., C.C.MO., 22 F. 503. 

68. Mass,—Gustafson v. Gatto, 6 N. 
E.2d 385, 296 Mass. 404. 

69. N.C.—Marks v. McLeod, 165 S.E. 
693, 203 N.C. 257. 

70. Conn.—Cyclone Fence Co. v. Mc- 
Aviney, 186 A. 635, 121 Conn. 656. 

71. S.C.—DuBose v. Gladden, 55 S.E. 
152, 75 S.C. 78. 

30 C.J. P 850 note 41. 

72. Ark.—Fletcher v. Dunn, 67 S.W. 
2d 579, 188 Ark. 734. 

30 C.J. p 850 note 39. 

73. Ark.—McBroom v. McBroom, 180 
S.W. 210, 120 Ark. 631. 

74. Ga.—Landrum v. Leachman, 123 
S.E. 915, 32 Ga.App. 471. 

30 C.J. p 850 note 49. 

Evidence held admissible 

(1) Evidence of tax return by hus¬ 
band of agricultural implements be- 
I longing to wife was relevant as dec¬ 
laration by him tending to establish 
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his general agency for her respecting 
her farm lands, for which tractor 
was bought, and corroborative of cir¬ 
cumstances tending to establish agen¬ 
cy.—Landrum v. Leachman, 123 S.E. 
915, 32 Ga.App. 471. 

(2) Other evidence.—Moore v. Orr 
& Killcrease, 106 So. 871, 214 Ala. 
181—Lackland v. Turner, 91 So. 877, 
207 Ala. 73. 

30 C.J. p 850 note 49 [a]. 

75. Ga.—Gay v. Virginia-Carolina 
Chemical Co., 124 S.E. 364, 32 Ga. 
App. 720. 

76. Iowa.—State Bank of Dexter v. 
Fairholm, 206 N.W. 143, 201 Iowa 
1094. 

30 C.J. p 851 note 50. 

77. Mass.—Lovell v. Williams, 125 
Mass. 439. 

78. Iowa.—State Bank of Dexter v. 
Fairholm, 206 N.W. 143, 201 Iowa 
1094. 

79. Iowa.—Trimble v. Thorson, 45 N. 
W. 742, 80 Iowa 246. 

Tax retxLrxLs filed as agent 
Where husband contracted for con¬ 
struction of fence around wife’s prop- 
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and the fact that he was her agent in other and 
different transactions is not admissible to show his 
agency in the matter at issue.^0 Testimony of a 
witness that he was shown by the husband a paper 
bearing the wife’s name and purporting to give the 
husband authority to transact her business is inad¬ 
missible in the absence of proof that the signature 
was the wife’s.^^ It has been held that evidence of 
limitations on the husband's authority, in derogation 
of his apparent authorit}", is not admissible.^- 

The general rule that the extrajudicial declara¬ 
tions of a person assuming to act as the agent of 
another are not admissible in evidence to prove the 
agency, see Agency § 322 c (1), applies to the case 
of an alleged agency of a husband for his wife, 
although such evidence has been held admissible to 
establish that the husband purported to act as agent 
and that the persons dealing with him acted in good 
faith.However, the testimony of the husband 
is admissible to prove his agency and the extent 
thereof.^® The testimony of a husband is inadmis¬ 
sible to prove a contract between his wife and a 
third person, made through his agency, where there 
is no showing, even in his own testimony, that he 
had authority to act for the wife, or that his acts 
were subsequently ratified by her.^® 

c. Weight and Sufficiency of Evidence 

The agency of the husband as to the wife’s separate 
estate must be established by a preponderance of the 
evidence, and the evidence must be clear and convincing. 

In accordance with the rules governing the weight 
and sufficiency of evidence to prove agency gener¬ 
ally, see Agency § 328, it has been held that the 


agency of the husband with respect to the wife’s 
separate estate must be established by a preponder¬ 
ance of the evidence,although it has also been 
held that the evidence must in general be clear and 
convincing.S^ Slight evidence of agency has been 
held sufficient where the marital relation is shown to 
exist,S9 since, as discussed supra subdivision a of 
this section, that relation is a circumstance tending 
to show agency, but it has also been held that the 
evidence, in order to charge the wife, must be more 
satisfactory than would be required between per¬ 
sons not occupying the marital relation.9^ Howev¬ 
er, wffiere the act of agency is in her favor, the rule 
which requires superior evidence of the husband’s 
authority as agent has no application and where 
the consideration of a contract made with the hus¬ 
band is received and retained by the wufe, only 
slight evidence of the husband’s agency in contract¬ 
ing the debt is required to charge her.92 The mere 
statement of the husband that he is the agent of 
his wife is insufficient to prove his authority.^S 

The husband’s authority to act for his wife may 
be shown by circumstances.^^ Thus, evidence that 
the wife permits him to manage and control her 
property or allows him so to deal with it as to in¬ 
duce others to believe that he is acting as her au¬ 
thorized agent, is sufficient to establish the agency 
in favor of persons who deal with him in such be- 
lief,95 provided it appears that she knew that her 
husband was acting in her behalf and made no ob¬ 
jection theretoand evidence that the wife knew 
of, and participated in, negotiations for a contract 
warrants the inference that she authorized the hus- 


erty, fact that sworn tax returns for 
property were made by husband as 
a&ent for wife did not establish that 
husband was wife’s agent in con¬ 
tracting for fence.—Cyclone Fence 
Co. V. McAviney, 1S6 A. 635, 121 
Conn. 656. 

80. Mich.—Three Rivers Nat. Bank 

V. Gilchrist, 47 N.W. 104, 83 Mich, 
253. 

81. Ky.—Lane v. Lockridge, 33 S.W. 
730, 17 Ky.L. 1082. 

82. Iowa.—Boylan v. Workman, 220 
N.W. 49, 206 Iowa 469. 

83. Ala.—McCarty v. Skelton, 172 
So. 901, 233 Ala. 531. 

30 C.J. p 851 note 56. 

84. Iowa.—State Bank of Dexter v. 
Fairholm, 206 N.W. 143, 201 Iowa 
1094. 

85. Ala.—McCarty v. Skelton, 172 
So. 901, 233 Ala. 531. 

86. Mich.—Wait v. Baldwin, 27 N. 

W. 697, 60 Mich. 622, 1 Am.S.R. 
551. 

87. Neb.—Schultz v. Bleckwehl, 280 
N.W. 257, 135 Neb. 94. 


88. U.S.—Brown v. Daugherty, C.C. 
Mo., 120 F. 526. 

30 C.J. p 851 note 59. 

89. Iowa.—Goodman v. Delfs, 188 N. 
W. 809, 193 Iowa 1183. 

90. Ind.—Rowell v. Klein, 44 Ind 
290, 15 Am.R. 235. 

Mo.—^Eystra v. Capelle, 61 Mo. 578. 

91. Mo.—Bridges v. Russell, 30 Mo. 
App. 258. 

30 C.J. p 851 note 61. 

92. Ga.—^Barrington v. Davis Jen¬ 
kins & Sons, 162 S.E. 642, 44 Ga. 
App, 682—Hall v. Collins, 154 S.E. 
723, 41 Ga.App. 748—Smith v. Mar- 
but-Wi!liams Lumber Co., 139 S. 
E. 590, 37 Ga.App. 239—Gay v. Vir- 
ginia-Carolina Chemical Co., 124 S. 
E. 364, 32 Ga.App, 720. 

30 C.J. p 851 note 62. 

Circumstance to be considered 
That wife derived benefit from 
plaintiff’s repairs and construction 
work under contract with husband 
on premises owned by her could be 
considered in determining her lia¬ 
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bility as undisclosed principal.—May¬ 
nard V. Fabyan, 166 N.E. 629, 267 
Mass. 312. 

93. Mich.—Just v. State Sav. Bank, 
94 N.W. 200, 132 Mich. 600. 

30 C.J. p 851 note 63. 

94. Kan.—Kinne v. Waggoner, 197 
P. 195, 108 Kan. 814. 

95. Ark.—Forrest City Grocer Co. v. 
Catlin, 97 S.W.2d 910, 193 Ark. 148. 

Ga.—Aronoff v. Woodard, 171 S.E. 
404, 405, 47 Ga.App. 725, citing Cor¬ 
pus Juris. 

N.T.—Diamond v. Talbot, 205 N.T.S. 

309, 123 Misc. 339. 

30 C.J. p 851 note 65. 

Husband as spokesman 

Where husband had always acted 
as spokesman for his wife and had 
done so both in her presence and ab¬ 
sence, and his authority so to do had 
never been denied or repudiated by 
her, there was sufiScient proof of his 
agency for her.—Herron v. Tem¬ 
ple, 200 N.W. 917, 198 Iowa 1259. 

96. Ga.—^Aronoff v. Woodard, 171 S. 
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band to sign such contract.^? 

Evidence of the agency of the husband in par¬ 
ticular transactions is not sufficient to establish that 
he is her general agent.^^ Similarly, evidence that 
he ^vas authorized to fill in a blank note does not es¬ 
tablish his authority to include an individual debt 
of his o\vn;99 nor does evidence that the husband 
managed the wife’s farm with her consent estab¬ 
lish his authority to involve her property in bank¬ 
ruptcy;^ and the fact that a husband has on for¬ 
mer occasions sold portions of the products of his 
wife’s land without her written consent as required 
bv statute is not sufficient to establish a general 
agency of the husband with power to sell all the 
future products without such consent.^ 

The fact that the wife is the owner of the prem¬ 
ises on which she and her husband reside is not 


sufficient to charge her for goods sold to the hus¬ 
band in his business of farming thereon,^ or for sup¬ 
plies purchased by him in maintaining on her prop¬ 
erty a hotel in his own name."^ 

The husband’s possession of an obligation due to 
his wife, on which he receives pa>Tiients of money, 
tends to prove his authority to receive the money 
as agent, although it is not conclusive of such fact 
but where a wife draws a draft on her debtor pay¬ 
able to a bank and places it in the hands of her 
husband to be delivered to the bank, his possession 
before delivery does not establish his right to the 
proceeds of the draft.® 

Cases are cited in the notes in which the evi¬ 
dence was held sufficient'^ or insufficient® to show 
agency or authority ot the husband with respect to 
his wife’s separate estate. 


E. 404, 405, 47 Ga.App. 725, citing 
Corpus Juris. 

30 C.J. p 852 note 66. 

97. Wis.—Prudential Ins. Co. of 
America v. Paris Mut, Fire Ins. 
Co., 350 N.W. 851, 213 Wis. 63. 

93. Ky.—Hannen v. People’s State 
Bank, 241 S.W. 355, 195 Ky. 5S. 
Xeb.—Schultz v. Bleckwehl, 280 N.W. 

257, 135 Neb. 94. 

30 C.J. p 852 note 67. 

99. Ky.—^Hannen v. People's State 
Bank. 241 S.W. 355, 195 Ky. 58. 

1. U.S.—;Buss V. Prudential Ins. Co. 
of America, C.C.A.Iowa, 126 P.2d 
960. 

2. Mo.—Nunn v. Carroll, 83 Mo.App. 
135. 

3. N.T.—Willson v. Underhill, 31 N. 
Y.S. 585, 83 Hun 233. 

4. N.T —^Dickerson v. Rogers, 21 N. 
E. 992, 114 N.Y. 405. 

5. Ill.—Yazel v. Palmer, 81 Ill. 82. 
N.Y.—^Watkins Second Nat. Bank v. 

Miller, 2 Thomps. & C. 104, affirmed 
63 N.Y. 639. 

6. Kan.—Reynolds v. Wichita Nat. 
Bank of Commerce, 178 P. 605, 104 
Kan. 215. 

7. Svidence held sufficient 

(1) To show agency or authority 
of husband generally. 

Ga.—Smith v. Cochran, 159 S.E. S55, 
173 Ga. 162—Smith v. Bennett, 159 
S.E. 853, 173 Ga. 159—Long v. Dye, 
157 SE. 359. 42 Ga.App. 726—Hall 
V. Collins, 154 S.E. 723, 41 Ga.App. 
748—Alexander v. Richardson, 140 
S.E. 638. 37 Ga.App. 407. 

Iowa.—Strohmeier v. Anderson, 192 
N.W. 811. 195 Iowa 828. 

Mass.—^Zrssman v. Goldberg, 150 N. 

E. 326, 254 Mass. 486. 

Or.—Clark v. Opp, 66 P.2d 1179, 156 
Or. 197. 

30 C.J. p 851 note 59 [a]. 

(2) To make out a prima facie ease 


as to the husband's authority.—Crid¬ 
er V. Meatte, 7 S.W.2d 691, 320 Mo. 
474. 

(3) To show that wife was hus¬ 
band's undisclosed principal. 

Ga.—Barrington v. Davis Jenkins & 

Sons, 162 S.E. 642, 44 Ga.App. 682 
Mass.—Maynard v. Pabyan, 166 N.E. 

629, 267 Mass. 312. 

(4) To show that the husband was 
his wife's agent to run her separate 
property.—^Jackson v. Walls, Tex.Civ. 
App., 187 S.W. 676. 

(5) To show that husband was 
her authorized agent in the purchase 
of goods.—Lindsley v. Smith, 114 N. 
W. 340, 150 Mich. 543. 

(6) To show that the husband was 
her agent in the purchase of goods 
for her business.—Morgan v. Heck¬ 
man, 103 P. 293, 46 Colo. 213. 

(7) To show that person purchas¬ 
ing lumber for the wife was the sub¬ 
agent of the husband, and that the 
husband was her general agent.— 
Betcher Lumber Co. v. Devenney, 87 
N.W. 839, 84 Minn. 262. 

(8) To show authority to pledge 
wife's property. 

Ark.—Traylor v. Farmers Bank & 

Trust Co., 116 S.W.2d 590, 196 Ark. 

161—Dennis v. Cartwright, 59 S.W. 

2d 16, 1S7 Ark. 1162, 

Miss.—Spencer v. O'Bryant, 106 So. 

6, 140 Miss. 474. 

(9) To show authority to represent 
wife in sale of shares of stock.— 
Sohio Corporation v. Gudder, 32 N.E. 
2d 148, 375 Ill. 622—Knowles v. Hast¬ 
ings, 42 N.E.2d 309, 314 Ill.App. 574. 

(10) To show authority to sign 
notes in the name by which her busi¬ 
ness was carried on, and to conduct 
the business for her.—^Lowell Trust 
Co. V. Wolff, 111 N.E. 798, 223 Mass. 
168. 

(11) To show that a contract con¬ 
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cerning an interest in the wife's 
property made by her husband was 
not authorized by her.—Denman v. 
Wilder. 87 So. 243, 148 La. 481. 

(12) To show that wife authorized 
or ratified husband’s release of in¬ 
debtedness sued on, and was bound 
by husband's actions.—Jones v. Wett- 
lin, 271 P. 217, 39 Wyo. 331, 69 A.L.R. 
840. 

(13) To show that wife consented 
to husband applying for permit to 
erect garages on her property.— 
Reimer v. Dallas, N.J.Sup., 129 A. 
390. 

Signature as agent 
Where both the husband and the 
wife signed a warrant of attorney 
to confess judgment, words “signed” 
and “lessee” accompanying wife’s 
signature and words “by” and “offi¬ 
cial title” accompanying husband's 
signature were held not to establish 
that husband signed warrant as 
agent for wife, where the quoted 
words were part of the printed form. 
—Automobile Guarantee Corporation 
V. Leech, 163 A. 449, 309 Pa. 253. 

8. Evidence held insufficient 

(1) To show agency or authority 
of husband generally. 

U.S.—Buss V. Prudential Ins. Co. of 
America, C.C.A.Iowa, 126 P.2d 960. 
Ark.—Braley v. Arkhola Sand & 
Gravel Co., 159 S.W.2d 449, 203 
Ark. 894—Dickson v. Love, 233 S. 
W. 800, 149 Ark. 669. 

Conn.—Cyclone Pence Co. v. McAvi- 
ney, 186 A. 635, 121 Conn. 656. 

Ga.—Houston v. Hunter, 161 S.E. 151, 
44 Ga.App. 255—^Womack v. Tid¬ 
well. 143 S.E. 620, 38 Ga.App. 232. 
Ky.—Klein v. Lakes, 105 S.W.2d 1041, 
269 Ky. 43. 

Mich.—O’Kelly v. Davis, 190 N.W. 

711, 221 Mich. 151. 

30 C.J. p 851 note 59 [b]. 

(2) To show that wife was hus- 
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§ 292. - Scope and Extent of Agency or 

Authority 

a. In general 

b. Implied authority 

a. In General 

Rules governing the scope and extent of authority as 
to agents generally apply in determining the authority of 
a husband as agent for his wife with respect to her sep¬ 
arate estate. 

Rules governing the scope and extent of author¬ 
ity as to agents generall}^ see Agency §§ 91-120, 
are applicable in determining the authority of a 
husband as agent for his wife with respect to her 
separate estate.^ Thus, as in the case of other 
agents, the husband has authority to act and to bind 
the wife within the scope of his emplo>Tnent.i® 
Except where such authority is prohibited by stat¬ 
ute, as appears infra this section, he may, when 
authorized by her, make a valid conveyance,mort¬ 
gage, or lease^^ of her separate property. 

Authority limited by statutes. Under a statute 
expressly so providing, no power of attorney or oth¬ 
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er authority from a wife to her husband to convey 
real estate '‘or any interest therein” is valid,*14 and 
under such statute a lease of the wife’s property 
made by her husband as her agent is void.^s 
wife may, however, adopt and confirm the hus¬ 
band’s contract for the sale of her real estate 
and if she does confirm it and stands ready to per¬ 
form, the other party cannot take advantage of the 
statute to repudiate his obligation thereunder.17 
Statutes requiring written authority in certain cir¬ 
cumstances are considered supra § 290. 

Husband acting for oum benefit. When acting 
as the wife’s agent, the husband has no authority 
to reap a benefit for himself in opposition to her 
interests , -18 and a power of attorney given by a 
wife to her husband to sell her land does not au¬ 
thorize him to convey to himself through an inter¬ 
mediary but, where the wife makes her husband 
her attorney in fact with power to mortgage her 
land '‘for any purpose,” an equitable mortgage by 
the husband to secure a loan to him on his individ¬ 
ual note is valid as to the entire consideration, in 
the absence of any collusion between the husband 
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band’s undisclosed principal.—Lake 
V. Williams, 176 S.E. 45, 49 Ga.App. 
513. 

(3) To show that he acted as her 
agent in contracting for work on her 
property.—Ogden v. Kelsey, 30 N.E. 
922, 4 Ind.App. 299. 

(4) To show that the husband was 
the wife’s agent in obtaining mate¬ 
rials and labor.—Cornelia Planing 
Mill Co. V. Wilcox, 59 S.E. 223, 129 
Ga. 522. 

(5) To show authority to bind wife 
as to agreement as to building re¬ 
strictions.—Lowenberg v. Booth, 162 
N.E. 191, 330 Ill. 548. 

(6) To show change in husband’s 
authority so as to relieve wife from 
liability for breach of marketing con¬ 
tract signed by husband for wife.— 
Dark Tobacco Growers’ Co-op. Ass’n 
V. Garth, 291 S.W. 367, 218 Ky. 391. 

9. Pa.—Fitzgerald v. Kwaterski, 174 
A. 596, 115 Pa.Super. 53, reversed 
on other grounds 178 A. 385, 318 
Pa. 494. 

30 C.J. p 852 note 73. 

10. Ill.—Brosseau v. Lowy, 70 N.E. 
901, 209 Ill. 405, affirming 110 Ill. 
App. 16. 

30 C.J. p 852 note 74. 

CoxLStmctioiL of authorizing instru¬ 
ment 

The obvious purpose of an instru¬ 
ment executed by wife authorizing 
husband to purchase, rent, sell, ex¬ 
change, mortgage, lease, surrender, 
manage and in every way deal with 
real estate or any interest therein, 
and to sell, assign and transfer her 
dower right, was to give husband 


broadest possible powers in dealing 
with any realty in which wife had 
an interest, and its provisions would 
be construed in such a way as to 
give effect to intention of the parties. 
—Continental Nat. Bank v. Gustin, 
297 N.W. 214, 297 Mich. 134. 

Authority to indorse checks 
Where a wife, after opening a sav¬ 
ings account with a bank in which 
husband and wife had a joint check¬ 
ing account, executed a power of 
attorney authorizing husband to 
draw money on savings account us¬ 
ing wife’s name for such purpose and 
to indorse checks and drafts for col¬ 
lection or credit on wife’s account or 
to obtain cash therefor m wife's 
name, and husband later sold wife's 
securities without her knowledge and 
received checks in payment therefor, 
under the power of attorney the hus¬ 
band had authority to indorse wife’s 
name on checks for purpose of col¬ 
lection or obtaining cash therefor and 
such authority was not restricted to 
the savings account.—Fidelity & Cas¬ 
ualty Co, of New York v. Continental 
Illinois Nat. Bank & Trust Co. of 
Chicago, 25 N.E.2d 550, 303 Ill.App. 
595. 

Use of funds on deposit 

Power of attorney executed by 
bank depositor, authorizing deposi¬ 
tor's husband to use her funds and 
to use his own name in handling 
them, authorized husband to invest 
funds as if they were his own and 
to make at least temporary use there¬ 
of for his own purposes.—Dante 
State Bank v. Calenda, 183 A. 873, 
56 R.L 68. 


11. Ky.—Christmas v. Hahn 9 SW 
279, 10 Ky.L. 377. 

Mass.—Malaguti v. Rosen, 160 N.E. 

532, 262 Mass. 555. 

Conveyances of and contracts to con¬ 
vey wife’s separate property by 
agents or attorneys generally see 
infra § 384. 

12. Mortgage on registered laud 
The fact that the wife owned no 

registered land at the time she gave 
her husband a power of attorney to 
mortgage property would not limit 
the exercise of the power to unreg¬ 
istered land, since the power, where 
not limited in that respect, would ap¬ 
ply to property later acquired.—Mal¬ 
aguti v. Rosen, 160 N.E. 532, 262 
Mass. 555. 

13. Iowa.—Chamberlain v. Brown, 
120 N.W. 334, 141 Iowa 540. 

14. Minn.—Baker v. Brundage, 154 
N.W. 1086, 131 Minn. 299. 

30 C.J. p 852 note 80. 

15. Minn.—Van Brunt v. Wallace, 92 
N.W. 521, 88 Minn. 116—Sanford v. 
V. Johnson, 24 Minn. 172. 

16. Minn.—Baker v. Brundage, 154 
N.W. 1086, 131 Minn. 299. 

30 C.J. p 852 note 82. 

17. Minn.—Stromme v. Rieck, 119 
N.W. 948, 107 Minn. 177, 131 Am. 
S.R. 452—Keystone Iron Co. v. Lo¬ 
gan, 57 N.W. 156, 55 Minn. 537. 

IS. Mass.—English v. English, 118 
N.R 178, 229 Mass. 11. 

30 C.J. p 853 note 5. 

19. Mass.—English v. English, su¬ 
pra. 
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and the mortgagee, where a part of the proceeds of 
^•he loan is used for the wife’s benefit and there is 
no evidence as to the use made of the balance.-® 

Settlement or release and submission to arbitra¬ 
tion. While the husband as agent generally has 
authority to give a receipt on receiving property or 
money belonging to his wife ,21 he has no implied 
power to compromise claims against the wife^^ or 
to execute releases,23 although of course the wife’s 
conduct may prevent her from objecting to the hus¬ 
band’s want of authority.24 Thus, the husband has 
no implied authority to release a mortgage payable 
to the wife ;25 and where the wife is entitled to sue 
in tort for the benefit of her separate estate, the 
husband cannot, without her consent, release her 
claim, 2 ® although when the action is brought in the 
joint names of the husband and wife, it may be 
presumed that he is managing the action as her 
agent, and she will be bound by any compromise en¬ 
tered into by him.27 However, it has been held 
that, where the husband is the wife’s agent in 
charge of her property she will be bound by his 
release of liability given to another, particularly 
where she received knowledge of the release short¬ 
ly after it was given ;28 and where the husband 
with his wife’s knowledge and consent transacts all 
her business, purchases land for her and conducts 
all the negotiations in reference to such land, he 
may make a valid contract of settlement with a pur¬ 
chaser of the land.29 So the husband within the 
scope of his agency and in the due transaction of 
his wife’s business may agree to, or participate in, 
the settlement of an account, so as to make it an ac¬ 
count stated against her.®® 


The separate property rights of the wife cannot 
be affected by the husband’s submitting the same, 
without her consent, to arbitration.®^ Where, how¬ 
ever, he, with due authority, represents her as agent, 
her separate estate will be bound by a proper award 
by which he has agreed to abide.®2 

b. Implied Authority 

While the rule is of narrower scope where a special 
agency is involved, it is generally held that where the 
husband has authority to perform certain acts, the au¬ 
thority to perform other acts incidental thereto will be 
imputed to him. 

In accordance with the rule as to implied powers 
of agents generally, see Agency § 99, where the 
husband has authority to perform certain acts, the 
authority to perform other acts incidental thereto 
will be imputed to him:®® and a husband who is the 
general agent of his wife in the management of her 
property or the conduct of her business has all the 
implied authority that is incident to a general agen¬ 
cy between other persons, and so long as he keeps 
within the scope of his apparent authority his acts 
are binding on the wife.®^ Thus a husband who, as 
his wife’s agent, carries on business in her name, 
may renew a lease of the premises where the busi¬ 
ness is carried on,®^ and purchase machinery and 
other things for use in the business.®® Under full 
power to do and perform every act and thing nec¬ 
essary to be done, he may employ a subagent in 
connection with the business.®*^ 

He may also execute notes in his wife’s name 
when authority to do so is expressly given or nec¬ 
essarily implied from the circumstances of the par¬ 
ticular case;®® but such authority is not to be in- 


20 . Wis.—Baton v. Dewey, 48 N.W. 
523, 79 Wis. 251. 

21. Ala.—Mobley v. Leophart, 47 
Ala. 257. 

Pa.—^Hobensack v. Hallman, 17 Pa. 
154. 

22. Mo —Henry v. Sneed, 12 S.W. 
663, 99 Mo. 407, 17 Am.S.R. 580. 

30 C.J. p 853 note 9. 

Authority of agents generally with 
respect to settlement or release or 
submission to arbitration see Agen¬ 
cy §§ 118, 119. 

23. Ga.—Windsor v. Bell, 61 Ga. 671. 
AIo.—Silvey v. Summer, 61 Mo. 253. 

24. N.Y.—^Haar v. Industrial Ben. 
Assoc., 24 N.T.S. 1035, 71 Hun 554. 

30 C.J. p 853 note 11. 

25. Pa.—McKinney v. Hamilton, 51 
Pa. 63. 

30 C.J. p 854 note 14. 

26. N.C.—Bizzell v. McKinnon, 28 
S.E. 271, 121 N.C. 186. 

30 C.J. p 829 note 39. 

27. Ill.—Chicago, B. & Q. R. Co. v. 
Dunn, 52 Ill. 260, 4 Am.R. 606. 


28. Tenn.—Stegall v. City of Chatta¬ 
nooga, 66 S.W.2d 266, 16 Tenn.App. 
124. 

29. Ind.—^McCoun v. Shipman, 128 N. 
E. 683, 75 Ind.App. 212. 

30. Miss.—^Klotz V. Butler, 56 Miss. 
333. 

31. Conn.—Benedict v. Pearce, 5 A. 
371, 53 Conn. 496. 

30 C.J. p 854 note 16. 

32. Ga.—Pike v. Stallings, 71 Ga. 
860. 

Miss.—Coleman v. Semmes, 56 Miss. 
321. 

33. Pa.—Fitzgerald v. Kwaterski, 174 
A. 596, 115 Pa. Super. 53, reversed 
on other grounds 178 A. 385, 318 
Pa. 494, 

34. Mo.—Fowler v. Sone, App., 226 
S.W. 995. 

30 C.J. p 853 note 92. 

Authority to execute chattel morfc- 
g^age may be implied.—^Beard v. Hern¬ 
don, 203 P. 226, 84 Okl. 142. 

35. N.T.—Dillaye v. Beer, 3 Thomps. 
& C. 218. 


36. N.T.—^Dorsey v. Pike, 10 N.Y.S. 
268, 57 Hun 586—Dorsey v. Pike, 3 
N.Y.S. 730, 50 Hun 534. 

37. Iowa.—Bird v. Phillips, 87 N.W. 
414, 115 Iowa 703. 

N.Y.—Wicks V. Hatch, 62 N.Y. 535. 
Delegation of duties 

The husband may, as may agents 
generally, delegate the performance 
of acts which are merely mechani¬ 
cal, clerical, or ministerial, and 
which involve no judgment or discre¬ 
tion; and the appointment of an at¬ 
torney to obtain certificate of regis¬ 
tration, by husband acting under 
power of attorney to mortgage wife's 
real estate, is not an improper del¬ 
egation of authority.—Malaguti v. 
Rosen, 160 N.E. 532, 262 Mass. 555. 

38. Ark.—Morris v. Friend, 173 S.W. 
■199, 116 Ark. 424. 

30 C.J. P 853 note 96. 

Authority to mortgage contem¬ 
plates the creation of a debt so that 
the husband can execute a note in 
his wife’s name.—Malaguti v. Rosen, 
160 N.E. 532, 262 Mass. 555. 
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ferred merely from his general authority to man¬ 
age her separate business.^^ As her general agent 
to look after the farming operations of her land, he 
cannot authorize her lessee on shares to buy stock 
on joint account with her,^® or make an agreement 
with an adjoining owner to establish a boundary 
line.'^^ 

Special agency. While the rule that authority in¬ 
cidental to that expressly granted will be implied 
applies in the case of special agencies,it is limited 
by the fact that the special authority must be strict¬ 
ly pursued, and persons dealing with the husband 
are charged with the duty of ascertaining its ex- 
tent.^2 Thus, a husband authorized to sell partic¬ 
ular property for his wife has no power to mort¬ 
gage it,although it has been held that authority 
to negotiate a security includes the power to pledge 
it.Conversely the power to mortgage the wife’s 
real property does not authorize the husband to sell 
it;^^ nor does his power to sell authorize him to 
receive anything in payment except money.S q 
the husband, as a mere agent for his wife in the 
purchase of land, has no implied authority to pledge 
her credit for the satisfaction of a prior mortgage 
on the land.^^ However, where a wife executes 
a deed, leaving blank the name of the grantee, the 
amount of the consideration, and the date, and de¬ 
livers it to her husband to enable him to convey the 


land, such deed, duly filled up, is valid in the hands 
of a bona fide grantee who purchases from the hus¬ 
band and pays the consideration.^® 

Similarly, authority merely to manage and con¬ 
trol the wife’s separate business does not authorize 
the husband to sell^® or mortgage®! it; nor does 
such authority empower him to borrow money.®2 
The mere fact that he acted as her agent in the sale 
of land will not authorize him to act for her in the 
disposition of the purchase-money note executed to 
him as payee.®® 

§ 293. - Rights and Liabilities of Wife as 

to Third Persons in General 

a. In general 

b. Notice on part of third persons 

c. Representations and admissions 

d. Torts and other wrongful acts 

a. In General 

In general, the wife is liable for the acts of the hus¬ 
band within the actual or apparent scope of his au¬ 
thority, but not for acts beyond such authority. 

For the acts of the husband within the actual or 
apparent scope of his authority as the agent of bis 
wife, she is liable to others as in case of any other 
agency.®^ It has been held that, even though the 
third party did not know of the agency at the time 


39- Ark.—Morris v. Friend, 173 S.W. 
199, 116 Ark. 424. 

N.C.—Witz V. Gray, 20 S.E. 1019, 116 
KC. 48. 

40. Ill.—Freeman v. Gordon, 59 Ill. 
App. 189. 

41. Ark.—McCombs v. Wall, 50 S.W. 
876, 66 Ark. 336. 

42. Pa.—Fitzgerald v. Kwaterski, 
174 A. 596, 115 Pa.Super. 52, re¬ 
versed on other grounds 178 A. 385, 
318 Pa. 494. 

Authority to esecute right of way 
agreement 

Where husband was authorized to 
accept deed on behalf of wife, au¬ 
thority was also imputed to him to 
agree that his wife would execute 
right of way agreement.—Fitzgerald 
V. Kwaterski, 174 A. 596, 115 Pa.Su- 
per. 53, reversed on other grounds 
178 A. 385, 318 Pa. 494. 

Authority to exchange properties and 
pay commissions 

Authority to execute sales con¬ 
tracts or deeds of the wife's realty 
has been held to include authority to 
contract for the exchange of prop¬ 
erties and for the payment of com¬ 
missions.—Bukva V. Matthews, 140 
S.E. 674, 149 Va. 500. 

43. Kan.—Braly v. McKenna, 83 P. 
2d 631, 148 Kan. 547. 

30 C.J. p 852 note 84. i 


Fledge for particular purpose 

Plaintiff authorizing husband to 
pledge stock for his loans was held 
not to have authorized or ratified 
pledge for loans to others; and the 
fact that the permit of hypotheca¬ 
tion pledging stock contained blank 
spaces did not authorize husband to 
pledge stock to secure loans to cor¬ 
poration.—Hall V. First Nat. Bank of 
Kenmore, 234 N.Y.S. 432, 226 App. 
Div. 190, affirmed 171 N.E. 779, 253 
N.T. 554. 

Authority to receive interest pay¬ 
ments on a mortgage did not con¬ 
stitute the husband an agent to re¬ 
ceive the principal.—Shay v. Schrink, 
6 A.2d 522, 335 Pa. 94. 

Indorsement of checks 
Husband having indorsed wife's 
name on small checks for deposit in 
her account was not authorized to in¬ 
dorse check deposited to his account. 
—Moyer v. Norristown-Penn Trust 
Co., 145 A. 682, 296 Pa. 26. 

44. Ill.—Reed v. Kimsey, 98 Ill.App. 
364. 

45. N.J.—Underhill v. Atwater, 22 N. 
J.Ea. 16. 

46. Philippine.—Rodriguez v. Pamin- 
tuan, 37 Philippine 876. 

47. Ind.—Runyon v. Snell, 18 N.E. 
522, 116 Ind. 164, 9 Am.S.R. 839. 

30 C.J. p 853 note 90. 
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48. N.T.—Blass v. Terry, 50 N.E. 
953, 156 N.T. 122, reversing 34 N. 
T.S. 475, 87 Hun 563. 

49. Neb.—Reed v. Morton, 40 N.W. 
282, 24 Neb. 760, 8 Am.S.R. 247, 1 
L.R.A. 736. 

50. Iowa.—Saunders v. King, 93 N. 
W. 272, 119 Iowa 291. 

30 C.J. p 853 note 98. 

51. Ind.—Cathcart v. Dalton, 125 N. 
E. 519, 71 Ind.App. 650. 

52. Ill.—Heustis v. Kennedy, 23 HI. 
App. 42. 

53. Mo.—Davis v. Duncan, App., 224 
S.W. 111. 

54. U.S.—Schram v. Burt, C.C.A. 
Mich., Ill P.2d 557. 

Ala.—Federal Land Bank of New Or¬ 
leans V. Williams, 186 So. 689, 237 
Ala. 318. 

Conn.—Bergen v. Kelly, 161 A. 337 
115 Conn. 292. 

Fla—Hay don v. Weltmer, 187 So. 
772, 137 Fla 130. 

Ga—Stripling v. Crisp County Lum¬ 
ber Co., 143 S.E. 433, 38 Ga.App. 
224—Gay v. Virginia-Carolina 
Chemical Co., 124 S.E. 364, 32 Ga 
App. 720. 

Iowa.—Clark v. Iowa Des Moines 
Nat. Bank & Trust Co., 274 N.W. 
919, 223 Iowa 1176—^Boylan v. 

Workman, 220 N.W. 49, 206 Iowa 
469. 
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he had dealings with the husband, he has the right 
to rely thereon to establish the wife’s liability.^® 
Thus, where the agency of the husband to deliver 
a mortgage or deed of the wife’s property is pre¬ 
sumed from his possession of the instrument, as con¬ 
sidered supra § 291, the fact that the instrument is 
delivered on terms different from those authorized 
by the wife will not relieve her from liability,^6 un¬ 
less the limitation of authority is apparent from the 
instrument.^'^ There is no duty on the part of one 
paying money to the husband, in reliance on a 
broad power of attorney granted him, and in good 
faith, to see that the wife got the money or any ben¬ 
efit therefrom.58 

Where, however, the husband acts in his wife’s 
name without any authority to do so,®^ or in excess 
of the authority conferred on him,^® she will not be 
bound unless she afterward ratifies the same, as 
considered infra § 297, or except in so far as the 
rule is affected by statute, considered infra sub¬ 
section b of this section. However, she is liable for 
his acts within the apparent scope of his general 
authority as agent, although he may have exceeded 
his express authority;®^ and even where he exceeds 


§ 293 

his authority she may be bound to the extent that he 
acted within the authorin".®^ The wife may also 
be liable where the whole transaction is part of a 
scheme by the husband and wife to defraud third 
persons for the unjust enrichment of themselves. 

If the husband disposes of her property without 
authority, there being no evidence to show that she 
held him out as her agent, she may recover the 
same;®^ but where the husband to secure his own 
debt gives a mortgage on land held by him in im¬ 
plied trust for his wife, the wife cannot quiet her 
title against the mortgagee unless he had notice of 
the trust, although he knew of her refusal to sign 
the mortgage.®® 

b. Notice on Part of Third Persons 

Third persons dealing with the husband, as the 
wife's agent, are bound to take notice of his authority; 
but limitations on his general authority will not free the 
wife from liability unless known to the third persons. 

Where the husband, in dealing with the wife’s 
separate property, acts as her agent, persons deal¬ 
ing with him are bound to take notice of his au¬ 
thority as in the case of other agents,®® and are 


Kan.—De Graffenried v. Elliott, 255 
P. 971, 123 Kan. 477. 

Ky.—Wells V. Combs, 266 S.W. 249, 
205 Ky. 622. 

30 C.J. p 854 note 19. 

Husband’s contract for improvements 
on wife’s separate property as 
binding see infra § 333. 

Liability of principal to third per¬ 
son generally see Agency §§ 231- 
274. 

Pasmient as tolling limitation of ac¬ 
tion 

Where husband was general agent 
of wife in management of her realty, 
wife was burdened with all acts done 
by husband with respect to realty, 
money borrowed for repair thereof, 
and payments made on account there¬ 
of, so that husband's payment on 
note of wife tolled limitations in suit 
on note against wife.—Israel v. Klein, 
268 N.Y.S. 521, 241 App.Div. 628. 

The husband’s belief as to the 
scope of his power cannot affect the 
rights of third persons.—Malaguti v. 
Rosen, 160 N.E. 532, 262 Mass. 555. 
Husband’s misuse of funds 
Husband’s alleged improper dispo¬ 
sition of money obtained did not ren¬ 
der mortgages executed by him under 
wife’s power of attorney void, where 
mortgagees had no knowledge of re¬ 
quired use of borrowed money.— 
Malaguti v. Rosen, supra. 

55. Ill.—Fidelity & Casualty Co. of 
New York v. Continental Illinois 
Nat. Bank & Trust Co. of Chicago, 
25 N.E.2d 550, 303 Ill.App. 595. 

66. Kan.—Moody v. Stubbs, 146 P. 


346, 94 Kan. 250, Ann.Cas.l917B 

62. 

57. N.Y.—Parker v. Collins, 27 N.E. 
825, 127 N.Y. 185, modifying 6 N.Y. 
S. 952, 2 Silv.Sup. 571. 

30 C.J. p 850 note 45. 

58. R.I,—Dante State Bank v. Calen- 
da, 183 A. 873, 56 R.I. 68. 

59. Fla.—Hay don v Weltmer, 187 
So. 772, 137 Fla. 130. 

Ga.—Durrence v. Groover, 129 S.E. 
29, 160 Ga. 680—Miller v. Snow, 
193 S.E. 474, 56 Ga.App. 653. 

Miss.—Gray v. Sullivan, 139 So. 855, 
162 Miss. 610—Quiver Gin Co. v. 
Looney, 111 So. 107, 144 Miss. 709. 
N.J.—^Wilson V. Wilson Hotel Co., 
119 A, 167, 94 N.J.Eq. 212. 

Okl.—^Weaver v. Bashore, 223 P. 142, 
97 Okl. 237. 

Pa.—^Werner v. Automobile Finance 
Co., 12 A.2d 31, 337 Pa. 433—Shay 
V. Schrink, 6 A.2d 522, 335 Pa. 94. 
30 C.J. p 854 note 21. 

60. Colo.—Randall v. Mansfield, 24 P. 
2d 1116, 93 Colo. 195. 

Ill.—Lowenberg v. Booth, 162 N.E. 
191, 330 Ill. 548. 

Kan.—Braly v. McKenna, 83 P.2d 631, 
148 Kan. 547. 

Minn.—Kehrer v. Seeman, 235 N.W. 

386, 182 Minn, 596. 

Wis.—Marshall & Ilsley Bank v. 

Ewig, 283 N.W. 795, 230 Wis. 353. 
30 C.J. p 854 note 22. 

61. Me.—Maxcy Mfg.\ Co. v. Burn¬ 
ham, 36 A. 1003, 89 Me. 538, 56 Am. 
S.R. 436. 

j N.J.—Elliot V. Bodine, 36 A 1038, 59 
I N.J.Law 567. 


62. Note covering old notes and hus¬ 
band’s debt 

Where a wife executed a note in 
blank and delivered it to her hus¬ 
band, with authority to fill in the 
amount of outstanding notes, and 
the husband exceeded his authority 
by including also the amount of an 
overdraft, the wife is liable on the 
note for the amount of the old notes, 
especially where there was no show¬ 
ing that the old notes did not repre¬ 
sent an indebtedness of her own.— 
Hannen v. People’s State Bank, 241 S. 
W. 355, 195 Ky. 58. 

63. Fraudulent scheme not shown 
Where husband contracted with 

plaintiff for construction of fence 
around wife’s property, wife was held 
not liable for cost of fence on ground 
that transaction was scheme by hus¬ 
band and wife to deprive plaintiff of 
its money, where plaintiff had extend¬ 
ed credit to husband alone after 
learning that wife was sole owner of 
property.—Cyclone Fence Co. v. Mc- 
Aviney, 186 A. 635, 121 Conn. 656. 

64. Neb.—Ashley v. Greenslate, 46 
N.W. 427, 30 Neb. 253. 

65. Ind.—Paulus v. Latta, 93 Ind. 
34. 

66. Mich.—Kenton Ins. Co. v. Mc¬ 
Clellan, 6 N.W. 88, 43 Mich. 564. 

N.Y.—Hoffman v. Treadwell, 2 
Thomps. & C. 57. 

Notice of extent of agent’s authority 
generally see Agency §§ 92, 93. 
Fledge of wife’s stock 

(1) Where bank cashier made loan 
[ to husband knowing stock pledged 
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bound to inquire as to the extent of his authority;®" 
and persons having notice of the husband’s agency 
will not be protected as to transactions with him 
hostile to her interest and beyond the apparent scope 
of his agency.®® 

Where, however, he is her general agent, her li¬ 
ability is not affected by any instructions that she 
may have given, or limitations that she may have 
imposed on him in derogation of the apparent au¬ 
thority, unless such instructions were known to the 
person with whom the transaction was had.®^ 

Wife as undisclosed principal. Where one deals 
with the husband as principal, no fact of undis¬ 
closed agency appearing, the wife cannot be charged 
with liability and it is not sufficient to charge 
the wife that the purchases were for the benefit of 


41 C.J.S. 

her separate estate.^i If, however, the wife is in 
fact an undisclosed principal and receives the bene¬ 
fit of a contract actually made in her behalf, she is 
bound thereby, and may on discovery of such fact 
be held liable,although if the other party elects 
to pursue the husband, he is bound by his election, 
and cannot afterward hold the wife.^® 

On the other hand, where a contract is made by 
the husband on behalf of the wdfe, as undisclosed 
principal, she acquires rights thereunder as a con¬ 
tracting party,74 and may enforce the contract,75 al¬ 
though it has been held that where all the dealings 
by the third person were with the husband as prin¬ 
cipal, and it is not apparent that the husband was 
acting as agent for the wife, the contract is that of 
the husband and cannot be enforced by the wife.76 


belonged to wife, bank was not in 
position of bona fide holder for val¬ 
ue in respect to any other obligation 
than the one for which the husband 
was authorized to pledge the stock.— 
Ex parte Moore, 159 S.E. 503 161 S. 
C. 107. 

(2) Where husband who conducted 
business affairs for wife borrowed 
money for which he executed note 
and pledged wife’s stock indorsed 
with wife's name but not in her 
handwriting, pledgee was put on no¬ 
tice that agent’s conduct might not 
be within the powers granted him, 
and pledgee could not accept stock 
certificates except at its own peril. 
—Maha v. Giles, 114 P.2d 208, 100 
Utah 562. 

67. Ga.—Stripling v. Crisp County 
Lumber Co., 143 S.E, 433, 38 Ga 
App. 224. 

Pa.—Shay v. Schrink, 6 A.2d 522, 335 
Pa. 94. 

68. Minn.—Smith v. Chaffee, 224 N. 
W. 458, 177 Minn. 87. 

30 C.J. p 855 note 32. 

Signature to check as giving notice 
Check signed by husband with 
“agent" added to name is individual 
check of husband and does not put 
payee on notice that wife’s funds 
were drawn on; but a check given by 
a husband for his individual pur¬ 
poses, which is drawn on an account 
standing in the name of the husband 
as agent for the wife, thus being on 
its face the account of the wife, and 
which is signed by husband as agent 
of wife who is named thereon, is on 
its face check of wife, and puts payee 
on notice that check was drawn on 
wife’s money.—McRitchie v. Atlanta 
Trust Co., 152 S.E. 834, 170 Ga. 296. 
69, Iowa.—Boylan v. Workman, 220 
N.W. 49, 206 Iowa 469. 

30 C.J. p 855 note 33. 

Recorded power of attorney 

Where power of attorney, authoriz¬ 
ing husband to mortgage property, 


was recorded with the records of un¬ 
registered land, and a power of at¬ 
torney to another, to foreclose a par¬ 
ticular mortgage, was recorded with 
the records of registered land, the 
mortgagees of registered land had 
the right to rely on the authority of 
the husband to mortgage property.— 
Malaguti v. Rosen, 160 N.E. 532, 262 
Mass. 555. 

70. Ky.—City of Murray v. Holcomb, 
47 S.W.2d 1026, 243 Ky. 287. 

Contract under seal 
The wife, as the owner of property 
which the husband, by contract un¬ 
der seal, agreed to convey, cannot be 
held liable thereon as undisclosed 
principal.—Baldo v. Ferrari, 228 N.Y. 
S. 609, 223 App.Div. 494—Pinberg v. 
De Goode, 191 N.T.S. 390, 199 App. 
Div. 177. 

71. Ga.—Sheffield v. Sheffield, 146 S. 
E. 655, 39 Ga.App. 271, followed in 
146 S.E. 656, 39 Ga.App. 271. 

30 C.J. p 855 note 25. 

72. Iowa.—^Utilities Holding Corpo¬ 
ration V. Chapman, 232 N.W. 116, 
210 Iowa 994, 

Ky.—Dark Tobacco Growers' Co-op. 
Ass’n V. Garth, 291 S.W. 367, 218 
Ky. 391—^Williamson Heater Co. v. 
Kaiser, 277 S.W. 237, 211 Ky. 192. 
Mass.—Hushion v. McBride, 4 NE.2d 
443, 296 Mass. 4. 

Mich.—^Aitken v. Lawrence, 203 N.W 
870, 231 Mich. 148. 

Okl.—^Wilson V. Holmes, 91 P.2d 85, 
185 Okl. 239. 

30 C.J. p 855 note 26. 
liability as dependent on authority 
The liability of wife for items of 
heating equipment purchased by hus¬ 
band and installed by him in a house 
owned by his wife depended, not on 
whether seller *when sale was made 
believed that he was dealing with 
husband alone, but on whether wife 
had authorized husband to make the 
purchases in her behalf.—Manchester j 
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Supply Co. V. Dearborn, 10 A.2d 658 
90 N.H. 447. 

Knowledge of wife’s ownership 
One contracting with husband for 
construction work was not as mat¬ 
ter of law precluded from proving 
wife was undisclosed principal, not¬ 
withstanding his knowledge that wife 
owned property.—Maynard v. Pabyan, 
166 N.E. 629, 267 Mass. 312. 

Wife in partnership with husband 
Wife is in situation of undisclosed 
principal as to creditors of mercan¬ 
tile business of which she was part¬ 
ner.—Sparks v. Kuss, 216 N.W. 929, 
195 Wis. 378, modified on other 
grounds 218 N.W. 208, 195 Wis. 378. 

73. Mass.—Hushion v. McBride, 4 
N.E.2d 443, 296 Mass. 4. 

30 C.J. p 855 note 27. 

Liability of husband see infra § 295. 
What constitutes election 

(1) Sending husband bill for con¬ 
struction work with knowledge of 
wife’s ownership of premises was 
evidence of election to hold husband, 
although not conclusive.—Maynard v. 
Pabyan, 166 N.E. 629, 267 Mass. 312. 

(2) What constitutes an election as 
to agency generally see Agency § 248 
b. 

74. Ga.—Smallwood v. Warfield, 174 
S.E. 185, 49 Ga.App. 93. 

75. Effect of statute requiring writ¬ 
ten authority 

Statute providing that contracts of 
a husband concerning his wife’s prop¬ 
erty are void, unless the authority to 
the husband is in writing, is intended 
to give protection to the wife with 
reference to her property, which the 
husband has undertaken to reduce 
to his own possession, and does not 
prevent the wife as an undisclosed 
principal from suing on a contract 
entered into by her husband as agent. 
—May hew v. Black, 259 S.W. 494, 216 
Mo.App. 202. 

76. Ala.—Heath v. Hill, 138 So. 538, 
224 Ala. 25. 
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Statutes affecting rule. The liability of the wife 
for the obligations of the husband where he is made 
her agent by statute, considered supra § 290, de¬ 
pends on the provisions of the statutes and the facts 
of the case.’^'^ Under a statute providing that both 
the husband and the wife shall be liable where any 
article purchased by either shall have gone for the 
joint benefit of both, the wife may be liable for an 
unauthorized purchase by the husband where all the 
statutory conditions are presentJ^ 

c. Eepiesentations and Admissions 

The statements, representations, and admissions of 
the husband, as agent for the wife, ordinarily are binding 
on her. 

The rule that the statements, representations, and 
admissions of an agent in the course and scope of 
the agency are binding on the principal, see Agency 
§ 236, apply in the case of the agency of a husband 
for his wife;"^^ and where he makes false repre¬ 
sentations as agent in negotiating sales of her prop¬ 
erty, the representations will be considered as 
though made by herself.^® A married woman can¬ 
not, however, be divested of title to her property by 
statements of her husband made without her knowl¬ 
edge, or actual or implied authority from her.^^ 
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Where the husband, as agent for the wife, induc¬ 
es a third person to enter into a contract by fraud, 
the third person is entitled to rescind and the 
wife, retaining the benefits of the contract, cannot 
defeat such action by denying the husband’s author- 
ity.^3 

Where a lease of the wife’s property by the hus¬ 
band as her agent is void under statute, as consid¬ 
ered supra § 292 a, the tenant on entering and pay¬ 
ing rent becomes a tenant at will,^^ and cannot set 
up in defense of an action by the wife for rent the 
husband’s false representations as to the condition 
of the premises.^® 

d. Torts and Other Wrongful Acts 

The wife is liable for the torts and frauds of her hus¬ 
band while acting as her agent in connection with her 
separate estate, but not where he has no authority to act 
for her. 

In accordance with the rule as to agencies gen¬ 
erally, see Agency §§ 254-261, a married woman is 
liable for the torts and frauds of her husband while 
acting as her agent in connection with her separate 
estate.®® Thus, the wife will be liable for the hus¬ 
band’s negligence within the course and scope of the 
agency.®*^ However, she will not be liable where 


77 . Xn IJOlssissippi 

(1) Under statute forbidding the 
husband’s renting the wife’s planta¬ 
tion or the implemeats or equipment 
used thereon, and providing that all 
business done by the husband with 
the means of the wife shall be deem¬ 
ed to be on her account and for her 
use, and by the husband as her agent 
and manager in business, as to all 
persons dealing with him without 
notice, unless the contract between 
the husband and wife which changes 
this relation is recorded, the wife 
would be liable for goods which the 
husband, operating the wife’s plan¬ 
tation and his logging business with 
her means, purchased for logging 
business.—Rivers v. Wade Hardware 
Co., 117 So. 259. 151 Miss. 163. 

(2) One furnishing husband as 
general manager means for operating 
plantation, without knowledge that 
husband was acting for wife, could 
recover from wife.—Rivers v. East¬ 
man Cotton Oil Co., 132 So. 327, 159 
Miss. 361. 

(3) Where the husband leased his 
wife’s plantation, the wife could as¬ 
sert such lease to avoid responsibil¬ 
ity only for such years as the lease 
had been recorded in accordance with 
the statute.—Chapman v. Chase Nat. 
Bank, 173 So. 455, 178 Miss. 401. 

(4) Where evidence failed to show 
defendant’s husband was doing busi¬ 
ness with her property, on which her 
liability depended, directed verdict 


was proper.—Teasley v. Roberson, 
115 So. 211, 149 Miss. 188. 

78. The statute is inapplicable where 
the husband has no interest in the 
property or where no tangible benefit 
is derived from the purchase. The 
erection of a fence around the wife’s 
vacant property was held not to ren¬ 
der a tangible benefit to the property 
except contingently, depending on the 
future use of the property; and the 
fact that wife’s property had been 
conveyed by husband to wife in con¬ 
sideration of love and affection only 
was held not to give husband any 
such equitable interest in property as 
would render wife liable for cost of 
fence on theory that purchase inured 
to benefit of both.—Cyclone Fence Co. 
V. McAviney, 186 A. 635, 121 Conn. 
656. 

79. Mont.—Cooper v. Goble, 252 P. 
362, 77 Mont. 580. 

30 C.J. p 855 note 35. 

80. N.C.—Bell V. Me Jones, 65 S.E. 
646, 151 N.C. 85. 

30 C.J. P 855 note 36. 

81. Or.—Thayer v. Thayer, 138 P. 
478, 69 Or. 138. 

Wife not connected with representa¬ 
tion 

It has been held that, where a cor¬ 
poration was organized by a husband 
and wife, the wife allowing her hus¬ 
band to manage all her business mat¬ 
ters, she will not be liable to one in¬ 
duced by the husband’s false repre¬ 
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sentation to discount a note payable 
to the corporation, on the theory that 
the corporation wsls organized as a 
shield for the organizers’ transac¬ 
tions, where there is nothing directly 
connecting her either with the 
scheme or false representation.—^An- 
nis V. Reiser, 177 N.W. 212, 209 Mich. 
512. 

82. Iowa.—Smith v. Miller, 280 N. 
W. 493, 225 Iowa 241. 

83. Iowa.—Smith v. Miller, supra. 

84. Minn.—^Van Brunt v. "Wallace, 92 
N.W. 521, 88 Minn. 116. 

85. Minn.—^Van Brunt v. Wallace, 
supra. 

30 C.J. p 856 note 41. 

86. N.C.—Richardson v. Libes, 123 
S.E. 306, 188 N.C. 112. 

30 C.J. p 856 note 43. 

Liability of husband for torts see 
infra § 295. 

Liability of separate estate for torts 
generally see infra § 341. 

Liability for deceit 

Where wife had knowledge of all 
acts of agent, her husband, and an¬ 
other making false representations 
inducing exchange, wife was equally 
liable with husband for deceit.— 
Charbonneau v. Rokicki, 180 N.E. 307, 
278 Mass. 524. 

87. N.C.—Richardson v. Libes, 123 
S.E. 306, 188 N.C. 112. 

On ratification of acts outside 
scope of agency, wife is liable.— 
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he has no authority to act for her,^^ even though 
she has knowledge that he is assuming to do so;^^ 
and the mere fact that the wife is present when a 
tort is committed by her husband raises no pre¬ 
sumption that the act is committed by him as her 
agent, even though such act has some connection 
with, or reference to, her separate estate.^® Where 
the husband as his wife's agent makes a loan and 
without her knowledge takes a bonus exceeding the 
legal rate of interest, she will not be liable and 
her knowledge of the usurious character of the 
transaction will not be presumed against her own 
and her husband's positive evidence to the contrary, 
although he applies the bonus to her support.92 

If the husband, having possession of an indorsed 
note and mortgage given to his wdfe, assigns them 
and wrongfully appropriates the proceeds, she can¬ 
not have the assignment set aside in the absence of 
collusion between her husband and the assignee 
but 'V’there the husband, as his wife's agent, buys 
land for her at a specified price, and by an arrange¬ 
ment between him and the vendor, double that price 
is paid and the excess repaid to the husband and ap¬ 
propriated to his own use, without his wife's knowl¬ 
edge, she can recover the amount of such excess 
from the vendor.^^ 

§ 294. -Notice to Husband as Notice to 

Wife 

Notice to the husband, acting as the wife's agent, is 
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f notice to the wife, provided he acquires such notice in 
connection with the transaction to which it relates, and 
provided he is not acting against the wife's interest. 

When the husband is the wife's agent, notice to 
him in matters connected with his agency is notice 
to the wife,^5 provided the knowledge from which 
notice is imputed was acquired in connection with 
and at the time of the transaction to which it re- 
lates.9® However, if the husband is acting against 
his wife’s interest and this is known to the person 
with whom he is dealing, notice to the husband will 
not be imputed to her.9'^ 

§ 295. - Liability of Husband to Third 

Persons 

Rules governing the liability of agents generally to 
third persons apply where the husband is the agent of the 
wife with respect lo her separate estate. 

In accordance vrith the rules governing the du¬ 
ties and liabilities of agents generally to third per¬ 
sons, discussed in Agency §§ 205-224, a husband 
incurs no personal liability in consequence of acts 
done or contracts made by him avowedly as the 
agent for his wife and within the scope of his au¬ 
thority as such agent but he is personally liable 
with respect to all transactions in which, without 
authority, he assumes to act for his wife,99 or where 
he exceeds his authority.^ If the husband negoti¬ 
ates a sale of his wife's land, agreeing that warran¬ 
ty deeds and an abstract of title shall be delivered, 
and he receives a part of the consideration, he is 


Ernshaw v. Roberge, 170 A. 7, 86 N 
H. 451. 

Operation of boat by husband 
Where motorboat owner was riding 
in boat while it was being operated 
by her husband for pleasure of them¬ 
selves and guests, and husband’s op¬ 
eration was subject to owner’s con¬ 
trol, owner was liable for husband’s 
negligence, notwithstanding owner's 
lack of knowledge of operation of 
boat.—Petition of Liebler, D.C.N.Y., j 
19 P.Supp. 829. 

88k Neb.—Carnahan v. Cummings, 
180 N.W. 558, 105 Neb. 337, 12 A L. 
R. 1455. 

30 C.J. p 856 note 44. 

Sestraction of insured property 
Although husband of owner acted 
as her agent in negotiating lire in¬ 
surance, in absence of other evidence, 
the owner is not bound to conse¬ 
quences of her husband’s wrongful 
conduct in connection with destruc¬ 
tion of the insured property.—Crites 
V. St. Paul Fire & Marine Ins. Co., i 
200 N.W. 1016, 51 N.D. 788. 

89- N.J.—Lawrence v. Finch, 17 N 
J.Eq. 234. 

30 C.J. p 856 note 45. 


[90. Neb.—Carnahan v. Cummings, 
ISO N.W. 558, 105 Neb. 337, 12 A.L. 
R. 1455. 

91. Iowa.—Brigham v, Myers, 1 N. 
W. 613, 51 Iowa 397, 33 Am.R. 140. 

92. Iowa.—Brigham v. Myers, supra. 

93. Ala.—Montgomery First Nat. 
Bank v. Nelson, IS So. 154, 106 Ala. 
535. 

94. Ill.—^Walker v. Coleman, 81 Ill. 
390, 25 Am.R, 285. 

95. U.S.—^Allen v. Sylvania Corpora¬ 
tion, D.C.N,Y., 32 F.Supp. 96. 

Iowa.—Clark v. Iowa Des Moines I 
Nat. Bank & Trust Co., 274 N.W. i 
919, 223 Iowa 1176. 

Kan,—^Antrim v. International Life 
Ins. Co., 275 P. 1084, 128 Kan. 65. 
N-Y.—Keating v. Hammerstein, 209 
N.Y.S. 769, 125 Misc. 334. 

30 C.J. p 856 note 52. 

Notice to agent as affecting priiicipal 
generally see Agency §§ 262-274. 

96. Pa.—Hertzler v, Nissly, 144 A. 
824, 295 Pa. 62. 

30 C.J. p 856 note 53. 

97. Me.—^Ames v. Hilton, 70 Me. 36. 

98. Ky.—Reusch v. Hemmer, 33 S.W. 
2d 618, 236 Ky, 546. 
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Mich.—Lesher v. Brosteau, 213 N.W. 

163, 238 Mich. 189. 

30 C.J. p 857 note 57. 

Liability of husband to third persons 
in connection with wife’s separate 
estate apart from agency see infra 
§ 304. 

99. Ky.—Hannen v. People’s State 
Bank, 241 S.W. 355, 195 Ky. 58. 

30 C.J. p 857 note 58. 

Validity of lease 

Where husband had placed record 
I title to his land in wife’s name but 
husband was not divested of title 
by reason of failure to deliver deed 
or fact that parties inter se regard¬ 
ed conveyance as inoperative, and 
husband executed oil lease by sign¬ 
ing wife’s name, under rule that 
agent impliedly warrants his author¬ 
ity and is personally obligated under 
contract made in name of nonexistent 
principal, lease was valid against 
husband.—Meeks v. Adams Louisiana 
Co., D.C.Ga., 49 P.Supp. 489, modified 
on other grounds, C.C.A., Meeks v. 
Taylor, 138 P.2d 458. 

1. Mich.—Glover v. Alcott, 11 Mich. 
470. 

30 C.J. p 857 note 59. 
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liable for damages for breach of the contract.^ 

Where the wife is incapacitated to contract con¬ 
cerning her separate estate, the husband, assuming 
to act in her name, may make himself personally li¬ 
able;^ but not if the creditor does not depend on 
the husband but gives the credit to the wife alone.^ 

Where principal undisclosed. Where the agency 
of the husband for the wife is not disclosed, the 
third person can elect to hold the husband liable 
rather than the wifebut where the husband man¬ 
ages his wife^s business and sells it in her name, 
with a condition against reengaging in business, the 
fact that he fails to disclose his agency does not 
render the condition applicable to him individually.® 

Liability for torts. Rules governing the liability 
of an agent for torts, discussed in Agency §§ 220- 
223, have been applied where the husband is the 
agent of the wife with respect to her separate prop¬ 
erty.*^ 

§ 296. - Estoppel to Deny Agency or Au¬ 

thority 

A wife may be estopped to deny her husband’s agency 
where she, by her conduct, has induced the belief that 
he is her agent, and in that belief third persons have In 
good faith acted to their detriment. 

Where a married woman permits her husband to 
deal with her property as owner or agent, or by her 
conduct holds him out as her agent or induces the 
belief that he acts as such, and in that belief third 


persons in good faith act to their detriment, she is 
estopped to deny that he acted as her agent.^ Thus 
she may be estopped to deny her husband's author¬ 
ity to convey^ or lease^® her separate property, al¬ 
though her acceptance, after his death, of rent 
which she has the right to receive, irrespective of 
the lease, will not create an estoppel.^^ 

No estoppel arises where the person in whose fa¬ 
vor it is invoked is not shown to have acted on the 
faith of such conduct,^^ or was not entitled to have 
relied thereon, as where he was put on inquiry as 
to the extent of the husband's authority.^^ Thus, 
where there is not sufficient evidence to show the 
fact of the husband's agency, either by the conduct 
of the wife or otherwise, she will not be estopped to 
deny that he acted without authority.^** Moreover, 
the wife is not estopped to show that he was not 
her agent where he exceeded his authority, provided 
his act was not within the apparent scope of his 
agency.^® 

§ 297. - Ratification of Acts as Agent 

In general the wife may ratify unauthorized acts of 
her husband, as her agent, which she might originally 
have authorized; and such ratification may be implied 
from her conduct. 

Where the husband acts as his wife's agent with¬ 
out authority, or in excess of his authority, she 
may, if competent to contract, subsequently ratify 
such acts so as to make them binding on her,^® as 
in other cases of agency, see Agency §§ 34-67, al- 


2. Iowa.—Thordson v. Kruse, 155 
N.W. 334, 173 Iowa 268. 

3. .A.la.—National Commercial Bank 
V. McDonnell, 9 So. 149, 92 Ala. 387. 

4. Conn.—Taylor v. Shelton, 30 
Conn. 122. 

5. Mass.-^Hushion v. McBride, 4 N. 
E.2d 443, 296 Mass. 4. 

30 C.J. p 857 note 63. 

Liability of wife as undisclosed prin¬ 
cipal see supra § 293. 

6. N.Y.—Hamblen v. Birch, 59 N.Y. 
S. 40. 

7. Failure to provide fire escape 

Husband who only managed wife's 
apartment building as agent was not 
liable for injuries caused by failure 
to provide fire escape.—Robenson v. 
Turner, 268 S.W. 341, 206 Ky. 742— 
Robenson v. Turner, 251 S.W. 857, 199 
Ky. 642. 

8. Ga.—Aron off v. Woodard, 171 S. 
E. 404, 47 Ga.App. 725. 

Ill.—Sohio Corporation v. Gudder, 32 
N.E.2d 148, 375 Ill. 622. 

Ind.—Wilson v. Todd, 26 N.E.2d 1003, 
217 Ind. 183, 129 A.L.R. 192. 

Mass.—Malaguti v. Rosen, 160 N.E. 

532. 262 Mass. 555. 

Mich.—Brouwers v. Allied Paper 


Mills, 278 N.W. 655, 283 Mich. 478 
—Aitken v. Lawrence, 203 N.W. 
870, 231 Mich. 148. 

30 C.J. p 857 note 66. 

Application to married women of 
doctrine of estoppel generally see 
supra §§ 213-216. 

Estoppel to deny: 

Agency generally see Agency § 29. 
Liability on husband’s contract for 
construction of improvements see 
infra § 333. 

9. Ga.—Marchant v. Young, 92 S.E. 
863, 147 Ga. 37. 

10. Colo.—Boyd v. McElroy, 100 P. 
2d 624, 105 Colo. 527. 

30 C.J. p 857 note 68. 

11. Ky.—Winstell v. Hehl, 6 Bush 
58. 

12. U.S.—Buss V. Prudential Ins. Co. 
of America, C.C.A.Iowa, 126 F.2d 
960—Meeks v. Adams Louisiana 
Co., D.C.Ga., 49 F.Supp. 489. modi¬ 
fied on other grounds, C.C.A., Meeks 
V. Taylor, 138 F.2d 458—Brown v. 
Daugherty, C.C.Mo., 120 F. 526. 

Okl.—Beard v. Herndon, 203 P. 226, 84 
Okl. 142. I 

Dealings with other persons 

In action involving husband's au¬ 
thority to deal for wife, evidence 
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of transactions with banks other than 
plaintiff was insufficient to show 
course of dealing relied on by plain¬ 
tiff, or to estop wife to deny hus¬ 
band's authority.—First Nat. Bank 
V. Staley, C.C.A.Tex., 4 F.2d 324. 
Purchaser writing to wife 

Wife, not replying to purchaser’s 
letter expressing dissatisfaction with 
wife's revocation of husband’s au¬ 
thority to accept payments, was held 
not estopped to assert right against 
purchaser where purchaser paid hus¬ 
band.—Sheeks v. Daugherty, 28 S.W. 
2d 1064, 181 Ark. 979. 

13. U.S.—First Nat. Bank v. Staley, 
C.C.A.Tex., 4 F.2d 324. 

14. Ga.—Samples v. Milton County 
Bank, 129 S.E. 170, 34 Ga.App. 248. 

30 C.J. p 857 note 71. 

15. Ohio.—Hodesh v. Hallerman, 186 
N.E. 921, 45 Ohio App. 278. 

30 C.J. p 857 note 72. 

16. Neb.—Jones v. Vennerberg, 274 
N.W. 494, 133 Neb. 143. 

N.H.—Ernshaw v. Roberge, 170 A- 7, 
86 N.H. 451. 

30 C.J. p 85S no-te 74. 

Ratification of: 

Acts of husband as wife's agent 
generally see supra $ 69. 
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though it has been held that the evidence necessary 
to establish ratification by the wife must be of a 
stronger and more satisfactory character than that 
required where the marital relation does not ex¬ 
ist,or where the wife has assumed to act as the 
husband’s agent.^^ However, the wife cannot rati¬ 
fy an act b}^ the husband as to which he did not 
purport to act as her agent.^9 Where a particular 
mode of authorization of the husband by the wife is 
required, as that the authorization be in WTiting, 
there cannot be a valid ratification except in such 

manner.20 

Implied ratification. In accordance with the rule 
as to agency generally that ratification may be ex¬ 
press or implied, as shown in Agency §§ 46-62, a 


ratification of unauthorized acts may be implied bv 
acceptance and retention of the benefits of the hus¬ 
band’s dealings, with knowledge of them and with 
no fraud practiced on the wife,2i or by acquies- 
cence,-2 although where no agency actually exists 
the presumption of ratification arising from mere 
silence or acquiescence will be much less cogent ;23 
and in some cases it has been held that acts of the 
husband not within the scope of his authority can¬ 
not be ratified by mere acquiescence or silence.24 
In order that her conduct or acts may operate as 
a ratification, it is essential that the wife should 
have full knowledge of all the facts^s and a reason¬ 
able opportunity to repudiate the transaction ;26 and 
the retention of benefits after acquiring knowledge 


Contracts as to construction of 
improvements see infra § 333. 

Conveyance or contract to convey 
separate property by agent or 
attorney see infra § 3S4. 

Clause in lease as nnllifsriugr iratifi- 
cation 

Where husband represented to les¬ 
sees of theater that he had power of 
attorney from wife, who was owner 
of theater, when original lease was 
made, and wife confirmed husband’s 
asserted power by signing lease pre¬ 
pared by husband and continuously 
accepting full benefits of the lease, a 
clause in the original lease provid¬ 
ing that no person was authorized on 
behalf of lessor to enter into a “ver¬ 
bal” lease and that lessees would 
claim no “verbal” lease for posses¬ 
sion of demised premises after expira¬ 
tion of the demised term would 
not be permitted to nullify effect of 
“ratification” by wife of lease renew¬ 
al contract entered into by husband 
and part performance under lease re¬ 
newal contract on part of lessees, 
where only the authority to execute 
it was brought in question.—Shuell 
V. London Amusement Co., C.C.A. 
Mich., 123 F.2d 302. 

Facts held not to show ratification. 

(1) In general. 

Wis.—Marshall & Ilsley Bank v. 

Ewig, 283 N.W. 795, 230 Wis. 353. 
30 C.J. p 858 note 74 [a]. 

(2) Where a wife gave her husband 
complete authority and control over 
her property to use it for his in¬ 
dividual benefit, no agency being 
thereby created, her subsequent as¬ 
sumption of the management of the 
property would not constitute a rati¬ 
fication of the husband’s obligations 
incurred during his management of 
the property.—Waller v. Georgetown 
Nat. Bank, 87 S.W.2d 924, 261 Ky. 
450. 

17. Iowa.—McLaren v. Hall, 26 Iowa 
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18. Iowa.—McLaren v. Hall, supra. | 


19. Express denial of agency 
Wife was not liable for cost of con¬ 
struction of fence around her prop¬ 
erty under contract entered into by 
husband on ground that husband 
became wife's agent by ratification 
of contract, where husband had ex¬ 
pressly denied that he was acting on 
wife’s behalf in making contract.— 
Cyclone Fence Co. v. McAviney, 186 
A. 635, 121 Conn. 656. 

90. N.T.—Carman v. Fox. 149 N.T.S. 
213, 86 Misc. 197. 

21. Ind.—Wilson v. Todd, 26 N.E.2d 
1003, 217 Ind. 183, 129 A.L.R. 192. 

Or.—Bailey v. Opp, 77 P.2d 826, 159 
Or. 301, rehearing denied 80 P.2d 
40, 159 Or. 301. 

Tenn.—Lyons v. Jones, 121 S.W.2d 
125, 22 Tenn.App. 262. 

Wis.—Prudential Ins. Co. of America 
V. Pans Mut. Fire Ins. Co., 250 
N.W. 851, 213 Wis. 63. 

30 C.J. p 858 note 81. 

Acceptance of benefits as gift from 
husband, without knowledge that he 
was acting as her agent, will not con¬ 
stitute ratification.—Cyclone Pence 
Co. V. McAviney, 186 A. 635, 121 
Conn. 656. 

Evidence held not to show benefit or 
enrichment 

Wis.—Marshall «& Ilsley Bank v. 
Ewig, 283 N.W. 795, 230 Wis. 353. 

22. Ga.—Greeson v. Farmers’ & Mer¬ 
chants’ Bank, 179 S.E. 191, 50 Ga. 
App. 566. 

Iowa.—Smith v. Miller, 280 N.W. 493. 
225 Iowa 241. 

Pa.—Moerke v, Peterson Motors, 92 
Pa. Super. 210. 

30 C.J. p 858 note 82. 

Delay of two years 
Where insured’s husband, with aid 
of woman impersonating insured, ob¬ 
tained surrender value of life policy 
and insured, after learning facts and 
negotiating with husband for repay¬ 
ment, took no steps to disaffirm the 
surrender for nearly two years, in¬ 
sured was held to have ratified hus- 
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band’s act, precluding recovery of 
surrender value from insurer.—Sor¬ 
ensen v. New York Life Ins. Co. -’53 
N.W. 173, 214 Wis. 430. 

Evidence held to show acoLuiescence 
Va.—Thompson v. Thompson, 198 S R 
897, 171 Va. 361. 

23. Wis.—Ladd v. Hildebrant, 27 
Wis. 135, 9 Am.R. 445. 

24. Or.—Taylor v. Taylor, 103 P. 
524, 54 Or. 560. 

30 C.J. p 858 note 84. 

25. U.S.—Buss V. Prudential Ins. Co. 
of America, C.C.A.Iowa, 126 P.2d 
960. 

Or.—Clark v. Opp, 66 P.2d 1179, 156 
Or. 197. 

Utah.—Malia v. Giles, 114 P.2d 208, 
100 Utah 562. 

30 C.J. p 858 note 86. 

XJufamiliarity with business methods 
Where husband through bank, offi¬ 
cers and employees of which were 
insurer’s agents, transferred proper¬ 
ty to wife and agents insured prop¬ 
erty in husband’s name and renewed 
policy in his name, due to failure of 
their clerks to enter change of title 
on index card, and husband in cor¬ 
respondence with agents sometimes 
referred to property as his own, but 
reference did not deceive agents who- 
knew that husband was acting as 
agent of wife, and both husband 
and wife were illiterate foreigners, 
unfamiliar with American business 
methods and legal and marital rights, 
wife by permitting husband to re¬ 
fer to property as his own and there¬ 
after to attempt to collect insurance 
did not ratify his acts so as to be 
precluded from having policy re¬ 
formed to name her as the owner 
and insured-—Pellicano v. Hartford 
Fire Ins. Co., 1 N.W.2d 354, 211 Minn. 
314. 

26. N.T.—Stilwell v. Mutual L. Ins. 
Co., 72 N.T. 385. 

Wis.—Ladd v. Hildebrant, 27 Wis^ 
135, 9 Am.R. 445. 
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of the facts does not amount to a ratification if at 
that time conditions are such, without the fault of 
the wife, that she cannot be placed in statu quo, or 
cannot repudiate the entire transaction without 
]o«:s.2< Excusable delay in repudiating the husband's 
unauthorized act will not constitute a ratification.-^ 

Other conduct by the wife which has been held 
to constitute a ratification of the husband’s unau¬ 
thorized contracts or transactions includes her sign¬ 
ing of a receipt for money paid to him,29 her sign¬ 
ing of a note or other obligation to secure a credit 
or loan applied for by him,30 hgj. acknowledgment 
of her name signed by the husband as her signa¬ 
ture,her performance of a contract made for her 
bv the husband,and her institution of a suit to 
enforce her husband’s contract with reference to her 

separate property.33 

Acts that could not have been authorized. No 
act can be ratified by the wife if she could not orig¬ 
inally have authorized it;34 and where the statute 
prohibits her from becoming a surety for her hus¬ 
band, as discussed infra § 329, or from selling her 
separate estate to his creditor in extinguishment of 
her husband’s debts, as discussed infra § 375, she 
cannot ratify a sale of her separate property made 
by her husband for the purpose of paying his 
debts.35 

Partial ratification. The wife cannot ratify that 
part of a transaction which is beneficial to her and 


repudiate the remainder.36 

Effect of ratification. The wife’s ratification of 
an act performed for her by her husband includes 
all steps incident to the consummation of the deal.3"^ 
However, a subsequent ratification will not affect 
the intervening rights of third persons ;38 and where 
the wife gives a lease of her land she cannot after¬ 
ward, to the prejudice of the rights of her lessee, 
ratify a prior lease of the same land made by her 
husband without authority from her.39 

I 298. -Termination of Agency 

A husband's agency for his wife may be terminated 
by the act of the spouses or by operation of law. Notice 
to third persons of the termination may be-necessary to 
protect the wife. 

The husband’s power as agent to bind the wife 
or her estate may be terminated by act of the spous¬ 
es,^® as where she takes the management of her 
separate estate out of his hands, or appoints a new 
agent,^^ or by operation of law, as by the wife’s 

death^3 or insanity.^3 

Notice to third persons of the termination of the 
agency may be necessary to protect the wife but 
after such notice has been given third persons con¬ 
ducting dealings with the husband as agent of the 
wife do so at their peril.^5 

The liability of the wife on contracts executed by 
her husband within his authority is not affected by 


27. Or.—Clark v. Opp, 66 P.2d 1179, 
156 Or. 197. 

28. N.T.—Stilwell v. Mutual h. Ins. 
Co., 72 N.Y. 385. 

30 C.,T p 858 note 85. 

29. Ala.—Chandler v. Wilder, 110 So. 
306, 215 Ala. 209. 

30. Ga.—Landrum v. Leachman, 123 
S.E. 915, 32 Ga.App. 471. 

30 C.J. p 858 note 78. 

31. Miss.—Harrison v. Taylor, 121 
So. 131, 153 Miss. 576. 

32. Colo.—Lamb v. Milliken, 243 P. 
624, 78 Colo. 564. 

Wis.—Prudential Ins. Co. of America 
V. Paris Mut. Fire Ins. Co., 250 
N.W. 851, 213 Wis. 63. 

Ekecntion of a subsequent security 
deed covering property, and the lease 
and rentals thereon, constituted a 
ratification of the lease of such prop¬ 
erty previously made in the wife’s 
name by her husband without au¬ 
thority.—Meeks v. Adams Louisiana 
Co., D.C.Ga., 49 F.Supp. 489, modified 
on other grounds, C.C.A., Meeks v. 
Taylor, 138 F.2d 458. 

33. Mass.—Hamilton v. Coster, 144 
N.E. 226, 249 Mass. 391. 

30 C.J. p 858 note 79. 


34. Ga.—Chappell v. Boyd, 61 Ga. 
662. 

30 C.J. p 858 note 88. 

35. Ga,—Grant v. Miller, 33 S.E. 671, 
107 Ga. 804. 

36. Colo.—Lamb v. Milliken, 243 P. 
624, 78 Colo. 564. 

Ga.—Meeks v. Adams Louisiana Co., 
D.C.Ga., 49 F.Supp. 489, modified on 
other grounds, C.C.A., Meeks v. 
Taylor, 138 F.2d 458. 

Or.—Bailey v. Opp, 77 P.2d 826, 159 
Or. 301, rehearing denied 80 P.2d 
40, 159 Or. 301. 

30 C.J. P 859 note 89. 

37. Employment of broker 

Wife’s ratification of purchase of 
business property by husband for 
both spouses, at least in absence of 
any explanation, included employ¬ 
ment of broker to effect the pur¬ 
chase, as respects wife’s liability for 
commission.—Goedecke v. Mock, 174 
A. 607, 114 Pa.Super. 589. 

38. Mich.—^Newburn v. Woods, 18 N. 
W. 382, 52 Mich. 610, 

39. N.Y.—Jackson v. Holloway, 7 
Johns. 81. 

40. Fla,—Craft v. American Agri¬ 
cultural Chemical Co., 87 So. 41, 81 
Fla. 55. 


Duration and termination of agencies 
generally see Agency §§ 68-90. 

41. Fla.—Craft v. American Agricul¬ 
tural Chemical Co., supra. 

42. N.Y.—Strong v. Gambler, 140 N. 
Y.S. 410, 141 N.Y.S. 421, 155 App. 
Div. 294, affirmed 109 N.E. 1093, 
215 N.Y. 690. 

30 C.J. p 859 note 99. 

43. N.C.—Thompson v. Wiggins, 14 
S.E. 301, 109 N.C. 508. 

44. Ga.—Foster v. Jones, 1 S.E. 275, 
78 Ga. 150. 

30 C.J. p 859 note 2. 

Continuance of agency assumed 
Third persons with whom the hus¬ 
band had dealt as the wife’s agent 
with her consent were within their 
legal rights in assuming that hus¬ 
band’s general agency would contin¬ 
ue until in some manner they were 
notified of its termination or until 
put on inquiry by facts in their pos¬ 
session. 

U.S.—Shuell V. London Amusement 
Co., C.C.A.Mich., 123 F.2d 302. 

Qa.—Gay v. Virginia-Carolina Chem¬ 
ical Co., 124 S.E. 364. 32 Ga.App. 
720. 

45. Ark.—Sheeks v. Daugherty, 28 
S.W.2d 1064, 181 Ark. 979. 
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her subsequent revocation or modification of the 
agency.^® 

§ 299. Improvements by Husband 

The husband is not entitled to compensation for im¬ 
provements by him on his wife's land, except where he 
and his wife contract therefor, or where he honestly be¬ 
lieved he was improving his own land. 

In the absence of an agreement between the 
spouses, or an honest belief by the husband that he 
was improving his own land, discussed infra this 
section, improvements by the husband on the lands 
of the wife will be presumed to be intended by him 
for her benefit,^'^ and consequently he is not entitled 
to compensation for them,^^ nor does he thereby ac¬ 
quire any lien on, or interest in, his wife’s separate 
estate and the fact that the wife executes a note 
to the husband for work done by him on her land or 
for money voluntarily advanced by him for improve¬ 
ments is im.material.50 Where during the lifetime 
of the wife the husband sells a portion of property 
purchased by him with the wife's separate estate, 
and expends the proceeds in improvements on the 
remaining portion, he will be deemed to have ex¬ 
pended the money in improvements on the trust es¬ 


41 C.J.S. 

tate as such,5i and not as asserting a claim adverse 
to his cestui que trust.52 

Contracts for compensation of hiishand. Where 
the husband may contract with his wife, improve¬ 
ments made by him may, by agreement between 
them, create a charge or lien in his favor,53 pro¬ 
vided the agreement is made in accordance with 
statutory requirements but the husband has no 
lien for advances made under an unenforceable 
agreement that he should share equally in the land 
or its proceeds.®^ 

Hiishand's belief as to oivncrship. The husband 
should be reimbursed where the improvements were 
made because of a mistake in a deed naming him 
as well as his wife as grantee,56 or in the honest 
belief that he was improving his own land.57 

§ 300. Services of, and Advances by. Hus¬ 
band 

In the absence of special circumstances or an> express 
agreement therefor, the husband ordinarily te not en¬ 
titled to compensation for his services in connection with 
the separate estate of his wife, or to reimbursement for 
advances or expenditures made therefor. 


46. Ky.—Dark Tobacco Growers’ 
Co-op. Ass’n V. Garth, 291 S.W, 367, 
218 Ky. 391. 

47. Ky.—Thoben v. Thoben, 260 S.W. 
376, 202 Ky. 571, 

Mich.—^AVhitehead v. Barker, 284 N". 
W. 629, 630, 288 Mich. 19, citing 

Corpus Juris. 

N.J.—Luebbers v. Luebbers, 127 A. 
83, 97 N.J.Eq. 172. 

Va.—^Eaton v. Davis, 182 S.E. 229, 
165 Va. 313. 

W.Va.—Spradling v. Spradling, 190 S. 

E. 537, 118 W.Va. 308. 

30 C.J. p 859 note 4. 

Improvements by husband as gift 
to wife see supra § 239. 

48. Ky.—Thoben v. Thoben, 260 S. 
W. 376. 202 Ky. 571. 

Mich.—^Whitehead v. Barker, 284 N. 
W. 629, 630, 288 Mich. 19, citing 

Corpus Juris. 

Minn.—Leach v. Leach, 209 N.W. 636, 
167 Minn. 489. 

N.J.—Luebbers v. Luebbers, 127 A. 
83, 97 N.J.Eq. 172. 

W.Va.—Spradling v. Spradling, 190 
S.E. 537, 118 W.Va. 308. 

30 C.J. p 859 note 5. 

Liability of wife’s separate estate 
for improvements thereon or ma¬ 
terials furnished therefor gener¬ 
ally see infra § 333. 

Rights of husband’s creditors as to 
improvements on wife’s separate 
estate made by him see infra § 334. 
After divorce; wife not claiming 
rents 

Where wife, who had obtained de¬ 


cree for alimony, made no demand on 
husband for rents and profits on 
realty jointly owned by them and in 
his possession until her joint rights 
were attacked, and made no contribu¬ 
tion for Improvements placed on real¬ 
ty by husband, husband was not en¬ 
titled to compensation for improve¬ 
ments and wife was not entitled to 
accounting for use and occupation 
by husband prior to sale of realty in 
suit by husband's creditors.—Eaton 
V. Davis, 182 S.E. 229, 165 Va. 313. 

49. Ky.—Thoben v. Thoben, 260 S. 
W. 376, 202 Ky. 571. 

Mich.—^vbiitehead v. Barker, 284 N. 
W. 629, 630, 288 Mich. 19, citing 
Corpus Juris. 

30 C.J. p 859 note 6. 

50. N.C.—^Kearney v. Vann, 70 S.E. 
747, 154 N.C. 311, Ann.Cas.l912A 
1189—Long V. Rankin, 12 S.E. 987, 
108 N.C. 333. 

51. Ga.—Hawkins v. Hawkins, 102 
S.E. 431, 150 Ga. 61. 

52. Ga—^Hawkins v, Hawkins, su¬ 
pra. 

53. Ky.—Thoben v. Thoben, 260 S. 
W. 376, 202 Ky. 571, citing Corpus 
Juris. 

30 C.J. p 859 note 12. 

Validity of contracts between hus¬ 
band and wife as to wife’s separate 
estate generally see infra § 322. 
Wife agreeing to protect husband 
Where the husband has been under 
the impression that the property was 
in their joint names, and on learning 
that it was only in the wife’s name 
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refused to finance the improvements- 
unless his name were added in the 
title deed, and the wife, refusing so 
to add his name, stated that she- 
would protect him, husband was en¬ 
titled to have lien impressed on wife’s 
separate property for one half of 
sums withdrawn from spouses’ joint 
account and expended in construction 
of improvements placed on wife's 
property, and entitled to. be indem¬ 
nified against liability on indebted¬ 
ness secured by subsisting trust deed 
to wife’s property.—Prasse v. Prasse, 
Mo., 77 S.W.2d 1001. 

54. N.C.—Anderson v. Anderson, 99 
! S.E. 106, 177 N.C. 401. 

30 C.J. p 859 note 13. 

55. Ky.—Miller v. Miller, 160 S.W. 
923, 156 Ky. 267. 

30 C.J. p 859 note 14. 

56. Conn.—Stedwell v. Anderson, 21. 
Conn. 139. 

57. N.C.—^Anderson v. Anderson, 99 
S.E. 106, 177 N.C. 401. 

Set-off of rental value 

Wife, as owner, when sued by hus¬ 
band as occupant of premises, for 
value of expenditures and improve¬ 
ments thereon prior to determination 
of title in wife, could set off rental 
value only from time when husband’s 
holding became adverse to wife, 
where husband had been in posses¬ 
sion with wife’s consent without in¬ 
tent on part of either that rent 
should be paid.—Schleicher v., 
Schleicher, 182 A. 162, 120 Conn.. 
528, 104 AL.R. 572. 
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It is generally held that, in the absence of special 
circumstances or an express agreement for compen¬ 
sation, if a husband voluntarily gives his time and 
skill to the management of his wife’s separate es¬ 
tate, or bestows his labor thereon, there will be no 
obligation on her part to pay him.58 However, a 
wife may employ her husband to render services 
connected with her separate estate and a hus¬ 
band who renders services at the request of his wife 
in defense of'her separate estate held in trust for 
her is entitled to be paid therefor out of the trust 
fund.®® It has likewise been held that he may re¬ 
cover the value of the use of teams in cultivating 
his wife’s farm where he furnished them with the 
expectation of being remunerated.®^ 

Advances by husband. In the absence of special 
circumstances or a contract to the contrary, a wife 
will not be liable for advances or expenditures made 
for the benefit of her separate estate ;®2 and a 
promise by the wife to reimburse her husband for 
advances so made does not arise by implication.®^ 
An express promise of reimbursement, however, will 
be enforced in equity,®^ but the burden of proving 
such promise is on the husband.®® A wife has been 
held liable for advances made by the husband where 
they were made under an honest belief in his own¬ 
ership of the property®® and enhanced the value of 


the separate estate.®"^ 

§ 301. Accountability for Property and In¬ 
come 

a. In general 

b. Rents and income 

c. Interest 

a. In General 

The husband or his estate is accountable to the wife 
for property of the wife received by him except by way 
of gift; but he is not liable for expenditures made with 
her consent; nor is he liable for losses in investments 
made in good faith and with reasonable skill. 

The husband or on his decease his estate, is in 
general bound to account to the wife,®® or on her 
death to her heirs or representatives,®® for such part 
of the principal of her estate as comes into his pos¬ 
session except by way of gift from her. Where a 
bailee of the wife’s separate property transfers it 
to the husband who converts it, the wife’s right to 
the funds in the hands of a receiver appointed on 
her petition is superior to that of the bailee,"® but 
not to the rights of general creditors proving their 
demands before distribution.^^ Even though the 
husband’s occupancy of the wife’s separate estate 
after her death is tortious, he is not an insurer of 
the property, and where a house belonging to such 


58. Conn.—Davis v. Davis, 21 A.2d 
393, 128 Conn. 243. 

N.Y.—Lynn v. Smith, 35 Hun 275. 
Or.—Cary v. Cary, 80 P.2d SS6, 892, 
159 Or. 578, 121 A.L.R. 1371, citing 
Corpus Juris. 

30 C.J. p 860 note 16. 

Profits due to husband’s services as 
wife’s separate property see supra 
§ 257. 

Rights of husband’s creditors as to 
services see infra § 308. 

In niiuois 

(1) Under statute providing that 
neither husband nor wife shall be 
entitled to recover any compensation 
for services rendered for the other, 
refusal to allow mechanic's lien to 
husband or his assignee for materials 
and services furnished by husband 
in repair of wife’s property as dis¬ 
tinguished from husband’s payments 
as an original contractor to sub¬ 
contractors for repairs and payments 
for materials was proper.—Paul v. 
Shukes, 47 N.E.2d 374, 317 Ill.App. 
650. 

(2) However, it was held without 
reference to, or prior to, such stat¬ 
ute that in the absence of a special 
contract the husband as agent for 
the wife with regard to her separate 
estate is entitled to a reasonable com¬ 
pensation the same as any other 
agent.—Patten v. Patten, 75 Ill. 446. 

59. N.T.—Buffalo Third Nat. Bank v. 

41 C.J.S.-50 


Guenther, 25 N.E. 986, 123 N.T. 568, 
20 Am.S.R. 780, reversing 1 N.T.S. 
753. 

30 C.J. p 682 note 1. 

60. N.T.—Noyes v. Blakeman, 2 
Code Rep. 18. 

61. Va.—Browning v. Browning, 36 
S.E. 108, affirmed 36 S.E. 525. 

62. Conn.—Davis v. Davis, 21 A. 2d 
393, 128 Conn. 243. 

Expenditures in settling controver¬ 
sies 

A husband cannot charge his wife, 
or her estate after her death, for 
moneys expended in settling contro¬ 
versies with regard to her real es¬ 
tate.—Burleigh v. Coffin, 22 N.H. 118, 
53 Am.D. 236. 

63. N C.—Bean v. Bean, 47 S.E. 232, 
135 N.C. 92. 

30 C.J. p 860 note 20. 

64. Mich.—Stockwell v. Reid’s Es¬ 
tate, 136 N.W. 476, 170 Mich. 476. 

30 C.J. p 860 note 21. 

Validity of contracts between hus¬ 
band and wife as to wife’s sepa¬ 
rate estate generally see infra § 
322. 

65. Ind.—Gosnell v. Jones, 53 N.E. 
381, 152 Ind. 638—^Harrell v. Har¬ 
rell, 19 N.E. 621, 117 Ind. 94. 

66. Prior to notice of wife»s claim 
Husband occupying property who 
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paid taxes and mortgage interest in 
good-faith belief in his ownership, 
after separation from wife, could re¬ 
cover reimbursement from wife as 
true owner, but recovery was lim¬ 
ited to payments made before he had 
notice that wife claimed the proper¬ 
ty, where expenditures were not made 
under compulsion to save property 
from foreclosure.—Schleicher v. 
Schleicher, 182 A. 162, 120 Conn. 528, 
104 A.L.R. 572. 

67. Conn.—Schleicher v. Schleicher, 
supra. 

68. Tenn.—^V^'iHiams v. Williams, 
236 S.W. 926, 146 Tenn. 1. 

30 C.J. p 860 note 23. 

Liability of husband as trustee see 
supra § 282. 

Conversion 

Husband, withdrawing from joint 
account proceeds of stock owned by 
wife, was held to have converted pro¬ 
ceeds and was required to account. 
—Junger v. Soldier Valley Sav. Bank 
of Soldier, 223 N.W. 381, 208 Iowa 
336. 

69. Ala.—^Donovan v. Haynie, 67 Ala. 
51. 

30 C.J. P 860 note 24. 

TO. Mo.—Rieper v. Rieper, 79 Mo. 
352. 

71. Mo.—^Rieper v. Rieper, supra. 
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estate was destroyed by fire he is liable only in case 
the fire was the result of his negligence.'^^ 

Expenditures ivith wife's consent. While, in the 
absence of a contrary agreement, the receipt of the 
wife’s property by the husband raises an implied 
promise to account for or repay it,'^^ ^he burden be¬ 
ing on the husband to show a gift to him,^^ the 
wife’s consent to the use of her moneys or other 
property by her husband precludes the right to com¬ 
pel an accounting with regard thereto,*^® except 
where there is a promise to repay or account for 
such money or property and this is particularly 
so where the money or property is used for family 
expensesJ^ 

Liability on investments. Where the husband is 
the wife’s agent for the purpose of investing her 
funds he is accountable for funds so used;*^^ but if 
he acted in good faith and with reasonable skill in 
making the investment he will not be liable for loss¬ 
es sustained ;79 nor will he be liable for losses suf¬ 
fered by his wife where she invested her funds in 
his business.SO 

b. Rents and Income 

The husband is generally required to account for the 
rents and income from his wife's separate property which 
he has received. However, he is not required to account 
where he received such rent and income with his wife’s 
permission. 

Since the rents and profits of the wife’s separate* 
estate become an additional part of her estate, as 


shown supra § 257, it is the rule, subject to excep¬ 
tions stated infra this section, that where the hus¬ 
band collects such rents and income he will gener¬ 
ally be required to account for them;^i and he is 
liable, a fortiori, under an express agreement to 
manage his wife’s estate and account for rents col¬ 
lected by him as her agent,®^ or where he collects 
rents of property which he and his wife own as ten¬ 
ants in common.SS However, where the English 
equity rule to that effect has been followed, or un¬ 
der statutes so providing, it has been held that the 
husband has the right to receive the rents and in¬ 
come of the wife’s statutory separate estate free 
from liability to account and in accordance with 
the rule that the husband’s vested rights in his 
wife’s property cannot be disturbed by subsequent 
legislation, discussed supra §§ 234, 236, a subsequent 
statute declaring that marriage shall give the hus¬ 
band no interest in the wife’s property will not af¬ 
fect the husband s vested right to the rents of land 
acquired prior to such statute.85 Where the wife 
has custody of a fund in which, over a long period 
of time, she has intermingled rentals from her prop¬ 
erty together with her husband’s money, and she 
occasionally gives the husband money from the 
fund, without any segregation as to source and with¬ 
out any promise to repay, he is not accountable 
therefor.^® 

Wife's permission. It is generally held, however, 
that, where the husband and wife are living togeth¬ 
er and he is permitted without objection to receive 


72. Ky .—Morrow v. Mason, 2 Mete. 
114. 

73. Pa.—Shure v. Shure, 33 Pa.Dist. 
& Co. 352, 1 Pay.Co.Leg.J. 135. 

30 C.J. p 860 noie 25. 

“On proof that a husband has re¬ 
ceived his wife's money a court of 
equity will compel him and his rep¬ 
resentatives to account to her at 
least for the principal received, and 
they can only discharge themselves 
by showing that the husband dis¬ 
posed of the money according to the 
wife’s directions, or that it was a 
gift to him.”—Vigne v. Vigne, 130 
A. S16, SIS, 98 N.J.Eq. 274—Cole v. 
Lee, 18 A. 854, 856, 45 N.J.Eq. 779. 

74. Ohio.—Yocum v. Allen, 50 N.E. 
909, 58 Ohio St. 230. 

Pa.—^Nuss’ Estate, 20 Pa.Dist. 159. 

75. Md.—Brell v. Brell, 122 A. 635, 
143 Md. 443. 

30 C.J. p 860 note 27, p 861 note 32. 

76. Md.—Downs v. Miller, 53 A. 445, 
95 Md. 602—Odend’hal v. Devlin, 48 
Md. 439. 

77. Ill.—Spalding v. Spalding, 198 
N.E. 136, 361 Ill. 387, 101 A.L.R. 
433, dissenting opinion 198 N.E. 
631, 361 Ill. 387, 101 A.L.R. 442. 


Constraction of house 

The rule has been held to apply 
where the wife gives her husband 
the money belonging to her separate 
estate and he, with her knowledge 
and approval, uses it in constructing 
or fitting up a house as a home for 
their joint use.—In re Kreider, 61 A. 
1115, 212 Pa. 587—30 C.J. p 860 note 
28. 

78. Conn.—McDonald v. Hartford 
Trust Co., 132 A. 902, 104 Conn. 169. 

79. Or.—Carpenter v. Carpenter, 56 
P.2d 305, 153 Or. 584, 105 A.L.R. 
386, modified on other grounds and 
rehearing denied 57 P.2d 1098, 153 
Or. 584, 105 A.L.R. 386, rehearing 
denied and decree supplemented 58 
P.2d 507, 153 Or. 584, 105 A.L.R. 
386. 

80. Wife entitled to stock only 
Where wife invested her funds in 

her husband's business, which was 
not successful, she would be enti¬ 
tled to her share of the capital stock, 

and not to the sum invested by her._ 

Carpenter v. Carpenter, supra. 

81. Pa.—Morrish v. Morrish, 105 A. 
83, 262 Pa. 192. 

30 C.J. p 861 note 35. 
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Husband's liability for use and occu- 
! pation of wife’s land see supra § 
280. 

Xiiability to comxoittee for incompe¬ 
tent wife 

Where purchase price of property 
conveyed to wife was supplied from 
the wife’s separate estate, and after 
committee was appointed for the wife 
who had been adjudged incompetent, 
the husband considered the property 
to be that of the wife, husband would 
be required to account for any rents 
converted by him between date of 
wife’s commitment and appointment 
of her committee.—Burnside v. Burn¬ 
side. 8 N.Y.S.2d 329. 255 App.Div. 988. 
82. Pa.—Hawley v. Griffith, 41 A. 30, 
187 Pa. 306. 

^ Ill-—^Wolkau V. Wolkau, 132 N.E. 
507, 299 Ill. 176. 

84. N.C.—Cobb v. Rasberry, 21 S.E. 
176, 116 N.C. 137. 

30 C.J. p 861 note 40. 

85. Ky.—Rose v. Rose, 46 S.W. 524, 
104 Ky. 48, 20 Ky.L. 417, 84 Am. 
S.R. 430, 41 L.R.A. 353. 

86. Hawaii.—Rodrigues v. Rodri¬ 

gues, 30 Hawaii 392. 
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the rents and profits of his wife’s separate estate i 
and use them as his own or for the benefit of the 
family, he is not required to account in the absence | 
of an express or implied agreement to do so.®’' In 
such cases the husband is accountable only for what 
he receives after a revocation by the wife of the 
permission so given.^^ 

Liability for limited period. Under statute to that 
effect in some jurisdictions the husband’s liability 
to account for the rents, profits, and income of the 
wife’s separate estate is limited to a specified pe¬ 
riod but it has been held that the statute does 
not apply where there is an express agreement to 
account. 

c. Interest 

Subject to certain exceptions, the husband is not iia- 
ble for interest on money or property of the wife’s sep¬ 
arate estate which she permits him to use or keep in his 
possession. 

Subject to the exceptions appearing infra this 
section, and except as otherwise provided by stat¬ 
ute,in the absence of any agreement therefor, ex¬ 
press or implied, the husband is not liable for in¬ 
terest on money or other property of the wife’s sep¬ 
arate estate which she permits him to use or to 
keep in his possession.92 However, a wife has been 
held entitled to recover interest where she made a 


valid loan to the husband of money belonging to her 
separate estate,especially if he has stipulated to 
pa}' it;^^ and the wife is entitled to recover arrears 
of interest on a mortgage debt constituting part of 
her separate estate.®® If funds are retained by the 
husband after the decease of the wife, her repre¬ 
sentatives may be entitled to interest on them from 
the time of her death.®^ Wliere the husband is 
the wife’s agent for the purpose of investing her 
funds, he is accountable not only for the principal, 
but also for the interest or increment thereon.®^ 

Conz'ersion by husband. Interest may also be 
recovered on the proceeds of money wrongfully con¬ 
verted by the husband to his own use;®^ and an ex¬ 
ecutor whose wife is residuary legatee may be held 
liable to account for interest on securities convert¬ 
ed to his own use, even with her consent.®® 

§ 302. - Proceedings for Accounting 

Rules governins proceedings for an accounting in 
equity generally are appiicable in proceedings for an ac¬ 
counting for the wife's separate property In the husband's 
possession. 

Rules governing proceedings for accounting in 
equity generally, discussed in Accounting §§ 14-47, 
have been applied in proceedings for an accounting 
for such part of the wife’s separate property as 
comes into the husband’s possession.^ On an ac- 


07 ^ N.Y.—T. G. W. Realties v. Long 
Island Bird Store, 272 N.T.S. 602, 
151 Misc. 918. 

Tenn.— -Williams v. Williams, 236-S. 

W. 926, 146 Tenn. 1. 

30 C.J. P 861 note 38. 

88 . N.Y.—T. G. W. Realties v. Long 
Island Bird Store, 272 N.Y.S. 602, 
151 Misc. 918. 

30 C.J. p 861 note 39. 

83 . ]sr.C. —Faircloth v. Borden, 41 
S.E. 381, 130 N.C. 263. 

30 C.J. p 862 note 43, p 863 note 44. 

90. N.C.—Battle v. Mayo, 9 S.E. 384, 
102 N.C. 413. 

91. Miss.—Thomson v. Hester, 55 
Miss. 656. 

92. Pa.—Shure v. Shure, 33 Pa.Dist. 
& Co. 352, 1 Fay.Co.Leg.J. 135. 

30 C.J. p 862 note 46. 

93 . Or.—Grubbe v. Grubbe, 38 P. 
182, 26 Or. 363. 

30 C.J. p 862 note 49. 

94. Pa.—Reber’s Estate, 22 A. 880, 
143 Pa. 308. 

30 C.J. p 862 note 50. 

95. Md.—Miller v. Williamson, 5 Md. 
219. 

96. Conn.—Jennings v. Davis, 31 
Conn. 134. 

S.C.—Grimke v. Grimke, 1 S.C.Eq. 
366. 

97. Conn.— -McDonald v. Hartford 
Tryst Co., 132 A. 902, 104 Conn. 169. 


98. Pa.—In re Jaeger, 1 Del.Co. 525. 

99. N.J.—Coddington v. Stone, 36 N. 

J.Eq. 361. 

1 . Tenn.—Williams v. Williams, 236 

S.W. 926, 146 Tenn. 1. 

Existence of other remedy 

In some jurisdictions it has been 
held that a bill in chancery will not 
lie against the administrator of the 
husband for money belonging to the 
corpus of the wife's separate estate 
which the husband had received in 
his lifetime and had failed to account 
for, the remedy at law being ade¬ 
quate.—Bennett v. Bennett, 36 Ala. 
571—Sessions v. Sessions, 33 Ala. 522. 
Xdmitations 

As long as the husband is in pos¬ 
session of his wife’s property, using 
it for her benefit and recognizing 
her ownership, no lapse of time will 
bar proceeding by the wife for an 
accounting.—Barber v. Barber, 53 S. 
E. 1017, 125 Ga. 226—30 C.J. P 862 
note 58. 

Pleadings 

In a wife's suit against her hus¬ 
band for an accounting with respect 
to the income of her separate es¬ 
tate, the bill, although alleging a 
specific agreement that the income 
was to be deposited in a bank to her 
credit, was held sufficiently broad 
to embrace the theory that there 
was an express agreement that the 
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income was to be devoted only to cer¬ 
tain specified purposes such as fam¬ 
ily expenses, the education and ex¬ 
penses of the wife’s children, and her 
clothing and traveling expenses; and 
the husband’s answer was held suf¬ 
ficient to cover the defense that the 
wife by her knowledge and acquies¬ 
cence had consented to the use ef the 
income by the husband for any pur¬ 
pose for which he desired to use it. 

_^Williams v. Williams, 236 S.W. 926. 

146 Tenn. 1. 

Evidence 

(1) In wife's suit for accounting 
for wife's properties coming into hus¬ 
band's hands, evidence was held to 
establish that wife’s father, who 
made various gifts and advancements 
to the spouses, and who died before 
marital difficulties arose, intended to 
establish husband in business for 
benefit of family of husband and 
wife.—Carpenter v. Carpenter, 56 P. 
2d 305, 153 Or. 584, 105 A.L.R. 386, 
modified on other grounds and re¬ 
hearing denied 57 P.2d 1098, 153 Or. 
584, 105 A.L.R. 386, rehearing denied 
and decree supplemented 58 P.2d 507, 
153 Or. 584, 105 A.L.R. 386. 

(2) Testimony by the husband that 
he had used the wife's money for the 
house, that he had an understanding 
with her, that she knew what it was 
being used for, and that nothing was 
said about it, was held insufficient 
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counting the husband or his representatives should 
render to the court a full account of all moneys or 
other property received by him belonging to his 
wife’s estate, and credit himself with all proper 
payments or disbursements made by him.2 As be¬ 
tween husband and wife it has been held that an ac¬ 
count stated is not even prima facie evidence of its 
correctness.^ 

Wfw may institute proceeding. A bill for an ac¬ 
counting may be brought by the representatives of 
the deceased wife,^ and an action to recover prop¬ 
erty from the husband may be brought by a trustee 
appointed for the estate.® 

§ 303. Liability to Wife for Wrongful Acts 
or Neglect 

The husband may be held liable for wrongful conver¬ 
sion, waste, or negligence with respect to his wife’s sep¬ 
arate estate. 

The husband may be held liable for the wrong¬ 
ful conversion of the separate property of the wife,^ 
as well as for waste committed by him on her 
lands/ or negligence in the handling of her prop- 
erty.S 

Death of either spouse. If the wife survives she 
may sue her husband’s personal representatives for 
the conversion/ and if the husband survives her 
personal representatives may sue him.i^l 

§ 304. Liabilities to Third Persons 

a. In general 

b. Torts in management of separate prop¬ 

erty 

a. In General 

In general the husband is not liable in dealing with 


third persons relative to his wife’s separate estate un- 
less he specifically binds himself. Thus he is not liable 
on his wife’s separate contracts, but is generally liable 
on contracts in which he and his wife join. 

As stated supra § 295, a husband who assumes to 
contract as agent of his wife without authority, or 
in excess of his authority, will be personally liable 
on such contract. In dealing with third persons rel¬ 
ative to his wife’s separate estate, the husband may 
also bind himself by special agreement to such ef- 
fect.li However, he will not be liable on a simple 
assent by him to an agreement for services made by 
the wife which does not constitute a promise on his 
part to pay for such services .12 The fact that it is 
known that he acts as a mere adviser to his wife 
will not render him liable for breach of contract on 
her part.13 A mistake by the husband with relation 
to his legal power to convey his wife’s interest in 
real property is no excuse for his failure to comply 
with his contract to give a valid conveyance.^^ 

Wife's separate contracts. For the contracts 
made by the wife in her own name in connection 
with her separate property the husband is not per¬ 
sonally liable.15 Thus, if credit is given solely to 
her, the husband is not liable, although they live 
together and he sees her in possession of goods 
bought or the fruits of work ordered by her;i® and 
in general for charges connected with her separate 
estate he incurs no personal liability by the mere 
fact of the marital relation,although it has been 
held that he may be liable on a building contract to 
the amount which he has received from his wife 
from a loan obtained to pay for the work contracted 
for.i^ 

Joint contracts. Where husband and wife jointly 
contract with some third person,i9 as where they 


to overcome the presumption that the 
money was to be repaid to the wife. 
—Shure v. Shure, 33 Pa.Dist. & Co. 
352. 1 Fay.Co.Leg.J. 135. 

2. Mo.—Algeo V. Algeo, App., 207 
S.W. 842. 

30 C.J. p 862 note 59. 

3. N.T.—Southwick v. Southwick, 31 
N.Y.Super. 47. 

4. Ala.—^Donovan v. Haynie, 67 Ala. 
51. 

5. R.I.—Ramsdell v. Wheeler, 20 A. 
933, 17 R.I. 191. 

6. Pa.—Long v. Barnet, 14 Pa.Dist. 
& Co. 245, 22 Berks Co. L.J. 204. 

30 C.J. p S63 note 61. 

7. Ala.—De Bardelaben v. Stouden- 
mire, 2 So. 488, 82 Ala. 574. 

30 C.J. p 863 note 62. 

8. J 1 O 8 S not due to negligence 
When wife became insane, it was 

eminently proper for husband to take 
charge of her jewelry and put it in 
a safe deposit box, and having done 


so he was bound to exercise only or¬ 
dinary care, and was not liable for 
loss of jewelry along with his own 
property when bank moved and con¬ 
tents of vault could not be found, 
even though he received riotice that 
boxes were to be transferred.—Peo¬ 
ple’s Sav. Bank & Trust Co. v. Renz, 
262 S.W. 951, 203 Ky. 566, 38 A.L.R. 
37 . 

9. Ala.—Jenkins v. McConico, 26 Ala; 
213. 

It). Ala.—Jenkins v. McConico, su¬ 
pra. 

11. Wis.—Mikkelson v. Faber, 217 N. 
W. 702, 195 Wis. 64. 

30 C.J. p 863 note 66. 

12. Md.—Maulsby v. Byers, 10 A. 
235, 67 Md. 440. 

13. N.T.—Baer v. Bonynge, 42 N.E. 
31, 147 N.T. 393. 

14. Ark.—McDaniel v. Grace, 15 Ark. 
465. 


15. Ala.—^Watson v. Herring, 22 So. 
28, 115 Ala. 271. 

30 C.J. p 863 note 70. 

16. Md.—Pickett’s Estate v. Pickett, 
158 A. 29, 162 Md. 10. 

N.T.—Ryon v. John Wanamaker, New 
Tork, Inc., 190 N.Y.S. 250, 116 Misc. 
91, affirmed 194 N.Y.S. 977, 202 
App.Div. 848, affirmed 139 N.E. 728, 
235 N.T. 545. 

30 C.J. p 863 note 71. 

17. Va.—Hansbrough v. Neal, 27 S. 
E. 593, 94 Va. 722. 

30 C.J. p 863 note 72. 

13. Mass.—Hennessey v. Preston, 
106 N.E. 570, 219 Mass. 61. 

19. N.T.—Bradley v. Walker, 33 N.E. 

1079, 138 N.T. 291. 

30 C.J. p 863 note 75. 

Liability: 

Of wife or her separate estate on 
joint contract see infra § 324. 

On joint contracts generally see su¬ 
pra § 45. 
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join in executing a deedr® mortgage,2i note, or 
22 the husband will be personally liable, al¬ 
though he may not have intended to bind himself 
and a recital in a deed that the consideration was 
‘*to them in hand paid” is an admission by the hus¬ 
band of a consideration for his joinder in the cove- 
nants.^^ Where, however, the debt secured is that 
of the wife, he is not primarily liable and if 
compelled to pay may be reimbursed out of the 
•wife’s land which was mortgaged to secure the 
note.-® If the wife cannot bind herself, the hus¬ 
band will nevertheless be bound.27 

b. Torts in Management of Separate Property 

While a husband may be liable for torts In the man¬ 
agement of his wife’s separate property where he exer¬ 
cises dominion or control over it, he Is not liable for her 
torts committed in the management of the property. 

While a husband may render himself liable for 
torts committed in the management of his wife’s 
separate property by his acts of dominion and con¬ 


trol over it,-® generally he is not liable for the torts 
of his wife committed by her in the management 
and control of her separate property and in or¬ 
der to make him responsible there must have been 
participation by him in the wrong or an obligation 
on his part to obviate the cause.^® Thus it has 
been held that he is not responsible for her harbor¬ 
ing a vicious dog upon her separate estate,^^ for 
her setting fire to her own insured house, thereby 
destroying her tenant’s furniture,^2 or for the tres¬ 
pass of her cattle.23 Likewise it is held that, al¬ 
though living with her on her separate property, 
he is not, in legal presumption, so in control there¬ 
of as to make him liable for injuries sustained by 
her carelessly leaving a pit thereon uncovered.24 

Liability for torts where the husband is acting as 
the agent for the wife with respect to her separate 
estate is considered, with respect to the liability of 
the wife, supra § 293, and with respect to the lia¬ 
bility of the husband supra § 295. 


C. LIABILITIES AND CHARaES 


1. In General 


§ 305. What Law Governs 

As a general rule the validity of a married woman's 
contract in respect of her separate property is governed 
by the law of the place where it is made. 

The general rule, discussed in Conflict of Laws § 
4 g (3), that contracts are to be governed by the 
law of the place where they are made applies to 
contracts of married women in relation to their 


separate estates.®^ Hence a contract made in one 
state which binds the separate estate of a married 
woman will generally be enforced in another state 
according to the laws of the former state;®® and, 
conversely, a contract not enforceable in the state 
where it is made will not usually be enforced in 
another state.®"^ On the other hand it has been held 
that, although the contract is invalid in the state 


2a N.Y.—Mygatt v. Coe, 36 N.B. 870, 
142 N.Y. 78, 24 L.R.A. 850. 

21. Ind.—^Vansell v. Carrithers, 71 
N.E. 158, 33 Ind.App. 294. 

30 C.J. p 863 note 77. 

22. Wis.—McLean v. McLean, 199 N. 
W. 459, 184 Wis. 495. 

30 C.J. p 863 note 78. 

23. Fla.—^Wilson v. Fridenberg, 22 
Fla. 114. 

24. N.Y.—Mygatt v. Coe, 36 N.E. 
870, 142 N.Y. 78, 24 L.R.A. 850. 

25. N.Y.—Moore v. Moore, 3 Abb. 
Dec. 303, 21 How.Pr. 211. 

26. Ky.—King v. Morris, 2 B.Mon. 
99. 

27. Fla.—Strickland v. Jewell, 85 
So. 670, SO Fla. 221. 

30 C.J. p 863 note 83. 

28. Kan.—Garrett v. Beers, 155 P. 2, 
97 Kan. 255, L.R.A.1916F 1289. 

30 C.J. p 864 note 91. 

29. Mo.—Bountell v. Shellaberger, 
174 S.W. 384, 264 Mo. 70, L.R.A. 
1915D 847. 

30 C.J. p 863 note 85. 


Liability of wife or her separate es¬ 
tate see infra § 341. 

30. Mass.—Austin v. Cox, 118 Mass. 
58. 

N.Y.—Fiske v. Bailey, 51 N.Y. 150. 

31. N.Y.—Quilty v. Battle, 32 N.B. 
47, 135 N.Y. 201, 17 L.R.A. 521. 

32. N.Y.—Lansing v. Holdridge, 58 
How.Pr. 449. 

33. Pa.—^Arthurs v. Chatfield, 9 Pa. 
Co. 34. 

34. N.Y.—Fiske v. Bailey, 51 N.Y. 
150 

35. N.H.—Proctor v. Frost, 197 A. 
813, 89 N.H. 304. 

30 C.J. p 864' note 95. 

What law governs as to: 

Capacity generally see Conflict of 
Laws § 16- 

Conveyances and contracts to con¬ 
vey see infra § 369. 

Mortgage see infra § 343. 
mtent to bind separate estate 

A note, on which a married woman 
is surety, executed and delivered in 
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Nebraska, is governed by Nebraska 
law, although it is dated and made 
payable in another state. Conse¬ 
quently, the wife may show an oral 
agreement that her separate estate 
should not be liable, under the Ne¬ 
braska rule requiring intent to bind 
her separate estate.—First Nat. Bank 
V. Ernst, 219 N.W. 798, 117 Neb. 34. 
Place of execution 

Where married woman at solicita¬ 
tion of husband in Michigan, execut¬ 
ed trust deed of Illinois land and 
notes which were payable in Illinois 
and mailed them to trustee there, the 
instruments were executed in Michi¬ 
gan and the law of Michigan that 
married woman could not bind her 
separate estate through personal en¬ 
gagement for benefit of others ap¬ 
plied rather than ‘ Illinois law that 
married woman could bind separate 
estate.—University of Chicago v. Dat- 
er, 270 N.W. 175, 277 Mich. 658. 

36. N.H.—Proctor v. Frost, 197 A. 

813. 89 N.H. 304. 

30 C.J. p 864 note 96. 

37. Iowa.—Nichols & Shepard Co. v. 
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where it is made, its enforceability is to be deter¬ 
mined by the laws of the state where the action is 
brought.2^ Some decisions seem to hold that the 
domicile of the wife governs.^^ The courts of the 
forum will not give effect to a foreign law when the 
enforcement of the foreign law will contravene the 
policy of the law of the forum.'^® 

It has been held that a married woman’s sepa¬ 
rate property situated in one state is liable for a 
debt contracted in another state, if such debt is 
binding on her in the state where she resided at the 
time the contract was made, although she would not 
have been competent to bind herself in the state 
where the property is situated.'^^ On the other 
hand it has been held that the liability of the wife’s 
separate real estate for her debts is governed by 
the law of the state where such real property is sit- 
uated ,^2 especially where the contract sought to be 
enforced so provides and that, although a mort¬ 
gage on her separate real estate executed in the 
state of her domicile is invalid under the laws of 
that state, it may nevertheless be enforced on real 
estate located in a jurisdiction where such mort¬ 
gage is valid>^ 

The remedy is governed by the lex fori,^5 ^nd a 
local statutory remedy of one state cannot be ap¬ 
plied by the courts of another state.^® 

§ 306. Property Subject to Liability 

The property of the wife's separate estate that may be 
subjected to liability for her debts depends on the par¬ 
ticular statute defining her rights. 

The property of the wife’s separate estate that 


may be subjected to her statutory liabilities and 
charges depends on the provisions of the local stat¬ 
utes, and the construction thereof by the courts.^"^ 
Where a married woman may, by statute, contract 
as freely as though unmarried, all her separate es¬ 
tate, except such as is specifically exempted, is lia¬ 
ble for her debts.'^S It is the general rule that the 
statutory separate estate is in equity liable the same 
as the equitable separate estate would be,^^ except 
as affected by the limitation of particular statutes 
preventing a charge on her separate property for 
her individual contracts.^® 

CJvange m form. If the statutory separate estate 
is liable, no change in the form of the property can 
defeat proceedings to subject it to the payment of 
claims,51 although it has been held that, where a 
married woman takes a conveyance to herself gen¬ 
erally, and not as her separate estate, it cannot be 
charged with a claim against her on the ground that 
she purchased it with the proceeds of her separate 
estate.52 

CJtarge on specific part. A charge imposed by a 
married woman on a specific part of her estate will 
in general be limited to such express portion,53 but 
otherwise the entire estate may be liable.54 

Corpus and income. As a general rule the sep¬ 
arate estate of a married woman is subject in equity 
to the payment of her general obligations only to the 
extent of her personal property and the income from 
her realty.55 Even where the corpus of the real 
estate may be sold the courts will generally decree 
payment to be made first out of the personal prop¬ 
erty and the rents and profits of the land.56 Where, 


Marshall, 79 N.W, 282, 108 Iowa 
518. 

30 C.J. p 864 note 97. 

38. Miss.—Read v. Brewer, 16 So. 
350. 

30 C.J. p 864 note 98. 

39. La.—Lorio v. Gladney, 86 So. 
365, 147 La. 930. 

30 C.J. p 864 note 99. 

4r0. Fla.—Kellogg--Citizens Nat. Bank 
of Green Bay, Wis. v. Felton, 199 

So. 50, 145 Fla. 68. 

Ga.—Ulman, Magill & Jordan Woolen 
Co. V. Magill, 117 S.E. 657, 155 Ga. 
555, answers to certified questions 
conformed to 118 S.E. 499, 30 Ga. 
.A>.pp. 335. 

41. Ky.—Moody v. Barker, 222 S.W. 
89, 188 Ky. 401—Gibson v. Sublett, 
82 Ky. 596. 

Miss.—Toof V. Brewer, 3 So. 571. 

42. W.Va.—^Wick v. Dawson, 24 S. 
E. 587, 42 W.Va. 43. 

43. Ala.—Myers v. Steenberg, 90 So. 
302, 206 Ala. 457. 

30 C.J. p 865 note 3. 

44. Fla.—Conner v. Elliott, 85 So. 


I 164, 79 Fla. 513, certiorari dis- 
I missed 41 S.Ct. 148, 254 U.S. 665, 65 
L.Ed, 465. 

45. Miss.—Louisiana Bank v. Wil¬ 
liams, 46 Miss. 618, 12 Am.R. 319. 
W.Va.—^Wick V. Dawson, 24 S.E. 587, 
42 W.Va. 43. 

4S. N.J.—Hinkson v. Williams, 41 N. 
J.Law 35. 

47. Necessaries 

“All property not exempt by law" 
is liable under some statutes for the 
payment of debts contracted for fam¬ 
ily necessaries.—George v. Edney, 54 
N.W. 986, 36 Neb. 604. 

Propriety of administrator's charg¬ 
ing- items against deceased wife's es¬ 
tate depend on whether they are 
debts for which she was independ¬ 
ently liable.—Pickett’s Estate v. 
Pickett, 158 A. 29, 162 Md. 10. 

48. Minn.—Kinney v. Sharvey, 50 N. 
W. 1025, 48 Minn. 93. 

30 C.J. p 865 note 9. 

49. Fla.—Friddle v. Stewart, 176 So. 
750, 129 Fla. 821. 

30 C.J. p 865 note 11. 
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Right to bind separate statutory es¬ 
tate by contract see infra § 309 b. 

50. Ala.—Parker v. Marks, 3 So. 5, 
82 Ala. 548. 

30 C.J. p 865 note 12. 

51. Ala.—Cheatam v. Newman, 59 
Ala. 547. 

Mo.—Baer v. Pfaff, 44 Mo.App. 35. 

30 C.J. p 865 note 13. 

52. Mo.—Nicholson v. Flynn, 24 Mo. 
App. 571. 

53. W.Va.—Harvey v. Curry, 35 S.E. 
838, 47 W.Va. 800. 

30 C.J. p 865 note 22. 

54. Va.—Daman v. Smith, 26 Gratt 
878, 67 Va. 878. 

30 C.J. p 865 note 23. 

55. W.Va.—Cox V. Horner, 28 S.E. 
780, 43 W.Va. 786. 

30 C.J. p 865 note 18. 

56. W.Va.—Fitzgerald v. Phelps & 
Bigelow Windmill Co., 26 S.E. 315, 
42 W.Va. 570. 

30 C.J. p 865 note 19. 
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however, the personalty is insufficient to discharge i 
the indebtedness and the annual income from the 
realty is insufficient to keep down the interest ac¬ 
cruing or to discharge the debt within a reasonable 
time, the realty itself may be sold.^T By force of 
statute a married woman may bind both the income 
and the corpus of her separate estate.^® 

Equitable separate estate. Property held by a 
trustee for the benefit of a married woman is 
chargeable with her debts in equity, within the lim¬ 
its of her powers to contract concerning it;®^ but 
not where, by statute or otherwise, she has no pow¬ 
er to contract.®® Where a deed of trust expressly 
authorizes the subjection of it by her creditors, any 
creditor may avail himself of that privilege.®^ Real 
property not shown to be the separate estate of a 
married woman cannot be charged as such even for 
benefits accruing to her interest,®2 nor can a fund, 
not her separate property, but constituting a part of 
her general estate, be subject to payment of an ob¬ 
ligation which she bound her separate estate to 
pay.®® 

Estate or interest. A wife’s power to charge her 
separate estate is not affected by the fact that she 
owns only a life estate in the property and not the 
fee, but the charge is given to the extent of her in¬ 
terest.®^ Under a statute providing that “all the 
property” held in any manner shall be liable, the 
wife’s equitable interests in property are included.®® 

Life insurance. Proceeds of an insurance policy 
on the life of the husband paid to the wife after his * 
death are liable for the debts of the wife,®® al¬ 


though they are exempt from liability for the debts 
of the husband.®'^ Such insurance, however, cannot 
be subjected to the payment of a debt originating 
previous to payment of the loss and at a time when 
a married woman could charge by contract only 
separate property possessed at the time.®® 

Time of acquiring property. In some jurisdic¬ 
tions by express provision of the statute or judicial 
construction thereof a liability may be enforced as 
well against the after-acquired separate estate as 
against that held when the debt was created.®® So 
it has been held"® or intimated*^ in some cases that, 
if a married woman, having separate property in ex- 
pectanc}", enters into an engagement expressly with 
reference to it, intending thereby to create a charge 
on it, a court of equity will enforce the charge, 
when the property afterward comes into her pos¬ 
session, since this would be carrying into effect the 
intention of the parties. The general rule in eq¬ 
uity, however, recognized in connection with the 
married women’s acts, is that the separate property 
of the wife acquired after a debt is incurred cannot 
be charged with liability therefor,"^ although an ex¬ 
press charge on “separate real and personal prop¬ 
erty” has been held to apply to separate property 
acquired after the contract but before trial and 
judgment.'^® 

§ 307. Rights of Husband’s Creditors 

A married woman's separate property is not liable 
for her husband's debts. 

The wife’s separate property is not, as a general 
rule, liable for the husband’s debts,^^ even though 


57 . va.—Price v. Planters' Nat. 

Bank, 23 S.B. 887, 92 Va. 468, 32 
L.R.A. 214. 

30 C.J. p 865 note 20. 

58. Miss.—Dribell v. Carlisle, 51 
Miss. 785. 

59. U.S.—Simms v. Scott, D.C., 22 
P.Cas.No.12,871, 5 Cranch C.C. 644. 

30 C.J. P 866 note 25. 
eo. N.Y.—Noyes v. Blakeman, 6 N.T. 
567. 

30 C.J. p 866 note 26. 

61. Ky.—Goldburgr v. Drabelle, 4 
Bush 426. 

62. Tenn.—City Lumber Co. v. Barn¬ 
hill, 168 S.W. 159, 129 Tenn. 678. 

63. Tenn.—Littleton v. Sain, 150 S. 
W. 423, 126 Tenn. 461, 41 L.R.A., 
N.S., 1118. 

30 C.J. p 866 note 31. 

64. Tenn.—^Webster v. Helm, 24 S. 
W. 488, 93 Tenn. 322. 

65. Ala.—Jordan v. Smith, 3 So. 703, 
83 Ala. 299. 

66. Iowa.—Smedley v. Felt, 43 Iowa 
607. 

30 C.J. p 866 note 40, 


67. Iowa.—Smedley v. Felt, supra. 

68. Ohio.—Sticken v. Schmidt, 60 N. 
E. 561, 64 Ohio St. 354. 

30 C.J. p 867 note 42. 

69. W.Va.— Williamson v. Cline, 20 
S.E. 917, 40 W.Va. 194. 

30 C.J. p 866 note 33. 

70. Mich.—Bolthouse v. De Spelder, 
147 N.W. 589, 181 Mich. 153. 

30 C.J. p 866 note 35. 

71. Ohio.—Fallis v. Keys, 35 Ohio St. 
265. 

72. Neb.—^Harbine Bank of Fairbury 
V. McCune, 268 N.W. 358, 131 Neb. 
419 —Giltner State Bank v. Talich. 
212 N.W. 536, 115 Neb. 236. 

30 C.J. p 866 note 37. 

I iheritan.ee 

The authority to contract with ref¬ 
erence to and on the faith and cred¬ 
it of the “separate estate” of a mar¬ 
ried woman does not include an in¬ 
heritance acquired after the making 
of a contract by her.—Stander v. 
Pankonin, 4 N.W.2d 895, 141 Neb. 738 
—Farmers State Bank v. Wheeler, 
291 N.W. 887, 138 Neb. 63. 
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Necessaries 

Under a statute making a wife’s 
separate property liable for the pay¬ 
ment of all debts contracted for nec¬ 
essaries furnished the family after 
execution has been returned unsatis¬ 
fied against the husband, property ac¬ 
quired by wife after divorce was not 
liable for debt contracted by husband 
for family necessaries prior to di¬ 
vorce.—rC. N. Dietz Lumber Co. v. 
Anderson, 216 N.W. 667, 116 Neb. 205. 

73, N.Y.—Todd v. Ames, 60 Barb. 
454. 

74. Ala.—Alabama Chemical Co. v. 
Hall, 101 So. 456, 212 Ala. 8—New 
Morgan County Building & Loan 
Ass’n V. Plemmons, 97 So. 46, 210 
Ala. 16—Bozman v. Cleere, 141 So. 
525, 25 Ala.App. 107. 

Cal.—George v. Ransom, 15 Cal. 322, 
76 Am.D. 490. 

Fla.—Stengel v. Biggar, 176 So. 786, 
129 Fla. 627—Commercial Bldg. Co. 
V. Parslow, 112 So. 378. 93 Fla. 143. 
Ga.—^Harris v. Dickson, 110 S.K 507, 
28 Ga.App. 204. 
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such debts were contracted on a consideration for 
which the wife might herself have been bound if 
the contract had been made with her and on her 
creditjs and she is entitled in equity to relief by 
injunction against the levy of execution on her prop¬ 
erty by the husband’s creditors.^® The fact that 
the wife or her estate received the benefit of the 
husband’s contract imposes no liability on the wife 
or on her estate, in the absence of any authority or 
ratification by the wife or fraud imputable to her.^^ 
Separate property derived from the husband in 
fraud of his creditors may be reached by them,78 
but the creditors cannot reach property of the wife 
other than that fraudulently conveyed,or obtain 
a personal judgment against her.^® Where proper¬ 
ty purchased with the husband’s money does not be¬ 


come a part of the wife’s separate estate, as dis¬ 
cussed supra § 253, such property may be subjected 
to the claims of his creditors,but not where it 
becomes a part of her separate estate.®- 

§ 308. - Effect of Husband’s Possession 

and Control of Property or Rendi¬ 
tion of Services 

The husband's possession and control of the wife’? 
separate estate, or the employment of the husband in 
connection with her separate estate, is alone insufficient 
to subject the wife's separate property to the claims of 
the husband's creditors. 

Where *he husband uses or is in control of the 
separate estate of his wife as her agent or business 
manager, his possession of her property under such 
circumstances will not make it liable for his debts, 


Idaho.—Thorn v. Anderson, 63 P. 592, 
7 Idaho 421. 

Ill.—Nave V. Bailey. 160 N.E. 605, 
329 Ill. 235—F. H. Hill Co. v. Bar- 
more, 220 Ill.App. 222. 

Ky.—Campbell v. First Nat. Bank, 50 
S.W.2d 17, 244 Ky. 110—Hannen v. 
People’s State Bank. 241 S.W. 355, 
195 Ky. 5S. 

La.—McElvin v. Taylor, 30 La.Ann. 
552. 

Mass.—Chase v. Chase, 171 N.E. 651, 
271 Mass. 485. 

Mont.—Kranjcec v. Belinak, 132 P.2d ] 
150—^Wray v. Great Falls Paper* 
Co., 234 P, 486, 72 Mont. 461. 

N.J.—Rizzi V. Pohan, 134 A. 846, 100 | 
N.J.Eq. 104, reversed on other' 
grounds 140 A. 393, 102 N.J.Eq. 239. ■ 
N.D.—McLean v. McLean, 290 N.W. 
913, 69 N.D. 665. 

Or.—Penland v. Despain, 236 P. 1055, 
115 Or. 177. 

S.C.—Stevenson v. B. B. Kirkland 
Seed Co.. 180 S.E. 197, 176 S.C. 345. 
Tex.—Marx v. Lange, 61 Tex. 547. 
W.Va.—Freeman v. Truax, 136 S.E. 
697, 103 W.Va. 132—Lilly v. Rem- 
sen, 132 S.E. 201, 101 W.Va. 152. 
30 C.J. p 867 note 45. 

Contracts assuming debts of hus¬ 
band: 

Generally see infra § 320. 

Contract of suretyship see infra § 
329. 

Mortgage or pledge see infra §§ 
342-360. 

Note for debt of husband see infra 
§ 327. 

Distraint on wife’s separate property 
for rent due from husband see the 
C.J.S. title Landlord and Tenant § 
681, also 30 C.J. p 869 notes 70, W, 
36 C.J. p 551 note 50. 

Effect of failure to file schedules of 
wife’s property as required by stat¬ 
ute see supra § 232. 

Estoppel to claim property and laches 
see supra §§ 264-271. 

Particular property as separate prop¬ 
erty of wife see supra §§ 237-263. 
Property liable for community and 


separate debts see infra §§ 526- 
528. 

At common law what is recognized 
by the constitution and statutes as 
the wife’s separate estate would be 
liable for husband’s debts.—In re Pe¬ 
tersen’s Estate, 93 P.2d 445, 97 Utah 
324. 

Commingling of property of hus¬ 
band and wife does not render wife’s 
separate estate liable for husband’s 
debts.—Lesher v. Brosteau, 213 N.W. 
163, 238 Mich. 189. 

Payment of taxes 

If the title to land is in the wife, 
the fact that both husband and wife 
live on it and that the husband re¬ 
turns it and pays the taxes is not 
sufficient to subject it to the pay¬ 
ment of the husband’s debts.—Hill 
V. Bruce, 54 Ga. 332. 

Property jointly purchased 

Where a husband and wife jointly 
purchase property, but the deed, con¬ 
trary to the arrangement of the par¬ 
ties, is taken in the husband’s name, 
and the wife pays for improvements 
thereon, a creditor of the husband 
who did not extend credit on the 
I faith of his ownership may subject 
j only the husband's interest to his 
debts. The wife on execution sale 
of the husband’s interest, is not enti¬ 
tled to receive credit for her pay¬ 
ments of interest on the mortgage 
and taxes, she having had the bene¬ 
fit of the property.—Deacon v. Al- 
sheimer, N.J.Ch., 89 A. 512. 

Rents and profits of the wife’s sep¬ 
arate property are not chargeable 
with his debts.—^Niles v. Hall, 25 A. 
479, 64 Vt. 453—30 C.J. p 868 note 

67. 

Unrecorded deed to wife from a 
third person is valid against the hus¬ 
band’s creditors, the recording stat¬ 
ute applying only to creditors of the 
grantor.—^Hamilton v. Bishop, 8 
Terg., Tenn., 33, 29 Am.D. 101. 
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75. Mich.—Luebe v. Thorpe, 54 N.W. 
41, 94 Mich. 268. 

30 C.J. p 868 note 48. 

76. Kan.—McGinnis v. McKnight, 
273 P. 439, 127 Kan. 321. 

30 C.J. p 868 note 49. 

77. Iowa.—PLees v. Shepherdson, 64 
N.W. 286, 95 Iowa 431. 

30 C.J. p 868 note 50. 

78. Ky.—Campbell v. First Nat. 
Bank, 50 S.W.2d 17, 244 Ky. 110. 

30 C.J. p 868 note 54. 

Amortization payments 

Where husband and wife each 
owned a half interest in the ranch, 
and the husband while insolvent 
made payments on an amortization 
mortgage and for taxes, it will be 
presumed that the wife’s share of 
these expenses was paid out of funds 
belonging to her, and the husband’s 
creditors cannot recover from her 
one half of the amount so paid.— 
Botkin V. Pyle, 14 P.2d 187, 91 Colo. 
221 . 

79. N.T.—Bennett v. Campbell, 59 N. 
Y.S. 326, 43 App.Div. 617. 

Tenn.—Federlicht v. Glass, 13 Lea 
481. 

80. Mich.—Lesher v. Brosteau, 213 
N.W. 163, 238 Mich. 189. 

W.Va.—Philippi Planing Mill Co. v. 
Cross, 83 S.E. 1004, 75 W.Va. 303. 

81. U.S.—Bynum v. Johnston, Ark., 
222 F. 659, 138 C.C.A. 183. 

N.J.—Mertens v. Schlemme, 59 A.. 

808, 68 N.J.Eq. 544. 

30 C.J. p 868 note 57. 

82. Ala.—New Morgan County- 
Building & Loan Ass’n v. Plem^ 
mons, 97 So. 46, 210 Ala. 16. 

83. Tenn.—McAdams v. McAdams, 
146 S.W.2d 140, 143, 177 Tenn. 67, 
citing Corpus Juris. 

30 C.J. p 869 note 73. 

Presumptions as to ownership aris¬ 
ing from possession see supra § 
273. 

Mortgagee 

If the husband, in possession of a. 
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except where there is a failure to comply with stat¬ 
utory provisions applicable to cases in which he 
transacts business without disclosing the name of 
his principal or partner,or the circumstances are 
such as to create an estoppel against the wife with¬ 
in the rules considered supra §§ 26*1-271. Where the 
husband and wife are living together, the mere use 
of her chattels by him will not render them liable 
to attachment for his debts but a gift to the hus¬ 
band of her property or of its use will make it lia¬ 
ble to the extent of his interest.^® The question of 
the ownership as between husband and wife, and, as 
a corollary of the rights of the husband’s creditors, 
in respect of the rents, profits, and increase of the 
wife’s separate property has already been discussed 
supra § 257. It is sufficient to say here that, subject 
to the exceptions and qualifications stated in the sec¬ 
tion above referred to, the wife may employ the 
services of her husband in connection with her sep¬ 
arate estate without subjecting it to the claims of 
his creditors,provided the parties act in good 
faith and the fact that the services are volun¬ 
tarily or gratuitously rendered will not affect the 
rule, since he may make a valid gift to her of such 
services.S9 Under a stipulated agreement, howev¬ 
er, that he shall receive wages, a creditor may reach 
by action money due from the wife to the husband 
for his services;^® and some cases hold that, for 
the benefit of his creditors, the husband is entitled 
to the reasonable value of his services rather than 
the contract price, where husband and wife cannot 
contract with each other, for attending to the busi¬ 
ness of the wife.91 In a few jurisdictions, in or¬ 
der to protect the wife’s separate property against 
the husband’s creditors, a notice of her ownership. 


as discussed supra § 232, or a certificate of the na¬ 
ture and location of her separate business, as dis¬ 
cussed supra § 206, must be filed as directed by 
the statute; and some statutes require the wife’s 
consent in writing to be shown before her property 
in the husband’s possession may be sufficiently es¬ 
tablished as his own and may be liable for his 
debts.9^ 

§ 309. Contracts in General 

a. Equitable separate estate 

b. Statutory separate estate 

a. Equitable Separate Estate 

A married woman may bind her separate equFtable 
estate by her contracts and obligations which will be en¬ 
forced In equity. 

A married woman’s common-law disability to 
make contracts is not removed by the fact that she 
possesses an equitable separate estate, and such es¬ 
tate is not liable, at common law, for the payment 
of her debts.93 It is a well established doctrine of 
equity, however, that the court will subject the sep¬ 
arate property of a married woman to the payment 
of her just debts and obligations, as discussed infra 
§ 361 and hence it is within her power to bind her 
separate estate by her contracts and obligations, and 
make it liable for their payment.^-^ With reference 
to the extent of her power to bind her separate 
property in equity, two distinct \uews prevail in 
different jurisdictions, or from time to time have 
prevailed in the same jurisdiction. The better and 
more generally adopted view with reference to the 
extent of a married woman’s power to bind her sep¬ 
arate estate is that as to such estate she is regard- 


stock of goods as his wife’s agent, 
with power to conduct the business 
and contract debts, but without pow¬ 
er to mortgage, gives a chattel mort¬ 
gage, the rights of the mortgagee and 
a subsequent purchaser from him are 
only such as a general creditor has 
in the property of his debtor.—Cath- 
cart V. Dalton, 125 N.E. 519, 71 Ind. 
App. 650. 

Redemption, from tax sale 

In an action by a wife to enjoin 
sale of her land on execution against 
her husband, who was her agent to 
manage and control her property and 
financial affairs, deeds to the hus¬ 
band from holders of tax deeds of 
the land were held mere redemptions 
of her land from tax sale.—McGinnis 
V. McKnight, 273 P. 439, 127 Kan. 321. 

84. Miss.—Harris v. Robson, 9 So. 
S29, 6S Miss. 506. 

85. Ill.—Rice V. Millard, 42 Ill.App. 
2S2. 

Vt.—Spooner v. Reynolds, 50 Vt. 437. 
30 C.J. p 869 note 76. 


Store flartnres and other personal 
property vrhich the wife permits her 
husband to use in his business do not 
become liable for his debts. Mink 
V, Crilly, 22 Ill.App. 542—30 C.J. P 
869 note 78. 

86. Mass,— Plaisted v. Hair, 22 N.E. 
921, 150 Mass. 275, 5 L.R.A. 664. 

N.T.—Matter of Board of Publica¬ 
tion & Sabbath School Work, 50 N. 
Y.S. 171, 22 Misc. 645, 27 N.T.Civ. 
Proc. 109. 

87. Ala.—Bradford v. Buttram, 88 

So. 829, 205 Ala. 599. | 

30 C.J. p 869 note 84. 

88. Ill.—Kennard v. Curran, 87 N.E. 
913, 239 Ill. 122, affirming 141 Ill. 
App. 621. 

30 C.J. p 869 note 85. 

^ C.—Pocomoke Guano Co. v. 

Colwell, 98 S.E. 535, 177 N.C. 218. 
30 C.J. P 869 note 86, p. 870 note 87. 

—^Kingman v. Frank, 33 Hun 

471. 

30 C.J. p 870 note 88. 
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91 . Ky.—Smith v. Meisenheimer,. 49' 
S.W. 968, 20 Ky.D. 1718. 

92. Mo.—State ex rel. Webb v. King, 
App., 73 S.W. 2d 460. 

Property acquired by husband in 
trust for wife see supra § 248. 

93. Ark.—Dobbin v. Hubbard, IT 
Ark. 189, 65 Am.D. 425. 

30 C.J. P 870 iK)te 1. 

94. Fla.—Davis v. Battle, 182 So. 
243, 246, 132 Fla. 240, 117 A.L.R. 
742, citing Corpus Juris—Blood v. 
Hunt, 121 So. 886, 894, 97 Fla. 551, 
citing Corpus Juris. 

30 C.J. P 870 note 3, p 750 note 13 
[b]. 

Bonds 

In equity a bond expressly charg¬ 
ing a wife's separate estate may be 
valid as to that property. 

N.Y.—^Kidd v. Conway, 65 Barb. 158. 
'W’.Va.—Pickens v. Kniseley, 15 S.E. 
997, 36 W.Va. 794. 
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cd in equity as a feme sole owner with all the pow¬ 
ers of contracting and binding her property incident 
to such ownership, except in so far as she may be 
expressly or impliedly restrained by the provisions 
of the instrument creating the separate estate.95 On 
the other hand, the view has also been asserted, and 
still obtains in some jurisdictions, that the wife 
may, in equity, bind by contract her equitable sep¬ 
arate estate only when expressly empowered to do 
so by the conveyance, will or other instrument that 
gave her the separate use of such estate.^® 

By force of statute a married woman may ac¬ 
quire legal contractual powers over her equitable 
separate estate;®"^ but, although possessing such 
statutory powers of contract, she may also charge 
the estate in equity even as before.^S If, hovrever, 
the statute gives her the right to contract and to be 
sued as a feme sole, the reason for invoking her 
right or liability to charge her estate in equity fails, 
since there is an adequate remedy at law.99 General 
statutory restraints on the power of the wife are ap¬ 
plicable to both her equitable and her statutory sep¬ 
arate estate,! but the powers of the wife as to her 
equitable separate estate as limited by the instru¬ 
ment creating it are not enlarged by the statute.^ 


b. Statutory Separate Estate 

The power of a married woman to bind her statutory 
separate estate is primarily a matter of statutory reau 
lation. ” 

The power of a married woman to bind her stat¬ 
utory separate estate by her contracts is primarily a 
matter of statutory regulation.^ Under the powers 
conferred by some statutes a married woman has the 
full contractual powers of a feme sole,^ subject, in 
some instances, to specified exceptions,® or to limi¬ 
tations on the mode of alienating her property, as 
discussed infra §§ 370-375. Under other statutes, 
either general or limited, power is conferred on her 
to make contracts “with reference to,” or “in re¬ 
lation to,” or “in respect to,” or “in connection 
with,” her separate estate.® As a general rule the 
common-law disability of a married woman to con¬ 
tract is not removed by statutes creating in her a 
separate estate, except to the extent provided there- 
in,7 and a statutory power to contract with regard 
to her separate estate does not authorize her to con¬ 
tract generally.® Likewise, under some constitu¬ 
tional provisions a married woman’s separate prop¬ 
erty may be charged in equity in specifically stated 
classes of cases,® but such provisions are not in- 


95. Tenn.—^Webster v. Helm, 24 S. 
W. 48S, 93 Tenn. 322, 326. 

30 C.J. p 871 note 5, p 872 note 6. 

96. Pla.—^Dollner, Potter & Co. v. 
Snow, 16 Pla. 86. 

30 C.J. p 872 note 7. 

97. N.H.—Ames v. Foster, 42 N.H. 
381. 

30 C.J. p 872 note 8. 

98. Ala.—Blevins v. Buck, 26 Ala. 
292. 

Ohio.—Phillips v. Graves, 20 Ohio St. 
371, 5 Am.R. 675. 

99- Ill.—^Williams v. Hugunin, 69 Ill. 
214, 18 Am.R. 607. 

Ohio.—Levi v. Earl, 30 Ohio St. 147. 

1. Iowa.—Sweazy v. Hammer, 2 N. 
W. 506, 51 Iowa 642. 

30 C.J. p 872 note 11. 

2. Ala.—Smith v. Turpin, 19 So. 914, 
109 Ala. 689. 

30 C.J. p 872 note 12. 

3. Implicatioii 

A wife has such contractual pow¬ 
ers as are implied from the statute I 
creating her separate property.— 
Bauman v. Street. 76 Ill. 526—30 C. 
J. p 874 note 25. 

Paraphernal property 
The right of exclusive control by 
the wife of paraphernal property en¬ 
titles her to bind her separate prop¬ 
erty by contract.—Eliot v. Monte- 
mayor. 9 Philippine 693—8 C.J p 
1150 note 23. 

4. Ga.—Johnston v. Susman, 19 S.B. 
2d 919, 193 Ga. 758—Hutcheson v. 
May, 151 S.E. 657, 40 Ga.App. 746.1 


Ky.—Jetter v. Christman’s Ex'x, 1 
S.W.2d 966, 222 Ky. 542. 

Md.—Pickett’s Estate v. Pickett, 168 
A. 29, 162 Md. 10. 

Mo.—Hall V. Green well, 85 S.W.2d 
150, 231 Mo.App. 1093. 

N.C.—Martin v. Bundy, 193 S.E. 831, 
212 N.C. 437. 

Ohio.—Higbee Co. v. Crum, 160 N.E. 

865, 27 Ohio App. 107. 

Pa.—In re Pitzgibbon’s Estate, 116 A. 
289, 272 Pa. 345. 

W.Va.—Marinack v. Blackburn, 116 
S.E. 7, 93 W.Va. 585. 

30 C.J. p 873 note 20. 

Invalid investment of trust funds 
A married woman is competent to 
bind herself by agreement to an oth¬ 
erwise invalid investment of funds 
of trust of which she is beneficiary. 
—Davis V. Woods, 115 S.W.2d 1043, 
273 Ky. 210. 

5. Ga.—^Wilson v. Cummings, 25 S. 
E.2d 656—Johnston v. Susman, 19 
S.E.2d 919, 193 Ga. 758—Hutcheson 
V. May, 151 S.E. 657, 40 Ga.App. 
746. 

N.C.—Martin v. Bundy, 193 S.E. 831 
212 N.C. 437. 

30 C.J. p 873 note 21. 

Extinguishment of debts 
A statute prohibiting the wife from 
extinguishing or causing to be ex¬ 
tinguished the debts of her husband 
on her own credit does not prevent 
her from contracting for the extin¬ 
guishment of the debts of one oth¬ 
er than her husband on her own cred¬ 
it—Bowden v. Grimsley, 18 S.E.2di 
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683, 193 Ga. 392—Dunnaway v. Port 
178 S.E. 163, 50 Ga.App. 330. 

6. Mich.—Collateral Liquidation v. 
Manning, 283 N.W. 691, 287 Mich. 
568. 

Neb.—First Nat. Bank v. Ernst 219 
N.W. 798, 117 Neb. 34. 

30 C.J. p 873 note 24. 

Contract for acquiring separate es¬ 
tate 

A married woman fnay become lia¬ 
ble on her contracts for acquiring a 
separate estate, even though she had 
no separate estate theretofore, and 
she may pledge own credit for prop¬ 
erty acquired by her as freely as an 
unmarried woman.—^Wallace v. New- 
dale Furniture Co., 205 N.W. 819, 188 
Wis. 205. 

17. Mich.—Dowagiac Nat. Bank v. 

Maier, 280 N.W. 86, 285 Mich 1. 

30 C.J. p 874 note 26. 

8. Mich.—Collateral Liquidation v. 
Manning, 2S3 N.W. 691, 287 Mich. 
568—Dowagiac Nat. Bank v. Maier, 
280 N.W. 86, 285 Mich. 1. 

30 C.J. p 874 note 27. 

9. Fla.—Brite v. Orange Belt Securi¬ 
ties Co., 182 So. 892, 133 Pla. 266— 
Craven v. Hartley, 135 So. 899, 102 
Fla. 282. 

Property otherwise subjected 
Constitutional authority to charge 
married woman’s separate property 
was not intended to apply, where 
married woman’s property may oth¬ 
erwise be subjected for debts.—Citi¬ 
zens’ Bank & Trust Co. v. Smith, 123 
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tended to authorize married women to contract gen¬ 
erally with reference to their separate property.^® 

In cases not falling within some express statu¬ 
tory provision, the question whether or not a wife’s 
separate property is charged with any particular ob¬ 
ligations must be determined in accordance with the 
established rules in regard to charging equitable 
separate estates,as the equitable rules regarding 
the right to contract are generally held by courts of 
chancery to apply also to the statutory separate es¬ 
tate,that is, the wife may in equity, unless re¬ 
stricted by the statute, charge her separate statu¬ 
tory estate in the same way as she is empowered to 
charge her separate equitable estate.^^ If, howev¬ 
er, the statutory mode of contracting is inclusive, 
it must be followed.^^ On the other hand, in some 
jurisdictions the courts have held that the doctrine 
of equitable contract does not extend to separate 
estates created by law.15 

Construction of statutes. It has been held by 
some authorities that statutes enlarging the power 
of a married woman to bind her separate estate, 
being in derogation of the common law, are to be 
strictly construed and confined to the objects plain¬ 
ly expressed or necessarily implied,^® while other 
authorities have held that such statutes should be 
liberally construed.^'^ The statute applies to prop¬ 
erty acquired either before or after its enactment, 
except so far as respects claims by the husband or 
his creditors which attached before the statute took 


eiiect,^^ but will not give validity to contracts made 
prior to its passage.^^ 

Modification or repeal of statute. The modifica¬ 
tion or repeal of the statute does not affect or im¬ 
pair the obligation of a contract entered into by a 
married woman while the statute was in force, and 
which then operated to bind her separate estate.-® 
A general statute authorizing married women to 
contract and to sue and be sued as if sole does not 
repeal by implication special statutory restrictions 
not inconsistent therewith.^i 

§ 310. - Consideration 

A married woman’s contract, to be enforceable 
against her or her estate, must be supported by a con¬ 
sideration. 

As in the case of other contracts, the enforcea¬ 
bility of a married woman’s contract either against 
herself or as a charge on her separate estate de¬ 
pends on the existence of a consideration,22 although 
it is not necessary in all jurisdictions and under all 
statutes that the consideration move directly to the 
wife,^^ especially when the contract is expressl}' 
charged on her separate estate.-^ 

§ 311. -Estoppel to Deny Validity 

A married woman may be estopped to deny the valid¬ 
ity of a charge on her separate property which It is with¬ 
in her power to create. 

It is clear that a married woman cannot by her 
owm acts enlarge her capacity to bind her separate 


So. 694, 97 Fla. 609, denying rehear¬ 
ing 121 So. 900, 97 Fla. 601. 

Betum of paartial pasrmeiit 

A purchaser from a married wo¬ 
man cannot breach the contract and 
subject her separate property in 
equity for the return of a partial 
payment thereon in the absence of a 
showing that she was unwilling or 
unable to complete the contract to 
convey.—Tanner v. Overstreet Inv. 
Co., 154 So. 204, 114 Fla. 474. 

Waiver 

Where there is an express waiver 
of the right to charge the married | 
woman's separate property, the per¬ 
son contracting with her cannot avail 
himself of the remedy granted by 
such constitutional provision.—Dur- 
rance v. Mallett-Brown Co., 168 So. 
829. 124 Fla. 468. 

la Fla.—Davis v. Battle, 182 So. 
243, 132 Fla. 240, 117 A.L.R. 742 
—St. Petersburg Lumber Co. v. 
Risley, 173 So. 832, 127 Fla. 658— 
Smith V. Chapman, 166 So. 544, 116 
Fla. 576—Citizens’ Bank & Trust 
Co. V. Smith, 121 So. 900, 97 Fla. 
601, rehearing denied 123 So. 694, 
97 Fla. 609—Nicou v. McDonald, 46 
So. 291, 55 Fla. 776. 


Personal judgments or decrees 

Married woman, not free dealer, 
cannot make contracts with reference 
to separate property that can be en¬ 
forced by personal judgments or de¬ 
crees,—Citizens’ Bank & Trust Co. v. 
Smith, 123 So. 694, 97 Fla. 609, de¬ 
nying rehearing 121 So. 900, 97 Fla. 
601. 

11. Wis.—Mueller v. Wiese, 70 N.W. 
485, 95 Wis. 381. 

30 C.J. P 874 note 28. 

12. N.Y.—Yale v. Dederer, 22 N.Y. 
450, 78 Am.D. 216. 

30 C.J. P 872 note 14. 

13. Wis.—Conway v. Smith, 13 Wis. 

125. I 

30 C.J. p 872 note 15. 

14. D.C.—Merchant v. Cook, 7 App. 
D.C. 391—^Emmons v. Harlan, 16 D. 
C. 521. 

N'.C.—^Farthing v. Shields, 10 S.E. 998, 
106 N.C. 289. 

15. R.I.—Angell v. McCullough, 12 
R.I. 47. 

16. Ala.—Cook V. Meyer, 73 Ala. 580. 
30 C.J. P 874 note 29. 

17 . Wis.—Kriz v. Peege, 95 N.W. 
108, 119 Wis. 105. 

30 C.J. P 874 note 30. 
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18. Ky.—Morrison v. Morrison, 68 S. 
W. 467, 113 Ky. 507, 24 Ky.L. 786, 
petition denied 69 S.W. 1102, 113 
Ky. 507, 24 Ky.L. 786. 

30 C.J. P 875 note 33. 

19. Ind.—^Williams v. Wilbur, 67 
Ind. 42. 

20. Ind.—Mathes v. Shank, 94 Ind. 
501. 

21. Va.—^Augusta Nat. Bank v. 
Beard, 42 S.E. 694, 100 Va. 68. 

22. Fla.—^Wettstein v. Gilbert, 141 
So. 297, 105 Fla. 427. 

Mass.—Barker v. Thayer, 104 N.E. 
572, 217 Mass. 13. 

Mich.—Denby v. Dorman, 246 N.W. 

206, 261 Mich. 500. 

30 C.J. P 875 note 38. 

Consideration for: 

Bill or note see infra § 326. 
Guaranty or suretyship see supra 
§ 188. 

Mortgage or pledge see infra §§ 
346, 354. 

23. Mo.—Siemers v. Kleeburg, 56 
Mo. 196. 

30 C.J. p 875 note 39. 

24. N.C.—Jones v. Craigmiles, 19 S. 
E. 638, 114 N.C. 613—Flaum v. 
Wallace, 9 S.E. 567, 103 N.C. 296. 
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estate,but, where it is within her power to cre¬ 
ate a charge, she may by her own acts become es¬ 
topped to deny that the charge was properly cre¬ 
ated and is enforceable.-® So it has been held that 
a false representation by a married woman that a 
contract is for the benefit of herself or her sepa¬ 
rate estate will estop her from asserting the inva¬ 
lidity of the contract,-" if the person setting up the 
estopped has parted with something of value in re¬ 
liance on such representation. 

§ 312. Debts Contracted for Benefit of Sep¬ 
arate Estate 

As a general rule a married woman may bind her¬ 
self or her separate estate by a contract for her own 
benefit or for the benefit of her separate estate. 

A married woman may in general bind herself or 
her separate estate by a contract for her own bene¬ 
fit or for the benefit of her separate estate,^^ un¬ 
less the instrument creating the estate protects it 
from such debts.®® Conversely, it is the general 


rule that no liability is created in the absence of 
such benefit,even though the contract contains 
an express statement that it is intended to charge, 
or is for the benefit of, the separate estate,®® al¬ 
though some authorities hold that, where an inten¬ 
tion to bind the wife’s separate estate is express!v 
declared, a benefit to such estate need not be 
shown.®® In any event, in order to bind the sepa¬ 
rate estate there must be either a benefit or an ex¬ 
pressed intention to bind it.®^ Under a statute pro¬ 
viding that all contracts of the husband and wife, 
or of either of them, for supplies for the wife's 
plantation, may be “enforced and satisfaction se¬ 
cured out of her separate estate,” the wife’s lands, 
when leased to the husband and cultivated by him 
for his own benefit, are not, during the term of the 
lease, her plantation.®® 

§313. Debts Contracted on Credit of Sepa¬ 
rate Estate 

As a general rule, debts contracted on credit of a 


25. U.S.—Bank of America v. Banks, 
Miss., 101 U.S. 240, 25 L.Ed. S50. 
Ala.—Thomas v. Davis, 2 So.2d 616, 
241 Ala. 271—Durr Drug Co. v. 
Acree, 194 So. 544, 239 Ala. 194— 
Ex parte Lacy, 168 So. 554, 232 
Ala. 525—Continental Life Ins. Co. 
of St. Louis, Mo. V. Brandt, 154 So. 
903, 22S Ala. 570, 

Neb.—Fidelity & Deposit Co. v. La- 
pidus, 2S6 N.W. 386, 389, 136 Neb. 
473, citing Ckirpus Juris. 

Estoppel: 

Of married women generally see 
supra §§ 213-216. 

To claim separate property see su¬ 
pra §§ 264-271. 

Estoppel to deny: 

Agency of husband see supra § 296. 
Contract of guaranty and surety¬ 
ship see infra § 329. 

Liability for improvements on sep¬ 
arate estate see infra § 333. 
Validity of: 

Mortgage on separate property 
see infra §§ 348, 356. 

Note for purchase price of land 
see infra § 332. 

Sales and conveyance of separate 
property by wife see infra § 
385. 

liiahility of married woman cannot 
be established by estoppel.—Lesher 
V. Brosteau, 213 N.W. 163, 238 Mich. 
189. 

26. Ark.—Oastler v. Parks, 242 S.W. 
802, 154 Ark. 617. 

Ga.—^Wilson v. Cummings, 25 S.E.2d 
656—Dunson v. Harris, 164 S.E. 
910, 45 Ga.App. 450. 

Iowa.—Allen v. Hume, 290 N.W. 687, 
227 Iowa 1224. 

Mich.—Collateral Liquidation v. Man¬ 
ning, 283 N.W. 691, 287 Mich. 568. 
N.C.—Boyett v. First Nat. Bank, 169 
S.E. 231, 204 N.C. 639. 


, Ohio.—Standard Sanitary Mfg. Co. v. 

George, 162 N.E. 35, 118 Ohio St. 
, 564. 

. 30 C.J. p 875 note 44. 

' Silence resulting from igfnorance 
' does not constitute an estoppel.— 
Fourth Nat. Bank v. Woolfolk, 125 
So. 217, 220 Ala. 344. 

27. Mich.—Block v. Kelsey, 214 N. 
W. 87, 239 Mich. 354. 

30 C.J. p 875 note 45, p 778 note 12. 

28. S.C.—Pittman v. Ptaysor, 27 S.E. 
475, 49 S.C. 469. 

29. Fla.—Oates v. Prudential Ins. 
Co. of America, 144 So. 418, 107 
Fla. 224—Deno v. Smith, 137 So. 
248, 103 Fla. 282, rehearing denied 
and modified on other grounds 140 
So. 335, 103 Fla. 282—Craven v. 
Hartley, 135 So. 899, 102 Fla. 282 
—Blodgett V. Steinmetz, 123 So. 
761, 98 Fla. 238. 

Ga.—Hutcheson v. May, 151 S.E. 657, 
40 Ga.App. 746. 

30 C.J. p 875 note 49. 

Advances made to third persons 
to be used in cultivating land be¬ 
longing to married woman only in 
part are not for benefit of her sepa¬ 
rate estate.—Simon v. Sabb, 33 S E. 
799. 56 S.C. 38. 

Contracts hald for benefit of separate 
estate 

(1) Covenant to support the settlor 
of wife's separate estate in consid¬ 
eration of the settlement.—Houghton 
V. Milburn, 11 N.W. 517, 54 Wis. 554, 
motion denied 12 N.W. 23, 54 Wis 
554. 

(2) Labor employed in the cultiva¬ 
tion of wife’s land.—Mosher v. Kittle, 
59 N.W. 497, 101 Mich, 345—30 C.j! 
p 876 note 56. 


(3) Money borrowed to pay off the 
mortgage or other encumbrance 
thereon.—Cupp v. Campbell, 2 N.E. 
565, 103 Ind. 213—30 C.J. p 876 note 
61. 

(4) Purchases of animals.—Arring¬ 
ton V. Bell, 94 N.C. 247—30 C.J p 
S76 note 57. 

(5) Purchases of materials, ma¬ 
chinery, and supplies.—Smith v. 
Kaufman, 224 S.W. 978, 145 Ark. 048 
—30 C.J. p 876 note 58. 

(6) Reasonable hire of servants 
for the care of such property.—^Walk¬ 
er V. Smith, 28 Ala. 569. 

Iiands iu different states 
Where a wife has a separate es¬ 
tate in lands in two states, a court of 
chancery of one of the states will 
not charge the lands there with' ex¬ 
penditures made for the benefit of 
the lands in the other state.—Shack- 
lett V. Polk, 4 Heisk., Tenn., 104. 

30. Vt.—Dale V. Robinson, 51 Vt. 20, 
31 Am.R. 669. 

31. Mich.—June v. Labadie, 92 N.W. 
937, 132 Mich. 135. 

30 C.J. p 875 note 51. 

32. Wis.—Farmers’ & Merchants’ 
Bank v. Frederiksen, 182 N.W. 327, 
173 Wis. 645. 

30 C.J. p 876 note 52. 

33. N.C.—Jones v. Craigmiles, 19 S. 
E. 638, 114 N.C. 613. 

30 C.J. p 876 note 53. 

34. N.T.—Saratoga County Bank v. 
Pruyn, 90 N.T. 250. 

30 C.J. p 876 note 54. 

35. U.S.—Bank of America v. Banks, 
Miss., 101 U.S. 240, 25 L.Ed. 850. 

Miss.—Grubbs v. Collins, 54 Miss. 
485. 

30 C.J. p 876 notes 63, 64. 
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married woman's separate estate, if within her authority 
ti incur, will charge such estate. 

It is a general rule both in equity and under the 
statutes that debts, within the scope of authority to 
incur them, contracted on the faith and credit of 
a married woman’s separate estate, will charge such 
estate.^® It is not requisite, in order for a contract 
to be executed on credit of the wife’s separate es¬ 
tate, that her separate estate shall have been in¬ 
creased as the result of such contract.^? The ex¬ 
tent to which the obligation will be enforced is to 
be determined by, and on consideration of, all ma¬ 
terial circumstances, in order that complete equity 
may be done.^s 

On the other hand, where the statute provides 
that the separate estate can be sold or encumbered 
only by an order of a court of equity, a debt in¬ 
curred on the faith and credit of such estate will 
not charge it.29 If the credit was given to the hus¬ 
band rather than to the wife, the debt will not be a 
charge on her estate by reason of any reliance on 
its faith and credit but, where a husband con¬ 
tracts a debt for the benefit of his wife’s estate, such 
estate has been held liable, although the creditor 
supposed the property to belong to the husband, 
who is insolvent.^i A mortgage given by the wife 
alone on her separate estate, and a subsequent mort¬ 
gage executed by husband and wife jointly to secure 
the same loan, do not restrict the creditor to the 
wife’s separate estate in order to satisfy the debt.^^ 


The taking of a husband’s note in payment of a 
debt for which the wife’s statutory estate is liable 
does not discharge the estate if default is made 
in payment of the note at maturity.*^^ 

§ 314. Debts Incurred in Separate Business 

Debts which a married woman is authorized to incur 
in carrying on a business in her own name are a proper 
charge in equity on her separate property. 

Where a married woman carries on business in 
her own name, and incurs debts in connection with 
such business on the faith and credit of her sepa¬ 
rate estate, such debts are a proper charge in eq¬ 
uity on her separate property.^-t When power is 
given a married woman by statute to carry on a 
trade or business on her separate account, she may 
contract debts in relation to such business, and she 
personally, if the statute so provides, or at least her 
separate property, will be liable for such debts.'^^ 

Business managed by husband. The fact that the 
husband manages, as agent, the separate business of 
his wife, or that he is employed by her in good faith 
in connection with it, will not afifect her own or her 
separate estate’s liability for the debts incurred with¬ 
in the scope of such business.*^® The business, how¬ 
ever, must be actually that of the wife, and not 
conducted in reality by the husband under mere col¬ 
or of her name.'*’^ Where the wife leads the credi¬ 
tor to believe, to his detriment, that goods purchased 
are on account of her separate business, she will be 


36. N.J.—^Dreier v. Pomeroy, 146 A. 

178. 104 N.J.Eq. 504. 

30 C.J. p 877 note 66. 

Debts held contracted on credit of 
separate estate 

(1) An executory contract for the 
purchase of land, the money to be 
paid from the wife’s own means.— 
Bruner v. Wheaton, 46 Mo. 363—30 
C.J. p 877 note 71. 

(2) A note indorsed by the wife, 
bought by one to whom she gave a 
letter promising to pay such note 
should the maker fail to do so. 

Ala.—Vance v. Wells, 8 Ala. 399. 
X.T.—Knowles v. Toone, 96 N.T. 534. 
30 C.J. p 877 note 73. 

(3) Goods to be used in the wife’s 
business of keeping boarders, sold 
on her sole credit.—Parker v. Si- 
monds, 1 Allen, Mass., 258. 

(4) Wearing apparel for the wife’s 
own use purchased on a promise by 
her to pay for it out of her separate 
estate.—Labaree v. Colby, 99 Mass. 
559. 

PnmitTire 

(1) Furniture purchased by wife 
for a house forming her separate es¬ 
tate may be purchased on credit of 


her separate estate.—Harmon v. Gar¬ 
land, 12 D.C. 1. 

(2) Where the furniture was put 
into a house which the wife did not 
own, it was not for the benefit of her 
separate estate, although when buy¬ 
ing the goods she said she was the 
owner of such house.—Solomon v. 
Garland, 13 D.C. 118. 

37. N.J.—Dreier v. Pomeroy, 146 A. 
178, 104 N.J.Eq. 504. 

38. Failure of consideration 
Where wife agreed to pay attorney 

one thousand dollars for services in 
divorce proceedings, and failure to 
proceed with such proceedings was 
due to her direction, and where she 
trespassed on his time and took up a 
large part of it unnecessarily, it was 
held that the obligation should be en¬ 
forced to the extent of six hundred 
and fifty dollars.—Dreier v. Pomeroy, 
146 A. 178, 104 N.J.Eq. 504. 

39. Ky.—Hanly v. Downing, 4 Mete. 
95. 

40. N.T.—Lugar v. Swayze, 21 N.T. 
S. 1101, 2 Misc. 409. 

30 C.J. p 877 note 74. 

41. S.C.—Cater v. Eveleigh, 3 S.C. 
Eq. 19, 6 Am.D. 595. 
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42. N.J.—Vanneman v. Swedesboro 
Loan & Building Ass’n, 7 A. 676, 
42 N.J.Eq. 263. 

43. Ala.—Lewis v. Dillard, 66 Ala. 

1 . 

44. Fla.—First Nat. Bank v. Hirsch- 
kowitz, 35 So. 22, 46 Fla. 588. 

30 C.J. P 877 note SO. 

Capacity of wife to trade see supra § 
204. 

45. U.S.—In re Day, D.C. Tenn., 176 
F. 377. 

30 C.J. p 878 note 81. 

“Carry on business” 

It has been held that the words 
“carry on business” in a statute 
providing that whenever any mar¬ 
ried woman shall carry on business 
she shall be liable, etc., mean that 
she must be pursuing a continuous 
business as an employment, embrac¬ 
ing many transactions to the carry¬ 
ing on of which she devotes a consid¬ 
erable portion of her time.—Holmes 
V. Holmes, 40 Conn. 117. 

46. N.C.—Bates v. Sultan, 23 S.E. 
261, 117 N.C. 94. 

30 C.J. P 878 note 85. 

47. N.T.—Marsh v. Hoppock, 16 N.T. 
Super. 478. 

30 C.J. P 878 note 86. 
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estopped to claim that it is the husband’s debt^® 

§ 315. Debts Charged on Separate Estate 

A married woman's separate estate may be charged 
In equity or at law with liability for her obligations ac¬ 
cording as the rules of equity and controlling constitution¬ 
al and statutory provisions authorize her obligations of 
the character involved to be charged thereon. The word 
^‘charge,” as used with regard to the liability of a mar¬ 
ried woman's property for her debts and contracts, means 
general liability only. 

In some jurisdictions constitutional or statutory 
provisions have been construed to authorize a mar¬ 
ried woman’s separate real or personal property to 
be charged in equity for that which is due by her in 
designated classes of transactions relating to her 
separate property, and in no others but such 
provisions are not applicable where her 'obligation 
has been otherwise charged as an obligation on her 
property,50 as where she has secured her obligation 
by a valid mortgage or pledge of her property, con¬ 
sidered infra §§ 342-360, and in a given case in 
which separate property of a married woman is 
chargeable for her obligation under one of the enu¬ 
merated classifications other separate property can¬ 
not also be charged for that obligation under an¬ 
other classification.®^ 

A wife’s real estate and her husband’s interest 
therein may be subjected to the payment of their 
joint debts.52 

"Charge” The word “charge,” as used in con¬ 
nection with a married woman’s property and her 
attempt to affect it by contract, simply means that 
the property is made liable for her debts under ex¬ 
ecution, as though she were a feme sole;®^ it does 
not mean, where she has contracted otherwise than 
by way of mortgage or deed of trust, that a lien 


which prevents the free transfer of the property 
afterward and before judgment is created on her 
property.®'^ 

§ 316. - Form of Contract 

a. In general 

b. Necessity for writing 

a. In General 

Except as specific statutory provisions require, no 
particular form of contract is necessary to bind a married 
woman's separate estate. 

Under the equitable doctrine no particular form 
of contract is necessary to bind a married woman’s 
separate estate®® unless the manner of binding it is 
prescribed by the instrument creating the separate 
estate.®® It is only necessary, as appears infra 
§ 317, that her intention to bind it shall appear. Al¬ 
so it has been held, under statutes removing various 
disabilities of coverture of married women, that 
within the power conferred a married woman can 
bind her separate property by an express or an im¬ 
plied contract.®^ However, in some jurisdictions 
statutes have been enacted prescribing the form in 
which a married woman may bind her separate 
property, and where such statutes exist they must 
be complied with.®® 

b. Necessity for Writing 

In equity it is not generally necessary that an un¬ 
dertaking by a married woman be in writing in order 
to charge her separate property, but under some statutes 
an undertaking which charges her separate estate must 
be in writing. 

In equity it is not generally necessary that an un¬ 
dertaking on the part of the wife be in writing in 
order to charge her separate property ;®9 but un- 


48. Ga.—^WolfE v. Hawes, 31 S.E. 
425, 105 Ga. 153. 

49. Fla.—Brite v. Orange Belt Se¬ 
curities Co., 182 So. 892, 133 Fla. 
266—Blodgett v. Stemmetz, 123 So. 
76i, 98 Fla. 238—Citizens’ Bank & 
Trust Co. V. Smith, 123 So. 694, 97 
Fla. 609, denying rehearing 121 So. 
900, 97 Fla. 601—Blood v. Hunt, 
121 So. 886, 97 Fla. 551—Micou v. 
McDonald, 46 So. 291, 55 Fla. 776. 

Pa.—Smith v. Franklin, 20 Pa.Dist. 
& Co. 131. 

sa Fla.—Citizens' Bank & Trust Co. 
V. Smith, 123 So. 694, 97 Fla. 609, 
denying rehearing 121 So. 900, 97 
Fla. 601—Blood v. Huey, 121 So. 
896, 97 Fla. 577—Blood v. Hunt, 121 

So. 886, 97 Fla. 551. 

51. Fla.—^American Bank & Trust 
Co. V. Rogers, 137 So. 884, 103 Fla. 
791—Citizens’ Bank & Trust Co. v. 
Smith, 121 So. 900, 97 Fla. 601, 
rehearing denied 123 So. 694, 97 


Fla. 609—Blood v. Hunt, 121 So. 
886, 97 Fla. 551. 

52. N.J.—^Hopper v. Gurtman, 8 A. 
2d 376, 17 N.J.Misc. 289, affirmed 18 
A,2d 245, 126 N.J.Law 263, 133 A. 
L.R. 621. 

Execution against wife’s property un¬ 
der judgment against husband and 
wife see infra | 458 d. 

53. H.C,—Wachovia Nat. Bank v. 
Ireland, 37 S.E. 223, 127 N.C. 238. 

GrexLeral liability created 
The word is used in the sense of 
rendering her estate generally liable 
for a debt and, when it is said that 
a married woman may charge her 
separate estate in the same manner 
as though unmarried, it means, that, 
as when unmarried, in contracting a 
debt she “charges all her property, 
no matter what was her intention, 
so a married woman in contracting a 
debt charges all her separate prop¬ 
erty, no matter what was her inten¬ 
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tion.”—Radford v. Carwile, 13 W.Va 
572, 659. 

54. N.C.—Wachovia Nat. Bank v. 
Ireland, 37 S.E. 223, 127 N.C. 238. 

55. Mo.—Gay v. Ihm, 69 Mo. 584. 

56. Miss.—Doty v. Mitchell, 17 Miss 
435. 

57. Md.—Pickett’s Estate v. Pickett, 
158 A. 29, 162 Md. 10. 

Mass.—Charron v. Day, 117 N.E. 347, 
228 Mass. 305. 

Ohio.—Higbee Co. v. Crum, 160 N.E. 
865, 27 Ohio App. 107. 

58. Fla.—Persons v. Tyree, 161 So. 
408, 119 Fla. 288. 

30 C.J. p 878 note 91. 

Necessity for writing see infra sub¬ 
division b of this section. 

59. Md.—^Wingert v. Gordon, 6 A. 
581, 66 Md. 106. 

30 C.J. p 878 note 92. 
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der some statutes a writing is necessary to create 
a liability with respect to all or particular con¬ 
tracts,®® such as a contract to pay the husband’s 
debt,®^ which writing must be contemporaneous with 
or antedate the furnishing of the money or thing 
due.®- A promissory note,®® or a note and void 
mortgage,®'^ may constitute an agreement in writ¬ 
ing for the benefit of her separate estate for which 
a married woman’s separate real or personal prop¬ 
erty may be charged in equity. 

§ 317. - Intent to Charge 

a. In general 

b. Expression of intent 

a. In General 

Under some statutes, in order for a married woman to 
charge her separate estate, she must intend to do so, at 
least as to certain contracts; but such an intent will not 
alone suffice to bind her estate for an improper charge, 
or where the statutory requirements are not complied 
with. 

In many cases it is held that the separate estate 
of a married woman cannot be charged with her 
engagements or debts unless she intended to charge 
it,®® at least as to certain contracts,®® as where the 
contract is not for her benefit or for the benefit of 
her separate estate,®'^ some cases holding that the 
fact that credit was given merely on the faith of 


such property is not sufficient to create a charge 
against it.®® An intent to charge, although posi¬ 
tively expressed, wdll not bind the wife's separate 
estate if the engagement is one which the courts 
refuse to recognize as a proper charge®® or if the 
statutory requirements are not complied with.^® 
Likewise, if the wife is restricted by the terms of 
the instrument creating the estate, her power to 
charge it, notwithstanding she may intend to, will 
be limited to the authority conferred."^^ 

b. Expression of Intent 

In order to show an intent to charge a married 
woman's separate estate it has been held under some 
statutes that there must be an express agreement to 
charge it, under other statutes that such an agreement is 
necessary In certain circumstances, and under still other 
statutes that the Intent to charge may be Implied from 
the circumstances. 

As to the mode of showing an intent to bind the 
wdfe’s separate estate, there is a considerable dif¬ 
ference of opinion."^® While some authorities have 
held that there must be an express agreement to 
charge the separate estate,*^® others have held that 
an express agreement is necessary only w^hen no 
benefit accrues to the wife or her separate estate.'^^ 
So it has been held that, when, under the statute, 
a married woman is personally liable, as for goods 
purchased by her, it is not necessary that she should 
specifically charge her separate estate but in 


60. Fla.—St. Petersburg Lumber Co, 
V. Risley, 173 So. 832, 127 Fla. 
658—Commercial Bldg. Co. v. Par- 
slow, 112 So. 378, 93 Fla. 143. 

30 C.J. P 878 note 93. 

Joint contract 

Notes and agreement executed by 
husband and wife whereby they 
agreed to buy corporate stock to be 
paid for as delivered did not consti¬ 
tute an agreement made by a married 
woman in writing for the benefit of 
her separate property.—Persons v, 
Tyree, 161 So. 408, 119 Fla. 288. 

61. Fla.—Drake v. March, 64 So. 268, 
66 Fla. 598. 

W.Va.—Hughes v. Hamilton, 19 W. 
Va. 366. 

Requirement of statute of frauds see 
Frauds, Statute of § 31 f (1). 

62. Fla.—St. Petersburg Lumber Co. 
V. Risley, 173 So. 832, 127 Fla. 658. 

63. Fla.—St. Petersburg Lumber Co. 
V. Risley, supra—Deno v. Smith, 
137 So. 248, 103 Fla. 282, rehearing 
denied and modified on other 
grounds 140 So. 335, 103 Fla. 282. 

64. Fla.—Ziegler v. Ft. Lauderdale 
Securities Co., 135 So. 838, 102 Fla. 
346. 

Construed together 
Note and mortgage of married wo¬ 
man constituting part of same trans¬ 
action, and signed at same time, al¬ 


though not specifically enforceable 
because not properly acknowledged, 
were required to be construed togeth¬ 
er as representing agreement in writ¬ 
ing of married woman for benefit of 
her separate property.—Oates v. Pru¬ 
dential Ins. Co. of America, 144 So. 
418, 107 Fla. 224. 

65. Neb.—Falstaff Brewing Corpora¬ 
tion V. Smith, 284 N.W. 868, 136 
Neb. 49. 

30 C.J. p 879 note 96. 

66. Neb,—Falstaff Brewing Corpora¬ 
tion V. Smith, supra. 

Intent to charge by: 

Bill or note see infra § 328. 
Contract of suretyship see infra § 
329. 

67. Ind.—Kantrowitz v. Prather, 31 
Ind. 92, 99 Am.D. 587. 

N.Y.—Tale v. Dederer, 22 N.T. 450, 78 
Am.D. 216, 20 How.Pr. 242—Yale 
V. Dederer, 18 N.Y. 265, 72 Am.D. 
503. 

68. Tenn.—Jordon v. Keeble, 3 S.W. 
511, 85 Tenn. 412. 

30 C.J. P 879 note 98. 

69. Wis.—Bailey v. Fink, 109 N.W. 
86, 129 Wis. 373. 

30 C.J. P 879 note 99. 

70. N.C.—J. L. Thompson Co. v. 
Coats. 93 S.E. 724, 174 N.C. 193. 

30 C.J. P 879 note 1. 
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Assent of: 

Husband see infra § 319. 

Trustee see infra § 318. 

Order of court as prerequisite to: 
Mortgage by wife of her separate 
estate see infra § 343. 

Transfer by wife to husband of 
her separate estate see infra § 
323. 

Valid disposition by married wo¬ 
man of her separate estate see 
infra § 374. 

71. Va.—^Dezendorf v. Humphreys, 
28 S.E. 880, 95 Va. 473. 

30 C.J. p 879 note 2. 

72. Mo.—Lincoln v. Rowe, 51 Mo. 
571. 

30 C.J. p 879 note 3. 

73. Tenn.—Jordon v. Keeble, 3 S.W. 
511, 85 Tenn. 412. 

30 C.J. p 879 note 4. 

By implicatioxL 

The separate estate of a married 
woman cannot be charged by impli¬ 
cation.—Jordon v. Keeble, supra. 

74. Mass.—Heburn v. Warner, 112 
Mass. 271, 17 Am.R. 86. 

30 C.J. p 879 note 5. 

Necessity to show benefit to wife's 
separate estate where contract 
shows express intent to charge see 
supra § 312. 

75. N.T.—^Van Mallen v. Fuhrmann, 
9 N.Y.S. 878, 56 Hun 402. 
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order to charge her separate estate for her hus¬ 
band’s debts her intention to bind it must be clear- | 
ly expressed^® In some cases it has been held 
that the intention to charge the separate estate must 
be affirmatively shown,and that, where the in¬ 
tention must be expressed, it must be stated in the 
contract^® However, there is no set form of 
words necessary to manifest the wife’s intention to 
create the charge on her estate; it is sufficient if it 
fairly appears from the language used, under the 
circumstances, that such was her intentionJ^ The 
contract need not specify the property to be charg¬ 
ed; if it discloses in general terms an intent to 
charge her separate estate it is sufficient,^® although 
it has been held that an equitable lien on the sep¬ 
arate estate will not be created unless the particu¬ 
lar property to which the lien is to attach is clear¬ 
ly described.®^ A false or erroneous statement in 
the contract that the consideration is for the benefit 
of the separate estate does not vitiate it.^^ There 
are many cases which hold that the intention to 
charge the separate estate may be implied from the 
circumstances,®^ and some decisions even go so far 
as to hold that contracts entered into by a married 
woman possessing a separate estate are presumed 
to have been intended as a charge thereon,®^ un¬ 
less such estate is expressly exempted by the con¬ 
tract,®® or some other property is expressly charg¬ 
ed.®® Similarly it has been held that where a mar¬ 
ried woman, having a separate estate, and living 
apart from her husband, contracts debts the court 
is bound to impute to her the intention to deal with 
her separate estate, unless the contrary is clearly 
proved.®"^ However, it has been held that, where 
a married woman has a separate estate with a gen¬ 
eral power of appointing it by deed or will, and she 


disposes of such estate by will, subjecting express¬ 
ly only a portion of it to the payment of her debts 
her creditors may, after her death, resort to the 
whole estate for the satisfaction of their claims.ss 
The insertion in a mortgage by a married woman 
of a declaration that she makes the payment of the 
money secured a charge on her other separate es¬ 
tate is not effective for that purpose as against a 
subsequent bona fide purchaser of such other prop¬ 
erty.®® It has been held that a contract in the form 
of a will cannot bind a married woman’s statutory- 
separate estate.®® 

§318. -Assent of Trustee 

As a general rule a married woman may bind her 
equitable separate estate without the concurrence of the 
trustee. 

As a general rule, although there is authority to 
the contrary,®^ a married woman may bind her eq¬ 
uitable separate estate without the concurrence of 
the trustee, unless such assent is required by the 
instrument giving her the property.®^ 

§ 319. -Joinder or Assent of Husband 

As a general rule, although there is some authority to 
the contrary, It is not necessary for the husband to as. 
sent thereto, or join therein, in order for a liability to con¬ 
stitute a charge on his wife's separate estate. 

In order to create a charge on the wife’s sepa¬ 
rate estate it is not necessary in general that the 
husband should assent.®® Under some statutes, how¬ 
ever, his consent,®4 or joinder in the instrument 
creating the liability,®® is necessary to constitute 
such charge. It is also necessary under some stat¬ 
utes for the husband to join therein in order to make 
a valid encumbrance, considered infra § 345, or 
conveyance, considered infra § 372, of the wife’s 


76. U.S.—Orange Nat. Bank v. Tra- 
ver, C.C.Or., 7 F. 146, 7 Sawy. 210. 
30 C.J. p 8S3 note 50. 

77- Ind.—Hasheagen v. Specker, 36 
Ind. 413. 

30 C.J. p 8S0 note 7. 

78. Tenn.—Jordon v. Keeble, 3 S.W. 
511, 85 Tenn. 412. 

30 C.J. p 880 note 8. 

79. U.S.—Orange Nat. Bank v. Tra- 
ver, C.C.Or.. 7 P. 146, 7 Sawy. 210. 

80. N.Y.—Corn Exch. Ins. Co. v. 
Babcock, 42 N.Y. 613, 1 Am.R. 601, 
9 Abb.Pr.,N.S., 156—Barnett v. 
Lichtenstein, 39 Barb. 194. 

81. Ark.—Goldsmith Bros. Smelting 
& Refining Co. v. Moore, 157 S.W. 
733, 108 Ark. 362. 

82. N.Y.—^Barnett v. Lichtenstein, 39 
Barb. 194. 


83. Va.—Miller v. Miller's Adm'r, 23 
S.E. 891, 92 Va. 510. 

30 C.J. p 880 note 12. 

84- Va.—Price v. Planters’ Nat. 
Bank, 23 S.E. 887, 92 Va. 468, 32 L. 
R.A. 214. 

30 C.J. p 881 note 13. 

Presumption from signing note see 
infra §§ 328, 329. 

85. Va.—Duval v. Chelf, 23 S.E. 893, 
92 Va 489. 

86. Mo.—Seifert v. Jones, 84 Mo. 
591. 

30 C.J. p 881 note 15. 

Charge imposed on specific part of 
separate estate as limited thereto 
see supra § 306. 

87. N.J.—Johnson v. Cummins, 16 N. 
J.Eq. 97, 84 Am.D. 142. 

88. N.C.—Rogers v. Hinton, 62 N.C. 
101 . 

89. N.Y.—Rourk v. Murphy, 12 Abb. 
N.Cas. 402. 


90. Ala.—Bolman v. Overall, 5 So. 
455, 86 Ala. 168. 

91. N.C.—Draper v. Jordan, 58 N.C. 
175. 

92. W.Va.—^Weinberg v. Rempe, 15 
W.Va. 829. 

30 C.J. p 881 note 21. 

Necessity for consent and joinder of 
trustee in married woman’s convey¬ 
ance of her separate estate see in¬ 
fra § 373. 

93. Fla.—King v. Hooton, 47 So. 394, 
56 Fla. 805. 

30 C.J. p 881 note 24. 

Necessity for consent or Joinder of 
husband in wife’s mortgage of her 
separate estate see infra § 345. 

94. Veu—C rockett v. Doriot, 3 S.E. 
128, 85 Va. 240. 

30 C.J. p 881 note 25. 

95. Ky.—Jackson v. Sublett, 10 B. 
Mon. 467. 

30 C.J. p 882 note 26. 


800 



41 C.J.S. 

separate property; and some cases have held that 
if the husband’s consent to her conveyance is nec¬ 
essary, his consent will likewise be required to make 
effective a charge on it,^® although there is also au¬ 
thority to the contrary.^"^ A letter written by the 
husband as agent for his wife ordering goods for 
her mercantile business and giving a statement of 
the wife’s property is held sufficient to show con¬ 
sent on his part.^^ Likewise a guaranty by the hus¬ 
band to pay for purchases by his wife on her de¬ 
fault,and a note executed by husband and wife 
containing a clause that the husband ^‘'hereby con¬ 
sents that the above note shall be a charge on the 
separate estate of his said wife,”^ are a sufficient 
compliance with the statute. 

§ 320. Contracts Assuming Liability for Hus¬ 
band’s Debts 

a. In general 

b. What constitutes debt of husband 

a. In General 

Under some statutes the power of a married woman to 
charge her separate estate with liability for her hus¬ 
band’s debts is recognized; but under other statutes this 
power is denied absolutely, and under still other statutes 


§ 320 

it Is denied except where certain forms and procedures 
are followed. 

As is stated supra § 307, the separate estate of 
the wife is not liable for the debts of her hus¬ 
band in the absence of a promise on her part to 
pay them. Whether she can voluntarily charge her 
estate with such debts depends on the provisions of 
the statutes and their construction by the courts. 
Under the express provisions of some statutes a 
married woman cannot bind her separate estate by 
aii}^ assumption of the debts of her husband,^ or sell 
it to a creditor of her husband in extinguishment of 
his debts and under the provisions of other stat¬ 
utes her contract to pay such debts is not enforce¬ 
able against her separate estate unless such estate 
is set aside for the purpose by deed of mortgage or 
other conve\'ance,^ or her consent is given by some 
instrument in writing executed according to the 
law respecting conveyances by married women.^ 
The wife may, however, notwithstanding the stat¬ 
utory prohibition, voluntarily and in good faith bor¬ 
row money for the purpose of paying her husband’s 
debt, if the lender is not the creditor who is to be 
paid from the loan,® or may procure a third person 
to pay the debt, and be bound by her promise to re- 
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96. Md.—Hall v. Eccleston, 37 Md. 
510. 

30 C.J. P 882 note 29. 

In Zentneky 

(1) Husband’s failure to sign sup¬ 
plemental contract whereby wife 
waived claims against vendor in con¬ 
sideration of his accepting certain 
land did not afEect its validity.— 
Jetter v. Christman’s Ex’x, 1 S.W.2d 
966, 222 Ky. 542. 

(2) Other cases see 30 ‘C.J. p 882 
note 29 [b]. 

97. Mo.—Gay v. Ihm, 69 Mo. 584. 
N.Y.—^Ward v. Servoss, 15 Abb.Pr. 

279. 

98. N.C.—Brinkley v. Ballance, 35 S. 
E 631, 126 N.C. 393. 

99. N.C.—Bates v. Sultan, 23 S.E. 
261, 117 N.C. 94. 

1. N.C.—Jones v. Craigmiles, 19 S.E. 
638, 114 N.C. 613. 

2. Ga.—Gunby v. Turner, 21 S.E.2d 

640, 194 Ga. 378—Ball v. Moore. 
182 S.E. 28, 181 Ga. 146—Carlton 
V. Moultrie Banking Co., 152 S.E. 
215, 170 Ga. 185—Baxter v. Bank 
of Grantville, 172 S.E. 810, 48 Ga. 
App. 458—Wilson Bros. v. Heard, 
167 S.E. 913, 46 Ga.App. 497— 

Hutcheson v. May, 151 S.E. 657, 
40 Ga.App. 746—Rhodes v. Gunn, 
128 S.E. 213, 34 Ga.App. 115—Gross 
V. Smith, 119 S.E. 541, 31 Ga.App. 
95. 

30 C.J. p 882 note 38. 

Power to ratify 

(1) The wife cannot legalize the 

41 C.J.S.-51 


assumption of her husband’s debt by 
ratification.—Baxter v. Gormley 189 
S.E. 1, 183 Ga. 509. 

(2) If sales and advances made to 
husband were not wife’s original un¬ 
dertaking, the wife was not liable 
therefor and could not by letter or 
in person “ratify” the transaction so 
as to become liable for the indebted¬ 
ness.—Brooks V. Arline, Ga.App., 24 
S.E.2d 230. 

Even though the wife consents to 
the transaction, a creditor who know¬ 
ingly receives money belonging to the 
wife’s separate estate in payment of 
a debt of the husband acquires no 
title thereto.—McRitchie v. Atlanta 
Trust Co., 152 S.E. 834, 170 Ga. 296. 

Colorable transaction 

If married woman did not in fact 
purchase, and was not to receive, ma¬ 
chinery for which she gave notes, but 
the whole transaction was merely 
a colorable scheme by which she was 
to assume previous debt of her hus¬ 
band without any consideration flow¬ 
ing to her, she was entitled to repu¬ 
diate the whole transaction.—Gross 
V. Smith, 119 S.E. 541, 31 Ga.App. 95. 

3. Ga.—Gunby v. Turner, 21 S.E 2d 
640, 194 Ga. 378—Ball v. Moore, 182 
S.E. 28, 181 Ga, 146—Hutcheson v. 
May, 151 S.E. 657, 40 Ga,App. 746. 

4. Ky.—Third Nat. Bank of Louis¬ 
ville V. Tierney, 110 S.W. 293, 128 
Ky. 836, 33 Ky.L. 418, 18 L.R.A.,N. 
S 81. 

30 C.J. P 883 note 40, p 893 note 97. ' 
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Contracts of suretyship see infra § 
329. 

Mortgage or pledge for husband’s 
debt see infra §§ 350-359. 

Note for benefit of husband see in¬ 
fra § 327. 

5 Fla.—Matthews v. McCain, 170 
So. 323, 125 Fla. 840. 

6. Ga.—Purdue- v. Barber, 192 S.E. 
16, 184 Ga. 512—Roan v. Union 
Central Life Ins. Co., 182 S.E. 21, 
181 Ga. 335—Braswell v. Federal 
Land Bank of Columbia, 139 S.E. 
861, 165 Ga. 123—Garrett v. Thorn¬ 
ton, 121 S.E. 820, 157 Ga. 487— 
Rhodes v. Gunn, 128 S.E. 213, 34 
Ga.App. 115. 

30 C.J. p 8S2 note 41. 

Power of wife to: 

Borrow money with intent to let 
her husband use the proceeds see 
infra § 325. 

Mortgage or pledge her separate 
estate to secure husband’s debt 
see infra § 351. 

G-ift of money borrowed 

While the law prohibits a married 
woman from assuming the debts of 
her husband, a gift by a wife to her 
husband of the money borrowed is 
not illegal as assumption of the hus¬ 
band’s debts, even though lender 
knows money is to be used in pay¬ 
ment of husband's debts, provided he 
is not party to any scheme or ar¬ 
rangement for such use.—Swint v. 
Milner Banking Co., 119 S.E. 336, 30 
Ga.App. 733. 
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imburse him,’' or may contract with another to ren¬ 
der for her husband services from which she re¬ 
ceives no benefit,^ or may purchase property on her 
own credit even though she and her husband have a 
private understanding in which the creditor is not 
concerned and in which he has no interest as to the 
disposition of the property’’ received but if the 
lender is the husband’s creditor and the purpose of 
the loan is to pay him the transaction falls within 
the statutory prohibition against the wife paying her 
husband’s debts.^® The statutory prohibition does 
not affect the wife’s right to assume her husband’s 
debts after his death,even after she has married 
again and during her second wedlock,^ 
case consideration for the promise is required.^3 
Where the wife has the absolute right to dispose of 
her property as a feme sole, either in equity or at 
law, it has been held in some jurisdictions that she 
may charge her separate estate for her husband’s 
debts,if her intention to bind it is clearly ex¬ 
pressed, considered supra § 317 b, and her prom¬ 
ise to pay is supported by a consideration and 
this power to charge has been held to exist where 
the right of the wife to contract is limited to con¬ 
tracts with regard to her separate estate made for 
the benefit of her separate estate or for her per¬ 


sonal benefit.^® So it has been held that a stat¬ 
ute providing that no married woman shall be lia¬ 
ble for any debts of her husband does not disable 
the wife from contracting to pay a preexisting debt 
of the husband.17 However, such a charge has 
been held enforceable only in equity.^S 

Right to recover payment. Under a statutory 
prohibition against the charging by a married wo¬ 
man of her separate estate for the debts of her 
husband, it has been held in some jurisdictions that 
if a creditor of the husband receives in satisfac¬ 
tion of the husband’s debt money or property of the 
■wife, with knowledge that it belongs to her separate 
estate, the wife may recover from him the amount 
so paid,i^ but if the creditor has no notice of the 
wife’s ownership he will be protected.^® So the 
wife has been held entitled to recover the amount 
from her husband’s estate,^! at least where she had 
made a contract with him for reimbursement of the 
amounts expended.^^ In other jurisdictions, how¬ 
ever, it has been held that her voluntary payment 
of such debt will prevent her from subsequently 
rescinding the executed contract.23 

b. What Constitutes Debt of Husband 

A statutory prohibition against a wife's assumption of 


7. Ga.—Hill V. Cooley, 37 S.B. 109, 
112 Ga. 115—Columbus Third Nat. 
Bank v. Poe, 62 S.B. 826, 5 Ga,App. 
113. 

8. Ga.—^Wimpee v. McHenry, 89 S.B. 
607, 18 Ga.App. 475. 

9. Ga.—Gross v. Smith, 119 S.B. 541, 
31 Ga-App. 95. 

10. Ga.—Ginsberg v. People’s Bank 
of Savannah, 89 SB. 1086, 145 Ga. 
815—Planters’ Bank v. Ware, 109 
S.B. 678, 27 Ga.App. 719. 

11. Ga.—Leatherman v. J. Austin 

Dillon Co., 13 S.E.2d 94, 64 Ga.App. 
314—McCowen v. McCord, 175 S.B. 
593, 49 Ga.App. 358—Brazell v. 

Hearn, 127 S.B. 479, 33 Ga.App. 
490. 

30 C.J. p 882 note 44. 

12. Ga.—Montgomery v. Padgett, 
144 S.B. 41, 38 Ga.App. 389. 

13. Ga.—Brazell v. Hearn, 127 S.B. 
479, 33 Ga.App. 490. 

Sufficiency of consideration 
A valuable interest in the estate 
or assets of a deceased husband will 
support the widow’s promise to pay 
his debt, but if no assets are re¬ 
ceived such promise is without con¬ 
sideration.—Brazell v. Hearn, supra. 

14. Neb.—Gibson v. Sheen, 260 N.W. 
186, 128 Neb. 728. 

W.Va.—Duty v. Sprinkle, 60 S.E. 882, 
64 W.Va. 39. 

30 C.J. p 883 note 49. 

Estoppel of wife to claim her sepa¬ 
rate estate as against her hus¬ 


band’s creditors see supra §§ 264- 
270. 

Necessity for writing see supra § 316 
b. 

15. Ind.—^Washburn v. Gray, 97 N. 
E. 190, 49 Ind.App. 271. 

Sufficiency of consideration 
An extension of the time of pay¬ 
ment on her husband’s past-due in¬ 
debtedness is a sufficient considera¬ 
tion to support a wife’s contract to 
bind her separate estate for the pay¬ 
ment thereof.—Gibson v. Sheen, 260 
N.W. 186, 128 Neb. 728. 

16. Ark.—Collins v. Wassell, 34 Ark. 

17. 

Limitation of wife’s right to contract 
with regard to her separate estate 
see supra § 309. 

Mortgage or pledge for debt of hus¬ 
band generally see infra §§ 350-359. 
Power of alienation generally see in¬ 
fra §§ 367-369. 

Wife’s contracts as binding on her 
separate estate only when for her 
benefit or for benefit of her sepa¬ 
rate estate see supra § 312. 

17. Minn.—^Northwestern Mut. L. 
Ins. Co. V. Allis, 23 Minn. 337. 

18. Wis.—Merrell v. Purdy, 109 N. 
W. 82, 129 Wis. 331—Hollister v. 
Bell, 83 N.W. 297, 107 Wis. 198— 
Mueller v. Wiese, 70 N.W. 485 95 
Wis. 381. 

19. Ga.—Baxter v. Bank of Grant- 
ville, 172 S.B. 810, 48 Ga.App. 458. 

30 C.J. p 882 note 45. 
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Cancellation of deed 

(1) Wife may have deed to her 
property, given for the purpose of 
securing debt of her husband, can¬ 
celed.—Rountree v. Rentfroe, 77 S.E. 
23, 139 Ga. 290. 

(2) Wife, induced to execute pur¬ 
ported deed of gift to put legal title 
in husband so that husband could 
convey property to his creditor as se¬ 
curity for husband’s debt, may sue 
husband and husband’s creditor to 
cancel deed to husband and security 
deed to creditor, since transaction 
constitutes indirect conveyance of 
land by wife to creditor as security 
for husband's debt.—Ball v. Moore, 
182 S.E. 28, 181 Ga. 146. 

20. Ga.—Chason v. Anderson, 46 S. 
E. 629, 119 Ga. 495. 

30 C.J. p 883 note 46. 

21. Pa.—Shaw v. Shaw, 29 Leg.Int. 
390. 

22. Tex.—Parsons v. Parsons, Com. 
App., 284 S.W. 933, affirming. Civ. 
App., 275 S.W. 200. 

Indemnity contract 
Agreement to advance money for 
premiums of husband’s insurance, 
wife to be protected by policy and 
have money out when it was collect¬ 
ed, was contract of indemnity.—Par¬ 
sons V. Parsons, supra. 

23. N.J.—Lieber v. American Nat. 
Bank, 103 A. 381, 91 N.J.Law 385. 

30 C.J. p 883 note 48. 
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her husband's debts is violated by her payment of, or 
promise to pay, the purchase price of property sold him; 
but it is not violated by her payment or agreement to 
pay a lien for which her husband is liable and which is 
on property she purchases for herself. If she is legally 
bound to pay a portion of the debt promised, her separate 
estate is liable to the extent her portion can be severed; 
but if the debt is not severable there is no liability. 

Where a stock of goods is sold to a husband, the 
seller knowing that the purchase price paid is a part 
of the wife’s separate estate, the payment is a pay¬ 
ment of the husband’s debt by the wife, in viola¬ 
tion of the statute, although the sale is made for a 
cash consideration and the delivery of the goods 
and the payment of the money therefor are con¬ 
currently made.24 However, where a wife purchas¬ 
es property from her husband, her payment of, or 
agreement to pay off, a lien created by him thereon, 
in order to obtain an unencumbered title, is not an 
assumption of her husband’s debt within the statu¬ 
tory prohibition ;25 and this rule applies where the 
wife purchases, settles, or contracts to purchase an 
execution against her husband, levied on property 
claimed by the wife, but in which apparently he has 
an interest subject to execution,^^ and where the 
purchase or settlement is made to release the prop¬ 
erty from the levy and to obtain its use for the ben¬ 
efit of the wife in her separate estate.27 Also, 
where as a part of a transaction in which her hus¬ 
band conveys reahy to her a wife assumes an in¬ 
debtedness evidenced by her husband’s note secured 
by mortgage on the land conveyed, she becomes per¬ 
sonally and primarily liable on the note and her as¬ 
sumption agreement inures to the benefit of the 
mortgagee,28 even though at the time of its exe¬ 
cution she signed the note as surety for her hus¬ 


band. 2 9 A contract by a wife to repay an amount 
paid by a third person in discharge of a fine im¬ 
posed on the husband is an original undertaking 
and not a contract to pay the debt of the husband.^® 
Of course, supplies furnished and charged to the 
husband to run his hotel only create a debt against 
the husband,8i and this is also true as to articles 
of apparel purchased b\^ the husband for his indi¬ 
vidual use.82 The fact that a part of an obligation 
contracted by a married woman represents a debt 
of the husband will not relieve her from liability 
for any portion for which she may be legally bound, 
if such portion may be definitely ascertained and 
separated from the rest,88 but if the legal and ille¬ 
gal parts are not severable the contract creates no 
liability.84 

§ 321. Contracts for Services 

a. In general 

b. Legal services 

a. In Greneral 

In general a married woman may charge her sep¬ 
arate estate for services rendered to her or for the benefit 
of her separate estate, but an express contract to that 
effect is necessary to charge it for services for which the 
husband ordinarily Is liable. 

A married woman may charge her separate es¬ 
tate by a contract for services rendered to her 
or for the benefit of her estate,8® or, as appears 
supra § 182, may bind herself personally, notwith¬ 
standing the services were those which her hus¬ 
band in his relation as such may be deemed to have 
been required to provide.86 To justify a recovery 
against her, however, it must appear that a contract, 
express or implied, was made with her.87 Thus 


24 . Ga.—Parrott v. Smith, 69 S.E. 
552, 135 Ga. 329. 

25 . Ga.—McRitchie v. Atlanta Trust 
Co., 152 S.E. 834, 170 Ga. 296— 
Phelps V. House, 21 S.E.2d 522, 67 
GaApp. 872. 

30 C.J. p 883 note 58. 

26. Ga.—^Atlanta Suburban Land 
Corp. V. Austin, 50 S.E. 124, 122 Ga. 
374—Hutcheson v. May, 151 S.E. 
657, 40 Ga.App. 746. 

Apparent interest 

Husband had apparent interest in 
lumber manufactured from timber on 
land conveyed as security to wife 
authorizing wife to purchase execu¬ 
tion levied on lumber as husband’s 
property.—^Hutcheson v. May, supra. 

27. Ga.—^Hutcheson v. May, supra. 

26. Ky.—Miller v. Cisco, 130 S.W.2d 
783, 279 Ky. 440. 

29. Ky.—Miller v. Cisco, supra. 

30. Ga.—Hall v. Coleman, 76 S.E. 
1132, 138 Ga. 734. 


31. Pa.—Gallagher v. Swan, 25 A. 
647, 155 Pa. 15. 

32. Ala,—Grantham v. Payne, 77 
Ala. 584. 

33. Ga.—Planters’ Bank v. Ware, 
109 S.E. 678, 27 Ga.App. 719. 

34. Ga.—Campbell v. Trunnell, 67 
Ga. 518. 

30 C.J. P 884 note 64. 

35. Mass.—Maynard v. Fabyan, 166 
N.E. 629, 267 Mass. 312. 

30 C.J. p 884 note 66. 

Medical services see infra § 340. 
Brokerage services 

(1) Coverture is not a defense to a 
suit against a married woman for a 
breach of contract whereby her sep¬ 
arate realty was placed in plaintiff’s 
hands for sale on commission.—Glass 
v. Smith, 109 So. 170, 21 Ala.App. 
325, certiorari denied 109 So. 171, 215 
Ala. 52. 

(2) Wife selling separate estate on 
forfeiture of purchaser's deposit 
could not repudiate agreement with 

803 


broker to pay him one half thereof.— 
Blodgett V. Steinmetz, 123 So. 761, 98 
Fla. 238. 

Care and cultivation of land 

A wife is competent to enter into 
and may bind her separate estate by 
written agreements for the care, cul¬ 
tivation and fertilization of orange 
groves on her separate realty.—Brite 
V. Orange Belt Securities Co., 182 So. 
892, 133 Fla. 266. 

36. Kan.—Bonebrake v. Tauer, 72 P. 
521, 67 Kan. 827. 

30 C.J. p 884 note 68. 

Companion, nnrse, etc. 

The fact that a woman’s husband 
is liable for necessary services ren¬ 
dered her does not preclude her from 
contracting for services of a compan¬ 
ion, nurse, etc., to be compensated out 
of her own estate.—^Bonebrake v. 
Tauer, 72 P. 521, 67 Kan. 827. 

37. Mass.—Maynard v. Fabyan, 166 
N.E. 629, 267 Mass. 312. 

I Contractnal liability not shown 
I Married woman failing to consum- 
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to create a liability on the part of the wife to pay 
for domestic services there must be an express con¬ 
tract to pay out of her separate estate or the cir¬ 
cumstances must show that she assumed individual 
responsibility for payment, exclusive of the liability 
of her husband.^S She is not liable for the wages 
of her husband^s servant, although occasionally they 
may have been paid by her,39 nor is she liable for 
apartment decorations ordered by her as part of her 
duty in looking after the home.'*® Where the com¬ 
mon-law disability of a married woman to contract 
is removed only as to contracts made for the ben¬ 
efit of her separate estate, her personal promise to 
pay for domestic services creates no liability at law, 
even though she intended that the personal liability 
attempted to be assumed should be paid out of her 
separate estate.^i 

b. Legal Services 

A wife may charge her separate estate by a contract 
for legal services for the benefit of herself or her separate 
estate. 

In general contracts made by the wife for legal 
services for the benefit of herself or of her separate 
estate are proper charges on such estate.'*^ Thus 
she may charge her estate with liability for services 
of an attorney employed by her in a divorce suit,^^ 
but no liability exists where it does not appear that 
she agreed to pay for the services or that the at¬ 
torney looked to her or her separate estate for pay¬ 
ment."*^ It has been held that, where the instru¬ 
ment creating an equitable separate estate confers 
a power of disposition w^hich can be exercised only 
by a writing, an oral agreement attempting to charge 
the estate wdth attorne3''’s fees will not create a lien 
which equity will enforce, although such contract 


may be enforced by action at law and the judg¬ 
ment, when recovered, can be satisfied out of anv 
statutory separate estate owned by defendant's 
Under the statutory authority to contract with re¬ 
lation to her separate estate, she may also become 
liable for the services of an attorney employed by 
her in protecting her property rights but serv¬ 
ices rendered by an attorney in defending the right 
of a married woman to real estate as her separate 
property do not constitute labor bestowed on the 
land for which it may be subjected in equity under 
a constitutional provision enabling her to charge it 
therefor.^'^ Legal services procured by her husband, 
in the absence of evidence that he acted as her 
agent, are not binding, however, on her or on her 
estate, although such services may have been bene¬ 
ficial to her.^3 

§ 322. Contracts between Husband and Wife 

a. In general 

b. Loan by wife from her separate es¬ 

tate 

a. In General 

Contracts between a husband and wife relative to the 
wife's separate estate, includFng contracts by a wife to 
repay money borrowed from her husband for the use of 
her separate estate, may as a general rule be enforced In 
equity, and also at law in jurisdictions where the statutes 
authorize such contracts. 

In conformity with the general rules governing 
the validity and effect of contracts between husband 
and wife at common law and under controlling stat¬ 
utory provisions, considered supra §§ 119-130, con¬ 
tracts between husband and wife relative to the 
wife's separate estate may be enforced in equity,*® 


mate exchange of properties was not 
liable for broker's commission under 
contract making party at fault re¬ 
sponsible for compensation where 
contract to convey was not enforcea¬ 
ble because of failure of husband to 
join therein.—Cooper v. Pearce, 133 
So. 583, 222 Ala. 540. 

Wife’s knowledge and consent 
A married woman's separate real 
property may not he subjected in 
equity to pay for labor bestowed on 
it when it does not clearly appear 
that such labor was bestowed thereon 
with her knowledge and consent.— 
Livingston v. Powers, 95 So. 622, 85 
Fla. 254. 

38. N.J.—Mooney v. McMahon, S3 A. 
504, 83 N.J.Law 120. 

30 C.J. p 884 note 69. 

39. N.J.—Mather v. Brokaw, 43 N. 
J.Law 587. 

40. N.T.—Lugar v. Swayze, 21 N.Y. 

■ S. 1101, 2 Misc. 409. 


41. Wis,—Breed v. Breed, 103 N.W. 
271, 125 Wis. 100. 

42. Mich.—McCurdy v. Dillon, 98 
N.W. 746, 135 Mich. 678. 

30 C.J. p 884 note 72. 

43. Mich.—McCurdy v. Dillon, supra. 
30 C.J. p 884 note 73. 

44. Ill.—-Pfirshing v. Falsh, 87 Ill. 
260. 

45. D.C.—Merchant v. Cook, 7 App. 
D.C. 391. 

46. Conn.—Thresher v. Barry, 37 A. 
1064, 69 Conn. 470. 

N.H.—^Weeks v. Abbott, 62 N.H. 513. 

47. Fla.—Timberlake v. Semple, 97 
So. 718, 86 Fla, 314. 

48. Ga.—Shelton v. Holderness, 19 
S.E. 977, 94 Ga. 671. 

30 C.J. p 884 note 78. 

49. N.J.—Talcott v. Arnold, 37 A. 
891, 55 N.J.Eq. 519. 

30 C.J. p 884 note 83. 

Disabilities of coverture generally 
see supra §§ 165-225. 
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Reimbursement of husband for; 

Advances to wife see supra § 300. 

Improvements on wife’s property 
see supra § 299. 

Purely executory coutracts not en¬ 
forced 

Contracts between husband and 
wife which are purely executory will 
not be enforced; but when a con¬ 
tract, void only by reason of the in¬ 
capacity of the parties to contract 
with each other, as in the case of 
husband and wife, has been fully 
performed on the one side and m 
good faith, and it would operate as a 
fraud on him or her if the other par¬ 
ty to the contract were to decline or 
refuse to perform his or her side of 
it, the right of a court of equity to 
intervene must be regarded as be¬ 
yond question.—McCormick v. Ham- 
mersley, 1 App.D.C. 313. 

Coutracts held enforceable 

(1) An agreement by a married 
woman, owning a separate estate. 
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if they are made in good faith and on a sufficient 
consideration,and also at law in jurisdictions 
where the statutes authorize such contracts.^! As 
appears supra § 121, in some jurisdictions statutory 
provisions expressly authorize a husband and wife 
to contract with each other, and in other juris¬ 
dictions they expressly prohibit it. Although there 
is authority to the contrary,^2 statutes which au¬ 
thorize a married woman to contract as though she 
were a feme sole, considered generally supra §§ 178, 
309, have been construed, in conformity with cas¬ 
es construing such statutes as giving her capacity 
generally to contract with her husband, considered 
supra § 121, to authorize her to make a valid legal 
contract with her husband with reference to her sep¬ 
arate estate.®^ Also statutes giving a wife con¬ 
tractual capacity with respect to her separate estate 
enable her to contract with her husband with refer¬ 
ence to such estate but contracts between them 
with reference to matters not involving her sepa¬ 
rate estate are not validated thereby.^^ Statutes 
which merely create in the wife a separate statu¬ 
tory estate have been construed not to remove her 
common-law disability to contract with her husband 


so as to enable her to make a valid contract with 
him with reference to her separate estate.^® If the 
statute authorizes a married woman to make con¬ 
tracts only with her husband’s consent, any attempt 
at making a contract with her husband is ineffectu¬ 
al.®" Also the effect of some statutes has been 
held to be simply to abolish the control of the hus¬ 
band over the separate estate of the wife and to dis¬ 
pense with the necessity of his intervention with 
regard to it in dealing with third persons, but not 
to make husband and wife competent to contract 
with each other.®® 

Where contracts between a husband and wife with 
reference to her separate estate are authorized, she 
may bind herself and her estate for moneys bor¬ 
rowed from him for the use of her separate es¬ 
tate®^ or paid by him for its benefit;®® and notes 
by her to him are valid and may be enforced in so 
far as they affect her separate estate,®^ provided 
statutory prerequisites to their valid execution are 
complied with.®2 In jurisdictions where transac¬ 
tions may occur between husband and wife in which 
her note payable to him will be valid, a negotiable 
note given by a wife to her husband, even though 


made with her husband, to reimburse 
him from such estate, for moneys 
loaned to her, or paid by him for the 
benefit of her estate, on the faith of 
such agreement and at her request, 
will be enforced in equity against her 
separate estate.—Healey v. Healey, 
21 A. 299, 48 N.J.Eq. 239. 

(2) Agreement by wife to pay hus¬ 
band a certain sum of money in re¬ 
turn for his joining in a conveyance 
of her realty so as to release his 
right of curtesy therein may be en¬ 
forced.—Demarest v. Terhune, 50 A. 
664, 62 N.J.Eq. 663. 

By third person 

A note made by a wife payable to 
her husband may be enforced against 
her in equity by a third person. 

Mo—Morrison v. Thistle, 67 Mo. 596. 
N.J.—First Nat. Bank of Asbury 
Park V. Albertson, Ch., 47 A. 818. 

50. Ky.—Bailey v. Hampton Grocery 
Co., 224 S.W. 1067, 189 Ky. 261. 

N.J.—Demarest v. Terhune, 50 A. 664, 
62 N.J.Eq. 663. 

30 C.J. p 885 note 84. 

51. Mo.—Rice, Stix & Co. v. Sally, 
75 S.W. 398, 176 Mo. 107. 

30 C.J. p 885 note 85. 

52. Mass.—Kniel v. Egleston, 4 N.E. 
573, 140 Mass. 202. 

N.J.—Fisher v. Brisson, 6 N.J.L.J. 
312. 

30 C.J. p 885 note 88. 

53. Mo.—Rice, Stix & Co. v. Sally, 75 
S.W. 398, 176 Mo. 107. 

30 C.J. p 885 note 87. 


To make husband beneficiary of in¬ 
surance policy 

(1) Agreement that wife should 
procure policy, and husband assume 
its costs and be named as sole bene¬ 
ficiary, was valid as it related to the 
wife’s estate.—Makowiec v. Pruden¬ 
tial Ins. Co. of America, 145 A. 269, 
83 N.H. 547. 

(2) Insurer’s refusal to be party to 
arrangement, whereby wife procured 
policy and husband assumed costs j 
and was to be named sole beneficiary, 
did not impair validity of arrange¬ 
ment.—Makowiec v. Prudential Ins. 
Co. of America, supra. 

54. Me.—Perkins v. Blethen, 78 A. 
574, 107 Me. 443, 31 I...R.A.,N.S., 
1148. 

30 C.J. P 672 note 12. 

55. Ind.—Kedey v. Petty, 54 N.E, 
798, 153 Ind. 179. 

30 C.J. p 672 note 13. 

56. Pa.—Bear v. Bear, 33 Pa, 525. 

57. Ind.—Hileman v. Hileman, 85 
Ind. 1. 

58. D.C.—McCormick v. Hammer- 
sley, 1 App.D.C. 313. 

59. Ind.—Townsend v. Huntzinger, 
83 N.E. 619, 41 Ind.App. 223. 

60. Kan.—Skinner v. Harrington, 51 
P. 310, 6 Kan.App. 176. 

Note transferred to husband 

Note by wife to third person which 
was indorsed in blank and delivered 
to the husband on his payment of 
it at his wife’s request and on her 
promise to settle with him therefor 
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may be enforced against her estate 
by the husband.—Skinner v. Harring¬ 
ton, supra. 

61. Ga.—Thompson v. Wright, 185 
S.E. 341, 182 Ga. 380, reversing 181 
S.E. S75, 51 Ga.App. 817, and con¬ 
formed to 187 S.E. 311, 53 Ga.App. 
875. 

Ind.—Townsend v. Huntzinger, 83 N. 
E. 619, 41 Ind.App. 223. 

62. Order of court 

(1) In Georgia a wife may execute 
a note payable to her husband with¬ 
out any order or approval by the 
superior court where it does not in¬ 
volve a transfer of her separate es¬ 
tate to him; but where it does in¬ 
volve such a transfer such order or 
approval must be obtained.—Farm¬ 
ers’ & Traders' Bank v. Eubanks, 59 
S.E. 193, 2 Ga.App. 839. 

(2) Wife’s execution of note to 
husband for purchase price of land is 
not a “sale by wife of any part of 
wife’s estate” requiring order of su¬ 
perior court to render transaction 
valid.—Thompson v. Wright, 187 S.E. 
311, 53 Ga.App. 875, conforming to 
185 S.E. 341, 182 Ga. 380, reversing 
181 S.E. 875, 51 Ga.App. 817. 

(3) In suit on note, plea that note 
is void, because executed by married 
woman as maker to husband as payee 
for purchase price of land, and be¬ 
cause execution of note has not been 
allowed by order of superior court of 
county of wife’s domicile, sets out no 
legal defense.—^Thompson v. Wright, 
supra. 
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not enforceable by the husband, may be enforced 
ag’ainst her separate estate by a bona fide purchaser 
for value, before maturity.®^ 

The assumption by a married woman, grantee in 
a deed from her husband, of a prior mortgage or 
lien, being a part of the consideration, constitutes a 
binding contract in equity between the grantor and 
the grantee, which may be enforced in equity by 
the husband or by his assignee or by an}" one who 
is required to perform her promise to pay.®^ 

Date of laiv. A statute authorizing contracts be¬ 
tween a husband and wife does not validate con¬ 
tracts made before its enactment.®® 

b. Loan by Wife from Her Separate Estate 

As a general rule, although there is authority to the 
contrary, contracts by a husband to repay money lent 
him by his wife from her separate estate may be enforced 
in equity, and also at law in jurisdictions where the stat¬ 
utes have legalized contracts between husband and wife. 

Although, as appears supra § 128, loans between 
husband and wife do not create liability for repay¬ 
ment at common-law, in equity repayment of a loan 
by the wife from her separate estate to her hus¬ 
band,®® or to a firm of which he is a member,®'^ 
may be enforced, on his promise to repay it,®® as 
where he gave notes therefor,®® even against his 
creditors.'^® Also, under the statutes in some ju¬ 
risdictions a wife may make a valid loan of her 


own money to her husband,and his obligation 
to repay it is binding on him ,*^2 ^nd is enforce¬ 
able at law,*^® at least after the death of the 
husband.74 Thus a wife may enforce against 
her husband’s property his promissory note execut¬ 
ed to her for a lawful consideration,*^® or his note 
to another person, which is transferred to her;76 
but notes of the husband to the wife, evidencing 
property lent by her to him, which was not a part 
of her separate estate, cannot be enforced against 
the husband.77 However, in jurisdictions where the 
statutes, as construed, do not authorize contracts 
between husband and wife, so that their legal in¬ 
capacity to contract with each other remains as at 
common law, it has been held that a promissory note 
or other contract for the payment of money lent by 
the wife to the husband,*^® or to a partnership of 
which he is a member,^® is absolutely void; and 
that neither the husband nor his estate, either at law 
or in equity, is bound for the repayment of such a 
loan®® or liable on a promissory note given by the 
husband to his wife for a valuable consideration,®i 
even though it has been transferred to a third per- 
son.®2 

Where a wife lends money from her separate es¬ 
tate to her husband on his promise to repay it, and 
he does repay it by direct delivery of chattels, she 
acquires a good legal title to such property.®® 


63. Ga.—Farmers’ & Traders’ Bank 
V. Eubanks, 59 S.B. 193, 2 Ga.App. 
839. 

64. W.Va,—Mannack v. Blackburn, 
116 S.E. 7, 93 W.Va, 5So. 

Wife’s agreement to pay lien for 
which husband is liable on property 
purchased from him as not con¬ 
stituting assumption of husband’s 
debt see supra § 320 b. 

65. Me.—^Wyman v. Whitehouse, 14 
A. 68, 80 Me. 257. 

66. Me.—Perkins v. Blethen, 78 A. 
574, 107 Me. 443, 31 L..R.A.,N.S., 
1148. 

N.T.—Savage v. O’Neil, 44 N.T. 298, 
reversing 42 Barb. 374. 

30 C.J. p 678 note 22. 

67. Fla.—Fritz v. Fernandez, 34 So. 
315, 45 Fla. 318. 

68. U.S.—Clark v. Hezekiah, B.C. 
Ark., 24 F. 663. 

Ind.—Proctor v. Cole, 4 N.E. 303, 104 
Ind. 373, overruling petition for re¬ 
hearing 3 N.E. 106, 104 Ind. 373. 

30 C.J. p 679 note 23, 

69. Ark.—Pillow v. Sentelle, 5 S.W. 
783, 49 Ark. 430. 

Fla,—Fritz v. Fernandez, 34 So. 315, 
45 Fla. 318. 

Iowa.—Logan v. Hall, 19 Iowa 491. 

Mo.—Hoffman v. St. Louis Trust 
Company, 68 Mo.App. 177—Reyn¬ 


olds v. Reynolds, 65 Mo.App. 415. 
Ohio,—Huston v. Cone, 24 Ohio St. 
11—^Huber v. Huber’s Adm’rs, 10 
Ohio 371. 

Tenn,—McCampbell v. McCampbell, 2 
Lea 661, 31 Am.R. 623. 

Va.—De Baun's Ex’x v. De Baun, 89 
S.E. 239, 119 Va. 85. 

70- U.S.—Clark v. Hezekiah, D.C. 

Ark., 24 F. 663. 

30 C.J. p 679 note 24. 

71. Me.—Perkins v. Blethen, 78 A. 
574, 107 Me. 443, 31 L R.A.,N.S., 
1148. 

NH.—Clough V. Russell, 55 N.H. 279. 
Va.—De Baun’s Ex’x v. De Baun, 89 
S.E. 239, 119 Va. 85. 

Secured by judgment or mortgage 
Under statutes expressly author¬ 
izing it, a married woman may lend 
her husband money belonging to her 
separate estate and secure herself by 
a judgment or mortgage taken in the 
name of the trustee for her use.— 
In re Yocum, 88 A. 919, 242 Pa. 82. 

72. Iowa.—Logan v. Hall, 19 Iowa 
491. 

Va.—De Baun’s Ex’x v. De Baun, 89 
S.E. 239, 119 Va. 85. 

73. Va.—^De Baun’s Ex’x v. De Baun, 
supra. 

74. Iowa.—Logan v. Hall, 19 Iowa 
491. 
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75. Iowa.—^Knox v. Moser, 28 N.W. 
629, 69 Iowa 341—Logan v. Hall, 
19 Iowa 491. 

Va.—^De Baun’s Ex’x v. De Baun, 89 
S.E. 239, 119 Va. 85. 

76. Iowa.—Knox v. Moser, 28 N.W. 
629, 69 Iowa 341. 

77. N.H.—Patterson v. Patterson, 45 
N.H. 164. 

78. Mass.—^Woodward v. Spurr, 6 N. 
E. 521, 141 Mass. 283—Bassett v. 
Bassett, 112 Mass. 99. 

79. Mass.—Fowle v. Torrey, 135 
Mass. 87. 

80. Mass.—^Woodward v. Spurr, 6 N. 
E. 521, 141 Mass. 283—Kniel v. 
Egleston, 4 N.E. 573, 140 Mass. 202 
—Bassett v. Bassett, 112 Mass. 99. 

81. Mass.—Ingham v. White, 4 Al¬ 
len 412. 

82. Mass.—Ingham v. White, supra 

83. R.I.—Barrows v. Keene, 8 A. 713, 
15 R.I. 484. 

Transfer of note 

The transfer by a husband to his 
wife of a note payable to him or his 
order m payment of a valid loan pre¬ 
viously made to him by his wife from 
her funds, part of her separate es¬ 
tate, is a valid transaction.—Clough 
V. Russell, 55 N.H. 279. 
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Where a wife lends money, the proceeds of a 
sale of her real estate, to a firm of which her hus¬ 
band is a member, taking notes for it, the debt is not 
subject to the claims of her husband^s creditors.^^ 

§ 323. - Conveyances and Transfers by 

Wife to Husband 

At common law a married woman's conveyance to her 
husband of her separate estate is invalid, although a 
transfer of a separate equitable estate may be made; 
but under varying statutory provisions such conveyances 
have been authorized in many jurisdictions, although not 
in all. 

At common law a married woman’s conveyance 
to her husband is invalid, as shown supra § 141; 
as to her separate equitable estate the wife is, in 
equity, a feme sole, and may convey her interest 
to her husband, provided the conveyance is found¬ 
ed on a valuable consideration,^® although it has 
been held that such conveyance must be made 
through a third person.®*^ In various jurisdictions 
it is held under statutes expressly®® or impliedly®® 
authorizing it that a conveyance or transfer by a 
married woman to her husband may be sustained, 
provided any statutory provisions as to the mode of 
transfer are complied with.®® In some jurisdictions 
it has been held that where the statute gives a wife 
the power to dispose of her separate estate or to 
contract with reference thereto as though unmar¬ 
ried, she may make a valid conveyance®^ or lease®^ 


to her husband. Under statutes expressly prohib¬ 
iting contracts between a husband and wife, consid¬ 
ered supra § 121, conveyances of real estate from a 
wife to her husband have been held invalid and un¬ 
enforceablebut such statutes are not applicable 
to indirect conveyances from the wife to the hus¬ 
band through a third person.®"^ 

A wife may sell to her husband property consti¬ 
tuting part of her separate estate, such as a prom¬ 
issory note, and give him a valid title thereto.®® 
Joinder of husband. In some jurisdictions in 
which the statutes enable a married woman to dis¬ 
pose of, or contract with reference to, her separate 
estate, it has been held that under statutes requir¬ 
ing a husband to join in a conveyance of his wife’s 
real estate, considered infra § 372 with reference to 
conveyances to persons other than the wife’s hus¬ 
band, a deed from a wife directly to her husband,®® 
even though he joins in the deed as grantor,®*^ or 
a wife's deed to her husband in the execution of 
which he did not join,®® is void; but in other ju¬ 
risdictions a direct conve 3 ’ance from a wife to her 
husband is held valid,®® statutory requirements for 
the joinder of the husband in a conveyance by the 
wife of her realty being construed to require a hus¬ 
band to join with his wife as a party grantor in a 
deed conveying her real estate only where the con¬ 
veyance is to a third person.^ However, where the 
husband is not required to join in a conveyance of 


84. Tenn.—Cowan v. Mann, 3 Lea 
229. 

85. Ala.—Whittaker v. Van Hoose, 
47 So. 741, 157 Ala. 286. 

30 C.J. p 694 note 16, p 885 note 92. 

86. Va.—Atwell v. Gordon, 116 S.B. 
386, 135 Va. 264. 

87. Ind.—Johnson v. Rockwell, 12 
Ind. 76. 

88. N.J.—Hallanan v. Hamilton, 142 
A. 27, 104 N.J. Law 632. 

30 C.J. p 694 note 22, p 885 note 94. 

89. Mo.—Haguewood v. Britain, 199 
S.W. 950, 273 Mo. 89. 

30 C.J. p 694 note 23. 

90. Ga.—Hendrix v. Bank of Portal, 
149 S.E. 879, 169 Ga. 264. 

30 C.J. p 885 note 95. 

Becordingf conveyance 
Under statute providing that no 
conveyance of real estate between 
husband and wife shall have any ef¬ 
fect, either in passing title or other¬ 
wise, until recorded, a deed convey¬ 
ing real estate from a wife to her 
husband, which was not recorded un¬ 
til after the death of the wife, is in¬ 
operative and of no effect.—Erickson 
▼. White, 193 N.E. 25, 288 Mass. 451. 

91. Tenn.—Battle v. Claiborne, 180 
S.W. 584, 133 Tenn. 286. 

30 C.J. p 885 note 96. 


92. N.H.—Adams v. Adams, 113 A. 
279, 80 N.H. 80. 

30 C.J. p 885 note 97. 

93. Minn.—Snortum v. Snortum, 193 
N.W. 304, 155 Minn. 230. 

94. Minn.—McMillan v. Cheeney, 16 
N.W. 404, 30 Minn. 519. 

95. N.Y.—Sheldon v. Clancy, 61 
Barb. 475, 42 How.Pr. 186. 

98. Ind.—Luntz v. Greve, 26 N.E. 
128, 102 Ind. 173—Price v. Brittain, 
137 N.E. 620, 80 Ind.App. 294. 

30 C.J. p 694 note 28, p 885 note 98. 

97. Pa.—^Alexander v, Shalala, 77 A. 

554, 228 Pa. 297, 139 Am.S.R. 1004, 
31 LR.A.,N.S., 844, 20 Ann.Cas. 

1330. 

W.Va.—Mullins v. Shrewsbury, 55 S. 

E. 736, 60 W.Va. 694. 

30 C.J. P 694 note 26. 

98. Pa.—Dice v. Reese, 21 A.2d 89, 
342 Pa. 379, afRrming 49 Dauph.Co. 
31—Elder v. Elder, 100 A. 581, 256 
Pa. 139—^Wicker v. Durr, 74 A. 64, 
225 Pa. 305. 

W.Va.—Spradling v. Spradling, 190 
S.E. 537, 118 W.Va. 308—Mullins v. 
Shrewsbury, 55 S.E. 736, 60 W.Va, 
694—Smith v. Vineyard, 51 S.E. 
871, 58 W.Va. 98. 

30 C.J. p 694 note 25. 

99. Ala.—Crosby v. Turner, 75 So. 
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937, 200 Ala. 189—Osborne v. Coop¬ 
er, 21 So. 320, 113 Ala. 405, 59 Am. 
S.R. 117. 

Ky.—Smith v. Hughes, 167 S.W.2d 
847, 292 Ky. 723. 

Former imle 

It was formerly held that, under 
the controlling statutes, direct con¬ 
veyances from wife to husband were 
void. 

Ala.—Trawick v. Davis, 5 So. 83, 85 
Ala. 342. 

Ky.—Howard v. Turner, 152 S.W.2d 
589, 287 Ky. 206—Hensley v. Lew¬ 
is, 128 S.W.2d 917, 278 Ky. 510, 123 
A.L.R. 537—Ray v. Bushakra, 35 S. 
W.2d 19, 237 Ky. 178—Hall v. Hall. 
32 S.W.2d 536, 236 Ky. 42. 

1. Ala.—Crosby v. Turner, 75 So. 
937, 200 Ala. 189—Osborne v. Coop¬ 
er, 21 So. 320, 113 Ala. 405, 59 Am. 
S.R. 117. 

Ky.—Smith v. Hughes, 167 S.W.2d 
847, 292 Ky. 723. 

Statute fulfilled by husband uniting 
as grantee 

The statutory requirement that the 
husband unite in wife's deed is ful¬ 
filled to all reasonable intents and 
purposes by husband uniting in the 
deed as grantee where it is the in¬ 
tent of the parties to vest title in the 
husband.—Smith v. Hughes, supra. 
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the wife’s estate she may convey directly to him.2 
Thus, where joinder by the husband is nonessen- 
tial to the legality of a wife’s deed to her separate 
estate, it has been held that she can convey directly 
to him,3 and his unnecessary joinder in the deed will 
not vitiate it and, as appears supra § 141, the for¬ 
mer rule that a wife could not convey her general 
estate directly to her husband, even though he joined 
in the deed, because of the statutory requirement for 
joinder by the husband in a conveyance by the wife 
of such property, is abrogated so as to enable her 
to convey such property directly to him by a stat¬ 
ute removing the requirement for his joinder in her 
conveyance of such property. 

Order of court. Under some statutes a sale by a 
wife of her separate estate to her husband is void 
unless it is allowed by order of court,^ but a gift of 
her separate estate to her husband may be valid 
without a court order.® 

Curative statute. In some jurisdictions it is held 
that a void conveyance from a wife to her husband 


cannot be rendered valid by a curative statute,’' at 
least where the rights of the parties involved have 
vested prior to the enactment of the curative acf* 
but in other jurisdictions such curative acts are held 
to validate the conveyance.^ 

§ 324. Contracts Jointly with Husband 

A joint contract of husband and wife, If made for 
her benefit or that of her separate estate, binds her 
separate estate In equity; also joint contracts of husband 
and wife, authorized by statute, are enforceable at law 
out of her separate estate. 

A married woman may bind her separate estate 
in equity by a contract entered into jointly with her 
husband for her benefit or that of her separate es¬ 
tate and in jurisdictions where under the stat¬ 
utes a husband and wife may jointly contract with 
third persons, considered supra § 45, she is personal¬ 
ly liable thereon, as discussed supra § 178. In some 
jurisdictions a wife will be bound so as to make her 
separate estate liable by a joint contract or under¬ 
taking of herself and her husband, the considera¬ 
tion of which passes to them jointly but in ju- 


2. Tenn.—Hicks v. Sprankle, 257 S. 
W. 1044, 149 Term. 310. 

3. Tenn.—Hicks v. Sprankle, supra 
—^Ferguson v. Booth, 160 S.W. 67, 
128 Tenn. 259—Vick v. Gower, 21 
S.W. 677, 92 Tenn. 391. 

Wife’s deed to herself and husband 
Fact that a married woman could 
not convey to herself would not viti¬ 
ate a deed to herself and her husband 
if the husband was capable of taking 
the title.—Hicks v. Sprankle, 257 S. 
W. 1044, 149 Tenn. 310. 

4. Tenn.—Hicks v. Sprankle, supra. 

5. Ga.—^Williams v. Martin, 186 S.E. 
678, 182 Ga. 619—Ball v. Moore, 
182 S.E. 28, 181 Ga. 146—Hendrix 
V. Bank of Portal, 149 S.E. 879, 169 
Ga. 264—Goss v. Brannon, 146 S E. 
187, 167 Ga. 498—Glover v. Sum- 
merour, 141 S.E. 211, 165 Ga. 513 
—Bacon v. Bacon, 133 S.E. 512, 161 
Ga. 978. 

30 C.J. p 694 note 22 [a], p 885 note 
95 [b]. 

Reason for role 

'Tn recognition of the influence 
which a husband usually exerts over 
his wife, the married woman’s eman¬ 
cipation act . . . absolutely pro¬ 

hibited a wife from selling her land 
to her husband without the approval 
of the superior court of her domi¬ 
cile.”—Carpenter V. Booker, 62 S.E. 
983, 131 Ga. 546, 127 Am.S.R. 241. 
Deed expressing consideration 
Deed by wife to husband express¬ 
ing consideration of one dollar and 
love and affection is prima facie con¬ 
tract of sale.—^Morris v. Mobley 155 
S.E. 8, 171 Ga. 224. 


Settlement of accounts 
A settlement between a married 
woman and her husband, who is her 
agent or partner, is not a sale with¬ 
in the meaning of the statute so as to 
require an order of the superior court 
to give it validity.—Bacon v. Bacon, 
133 S.E. 512, 161 Ga. 978. 

Qualification in charge of court 
Charge that conveyance by wife to 
husband for value without court or¬ 
der is void, if nothing else appears, 
held not to require reversal.—Hen¬ 
drix V. Bank of Portal, 149 S E. 879, 
169 Ga. 264. 

6. Ga.—Ball v. Moore, 182 S.E. 28, 
181 Ga. 146—Hendrix v. Bank of 
Portal, 149 S.E. 879, 169 Ga. 264. 

30 C.J. p 694 note 22 [a] (3), p 885 
note 95 [b] (8). 

To enable husband to secure his debt 
Conveyance by wife to her husband 
of her land to enable him to secure 
thereby his own debt for money bor¬ 
rowed is valid where the conveyance 
is in fact a gift and not a sale.—Lov¬ 
ett V, H. C. Arnall Merchandise Co., 
185 S.E. 315, 182 Ga. 356. 

7. ’Pa.—Howells v. Wery, 40 Pa.Co. 
586. 

30 C.J. p 695 note 37. 

8. Minn.—Snortum v. Snortum 193 
N.W. 304, 155 Minn. 230. 

9. N.J.—Hallanan v. Hamilton, 142 
A. 27, 104 N.J.Law 632. 

10. Md.—^Wingert v. Gordon, 6 A. 
581, 66 Md. 106. 

30 C.J. p 886 note 3. 

Joint note of husband and wife as 
imposing liability on her separate 
property see infra § 326 b. 
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Liability of: 

Husband on joint contract of hus¬ 
band and wife see supra § 304. 
Wife’s separate estate on joint: 
Contract of husband and wife for 
improvements on w’ife’s prop¬ 
erty see infra § 333 b (1). 
Obligation of husband and wife 
for price of property purchased 
see infra § 332. 

Power of husband and wife to make 
joint contracts with third persons 
see supra § 45. 

Prohibition against contract between 
husband and wife as not applica¬ 
ble to joint contract of husband 
and wife with third person see su¬ 
pra § 45. 

11. Ga.—Purdue v. Barber, 192 S.E. 
16, 184 Ga. 512—Roan v. Union 

Central Life Ins. Co., 182 S.E. 21, 
181 Ga. 335—Braswell v. Federal 
Land Bank of Columbia, 139 S.E. 
861, 165 Ga. 123. 

Contract for personal services 

One renaermg personal services 
under a joint contract with the hus¬ 
band and wife can recover from the 
wife’s administrator for services pri¬ 
or to the husband's debt.—^Minnis v. 
Steele, 132 N.E. 702, 79 Ind.App. 45. 
Bent 

Wife, joining husband in lease of 
building, participating in transactions 
leading to execution of their note 
for arrearages of rent, depositing 
their money in her name, and sign¬ 
ing all checks on account, was held 
liable on note as against contention 
that it was given to secure payment 
of husband's debt alone.—Slater v. 
Chiccarino, 167 A. 247, 109 Pa.Super. 
353. 
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risdictions where the liability of a married woman’s 
separate estate is limited to contracts made by her 
with reference to her separate property, and es¬ 
tates held by entirety do not constitute a part of 
her separate estate, althoug’h she may become a 
joint debtor \\dth her husband and bind her separate 
estate, if proper consideration runs to her with ref¬ 
erence to her separate property,there is no liabil¬ 
ity against her separate estate on a joint contract of 
herself and her husband for the benefit of property 
owned or held by them by entirety,or on their 
joint contract to repurchase land sold.^^ It has al¬ 
so been held under statutes which authorize a mar¬ 
ried woman to contract as a feme sole that the li¬ 
ability of a wife on a covenant to pay the debt in 
a mortgage of her husband’s property, in which she 
joined, is enforceable out of her separate proper- 
ty.15 However, as a general rule the wife’s sep¬ 
arate estate will not be bound, unless the joint con¬ 
tract is for the benefit of her estate, or within the 
powers given her by the statute.A joint contract 
for necessaries will, in the absence of any statutory 
liability against the wife’s property, be regarded as 
the contract of the husband only.^*^ The mere fact 
that a husband purchases property and causes title 
to be made jointly to himself and his wife does not 
alone create a joint debt and make her a joint pur¬ 
chaser and codbligor.is 

In jurisdictions where a married woman must give 


her consent by some instrument in writing executed 
according to the law respecting conveyances by mar¬ 
ried women, in order to bind her separate statutory 
property for her husband’s debts a lease signed by a 
married woman and her husband, but not executed 
in the required form, will not make her liable for 
the payment of the rent so as to make her separate 
statutory property located on the premises distrain- 
able therefor.^9 

Partnership debts. Under some statutes, as con¬ 
strued by the courts, the wife may form a partner¬ 
ship with her husband and render herself liable for 
debts contracted by the partnership,-® but under 
others ,21 such as statutes which merely enable her 
to contract on her sole and separate account, or with 
reference to her separate property,-- a contract by 
such partnership has been held to bind neither the 
wife nor her separate estate. 

§ 325. Money Lent to Wife 

Money lent to a married woman is chargeable In 
equity against her separate estate, if lent for its use and 
benefit, and also at law where the applicable statutory 
provisions legalize a married woman’s contract to borrow 
money under the circumstances of the case involved. 

A married woman’s separate estate is liable in eq¬ 
uity for money lent to her for its use and benefit, 
even though she has no legal power to borrow mon¬ 
ey and bind herself therefor.23 The legal liability 
of her separate estate for loans made to her is de- 


12 . Mich.—Denby v. Dorman, 246 N. 
W. 206, 261 Mich. 500—Ehinger v. 
Fiske, 246 N.W. 204, 261 Mich. 240 
—Kies V. Walworth, 229 N.W. 519, 
250 Mich. 34. 

Effect of admission as to purpose of 
contract 

Wife’s admission that spouses 
needed money and sold land contract 
was held not admission that consid¬ 
eration passed to her with reference 
to separate property.—Denby v. Dor¬ 
man, 246 N.W. 206, 261 Mich. 500. 

13. Mich.—In re Lucas’ Estate, 261 
N.W. 117, 272 Mich. 1—Hurd Lum¬ 
ber & Woodwork Co. v. Friedman, 
246 N.W. 187, 261 Mich. 245, re¬ 
versing: in part 241 N.W. 825, 258 
Mich. 64. 

Nature: 

And characteristics of estates by 
entirety see supra § 34. 

Of property which may be held as 
separate estate see supra § 237. 
liability for deficiency judgfment 
Wife joining: with husband, in 1924, 
in note and mortgage on property held 
by entireties was not liable for defi¬ 
ciency on foreclosure of mortgage in 
chancery, where statute under which 
wife might render herself thus lia¬ 
ble was inapplicable.—Ehinger v. 
Fiske, 246 N.W. 204, 261 Mich. 240. 


Contract held not to comply with 
statute 

Mich.—Hurd Lumber & Woodwork 
Co. V. Friedman, 246 N.W. 187, 261 
Mich. 245, reversing in part 241 N. 
W. 825, 258 Mich. 64. 

14. Mich.—Denby v. Dorman, 246 
N.W. 206, 261 Mich. 500. 

Personal liability 

In suit against spouses to enforce 
specifically contract to repurchase 
land, defendant wife was not person¬ 
ally liable for deficiency on judicial 
sale to enforce decree.—Denby v. 
Dorman, supra. 

15. Or.—Ellis V. Abbott, 138 P. 488, 
69 Or, 234—First Nat. Bank of 
Southern Oregon v. Leonard, 59 P. 
873, 36 Or. 390. 

16. S.C.—Collins v. Hall, 33 S.E. 466, 
55 S.C. 336. 

30 C.J. p 886 note 6. 

17. Pa.—Robinson v. Rackley, 23 
West.Co.L.J. 13. 

30 C.J. P 886 note 5. 

18. Ala.—Rollings v. Gunter, 101 So. 
446, 211 Ala. 671. 

19. Fla.—Matthews v. McCain, 170 
So. 323, 125 Fla. 840. 

Option in lease unenforceable 

Provision in lease, signed by mar¬ 
ried woman and her husband, that 
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lessor should have option either to 
distrain for rent or declare lease at 
an end, did not entitle lessor to levy 
distress warrant on personalty locat¬ 
ed on leased premises, where proper¬ 
ty was separate statutory proper¬ 
ty of married woman, and lease 
had not been executed so as to bind 
married woman’s separate property. 
—Matthews v. McCain, supra. 

20. N.H.—People’s Trust Co. v. Mer¬ 
rill, 102 A. 827, 78 N.H. 540. 

21. Me.—^Haggett v. Hurley, 40 A. 
561, 91 Me. 542, 41 L.R.A. 362. 

Where wife not empowered to make 
contract of partnership 
Where, prior to enactment of stat¬ 
ute giving married women power to 
contract as though unmarried, a 
partnership composed of husband and 
wife incurred an obligation which did 
not affect her separate estate she 
was not liable therefor.—Collins v. 
Hall, 33 S.E. 466, 55 S.C. 336. 

22. Ind.—Haas v. Shaw, 91 Ind. 384, 
46 Am.R. 607. 

23. Vt-—Fletcher v. Brainerd, 55 A. 
608, 75 Vt. 300. 

30 C.J. p 886 note 11. 

Liability of wife’s separate estate 
for: 

Bill or note of wife see infra §§ 
326-328. 
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pendent on the extent to which the various statutes 
enlarging married women’s rights and privileges 
have legalized such contracts and imposed liability 
therefor on her separate estate. Under some stat¬ 
utes it has been held that a married woman cannot, 
as a general borrower of money, bind herself so as 
to render her separate property liable, no matter to 
what purpose the money may afterward be applied,-^ 
but that she may borrow money for certain speci¬ 
fied purposes and render her separate estate liable 
therefor.25 However, under statutes which enable 
a married woman to borrow money on her own ac¬ 
count and render herself personally liable for its 
repayment, considered supra § 184, her separate es¬ 
tate has been held chargeable at law therefor.26 
Under statutes authorizing a married woman to con¬ 
tract with relation to her separate estate, money bor¬ 
rowed for its benefit may create a binding obliga¬ 
tion chargeable against her separate estate but 
under such statutes the money must be for her ben¬ 
efit or the benefit of her separate estate and not for 
the benefit of the husband^s or a third person.29 

Although it has been held, under statutes which 
have been construed as authorizing a wife to make 
her separate estate legally liable only where the 
money was borrowed for certain specified purpos¬ 
es, that the lender takes the risk for the applica¬ 
tion of the funds lent,^^ as a general rule the lender 
is not bound to see that the loan is applied to the 
benefit of the wife’s separate estate and, where 
money is borrowed by the wife from one who is led 
to believe that it is for her benefit or the benefit of 
her separate estate, her contract to repay it may be 
enforced whether it was in fact borrowed for her 
own use or that of another.^^ Also it has been held 


that statutes prohibiting a married woman from as¬ 
suming liability for her husband’s debt, or making 
any contract in his behalf,or from becoming an 
accommodation indorser, guarantor, or surety for 
another,do not prevent her from negotiating a 
loan with the intent to let her husband use the pro¬ 
ceeds or invalidate her note given to the lender. 

Duress or fraud practiced on the wife by the hus¬ 
band, unknown to the lender, will not release the 
wife’s estate from liability.^S 

A loan to a married woman to carry on a board¬ 
ing house is not a contract relating to her separate 
estate which will create a liability at law, and the 
creditor’s only remedy is to show that the debt was 
equitably charged on the separate estate.36 

hiterest rate. Only legal interest can be collect¬ 
ed where money is lent out to a married woman as 
the highest bidder by a building and loan associa¬ 
tion, although more could be collected from other 
persons.^"^ 

§ 326. Bills and Notes 

a. In general 

b. Joinder of husband 

c. Consideration 

d. Liability as indorser 

a. In Greneral 

As a general rule a bill or note of a married woman 
is valid and enforceable against her separate estate to 
the extent that she has general power to contract and 
charge her separate estate with relation to the subject 
matter involved. 

The statutory ability of a married woman to con¬ 
tract with relation to her separate estate, considered 


Money borrowed to pay for: 
Improvements on wife’s separate 
estate see infra § 333 a. 
Separate property purchased see 
infra § 332. 

Mortgrage of wife see infra §§ 342- 
360. 

Lioan to wife as community or sepa¬ 
rate debt see infra § 519. 

24. U.S.—Boyd v. Withers, C.C.Miss., 
3 P.Cas.No.1.752. 

30 C.J. p 888 note 23. 

25. U.S.—Boyd v. Withers, supra. 

26. Ga.—Meeks r. Withers, 184 S. 
E. 604, 181 Ga. 787. 

27- Pa.—^Latrobe Bldg. & Loan Ass'n 
V. Fritz, 25 A. 558, 152 Pa. 224. 

30 C.J. p 886 note 14. 

28. Ark.—McCarthy v. People’s Sav¬ 
ings Bank, 156 S.W. 1023, 108 Ark. 
151. 

30 C.J. p 886 note 15. 

Assumption of husband’s debts gen¬ 
erally see supra § 320. 


Mortgage to secure husband’s debt 
see infra §§ 350-359. 

Note for husband’s benefit see infra 
§ 327. 

Power of wife to bind herself and 
her estate for moneys borrowed 
from her husband for use of her 
separate estate or paid by him for 
its benefit see supra § 322. 

What constitutes husband’s debt gen¬ 
erally see supra § 320 b. 

Wife as surety for husband’s debt see 
infra § 329. 

29. N.J.—Freehold First Nat. Bank 
V. Rutter, 104 A. 138, 91 N.J.Law 
424, affirmed 106 A. 371, 92 N.J.Law 
621. 

30 C.J. p 887 note 16. 

Mortgage or pledge of married wo¬ 
man as binding her separate estate 
for debt of third person see infra 
§ 360. 

30. U.S.—Boyd V. Withers, C.C.Miss., 
3 F.Cas.No.1,752. 

31. Ark.—Vandeventer v. Davis, 123 
S.W. 766, 92 Ark. 604. 


Ga.—Meeks v. Withers, 184 S.E. 604, 
181 Ga. 787. 

30 C.J. p 887 note 18. 

32. Mich.—^Vosburg v. Brown, 78 N. 
W. 886, 119 Mich. 697. 

30 C.J. p 887 note 17. 

33. Ga.—Meeks v. Withers, 184 S.E. 
604, 181 Ga. 787. 

N.H.—^White Mountain Nat. Bank v. 

Noyes, 125 A. 434, 81 N.H. 285. 

30 C.J. p 887 note 19. 

Power of wife to borrow money for 
purpose of paying husband’s debts 
see supra § 320 a. 

34. Ga.—Meeks v. Withers, 184 S.K 
604, 181 Ga 787. 

30 C.J. p 887 note 20. 

35. Ga.—^Meeks v. Withers, supra 

36. D.C.—Stewart v. Smith, 14 D.C. 
281. 

37. Pa—Tanner’s Appeal, 95 Pa. 118 
—^Wolbach V. Lehigh Bldg. Assoc., 
84 Pa 211. 
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generally supra §§ 309-311, makes valid as a gen¬ 
eral rule her note given in a transaction for her 
benefit or the benefit of such property,and in eq- 
uity her note, if within her recognized power to 
contract, may be a charge on her separate estate,^9 
at least after appropriate proceedings in equity to 
subject the separate estate to its payment.^® Un¬ 
der constitutional and statutory provisions which 
permit a married woman’s separate property to be 
charged in equity for stated classes of indebtedness, 
discussed supra § 315, but do not authorize a mar¬ 
ried woman to contract generally, considered supra 
§ 178, or to make promissory notes that may be 
enforced against her personally, considered supra §§ 
185-186, her separate property cannot be charged 
in equity for the payment of her notes, as such,^! 
even though they were given for one of the classes 
of indebtedness for which her separate property may 
be charged,^^ although they may be used as evi¬ 
dence of the debt;43 and, as appears supra § 316 b, 
a promissory note may constitute a sufficient agree¬ 
ment in writing to meet a requirement therefor as 
a prerequisite to charging her separate estate. No 
liability exists where the note is executed on the 
understanding that the separate estate is not to be 
bound for its payment but the mere fact that 
a married woman did not intend to bind her sepa¬ 
rate estate will not release it from liability on a 
note containing an express stipulation that her sep¬ 
arate estate is intended to be bound thereby, which 


§ 326 

she signed at her husband’s request without read¬ 
ing, she being able to read and having an oppor¬ 
tunity to examine the note nor, generally, does 
liability attach where the note is executed at a time 
when the maker has no separate estate,*^® although, 
as appears infra § 332 a, it has been held that a 
note given for the purchase price of property for 
her separate use is valid, at least so as to enable it 
to be enforced against the property purchased, al¬ 
though she then has no other separate property. 

Attorney’s fee. Where the note provides for an 
attorney’s fee, and also declares that it shall con¬ 
stitute a lien on the wife’s separate estate, an as¬ 
signment of the note carries the provision for the 
attorney’s fee,^"^ and the judgment therefor may be 
enforced against her separate estate.'^^ 

Disposition of consideration received. Where the 
money is in fact given a married woman for her 
separate use, her subsequent disposition of such 
money for a different purpose will not invalidate a 
note given therefor.^9 

Execution by agent or trustee. Where a wife 
may personally make a note that would bind her or 
her separate estate, she may also make a note 
through her properly authorized agent,50 but the 
wife’s separate estate will not be bound by a note 
executed by a person in his own name as her trus¬ 
tee, who was not such in fact, although the pro¬ 
ceeds were used in paying off a purchase-money lien 


38. Mich.—Ensign v. Dunn, 148 N. 
W. 343, 181 Mich. 456. 

30 C.J. P 888 note 27. 

Joint note of husband and wife see 
infra subdivision b of this section. 
Married woman’s purchase-money 
note as charge on property pur¬ 
chased and on her separate estate 
generally see infra § 332. 

Money borrowed see supra § 325. 
Note: 

For husband’s debt see infra § 327. 
Of husband or wife as constitut¬ 
ing separate or community obli¬ 
gation see infra § 520. 

Wife as surety on note see infra § 
188. 

Effect of Negotiable lastrumeiits Act 

The Negotiable Instruments Act, 
apart from questions of prohibited 
suretyship, governs to the extent 
therein provided for the construction 
of a note signed by a married wo¬ 
man and her liability thereon.—Bar¬ 
ton Sav. Bank & Trust Co. v. Bick¬ 
ford. 122 A. 582, 97 Vt. 166. 

39. Tenn.—^Warren v. Freeman, 3 S. 
W. 513, 85 Tenn. 513. 

30 C.J. p 888 note 28. 

40. Mo.—^Davis v. Smith, 75 Mo. 219. 
30 C.J. p 888 note 29. 

41. Fla.—St. Petersburg Lumber Co. 


V. Risley, 173 So. 832, 127 Fla. 658 
—Persons v. Tyree, 161 So. 408, 
119 Fla. 28-8—Smith v. Chapman, 
156 So. 544, 116 Fla. 576—Citizens’ 
Bank & Trust Co. v. Smith, 121 So. 
900, 97 Fla. 601, rehearing denied 
123 So. 694, 97 Fla. 609. 

42 , Fla.—St. Petersburg Lumber Co. 
V. Risley, 173 So. 832, 127 Fla. 658 
—Citizens’ Bank & Trust Co. v. 
Smith, 121 So. 900, 97 Fla. 601, 
rehearing denied 123 So. 694, 97 
Fla. 609. 

Por agricultural labor 

Although under constitution mar¬ 
ried woman’s separate property may 
be charged in equity and sold for 
agricultural labor bestowed thereon 
with her knowledge and consent, note 
of married woman not free dealer 
given for agricultural labor bestowed 
on her separate real estate with her 
knowledge and consent is void for 
lack of general contractual capacity. 

_Smith V. Chapman, 156 So. 544, 

116 Fla. 576. 

43. Fla.—St. Petersburg Lumber Co. 
V. Risley, 173 So, 832, 127 Fla. 658 

_Smith V. Chapman, 156 So. 514, 

116 Fla. 576—Citizens’ Bank & 
Trust Co. V. Smith, 121 So. 900, 97 
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Fla. 601, rehearing denied 123 So. 
694, 97 Fla. 609. 

Interest 

Interest provided for in the note 
cannot be recovered, the note being 
evidence only of the value of the 
consideration received.—Smith v. 
Chapman, 156 So. 544, 116 Fla. 576. 

44. Ohio.—^\\’illiams v. Urmston, 35 
Ohio St. 296, 35 Am.R. 611. 

45. Neb.—Sturm v. Lloyd, 264 N.W. 
150, 130 Neb. 89. 

46. Neb.—McKell v. Merchants’ Nat. 
Bank, 87 N.W. 317, 62 Neb. 608. 

30 C.J. p 888 note 31. 

47. Tenn.—Cummings v. Irvin, Ch. 
A., 59 S.W. 153. 

Persons entitled to recover attorney’s 
fees provided for in negotiable in¬ 
strument generally see Bills and 
Notes § 726 c. 

Rights passing as incidents of as¬ 
signment generally see Assign¬ 
ments §§ 85-89. 

48 . Tenn.—Cummings v. Irvin, su¬ 
pra. 

49. Ark.—^Vandeventer v. Davis, 123 
S.W. 766, 92 Ark- 604. 

50. Ala.— Baker v. Gregory, 28 Ala. 
544, 65 Am.D. 366. 

30 C.J. p 888 note 35. 
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on her estate.^^ So, where the husband executes a 
note without authority, falsely representing that it 
is for the benefit of his wife’s separate estate, and 
the wife subsequently signs the note without knowl¬ 
edge of such representation, she is not bound there- 
by.52 

Renewal of void note. Where the original note 
of a married woman is void, a renewal thereof,®^ 
even after she becomes discovert,®^ is also void. 

b. Joinder of Husband 

In general if the note of a married woman will charge 
her separate estate a joint note of herself and her hus¬ 
band will do likewise, but in such case the nature of the 
consideration may be inquired into to determine whether 
the transaction is such that liability may be imposed. 

If the note of a married woman would otherwise 
be binding on her, or would charge her separate 
estate, the fact that her husband joined with her 
in its execution does not aifect it. Either she her¬ 
self or her separate property, as the case may be, 
will still be liable.The nature of the consider¬ 
ation is, however, a subject of inquiry, and if it 
is found to be one that equity does not recognize or 
the statute does not include the joint note will not j 


I be enforceable against either her or her separate 
estate.^® In such case in jurisdictions in which her 
note may be enforced against her separate estate 
only to the amount of the consideration that she re¬ 
ceived, considered infra '§ 327 with reference to 
notes executed for the benefit or debt of her hus¬ 
band, in the absence of a partnership undertaking, 
the wife is bound on a note executed by herself and 
her husband only to the extent of the consideration 
she received,57 and if the payee cannot show what 
amount the wife received she is not liable ;58 but 
where the husband and wife, in a partnership or 
joint undertaking, unite their credit in the execu¬ 
tion of a joint note, and the money, goods, or other 
consideration passes to them jointly without divi¬ 
sion, they are both liable as joint debtors for the 
full amount of the note.59 The uniting of an in¬ 
debtedness of a husband and wife and the husband’s 
individual indebtedness in one judgment note, sign¬ 
ed by both parties, does not relieve the wife of her 
original obligation.60 In some jurisdictions liabili¬ 
ty cannot be enforced against the separate estate of 
a married woman on a joint note executed by her¬ 
self and her husband for the benefit of property 
owned or held by them by entirety.^i 


51. W.Va.—Seborn v. Beckwith, 5 S. 
E. 450. 30 W.Va. 774. 

sa. N.Y.—Barker v. Gillett, 4 N.Y.St. 
370. 

53. Ga.—Carlton v. Moultrie Bank- 
iniT Co., 152 S.E. 215, 170 Ga. 185. 

54. Ky.—Gilbert v. Brown, 97 S.W. 
40, 123 Ky. 703, 29 Ky.L. 1248, 7 
L.R.A..N.S., 1053. 

55. Ga.—Herron v. Interstate Life 
& Accident Co., 190 S.E. 631, 55 Ga, 
App. 534. 

Mich.—Bennett v. Haines, 196 N.W. 
206, 225 Mich. 185. 

Neb.—Harbine Bank of Fairbury v. 
McCune, 268 N.W. 358, 131 Neb. 419 
— Sturm V. Lloyd, 264 N.W. 150, 130 
Neb. 89—Biltwell Tire & Battery 
Co. V. Book, 200 N.W. 868, 112 Neb. 
647. 

Vt.—Barton Savings Bank & Trust 
Co. V. Bickford, 122 A. 582, 97 Vt. 
166. 

30 C.J. p 736 note 52, p 888 note 40. 
Contracts jointly with husband gen¬ 
erally see supra § 324. 

Joinder of husband in mortgage see 
infra § 345. 

Joint: 

Note of spouses as constituting 
separate or community obligation 
see infra § 520. 

Obligations for: 

Improvements on separate estate 
see infra § 333 b. 

Purchase price of property see 
infra § 332 a. 


Presumption as to principal or sore, 
tyship relation 

Where husband and wife signed 
note jointly as joint principals and 
there is nothing in the note to show 
that one is surety for the other, the 
presumption is that both are liable 
as joint principals.—^Herron v. Inter¬ 
state Life & Accident Co., 190 S.E. 
631, 55 Ga.App. 534. 

56. Wis.—Bailey v. Fink, 109 N.W. 
86, 129 Wis. 373. 

30 C.J. p 889 note 41. 

Consideration see infra subdivision c 
of this section. 

Benewal by husband 

Under Oregon laws, notes signed in 
Washington by husband only in re¬ 
newal of notes signed by both spous¬ 
es in Oregon, but not given for fam¬ 
ily expenses within such laws, and 
judgment against husband on renew¬ 
al notes, became “separate obliga¬ 
tions” of husband only.—Meng v. Se¬ 
curity State Bank of Woodland, 
Wash., 133 P.2d 293. 

57. Ga.—^Herron v. Interstate Life & 
Accident Co., 190 S.R 631, 55 Ga. 
App. 534—^Daniel v. G. Ober & Sons 
Co.. 184 S.E. 439, 52 Ga.App. 691. 

58. Ga.—Herron v. Interstate Life & 
Accident Co.. 190 S.E. 631, 55 Ga. 
App. 534. 

59. Ga—Braswell v. Federal Land 
Bank of Columbia, 139 S.E. 861, 165 
Ga. 123—Schofield v. Jones, 11 S. 
E. 1032, 85 Ga 816—Herron v. In¬ 
terstate Life & Accident Co., 190 S. 
E. 631, 55 GaApp. 534—^Daniel v. 
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G. Ober & Sons Co., 184 S.E. 439 52 

GaApp. 691. 

Apparent character of undertaking as 
controlling 

When husband and wife apparent¬ 
ly unite their credit in execution of 
joint note, and creditor intends in 
good faith to credit them jointly as 
principals in joint undertaking, and 
consideration passes to them jointly 
without division, and writing is such 
as purports to bind them for a joint 
debt, whatever their private under¬ 
standing in which creditor is not con¬ 
cerned and has no interest, writing 
is treated as embracing true sub¬ 
stance of the contract.—Herron v. In¬ 
terstate Life & Accident Co., 190 S E. 
631, 55 Ga.App. 534. 

60. Pa.—^Nevin v. Caldwell, 167 A. 

413. 110 Pa.Super. 19. 

61. Mich.—In re Lucas' Estate, 261 

N.W. 117, 272 Mich. 1. 

liffect of deposit of proceeds in wife’s 
account 

Pact that money borrowed by hus¬ 
band and wife to meet expenses of 
constructing residence on land owned 
by them by the entireties was depos¬ 
ited in wife's bank account did not 
alone make joint borrowing relate to 
wife's separate estate, as regards 
her liability on joint note.—In re 
Lucas' Estate, supra. 

Personal liability 

Wife is not personally liable for 
payment of note executed by herself 
and husband for benefit of property 
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c. Consideration 

To render a married woman liable on her promissory 
note there must be a consideration therefor, and in some 
jurisdictions it must be beneficial to her or her separate 
estate. 

To render a married woman liable on her prom¬ 
issory note there must, of course, be a considera¬ 
tion therefor.^2 a consideration beneficial to the 
wife or to her separate estate generally is suffi¬ 
cient,®^ and, although in some jurisdictions unless 
such benefit is shown there is no liability,®^ in oth¬ 
ers, if the note is given on the faith of the wife’s 
separate estate or with intent to charge her es¬ 
tate, it is sufficient.®® Money due for improve¬ 
ments and repairs on her property may be a good 
consideration,®® and, as appears infra § 185, pur¬ 
chase-money notes given by a married woman on 
her acquisition of separate property have been held 
good. In jurisdictions where a married woman is li¬ 
able only on her contracts which have relation to 
her separate estate, as discussed supra §§ 309-311, 
she is not liable on notes given by her in payment 
of the debts of another,®*^ even though her separate 
estate is indirectly benefited thereby.®® Where she 
may contract as a feme sole concerning her separate 
property, considered generally supra §§ 309-311, or 
where she is liable for household expenses by force 
of statute, considered infra §§ 335-340, her note for 
necessaries for herself or family is valid and may 
be enforced out of her separate estate,®® but such 
note is not a lien on the wife’s land*^® and does not 
restrict her power of bona fide alienation.'^^ 


§ 327 

d. Liability as Indorser 

Under statutes enabling a married woman to contract 
as though a feme sole, or with reference to her separate 
estate, she may bind herself and her separate property 
by an indorsement of a promissory note payable to her 
order. 

Under statutes authorizing a married woman to 
contract as though a feme sole, considered supra 
§ 178, or to contract with reference to her sepa¬ 
rate estate, discussed supra § 309, she may bind her¬ 
self or her separate property by an indorsement of 
a promissory note payable to her order.Where 
property is conveyed to trustees to the sole use of 
a married woman and to such uses as she may in 
writing appoint, her indorsement of a note con¬ 
stitutes such appointment and charges her separate 
estate.'^® Her liability as an accommodation indors¬ 
er or as a mere surety is considered infra § 329. 

§ 327. - Note for Benefit or Debt of Hus¬ 

band 

As a general rule in equity, and at law under various 
controlling statutes, a married woman’s note for the 
benefit or debt of her husband is invalid and her separate 
estate is not liable therefor; but such a note is valid and 
binding on her separate estate in jurisdictions where the 
statutes give a married woman full power to contract 
irrespective of any benefit to herself or her estate. A 
widow’s note for the debt of her deceased husband is 
valid. 

In general, either in equity or at law, under the 
statutes authorizing her to contract with relation to 
her separate estate, considered supra §§ 309-311, a 
married woman’s note for the benefit, or for a debt, 
of her husband is invalid,'^^ even, in some juris- 


owned or held by them by entireties. 
—In re Lucas’ Estate, supra. 

62. Mich.—Buhler v. Jennings, 14 N. 
W. 488, 49 Mich. 538. 

30 C.J. p 889 note 42. 

63. Mioh —Bennett v. Haines, 196 N. 
W. 206, 225 Mich. 185. 

30 C.J. p 889 note 43. 

Consideration, held sufficient 

(1) The defense of coverture was 
not available to a wife as against 
notes given by her and her husband 
as copurchaser of all the stock of a 
garage corporation, where she was 
shown to have furnished the main 
consideration, and admitted consid¬ 
eration, but had refused payment be¬ 
cause of the vendor’s fraud.—Bennett 
V. Haines, supra. 

(2) Other cases see 30 C.J. p 889 
note 43 [a]. 

Profit from transaction 

Fact that wife testified she ex¬ 
pected some profit from the trans¬ 
action was immaterial, as such bene¬ 
fit could not amount to the legal 
consideration contemplated by law.— 
Gordon v. Musto, 33 Luz.Leg.Reg., 
Pa., 383. 


64. Mich.—Kirby v. Orloff, 197 N.W. 
371, 226 Mich. 413. 

30 C-J. p 889 note 44. 

Benefit to separate estate generally 
see supra § 312. 

Money lent see supra § 325. 

Note for husband’s debt see infra § 
327. 

65. Neb.—^Harbine Bank of Fairbury 
v. McCune, 268 N.W. 358, 131 Neb. 
419—Gibson v. Sheen, 260 N.W. 186, 
128 Neb. 728—Biltwell Tire & Bat¬ 
tery Co. V. Book, 200 N.W. 868, 112 
Neb. 647. 

30 C.J. p 889 note 45. 

Intent to bind separate estate by con¬ 
tracts generally see supra § 317. 

Presumption as to intent in execut¬ 
ing note see infra § 328. 

66 . Mich.—Ensign v. Dunn, 148 N.W. 
343, 181 Mich. 456. 

30 C.J. p 889 note 46. 

Liability for improvements general¬ 
ly see infra § 333. 

67. Mich.—Kirby v. Orloff, 197 N.W. 
371, 226 Mich. 413, 

Note given for debt of husband see 
infra § 327. 

68. Mich.—^Kirby v. Orloff, supra. 
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Corporation in which wife owns stock 
Where a married woman, who was 
secretary and treasurer of a corpora¬ 
tion, of which she was the princi¬ 
pal stockholder, m satisfaction of a 
corporate debt gave her personal 
notes, such notes were not given 
with relation to or for the benefit of 
her separate estate, and were not 
enforceable, even though she may 
have been indirectly benefited as a 
stockholder.—Kirby v. Orloff, supra. 

69. Ind.—^Arnold v. Engleman, 3 N. 
E. 238, 103 Ind. 512. 

30 C.J. p 890 note 49. 

70. Tenn.—^Warren v. Freeman, 3 S. 
W. 513, 85 Tenn. 513. 

71. Tenn.—^Warren v. Freeman, su¬ 
pra. 

72. Mich.—Showman v. Lee, 44 N.W. 
1061, 79 Mich. 653. 

30 C.J. p 891 note 80. 

73. Mo.—Claflin v. Van Wagoner, 32 
Mo. 252. 

74. Wis.—Farmers’ & Merchants' 
Bank v. Fredericksen, 182 N.W. 
327, 173 Wis. 645. 

30 C.J. p 890 note 54. 
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dictions, where an intent to charge the separate es¬ 
tate is expressly declared in the note,'^® and the fact 
that the note is secured by mortgage on the wife’s 
land does not render her liable on the noteJ® The 
same result follows under statutes which expressly 
provide that her separate estate shall not be bound, 
or that no part of the wife’s estate shall be subject¬ 
ed to liability on any contract to answer for the 
debt of another, including her husband, unless such 
estate shall have been set aside for that purpose 
by mortgage or other conveyance.However, as 
appears supra § 325, such statutes do not render 
invalid a married woman’s note for a loan, although 
the proceeds are applied to the husband’s use; nor 
does a statute prohibiting a married woman from be¬ 
coming an accommodation indorser, guarantor, or 
surety, considered infra § 329, prevent her from 
giving her own note to pay her husband’s debt.^^ 
A negotiable note given by the wife for her hus¬ 
band’s debt is valid in the hands of a bona fide pur¬ 
chaser, notwithstanding the statutory prohibition. 

If a note is executed for the husband’s benefit only 
in part, and a part of the consideration moves to 
her, the note is valid,^! although she is liable only to 
the amount of the consideration that she receives 
but, where the contract is entire and not apportion- 


able, the fact that a part of the consideration there¬ 
for was an assumption and payment of the debts 
of her husband will render the entire instrument 
void.^3 A married woman may bind her separate 
estate by a note given for her husband’s debt, where 
the consideration is the waiver by the creditor of 
an asserted right to attack an alleged voluntary 
transfer of property to her by her husband.^4 Like¬ 
wise her note for her husband’s debt, given to carry 
out an agreement between herself and the creditor, 
and thereby obtain a conveyance to herself of real 
estate, is enforceable.^^ Where the wife has, un¬ 
der the statute, full power to contract irrespective 
of any benefit to herself or estate, her note for her 
husband’s benefit is vaIid,S6 if founded on a suffi¬ 
cient consideration ;S7 and some cases hold that in 
equity a note given for the benefit of the husband 
will create a charge on her separate estate,^8 if 
such was the intention.®^ Where a wife signs a 
note given for the husband’s debt and a mortgage 
on the homestead, on representations by the husband 
that she would not be personally liable on the note, 
she is personally liable to the mortgagee in the ab¬ 
sence of anything to show that the husband acted 
as the mortgagee’s agent in making the representa¬ 
tion, and a deficiency judgment against her and her 


Assumption of husband’s debts gen¬ 
erally see supra § 320. 

Borrowing money for benefit of hus¬ 
band see supra § 325. 

Wife’s note for benefit of husband or 
community see infra § 520. 

ITote held for benefit of hnsband 
Where two persons executed col¬ 
lateral note payable to bank, and 
on depression of collateral values, 
the makers and their wives executed 
note for which bankers reduced orig¬ 
inal collateral note by amount of the 
latter one, no money passing, second 
note was clearly an accommodation, 
intention being to lend credit to hus¬ 
band.—Gordon v. Musto, 33 LiUZ.Leg. 
Reg., Pa., 383. 

75. S.C.—Singluff v. Tindal, 19 S.E. 
137, 40 S.C. 504. 

76. Mass.—Williams v. Hayward, 
117 Mass. 532—Heburn v. Warner, 
112 Mass. 271, 17 Am.R. 86. 

Power of wife to mortgage or pledge 
her separate property to secure 
debt of her husband see infra § 
351. 

77. Ga.—Carlton v. Moultrie Bank¬ 
ing Co., 152 S.E. 215, 170 Ga. 185. 

30 C.J. p 890 note 58. 

Power of married woman to bind her 
separate estate by assumption of 
the debts of her husband see supra 
§ 320 a. 

What constitutes debt of husband see 
supra § 320 b. 

76. Ky.—Third Nat. Bank of Louis¬ 
ville v. Tierney, 110 S.W. 293, 128 


Ky. 836, 33 Ky.Law 418, 18 L.R.A., 
N.S., 81. 

30 C.J. p 890 note 59. 

Assumption of husband’s debt gen¬ 
erally see supra § 320. 

Contracts of suretyship see infra § 
329. 

79. Pa.—^Harrar v. Croney, 2 Pa.Dist. 
375, 13 Pa.Co. 193. 

SO. Ga.—Farmers* & Traders’ Bank 
V. Eubanks, 59 S.E. 193, 2 Ga.App. 
839. 

30 C.J. p 890 note 63. 

Note signed by wife as surety see 
supra § 188. 

81. Ind.—Morningstar v. Hardwick, 
29 N.E. 929. 3 Ind.App. 431. 

30 C.J. p 890 note 64. 

82. Ga.—Herron v. Interstate Life & 
Accident Co„ 190 S.E. 631, 55 Ga. 
App. 534—Harrell v. Swift & Co., 
138 S.E. 916, 37 Ga.App. 73. 

30 CJ. p 890 note 65. 

Joint note 

(1) A wife is bound on a joint note 
with her husband only for the con¬ 
sideration she received. 

Ga.—Harrell v. Swift & Co., supra. 
Ind.—Equitable Trust Co. v. Torphy, 
76 N.E. 639, 37 Ind.App. 220. 

(2) Wife, executing note jointly 
with husband for fertilizer, was not 
liable for any portion of considera¬ 
tion appropriated by husband.—Har¬ 
rell V. Swift & Co., supra. 

83. Ga.—Carlton v. Moultrie Bank¬ 
ing Co., 152 S.E. 215, 170 Ga. 185. 
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'84. Mich,—Harris v. Gates, 79 N.W. 
1098, 121 Mich. 163~Whelpley v. 
Stoughton, 70 N.W. 1098, 112 Mich. 
594. 

85. Mich.—Hamilton v. Parent 116 
N.W. 267, 152 Mich. 587. 

30 C.J. p 890 note 67. 

86. Neb.—Harbine Bank of Pairbury 
v. McCune, 268 N.W. 358, 131 Neb 
419. 

30 C.J. p 890 note 68. 

87. Neb.—Harbine Bank of Pairbury 
V. McCune, supra. 

30 C.J. p 891 note 69. 

Consideration for wife's: 

Contract assuming liability for 
husband's debt see supra § 320 a 
Note generally see supra § 326 c. 

! Extension of time on husband’s in¬ 
debtedness 

(1) Where a bank gives an exten¬ 
sion of time on the indebtedness of 
a husband and wife by taking a new 
note therefor, such extension is a 
sufficient consideration to support the 
wife’s contract to bind her separate 
estate therefor.—Harbine Bank of 
Pairbury v. McCune, 268 N.W. 358, 
131 Neb. 419. 

(2) Other cases see 30 C.J. p 891 
note 69 fa]. 

88. Ala.—^Nunn v. Givhan, 45 Ala 
370. 

30 C.J. p 891 note 70. 

89. U.S.—Orange Nat. Bank v. Trav- 
er, C.C.Or., 7 P. 146, 7 Sawy. 210. 

30 C.J. p 891 note 71. 



41 C.J.S. 


HUSBAND AND WIFE 


§ 329 


separate property may properly be entered where 
the mortgaged property does not bring enough to 
pay the debt.^® 

Por debt of deceased husband. A note given by 
a widow to a creditor of her deceased husband is 
valid provided it is supported by a sufficient consid¬ 
eration.^^ 

§ 328. - Presumption of Intent to Charge 

Separate Estate 

In some jurisdictions the signing of a note by a mar¬ 
ried woman creates a presumption of an intent to charge 
her separate estate; but in others such intent must be 
affirmatively shown, an express statement of such intent 
being required under some statutes. 

The signing of a note by a married woman is 
held, in some jurisdictions, to create a presumption 
of consideration, and of an intent to charge her 
separate estate and in jurisdictions where a mar¬ 
ried woman may bind her separate estate by an in¬ 
dorsement of a promissory note payable to her or¬ 
der, considered supra § 326 d, such an indorsement 
has been held to raise a presumption of an intent to 
charge her separate estate.^2 in other jurisdictions, 
however, such intent must be affirmatively shown.^^ 
Under some statutes the intention to charge the sep¬ 
arate estate must be expressly stated in the note,95 
or there must be a benefit accruing to the estate.^® 


§ 329. Guaranty and Suretyship 

Under some statutes a married woman may bind her 
separate estate by a contract of guaranty or suretyship; 
under others she may do so only in certain instances op 
under certain conditions; and under still others she is 
expressly prohibited from doing so. In equity a married 
woman may bind her separate estate by her contracts as 
surety. 

Where the statute places no restriction on a mar¬ 
ried woman’s right of contract with persons oth¬ 
er than her husband, so that, under the rules con¬ 
sidered supra § 188, her contracts of suretyship are 
valid, a married woman maj^ bind her separate es¬ 
tate as surety,®"^ for her husband,®® and a contract 
of suretyship by a married woman raises a presump¬ 
tion that she intends thereby so to bind her separate 
estate.®® Statutes limiting the contracts of mar¬ 
ried women to matters in connection with, or in re¬ 
lation to, their separate estates are generally deemed 
not to authorize a wife to bind her estate by a con¬ 
tract of suretyship,1 even with her husband’s con¬ 
sent but in some jurisdictions her contracts of 
suretyship are valid and enforceable if made on the 
faith of her separate estate and with reference 
thereto,^ or made with the intention on her part to 
bind such estate,^ as where she creates a lien or 
encumbrance on her separate property,® or in con¬ 
nection with a benefit to herself or to her separate 
estate or business,® or for the sole benefit of her sep¬ 
arate estate.*^ In order that the wife’s contract of 


90. S.D.—Christian v. Boepple, 175 
N.W. 194, 42 S.D. 337. 

91. Ga.—Brazen v. Hearn, 127 S.E. 
479, 33 Ga.App. 490. 

Receipt of assets from estate of de¬ 
ceased husband as determining 
sufficiency of consideration for note 
given by widow for his debt see 
Bills and Notes, § 150 d (2). 
Sufficiency of consideration 

(1) Widow’s voluntary assumption 
of the payment of a preexisting in¬ 
debtedness of her deceased husband 
is not a sufficient consideration to 
support her note for the amount of 
the debt.—Beauchamp v. Beauchamp, 
248 S.W. 502, 198 Ky. 185. 

(2) Although a detriment to the 
promisee is as good a consideration 
as a benefit to the promisor, the 
payee of a note executed by a wife, 
who had voluntarily assumed the 
payment of her husband’s debt after 
his death, suffered no detriment, 
where he did nothing which he was 
not bound to do, or refrained from 
doing nothing which he had a right 
to do in return for the note.—Beau¬ 
champ V. Beauchamp, supra. 

92. Ga.—Temples v. Equitable 

Mortg. Co., 28 S.E. 232, 100 Ga. 503, 
62 Am.S.R. 326. 

30 C.J. p 891 note 74. 

Burden of proof to show intent of 


married woman to bind her sepa¬ 
rate estate see infra § 438. 

Presumption of married woman’s in¬ 
tent to charge her separate estate 
by contracts entered into by her 
generally see supra § 317 b. 

93. Mo.—Claflin v. Van Wagoner, 32 
Mo. 252. 

94. Neb.—Sturm v. Lloyd, 264 N.W. 
150, 130 Neb. 89. 

30 C.J. p 891 note 75. 

Express stipulation 

An express stipulation in the note 

that the wife intends to bind her sep¬ 
arate estate conclusively establishes 

that intent.—Sturm v. Lloyd, supra. 

95. Tenn.—^National Exchange Bank 
V. Cumberland Lumber Co., 47 S.W. 
85, 100 Tenn. 479. 

30 C.J. P 891 note 76. 

96. Mass.—Willard v. Eastham, 15 
Gray 328, 77 Am.D. 366. 

30 C.J. p 891 note 77. 

97. Wis.—^First Nat. Bank of Mil¬ 
waukee V. M ilwaukee Patent Leath¬ 
er Co., 190 N.W. 822, 179 Wis. 117, 
26 A.L.R. 349. 

30 C.J. P 740 note 46, p 891 note 86. 

98. Nev.—Car tan v. David, 4 P. 61, 
18 Nev. 310. 

99 . Mo.—Metropolitan Bank v. Tay¬ 
lor, 62 Mo, 338. 

30 C.J. p 892 note 87. 
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1. Mich.—Monroe State Sav. Bank 
V. Orloff, 205 N.W. 596, 232 Mich. 
486. 

30 C.J. p 740 note 49, p 892 note 88. 

2. Tex.—Wilson v. Dearborn, Civ. 
App., 179 S.W. 1102. 

3. Neb.—Biltwell Tire & Battery Co. 
V. Book. 200 N.W. 868, 112 Neb. 647. 

30 C.J. p 892 note 89. 

4. Neb.—Falstaff Brewing Corpora¬ 
tion V. Smith, 284 N.W. 868, 136 
Neb. 49. 

30 C.J. p 741 note 51, p 892 note 90. 

Renewal note by married woman as 
husband’s surety, without other con¬ 
sideration, is subject, as was prior 
note, to defense that there was no 
intent to bind separate estate.—First 
Nat. Bank v. Ernst, 219 N.W. 798, 117 
Neb. 34. 

5. Idaho.—Bank of Commerce, Ltd. 
V. Baldwin, 93 P. 504, 14 Idaho 75, 
17 L.R.A.,N.S., 676. 

30 C.J. p 741 note 52. 

Mortgage or pledge of separate prop¬ 
erty see infra §§ 342-360. 

6. N.J.—^Newark Trust Co. v. Cur¬ 
tiss, 89 A. 990, 85 N.J.Law 491. 

30 C.J. p 741 note 53, p 892 note 91. 

7. Mich.—Fitzgerald v. Harry I. 

I Garson Productions, 190 N.W. 695, 

221 Mich. 88. 
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suretyship may be enforceable, she must have been 
possessed of a separate estate at the time the con¬ 
tract was made,S although the fact that she pos¬ 
sessed a separate estate at the time of making the 
contract does not of itself show that it was made 
with reference to such estate.^ 

Statutory prohibitions. In some jurisdictions, for 
the intended protection of their property, married 
women are by statute expressly prohibited from 
binding their separate estates by becoming, accord¬ 
ing to the varying language of the acts, guarantors, 
sureties, or accommodation indorsers.^0 Under the 
statutes in other jurisdictions no part of the wife’s 
estate may be bound by her contract to answer for 
the debt of another, including her husband, unless 
such estate is set apart by deed of mortgage or 
other conveyance.^i Contracts in violation of these 
statutes are unenforceable,!^ or at least may be 
avoided at the wife’s election!^ except as ag?Hnst 
bona fide purchasers without notice.!^ Under a 
statute in which the prohibition is directed against 
the husband only, a married woman cannot, direct¬ 


ly or indirectly, bind her separate estate as surety 
for her husband.!^ 

Estoppel and validation by subsequent act. Where 
the statute positively prohibits a married woman 
from entering into contracts of suretyship, it has 
been held that no estoppel arises to prevent her from 
invoking the courts to apply the statute and avoid 
the obligation as far as she and her property are 
concerned,!® even though she has falsely certified 
on the face of the instrument that it was given for 
her own personal use and not as surety.!^ Howev¬ 
er, where the statute is directed against obligations 
of the husband only, it has been held that the wife 
may be estopped from asserting that the obligation 
is that of her husband rather than that of a third 
person ;!S and it has also been held that an es¬ 
toppel may arise where the contract recites that the 
wife is acting as principal for her own benefit,19 
but there is no estoppel where the person lending 
money on such representation knows the facts and 
is not misled.20 Where the wife lacks the capac¬ 
ity to enter into a binding contract of guaranty or 


8 . U.S.—Ankeney v. Hannon, Ohio, 
13 S.Ct, 206, 147 U.S. 118, 37 L.Ed. 
105. 

30 C.J. p 892 note 92. 

9. Iowa,—Union Stock Yards Nat. 
Bank v. Coffman, 70 N.W. 693, 101 
Iowa 594. 

10. 'Ga,—Gunby v. Turner, 21 S.E.2d 

640, 194 Ga. 37S—Bowden v. Grim- 
sley, IS S.E2d 683, 193 Ga. 392— 
Herron v. Interstate Life & Acci¬ 
dent Co., 190 S.E. 631, 55 Ga.App. 
534—Lovelady v. Moss, 179 S.E. 
168, 50 Ga.App. 652—Dunnaway v. 
Port, 178 S.E. 163, 50 Ga.App. 330 
—Baxter v. Bank of Grantville, 172 
S.E. 810, 48 Ga.App. 458—Hutche¬ 
son V. May, 151 S.E. 657, 40 Ga. 
App. 746—Rhodes v. Gunn, 128 S.E. 
213, 34 Ga.App. 115—Harris v. 

Dickson, 110 S.E. 507, 28 Ga.App. 
204. 

Pa.—Comme-rcial Acceptance Corpo¬ 
ration V. Ruppel, 146 A. 98, 296 Pa. 
88 . 

30 C.J. p 892 note 96. 

Suretyship, hut not guaranty, proMh. 
ited 

A statute expressly prohibiting- a 
married woman from making a con¬ 
tract of suretyship has been held 
not to prevent her from binding her 
separate estate by a contract of 
guaranty.—Wilson Bros. v. Heard, 
167 S.E. 913, 46 Ga.App. 497. 

11. Ky.—Britton v. Marcum, 128 S. 
W.2d 553, 278 Ky. 138—People’s 
Bank v. Baker, 38 S.W.2d 225, 238 
Ky, 473. 

30 C.J. p 893 note 97. 

Assumption of husband’s debts gen¬ 
erally see supra § 320. 


Guaranty binding partnership inter¬ 
est 

Married woman, member of part¬ 
nership executing contract guaran¬ 
teeing draft given in payment for 
shipment, was liable on guaranty to 
extent at least of interest in firm 
property, statute restricting her lia¬ 
bility as surety not applying.—Mem- 
hard v. Alfred Gabrielsen Co., 5 S.W. 
2d 1070, 224 Ky. 238. 

Pledge as conveyance 
A pledge of collateral is a “con¬ 
veyance,” within meaning of statute 
prohibiting the subjecting of the es¬ 
tate of a married woman to any lia¬ 
bility as surety unless her estate is 
set apart for that purpose by deed 
of mortgage or other “conveyance,” 
and hence the collateral' pledged by a 
married woman to secure a surety¬ 
ship obligation may be subjected to 
the payment of that obligation.— 
Staten v. Louisville Trust Co., 158 S. 
W.2d 387, 289 Ky. 258. 

12. Ga.—Central Bank & Trust Corp. 
V. Almand, 69 S.E. Ill, 135 Ga. 231. 

30 C.J. p 893 notes 98, 99. 

13. Ga.—Baxter v. Bank of Grant¬ 
ville, 172 S.E. 810, 48 Ga.App. 458 
—Colquitt V. Dye, 114 S.E. 643, 
29 Ga.App. 247. 

14. Ga.—Dunnaway v. Port, 178 S.E. 

163, 50 Ga.App. 330—Baxter v. 

Bank of Grantville, 172 S.E. 810, 
48 Ga.App. 458—Tuck v. Kellum, 
137 S.E. 102, 36 Ga.App. 465—Col¬ 
quitt V. Dye, 114 S.E. 643, 29 Ga. 
App. 247. 

15. Ala.—Thomas v. Davis, 2 So 2d 
616. 241 Ala. 271—Durr Drug Co. 
V. Acree, 194 So. 544. 239 Ala. 194 
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—Noel V. Tucker, 171 So. 640, 233 
Ala. 337—Ex parte Lacy, 168 So. 
554, 232 Ala. 525—Continental Life 
Ins. Co. of St. Louis, Mo., v. Brandt, 
154 So. 903, 228 Ala. 570—Sims v! 
Hester, 153 So. 281, 228 Ala. 321 
—^Alabama Farm Bureau Credit 
Corporation v. Helms, 151 So. 5S9, 
227 Ala. 636—Dewberry v. Bank of 
Standing Rock, 150 So. 463, 227 Ala. 
484—Bell V. Henderson Nat. Bank,. 
143 So. 568, 225 Ala. 398. 

Mich.—Dowagiac Nat. Bank v. Maier, 
280 N.W. 86, 285 Mich. 1. 

30 C.J. p 893 note 3. 

16. Ala.—Thomas v. Davis, 2 So.2d 
616, 241 Ala. 271—Durr Drug Co. v. 
Acree, 194 So. 544, 239 Ala. 194— 
Ex parte Lacy, 168 So. 554, 232 Ala. 
525—Continental Life Ins. Co. of 
St. Louis, Mo., V. Brandt, 154 So. 
903, 228 Ala. 570—Corinth Bank & 
Trust Co. V. Pride, 79 So. 255, 201 
Ala. 683. 

30 C.J. p 779 note 26. 

17. Pa.—Murray v. McDonald, 84 A.. 
579, 236 Pa. 26. 

30 C.J. p 894 note 12. 

18. Ala.—Little v. People’s Bank of 
Mobile, 96 So. 763, 209 Ala. 620. 

19. Ind.—Cummings v. Martin, 27 N. 
E. 173, 128 Ind. 20. 

Vt.—Barton Sav. Bank & Trust Co. 

V. Bickford, 122 A. 582, 97 Vt. 166. 
30 C.J. p 894 note 13. 

Estoppel in pais against married wo¬ 
man generally see supra § 216. 

90. Ind.—^Neighbors v. Davis, 73 N- 
E. 151, 34 Ind.App. 441, 

30 C.J. p 894 note 14. 
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suretyship unless she does so with the intention of ■ 
binding her separate estate, she cannot be estopped 
to deny such intention, since want of legal capacity 
cannot" be supplied by estoppel.^i Mere knowledge 
on the part of the husband and wife at the time of 
the transaction that her promise as surety was not 
binding does not change the rule so as to make her 
liable.22 It has been held that the only way a wife 
can validate such a contract by her subsequent con¬ 
duct is by suffering a judgment to be taken against 
her.^^ Obviously a married woman is not estopped 
to contend that her separate estate is not bound by 
her contract of suretyship, where the elements of 
estoppel are not present.24 

Powers in equity. In equity a married woman 
may charge her separate estate by her contracts as 
surety,25 although such power may be restrained by 
the instrument creating the separate estate,^® and it 
has been held in some jurisdictions that the power 
does not exist unless given by the creating instru- 
ment.^*^ However, the rule prevailing in some ju¬ 
risdictions that the intention to charge must be ex¬ 
pressed in the instrument, at least where the con¬ 
tract is not for the benefit of the wife or her sep¬ 
arate estate, as discussed supra § 317, is applicable 
to contracts of suretyship,2S although in some ju¬ 
risdictions it has been held that, where a wife en¬ 
ters into a written contract of suretyship, an in¬ 
tention to bind her separate estate will be pre- 
sumed.29 An express intent to charge has been 
held insufficient unless a benefit moves to the wife 
but, on the other hand, it has been held that, where 
the instrument declares an intention to charge the 
vvife's separate estate, the debt will be considered at 
law to have been contracted for her benefit.^i 

21. Neb.—Falstaff Brewing Corpora¬ 
tion V. Smith, 2S4 N.W. 868, 136 
Neb. 49. 

22. Ga.—Rhodes v. Gunn, 128 S.B. 

213, 34 Ga.App. 115. 

23. Ga.—Baxter v. Bank of Grant- 
ville, 172 S.E. 810, 48 Ga.App. 458. 

Confession of judgment see infra § 

330. 

24. Ga.—Boss V. Ed. & Al. Matthews, 

Inc., 181 S.E. 688, 51 Ga.App. 889. 

25. U.S.—Stephen v. Beall, D.C., 22 
Wall. 329, 22 L.Ed. 786. 

30 C.J. p 894 note 15. 

26. Ga.—Kempton v. Hallowell, 24 
Ga. 52, 71 Am.D. 112. 

27. S.C.—Ewing v. 

417, 5 Am.D. 557. 

28. N.T.—Yale v. Dederer, 22 N.Y. 

450, 78 Am.D. 216, 20 How.Pr. 242. 

30 C.J. p 894 note 19. 

29. Kan.—^Deering v. Boyle, 8 Kan. 

525, 12 Am.R. 480. 

30 C.J. p 894 note 20. 

41 C.J.S.-52 


§ 330 

IVhat constitutes guaranty or suretyship. The 
tests for determining whether a married woman s 
contract is one of guaranty or suretyship, consid- 
ered supra § 1S8, are applied in determining wheth¬ 
er or to what extent her separate estate may be 
charged under contracts of that nature.*"-' 

Rccoz'cry of funds. Where money drawn from 
a joint account of husband and wife is applied to a 
debt of the husband, if the money so drawn repre¬ 
sents funds borrowed from the creditor by the wife 
for the purpose of applying them to the husband’s 
debt, the transaction is in effect one of suretyship, 
and the wife may recover or have credited to her 
the sum so applied,but if the money so drawn 
represents individual funds of the husband the wife 
is not entitled to the money or to a credit therefor.^'^ 

§ 330. Confession of Judgment 

Where a married woman may be subjected to a 
Judgment on a contract relating to her separate estate, 
she may charge such estate by a confession of judgment 
on a contract for which she is liable. 

Where, under the statutes, a valid judgment may 
be rendered against a married woman in connection 
with contracts relating to her separate estate, she 
may charge such estate by a confession of judgment 
on a contract for which she is liable,*® and it has 
been held that, although she is not liable in action, 
she may charge her separate estate by directing her 
attorney to allow judgment to be taken against 
her.S6 However, it has been held that if the con¬ 
tract is one that the wife is not authorized to make 
her confession of judgment will be void.37 Where 
there is nothing on the face of the contract to show 
that it is one prohibited by statute it is prima facie 
valid,but may be shown to be invalid by anyone 

not a “suretyship,” and guarantor’s 
separate estate was bound thereby.— 
Wilson Bros. v. Heard, 167 S.E. 913, 
46 Ga.App. 497. 

33. Ga.—McRitchie v. Atlanta Trust 
Co., 152 S.E. 834, 170 Ga, 296. 

34. Ga.—McRitchie v. Atlanta Trust 
Co., supra. 

35. N.C.—Federal Land Bank of Bal¬ 
timore V. Garman, 18 S.E.2d 182, 
220 N.C. 585. 

Pa.—Ponevyezh Building & Loan 
Ass’n V. Shandelman, 170 A. 340, 
111 Pa.Super. 423—Geist v. Kelly, 
20 Erie Co. 224, 52 York Leg.Rec. 
107. 

30 C.J. P 912 note 91. 

36. N.Y.—Palen v. Starr, 7 Hun 422. 

37. Pa.—Ponevyezh Building & Loan 
Ass'n V. Shandelman, 170 A. 340, 
111 Pa.Super. 423. 

30 C.J. P 912 note 93. 

38^ N.C.—Federal Land Bank of Bal- 


30. N.J.—Perkins v. Elliott, 22 N.J. 
Eq. 127, reversed on other grounds 
23 N.J.Eq. 526. 

31. Ohio.—^Biedinger v. Goebel, 5 
Ohio Dec., Reprint, 492, 6 Am.L. 
Rec. 282. 

32. Ga.— McRitchie v. Atlanta Trust 
Co., 152 S.E. 834, 170 Ga. 296. 

Wife held surety 

Where a promissory note is signed j 
by one person, and his wife signs on 
it the following entry, “I do hereby 
subject and make liable my individ¬ 
ual and personal real and separate 
estate to the payment of the within 
note,” the undertaking of the latter 
is that of surety only and not of 
3 S.C.Eq. I joint principal.-McIntyre v. Moore. 
31 S.E. 144, 105 Ga. 112. 

Wife held not surety 

Contract whereby married woman 
for separate consideration guaranteed 
seller payment at maturity of goods 
purchased by corporation, waiving 
notice.^ was a contract of “guaranty, 
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§331. Debts Contracted before Marriage 

At common law the estate of a married woman is not 
liable for her antenuptial debts unless she indicates by 
some act that she intends to charge her property. Un¬ 
der appropriate statutory provisions her estate may be 
chargeable with such debts. 

At common law the estate of a married woman 
is not liable for her debts contracted before mar¬ 
riage.^® The only ground on which such estate 
can be reached in equity for her antenuptial debts 
is that of appointment, that is, some postnuptial act 
of hers indicating an intention to charge her prop¬ 
erty,and her promise to pay an antenuptial debt 
out of some fund other than her separate estate 
is not an appointment indicating an intention to 
charge her separate estate.-^^ ^ discharge of a 
husband in bankruptcy, although it extinguishes the 
debt as to him, and suspends the legal remedy as 
to the wife during coverture, does not afford any 
ground for proceeding in equity to charge the wife’s 
separate estate with her antenuptial debts.^^ By 
express statutory provision, or by necessary impli¬ 
cation arising from the terms of the statute, the 
separate estate of a married woman may be charge¬ 
able with debts contracted by her before marriage.'*^ 

§ 332. Purchase Money and Prior Encum¬ 
brances 

a. In general 

b. Prior encumbrances 


a.. In GoneraJ 

Separate property acquired by a married woman may 
be charged with liability for the purchase price thereof- 
and under some statutes, but not others, her separate 
estate apart from the property purchased may also be 
charged. 

A contract by which a married woman acquires 
separate property is a contract made by her with 
respect to, or for the benefit of, her separate es- 
tate,45 and she may give a valid obligation for the 
purchase price,^6 or for money borrowed to pay 
the price, although some authorities have held 
that the borrowing of money by a married woman, 
before the purchase of separate property, and for 
the purpose of buying such property, is not a con¬ 
tract with respect to her separate estate.48 The 
liability incurred, or obligation given, for the pur¬ 
chase price may be enforced against the wife’s sep¬ 
arate estate.49 Under some statutes, however, a 
married woman cannot bind her separate estate by 
a contract to purchase land on credit,5® nor can a 
married woman’s separate estate, other than the 
property purchased, be charged with liability for 
the purchase money,^^ unless the property pur¬ 
chased has been disposed of or lost or consumed 
or so commingled with other property that it is 
impracticable to charge it separately.52 

Whatever the rule as to the liability of the sep¬ 
arate estate generally, the property purchased may 
be charged, at least in equity, with liability for the 
purchase price evidenced by note or otherwise,^^ 
or for money borrowed to pay such purchase price,54 


timore v. Garman. 18 S.E.2d 182, 
220 N.C. 585. 

Pa.—Ponevyezh Building & Loan 
Ass’n V. Shandelman, 170 A. 340, 
111 Pa.Super. 423. 

30 C.J. p 912 note 94. 

33. Pa.—Crawford v. Crawford, 17 
Pa.Dist. 173. 

4r0. N.T.—Vanderheyden v. Mallory, 
1 N.T. 452, reversing 3 Barb.Ch. 9. 

Liability of husband at common law 
see supra § 47. 

41. N.Y.—^Vanderheyden v. Mallory, 
supra. 

42. N.Y.—Vanderheyden v. Mallory, 
supra. 

43. N.T.—^Vanderheyden v. Mallory, 
supra. 

44. Fla.—McGill v. Cockrell, 88 So. 
268, 81 Fla. 463. 

30 C.J. p 912 note 1. 

45. Ark.—Sid way v. Nichol, 34 S.W. 
529, 62 Ark. 146. 

30 C.J. p 912 note 2. 

46. Mich.—Monroe State Sav. Bank 
V. Orloff, 205 N.W. 596, 232 Mich. 
486. 

30 C.J. p 912 note 3. 


Mortgage for purchase price see infra 
§ 346. 

Personal liability of wife for pur¬ 
chases generally see supra § 187. 

47- Ark.—Sidway v. Nichol, 34 S.W. 

529, 62 Ark. 146. 

30 C.J. p 912 note 4. 

48. N.H.—Messer v. Smyth, 58 N.H. 
298—Ames v. Foster, 42 N.H. 381. 

49. Fla.—Craven v. Hartley, 135 So. 

899, 102 Fla. 282—Citizens’ Bank & 
Trust Co. V. Smith, 123 So. 694, 97 
Fla. 609, denying rehearing 121 So. 

900, 97 Fla. 601—Frosen v. Capo, 
102 So. 158, 88 Fla. 236. 

30 C.J. p 913 note 6. 

Where no mortgage has been given, 

I the rule stated in the text applies.— 
Sumner v. Osborne, 135 So. 513, 101 
Fla. 742—Citizens’ Bank & Trust Co. 
V. Smith, 121 So. 900, 97 Fla. 601, 
rehearing denied 123 So. 694, 97 Fla. 
609. 

Although wife turns property over 
to husband with the seller’s knowl¬ 
edge, she may nevertheless bind her 
separate estate for the purchase price 
thereof by an original undertaking.— 
Gibson v. General Motors Acceptance 
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Corporatiom, 167 S.E. 203, 46 Ga.App. 
201 . 

50. Miss.—Morrison v. Kinstra, 55 
Miss. 71. 

51. Pa.—Mahon v. Gormley, 24 Pa. 
80. 

52. Fla.—Sumner v. Osborne, 135 So. 
513, 101 Fla. 742—Citizens' Bank & 
Trust Co. V. Smith, 123 So. 694, 

97 Fla. 609, denying rehearing 121 
So. 900, 97 Fla. 601. 

53. Fla.—Craven v. Hartley, 135 So. 
899, 102 Fla. 282—Sumner v. Os¬ 
borne, 135 So. 513, 101 Fla. 742— 
Morgan v. Simpson, 125 So. 350, 

98 Fla. 1155—Citizens’ Bank & 
Trust Co. V. Smith, 123 So. 694, 
97 Fla. 609, denying rehearing 121 
So. 900, 97 Fla. 609—Frosen v. Ca¬ 
po, 102 So. 158, 88 Fla. 236. 

30 C.J. p 734 note 98, p 738 note 6, 
p 913 note 12. 

54. Fla.—Craven v. Hartley, 135 So. 
899, 102 Fla. 282. 

Va.—Triplett v. Romine, 33 Gratt 
651, 74 Va. 651. 

On wife’s failure to execute a 
mortgage on the property as agreed 
with the lender, the lender becomes 



HUSBAND AND WIFE 


§ 332 


41 C. J. S. 

even in the hands of subsequent purchasers from 
the married woman.^^ The rule is not aifected by 
the fact that a note given by the wife for the pur¬ 
chase price may be void as a personal obligation,^6 
for the wife will be estopped to deny the vendor’s 
right to subject the land to the payment of the pur¬ 
chase price and even an assignee of the note ma^^ 
enforce a lien for the purchase money.58 

A vendor’s lien is not prevented because the pur¬ 
chaser is a married woman ;59 but the equity or 
lien sought to be enforced is restricted to the land 
purchased.®® It has also been held that, where 
a wife consents to the purchase of land by her 
husband with money bequeathed to her, whether or 
not the money constitutes her separate estate, the 
land will be liable for a balance of the purchase 
price.® ^ 

Trustee's note. A trustee of the wife’s separate 
estate may bind the trust estate by his note for the 
purchase price of property for her separate use.®^ 

Husband's obligation for purchase price. Where 
the husband gives his personal note for the bal¬ 
ance of the purchase money of land bought by the 
wife, it has been held that the vendor has no lien 
on the land for such balance,®® but it has also been 
held that a vendor who takes the husband’s judg¬ 
ment note may enforce the judgment against the 
land.®^ An agreement that one who advances part 
of the purchase price for lands purchased by a hus¬ 
band and wife, the legal title being conveyed to the 
wife alone, shall have a lien thereon for such 
amount advanced is good against the husband to the 


extent of his marital interest in the land.®^ 

Joint obligation for purchase price. Property 
conveyed to a married woman may be subjected to 
liabilit}' for payment of the purchase price, although 
a note or other obligation to secure it is executed 
jointl}’ by husband and wife;®® but it has been 
held that rents accruing from the wife’s real es¬ 
tate are not subject to attachment on a judgment 
accompanying a mortgage given by her and her hus¬ 
band for the purchase money.®* Where title to 
land is taken in the name of the wife, and a joint 
note executed by the husband and wife as evidence 
of a loan negotiated to raise the purchase money is 
invalid as to the wife on account of her coverture, 
the payee of the note cannot subject the land to its 
payment, no fraud being shown.®® Under some stat¬ 
utes it has been held that, where a wife joins her 
husband in a note and mortgage to secure the 
purchase price of land conveyed to her as a part 
of her separate statutory estate, the mortgage is 
chargeable on a separate equitable estate owned by 
her when the debt was contracted.®® If land is 
conveyed to husband and wife, a note given by them 
for the purchase price"^® or for money borrowed for 
the purchase price*^^ cannot be enforced against the 
wife’s separate estate. W’here a husband and wife 
contract to buy personal property to be paid for as 
delivered, the separate estate of the wife cannot 
be charged for the purchase price of so much of 
the property as is not delivered and accepted.*^® 

b. Prior Encuinbrances 

Property conveyed to a married woman remains liable 
for existing encumbrances thereon; and, where she as- 


entitled to an equitable lien for the 
amount lent and applied to the pur¬ 
chase price, and the fact that the 
agreement is in parol is immaterial. 
—Craven v. Hartley, supra. 

55. Ohio.—Ogle V. Ogle, 41 Ohio St. 
359. 

30 C.J. P 738 note 7. 

56. Fla.—Sheridan v. Respess, 3 So. 
2d 704, 147 Fla. 626. 

30 C.J. p 734 note 1. p 913 note 14. 

57. Ky.—^Weller v. Monroe, 55 S.W. 
1078, 21 Ky.L. 1705. 

58. Ind.—Perry v. Roberts, 30 Ind. 
244, 95 Am.D. 689. 

30 C.J. p 913 note 15. 

59. Ind.—^Anderson v. Tannehill, 42 
Ind. 141—Cox’s Adm’r v. Wood, 20 
Ind. 54—Haugh v. Blythe’s Ex’rs, 
20 Ind. 24—Bryson v. Collmer, 71 
N.E. 229, 33 Ind.App. 494. 

Miss.—Johnson v. Jones, 51 Miss. 
860. 

Tex.—Matlock v. Glover, 63 Tex. 231 
—Perry v. Woodson, 61 Tex. 228— 
Davis V. Wheeler, Civ.App., 23 S.W. 
435. 


30 C.J. P 738 note 8, p 913 note 12 
[a]. 

Conveyance to spouses as tenants by 
entirety 

Vendor of lands to tenants by the 
entirety, the husband executing his 
note for the price, which is unpaid, or 
the wife paying a part of the consid¬ 
eration and the husband giving his 
note for the balance, which remains 
unpaid, the wife being chargeable 
with knowledge of the facts, can en¬ 
force his lien against the lands.— 
Simmons v. Meyers, 112 N.E. 31, 61 
Ind.App. 403, 

60. Pa.—Baum v. Birchall, 1 Pa,Dist. 

123, 11 Pa,Co. 222. 

30 C.J. P 738 note 9. 

Iiien on wife’s equitable estate 

Where married woman contracted 
to purchase real estate without hus¬ 
band joining, vendors on her default 
were entitled to lien on wife’s equita¬ 
ble estate vested in her by trans¬ 
action, for payment of price, and 
such lien could be enforced by fore¬ 
closure.—Thaden v. Swartz, 128 So. 
425, 99 Fla. 1082. 


61. Ky.—^Lynam v. Green, 9 B.Mon. 
363. 

62. Ky.—Lewis v. Harris, 4 Mete. 
353 

63. Ill.—Cowl V. Varnum, 37 Ill. 181. 
G&. Pa.—Pittsburgh Ins. Co, v. 

Groves, 3 Pittsb. 401. 

65. Mo.—Pearl v. Hervey, 70 Mo. 
160. 

66. Ala.—Lammons v. Allen, 6 So. 
915, SS Ala. 417. 

30 C.J. p 914 note 22. 

67. Pa.—Dickey v. Montgomery, 12 
Lanc.Bar 156. 

68. Pa.—Bigler v. Wilson, 6 A. 134, 
3 Pa.Cas. 444. 

69. Ala.—Turner v. Kelly, 70 Ala. 85. 

70. Mich.—Lutz v. Dutmer, 282 N. 
W. 431, 286 Mich. 467—Doane v. 
Feather, 78 N.W. 884, 119 Mich. 
691. 

71. Mich.—Jarzembinski v. Plodow- 
ski, 195 N.W. 681, 225 Mich. 104. 

72. Fla.—Persons v. Tyree, 161 So. 
408, 119 Fla. 288. 
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sumes the payment of the debts secured, her separate 
estate may be charged for any resulting deficiency. 

Land on which there are existing encumbrances 
when conveyed to a married woman remains liable 
for their payment,'^* although, because of the dis¬ 
ability of coverture, her covenant to pay the en¬ 
cumbrance would not have bound her or any of 
her separate property except the land so conveyed.^^ 
Where a married woman, authorized to bind herself 
by contract, agrees to pay a mortgage or other en¬ 
cumbrance on property which she purchases, her 
separate estate is liable for any resulting deficien¬ 
cy. '^5 Where the wife exchanges a lot constituting 
her separate property, promising to remove an en¬ 
cumbrance thereon, equity will compel a sale of the 
property taken by her in exchange for payment of 
the encumbrance.^® Where property is purchased 
by husband and wife jointly or by the entirety, and 
the deed recites that the property is subject to a 
mortgage which the grantees agree to pay, the 
wife s separate estate is not deemed to be involved 
or benefited,^^ and cannot be charged with liabili¬ 
ty,at least in the absence of such an instrument 
as the statute requires to be executed in order to 
bind the wife on a joint obligation with her hus¬ 
band."^ 

§ 333. Improvements and Materials Furnished 

a. In general 

b. Contracts by husband and joint con¬ 

tracts 

c. Lien 

a. In General 

A married woman's separate estate is liable for labor 


etna materials Turnisneo L..e necessary fmprovema«* 
thereof if she personally or through an agent contract, 
for such labor and materials. 


For work and labor performed and materials fur- 
nished for the necessary improvement of her sepa¬ 
rate estate a married woman may in equity charge 
her separate estate,«« irrespective of the mechanic’s 
lien statutes.8i In order to charge her estate fo^ 
such obligations it is essential that she have knowl¬ 
edge that the improvements or materials are be 
ing furnished and that she assent to the conditions 
on which they are being furnished.*2 So, in the 
absence of ratification, a wife’s separate estate can¬ 
not be charged for materials which she did not her¬ 
self or through an agent cause to be furnished S® 
Repairs ordered independently by her father, who 
resides with her, will bind neither the wife nor her 
estate.®^ A debt contracted by a married woman 
for the improvement or preservation of her separate 
estate is presumed iH some jurisdictions to have been 
intended to charge such estate,«5 but in other ju- 
fisdictions the debt must be expressly charged on 
the separate estate.®® Under some statutes a writ¬ 
ing joined in by the husband is necessary to bind 
a married woman’s separate estate for the cost of 
improvements and materials fumished.®^ Under a 
provision authorizing the separate property of a 
married woman to be charged in equity and sold for 
money or thing due on an agreement made by her 
in writing for the benefit of her separate property, 
her separate property cannot be charged for re¬ 
pairs and improvements in accordance with the 
terms of an instrument unless such instrument falls 
within the meaning of an agreement in writing.®® 

Money borrowed for improvements. A married 


73. Fla.—Sumner v. Osborne, 135 So. 
513, 101 Fla. 742. 

30 C.J. p 914 note 27. 

74. N.Y.—Brown v. Hermann, 14 
Abb.Pr. 394. 

Ohio.—Brewer v. Maurer, 38 Ohio St 
543. 43 Am.R. 436. 

75. Fla.—Sumner v. Osborne, 135 So. 
513, 101 Fla. 742. 

30 C.J. p 914 note 30. 

76. Mo.—Pratt v. Eaton, 65 Mo. 157. 

77. Mich.—^Wilmarth v. Buys, 248 N. 
W. 623, 263 Mich. 285—Ehinger v 
Fiske. 246 N.W. 204, 261 Mich. 240 
—Duncan v. Kirker, 233 NW 341 
252 Mich. 353. 

78. Mich.—Ehinger v. Fiske, 246 N 
W. 204, 261 Mich. 240—Duncan v! 
Kirker, 233 N.W. 341, 252 Mich. 353. 

79- Mich.—Wilmarth v. Buys, 248 
N.W. 623, 263 Mich. 285. 

80. Fla.—^Atkins v. Kendrick, 190 So. 
348, 138 Fla. 776—Smith v. Chap¬ 
man, 156 So. 544, 116 Fla. 576 _ 

Tallahassee Variety Works v. 


Brown, 144 So. 848, 106 Fla. 759, 
reversing 138 So. 759, 106 Fla. 759 
—Craven v. Hartley, 135 So. 899, 
102 Fla. 282—M. J. Hoffman Const. 
Co. V. Ward, 121 So. 800, 97 Fla. 
530. 

Ky. ^Williamson Heater Co v Kai¬ 
ser, 277 S.W. 237, 211 Ky. 192. I 
30 C.J. p 914 note 34. 

Improvement on leasehold is with¬ 
in the rule.—Smith v. Franklin 20 
I Pa.Dist. & Co. 131. 

81. Fla.-Atkins v. Kendrick, 190 So 
248, 138 Fla. 776. 

30 C.J. p 915 note 35. 

82. Fla.—Tallahassee Variety Works 
V. Brown, 144 So. 848, 106 Fla. 599 
reversing 138 So. 759, 106 Fla. 599. 

83. Fla.—Tallahassee Variety Works 
V. Brown, supra. 

84. Vt.—Kelsey v. Kelley, 22 A 597 
63 Vt. 41, 13 L.R.A. 640. 

85. Fla.—Thrasher v. Doig, 18 Fla, 
809. 

30 C.J. p 915 note 40. 


88. N.C.—Zachary v. Perry, 41 S.E. 

533, 130 N.C. 289. 

30 C.J. p 915 note 41. 

87. Ind.—^Williams v. Wilbur. 67 
Ind. 42. 

88. Fla.—Smith v. Chapman, 156 So. 
544, 116 Fla. 576. 

Subsegnent notes 

Complaint alleging that married 
woman authorized her son to pur¬ 
chase building materials for improve¬ 
ments on her separate realty, and 
that during following year she and 
her husband executed notes for bal¬ 
ance due on price was held insuffi¬ 
cient to show that married woman 
had executed an “agreement in writ¬ 
ing” for benefit of her separate es¬ 
tate within constitution permitting 
sale of married woman’s separate 
property for money due on such 
agreement, since to come within pur¬ 
view of constitution, agreement must 
be contemporaneous with or antedate 
j furnishing of money or materials.— 
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woman is liable under some statutes on her con¬ 
tract to repay money borrowed and used for the im¬ 
provement of her separate estate,^9 but under other 
statutes such a contract has been held invalid and 
ineffective to impose liability on the wife.90 

Estoppel to deny ownership. If the wife is in 
possession of property, claiming to own and con¬ 
trol it, and on her declaration of ownership employs 
a person to make improvements thereon under the 
tielief that it is her separate property, she will be 
estopped to deny her ownership when sued for the 
value of the labor performed.9l 

1). Contracts by Husband and Joint Contracts 

(1) In general 

(2) Ratification and estoppel 

(1) In General 

A husband may bind his wife's separate estate by his 
contract for improvements or repairs thereon where, and 
only where, he is authorized to act for her in the prem¬ 
ises. 

The husband cannot on his own responsibility, 
having no authority to act as agent for his wife, 
bind her separate estate by his contract for improve¬ 
ments or repairs thereon, or render her liable there- 
for,92 and proof merely of the relationship between 
the parties and that the work was done or the ma¬ 
terials furnished under a contract with the husband 
raises no presumption that he was her agent.93 if^ 
however, the husband is the actual agent of the 
wife for such purpose,whether or not the credi- 
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tor knew of the agency,95 a contract entered into 
by him for repairs or improvements upon her prop- 
ert}" w’ill bind her, unless he acts beyond the scope 
of his authority and the wife is not released b> 
the fact that the bill for services was sent to her 
husband.97 If an agency is claimed, it must be 
clearly shown and the fact that at the time a 
lease of the wife’s property was signed the hus¬ 
band stated in her presence that he represented her 
is insufficient to show his authority to contract for 
improvements on the property.99 \\ here materials 
are sold or work performed and charged to the hus¬ 
band, credit being given to him personally, the wife’s 
separate estate is not liable.^ 

Joint contract by husband and wife. If the wife 
has power to make a contract, a joint contract by 
herself and husband for improvements upon her 
separate property, or for materials furnished in con¬ 
nection therewith, will bind her,^ although a con¬ 
trary ruling has been made under some statutes.3 
The question of her liability must be determined in 
each case by her power to bind herself or her es¬ 
tate by such contract.^ 

(2) Ratification and Estoppel 
A married woman may ratify or be estopped to dis¬ 
own a contract for Improvements or repairs on her sep¬ 
arate property made by her husband without previous 
authority. 

A married woman may render herself liable for 
! work performed or materials furnished for improve- 
I ments on her separate property under a contract 


St. Petersburg Lumber Co. v. Risley, 
173 So. 832, 127 Fla. 658. 

89. Mich —June v. Labadie, 100 N.W. 

996, 138 Mi-ch. 52. 

20 C.J. p 915 note 42. 

Money lent to wife generally see su¬ 
pra § 325. 

80. Pa.—Sellers v. Heinbaugh, 11 A. 

550, 117 Pa. 218. 

30 C.J. p 915 note 43. 

91. Ill.—Nixon V. Halley, 78 Ill. 611. 

Ownership by entirety 
Woman who ordered work done and 
materials furnished for “her house" 
was estopped to claim that property 
was owned by entirety with her hus¬ 
band.—Block V. Kelsey, 214 N.W. 87. 
239 Mich. 354. 

92. Fla.—Tallahassee Variety Works 
V. Brown, 144 So. 848, 106 Fla. 599, 
reversing 138 So. 759, 106 Fla. 599. 

Ga.—Stripling v. Crisp County Lum¬ 
ber Co., 143 S.E. 433, 38 Ga.App. 
224. 

N.C.—Pitt V. Speight, 24 S.E.2d 350, 
222 N.C. 585. 

30 C.J. p 915 note 48. 

Husband’s agency for wife with re¬ 
spect to separate estate generally 
see supra § 289 et sea. 


93. Ga.—Lake v. Williams, 176 S.E. 
45, 49 Ga.App. 513. 

30 C.J. p 915 note 49. 

Fresxuuption of gift 

The law presumes that improve¬ 
ments made on wife's land by hus¬ 
band were made as gift to wife by 
husband, so that fact that material 
and labor ordered by husband went 
into permanent improvement of wife’s 
land did not tend to establish wife's 
liability for such material and labor. 
—Pitt V. Speight, 24 S.E.2d 350, 222 
N.C. 585. 

94. Ga.— Stripling v. Crisp County 
Lumber Co., 143 S.E. 433, 38 Ga. 
App. 224. 

Ky.—^Williamson Heater Co. v. Kai¬ 
ser, 277 S.W. 237, 211 Ky. 192. 
3 y[igs_—Rivers v. Wade Hardware Co., 
117 So. 259, 151 Miss. 163. 

30 C.J. P 915 note 50. 

95. Ind.—Colt V. Lawrenceburg 
Lumber Co., 88 N.E. 720. 44 Ind. 
App. 122. 

]Sr.Y.—Newell v. Roberts, 54 N.T. 677. 

96. Ga.—Crawley v. Watt-Holmes 
Hardware Co., 77 S.E. 106, 12 Ga. 
App. 367. 


97. Mass.—^Dyer v. Swift, 28 N.E. 8, 
154 Mass. 159. 

30 C.J. p 916 note 53. 

98. N.T.—Hutchinson v. Brooks, 8 
N.T.S. 34.3, 15 Dalv 4S6. 

30 C.J. p 916 note 54. 

EvideiLce held sufficient 
Neb.—Farmers’ Co-op. Co. v. Louis, 
170 N.W. 171, 102 Neb. 815. 

99. N.T.—^Aarons v. Klein, 61 N.T. 
S. 119, 29 Misc. 639. 

1. Ga.—Lake v. Williams, 176 S.E. 
45, 49 Ga.App. 513—Stripling v. 
Crisp County Lumber Co., 143 S.R 
433, 38 Ga.App. 224. 

30 C J. p 916 note 56. 

Wife’s knowledge or consent as af¬ 
fecting ratification or estoppel see 
infra subdivision b (2) of this sec¬ 
tion. 

2. Mich.—^Ensign v. Dunn. 148 N.W. 
343, 181 Mich. 456. 

30 C.J. p 917 note 71. 

3. Pa.—Cummings v. Miller, 3 Grant 
146. 

4. S.C.—Adams v. Mackey, 27 S.C. 
Ea. 75. 
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with her husband which she subsequently ratifies,® 
or may by her conduct confirm the bona fide be¬ 
lief that the husband in ordering the work or ma¬ 
terials was acting as her agent, so as to estop her¬ 
self to deny her liability.® Her acquiescence in the 
making of the improvement, with knowledge of all 
the facts, generally will bind her or her property,*^ 
although it has been held that such knowledge and 
acquiescence, even when the wife gives directions 
as to the manner of doing the work, do not conclu¬ 
sively establish the husband’s agency, or constitute 
a ratification by the wife, but are merely facts 
from which such agency or ratification may be 
found by the jury.® The fact that the wife knew 
that materials bought by her husband were used to 
improve her property does not show ratification of 
the husband’s act, where she had furnished him 
with the money to pay for materials, and did not 
know that any were bought on credit.® 

The wife’s knowledge of the making of the im¬ 
provement under a contract with her husband,^® or 
even her consent thereto,will not make her liable 
where credit was given to the husband alone, who 
did not assume to act as her agent, and there had 
been no misconduct on the wife’s part or false rep¬ 
resentations by the husband of which she had knowl¬ 
edge,although she has been held liable where she 
knew the facts and selected part of the materials.^® 
On the other hand, it has been held that, where, 
the husband who is the agent of his wife with re¬ 
spect to her separate estate, and is insolvent, pur¬ 
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chases materials for improvements, with the knowl- 
edge and acquiescence of his wife who knows of 
such insolvency, her estate is chargeable in equity 
with liability for the debts so created, although cred¬ 
it is given to the husband alone.14 Where materials 
are furnished on the husband’s false representation 
that the premises are his, and the improvement is 
made with the wife’s knowledge of such misrepre¬ 
sentation, an equitable lien may be enforced against 
the premises.^® 

If the contract is one beyond the wife’s power to 
make, her subsequent promise to pay will not bind 
her.i® 

c. Lien 

Mechanic's lien statutes generally are applicable to 
contracts for improvements on, or materials furnished 
for, a married woman's separate property. 

Although the rule is otherwise in some jurisdic- 
tions,i7 it is generally held that the statutes regard¬ 
ing mechanics’ liens apply to the estates of married 
women where, by express or implied authority from 
her, repairs or improvements are made on her sep¬ 
arate property,!® and an intent to charge her sepa¬ 
rate property is unnecessary.!® In the absence of 
a contract made by the wife herself, no statutory 
lien is created unless all the requirements of the 
statute have been complied with.^O Where a mar¬ 
ried woman’s disability to contract has been remov¬ 
ed, she has the same power to create liens for im¬ 
provements as has a feme sole,*2! but under some 


5. Mo.—Badger Lumber & Coal Co. 
V. Pugsley, 61 S.W.2d 425, 227 Mo. 
App. 1203. 

Pa.—Mitchell v. Jodon, 22 Pa.Super. 
304. 

Ratification of husband’s contracts 
generally see supra § 297. 

6- Ill.—Schwartz v. Saunders, 46 Ill. 

18. 

30 C.J. p 916 note 60. 

Estoppel as to husband's contracts 
generally see supra § 296. 

7. Ky.—Burnett Bros. v. Helburn, 87 
S.W.2d 371, 261 Ky. 245. 

Mass.—Delano v. Goldstein, 183 N.E. 

146, 281 Mass. 188. 

N.Y.—Pope V. Hoyt, 193 N.T.S. 179, 
200 App.Div. 475. 

30 C.J. p 916 note 61. 

8. N.H.—Cate v. Rollins, 43 A. 122, 
69 N.H. 426. 

30 C.J. p 916 note 62. 

9. Iowa.—Young v. Swan, 69 N.W. 
566, 100 Iowa 323. 

TO. N.D.—Minot Plumbing & Heat¬ 
ing Co. v. Bach, 177 N.W. 507, 44 
N.D. 71. 

30 C.J. p 916 note 64. 

11. Conn.—Gilman v. Disbrow, 45 
Conn. 563. 


12. Ala.—^Hawkins Lumber Co. v. 
Brown, 14 So. 110, 100 Ala. 217. 

13. Mich.—Popp V. Connery, 101 N. 
W. 54, 138 Mich. 84, 110 Am.S.R. 
304. 

14. Fla.—Smith v. Poythress, 2 Fla. 
92, 48 Am.D. 176. 

15. N.Y.—Mattice v. Lillie, 24 How. 
Pr. 264. 

16. N.C.—Thurber v. LaRoque, 11 S. 
E. 460, 105 N.C. 301. 

30 C.J. p 917 note 70. 

17. Fla.—^Atkins v. Kendrick, 190 So. 
248, 138 Fla. 776, modified on other 
grounds Dalton v. Camp, 194 So. 
219, 141 Fla. 892. 

30 C.J. p 917 note 75 [b]. 

Other remedy 

(1) The statute relating to en¬ 
forcement of claim against a mar¬ 
ried woman’s separate statutory 
property for labor or materials used 
in construction of improvements on 
the property does not create a lien 
on such property in derogation of 
constitutional provision that married 
woman’s separate property may be 
charged in equity for labor and ma¬ 
terials used in construction of im¬ 
provements on the property, and is 
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effective in so far as it is in harmony 
with such constitutional provision, 
and such statute may be applied for 
the purpose of fixing the period of 
limitation within which suits might 
be instituted under such constitution¬ 
al provision; hence the fact that a 
person furnishing such labor and ma¬ 
terials has not acquired a statutory 
hen by complying with Uniform Me¬ 
chanics’ Lien Act, does not prevent 
such person from subjecting the 
wife’s separate estate to sale.—Dal¬ 
ton V. Camp, 194 So. 219, 141 Fla. 
892, modifying Atkins v. Kendrick, 
190 So. 248, 138 Fla. 776. 

(2) Enforcement of charges against 
I separate property generally see infra 
§§ 361-366. 

18. Ky.—^Williamson Heater Co. v. 
Kaiser, 277 S.W. 237, 211 Ky. 192. 

30 C.J. p 917 note 75. 

19. Ind.—Shilling v. Templeton, 66 
Ind. 585. 

20. Ky.—Luigart v. Lexington Turf 
Club, 113 S.W. 814, 130 Ky. 473. 

30 C.J. p 917 note 78. 

21. Ky.—^Williamson Heater Co. v. 
Kaiser. 277 S.W. 237, 211 Ky. 192. 

30 C.J. p 917 note 80. 



EU8BAND AND WIFE 


41 C. J. S. 

statutes a lien can be created only by a written con¬ 
tract signed by her .22 

Under contract 'knade by husband. The separate 
estate may be subjected to a lien for work done 
or materials furnished with the wife’s knowledge 
and consent, under a contract with the husband as 
her agent,23 although she may not have intended to 
charge the property but ordinarily her lands can¬ 
not be subjected to a lien by her husband on his own 
credit.23 Where such an obligation is created by 
the husband, a contract with the wife will not be 
implied merely from her knowledge of the improve¬ 
ment and acquiescence therein,26 even though the 
contract is made in her presence,27 or the work is I 
done under her inspection or direction ;28 and the 
fact that she subsequently signs a note with her 
husband for the work or materials is immaterial.29 
On the other hand, it has been held that one who, 
under a contract with a husband, repairs a chattel 
which the wife has allowed the latter to use in his 
business has a lien thereon for the cost of the re- 
pairs.20 

g 334 , - Rights of Husband’s Creditors 

Necessary improvements made on a married woman's 
separate estate by her husband cannot be reached by his 
creditors, uniess such improvements are made to defraud 
the creditors. 

Where necessary improvements on a married wo¬ 
man’s separate land are ma^e by her husband in 
good faith, his creditors cannot subject the land 
to the satisfaction of their claims but if such im- 
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provements are made to the prejudice of the hus¬ 
band’s creditors with intent to defraud, or under 
circumstances from which the law will imply such 
intent, they may charge the land to the extent of 
such improvements with liability for their claims, 2 
provided the wife participated in the fraud.23 Cred¬ 
itors cannot, however, charge the wife’s separate 
estate with the husband’s labor or services in mak¬ 
ing improvements thereon,3^ or with materials fur¬ 
nished by him for such improvements, where such 
materials in his possession were exempt from exe- 

cution.35 

§ 335. Necessaries and Family Expenses 

While in equity and under most statutes a married 
woman may bind her separate estate for necessaries or 
family expenses, her estate will not be so bound in the 
absence of an agreement to such effect on her part, un¬ 
less it is otherwise provided by statute. 

The husband’s common-law duty to maintain the 
wife during coverture and to provide family neces¬ 
saries, discussed supra § 15, is not affected by the 
mere fact that the wife’s estate is secured to her 
separate use.26 However, in equity and under most 
statutes a married woman may bind her separate es¬ 
tate by her contract for necessaries,27 although un¬ 
der other statutes such contracts cannot be enforc¬ 
ed ;33 but the husband nevertheless remains pri¬ 
marily liable, and without an agreement on the 
wife’s part to pay for necessaries for household sup¬ 
plies which she purchases her separate estate will 
not be bound thereby in the absence of an express 
statutory provision,39 on the presumption, consid- 


22. Ky.—Marsh v. Alford, 5 Bush 
39i. 

30 C.J. p 917 note 81. 

23. Ky.—Williamson Heater Co. v. 
Kaiser, 277 S.W. 237, 211 Ky. 192, 

30 C.J. p 917 note 82. 

24. Ind.—Jones v. Pothast, 72 Ind. 
158. 

25. Neb.—Rust-Owen Lumber Co. v. 
Holt, 82 N.W. 112, 60 Neb. 80, 83 
Am.S.R. 512. 

30 C.J. p 917 note 84. | 

26. Ark.—Hoffman v. McFadden, 19 
S.W. 753, 56 Ark. 217, 35 Am.S.R. 
101 . 

30 C.J. p 917 note 85. 

27. Ill.—Geary v. Hennessy, 9 HI. 
App. 17. 

28. Ill.—Geary v. Hennessy, supra. 
30 C.J. p 918 note 87. 

29. Ind.—Johnson v. Tutewiler, 35 
Ind. 353. 

30. N.J.—White v. Smith, 44 N.J. 
Law 105, 43 .A.m.R. 347. 

31. U.S.—Metropolitan Nat. Bank v. 
Rogers. Pa., 53 F. 776, 3 C.C.A. 666. 

30 C.J. p 918 note 90. 


32. Pa.—Curtis v. Olds, 95 A. 526, 
250 Pa. 320. 

30 C.J, p 918 note 91. 

Creditor’s right to reach improve¬ 
ments placed on realty of third 
person by debtor see Fraudulent 
Conveyances § 23 c. 

33. Tenn.—^Holder v. Crump, 10 Lea 
320. 

34. Ala.—^Nance v. Nance, 4 So. 699, 
84 Ala. 375, 5 Am.S.R. 378. 

30 C.J. p 918 note 93. 

35. Ala.—Nance v. Nance, supra. 

36. Ga.—Scott v. Simpson, 167 S.E. 
920, 921, 46 Ga.App. 479, citing Cor¬ 
pus Juris. 

30 C.J. p 918 note 96. 

Liability: 

For necessaries and family expens¬ 
es under community property 
system see infra §§ 518, 528. 

Of husband for necessaries and 
family expenses generally see su¬ 
pra § 50. 

37. Ky.—Fidelity & Casualty Co. of j 
New York v. Downey, 143 S.W.2d 
869, 284 Ky. 72. 

_In re Oppenheim’s Estate, 37 N. 

Y,S.2d 43, 178 Misc. 1026. 
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Pa.—In re McGinnis' Estate, 167 A. 

616, 109 Pa.Super. 248. 

Tenn.—Scates v. Canvas Decoy Co., 5 
Tenn.App. 695. 

30 C.J. p 918 note 97. 

Personal liability of wife on contract 
for necessaries see supra § 183. 

38. D.C.—Schneider v. Garland, 12 
D.C. 350. 

39 , Ga.—Scott v. Simpson, 167 S.E. 
920, 921, 46 Ga.App. 479, citing Cor¬ 
pus Juris. 

Pa.—In re McGinnis’ Estate, 167 A. 

616, 109 Pa.Super. 248. 

Tenn.—Scates v. Canvas Decoy Co., 
5 Tenn.App. 695. 

30 C.J. p 919 note 99, p 1021 note 81. 
Obligation to repay husband 

The fact that a wife is also liable 
out of her own estate to any person 
furnishing necessities to her does not 
relieve a husband of liability for 
such necessities or impose on wife's 
estate obligation to repay husband.— 
Fidelity & Casualty Co. of New York 
v. Downey, 143 S.W.2d 869, 284 Ky. 
72. 

Recovery of payments by wife 
Husband's contention that wife 
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ered more full}’ supra § 50, that a married woman 
living with her husband is acting as his agent in 
purchasing articles of necessity,^® although, in ac¬ 
cordance with the rules discussed supra § 52 the 
rule may be otherwise where they are living apart. 

There must be either an express contract by the 
wife or circumstances clearly showing the assump¬ 
tion of individual liability on her part exclusive of 
that of her husband."^- Under some statutes family 
expenses are chargeable against the property of the 
wife if judgment therefor cannot be satisfied out of 
the property of the husband even under such 

a statute it is sometimes held that there must have 
been an assumption of liability by the wife.-^^ 
Where, under the rules and statutes considered su¬ 
pra § 64, liability for family expenses is imposed 
on both the husband and wife or either of them, the 
wife s separate estate will in a proper case be 
chargeable with such expenses but the neces¬ 
saries must have been actually furnished, not merely 
contracted for, and the wife’s estate is not liable 
for breach of an executory contract entered into by 
her^S or her husband.47 So the articles for which 
the debt is created must not only be purchased for 
family use, but must be actually used in the fam¬ 
ily's Xhg statutory liability of the wife is on the 
original account, and her estate cannot be subjected 
to payment of a note given by her husband for fam¬ 
ily supplies,49 although there is also authority to the 
contrary.50 The liability will not be enforced by 
the courts of another state having no such statute.®^ 
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The secondary statutory liability of the wife’s sep¬ 
arate estate for necessaries for the family can be 
estaLIished only by proof of the statutory condi- 
tiGns.52 Thus liability cannot be imposed unless the 
items for which recovery is sought are shown to 
be necessaries,-53 and the record of a recovery 
against the husband is not evidence that the items 
of account were necessaries,54 nor does such recov¬ 
ery preclude proof that the account has been paid 
in whole or in part.55 It is also a general rule that 
the wife’s separate estate in order to be chargeable 
must have been in existence at the time the debt 
was created.56 

A statute making the wife liable for supplies used 
in business transactions connected with her planta¬ 
tion property does not make her liable for famih- 
necessaries.57 ^ 

§ 336. - Persons Included in F amil y 

Minor children and domestic servants have been 
held to be parts of the household for the expenses of 
which the separate estate of the wife may be liable. 

Minor children®^ and domestic servants®® are 
parts of the “household” for the expenses of which 
the separate estate of the wife may be liable; but 
laborers employed by the husband in cultivating the 
wife’s lands,6« children of the husband by a former 
marriage,or a married son and his family main¬ 
taining a separate home®® are not included. 

§ 337. -Requisites of Contract 

In order to bind a married woman’s separate estate 


could not recover for her expendi¬ 
tures in defending husband’s habeas 
corpus proceeding for custody of 
child because there was no proof that 
payments were made out of wife's 
separate estate was without merit 
where the evidence showed that no 
provision had been made by the hus¬ 
band for the making of such pay¬ 
ments.—McLaughlin V. McCanliss, 
262 Isi.T.S. 529, 146 Misc. 518, affirmed 
268 N.T.S. 912, 240 App.Div. 964. 

40. N.J.—Feiner v. Boynton, 62 A. 
420, 73 N.J.Law 136. 

30 C.J. p 919 note 1. 

41. X.Y.—Hass V. Brady, 96 N.Y.S. 

4 49, 49 Misc. 235—^N'athan v. Mor- 
grenthau. 114 N.Y.S. 796. 

42. Pa.—In re McGinnis’ Estate, 167 
.A.. 616, 109 Pa Super. 248. 

30 C,J. p 919 note 3. 

Furnished at wife’s rectnest 

There being no statute in Tennes¬ 
see making a married woman liable 
for necessaries for the support of 
herself and family there can be no 
legal claim against her estate for 
necessaries furnished at her request 
—Scates V. Canvas Decoy Co., 5 Tenn. 
App. 695. 


43. Neb.—Dreamer v. Oberlander, 
240 N.W. 435, 122 Neb. 335. 

Pa*—In re McGinnis’ Estate, 167 A. 

616, 109 Pa.Super. 248. 

30 C.J. p 920 note 6. 

44. Pa.—In re McGinnis’ Estate, su¬ 
pra. 

30 C.J. p 1021 note 81. 

45. Iowa.—Davies Dry Goods Co. v. 

I Retherford, 191 N.W. 794, 195 Iowa 

635. 

30 C.J. p 919 note 5, p 1021 note 81. 

46. Pa.—Fell V. Brown, 8 A. 70, 115 
Pa. 218. 

Tex.—^Wadkins v. Dillingham, Civ. 
App., 59 S.W.2d 1099, 1100, quoting 
Corpus Juris. 

47. Mo.—Dougherty v. McClelland, 
182 S.W. 766, 192 Mo.App. 498. 

43. Iowa,—Fitzgerald v. McCarty, 8 
N.W. 646, 55 Iowa 702. 

Or.—Dale v. Marvin, 148 P. 1116, 
1151, 76 Or. 528, Ann.Cas.l917C 557 
—Holmes v. Page, 23 P. 961, 19 Or 
232. 

50. Iowa.—Phillips v. Kirby, 34 N. 
W. 855, 73 Iowa 278—Frost v. Par¬ 
ker, 21 N.W. 507, 65 Jowa 178. 
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51. Mass.—Mandell v. Fogg 66 NE 
198, 182 Mass. 582. 

52. Pa.—Clothier v. Wolff, 66 Pa.Su- 
per. 328. 

53. Pa.—Berger v. Clark, 79 Pa. 340 
■—In re McGinnis’ Estate, 167 A 
616, 109 Pa.Super. 248. 

54. Ala.—Cheatham v. Newman, 59 
Ala. 547. 

55. Ala.—Cheatham v. Newman, su¬ 
pra. 

56. Neb.—Dreamer v. Oberlander, 
240 N.W. 435, 122 Neb. 335. 

30 C.J. p 920 note 15. 

57. Miss.—Porter v. Staten, 1 So. 
487, 64 Miss. 421. 

58. Ala.—^Wright v. Strauss, 73 Ala 
227. 

59. Ala—Pippin v. Jones, 52 Ala 
161. 

Colo.—Perkins v. Morgan, 85 P. 640, 
36 Colo. 360. 

60. Ala—Lewis v. Dillard, 66 Ala L 

61. Ala.—^May v. Smith, 48 Ala 483. 

62. Conn.—Hart v. Goldsmith, 51 
Conn. 479. 
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for necessaries or family expenses, the contract is some¬ 
times required to be made on the credit of her estate, or 
to be expressly charged thereto, or to be in writing and 
signed by both husband and wife. 

Under the statutes in some jurisdictions, in order 
to bind the estate of the wife, the contract must be 
in writing and signed by both husband and wife.®2 
In conformity with the rule stated supra § 335, that 
in order to bind a married woman’s separate estate 
for necessaries there must be a clear assumption of 
individual liability on her part, it is sometimes re¬ 
quired that the wife’s contract be made on the faith 
or credit of her separate estate®^ or made an ex- 
press charge on it.«5 

g 333 . - Contract by Husband 

In the absence of a statute to the contrary, the prop¬ 
erty of the wife is not liable for necessaries contracted 
for by the husband on his own credit. 

The property of the wife is not liable for neces¬ 
saries contracted for by the husband on his own 
credit,66 except where it is provided by statute that 
the necessary expenses of the family are chargeable 
on the property of the wife®*^ or of both the hus¬ 
band and wife or either of them,66 or on the prop¬ 
erty of the wife after execution is returned unsat- 
isfied.69 Where the article is not necessary, her 
property cannot be bound if she protests against the 
purchase and gives notice that she will not be 
bound thereby.*^® 

Where the husband acts as her duly authorized 
agent, her estate will be bound but a settlement 
giving the husband the rents and income of her sep¬ 
arate estate for the family maintenance will not 
empower him to subject the principal to liability for 
such debts.'^2 Where a husband applies the princi¬ 
pal of his wife’s separate property in the support of 
their family, she may, in the absence of an agree- 


§ 339 

ment to repay the same, recover it back.**' Confu¬ 
sion of accounts for the family and for the husband 
individually in a running account does not preclude 
the right to charge the wife's separate estate for the 
family expenses.'^- 

The wife may consent to the husband's act, and 
thus make her separate estate liable,*^ but, where 
the wife is prohibited from becoming a surety, her 
property cannot be subjected to the pa\Tnent of a 
note which she signs with her husband tor neces¬ 
saries contracted by the husband on his own cred- 
it.76 

§ 339 . - V/hat Are Necessaries 

What items constitute necessaries so as to be charge¬ 
able against the wife's separate estate depends on the 
facts of the particular case in connection with the terms 
of the statute imposing the liability. 

The rules for determining what are necessaries or 
family expenses chargeable against the wife’s sepa¬ 
rate estate are substantially the same as the rules 
for determining what are necessaries for which the 
husband is liable, discussed supra §§ 57-62, and the 
rules for determining what are family expenses un¬ 
der statutes imposing liability therefor on the hus¬ 
band and wife or either, discussed supra § 64. Ac¬ 
cordingly, it has been said that no exact legaj^ defi¬ 
nition of family necessaries can be given,'* the 
question of what are necessaries chargeable on a 
wife’s separate estate being a mixed question of 
law and fact,’^6 depending in some instances on the 
language of the statutes,"6 which must be reasonably 
construed, and cannot be extended by implication 
to matters not fairly inferable from the words 
used.60 The quantity and quality of the articles pur¬ 
chased,the husband's financial circumstances,®- 
I and the wife’s estate and rank in society®® are prop- 


•63. Ky.—Allen v. Long, 41 S.W. 17, 
19 Ky.L. 488. 

30 C.J, p 920 note 24. 

Married woman’s contract for neces¬ 
saries generally see supra § 183. 

04. Miss.—Caldwell v. Hart, 57 Miss. 
123. 

N.H.—Hammond v. Corbett, 51 N.H. 
311. 

05. N.Y.—Mandel v. Simpson, 122 N. 

Y.S. 397, 67 Misc. 386. 

30 C.J. p 920 note 26. 

06. Pa.—In re McGinnis’ Estate, 167 
A. 616, 109 Pa.Super. 248. 

30 C.J. p 920 note 27. 

07. Wash.—Clark v. Eltinge, 75 P. 
866, 34 Wash. 323, stating Mon¬ 
tana law. 

08. Iowa.—^Neasham v. McNair, 72 
N.W. 773, 103 Iowa 695, 64 Am.S.R. 
202, 38 L.R.A. 847. 

30 C.J. p 921 note 28. 


69. Neb.—^Noreen v. Hansen, 90 N.W. 
937, 64 Neb. 858—George v. Bdney, 
54 N.W. 986, 36 Neb. 604. 

70. Iowa.—Haggard v. Holmes, 57 N. 
W. 871, 90 Iowa 308. 

71. N.C.—Bazemore v. Mountain, 35 
S.E. 542, 126 N.C. 313. 

30 C.J. P 921 note 31. 

72. S.C.—Hastie v. Baker, 24 S.C.Eq. 
208. 

30 C.J. p 921 note 32. 

73. Ind.—^Haymond v. Bledsoe, 38 N. 
E. 530, 11 Ind.App. 202, 54 Am.S.R. 
502. 

74. Ala.—Lee v. Tannenbaum, 62 
Ala. 501. 

75. Miss.—Caldwell v. Hart, 57 Miss. 
123. 

30 C.J. p 921 note 35. 

76. Ky.—^McMahon v. Lewis, 4 Bush 
138. 

Subjecting wife’s separate estate to 
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obligations as surety generally see 
supra § 329. 

77. Pa.—Parke v. Kleeber, 37 Pa. 
251. 

78. Pa.—Parke v. Kleeber, supra. 

Vt.—^IVinship V. Waterman, 56 Vt. 

181. 

79. Colo.—Gilman v. Matthews, 77 
P. 366, 20 ColoApp. 170. 

30 C.J. p 921 note 40. 

80. Ill.—Staver Carriage Co. v. 

Beaudry, 138 Ill.App. 147. 

81. Ala.—^Lewis v. Dillard, 66 Ala. 

1 . 

Mo.—Miller v. Brown, 47 Mo. 504, 4 
Am.R. 345. 

82. Mo.—Miller v. Brown, supra. 
I^.C.—Berry v. Henderson, 9 S.E. 455 

102 N.C. 525. 

83. Mo.—Megraw v. Woods, 67 S,W 
709, 93 Mo-App. 647. 

30 C.J. p 921 note 44. 
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erly considered in determining what are necessaries 
or family expenses. In other words, the determi¬ 
nation depends on the facts of the particular case 
in connection with the terms of the statute impos¬ 
ing the liability.S^ 

Under “necessaries” and “expenses for the fam¬ 
ily” chargeable against the wife’s estate have been 
included musical education rendered to her chil¬ 
dren a carriage for her personal use^® or for 
family use,^*^ but not one purchased by the husband 
for his professional use, although it is occasionally 
used by other members of the family ;SS customary 
or necessary clothing;S9 a house,*90 wages of a do¬ 
mestic servant services of an attorney in pro¬ 
tecting her property rights,9^ although there is al¬ 
so authority to the contrary taxes paid by her 
grantee and the value of improvements made by 
him when he entered in good faith under her in¬ 
valid deed ;94 supplies to a tenant of the wife’s land 
to aid in making a crop, where the wife’s only in¬ 
come is rent from the land,*95 a loan incurred to 
support her aged parent,*96 and any debt incurred, 
on account of the family, the subject of the debt to 
be used in the family.97 

On the other hand, necessaries and family ex¬ 
penses with relation to the wife’s separate estate 
have been held not to include money borrowed to 
pay for articles, although in themselves proper items 
of family expenses ;9S a note for money borrowed 
to pay interest on a mortgage on the wife’s dwell¬ 


ing house ;99 a note given for the college tuition 
of a daughter;! a debt incurred in procuring a sub¬ 
stitute for the husband when drafted ;2 attorney’s 
fees and interest on a debt of the husband for fam¬ 
ily expenses attorney’s fees and expenses incur¬ 
red in defending the husband in a criminal case:^ 
expense of husband’s board while away from home 
in contemplation of a separationand services for 
the care of an inebriate husband separated from 
her.9 So a debt contracted by the husband for mon¬ 
eys and supplies for the improvement of the wife's 
separate estate,*^ expenses in the management of a 
business conducted by either spouse or by both of 
them,8 the expense of farming operations,9 a plo\v,!9 
and a reaper,!! have been held not necessaries or 
family expenses, although the contrary has been 
held as to a mule purchased to enable husband and 
wife to grow a crop for the support of the family.i2 
Articles purchased by the husband for his individual 
or exclusive use are not family expenses,!^ although 
the contrary has been held as to a diamond shirt 
stud purchased and worn by him.!^ 

House rent, and lien for board or lodging. The 
rent of a dwelling house for family use is a nec¬ 
essary for which the wife may bind her estate.!5 
Under some statutes her property may be bound, al¬ 
though the contract is made by the husband,!® but 
under other statutes it is not liable in the absence of 
an express contract on her part.!^ Where the use 
of land is bequeathed for a specified period to a 


84. Colo.—Gilman v. Matthews, 77 

P- 366, 20 Colo.App. 170. 

30 C.J. p 921 note 45. 

85. N.Y.—Muller v. Platt, 31 Hun 

121 . 

86. Pa.—Freymoyer’s Estate, 2 

Lanc.Bar 1. 

30 C.J. p 922 note 47. 

87. Colo.—Houck v. La Junta Hard¬ 
ware Co., 114 P. 645, 50 Colo. 228, 
32 L.R.A..N.S., 939. 

30 C.J. p 922 note 48. 

83. Ill.—Staver Carriagre Co. v. 

Beaudry, 138 Ill.App. 147. 

89. Tex.—Ellis v. Emil Blum Co., 
Civ.App., 242 S.W. 1099. 

90. Ky.—McKee v. Hays, 9 Ky.L. 
288. 

91. Colo—Button v. Higgins, 38 P. 
390. 5 Colo.App. 167. 

30 C.J. p 922 note 52. 

92. Ky.—McKee v. Sypert, 6 Ky.L. 
519. 

93. Ala.—Lee v. Winston, 68 Ala. 
402. 

94. Ky.—Gray v. Marshall, 13 S.W. 
913, 12 Ky.L. 103. 

30 C.J. p 922 note 55. 

Improvement of separate property 
see supra § 333. 


95. N.C.—Bazemore v. Mountain, 28 
S.E. 17, 121 N.C. 59. 

96. Pa.—Guarantee Loan Co. v. 
Lamb, 43 Pa.Co. 603. 

97. Iowa.—Fitzgerald v. McCarty, 8 
N.W, 646, 55 Iowa 702. 

30 C.J, p 922 note 58. 

98. Iowa.—Davis v. Ritchey, 8 N.W. 
669, 55 Iowa 719—Sherman v. King', 
1 N.W. 441, 51 Iowa 182. 

99. Ky.—^Watts v. Turner, 62 S.W. 
878, 23 Ky.L. 279. 

1. Ark.—Sparks v. Moore, 56 S.W. 
1064, 66 Ark. 437. 

2- Ky.—Ford v. Teal, 7 Bush 156. 

3. Iowa.—Fitzgerald v. McCarty, 8 
N.W. 646, 55 Iowa 702. 

4. Iowa.—Sager v. Risk, 180 N.W. 
299, 190 Iowa 207, 13 A.L.R. 1393. 

15. Iowa.—Vose v. Myott, 120 N.W. 
58, 141 Iowa 506, 21 L.R.A.,N.S, 
277. 

6. Ill.—Feathers tone v. Chapin 93 
IlLApp. 223. 

7. Ala.—Lee v. Sims, 65 Ala. 248. 

8. Iowa—Martin v. Vertres, 106 N. 
W. 516, 130 Iowa 175. 

30 C.J. p 922 note 68. | 
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9. Ala.—Rogers v. Boyd, 33 Ala. 175. 
Or.—Chamberlain v. Townsend, 142 

P. 782, 143 P. 924, 72 Or. 207. 

10. Iowa.—Russell v. Long, 3 N.W. 
75, 52 Iowa 250. 

11. Iowa.—McCormick v. Muth, 49 
Iowa 536. 

Mo—Osborne v. Graham, 46 Mo.App. 
28. 

12. Ky.—Allen v. Long, 41 S.'W. 17, 
19 Ky.L. 488. 

13. Ala.—Durden v. McWilliams, 31 
Ala. 438. 

14. Iowa.—Neasham v. McNair, 72 
N.W. 773, 103 Iowa 695, 64 Am.S.R. 
202. 38 L.R.A. 847. 

15. Ga.—Butler v. Godley, 181 S E. 
494, 495, 51 Ga.App. 784, citing 
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Tex.—Wadkins v. Dillingham, Civ. 
App., 59 S.W.2d 1099, 1100, citing 
Corpus Juris. 

30 C.J. p 922 note 76. 

16. Mo.—Dougherty v. McClelland, 
182 S.W. 766, 192 Mo.App. 498. 
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17. Ky.—Weber v. Zook. 53 S.W. 
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married woman who, with her husband, holds over 
after the termination of her estate, a claim for the 
use and occupation of the land is available as a set¬ 
off ao'ainst her share of the proceeds on a sale of 
the land.^^ The property of the wife is not liable 
for rent during a time when the premises were not 
occupied by the family nor is it liable for dam- 
ao-es for her husband’s breach of an executory con¬ 
tract of lease.20 A statute giving the keeper of a 
hoarding or lodging house a lien on the effects of a 
guest does not authorize a lien on the property of 
a married woman, w^here the contract for board or | 
lodging is made with the husband alone,2l unless the 
wife’s property is by statute chargeable for expens¬ 
es of the family ;22 but the rule is otherwise where 
credit is given to the wife.23 

g 34Q^ - Medical Services and Funeral Ex¬ 

penses 

In the absence of a statutory provision to the con¬ 
trary, a married woman’s separate estate cannot be bound 
for rnedical services for herself and family unless she 
expressly or impliedly agrees that it shall be so bound. 
A wife has been held not bound to use her separate prop¬ 
erty for the payment of her husband’s funeral expenses. 

The common-law duty of the husband to provide 
proper medical service for his wife and family, dis¬ 
cussed supra § 60, is not abrogated by the fact 
that the -wife has a separate estate, and it is gen¬ 


erally held that in the absence of a special agree¬ 
ment on the part of the wife to pay therefor, her 
medical expenses, including those incurred in her 
last illness, cannot be charged against her estate-^ 
or recovered from her estate by the husband,"® al¬ 
though there is authority for the view that a hus¬ 
band who has incurred expenses in behalf of his 
wife during her last illness may recover from his 
wife’s estate.-^ 

A married woman may, however, as a general 
rule, bind her separate property for medical serv¬ 
ices for herself or the family,-^ either by express 
provision or by conduct or words from which a 
promise may be inferred."^ Under some statutes, 
however, a married woman cannot bind her separate 
estate by a contract for medical services.29 Where 
a wife’s property may be charged for necessaries or 
family expenses under a statute making the property 
of both husband and wife chargeable therefor, see 
supra § 335, her property may be charged for med¬ 
ical expenses.^® 

Funeral expenses. It has been held that the wife 
is not bound to use her separate property for the 
payment of the husband’s funeral expenses. 
Whether the estate of a deceased wife may be held 
liable for her funeral expenses, and whether a hus¬ 
band, on paying the funeral expenses of the wife, 


18. Mo.—Oliver v. Epperson, 172 S. 
W. 424, 186 Mo.App. 622. 

19. Colo.—Straight v. McKay, 60 P. 
1106, 15 Colo.App. 60. 

30 C.J. p 923 note 82. 

20. Mo.—Dougherty v. McClelland, 
182 S.W. 766, 192 Mo.App. 498. 

21. N.J.—Baker v. Stratton, 19 A. 
661, 52 N.J.Law 277. 

30 C.J. P 923 note 84. 

22. Colo.—McDonnell v. Solomon, 
170 P. 951, 64 Colo. 226. 

23. N.Y.—Birney v. Wheaton, 2 How. I 
Pr.,N.S., 519. 

24. Cal.—Medros v. Kohn, 229 P. 
873, 68 Cal.App. 367. 

Mass.—Jenks v. Lang, 19 N.B.2d 705, 
302 Mass. 409. 

N.Y.—In re Lage’s Will, 4 N.Y.S.2d 
474, 167 Misc. 636—In re Koretz- 
ky’s Estate, 40 N.Y.S.2d 928. 

Ohio.—Thon v. Jewish Hospital, 31 
Ohio N.P..N.S., 470. 

Pa.—In re McGinnis’ Estate, 167 A. 
616, 109 Pa.Super. 248. 

re Phalen’s Estate, 222 N. 
W. 218, 197 Wis. 336. 

30 C.J. p 923 note 89. 

Hushand’s failure to pay 
Expenses of last sickness of de¬ 
ceased wife, if not paid by husband, 
may be paid from wife’s estate and 
charged against husband’s distribu¬ 


tive share.—In re Wilson’s Estate, 15 
P.2d 825, 160 Okl. 23. 

25 . Okl.—Earnest v. Earnest, 102 P. 
2d 602, 187 Okl. 258—In re Wil¬ 
son’s Estate, 15 P.2d 825, 160 Okl. 
23. 

26. Wash.— Parsons v. Tracy, 220 P. 
813, 127 Wash. 218. 

Necessity of request 

Where a husband, after a separa¬ 
tion and property division agree -1 
ment, continued to live with his wife, j 
and rendered services to her, and in¬ 
curred expenses in her behalf during 
her last illness, a request by the wife 
for such services was not a prerequi¬ 
site to recovery by the husband from 
her estate, since as to the public they 
remained husband and wife, with re¬ 
sultant liability of the husband, such 
that his payment without request 
could not be deemed voluntary.— 
Parsons v. Tracy, supra. 

27. Mass.—Thibeault v. Poole, 186 
N.E. 632. 283 Mass. 480—Cassidy v. 
Constantine, 168 N.E. 169, 269 

Mass. 56, 66 A.L.R. 1186—Braun 
V. Bell. 142 N.E. 93, 247 Mass. 437. 

]^,Y._In re Oppenheim’s Estate, 37 

N.Y.S.2d 43, 178 Misc. 1026. 

Pg^—Xu re McGinnis’ Estate, 167 A. 

616, 109 Pa.Super. 248. 

30 C.J. P 923 note 90. 
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28. Mass.—Charron v. Day, 117 N.E. 
347, 228 Mass. 305. 

30 C.J. P 923 note 91. 

29. Ind-—Thomas v. Passage, 54 Ind. 
106. 

30 C.J. p 923 note 93. 

30. Mo.—Gabriel v. Mullen, 19 S.W. 
1099, 111 Mo. 119. 

30 C.J. p 923 note 95. 

31. Ind.—Robinson v. Foust, 68 N.E. 
182, 31 Ind.App. 384, 99 Am.S.R. 
269. 

Minn.—McNally v. Weld, 14 N.W. 895, 
30 Minn. 209. 

Property held hy entirety 

Where a decedent's executor, with 
the approval of decedent’s children, 
engages an undertaker, and it subse¬ 
quently develops that all decedent’s 
property was held in an estate by en¬ 
tirety with his feeble-minded wife, 
the wife’s guardian will, on petition 
filed by the undertaker and decedent’s 
children, be required to pay the un¬ 
dertaker’s bill.—In re Scalzo, 39 Pa. 
Dist & Co. 377. 

After division of property 

The share of property allotted to 
the wife under a separation agree¬ 
ment and division of property effec¬ 
tuated before the husband’s death is 
not liable for the deceased husband's 
funeral expenses.—Agnew’s Appeal, 
12 A. 160, 9 Pa.Cas. 307, 22 Wkly.N.C. 
129. 
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may charge such expenses to, or recover them from, 
her estate, are considered in Executors and Admin¬ 
istrators § 384. The liability of a husband for his 
wife’s funeral expenses is considered supra § 61. 

§ 341. Torts 

A married woman's separate estate may be subject¬ 
ed to liability for her torts committed in connection with 
such estate, but not for the torts of her husband. 

A married woman’s separate estate may be sub¬ 
jected to liability for her torts committed in con¬ 
nection with the management and control of such 
estate,and ■without the husband’s coercion,®® and 
also for the torts of her agents within the scope of 
*eir authority.®^ Where a wife is liable for a tort, 
it follows that an execution on the judgment may 
be levied on her separate estate.®® 


41 C.J.S. 

Torts of husband. For the tortious acts of her 
husband, either generally or in connection with her 
separate property, neither the wife nor her separate 
estate will ordinarily be liable,®® although, as ap¬ 
pears supra § 293, she is liable for the tortious acts' 
of her husband while acting as her properly appoint¬ 
ed agent in connection with her separate estate. If 
she did not participate in her husband’s tort, her 
mere prior or subsequent assent thereto will not 
make her liable.®^ The rule has been laid down, 
however, that an executrix who marries and sur¬ 
vives her husband is liable in equity to answer out 
of her own separate estate for the devastavit of 
her husband committed during coverture in the ex¬ 
ercise of her office as executrix,®® but, since such 
rule is an equitable one, its application will be gov¬ 
erned by the circumstances of each particular case.®® 


2 . Mortgage or Pledge 


§ 342. In General 

The power of a married woman to mortgage or 
pledge her separate estate, the form, requisites, and 
validity, and the construction and operation of such 
a mortgage or pledge are considered in detail infra 
§§ 343-349. 

Examine Pocket Parts for later cases. 

§ 343. -Power to Encumber 

As a general rule, a married woman may mortgage or 
pledge her separate estate to the extent that she fs not 
restricted by the instrument creating the estate, or to the 
extent that such power is expressly or impliedly con¬ 
ferred by statute. 


The general rule is that, unless restricted by the 
instrument creating an equitable separate estate, the 
wife may mortgage it,^® a fortiori she may do so 
when the power is expressly conferred by the in¬ 
strument creating such separate estate,'®® and in 
some states, the power to mortgage exists only 
when it is expressly conferred by the creating in- 
strument.42 ® 

In practically all states a married woman is now 
either expressly or impliedly authorized by statute 
to mortgage her separate property, at least to se¬ 
cure her own debt,®® and, under certain conditions, 
may execute a mortgage the same as if she were 


32. Fla.—Ballenger v. Mark, 155 So. 

106. 115 Fla. 95. 

30 C.J. p 924 note 9. 

Rights and liabilities arising from 
tort by: 

Spouse against spouse see supra § 
163. 

Third person see infra § 400. 

Wife, or husband and wife, against 
third person see supra §§ 217- 
220, infra § 413. 

Unlig.Tiidated damages arising from 
a tort cannot be made a charge on a 
married woman’s separate estate.— 
Edgerly v. Smith, 7 Mo.App. 565. 

33. Mo.—Merrill v. St. Louis, S3 Mo. 
244, 53 Am.R. 576. 

Pa.—Franklin’s Appeal, 6 A. 70, 115 
Pa. 534, 2 Am.S.R. 583. 

34 . Neb.—Carnahan v. Cummings, 
180 N.W. 558, 105 Neb. 337, 12 A.L 
R. 1455. 

30 C.J. p 924 note 11. 

35. W.Va.—Gill v. State, 20 S.E. 568, 
39 W.Va. 479, 45 Am.S R. 928, 26 
L.R.A. 655. 

30 C.J. p 924 note 13. 


36. Conn.—Loverin v. Kuhne, 108 A. 

554, 94 Conn. 219. 

30 C.J. p 924 note 16. 
liability as tenant by entirety 

Where husband and wife owned 
property by entirety and pedestri¬ 
an fell through open grating on side¬ 
walk adjacent to the property, wife 
could not be held liable for pedestri¬ 
an’s injuries since husband had the 
right to the use, control, and profits 
of the entirety property and it was 
his duty to maintain it in a reasona¬ 
bly safe condition.—Dombrowski v 
Gorecki, 289 N.W. 293, 291 Mich. 678. 
Knowledge of nuisance 
Where wife knew husband was 
maintaining a nuisance on her prop¬ 
erty and she did nothing to prevent 
it, the wife’s property was held sub¬ 
ject to penalties prescribed by statute 
as against contention that she was 
presumed to be under husband's coer¬ 
cion.—State V, Tillotta, 211 N.W. 721 
202 Iowa 1217. ’ ' 

37. W.Va.—Kellar v. James, 59 S E 
939, 63 W.Va. 139, 14 L.R.A..N.S' 


38. Pa.—Calhoun's Appeal, 39 pa. 
218. 


39. Pa.—Calhoun’s Appeal, supra. 

40. Wis.—Putnam v. Bicknell, 18 
Wis. 333. 

30 C.J. p 898 note 65. 

Contracts relating to equitable es¬ 
tate generally see supra § 309. 

I Encumbrance of community property 
see infra § 533 . 

41. Ala.—^B lakes lee v. Mobile L. 
Ins. Co., 57 Ala. 205. 

30 C.J. p 898 note 66 . 

42. Pa.—^Holliday v. Hively, 47 A. 
988, 198 Pa. 335. 

30 C.J. p 898 note 68 . 


43. Mich.—Collateral Liquidation v. 
Manning, 283 N.W. 691, 287 Mich. 
568—Shepard v. Bestar, 259 N.W. 
895, 271 Mich. 219. 

Pa-.—Alliance Finance Corporation v. 

Abrams, 97 Pa.Super. 528. 

30 C.J. p 898 note 69. 

Money borrowed by husband as agent 
Wife’s property mortgaged to se¬ 
cure payment of money borrowed by 
husband as her agent to improve 
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a feme sole.^^ Her power to mortgage has been 
held to be included in her power to alienate or con¬ 
vey her separate estate, as conferred by statute,^® or 
bv the instrument creating such estate or with¬ 
in her statutory power to contract with respect 
to such estate.^’^ Her mortgaging power, however, 
is subject to the statutory limitations, if any, as to 
the method or the purposes prescribed by the stat- 
ute.*^^ An order of a court of equity permitting 
the mortgage is sometimes a statutory require¬ 
ment.'*® A constitutional provision authorizing a 
married woman to charge her separate real and 
personal property in equity, in certain cases, does 
not take away or add to her statutory right to mort¬ 
gage such property.®® It has been held that, where 
a married woman had at the time power to give 
a valid mortgage in accordance with previous deci¬ 
sions of the supreme court, the rights of the mort¬ 
gagee are not affected by the subsequent overrul¬ 
ing of such decisions.®^ 

Under some statutes a married woman’s mort¬ 


gage is invalid in the absence of a consideration 
beneficial to the estate or to herself.®- Under oth¬ 
er statutes, she may mortgage her separate proper¬ 
ty as security for money borrowed which does not 
benefit such property,and this power has been 
held to exist under power to manage and dispose 
of the property.®* A mortgage given by her as a 
surety, however, is invalid under a statute which 
prohibits her to become a suret}^ or accommodation 
indorser.®® 

IVJwt laze governs. The power to mortgage sep¬ 
arate real property is governed by the laws of the 
state where the property is situated.®® 

§ 344 . - Effect of Nature of Estate 

A married woman’s separate estate or interest in 
lands may be mortgaged by her only where It is of such 
a nature that she has the power of disposal thereof. 

The wife’s life estate in lands may be mort¬ 
gaged,®*^ and so may even an expectancy if coupled 
with an interest.®^ A power to mortgage her prop- 


property is subject to foreclosure on 
default.—Nichols v. Andrews, 154 S. 
B. 305, 157 S.C. 334. 

In Alabama 

(1) Under the later statutes, a wife 
may mortgage her property to secure 
her own debt.—Sudduth v. Whitney, 
184 So. 167, 236 Ala. 603—Ex parte 
Lacy, 168 So. 554, 232 Ala. 525. 

<2) Under a former statute, mort¬ 
gages of the wife's statutory sepa¬ 
rate estate, whether given to secure 
her own debt or that of another, gen¬ 
erally were absolute nullities.—^Ash¬ 
ford V. Watkins, 70 Ala. 156—30 C. 
J. p 899 note 87. 

(3) However, she could execute a 
mortgage to secure a debt for neces¬ 
saries.—Jones V. Wilson, 57 Ala. 122 
—30 C.J. p 899 note 88. 

(4) She could also mortgage her 
separate property to secure the pur¬ 
chase price of the property mort¬ 
gaged.—Joseph V. Decatur Land, 
Impr. & Furnace Co., 14 So. 739, 102 
Ala 346—30 C.J. P 899 note 89. 

(5) After the husband’s removal 
from the trusteeship of her separate 
statutory estate, the wife's mortgage 
thereof was valid.—Robinson v. 
Walker. 1 So. 347, SI Ala. 404—Bell 
V. Locke, 57 Ala. 242. 

Fledge 

Where note of corporation was en¬ 
dorsed by president and wife, and 
amongst securities pledged to secure 
payment of note was stock belonging 
to wife, the president and his wife 
by their endorsement ratified pledge 
of the stock, and wife could not en¬ 
join sale thereof on ground that it 
constituted her separate property, 
since wife’s separate property be¬ 


came liable for debt which her hus¬ 
band assumed by endorsing the note. 
—Chisholm v. Coconut Grove Ex¬ 
change Bank, 198 So. 703, 144 Fla. 
770. 

44. Ala.—Knight v. Coleman, 22 So. 
974, 117 Ala. 266. 

Fla.—Russell v. Henslee, 132 So. 489. 
Ga.—Williamson v. Walker, 1 S.E. 
2d 718, 187 Ga. 603—Saxon v. Na¬ 
tional City Bank of Rome, 151 S.E. 
501, 169 Ga. 784. 

30 C.J. p 898 note 69 [d]. 

45. Ala—Collier v. Alexander, 38 So. 
244, 142 Ala. 422. 

30 C.J, p 899 note 73. 

46. Tenn.—Steifel v. Clark, 9 Baxt. 
466. 

47. N.H.—^Messer v. Smyth, 58 N.H. 
298. 

30 C.J. p 898 note 69 [b]. 

48. Pa.—Robert B. Salter Bldg. As¬ 
soc. V. Rice, 14 Phila. 124—Central 
Building & Loan Ass’n v. W^elch, 54 
Montg.Co. 19. 

W.Va.—Schamp v. Security Sav., etc., 
Assoc., 28 S.E. 709, 44 W.Va. 47. 

49 . Ky.—Stacker v. Whitlock, 3 
Mete. 244—Pell v. Cole, 2 Mete. 252. 

50. Fla.— Citizens’ Bank & Trust Co. 
V. Smith, 123 So. 694, 97 Fla. 609, 
denying rehearing 121 So. 900, 9* 
Fla. 601. 

51. Ala.—Farrior v. New England 
Mortg. Security Co., 9 So. 532, 92 
Ala. 176, 12 L.R.A. 856. 

52. U.S.—American Mortg. Co. v. 
Hartzog, 74 F. 993. 

30 C.J. P 898 note 70. 

Consideration generally see infra § 
346. 

53. Fla.—^Morrow v. Jefferson Stand- 
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ard Life Ins. Co., 150 So. 229, 110 
Fla. 331—Russell v. Henslee, 132 
So. 489. 

Mich.—Collateral Liquidation v. Man¬ 
ning, 283 N.W. 691. 287 Mich. 568 
—Federal Bond & Mortgage Co. v. 
Goldman. 209 N.W. 921, 235 Mich. 
571. 

Wis.—Shapiro v. Heller, 230 N.W. 
705, 201 Wis. 529. 

54. U.S.—Vanderpool v. Bank of 
Hansen, D.C.Idaho, 2 P.2d 877. 

55. Ga.—Stafford v. Birch, 5 S.E.2d 
744, 189 Ga. 405—Williamson v. 
Walker, 1 S.E.2d 718, 1S7 Ga. 603 
—Cleaveland v. La Grange Bank¬ 
ing & Trust Co., 200 S.E. 137, 187 
Ga. 65—Carlton v. Moultrie Bank¬ 
ing Co., 152 S.E. 215, 170 Ga. 185. 

Pa. —Central Building & Loan Ass'n 
v. Welch, 54 Montg.Co. 19. 

30 C.J. p 899 note 76. 

Mortgage for debts of husband see 
infra §§ 350-359. 

Mortgage for debts of third person 
see infra § 360. 

Power to become guarantor or surety 
generally see supra § 329. 

56. Fla.—Thompson v. Kyle, 23 So. 
12, 39 Fla. 582, 63 Am.S.R. 193. 

N.H.—Proctor v. Frost, 197 A. 813, 
89 N.H. 304. 

WTiat law governs conveyances and 
contracts to convey generally see 
infra § 369. 

57. Ga.—^Harrold v. Westbrook, 2 S- 
E. 695, 78 Ga, 5—Morrison v. Solo¬ 
mon, 52 Ga. 205. 

Ill. —Hosmer v. Carter, 68 HI, 9S. 

58. Miss.—Futch v. Jeffries, 59 Miss. 
506. 

N.Y.—Albany F. Ins. Co. v. Bay, 4 N, 
T. 9, affirming 4 Barb. 407. 
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erty during coverture may be reserved by her in a 
marriage settlement made by her while she was a 
feme sole.^^ An interest merely in the rents and 
profits of lands gives no authorit}’, however, to 
mortgage the land itself,®^ and in general a mort¬ 
gage cannot be binding on the trust property when 
given in excess of the limitations of disposal placed 
on it.®l Creditors of the husband taking a deed 
of trust of the property are chargeable with notice 
of the conditions on which such a deed may be giv¬ 
en.®- 

§ 345. - Consent or Joinder of Husband 

A wife’s mortgage of her separate estate is valid, 
under some statutes, only where it is consented to, or 
joined in, by her husband, unless such consent or joinder 
is dispensed with by the instrument creating the estate. 
Under other statutes the husband’s consent or joinder 
is not necessary. 

Under some statutes authorizing a married wo¬ 
man to mortgage her separate estate, it is neces¬ 
sary to the validity of the mortgage that her hus¬ 
band consent to, or join in, the mortgage,unless 
such consent or joinder is dispensed with by the in¬ 
strument creating the estate.®^ Under such require¬ 
ment, it is not sufficient that the husband signs and 


acknowledges the mortgage;®® his name must ap¬ 
pear in the body of the mortgage,®® unless, under 
some statutes, he has previously made a separate 
conveyance.®"^ Under some of the statutes, the hus¬ 
band’s joinder is necessary only as to real proper¬ 
ty', and not as to a mortgage of personalty;®® and 
it has also been held that the necessity for the hus¬ 
band’s joinder does not apply to a mortgage given 
by the wife on her property to secure its purchase 
price,®^ or to improve the property.^® 

When joinder not necessary. Under some stat¬ 
utes a married woman, having the power of a feme 
sole with regard to her separate property, may mort¬ 
gage it without the consent of her husband,"^ and 
when such is the case, the joinder of the husband is 
mere surplusage, and the validity of the mortgage 
is not impaired either by the fact of such joinder,"^ 
or by a defective acknowledgment on his part.'^s 
The wife’s mortgage, however, is valid only as to 
property which she owns at the time the mortgage 
is executed."^^ Under other statutes, the joinder 
of the husband may be dispensed with where the 
wife has been abandoned by, or is living separate 
from, him,'<® or when he is a nonresident."^® 


59. X.Y.—Leavitt v. Pell, 25 X.T. 
474. 

60. Ark.—Sidway v. Nichol, 34 S.W. 
529, 62 Ark. 146. 

Pa.—Lancaster v. Dolan, 1 Rawle 231, 
IS Am.D. 625. 

61 . X.T.—Cummingr v. Williamson, 1 
Sandf.Ch. 17. 

Va.—Bailey v. Hill, 77 Va. 492. 

30 C.J. p S99 note 85. 

Restraint on alienation generally see 
infra § 367. 

62. Ill—Swift V. Castle, 23 Ill. 209. 

63. Ala.—Dirago v, Taylor, 150 So. 
150, 227 Ala. 271. 

Pla.—Protective Holding Corporation 
V. Cornwall Co., 173 So. S04, 127 
Fla. 252—Jones v. Griffin, 138 So. 
38, 103 Fla. 745—Russell v. Hens- 
lee, 132 So. 4S9. 

Ky.—Duncan v. Jenkins, 286 S.W. 
783, 215 Ky. 543. 

X.J.—^Atlantic Guaranty & Title Ins. 
Co. v. McDevitt, 148 A. 733, 105 
X.J.Eq. 570—Dreier v. Pomeroy, 146 
A. 178, 104 X.J.Eq. 504—2tIorris v. 
Davis, 157 A. 837, 10 X.J.Misc. 68. 
X.T.—Bendean v. Moody, 5 X.T.S.2d 
94, 254 App.Div. 130, under Penn¬ 
sylvania laws. 

N.C.—Hardy v. Abdallah, 133 S.E. 
195, 192 X.C. 45. 

Pa.—Merz v. Brady, 166 A. 647, 311 
Pa. 181—Regis Building & Loan 
Ass'n V. Humphries, 17 Pa.Dist. & 
Co. 53—Secretary of Banking v. 
Koppenhaver, 8 Schuyl.Leg.Reg. 40. 
30 C.J. p 899 note 95. 

Joinder or consent to absolute con¬ 
veyance see infra § 372. 


Xecessity of husband's joinder in 
wife's mortgage to secure hus¬ 
band's debt see infra § 353. 
Personal liability of husband on joint 
contracts see supra § 324. 
Ratification of mortgage invalid be¬ 
cause of husband's nonjoinder see 
infra § 348. 

Under former name 
A mortgage executed by a married 
woman under her name as a widow, 
which name she bore before her mar¬ 
riage, is void unless her husband 
joins in the mortgage.—Protective 
Holding Corporation v. Cornwall Co., 
173 So. 804, 127 Fla. 252—Wilkins v. 
Lewis, 82 So. 762, 78 Fla. 78. 
Mortgage by wife to self as guardian 
Mortgage by wife from herself as 
individual to herself as guardian of 
minor children, not joined in by hus¬ 
band, is a nullity.—People’s Bank of 
Science Hill v. Parley, 32 S.W.2d 415, 
235 Ky. 831. 

Ziaw enabling married woman to 
convey real estate separate and apart 
from husband does not apply to mort¬ 
gages.—Dreier v. Pomeroy, 146 A. 
178, 104 X.J.Eq, 504. 

64. Md,—^Armstrong v, Kerns, 61 
Md. 364. 

65. Ky.—Duncan v. Jenkins, 286 S. 
W. 783, 215 Ky. 543. 

Vt.—Dietrich v. Hutchinson, 69 A. 

661, 81 Vt. 160. 

30 C.J. p 899 note 95 [a]. 

€a Ky.—Duncan v. Jenkins, 286 S. 
W. 783, 215 Ky. 543. 

67. Ky.—Duncan v. Jenkins, supra. 
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68. Ala.—^Dirago v. Taylor, 150 So. 
150, 227 Ala. 271. 

69. Ill.—Pease v. L. Fish Furniture 
Co., 52 X.E. 932, 176 Ill. 220—Man- 
tonya v. Martin Emerich Outfitting 
Co., 49 X.E. 721, 172 Ill. 92. 

Minn.—Yager v. Merkle, 4 X.W. 819, 
26 Minn. 429. 

70. Conn.—Tice v. Moore, 73 A. 133, 
82 Conn. 244, 17 Ann.Cas. 113. 
The fact that husband joins in 

note and mortgage on the wife's 
separate estate to obtain money to 
improve the same, does not prevent 
the discharge of such obligations 
when they are paid, or if they are 
void.—Tice v. Moore, 73 A. 133, 82 
Conn. 244, 17 Ann.Cas. 113. 

71. Mo.—Rutledge v. Rutledge, 119 
SW. 489, 177 Mo.App. 469. 

Tenn.—Xapier v. Stone, 114 S.W.2d 
57. 21 Tenn.App. 626. 

30 C.J. p 900 note 9. 

72- Mich.—Yale v. Stevenson, 25 X. 

W. 488, 58 Mich. 537. 

30 C.J. p 900 note 10. 

73. Mich.—Prickee v. Donner, 35 
Mich. 151. 

Effect of defective acknowledgments 
generally see Acknowledgments 
§§ 17-22. 

74. X.Y.—^Albany P. Ins. Co. v. Bay, 
4 X.Y. 9, affirming 4 Barb. 407. 

75. Ala.—Ballard v. Roanoke Bank, 
65 So. 356, 187 Ala. 335. 

30 C.J. p 900 note 12. 

76. Ala.—Collier v. Alexander, 38 
So. 244. 142 Ala. 422. 
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Effect of nonjoinder as to lien. A mortgage ex¬ 
ecuted without the husband’s consent or joinder, 
when required, is invalid and ineffective as a mort¬ 
gage lien and incapable of enforcement,'^'^ ^nd is in¬ 
ferior to a subsequent mortgage on the same prop¬ 
erty duly executed by both husband and wife, war¬ 
ranting the land to be free and clear of all encum¬ 
brances.''^ It is effective, however, to show that the 
debt was contracted on the credit of the wife’s sep- 
arate estate, and it has been held that, where the 
consideration for the mortgage was for the benefit 
of the land or of the wife herself, it will be upheld 
as an equitable lien;*^® but there is authority to the 
contrary.^® Where the mortgage is treated as an 
equitable lien, notwithstanding the nonjoinder of 
the husband, a subsequent purchaser subject to the 
mortgage, with notice thereof, is bound thereby.^^ 
Such lien when established by a court of equity can 
have no retroactive operation, and does not, there¬ 
fore, affect rights acquired before the decree and 
after the execution of the mortgage.^2 

What law governs. The necessity for joinder of 
the husband in a mortgage of the separate real 
property is governed by the law of the state where 
the property is located.^^ 

g 345 , -- Form, Requisites, and Validity in 

General 

The usual requirements of a mortgage, such as that 
it must be signed and witnessed, apply in the case of a 
mortgage purporting to bind the separate estate of a 
married woman; and it must be supported by a consid¬ 


§ 346 

eration. It may be invalid if procured by duress, undue 
influence, or fraud, or if not properly executed. 

The word “deed” in a statute disabling a mar¬ 
ried woman from encumbering her lands, except by 
deed in which her husband shall join, means an in¬ 
strument in writing, signed and delivered.^*^ There 
must be substantial compliance with constitutional 
and statutory requirements regulating mortgages, 
but substantial compliance is prima facie sufficient 
to make the mortgage legal.Like other mortgag¬ 
es, the mortgage of a married woman must usually 
be signed^^ and, when required by statute, wit¬ 
nessed,^" but as between her and the mortgagee, re¬ 
cording is not essential to the validity of the mort¬ 
gage.^® Notwithstanding the instrument is not ac¬ 
knowledged, as required by statute, it may create 
an equitable lien®® where it was given for the ben¬ 
efit of the separate estate.®® In case of property 
held in trust it is not necessary that the trustee join 
in the mortgage, unless the creating instrument re¬ 
quires such joinder.®^ 

A mortgage on, or pledge of, the wife’s separate 
property is void if procured by duress or undue in¬ 
fluence practiced on her by the pledgee or mortga¬ 
gee or by the husband with the pledgee or mort¬ 
gagee’s consent,®- or, at least, as shown infra § 349, 
it may be avoided by her. If, however, the mortga¬ 
gee had no knowledge of the duress or undue in¬ 
fluence the mortgage is valid if within the wife’s 
power to execute.®® A mortgage procured or given 
through fraud or misrepresentation is invalid,®^ al¬ 
though the mortgagee did not participate in the 
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77 _ Ky.—Ballard v. Security State 
Bank. 293 SAV. 950, 219 Ky. 468. 
j—Atlantic Guaranty & Title Ins. 
Co. V. McDevitt, 148 A. 733, 105 N. 
J.Eq. 570—Boardwalk Nat. Bank v. 
Toboldt, 146 A. 358, 104 N.J.Eq. 
509—Realty Title & Mortgage Co. 
V. Schaaf, 85 A. 602, 81 N.J.Eq. 115 
—Morris v. Davis, 157 A. 837, 10 
N.J.Misc. 68—Bennett v. Orchard, : 
134 A. 519, 4 N.J.Misc. 807. 

This was common law, and is still 
the law unless modified by statute. 
Drier v. Pomeroy, 146 A. 178, 104 
N.J.Eq. 504. 

78. N.C.—Hardy v. Abdallah, 133 S. 
E. 195, 192 N.C. 45. 

79. N.J.—Boardwalk Nat. Bank v. 
Toboldt, 146 A. 358, 104 N.J.Eq. 509 
—Bennett v. Orchard, 134 A. 519, 
4 N.J.Misc. 807. 

30 C.J. p 900 note 5. 

80. Vt.—^Dietrich v. Hutchinson, 50 
A. 810, 73 Vt. 134, 87 Am.S.R. 698. 

81. N.Y.—^Hatch v. Morris, 3 Edw. 
313. 

82. Ill.—Lewis v. Graves, 84 Ill. 205. 
83 Ind.—Otis v. Gregory, 13 N.E. 

39, 111 Ind. 504. 


What law governs conveyances and 
contracts to convey generally see 
infra § 369. 

84. Ind.—American Ins. Co. v. Av¬ 
ery, 60 Ind. 566. 

Joinder or consent of husband see su¬ 
pra § 345. 

Mortgage to secure husband's debt 
see infra § 353. 

85. Fla.—^New York Life Ins. Co. v. | 

Oates, 192 So. 637, 141 Fla. 164. | 

83 . Ky.—Crace v. Morgan County 
Nat. Bank, 80 S.W.2d 823, 258 Ky. 
657. 

87. Ala.—Kieser v. Baldwin, 62 Ala. 
526. 

30 C.J. P 902 note 36, 

88. Ky.—^W^oods V. Davis, 154 S.W. 
905, 153 Ky. 99. 

89. Fla.—Morrow v. Jefferson Stand¬ 
ard Life Ins. Co., 150 So. 229. 110 
Fla. 331—^Boynton v. Williams, 146 
So. 663, 108 Fla. 368. 

N.J.—Brady v. McHugh, 119 A. 377, 
94 N.J.Eq. 336. 

30 C.J. P 902 note 40. 

Acknowledgment as essential to va¬ 
lidity of instrument of married wo¬ 
man see Acknowledgments § 14 a. 
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Effect of defective acknowledgment 
of instrument of married woman 
generally see Acknowledgments §§ 
21 22 . 

90. Fla.—Morrow v. Jefferson Stand¬ 
ard Life Ins. Co., 150 So. 229, 110 
Fla. 331. 

N.J.—Brady v. McHugh, 119 A. 377, 
94 N.J.Eq, 336. 

30 C.J. P 902 note 41. 

91. N.C.—Alexander v. Davis, 8 S.E. 
768, 102 N.C. 17. 

30 C.J. P 902 note 43. 

92. Ala.—Morriss v. O'Connor, 90 So. 
304, 206 Ala. 542. 

30 C.J. p 901 notes 16, 17. 

93 . Ga.—Pendergrass v. New York 
Life Ins. Co., 137 S.E. 36, 163 Ga. 
671—Garrett v. Thornton, 121 S.E. 
820, 157 Ga. 487. 

Ky.—Hale v. Hale, 53 S.W.2d 554, 245 
Ky. 358. 

30 C.J. P 901 note 18. 

94 . N.Y.—Blum v. Hoff kins, 206 N. 
Y.S. 587, 210 App.Div. 748, affirmed 
155 N.E. SS5, 244 N.Y. 531. 

30 C.J. P 901 note 20. 
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fraud.95 It has been held, however, that the fact 
that the husband, without the knowledge of the 
mortgagee, fraudulently induced the wife to exe¬ 
cute the mortgage does not make it invalid,^® and 
this rule has been applied where the husband by 
fraud induced the wife to execute a mortgage em¬ 
bracing a prior mortgage fraudulently induced by 
the husband and the mortgagee’s agent as well as 
other invalid debts.^*^ So where one in good faith 
loaned money on a trust deed signed by the wife, it 
has been held no defense that the husband deceived 
the wife as to the identity of the land.98 Even the 
unauthorized addition of the wife’s name to her hus¬ 
band’s note as joint maker with him will not ren¬ 
der her mortgage, given to secure such note, void 
where the note is assigned to an innocent purchas- 
er.99 Where, however, a person loans money to 
a married woman on a pledge of stock, he is war¬ 
ranted, in the absence of anything showing a trust 
in favor of another, in assuming that she is the 
owner thereof.i The fact that the wife remained 
in possession of the property is not sufficient to put 
the mortgagee on inquiry as to any fraud^ or du¬ 
ress^ perpetrated by the husband on the wife. 
Where a mortgage by husband and wife mistakenly 
describes land not belonging to them, a correction 
of the mistake, made after delivery, with the hus¬ 
band’s consent, but without the wife’s knowledge or 
authority, is inoperative as to that part of the land 
described which constitutes the homestead,^ but is 
valid as to the other lands.5 The fact that a mar¬ 
ried woman is not personally bound by her cove¬ 
nant does not affect the validity of her mortgage.® 


A mortgage by a married woman who has been de¬ 
clared a feme sole trader, as discussed supra § 208 
is valid as between the parties, although in fraud of 
her husband’s rights.*^ 

Execution in blank. A mortgage on the sepa¬ 
rate property of a married woman is valid, although 
she and her husband executed and delivered it and 
their bond, blank as to the amount of the consid¬ 
eration, and such blanks are afterward filled up by 
the mortgagee in the presence of the wife alone.'^ 
It has been held, however, that a married woman, 
not being sui juris, has no authority to delegate the 
power to fill in blanks.® Where, on the other hand, 
she may act through an agent, some cases have held 
that she may give authority by parol to fill materiil 
blanks, and that she will be bound, although the 
agent may exceed his instructions.^® Where a wife 
signed with her husband a blank mortgage which 
was delivered to him, and he subsequently inserted 
a description of real property owned by her and au¬ 
thorized a third person to insert the name of the 
mortgagee when the instrument was negotiated, the 
instrument was invalid as to the wife.^i 

Consideration, A married woman’s mortgage 
must be based on some consideration but the fact 
that no consideration moves to the wife is not con¬ 
trolling,^® and in many states her mortgage execut¬ 
ed in conformity with the statute is enforceable, 
although the consideration moves to her husband or 
even to a third person.i^ A mortgage for the pur¬ 
chase price of lands conveyed to her,^® or for mon¬ 
ey borrowed to pay the purchase price,or to se¬ 
cure other of her debts,i7 or to discharge a lien on 


95. Pa.—Cridge v. Hare, 98 Pa. 561. 

96. Pla.—Baylanan v. Tunniclitfe, 
141 So. 609, 105 Fla. 484, affirmed 
144 So. 844, 105 Pla. 484. 

Or.—Try on v. Palmer, 263 P. 890 

123 Or. 661. 

97. Pla.—Baylarian v. Tunnicliffe, 
141 So. 609, 105 Pla. 484, affirmed 
144 So. 844, 105 Pla. 484. 

98. U.S.—Paxton v. Marshall, C.C. 
Ill., IS P. 361, affirmed 8 S.Ct. 592, 

124 U.S. 552, 31 L.Ed. 518. 

Ill.—Spurgin V. Traub, 65 Ill. 170. 

99. U.S.—Mersman v. Werges, Iowa, 
5 S.Ct. 65, 112 U.S. 139, 28 L.Ed. 
641, reversing, C.C., 3 P. 378, 1 Mc¬ 
Crary 528. 

1. N.Y.—Leitch v. Wells, 48 N.T. 
585. 

2. Ga.—Meeks v. Withers, 184 S.E. 
604, 181 Ga. 787. 

3. Ga.—Pendergrass v. New York 
Life Ins. Co., 137 S.E. 36, 163 Ga. 
€71. 

4. Miss. — Poote v. Hambrick, 11 So. 
567, 70 Miss. 157, 35 Am.S.R. 631. 


5. Miss.—Poote V. Hambrick, supra. 

6. Ind.—Philbrooks v. McEwen, 29 
Ind. 347. 

N.J.—Smallwood v. Levin, 15 N.J.Ea. 
60. 

30 C.J. p 901 note 27. 

7. Pa.—Hedden’s Appeal, 17 A. 29. 

8. Pa.—In re Hogan, 37 A. 548, 181 
Pa. 500. 

9- U.S.—Drury v. Poster, Minn., 2 
Wall, 24, 17 L.Ed. 780. 

Mo.—McQuie v. Peay, 58 Mo. 56. 

10. Wis.—^Nelson v. McDonald, 50 N. 
W. 893, 80 Wis. 605, 27 Am.S.R. 71 
—Johnston Harvester Co. v. Mc¬ 
Lean, 15 N.W. 177, 57 Wis. 258, 46 
Am.R. 39. 

11“ Iowa.—Simms v. Hervey, 19 
Iowa 273. 

12 . Ala.—Thompson v. Hudgins, 22 
So. 632, 116 Ala. 93. 

Ky-— Dwiggins V. Howard, 57 S.W.2d 
649, 247 Ky. 746. 

30 C.J. p 903 note 51—41 C.J. p 388 
note 75 [a]. 


13. Ala.—National City Bank of Mo¬ 
bile V. Barret, 117 So. 55, 217 Ala. 
611. 

14. Colo.—Nippel V. Hammond, 4 
Colo. 211. 

Mortgage to secure debt of; 
Husband see infra § 354. 

Third person see infra § 360. 
Release of indorsers on husband’s 
notes to such indorsers may be val- 
! uable consideration for execution by 
wife of mortgage.—National City 
Bank of Mobile v. Barret, 117 So. 
55, 217 Ala. 611. 

15. Wis.—Citizens’ L. & T. Co. v. 
Witte, 92 N.W. 443, 116 Wis. 60. 

30 C.J. p 903 note 53. 

Liability for purchase price gener¬ 
ally see supra § 332. 

16. Ind.—^Washburn v. Gray, 97 N.E. 
190, 49 Ind.App. 271. 

30 C.J. p 903 note 54. 

17. Iowa.—Preusser v. Henshaw, 49 
Iowa 41. 

30 C.J. p 903 note 55. 
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her property,is based on a sufficient considera¬ 
tion. 

Jnv<jliditv of collateral obligation. Although a 
note signed by a married woman may impose no 
personal liability on her, yet her mortgage given to 
secure such note may, either in equity or by force 
of statute, be valid,^^ if it contains a sufficient de¬ 
scription of the debt secured.^® Where, however, 
her own note is absolutely void and not enforceable 
even in equity, the defense of the invalidity of the 
note may extend to a mortgage given to secure it.^i 
A mortgage on the wife’s realty is valid to the 
amount or extent that the proceeds therefrom were 
applied to her debt to the mortgagee, and all pay¬ 
ments made thereon by her must be appropriated to 
reduction of the mortgage.^^ So a security deed 
given by the married woman to secure two notes, 
one a valid claim against her and the other void 
because given as surety, is not void in its entirety 
where the contract is severable and not entire.’^ 
The validity of the debt secured cannot be ques¬ 
tioned after a sale under the mortgage.^^ 

g 347 . - Construction and Operation, and 

Extent of Liability 

A mortgage on, or pledge of, the separate property 
of a married woman will be given effect in accordance 
with the intention of the parties as determined from a 
proper construction of the instrument. 

General rules of construction are applied in de¬ 
termining ihe operation and effect of a mortgage or 
pledge of the separate estate of a married woman, 
and the intention of the parties as thus ascertained 
will control.25 The execution of a mortgage oper¬ 
ates as a repudiation of a prior deed executed by 
the mortgagor to secure her husband’s debt.26 
Where a married woman, in a mortgage given by 
her husband on her separate estate, merely pur¬ 
ports to release all right of dower and homestead 

18. Wis.—Eaton v. Dewey, 48 N.W. 

523, 79 Wis. 251. 

30 C.J. p 903 note 56. 

19. Pa.—First Nat. Bank of Everett 
V. Hershberger, 25 A.2d 170, 344 Pa. 

217. 

30 C.J. p 902 note 30. 

20. Ind.—Gregory v. Van Voorst, 85 
Ind. 108. 

21. Fla.—Blood V. Hunt, 121 So. 886, 

97 Fla. 551. 

30 C.J. p 902 note 32. 

22. Ala.—Ex parte Lacy, 168 So. 

554. 232 Ala. 525. 

23. Ga.—Stafford v. Birch, 5 S.E.2d 
744, 189 Ga. 405. 

24. Ind.—Rogers v. Shewmaker, 60 
N.E. 462, 27 Ind.App. 631, 87 Am. 

S.R. 274. 

41 C.J.S.-53 


“to said grantee,” and is not mentioned in other 
parts of the mortgage, her title is not concluded by 
the exercise of the power of sale contained therein, 
since the mortgage conveys only a life estate.A 
provision that any surplus on foreclosure should be 
paid to the “husband and wife" should be construed 
only to require such payment *‘as their several in¬ 
terests shall appear,” and not to constitute a con¬ 
veyance of any interest in such surplus from the 
wife to her husband.^® Where a husband and wife 
join in a deed of trust in fee of the wife’s land to 
secure their joint indebtedness, the trustee takes a 
fee simple, although the draftsman neglects to 
strike out from the printed form a recital that the 
wife’s joinder is only for the purpose of releasing 
her dower and homestead.^^ A mortgage note ex¬ 
ecuted during coverture and binding the separate 
estate of a married woman is, according to one 
view, enforceable only against property which she 
possessed at the time the note was executed.^^ 
When the mortgage is given for the benefit of her 
separate estate, a deficiency judgment may under 
some statutes be enforced against other separate 
property possessed by her,^^ but in equity the lien 
is enforceable only against the mortgaged premis- 
es,^2 and she is not personally bound although the 
mortgage is given to secure a note made by her.^^ 
Where a wife gave a mortgage on her property as 
additional security for a note which she did not 
sign, in the event of default the property is liable, 
but the mortgage created no personal liability.®^ 
If a note and mortgage are executed by her to pay 
her debts or for her benefit, her estate is liable on 
the note and mortgage regardless of who negotiated 
the loan or to whom the credit was extended,^5 and 
whether the actual expenditures of the funds are 
made by her or by some other person.^^ So where 
she executes a mortgage to secure payment of her 
individual debt, she will not be released from lia- 

People’s Sav. 131. Wis.—Merchants' Nat Bank v. 
Raymond, 27 Wis. 567. 

30 C.J. p 903 note 60. 

32. Fla.—Adams v. Fry, 10 So. 559, 
29 Fla. 318. 

30 C.J. p 903 note 61. 

Nature and form of equitable reme¬ 
dy for enforcement of liabilities 
and charges against separate es¬ 
tate generally see infra § 361. 

33. Wis.—Heath v. Van Cott, 9 Wis. 
516. 

34. N.C.—Carter v. Bost, 184 S.E. 
817. 209 N.C. 830. 

35. Ga.—^Williamson v. Walker, 1 S. 
B.2d 718, 187 Ga, 603. 

36. Ga.—^Williamson v. Walker, su¬ 
pra. 


Miss.—McDougal v. 

Bank, 62 Miss. 663. 

25. Pa.—Henwood v. Home Indem-1 
nity Co., 10 A.2d 848, 138 Pa.Super. 
430. 

26. Ala.—Durr Drug Co. v. Acree, 
194 So. 544, 239 Ala. 194. 

27. Mass.—^AllendorfC v. Gaugengigl, 
16 N.E. 283, 146 Mass. 542. 

28. N.C.—Harrington v. Rawls, 48 S. 
E. 571, 136 N.C. 65. 

29. N.C.— Pritchard v. Bailey, 18 S.E. 
668. 113 N.C. 521. 

30 C.J. p 903 note 59. 

30. Neb.— Stander v. Pankonin, 4 N. 
W.2d 895, 141 Neb. 738—Curley v. 
White, 263 N.W. 134, 129 Neb. 829. 
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bility by any subsequent contract between her hus¬ 
band and the mortgagee.37 The lien will have no 
retroactive operation, so as to affect rights acquired 
prior to the decree and after the execution of the 
mortgage.^S Since an intent to create a mortgage 
is essential to the creation of an equitable mort¬ 
gage, the fact that a married woman who signed 
notes with her husband added after her signature 
the words “for the payment of which I bind my 
separate estate,” although it made such notes en¬ 
forceable against her estate in equity, did not con¬ 
stitute them an equitable mortgage which would 
create a lien on her separate property and entitle 
their holder to a preference over holders of other 
notes enforceable only at law.^^ A building associ¬ 
ation mortgage given by a married woman is in 
general enforceable only for the amount of the loan 
and interest, and does not cover her duties and lia¬ 
bilities as a stockholder,^® but a special agreement 
in the mortgage to pay monthly dues on stock may 
be enforced.^^ Mortgages by the widow and her 
second husband are without binding effect on a mere 
contingent interest of the widow under her first 
husband’s will.^^ Where a mortgage on the prop¬ 
erty of both spouses provides that it is to be securi¬ 
ty for the pa 3 ’ment of any extensions of the debt 
and also for the payment of any other liability of 
the mortgagors to the mortgagee, and it appears 
that the amount of the debt "was never reduced be¬ 
low the amount of the original loan, sale of the , 
wife’s property to pay the debt is proper>3 A chat¬ 
tel mortgage executed jointly by husband and wife 
to secure the value of all supplies furnished by the 
mortgagee to the mortgagors while making the crop 
during the year does not limit the wife’s liability to 
notes given by husband and wife as estimates only 
of the supplies to be furnished,but is not broad 
enough to cover supplies furnished to a third party 
who thereafter sold his crop to the husband,^5 and 
the wife is personally liable for supplies charged 
against the husband.^® The holder of a note signed 


by both husband and wife secured by a mortgage 
on property thereafter acquired in fee simple title 
by the wife must resort to such property before look¬ 
ing to the assets of the insolvent estate of the hus¬ 
band.'^ Where a married woman joined her hus¬ 
band in executing a mortgage covering his proper¬ 
ty and pledging rents during the year of redemp¬ 
tion, on institution of foreclosure suit the lien ot 
the mortgage attached to rental notes theretofore 
transferred by the husband to his wife, and subse¬ 
quent transferees took subject to the mortgage.'^s 
Sums paid by the mortgagee for taxes and for re¬ 
demption of the mortgaged property from tax sales 
are just charges against the property.^® 

§ 348. - Estoppel to Deny Liability and 

Ratification 

A married woman may be estopped to deny the valid¬ 
ity of her mortgage when In proper form and for a valid 
consideration, but If the mortgage is void for want of 
compliance with statute, she will not be estopped to as- 
sert such Invalidity. 

In general a married woman will be estopped to 
deny the validity of her mortgage when in proper 
form and for a valid consideration,5® and, where 
the mortgagee acts in good faith on recitals as to 
consideration in her mortgage, she will generally 
be estopped from denying their truth.^i So, acqui¬ 
escence for several years in a sale made under a 
trust deed executed by a married woman will pre¬ 
vent her from maintaining a suit to avoid the sale 
on the ground that a part of the consideration was 
beyond her power of contract.If the mortgage 
is void for want of compliance with statutory re¬ 
quirements as to the mode of execution, however, 
the wife will not be estopped to assert such inva¬ 
lidity,^^ although it has been held that where she 
was advised of the fact that the mortgage was pur¬ 
portedly executed by her and permitted her hus¬ 
band to deliver it as a valid instrument, she was es¬ 
topped to deny its validity.54 Where a married wo¬ 
man signs a mortgage as surety, the mere fact that 


37. S.C.—Christensen v. Wells, 30 S. 
E. 611. 52 S.C. 497. 

38. Ill.—Lewis v. Graves, 84 Ill. 205. 

39. Md.—^Western Nat. Bank v. Na¬ 
tional Union Bank, 46 A. 960, 91 
Md. 613. 

Intent to charge separate estate gen¬ 
erally see supra § 317. 

40. Pa.—^Wolbach v. Lehigh Bldg. 
Assoc., 84 Pa. 211. 

30 C.J. p 903 note 66. 

41. Tenn.—Maury County Bldg. & 
Loan Assoc, v. Cowley, Ch.App., 
52 S.W. 312. 

42. Ala.—First Nat. Bank v. Cash, 
125 So. 28, 220 Ala. 319. 


43. Ark.—Johnson v. Union Bank & 
Trust Co., 298 S.W. 999, 175 Ark. 1. 

44. Ark,—Haymes v. Priest, 33 S.W. 
2d 396, 182 Ark. 864. 

45. Ark.—Haymes v. Priest, supra. 

46. Ark.—Haymes v. Priest, supra. 

47. Miss.—Southern Cotton Oil Co. 
V. Gober, 6 So.2d 919, 192 Miss. 729. 

48. Iowa.—John Hancock Mut. Life 
Ins. Co. V. Stowe, 245 N.W. 295, 
215 Iowa 324. 

49. Ala.—^Hall v. Bank of Florala, 
104 So. 791, 213 Ala. 395. 
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50. Pla.—^New York Life Ins. Co. v. 
Oates, 192 So. 637, 141 Fla. 164. 

30 C.J. p 903 note 70. 

Mortgage for husband’s debt see in¬ 
fra § 356. 

51. S.C.—Rigby v. Logan, 24 S.E. 56, 
45 S.C. 651. 

30 C.J. p 904 note 71. 

52. Miss.—McDougal v. People's 

Sav. Bank, 62 Miss. 663. 

53. Ala.—Edwards v. Tabb, 5 So.2d 
770, 242 Ala. 209. 

Pla.—^Wilkins v. Lewis, 82 So. 762, 78 
Pla. 78. 

30 C.J. p 904 note 72. 

54. Ark.—Forrest City Grocer Co. v. 
Catlin, 97 S.W.2d 910, 193 Ark. 148. 
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it recites that it is made for the benefit of her sep¬ 
arate estate does not estop her from denying that 
fact as against the mortgagee,55 or an assignee of 
the mortgage who took the assignment in consid¬ 
eration of a past indebtedness due him from the 
mortgagee,55 but, where the wife executes her note 
and a mortgage to secure the same, each reciting 
that it is for the benefit of her separate estate, and 
that it is her intention to bind her separate estate 
thereby, she is estopped to deny such recitals as 
against an innocent transferee for value before ma¬ 
turity and without notice.57 A mortgage which is 
invalid because of the husband’s nonjoinder cannot 
be made effective by his subsequent ratification.^^ 

g 349 , - Avoidance 

A married woman may avoid a mortgage or piedge 
procured by duress or undue influence practised on her 
by the mortgagee or pledgee or by the husband with the 
mortgagee's or piedgee's knowledge. 

A mortgage on, or pledge of, the wife’s separate 
property, may be avoided by her if procured by 
duress or undue influence practised on her by the 
pledgee or mortgagee,®^ or by the husband with the 
pledgee’s or mortgagee’s knowledge.^O 

§ 350 For Debts of Husband 

As distinguished from a case where she merely un¬ 


dertakes to become a surety, it has been held that a 
married woman may mortgage her property for the pur¬ 
pose of canceling her husband's debt. 

In the absence of statutes prohibiting it, it has 
been held that a married woman may mortgage her 
property for the purpose of canceling the indebted¬ 
ness of her husband.®^ That is a completed trans¬ 
action, and the wife is bound by it it is different 
from where she mereh^ undertakes to become a 
surety for the performance of an executory obliga¬ 
tion.®^ An assignment by the insured husband and 
the beneficiary, his wife, of a life insurance policy 
as security for a loan to the husband is not invalid 
under a statute prohibiting the conveyance of the 
personal estate of the wife to satisfy her husband’s 
debts, where the policy reserved the right to change 
the beneficiary at the will of insured.®^ 

§ 351. -Power to Secure 

In the absence of statutory provision to the con¬ 
trary, a wife may mortgage or pledge her separate prop¬ 
erty to secure the debts of her husband. 

It is the general rule, both in equity and under 
the statutes, that a wife may mortgage®^ or pledge®® 
her separate property to secure the debts of her 
husband; and it makes no difference whether the 
consideration for her husband’s debt benefits the 
wife or enhances the value of her separate proper- 


55. S.C.—Pittman v. Raysor, 27 S.E. 
475, 49 S.C. 469. 

56. S.C.—Pittman v. Raysor, supra. 

57. S.C.—White v. Goldberg, 27 S.E. 
517, 49 S.C. 530. 

58. Ky.—People’s Bank of Science 
Hill V. Farley, 32 S.W.2d 415, 235 
Ky. 831. 

Necessity of consent or joinder of 
husband see supra § 345. 

59. Iowa.—^Wolff V. Van Metre, 19 
Iowa 134. 

Mo.—Ryan v. Strop, 161 S.W. 700, 
253 Mo. 1. 

30 C.J. p 901 note 16. 

60. Md.—Central Bank v. Copeland, 
18 Md. 305, 81 Am.D. 597. 

30 C.J. p 901 note 17. 

61. N.J.—City Nat. Bank of Hacken¬ 
sack V. Di Napoli, 138 A. 107, 101 
N.J.Eq. 392, affirmed 146 A. 913, 
104 N.J.Eq. 494. 

Consent of wife to encumbrance or 
pledge of separate property by hus¬ 
band see supra § 287. 

Conveyance in settlement of hus¬ 
band's debt see infra § 375. 

62. N.J.—City Nat. Bank of Hack¬ 
ensack V. Di Napoli, 138 A. 107, 101 
N.J.Eq. 392, affirmed 146 A. 913, 104 
N.J.Eq. 494. 

63. N.J.—City Nat. Bank of Hack¬ 
ensack V. Di Napoli, supra. 


Power to mortgage separate property 
to secure debt of husband see infra 
§ 351. 

64. U.S.—Pipper v. Schram, C.C.A. 
Mich., 97 F.2d 507. 

65. U.S.—^Davis v. Hudson Trust Co., 
C.C.A,N.J., 28 F.2d 740, certiorari 
denied Hudson Trust Co. v. Davis, 
49 S.Ct. 179, 278 U.S. 655, 73 L.Ed. 
565. 

Fla—^Wisdom v. Smith, 168 So. 814, 
124 Fla. 371—Herald v. Hardin, 116 
So. 863, 95 Fla. 889. 

Ky.—State Nat. Bank of Frankfort 
V. Thompson, 126 S.W.2d 412, 277 
Ky. 527—Allison v. Starks, 255 S. 
W". 517, 200 Ky. 708. 

Mich.—Collateral Liquidation v. Man¬ 
ning, 283 N.W. 691, 287 Mich. 568— 
Atwood V. Schlee, 257 N.W. 712, 269 
Mich. 322—Farmers' & Merchants’ 
Nat. Bank & Trust Co. v. Globe In¬ 
demnity Co., 249 N.W. 882, 264 Mich. 
395—People’s Wayne County Bank 
of Ham tram ck v. Wesolowska, 239 
N.W. 367, 256 Mich. 45. 

Neb.—Gibson v. Sheen, 260 N.W. 186, 
128 Neb. 728. 

Pa.—First Nat. Bank of Everett v. 
Hershberger, 25 A.2d 170, 344 Pa. 
217—Hanover Trust Co. v. Keagy, 6 
A.2d 786, 335 Pa.. 356—^Alliance Fi¬ 
nance Corporation v. Abrams, 97 
Pa.Super. 528—Marraccini v. Dei- 
cas, 18 Wash.Co. 148—Peoples 
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Pittsburgh Trust Co. v. Evans, 23 
W’^est.Co. 86. 

30 C.J. p 904 note 77. 

Joinder or consent of husband see 
infra § 353. 

Validity of mortgage obtained by 
fraud, duress, or undue influence, 
see supra § 346. 

Debt to building and loan association 
Pa.—^Luzerne Bldg. & Loan Assoc, v. 

McDermott, 2 Kulp 203. 

9 C.J. p 958 note 93. 

66. U.S.—Reed v. Kellerman, D.C. 
Pa., 40 F.Supp. 46, motion dis¬ 
missed 2 F.R.D. 195. 

Mich.—Probst v. Massachusetts 
Bonding & Insurance Co., 202 N.W. 
974, 230 Mich. 543. 

Pa.—^Hastings Bank of Hastings v. 
Covitch, 188 A. 129, 324 Pa. 171— 
Newhall v. Arnett, 123 A. 819, 279 
Pa. 317—^KaufEman v. Stenger, 30 
A.2d 239, 151 Pa.Super. 313—Stat- 
hem V. Girard Life Ins. Co., 27 Del. 
Co. 200. 

30 C.J. p 904 note 78. 

Notwithstanding disability to be¬ 
come accommodation maker, wife's 
pledge to bank of stock and savings 
account to secure husband’s note 
which she signed as accommodation 
maker was valid.—^Delaney v. Nanci- 
coke Nat. Bank, 176 A. 223, 317 Pa. 
135. 
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ty.®^ In some jurisdictions, however, either by rea¬ 
son of express statutory prohibition, or by construc¬ 
tion of the statutes restraining a married woman 
from entering into contracts of suretyship either 
generally or for her husband, a wife’s mortgage®® 
or pledge®® of her separate estate for her husband’s 
debts is void, and the statute cannot be evaded by 
a colorable transaction entered into for this pur¬ 
pose,^® but this rule does not prevent a widow, even 
during her second marriage, from binding her sep¬ 
arate estate by a mortgage securing a note extin¬ 
guishing a debt contracted by her deceased husband 
during their marriage.^^ So where a married wo¬ 
man acquires from her husband a deed to property, 
she may borrow money thereon and pay off any lien 
created on the property by the husband, the removal 
of which is necessary to protect her property.^® 
The rules for determining whether the wife’s mort¬ 


gage is in fact given for the husband’s debt, so as 
to fall within the statutory prohibition against con¬ 
tracts of suretyship, are stated supra § 188, and, as 
there shown, if credit was extended to her as a 
principal her subsequent disposition of the money 
received is immaterial even though she borrowed 
the money to pay his debts. The wife cannot, it 
has been held, avoid her mortgage on the ground 
that it was given to secure her husband’s debt as 
against a mortgagee who had no notice of that 
fact,73 although a mortgagee who knows that the 
security is qn the separate property of a married 
w'oman is bound to inquire as to the consideration.” 
On the other hand it has been held that such a 
mortgage or pledge is invalid as to the mortgagee or 
pledgee whether or not he had notice that it was 
given to secure the husband’s debt.^® A bona fide 
purchaser or transferee from the mortgagee or 


67. Fla.—^Herald v. Hardin, 116 So. 
863. 95 Fla. 889. 

68. Ala.—^Hughes v. Gates, 181 So. 
762, 236 Ala. 311—Delony v. O’Reil¬ 
ly, 179 So. 207, 235 Ala. 386—Noel 
V. Tucker, 171 So. 640, 233 Ala. 337 
—Ex parte Lacy, 168 So, 554, 232 
Ala. 525—^Hogan v. Moore, 128 So. 
790, 221 Ala. 355—Davis v. Elba 
Bank & Trust Co., 114 So, 211, 216 
Ala. 632—^Dillard v. Propst, 103 So. 
863, 212 Ala. 664—^Rolling^s v. Gunt¬ 
er, 101 So. 446, 211 Ala. 671—Death 
V. Hancock, 98 So. 274, 210 Ala. 374 
—^Dailey v. Whitley, 141 So, 266, 25 
Ala.App. 83. 

In District of ColTunbia 

(1) The rule of the text formerly 
obtained under a statute, since re- 
pealea, which prohibited a wife from 
making^ any contract as surety.— 
Steele v. Harrison, 32 F.2d 965, 59 
App.D.C. 69—^Bradbury v, Howard, 31 
F.2d 222, 58 App.D.C. 383—Schwartz 
V. Sacks, 2 P.2d 188, 55 App.D.C. 87, 

(2) In an early case it was held 
that a deed of trust given by the 
wife to secure the payment of her 
husband’s bond was valid. 

D.C.—^Kleindienst v. Johnson, 18 D.C. 
356. 

Ga.—Cleaveland v. La Grange Bank¬ 
ing & Trust Co., 200 S.E. 137, 187 
Ga. 65—Jackson v. Reeves, 120 S.E. 
541, 156 Ga. 802—^Herron v. Inter¬ 
state Life & Accident Co., 190 S.E. 
631, 55 Ga.App. 534—Allmond v. 
Mount Vernon Bank, 186 S.E. 581, 
53 Ga.App. 565—Maddox v. Gorm- 
ley, 176 S.E. 82, 49 Ga.App. 526— 
Elrod V. First Nat Bank, 167 S.E. 
329, 46 Ga.App. 257. 

30 C.J. p 905 note 79. 

Contracts assuming liability for hus¬ 
band’s debts generally see supra § 
320. 

Divisibility of contract 

(1) Mortgage executed by husband 
and wife securing husband’s debt, to 


extent husband owned interest in 
property, was held valid.—Brown v. 
Weaver. 150 So. 360, 227 Ala. 455. 

(2) So a mortgage whereby realty 
belonging to wife was conveyed pur¬ 
suant to transaction wherein wife 
was husband’s surety was void as to 
realty but valid as to husband’s per¬ 
sonalty conveyed.—^W i 11 i a m s v. 
Knight, 169 So. 871, 233 Ala. 42. 

(3) Where land owned jointly by 
husband and wife is mortgaged to 
secure debt of husband, at most only 
half interest of land would be subject 
to mortgage.—Williams v. Punda- 
burk, 185 So. 383, 237 Ala. 30. 

69. Ala.—^Webb v. Lamar, 180 So. 
545, 235 Ala. 533—^Ex parte Lacy, 
168 So. 554, 232 Ala. 525—Continen¬ 
tal Life Ins. Co. of St. Louis, Mo., 
V. Brandt, 154 So. 903, 228 Ala. 
570. 

Ga.—Green Loan Ass'n v. Hodges, 20 
S.E.2d 179, 67 Ga.App. 322—Swint 
V. Milner Banking Co., 119 S.E. 336, 
30 Ga.App. 733. 

30 C.J. p 906 note 80. 

Assignment of insurance policy 

(1) If wife, as beneficiary in hus¬ 
band’s policy, became surety for hus¬ 
band’s debts by assigning policy to 
bank, assignment would be void.— 
Fourth Nat. Bank v. Woolf oik 125 
So. 217, 220 Ala- 344. 

(2) Where, however, a beneficiary’s 
interest, under a life insurance policy 
allowing a change of beneficiary by 
insured, has been divested by an as¬ 
signment of the policy to a creditor 
as security, a consent to the assign¬ 
ment by insured’s wife as beneficiary 
does not amount to a transfer of the 
wife’s property in payment of her 
husband’s debt.—^Rattray v. Banks, 
121 S.E. 516, 31 Ga.App. 589. 

Pledge not constituting assumption 

of debts or sale 

(1) Although the law prohibits a 
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married woman from assuming the 
debts of her husband or from selling- 
any of her separate estate to a credi¬ 
tor of her husband in extinguishment 
of his debts, she may pledge her sep¬ 
arate estate as security for a loan to 
her, although the lender knows the 
money is to be used to pay her hus¬ 
band’s debts, he not being a party 
to any scheme or arrangement foV 
such use.—Swint v. Milner Banking 
Co., 119 S.E. 336, 30 Ga.App. 733 . 

(2) Sale of separate estate in ex¬ 
tinguishment of husband’s debt see 
infra § 375. 

70. Ala.—Mitchell v. Sessoms Gro- 
I eery Co., 153 So. 282, 228 Ala. 363. 

Ga.—Cleaveland v. La Grange Bank¬ 
ing & Trust Co., 200 S.E. 137, 187 
Ga. 65—Magid v. Beaver, 196 S.E. 
422, 185 Ga. 669, reversing 192 S.E. 
532, 56 Ga.App. 286, mandate con¬ 
formed to 197 S.E. 80, 57 Ga.App. 
871—^Williamson v. Walker, 188 S. 
B. 346, 183 Ga. 320. 

30* C.J. p 906 note 81. 

71. Ga.—Montgomery v. Padgett, 144 
S.E. 41, 38 Ga.App. 389. 

72. Ga.—Phelps v. House, 21 S-E.2d 
522, 67 Ga.App. 872. 

Claim against husband’s estate 
Mortgage by wife to secure note 
signed by herself and deceased hus¬ 
band was valid although mortgagee 
had claimed against husband’s estate. 
—Marion County Nat. Bank v. Smith, 
217 N.W. 857, 205 Iowa 203. 

73. Ga.—Temples v. Equitable 

Mortg. Co., 28 S.E. 232, 100 Ga. 503, 
62 Am.S.R. 326. 

30 C.J. p 906 note 83. 

74. Ind.—Cupp V. Campbell, 2 N.E. 
565, 103 Ind. 213. 

30 C.J. p 906 note 84. 

75. Ala.—Bley v. Lewis, 66 So. 454, 
188 Ala. 535. 

30 C.J. p 906 note 85. 
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pledgee, without notice that the instrument was 
given by the wife as surety for her husband’s debt, 
may recover thereon,*^® and, on default of the wife 
and sale, a bona fide purchaser takes good title as 
against the wife.'^'^ A married woman who joins in 
a deed of trust to her own property cannot claim 
that she intended merely to convey her marital right 
in property of her husband.^S 

A constitutional or statutory provision that the 
wife’s separate property shall not be liable for the 
debts of her husband does not prevent her from vol¬ 
untarily mortgaging her estate for his debts,and 
it has been held that, under a statute providing that 
a married woman shall not become an “accommoda¬ 
tion indorser, maker, guarantor, or surety for an¬ 
other,” the wife is not prevented from mortgaging 
or pledging her property to secure her husband’s 
debt, since the statute merely prohibits her personal 
liability in such direction.®® Although the state leg¬ 
islature has power to provide that a conveyance of 
land situated within the state by a wife as surety for 
her husband shall be void regardless of where exe¬ 
cuted,®^ a statute providing that no contract or con¬ 
veyance by a wife as surety for her husband shall 
be binding on the wife does not have this effect, but 
refers only to conveyances which are executed with¬ 
in the state.®2 

A mortgage, even if prohibited, has been held un¬ 
der some statutes to be voidable rather than void 
in the sense that the defense is of a personal na¬ 


ture,®® and the defense of coverture cannot ordi¬ 
narily be set up by a third person.®"^ Some author¬ 
ities, however, have held that, where the wife is 
absolutely prohibited from becoming a surety for 
her husband, either directly or indirectly, her mort¬ 
gage or pledge to secure her husband’s debt is not 
merely voidable, but absolutely void, and her fail¬ 
ure to take steps to set it aside, or her ratification 
thereof, cannot impart validity to the transaction.®^ 

§ 352. -Effect of Nature of Estate 

Whether a married woman may mortgage her sep¬ 
arate estate for the debt of her husband depends, under 
some statutes, on whether the separate estate is an 
equitable or a statutory one; and in the case of an 
equitable estate the question may be controlled by the 
provisions of the creating instrument. 

Statutes in some states making invalid the wife’s 
mortgage for the debt of her husband refer only to 
her statutory separate estate,®® while in other states 
they have been construed to apply to all her sepa¬ 
rate estate, whether equitable or statutor}’.®*^ In 
the creation of an equitable separate estate, the cre¬ 
ating instrument may place a restraint on the wife’s 
power to give a mortgage for the debts of her hus¬ 
band,®® or may, on the other hand, expressly or 
constructively give her the power to mortgage her 
estate to secure the debts of her husband.®® A gen¬ 
eral power to mortgage has been held, however, not 
to authorize a mortgage for the debts of the hus¬ 
band.®® 


76. Ga.—Hall v. Coleman, 76 S.E. 
1132, 138 Ga. 734. 

30 C.J. P 906 note 86. 

Held not innocent purchaser 
Bank acquiring mortgage after due 
date.—Hall v. Bank of Florala, 104 
So. 791, 213 Ala. 395. 

77. Ga.—^Wilson v. Cummings, 25 S. 
E.2d 656. 

Talid mortgage 

Where the wife borrowed money 
for the purpose of paying the debts 
of her husband, and the mortgage 
given was therefore binding on her, 
a purchaser under a power therein 
contained acquires good title against 
the wife, which title is not affected 
by knowledge that the wife’s attor¬ 
ney claimed that the title sold was 
not good because the debt secured 
was that of the husband.—Purdue v. 
Barber, 192 S.B. 16, 184 Ga. 512. 

78. Tenn.—Greene County Union 
Bank v. Miller, 75 S.W.2d 49, IS 
Tenn.App. 239. 

70. Pla.—Cracker Jack Co. v. Sto- 
maken, 160 So. 755, 119 Fla. 667. 
30 C.J. p 906 note 89. 

W. Pa.—Herr v. Reinoehl, 58 A. 862, 
209 Pa. 483- 
30 C.J. p 906 note 90. 


Borrowing money for husband’s ben¬ 
efit see supra § 325. 

81. N.H.—Proctor v. Frost. 197 A. 
813, 89 N.H. 304. 

82. N.H.—Proctor v. Frost, supra. 

83. Ind.—^Field v. Campbell, 72 N.E. 
260, 164 Ind. 389—Rogers v. Shew- 
maker, 60 N.E. 462, 27 Ind.App. 631, 
87 Am.S.R. 274. 

30 C.J. p 906 note 91. 

84. Ga.—^Hawes v. Glover, 55 S.E. 
62, 126 Ga. 305. 

Ind.—Johnson v. Jouchert, 24 N.E. 

580, 124 Ind. 105, 8 L.R.A. 795. 

30 C.J. P 906 note 92. 

85. Ala.—Ex parte Lacy, 168 So. 554, 
232 Ala. 525—People’s Bank v. Bar¬ 
rett, 121 So. 910, 219 Ala. 258. 

30 C.J. p 906 note 93. 

Estoppel to deny validity of mort¬ 
gage or pledge see infra § 356. 

In Disl^rict of Columbia the rule 
of the text prevailed under a statute, 
since repealed, which prohibited a 
married woman from contracting as 
a surety.—Schwartz v. Sacks, 2 F.2d 
188, 55 App.D.C. 87. 

In Georgia 

(1) Notwithstanding statute de- 
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daring absolutely void a wife’s sale 
to her husband's creditor in extin¬ 
guishment of his debts, transaction 
vrhereby wife, giving note and mort¬ 
gage, borrows money to pay her hus¬ 
band's debts, is not immoral, so as 
to import utter nullity as between 
the original parties thereto and an 
original party and the successors of 
the other.—^Wilson v. Cummings, 25 
S.E.2d 656. 

(2) It has been held, however, that 
j a wife cannot by "ratification” or 
I otherwise give or pledge her estate 
to husband’s creditors for his debts. 
—Brooks V. Arline, App., 24 S.E.2d 
230—Green Loan Ass’n v. Hodges, 
20 S.E.2d 179, 67 Ga.App. 322. 

,86. Ala.—Jones v. Reese. 65 Ala. 134 
—Denechaud v. Berrey, 48 Ala. 591. 
30 C.J. P 907 note 96. 

87. Ga.—Dunbar v. Mize, 53 Ga. 435. 
83. Ky.—Hirschman v. Brashears, 79 
Ky. 258- 

30 C.J. p 907 note 98. 

89. U.S.—Brodnax v. .®tna Ins. Co., 
Ga.. 9 S.Ct. 61, 128 U.S. 236, 32 L. 
Ed. 445. 

30 C.J. p 907 note 99. 

90. Tenn.—^Nichol v. Nichol, 4 Baxt. 
145. 



§ 353 HUSBAND 

§ 353. - Form, Requisites, and Validity in 

General 

A wife's mortgage to secure the debt of her husband 
must be executed in accordance with constitutional or 
statutory requirements, and usually the husband must 
join in the conveyance. 

A married woman’s mortgage of her separate real 
property to secure the debt of her husband must be 
executed in accordance with the constitutional or 
statutory requirements.^^ A letter written by a 
married woman pledging her separate estate for the 
payment of her husband’s debts does not create a 
lien thereon enforceable as an equitable mortgage 
where it fails to describe or point out the particular 
property to which the lien is to attach.^2 has 
been held that a wife giving a mortgage to secure 
her husband’s debt is bound even though she does 
not know the character of the paper which she 
signs.^2 Where a wife borrowed money and used 
it to pay her husband’s debt, the fact that her mort¬ 
gage was transferred after the law day to the ob¬ 
ligor of the bond out of which the debt arose did 
not affect its validity.^^ By renewing and confirm¬ 
ing without duress loans obtained to discharge her 
husband’s debt, a married woman waives any pos¬ 
sible complaint on account of duress in the original 

transaction.^^ 

Joinder of husband. Even where the wife may 
give a valid mortgage to secure her husband’s debt, 
he must join with her;96 and a mortgage prop¬ 
erly joined in by the husband is valid although it 
is given to secure a joint note which is void as to 
the wife.^*^ Under some statutes, he must also con¬ 
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sent in writing to a pledge by her to secure his 
debt.98 if^ however, the statute prohibits her from 
giving a mortgage to secure a debt of her husband, 
the fact that he unites with her in executing a mort¬ 
gage deed will give to it no validity.99 

§ 354. - Consideration 

A wife's mortgage to secure her husband's debt must 
be based on a sufficient consideration, but such consid¬ 
eration need not move directly to the wife. 

While a mortgage by a married woman to secure 
her husband’s debt must be based on a sufficient con- 
sideration,! such consideration need not move di¬ 
rectly to the wife,2 a consideration supporting the 
obligation of the husband being sufficient to sus¬ 
tain her mortgage for its security.^ So the con¬ 
temporaneous lending of money to the husband is 
a sufficient consideration.^ An extension of time 
by the husband’s creditor is a sufficient considera¬ 
tion for the wife’s mortgage to secure the debt,® 
even though the extension is for an indefinite time.® 
Likewise a consideration sufficient for her former 
mortgage for the husband’s debt will support a new 
mortgage given in place of the old.*^ Although there 
is authority to the contrary,^ it is generally held 
that a mortgage given for a preexisting debt of the 
husband without any new consideration is without 
consideration and unenforceable ;9 but a consider¬ 
ation of further advances to the husband will sus¬ 
tain a mortgage by the wife for an antecedent in- 
debtedness.i9 If the mortgage is given to a third 
person in consideration of his covenant to pay the 
husband’s debts, and he fails to do so, the mortgage 
is invalid for failure of consideration.^^ 


91. Fla.—Hart v. Myers, 119 So. 520, 
f)7 Fla, 41. 

30 C.J. p 907 note 2. 

92. Ark.—Goldsmith Bros. Smelting 
& Refining Co. v. Moore, 157 S.W. 
733, 108 Ark. 362. 

93- U.S.—Davis V. Hudson Trust Co., 
C.C.A.NJ., 28 F.2d 740, certiorari 
denied Hudson Trust Co. v. Davis, 
49 S.Ct. 179, 278 U.S. 655, 73 L.Ed. 
565. 

94. Ala.—Hendon v. Hendon, 121 So. 
534, 219 Ala. 159. 

95. Ga.—Monk v. Holden, 198 S.E. 
697, 186 Ga. 549. 

96. Ky.—Brady v. Equitable Trust 
Co., 199 S.W. 1082, 178 Ky. 693. 

30 C.J. p 900 note 98. 

97. Fla.—Jones v. Griffin, 138 So. 
38, 103 Fla. 745—Mattair v. Card, 
18 Fla. 761. 

98. N.C.—^Walton v. Bristol, 34 S.K 

544, 125 N.C. 419. 1 


99. Ala.—Steed v. Knowles, 79 Ala. 
446. 

30 C.J. p 900 note 2. 

1. Ky.—Beauchamp v. Beauchamp, 

248 S.W. 502, 198 Ky. 185. 

30 C.J. p 907 note 5. 

Consideration held sufficient 

Mich.—Turner v. Peoples State Bank, 
300 N.W. 353, 299 Mich. 438—Farm¬ 
ers' & Merchants' Nat. Bank & 
Trust Co. V. Globe Indemnity Co., 

249 N.W. 882, 264 Mich. 395. 

Mo.—Linneman v, Henry, 291 S.W. 

109, 316 Mo. 674. 

30 C.J. p 907 note 5 [a]. 

2, Iowa.—^Allen v. Hume, 290 N.W. 

687, 227 Iowa 1224—Hakes v. 

Franke, 231 N.W. 1, 210 Iowa 1169. 

Okl.—Harn v. Missouri State L. Ins. 

Co., 173 P. 214. 

Gift 

U.S.—Davis V. Hudson Trust Co., C.C. 
A.N.J., 28 P.2d 740, certiorari de¬ 
nied Hudson Trust Co. v. Davis, 49 
S.Ct. 179, 278 U.S. 655, 73 L.Ed. 
565. 


3. Iowa.—^Allen v. Hume, 290 N.W. 
687, 227 Iowa 1224. 

30 C.J. p 907 note 7. 

4. Neb.—Briggs v. Beatrice First 
Nat. Bank, 59 N.W. 351, 41 Neb. 17. 

5. Colo.—^Hunt V. Central Sav. Bank 
& Trust Co., 231 P. 60, 76 Colo. 480. 

Neb.—Gibson v. Sheen, 260 N.W. 186. 

128 Neb. 728. 

30 C.J. p 907 note 8. 

6. Colo.—^Hunt V. Central Sav. Bank 
& Trust Co., 231 P. 60, 76 Colo. 4S0. 

7. Miss.—Rozelle v. Dickerson, 63 
Miss. 538. 

8. Fla.—Ocklawaha River Farms Co. 
V. Young, 74 So. 644, 73 Fla. 159, L. 
R.A.1917F 337. 

9. Ky. — Beauchamp v. Beauchamp, 
248 S.W. 502, 198 Ky. 185. 

30 C.J. p 907 note 11. 

10. Neb.—Linton v. Cooper, 73 N.W. 
731, 53 Neb. 400. 

11. Pa.—Sturtevant v. Porter, 22 Pa. 
Co. 464. 
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§ 356 


c --- Joint Benefit of Husband and 

® ’ Wife 

A wife’s mortgage for the j'oint benefit of herself and 
husband may be good in toto or only to the extent of the 
benefit received by her, the matter depending on the con¬ 
trolling statute. 

In the absence of a statute invalidating her mort¬ 
gage for the debt of her husband, the wife’s mort¬ 
gage for the joint benefit of herself and husband 
will be good.i2 however, a married woman’s 
mortgage of her separate estate for the husband’s 
debt is not enforceable, her mortgage for their joint 
benefit, or to secure in part a debt due from her 
and in part a debt due from the husband, will be 
valid only to the extent of the benefit received by 
her, the amount of the husband’s debt being deduct¬ 
ed in computing the sum due.^^ So a pledge of per¬ 
sonal property by the wife to secure a debt which 
is partly hers and partly her husband’s is valid as 
to that part due by the wife, if such part is readily 
ascertainable,and a mortgage on the wife’s prop¬ 
erty for loans and advances to her in the conduct 
of a joint adventure is validA^ Xhe mortgage is 
invalid, however, if it is executed as an entire trans¬ 
action and it is impossible to separate the legal from 
the illegal part,^® or if it is not shown how much 
of the consideration was for the wife’s benefit.17 A 


mortgage of the wife’s lands for the payment of a 
joint judgment against husband and wife is valid.^^ 

§ 356. -- Estoppel to Deny Validity 

Where a married woman is prohibited from giving a 
mortgage or pledge of her separate property to secure the 
debt of her husband, in the absence of representations 
made or acts done amounting to an equitable estoppel 
she will not be estopped by the execution of such instru¬ 
ment from asserting its invalidity. 

When the wife, as shown supra § 351, is prohib¬ 
ited from giving a mortgage or pledge of her sepa¬ 
rate property to secure the debt of her husband, she 
will not be estopped by the execution of such instru¬ 
ment from showing that the consideration was in 
fact for his benefit,notwithstanding contrary re¬ 
citals in the instrument,20 especially where the 
mortgagee knew that the transaction was merely 
colorable,^^ and no representations are made or acts 
done amounting to an equitable estoppel.-- So she 
is not estopped from denying her want of power to 
make the mortgage, although she has indirectly re¬ 
ceived the benefits of the proceeds of the mort¬ 
gage nor is she estopped where she executes a 
mortgage of her property to secure her husband’s 
debt, believing his statement that the mortgage was 
on his property and there has been no fraud on her 
part.24 The wife will be equitably estopped to as- 


12. Ill.—Hutson V. Wood, 105 N.E. 
343, 263 Ill, 376, Ann.Cas,1915C 587. 

30 C.J. p 90S note 15. . 

13. Ala.—Davis v. Elba Bank & 

Trust Co., 114 So. 211, 216 A'la, 632, 

30 C.J. p 908 note 16. 

14- Ga,—Johnston v. Gulledge, 42 S, 
R 354, 115 Ga. 981. 

15. Ala.—Davis v. Elba Bank & 

Trust Co., 114 So. 211, 216 Ala. 632. 
Debt contracted in joint enterprise 

(1) Debt contracted in joint enter¬ 
prise between husband and wife is 
the debt of wife, who may pledge 
separate property to secure payment. 
—McRitchie v. Atlanta Trust Co., 152 
S.E. 834, 170 Ga. 296. 

(2) WTiere loan was made to hus¬ 
band and wife jointly and security 
deed to their home place was execut¬ 
ed by them jointly and check for 
amount loaned was made to them 
jointly, indorsed by both, and depos¬ 
ited to credit of husband in account 
on which both could draw checks, and 
where husband and wife desiring to 
increase loan secured by security 
deed executed new note and deed 
signed by both, and check was made 
to husband alone for balance of new 
loan after payment of the prior loan, 
and deposited in account subject to 
withdrawal by check of either, court 
was not required to hold as matter of 
law that they did not in a joint un¬ 
dertaking unite their credit and that 


the money or other consideration did 
not pass to them jointly.—Herron v. 
Interstate Life & Accident Co., 190 S. 
E. 631, 55 Ga.App. 534. 

(3) Where a husband and his wife 
bought land jointly, the wife making 
the cash payment, and the land by 
agreement being conveyed to the hus¬ 
band to enable him to convey it as 
security for money borrowed to pay 
the balance, and the husband concur¬ 
rently making a deed to the wife to 
protect her interest, there was no 
use by the wife of her separate estate 
to pay her husband's debt, or any 
suretyship by the wife for the hus¬ 
band.—Burgess v. Murphey, 112 S.E. 
165, 28 Ga.App. 514. 

(4) Where husband and wife trad¬ 
ed lands with another party, and ex¬ 
ecuted a mortgage on property held 
by entireties to secure the payment 
of two notes for boot money, and 
the land received by them in the 
trade was taken in the names of the 
husband and wife, the wife must he 
regarded as receiving a consideration 
for the mortgage, and hence she is a 
principal and not a surety on the 
notes.—Elwood Trust Co. v. Fritz, 
135 N.E. 145, 192 Ind. 58. 

16. Ga.—Magid v. Beaver, 196 S.E. 
422, 185 Ga. 669, reversing 192 S.E. 
532, 56 Ga.App. 286, mandate con¬ 
formed to 197 S.E. 80, 57 Ga.App. 
871—Carlton v. Moultrie Banking 
Co., 152 S.E. 215, 170 Ga 185— 
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Mickleberry v. O’Neal, 25 S.E. 933, 
98 Ga. 42—Herron v. Interstate 
Life & Accident Co., 190 S.E. 631, 
55 6a.App. 534. 

30 C.J. p 908 note 18. 

17. S.C.—Chambers v. Bookman, 11 
S.E. 349, 32 S.C. 455—Taylor v. 
Barker, 9 S.E. 115, 30 S.C. 238. 

18. Ga.—Mashburn v. Gouge, 61 Ga. 
512. 

S.C.—Kincaid v. Anderson, 11 S.E. 
766, 33 S.C. 260. 

19. Ala.—Ex parte Lacy, 168 So. 554, 
232 Ala 525—Brown v. Weaver, 
150 So. 360, 227 Ala. 455—^Fourth 
Nat. Bank v. Woolfolk, 125 So. 217, 
220 Ala. 344. 

30 C.J. P 908 note 25. 

Estoppel to deny validity generally 
see supra § 348. 

20. Ind.—Cole v. Temple, 41 N.E. 
942. 142 Ind. 498. 

30 C.J. p 908 note 26. 

21. Ga.—^Deen v. Baxley State Bank, 
15 S.E.2d 194, 192 Ga 300—Dunbar 
V. Mize, 53 Ga. 435. 

22. Ala—Coffee Springs Bank v. 
Austin, 75 So. 301, 201 Ala 10. 

Ind.—Biedenkoff v. Brazee, 61 N.E. 
954, 63 N.E. 577, 28 Ind.App. 646. 

23. Ala.—Richardson v. Stephens, 25 
; So. 39, 122 Ala 301. 

24. Ala.—Russell v. Peavy, 32 So. 
492, 131 Ala. 563. 
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sert the invalidity of the mortgage, however, if mis¬ 
representations are made to the mortgagee, who, 
having no knowledge of the facts, acts on such mis¬ 
representations to his injury, 2® after due inquiry,^6 
especially vrhere the statute prohibiting a mortgage 
by the wife to secure her husband’s debt also de¬ 
clares that she shall be bound by an estoppel in pais 
like any other person, -27 and the mortgagee’s as¬ 
signee can avail himself of such estoppel.-^ So, 
where the wife signs a deed as security, at the re¬ 
quest of her husband, who borrows money thereon, 
she will be estopped to assert the invalidity of the 
deed as against the lender who relied thereon.^^ 
A married woman will be precluded from avoiding, 
for duress unknown to the mortgagee, a mortgage 
or pledge of her property to secure her husband’s 
debt where she thereafter silently and knowingly 
permits the mortgagee to extend credit to her hus¬ 
band or her husband’s firm on the faith of such 
mortgage,30 or where she subsequently recognizes 
the validity of the pledge by demanding and receiv¬ 
ing the surrender of a draft given by the husband 
in part payment of this debt.31 Where a wife 
signed and executed a trust deed to be delivered to 
grantee to secure him for paying her husband’s in¬ 
debtedness and it was delivered to grantee by her 
husband, she is estopped from denying delivery.32 
Participation by the husband in an agreement to 
purchase the property at a partition sale docs not 
estop the wife from recovering the value of her 

25. Ga.—^Wilson v. Cummings, 25 S. 

E. 656. 

30 C.J. p 908 note 31. 

26. Ind.—Trinkle v. Ladoga Bldg. 

Loan Fund & Sav. Assoc., 117 N.E. 

542, 65 Ind.App. 415. 

27. Ind.—Cummings v. Martin, 27 N. 

E. 173, 128 Ind. 20. 

30 C.J. p 909 note 33. 

28. Ga.—^Wilson v. Cummings, 25 S. 

E.2d 656. 

29. Mich.—Collateral Liquidation v. 

Manning, 283 N.W. 691, 287 Mich. 

568—Ehle v. Looker, 148 N.TV. 378, 

182 Mich. 248. 

30. Ohio.—Standard Sanitary Mfg. 

Co. V. George, 162 N.E. 35, 118 
Ohio St. 564. 

31. Me.—Knowlton v. Ross, 95 A. 

281, 114 Me. IS. 

32. Ark.—Oastler v. Parks, 242 S. 

W. 802, 154 Ark. 617. 

33. Ala.—^National City Bank of Mo¬ 
bile V. Barret, 117 So. 55, 217 Ala. 

611. 

34. Particnlar instruments construed 

(1) As not intended as security for 
debt—Hogan v. Moore, 128 So 790, 

221 Ala. 355. 

(2) To secure only a particular 


equity of redemption in a mortgage executed by her 
to secure her husband’s debts, which equity was cut 
off by defendant’s action in selling the land to an- 

other.33 

§ 357. - Construction and Operation, and 

Extent of Liability 

In determining the operation and effect of a mortgage 
or pledge of the separate estate of a married woman to 
secure her husband’s debts, general rules of construction 
apply. The mortgage may be void in part and valid in 
part; but independent of statute imposing a personal 
liability it imposes no personal liability on the mortgagor. 

General rules of construction are applied in de¬ 
termining the operation and effect of a mortgage or 
pledge of the separate estate of a married woman 
to secure the indebtedness of her husband.34 
consideration must be solely by way of security for 
the husband’s debt to avoid the mortgage.35 ^ 
mortgage may be void in part and valid in part,36 
as where it is given to secure the purchase price 
of goods to be sold the husband but is fraudulently 
made also to cover an existing indebtedness,37 or 
where items of the husband’s indebtedness are in¬ 
cluded with other separate items readily ascer¬ 
tainable and the wife is not chargeable with 
that part of the mortgage debt for which she was 
surety for only her husband.^^ A wife’s mortgage 
to secure a loan to her husband from a building and 
loan association covers the premiums and fines due 
from him in accordance with the rules of the as- 
sociation.40 The wife’s mortgage cannot be ex¬ 
it was ready and willing thereafter 
to handle further business for the 
husband.—Stephenson v. Jobes, su¬ 
pra. 

35. Ala.—National City Bank of Mo¬ 
bile V. Barret, 117 So. 55, 217 Ala. 
611. 

36. Ala.—National City Bank of Mo¬ 
bile V. Barret, supra, 

Mich.—Smith v. Osborn, 33 Mich. 410. 
Mortgage for joint benefit of husband 
and wife see supra § 355. 

37. Mich.—Smith v. Osborn, 33 Mich. 
410. 

38. Ala.—National City Bank of Mo¬ 
bile V. Barret, 117 So. 55, 217 Ala. 
611—Davis V. Elba Bank & Trust 
Co., 114 So. 211, 216 Ala, 632. 

39. Ala.—^Davis v. Elba Bank & 
Trust Co., supra. 

Husband’s debts held not proper 
allowances on mortgage given bank 
by wife on her property to secure 
amount due under prior mortgages, 
two of which were given by her to 
secure husband's debts.—Hall v. 
Bank of Plorala, 104 So. 791, 213 Ala, 
395. 

40. Pa.—Juniata Bldg. & Loan As¬ 
soc. V. Mixell, 84 Pa. 313. 


portion of a partnership indebtedness 
instead of the entire indebtedness.— 
Marshall v. Zinn, 199 P. 1029, 58 Utah 
505. 

Application of proceeds on foreclo¬ 
sure 

Where a wife executed a collater¬ 
al note of one thousand seven hun¬ 
dred fifty dollars to secure pres¬ 
ent and future indebtedness of her 
husband, at a time when the stock 
deposited as collateral had a value 
of one thousand seven hundred fifty 
dollars only, payee was held enti¬ 
tled at the time of foreclosure of 
the stock, to apply the amount rea¬ 
lized from its sale to the payment 
of the note and the overplus to the 
payment of the husband's other lia¬ 
bilities.—Stephenson v. Jobes, 250 S. 
W. 638, 213 Mo.App. 621. 

Willingness to perform 

Where a wife executed a collater¬ 
al note to a bank as security for past 
and future indebtedness of her hus¬ 
band, and an agreement collateral to 
the note provided that the stock was 
to secure payment of the note and 
all other liabilities now existing or 
which may thereafter exist, whether 
any new business was thereafter han¬ 
dled by the bank was immaterial, if 
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tended by parol so as to include debts not covered 
thereby,and where the only debt secured is a 
debt of the husband, the mortgage being void as to 
such debt will not be upheld as security for the 
cost of insurance taken out by the mortgagee.'^^ 50 
premiums paid by the mortgagee on the mortgagor’s 
life insurance policy given as collateral security are 
properly charged against the mortgagor if any por¬ 
tion of the mortgage was valid, but the rule is oth¬ 
erwise if the mortgage was invalid as by way of 
suretyship for the husband’s debt>3 Where a mort¬ 
gage by a married woman jointly with her husband 
to secure the husband’s debt provides that, if the 
property shall be sold thereunder the proceeds there¬ 
of shall be applied to the payment of the debt, and 
the remainder, if any, shall be paid to the husband 
and wife or their legal representative, such remain¬ 
der must be returned to the wife, to whom alone it 
belongs.'^^ Where it was clearly shown that certain 
notes of the mortgagor’s husband represented the in¬ 
debtedness intended to be secured by her trust deed, 
although such notes did not correspond in date with 
the notes described in the trust deed, the contention 
that the indebtedness was not sufficiently identified, 
because she did not execute her individual notes to 
cover it, could not be sustained.^ 5 
Personal liability. Independent of statute impos¬ 
ing a personal liability,^® the mortgage of a mar¬ 
ried woman to secure the debt of her husband im¬ 
poses no personal liability on her,^*^ and she will 
not be liable for any deficiency after the application 
of the mortgaged property in payment of the debt^^ 
So the mere fact that the wife executed a mortgage 
securing a bond executed by the husband alone does 
not make her liable on the bond.^9 
What law governs. A wife’s mortgage to secure 


her husband’s debt is governed by the law of the 
state where it was given and where the mortgaged 
property is located.®® Where it was given in one 
state and the property is located in another, the ef¬ 
fect of the mortgage will be determined by the law 
of the place where the property is located.®^ 

§ 358. -Avoidance 

A married woman may avoid a mortgage on, or pledge 
of, her separate property procured by duress or undue 
influence. 

A mortgage on, or pledge of, the wife’s separate 
property to secure the debt of her husband may be 
avoided by her if procured by duress or undue in¬ 
fluence practised on her.®^ 

§ 359 . -Rights of Wife as Husband’s 

Surety 

Where the wife by her mortgage assumes the rela¬ 
tion of surety, and such mortgage is not prohibited, 
she will be entitled to all the rights and privileges that 
belong to sureties in general, and will be discharged from 
liability by anything that would discharge any other 
surety. 

As discussed supra § 188, it is generally held that 
a married woman who mortgages her property for 
the debt of her husband thereby assumes the relation 
of a surety. When such mortgage is not prohibit¬ 
ed, the wife will be entitled to all the rights and 
privileges that belong to sureties in general, and 
will be discharged from liability on the mortgage by 
anything that will discharge any other surety.^^ 
Thus the mortgage is discharged by the payment 
or discharge of the debt secured,^^ by the procuring 
a third person to sign the mortgage note,5® by the 
perversion of the security,by the release of prop¬ 
erty belonging to the husband and covered by the 
mortgage,^^ or by an extension of the time of pay- 


41 . Ala.—Hanchey v. Powell, 55 So. 
97, 171 Ala. 597. 

42. Ala.—^Hanchey v. Powell, supra. 

43. Ala.—Garland v. First Nat. 
Bank, 153 So. 743, 228 Ala. 480. 

44. Mo.—Kinner v. Walsh, 44 Mo. 
65. 

45. Ark.—Oastler v. Parks, 242 S.W. 
802, 154 Ark. 617—Oastler v. Parks, 
242 S.W. 802, 154 Ark. 617. 

46. Or.—Southern Oregon First Nat, 
Bank v. Leonard, 59 P. 873, 36 Or. 
390. 

47. N.J.—Pink v. Deering, 4 A.2d 
790, 122 N.J.Law 277, motion de¬ 
nied 17 A.2d 603, 125 N.J.Law 569. 

30 C.J. p 909 note 51. 

48. N.J.—Pink v. Deering, 4 A.2d 
790, 122 N.J.Law 277, motion denied 
17 A.2d 603, 125 N.J.Law 569. 

30 C.J. p 909 note 52. 

49. N.J.—Fchikson v. Zalenski, 150 
A. 335, 106 N.J.Law 508. 


50. U.S.—Davis v. Hudson Trust Co., 
C.C.A.N.J., 28 F.2d 740, certiorari 
denied Hudson Trust Co. v. Davis, 
49 S.Ct 179, 278 U.S. 655, 73 L.Ed. 
565. 

51. N.H.—Proctor v. Frost, 197 A. 
813, 89 N.H. 304. 

52. Md.—Central Bank v. Copeland, 
18 Md. 305, 81 Am.D. 597. 

30 C.J. p 901 notes 16, 17. 

Right of action to cancel mortgage 
or restrain foreclosure see infra § 
406. 

53. Ky.—State Nat. Bank of Frank¬ 
fort V. Thompson, 126 S.W.2d 412, 
277 Ky. 527. 

Okl.—Foster v. First Nat. Bank & 
Trust Co. of Tulsa, 66 P.2d 79, 179 
Okl. 496. 

30 C.J. p 910 note 56. 

Credits accmiitg to husband 

Wife who signed note as security 

for husband was entitled to such 

credits as accrued to husband by rea- 
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son of payee’s noncompliance with 

contemporaneous agreement with 

husband.—Nelson v. Jacques, 153 A. 

20, 160 Md. 197. 

54. Ky.—State Nat. Bank of Frank¬ 
fort V. Thompson, 126 S.W.2d 412, 
277 Ky. 527. 

30 C.J. p 910 note 57. 

55. Pa.—Petition of Sembrat, 40 
Lack.Jur. 102. 

Wis.—Marshall & Ilsley Bank v. 
Ewig, 283 N.W. 795, 230 Wis. 353. 

30 C.J. p 910 note 58. 

56. Mo.—^Higgins v. Deering Harves¬ 
ter Co., 79 S.W. 959, 181 Mo. 300. 

57. Kan.—Sigel-Campion Live Stock 
Commn. Co. v. Hasten, 75 P. 1028, 
68 Kan. 749. 

N.C.—Purvis V. Carstaphan, 73 N.C. 
575. 

30 C.J. p 910 note 60. 

58. N.J.—McFillin v. HofCman, 7 
665, 42 N.J.Ea. 144. 
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ment of the principal debt without the wife’s as¬ 
sent,®® and it cannot be revived by redelivery by 
the husband without the wife’s knowledge or con¬ 
sent.®® In order that an extension of time may op¬ 
erate as a discharge, it must be based on a suffi¬ 
cient consideration, however, and not be merely a 
voluntary indulgence by the mortgagee and, if 
the extension is to be made only on the perform¬ 
ance of certain conditions, the agreement is not 
binding and the surety will not be discharged un¬ 
less such conditions are performed.*® A married 
woman may give a valid consent to an extension of 
time, so as to bind her separate estate,®® and may 
likewise ratify such consent when given in her name 
without previous authority.®^ So a mortgage or 
pledge of the wife’s separate property may be giv¬ 
en not only to secure the husband’s debt, but may 
also contemplate extensions of time for payment, in 
which case an extension will not discharge the 
pledge.®® The wife is not discharged from liabil¬ 
ity on her mortgage by the taking, in another state, 
of a judgment against the husband on the debt se¬ 
cured,®® or by the fact that a subsequent grantee 
assumed the mortgage,®^ or by the husband’s exe¬ 
cution and delivery of a new note including the 
principal and interest of the original principal note, 
where the principal note was not surrendered but 
was retained with all its own collateral.®® 

She is generally entitled to have her separate 
estate exonerated by the application of the estate 


4.1 C.J.S. 

of the husband to the payment of the mortgage 
debt,®® and she become.? a creditor of the husband 
or his estate to the amount of the debt discharged 
out of her estate.^® If two mortgages are given for 
the same debt of the husband, one of the husband’s 
lands and the other of the wife’s, his property is 
the primary fund for the satisfaction of the debt®! 
and the same rule applies where there is only one 
mortgage which includes property of both husband 
and wife,’® even where the husband’s property so 
included constitutes the homestead,’® but the hus¬ 
band’s statutory interest in the wife’s property is not 
entitled to protection.’* 

To charge the mortgagee with the wife’s equi¬ 
ties as surety it is essential that he have knowledge 
of such suretyship,’® although the circumstances 
may be such as to charge him with constructive no¬ 
tice,’® and, in general, when the consideration is 
known to be the debt of the husband, the creditor 
is affected with notice of the wife’s relation.” The 
recordation of the wife’s title to property which she 
has mortgaged to secure her husband’s debt is in 
itself a notice to the creditor of her relation as sure¬ 
ty.’® 

§ 360. For Debts of Third Person 

Unless prevented by statute, a married woman may 
give a valid mortgage or pledge for the debt of a third 
person. 

Unless the statute prevents, a married woman 
may, as a general rule, give a valid mortgage or 


59. N.C.—Fleming v. Borden, 37 S. 
E. 219, 127 N.C. 214, 53 L.R.A. 316. 

30 C.J. p 910 note 62. 

60. Wis.—Marshall & Ilsley Bank v. 
Ewig, 283 N.W. 795, 230 Wis. 353. 

61. Ky.—Staib v. G-erman Ins. Bank, 
200 S.W. 322, 179 Ky. 118. 

30 C.J. p 910 note 63. 

62. Pa.—Kaufmann v. Rowan, 42 A. 
25, 189 Pa. 121. 

63. OkL—Foster v. First Nat. Bank 
& Trust Co. of Tulsa, 66 P.2d 79, 
179 Okl. 496. 

30 C.J. p 910 note 65. 

64. Mo.—Barrett v. Davis, 16 S.W. 
377, 104 Mo. 549. 

65. Kan.—Moody v. Stubbs, 146 P. 
346, 94 Kan. 250, Ann.Cas.l917C 
362. 

Ky.—State Nat. Bank of Frankfort v. 
Thompson, 126 S.W.2d 412, 277 Ky. 
527. 

Neb.—Omaha First Nat. Bank v. 
Goodman, 79 N.W. 1062, 58 Neb. 
701. 

Okl.—Foster v. First Nat. Bank & 
Trust Co. of Tulsa, 66 P.2d 79, 179 
Okl. 496. 

66. Mo.—Jones v. Edeman, 122 S 
W. 1047, 223 Mo. 312. 


67. Morig'ag'or, not grantee, held 
principal 

If mortgagor's wife, signing notes, 
were surety, mortgagor, not assum¬ 
ing grantee, was principal, as regards 
surety’s discharge by requesting 
creditor to sue.—Hakes v. Franke, 
231 N.W. 1, 210 Iowa 1169. 

68. Colo.—Hunt v. Central Sav. 
Bank & Trust Co., 231 P 60 76 
Colo. 480. 

69. Ky.—Parks' Ex'rs v. Parks, 150 
S.W.2d 687, 286 Ky. 233. 

N.Y.—Geldart v. Bank of New York | 
& Trust Co., 205 N.Y.S. 238, 209 
App.Div. 581. 

30 C.J. p 911 note 69. 

70. N.J.—Hesselbrock v. First Nat. 
Bank & Trust Co. of Montclair, 159 
A. 783. 106 N.J.Eq. 339. 

30 C.J. p 911 note 70. 

71. N.Y.— Loomer v. Wheelwright, 

3 Sandf.Ch. 135. 

30 C.J. p 911 note 71. 

72. Ark.—Dempsey v. Portis Mer¬ 
cantile Co., 119 S.W.2d 915, 196 Ark 
751. 

30 C.J. p 911 note 72. 

Bight to subrogation and exoneration 
Where a husband and wife mort¬ 
gage property in which each owns an I 
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undivided interest to secure the hus¬ 
band's debt, the wife as surety is 
in equity entitled to have the hus¬ 
band's property first exhausted, and, 
if the indebtedness exceeds the value 
of his interest, is entitled to subro¬ 
gation out of his interest and to ex¬ 
oneration from any liability to his 
estate.—Clindinin v. Graham, 275 N. 
W. 475, 224 Iowa 142. 

73. Mich.—Graham v. Lamb, 79 N.W. 
804, 120 Mich. 577. 

74. Ark.—Dempsey v. Portis Mer¬ 
cantile Co., 119 S.W.2d 915, 196 Ark. 
751. 

75. Ind.—Post V. Losey, 12 N.E. 121, 
111 Ind. 74, 60 Am.R. 677. 

30 C.J. p 911 note 74. 

76. Ind.—Post V. Losey, 12 N.E. 121, 
111 Ind. 74, 60 Am.R. 677. 

30 C.J. p 911 note 75. 

77. Ind.—Keller v. Orr, 7 N.E. 195, 
106 Ind. 406. 

30 C.J. p 911 note 76. 

78. Ind.—Trentman v. Eldridge, 98 
Ind. 525. 

N.Y.—^Albion Bank v. Burns, 46 N.Y. 
170. 
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pledge for the debt of a third person,*^® and the con¬ 
tract may be enforced in equity even if void at 
mortgage is invalid, however, where it is 
given to secure an antecedent debt of another, with¬ 
out present consideration.^! In some jurisdictions 
statutes prohibiting contracts of suretyship by a 
married woman are held to render invalid a mort¬ 
gage given by her to secure the debt of another,^- 
although the general principles of estoppel will ap¬ 
ply to such mortgages.s^ On the other hand it has 
been held that the power of a married woman to 
mortgage her estate for the debt of another is not 
restricted by a statute forbidding her to become 
“accommodation indorser, maker, guarantor or sure¬ 
ty for another.”^^ Even where the statute prohib- | 

3. Enforcement op 


its a wife’s mortgage of her separate property for 
the debt of another, she may discharge such debt, 
on her own credit, with a mortgage on her property 
as security for the performance of her own con¬ 
tract,^® or may convey her property to another for 
the purpose of enabling him to transfer it as securi¬ 
ty for his debt.S6 Her mortgage given to secure 
another’s debt may be foreclosed, although she is 
not personally liable on the accompanying note.^*^ 
Where a husband transferred a business, in part of 
which his son was interested, to his son, who as¬ 
sumed certain indebtedness, and the wife gave a 
mortgage on her land to cancel such indebtedness, 
the mortgage is valid in the hands of the husband, 
to whom it was assigned.^S 


Liabilities and Charges 


§ 361. Equitable Remedy 

A court of equity will subject the separate estate 
of a married woman to the payment of her Just debts, 
if not restrained by the legal effect of the instrument 
creating the estate, but if a legal remedy is provided, 
such remedy must generally be first exhausted before 
the equitable relief may be sought. If the equitable 
remedy is authorized by a state constitution, the case 
must be brought strictly within its terms. The proceed¬ 
ing is one in rem against the estate, jand not against the 
wife personally. 

It is a well established doctrine of equity that 
the court will subject the separate estate of a mar- 

79 . U.S.—^Vanderpool v. Bank of 
Hansen, D.C.Idaho, 2 P.2d 877. 

jya.—National City Bank of Mobile 
V. Barrett, 117 So, 55, 217 Ala. 611. 

Fla.—^Wisdom v. Smith, 168 So. 814, 

124 Fla. 371—Russell v. Henslee, 

132 So. 489. 

Mich.—Federal Bond & Mortgage Co. 

V. Goldman, 209 N.W. 921, 235 

Mich. 571. 

30 C.J. p 911 note 79. 

80. Mass.—^Hepburn v. Warner, 112 
Mass. 271. 17 Am.R. 86. 

81. Neb.—Conkling v. Levie, 94 N. 

W. 987, 988, 66 Neb. 132. 

82. Ga.—Lee v. Johnston, 134 S.E. 

166, 162 Ga. 560. 

30 C.J. p 911 note 83. 

83. S.C.—Bailey v. Seymour, 20 S.E. 

62, 42 S.C. 322. 

84. Pa.—Kuhn v. Ogilvie, 35 A. 957, 

178 Pa. 303—Mansmann v. Cady, 9 
Pa.Co. 54. 

83. Ga.—Villa Rica Lumber Co. v. 

Paratain, 17 S.E. 340, 92 Ga. 370— 

Tindol V. Breedlove, 90 S.E. 977, 

19 Ga.App. 73. 

86. Ga.—Athens Nat. Bank v. Carl¬ 
ton, 23 S.E. 388, 96 Ga. 469. 

87. Mich.—Damon v. Deeves, 23 N. 

W. 798, 57 Mich. 247. 

88. Mich.—McGrath v. McGrath, 169 
N.W. 817, 203 Mich. 615. 


ried woman to the payment of her just debts and 
obligations,if not restrained by the legal effect of 
the instrument creating the estate,®® particularly 
where the remedy is authorized by constitutional or 
statutory provisions;®! and unless some statute pro¬ 
vides for a remedy at law, charges against the 
wife’s separate estate are enforceable only by a bill 
or proceedings in equity.®^ If the statute provides 
a legal remedy, the creditor must first exhaust such 
remedy before seeking equitable relief.®® It has 
been held, however, that a statute providing for gen- 

Coastitutional provision construed 

(1) To afford different remedy in 
stated cases in which debt was not 
secured by mortgage.—Citizens* Bank 
& Trust Co. V. Smith, 123 So. 694, 97 
Fla. 609, denying rehearing 121 So. 
900, 97 Fla. 601. 

(2) To operate on each case as 
coming within one, and one only, of 
the five enumerated classes.—Davis 
V. Battle, 182 So. 243, 132 Fla. 240, 
117 A.L.R. 742—Citizens’ Bank & 
Trust Co. v. Smith, 121 So. 900, 97 
Fla. 601, rehearing denied 123 So. 
694, 97 Fla. 609—Blood v. Hunt. 121 
So. 886, 97 Fla. 551. 

(3) To authorize a person furnish¬ 
ing labor and materials for construc¬ 
tion of a building on a married wo¬ 
man’s property under a contract with 
the married woman, if the facts war¬ 
rant application of the constitutional 
provision, to subject her separate 
property to sale without following 
the statute in regard to liens.—Dal¬ 
ton v. Camp, 194 So. 219, 141 Fla. 
g 92 —Atkins v. Kendrick, 190 So. 248, 
138 Fla, 776. 

92 . Fla—Davis v. Battle, 182 So- 
243, 132 Fla. 240, 117 A.L.R. 742. 

30 C.J. p 925 note 28. 

V. Hill, 37 lU. 


89. U.S.—^Reed v. Kellerman, D.C. 
Pa, 40 F.Supp. 46, motion dismiss¬ 
ed 2 F.R.D. 195. 

Pia—Davis v. Battle, 182 So. 243, 246, 
132 Fla. 240, 117 A.L.R. 742, citing 
Corpus Juris—Bochterle v. Flor¬ 
ida Milk Co., 182 So. 215, 132 Fla. 
827—Cornell v. Ruff, 141 So. 535, 
105 Fla 504—Thaden v. Swartz, 128 
So. 425, 99 Fla 1082—Blood v. 
Hunt, 121 So. 886, 894, 97 Fla. 551, 
citing Corpus Juris. 

30 C.J. p 870 note 3. 

Attachment of separate property see 
infra § 363. 

Enforcement of judgment against 
separate property see infra § 459. 

Evidence see infra §§ 438—440. 

Execution on judgment against wife 
see infra § 458. 

Parties see infra §§ 422—426. 

Pleadings see infra §§ 429-439. 

Property subject to liability see su¬ 
pra § 306. 

90. Fla.—Davis v. Battle, 182 So. 
243, 132 Fla 240, 117 A.L.R. 742 
—Bochterle v. Florida Milk Co., 182 


93. Ill.—^Harrison 
App. 30. 

30 C.J. p 925 note 31. 
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Hunt, 121 So. 886, 97 Fla 551. 

91, U.S.—Stengel v. U. S. Fidelity & 
Guaranty Co., C.C.A.Fla., 96 F.2d 
770. 

Fla.—Craven v. Hartley, 135 So. 899, 
102 Fla 282. 
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eral legal remedies does not destroy the jurisdic¬ 
tion of equity over the equitable estate.^^ 

Where a constitutional remedy is invoked, the 
case must be brought strictly within its terms-®^ 
Thus where the organic law authorizes the remedy 
in the case of a contract inuring to the benefit of 
the separate estate, it is not sufficient that the con¬ 
tract merely contemplated a benefit,9® nor can the 
benefit be a speculative one;97 but if the contract 
is for the benefit of the separate estate, the remedy 
is enforceable against all the separate property, and 
is not restricted to the property benefited.^® A con¬ 
stitutional provision authorizing the subjection of 
a married woman’s property for certain debts does 
not operate to supersede or supplement the right 
to foreclose mortgage liens given by married women 
on their separate property,99 nor does it operate to 
enforce the pa 3 *ment of promissory notes of mar¬ 
ried women that are secured by mortgage, or to 
secure the payment of any notes as such.^ The rem¬ 
edy in equity is not available where mortgage liens 
on the married woman’s separate property were giv¬ 


41 C.J.S. 

en, such liens being enforceable by foreclosure pro¬ 
ceedings,2 but where the mortgage is ineffectual be¬ 
cause defectively executed, the separate property 
may be charged in equity under the constitutional 
provision for the payment of a debt created for the 
benefit of the separate property,^ and it has been 
held in such case that the mortgagee could avail 
himself of an acceleration clause in the mortgage.^ 
As a general rule, however, such a constitutional 
provision does not authorize the recovery of attor¬ 
ney’s fees in suits brought thereunder^ or provide 
for accelerating payments,^ but a claim for interest 
is a legal incident to a claim for amounts past due 
and unpaid on a contract benefiting the property, 
and is recoverable in the proceeding.^ A provision 
authorizing the sale of separate property for the 
purchase money .thereof applies to ideas if pur¬ 
chased and converted into property.^ 

Nature and form. The proceeding is one in rem 
against the separate estate, not a remedy against the 
wife personally,9 and equity gives execution against 
the separate property just as a court of law gives 


94. Ohio.—Levi v. Earl, 30 Ohio St. 
147—Phillips V. Graves, 20 Ohio 
St 371, 5 Am.R. 675. 

Concurrent remedies at law or in 
equity generally see infra § 362. 

95. Fla.—Brite v. Orange Belt Se¬ 
curities Co., 182 So, 892, 133 Fla. 
266—Caravasios v. Vanderpool & 
Co., 182 So. 603, 133 Fla. 112—Tan¬ 
ner V. Overstreet Inv. Co., 154 So. 
204, 114 Fla. 474—Barritt v. Swan, 
141 So. 747, 104 Fla. 324—Patterson 
V. Touchton, 141 So. 118, 105 Fla. 
275. 

96. Fla.—Patterson v. Touchton, su¬ 
pra. 

Brokers’ fee 

A wife's separate real property was 
not chargeable with lien for amount 
of fee earned by brokers in finding 
purchaser for wife’s property, where 
wife breached contract of sale and 
returned deposit made by purchaser, 
notwithstanding the contract of sale 
was breached because wife believed 
that property could be sold for high¬ 
er price, since wife's property did not 
receive “benefit" from transaction 
within constitutional provision.—Da¬ 
vis V. Battle, 182 So. 243, 132 Fla. 
240, 117 A.L.R. 742. 

Contract held sufficient basis fox rem¬ 
edy 

U.S.—Stengel v. U. S. Fidelity & 
Guaranty Co., C.C.A.Fla., 96 F.2d 
770. 

97. Fla.—Davis v. Battle, 192 So. 
607, 140 Fla. 778—Davis v. Battle, 
182 So. 243, 132 Fla. 240, 117 A. 
L.R. 742. 

98^ U.S.—Stengel v. U. S. Fidelity & 


Guaranty Co., C.C.A.Fla., 96 F.2d 
770. 

99. Fla—Citizens' Bank & Trust Co. 
V. Smith, 123 So. 694, 97 Fla 609, 
denying rehearing 121 So. 900, 97 
Fla 601—Blood v. Hunt, 121 So. 
886 , 97 Fla. 551. 

Fla—Persons v. Tyree, 161 So. 
408, 119 Fla 288—Low v. Lord, 132 
So. 831, 101 Fla. 1075—Phare v. 
Randall, 122 So. 217, 97 Fla, 858— 
Barrett v. Howard, 121 So. 898, 97 
Fla. 582—Blood v. Huey, 121 So. 
896, 97 Fla. 377—Blood v. Hunt, 121 
So. 886 , 97 Fla 551. 

Ga,—Gregg v. Fitzpatrick, 187 S.E. 
730, 54 GaApp. 303. 

Mortgage assumed by married wo¬ 
man may be enforced against land 
conveyed to her, but mortgagor can¬ 
not proceed in equity to subject land 
to payment of amount of mortgage.— 
Barritt v. Swan, 141 So. 747, 104 Fla 
324. 

2 . Fla—Barritt v. Swan, 141 So. 
747, 104 Fla 324—Citizens’ Bank 
& Trust Co. v. Smith, 123 So. 694, 
97 Fla 609, denying rehearing 121 
So. 900, 97 Fla 601—Blood v. Hunt, 
121 So. 886 , 97 Fla 551. 

! 3. Fla.—^Ziegler v. Ft. Lauderdale 
Securities Co., 135 So. 838, 102 
Fla 346. 

N.J.—^Atlantic Guaranty & Title Ins. 
Co. v. McDevitt, 148 A. 733, 105 
N.J.Eq. 570—Morris v. Davis, 157 
A. 837, 10 N.J.Misc. 68 . 

Payment of fee of mortgagee’s dis¬ 
bursing agent for procuring abstract, 
from amount of loan, is proper.— 
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Oates V. Prudential Ins. Co. of Amer¬ 
ica, 144 So. 418, 107 Fla 224. 
Disposition of proceeds immaterial 
In suit to charge married woman’s 
separate property for balance due on 
note and mortgage not properly ac¬ 
knowledged, the fact that married 
woman had paid out proceeds of 
mortgage to another was immaterial, 
her estate having been enhanced and 
augmented.—Oates v. Prudential Ins. 
Co. of America, 144 So. 418, 107 Fla. 
224. 

4. Fla.—Oates v. Prudential Ins. Co. 
of America, 144 So. 418, 107 Fla, 
224. 

5. Fla.—Brite v. Orange Belt Securi¬ 
ties Co., 182 So. 892, 133 Fla. 266 
—Barrett v. Howard, 121 So. 898, 
97 Fla. 582—Blood v. Huey, 121 
So. 896, 97 Fla. 577. 

6. Fla.—Barrett v. Howard, 121 So. 
898, 97 Fla. 582. 

7. Fla.—Brite v. Orange Belt Se¬ 
curities Co., 182 So. 892, 133 Fla. 
266. 

8. Fla.—Merchant’s Hostess Service 
of Florida v. Cam, 9 So.2d 373. 

9. U.S.—Stengel v. U. S. Fidelity & 
Guaranty Co., C.C.A.Fla., 96 F.2d 
770. 

Fla.—Citizens’ Bank & Trust Co. v. 
Smith, 123 So. 694, 97 Fla. 609, de¬ 
nying rehearing 121 So. 900, 97 Fla. 
601. 

30 C.J. p 925 note 29. 

Judgment against separate estate see 
infra § 452. 

Personal judgment against wife see 
infra § 451. 
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execution against the property of other debtors.^® i 
Creditors’ bills may be maintained for the purpose ! 
of enforcing a charge against the separate estate 
but perhaps the more accurate statement would be 
that the bill in such a proceeding is peculiar to it¬ 
self, seeking a special and particular remedy.^2 Jt 
is also the clearer view that debts contracted by a 
married woman are not equitable liens on her sep¬ 
arate estate,until made so by a decree of the 
court,1*^ or at least until the filing of a bill and the 
issuance of a summons in proceedings to enforce 
the liability.^^ So a constitutional provision au¬ 
thorizing the charging in equity and sale of a mar¬ 
ried woman’s separate property for the payment of 
certain obligations does not create a lien^® but mere¬ 
ly authorizes equity to charge and sell the property 
for the specified demands,provided the moving 
party complies with controlling statutes and un¬ 
til proceedings are brought to charge the property, 
the married woman may dispose of it.^^ Where a 
debt of a married woman is expressly charged on 
her statutory separate estate, the creditor may en¬ 
force such charge by petition in a pending suit to 
which they are parties.^® 

§ 362. Remedy at Law 

Under some statutes a married woman may be sued 
at law in connection with her authorized legai contracts, 
and, in generai, the liability of the statutory separate 
estate is enforceable by proceedings at law, although in 
some jurisdictions the remedy may be either at law or 
in equity. 

Under s©me statutes a married woman may be 
sued at law in connection with her authorized legal 


contracts,"^ and a special mode of exclusive pro¬ 
cedure is pointed out by the statute in some juris- 
dictions.-^ In general the statutory liability of the 
statutory separate estate is enforceable by proceed¬ 
ings at law,although it has frequently been held 
that the statutory estate may also be subjected in 
equity to charges recognizable as equitable liabili¬ 
ties, especially where the statutes have not provid¬ 
ed for personal actions against her.-'^ Under some 
statutes the remedy may be either at law or in eq- 
uit3’.25 The remedy is governed by the law of the 

forum.26 

§ 363. Liability of Property to Attachment 

Generally an attachment may be granted in an action 
to charge a married woman’s separate estate. 

While in some states it has been held that an at¬ 
tachment cannot issue against the separate property 
of a married woman in an action to charge her es¬ 
tate,-"^ the general rule is that an attachment may 
be granted in the action.28 

§ 364. Exhausting Husband's Property 

Liability on a joint debt may ordinarily be enforced 
against the separate estate without first exhausting the 
husband's property, but the rule is otherwise where the 
wife occupies the relation of surety. 

The equitable remedy against the wife’s separate 
estate for a debt contracted by her jointly with her 
husband is generally enforceable without first ex¬ 
hausting the property of the husband,^3 if the hus¬ 
band’s property is shown to be insufficient ;30 but 
where the wife occupies the relation of a surety, 
the remedy against the husband’s property must be 


10. Fla.—Prentiss v. Paisley, 7 So. 
56, 25 Fla. 927, 7 L.R.A. 640. 

—Armstrong v. Ross. 20 N.J.Eci. 
109. 

11. N.J.—Oakley v. Pound, 14 N.J. 
Eq. 178. 

N.Y.—Kingman v. Prank, 33 Hun 471. 

12. Fla.—Pensacola First Nat. Bank 

V. Hirschkowitz, 35 So. 22, 46 Fla. 
588. 

N.Y.—Valentine v. Lloyd, 4 Abb.Pr., 
N.S., 371. 

13. Tenn.—Warren v. Freeman, 3 S. 

W. 513, 85 Tenn. 513. 

14. Fla.—Tallahassee Variety Works 

V. Brown, 138 So. 759, 106 Fla. 599, 
reversed on other grounds 144 A. 
848, 106 Fla. 599. 

30 C.J. p 926 note 36. 

15. Tenn.—Jordan v. Everett, 24 S. 

W. 1128, 93 Tenn. 390. 

le. Fla.—Dalton v. Camp, 194 So. 
219, 141 Fla. 892—Stokes v. Home 
Owners’ Loan Corporation, 189 So. 
657, 138 Fla. 209. 

17. Fla.—Stokes v. Home Owners' 
Loan Corporation, 189 So. 657, 138 


Fla. 209—Tallahassee Variety 
Works V. Brown, 138 So. 759, 106 
Fla. 599, reversed on other grounds 
144 A. 848. 106 Fla. 599. 

18. Fla.—Dalton v. Camp, 194 So. 
219, 141 Fla. 892. 

19. Fla.—Tallahassee Variety Works 

V. Brown, 138 So. 759, 106 Fla. 599, 
reversed on other grounds 144 A. 
848, 106 Fla. 599. 

20. Md.—^Wingert v. Gordon, 6 A. 
581, 66 Md. 106. 

21. W.Va.—Oney v. Ferguson, 23 S. 
E. 710, 41 W.Va. 568. 

30 C.J. p 926 note 43. 

Attachment of separate property see 
infra § 363. 

22. Md.—Brent v. Taylor, 6 Md. 58 
—Crane v. Seymour, 3 Md.Ch. 483. 

30 C.J. p 926 note 44. 

23. Wis.—Krouskop v. Shontz, 8 N. 

W. 241, 51 Wis. 204, 37 Am.S.R. 817. 
30 C.J. p 926 note 46. 

24. Minn.—Pond v. Carpenter, 12 
Minn. 430. 

30 C.J. P 926 note 47. 
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Equitable remedy generally see su¬ 
pra § 361. 

25. N.J.—^Wilson v. Herbert, 41 N.J. 
Law 454, 32 Am.R. 243. 

30 C.J. p 926 note 48. 

26. Fla.—Walling v. Christian & 
Craft Grocery Co., 27 So. 46, 41 Fla. 
479, 47 L.R.A. 608. 

27. Mo.—Ruhe v. Buck, 27 S.W. 412, 
124 Mo. 178, 46 Am.S.R. 439, 25 L. 
R.A. 178. 

30 C.J. p 950 note 66. 

28. Ala.—Crocker v. Clements, 23 
Ala. 296. 

30 C.J. p 950 note 67. 

What law governs in action aided by 
attachment to enforce liability of 
married woman on contract made 
in another state see infra § 392. 

29. Ala.—^Bradford v. Greenway, 17 
Ala. 797, 52 Am.D. 203. 

30 C.J. P 926 note 50. 

30. W.Va.—Skidmore v. Jett, 20 S.B. 
573, 39 W.Va. 544. 
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first exhausted and under a special statutory 
liability, as for household supplies, it is sometimes 
provided, as shown supra § 335, that the wife shall 
not be sued unless the husband’s property is found 
insufficient to satisfy the execution. 

§ 365. Priority of Liens 

A charge on the married woman's separate estate 
takes effect, in equity, from the date of the decree. 

A charg-e on a married woman’s separate estate 
takes effect, in equity, from the date of the de- 
cree,32 the priority of creditors depending on their 
diligence in enforcing their claims.33 A charge on 
the wife’s other separate property contained in a 
recorded mortgage by her of a parcel thereof does 
not give such mortgage a preference as against a 
bona fide purchaser for value.34 

§ 366. After Death of Wife or Other Termi¬ 
nation of Coverture 

As to a debt which could have been enforced during 
coverture, the liability of a married woman’s separate es¬ 
tate may be enforced after termination of coverture 
against the property which previously constituted the 
separate estate. 


41 C.J.S. 

The liability of a married woman’s separate es¬ 
tate for debts contracted during coverture may be 
enforced after termination of coverture by death or 
otherwise,35 although some authorities have held 
that a married woman cannot during coverture 
make any promise which will bind her separate es¬ 
tate after discoverture.®® The property which pre¬ 
viously constituted the separate estate will alone be 
liable for such debts, no personal judgment being 
recoverable against the wife or her personal rep¬ 
resentatives after the discoverture:®^ and the debt 
must be one which could have been enforced during 
coverture.®® Where, after a married woman has 
become discovert, she promises to pay a debt in¬ 
curred during coverture, however, an action at law 
may be maintained on such promise, provided the 
debt is sustained by moral obligation to pay and the 
subsequent promise is made on sufficient considera¬ 
tion.®® Where a mortgage on the wife’s property 
given to secure her husband’s debt is foreclosed aft¬ 
er her death, the value of the husband’s curtesy in¬ 
terest in the land should be applied to the pa3mient 
of the debt, in distributing the surplus.^® 

Laches may prevent the enforcement of claims.^l 


D. CONVEYANCES AND CONTRACTS TO CONVEY 


§ 367. Power of Alienation 

a. In equity generally 

b. Restraint on anticipation or aliena¬ 

tion 

a. In Equity Generally 

According to one general rule In equity a married 
woman, unless restricted by the instrument creating the 
estate, may alienate her separate estate as If she were 
a feme sole; but according to another rule which ob¬ 
tains in some jurisdictions, she has no powers of aliena¬ 
tion over such estate except such as have been conferred 
on her by the trust instrument. 


There are two general rules in equity governing 
a married woman’s right to dispose of or to alienate 
her Separate estate. The rule which is generally 
followed in this country in the absence of a statute 
otherwise providing, is that, unless restricted by 
the instrument creating the separate estate, a mar¬ 
ried woman may alienate such estate, whether it 
consists of realty or personalty, as if she was a 
feme sole.42 In some cases the rule has been held 
applicable only to the personal property and the 
rents and profits of the real property, and not to 
the corpus of the real property, ^3 generally the 


31. Ind.—Trentman v. Eldridge, 98 
Ind. 525. 

30 C.J. p 926 note 52. 

32. Mo.—Burgess v. Albert, 44 Mo. 
App. 558. 

33. Fla.—Pensacola First Nat. Bank 
V. Hirschkowitz, 35 So. 22, 46 Fla. 
588. 

30 C.J. p 926 note 55. 

34. N.Y.—Rourk v. Murphy, 12 Abb. 
N.Cas. 402. 

35. Va.—Price v. Planters* Nat. 
Bank, 23 S.E. 887, 92 Va. 468, 32 
L.R.A. 214. 

30 C.J. p 926 note 58. 

Termination and revival of separate 
estate see supra § 277. 

36. Miss.—^Waul v. Kirkman, 25 
Miss. 609. 


37. Mo,—Davis v. Smith, 75 Mo. 219. 
30 C.J, p 927 note 60. 

38- Tenn.—^Woodfolk v. Lyon, 39 S. 

W. 227, 98 Tenn. 269. 

30 C.J. p 927 note 61. 

39. Ala.—Vance v. Wells, 8 Ala. 399. 
30 C.J. p 927 note 62. 

40. N.C.—Harrington v. Rawls, 48 S. 
E. 571, 136 N.C. 65. 

41. Pa.—Calhoun’s Appeal, 39 Pa. 
218. 

42. Md.—Bishop v. Safe Deposit & 
Trust Co. of Baltimore, 185 A. 335, 
170 Md. 615. 

30 C.J. p 927 note 71, p 928 note 72 
[a]. 

Contracts generally see supra § 309. 
Conveyances: 

Between husband and wife gener¬ 
ally see supra §§ 132-146. 
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By husband at common law see 
supra § 22. 

By wife generally see supra § 196. 
Of community property see infra 
§§ 531-534. 

Of property acquired by husband 
and wife see supra § 36. 

Of separate property by wife to 
husband see supra § 323. 
Indorsement of note see supra § 326. 
Mortgage or pledge of separate prop¬ 
erty see supra §§ 342-360. 

Restraint on alienation see infra 
subdivision b of this section. 

Deed of personalty held valid 
Md.—Brown v. Fidelity Trust Co., 94 
A. 523, 126 Md. 175. 

43. Va.—Dillard v. Dillard, 21 S.E. 
669. 

30 C.J. p 928 note 73. 
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rule has been applied without distinction as to the 
nature of the property.The other general rule is 
that a married woman has no powers of alienation 
over her separate estate except such as have been 
conferred on her by the trust instrument,and in 
determining the extent of this power the terms of 
the instrument are to be strictly construed.-^® 

b. Restraint on Anticipation or Alienation 

Restraints on anticipation or alienation inserted in 
settlements to the use of married women are upheld by 
courts of equity when they are not in violation of the rule 
against perpetuities, and may be implied if the implica¬ 
tion is clear. 

To guard against the improvident alienation or 
charging of the wife’s separate estate, made pos¬ 
sible by the broad powers of disposal given to her 
hy the general rule, stated supra subdivision a of 
this section, the custom of inserting, in settlements j 
to the use of married women, clauses restricting or 
restraining alienation became common, and such 
restraints, when not in violation of the rule against 
perpetuities, were upheld by the courts of equity-^*^ 
Such restraint depends on a fair interpretation of 
the instrument creating the separate estate.-^S it 
may be implied,^9 but the implication must be 
dear.59 in the absence of statutory provisions, 
courts of equity have no power, even with the 
wife’s consent, to transfer her separate estate in 
violation of restrictions in the instrument creating 
such estate.^i 

§ 368. _ Authority under Statute 

Under the statutes generally a married woman is au- 
thorized to sell or convey her separate property. 

Under the statutes generally a married woman is 


authorized to sell or convey her separate property, 
subject in some instances, as shown infra §§ 371- 
373, to regulation as to the mode of alienation, such 
as the joinder or consent of the husband or trustee. 
The statutes relating to conveyance by married wo¬ 
men apply to property owned by them at the time 
the statutes were enacted,®^ and are generally broad 
enough to include both equitable and statutory sep¬ 
arate property,although some authorities have 
held that they are operative only as to the statutory 
estate.®^ statute, however, merely giving a mar¬ 
ried woman the right to hold property does not con¬ 
fer on her the right to dispose of it,®® at least where 
it consists of real estate,5*^ although some cases have 
held otherwise as to personalty.^S A married wo¬ 
man who has by statute the right to make contracts 
as if she were sole cannot settle her property in 
trust to pay the income to herself for life with a 
provision against alienation by anticipation so as 
to prevent her creditors from reaching her income.®^ 

I 369. -What Law Governs 

The law of the state where the land is located de¬ 
termines the authority of a married woman to convey her 
separate real estate; but the law of the place of contract 
governs with reference to the transfer of her personal 
property. In both cases the law in force at the time of 
the conveyance controls. 

The alienation of the separate real property of 
a married woman may be valid under the laws of 
the- state where the property is situated, although 
she may be incapacitated by the laws of her domi¬ 
cile but, in general, with reference to the trans¬ 
fer of-her personal property the law of the place 
of contract will apply.®^ The law in force at the 
time of the conveyance will determine the validity 


44 _ p 0 .—Zeust V. Staffan, 14 App.D. 
C. 200. 

20 C.J. P 928 note 74. 

45 . Pa.—Lewis v. Bryce, 41 A. 2/5, 
187 Pa. 362. 

30 C.J. P 928 note 75. 

48. Pa.— Williams* Estate, 29 Pa. 
Dist. 233. 

47. Tenn.—Scruggs v. Mayberry, 188 
S.W. 207, 135 Tenn. 586. 

30 C.J. p 928 note 80. 

48. Tenn.—Porter v. Baldwin, 7 
Humphr. 175, 176 —Morgan v. Elam. 

4 Yerg. 375. 

30 C.J. P 929 note 83. 

49 _ Ya.—Price v. Planters’ Nat. | 
Bank, 23 S.E. 887, 92 Va. 468. 32 L. 
R.A. 214. 

30 C.J. p 929 note 84. 

50. W.Va.—Radford v. Carwile, 13 
W.Va. 572. 

30 C.J. p 929 note 85. 

51. Tenn.—Travis v. Sitz, 185 S.W. 


1075, 135 Tenn. 156, L.R.A.1917A 
671—^Hix V. Gosling, 1 Lea 560. 


52. Ky.—Johnson v. Johnson, 166 S. 

W.2d 285, 292 Ky. 175. 

Mo,—Inlow V. Herren, 267 S.W. 893, 
306 Mo. 42. 

jq-Y.—City Bank Farmers Trust Co. 
V Miller. 297 N.Y.S. 88, 163 Misc. 
459. affirmed 1 N.Y.S.2d 640. 253 
App.Div. 707, motion granted 2 N. 
Y.S.2d 798, 253 App.Div. 880, re¬ 
versed on other grounds 15 N.B.2d 
553, 278 N.Y. 134. 

Pa.— Kirk v. Kirk, 16 A.2d 47, 340 Pa. 
203. 

Utah.—In re Petersen’s Estate, 93 P. 

2d 445, 97 Utah 324. 

30 C.J. p 929 note 89. 


Personal property 

Pa._De Noble v. De Noble, 200 A. 77 

331 Pa. 273. 


53. U.S.—Martin v. Port, Tenn., S3 

F. 19, 27 C.C.A. 428. 

30 C.J. P 929 note 93. 
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54. Ky.—Johnson v. Kentucky Mut. 
L. Ins. Co., 69 S.W. 751, 113 Ky. 
871, 24 Ky.L. 668 . 

30 C.J. p 930 note 94. 

55. N.C.—^Kirby v. Boyette, 24 S.E. 
18, 118 N.C. 244. 

30 C.J. p 930 note 95. 

56. Ill.—Bressler v. Kent, 61 Ill. 426, 
14 Am.R. 67. 

30 C.J. p 930 note 96. 

57 . N.J.—Naylor v. Field, 29 N.J. 
Law 287—^Vreeland v. Ryno, 26 N. 
J.Bq. 160, reversed on other 
grounds 27 N.J.Eq. 522. 

58. N.J.—Naylor v. Field, 29 N.J. 
Law 287. 

YTis.—B eard v. Dedolph, 29 Wis. 136. 

59 . Mass.—Pacific National Bank v. 
Windram, 133 Mass. 175. 

0 Q^ Ga.—Hawkes v. Mobley, 163 S.E. 

494, 174 Ga. 481. 

30 C.J. P 930 note 99. 

61. Ala.— Clanton v. Barnes. 50 Ala. 
260_^Drake v. Glover, 30 Ala. 382. 
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§ 370. Essentials of Transaction 

As shown infra §§ 371-375, a conveyance by a 
married woman of her separate property, in order 
to be valid, must conform to the requirements of 
the controlling statutes or of the instrument set¬ 
tling such estate on her. 

Examine Pocket Parts for later cases. 

§ 371. -Mode of Alienation Generally 

As to the statutory estate, where the statutes pro¬ 
vide a particular method of alienation, a married woman 
can, at law, dispose of her property only in the manner 
pointed out, and a similar rule has been declared with 
respect to her equitable separate estate, although there Is 
some authority to the effect that the mode designated in 
the creating Instrument is not exclusive. 

With reference to her equitable separate estate, 
a married woman may in general, if no particular 
mode is designated in the creating instrument, dis¬ 
pose of it in any manner she may select but, 
where a particular mode of disposition is pointed 
out, there is a conflict of opinion as to whether or 
not the mode designated is exclusive. Some cases 
hold that the grant of one mode of disposition is 
not to be construed as limiting the power of the 
wife to dispose of her separate estate in any man¬ 
ner she pleases, unless the express language of the 
instrument creating the estate restricts her to a par¬ 
ticular mode,®4 while other cases lay down the 
rule that, where a particular mode of disposition is 


I designated, the wife will be restricted to that 
mode,®® at least so far as the corpus of the realty 
is concerned.®® As to the statutory estate, it is a 
general rule that, where the statutes provide a par¬ 
ticular method of alienation, a married woman can, 
at law, dispose of her property only in the manner 
pointed out.®^ 

§ 372. - Consent and Joinder of Husband 

a. Necessity 

b. Form and requisites 

a. Necessity 

(1) Real property 

(2) Personal property 

(1) Real Property 

The necessity of the husband’s concurrence in a 
conveyance by the wife of her separate real property de- 
pends on the provisions of the controlling statutes, such 
concurrence being required under some statutes and not 
under others. 

At common law a deed by a married woman in 
which her husband did not join was void,®® but the 
necessity for the husband’s concurrence in a con¬ 
veyance by the wife of her separate real property 
now depends largely on the provisions of statutes, 
which in some jurisdictions have varied from time 
to time. Under some statutes the joinder or con¬ 
sent of the husband is necessary,®^ except, as some¬ 
times provided, when the wife has been abandoned 
by, or is living separate from, him,70 in which case 


62. U.S.—^Hamilton v. Rathbone, D. 
C., 20 S.Ct. 155, 175 U.S. 414, 44 L. 
Ed. 219. 

30 C.J. p 930 note 2. 

63. Ala.—Hooks v. Brown, 62 Ala. 
258. 

30 C.J. p 930 note 3. 

64. Va.—Price v. Planters* Nat. 
Bank, 23 S.E. 887, 92 Va. 468, 32 
L.R.A. 214. 

30 C.J. p 930 note 5. 

65. Ala,—^Newman v. Borden, 194 
So. 836, 239 Ala. 387. 

30 C.J. p 930 note 6. 

66. Va—McChesney v. Brown, 25 
Gratt. 393, 66 Va 393. 

30 C.J. p 930 note 7. 

67. Pla.—Phillips v. Lowenstein, 107 
So. 35-0. 91 Pla. 89. 

Ky.—Looney v. Elkhorn Land & Im¬ 
provement Co., *242 S.W. 27, 195 
Ky. 198. 

30 C.J. p 930 note 8. 

Defective conveyance operating as 
contract to convey see infra § 382 
a. 

Statutory requisites of conveyances 
see infra §§ 380-381. 
ea Mass.—Erickson v. White, 193 N. 
E. 25, 288 Mass. 451. 


Consent or joinder in: 

Contract to convey see infra § 377. 
Lease see infra § 376. 

Mortgage or pledge see supra § 345. 
Conveyance of homestead see Home¬ 
steads §§ 129-132. 

69. Ala.—Obermark v. Clark, 114 So. 

135, 216 Ala. 564, 55 A.L.R. 1153. 
Ind.—Price v. Brittain, 137 N.E. 620, 
80 Ind.App. 294. 

N.J.—Merchants* Trust Co. of New¬ 
ark V. Vollick, 142 A. 645, 103 N.J. 
Eq. 167. 

N-C- — ^Wise V. Raynor, 157 S.E. 853, 
200 N.C. 567. 

Pa,—Sielecki v, Sielecki, 163 A. 375, 
107 Pa.Super. 291—^Lycoming Nat¬ 
ural Gas Corporation v. Searle, 20 
Pa.Dist. § Co. 33. 

30 C.J. p 931 note 11. 

Purpose of statute requiring hus¬ 
band to join wife in deed conveying 
wife's land is to protect the wife, 
and not to limit wife's power of 
alienation, and to designate exclusive 
mode of alienation.—^Newman v. Bor¬ 
den, 194 So. 836, 239 Ala. 387. 

m. Florida the statutes require 
joinder except where the wife has 
been made a free dealer.—Commercial 
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Bldg. Co. V. Parslow, 112 So. 378, 93 
Pla. 143—Phillips v. Lowenstein, 107 
So. 350, 91 Fla. 89—30 CJ. p 931 note- 
11 [b]. 

Zh Kentucky prior to the repeal, by 
Acts 1940 c 152 § 5, of Ky.St. § 506, 
the rule of the text prevailed.—Moore 
V. Terry, 170 S.W.2d 29, 293 Ky. 727 
—Hood V. Nichol, 34 S.W.2d 429, 236' 
Ky. 779—Combs v. Ezell, 24 S.W.2d 
301, 232 Ky. 602—J. B. Gathright 
Land Co. v. Begley, 255 S.W. 837, 200 
Ky. 808—30 C.J. p 931 note 11. 

70. Ala.—Taylor v. Thomas, 95 So. 
475, 209 Ala. 48. 

N.J.—De Kyne v. Lewis, 139 A. 434, 

5 N.J.Misc. 948. 

N.C.—Nichols V. York, 13 S.E.2d 565, 
219 N.C. 262. 

30 C.J. p 931 note 12. 

What constitutes ^^abandonment” 
within statute 

The “abandonment** within statute¬ 
providing that, if husband has aban¬ 
doned the wife, she may alienate her- 
land as though she were sole, means 
that the husband must leave the wife 
with no intention to return, “aban¬ 
donment” including both the inten¬ 
tion to abandon and the external act. 
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the deed must recite such fact,*^^ or when the hus¬ 
band is a nonresident of the state,"2 or is insane, 
or for other good cause.If the statute requiring 
the husband’s joinder or consent is not complied 
with, the deed is void,'^^ ^nd, as shown infra § 385, 
will not as a general rule operate even by way of 
estoppel; nor can the wife, after her husband’s 
death, be compelled to execute a good and sufficient 
deed.'^® So a deed signed and acknowledged only 
bv the wife is void if delivered and accepted al¬ 
though subsequently signed and acknowledged by 
the husband; but a wife’s undelivered deed be¬ 
comes a valid joint deed when signed and acknowl¬ 
edged by the husband, delivered, and accepted, and 
the grantee’s receipt and recording of the wife’s 
deed with intent that the conveyance shall not be 
completed until the husband signs and acknowledges 
it is not delivery and acceptance of it as a separate 
instrument.If the husband is an infant at the 
time he joins in the deed, it will not bind the wife,'^^ 
although prior to her marriage she had executed 
an agreement to convey the land;*^^ and the insan¬ 
ity of the husband likewise invalidates the convey¬ 
ance.®® On the other hand, it has been held that, 


since an infant’s deed is not void, but voidable, a 
conveyance joined in by an infant husband is effec¬ 
tive to pass the wife’s title.®^ The statutory re¬ 
quirement of joinder does not limit the power of 
the wife under a statute providing that her con¬ 
tracts shall be enforceable in equity as though she 
were a feme sole, to bind herself by restrictions im¬ 
posed on the use of land adjoining a tract sold by 
her, although such restrictions were not specified in 
the deed.®2 So it has been held that a statutory 
right to redeem from mortgage foreclosure is not an 
“interest” in land requiring the consent of a hus¬ 
band to its conveyance;®® that a contract granting 
an exclusive right to explore land for gas or oil 
is not a conveyance within the statutory require- 
•ment;®'^ and that an assignment by a married wo¬ 
man of all her nonexempt property, including real 
estate, for the benefit of creditors, is valid, although 
the husband does not join therein.®^ 

Under other statutes the requirement of the hus¬ 
band’s joinder or consent is dispensed with either 
by express provision or by implication arising from 
the authority given to the wife to contract as though 
a feme sole,®® and such a statute is applicable to a 


by which intention is carried into ef¬ 
fect. Although time is not essen¬ 
tial element, it is circumstance to be 
considered in determining question 
and a mere temporary separation will 
not suffice; and hence in order to 
bring the exception into operation, 
the husband must leave wife with 
no intention to return.—^Edwards v. 
Tabb, 5 So.2d 770, 242 Ala. 209—New¬ 
man V. Borden, 194 So. 836, 239 Ala. 
387. 

Intent of provision 

The statute was never intended to 
authorize one to bring about a sepa¬ 
ration by importuning the wife to 
give a deed against husband’s wish¬ 
es, and then assert an abandonment 
of the wife as supporting the trans¬ 
action.—Newman v. Borden, supra. 
Facts held not to show abandonment 
Ala.—Edwards v. Tabb, 5 So.2d 770, 
242 Ala. 209—^Newman v. Borden, 
194 So. 836, 239 Ala. 387. 

Separation agreement, long after 
separation, in which husband re¬ 
leased all property rights, enabled 
wife to convey without husband's 
written assent.—McLeod v. McNeill, 
142 S.E. 329. 195 N.C. 422. 

Judicial decree or order 

(1) In some jurisdictions a decree 
or order of the court is a prerequi¬ 
site.—In re Riva, 90 A. 669, 83 N.J. 
Eq. 200—In re Staheli, 78 A. 206, 78 
N.J.Eq. 74. 

(2) In others the certificate obtain¬ 
able from court as conclusive evi¬ 
dence of deserted wife’s authority to 

41 C.J.S.—54 


transact business without joinder of 
her husband is not a prerequisite to 
the wife’s exercise of statutory right 
to alien, but is merely a judicial rec¬ 
ognition of the existence of such 
right.—Thornton v. Pierce, 194 A. 897, 
328 Pa. 11—People's Sav. Bank v. 
Denig, 18 A. 1083, 131 Pa. 241—Elsey 
V. McDaniel, 95 Pa. 472. 

(3) Necessity of judicial order gen¬ 
erally see infra § 374. 

71. W.Va.—Shumate v. Shumate, 90 
S.E. 824, 78 W.Ysu 576. 

72. Ala.—Hughes v. Rose, 50 So. 
899, 163 Ala. 368. 

30 C.J. P 931 note 14. 

73. Ala.—Royal v. Goss, 45 So. 231, 
154 Ala. 117. 

30 C.J. p 931 note 15. 

74. Mass,—^Wing v. Deans, 102 N.E. 
313, 214 Mass. 546. 

30 C.J, p 932 note 16. 

75. U.S.—Zintsmaster v. Werner, C. 
C.A.Pa., 41 F.2d 634. 

j^la,—Obermark v. Clark, 114 So. 135, 
216 Ala, 564, 55 A.L.R. 1153—Doe v. 
Finnegan, 113 So. 277, 216 Ala. 431. 
Ky.—^Howard v. Turner, 152 S.W.2d 
589, 287 Ky. 206—Franklin County 

V. Bailey, 63 S.W.2d 622. 250 Ky. 
528—Hurt’s Guardian v. Crawford 
Coal Corporation, 1 S.W.2d 955, 222 
Ky. 504—Chilton v. Chilton, 289 S. 

W. 275, 217 Ky. 258—Shively v. 
Elkhom Coal Corporation, 289 S.W. 
262, 217 Ky. 192—^Foust v. Hill, 285 
S.W. 235, 215 Ky. 364. 

30 C.J. p 931 note 11, p 944 note 82 
[a] (1). 


76. Mass.—Townsley v. Chapin, 12 
Allen 476. 

77. Ky.—Brandenburg v. Botner, 297 
S.W. 702, 221 Ky. 7. 

78. Ky.—Lockart v. Kentland Coal 
& Coke Co., 207 S.W. 18, 182 Ky. 
673. 

30 C.J. p 932 note 20. 

79. Ky.—Lockart v. Kentland Coal & 
Coke Co., supra. 

80. Mass.—Leggate v. Clark, 111 
Mass. 308. 

81. Pa.—^Brunner v. Ringe, 57 Pa- 
Super. 237. 

Infant’s deed as voidable and not 
void see the C.J.S. title Infants § 
51, also 31 C.J. p 1026 notes 18-19. 

82. N.J.—Schickhaus v. Sanford, 91 
A. 878, S3 N.J.Eq. 454. 

83. Ala.—^Whiteman v. Taber, 83 So. 
595, 203 Ala. 496. 

84. Ind.—^Kokomo Natural Gas & Oil 
Co. V. Matlock, 97 N.E. 787, 177 
Ind. 225, 39 L.R.A.,N.S., 675. 

85. Minn.—Kinney v. Sharbey, 50 N. 
W. 1025, 48 Minn. 93. 

86. Ill.—Bergman v. Bergman, 153 
N.E. 735, 323 Ill. 73. 

Mo.—Travelers’ Ins. Co. v. Beagles, 
62 S.W.2d 800, 333 Mo. 568— 

Scott V. Scott, 26 S.W.2d 598, 324 
Mo. 1055—Chamberlain v. Spalding, 
App., 170 S.W.2d 454. 

Okl.—Brown v. Harmon, 242 P. 1047, 
115 Okl. 277- 

Tenn.—Jefferson County Bank v. 
Hale, 280 S.W. 408, 152 Tenn. 648. 

30 C.J. p 932 note 30. 
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conveyance of property acquired prior to the enact¬ 
ment of such statute, but made after its enact¬ 
ment.^'^ 

Statutes requiring joinder or consent of the hus¬ 
band have been held applicable in some jurisdic¬ 
tions to a conveyance of the wife’s equitable sep¬ 
arate estate,where, in equity, the wife is re¬ 
garded as a feme sole, the consent or joinder of the 
husband generally is unnecessary,89 unless required 
by the instrument creating the estate.99 

(2) Personal Property 

Under some statutes, the consent of the husband fa 
required to effect a valid transfer of the wife’s separate 
personalty. 

Under some statutes the consent of the husband 
is required to effect a valid transfer of the wife’s 
separate personalty,but such requirement is whol¬ 
ly dispensed ■with under other statutes,^^ or is made 
unnecessary where the wife is living apart from 
her husband.93 A statute requiring the husband’s 
written consent has been held not to apply to gifts, 
^vhere no written instrument is necessary to make 
such gift effective.94 In the case of personalty and 
the rents and profits of realty, constituting the eq¬ 
uitable separate estate, the consent or joinder of 
the husband is not necessary,unless required by 
the instrument creating the estate.86 

b. Form and Eequisites 

The requisites of the husband’s consent are gov¬ 
erned by the statutes. It is within the power of the legis¬ 


lature to prescribe the form of consent required, and 
when it has done so the consent must be in the statutory 
form. 

Under some statutes the husband’s consent may 
be oral or written,^^ especially in the case of trans¬ 
fers of the wife’s separate personalty,98 and may be 
either express or implied.89 Usually,- however, the 
consent to a conveyance of separate real property 
is required to be in writing,^ and must, according 
to some authorities, be contemporaneous with the 
execution of the deed and delivered or communicat¬ 
ed as an operative part of it,2 or, at least, must be 
given during the wife’s lifetime,^ although other au¬ 
thorities have held that the joinder or consent of 
the husband need not be concurrent with the exe¬ 
cution of the deed by the wife,^ even when required 
to be a part of the deed.^ Where the constitution 
authorizes a married woman to convey her land 
with her husband’s written consent, as though un¬ 
married, the form which will evidence such consent 
is within the power of the legislature to prescribe,6 
and a requirement that the deed of conveyance shall 
be jointly executed by husband and wife is valid.' 
Where the husband is required to join in the deed, 
the execution of a deed by a husband merely as his 
wife’s agent is insufificient,^ nor is the execution of 
a separate instrument by each spouse sufficient un¬ 
der such a requirement, although both instruments 
are executed at the same time.^ Where the hus¬ 
band as trustee joins in a deed, it will be presumed 
that he consented as husband.^® Some of the cases 
hold that in order to comply with the statute the 
husband’s name must appear in the body of the 


87. Md.—Beinbrink v. Fox, 88 A. 106, 
121 Md. 102. 

88. Ala.—Scharf v. Moore, 14 So. 
879, 102 Ala. 468. 

30 C.J. p 932 note 32. 

89. Mo.—Cadematori v. Gauger, 61 

S.W. 195, 160 Mo. 352. 

30 C.J. p 932 note 33. 

SO, Mo.—Cadematori v. Gauger, su¬ 
pra. 

30 C.J. p 933 note 34. 

91. Fla.—McNeil v. Williams, 59 So. 
562, 64 Fla. 97. 

30 C.J. p 933 note 36. 

92. N.Y.—Cashman v. Henry, 75 N. 
Y. 103. 31 Am.R. 437, 5 Abb.N.Cas. 
230, reversing 44 N.Y.Super. 93, 55 
How.Pr. 234. 

30 C.J. p 933 note 37. 

Assignment of lease 

Married woman acquiring ninety- 
nine-year lease under mother's will 
may assign it without husband's 
joining in execution.—De Kyne v. 
Lewis, 139 A. 434, 5 N.J.Misc. 948. 

93. W.Va.—Spangler v. Vermillion, 
92 S.E. 449, 80 W.Va. 75. 


94. N.C.—Vann v. Edwards, 47’S.E. 
784, 135 N.C. 661, 67 L.R.A. 461. 

95. Va.—Burnett v. Hawpe, 25 Gratt. 
481, 66 Va. 481. 

Where wife was willed interest in 
estate for her own separate use, she 
could agree to mutual distribution 
without husband joining.—Greene v. 
King, 132 A. 411, 104 Conn. 917. 

96. N.C.—Harris v. Harris, 42 N.C. 
Ill, 53 Am.D. 393. 

97. Minn.—Clague v. Washburn, 44 
N.W. 130, 42 Minn. 371. 

98. Ala.—Hollingsworth v. Hill, 22 
So. 460, 116 Ala, 184. 

30 C.J. p 933 note 43. 

99. Minn.—Clague v. Washburn, 44 
N.W. 130, 42 Minn. 371. 

30 C.J. p 933 note 44. 

1. Ala.—^Newman v. Borden, 194 So. 
836, 239 Ala. 387. 

30 C.J. p 933 note 45. 

2. Mass.—Melley v. Casey, 99 Mass. 
241. 

3. U.S.—Sewall v. Haymaker, Ohio, 

8 S.Ct. 1348, 127 U.S. 719, 32 L 
Ed. 299. 


4i N.Y.—^Wing v. Schramm, 79 N.Y. 
619, affirming 13 Hun 377. 

5. N.C.—Lineberger v. Tidwell, 10 S. 
E. 758, 104 N.C. 506. 

6. N.C.—Hensley v. Blankinship, 94 
S.E. 519, 174 N.C. 759. 

30 C.J. p 933 note 50. 

7. U.S.—Joiner v. Firemen’s Ins. Co. 
of Newark, N.J., D.C.N.C., 6 F.Supp. 
103. 

30 C.J. p 933 note 51. 

8. Minn.—Gregg v. Owens, 33 N.W. 
216, 37 Minn. 61. 

9. Ala.—Hammond v. Thompson, 56 
Ala. 589. 

I Ind.—Baxter v. Bodkin, 25 Ind. 172. 
30 C.J. p 933 note 53. 

In Kentucky under the express pro¬ 
visions of St. § 506 prior to its re¬ 
peal by Acts 1940 c 152 § 5, the con¬ 
veyance could be by joint deed or 
by separate instruments, in which 
latter case the husband was required 
first to convey.—Simpson v. Smith, 
134 S.W. 1166, 142 Ky. 608—30 C.J. P 
933 note 54. 

10. W.Va.—Wehrle v. Price, 94 S.E. 
477, 80 W.Va. 666. 
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deed as grantor,although a deed not so executed 
may operate as a contract to convey but it is the 
general rule that the husband’s consent is sufficient¬ 
ly shown by his signature and acknowledgment, 
even though his name does not appear in the body 
of the deed.^^ Where the statute requires the hus¬ 
band’s assent to be manifested by his joining in the 
alienation in the mode prescribed by law for the 
execution of conveyances of land, the deed must 
be duly acknowledged before a proper officer, or 
must be attested as directed by statute.^® Where 
the wife executes a valid power, it is not necessary 
that the husband’s name should appear as a gran- 
tor.i« 

g 373 , - Consentand Joinder of Trustee 

Where the wife can otherwise dispose of her equita¬ 
ble separate estate, the consent or joinder of the trusteet 
in her conveyance is not necessary unless the deed or in¬ 
strument of settlement requires such consent or joinder. 

Where the wife can otherwise dispose of her eq- 
quitable separate estate, the consent or joinder of 
the trustee in her conveyance is not necessary,^^ 
unless the deed or instrument of settlement requires 
such consent or joinder.i^ Where the purpose of 
the trust is to protect the wife’s property from the 
control and debts of her husband, a conveyance by 
husband and wife will not pass such a title as to 
defeat a recovery by the trustee.^^ If the instru¬ 
ment creating the trust requires the trustee to con¬ 
vey on the written request of the wife, a convey¬ 
ance by her and her husband, in which the trustee 
does not join, does not pass her interest.^O On the 
other hand, it has been held that such a conveyance 


passes the wife’s equitable title, and is a sufficient 
written request to the trustee to convey her legal 
title.2i The failure of the trustee to join in the 
deed as a formal party, when required b\' the trust, 
does not prevent the conveyance from operating as 
an equitable mortgagebut if the statute requires 
the joinder of the trustee a deed executed without 
such joinder will be invalid.-^ 

§ 374. -Judicial Order 

Under some statutes an order of court is prerequisite 
to a valid disposition of a married woman’s separate es¬ 
tate. Such order cannot be granted where alienation is 
prohibited. 

Under some statutes an order of court is neces¬ 
sary before a valid disposition of a married wo¬ 
man’s separate estate can be made,^*^ but such order 
cannot be granted where the creating instrument 
has prohibited its alienation.^® 

§ 375 . - Consideration 

A married woman may convey her separate estate for 
any consideration beneficial to herself; and a debt owing 
by the husband is a sufficient consideration to support a 
conveyance by the wife in satisfaction of the debt unless 
such a conveyance is prohibited by the terms of the set¬ 
tlement creating the separate estate or by statute. 

A married woman may convey her separate es- 
tate in exchange for other propert 3 ', 26 ^ or for the 
purpose of purchasing other property, 2 ^ or in gen¬ 
eral for any consideration beneficial to herself.28 
Where a purchaser had bought and paid for the in¬ 
terest of a married woman in a tract of land, but 
had received a deed in which her husband did not 
join, so that it conveyed no interest, a subsequent 


11. Ky.—Franklin County v. Bailey, 
63 S.W.2d 622, 250 Ky. 528—Shive¬ 
ly V. Elkhorn Coal Corporation, 2S9 
S.W. 262, 217 Ky. 192—Foust v. 
Hill, 285 S.W. 235, 215 Ky. 364. 

30 C.J. p 934 note 56. 

Deed held sufficient 
Under Kentucky statute authoriz¬ 
ing conveyance of wife's property by 
joint deed of husband and wife, deed 
reciting that husband “unites” with 
wife in conveyance, and signed and 
acknowledged by husband and record¬ 
ed, was valid.—Bowling v. Wilkerson, 
D.C.Ky., 19 F.Supp. 584. 

12. Ala.—Rushton v. Davis. 28 So. 
476, 127 Ala. 279—Murphy v. Green, 
22 So. 112, 120 Ala. 112. 

30 C.J. p 934 note 57. 

Defective conveyance as valid con¬ 
tract to convey generally see infra 
§ 382. 

13. U.S,—Joiner v. Firemen’s Ins. 
Co. of Newark, N. J., D.C.N.C., 6 F. 
Supp. 103. 

Hawaii.—Luka v. Kalauokalani, 28 
Hawaii 385. 

30 C.J. p 934 note 58* 


14. N.J,—Hannan v. Wilson. 135 A. 
809, 100 N.J.Eq. 528. 

30 C.J. p 934 note 58. 

15. Ala—Bowden v. Turner. 8 So.2d 
849, 243 Ala 182—Thomas v. Davis, 
2 So.2d 616, 241 Ala 271. 

16. Ala.—Holleman v. De Nyse, 51 
Ala. 95. 

17. Mo.—Ryland v. Banks, 51 S.W. 
720, 151 Mo. 1. 

30 C.J. p 934 note 60. 

18. W.Va—Bensimer v. Pell, 12 S.E. 
1078, 35 W.Va 15, 29 Am.S.R. 774. 

30 C.J. p 934 note 61. 

19. Miss.—Gully v. Hull, 31 Miss. 20. 

20 . N.C.—Broughton v. Lane, 18 S.E. 
85, 113 N.C. 16. 

21 . Ill.—Knowles v. Knowles, 86 Ill. 

1 . 

Ya._^Averett v. Lipscombe, 76 Va 

404. 

22. W.Va.—Bensimer v. Fell, 12 S.E. 
1078, 35 W.Va. 15, 29 Am.S.R. 774. 
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23. W.Va.—Johnson v. Sanger, 38 S. 
E. 645, 49 W.Va 405. 

24. Mo.—Dooley v. Greening, 100 S. 
W. 43, 201 Mo. 343. 

30 C.J. p 934 note 68. 

Conveyances and transfers by wife 
to husband see infra § 323. 

Judicial order or decree when hus¬ 
band and wife are living apart see 
supra § 372 a (1). 

25. Ky.—Moore v. Thompson, 80 Ky. 
424. 

S.C.—Calhoun v. Calhoun, 21 S.C.Eq. 
231, 49 Am.D. 667. 

26. Ala.—Parker v. Parker, 6 So. 
740, 88 Ala. 362, 16 Am.S.R. 52. 

27. Miss.—Garrison v. Fisher, 26 
Miss. 352. 

28. Ky.—Slater v. Hatfield, 242 S.W. 
618, 195 Ky. 281. 

30 C.J. P 934 note 73. 

Estoppel to deny payment of consid¬ 
eration see infra § 385. 

Absolute gift 

Pa—In re Rynier's Estate, 48 Lane. 
L.Rev. 424. 
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deed executed by her and her husband conveying 
her interest in the land to the purchaser is founded 
on sufficient consideration.-® 

S'dtisfaction of debt of husband or of another. In 
most jurisdictions a debt owing by the husband is a 
sufficient consideration to support a conveyance by 
the wife in satisfaction of the debt,30 if such con¬ 
veyance is voluntarily made and fairly understood, 
even though the statute prohibits her from becom¬ 
ing surety for her husband or encumbering her 
real estate as security for his debt.32 So, although 
she is prohibited by statute from binding herself by 
a promise to pay the debt of another, a married w^o- 
man invested with the power to dispose of her prop¬ 
erty may transfer it in payment of the debt of a 
person other than her husband.33 The terms of the 
settlement creating the separate estate may, how¬ 
ever, exclude any conveyance for the husband's ben¬ 
efit,®^ and a conveyance to the husband's creditor 
on such consideration is sometimes prohibited by 
statute,35 although a stranger cannot plead the stat- 
ute,35 nor can the wife's right to have the convey¬ 
ance annulled be raised by another person in litiga¬ 
tion to which she is not a party and by the result 
of which she will not be affected.®^ If the consid¬ 
eration is only partly invalid as being in payment of 

29- Ky.—Slater v. Hatfield, 242 S. 

W, 618, 195 Ky. 281. 

30- Ala.—Hogan v. Moore, 128 So. 

790, 221 Ala. 355. 

30 C.J. p 934 note 75. 

31. Ill.—Byerly v. Byerly, 2 N.E.2d 
898, 363 Ill. 517. 

Ky.—Bowron v. Curd, 88 S.W. 1106, 

28 Ky.L. 58. 

30 C.J. p 935 note 76. 

32. Ala.—Hogan v. Moore, 128 So, 

790. 221 Ala. 355. 

30 C.J. p 935 note 77. 

Contracts assuming husband’s debts 
generally see supra § 320. 

Statutory prohibitions see supra §§ 

329, 351. 

33. S.C.—Langston v. Smyley, 16 S. 

R 771, 38 S.C. 121, 

30 C.J. p 935 note 78. 

Conveyance to third person for pur¬ 
pose of enabling him to transfer 
property as security for his debt 
see supra § 360. 

34. Tenn.—Campbell v. 

Coldw. 416. 

35. Ga.—Turner v. Warren, 18 S.E. 

2d 865, 193 Ga. 455—^Williamson 
V. Walker, 1 S.E.2d 718, 187 Ga. 

603—Sikes v. Seckinger, 137 S.E. 

833, 164 Ga. 96—Jackson v. Reeves, 

120 S.E. 541, 156 Ga. 802—^Hutche¬ 
son V. May, 151 S.E. 657, 40 Ga. 

App. 746. 

30 C.J. p 935 note 81. 

Wife may recover back property! 


the husband’s debts, the entire transaction is nev¬ 
ertheless void unless the contract is severable and 
that portion of the property which was sold for a 
valid consideration can be separated from the rest.88 
If the conveyance is partly in settlement of the 
wife’s own debt, and partly for extinguishment of 
her husband’s debt to the purchaser, the contract is 
entire, and is void in toto.89 The statute does not, 
however, prevent a sale to a person who is not the 
husband’s creditor, for the sole purpose of raising 
money to pay the husband’s deht,<0 even though the 
person who purchases the property knows the pur¬ 
pose of the sale,^i unless the purchaser is acting as 
the agent of the creditor or is a party to a scheme 
to procure payment of the debt,<2 or the sale is not 
made in good faith, or is a mere colorable transac¬ 
tion.^* 

§ 376. Lease 

A married woman has power to lease her separate 
estate, although under some statutes the consent or 
Joinder of the husband is required in order to make the 
lease valid. 

A married woman has power to lease her separate 
real estate,and a parol lease for a limited term 
generally is held valid ^5 although there is also au- 

tion in married woman for tortious * 
homicide of minor child could ^not be 
severed, and transfer thereof was 
void, although only partly to ex¬ 
tinguish husband’s liability for medi¬ 
cal services rendered child.—Blue 
Ridge Park Nurseries v. Owen, 152 S. 
R 485, 41 Ga.App. 98. 

39. Ga.—James v. Greene, 111 S.R 

187, 152 Ga. 814. 

30 C.J. p 935 note 84. 

40. Ga.—Phillips v. Smith, 165 S.E. 
108. 175 Ga. 108. 

C.J. p 935 note 85. 

41. Ga.—Phillips v. Smith, supra. 

42. Ga.—Hickman v. Carnwell, 89 S. 
R 330, 145 Ga. 368—Bond v. Sulli¬ 
van 65 S.E. 376, 133 Ga, 160, 134 
Am.S.R. 199. 

30 C.J. p 935 note 86. 

43. Ga.—Phillips v. Smith, 165 S.E. 
108, 175 Ga, 108. 

44. Ala.—^Warren v. Wagner, 75 Ala. 

188, 51 Am.R. 446. 

30 C.J. p 935 note 88. 

Authority of husband as wife's agent 

see supra § 292. 

Estoppel to assert invalidity of hus¬ 
band’s act see supra § 296. 

45. Pa,—^Welsh v. Oates, 9 Phila 
154. 

30 C.J. p 935 note 89. 

Effect of statute of frauds general¬ 
ly see Frauds, Statute of §§ 110- 
115, 


Fields, 1 


conveyed in satisfaction of husband’s 
debt, or its value.—Tucker v. Ingram, 
147 S.R 57, 168 Ga. 106—Rogers v. 
McClure, 57 S.E. 692, 128 Ga. 393. 
Sevlons conveyazLce througli husband 
Where, by scheme of husband and 
creditor, wife is induced to make 
gift to husband, and latter conveys 
property to creditor, she may treat 
transaction as void, evidence justi¬ 
fying inference that transaction was 
a scheme by which wife conveyed her 
separate estate to husband's creditor 
in payment of his debt.—Calhoun v. 
Hill, 131 S.E. 918, 35 Ga.App. 18. 

Ijoaa to wife for which she pledges 
separate property 

(1) Held not illegal as sale.—Swint 
V. Milner Banking Co., 119 S.E. 336, 
30 Ga.App. 733. 

(2) Mortgage or pledge of separate 
estate for debts of husband generally 
see supra §§ 350-359. 

Bight of action 

Married woman cannot relinquish 
right to compensation for homicide of 
minor child contributing to her sup¬ 
port in consideration of payment of 
husband’s debt.—^Blue Ridge Park 
Nurseries v. Owen, 152 S.E. 485, 41 
Ga.App. 98. 

36. Ga.—Palmer v. Smith, 13 S.E. 
956, 88 Ga. 84. 

37. Ga.—^Henry v. Ayer, 29 S.E. 144 
102 Ga. 140. 

I. Bight of action 

Property consisting of right of ac- 
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thority to the contrary.^® Where the lease is not for | 
the benefit of her separate property, it is void under 
a statute authorizing contracts for the benefit of her 
separate estate.'^'^ A lease of her separate estate by 
a married woman for a short term at a reasonable 
rent is not forbidden by a clause in the instrument 
creating the estate prohibiting anticipation.'^^ 

Consent or joinder of husband. Under some stat¬ 
utes the consent or joinder of the husband is re¬ 
quired in order to make the lease valid,if the term 
is to exceed a designated period,and if the hus¬ 
band does not consent to or join in a lease exceed¬ 
ing the designated period it is void not merely for 
the excess, but is void in toto,5i although it has been 
held, on the other hand, that a lease in which the 
husband does not join may be confirmed after his 
death.^^ The husband’s consent must be contem¬ 
poraneous with the execution of the lease.53 Re¬ 
gardless of whether the husband’s failure to join in, 
or assent to, the wife’s lease will preclude enforce¬ 
ment of specific performance, the wife will be lia¬ 
ble in damages for breach of its covenants.^^ It has 
been held, however, that a statute requiring the hus¬ 
band’s joinder in, or consent to, a ‘"conveyance” of 
his wife's lands does not apply to a lease,55 especial¬ 
ly when such lease is for a limited term.56 A stat¬ 
ute authorizing a married woman “to control, hold, 
own, and enjoy” her separate property, as though 
unmarried permits her to execute a lease thereon 
without her husband’s joinder or consent ;57 but it 
has been held under a similar statute that such lease 
will not vest in the lessee a complete and merchanta¬ 
ble title.5S A husband who joins in the conveyance 
of his wife’s reversion after the expiration of a 


lease made by her in which he did not join thereby 
indicates his election to treat the lease as eflfective 
to pass the wife’s interest during the term thereof.5^ 

§ 377. Contracts to Convey 

a. Validity in general 

b. Joinder or consent of husband and 

acknowledgment 

a. Validity in G-eneral 

A married woman who possesses full power of dis¬ 
position over her equitable separate estate or who under 
the statutes has capacity to contract as a feme sole can 
make a valid contract to convey her separate property. 

A married woman who possesses full power of 
disposition over her equitable separate estate can 
make a contract to convey it,50 and where she has, 
under the statutes, capacity to contract as a feme 
sole, and there is compliance with the statutory re¬ 
quirements, her agreement to convey will be bind¬ 
ing.®^ Statutory authority to conve}' has been held 
to include the authority to agree to convey,®^ al¬ 
though there is also authority to the contrary.^^ An 
agreement by a married woman can be valid only as 
to her separate property owmed at the time-O*^ 

b. Joinder or Consent of Husband and Acknowl¬ 

edgment 

Under some statutes, the husband must Join or con¬ 
sent to the wife's contract to convey her separate prop¬ 
erty, and the contract must be In writing and signed by 
both husband and wife. 

In an agreement to convey, the joinder or writ¬ 
ten consent of the husband is necessary under some 
statutes in order to give validity to the transac- 
tion,55 unless, as is sometimes provided, the wife 


46. Colo.—Keller v. Klopfer, 3 Colo. 
132. 

30 C.J. p 335 note 90. 

47. Tex.—Taylor v. Thomas, Civ. 
.\pp., 145 S.W. 1061. 

30 C.J. p 730 note 19. 

48. N.Y.—^Vandevoort v. Gould, 36 N. 
Y. 639, 3 Transcr.A. 57. 

49. .Ala.—Warren v. Wagner, 75 Ala. 
188, 51 Am.R. 446—Lyles v. Clem¬ 
ents, 49 Ala. 445. 

l^ease held valid where wife signed 
her husband's name at his request, 
Mnd he acknowledged it.—Hester v. 
O’Rear, 259 S.W. 41, 202 Ky. 176. 

50. Mass.—Melley v. Casey, 99 Mass. 
241. 

30 C.J. p 935 note 94. 

51. Mass.—Melley v. Casey, supra. 

52. N.H.—Sanborn v. French, 22 N. 
H. 246. 

53. Mass.—Melley v. Casey, 99 Mass. 
241. 

54. N.C.—Miles v. Walker, 102 N.E. 
8S4, 179 N.C. 479. 


Specific performance as affected by 
character and capacity of parties 
see the C.J.S. title Specific Per¬ 
formance § 36, also 58 C.J. p 945 
note 82-p 946 note 99. 

55. N.J.—^De Kyne v. Lewis, 139 A. 
434, 5 N.J-Misc. 948, 

30 C.J. p 936 note 2. 

^ease for ninety-xiine years 
N.J.—^De Kyne v. Lewis, supra. 

56. Ind.—Shipley v. Smith, 70 N.E. 
803, 162 Ind. 526. 

30 C.J. p 936 note 3. 

57. Ill.—Parent v. Callerand, 64 Ill. 
97. 

58. Mo.—Ennis v. Eager, 133 S.W. 
850, 152 Mo.App. 493. 

30 C.J. p 936 note 7. 

59. Conn.—^Winestine v. Ziglatzki- 
Marks Co., 59 A. 496, 77 Conn. 404. 

60. Tenn.—Peterson v. Richman, 23 
S.W. 53, 93 Tenn. 71. 

30 C.J. p 936 note 11. 

Agreement to convey: 
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Community or separate property 
see infra § 532. 

Wife's general estate see supra § 
187. 

Power of alienation in equity gener¬ 
ally see supra § 367. 

61. N.C.—Sills V. Bethea, 100 S.E. 
593, 178 N.C. 315. 

30 C.J. P 936 note 13. 

Necessity of joinder or consent of 
husband and acknowledgment see 
infra subdivision b of this sec¬ 
tion. 

62. Minn.—Gregg v. Owens, 33 N.W. 
216, 37 Minn. 61—Kingsley v. Gil¬ 
man, 15 Minn. 59. 

63. Ark.—Pelkner v. Tighe, 39 Ark. 
357—Chrisman v. Partee, 38 Ark. 
31. 

30 C.J. p 739 note 22. 

64. Mass.—Hurley v. Brown, 98 
Mass. 545, 96 Am.D. 671. 

65. Ala.—Cooper v. Pearce, 133 So. 
583, 222 Ala. 540. 

Ky,—Jetter v. Weber, 43 S.W.2d 514 
241 Ky. 96—^Noe's Guardian v. Me 
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is living apart from her husband and a contract 
signed by the husband merely as his \vife*s agent is 
an insufficient joinder.®"^ Under other statutes such 
joinder or consent is not necessary. Thus a stat¬ 
ute requiring the husband’s joinder in, or written 
assent to, a “conveyance” of the wife’s separate 
realty has been held by some authorities not to ap¬ 
ply to her contracts of sale,®s and a deed by the wife 
with a mortgage back is in effect a contract to con¬ 
vey within this rule.®^ Where the husband’s join¬ 
der or written assent is required, the wife’s contract 
to convey must be in writing,*^® and signed^^ by both 
husband and wife. 

§ 378. - Enforcement 

Generally an invalid contract is not enforceable either 
by or against the purchaser, although it has been held that 
if the wife offers to carry out her agreement, even though 
it is not binding on her, the purchaser is bound. 

Whether or not a married woman’s agreement to 
convey her estate is binding on her, it has been held 
by some authorities that, if she offers to carry out 
her agreement, the purchaser is bound,although 
other authorities have held that the contract, being 
void as to her, is not enforceable against the pur- 
chaser.73 So it has been held that a contract of a 
married woman representing herself to be a feme 
sole is unenforceable.'^^ Where a wife’s contract to 


convey is valid without the written assent or joinder 
of her husband which is required to validate a deed 
of her separate realty, such a contract, not assented 
to or joined in by the husband, can be enforced by 

a suit for damages.*^5 

§ 379. Conveyances 

As shown infra §§ 380-383, general rules control 
as to the requisites, validity, construction, and op¬ 
eration of conveyances of the separate estate of a 
married woman. 

Examine Pocket Parts for later cases. 

§ 380. - General Requisites 

A married woman's conveyance of her separate prop- 
erty must be executed according to the prescribed forms 
of law, and must be properly signed, delivered, and at- 
tested. 

A married woman can be divested of title to her 
real estate only by conveyance executed according to 
'the prescribed forms of law, 76 and an attempted con¬ 
veyance contrary thereto is void.77 Where under the 
statute the wife’s separate estate can be conveyed 
only by a written instrument in which the husband 
joins, a parol sale or gift by her is void,7S even 
though the purchaser has performed his part of the 
agreement and is in possession of the land,79 and 


Kinney, 17 S.W.Sd 1007, 229 Ky. 
726. 

30 C.J. p 936 note 18, 

Contract made in contemplation of 
divorce 

A contract to sell her land by a 
married woman, husband not joining, 
was void and unenforceable, al¬ 
though made in contemplation of di¬ 
vorce and divorce was obtained be¬ 
fore date of performance.—Brown v. 
Allen, 263 S.W. 717, 204 Ky. 76. 

Statute held applicable to parol con. 
tract 

Ky.—Miller v. Johnson, 281 S.W. 467, 
213 Ky. 473. 

66. N.J.—Hollander v. Abrams, 134 
A. 742, 100 N.J.Eq. 298, affirming 
132 A. 224, 99 N.J.Eq. 254. 

Va.—Rosenour v. Rosenour, 35 S.E. 
918, 47 W.Va. 554. 

Zn Kentucky a married woman, sep¬ 
arated from husband but not adjudg¬ 
ed feme sole could not, without hus¬ 
band’s joinder, agree to sell realty 
conveyed to her absolutely by hus¬ 
band.—Jetter v. Weber, 43 S.W.2d 
514, 241 Ky. 96. 

67. Ind.—Shirk v. Stafford, 67 N.E. 
542. 31 Ind.App. 247. 

Minn.—Gregg v. Owens, 33 N.W. 216, 
37 Minn. 61. 

30 C.J. p 936 note 20. 


88 . N.C.—Sills V. Bethea, 100 S.E. 
593, 178 N.C. 315. 

30 C.J. p 936 note 23. 

Defective conveyance as valid con¬ 
tract to convey see infra § 382 a. 

69. N.C,—Sills V. Bethea, supra. 

70. Ind.—Percifield v. Black, 31 N. 
E. 955, 132 Ind. 384. 

30 C.J. p 937 note 27. 

Contract by agent or attorney see in¬ 
fra § 384. 

71. Ala.—^Wood v. Lett, 71 So. 177, 
195 Ala. 601. 

I 30 C.J. p 937 note 28. 

Acknowledgment by husband and 
wife of married women’s instru¬ 
ments as essential to validity see 
Acknowledgments § 14 a. 

72. Minn.—Keystone Iron Co. v. Lo¬ 
gan. 57 N.W. 156, 55 Minn. 537. 

Tenn.—Jarnigan v. Levisy, 6 Lea 397 . 

73. Ala— Wood v. Lett, 71 So. 177, 
195 Ala. 601. 

Ind.—Shirk v. Stafford, 67 N.E. 542, 
31 Ind.App, 247. 

Specific performance of wife’s agree¬ 
ment to convey her separate estate 
see the C.J.S. title Specific Per¬ 
formance § 36, also 30 C.J. p 937 
notes 31-32, 37. 

74. Fla.—Cornell v. Ruff, 141 So. 
535, 105 Fla. 504. 

75. N.C.—Sills V. Bethea, 100 S.E 
593, 178 N.C. 315. 

30 C.J. p 937 note 36, 
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Lease of separate property see supra 
§ 376. 

Necessity of assent or joinder of hus¬ 
band see supra § 377 b. 

76. Ky.—Looney v. Elkhorn Land & 
Improvement Co., 242 S.W. 27 lOo" 
Ky. 198. 

Acknowledgment by married women: 
Certificate of acknowledgment see* 
Acknowledgments §§ 100 - 111 . 
Effect of: 

Defective acknowledgment see- 
Acknowledgments §§ 21-22. 
Valid acknowledgment see Ac¬ 
knowledgments § 31. 

Mode of taking acknowledgmients' 
see Acknowledgments §§ 76-S2. 
Necessity see Acknowledgments §§ 
13-16. 

Contracts to convey see supra §§ 377— 
378. 

Requisites of married woman's con¬ 
veyance generally see supra § 19S. 

77. Ky.—Looney v. Elkhorn Land & 
Improvement Co., supra. 

78. Va.—Slaven v. Riley, 79 S.E. 
1024, 73 W.Va. 76. 

30 C.J. p 937 note 42. 

Form and requisites of husband’s, 
joinder or consent see supra § 372 
b. 

Necessity of consent and joinder of 
husband see supra § 372 a. 

79. Va.—Slaven v. Riley, supra. 

30 C.J. p 937 note 43. 
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one who attempts to encroach on her land, on an 
unfounded claim of right under a deed, cannot set 
up an alleged parol assent to the encroachment.^® 
The name of a married woman should appear in 
the body of her deed,*i which must indicate an in¬ 
tention to convey the estate,®^ although it is not nec¬ 
essary that it contain covenants on the part of the 
wife.®® The deed must be properly signed®* and 
delivered,®® and under the statutes generally the in¬ 
strument must be attested.®® A deed of the wife’s 
separate property is not rendered void by the mere 
iact that the husband joined in the conveyance.®’ 
mere consent by the wife to her husband’s sale 
of her separate personal property may divest her of 
title thereto.®® 

§ 381. -Recording 

Unless recording is a statutory prerequisite to vaiid- 
jty a married woman’s deed otherwise valid Is good as 
■between the parties although not recorded. 

Applying the express provisions of some statutes, 
it is held in some jurisdictions that the deed of a 
-married woman is not effectual to pass title until it 
lias been lodged for record.®® In the absence, how¬ 
ever, of such statutory requirement, a married wo¬ 
man’s deed, if otherwise valid, will be good as be¬ 
tween the parties, although not recorded.®® 

382, _ Construction and Operation 

a. In general 

b. Liability on covenants 

a. In General 

General principles governing the construction of deeds 
are applicable to a married woman’s conveyance of her 


separate property, and where the deed is duly executed 
in conformity with all statutory requirements it operates 
to convey her interest therein. A conveyance which fails 
to comply with statutory requirements may operate as a 
contract to convey. 

The established principles governing the construc¬ 
tion of deeds, which are treated in Deeds §§ 80-178, 
are applicable to a married woman s conveyance of 
her separate property,®^ and where the deed is duU 
executed in conformity with all statutory require¬ 
ments it operates to convey the married woman's 
interest in the property.^- Where appropriate 
words of conveyance are used by a married w oman 
in the granting clause of her deed, the effect of 
such words will not be controlled or invalidated b} 
a statement in the final clause or certificate of ac¬ 
knowledgment that she relinquishes her right of 
dower,93 nor will the fact that her name follows 
that of her husband show that she joined merely 
to release her dower.9^ On the other hand, if the 
wife joins in her husband’s deed solely for the pur¬ 
pose of releasing her dower and homestead rights, 
the deed will not convey any separate, independent 
interest which she may have,9® and joinder by the 
husband in the wife’s deed to release curtesy in the 
wife’s realty creates no title to the fee by estoppel 
against the husband.9® A joint deed to land, the 
title to a part of which is in the husband s name and 
the balance in the wife’s conveys the fee of the 
wife’s property, and is not merely a release of her 
dower in the husband’s property.97 No purpose to 
affect the wife’s independent interest will be in¬ 
ferred from her act in joining with her husband in 
a conveyance such as she w’ould be expected to ex¬ 
ecute if she had no independent interest.98 A con- 


50. Pa.—Gilbert v. White, 23 Pa. 
Super. 187. 

51. Mo.—Bradley v. Missouri Pac. R. 
Co.. 4 S.W. 427, 91 Mo. 493. 

•30 C.J. P 937 note 45. 

52. Ky.—Hedger v. Ward, 15 B.Mon. 
106. 

30 C.J. p 937 note 46. 

.S3. U.S.—Roberts v. Brooks, C.C.N. 
T., 71 F. 914. 

S4. W.Va.—Shumate v. Shumate, 90 
S.E. 824, 78 W.Va. 576. 

30 C.J. p 937 note 48. 

Signature by husband to contract of 
sale see supra § 377 b. 

35 . Ill.—Benneson v. Aiken, 102 Ill. 
284, 40 Am.R. 592. 

.36. Ala.—Log-wood v. Hussey, 60 
Ala. 417. 

30 C.J. p 938 note 50. 

Ga.—^Wood v. Cauthen, 149 S.E. 
138, 168 Ga. 766. 

53. Conn.—Dziekiewicz v. Caffrey, 
126 A. 563, 101 Conn. 449. 


89 . va.—Rorer v. Roanoke Nat. 
Bank, 4 S.E. 820, 83 Va. 589. 

30 C.J. p 938 note 54. 

90. Fla.—Ballard v. Lippman, 14 So. 
154, 32 Fla. 481. 

30 C.J. P 938 note 55. 

91. Ala.—Dinkins v. Latham, 45 So. 
60, 154 Ala. 90. 

30 C.J. p 883 note 55 [a]. 

Joinder of husband in deed of wife’s 
separate estate as barring curtesy 
see Curtesy § 12 f. 

92. Fla.—Scott V. Fairlie, 89 So. 128, 
81 Fla. 438, 446. 

Equitable estate is vested by deed 
of married woman, in execution of 
which husband joins.—Hannan v. 
Willson, 135 A. 809, 100 N.J.Eq. 528. 

93. Ark.—Jones v. Hill, 66 S.W. 194, 
70 Ark. 34. 

30 C.J. P 939 note 59. 

94. HI.—Lake Erie & W. R. Co. v. 
Whitham, 40 N.E. 1014, 155 Ill. 
514, 46 Am.S.R. 355, 28 L.R.A 612. 

95. Mass.—Pierce v. Chace, 108 
Mass. 254. 


96. Mass.—Barnes v. City of Spring- 
field, 168 N.E. 78, 268 Mass. 497, 
certiorari denied 50 S Ct. 246, 281 U. 
S. 732, 74 L.Ed. 1148. 

Estoppel to assert invalidity see in¬ 
fra § 385 a. 

Eelinquishnieiit of rights by descent 
A husband signing a deed of his 
wife’s land after the passage of stat¬ 
ute abolishing dower and curtesy and 
substituting rights by descent, but 
whose name is not mentioned as a 
grantor at the beginning of the in¬ 
strument, was held not a cograntor 
by virtue of a testimonium clause re¬ 
citing his joinder “as grantor” and 
relinquishment of all rights by de¬ 
scent, such clause being intended 
merely to bar such rights by descent 
on the death of the wife, as au¬ 
thorized by statute.—Burnham v. 
Wing, 122 A. 577, 123 Me. 237. 

97 . Mo.—Petrie v. Reynolds, 219 S. 
W. 934. 

98. Mich.—^Agar v. Streeter, 150 N. 

j W. 160, 183 Mich. 600, L.R.A.1915D 
1 196, Ann.Cas.l916E 518. 
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veyance by husband and wife which fails to com¬ 
ply with statutory requirements is conclusive as to 
the husband’s interest in the property,^® and may 
operate as a valid contract to convey on the part 
of the wife.^ 

b. Liability on Covenants 

In some Jurisdictions a married woman is not per¬ 
sonally liable on covenants in a conveyance of her sep¬ 
arate property, but elsewhere the statutory rule is oth¬ 
erwise; and the covenants may operate by estoppel. 

In some jurisdictions it has been held that under 
the applicable statutes a married woman is not per¬ 
sonally liable on covenants in a conveyance of her 
separate property,^ and a statute which increases 
liability on such covenants is void as applied to cov¬ 
enants made prior to the passage of the act.^ Under 
statutes enabling a married woman to contract with 
reference to her separate estate as if she were 
sole, she may bind herself or her estate by her cov¬ 
enants in a conveyance of separate property,^ al¬ 
though she will not be bound if the conveyance is 
invalid for want of the husband’s joinder, or the 
wife’s privy acknowledgment.® So it is expressly 
provided by some statutes that covenants of a mar¬ 
ried woman relating to her real estate shall be bind¬ 
ing on her® when made by deed, properly acknowl¬ 
edged, in which her husband joins.7 Under a stat¬ 
ute providing that a wife shall not be bound by 
covenants in a joint deed of husband and wife con¬ 
veying the wife’s land, she may be bound by cov¬ 
enants in her separate deed conveying her own 
land under her general power to contract with ref¬ 
erence to her separate property.® 

Estoppel by covenants. CoA^enants of warranty 
in a married woman’s deed estop her to deny her 


title at the time of the execution of the deed,9 but 
do not as a general rule prevent her from asserting 
an after-acquired title.io A husband who joins with 
his wife in conveying her property may, by his con¬ 
duct, be estopped to deny liability on covenants of 
warranty. 

§ 383. - Curative Acts 

While a defective deed of a married woman may be 
legalized by a subsequent statute, whether a statute win 
have this effect in a particular case depends on the cir¬ 
cumstances. 

It has been held that the defective deed of a 
married woman may be legalized by a subsequent 
I statute but a statute giving validity to all deeds 
duly signed by the grantor has been held not to 
apply to a conveyance made by a husband of his 
wife’s land, he acting as her attorney in fact, and 
she giving a subsequent deed alone, where she had 
no power to execute a deed or to give a power of 
attorney.^® A provision of a burned records stat¬ 
ute that conveyances under powers shall be pre¬ 
sumed regular and correct does not modify a re¬ 
quirement that the husband must join in the con¬ 
veyance of his wife’s la n d i* 

§ 384. Conveyances and Contracts to Convey 
by Agents or Attorneys 

If a married woman has contractual capacity to ap¬ 
point an agent or execute a vaiid power of attorney, she 
may, under some statutes, make a valid deed through 
an agent or attorney, although some cases hold other¬ 
wise where she is authorized to convey only by the pre¬ 
scribed statutory method. 

By express provision of statute, or by her gen¬ 
eral authority to convey as though unmarried, a 
married woman may make a valid deed through an 


99. Miss.—Hoover v. Wells, 33 Miss. 
536. 

Va.—Arnold v. Bunnell, 26 S.E. 359 
42 W.Va- 473. 

1. Ala.—Bowden v. Turner, 8 So.2d 
S49, 243 Ala. 182. 

Ky.—Burk v. Moore, 272 S.W. 38, 209 
Ky. 24. 

30 C.J. p 934 note 57, p 936 note 26, p 
939 note 65. 

Requisites and validity of contracts 
to convey see supra §§ 377, 378. 

2. Fla.—Couch V. Palmer, 48 So. 995, 
57 Fla. 57. 

30 C.J. p 939 note 68. 

Statutory limitation as part of cove¬ 
nant 

Statutory limitation on liability of 
married woman on warranty became 
in effect part of covenant executed 
before change of statute.—Commer¬ 
cial Bldg. Co. V. Kelliher, 134 So. 209 
101 Fla. 382. 

3. Fla.—Commercial Bldg. Co. v. 
Kelliher, supra. 


4. Ark.—McGuigan v. Gaines, 77 S. 
W. 52, 71 Ark. 614. 

30 C.J. p 939 note 70. 

5. Mass.—^Wing v. Deans, 102 N.E. 
313, 214 Mass. 546, 

N.C.—Smith v. Ingram, 44 S.E. 643, 
132 N.C. 959, 95 Am.S.R. 680, 61 L. 
R.A, 878. 

6. Ind.—Miller v. Miller, 39 N.R 547, 
140 Ind. 174—Dickey v. Kalfsbeck] 
50 N.E. 590, 20 Ind.App. 290. 

7. HI.—Schultze v. Hill, 31 A 165, 
18 R.I. 797. 

8. U.S.—Barlow v. Delany, 36 Fed. 
577, affirmed 40 Fed. 97. 

9. Fla.—Couch v. Palmer, 48 So. 995 
57 Fla. 57. 

Mass.—Nash v. Spofford, 10 Mete. 192 
43 Am.D. 425. 

Tenn.—Fletcher v. Coleman, 2 Head 
384. 

Estoppel: 

By covenants generally see supra § 
215. 
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To assert invalidity of conveyance 
generally see infra § 385 a. 

10. Ind.—Lowe v. Wiseman, 91 N.K 
364, 92 N.E. 344, 46 Ind.App. 405. 

30 C.J. p 939 note 76. 

Property subject to liability general¬ 
ly see supra § 306. 

11. Iowa.—Thordson v. Kruse, 155 N. 
W. 334, 173 Iowa 268. 

Tex.—Pikes v. Buckholts State Bank,. 
Civ.App., 273 S.W. 957. 

12. N.J.—De Kyne v. Lewis, 139 A. 
434, 5 N.J.Misc. 948—Hannan v. 
Wilson, 135 A. 809, 100 N.J.Eq. 
528. 

30 C.J. p 939 note 79. 

Ratification or confirmation of mar¬ 
ried woman’s deed by curative acts 
generally see supra § 202. 

13. U.S.—Collins v. Goldsmith, C.C. 
Or., 71 F. 580. 

14. Fla.—^Phillips v. Lowenstein, 107 
So. 350, 91 Fla. 89. 



HUSBAND AND WIFE 


§ 385 


41 C.J.S. 


agent or attorney but a conveyance by an agent 
contrary to her express instructions is void,^® al¬ 
though she may ratify a sale made without specific 
authority.^'^ If the wife has no contractual capac¬ 
ity to appoint an agent or execute a valid power of 
attorney, a conveyancers or contract to conveyr^ 
by one acting as her agent or attorney will be void. 
Some cases place the wife’s inability to convey by 
a^^ent or attorney on the ground that she is author¬ 
ized to convey only by the prescribed statutory 
method,20 and a deed executed by her attorney in 
fact, when the statute requires her separate exam¬ 
ination in acknowledgment of the deed, has been 
held invalid,^! although, where the power of at¬ 
torney was privily acknowledged similarly.to the 
acknowledgment required for the deed, it has been 
held that her conveyance under such power of at¬ 
torney was, under the statute, valid.^^ A statute 
providing that she shall have no power to enter 
into a contract for the sale of her land unless her 
husband joins contemplates, as stated supra § 377 b, 
a written contract, and, being incapacitated to make 
a parol contract of sale, she cannot empower an 
agent to make such contract.23 It has been held, 
however, that, although a husband is required to 
join in his wife’s deed, a conveyance by an agent 
under power of attorney will pass the wife’s title, 
although he failed to insert the husband’s name in 


the instrument, where the^e was an intention on the 
agent’s part to execute the powe** effectively and the 
purchase price has been paid.^"* Lapse of time may 
bar the recovery of a married w'oman’s land con¬ 
veyed by agents, although she failed to join in the 
deed as required by statute.^® 

§ 385. Estoppel to Assert Invalidity and Rat¬ 
ification 

a. Estoppel to assert invalidity 

b. Ratification 

a. Estoppel to Assert Invalidity 

As a general rule, a married woman wilf not be es¬ 
topped to assert the invalidity of a sale of her separate 
property, although it is sometimes held that she may 
be estopped where the facts of the particular case war¬ 
rant it. 

A married woman cannot be deprived of her land 
by estoppel without actual fraud she will not, 
as a general rule, be estopped to assert the inva¬ 
lidity of the void sale of her separate personal prop¬ 
erty,27 of her contract to convey,or of her void 
deed 29 when such transfer, contract, or conveyance 
is not executed in accordance with the requirements 
of the statute,29 unless the estoppel arose prior to 
coverture,2^ or unless she has been guilty of 
I fraud ;22 and any verbal or written statement by 
i her that she will never question the validity of her 


15. U.S.—^Williams v. Paine, 18 S.Ct, 
279, 169 U.S. 55, 42 L.Ed. 658, af¬ 
firming 7 App.D.C. 116. 

30 C.J. p 939 note 82. 

Authority of husband as wife’s agent 
see supra § 292. 

Liability of wife for false represen¬ 
tations made by husband on sale of 
her property see supra § 293. 
Transaction beld. valid whereby as 

part of sale price mortgage was ac¬ 
cepted which was executed in name 

of agent.—Curl v. Muller, 200 N.W. 

106. 47 S.D. 551. ! 

16. Mo.—Butte Inv. Co. v. Bell, 201 
S.W. 880. 

30 C.J. p 940 note 83. 

17. Mo.—Kirkpatrick v. Pease, 101 
S.W. 651, 202 Mo. 471. 

18- Tenn.—McCreary v. McCorkle, 
Ch.App., 54 S.W. 53. 

30 C.J. p 940 note 85. 

19. Ill.—Rogers v. Higgins, 48 Ill- 

211 . 

20. W.Va.—Duffy V. Currence, 66 S. 
E. 755, 66 W.Va. 252. 

30 C.J. p 940 note 87. 

21. Ala.—^Waddell v. Weaver, 42 Ala. 
293. 

30 C.J. p 940 note 88. 

22. D.C.—Williams v. Paine, 7 App. 


D. C. 116, affirmed 18 S.Ct. 279, 169 
U.S. 55, 42 L.Ed. 658. 

23. Ind.—Percifield v. Black, 31 N. 

E. 955, 132 Ind. 384. 

24. Ind.—Ellison v. Branstrator, 54 
N.E. 433, 153 Ind.146. 

25. S.C.—Smith v. Tanner, 10 S.E. 
1008, 32 S.C. 259. 

30 C.J. P 940 note 94. 

Time to sue and limitations gen¬ 
erally see infra §§ 420-421. 

26. W.Va.—^Waldron v. Harvey, 46 
S.B. 603, 54 W.Va. 608, 102 Am.S.R. 
959. 

Estoppel: 

By: 

Covenant of warranty to deny ti¬ 
tle see supra § 382 b. 

Deed generally see Estoppel § § 
10-54. 

To: 

Claim separate property see su¬ 
pra §S 264-270. 

Deny: 

Husband’s authority or agency 
see supra § 296. 

Validity of mortgage see su¬ 
pra §§ 348, 356. 

27 . Ky.—^Wood v. Wood, 1 Mete. 512. 
30 C.J. P 940 note 97. 

28. N.J.— Hollander v. Abrams, 134 
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A. 742, 100 N.J.Eq. 298, aflSrmmg- 
132 A. 224, 99 N.J.Eq. 254. 

30 C.J. p 940 note 98. 

29. Ala.—Newman v. Borden, 194 Sa 
836, 239 Ala. SS7. 

Fla.—Phillips v. Lowenstein, 107 So. 
350, 91 Fla. 89. 

Ga.—Sikes v. Seckin^er, IJT S.E. SS3, 
164 Ga. 96. 

30 C.J. p 940 note 99. 

30. Ala.—Edwards v. Tabb,. 5 So. 2d 
770, 242 Ala. 209—Newman v. Bor¬ 
den, 194 So 836. 239 Ala. 387. 

Fla.—Phillips v. Lowenstein,. 107 So. 
350, 91 Fla. 89. 

Ga.—Carlton v. Moultrie Banking Co., 
152 S.E. 215, 170 Ga. 185. 

30 C.J. p 780 notes 44, 45, p 940 note 

1 . 

31. Ala.— Sloss-Sheffield: Steel & Iron 
Co. V. Dollar, 54 So. 272, 170 Ala. 
239. 

Ky.—Lockart v. Kentland Coal & 
Coke Co., 207 S.W. IS, 182 Ky. 
673. 

30 C.J. P 941 note 2. 

32. Ky.—Looney v. Blkhorn Land & 
Improvement Co., 242 S.W. 27, 195 
Ky. 198. 

Tenn.—Bryant v. Freeman, 183 S.W. 
731, 134 Tenn. 169, Ann.Cas.l917B 
111 . 

30 C.J. p 941 note 8- 
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deed is of no effect.^s So, if an assignment by a 
married woman is invalid because not in conformity 
w ith the statutory method, her consent to an as¬ 
signment made subsequently by her assignee will 
not estop her to assert the invalidity of her original 
assignment.*^ These rules are generally applicable, 
although she has received the purchase money*® and 
although improvements may have been made on the 
land.*® It has been held, however, that a married 
woman may be estopped to assert the invalidity of 
a transfer of her separate property where the facts 
of the particular case warrant it,*^ as where she 
has received valuable consideration,** or has per¬ 
mitted the grantee to expend money in improve¬ 
ments;** and the fact that she devotes the price 
of her conveyed land to paying a debt due from 
her husband will not prevent an estoppel.^® If a 
married woman executes a deed for a purpose not 
permitted by the statute, she will not be estopped 
to deny the consideration by the fact of the recital 
of a consideration in the conveyance.^! In juris¬ 
dictions where a married woman may contract as a 
feme sole with regard to her separate estate it has 
been held that she will be estopped to deny the va¬ 
lidity of her contract to convey,^* and that she 
will also be estopped to deny the validity of her 
deed when executed in conformity with the stat- 
ute.<* Furthermore, she will be estopped to deny 
that she received consideration, when her deed re¬ 
cites a consideration, if the rights of innocent third 
persons have intervened.!^ So she has been held 
to be estopped where she did not read the deed but 


relied on her husband’s false representations as to 
its contents.!® If a wife’s contingent interest in 
property is so remote as to be incapable of assign¬ 
ment, an attempt to assign it, and subsequent con¬ 
duct continued until the title of the assignor has 
become perfected, may create an estoppel to deny 
the validity of the assignment.!® So, where the 
statute makes void contracts of suretyship by a mar¬ 
ried woman, but provides that she shall be bound by 
an estoppel in pais, a wife who conveys her land for 
the purpose of enabling the grantee to mortgage it 
for his own benefit will be estopped to assert the 
invalidity of the transaction to defeat a mortgage 
to one who has no knowledge of the facts and ac¬ 
cepts the mortgage on the faith of the recorded 
title.!! If a purchaser is not chargeable with no¬ 
tice by record or otherwise of a wife’s title to land 
and she, with full knowledge of her rights, acqui¬ 
esces and takes part in its sale by her husband, she 
will afterward be estopped to set up her title to the 
land,!* and the same rule applies to a sale of per¬ 
sonal property ;!* but a husband’s deed of his wife’s 
land of which he is tenant by the curtesy initiate 
will be presumed as intended to convey his interest 
only, and his wife will not be estopped to claim 
title.®® Where, without fraud, mistake, or duress, 
she induces one to purchase her equitable separate 
estate from her trustee, she will be estopped to im¬ 
peach the sale;®! and she may by her acts be es¬ 
topped to plead that her deed or contract to con¬ 
vey was procured by duress.®* The husband will 
not be estopped to assert the invalidity of a convey- 


33. Ky.—Mays v. Pel]y, 125 S.W 
713. 

34. Pa.—^Wonder v. Phelps, 1 A. 171, 
109 Pa. 172. 

35. Ala.—Jackson v. Knox, 24 So. 
724, 119 Ala. 320. 

30 C.J. p 941 note 6. 

36. N.C.—Smith v. Ingram, 44 S B 
643, 132 N.C. 959, 95 Am.S.R. 680, 
61 L..R.A. 878. 

30 C.J. p 941 note 7. 

37. Pla.—Steen v. Scott, 198 So. 489, 
144 Fla. 702—New York Life Ins. 
Co. V. Oates, 166 So. 269, 122 Fla. 
540—Ponce de Leon Fountain of 
Youth Co. V. Day, 105 So. 814, 90 
Fla. 197—Easterly v. Wildman, 99 

So. 359, 87 Fla. 73. 

Estoppel to deny gift 
Where wife executed deed purport¬ 
edly conveying property to husband 
as gift, deed was recorded, and hus¬ 
band became ostensible owner of 
property, wife was held estopped to 
assert, as against husband’s security 
deed grantee, that deed was in exe¬ 
cution of sale unauthorized by supe¬ 
rior court and hence void.—^Morgan 


V. Greenberg, 170 S.E. 36, 170 Ga. 
233. 

38. Fla.—Johnson v. Elliott, 59 So. 
944, 64 Fla. 318. 

30 C.J. p 941 note 8. 

Contract to sell 

Married woman, signing contract 
to sell land without seal, even if seal 
is required by statute, may not re¬ 
tain substantial partial payment and 
refuse to keep contract.—Dugan v. 
Powell, 109 So. 202, 91 Fla. 1034. 

39. Va.—McCauley v. Grim, 79 S.E. 
1041, 115 Va. 610. 

W.Va.—Tufts V. Copen, 16 S.E. 793, 
37 W.Va. 623. 

30 C.J. p 941 note 9. 

40. Miss.—Hobson v. Edwards 57 
Miss. 128. 

41. Ala.—Vincent v. Walker, 9 So 
382, 93 Ala. 165. 

30 C.J. p 941 note 11. 

42. Kan.—Knaggs v. Mastin, 9 Kan. 
532. 

43. Mo.—Inlow v. Herren, 267 S W 
893, 306 Mo. 42. 

30 C.J. p 941 note 13. 


44. Ky.—Johnson v. Mutual L. Ins 
Co., 69 S.W. 751, 113 Ky. 871 24 
Ky.L. 668. 

30 C.J. p 941 note 14. 

45. Iowa.—^Allen v. Hume, 290 N.W. 
687, 227 Iowa 1224. 

Va—Hyatt v. Zion, 48 S.E. 1 102 
Va. 909. 

30 C.J. p 941 note 15. 

46. Neb.—Marsh v. Marsh, 137 N.W. 
1122, 92 Neb. 189. 

47. U.S.—Bragg v. Lamport, Ind., 96 
F. 630, 38 C.C.A. 467. 

48. Kan.—Gray v. Crockett, 10 P. 
452. 35 Kan. 66. 

Wis.—Smith V. Armstrong, 24 Wis. 
446. 

49. S.C.—Grant v. Ricker, 35 S.E. 
132, 56 S.C. 476. 

50. N.C.—Featherston v. Merrimon, 
61 S.E. 675, 148 N.C. 199. 

51. Ala.—^Williams v. Baldridge, 66 
Ala. 338. 

52. Ky.—^Erasure v. McGuire, 66 S. 
W. 1015, 23 Ky.L. 1990. 

30 C.J. p 942 note 22. 
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ance of his wife’s separate property in which he did 
not join.53 

b. Ratification 

While a deed invalid because of nonjoinder of the 
husband cannot be ratified by a subsequent separate 
deed of the husband, a subsequent Joint deed may make 
such nonjoinder immaterial; and, after removal of her 
disability to convey, a woman may ratify contracts or 
deeds made prior thereto. 

An invalid deed of a married woman, as, for ex¬ 
ample, one in which her husband does not join, 
cannot be ratified by a subsequent separate deed of 
the husband to the same grantee and a subse¬ 
quent deed executed by both husband and wife will 
not relate back to an invalid deed given by the wife 
alone.55 It has been held, however, that, by exe¬ 
cuting conveyances of half the wife’s royalties un¬ 
der an oil lease to which the husband’s name was 
signed without his authority, husband and wife rat¬ 
ified the lease.®® Where a married woman conveys 
land to her husband without the approval of the 
court, as required by statute, and the husband con¬ 
veys to his creditors to secure his debt, the wife 
cannot, on foreclosure, yield possession to the pur¬ 
chaser and recover the proceeds of the sale.®'^ Fail¬ 
ure of the husband to join his wife in a contract 
to convey is immaterial, however, where he joins 
her in a subsequent deed of the property.®® Where 
a married woman executes a deed without her hus¬ 
band’s joinder and, after she is declared a feme 
sole trader, whereby her disability to convey without 
the husband joining in the conveyance is removed, 
she becomes a party to a partition proceeding in 
which the land conveyed by her is involved, and 
she does not repudiate her deed, she will be deemed 
to have ratified it.®® An executory contract of a 


§ 387 

married woman to convey real estate, unenforceable 
because made prior to the passage of the statute au¬ 
thorizing married women to make such contracts, 
may be ratified after the passage of the act,®® and 
is ratified where she knows that the grantee is in 
possession, and is improving the realty pursuant to 
such contract, and is making payments thereon.®^ 

§ 386. Avoidance 

A married woman's unauthorized or invalid deed of 
her separate property may be disaffirmed by her. 

A married woman's deed of her separate property 
may be disaffirmed by her where it fails to comply 
with the statutory requirements,®- or is without con¬ 
sideration,®® or is made to secure or to pay her 
husband’s debts in violation of provisions of the 
statute or of the instrument creating the separate 
estate,®^ or is otherwise unauthorized and inval¬ 
id,®® as where she is an infant at the time of the 
conveyance.®® Where a married woman agrees to 
sell land, she cannot repudiate the transaction on 
the theory that her husband had not joined in the 
conveyance where she has never asked him to join 
in her conveyance and he has never refused to do 
80 .®“^ 

§ 387. Effect of Termination of Coverture 

Restraints on alienation terminate with coverture, 
and on the death of her husband, the wife may alienate 
her property freed from any restrictions. Furthermore, 
according to some, but not other, authorities her void 
deed during coverture can be ratified after discoverture. 

Where, during coverture, the wife may convey 
her separate estate with the consent of her hus¬ 
band, she may, after his decease, the fee being in 
her, convey a valid title alone.®® Restraints on 


53. Ala.— Crosby v. Turner, 75 So. 
937, 200 Ala. 189. 

54 . —Dow v. Jewell, 21 N.H. 
470. 

30 C.J. p 942 note 26. 

Ratification: 

After discoverture see infra § 387. 
Of husband’s acts see supra § 297. 
Where acknowledgment defective 
see Acknowledgments § 21 f. 

55. Mass.—Melley v. Casey, 99 Mass. 
241. 

Pa.—Hirsch v. Tillman, 2 Pa.Dist. 

662, 13 Pa.Co. 251. 

30 C.J. P 942 note 27. 

56. Ky.—Wabash Drilling Co. v- El¬ 
lis, 20 S.W.2d 1002, 230 Ky. 769. 

57. Ga.—Buchannon v. James, 69 S. 
E. 543, 135 Ga. 392. 

58. Ky.—Hoffman v. Colgan, 74 S.W. 
724, 25 Ky.L. 98. 

59. Pa.—Simon’s Estate, 20 Pa.Su¬ 
per. 450. 


60. Ark.—^Longino v. Smith, 249 S. 
W. 557, 158 Ark. 162. 

Ratification of sale made by agent 
without specific authority see su¬ 
pra § 384. 

61. Ark.—Xiongino v. Smith, supra. 

62. Ala.—Shook v. Southern Bldg. & 
Loan Assoc., 37 So. 409, 140 Ala. 
575. 

30 C.J. p 942 note 37. 

Married woman’s right of action to 
cancel deed or recover property see 
infra § 406. 

Reimbursement of purchaser for im¬ 
provements see infra § 388. 

Return of consideration see infra § 
388. 

Who may question right to annul 
conveyance see supra § 375. 

63. Ala.— Vincent v. Walker, 9 So. 
382, 93 Ala. 165. 

Consideration see supra § 375. 


64u Ga.—^Rountree v. Rentfroe, 77 S. 
E. 23, 139 Ga. 290. 

30 C.J. P 942 note 39. 

Validity of conveyances in payment 
of husband’s debts see supra § 375. 

65. Ga.—Simmons Hardware Co. v. 
Timmons, 179 S.E. 726, 180 Ga. 531. 

30 C.J. p 942 note 40. 

66. Me.—Webb v. Hall, 35 Me. 336. 

30 C.J. p 942 note 41. 

Infant’s right of avoidance generally 
see the C.J.S. title Infants § 38, 
also 31 C.J. p 1013 note 28 et seq. 

67. Pa.—Irvin v. Blacka, 157 A. 468, 
305 Pa. 191—McCoy v. Niblick, 77 
A. 551. 228 Pa. 342, 30 L.R.A.,N.S., 
353. 

ea Ind.—Nesbitt v. Trindle, 64 Ind. 
183. 

Tenn.—Pooley v. Webb, 3 Coldw. 599. 

30 C.J. P 943 note 55. 

Enforcement of contracts after termi¬ 
nation of coverture see supra § 
366. 
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alienation terminate with coverture, and on the 
death of her husband she may alienate her proper¬ 
ty freed from any restrictions.^^ Some authorities 
have held that a married woman’s void deed cannot 
be ratified by her after termination of coverture, 
but that her acts after discoverture in affirmance of 
her previous defective deed date only from the time 
of such affirmance.*^^ Other authorities, however, 
hold that her void deed during coverture may be 
ratified,as by her acceptance of a consideration 
after discoverture,73 or may prevent her from as¬ 
serting the invalidity of her deed by the doctrine of 
estoppel.74 Her discoverture after delivery of a 
deed executed by her alone, however, will not pass 
title without some affirmative act by her after dis- 
coverture."^^ A wife who has procured a divorce 
may, before any proceeding to review the decree, 
convey good title to her separate real estate if the 
purchaser has no knowledge of any fraud or error 
in the procurement of the divorce.^^ 

§ 388. Rights and Liabilities of Purchasers 

The general rules governing the respective rights and 
liabilities of vendors and purchasers have been applied 
with respect to sales and transfers of separate estates 
by married women. In the case of an invalid purchase, 
the purchaser is frequently held entitled to reimburse- 
ment of the purchase money or sums expended on the 
property, and may be required to account for the rents 
and profits. The priorities of subsequent purchasers are 
affected by their notice or lack of notice. 

If a married woman is bound by her covenant 
against encumbrances, the grantee, in an action for 
the unpaid purchase money, may deduct the amount 
paid for the removal of a mechanic’s and tax lien 
existing at the time of the deed.77 A contract ex¬ 
tending the time for the performance of a valid 
contract of sale of standing timber gives the pur¬ 
chaser the right to cut and remove the timber with¬ 
in the time as extended even though the extension 
contract was void as a sale of realty because the 


husband’s name did not appear in the body of the 
extension contract.78 Furthermore, the vendor who 
extended the time for performance of such contract 
may be estopped to deny the right of the purchaser 
by failure to make timely objection.79 Where the 
wife executed a lease containing a contract to con¬ 
vey which was unenforceable, her husband as gran¬ 
tee of the land by mesne conveyances is no more 
bound than his wife, although charged with notice 
of the lease, unless some peculiar equity inter- 
venes.SO The rule that the defense of coverture 
is a personal privilege does not apply to proceed¬ 
ings in rem to enforce liens on property conveyed 
by a married woman as her separate estate.31 Mis¬ 
representation of the vendor that she was a feme 
sole accords to the vendee the right to sue for 
damages or to rescind the contract and recover the 
consideration paid.33 

Where an executory contract of sale is valid, al¬ 
though it cannot be specifically enforced because of 
the husband s refusal to join in a conveyance, the 
wife cannot recover the property without return¬ 
ing the purchase money and reimbursing the pur¬ 
chaser for expenses incurred pursuant to the con¬ 
tract. 33 On the other hand, it has been held that, 
where the contract cannot be specifically enforced 
for want of statutory formalities in its execution, 
but it is not void, the purchaser cannot charge the 
wife’s separate estate with payments made to her 
on the contract, when she is billing to perform.84 

Where the statute authorizes a married woman 
to convey her lands as though unmarried, but pro¬ 
vides that the husband shall be entitled to his estate 
by curtesy, a conveyance by the wife alone passes 
a valid title, subject only to the husband’s curtesy.35 

Where, under the instrument creating the sepa¬ 
rate estate, power is given to convey, with direc¬ 
tions as to the investment of the proceeds, a bona 


Termination of coverture as termi¬ 
nating existence of separate es¬ 
tate see supra § 277. 

69. N.T.—In re Bellesheim, 1 N.T.S. 

276, 6 Dem.Surr. 60. 

W.Va.—Radford v. Carwile, 13 WVa. 
572. 

30 C.J. p 943 note 58. 

Restraints on anticipation or aliena¬ 
tion generally see supra § 367. 

70. Mo.—Price v. Hart, 29 Mo. 171. 
30 C.J. p 943 note 60. 

71. N.Y.—Doe v. Howland, 8 Cow. 

277. 18 Am.D. 445. 

72. Conn.—Pettus v. Gault, 71 A. 
509, 81 Conn. 415. 

Ky.—Nesler v. Smith, 4 Ky.Op. 282. 
30 C.J. p 943 note 62. 

73. Pa.—Jourdan v. Dean, 34 A. 958, | 


964, 175 Pa. 599—^Brown v. Bennett, 
75 Pa. 420. 

74. Mo.—Price v. Hart, 29 Mo. 171. 

75. Ky.—Netherland v. Calvin 1 Ky 
L. 326. 

76. W.Va.—Campbell v. Switzer, 82 
S.E. 319, 74 W.Va. 509. 

77. Ohio.—Gerlach v. Redinger, 40 
Ohio St. 388. 

30 C.J. p 944 note 72. 

Liability on covenants generally see 
supra § 382 b. 

78. Ky.—Hannon v. Bodkin's Adm’x, 
86 S.W.2d 547, 260 Ky. 694. 

79. Ky.—Hannon v. Bodkin's Adm’x, 
supra, 

80. H.J.—Kolinsky v. Pilz, 125 A 
102, 94 N.J.Eq. 796. 


81. Miss.—Gray v. Pope, 35 Miss. 
116, 72 Am.D. 117. 

30 C.J. p 944 note 79. 

Defense of coverture generally see 
infra § 436. 

82. Pla.—Cornell v. Ruff, 141 So. 535. 
105 Fla. 504. 

83. Pa.—McCoy v. Niblick, 77 A. 551, 
228 Pa. 342, 30 L.R.A.,N.S., 353— 
McCoy V. Niblick, 70 A. 577, 221 
Pa. 123, 30 L.R.A.,N.S., 355. 

84. Pla.—Shields v. Ensign, 67 So. 
140, 68 Pla. 522. 

85. Mass.—Beal v. Warren, 2 Gray 
447. 

Deed by wife as not barring curtesy 
generally see Curtesy § 12 d- 
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fide purchaser is not bound to see to the application 
of the purchase money,*® unless the creating instru¬ 
ment so provides.ST 

Under invalid purchase. In general if the con¬ 
veyance by a married woman does not conform to 
the statutory requirements concerning execution and 
acknowledgment the grantee acquires no title to the 
property,*® and neither he nor those claiming under 
him can assert any right as against a subsequent 
grantee in a valid conveyance from the wife.®® 
Notwithstanding the general rule, however, it has 
been held that, under a statute providing that no 
conveyance by a married woman of her separate 
property shall be valid without the written assent of 
her husband, a conveyance without such assent vests 
a valid title against all the world except the hus¬ 
band,®® and that, although the wife’s signature to a 
deed is procured by duress on the part of her hus¬ 
band, the purchaser’s title will not be affected there¬ 
by if he had no knowledge thereof.®^ Where the 
husband, as trustee of the wife’s equitable life es¬ 
tate with remainder over, conveyed the whole es¬ 
tate, under a void power of attorney from the wife, 
it was held that, although the purchaser who had 
notice of the trust took the legal title, the wife’s 
interest did not pass and the purchaser held the land 
subject to the trusts.®® A beneficiary in a void deed 
of trust who acquires no semblance of title cannot 
claim to be a bona fide purchaser without notice.®® 

It has been held in some jurisdictions that a mar¬ 
ried woman need not refund the purchase price®* 
or reimburse the purchaser for improvements®® 
where the conveyance or contract to convey was in¬ 


valid. In other jurisdictions, however, the rule has 
been laid down that, where the purchaser has paid 
the price, or has taken possession of the land and in 
good faith made improvements thereon, he is enti¬ 
tled, on avoidance of the deed or refusal of the 
vendor to perform her executory contract, to re¬ 
imbursement of the purchase money^® or of the sum 
expended for taxes^^ or for improvements,^^ at 
least to the amount necessary to constitute a set-off 
against rents and profits during occupancy,®^ and 
to a lien on the land for the amount so expended,^ 
although reimbursement of the consideration or a 
lien therefor has been denied where the money has 
not been paid to the wife herself, or has been con- 
sumed.- 

On avoidance of the wife^s deed the purchaser 
may be required to account for the rents and prof¬ 
its.^ 

Subsequent purchasers; priorities. Subsequent 
grantees, without notice, may acquire title, although 
their grantors had notice that the consideration was 
for the debt of the husband, contrary to the provi¬ 
sions of either the statute or the creating instru¬ 
ment.^ Where a purchaser has paid the money and 
taken possession of the property, a second purchas¬ 
er from husband and wife with notice of the first 
sale holds for the benefit of the first purchaser and 
may be compelled to convey to him.® Although a 
married woman’s title bond is invalid, yet if the 
purchaser takes possession, pays the price, makes 
improvements, and afterward accepts a deed, his eq¬ 
uity is superior to that of an encumbrancer between 
the date of the bond and the deed.® 


86. Ga.—Guill v. Northern, 67 Ga. i 

345. I 

Tenn.—Cardwell v. Cheatham, 2 Head 
14. 

87 . Ky.—Bell v. Mitchell, 34 S.W. 
695, 17 Ky.L. 1334. 

30 C.J. p 944 note 77. 

88. Ga.—Gordon v. Harris, 80 S.E. 
276, 141 Ga. 24. 

30 C.J. p 944 note 81. 

89. Ky.—Price v. Big Sandy Co., 107 
S.W. 725, 32 Ky.L. 969. 

N.J.—Ten Eyck v. Saville, 54 A. 810, 
64 N.J.Eq. 611. 

30 C.J. p 944 note 82. 

90. N.Y.—-Wing v. Schramm, 13 Hun 
377, affirmed 79 N.Y. 619—In re 
Bellesheim, 1 N.Y.S. 276, 6 Dem. 
Surr. 60. 

91. Ga.—Skinner v. Braswell, 55 S. 
E. 914, 126 Ga. 761. 


92 . u.S.—Partee v. Thomas, C.C. i 

Tenn., 11 F. 769. | 

93. Ala.—Shook v. Southern Bldg. & 
Loan Assoc., 37 So. 409, 140 Ala. 
575. 

34. Tenn.—Travis v. Sitz, 185 S.W. 
1075, 135 Tenn. 156, L.R.A.1917A 
671. 

30 C.J. P 944 note 90. 

95. Pa.—^Kirk v. Clark, 59 Pa. 479— 
Glidden v. Strupler, 52 Pa. 400. 

96. Fla.—Cornell v. Ruff, 141 So. 
535, 105 Fla, 504. 

Ky.—Prichard v. Smith, 27S S.W. 131, 
211 Ky. 662. 

N.C.—Boyett v. First Nat. Bank, 169 
S.E. 231, 204 N.C. 639. 

30 C.J. P 944 note 92. 

97. Ky.—Prichard v. Smith, 278 S. 
W. 131, 211 Ky. 662. 

Tenn.—Bowers v. Henning, 4 Tenn. 
Civ.App. 698. 


88. Ky.—Thomas v. Thomas* Ex’r, 
16 B.Mon. 420. 

30 C.J. p 945 note 94. 

99. Ark.—Felkner v- Tighe, 39 Ark. 
357. 

1. N.C.—Boyett v. First Nat. Bank, 
169 S.E. 231, 204 N.C. 639- 

30 C.J. P 945 note 96. 

2. Ky.—Syck v. Hellier, 131 S.W. 
30, 140 Ky. 3S8. 

30 C.J. p 945 note 97. 

3. Tenn.—Travis v. Sitz, 185 S.W". 
1075, 135 Tenn. 156, L.R.A.1917A 
671. 

30 C.J. P 945 note 98. 

4. Ga.—Sikes v. Seckinger, 160 S.E. 
911. 173 Ga. 673. 

30 C.J. p 945 note 99. 

5. Ohio.—^W'arner v. Sickles, Wright 

p 81. 

6. Ark.—Rockafellow v. Oliver, 41 
Ark. 169. 
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§ 389. Capacity of Married Women to Sue or 

Be Sued 

a. General considerations 

b. Representative capacity 

c. Objections to capacity to sue 

a. Grdneral Considerations 

In general a married woman cannot sue or be sued 
as a feme sole in the absence of statutory authorization. 

As a general rule at common law a married wo¬ 
man may not sue or be sued as a feme sole,*^ except 
as the application of the rule is affected by the in¬ 
capacity or absence of the husband, discussed infra 
§ 390, and this disability continues unless a statute 
by express language or by construction removes it^ 

In equity^ as a general rule, a married woman 
who has not been relieved of her disability in this 


regard cannot sue^ or be sued^O as a feme sole, and 
usually the proper procedure is to make the husband 
a party plaintiff in a suit by the wife against a third 
personal and to make him a party defendant in a 
suit by a third person against the wife.i2 As a gen¬ 
eral rule a suit in the name of a married woman 
cannot be brought without her consent.13 

In some jurisdictions as a general rule a married 
woman sues in equity by her next friend,and 
the next friend may be her husband if he does not 
have an interest which is adverse to her interest.^^ 
The right to choose a next friend is personal with 
a married woman when she proceeds by next 
friend.^® 

If a married woman’s claim is against, or is ad¬ 
verse to the claim of, her husband,^7 as, for ex¬ 
ample, with respect to her separate estate,i8 or if 


7. Fla.—McGill v. Cockrell, 88 So. 
268, 81 Fla. 463. 

Ga.—Heyman v. Heyman, 92 S.E. 25, 
19 Ga.App. 634. 

N.J.—Klinger v. Steffens, 6 A. 2d 217, 
17 N.J.Misc. 118—Cerruti v. Si¬ 
mone. 179 A. 257, 13 N.J.Misc. 466. 
30 C.J. p 945 note 5. 

Action "by state for use of married 
iroznan 

In an action on a bond brought by 
the state as legal plaintifC for the 
use of a married woman, it was not 
necessary to use the name of the hus¬ 
band as next friend,—Le Strange v. 
State, 58 Md. 26. 

Presumption as to disabUity 
Where plaintiff was described in a 
writ as “Mrs.” there was no presump¬ 
tion of law therefrom that she was 
under disability of coverture to sue 
alone, even to recover for services of 
a minor son.—Ballard v. St. Albans 
Advertiser Co., 52 Vt. 325—30 C.J. p 
945 note 5 [a]. 

8. Ky.—Moore v. Settle, 82 Ky. 187, 
56 Am.R. 889. 

Me.—Spiller v. Close, 86 A. 173, 
110 Me. 302, Ann.Cas.l914C 1079. 

9. Ala.—Bynum v. Frederick, 8 So. 

198, 81 Ala. 489—^Whitten v. 

Graves, 40 Ala. 578. 

30 C.J. p 946 note 8. 

Case not within statutory exceptions 
An equity suit by married woman 
as testamentary remainderman to re¬ 
cover personalty bequeathed, some 
of which had sentimental value, was 
not within statutory exceptions per¬ 
mitting her to proceed alone as par¬ 
ty plaintiff.—Hay don v. Weltmer, 187 
So. 772, 137 Fla. 130. 

10. U.S.—Taylor v. Holmes, C.C.N.C., 
14 P. 498, affirmed 8 S.Ct. 1192, 127 
U.S. 489, 32 L.Ed. 179. 

30 C.J- p 946 note 8. 


11. U.S.—Taylor v. Holmes, supra. 

30 C.J. p 946 note 8. 

Husband’s suit 

“A bill by husband and wife, is the 
husband’s suit only, and the wife 
is joined for conformity, to be bound 
only so far, as in justice she ought 
to be bound.”—^Dandridge v, Minge, 4 
Rand. 397, 403, 25 Va. 397, 403-—30 C. 
J. p 946 note 8 [a]. 

12. U.S.—Taylor v. Holmes, C.C.N. 
C., 14 P. 498, affirmed 8 S.Ct. 1192, 
127 U.S. 489, 32 L.Ed. 179. 

N.J.—McDermott v. French, 15 N.J. 
Eq. 78. 

30 C.J. p 946 note 16. 

13. N.T.—Fulton v. Rosevelt, 1 

Paige 178, 19 Am.D. 409. 

30 C.J. p 947 note 19. 

14. Fla.—^Haydon v. Weltmer, 187 
So. 772, 137 Fla. 130—Miami Jockey 
Club V. Aiken, 163 So. 51, 120 Fla. 
544—Edgar v. Bacon, 122 So. 107, 
97 Fla. 679—^Wood v. Wood, 47 So. 
560, 56 Fla. 882—Smith v. Smith, 
18 Fla. 789. 

Meaning of “next friend” 

The “next friend” of a married wo¬ 
man is one who, without being regu¬ 
larly appointed guardian, acts for the 
benefit of the married woman.—In re 
Boulware’s Will, 258 N.T.S. 522, 144 
Misc. 235—46 C.J. p 473 note 19. 

Where a rule of court so provides, 
a married woman must sue in equity 
by her next friend.—Garrosi v. Gar- 
rosi, 1 Puerto Rico Fed. 230. 

Objection based on want of next 
friend 

Where a married woman joining in 
a suit in equity with her trustee ap¬ 
pears personally, instead of by next 
friend, the objection should be taken 
in the pleading, and not at the hear- 
ing for the first time by demurrer ore 
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tenus.—Schenck v. Ellingwood 3 
Edw., N.Y., 175. 

15. Fla.—Haydon v. Weltmer, 187 
So. 772, 137 Fla. 130—Edgar v. 
Bacon, 122 So. 107, 97 Fla. 679— 
Wood V. Wood, 47 So. 560, 56 Fla. 
882. 

Becital sufficient 

Where, in an equity suit by a mar¬ 
ried woman, the bill recited that suit 
was brought by her “joined by her 
next friend and husband,” the recital 
was sufficient to show that plaintiff 
was proceeding by her next friend, 
although the omission of “joined” 
would be preferable.—Haydon v. 
Weltmer, 187 So. 772, 137 Fla. 130. 

16. N.T.—Pulton V. Rosevelt, 1 
Paige 178, 19 Am.D. 409. 

30 C.J. p 947 note 19. 

17. U.S.—Barber v. Barber, Wis., 21 
How. 582, 16 L.Ed. 226. 

N.Y.—Wood V. Wood, 2 Paige 454, af‘ 
firmed 8 Wend. 357. 

30 C.J. p 946 note 12. 

Objection based on want of next 
friend 

If it appears on the face of the 
bill that the wife is suing her hus¬ 
band without joining her next friend, 
the objection must be taken by de¬ 
murrer, and comes too late after an¬ 
swer filed.—Kenley v. Kenley, 3 Miss. 
751. 

18. U.S.—Taylor v. Holmes, C.C.N.C., 
14 P. 498, affirmed 8 S.Ct 1192, 127 
U.S. 489, 32 L.Ed. 179. 

Miss.—Simmons v. Thomas, 43 Miss. 
31, 5 Am.R. 470. 

30 C.J. p 946 notes 12, 13 [b], [c]. 
Separate property of married woman 
generally see supra §§ 226-388. 
Suits in equity by married woman 
against her husband with respect 
to her separate property in general 
see infra § 395. 
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he refuses to join with her in a suit by her with 
respect to her separate property,^9 usually she should 
sue by a third person as her next friend and make 
her husband a party defendant, in the absence of 
statute changing the rule; but some statutes have 
obviated the necessity for her to proceed by next 
friend and permit her to proceed alone in a suit 
against her husband.^O 

Questions as to rights of action in equity between 
husband and wife are discussed in detail infra §§ 
393 -395, and questions as to rights of action in eq¬ 
uity between a married woman and a third person 
infra §§ 398-413. 

Statutory clmnges in general. In most, if not all, 
jurisdictions statutes have changed in varying de¬ 
grees the rules which deny the right of a married 
woman to sue or to be sued as a feme sole, so as 
to permit her to sue or to be sued alone in cases 
contemplated by the particular statute.^l The ef¬ 
fect of such statutes is discussed in detail infra §§ 
393-413. 

b. Representative Capacity 

The husband should be joined as a party with his 
wife where she sues or is sued in a representative capac¬ 
ity in the absence of statute changing the rule. 

In the absence of statute changing the rule, the 
husband should in general join with the wife in ac¬ 
tions by her in a representative capacity,^2 and,_ m 
suits against the wife in a representative capacity, 
in general it is necessary to join the husband.23 In 
some cases a married woman, acting in a representa¬ 
tive capacity, may, by virtue of statute, sue without 
joining her husband.24 


Questions as to abatement of action resulting" 
from marriage of plaintiff executrix or administra¬ 
trix pending action are discussed in Abatement and 
Revival § 98 b, and as to the necessity of joinder 
of an executrix or administratrix with her husband 
where she marries after appointment in Executors 
and Administrators § 737. 

c. Objections to Capacity to Sne 

Objection based on want of capacity of a married 
woman to sue may and should be taken by demurrer if 
the incapacity appears on the face of the plaintiff’s 
pleading; the right to object is lost by failure to take 
it in the manner required. 

Objection to the capacity of a married woman to 
sue may and should be taken by demurrer, if the in¬ 
capacity appears on the record,2® or by plea in abate¬ 
ment if it does not so appear, under rules stated in 
Abatement and Revival § 105. If objection is not 
so taken, it cannot be afterward urged.26 

Coverture as a defense is discussed in detail infra 
§ 436. 

g 390. -Incapacity or Absence of Hus¬ 

band 

The fact that the husband is an alien living abroad 
or is civilly dead, or, In some cases, that he has aban¬ 
doned his wife and has removed beyond the state with 
the intention not to return, has been regarded as suffi¬ 
cient to authorize action by or against the wife as a feme 
sole; and action by or against the wife in the case of 
abandonment by the husband or of separation has been 
authorized by some statutes. 

The early common-law rule seems to have been 
that only when the husband was an alien who had 
always resided abroad, or when he was civilly dead^ 
could the wife sue and be sued as a feme sole.-'^ 


19. U.S.—Taylor v. Holmes, C.C.N. 
C., 14 F. 498, affirmed 8 S.Ct. 1192, 
127 U.S. 489, 32 L.Ed. 179. 

Where a married woman has been 
disseized of her lands, of which she 
hfls a present right to the possession 
and use, and she cannot maintain an 
action of ejectment without joining 
with her husband, if he refuses to 
join, or by his laches his right to do 
so has become barred, equity has ju¬ 
risdiction of a suit by the wife, by 
her next friend, joining her husband 
as defendant, for their recovery, on 
the ground that she is without ade¬ 
quate remedy at law.—Burt v. Cum¬ 
berland Coal & Coke Co., Tenn., 159 
P. 905, 87 C.C.A. 85. 

20. Mich.—Wilson v. Wilson, 236 N. 
W. 844, 254 Mich. 504. 

R.I.—Taylor v. Slater, 31 A. 165, 
18 R.L 797. 

30 C.J. P 946 note 13 [a]. 

21. Ga.—Francis v. Dickel, 68 Ga. 
255. 


—Croom v. Goldsboro Lumber 
Co.. 108 S.E. 735, 182 N.C. 217. 

Ohio,—Bechtol v. Ewing, 105 N.E. 72, 
89 Ohio St. 53, L.R.A.1917E 279, 
Ann,Cas,1915C 1183. 

Okl.—Farmers’ State Bank v. Keen, 
167 P. 207, 66 Okl. 62. 

30 C.J. p 947 note 20. 

Effect of statute 

Statute providing that married wo¬ 
man shall sue and be sued alone does 
not change substantive law or cre¬ 
ate new status for married women.— 
Kelley v. Kelley, 153 A. 314, 51 R.I. 
173, 74 A.L.R. 135. 

22. Colo.— Buck V. Fischer, 2 Colo. 
709. 

Pa.— Still V. Ruby, 35 Pa. 373. 

30 C.J. p 950 notes 54-56. 

Suits as trustee 

In suits brought by the wife as a 
trustee the husband should join.— 
Still V. Ruby, supra. 

23. Ala.— Williamson v. Hill, 6 Port. 
184. 


N.J.—Ludlow V. Marsh, 3 iST.J.Law 
983. 

30 C.J. P 950 notes 58, 60 [al. 

24. Ind.—Jenkins v. Jenkins, 23 Ind. 
79. 

25. Ala.—Jordan v. Gray, 19 Ala. 
618. 

Miss.—^Kenley v. Kenley, 3 Miss. 751. 
Ohio.—Hoop V. Plummer, 14 Ohio St. 
448. 

Objection based on want of next 
friend see supra subdivision a of 
this section. 

26. Miss.—Simmons v. Thomas, 43 
Miss. 31, 5 Am.R. 470. 

]Sr.T. —Schenck v. Ellingwood, 3 Edw. 
175. 

Vt.—Lyman v. Albee, 7 Vt. 508. 

30 C.J. p 951 note 73. 

27. Me.—Spiller v. Close, 86 A. 173, 
110 Me. 302, Ann.Cas.l914C 1079. 

—^Klinger v. Steffens, 6 A.2d 21T, 
17 N.J.Misc. 118—Cerruti v. Simone^ 
179 A. 257, 13 N.J.Misc. 466. 

30 C.J. P 948 notes 29. 36. 
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While some early American cases imposed a rather 
strict limitation on a married woman’s capacity to 
sue or to be sued notwithstanding- the absence of 
the husband,the general trend of the decisions has 
been more liberal in holding or recognizing that, un¬ 
der certain circumstances, the wife may sue or be 
sued as a feme sole where her husband has perma¬ 
nently abandoned her,-^ as where he has deserted 
her and removed beyond the state with the avowed 
intention of not returning.30 

The confinement of the husband in an asylum for 
the insane has been regarded as equivalent to an 
abandonment,^! and it has been held that, under 
certain circumstances, the wife may sue alone where 
her husband is insane and is confined in an asylum 
outside the state.^^ 

According to some cases a married woman cannot 
sue or be sued when living apart from her husband, 
under a deed of separation.^^ 

Some statutes have authorized, under varying cir¬ 
cumstances, suits by or against the wife, where she 

Tlie wife of an alien enemy has 
been held subject to suit but inca¬ 
pable of suing.—Gregory v. Paul. 15 
Mass. 31—30 C.J. p 717 notes 13, 14, 
p 948 note 29 [b]. 

Banislunent 

In an early case the rule was an¬ 
nounced that the wife of one who 
was banished under the penalty of 
becoming liable for high treason if 
he returned could sue and be sued as 
a feme sole.—Troughton v. Hill, 3 N. 

C. 406. 

Civil death or absence of husband af¬ 
fecting capacity of wife who is sole 
trader see infra § 391. 

23. N-.J.—Tucker v. Scott, 3 N.J.Law 

955. 

30 C.J. p 948 note 31. 

23. Ill.—Mix V. King, 55 Ill. 434— 

Love V. Moynehan, 16 Ill. 277, 63 
Am.D. 306. 

Mont.—Palmer v. McMasters, 9 P. 

898, 6 Mont. 169. 

30 C.J. p 948 note 32. 

Desertion outside the state 
Where a married woman who has 
been deserted by her husband in a 
foreign country, or in another state, 
comes into a state and takes up her 
residence there, she may sue as a 
feme sole. 

Mass.—Gregory v. Paul, 15 Mass. 31 
—Abbot V. Bayley, 6 Pick. 89. 

Ohio .—Wsigg V. Gibbons, 5 Ohio St. 

580. 

Xdmitations 

(1) It has been laid down that to 
effect such result the desertion must 
be absolute and complete; there must 
be a voluntary separation from, and 
abandonment of, the wife, embracing 
both the fact and intent of the hus- 


has been abandoned or deserted by her husband 3^ 
or where they are living separate and apart!35 
Some statutes have authorized suit by or against a 
married woman as though she were unmarried 
where she comes into the state without her hus- 
band,36 subject, under some statutes, to the require¬ 
ment of residence by her within the state for a 
specified period.37 

Use of husband's name. Under some circum¬ 
stances a married woman may use the name of her 
husband as joint plaintiff, especially where he is 
absent from the state,3S and in such case it will be 
presumed that he consented to the arrangement un¬ 
til his dissent is clearly shown.39 

It has been held that, where the action is brought 
in the joint names of husband and wife as plain¬ 
tiffs with his consent, it will be presumed that they 
were living together when the action was brought 
and when he gave his consent, and that he cannot 
show that they were separated when the action was 
commenced and, on that ground, object to the fur- 

who has been deserted by her hus¬ 
band to defend any action against 
him, it has been held that the wife 
of an absconding partner might de¬ 
fend an action by creditors of the 
partners and contest their claims, 
even though she might not establish 
a claim for exemptions of partnership 
property.—Elkins v. Briscoe, 105 S.W. 
412, 32 Ky.L. 197. 

35. Del.—^Wood v. Vernon, 12 A 656, 
13 Del. 48. 

N.J.—Stephens v. Schmidt, 76 A. 332, 
80 N.J.Law 193. 

36. Ky.—Maysville & L. R. Co. v. 
Herrick, 13 Bush 122. 

37. N.H.—Shoutel v. Swindles, 37 N. 
H. 559. 

30 C.J. p 948 note 28. 

38. Miss.—Merrit v. Doss, 31 Miss. 
275. 

30 C.J. p 949 note 43. 

Who may object based on husband’s 
want of consent 

If a wife living separate and apart 
from her husband makes him a co- 
plaintifC with her in a suit, and the 
husband does not object either at the 
trial or on appeal to the use of his 
name, defendant cannot raise the ob¬ 
jection for him.—Overspeck v. Thie¬ 
mann, 4 S.W. 927, 92 Mo. 475. 
Attempted withdrawal by husband 
Where a husband hsLS abandoned 
his wife, abjured the state, and is 
living in concealment, the suit in¬ 
stituted by the wife, wherein he is 
joined for conformity, will not be 
discontinued by his dismissing and 
withdrawing from it.—Schooler v. 
Schooler, 18 Mo.App. 69. 

39. Miss.—Merrit v. Doss, 31 Miss. 
275. 


band to renounce de facto, and, as 
far as he can do so, the marital rela¬ 
tion, and to leave the wife to act 
as a feme sole; and there must be 
a continued absence in another state 
or country.—Gregory v. Pierce, 4 
Mete., Mass., 478—30 C.J. p 948 notes 
32, 33. 

(2) Where the husband remained in 
the state and the wife had no sepa¬ 
rate estate, the propriety of an action 
by or against her as a feme sole was 
denied.—Brown v. Killingsworth, 15 
S.C.L. 429. 

30. Ala.—Mead v. Hughes, 15 Ala. 
141, 50 Am.D. 123. 

—^Wolf V. Bauereis, 19 A. 1045, 
72 Md. 481, 8 L.R.A. 680. 

30 C.J. p 948 notes 32, 33. 

Flight to foreign country 
Wife could sue and be sued alone, 
where her husband had abandoned 
her and fled to a foreign country 
to avoid arrest and punishment for 
crime.—Sanborn v. Sanborn, 62 N.W. 
371, 104 Mich. 180. 

31. Mo.—Harris v. Bohle, 19 Mo.App. 
529. 

32. Vt.—Gustin v. Carpenter, 51 Vt. 
585. 

33. N.J.—McDermott v. French, 15 
N.J.Eq. 78. 

30 C.J. p 949 notes 35, 36. 

Effect of limited divorce see Divorce 
§ 184. 

34. Fla.—Saunders Transfer Co. v. 
Underwood, 81 So. 105, 77 Fla. 167. 

N.C.—Brown v. Brown, 27 S.E. 998, 
121 N.C. 8, 38 L.R.A 242. 

30 C.J. p 949 notes 39, 40. 

Defending action against husband 
Under a statute authorizing a wife 
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ther prosecution of the action.^® While in such 
case, if there is a separation after the action is 
commenced, he may be entitled to have the action 
dismissed unless he is indemnified against future 
costs resulting from further prosecution of the ac¬ 
tion, he is not entitled to indemnity against liability 
for costs already incurred as a condition precedent 
to preventing dismissal.^! 

Under some statutes the right of a married wo¬ 
man who is a mother to prosecute an action in the 
name of her husband where he has deserted his 
family does not depend on his consent.^^ 

g 391 ^ - Married Women Acting as Sole 

Traders 

The propriety of actions by or against a married 
woman as a feme sole if she is a sole trader has been 
recognized either by reason of the fact that the husband 
is civilly dead or has abandoned his wife or by virtue 
of the statutory provisions under which she operates 
as sole trader. 

While under certain early statutes no action could 
be brought by or against a married woman as sole 
trader unless the husband joined, jf ghe is a sole 
trader, when her husband is civilly dead, or has 
abandoned her under such circumstances as would 
authorize her to sue as a feme sole, actions may be 
brought by her or against her.^^ Furthermore, un¬ 


der statutes authorizing her to engage in separate 
trade, it is the general rule that she may sue and 
be sued as though single,*^ ^ on contracts incidental 
to the business."*® 

§ 392. What Law Governs 

a. General considerations 

b. Actions for tort between husband and 

wife 

a. G-eneral Considerations 

The lex fori governs with respect to the remedy in 
an action involving rights and liability of a married 
woman; the lex loci delicti governs in determining 
whether a married woman has a right of action for a 
tort. 

In accordance with general rules stated in Con¬ 
flict of Laws § 22, the lex fori, that is, the law of 
the place where the action is brought, governs with 
respect to the remedy in actions involving the rights 
and liabilities of a married woman,and not the 
law of the state of her residence."*® So, whether 
a married woman may sue or be sued as a feme sole 
depends on the lex fori, and, if the lex fori con¬ 
fers on her the right to sue in her own name, an 
action, otherwise maintainable, may be brought in 
her own name regardless of where the contract sued 
on was made,®® or regardless of the fact that she 
is a nonresident.®^ 


40. Ill.—Burger v. Belsley, 45 Ill. 
72. 

41. Ill.—Burger v. Belsley, supra. 

30 C.J. p 949 notes 44-46, 

42. Ky.—Stith v. Patterson, 3 Bush 
132. 

43. S.C.—Dodd v. Lewis, 18 S.C.L. 88 
—Starr v. Taylor, 15 S.C.L. 413. 

Sole trader nnder custom of DGondon 
S.C.—Starr v. Taylor, supra. 

30 C.J. p 949 notes 48, 4.9. 

Married woman as sole trader gen¬ 
erally see supra §§ 204, 210. 

44. Ala.—Arthur v. Broadnax, 3 Ala. 
557, 37 Am.D. 707. 

Tenn.—Yeatman v. Bellmain, 6 Lea 
488. 

30 C.J. p 949 note 51. 

Incapacity or absence of husband af¬ 
fecting ssuit by or against wife as 
feme sole generally see supra § 
390. 

45. Ky.—Gaines v. Pitch, 14 Ky.L. 
620. 

46. Ark.—Hickey v. Thompson, 12 S. 
W. 475, 52 Ark. 234. 

Md.—Ahern v. Fink, 3 A. 32, 64 

Md. 161. 

N.C.—Groom v. Goldsboro Lumber 
Co., 108 S.E. 735, 182 N.C. 217. 
Vt.—Smith V. Weeks, 27 A. 197, 65 
Vt. 566. 

30 C.J. p 950 note 53. 

47. U.S.—^Wadsworth v. Henderson, 


C.C.Ky., 16 F. 447, reversed on oth¬ 
er grounds Henderson v. Wads¬ 
worth, 6 S.Ct, 40, 115 U.S. 264, 29 
L.Ed. 377. 

Mo.—Ruhe V. Buck. 27 S.W. 412. 124 
Mo. 178, 46 Am.S.R. 439, 25 L.R.A. 
178. 

N.J.—Metzler v. Metzler, 151 A. 847, 
8 N.J.Misc. 821. 

N.Y.—Stoneman v. Erie R. Co., 52 N. 

Y. 429, affirming Sheld. 286. 

Pa.—Evans v. Cleary, 17 A. 440, 125 
Pa, 204, 11 Am.S.R. 886. 

30 C.J. p 948 note 26. 

KegnixiiLg wife to join as plaintiff 
Notwithstanding a married woman 
had commenced an action in another 
state for damages for personal inju¬ 
ries sustained in such other state, she 
could be compelled, under Pa.R.C.P. 
Nos. 2228(a), 2232(a), to join in an 
action of trespass against the same 
defendant, brought by the husband 
in Pennsylvania to recover his dam¬ 
ages, or suffer the penalty of losing 
her right.—Jameson v. Powle, 46 Pa. 
Dist. & Co. 511, 2 Lawrence L.J. 10. 

48. Mo.—Ruhe v. Buck, 27 S.W. 412, 
124 Mo. 178, 46 Am.S.R. 439, 25 
L.R.A. 178. 

30 C.J. P 948 note 26. 

49. Mo.—Rogers v. Rogers, 177 S.W. 

382, 265 Mo. 200—Coombes v. 

Knowlson, 182 S.W. 1040, 193 Mo. 
App. 554. 


50. Mo.—Coombes v. Knowlson, su¬ 
pra. 

30 C.J. p 948 note 26 [a] (2). 

51- N.Y.—Stoneman v. Erie R. Co., 
52 N.Y. 429, affirming Sheld. 286. 
Joinder of hus'bazid advisable 

The rule stated m the text appar¬ 
ently was recognized but the court 
stated that it would be advisable 
for a married woman who is residing 
in another state with her husband 
at the time she files a bill to join 
him as complainant.—Johnson v, Hu¬ 
ber, 25 N.E. 790, 134 Ill. 511, 516, af¬ 
firming 34 Ill.App. 527—30 C.J. p 948 
note 26 [b]. 

Action in state in which personal in- 
jury inflicted 

(1) A married woman may sue in 
her own name to recover damages for 
personal injuries in the state in 
which such injuries were inflicted 
where the law of such state permits 
action in her own name, notwith¬ 
standing she is a nonresident.—Li- 
baire v. Minneapolis & St. L. R. Co., 
130 N.W. 8, 113 Minn. 517, 

(2) A married woman, domiciled in 
a state in which damages for person¬ 
al injuries sustained by her are com¬ 
munity property, for which she must 
sue with her husband as a coplain¬ 
tiff, may sue alone therefor in a 
state in which the injuries were in¬ 
flicted if the suit is thus maintain- 


41 C.J.S.-55 
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The general rule stated in the C.J.S. titles Con¬ 
flict of Law § 12 and Torts §§ 24, 25, also 62 C.J. 
p 1109 notes 88 et seq, that the lex loci delicti, that 
is, the law of the place where the tort or wrong was 
committed, governs in determining whether the act 
or omission complained of gives rise to a right of 
action or civil liability applies in determining wheth¬ 
er a married woman has a right of action for a tort 
causing personal injuries.^^ In an action by a mar¬ 
ried woman to recover damages for personal injuries 
sustained by her, brought in the state in which the 
injuries were sustained, the law of such state gov¬ 
erns as to the right of recovery and as to the dam¬ 
ages recoverable, regardless of the place of her dom- 
icile.53 

What law governs the capacity of married women 
to contract and the validity of their contracts in gen¬ 
eral is discussed supra § 177, and what law governs 
contractual relations between husband and wife su¬ 
pra § 122. 

Attachment. Where a nonresident married wo¬ 
man has made a contract in a state where she has 
full contractual capacity, her liability may be en¬ 


forced in an action at law in another state aided 
by attachment, if that remedy is provided by the 
law of the latter state,^4 even though her common- 
law disability to contract obtains there,55 
rule is otherwise if a married woman is not subject 
to suit by attachment in the lex fori.56 

b. Actions for Tort between Husband and Wife 

The lex loci delicti has been applied in determining 
whether one spouse has a right of action against the 
other for a personal tort; but the application of the lex 
loci delicti has been denied where it gives such right of 
action, on the ground that to give It effect would contra- 
vene the public policy of the state in which the action is 
brought where the laws of such state do not give such 
right of action. 

It has been held or recognized that the general 
rules stated in the C.J.S. titles Conflict of Laws § 
12 and Torts §§ 24, 25, also 62 C.J. p 1109 notes 88 
et seq, that the lex loci delicti, that is, the law of' 
the place where the tort or wrong was committed, 
governs in determining whether the act or omission 
complained of gives rise to a right of action or civil 
liability applies in determining whether one spouse 
has a right of action against the other for a per¬ 
sonal tort committed by such other.57 According- 


able under the law of the latter state. 
—Texas & P. R. Co. v. Humble, 21 
S.Ct. 526, 181 U.S. 57, 45 L.Ed. 747, 
affirming 97 F. 837, 38 C.C.A. 502. 

52. N.H.—Miltimore v. Milford Mo¬ 
tor Co., 197 A. 330, 89 N.H. 272. 
Iiiability of husband’s employer for 
tort committed by husband 
In an action in New Hampshire by 
a married woman against the employ¬ 
er of her husband for damages for 
personal injuries to plaintiff result¬ 
ing from the negligent operation of 
an automobile by her husband in 
Massachusetts while the husband 
was acting in the course of his em¬ 
ployment and plaintiff was a guest 
passenger in the automobile, the 
right of plaintiff to recover from the 
employer under the law of Massa¬ 
chusetts was recognized notwith¬ 
standing she did not have a right of 
action against her husband under 
such law; recovery could be had 
only with respect to the husband's 
negligence and not with respect to 
his violation of the law of the road, 
in accordance with the law of Massa¬ 
chusetts.—Miltimore v. Milford Mo¬ 
tor Co., supra. 

53- U.S.—Texas & P. R. Co. v. Hum¬ 
ble, Ark., 97 F. 837, 38 C.C.A. 502, 
affirmed 21 S.Ct. 526, 181 U.S. 57, 
45 L..Ed. 747. 

Minn.—Libaire v. Minneapolis & St. 

L. R. Co.. 130 N.W. 8, 113 Minn 517. 
What law governs measure and ele¬ 
ments of damages in action for 
tort generally see Conflict of Laws 
§ 22 k and Damages § 4 a. 


54. N.C.—Baltimore Nat. Bxch. Bank 
V, Rook Granite Co., 70 S.E. 1002, 
155 N.C. 43. 

In Pennsylvania the right to pro¬ 
ceed by foreign attachment on a 
judgment recovered in another state 
on a contract of a married woman 
who resided in such other state, 
without joining her husband, has 
been upheld where, under the law 
of such other state, a married woman 
was competent to contract and lia¬ 
ble to be sued without joining her 
husband.—Evans v. Cleary, 17 A. 
440, 125 Pa. 204, 11 Am.S.R. 886—30 
C.J. p 950 note 68 [a]. 


30 N.Y.S.2d 816, 262 App.Div. 995, 
leave to appeal denied 31 N.Y.S.2d 
665, 263 App.Div. 708. 

Lex loci delicti and lex foxi author¬ 
izing action 

It seems that a right of action by 
one spouse against the other for a 
personal tort which is given by the 
lex loci delicti may be enforced m 
an action in another jurisdiction if 
the law of such other jurisdiction 
gives such right of action generally. 
N.T.—Weidlich v. Weidlich, 30 N.T. 

S.2d 326, 177 Misc. 246. 

N.C.—Howard v. Howard, 158 S.E. 
101, 200 N.C. 574. 


55. N.C.—Baltimore Nat. Exchange 
Bank v. Rook Granite Co., 70 S.E. 
1002, 155 N.C. 43. 

56. Mo.—Ruhe V. Buck, 27 S.W. 412, 
124 Mo. 178, 46 Am.S.R. 439, 25 L. 
R.A. 178. 

57. Ala.—Dawson v. Dawson, 138 So. 
414, 224 Ala. 13. 

N.H.—Miltimore v. Milford Motor Co., 
197 A. 330, 89 N.H. 272. 

N.C.—Howard v. Howard, 158 S.E. 
101, 200 N.C. 574. 

Question as to right of action, not 
as to remedy 

Wife’s right to bring and maintain 
action for personal injuries and re¬ 
cover damages therefor against hus¬ 
band, if such right exists, is a sub¬ 
stantive right, a part of the wife’s 
cause of action and not a mere mat¬ 
ter of remedy.—Coster v. Coster, 46 
N.E.2d 509, 289 N.Y. 438, affirming 
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Action between nonresidents in state 
where tort committed 
A married woman may maintain 
an action against her husband for a 
personal tort in the state in which 
the tort was committed if the laws 
of such state authorize such an ac¬ 
tion, notwithstanding the parties are 
residents of another state, the laws 
of which do not authorize such an 
action. 

N.C.—Bogen v. Bogen, 12 S.B.2d 649, 
219 N.C. 51—Alberts v. Alberts, 8 
S.E.2d 523, 217 N.C. 443. 

Wis.—Forbes v. Forbes, 277 N.W. 
112, 226 W’is. 477. 

Personal action 

Wife's action against husband for 
injuries sustained in automobile ac¬ 
cident was “personal” and not “real,” 
as regards prosecution in state 
other than one in which tort was 
committed.—Howard v. Howard, 158 
S.E. 101, 200 N.C. 574. 
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ly the right of a married woman to maintain an ac¬ 
tion has been denied where the personal tort com¬ 
plained of was committed by her husband in a ju¬ 
risdiction, the laws of which do not permit such 
actions,notwithstanding such actions are author¬ 
ized generally by the lex fori^^ or by the law of the 
jurisdiction in which husband and wife have their 
domicile.®® 

Even where a married woman is authorized by 
the lex loci delicti to maintain an action against her 
husband for a personal tort, her right to maintain 
the action in another state, the laws of which do 
not authorize such an action, has been denied on 
the ground that the maintenance of the action would 


contravene the public policy of such other state,®^ 
and a like rule has been applied in denying the right 
of a husband to maintain an action against his wife 
for personal injuries.®- 

§ 393. Rights of Action between Husband 
and Wife in General 

At common law actions at law between husband and 
wife will not lie; courts of equity give relief as between 
husband and wife under some circumstances, and various 
statutes have authorized actions between husband and 
wife. 

At common law actions between husband and wife 
cannot be maintained in a court of law,®^ the rea¬ 
son for, or basis of, the rule, as usually announced, 


58 . Ala.—Dawson v. Dawson, 138 So. 
414, 224 Ala. 13. 

—Miltimore v. Milford Motor Co., 

* 197 A. 330, 89 N.H. 272—Gray v. 
Gray, 174 A. 508, 87 N.H. 82, 94 
A.L.R. 1404. 

N.Y.—Coster v. Coster, 46 N.E.2d 509, 
289 N.T. 438, affirming 30 N.Y.S. 
2d 816, 262 App.Div. 995, leave to 
amend appeal denied 31 N.T.S.2d 
665, 263 App.Div. 708. 

N.C.—^Howard v. Howard, 158 S.E. 

101, 200 N.C. 574. 
particmlar torts or wrongs 
Negligence in operation of automo¬ 
bile in which operator’s wife was a 
guest passenger.—Miltimore v. Mil¬ 
ford Motor Co., 197 A. 330, 89 N.H. 
272. 

59. N.H.—Miltimore v. Milford Mo¬ 
tor Co., supra—Gray v. Gray, 174 
A. 508, 87 N.H. 82, 94 A.L.R. 1404. 

N.T.—Coster v. Coster, 46 N.E.2d 
509, 289 N.T. 438, affirming 30 N.T. 
S.2d 816, 262 App.Div. 995, leave 
to amend appeal denied 31 N.T.S. 
2d 665, 263 App.Div. 70S. 

^-.C.—Howard v. Howard, 158 S.E. 

101, 200 N.C. 574. 

Action in state of domicile 
The rule stated in the text has 
been applied where husband and wife 
resided, or had their domicile, in the 
state in which the action was 
brought.—Dawson v. Dawson, 138 So. 
414, 224 Ala. 13. 

Contravention of public policy or in- 
jnstice or injury to public 

(1) Recognition of law of state 
where injury occurred denying right 
of wife to sue husband for personal 
injuries did not involve contravention 
of public policy or injustice or injury 
to people of state in which action 
was brought merely because, by the 
law of the latter state, wife has a 
right of action against her husband 
for such injuries.—Howard v. How¬ 
ard, 158 S.E. 101, 200 N.C. 574. 

(2) The fact that the public pol¬ 
icy of New Tork, as indicated by L. 
1937 c 669 § 1, amending Dom.Rel. 
L. § 57, permits the maintenance of 


an action by one spouse against the 
other for personal injuries resulting 
from a tort does not render unen¬ 
forceable in New Tork the law of an¬ 
other state, in which the tort com¬ 
plained of was committed, which 
denies the right of the wife to main¬ 
tain the action.—Coster v. Coster, 46 
N.E.2d 509, 289 N.T. 438, affirming 30 
N.T.S.2d 816, 262 App.Div. 995, leave 
to appeal denied 31 N.T.S.2d 665, 263 
App.Div. 708. 

(3) In such case, in meeting the 
claim that the action should be en¬ 
tertained notwithstanding female 
plaintiff had married defendant pend¬ 
ing action because the alleged fact 
that defendant was protected by lia¬ 
bility insurance covering the inju¬ 
ries inflicted on plaintiff would effect 
an exception to the law of the state 
in which the tort was committed 
which generally prevented recovery, 
the court pointed out that, by the 
express terms of the policy involved, 
it was only after judgment against 
insured was rendered or after in¬ 
sured’s liability for the wrong was 
conceded by the insurance carrier 
that the person injured would have 
the right to recover against the car¬ 
rier; and it was stated that, if mate¬ 
rial at all, the fact that certain stat¬ 
utes of the state in which the action 
was brought recognize the right of 
an injured spouse to maintain an 
action against insurer under specified 
conditions and require certain poli¬ 
cy provisions is pertinent only as 
some slight indication of the public 
policy of such state to permit the 
wife to recover from her husband for 
the actionable wrong of the latter.— 
Coster V. Coster, supra. 

60. Ala.—Dawson v. Dawson, 138 So. 

414, 224 Ala. 13. 

2^,H.—Miltimore v. Milford Motor Co., 

197 A. 330, 89 N.H. 272—Gray v. 

Gray, 174 A. 508, 87 N.H. 82, 94 A. 

D.R. 1404. 

N.Y.—Coster v. Coster, 46 N.E.2d 509, 
289 N.T. 438, affirming 30 N.T.S.2d 
816, 262 App.Div. 995, leave to 
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amend appeal denied 31 N.Y.S.2d 
665, 263 App.Div. 708. 

N.C.—^Howard v. Hovrard, 158 S.E. 
101, 200 N.C. 574. 

tVis.—Buckeye v. Buckeye, 234 N.W. 

342, 203 Wls. 248. 

Marriage pending action 

Where female plaintiff and defend¬ 
ant were married pending an action 
for personal injuries, it was held 
that the complaint should have been 
dismissed, since the law' of the state 
in which the tort was committed, 
which denied the right of the wife 
to maintain the action, governed, and 
not the law of the state of domicile 
in which the action had been brought. 
—Buckeye v. Buckeye, supra. 

61. Mich.—Kircher v. Kircher, 286 
N.W. 120, 288 Mich. 669. 

Minn.—Kyle v. Kyle, 297 N.W. 744. 
210 Minn. 204. 

In New Tork, in a case decided pri¬ 
or to the enactment of L. 1937 c 669 § 
1, amending Dom.Rel.L. § 57, and giv¬ 
ing one spouse a right of action 
against the other for the latter's 
wrongful or tortious acts, considered 
infra § 396 b, it was held that a wife 
was not entitled to maintain action 
in New Tork for damages for inju¬ 
ries sustained through husband’s al¬ 
leged negligent operation of automo¬ 
bile in Connecticut, where wife may 
sue husband for personal injuries, 
since under New Tork law, although 
wrong was recognized, remedy was 
denied by attaching to marriage stat¬ 
us reciprocal disability which pre¬ 
cluded suit by one spouse against the 
other for personal injuries.—Mertz 
V. Mertz, 3 N.E.2d 597, 271 N.T. 466, 
108 A.L.R. 1120, affirming 285 N.T.S. 
590, 247 App.Div. 713, affirming 284 
N.T.S. 83, 158 Misc. 85. 

62. W.Va.—Poling v. Poling, 179 S. 
R 604, 116 W.Va. 187. 

63. Colo.—Rains v. Rains, 46 P.2d 
740, 97 Colo. 19. 

Conn.—^Brown v. Brown, 89 A. 889, 
88 Conn. 42, 52 L.R.A.,N.S., 185, 
Ann.Cas.l915D 70. 

Fla.—^Tresher v. McElroy, 106 So. 
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“being that at common law the husband and wife are 
regarded as one person, the legal identity or exist¬ 
ence of the wife being merged in that of the hus¬ 
band,®'^ although a reason sometimes given is that 
it is deemed inconsistent with public policy that 
there should be any legal controversy between them 
because of the delicate relations attached to the mar¬ 
ital state.®^ This disability to sue at law remains 
unless and until removed by statute.®® The immuni¬ 
ty from suit extends to an action by an assignee of 


the husband or wife.®"^ 

An action at law by one spouse against the other 
spouse and other defendants is not necessarily a nul¬ 
lity notwithstanding an action at law between spous¬ 
es will not lie.®® 

In equity. Since the duality of husband and wife 
usually is recognized in equity,®9 when the inter¬ 
ests of the two are conflicting, either may be enti¬ 
tled to relief in equity against the other under cer¬ 
tain circumstances,''® particularly where there are 


79, 90 Pla. 372—Easterly v. Wild- 
man, 99 So. 359, 87 Fla. 73. 
Hawaii.—Rejmolds v. Reynolds, 24 
Hawaii 632. 

Ill.—Chestnut v. Chestnut, 77 Ill. 346. 
Me.—Sacknolf v. Sacknoff, 161 A. 669, 
131 Me. 280—Smith v. Gorman, 41 
Me. 405. 

Mass.—Smith v. Smith, 48 N.E.2d 920 
—Zwick V. Goldberg, 22 N.E.2d 661, 
304 Mass. 66—Golder v. Golder, 126 
N.E. 382, 235 Mass. 261. 

N.J.—Freitag v. Bersano, 198 A. 845, 
123 N.J.Eq. 515—Alpaugh v. Wil¬ 
son, 28 A. 722, 52 N.J.Eq. 424, af¬ 
firmed Wilson V. Alpaugh, 33 A. 50, 
52 N.J.Eq. 589—Klinger v. Steffens, 
6 A.2d 217, 17 N.J.Misc. 118—Cer¬ 
ruti V. Simone, 179 A. 257, 13 N.J. 
Misc. 466—Metzler v. Metzler, 151 
A. 847, 8 N.J.Misc. 821. 

Vt.—Comstock V. Comstock, 169 A. 

903, 106 Vt. 50. 

30 C.J, p 951 note 75. 

While the marriage relation exists 
at common law neither spouse can 
maintain an action at law against the 
other.—Greenwood v. Greenwood, 93 
A. 360, 113 Me. 226. 

Spouse in representative capacity 
The rule applies in an action by a 
husband against his wife to recover 
from her in her representative ca¬ 
pacity.—Freitag v. Bersano, 198 A. 
845, 123 N.J.Eq. 315. 

A defensive action on the part of 
the hnshand, arising in her suit for 
divorce against a demand on her part 
for alimony pendente lite, is not the 
institution of a suit by the husband 
against the wife.—Johnson v. John¬ 
son, Tenn.Ch., 49 S.W. 305, 306. 
Transactions between husband and 
wife in general see supra §§ 119- 
164. 

64. Colo.—^Rains v. Rains, 46 P.2d 
740, 97 Colo. 19. 

Conn.—Brown v. Brown, S9 A. 889, 88 
Conn. 42, 52 L.R.A.,N.S., 185, Ann. 
Cas.l915D 70. 

Fla.—Tresher v. McElroy, 106 So. 79, 
90 Fla. 372. 

Hawaii.—Reynolds v. Reynolds, 24 
Hawaii 632. 

Me.—Sacknoff v. SacknofE, 161 A. 669, 
131 Me. 280. 

Mass.—Lombard v. Morse, 29 N.E. 
205, 155 Mass. 136, 14 L.R.A. 273. 


N.J.—Cerruti v. Simone, 179 A. 257, 
13 N.J.Misc. 466. 

Okl.—Courtney v. Courtney, 87 P.2d 
660, 184 Okl. 395. 

30 C.J. p 951 note 75. 

Unity of husband and wife in gen¬ 
eral see supra § 5. 

65. Iowa.—Heacock v. Heacock, 79 
N.W. 353, 108 Iowa 540, 75 Am.S.R. 
273. 

N.J.—Freitag v. Bersano, 196 A. 845, 
123 N.J.Eq. 515. 

66. Fla.—^Easterly v. Wildman, 99 
So. 359, 87 Fla. 73. 

Ill.—Chestnut v. Chestnut, 77 Ill. 
346. 

Mass.—Luster v. Luster, 13 N.E.2d 
438, 299 Mass. 480. 

N.J.—Metzler v. Metzler, 151 A. 847, 
8 N.J.Misc. 821. 

30 C.J. p 951 note 77. 

Money due 

(1) In view of the absence of stat¬ 
utory authorization, an action at law 
between husband and wife for money 
due to plaintiff cannot be maintained. 
—Blumenthal v. Blumenthal, 21 N.E. 
2d 244, 303 Mass. 275—Giles v. Giles, 
181 N.E. 176, 279 Mass. 284—Weid- 
man v. Weidman, 174 N.E. 206, 274 
Mass. 118, 76 A.L.R. 1359. 

(2) Accordingly the view has been 
taken that the wife could not main¬ 
tain an action at law against her 
husband to recover the amount of a 
judgment in her favor solely for a 
sum of money obtained in another 
state,—^Weidman v. Weidman, supra 
—Golder v. Golder, 126 N.E. 382, 235 
Mass. 261. 

Recovery of real property 
Where, in accordance with an oral 
agreement between husband and wife 
to execute mutual wills, which is not 
binding, the husband conveys real 
property to his wife who subsequent¬ 
ly refuses to perform the oral agree¬ 
ment and claims title to the prop¬ 
erty conveyed, free and clear of any 
claim of the husband, he cannot 
maintain an action at law to recov¬ 
er the property conveyed where the 
rule forbidding actions at law be¬ 
tween husband and wife has not 
been abrogated.—Young v. Young, 14fi 
N.E. 574, 251 Mass. 218. 

Action on judgment obtained in an¬ 
other state 

The wife could not maintain an ac- 
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tion at law in New Jersey on a judg¬ 
ment against her husband obtained 
in an action prosecuted in New York, 
notwithstanding the husband was 
regularly served in such action and 
there was no fraud.—Metzler v. Metz¬ 
ler, 151 A. 847, 8 N.J.Misc. 821. 

67. Me.—Perkins v. Blethen, 78 A. 
574, 107 Me. 443, 31 L.R.A.,N.S 
1148. 

30 C.J. p 951 note 78. 

68. Mass.—Zwick v. Goldberg, 22 N. 
E.2d 661, 304 Mass. 66. 

69. Del.—Peters v. Peters, 169 A. 
298, 20 Del.Ch. 28. 

Pla.—^Wilson v. Wilson, 118 So. 215, 
216, 96 Pla. 358, citing Corpus Ju¬ 
ris. 

Me.—Usen v. Usen, 13 A.2d 738, 751, 
136 Me. 480, 128 A.L.R. 1449, citing 
Corpus Juris. 

30 C.J. p^951 note 82. 

Recognition of duality in equity in 
general see supra § 5. 

70. Pla.—^Wilson v. Wilson, 118 So. 
215, 216, 96 Pla. 358, citing Corpus 
Juris—Easterly v. Wildman, 99 So. 
359, 360, 87 Pla. 73, citing Corpus 
Juris. 

30 C.J. p 946 notes 12, 14, 15, p 951 
note 82. 

Suit by wife 

(1) Wife may sue husband in equi¬ 
ty.—Peters v. Peters, 169 A. 298, 20 
Del.Ch. 28—30 C.J. p 951 note 82. 

(2) A married woman was not, by 
reason of her common-law disabil¬ 
ity, deprived of capacity to maintain 
a suit in equity against her husband 
to restrain him from prosecuting 
divorce proceedings in Florida courts, 
where she was a resident of Maine 
and husband was allegedly domiciled 
therein.—Usen v. Usen, 13 A.2d 738, 
136 Me. 480, 128 A.L.R. 1449. 

(3) Propriety of injunction against 
instituting divorce proceedings in an¬ 
other state in general see Divorce I 
103. 

Suit by husband 

(1) Action may be maintained by 
husband against wife to set aside as 
fraudulent order procured by wife 
dissolving their marriage.—Boylan v. 
Vogel, 264 N.Y.S. 209, 147 Misc. 554, 
reversed on other grounds 265 N.Y. 
S. 990, 240 App.Div. 756. 

(2) Where plaintiff consented to 
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conflicting interests with respect to propertyJ^ The 
view has been expressed that they may sue as though 
they were unmarried/^ but this statement should be 
considered in connection with the general rule, stat¬ 
ed supra § 389, that the wife should proceed by a 
third person as next friend in a suit against her 
husband, in the absence of a statute permitting her j 


to proceed alone. In some jurisdictions courts of 
equity only can give a remedy in suits between hus¬ 
band and wife."3 

It has been held or recognized that suits in equity 
between husband and wife may be maintained to 
prevent fraud, to relieve from coercion, and to en- 
j force trusts.The husband may resort to equity 


the dismissal on the merits of his 
cult to obtain an alleged interest in 
his wife's investment of joint funds 
or of money lent by him, in con¬ 
sideration of his wife’s promise to 
pay him a stated sum and a salary, 
it was held that whatever rights 
plaintiff had were adjusted by the 
agreement, and in the absence of a 
showing that his wife was insolvent, 
his remedy for a breach of that 
agreement is by an action at law, 
and not by a suit for an annulment 
of the decree, and a discovery and 
accounting.—Baker v. Baker, 296 F. 
961, 54 App.D.C. 214. 

71. Me.—^Whiting v. Whiting, 96 A. 
500, 114 Me. 382. 

Mass.—Levy v. Levy, 35 N.B.2d 659, 
309 Mass. 486—MacKenzie v. Mac- 
Kenzie. 28 N’.E.2d 236, 306 Mass. 
291—Novick V. Novick, 11 N.E.2d 
481, 299 Mass. 15—Taylor v. Ashe, 
187 N.E. 548, 284 Mass. 182—Giles 
V. Giles, 181 N.E. 176, 279 Mass. 
284—Weidman v. Weidman, 174 N. 
B. 206, 274 Mass. 118, 76 A.L.R. 
1359—Druker v. Druker, 167 N.E. 
638, 268 Mass. 334—Moreau v. 

Moreau, 145 N.E. 43, 250 Mass. 
110—Gahm v. Gahm, 137 N.E. 876, 
243 Mass. 374—Fitcher v. Griffiths, 
103 N.E. 471, 216 Mass. 174. 

Tenn.—Taylor v. Taylor, 9 Tenn.App. 

70, 74, citing Ckirpus Juris. 

30 C.J. p 946 notes 14, 15, p 951 note 
82. 

Zn FexuLsylvauia 

(1) The rule stated in the text is 
recognized.—Burke v. Burke, 162 A. 
199, 307 Pa. 518—Schomaker v. Scho- 
maker, 93 A. 460, 247 Pa. 444. 

(2) But the right of a wife to 
maintain a suit to compel an ac¬ 
counting of rents of real property, 
held by husband and wife as tenants 
by entirety, which rents accrued aft¬ 
er husband and wife had separated, 
was denied where there was no al¬ 
legation that there was an intent to 
defraud, that the husband was mis¬ 
using the funds, that he was not sup¬ 
porting his wife, or that the wife 
had contributed her own funds for 
the purchase of the property, and 
it was held that the suit was not 
Within the exception of the statute, 
48 P.S. § 111, providing that the 
wife may not sue the husband, ex¬ 
cept in a proceeding for divorce or 
in a proceeding to protect and recov¬ 
er her separate property.—^W^akefield 
v. Wakefield, 25 A.2d 841, 149 Pa. 
Super. 9, affirming 51 Dauph.Co. 409. 


(3) As to election of remedies with 
respect to recovery of share of rents 
of real property held by entirety see 
Mertz V. Mertz, 27 Del.Co. 376, 52 
York Leg.Bec. 47. 

(4) Wife had no right to maintain 
suit against husband to enjoin sale 
by him of timber on land owned by 
them as tenants by entirety, in w'hi'^h 
action husband was joined as defend¬ 
ant with purchaser from him.—Sie- 
lecki V. Sielecki, 163 A. 375, 107 Pa. 
Super. 291. 

(5) Right of -wife to sue upheld see 
Clauser v. Clauser, 36 Luz.Leg.Reg. 
382. 

(6) Right of w'ife to sue denied see 
Goldberg v. Goldberg, 51 Dauph.Co. 
16. 

Accoimting for proceeds of property 
held as tenants by entirety 

Where tenants by entirety dispose 
of the property, equity has jurisdic¬ 
tion of a suit for an accounting of 
the proceeds brought by one tenant 
against the other, even though a stat- 
utorv action would also lie.—Villone 
V. Villone, 239 N.T.S. 49, 135 Misc. 
512, affirmed 240 N.T.S. 927, 228 App. 


In Florida 

(1) The view has been expressed 
that in equity, where the interests 
of husband and wife are conflicting 
either is allowed to maintain a suit 
against the other as though they 
were unmarried.—Easterly v. Wild- 
man, 99 So. 359, 87 Fla. 73. 

(2) In a case in which it was stat¬ 
ed that in equity the -wife could sue 
her husband and the husband could 
sue the wife as though she were sole 
and unmarried, it was pointed out 
that the bill alleged that defendant 
wife had procured a decree of the 
circuit court constituting her a free 
dealer and it was said that, if that 
were true, she could sue and be sued 
as though she were unmarried.— 
Wilson V. Wilson, 118 So. 215, 96 Fla. 
358. 

Statute 

By virtue of some statutes a wife 
may, under some circumstances, sue 
her husband in equity as though she 
were sole.—Adams v. Adams, 51 
Conn. 135. 

73. N.J.—Freitag v. Bersano, 198 A. 

845, 123 N.J.Eq. 515, 


Div. 884. 

Suit by husband 

(1) The husband may sue his wife 
in equity.—^Higgins v. Higgins, 14 
Abb.N.Cas., N.Y., 13—30 C.J. p 946 
note 14, p 951 note 82. 

(2) In a suit in equity husband 
was not entitled to recover from 
wife for alleged conversion of meat 
market, legal title to which had been 
placed in spouses* son with under¬ 
standing that it should become son’s 
property absolutely when he became 
able to manage it, merely because 
wife withdrew from meat market 
management in accordance with un¬ 
derstanding, since wife’s withdrawal 
was not a sale, and did not affect 
any title or rights of property as 
against husband.—Prasse v. Prasse, 
Mo., 77 S.W.2d 1001. 

(3) Right of husband to sue wife 
has been denied on the ground that 
the wife had no such interest in 
property involved which could be 
subject matter of suit under circum¬ 
stances.—Willingham v. King, 2 So. 
851, 23 Fla. 478—30 C.J. p 951 note 82 
[a]. 

Suits by wife against husband with 
respect to her separate property 
see infra § 395. 

72. Vt.—Porter v. Rutland Bank, 19 
Vt. 410. 


]Degal representative of spouse as 
party 

In general only courts of equity 
can give a remedy where the suit 
is between one spouse and the legal 
representative of the other or be¬ 
tween the legal representatives of 
each.—Freitag v. Bersano, supra. 
Spouse in representative capacity 

(1) The fact that husband’s action 
at law was against wife in her ca¬ 
pacity as one of the executrices under 
the will of her deceased mother 
would not affect the rule that a court 
of equity alone can give a remedy 
on a cause of action between husband 
and wife, where wife was to share 
in the residue of her mother’s estate, 
which a judgment against wife as 
executrix would deplete.—Freitag v. 
Bersano, supra. 

(2) Where allegations of the bill 
of the coexecutrix of the wife, in a 
suit to enjoin maintenance of such 
action at law and to have equity take 
jurisdiction of the controversy, dis¬ 
closed a controversy existed between 
complainant and her coexecutrix over 
the allowance of the claim of the 
husband, a question existed over 
which a court of equity had jurisdic¬ 
tion.—Freitag v. Bersano, supra. 

74. Mass.—^Novick v. Novick, 11 N.E. 

2d 481, 299 Mass. 15—Taylor v. 
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to recover from his wife his individual or separate 
propertyJS An obligation of the wife to the hus¬ 
band before marriage may be enforceable by him in 
equity. It has been held that a husband who has 
afforded his wife no ground for a divorce may be 
entitled to an injunction restraining her from con¬ 
ducting a business in competition with his.77 

Some statutes have authorized either spouse to 
sue the other in equity with regard to specified mat- 
ters.'^S Such a statute does not, however, prevent 
the wife from seeking relief in equity with respect 
to other matters, to which she is otherwise entitled, 


in the absence of any express or implied prohibition 
in the statute in that regard. 79 A statutory proviso 
that a provision that a married woman may sue or 
be sued as though she were sole shall not authorize 
suits between husband and wife does not prohibit 
suits in equity between them which are otherwise 
maintainable.^® 

The rule has been announced, however, that it is 
necessary to establish some special ground for eq¬ 
uitable relief in order to permit the maintenance 
of a suit in equity between husband and wife,si and 
that the mere fact that an action at law will not lie 


Ashe, 187 N.E. 548, 284 Mass. 182 
—Giles V. Giles, 181 N.E. 176, 279 
Mass. 284—^Weidman v. Weidman, 
174 N.E. 206, 274 Mass. 118, 76 A. 
L.R. 1359—Druker v. Druker, 167 
N.E. 638, 268 Mass. 334—Cram v. 
Cram, 160 N.E. 337, 262 Mass. 509 
—Moreau v. Moreau, 145 N.E. 43, 
250 Mass. 110—Gahm v. Gahm, 137 
N.E. 876, 243 Mass. 374—Prankel v. 
Prankel, 53 N.E. 398. 173 Mass. 214, 
73 Am.S.R. 266. 

30 C.J. p 951 note 82. 

S^imitatiozL as to grrounds for relief 
It has been stated that suits be¬ 
tween spouses, except equity suits 
involving doctrine of separate es¬ 
tate, to prevent fraud, relieve from 
coercion, enforce trusts, and estab¬ 
lish other conflicting rights concern¬ 
ing property, are not authorised in 
Maine.—Anthony v. Anthony, 188 A. 
724, 135 Me. 54. 

Fraud 

(1) With respect to fraud it has 
been stated that “coverture is not 
a defense to fraud practiced on the 
husband or wife by the guilty 
spouse.”—Young v. Young, 146 N.E. 
574, 576, 251 Mass. 218. 

( 2 ) Where, in accordance with an 
oral agreement between husband and 
wife to execute mutual wills, which 
is not binding, the husband conveys 
real property to the wife, the wife’s 
subsequent refusal to carry out the 
agreement does not of itself consti¬ 
tute a fraud for which the husband 
may obtain relief in a suit in equity. 
—Young V. Young, supra. 

75. Colo.—^Hedlund v. Hedlund, 290 
P. 285, 87 Colo. 607. 

Mass.—Levy v. Levy, 35 N.E.2d 659, 
309 Mass. 486—MacKenzie v. Mac- 
Kenzie, 28 N.E.2d 236, 306 Mass. 
291—Novick v. Novick, 11 N.E.2d 
481, 299 Mass. 15. 

30 C.J. p 951 note 82. 

IXL Peuusylvaiiia 

(1) Even in the absence of express 
statutory provision a married man 
can sue his wife in equity to protect 
and gain possession of his separate 
property.—Burke v. Burke, 162 A. 
199, 307 Pa. 518—Schomaker v. Scho- 
maker, 93 A. 460, 247 Pa. 444. 


(2) The rule has been applied with 
respect to a suit to recover certain 
household goods.—Schomaker v. 
Schomaker, supra. 

(3) The right of a husband to 
maintain a suit in which the bill was, 
in effect, an ejectment bill has been 
denied, however, on the ground that, 
if defendant wife was unlawfully in 
possession of the premises, plain¬ 
tiff had an adequate remedy at law 
and on the further ground that plain¬ 
tiff did not come into court with 
clean hands and with a clearly es¬ 
tablished equitable demand.—Wag¬ 
ner V. Wagner, 60 Pa, Super. 526. 

(4) Husband’s establishment of 
claim in equity is not a matter of 
right.—Wanisko v. Wanisko, 20 Leh. 
Co.L.J. 27. 

Effect of statute prohibiting contraicts 
Statute forbidding the making of 
contracts between husband and wife 
did not preclude husband, after sep¬ 
aration of parties, from recovering 
in suit in equity his watch from 
wife to whom he had lent it.—Levy 
V. Levy, 35 N.E.2d 659, 309 Mass. 
486. 

Money withdrawn from joint hank 
account 

Husband was entitled to maintain 
suit in equity against wife to re¬ 
cover money withdrawn by her from 
joint account in alleged breach of 
trust.—Gibbons v. Gibbons, 4 N.E. 2 d 
1019, 296 Mass. 89. 

Property conveyed to wife pursuant 
to nonhinding agreement 
Where, in accordance with an oral 
agreement between husband and wife 
to execute mutual wills, which is not 
binding, the husband conveys real 
property to his wife who subsequent¬ 
ly refuses to perform the oral agree¬ 
ment and claims title to the prop¬ 
erty conveyed, free and clear of any 
claim of the husband, he may main¬ 
tain a suit in equity to recover, or 
to establish his interest in, the prop¬ 
erty conveyed by him, on the ground 
that there has been a complete fail¬ 
ure of consideration.—Young v. 

Young, 146 N.E. 574, 251 Mass. 218. 


77. Mich.—Root v. Root, 130 N.tV 
194, 164 Mich. 638, 32 L.R.A,X.S 
837, Ann.Cas.l912B 740. 

78. Me.—Walbridge v. Walbridge 
108 A. 105, 118 Me. 337—Whiting 
V. Whiting, 96 A. 500, 114 Me. 3S2 

Greenwood v. Greenwood, 93 4 . 
360, 113 Me. 226. 

30 C.J. p 951 note 83. 

79. Me.—Usen v. Usen, 13 A.2d 73S 
136 Me. 480, 128 A.L.R. 1449. ' 

80. Mass.—Prankel v. Prankel, 53 
N.E. 398, 173 Mass. 214, 73 Am. 
S.R. 266—Lombard v. Morse, 29 
N.E. 205, 155 Mass. 136, 14 L.k.A 
273. 

81 . In Massachusetts 

(1) After pointing out that the 
statute, Gen.L. c 209 § 6 , providing 
that a married woman may sue and 
be sued in the same manner as 
though she were sole, but that this 
section shall not authorize suits be¬ 
tween husband and wife, constitutes 
the general rule, it was held that it 
IS only by establishing some special 
ground for equitable relief that an 
exception to the general rule can be 
recognized.—^Weidman v. Weidman, 
174 n:e. 206, 274 Mass. 118, 76 A.L. 
R. 1359. 

(2) In the absence of any special 

ground for equitable relief, a suit 
in equity will not lie to collect a debt 
due from a husband to his wife.— 
Blumenthal v. Blumenthal, 21 N.E. 2 d 
244, 303 Mass. 275—^Weidman v. 

Weidman, supra. 

(3) The legislative intent in defin¬ 
ing term “creditor” under Fraud¬ 
ulent Conveyance Act, Gen.L. c 109A 
§ 1 , did not include the removal of 
any incapacity inherent in the status 
of a wife who by the common law 
and by statute may not sue her hus¬ 
band for the collection of a debt— 
Blumenthal v. Blumenthal, supra. 
Otherwise stated 

Some special ground for relief must 
be substantiated in order that equi¬ 
table jurisdiction, whether at com¬ 
mon law or as statute has broadened 
its scope, may be invoked.—^Anthony 
V. Anthony, 188 A. 724, 135 Me. 54. 


76. Ark.—McKie v. McKie, 172 S.W. 
891, 116 Ark. 68 , L.R.A.1915D 1126.1 
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to obtain the particular relief sought does not au¬ 
thorize the maintenance of a suit in equity.82 The 
right of a wife to maintain a suit in equity to pre¬ 
vent the husband from, interfering in personal and 
family matters has been denied on the ground that 
there is an adequate remedy at law.83 
Effect of statutes generally. Various statutes 
have authorized the maintenance of actions between 
husband and wife, at least as to particular matters, 
including actions at law.S5 
With respect to whether actions between husband 
and wife are authorized, statutes providing that the 
wife may sue or be sued as a feme sole or as though 
she were not married, without providing specifically 


for actions between husband and wife, have been 
construed with a certain degree of strictness,^® as 
in derogation of the common law.^*^ Accordingly 
such a statutory provision,®® when considered in the 
light of other provisions,®® has been regarded as in¬ 
sufficient to authorize actions between husband and 
wife, or, at least, as insufficient to authorize such 
actions in all cases,®® and a statute authorizing ac¬ 
tions as to particular matters will not be extended 
so as to permit actions as to matters not speci¬ 
fied.®^ In particular jurisdictions the statutes en¬ 
larging the rights of married women and narrowing 
legal limitations applicable to them do not in gen¬ 
eral authorize actions between husband and wife.®- 


g 2 . Mass.—Giles v. Giles, 181 N.Ej. 
176, 279 Mass. 284—^Weidman v. 
Weidman, 174 N.E. 206, 274 Mass. 
118, 76 A.Li.R. 1359—Frankel v. 
Frankel, 53 N.E. 398, 173 Mass. 214, 
73 Am.S.R. 266. 

suit for money due on judgment 
The mere fact that an action at 
law to recover money due on a judg¬ 
ment solely for the payment of mon¬ 
ey obtained by the wife against her 
husband in another state would not 
he did not authorize her to maintain 
a suit in equity to recover on such 
judgment.—^Weidman v. Weidman, 
174 N.E. 206, 274 Mass. 118, 76 A.L.. 
R. 1359. 

83. Pa.—Matthews v. Manness, 18 
Pa.Dist. & Co. 139, 33 Lack.Jur. 70, 
41 York Leg.Rec. 45. 

84. Fla.—Tresher v. McElroy, 106 
So. 79, 90 Fla. 372. 

Mo.— Rudd V. Rudd, 2 S.W.2d 585, 318 
Mo. 935—In re Badger, 226 S.W. 
936, 286 Mo. 139—Hall v. Green- 
well, 85 S.W.2d 150, 231 Mo.App. 
1093. 

30 C.J. p 952 note 90. 

Action by hnsband to recover prop¬ 
erty 

A husband could recover posses¬ 
sion of life policies from wife under 
act authorizing a husband to sue wife 
to recover his separate property, since 
policies were the “separate proper¬ 
ty” of the husband within statute 
48 P.S. § 111, wherein the words “sep¬ 
arate property” are used not in a 
technical, but in a broad compre¬ 
hensive sense.—Geary v. Geary, 12 A. 
2d 23, 338 Pa. 385. 

Action not prevented by public pol¬ 
icy 

Citing Mathewson v. Mathewson, 63 
A. 285, 79 Conn. 23, 5 L.R.A.,N.S., 
611, 6 Ann.Cas. 1027, which looked 
to a statute as authority for per¬ 
mitting an action between husband 
and wife, it was held that a husband 
is not forbidden by public policy 
from bringing action against wife 
to adjust property rights between 
them, particularly after separation.— 


Schleicher v. Schleicher, 182 A. 162, 
120 Conn. 528. 104 A.L.R. 572. 

Actions between tenants in common 

(1) A statutory provision for an 
action by a tenant in common against 
his cotenant generally for an ac¬ 
counting by such cotenant as to ex¬ 
cessive benefits received by the lat¬ 
ter has been regarded as applicable 
to a husband and wife who hold real 
property as tenants in common.— 
Seidel v. Seidel, 149 A. 394, 110 Conn. 
651. 

(2) As to action by wife against 
husband under statute see Brady v. 
Brady, 84 A, 925, 86 Conn. 199—Bra¬ 
dy V. Brady, 74 A. 684, 82 Conn. 424. 

(3) The right of a husband to 
maintain an action in a proper case 
for contribution from his wife with 
respect to expenditures made by him 
in connection with real property of 
which they are tenants in common 
apparently has been recognized, the 
court stating that the action does 
not differ in essentials from the 
statutory action described supra (1) 
this note and that the action for 
contribution was governed by the 
same underlying principles as per¬ 
tain to the statutory action.—Seidel 
V. Seidel, supra, 

85. Mo.—In re Badger, 226 S.W. 936, 

286 Mo. 139. 

Neb.—Trayer v. Setzer, 101 N.W. 989, 

72 Neb. 845. 

30 C.J. p 952 note 90. 

In niiuois 

(1) The court, after citing Rev.St. 
1937 c 68 §§ 1, 2, 6, 7, 9, 10, said: 
“It is apparent that a wife may 
maintain an appropriate action 
against her husband, at law or in 
equity, depending on the factual sit¬ 
uation, the same as if she were an 
unmarried woman.”—Glennon v. 
Glennon, 19 N.E.2d 412, 415, 299 Ill. 
App. 13. 

(2) As to effect of statutes at an 
earlier period see Chestnut v. Chest¬ 
nut, 77 Ill. 346—^Darison v. Larison, 
9 I11.APP. 27. 


Judicial sale of property held as joint 
tenants 

By virtue of some statutes a wife 
may maintain a suit against her hus¬ 
band to obtain a judicial sale of real 
property held by them as joint ten¬ 
ants.—Niles V. Niles, 136 S.W. 127, 
143 Ky. 94. 

86. U.S.—Thompson v. Thompson, 31 
S.Ct. Ill, 218 U.S. 611, 54 L.Ed. 
1180, SO L.R.A..N.S.. 1153, 21 Ann. 
Cas. 921, affirming 31 App.D.C. 557, 
14 Ann.Cas. 879. 

Tenn.—Lillienkamp v. Rippetoe, 179 
S.W. 628, 133 Tenn. 57, L.R.A.1916B 
881, Ann.Cas.l917C 901. 

30 C.J. p 952 note 91. 

87. Del.—Plotkin v. Plotkin, 125 A. 
455. 2 W.W.Harr. 455. 

Me.—Sacknoff v. Sacknoff, 161 Au 669, 
131 Me. 280. 

30 C.J. p 952 notes 91, 92. 

88. Del.—Plotkin v. Plotkin, 125 A. 
455, 2 W.W.Harr. 455. 

30 C.J. P 952 note 92. 

89. Me.—^Anthony v. Anthony, 188 
A. 724, 135 Me. 54—Sacknoff v. 
Sacknoff, 161 A. 669, 131 Me. 280 
— Smith V. Gorman, 41 Me. 405. 

30 C.J. p 952 note 92. 

Action at law by wife not author¬ 
ized 

Me.—Anthony v. Anthony, 188 A. 724, 
135 Me. 54. 

90- Mo.—Rogers v. Rogers, 177 S.W. 

382, 265 Mo. 200. 

30 C.J. p 952 note 92. 

91. U.S.—Decker v. Kedly, Alaska, 
148 F. 681, 79 C.C.A. 305. 

30 C.J. P 952 note 93. 

92. In Massachusets 

(1) The rule stated in the text has 
been announced.—Giles v. Giles, 181 
N.E. 176, 279 Mass. 284—^W^eidman v. 
Weidman, 174 N.E. 206, 274 Mass. 
118, 76 A.L.R. 1359. 

(2) The statutory provision, now 
Gen-L. c 209 § 6, that a married wo¬ 
man may sue and be sued in the 
same manner as if she were sole, but 
that this section shall not authorize 
suits between husband and wife. 
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Even in the absence of a provision expressly au¬ 
thorizing actions between husband and wife, how¬ 
ever, the language of some statutes and their man¬ 
ifest purpose have been regarded as sufficient to au¬ 
thorize an action by a wife against her husband, 
at least with respect to particular matters or to a 
limited extent,particularly where the rule requir¬ 
ing strict construction of statutes in derogation of 
the common law has been abrogated by statute.^® 

Whether statutes have authorized actions between 
husband and wife on contracts is discussed infra § 
394, with respect to the wife’s separate property in¬ 
fra § 395, or for torts generally infra § 396. 

Removal of disability pending action. Accord¬ 
ing to some cases, where the disability to maintain j 
an action because plaintiff and defendant are hus¬ 
band and wife is removed pending suit, usually the 
cause may proceed to final adjudication,^® and 
where, pending an action by a husband against his 
wife and others as coadministrators, the wife’s res¬ 
ignation as administratrix is duly accepted and the 
action is discontinued as to her the common-law 


C.J.S. 

principle of unity and identity of husband and \\ife 
will not operate to prevent the maintenance of the 
action against the other administrators.^^ 

§ 394. - Actions on Contract 

At common law an action at law on a contract be- 
tween husband and wife will not lie; a suit in equity oii 
such a contract will lie under some circumstances, and 
some statutes authorize an action between husband and 
wife on such a contract. 

At common law an action at law between hus¬ 
band and wife on a contract or agreement between 
them will not lie,^S and the rule applies either where 
the common-law rule, discussed supra § 393, that ac¬ 
tions at law between husband and wife will not lie 
still obtains^^ qj. ^vhere the common-law rule dis¬ 
cussed supra § 119, that husband and wife cannot 
contract with each other still obtains.^ 

Subject to limitations considered supra § 119, in 
the discussion of the validity in equity of contracts 
between husband and wife, in some jurisdictions a 
suit in equity to enforce or give effect to such a 
contract will lie under some circumstances,^ and 


states the general rule.—Giles v. 
Giles, supra—Weidman v. Weidman, 
supra. 

(3) In view of such statute, the 
common law barred recovery in an 
action at law by a wife against her 
husband for moneys alleged to be 
divj from him.—Golder v. Golder, 126 
N.E. 3S2, 235 Mass. 261. 

(4) It has been pointed out, how¬ 
ever, that such limitation as to suits 
between husband and wife does not 
in terms prohibit suits between them. 
—Zwick V, Goldberg, 22 N.E.2d 661, 
304 Mass. 66. 

(5) Such statute does not prevent 
suits in equity between them which 
are otherwise maintainable, as dis¬ 
cussed supra notes 69-80. 

Actions at law 

In New Jersey actions at law be¬ 
tween husband and wife are not au¬ 
thorized by statutes enlarging the 
rights of married women and narrow¬ 
ing legal limitations applicable to 
them.—Freitag v. Bersano, 198 A. 845, 
123 N.J.Eq. 515—Alpaugh v. Wilson, 
28 A. 722, 52 N.J.Eq. 424. affirmed 
Wilson V. Alpaugh, 33 A. 50, 52 N.J. 
Eq. 589—Gray v. Gray, 39 N.J.Eq. 511 
—Metzler v. Metzler, 151 A. 847, 8 N. 
J.Misc. 821. 

93. Ark.—Fitzpatrick v. Owens, 186 
S.W. 832, 187 S.W. 460, 124 Ark. 
167, L.R.A.1917B 774, Ann.Cas.l918C 
772. 

30 C.J. p 952 notes 90, 94. 

94. W.Va.—^Hamilton v. Hamilton, 
121 ^.B. 290, 95 W.Va. 307. 

30 C.J. p 952 note 90. 

95- Okl.—Fiedler v. Fiedler, 140 P. 


1022, 42 Okl. 124, 52 L.Il.A.,N.S., 

189. 

S.C.—Prosser v. Prosser, 102 S.E. 787, 
114 S.C. 45. 

96. Mass.—Zwick v. Goldberg, 22 N. 
E.2d 661, 304 Mass. 66—Giles v. 
Giles, 200 N.E. 378, 293 Mass. 495. 

Effect of divorce on right to enforce 
contracts made between husband 
and wife during coverture gen¬ 
erally see Divorce § 179. 

97. Mass.—Zwick v. Goldberg, 22 N. 
E.2d 661, 304 Mass. 66. 

98. U.S.—In re Hoffman, D.C.N.J., 
199 F. 448. 

30 C.J. p 953 note 2. 

Action at law by wife against hus¬ 
band not permissible 
iArk,—Lawler v. Lawler, 153 S.W. 

1113, 107 Ark. 70. 

30 C.J. p 953 note 2. 

Executory contract 

In the absence of statutory au¬ 
thorization a husband cannot main¬ 
tain an action at law against his wife 
on an executory contract not involv¬ 
ing her separate estate. 

Mass.—^Atkins v. Atkins, 80 N.E. 806, 
195 Mass, 124, 122 Am.S.R. 221 11 
L.R.A.,N.S., 273. 

Mich.—Jenne v. Marble, 37 Mich. 319. 
During coverture 

(1) As sometimes stated expressly 
or in substance, an action at law 
on a contract between husband and 
wife will not he, at least during cov¬ 
erture or while the marriage relation 
exists.—Anthony v. Anthony, 188 A. 
724, 135 Me. 54—Greenwood v. 
Greenwood, 93 A. 360, 113 Me. 226— 
Mott V. Mott, 78 A. 900, 107 Me. 481. 
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(2) According to some cases, a con¬ 
tract between husband and wife can¬ 
not be enforced in an action at law 
after the death of either or both of 
them.—Masten v. Herring, 66 A 368, 
22 Del. 282—Spruance v. Equitable 
Trust Co., 103 A. 577, 12 Del.Ch. 12. 

(3) Liability of estate of deceased 
spouse for claims of surviving 
spouse is considered in certain as¬ 
pects in Executors and Administra¬ 
tors §§ 367-393. 

(4) Whether action on contract be¬ 
tween husband and wife may be 
maintained after divorce see Divorce 
§ 179. 

99. Me.—Greenwood v. Greenwood, 
93 A. 360, 113 Me. 226. 

30 C.J. p 953 note 2. 

Action at law by wife against hus¬ 
band not permissible 
Me.—Anthony v. Anthony. 188 A. 724, 
135 Me. 54. 

30 C.J. p 953 note 2. 

1. Del.—Masten v. Herring, 66 A 
368, 22 Del. 282. 

W.Va.—Hamilton v. Hamilton, 121 S. 

E. 290, 95 W.Va. 307. 

30 C.J. p 953 note 2. 

Action at law by wife gainst hus¬ 
band not permissible 
U.S.—In re Hill, D.C.Vt., 190 F. 390. 
30 C.J. p 953 note 2. 

2. N.J.—Buttlar v. Buttlar, 65 A 
485, 71 N.J.Eq. 671—Fike v. Fike, 
128 A 849, 3 N.J.Misc. 485, affirmed 
132 A. 922, 99 N.J.Eq. 424. 

30 C.J. p 953 note 13. 

Contract for release of dower rights 
(1) Even though husband and wife 
are living together amicably, wife 
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in some jurisdictions only courts of equity can give 
a remedy on such a contract.* According to some 
cases, however, in the absence of statutorj' authori¬ 
zation, a wife cannot recover in equity on a contract 
made with her husband in the absence of any ground 
for equitable relief,^ and a husband cannot maintain 
a suit in equity against his wife to enforce a con¬ 
tract not involving her separate property, which is 
wholly executory on the part of the wife.® 

Under some statutes actions on contracts beUveen 
husband and wife will lie.® Thus, under some stat¬ 
utes, an action is maintainable by the wife on a 
contract with her husband,'^ including an action at 
law,® and she may sue him on his promissory note 


§ 395 

executed to her,® or transferred to her and for 
any other debt that he may owe her.^^ 

Actions between husband and wife on contracts 
affecting her separate estate are discussed infra § 
395. 

I 395 . -Wife’s Separate Estate 

Under some circumstances a married woman may 
sue her husband in equity with respect to her separate 
property even in the absence of statutory authorization, 
and some statutes authorize actions by her against her 
husband with respect to such property. 

Even without statutory authorization a married 
woman may, in equity, sue her husband with respect 
to her separate property^ under some circumstances,^" 


may sue on husband’s promise to 
g.ve stock and automobile for release 
of dower rights in certain property.— 
Fike V Fike. 128 A. 849, 3 N.J.Misc. 
485, affirmed 132 A. 922, 99 N.J.Eq. 
424. 

(2) In such case, where damages 
were awarded under a prayer for 
general relief in lieu of other relief, 
interest was not allowable, as there 
was no stipulation for interest in the 
contract—Fike v. Fike. supra. 

(3) Release of dower by postnup¬ 
tial settlements or agreements in 
general see Dower § 56. 

(4) Consideration for wife’s re¬ 
lease of dower in general see Dower 
§ 65. 

Oral agreement to reconvey 

Husband conveying to wife all his 
interest in property held by entirety, 
on wife’s oral agreement to recon¬ 
vey when husband returned from 
abroad, was entitled to obtain in a 
suit in equity reconveyance of his 
interest, and an accounting.—Szpak 
V. Szpak, 168 A. 386, 114 N.J.Eq. 143. 
Effect of statute giving- remedy at 
law 

(1) Resort to equity by the wife 
to enforce a contract with her hus¬ 
band is neither necessary nor rea¬ 
sonable, according to some cases, 
where a statute authorizes the wife 
to bring an action at law.—^Winter v. 
Winter, 84 N.E. 382, 191 N.T. 462, 
16 L.R.A..N.S., 710. 

(2) Effect on jurisdiction in equity 
generally of statute giving remedy at 
law see Equity § 22b. 

3. Itt New Jersey equity court alone 
can give remedy on contract between 
husband and wife whether redress is 
sought by one of the original parties 
against the other or by or against 
legal representative or assignee of 
one or both of original parties.— 
Ward V. McLellan, 176 A. 571, 117 
N.J.Eq. 475, reversing 173 A. 589, 
116 N.J.Eq. 308—Buttlar v. Buttlar, 
65 A. 485, 71 N.J.Eq. 671 —Wood v. 
Chetwood, 14 A. 21, 44 N.J.Eq. 64, 
affirmed Chetwood v. Wood, 10 -A- 


622, 45 N.J.Eq. 369—Metzler v. Metz- 
ler.’ 151 A. 847, 8 N.J.Misc. 821. 

4. Xn Massachusetts, in holding that 
a widow could not recover in equity 
from the administrator with the -will 
annexed of her deceased husband the 
proceeds of policies on the life of 
deceased, the view was taken that 
deceased’s failure to carry out agree¬ 
ment to make policies payable to his 
wife if she would not contest his 
will was not of itself fraud war¬ 
ranting equitable relief and that 
there was not a failure of considera¬ 
tion warranting recovery, since she 
did not part -with anything of value 
when the agreement was made.— 
Smith V. Coggan, 160 N.E. 799, 263 
Mass. 248. 

5. Mass.—Atkins v. Atkins, 80 N.E. 

806, 195 Mass. 124, 122 Am.S.R. 

221, 11 L.R.A.,N.S., 273. 

Mich.—Jenne v. Marble, 37 Mich. 319. 

6. Particular agreements not en¬ 
forceable 

(1) In view of Dom.Rel.L. § 51, 
if husband was damaged by wife’s 
failure to live up to her promise to 
support him and by her breach of 
promise to be a faithful wife and 
conduct herself in every respect in 
an honorable and proper manner, it 
was “damage without injury,” and 
husband could not maintain an ac¬ 
tion for damages against wife.— 
Weatherby v. Weatherby, 30 N.Y.S.2d 
484, 177 Misc. 355. 

(2) An alleged agreement between 
the husband on the one hand and his 
wife and a third person on the other, 
contemplating the resumption of 
marital relations between husband 
and wife and of business relations 
between the husband and such third 
person, in consideration of the es¬ 
tablishment of a trust fund by such 
third person for the benefit of the 
husband and wife, was regarded as 
too indefinite for enforcement in an 
action by the husband against his 
^ife.—^Koehler v. Koehler, 195 N.T.S. 
95, 202 App.Div. 208. 

In Conuecticut, construing the stat- 
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utes relating to the rights of mar¬ 
ried persons, it was held that “each 
may sue or be sued for a breach oi 
contract at law or in equity, accord¬ 
ing to the nature of the relief 
sought.”—Mathewson v. Mathewson. 

63 A. 285, 79 Conn. 23, 37, 5 L.R.A., 
N.S., 611, 6 Ann.Cas. 1027. 

7. Ky.—Smith v. Hughes, 167 S.W. 
2d 847, 292 Ky. 723. 

30 C.J. p 953 note 6. 

8. Neb.—Trayer v. Setzer, lOl N.W. 
989, 72 Neb. 845. 

30 C.J. p 953 note 6. 

Recovery from husband of money 
lent from wife’s separate estate 
see infra § 395. 

9. Conn.—Mathewson v. Mathewson, 
63 A. 285, 79 Conn. 23, 5 L.R.A.,N. 
S., 611, 6 Ann.Cas. 1027. 

Neb.—May v. May, 2 N.W. 221, 9 
Neb. 16, 31 Am.R. 399. 

30 C.J. p 953 note 8. 

10. Iowa.—^Watt V. Mercer, 150 N. 
W. 694, 170 Iowa 166. 

30 C.J. p 953 note 9. 

11. Ky.—Greenup v. U. S. Fidelity & 
Guaranty Co., 167 S.W. 910, 159 
Ky. 647. 

30 C.J. P 953 note 10. 

12. U.S.—In re Hoffman, D.C.N.J., 
199 F. 448. 

—Rice v. Crozier, 117 N.W. 984, 
139 Iowa 629, 130 Am.S.R. 340. 
Kan.—In re Crawford’s Estate, 125 
P.2d 354, 155 Kan. 388. 

30 C.J. P 954 note 14, p 951 note 82 
[b] (1), P 990 note 88 [a]. 
AccoTmting 

Where husband acted as agent of 
wife in buying and selling stock, wife 
could compel an accounting from him 
in equity as her agent.—Smith v. 
Smith. Mass., 48 N.E.2d 920. 
Bendering equitable title effective 
Where a deed to a wife from a 
third person was executed and re¬ 
corded after the execution of a pri¬ 
or unrecorded deed of the same prop¬ 
erty by such third person to the hus¬ 
band and the latter acquiesced for 
years in his wife's ownership and 
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and this right to sue includes the right to sue for 
the protection or restoration of her separate estate^^ 
or to restrain the husband from unlawfully depriv¬ 
ing her of the use and enjoyment thereof.^"* In ac¬ 
cordance with the general rule stated in Equity § 
23 b, it has been held that the fact that a statute 
gives a married woman a remedy at law against her 
husband for the protection of her separate property 
does not prevent her from suing in equity where the 
statute does not in terms prohibit a suit in equity,^® 


but her right to sue in equity is superseded, accord¬ 
ing to some cases, where, by the statute giving the 
remedy at law, substantial changes are made with 
respect to substantive rights.^® 

Under many statutes a married woman has been 
expressly or impliedly authorized to bring ac¬ 
tion against her husband for the recovery of, or for 
any unlawful interference with, or to establish her 
rights in, her separate property,!*^ and, under some 
statutes, any right of the wife affecting her sepa- 


improvements. but subsequently had 
his deed recorded, the wife was en¬ 
titled to have her husband's deed can¬ 
celed, m order to render effective her 
equitable title which was good as 
against her husband.—Ball v. Ball, 
89 X.Y.S. 1046, 97 App.Div. 347. 

13. Mass.—Ayer v. Ayer, 16 Pick. 

327. 

X J.—^Von Laszewski v. Von Laszew- 

ski, 133 A. 179, 99 N.J.Eq. 25— 

Smith V. Smith, 133 A. 860, 4 N.J. 

Misc. 596. 

SO C.J. p 954 note 14. 

In Pennsylvania. 

(1) It has been stated broadly that 
prior to the enactment of the act of 
March 27. 1913, P.L. 14, 48 Pa.St. § 
111, a married woman living with her 
husband could not sue him to protect, 
or to recover, her separate property. 
—Long V. Barnet, 14 Pa.Dist. & Co. 
245—30 C.J. p 954 note 15 [e]. 

(2) There is authority for the 
view, however, that the prohibition 
in the act of June 8, 1893, P.L. p 345 
§ 3, which provided that the wife 
could not sue her husband except in 
a divorce proceeding or in a pro¬ 
ceeding to protect or recover her sep¬ 
arate property whenever he may have 
deserted or separated himself from 
her w'ithout sufficient cause or may 
have neglected or refused to support 
her did not deprive the wife of the 
right, previously enjoyed, to resort 
to equity to protect her rights with 
respect to her separate property, even 
though the case was not within the 
statutory exception.—Schomaker v. 
Schomaker, 93 A. 460, 247 Pa. 444— 
Ireland v. Ireland, 90 A. 911, 244 Pa. 
489—Heckman v. Heckman, 64 A. 425, 
215 Pa. 203, 114 Am.S.R. 953. 

(3) Some earlier cases, however, 
were to the effect that the act of 1893 
prohibits a suit in equity except 
where the husband had left the wife 
without sufficient cause or had failed 
to support her.—Reinhold v. Rein¬ 
hold, 7 Pa.Dist. 565—Johnston v. 
Johnston, 7 Pa.Dist. 555. 

(4) Since the amendment of the 
act of 1893 by the act of March 27, 
1913, P.L. p 14, which amendment 
eliminated from the exception as to 
the wife's separate property the pro¬ 
vision as to desertion, separation, 
or failure to support, it has been 


stated that the wife may not sue 
her husband either at law or in equi¬ 
ty during coverture except as pro¬ 
vided in such act of 1913.—McMillen 
V. McCullough, 31 Pa.Dist. & Co. 383. 

As sometimes stated, there is ju¬ 
risdiction in equity of suits between 
husband and wife to secure her sep¬ 
arate property.—^Novick v. Novick, 11 
X.E.2d 481, 299 Mass. 15—Taylor v. 
Ashe, 187 N.E. 548. 284 Mass. 182 
—Giles V. Giles, 181 N.E. 176, 279 
Mass. 284—^Weidman v. Weidman, 174 
N.E. 206, 274 Mass. 118, 76 A.L.R. 
1359—Druker v. Druker, 167 N.E. 638, 
268 Mass. 334—Moreau v. Moreau, 
145 N.E. 43. 250 Mass. 110—Gahm 
V. Gahm. 137 N.E. 876, 243 Mass. 374. 
rraad 

Wife may sue her husband in equi¬ 
ty to set aside fraudulent convey¬ 
ances and to protect her property 
where he has committed fraud 
against her.—Taylor v. Taylor, 9 
Tenn.App. 70. 

Fersoxial rights 

The right of the wife in this re¬ 
gard has never been extended to pro¬ 
tection of personal as distingruished 
from property rights except by stat¬ 
ute.—^Von Laszewski v. Von Laszew¬ 
ski, 133 A. 179, 99 N.J.Eq. 25. 

14. Pa.—Ireland v. Ireland, 90 A. 
911, 244 Pa. 489. 

30 C.J. p 954 note 14. 

Interference with peaceable enjoy¬ 
ment 

Wife may be entitled to an injunc¬ 
tion restraining him from interfer¬ 
ing with her peaceable enjoyment 
of her property.—^Lemon v. Lemon, 
81 S.E. 118, 141 Ga. 448. 

15. Mo.—^Woodward v. Woodward, 
49 S.W. 1001, 148 Mo. 241. 

Pa.—Orr v, Orr, 22 Pa,Dist. 887. 

30 C.J. p 952 note 87. 

16. Ill.—^Larison v. Larison, 9 Ill. 
App. 27. 

17. Iowa.—Rice v. Crozier, 117 N.W. 
984, 139 Iowa 629, 130 Am.S.R. 340. 

Md.—Cochrane v. Cochrane, 115 A. 
811, 139 Md. 530—Masterman v. 
Masterman, 98 A. 537, 129 Md. 167. 
Va.—Edmonds v. Edmonds, 124 S.E. 
415, 139 Va. 652. 

39 C.J. p 954 note 16, p 951 note 83 
[b]. 


In Pennsylvania 

(1) The act of June 8, 1893, P.L. 
p 345 § 3, which provided that the 
wife could not sue her husband ex¬ 
cept m a divorce proceeding or in 
a proceeding to protect or recover 
her separate property whenever he 
may have deserted or separated him¬ 
self from her without sufficient cause 
or may have neglected or refused to 
support her authorized her to sue him 
either in equity or at law with re¬ 
spect to her separate property when 
the case fell within the exception. 
—Dorsett v. Dorsett, 75 A. 593, 226 
Pa. 334—McMillen v. McCullough, 31 
Pa.Dist. & Co. 383. 

(2) For other cases in which such 
act of 1893 authorized the wife to 
sue her husband see Moorhouse v. 
Moorhouse, 6 Pa.Dist. 495, 19 Pa.Co. 
4S4. 

(3) For cases in which such act of 
1893 did not authorize suit see Gil- 
lan v. West, 81 A. 128, 232 Pa. 74— 
30 C.J. p 952 note 92. 

(4) Such act of 1893 as amended 
by the act of March 27, 1913, P.L. 
p 14, 48 Pa,St. § 111, so as to pro¬ 
vide that a married woman may not 
sue her husband except in a pro¬ 
ceeding for divorce or in a proceed¬ 
ing to protect and recover her sepa¬ 
rate property gave to a married wo¬ 
man, living with her husband, the 
right to sue him to protect or to re¬ 
cover her separate property.—Long 
v. Barnet, 14 Pa.Dist. & Co. 245. 

(5) Such act of 1913 authorizes 
either an action at law or a suit in 
equity with respect to the wife's 
separate property in a case within 
the exception.—McMillen v. McCul¬ 
lough, supra. 

(6) For cases in which the act of 
1913 authorized action see Jackson 
V. Jackson, 45 Dauph.Co. 160—Mertz 
v. Mertz, 27 Del.Co. 376, 52 York Leg. 
Rec. 47—^Wildoner v. Sutton, 34 Luz. 
Leg.Reg. 118. 

(7) For cases in which the act of 
1913 did not authorize action see 
Wakefield v. Wakefield, 25 A.2d 845, 
149 Pa.Super. 9, affirming 51 Dauph. 
Co. 409—Goldberg v. Goldberg, 51 
Dauph.Co. 16. 

Suing bnsband as thongli he were 
stranger 

(1) A wife may sue her husband to 
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rate property may be enforced by her against her 
husband in any form of action in the same manner 
that she might sue a stranger.18 Under some stat¬ 
utes a married woman may maintain an action to 
recover from her husband money expended out of 
her separate estate in discharge of an obligation 
resting primarily on him.^® 

The husband has been permitted to sue his wife 
in a court of equity to try the question whether 
property which he seeks to recover from her is her 
separate property.®® 

Actions on contract. Apart from statutory pro¬ 
visions authorizing the wife to sue, as a general 
rule in a proper case a suit in equity may be main¬ 
tained by the wife against her husband to enforce 
his contract with her with relation to her separate 
estate.®^ According to some cases, however, a con¬ 


tract or agreement for the repaj-ment of money of 
a wife’s separate estate lent by her to her husband 
cannot be enforced in equity in the absence of cir¬ 
cumstances raising equitable considerations,*-- and 
a suit in equity may not be maintained by a wife 
against her husband to enforce the payment of a 
promissory note made by the husband to a third per¬ 
son and transferred to the wife.-^ 

In the absence of statutory authorization a wife 
cannot maintain an action at law to recover mone> 
lent by her to her husband,-"^ or to enforce against 
her husband, as a personal obligation, a promissory 
note given by the husband to a third person and 
transferred to the wife.-^ lender some statutes, 
however, she may sue him to recover money lent 
to him from her separate estate,-® or on his prom¬ 
issory note executed by him to a third person which, 


enforce her right to the enjoyment, 
of her separate property as though 
he were a strarger.—Goodwin v. 
Goodwin. 13 N.Y.S.2d 894, 172 Misc. 
118. 

(2) With respect to her lands a 
wife may hold her husband to ac¬ 
count in connection with any trans¬ 
action with reference to such lands 
as though he were a stranger.— 
Edmonds v. Edmonds, 124 S.E. 415, 
139 Va. 652. 

18. Minn.—Gillespie v. Gillespie, 67 
N.W. 206, 64 Minn. 381. 

5;.T.—Wright v. Wright, 54 N.Y. 437, 
aflSrmed 59 Barb. 505. 

19. N.Y.—^De Brauwere v. De Brau- 
were, 96 N.E. 722, 203 N.Y. 460, 
38 L.R.A.,N.S., 508, affirming 129 
N.Y.S. 587, 144 App.Biv. 521, af¬ 
firming 126 N.Y.S. 221, 69 Misc. 472, 
and question certified 130 N.Y.S. 
1109, 145 App.Div. 920. 

Support of family 

(1) Under some statutes the wife 
may, under some circumstances, 
maintain an action to recover from 
her husband the amount expended by 
her from her o.wn funds, for the sup¬ 
port of herself and children.—De 
Brauwere v. De Brauwere, supra—30 
C.J. p 952 note 94 [b], [c]. 

(2) A wife abandoned by husband 
has cause of action against him to 
recover money spent for necessaries 
for herself, even though such mon¬ 
ey was the outcome of her own la¬ 
bor.—Kuhlbarsch v. Sauter, 10 N.Y. 
S.2d 996, 170 Misc. 955, affirmed 13 
N.Y.S.2d 844, 257 App.Div. 1038. 

(3) In view of statute removing 
wife's common-law disability to sue 
husband, abandoned wife has right 
arising out of quasi contract to re¬ 
cover from husband for necessaries 
she has furnished the family.—Bo- 
hun V. Kinasz, 200 A. 1015, 124 Conn. 
543. 


(4) Remedy afforded by Gen.St. 
1930 § 5155, as amended, is not ex¬ 
clusive.—Bohun V. Kinasz, supra. 

(5) Although a married woman 
may compel restitution by husband 
of money expended by her for her 
support out of her separate estate, 
she may, by her conduct, waive claim 
to reimbursement.—Manufacturers 
Trust Co. V. Gray, 297 N.Y.S. 184, 
251 App.Div. 482, motion to resettle 
order granted 298 N.Y.S. 1020, 252 
App.Div. 756, motion to dismiss ap¬ 
peal denied 14 N.B.2d 182, 277 N.Y. 
600, and modified on other grounds 16 
N.E.2d 373, 278 N.Y. 380, 117 A.L.R. 
1176. 

(6) A wife who uses her own mon¬ 

ey to pay household expenses or, 
while living apart from her husband, 
to pay for her own support, may seek 
reimbursement from husband only 
where he has promised such reim¬ 
bursement expressly or by implica¬ 
tion of fact or of law.—Manufac¬ 
turers Trust Co. V. Gray, 16 N.E.2d 
373 278 N.Y. 380, 117 A.L.R. 1176, 

modifying 297 N.Y.S. 184, 251 App. 
Div. 482, motion granted 298 N.Y.S. 
1020, 252 App.Div. 756, motion denied 
14 N.E.2d 182, 277 N.Y. 6-00. 

(7) Claim of wife against estate 
of husband see Executors and Ad¬ 
ministrators § 391. 

20. Mass.—Lombard v. Morse, 29 N. | 
E. 205, 155 Mass. 136, 14 L.R.A. 
273. 

21. Ark.—Lawler v. Lawler, 153 S. 
W. 1113, 107 Ark. 70. 

Me.—Perkins v. Blethen, 78 A. 574, 
107 Me. 443, 31 L.R.A.,N.S., 1148. 
j,—Gould V. Gould, 35 N.J.Eq. 37, 
affirmed 35 N.J.Eq. 562. 

30 C.J. p 953 note 13. 

Suit for money lent from separate es¬ 
tate 

Ark.—Lawler v. Lawler, 153 S.W. 

1113, 107 Ark. 70. 

30 C.J. P 953 note 13 [b], 
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Validity in equity of contract be¬ 
tween husband and wife in general 
see supra § 119. 

22. Mass.—Emerson v. Deming, 23 
N.E.2d 1016, 304 Mass. 478—Gahm 
V. Gahm, 137 N.E. 876, 243 Mass. 
374. 

Promissory note or other contract 
A suit in equity will not lie to 
enforce husband’s promissory note 
or other contract for payment of 
money to the wife, in the absence 
of some circumstance raising equi¬ 
table considerations.—Gahm v. Gahm, 
137 N.E. 876, 243 Mass. 374. 
lioan made prior to marriage 

(1) During coverture wife could 
not maintain an action in equity to 
recover money lent by her to her 
husband prior to marriage in the ab¬ 
sence of any special ground for equi¬ 
table relief.—Giles v. Giles, 181 N.E. 
176, 279 Mass. 2S4. 

(2) Fact that wife could not main¬ 
tain an action at law in such case 
did not of itself authorize her to 
sue in equity.—Giles v. Giles, supra. 

23. Mass.—^Wilson v. Bryant, 134 
Mass. 291. 

24. Mass.—Emerson v. Deming, 23 
N.B.2d 1016, 304 Mass. 478—Giles 
V. Giles, 181 N.E. 176, 279 Mass. 
284. 

Loan made prior to marriage 

During coverture wife cannot main¬ 
tain action at law against husband 
to recover money she lent husband 
prior to marriage.—Giles v. Giles, su¬ 
pra. 

25. Mass.— Wilson v. Bryant, 134 
Mass. 291. 

26. Iowa.—In re Deaner, 102 N.W. 
825, 126 Iowa 701. 106 Am.S.R. 

374 ’. 

yjL,—^De Baun v. De Baun, 89 S.E. 
239, 119 Va. 85. 

30 C.J. p 953 note 7, P 953 note t 
[a] (5). 



§ 395 


EVSBAND AND WIFE 


41 C.J.S. 


by transfer to her, has become part of her separate 
estate.27 The right of a married woman w-ho is en¬ 
titled to the value of her services as her separate 
property, under rules discussed supra §§ 258-261, 
to maintain an action at law to recover for such 
services against her husband and others has been 
upheld where he with such others is liable.^^ 

It has been held that, where a married woman 
leases her lands to a firm of which her husband is 
a member, she may, with his consent, obtain judg¬ 
ment against the firm for breach of the covenants 
in the lease.-^ 

The husband has been permitted to sue his wife 
in a court of law on a contract between them for 
the benefit of her separate estate,^0 and to sue her 
in equity to recover moneys advanced by him at her 
request in connection with the management of her 
separate estate and to establish a lien therefor on 


such estate.31 

Actions on contracts between husband and wife 
are discussed generally supra § 394. 

Actions sounding in tort. Particular statutes 
have been regarded as sufficient to permit action 
sounding in tort by a wife against her husband wdth 
respect to wrongs affecting her separate property.32 
Accordingly, under some statutes, the wife may 
maintain against her husband an action of eject¬ 
ment^^ or of forcible or unlawful detainer.34 So 
also in a proper case she may maintain against him 
replevin,where she lives apart from him,36 
inue,^'^ or an action against him for the conver¬ 
sion of her property.^^ 

In some jurisdictions, however, certain statutory 
provisions authorizing a married woman to sue have 
been regarded as insufficient to authorize her to 
maintain against her husband an action of eject- 


In Wisoonsiai, in a case in which 
the right of a married woman to 
maintain an action against her hus¬ 
band to recover the amount of a 
loan to him from her separate estate 
was recognized, the view was taken 
that, prior to the enactment of the 
statutory provision, St. § 6.015, for 
equal rights and privileges of women 
with men, a married woman could 
maintain an action against her hus¬ 
band with reference to her separate 
property and that her right to main¬ 
tain an action against husband to 
whom she had lent money was not 
enlarged, and no disability with ref¬ 
erence thereto was removed, by en¬ 
actment of such statutory provision. 
—Campbell v. Mickelson, 279 N.W. 73, 
227 Wis. 429. 

27. W.Va.—Hamilton v. Hamilton, 
121 S.E. 290, 95 W.Va. 387. 

30 C.J. p 953 note 9, p 954 notes 17, 

28. 

Acquisition hy will 

Under Code 1923 c 66 § 15, a mar¬ 
ried woman could sue her husband 
at law on a promissory note ex¬ 
ecuted by the husband to a third per¬ 
son, and which the wife held as leg¬ 
atee under the last will and testa¬ 
ment of the promisee, no right of 
contract between the husband and 
wife being involved.—Hamilton v. 
Hamilton, supra. 

28. Mich.—Benson v. Morgan, 14 N. 
W. 705, 50 Mich. 77. 

N.T.—Adams v. Curtis, 4 Lans. 164. 

29. Pa.—Preiler v. Kear, 19 A. 310, 
133 Pa. 40—Freiler v. Kear, 17 A. 
668, 126 Pa. 470, 3 L.R.A. 839. 

30. N.T.—Granger v. Granger, 2 N. 
Y.St. 211. 

31. N.Y.—^Alward v. Alward, 2 N.Y. 
S. 42, 15 N.T.Civ.Proc. 151. 

32. Ga.—Eddleman v. Eddleman, 189 


S.E. 833, 835, 183 Ga. 766, 109 A.L. 
R. 877, quoting Corpus Juris, and 
reversing 186 S.R 154, 53 Ga.App. 
368, and conformed to 190 S.E. 365, 
55 Ga.App. 333. 

Ill.—Chestnut v. Chestnut, 77 Ill. 
346—Martin v. Robson, 65 Ill. 129, 
16 Am.R. 578—^Emerson v. Clayton, 
32 Ill. 493—Larison v. Larison, 9 
Ill.App. 27. 

Ky.—Walker v. Walker, 284 S.W. 

1042, 215 Ky. 154. 

30 C.J, p 715 notes 61, 62. 

Willful and malicious destruction 
There is authority for the view 
that a wife may maintain an action 
against her husband for the willful 
and malicious destruction of her 
separate property.—She waiter v. 
Wood, Mo.App., 183 S.W. 1127. 

33. Mo.—Rudd v. Rudd, 2 S.W. 2d 
585, 318 Mo. 935. 

N.Y.—Goodwin v. Goodwin, 13 N.Y.S. 

2d 894, 172 Misc. 118. 

Va.—Humphreys v. Strong, 126 S.E. 
194, 141 Va. 146. 

30 C.J. p 954 note 21, p 952 note 90 
[b]. 

Sffect of joint occupation and use 
The view has been taken that the 
wife cannot maintain an action of 
ejectment against her husband when 
they are living together on the land 
and occupying and using it jointly.— 
Howard v. Turner, 152 S.W.2d 589, 
287 Ky. 206. 

34. Va.—Edmonds v. Edmonds, 124 
S.E. 415, 139 Va. 652. 

In Kentucky 

(1) In view of St. §§ 2127, 2128, 
wife was entitled to maintain forcible 
detainer against separated husband 
occupying her land as her tenant and 
refusing to quit after due notice.— 
Walker v. Walker, 284 S.W. 1042, 
215 Ky. 154. 


(2) But she cannot maintain such 
action when they are living togeth¬ 
er on the land and occupying and 
using it jointly.—Howard v. Turner, 
152 S.W.2d 589, 287 Ky. 206. 

35. D.C.—Notes v. Snyder, 4 F.2d 
426, 427, 55 App.D.C. 233, 41 A.L.R. 
1052, citing Corpus Juris. 

Ill.—Emerson v. Clayton, 32 Ill. 493. 
Mo.—Shewalter v. Wood, App., 183 S. 
W. 1127. 

Okl.—Bruner v. Hart, 62 P.2d 513, 178 
Okl. 222. 

Action against purchaser from hus¬ 
band 

In Florida, in view of various stat¬ 
utory provisions and Const, art 11 
§ 1, the right of a married woman to 
maintain by her next friend an action 
of replevin to recover personal prop¬ 
erty from a person who had purchas¬ 
ed such property from her husband 
has been upheld.—Tresher v. McEl- 
roy, 106 So. 79, 90 Fla. 372. 

36. Iowa.—Jones v. Jones, 19 Iowa 
236. 

Mich.—White v. White. 25 N.W. 490, 
58 Mich. 546. 

30 C.J. p 954 note 19. 

Assumpsit will not lie.—McDonald 
V. McDonald, 38 Pa.Co. 268. 

37. Ala.—Strength v. Thornton, 98 
So. 206, 19 Ala.App. 475. 

30 C.J. p 954 note 20. 

Administrator of deceased wife’s 
estate may maintain a suit in detinue 
against the husband for the recovery 
of personal property which has not 
come into administrator's hands.— 
Strength v. Thornton, supra. 

38. Ariz.—Eshom v. Eshom, 157 P. 
974, 18 Ariz. 170. 

Mich.—Carpenter v. Carpenter, 117 
N.W. 598, 154 Mich. 100. 

30 C.J. p 954 note 22. 
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an action of trespass and ejectment,or 
an action of trover.^i 

\ctions between husband and wife for torts gen¬ 
erally are discussed infra § 396. 

§ 396. - Actions for Tort 

a. General considerations 

b. Effect of statutes 

C- Effect of termination of coverture 


a. General Consideratioiis 

At common law neither spouse may maintain an ac¬ 
tion sounding in tort against the other. 

At common law neither spouse may maintain an 
action sounding in tort against the other.*^- This 
rule applies to injuries both to person'*^ and to 
property.*^"^ It is usually affirmed that the reason 
for, or basis of, the rule which denies the right of 
action is the common-law doctrine of the merger 
or unity of husband and wife,"^^ although a public 


39 . In New Jersey, in view of an 1 
express provision that anything in 
the statute which authorizes gen¬ 
erally a wife to sue to recover her 
property shall not enable husband 
or wife to sue each other except as 
heretofore, it has been held that the 
wife cannot maintain an action in ' 
ejectment against her husband.— 
Smith V. Smith, 133 A. 860, 4 N.J. J 
M?Sc. 596. 

40. In Rhode Island statutes de- 3 
fining the rights of married women ] 
with respect to their separate prop¬ 
erty and providing that a married • 
woman shall sue and be sued alone 
have been regarded as insufficient ^ 
to authorize an action at law of tres- j 
pass and ejectment by a wife against ^ 
her husband notwithstanding they < 
are not living together.—Kelley v. • 
Kelley, 153 A. 314, 51 R.I. 173. 74 A. 
L.R. 135. 

41. m Maine it has been held that a 
statute authorizing a married woman 
to prosecute or defend suits in her 
own name as though she were un¬ 
married or to prosecute or defend 
suits jointly with her husband does 
not authorize her to maintain an ac¬ 
tion of trover against her husband 
with respect to her separate prop¬ 
erty.—Smith V. Gorman, 41 Me. 405. 

42. Ga.—Eddleman v. Eddleman, 189 
S.E. 833, 835, 183 Ga. 766 , 109 A. 
L.R. 877, quoting Corpus Juris, and 
reversing 186 S.E. 154, 53 Ga.App. 
368, and conformed to 190 S.E. 365, 
55 Ga.App. 333—Carmichael v. Car¬ 
michael, 187 S.E. 116, 53 Ga.App. 
663. 

Iowa.—Aldrich v. Tracy, 269 N.W. 30, 
33, 222 Iowa 84, citing Corpus Ju¬ 
ris. 

Ky.—Broaddus v. Wilkenson, 136 S. 

W.2d 1052, 281 Ky. 601. 

Me.—Hobbs v. Hobbs, 70 Me. 383. 
N.J.—Sargearit v. Fedor, 130 A. 207, 

3 N.J.Misc. 832. 

N.Y.—Bindley v. Cusson, 22 N.T.S.2d 
516. 

N.C.—Howard v. Howard, 158 S.E. 
101, 200 N.C. 574. 

Ohio.—Leonardi v. Leonard!, 153 N. 
E. 93, 21 Ohio App. 110, citing 
Corpus Juris. 

Pa.—Cardamone v. Cardamone, 9 Pa. 
List. & Co. 723, 724, citing Corpus 
Juris. See Antonelli v. Matuella, 
31 Luz.Leg.Ileg. 469. 


Tenn.—State v. Kirby. 69 S.W.2d SS6. 1 
167 Tenn. 307—Tobin v. Gelrich, 1 
34 S.W.2d 1058, 162 Tenn. 96—Tay- : 
lor V. Taylor, 9 Tenn.App. 70, 74, ; 
citing Corpus Juris. 

Vt.—Comstock V. Comstock, 169 A. 
903. 106 Vt. 50. 

vVyo.—McKinney v. McKinney, 135 P. ■ 
2d 940, 942, citing Corpus Juris. 

30 C.J. p 714 note 53, p 954 note 32, 
p 955 note 44. 

Rule not changed 

Ky.—Broaddus v. Wilkenson, 136 S. 

W.2d 1052, 2S1 Ky. 601. 

Denial of remedy 

The immunity of a spouse from ac¬ 
tion by the other spouse does not 
mean that there is no right of ac¬ 
tion. but merely denies the remedy 
as against the spouse.—Broaddus v. 
Wilkenson, supra. 

43. D.C.—Spector v. Weisman, 40 P. 

2d 792, 59 App.D.C. 280. 

Minn.—Kyle v. Kyle, 297 N.W. 744. 
210 Minn. 204—Patenaude v. Pate- 
naude, 263 N.W. 546, 195 Minn. 523 
—^Woltman v. Woltman, 189 S.W. 
1022, 153 Minn. 217. 

Miss.—McLaurin v. McLaurm Furni¬ 
ture Co., 146 So. 877, 166 Miss. 180 
—Austin v. Maryland Casualty Co., 
105 So. 640—Austin v. Austin, 100 
So. 591, 136 Miss. 61, 33 A.L.R. 
1388. 

Mo.—Willott V. Willott, 62 S.W.2d 
1084. 333 Mo. 896, 89 A.L.R. 114. 
Mont.—Conley v. Conley, 15 P.2d 922, 
92 Mont. 425. 

Neb.—Emerson v. Western Seed & 
Irrigation Co., 216 N.W. 297, 116 
I Neb. 180. 

Pa.—Kaczorowki v. Kalkosmski, 184 
A. 663, 321 Pa. 438, 104 A.L.R. 1267 
—Cardamone v. Cardamone, 9 Pa. 
Dist. & Co. 723, 724, citing Corpus 
Juris. 

S.D.—Scotvold V. Scotvold, 298 N.W. 
266. 

Tenn.—Raines v. Mercer, 55 S.W.2d 
263, 264, 165 Tenn. 415, citing Cor¬ 
pus Juris. 

^.Va.—Poling v. Poling, 179 S.E 604, 
605, 116 W.Va. 187, citing Corpus 
Juris. 

Wyo.—McKinney v. McKinney, 135 P. 
2d 940, 942, citing Corpus Juris. 
According to the settled public 
policy of the state, one spouse may 
not maintain a civil action against 
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the other for personal injuries caused 
by such other’s tort.—Kyle v. Kyle, 
297 N.W. 744, 210 Minn. 204. 

In New York 

(1) Prior to the enactment of L. 

1937 c 669 § 1, amending Dom.Rel. 
L. § 57 by authorizing actions be¬ 
tween spouses for torts, considered 
infra subdivision b of this section, 
the rule stated in the text obtained. 
—Mertz V. Mertz, 3 N.E.2d 597, 271 
N.Y. 466, 108 A.L.R. 1120, affirming 
285 N.Y.S. 590, 247 App.Div. 712, 

affirming 284 N.Y.S. 83, 15S Misc. 85 
—Freethy v. Freethy, 42 Barb. 641 
—Lmdley v. Cusson, 22 N.Y.S.2d 516. 

(2) Wife could not recover of hus¬ 
band, nor husband of wife, for per¬ 
sonal injuries, whether negligent or 
willful.—Caplan v. Caplan, 198 N.E, 
23, 268 N.Y. 445, 101 A.L R. 1223, af¬ 
firming 27S N.Y.S. 475, 243 App.Div. 
456 —Schubert v. August Schubert 
Wagon Co., 164 N.E. 42. 249 N.Y. 253, 
64 A.L.R. 293, affirming 228 N.Y.S. 
604, 223 App.Div. 502, reversing 222 
N.Y.S. 115, 129 Misc. 578—Wadsworth 
v. Webster, 261 N.Y.S. 670, 237 App. 
Div. 319, affirming 257 N.Y.S. 386, 
143 Misc. 806. 

44 , Pa. —Cardamone v. Cardamone, 
9 Pa.Dist. & Co. 723, 724, citing 
Corpus Juris. 

Actions for torts affecting wife’s sep¬ 
arate property see supra § 395. 

45 . N.Y.—Newton v. Weber, 196 N.Y. 
S. 113, 119 Misc. 240—Bindley v. 
Cusson, 22 N.Y S.2d 516. 

Okl.—Courtney v. Courtney, 87 P.2d 
660, 184 Okl. 395. 

30 C.J. p 714 note 53, p 954 note 32. 
Other statement 

The common-law principle of non¬ 
liability for a tort committed by ei¬ 
ther husband or wife on the other 
was not based on the ground that 
the antenuptial property of the wife 
at marriage was acquired by the hus¬ 
band. but on the doctrine that hus¬ 
band and wife were, at common law, 
one person.—Leonardi v. Leonardi, 
153 N.E. 93, 21 Ohio App. 110. 
Personal tort 

(1) Rule stated in the text has 
been recognized specifically with re¬ 
spect to a personal tort. 

( Miss.—Scales v. Scales, 151 So. 551, 
168 Miss. 439. 

• N.Y.—Wadsworth v. Webster, 261 N. 
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policy which seeks to preserve or promote domes¬ 
tic peace and felicity has also been regarded as a 
reason for, or basis of, the rule.'^S 

With specific reference to the wife’s right of ac¬ 
tion, she cannot maintain an action against her hus¬ 
band for a personal tort in the absence of consti¬ 
tutional or statutory provision changing the com¬ 
mon-law rule;^^ as otherwise stated, in the absence 
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of such a provision she cannot maintain an action 
against him for an injury to her personas or char- 
acter.^9 In accordance with such rule it has been 
held or recognized that the wife cannot maintain an 
action against her husband for assault and battery,59 
for deliberately infecting her with a venereal dis¬ 
ease,for an injury to her person resulting from 
his negligence,52 nor can the wife maintain an ac- 


Y.S. 670, 237 App.Div. 319, affirm¬ 
ing 257 N.Y.S. 386, 143 Misc. S06. 
S.D.—Scotvold V. Scotvold, 298 N.W. 
266. 

(2) The immunity of the husband 
from liability for personal injuries 
inflicted on the wife is based on the 
common-law doctrine of the merger 
of the beings of husband and wife 
in the unity of marriage.—Mertz v. 
Mertz, 3 N.E.2d 597, 271 N.T. 466, 
108 A.L.R. 1120, affirming 2S5 N.T.S. 
590, 247 App.Div. 712, affirming 284 
N.Y.S. S3, 158 Misc. 85. 

(3) In Massachusetts the doctrine 
of identification still bars the mainte¬ 
nance of an action by a married wo¬ 
man against her husband for damag¬ 
es resulting from his negligence.— 
Coster V. Coster, 46 N.E.2d 509, 289 
N.Y. 438, affirming 30 N.Y.S.2d 816, 
262 App.Div. 995, leave to amend 
appeal denied 31 N.Y.S.2d 665, 263 
App.Div. 708. 

Merger or unity of husband and wife 
in general see supra § 5. 

46. N.J.—Hudson v. Gas Consumers’ 
Ass’n, 8 A.2d 337, 123 N.J.Law 252. 
N.Y.—Lindley v. Cusson, 22 N.Y.S.2d 
516. 

The immunity of a husband from 
suit by wife is based on public policy 
of preserving domestic peace and 
felicity.—Broaddus v. Wilkenson, 136 
S.W.2d 1052, 281 Ky. 601. 

Otherwise stated 

‘‘One of the reasons why a husband 
or wife cannot bring suit for a per- j 
sonal tort against the other, during | 
coverture at least, is that so to do 
would disturb and tend to disrupt the 
marriage and family relations, which 
it is the public policy of the state 
to protect and maintain inviolate.”— 
Patenaude v. Patenaude, 263 N.W. 
546, 547, 195 Minn. 523. 

47. U.S.—Paris v. Hope, C.C.A.Mo., 
298 F. 727, applying law of Mis¬ 
souri. 

Minn.—Karalis t. Karalis, 4 N.W. 2d 
632, 213 Minn. 31. 

Miss.—Austin v. Austin, 100 So. 591, 
136 Miss. 61, 33 A.L.R. 1388. 

Mo.—Mullally v. Langenberg Bros. 
Grain Co., 98 S.W.2d 645, 339 Mo. 
582—Rosenblum v. Rosenblum, 96 
S.W.2d 1082, 231 Mo.App. 276. 

N.J.—^Hudson v. Gas Consumers’ 
Ass'n, 8 A.2d 337, 123 N.J.Law 252 
—^Klinger v. Steffens, 6 A.2d 217, 

17 N.J.Misc. 118. 


N.Y.—Ackerson v. Kibler, 249 N.Y.S. 
629, 232 App.Div. 306, affirming 246 
N.Y.S. 580, 138 Misc. 695—Lapides 
v. Lapides, 256 N.Y.S. 798, 143 Misc. 
549—Bradford v. Utica Mut. Ins. 
Co., 39 N.Y.S.2d 810, considering 
law of Massachusetts. 

Pa.—Smith v. Smith, 14 Pa.Dist. & 
Co. 466. 

Vt.—Comstock V. Comstock, 169 A. 
903, 106 Vt. 50. 

Wis.—Boureston v. Boureston, 285 N. 
W. 426, 231 Wis. 666, considering 
law of Minnesota. 

ZutenHoual tort 

A married woman cannot sue her 
husband for an intentional personal 
tort committed during coverture.— 
Karalis v. Karalis, 4 N.W. 2d 632, 
213 Minn. 31. 

Act, or failure to comply with duty, 
connected with family relation 
Wife could not maintain action for 
damages against her husband for 
failure to supply her with necessaries 
of life or for any other act, or failure 
to comply with duty, connected with 
marital relation.—Decker v. Kedley, 
Alaska, 148 P. 681, 79 C.C.A. 305. 
Inducing marriage 

In the absence of contract a mar¬ 
ried woman has no cause of action 
against her husband, because they 
have become estranged and have 
agreed to live apart, for any dam¬ 
age she may have suffered by being 
induced to marry him, while the mar¬ 
riage contract remains unimpaired. 
—Seelau v. Seelau, 198 N.Y.S. 41. 

48. D.C.—Spector v. Weisman, 40 P. 

2d 792, 59 App.D.C. 280. 

Ga.—Eddleman v. Eddleman, 189 S. 
E. 833, 835, 183 Ga. 766, 109 A.L.R. 
877, quoting Corpus Juris, and re¬ 
versing 186 S.E. 154, 53 Ga.App. 
368, and conformed to 190 S.E. 365, 
55 Ga.App. 333. 

Iowa.—In re Dolmage's Estate, 212 N. 

W. 553, 203 Iowa 231. 

Md.—David V. David, 157 A. 755, 756, 
161 Md. 532, citing Corpus Juris. 
Okl.—Courtney v. Courtney, 87 P.2d 
660, 184 Okl. 395. 

Pa.—Smith v. Smith, 14 Pa.Dist. & 
Co. 466. See lams v, Weinsweig, 

2 Fay.Co.L.J. 303. 

30 C.J. p 955 note 35. 

In New York 

(1) Prior to the enactment of L. 
1937 c 669 § 1, amending Dom.Rel. 

L. § 57 by authorizing actions be- 
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tween spouses for torts, considered 
infra subdivision b of this section, 
the rule stated in the text obtained! 
—Caplan v. Caplan, 198 N.E. 23, 268 
N.Y. 445, 101 A.L.R. 1223, affirming 

278 N.Y.S. 475, 243 App.Div. 456_ 

30 C.J. p 955 note 35. 

(2) A wife could not sue husband 
for trespass on her person com¬ 
mitted by husband through his agent 
—Caplan v. Caplan, supra. 

(3) Negligent or willful trespass 
by husband on wife’s person was, 
however, an unlawful act, even 
though husband was exempt from 
liability for damage.—Mertz v. Mertz 
3 N.E.2d 597, 271 N.Y. 466, 108 A.l! 
R. 1120, affirming 285 N.Y.S. 590, 247 
App.Div. 713, affirming 284 N.YS 
83, 158 Misc. 85. 

Neither at law nor in equity can 
an action be maintained by a wife 
against her husband for personal 
injuries.—Von Laszewski v. Von Las- 
zewski, 133 A. 179, 99 N.J.Eq. 25. 

49. Ga—Eddleman v. Eddleman, 189 
S.E. 833, 835, 183 Ga. 766,’ 109 
A.L.R. 877, quoting Corpus Juris, 
and reversing 186 S.E. 154, 53 Ga. 
App. 368, and conformed to 190 S. 
E. 365, 55 GaApp. 333. 

30 C.J. p 955 note 35. 

Conspiracy to defame 
A wife could not maintain action 
against husband for conspiracy to 
defame her by causing false charge 
of adultery to be made against her 
in divorce suit.—Ewald v. Lane, 104 
F.2d 222, 70 App.D.C. 89, certiorari 
denied Lane v. Ewald, 60 S.Ct. 81, 
308 U.S. 568, 84 L.Bd. 477. 

50. Pa.—Smith v. Smith, 14 PaDist. 
& Co. 466. 

Tenn.—Wilson v. Barton, 283 S.W. 71, 
153 Tenn. 250. 

30 C.J. p 715 note 58, p. 955 note 37. 

51. Mich.—Bandfield v. Bandfield, 75 
N.W. 287, 117 Mich. 80, 72 Am.S.R. 
550, 40 L.R.A. 757. 

30 C.J. p 955 note 38. 

52. Ala.—Dawson v. Dawson, 138 
So. 414, 224 Ala. 13, applying law of 
Mississippi. 

D.C.—Spector v. Weisman, 40 P.2d 
792, 59 App.D.C. 280. 

Ind.—Blickenstair v. Blickenstaff, 167 
N.E. 146, 89 Ind.App. 529. 

Iowa.—In re Dolmage’s Estate, 212 
N.W. 553, 203 Iowa 231. 

Md.—Riegger v. Bruton Brewing Co.» 
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tion against husband for false imprisonment,^2 for 
malicious prosecution,^4 for libel,55 or for slander.56 

So also the husband cannot maintain an action 
against his wife for a personal tort in the absence 


of authorization by constitutional or statutory pro- 
vision,5^ as, for example, for her negligence re¬ 
sulting in personal injury to him,5S and his right 
to maintain an action of replevin against her has 


16 A.2d 99, 100» citing Corpus Ju¬ 
ris_David V. David, 157 A. 755. 

756, 161 Md. 532, citing Corpus Ju- 

nSs ^ n n -kT T-l 

3 ja,ss._Lubowitz v. Taines, 198 N.E. 

320. 321, 293 Mass. 39, citing Cor¬ 
pus Juris. 

3Iich.—Kircher v. Kircher, 2S6 N.W. 
120, 288 Mich. 669—Riser v. Riser, 
215 ' N.W. 290, 240 Mich. 402— 

Harvey v. Harvey, 214 N.W. 305, 
239 Mich. 142. 

:Minn.—Karalis v. Karalis, 4 N.W.2d 
632, 213 Minn. 31. 

3 ^iy 5 S.—Austin V. Maryland Casualty 
Co., 105 So. 640—Austin v. Austin, 
100 So. 591, 136 Miss. 61, 33 A.L.R. 
13SS. 

3I0— Mullally V. Langenberg Bros. 
Grain Co.. 98 S.W.2d 645, 339 Mo. 
582. 

—Miltimore v. Milford Motor Co., 
'l97 A. 330, 89 N.H. 272. 

■VY.—Schubert v. August Schubert 
" Wagon Co., 164 N.E. 42, 249 N.T. 
253, 64 A.L.R. 293, affirming 228 N. 
T.S. 604, 223 App.Div. 502, revers¬ 
ing' 222 N.Y.S. 115, 129 Misc. 578. 
Ohio.—^Leonard! v. Leonardi, 153 N. 
E. 93, 21 Ohio App. 110—Finn v. 
Finn, 19 Ohio App. 302. 

Pa.—See lams v. Weinsweig, 2 Fay, 
CO.L.J. 303. 

30 C.J. P 955 note 40. 

UTegligence in operation, or in inter¬ 
fering with operation, of automo¬ 
bile 

(1) A wife cannot, in the absence 
of statutory authorization, recover 
from her husband for his tort in the 
negligent operation of a motor ve¬ 
hicle in which they were riding at 
the time of the injury. 
jVla.—Dawson v. Dawson, 138 So. 414, 
224 Ala. 13, applying law of Mis¬ 
sissippi. 

Ga.—^Heyman v. Hey man, 92 S.E. 25, 
19 Ga.App. 634. 

Ind.—BlickenstafC v. Blickenstaff, 167 
N.E. 146, 89 Ind.App. 529. 
:Me_Sacknoff v. Sacknoff. 161 A. 
669, 131 Me. 280. 

Md.—Furstenburg v. Furstenburg, 
136 A. 534, 152 Md. 247. 

Mich.—Riser v. Riser, 215 N.W. 290, 
240 Mich. 402—Harvey v. Harvey, 
214 N.W”. 305, 239 Mich. 142. 
Minn.—Kyle v. Kyle, 297 N.W. 744, 
210 Minn. 204—Miller v. J. A. Tyr- 
holm & Co., 265 N.W. 324, 196 Minn. 
438 —^Woltman v. Woltman, 189 N. 
W. 1022, 153 Minn. 217. 

3£iss.—Austin V. Austin, 100 So. 591, 
136 Miss. 61, 33 A.L.R. 1388. 

Mont.—Kelly v. Williams, 21 P.2d 
58, 94 Mont. 19. 

N.H.—Gray v. Gray, 174 A. 508, 87 


N.H. 82, 94 A.L.R. 1404, applying 
law of Maine. 

^TC._Howard v. Howard, 158 S.E. 
101, 200 N.C. 574, applying law of 
New Jersey. 

Ohio.—Leonardi v. Leonardi, 153 N. 
E. 93, 21 Ohio App. 110—Finn v. 
Finn. 19 Ohio App. 302. 

Tenn.—Tobin v. Gelrich, 34 S.'W.2d 
1058, 162 Tenn. 96. 

Vt.—Comstock V. Comstock, 169 A 
903, 106 Vt. 50. 

(2) A like rule applies where in¬ 
juries to the wife result from the 
husband's negligence in interfering 
with her operation of an automo¬ 
bile.—Willott V. W”illott. 62 S.W”.2d 
1084, 333 Mo. 896, 89 A.L.R. 114. 

(3) Married woman has no cause 
of action against husband for injury 
resulting from negligent operation of 
automobile by husband’s employee.— 
Conley v. U. S. Fidelity & Guaranty 
Co., 37 P.2d 565, 98 Mont. 31—Con¬ 
ley V. Conley. 15 P.2d 922, 92 Mont. 
425. 

Husband and wife living together 
W”ife cannot maintain an action 
against her husband to recover dam¬ 
ages for personal injuries resulting 
from his negligence, where she was 
living with him at the time she was 
injured and at the time of the com¬ 
mencement of the action.—Oken v. 
Oken, 117 A. 357, 44 R.I. 291- 
In New York 

(1) Prior to the enactment of L. 
1937 c 559 § 1, amending Dom.Rel.L. 

§ 57, the effect of which amendment 
IS discussed infra subdivision b of 
this section, a wife did not have a 
right of action for personal injuries 
caused by the negligence of her hus¬ 
band.—Stonborough v. Preferred Ac¬ 
cident Ins. Co. of New York, 40 N.T. 
S.2d 480, 183 Misc. 339, affirmed 43 N. 
Y.S.2d 512 first case, 266 App.Div. 
S3S, appeal granted 43 N.Y.S.2d 512 
second case, 266 App.Div. 916. 

(2) The rule applied where the in¬ 

jury resulted from the negligent op¬ 
eration of a motor vehicle by the 
husband while husband and wife were 
riding in such vehicle.—Mertz v. 
Mertz, 3 N.E.2d 597, 271 N.Y. 466, 
108 A.L.R. 1120, affirming 285 N.Y. 
S. 590, 247 App.Div. 713, affirming 284 
N.Y.S.' 83, 158 Misc. 85—Caplan v. 
Capian, 198 NJB. 23, 268 N.T. 445, 
101 A.L.R. 1223, affirming 278 N.Y.S. 
475 243 App.Div. 456—Ackerson v. 

Kibler, 249 N.Y.S. 629. 232 App.Div. 
306, affirming 246 N.Y.S. 580, 138 
Misc. 695 —Perlman v. Brooklyn City 
R Co. 191 N.Y.S, 891. 117 Misc. 353, 
affirmed 194 N.Y.S. 971, 202 App.Div. 
822. 


53. Ill.—Main v. Main, 46 Ill.App. 
106. 

]Vie.—Abbott v. Abbott. 67 Me. 304, 24 
Am.R. 27. 

Mo.—Rogers v. Rogers, 177 S.W”. 382, 
265 Mo. 200. 

54. In New York 

(1) Prior to the enactment of L. 
1937 c 669 § 1, amending Dom.Rel.L. 

§ 57 by authorizing actions between 
spouses for torts, considered infra 
subdivision b of this section, the 
rule stated in the text obtained.— 
Allen v. Allen, 159 N.E. 656, 246 N. 
Y. 571, affirming 222 N.Y.S. 762, 220 
App.Div. 759. 

(2) Wife could not recover for ma¬ 
licious prosecution on account of hus¬ 
band’s having brought action to an¬ 
nul marriage, where neither w'ife’s 
person nor property was interfered 
with by use of provisional remedy in 
annulment action.—Lap ides v. La- 
pides, 256 N.Y.S. 798, 143 Misc. 549. 

55. U.S.—Clark v. Clark, D.C.N.Y., 
11 P.2d 871, affirmed, C.C.A., 11 F. 
2d 871—Faris v. Hope, C.C.A.M 0 ., 
298 F. 727, applying law of Mis¬ 
souri. 

56 . U.S.—Clark v. Clark, D.C.N.T., 11 
P.2d 871, affirmed, C.C.A., 11 F.2d 
871. 

30 C.J. p 955 note 36. 

57. Iowa.—^Aldrich v. Tracy, 269 N. 
W. 30, 222 Iowa 84. 

30 C.J. P 955 note 43. 

Conspiracy to effect false imprison¬ 
ment 

Husband cannot sue wife for con¬ 
spiring to cause false incarceration in 
insane asylum.—Rice v. Gray, 34 S. 
W.2d 567, 225 Mo.App. 890. 

In New York, in a case arising be¬ 
fore the enactment of L.1937 c 669 § 
1, amending Dom.Rel.L. § 57 by pro¬ 
viding for actions between spouses 
for torts causing personal injuries, 
the husband could not sue his wife 
for deceit by which he was induced 
to marry her.—^Kujek v. Goldman, 29 
N.Y.S. 294, 9 Misc. 34, 31 Abb.N.Cas. 
314, affirming 25 N.Y.S. 753, 5 Misc. 
360, and affirmed 44 N.E. 773, 150 N. 
T. 176, 55 Am.S.R. 670, 34 L.R.A. 156. 

58. Ohio.—^Leonardi v. Leonardi, 153 
N.E. 93, 21 Ohio App. 110. 

Negligent operation of automobile 
Husband could not maintain an ac¬ 
tion against his wife for damages 
for personal injuries resulting from 
her negligent operation of automobile 
while he was a passenger therein.— 
Poling V. Poling, 179 S.E. 604, 116 W, 
Va. 187. 
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been denied.^^ 

What law governs in determining whether there 
is a right of action for tort by one spouse against 
the other is discussed supra § 392. 

Antenuptial forts. At common law neither spouse 
may maintain an action against the other for a tort 
committed before marriage.®® As the rule is usually 
stated, at common law marriage extinguishes the 
right of action for a personal tort committed by one 
spouse against the other before marriage,®^ as, 
for example, where the woman who sustains the in¬ 
jury subsequently marries the tort-feasor,®2 even 
though they were living apart at the time the action 
was commenced.®® According to some cases, if 
plaintiff marries the tort-feasor after institution of 
her action against him for a tortious injury to her 
person, the action must be dismissed,®4 but, accord¬ 
ing to another view, the proceedings should be 
stayed unless and until the disability of plaintiff re¬ 
sulting from coverture shall be removed.®® 

Abatement of action by marriage of female de¬ 
fendant pending suit is discussed in Abatement and 
Revival § 98. The effect of statutes on the right 
of one spouse to sue the other for an antenuptial 
tort is discussed infra subdivision b of this section, 


and the effect of divorce on such right is discussed 
infra subdivision c of this section. 

Rights against persons acting Tinth spouse m com¬ 
mitting tort. At common law a married woman can¬ 
not maintain an action to recover damages from 
one who merely aided and assisted her husband in 
the commission of a personal tort against her,®6~ 
because the common-law rule requires the husband 
to join in the wife’s action for a personal tort and 
his complicity in the tort disables him from joining 
in an action against the third person.®*^ 

b. Effect of Statutes 

(1) General considerations 

(2) Personal torts 

(3) Torts affecting property 

(1) General Considerations 

some statutes relating to property of married women 
or authorizing them to sue as though unmarried do not 
change the common.law rule barring actions between 
husband and wife for torts, but other statutes authorize 
such actions. 

According to the construction given to certain 
general property acts relating to married women, 
such acts do not abrogate the common-law rule, dis¬ 
cussed generally supra subdivision a of this sec- 


59. Me.—Hobbs v. Hobbs, 70 Me. 
383. 

30 C.J. p 715 note 63. 

60. Minn.—Patenaude v. Patenaude, 
263 N.W. 546, 195 Minn. 523. 

ActioxL by wife aguinst husband 
Fla.—^Webster v. Snyder, 13S So. 755, 
103 Fla. 1131. 

61. Miss.—Scales v. Scales, 151 So. 
551, 168 Miss. 439, citing Corpus 
Juris. 

62. D.C.—Spector v. Weisman, 40 F. 
2d 792, 59 App.D.C. 280. 

Ga.—Carmichael v. Carmichael, 187 

S.E. 116, 53 Ga.App. 663. 

Ind.—Henneger v. Lomas, 44 N.E. 

462, 145 Ind. 287, 32 L.R.A. 848. 
Tenn.—Raines v. Mercer, 55 S.'W.2d 
263, 165 Tenn. 415. 

W.Va.—Staats v. Co-operative Trans¬ 
it Co., 24 S.E.2d 916. 

Wis.—Buckeye v. Buckeye, 234 N.W. 
342, 203 Wis. 248, applying law of 
Illinois. 

In the absence of statute abrogat¬ 
ing the common-law rule declaring 
husband and wife to be one person, 
rights of action for antenuptial 
wrongs of the husband to the wife 
are extinguished by their marriage. 
—Raines v. Mercer, 55 S.W.2d 263, 
165 Tenn. 415. 

'Rule not against public policy 
The common-law rule that mar¬ 
riage extinguishes all right of action 


by the wife against husband for ante¬ 
nuptial tort cannot be disregarded 
on ground of public policy.—Staats 
V. Co-operative Transit Co., W.Va., 24 
S.E.2d 916. 

Negligent operation of automobile 

(1) In absence of statute changing 
the rule, right of action against hus¬ 
band arising out of automobile ac¬ 
cident, existing in wife before mar¬ 
riage, was extinguished by marriage. 
—Scales V. Scales, 151 So. 551, 168 
Miss. 439. 

(2) The marriage of female plain¬ 
tiff and defendant pending action by 
her for personal injuries caused by 
defendant’s negligent operation of an 
automobile while plaintiff was a 
guest or passenger therein extin¬ 
guished her right to maintain the 
action. 

Mass.—Lubowitz v. Tames, 198 N.E. 
320, 293 Mass. 39. 

N.T.—Coster v. Coster, 46 N.E.2d 509, 
289 N.T. 438, affirming 30 N.T.S. 
2d 816, 262 App.Div. 995, leave to 
appeal denied 31 N.Y.S.2d 665, 263 
App.Div. 70S, applying law of Mas¬ 
sachusetts. 

63. Ga.—Carmichael v. Carmichael, 
187 S.E. 116, 53 Ga.App. 663. 

64. D.C.—Spector v. Weisman, 40 F. 
2d 792, 793, 59 App.D.C. 280, quot¬ 
ing Corpus Juris. 

N.T.—Newton v. Weber, 196 N.T.S. 

113, 119 Misc. 240. 

30 C.J. p 955 note 42. 

880 


Action properly disxnissed 
Mass.—Lubowitz v. Tames, 198 N.E. 
320, 293 Mass. 39. 

N.T.—Coster v. Coster, 46 N.E.2d 
509, 289 N.T. 438, affirming 30 N. 

T. S.2d 816, 262 App.Div. 995, leave 
to amend appeal denied 31 N.T.S. 
2d 665, 263 App.Div. 708. 

65. Pa.—Cardamone v. Cardamone, 9 
Pa.Dist. & Co. 723. 

66. D.C.—Ewald v. Lane, 104 F.2d 
222, 70 App.D.C. 89, certiorari de¬ 
nied Lane v. Ewald, 60 S.Ct. 81, 308 

U. S. 5C8, 84 L.Ed. 477. 

Ga.—Eddleman v. Eddleman, 189 S. 
E. 833, 835, 183 Ga. 766, 109 A.L.R. 
877, quoting Corpus Juris, and re¬ 
versing 186 S.E. 154, 53 Ga.App. 
368, and conformed to 190 S.E. 365, 
55 GaApp. 333. 

Me.—Sacknoff v. Sacknoif, 161 A. 669, 
131 Me. 280—Libby v. Berry, 74 Me. 
286, 43 Am.R. 589—^Abbott v. Ab¬ 
bott, 67 Me. 304, 24 Am.R. 27. 

N.J.—Cerruti v. Simone, 179 A. 257, 
13 N.J.Misc. 466. 

Pa.—But see Ellsworth v. Chacko, 20 
WashCo., Pa., 129. 

Liability of principal for tort of 
agent who is husband of injured 
person see Agency § 255. 

67. D.C.—Ewald v. Lane, 104 F.2d 
222, 70 App.D.C. 89, certiorari de¬ 
nied Lane v. Ewald, 60 S.Ct. 81, 
308 U.S. 568, 84 L.Ed. 477. 

N.J.—Cerruti v. Simone, 179 A. 257, 
13 N.J.Misc. 466. 
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tion, that one spouse may not sue the other in 
tort,®8 nor do some statutes authorizing a married 
woman to sue as though she were unmarried au¬ 
thorize an action in tort by a married woman 
against her husband, at least during coverture 
but other statutes authorize either spouse to sue 
the other in tort.'^^^ 

Whether particular statutes authorize actions be¬ 
tween spouses for personal torts is discussed in¬ 
fra subdivision b (2) of this section, and for torts 
affecting property generally infra subdivision b (3) 
of this section; whether statutes authorize wife 
to sue husband for torts affecting her separate 
property is discussed supra § 395. 

(2) Personal Torts 

Various statutes have been regarded as insufficient 
to authorize an action by one spouse against the other 
for a personal tort, while other statutes have been re¬ 
garded as sufficient to authorize such an action; op¬ 
posite conclusions in this regard reached in different 
jurisdictions do not result entirely from differences in 
the terms of the statutes considered, but result, in part 
at least, from different views as to whether a rule of 
strict construction applies or as to whether the public 
policy of the particular jurisdiction opposes actions be¬ 
tween husband and wife. 

According to the construction given various mar- 


§ 396 

ried women’s acts,*^^ including a statute providing 
that a married woman may sue or be sued as though 
she were a single woman,^- they have not abrogated 
the common-law rule, discussed supra subdivision a 
of this section, that actions between husband and 
wife for personal torts are not permissible, under 
a liberal construction, however other statutes of this 
class authorize such actions,and, by the express 
terms of some statutes, each spouse has a right of 
action against the other for a tort causing personal 
injury.'^^ 

Actions by zvife. While the opposite conclusions 
reached in different jurisdictions in determining 
whether the common-law rule that a wife cannot 
sue her husband for a personal tort has been ab¬ 
rogated by particular statutes may be explained in 
part by differences in the terms of the statutes con¬ 
sidered and construed,the sharp conflict of opin¬ 
ion in this regard may not be explained entirely 
by such difterences.'^® 

It has been held or recognized that the mainte¬ 
nance of such an action is not authorized by con¬ 
stitutional or statutory provisions that married wo¬ 
men are emancipated from all disabilities on account 
of coverture,''or by provisions for the holding of 


68. N.J.—Sargeant v. Fedor, 130 A. i 

207, 3 N.J.Misc. 832. 

69. Me.—Anthony v. Anthony, 188 A. 

724, 135 Me. 54. 

70. In New Tork 

(1) Laws 1937 c 669 § 1, amending 
Dom.Rel.L. § 57, has changed the 
common-law rule that one spouse is 
not competent to sue the other to 
recover damages for a tort on the 
theory that husband and wife are 
one.—Rozell v. Rozell, 22 N.E.2d 254, 
281 N.Y. 106, 123 A.L.R. 1015. 

(2) Under such statute, a husband 
is liable to his wife for tort.—Brad¬ 
ford V. Utica Mut. Ins. Co., 39 N.T.S. 
2d 810. 

(3) Such statute restricts removal 
of disability to causes of action ac¬ 
cruing after amendment has taken 
effect, and hence husband was enti¬ 
tled to have complaint brought by 
former wife against him and others 
dismissed as to himself, where cause 
of action accrued prior to enactment 
of amendment.—Lindley v. Cusson, 22 
N.Y.S.2d 516. 

Xu South Carolina 

(1) Although under S.C.Code § 400 
a married woman may sue and be 
sued as though she were unmarried, 
husband or wife seeking to maintain 
a tort action against the other must 
also show the possession of a right 
of action against defendant.—Sim¬ 
mons V. Simmons, D.C.S.C., 41 F. 
Supp. 545. 

(2) An action could not be main- 

41 O.J.S.-56 


tained by father of infant son 
against mother of son for damages 
for forcibly removing son from South 
Carolina, where father and mother 
had been living as husband and wife, 
since to permit such action would be 
contrary to the public policy of the 
state of South Carolina, in that such 
action would be highly conducive to 
domestic infelicity and tend to con¬ 
travene principle that welfare of the 
child is the prime consideration in 
any controversy affecting child’s cus¬ 
tody.—Simmons v. Simmons, supra. 

(3) In this connection, it has been 
stated that, as regards litigation be¬ 
tween husband and wife, the promo¬ 
tion of domestic felicity between 
them is a part of the public policy 
of South Carolina.—Simmons v. Sim¬ 
mons, supra. 

(4) Compare South Carolina cases 
infra subdivision b (2) of this sec¬ 
tion. 

71. Ga.—Eddleman v. Eddleman, 189 
S.E. 833, 835, 183 Ga. 766, 109 A.L. 
R. 877, quoting Corpus Juris, and 
reversing 186 S.E. 154, 53 Ga.App. 
368, and conformed to 190 S.E. 365, 
55 Ga.App. 333. 

Pa.— Kaczorowski v. Kalkosinski. 184 
A. 663, 321 Pa. 438, 104 A.L.R. 1267. 
Tenn.—Tobin v. Gelrich, 34 S.W.2d 
1038, 162 Tenn. 96. 

72. W.Va.—Poling v. Poling, 179 S.E. 
604, 116 W.Va. 187. 

73. S.D.—Scotvold v. Scotvold, 298 
N.W. 266. 


74. Xu New York 

(1) Rule that neither party could 
sue the other for a personal tort has 
been abrogated by L.1937 c 669 § 1, 
amending Dom.ReLL. 57.—Weidlich 
V. Weidlich, 30 N.Y.S.2d 326, 177 
Misc. 246. 

(2) Under act of 1937 each spouse 
has an action against the other for- 
negligent injury to person and such 
an action is no longer against public 
policy.—Stonborough v. Preferred Ac¬ 
cident Ins. Co. of New York, 40 N.Y. 
S.2d 480, 183 Misc. 339, affirmed 43 
N.Y.S.2d 512 first case, 266 App.Div. 
838, appeal granted 43 N.Y.S.2d 512 
second case, 266 App.Div. 916. 

75. Ark.—^Fitzpatrick v. Owens, 186 
S.W. 822, 187 S.W. 460, 124 Ark, 
167, L.R.A.1917B 774, Ann.Cas.l918C 
772. 

76. Okl.—Courtney v. Courtney, 87 
P.2d 660, 184 Okl. 395, pointing out 
opposite conclusions in the various 
jurisdictions. 

S.D.—Scotvold V. Scotvold, 298 N.W. 
266. 

77. Miss.—^Austin v. Austin, 100 So. 
591, 136 Miss. 61, 33 A.L.R. 1388. 

Tenn.—Tobin v. Gelrich, 34 S.W.2d 
1038, 162 Tenn. 96—Wilson v. Bar¬ 
ton, 283 S.W. 71, 153 Tenn. 250. 

30 C.J. P 715 note 67. 

Antenuptial tort 

The rule stated in the text has been 
recognized in determining that a 
married woman did not have the 
right to maintain an action against 
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a married woman’s property as her sole and sepa¬ 
rate propertyJS So also various statutes confer¬ 
ring on a married woman the right to sue,^^ in¬ 


cluding some statutes conferring, in rather general 
terms, the right to sue^^ as though she were unmar¬ 
ried or single,without conferring specifically the 


her husband for a personal tort com¬ 
mitted by him before their marriage. 
Miss.—Scales v. Scales, 151 So. 551, 
16S Miss. 439. 

Tenn.—Raines v. Mercer, 55 S.W.2d 
263, 165 Tenn. 415. 

78. N.J.—Von Laszewski v. Von 
Laszewski, 133 A. 179, 99 N.J.Eq. 
25. 

R.I.—Oken v. Oken, 117 A 357. 44 R. 
I. 291. 

Vt.—Comstock V. Comstock, 169 A. 
903, 106 Vt. 50. 

79. Mich.—Bandfield v. Bandfield, 75 
N.W. 287, 117 Mich. SO, 72 Am.S. 
R. 550, 40 L.R.A. 757. 

Minn.—Kyle v. Kyle, 297 K.W. 744, 
210 Minn. 204—Woltman v. Wolt- 
man, 189 X.W. 1022, 153 Minn. 217. 
Mont.—Conley v. Conley, 15 P.2d 922, 
92 Mont. 425. 

Wis.—Bourestom v. Bourestom, 285 
K.W. 426, 231 Wis. 666, consider¬ 
ing law of Minnesota. 

50 C.J. p 715 note 67, p 955 notes 34- 
40. 

Statute applicable to contracts 
Statutory provision authorizing a 
married woman to sue on all con¬ 
tracts made by her, without her hus¬ 
band being joined, does not author¬ 
ize action by married woman against 
her husband for injuries caused by 
his gross negligence in operating an 
automobile in which she was riding 
as a guest.—Comstock v. Comstock, 
169 A 903, 106 Vt. 50. 

Act, or failure to comply with duty, 
connected with marital relation 
Certain statutes of Alaska were 
regarded as not sufficient to authorize 
a wife to maintain an action against 
her husband for his failure to supply 
her with necessaries of life, or for 
any other act, or failure to comply 
with duty, connected with marital 
relation.—Decker v. Kedley, Alaska, 
148 F. 6S1, 79 C.C.A. 305. 

Antenuptial tort 

(1) St.l927 § 8616 did not entitle 
married woman to maintain action 
against husband for injuries sus¬ 
tained prior to marriage in automo¬ 
bile accident allegedly caused by hus¬ 
band’s negligence.—Patenaude v. 
Patenaude, 263 N.W. 546, 195 Minn. 
523. 

(2) Fact that, prior to marriage, 
she commenced action against de¬ 
fendant for the same cause, which 
action she subsequently dismissed, 
did not create any estoppel or entitle 
her to any relief in an action com¬ 
menced after the marriage.—Pate¬ 
naude V. Patenaude, supra. 

SO. Ind.—^Henneger v. Lomas, 44 N. 

E. 462, 145 Ind. 287, 32 L.R.A. 848. I 


Iowa.—In re Dolmage’s Estate, 212 
N.W. 553, 203 Iowa 231. 

N.J.—Hudson v. Gas Consumers’ 
Ass'n, 8 A.2d 337, 123 N.J.Law 252. 
N.C.—Howard v. Ho-ward, 158 S.E. 
101, 200 N.C. 574, applying law of 
New Jersey. 

30 C.J. p 715 note 67, p 955 notes 
34-40. 

Married woman to sue alone 

Statutory provision that married 
woman shall sue alone does not au¬ 
thorize wife to sue her husband for 
damages for personal injuries caused 
by his negligence.—Oken v. Oken, 117 
A. 357. 44 R.L 291. 

81. U.S.—Thompson v. Thompson, 
31 S.Ct. Ill, 218 U.S. 611, 54 L.Ed. 
1180, 30 L.R.A,N.S.. 1153, 21 Ann. 
Cas. 921, affirming 31 App.D.C. 557 
—Faris v. Hope. C.C.AMo., 298 F. 
727, applying law of Missouri. 

D.C.—Ewald v. Lane, 104 F.2d 222, 
70 App.D.C. 89, certiorari denied 
Lane v. Ewald, 60 S.Ct. 81, 308 U.S. 
568, 84 L.Ed. 477—Spector v. Weis- 
man, 40 F.2d 792, 59 App.D.C. 280. 
Me.—Sacknoff v. Sacknoff, 161 A. 669, 
131 Me. 280. 

Md.—David v. David, 157 A. 755, 161 
Md. 532—Furstenburg v. Fursten- 
burg, 136 A. 534, 152 Md. 247. 
Mich.—^Harvey v. Harvey, 214 N.W. 
305, 239 Mich. 142. 

Mo.—^Willott V. Willott, 62 S.W.2d 
1083, 333 Mo. 896, 89 A.L.R. 114— 
Rosenblum v. Rosenblum, 96 S.W. 
2d 1082, 231 Mo.App. 276. 

Mont.—Kelly v. Williams, 21 P.2d 
58, 94 Mont. 19—Conley v. Conley, 
15 P.2d 922, 92 Mont. 425. 

Neb.—^Emerson v. Western Seed & 
Irrigation Co., 216 N.W. 297, 116 
Neb. 180. 

Tenn.—Tobin v. Gelrich, 34 S.W.2d 
1058, 162 Tenn. 96—^Wilson v. Bar¬ 
ton, 283 S.W. 71, 153 Tenn. 250. 
30 C.J. p 715 note 67, p 955 notes 34— 
40. 

New right or cause of action not cre¬ 
ated 

(1) In some cases the wife's right 
to sue her husband for a personal 
tort has been denied on the ground 
that the purpose of statutes authoriz¬ 
ing married women to sue as though 
they were unmarried or single is to 
give a married woman the right to 
sue separately or independently, and 
not to create a right of action against 
the husband. 

U.S.—Thompson v. Thompson, 31 S. 
Ct. Ill, 218 U.S. 611, 54 L.Ed. 1180 
30 L.R.A,N.S., 1153, 21 Ann.Cas. 
921, affirming 31 App.D.C. 557. 

Md.—David v. David, 157 A. 755, 161 
Md. 532—Furstenburg v. Fursten¬ 
burg, 136 A. 534, 152 Md. 247.^ 

(2) As sometimes stated, such a 
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statute relates to remedies or proce¬ 
dure only and does not create any 
new cause of action. 

Mich.—Harvey v. Harvey, 214 xw 
305, 239 Mich. 142. 

Va.—Keister v. Keister, 96 S.E. 315 
123 Va. 157, 1 A.L.R. 439. 

W.Va.—Staats v. Co-operative Trans¬ 
it Co., 24 S.E.2d 916. 

Statute authorizing husband and 
wife to sue each other 

(1) Statute authorizing married 
woman to sue as though she were 
not married, even in connection with 
another statute providing that ‘bus- 
band and wife may sue each other,” 
does not authorize an action by the 
wife against her husband for a per¬ 
sonal tort.—Austin v. Maryland Cas¬ 
ualty Co., Miss., 105 So. 640. 

(2) The rule has been recognized 
in denying the right of a married 
woman to sue her husband for a per¬ 
sonal tort committed prior to their 
marriage.—Scales v. Scales, 151 So. 
551, 168 Miss. 439. 

Negligence 

Wife could not maintain action 
against husband for personal injury 
caused by his negligent act, under 
Gen.Code §§ 7995-8004, 11245.—Leon- 
ardi v. Leonard!, 153 N.E. 93, 21 Ohio 
App. 110—Finn v. Finn, 19 Ohio App. 
302. 

Antenuptial tort 

It has been held that a statute of 
the type described in the text did not 
change the common-law rule that 
antenuptial right of action for per¬ 
sonal tort was extinguished by mar¬ 
riage of injured woman to tort-feas¬ 
or. 

D.C.—Spector v. Weisman, 40 F.2d 
792, 59 App.D.C. 280. 

Miss.—Austin v. Austin, 100 So. 591, 
136 Miss. 61, 33 A.L.R. 1388. 

Tenn.—Raines v. Mercer, 55 S.W.2d 
263, 165 Tenn. 415. 

W.Va.—Staats v. Co-operative Trans¬ 
it Co., 24 S.E.2d 916. 

In New York 

(1) In cases which were governed 
by the law as it stood prior to L. 
1937 c 669 § 1, amending Dom.Rel. 
L. § 57, by expressly giving a right 
of action to a married woman against 
her husband for personal torts, it was 
held or recognized that the provision 
of such section that a married wo¬ 
man shall have a right of action for 
injuries to her person or character 
and injuries arising out of the mari¬ 
tal relation in all cases in which an 
unmarried woman or a husband now 
has a right of action by law did not 
give a married woman a right of ac¬ 
tion for personal injuries.—Schubert 
V. August Schubert Wagon Co., 164 
N.E. 42, 249 N.Y. 253, 64 A.L.R. 293. 
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right to maintain an action against her husband for 
a personal tort, have been regarded as insufficient 
to permit her to maintain such an action, the reason 
for such conclusion sometimes given being that, as 
a statute in derogation of the common law, it is to 
be strictly construed^^ and will not be construed to 
grant any greater power than its terms express^^ 
or to alter the common-law rule further than ex¬ 
pressed in the statute or necessarily implied.^^ In 
some cases in which the courts have declined to give 
a construction of statutes which would permit the 

affirming 228 N.T.S. 604, 223 App.Div. 

502, reversing 222 N.T.S. 115, 129 
Misc. 578—Allen v. Allen, 159 N.E. 

656, 246 N.T. 571, affirming 222 N.Y. 
g. *762, 220 App.Div. 759—^Abbe v. 

Abbe, *48 N.T.S. 25, 22 App.Div. 483 
l-Stonborough v. Preferred Accident 
Ins. Co. of New Tork, 40 N.T.S.2d 
4So! 180 Misc. 339, affirmed 43 N.T.S. 

?d 512 first case, 266 App.Div. 838, 
appeal granted 43 N.T.S.2d 512 sec¬ 
ond case, 266 App.Div. 916—^Wads¬ 
worth V. Webster, 257 N.T.S. 386, 

143 Misc. 806, affirmed 261 N.T.S. 670, 

237 App.Div. 319—Acker son v. Kib- 
ler, 246 N.T.S. 580, 138 Misc. 695, af¬ 
firmed 249 N.T.S. 629, 232 App.Div. 

306 —Perlman v. Brooklyn City R. 

Co., 191 N.T.S. 891, 117 Misc. 353, 
affirmed 194 N.T.S. 971, 202 App.Div. 

S22. 

(2) Under earlier statutes a like 
rule was recognized or applied.— 

Schultz V. Schultz, 89 N.T. 644, re¬ 
versing 27 Hun 26—Longendyke v. 

Longendyke, 44 Barb. 366—Freethy 
V. Freethy, 42 Barb. 641. 

(3) Express provision for right of 
action is considered infra note 96. 

In Pennsylvania 

(1) Under the act of June 8, 1893, 

P.L. p 334, as amended by the act 
of March 27, 1913, P.L. p 14, 48 St. 

§ 111, providing that a woman may 
sue in all respects, and with the same 
effect, results, and consequences as 
an unmarried person, but that she 
may not sue her husband except in 
a proceeding for divorce or in a 
proceeding to protect and recover her 
separate property, the right of a 
married woman to sue her husband 
for a personal tort has been denied, 
the term "separate property,” as used 
in the statute, not being broad 
enough to include an unliquidated 
claim for personal injury.—^Algard v. 

Algard, 39 Pa.Dist. & Co. 486—Shoy- 
er V. Shoyer, 36 Pa.Dist. & Co. 673— 

Smith V. Smith, 14 Pa.Dist. & Co. 

466—Cardamone v. Cardamone, 9 Pa. 

Dist. & Co. 723. 

(2) The rule was applied in deny¬ 
ing the right of the wife to recover 
in a suit in equity for personal in¬ 
juries resulting from the husband's 
negligent operation of an automo¬ 
bile.—^Algard v. Algard, supra. 


wife to sue, it has been asserted that such construc¬ 
tion would tend to violate a public policy which 
seeks to promote domestic peace and unity.^® 
According to some authorities, however, even in 
the absence of express authorization, a wife may 
maintain an action against her husband for a per¬ 
sonal tort under constitutional or statutory provi¬ 
sions conferring on her, in broad general terms, the 
right to sue as though she w'ere unmarried or sin¬ 
gle,or under statutes which manifest a general 
purpose that the legal identity of the wife shall be 


(3) In an action by a married wo¬ 
man against her husband to recover 
for personal injuries due to his neg¬ 
ligent operation of an automobile 
m which she was a passenger, plain¬ 
tiff's claim to recover on the theory 
that the real defendant was an in¬ 
surance company which had insured 
the husband with respect to liability 
and, therefore, that the reason for 
the rule of personal immunity of the 
husband, namely, the policy of pre¬ 
serving a domestic peace and felicity, 
did not exist, was denied in view of 
the statutory prohibition.—Shoyer v. 
Shoyer, supra. 

82. Ga.—Heyman v. Hey man, 92 S. 
E. 25, 19 Ga.App. 634. 

30 C.J. p 952 note 91. 

83. Mo.—Willott V. Willott, 62 S. 
W.2d 1084, 333 Mo. 896, 89 A.L.R. 
114—Rogers v. Rogers, 177 S.W. 
382, 265 Mo. 200. 

84. Tenn.—Lillienkamp v. Rippetoe, 
179 S.W. 628, 133 Tenn. 57, L.R.A. 
1916B 881, Ann.Cas.l917C 901. 

86. N.T.—Newton v. Weber, 196 N. 
T.S. 113. 

30 C.J. p 715 note 67, p 955 notes 35- 
40. 

86. N.H.—Miltimore v. Milford Mo¬ 
tor Co., 197 A. 330, 89 N.H. 272— 
Gilman v. Gilman, 95 A. 657, 78 N. 
H. 4, L.R.A.1916B 907. 

In Arkansas it has been held that 
the wife may sue her husband for 
a personal tort under a statute con¬ 
ferring the rights to contract, to sue 
and to be sued, and in law in equity 
to enjoy all rights, as though she 
were a feme sole.—Katzenberg v. 
Katzenberg, 37 S.W.2d 696, 183 Ark. 
626—Fitzpatrick v. Owens, 186 S.W. 
832, 124 Ark. 167, 187 S.W. 460, L. 
R.A.1917B 774, Ann.Cas.l918C 772. 

In Colorado the right of a married 
woman to sue her husband for a per¬ 
sonal tort apparently is based on the 
constitutional provision. Const, art 
2 § 6, that courts of justice shall be 
open to every person and a speedy 
remedy afforded for every injury to 
person, property, or character, and 
the statutory provision, Comp.L. § 
5577, that any woman may, while 
married, sue in all matters having 
relation to her property, person, or 
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reputation, in the same manner as 
though she were sole.—Rains v. 
Rains, 46 P.2d 740. 97 Colo. 19. 

In North Carolina statutory provi¬ 
sions that damages for personal in¬ 
juries or other tort may be recovered 
by a married woman suing alone and 
that a married woman may sue alone 
when the action is between herself 
and husband have been regarded as 
sufficient to authorize an action by 
a married woman against her hus¬ 
band for personal tort.—Etheredge 
V. Cochran, 146 S.E. 711, 196 N.C. 
681—Roberts v. U. S. Fidelity & 
Guaranty Co., 125 S.E. 611, 188 N. 
C. 795—Roberts v. Roberts. 118 S.E. 
9, 185 N.C. 566, 29 A.L.R. 1479—Cro¬ 
well V. Crowell, 105 S.E. 206, 180 N. 
C. 516, rehearing denied 106 S.E. 149, 
181 N.C. 66. 

In North Dakota, under statutory 
provision that, after marriage, wife 
has, with respect to property, con¬ 
tracts, and torts, the same capacity 
and rights and is subject to the same 
liability as before marriage, and in 
all actions by or against her she shall 
sue and be sued in her own name, 
a married woman may maintain an 
action against her husband for dam¬ 
ages for personal injuries.—Fitzmau- 
rice V. Fitzmaurice, 242 N.W. 526, 
62 N.D. 191. 

In South Carolina 

(1) Under statutory provision. Code 
§ 400, that a married woman may 
sue and be sued as though she were 
unmarried, and that, when the ac¬ 
tion is between herself and her hus¬ 
band, she may sue or be sued alone, 
the right of a married woman to sue 
her husband for damages for a per¬ 
sonal tort has been upheld.—Pardue 
V. Pardue, 166 S.E. 101, 167 S.C. 129. 

(2) The right of the wife to sue 
was upheld in an earlier case in 
which various statutes were consid¬ 
ered.—Prosser v. Prosser, 102 S.E. 
787, 114 S.C. 45. 

In. Wisconsin. 

(1) In holding that a married wo¬ 
man could maintain an action against 
her husband for a personal tort, the 
court considered and construed the 
statutory provision, L.1921 c 529, St. 
§ 6.015, for equal rights of women 
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retained during coverture and shall not be merged 
in that of the husband,S? and, according to some 
cases, she may maintain an action even though she 
and her husband were living together at all times 
involved in the action.^S In some jurisdictions, in 
determining what the wife may sue, it has been 
pointed out that the rule requiring strict construc¬ 
tion of statutes in derogation of the common law 
does not obtain in the particular jurisdiction,^^ and 
in some cases the courts have applied a rule of lib¬ 
eral construction in favor of her right to sue.^O 


In some cases the courts have declined to recognize 
the existence of a public policy involving the mar¬ 
riage relation, which would prevent the maintenance 
of the action.^^ 

With respect to particular personal torts, it has 
been held or recognized under various statutes, even 
in the absence of express authorization, that a wife 
may sue her husband for assault and battery,92 fQj- 
wrongfully and recklessly infecting her with a ve¬ 
nereal disease^S for negligence resulting in person¬ 
al injuries,^^ and, likewise, it has been held that a 


with men, and also other statutes, in¬ 
cluding L.lSSl c 99, St. § 246.07, pro¬ 
viding that any married woman may 
bring and maintain an action in her 
own name for any injury to her per¬ 
son and character the same as though 
she were sole, and finally stated that, 
under the act of 1S81, a wife may 
bring an action against her husband 
for injuries to her person or charac¬ 
ter the same as she might do if she 
were a feme sole.—Wait v. Pierce, 

209 N.W. 475, 191 Wis. 202, 48 A.L.R. 
276, opinion adhered to on rehearing 

210 N.W. 822, 191 Wis. 202. 48 A.L. 
R. 276. 

(2) In a later case in which the 
right of a married woman to main¬ 
tain an action against her husband 
for a personal tort was recognized. 
It was stated that the decision in 
Wait V. Pierce, sjipra, “was planted 
squarely upon our statute, section 
6.015, which was construed as au¬ 
thorizing an action by the wife 
against her husband."—Fontaine v. 
Fontaine, 238 N.W. 410, 205 Wis. 570. 

(3) Without designating the par¬ 
ticular statute, it has been stated 
that a wife, by reason of the pro¬ 
visions of the statute, may maintain 
an action against her husband for 
damages due to his wrongful act.— 
Hensel v. Hensel Tellow Cab Co., 
245 N.W. 159, 209 Wis. 489. 

S7. Ala.—Johnson v. Johnson, 77 So. 

335, 201 Ala. 41, 6 A.L.R. 1031. 
■Conn.—Bushnell v. Bushnell, 131 A. 
432, 103 Conn. 583, 44 A.L.R- 785 
—Brown v. Brown, 89 A. 889, 88 
Conn. 42, 52 L.R.A.,N.S., 185, Ann. 
Cas.l915D 70. 

Okl.—Courtney v. Courtney, 87 P.2d 
660, 184 Okl. 395—Fiedler v. Fied¬ 
ler, 140 P. 1022, 42 Okl. 124, 52 L.R. 
A.,N.S., 189. 

S.D.—Scotvold V. Scotvold, 298 N.W. 
266. 

In Wyoming a j’udgment holding 
that wife could not maintain action 
against husband for injuries sus¬ 
tained by her because of husband’s 
gross negligence in operation of au¬ 
tomobile in which wife was riding 
was affirmed by the supreme court, 
one justice being of the opinion that 
a wife has no right to sue her hus¬ 
band for tort and another justice 


being of opinion that she has no right 
to do so in absence of liability in¬ 
surance, and the other justice dis¬ 
senting on ground that such action is 
maintainable irrespective of liability 
insurance.—McKinney v. McKinney, 
135 P.2d 940. 

88. Okl.—Courtney v. Courtney, 87 
P.2d 660. 184 Okl. 395. 

89. Okl.—Courtney v. Courtney, su¬ 
pra—Fiedler v. Fiedler, 140 P. 1022, 
42 Okl. 124, 52 L.R.A..N.S.. 189 

S.D.—Scotvold V. Scotvold, 298 N.W. 
266. 

90. Okl.—Courtney v. Courtney, 87 
P.2d 660, 184 Okl. 395. 

Wis.—Wait V. Pierce, 209 N.W. 475, 
191 Wis. 202, 48 A.L.R. 276, opinion 
adhered to on rehearing 210 N.W. 
822. 191 Wis. 202, 48 A.L.R. 276. 

91. Ark.—Fitzpatrick v. Owens, 186 
S.W. 822, 187 S.W. 460, 124 Ark. 
167, L.R.A.1917B 774, Ann.Cas.l918C 
772. 

Conn.—Brown v. Brown, 89 A. 889, 88 
Conn. 42, 52 L.R.A.,N.S., 185, Ann. 
Cas.l915D 70. 

Okl.—Courtney v. Courtney, 87 P.2d 
660, 184 Okl. 395—Fiedler v. Fied¬ 
ler, 140 P. 1022, 42 Okl. 124, 52 L.R. 
A.,N.S., 189. 

S.D.—Scotvold V. Scotvold, 298 N.W. 
266. 

Wis.—Wait V. Pierce, 209 N.W. 475, 
191 Wis. 202, 48 A.L.R. 276, opin¬ 
ion adhered to on rehearing 210 
N.W. 822, 191 Wis. 202, 48 A.L.R. 
276. 

92. Ala.—Harris v. Harris, 100 So. 
333, 211 Ala. 222—Hayes v. Hayes, 
74 So. 737, 15 Ala.App. 621. 

N.H.—Gilman v. Gilman, 95 A. 657, 
78 N.H. 4, L.R.A.1916B 907. 

S.C.—Prosser v. Prosser, 102 S.E. 787, 
114 S.C. 45. 

30 C.J. p 955 note 37 [a] (1). 

Damages for separation from hus¬ 
band and home were not recoverable 
by the wife in an action by her 
against her husband for assault and 
battery.—Johnson v. Johnson, 77 So. 
335, 201 Ala. 41, 6 A.L.R. 1031. 

83. N.C.—Crowell v. Crowell, 105 S. 
E. 206, 180 N.C. 516, rehearing de¬ 
nied 106 S.E. 149, 181 N.C. 66. 

94. Ark.—Katzenberg v. Katzenberg, 
37 S.W.2d 696, 183 Ark. 626. 
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N.C.—Bogen v. Bogen, 12 S.E.2d 649, 
219 N.C. 51—Alberts v. Alberts 8 
S.E.2d 523, 217 N.C. 443—York'v 
York, 194 S.E. 486, 212 N.C. 695— 
Earle v. Earle, 151 S.E. 884, 198 
N.C. 411—Roberts v. Roberts, 118 
S.E. 9. 185 N.C. 566, 29 A.L.R. 1479 
N.D.—Fitzmaurice v. Fitzmaurice 24‘> 
N.W. 526. 62 N.D. 191. 

S.C—Pardue v. Pardue, 166 S.E. 101 
167 S.C. 129. 

Wis.—Wait V. Pierce, 209 N.W. 475 
191 Wis. 202, 48 A.L.R. 276. opinion 
adhered to on rehearing 210 N.W. 
822, 191 Wis. 202, 48 A.L.R. 276. 

Otherwise stated 

Wife may sue husband for personal 
injuries, due to his negligence, except 
as her right is modified by statute, 
or affected by marriage relationship. 
—Bushnell v. Bushnell, 131 A. 432, 
103 Conn. 583, 44 A.L.R. 785. 

Negligent operation, or interference 
with operation, of automobile 

(1) A married woman may sue her 
husband for personal injuries result¬ 
ing from his negligent operation of 
an automobile while she was riding 
with him. 

Ala.—Bennett v. Bennett, 140 So. 378, 
224 Ala. 335. 

Colo.—Rains v. Rains, 46 P.2d 740, 97 
Colo. 19. 

Conn.—Kalamian v. Kalamian, 139 A 
635, 107 Conn. 86—Bushnell v. 

Bushnell, 131 A. 432, 103 Conn. 583, 
44 A.L.R. 785. 

N.C.—Alberts v. Alberts, 8 S.E.2d 523, 
217 N.C. 443—York v. York, 194 S. 
E. 486, 212 N.C. 695—Roberts v. 
U. S. Fidelity & Guaranty Co., 125 
S.E. 611, 188 N.C. 795—Roberts v. 
Roberts, 118 S.E. 9, 185 N.C. 566, 29 
A.L.R. 1479. 

N.D.—Fitzmaurice v. Fitzmaurice, 242 
N.W. 526, 62 N.D. 191. 

Okl.—Courtney v. Courtney, 87 P.2d 
660, 183 Okl. 395. 

S.D.—Scotvold V. Scotvold, 298 N.W. 
266. 

Wis.-^Forbes v. Forbes, 277 N.W. 112, 
226 Wis. 477—Fontaine v. Fontaine, 
238 N.W. 410, 205 Wis. 576. 

(2) So also she may sue for per¬ 
sonal injuries resulting from his neg¬ 
ligent interference with her opera¬ 
tion of an automobile. 
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^•ife may sue her husband for false imprisonment.^® 

By the express terms of some statutes a husband 
IS subject to an action by his wife for torts result¬ 
ing in personal injury.96 

4ctions by husband. Various constitutional or 
statutory provisions have been regarded as insufii- 
cient to authorize a husband to maintain an action 
against his wife for a personal tort,^^ as, for ex¬ 
ample, a statute providing generally that a married 
woman may sue or be sued as though she were not 
married or were single.^s By the express terms of 
some statutes a husband may maintain an action 
against his wife for torts resulting in personal in- 
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It has been held that the marriage of a female 
tort-feasor to the injured man after the commis¬ 
sion of a personal tort does not impair or alter her 
liability, in view of statutory provisions that, where 
an action is between a married woman and her hus¬ 
band, she ma}' be sued alone and that the liability' 
of a feme sole for damages incurred before mar¬ 
riage shall not be impaired or altered b^' marriage.^ 

Rights against persons acting zviih spouse iu com¬ 
mitting tort. Where a statute authorizes a married 
woman to sue alone for torts committed against her, 
according to some cases she ma}" maintain an action 
against a person who cooperated with her husband 
in the commission of a personal tort against her,- 


j^la.—Penton v. Penton, 135 So. 481, 

223 Ala. 2S2. 

—Jernigan v. Jernigan, 178 S.E. 

^ 587, 207 N.C. 831—Jernigan v. 

Jernigan. 175 S.E. 713, 207 N.C. 851. 

(3) Wife’s action against husband 
for personal injuries resulting from 
his negligent operation of automobile 
is not constructively fraudulent 
or otherwise illegitimate; in such 
case community of interest is con¬ 
sideration tending only to affect their 
credibility.—Kalamian v. Kalamian, 
139 A. 635, 107 Conn. 86. 

(4) In Arkansas prior to the en- j 
actment of Acts 1935 Nos. 61, 179, 
which in terms have limited substan¬ 
tially the right of a person injured 
while a guest passenger in an auto¬ 
mobile to sue the operator or owner, 
a married woman was entitled to 
maintain an action against her hus¬ 
band for personal injuries resulting 
from his negligent operation of an 
automobile in which she was riding 
with him as a guest.—Roberson v. 
Roberson. lOl S.W.2d 961, 193 Ark. 
669—Katzenberg v. Katzenberg, 37 S. 
W.2d 696, 183 Ark. 626. 

Damages 

(1) In view of Gen.St. §§ 5154, 
3155, although suit for special dam¬ 
ages for medical attendance to wife 
resulting from tort ordinarily should 
be brought by husband, wife has a 
cause of action therefor which she 
may exercise when that course is 
required by fact that she sues her 
husband for his negligence.—Gins¬ 
berg V. Ginsberg, 9 A.2d 812, 126 
Conn. 146. 

(2) Wife could recover from hus¬ 
band special damages resulting from 
his negligence causing injuries to 
her, where some of such damages 
had been paid by wife’s relatives and 
she had agreed to reimburse them 
therefor and, as to remainder, other 
creditors were looking to wife alone 
for payment.—Ginsberg v. Ginsberg, 
supra. 

(3) But in an action by wife for 
personal injuries resulting from neg¬ 


ligence of husband, items for doctor's, 
hospital’s, nurse’s, and maid’s serv¬ 
ices which had been paid by defend¬ 
ant and were items which he was 
himself directly and primarily ob¬ 
ligated to pay were properly excluded 
from consideration as items to be in¬ 
cluded in recovery.—Bushnell v. 
Bushnell, 131 A. 432, 103 Conn. 5S3. 
44 A.L.R. 785. 

95. Conn.—Brown v. Brown, 89 A. 
889, 88 Conn. 42, 52 L.R.A..N.S., 
185, Ann.Cas.l915D 70. 

96. In Hew York 

(1) Dom.Rel.L. § 57, as amended 
by L. 1937 c. 669 § 1. contains a 
provision in accordance with the text. 
—Bradford v. Utica Mut. Ins- Co., 
39 N.T.S.2d 810—Bindley v. Cusson, 
22 N.T.S.2d 516. 

(2) Since the enactment of such 
provision the public policy of New 
York is to the effect that the doc¬ 
trine of identification does not bar 
the maintenance of an action by a 
married woman for damages for per¬ 
sonal injuries resulting from the neg¬ 
ligence of her husband.—Coster v. 
Coster, 46 N.B.2d 509, 289 N.T. 438, 
affirming 30 N.Y.S.2d 816, 262 App. 
Div. 995, leave to amend appeal de¬ 
nied 31 N.Y.S.2d 665, 263 App.Div. 
708. 

97. Iowa.—^Aldrich v. Tracy, 269 N. 
E. 30, 222 Iowa 84. 

]yi;iss.—Austin v. Austin, 100 So. 591, 
136 Miss. 61, 33 A.Li.R. 1388. 

N'.Y.—^Wadsworth v. Webster, 261 N. 
Y.S. 670, 237 App.Uiv. 319, affirming 
257 N.Y.S. 386. 143 Misc. 806. 
Ohio.—Leonardi v. Leonardi, 153 N. 
E. 93, 21 Ohio App. 110—Finn v. 
Finn, 19 Ohio App. 302. 
Emancipation provisions 

It has been stated that the stat¬ 
utory and constitutional provisions 
that married women are emancipated 
from all disabilities of coverture did 
not remove the common-law disabil¬ 
ity of the husband to sue his wife 
for a personal tort.—Austin v. Aus¬ 
tin, 100 So. 591, 136 Miss. 61, 33 A. 
L.R. 1388. 


Suit in eq.iiity 

Statute did not authorize husband 
to maintain against his wife an ac¬ 
tion in equity to restrain and en¬ 
join the commission of acts toward 
him which amount to nothing more 
than a tort or series of torts.—Drake 

V. Drake, 177 N.W. 624, 145 Minn. 
3SS, 9 A.L.R. 1064. 

98. Miss.—Austin v. Austin, 100 So. 
591, 136 Miss. 61, 33 A.L R. 13SS. 

W. Va.—Poling v. Poling, 179 S.E. 604, 
116 W.Va. 187. 

Strict construction 

Statute, as one in derogation of the 
common law, must be construed 
strictly and it effects changes only to 
extent clearly indicated by its terms. 
—Poling V. Poling, 179 S.E. 604, 116 
W.Va. 187. 

Negligent operation of automobile 
Statute does not authorize hus¬ 
band to maintain an action against 
his wife to recover damages for per¬ 
sonal injuries resulting from her 
negligent operation of an automo¬ 
bile while he was a passenger.—Pol¬ 
ing V. Poling, supra. 

99. In New York, under Dom.ReLL. 
§ 57, as amended by L.1937 c 669 
§ 1, a husband may maintain an ac¬ 
tion against his wife for malicious 
prosecution of a divorce action.— 
Weidlich v. Weidlich, 30 N.Y.S.2d 
326, 177 Misc. 246. 

1 . N.C.—Shirley v. Ayers, 158 S.E. 
840. 201 N.C. 51. 

2. U.S. — ^Ewald v. Lane, 104 P.2d 
222, 70 App.D.C. 89, certiorari de¬ 
nied Lane v. Ewald, 60 S.Ct. 81, 308 
U.S. 568, 84 L.Ed. 477. 

bT.J.—Cerruti v. Simone, 179 A. 257. 

13 N.J.Misc. 466. 

Reason for rule 

The requirement of the common 
law that the husband must join with 
the wife in actions by her was pro¬ 
cedural, the merits of the cause rest¬ 
ing in her, and statutes permitting 
her to sue in her own name without 
joinder of her husband do not create 
a new cause of action for a personal 
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but there is authority for the view that a statute 
which merely enlarges a married woman’s sole right 
of action does not authorize her to sue a person who 
acted with her husband and under his direction in 
committing the tort.^ 

(3) Torts Affecting Property 

Under some statutes an action sounding in tort by 
one spouse against the other for a wrong affecting prop¬ 
erty wiil iie. 

Various statutes have been regarded as sufficient 
to authorize one spouse to maintain an action sound¬ 
ing in tort against the other with respect to wrongs 
affecting property of plaintiff^ Accordingly, with 
respect to the husband’s property, it has been held 
or recognized that in a proper case he may main¬ 
tain against his wife an action of replevin,^ an ac¬ 
tion for conversion,6 or an action of ejectment^ 

It has been stated that, while a husband cannot 
maintain an action against his wife for negligence 
in the care or disposal of his property,^ he may sue 
her for willful and malicious destruction of his sep¬ 
arate property.^ 

Some statutes do not authorize the husband to 
maintain an action of ejectment or of forcible de¬ 


41 C.J.S. 

tainer against his wife if they are living together 
on the land and occupying and using it jointly.lO 
An action of replevin by one spouse against the 
other for household goods acquired by the joint ef¬ 
forts of the spouses for the benefit of, and used by, 
the family is not authorized under some statutes.ii 

The right of a wife to maintain actions sound¬ 
ing in tort against her husband with respect to her 
separate property is considered supra § 395. 

c. Effect of Termination of Coverture 

At common law and in the absence of constitutional 
or statutory provision affecting the matter, after divorce 
one of the former spouses cannot maintain an action 
against the other for a personal tort committed during 
coverture, nor can an action be maintained for a personal 
tort committed before marriage where the right of ac¬ 
tion therefor was extinguished by the marriage. 

At common law and in the absence of any con¬ 
stitutional or statutory provision affecting liability 
between spouses for personal torts, after divorce 
neither of the former spouses can maintain an ac¬ 
tion against the other for a personal tort commit¬ 
ted during coverture,^^ ^ind this rule prevents such 
an action by the former wife against the former 
husband and it has been held that she cannot 


tort but merely change the procedure 
so as to permit her to sue alone.— 
Cerruti v. Simone, supra. 

Conspiracy to defame wife 
U.S.—^Ewald V. Lane, 104 F.2d 222, 
70 App.D.C. 89, certiorari denied 
Lane v. Ewald, 60 S.Ct. 81, 308 
U.S. 568, 84 L.Ed. 477. 

3. Me.—Libby v. Berry, 74 Me. 286, 
43 Am.R. 589. 

4. Mich.—White v. White, 25 N.W. 
490, 58 Mich. 546. 

Wis.—Carney v. Gleissner, 22 N.W. 

735, 62 Wis. 493. 

30 C.J. p 715 note 61. 

In. New Tork 

(1) Dom.Rel.L. § 57, as amended 
by L.1937 c. 669 § 1, in express 
terms authorizes either spouse to 
maintain an action against the other 
for negligent injury to property, and 
such action is not against public pol¬ 
icy.—Stonborough v. Preferred Acci¬ 
dent Ins. Co. of New York, 40 N.T.S. 
2d 480, 180 Misc. 339, affirmed 43 N. 
Y.S.2d 512, first case, 266 App.Div. 
838, appeal granted 43 N.Y.S.2d 512, 
second case, 266 App.Div. 916. 

(2) For earlier cases in which 
right to sue as to property was up¬ 
held see Wood v. Wood, 83 N.Y. 575 
—Mason v. Mason, 21 N.Y.S. 306, 
66 Hun 386—30 C.J. p 715 note 61. 

5. D.C.—Notes v. Snyder, 4 P.2d 426, 
427, 55 App.D.C. 233, 41 A.L.R. 1052, 
citing Coxpus Juris. 

Ga.—Eddleman v. Eddleman, 189 S. 
E. 833, 835, 183 Ga. 766, 109 A.L.R. 
877, Quoting Corpus Juris, and re¬ 


versing 186 S.B. 154, 53 Ga.App. 
368, and conformed to 190 S.E. 365, 
55 Ga.App. 333. 

Mo.—Shewalter v. Wood, App., 183 S. 
W. 1127. 

30 C.J. p 956 note 51. 

Bail trover 

Wife may be sued by husband in 
bail trover proceeding for recovery 
of his personal property converted by 
her, since statutes make wife feme 
sole with respect to her property 
rights.—Eddleman v. Eddleman, 189 
S.E. 833, 183 Ga. 766, 109 A.L.R. 877, 
reversing 186 S.E. 154, 53 Ga.App. 
368, and conformed to 190 S.B. 365, 
55 Ga.App. 333. 

6« Ga.—Eddleman v. Eddleman, 189 
S.E. 833, 835, 183 Ga. 766, 109 A. 
L.R. 877, quoting Corpus Juris, and 
reversing 186 S.E. 154, 53 Ga.App. 
368, and conformed to 190 S.E. 365, i 
55 Ga.App. 333. 

Mo.—Shewalter v. Wood, App., 183 S- ’ 
W. 1127. 

N.Y.—Mason v. Mason, 21 N.Y.S. 306, 
66 Hun 386. 

7. In New York a husband who had 
not been excluded from family home 
but who had withdrawn therefrom 
could not bring ejectment action 
against wife as to family home be¬ 
fore he provided wife with another 
suitable place in which to live, since 
possession of family home by wife 
was not adverse to husband, but was 
in law possession by husband.—Mc- 
Kaig V. McKaig, 276 N.Y.S. 829, 154 
Misc. 257. 


In Pennsylvania 

(1) The rule stated in the text has 
been recognized.—Harris v. Harris, 
16 Pa.Dist. & Co. 33. 

(2) The existence of a remedy at 
law for the recovery of real property 
by a husband if his wife is unlaw¬ 
fully in the possession of his real 
property has been recognized.—^Vt^’ag- 
ner v. Wagner, 60 Pa. Super. 526. 

(3) It has been held, however, that 
the husband could not recover in 
ejectment notwithstanding title was 
in him, where he had established the 
common domicile in the property in¬ 
volved, and had thereafter deserted 
his wife, leaving her in lawful pos¬ 
session, use. and occupancy of the 
property.—Harris v. Hams, 16 Pa. 
Dist, & Co. 33. 

8. Mo.—Shewalter v. Wood, App., 
183 S.W. 1127. 

9- Mo.—Shewalter v. Wood, supra. 

10. Ky.—^Howard v. Turner, 152 S. 
W.2d 589, 287 Ky. 206. 

11. Okl.—^Bruner v. Hart, 62 P.2d 
513, 178 Okl. 222. 

12. Minn.—Patenaude v. Patenaude, 
263 N.W. 546, 195 Minn. 523. 

13. N.Y.—Lindley v. Cusson, 22 N.Y. 
S.2d 516, 517, citing Corpus Juris. 

Pa.—Smith v. Smith, 14 Pa.Dist. & 
Co. 466. 

Tenn.—Raines v. Mercer, 55 S.W.2d 
263, 264, 165 Tenn. 415, citing Cor¬ 
pus Juris. 

30 C.J. p 955 note 45. 
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maintain an action for a personal tort committed 
ly him before marriage, the right of action for 
which was extinguished by marriage.!^ An action 
for a personal tort committed during coverture may 
1)6 maintained by the former wife after divorce, 
liowever, where a statute authorizes an action by 
a married woman against her husband for a person¬ 
al tort.is 

Wrongful procurement of annulment or dissolu- | 
iion of marriage. It has been held that the hus¬ 
band’s fraudulent conduct in obtaining and conceal¬ 
ing the annulment of marriage will support an ac¬ 
tion for damages by the wife after she has unsuc¬ 
cessfully prosecuted a suit to cancel the annulment, 
commenced after his remarriage to another wo- 
man.i® The view has been expressed, however, that, 
in the absence of statutory authorization, a husband 
cannot maintain an action against his wife merely 
to recover damages for conspiracy in falsely insti¬ 
tuting and maintaining a special proceeding for the 
dissolution of their marriage.^^ 

g 397 . _ Wife’s Right to Allowance to 

Maintain Action 

A wife is not necessariiy entitied to an aiiowance of 
counsei fees pendente lite in every action brought by 
her against her husband, but the courts in some cases 
have made aiiowances to the wife in actions between hus¬ 
band and wife even in the absence of statutory provi- 
■sion. 

A wife is not necessarily entitled to an allow- 


§ 398 

ance of counsel fees pendente lite in an action by 
her against her husband, in the absence of statute 
conferring the right.^^ In some jurisdictions, 
ever, the propriety of an allowance to the wife in 
certain cases has been recognized even in the ab¬ 
sence of statutory' authorization.^^ Pending a suit 
to enforce a marriage settlement, however, a reason¬ 
able allowance for the expenses of the litigation has 
been allowed. 

Whether legal services rendered a wife are nec¬ 
essaries for which her husband is liable is discussed 
supra § 60. Allowance for counsel fees and ex¬ 
penses in action on separation agreement is dis¬ 
cussed infra § 606, in action to set aside separation 
agreement infra § 607, in action for separate main¬ 
tenance infra § 629, in suits for divorce in Divorce 
§§ 216-227, and in suit for annulment of marriage 
in the C.J.S. title Marriage § 63, also 38 CJ. p 1358 
note 64 et seq. 

§ 398. Rights of Action by Husband or Wife 
or Both 

At common law a married woman ordinarily cannot 
sue without joining her husband, but she may sue in her 
own name where authority to do so is conferred by stat¬ 
ute. 

At common law the joinder of the husband is nec¬ 
essary in all actions by the wife against third per¬ 
sons, unless he is an alien residing abroad or is 
deemed civilly dead.^i At common law wherever 


Action against person aldingf Imshand 
It has been held that divorce does 
not permit a woman to maintain an 
Action against a person who, during 
coverture, merely aided and assisted 
her former husband in the commis¬ 
sion of a personal tort against her.— 
Libby V. Berry, 74 Me. 286, 43 Am.R. 
589—^Abbott V. Abbott, 67 Me. 304, 
:24 Am.R. 27. 

14. Ind.—Henneger v. Lomas, 44 N. 
E. 462, 145 Ind. 287, 32 L.R.A. 848. 

15. Okl.—Fiedeer v. Fiedeer, 140 P- 
1022, 42 Okl. 124, 52 L.R.A.,N.S., 
189. 

16. Tort consummated after cover¬ 
ture 

With respect to the objection that 
the tort was committed during cover¬ 
ture and did not constitute a legal 
wrong for which the wife could sue, 
it was held that the tort was consum¬ 
mated by the entry of the annulment 
decree; the fraud did not exist so 
AS to create a cause of action until 
such entry.—Cameron v. Cameron, 
162 S.E. 173, 111 W.Va. 375. 

17. In New York prior to the en¬ 
actment of L.1937 c 669 § 1, amend¬ 
ing Dom.Rel.L. § 57 by providing for 
.■actions between spouses for torts 
<iausing personal injuries, considered 


supra subdivision b of this section, 
a husband could not maintain an 
action for damages only against wife 
for conspiracy with another in false¬ 
ly maintahiing special proceeding for 
dissolution of their marriage.—Boy- 
lan V. Vogel, 264 N.Y.S. 209, 147 Uisc. 
554, reversed on other grounds 265 
N.T.S. 990, 240 App.Div. 756. 

18. N.T.—Johnson v. Johnson, 100 
N.E. 408, 206 N.T. 561, Ann.Cas. 
1914B 407, reversing 136 N.T.S. 249, 
151 App.Div. 545—Ramsden v. 
Ramsden, 91 N.T. 281. 

30 C.J. P 956 note 57. 

19. In Pennsylvania 

(1) On equitable principles and in 
the absence of statute, an allowance 
to the wife for counsel fees and ex¬ 
penses pending action for replevin 
between husband and wife may in 
general be awarded.—^Drugash v. 
Drugash, 32 Pa.Dist. & Co. 25, 32 Luz. 
Leg.Reg. 15—Troback v. Troback, 16 
Pa.Dist. & Co. 223, 26 Luz.Leg.Reg. 
224. 

(2) It has been held, in a replevin 
action in which application for the 
allowance was not made until the 
case was called for trial, that the 
husband should not be required to 
reimburse the wife for legal serv- 
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ices previously rendered to her, but 
that it was proper to make an allow¬ 
ance of a reasonable amount for serv¬ 
ices of the wife’s counsel rendered 
at the trial after the application was 
made.—Drugash v. Drugash, supra. 

(3) Application for an allowance in 
a replevin case was denied where ap¬ 
plication was not made until after a 
verdict for the wife was rendered.— 
Marakowitz v. Marakowitz, 25 Pa. 
Dist. & Co. 41, 25 North.Co. 109. 

20. Ohio.—O’Donnel v. O’Donnel, 1 
Disn. 299, 12 Ohio Dec., Reprint. 
633. 

S.C.—^Wilson V. Wilson, 1 S.C.Eq. 219. 

21. Me.—Sacknoff v. Sacknoff, 161 A. 
669, 131 Me. 280. 

TSr.J.—Cerruti v. Simone, 179 A. 257, 
13 N.J.Misc. 466. 

Capacity of married woman to sue 
or be sued generally see supra § 
389. 

In action at law to enforce per¬ 
sonal or property rights of married 
woman, husband should be joined as 
party plaintiff.—Miami Jockey Club 
V. Aiken, 163 So. 51, 120 Fla. 544— 
Edgar v. Bacon, 122 So. 107, 97 Fla. 
679, followed in Wright v. Tatarian, 
131 So. 133. 100 Fla. 1366. 
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the action survives to the wife on her husband’s 
death, both the husband and wife must join .22 
An action may be maintained by a married woman 
in her own name for any injuries sustained to her 
statutory or natural rights where authority to sue 
alone is expressly or impliedly conferred by statute.^^ 
Under statutory authority, husband and wife may 
join as party plaintiffs where the causes of action 
arise out of the same transaction or series of trans- 
actions.24 

§ 399. - On Contracts 

a. Antenuptial contracts 

b. Contracts of wife during coverture 

c. Contracts of husband 

d. Joint contracts 

a. Antenuptial Contracts 

In the absence of an enabling statute, a married 
woman may not, during coverture, sue alone on her ante¬ 
nuptial contracts. 

On contracts made by the wife before marriage, 
the husband and the wife must, according to the 
common-law rule, sue jointly.^^ The reason of this 
rule is that such actions survive to the wife, and 
if not sued on during coverture, she may herself 
bring action after her husband’s death,26 and where 
the wife’s right of survivorship ceases to exist by 
reason of the husband’s having reduced her chose 
in action into possession, as considered supra § 24, 
she cannot be joined in the action, but the husband 

Husband as next friend 

Action at law to enforce personal 
rig-ht of wife should be brought by 
“husband and wife,” or by wife “join¬ 
ed by her husband,” and husband 
should not be joined as “husband and 
next friend.”—Miami Jockey Club v. 

Aiken, 163 So. 51, 120 Fla. 544. 

22. Conn.—Fowler v. Frisbie, 3 
Conn. 320. 

30 C.J. p 956 notes 59, 60, p 975 notes 
82, 85. 

S3. Okl.—^Muskogee Electric Trac¬ 
tion Co. V. Green, 217 P. 155, 91 
Okl. 200. 

Joinder as fatal 

It has been said that, if the hus¬ 
band sues with the wife in cases 
where he neither must nor may be 
joined, the error is fatal.—Toy v. At¬ 
lantic Gulf & Pacific Co., 4 A.2d 757, 

176 Md. 197. 

24. Pa.—Harris v. McDermott, 87 
Pittsb.Leg.J. 287, 53 York Leg.Rec. 

75. 

25. N.Y.—Decker v. Livingston, 15 
Johns. 479. 

30 C.J. p 956 note 59. 

Antenuptial liabilities of wife see su¬ 
pra §§ 47-49. 


must sue alone.^^ 

Dowry. It has been held that a wife has no 
cause of action for breach of an antenuptial agree¬ 
ment of third persons to give her husband a dow¬ 
ry.28 

b. Contracts of Wife during Coverture 

(1) In general 

(2) Contracts for personal services 
(1) In General 

I At common law the husband can sue alone, or Joint- 
ly with his wife, on contracts made by her during cover! 
ture, but under statutes enlarging the powers of mar! 
Tied women the wife is the proper person to sue on such 
contracts. 

At common law the husband can sue in his outi 
name on contracts made after marriage with the 
wife alone,or he can sue in the joint names of 
himself and wife.^® Thus at common law, actions 
on bonds, notes, and other written contracts for the 
payment of money, given to the wife during cover¬ 
ture, may be brought either by the husband aIone,3i 
or by husband and wife jointly.32 She, however, or¬ 
dinarily cannot sue alone.^^ 

Under statute. Under the statutes permitting a 
married woman to contract either generally as a 
feme sole, as discussed supra §§ 166, 178, or in con¬ 
nection with her separate estate, as considered su¬ 
pra § 309 et seq, she may in most jurisdictions sue 
alone on her contracts,^^ and her husband cannot 

N.M.—^Nicholas v. Bickford, 100 P.2d 
906, 44 N.M. 210. 

H.I.—Ash V. Isaacson, 195 A. 700. 59 
R.I. 407. 

30 C.J. p 957 note 72. 

Action for breach of implied war¬ 
ranty 

(1) Where a wife purchases goods, 
she alone ordinarily may sue for 
breach of implied warranty under 
Personal Property Law § 96, in the 
absence of proof that she acted as 
agent for her husband in making the 
purchase.—Gimenez v. Great Atlantic 
& Pacific Tea Co., 191 N.E. 27, 264 N. 

Y. 390, affirming in part and revers¬ 
ing in part, 269 N.Y.S. 463, 240 App. 
Div. 238—Frier v. Laube’s Old Spain, 

39 N.Y.S.2d 794, 265 App.Div. 402— 
Haller v. Rudmann, 292 N.Y.S. 586, 
249 App.Div. 831—McSpedon v. Kunz, 
281 N.Y.S. 147, 245 App.Div. 824, af¬ 
firmed 2 N.E.2d 513, 271 N.Y. 131, 105 
A.L.R. 1497—Meyer v. Kerschbaum, 
232 N.Y.S. 300, 133 Misc. 330—Dragoti 
V. Derderian, 24 N.Y.S.2d 754. 

(2) However, it has been held that 
in purchasing unwholesome milk no 
contractual relationship existed be¬ 
tween the seller and the wife which 
would permit her to sue for breach 
of implied warranty.—Vaccaro v. 


26. Ala.—Morris v. Booth, 8 Ala. 907. 
30 C.J. p 956 note 60. 

27. Hill V. Royce, 17 Vt. 190. 

28. U.S.—Christopoulos v. Contos, D. 
C.Pa., 4 F.2d 560. 

29. Miss.—Bodge tt v. Ebbing, 24 
Miss. 245. 

30 C.J. p 956 note 65. 

30. Miss.—Bodgett v. Ebbing, supra. 
30 C.J. p 956 note 66. 

31. Mass.—Sutton v. Warren, 10 
Mete. 451. 

30 C.J, p 957 note 67, p 536 note 25. 

After divorce the wife may sue a 
third person on a note given by the 
latter to the husband and which was 
indorsed to her by the husband dur¬ 
ing coverture.—Motley v. Sawyer, 34 
Me. 540. 

32. N.Y.—Searing v. Searing, 9 

Paige 283. 

30 C.J. p 957 note 68, p 536 note 25. 

33. Ind.—Holland v. Moody, 12 Ind 
170. 

—Tarr’s Estate, 4 Pa.Co. 182, 18 
Phila. 229, 20 Wkly.N.C. 320,’ 44 
Leg.Int, 431, 5 Lanc.L.Rev. 28. 

30 C.J. p 536 note 26. 

34. Mich.—Parmer v. Best, 224 N 
W. 399, 246 Mich, 434. 
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sue alone when he had no part in the transaction.^^ 
Siich statutes are prospective, however, and do not 
affect vested rights of action.36 A married woman 
may sue a boarder for an amount due for board, 
when authorized to make such a contract and 
she has general power, under the statutes, to sue 
alone on contracts in connection with her separate 
trade or business, as explained supra § 391. How¬ 
ever, a contract made by a wife as agent for her 
h'lisband should be sued on in his name.^^ 

(2) Contracts for Personal Services 

At common law the husband may sue to recover the 
earnings of his wife either in his own name or by joining 
his wife, but the wife may sue in her own name where 
statutes secure her earnings to her or where the husband 
waives his right. 

The husband’s common-law right to the services 
of his wife, discussed supra § 17, enables him to sue 
to recover her earnings either alone,or by join¬ 
ing her in the action as the meritorious cause.^® If 


he makes a gift to her of her services, under prin¬ 
ciples discussed supra §§ 17, 261, she may sue for 
their value as her separate property and under 
the statutes which prevail in many jurisdictions, ex¬ 
pressly securing her earnings to her, she may bring 
action alone on a contract for her labor and serv¬ 
ices for her sole and separate use.*^- The husband 
may still sue, under his common-law right, for her 
services where they are not within the purview of 
the statutes.^^ 

c. Contracts of Husband 

Suit on contracts made by the husband in his own 
right or in his own name ordinarily should be brought 
by him alone. 

On contracts made by the husband in his own 
right, or in his own name, he ma\' and should sue 
alone,although, by force of statute, a contract 
made by him in his own name for the benefit of the 
wife may give rise to their joint right of action.^^ 


Prudential Condensed Milk Co., 232 
N.T.S. 299, 133 Misc. 556. 

35. N.Y.—Schoenfeld v. Globe Stor¬ 
age & Carpet Cleaning Co., 121 N. 
Y.S. 332. 

30 C.J. p 957 note 73. 

36. Vt.—Wright v. First Nat. Bank, 
20 A. 660, 62 Vt. 264. 

30 C.J. P 957 note 75. 

37. Ga.—Eichberg v. Bandman, 74 
Ga. 834. 

30 C.J. p 957 note 76. 

3a N.Y.—Brouer v. Vandenburgh, 31 
Barb. 648. 

30 C.J. p 958 note 78. 

39. Vt.—Goodale v. Frost, 8 A. 280, 
59 Vt. 491. 

30 C.J. p 958 note 80. 

men 

Laborer entitled to earnings of 
T7ife may assert lien for labor con¬ 
tracted for and performed by her.— 
Howard v. Franklin, 124 S.E. 554, 32 
Ga.App. 737. 

40. D.C.—Candy v. Smith, 17 D.C. 
303. 

30 C.J. p 958 note 81. 

41. Ga.—Central of Georgia R. Co. v. 
Cheney, 93 S.E. 42, 20 Ga.App. 393. 

Mich.—^Wisniewski v. Wisniewski’s 
Estate, 236 N.W. 899, 254 Mich. 663. 
Mo.—Elstroth v. Karrenbrock, App., 
285 S.W. 525. 

RI.—Ash V. Isaacson, 195 A. 700, 59 
R.I. 407. 

Wis.—Jacot v. Hanson’s Estate, 1S7 
N.W. 985, 177 Wis. 168. 

30 C.J. p 958 note 83. 

42. Ill.—Hudson v. Hudson, 218 Ill. 
App. 559. 

Iowa.—In re Kleinhesselink's Estate, 
300 N.W. 315, 230 Iowa 1090. 

Mo.—Browning v. Bailey, 261 S.W. 
350, 216 Mo.App. 122—Shern v. 

Sims, App., 258 S.W. 1029. 


R.I.—Ash V. Isaacson, 195 A. 700, 
59 R.I. 407. 

30 C.J. p 959 note 85. 

Statutes securing wife’s earnings to 
herself see supra §§ 25S-260. 
Recovery peirmitted against broth¬ 
er’s estate for care and nursing fur¬ 
nished him over twenty-year period. 
—In re Kleinhesselink’s Estate, 300 
N.W. 315, 230 Iowa 1090. 

Husband’s right to sue 

Under Rev.St. c 66 § 3, authorizing 
married women to receive the wages 
of their labor, sue therefor in their 
own names, and hold them in their 
own right against the husband or 
any other person, a charge for the 
labor of a married woman cannot be 
recovered in an action by the hus¬ 
band.—Pike V. Smith, 115 A. 283, 120 
Me. 512. 

Additional services not covered by 
husband’s agreement 
Wife could recover in her own 
name for additional services, such 
as nursing and care of room, not cov¬ 
ered by husband’s agreement to board 
defendant, if performed under cir¬ 
cumstances entitling her to compen¬ 
sation.—Gatherer v. West, 140 A. 380, 
126 Me. 566. 

43. Mich.—In re Moon’s Estate, 188 
N.W. 457, 219 Mich. 104. 

30 C.J. p 959 note 86. 

44 , Qa,—Scott V. Simpson, 167 S.E. 
920, 46 Ga.App. 479. 

Md. —Sesche v. Brady, 116 A. 63, 139 
Md. 582. 

N.H.—Larose v. Porter, 177 A. 297, 
87 N.H. 241. 

_Price v. Woodward-Brown 

Realty Co., 190 N.Y.S. 561, affirmed 
192 N.Y.S. 947, 201 App.Div. 837. 
N.C.—Carnegie v. Perkins, 131 S.E. 

750, 191 N.C. 412. 

30 C.J. P 959 .note 87. 
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Contract for medical care of wife 
Ga.—Scott V. Simpson, supra. 

Wife’s right to earnings as affecting 
rule 

The fact that husband had consent¬ 
ed that the wife keep her earnings 
did not authorize the wife to sue for 
breach of contract implied from a 
physician’s undertaking to treat the 
wife with ordinary care and skill.— 
Scott V. Simpson, supra. 

Action for breach of implied war¬ 
ranty 

Where the husband purchased 
goods, he may sue for breach of im¬ 
plied warranty, under Gen.L., Ter.Ed., 
c 106 § 17, where the wife was in¬ 
jured through a defect in the prop¬ 
erty sold, even though the wife, not 
being a party to the warranty, could 
not recover; and the husband’s rights 
are not secondary or derivative rights 
but are personal to the husband and 
do not accrue to him merely because 
he is the husband of the w'oman w'ho 
has been injured.—Paradis v. A. L. 
Nichols Co., 12 N.E.2d 863. 299 Mass. 
364. 

Husband’s parol gift of rents 

Wife, whose husband left her with¬ 
out provision for support and main¬ 
tenance, except to give her, and au¬ 
thorize her to collect, rents from a 
certain house and lot, could sue for 
rents collected by her father-in-law, 
who recognized arrangement made 
for her support, and who on his own 
suggestion became her agent to col¬ 
lect the rents, although the gift by 
the husband was in parol.—Morgan 
V. Morgan, 128 S.E. 674, 160 Ga« 472. 

45. Ind.—Scotton v. Mann, 89 Ind. 

404. 

30 C.J. p 960 note 88. 
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Where transactions by the husband, in his name, 
prejudice the wife’s property rights, she may gen¬ 
erally sue for the protection of her own interests.^® 

d. Joint Contracts 

In an action on a contract made by husband and wife 
Jointly with a third person, both husband and wife usual¬ 
ly are proper and necessary party plaintiffs. 

At common law, in an action on a promise to hus¬ 
band and wife, both may join,'^^ or the husband may 
sue alone.'^s Thus, in an action on a promissory 
note given to a married woman and her husband,^^ 
or on a promise to pay them jointly for services 
performed by them,®® the wife may properly be 
made a party plaintiff. The wife, however, cannot 
sue alone on a joint contract, unless the husband 
assigns his claim to her as her separate property.®^ 

Under statutes enlarging the powers of married 
women, the wife and her husband ordinarily are 
proper and necessary parties plaintiff in an action 
on a contract jointly made with a third person.®^ 
Where a husband joins with his wife in a note, 
secured by a mortgage on land, the husband is not 
a necessary party to the wife’s action to set aside 
the note and mortgage as to herself on the ground 
of fraud where, under the statute, the note and 
mortgage are joint and several obligations.®^ 

§ 400. -For Tort in General 

Where authorized by statute, an action of tort may 
be brought by a married woman In her own name. 

Where authorized by statute, a married woman 
may sue in her own name, without joining her hus¬ 
band, for a tort committed against her by a third 


’ person.®^ Under statutes enlarging the powers of 
married women, a wife may sue for fraud and de¬ 
ceit without joining her husband,®® and in some 
cases a married woman is a necessary or proper 
party to her husband’s action for damages for 
fraud.®® 

Release by husband. Where the statute author¬ 
izes the wife to sue in tort in her own name, the 
husband cannot, without her consent, release the 
wife’s cause of action as the release would most ef¬ 
fectively prevent the enforcement of the cause of 
action.®^ The husband’s release for injuries to his 
wife’s property and for physician’s bills, the injury 
to person and property being caused by the same 
act, does not bar her action.®^ 

§ 401. - Personal Injuries to Wife in Gen¬ 

eral 

a. In general 

b. Damage personal to wife 

c. Husband’s right of recovery 

a. In General 

A personal injury to a married woman may give 
rise to two causes of action, one for her personal pain 
and suffering and the other for the husband's consequen¬ 
tial loss, and in the absence of statute the damages are 
recoverable in separate actions. 

In the absence of statute to the contrary, a person¬ 
al injury to a married woman caused by the tort of 
a third person gives rise to two causes of action, one 
for her personal pain and suffering, and the other 
for the husband’s consequential loss of her society 
and services and for expense incurred for medical 


46. Kan.—Busenbark v. Busenbark, 7 
P. 245, 33 Kan. 572. 

30 C.J. p 960 note 89. 

47. N.H.—Titus v. Ash, 24 N.H. 319. 
30 C.J. p 960 note 90. 

Joint contracts by husband and wife 
see supra § 45. 

Proper and necessary parties in ac¬ 
tions on joint contracts generally 
see the C.J.S. title Parties §§ 19, 
24, also 47 C.J. p 54 note 86 et seq. 

48. N.J.—Steward v. Chance, 3 N.J. 
Law 827. 

30 C.J. p 960 note 91. 

49. N.J.—Ball V. Consolidated Prank- 
linite Co., 32 N.J.Law 102. 

50. E..I.—^Hopkins v. Angell, 13 R.I. 
670. 

30 C.J. p 960 note 93. 

51. Mich.—^Howe v. Hyde, 50 N.W. 
102, 88 Mich. 91. 

52. Pa.—Myers v. Plummer, 21 Pa. 
Dist. & Co. 12, 50 Montg.Co. 259. 

R.I.—Mowry v. Dean, 152 A. 736, 51 
R.I. 156. 

Wis.—In re Nitka's Will, 242 N.W. 
504, 208 Wis. 181. 


Wife as joint payee of note 

In a suit to recover purchase mon¬ 
ey for sale of a farm and on a prom¬ 
issory note given in part payment 
thereof, wife of plaintiff, being a 
payee of the note, was entitled to 
join in an action to enforce it and 
to reform contract of which it was 
alleged to constitute a part, thereby 
to show that there was a valuable 
consideration for its execution.—Rich 
V. Fry, 146 N.E. 393, 196 Ind. 303, re¬ 
hearing denied 148 N.E. 202, 196 Ind. 
303. 

Where husband and wife jointly 
purchased car, wife was proper plain¬ 
tiff in action for breach of contract.— 
Duty V. Williamson Hudson-Essex 
Sales Co., 153 S.E. 248, 109 W.Va. 147. 

Married woman could not sue alone 
for cancellation of oil and gas lease 
executed by herself and her husband 
for failure of lessee or assignee to 
market gas discovered in well which 
had been drilled under the lease, 
where husband was living at time 
suit was brought, since both husband 
and wife would be required to unite 
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as plaintiffs.—Bowen v. West Virgin¬ 
ia Gas Corporation, 3 S.E.2d 629, 121 

W.Va. 403. 

53. Minn.—Dale v. First Nat. Bank, 
227 N.W. 501, 178 Minn. 452. 

54. D.C.—Lansburgh & Bro. v. Clark, 
127 F.2d 331, 75 U.S.App.D.C. 339, 
affirming, D.C., Clark v. Lansburgh 
& Bro., 38 P.Supp. 729. 

Personal injuries to wife see infra 
§ 401. 

55. Ky.—Kice v. Porter, 61 S.W. 266, 
22 Ky.L. 1704. 

30 C.J. p 961 note 9. 

Persons entitled to sue for fraud and 
deceit generally see Fraud § 60. 

Right of party to marriage to sue 
third person for fraudulently in¬ 
ducing marriage see Fraud § 60. 

56. Mich.—Lang v. Prindle, 128 N.W. 
220. 163 Mich. 256. 

30 C.J. p 961 note 10. 

57. N.J.—Stephens v. Schmidt, 76 A 
332, 80 N.J.Law 193. 

58. Mo.—Smith v. Warden, 86 Mo. 
382. 
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attention and nursing.59 Each of such actions is 
for the enforcement of an independent right,in¬ 
jury to the wife not necessarily implying injury to 
the husband.®^ In the absence of contrary stat¬ 
utes, the damages of husband and wife are ordi¬ 
narily recovered in separate actions,®^ but in some 
states the two rights are by statute required to be 
redressed in only one suit by husband and wife,®^ 
and, as considered infra subdivision c (1) of this 
section, in some states statutes vest the right of ac¬ 
tion exclusively in the wife. 

b. Damage Personal to Wife 

(1) Who may sue 

(2) Damages recoverable 


(1) Who May Sue 

Under the common-law rule, the husband ordinarily 
must join in the wife's action for injuries inflicted on her 
by a third person, but under various statutes the wife 
may sue alone or may, at her election, join her hus¬ 
band. 

At common law, husband and wife must sue 
jointly to recover for injuries inflicted on the wife 
by a third per son,the wife having no power to 
sue alone during coverture.®^ However, the wife 
has been permitted, sometimes as a result of statute, 
to sue alone where she has been deserted by her 
husband,where she is living separate and apart 
from him,®"^ and the wife has been permitted to sue 


59. Fla.—Waller v. First Savings & 
Trust Co., 138 So. 780. 789. 103 
Fla. 1025. quoting Corpus Juris. 

]^o.—Hopkins v. Mobile & O. R. Co., 
App., 33 S.W.2d 1009. 

Ohio.— Kraut v. Cleveland Ry. Co., 5 
N.E.2d 324, 325. 132 Ohio St. 125. 
citing Corpus Juris. 

30 C.J. P 961 note 16. 

Action for damage personal to wife 
see infra subdivision b of this sec¬ 
tion. 

60. D.C.—Lansburgh & Bro. v. Clark, 
127 F.2d 331, 75 U.S.App.D.C. 339, 
affirming, D.C.. Clark-v. Lansburgh 
& Bro., 38 F.Supp. 729. 

^ 0 .—Womach v. City of St. Joseph, 
100 S.W. 443, 201 Mo. 467, 10 L.R. 
A..N.S., 140. 1 

30 C.J. p 962 note 17. 

Injury to wife is direct and that 
to the husband is indirect,—Hopkins 

V. Mobile & O. R. Co., Mo.App., 33 S. 

W. 2d 1009. 

€1. Mo.—Hopkins v. Mobile & O. R 
Co., supra. 

Action for damage to husband see in¬ 
fra subdivision c of this section. 
ITecessity of showing damage to hus¬ 
band in own right 
Charge authorizing recovery by 
husband for loss of service of wife if 
wife was injured, without requiring 
finding that husband was damaged in 
own right, was reversible error.— 
Hopkins v. Mobile & O. R. Co., su¬ 
pra. 

62. U.S.—Fink v. Campbell, Tenn., 70 
F. 664, 17 C.C.A. 325. 

Mo.—Dohring v. Kansas City, 71 S. 

W.2d 170, 228 Mo.App. 519. 

30 C.J. p 962 note 18. 

However, it has been stated that 
at common law, the husband, by one 
action, might recover for the wife’s 
personal injuries and expenses and 
other damage resulting to the hus¬ 
band therefrom.—Thibeault v. Poole, 
186 N.E. 632, 283 Mass. 480. 

63. Pa.—Fulcomer v. Pennsylvania 
R. Co., 14 A.2d 593, 141 Pa.Super. 
264—^Ellis V. Prebish, 18 Pa.Dist. & 


Co. 389, 27 Luz.Leg.Reg. 15—De¬ 
Simone V. Cohen, 86 Pittsb.Leg.J. 
375. 

30 C.J. p 962 note 19. 

Validity of statute 

Statutes, requiring a husband and 
wife to enforce their causes of action 
arismg from injuries inflicted on the 
person of the wife in a single action, 
and barring the cause of action of 
one who on notice has failed to join 
in an action instituted by the other, 
are valid and constitutional.—Jame¬ 
son V. Fowle, 46 Pa.Dist. & Co. 511, 

2 Lawrence L.J. 10. 

Right of husband or wife to sue alone 
Under statute providing that rights 
of action for personal injuries shall 
be redressed in only one suit brought 
in names of husband and wife, and 
that separate verdicts should be ren¬ 
dered if both join in the suit, right of 
action in each continued to exist as 
had before passage of statutes, and 
husband could sue alone for his dam¬ 
ages, or wife could sue alone for her 
damages, but there could not be two 
separate suits, or husband and wife 
could sue in the names of both and 
by two verdicts have the total 
amount of damages apportioned. 
Fulcomer v. Pennsylvania R. Co., 14 
A.2d 593, 141 Pa.Super. 264. 

Rule to join 

Under 12 Pub.St. § 1622 § 2, in a 
suit by the wife alone for personal 
injuries, defendant may enter rule on 
the husband to join in the wife’s suit. 

_^Loughrey v. Pennsylvania R. Co., 

131 A. 260, 284 Pa. 267—Fulcomer 
V. Pennsylvania R. Co., 14 A.2d 593, 
141 Pa.Super. 264. 

Claim for property damage 

(1) The Pennsylvania statutes pro¬ 
viding that, whenever injury, not re¬ 
sulting in death, is wrongfully in¬ 
flicted on a wife’s person and a right 
of action for injury accrues to wife, 
and also to husband, the two rights 
of action shall be redressed in only 
one suit, and respecting waiver of 
right of action by husband or wife, 
did not authorize a wife to join as 
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additional plaintiff with husband in 
action for injuries sustained by the 
husband in automobile accident, 
where the wife's only claim was for 
damages to her automobile.—Edel- 
hertz v. Matlack, D.C.Pa., 42 F.Supp. 
309. 

(2) Where the husband brings suit 
to recover damages for injuries to his 
personal property caused by an au¬ 
tomobile accident, his wife. Who has 
a claim for personal injuries suf¬ 
fered in the same accident, cannot be 
permitted to join as plaintiff.—^Rob¬ 
bins v. Young, 12 Pa.Dist. & Co. 743. 

64. Md.—Samarzevosky v. Baltimore 
City Pass. Ry. Co., 42 A. 206, 88 
Md. 479. 

Smith V. Piermont, 31 N.H. 

343. 

jnT.J.—C erruti v. Simone, 179 A, 257, 
13 N.J.Misc. 466. 

30 C.J. p 963 note 34. 

Liability to wife of person partici¬ 
pating in tort with husband see su¬ 
pra § 396. 

Survival of action 

At common law if the husband dies 
before or pending the suit, the right 
of action survives in the wife. If 
the wife dies before or pending the 
suit, the right of action is extin- 
guished.““C€rruti v. Simone, supra— 
30 C.J. P 962 note 32. 

65. Me.—Sacknoff v. Sacknoff, 161 A. 
669. 131 Me. 280—Ballard v. Rus¬ 
sell, 33 Me. 196, 54 Am.D. 620. 

30 C.J. P 963 note 35. 

66. Fla.—Saunders Transfer Co. v. 
Underwood, 81 So. 105, 77 Fla. 167, 

30 C.J. P 963 note 36. 

67. N.J.—Stephens v. Schmidt, 76 A. 
332, 80 N.J.Law 193. 

Wash.— Horton v. Seattle, 101 P. 1091, 
53 Wash. 316. 

By divorce, she may sue one oth¬ 
er than her former husband for a 
tort personal to her which was per¬ 
petrated during coverture, where 
there has been no recovery, release, 
or satisfaction prior to the divorce. 
—Chase v. Chase, 6 Gray. Mass.. 157. 
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alone where the husband is insane,or where he 
refuses to unite with her in the action.®^ 

By statute in many jurisdictions, a married wo¬ 
man may now, without joining her husband, sue in 
her own name, and for her own benefit, for her 
personal injuries and suffering.^® In some states 
the wife must sue alone,while in other jurisdic¬ 
tions the power to sue alone is merely permissive, 
the wife being allowed either to sue alone or to 
join her husband at her election but, according 
to some authorities, under a statute declaring that 
a married woman may sue alone, without joining 
her husband, the husband is not a proper party. “^3 
While statutes conferring on a married woman the 
right to sue generally in respect of her separate es¬ 
tate have been construed as authorizing her to sue 
alone for personal injuries sustained by her,74 it 
has also been held that she has no power to sue 
alone for personal injuries under statutes merely au¬ 
thorizing her to sue on contracts in relation to her 
separate estate,^^ qj. providing that property ac¬ 
quired by her in any manner shall be protected from 
the debts of her husband.'^® 

(2) Damages Recoverable 

(a) In general 

(b) Loss of time and earnings 


41 C.J.S. 

I (c) Impairment of earning capacity 

! (d) Medical expenses 

(a) In General 

The general rules governing damages ordinarily appv 
in an action for damages for personal Injuries inflicted 
on a married woman by a third person. 

General rules governing damages ordinarily apply 
in an action for damages for personal injuries in¬ 
flicted on a married woman by a third person."" 
In such an action recovery may be had for the 
wife’s mental and physical pain and suffering re¬ 
sulting from the tort,78 and for any resulting physi¬ 
cal incapacity.79 The wife has, it has been held, a 
cause of action for her bodily pain and suffering in 
direct line of causation from the alleged wrongful 
act of defendant, although no physical violence was 
done to her person.®® 

(b) Loss of Time and Earnings 

A married woman may not recover for loss of time 
relating to her domestic duties, unless recovery is allowed 
by statute. 

In the absence of statute conferring the right, 
a married woman cannot recover for loss of time 
relating to her domestic duties,8^ and this would be 
the case where she had no separate or independent 
employment.82 Modern statutes relieving married 


68. Vt.—Gustin v. Carpenter, 51 Vt. 
585. 

69. Ky.—Baumeister v. Markham, 30 
S.\V. 844, 101 Ky. 122, 19 Ky.L. 308, 
72 Am.S.R. 397, petitions overruled 
41 S.W. 816, 101 Ky. 122, 72 Am.S. 
R. 397, 19 Ky.L. 308. 

30 C.J. p 963 note 38. 

70. D.C.—Lansburgh & Bro. v. Clark, 
127 P.2d 331, 75 XJ.S.App.D.C. 339, 
affirming, D.C., Clark v. Lansburgh 
& Bro., 38 P.Supp. 729—^Wardman 
V. Hanlon, 280 P. 988, 52 App.D.C. 
14. 

Md.—Purstenburg v. Purstenburg, 
136 A. 534, 152 Md. 247. j 

Mass.—Thibeault v. Poole, 186 N.E. 
632, 283 Mass. 480. 

Neb.—Graves v. Peck, 209 N-W. 617, 
114 Neb. 745. 

N.C.—Hyatt v. McCoy, 138 S.E. 405, 
194 N.C- 25. 

Or.—Patterson v. Howe, 202 P. 225, 
102 Or. 275. 

Tenn.—Whitehurst v. Howell, 98 S.W. 

2d 1071, 20 Tenn,App. 314. 

30 C.J. p 963 note 39. 

HtLshand is not '^necessary party” 
to suit by wife to recover damages 
to herself for injuries negligently in¬ 
flicted on her person.—Lansburgh & 
Bro. V. Clark, 127 P.2d 331, 75 U.S. 
App.D.C. 339, affirming, D.C., Clark v. 
Lansburgh & Bro., 38 P.Supp. 729. 

71. Ala.—Graham v. Central of 


Georgia Ry, Co., 117 So. 286, 217 
Ala. 658. 

30 C.J. p 964 note 41. 

72. W.Va.—^Warth v. Jackson County 
Court, 76 S.E. 420, 71 W.Va. 184. 

30 C.J. p 964 note 42. 

73. U.S.—Long v. Pennsylvania R. 
Co., C.C.N.J., 149 P. 598. 

74. Del.—Hatton v. Wilmington City 
R. Co., 50 A. 633, 19 Del. 159. 

Va.—Norfolk & W. R. Co. v. Dough¬ 
erty, 23 S.E. 777, 92 Va. 372. 

75. Md.—^Wolf V. Bauereis, 19 A. 
1045, 72 Md. 680, 10 L.R.A. 746. 

30 C.J. p 964 note 44. 

76. Md.—Samarzevosky v. Baltimore 
City Pass. R. Co., 42 A. 206, 88 Md. 
479. 

77. Me.—^Hachey v. Maillet, 145 A. 
740, 128 Me. 77. 

Mass.—Roselli v. Riseman, 182 N.E. 

567, 280 Mass, 338. 

Damages generally see Damages § 

1 et seq. 

78. Me.—Hachey v. Maillet, 145 A. 
740, 128 Me. 77. 

N.Y.—Robison v. Lockridge, 244 N. 

T.S. 663, 230 App.Div. 389. 

30 C.J. p 963 note 39. 

Recovery for physical and mental 
pain and suffering generally see 
Damages §§ 62-70. 
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79. N.Y.—Robison v. Lockridge, 244 
N.Y.S. 663, 230 App.Div. 389. 

ZmpairmeiLt of sexual organs 

R.I.—Golden v. R. L. Greene Paper 
Co.. 116 A. 579, 44 R.I. 231. 

80. Ala.—Engle v. Simmons, 41 So. 
1023, 148 Ala. 92, 121 Am.S.R. 59, 
7 L.R.A..N.S., 96, 12 Ann.Cas. 740. 

30 C.J. p 962 note 21. 

Mental pain and suffering as inde¬ 
pendent ground for recovery gen¬ 
erally see Damages § 64. 

81. Mich.—Yarington v. Huck, 187 
N.W. 298, 218 Mich. 100. 

Mo.—Wolfe V. Kansas City, 68 S.W. 
2d 821, 334 Mo. 796, transferred, see 
60 S.W.2d 749, 227 Mo.App. 976— 
Elhott V. Chicago, M. & St. P. Ry. 
Co., 236 S.W. 17. 

N.Y.—Becker v. Janinski, 15 N.Y.S. 
675, 27 Abb.N.Cas. 45. 

Pa.—Pulcomer v. Pennsylvania R- 
Co., 14 A.2d 593, 141 PaSuper. 264. 

W.Va.—Lee v. Standard Oil Co., 144 
S.E. 292, 105 W.Va. 579. 

30 C.J. p 965 note 52. 

Lost time and earnings generally 
see Damages §§ 38, 86. 

Services and earnings as belonging to 
husband see supra §§ 17, 258-261. 

Recovery by husband see infra subdi- 
virion c (2) of this section. 

82. U.S.—Gail lard v. Boynton, C.O.A. 
N.H., 70 P.2d 552. 

30 C.J. p 965 note 53. 
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women from many of the disabilities imposed by the 
common law have not abrogated this rule,®* al¬ 
though under some statutes a married woman is 
permitted to recover for loss of time as a wife or 
mother.®^ 

Under statutes such as those giving a married 
woman the right to her earnings or to engage in 
trade or business, she may recover in her own right 
for loss of her time or wages resulting from a per¬ 
sonal injury,85 even though when the injury was 
suffered she was temporarily out of her independent 
occupation.8® 

A wife abandoned by her husband without her 
fault may recover for loss of her time or earnings.®'^ 

hijury occurring before marriage. Marriage of 
a woman does not affect her right to recover for 
loss of time due to injuries inflicted before her mar- 
riage.88 

(c) Impairment of Earning Capacity 

A married woman may recover for the impairment 
of her earning capacity to the extent that a recovery 
is authorized by statute. 


At common law where a wife is injured by the 
negligence of another and her earning power is 
thereby diminished, the negligent party is responsi- 
ble to the husband alone for the loss.®® Where the 
statute enables a married woman to use her time for 
the purpose of earning money on her separate ac¬ 
count, the impairment of her capacity to labor may 
be considered as an element of damages in an action 
by her for personal injuries,even though there is 
no proof that she ever had earned any mone>,®^ 
or ever had done any work,®- and whether or not 
it appears that she had used her earnings in sup¬ 
port of the family.93 A married woman has been 
allowed recovery for impairment of her earning ca¬ 
pacity where she was engaged in conducting a busi¬ 
ness with her husband.^^ It has been held that a 
married woman may recover for impairment of her 
ability to perform her usual household work,®® her 
privation in such case being classed with pain and 
suffering.®6 On the other hand, it has been held 
that a married woman living with her husband is 
not entitled to recover for loss of ability to do do¬ 
mestic labor in their home,®‘ or to assist her hus¬ 
band in the conduct of his business ;®S and the fact 


83. Colo.—Denver & R. G. R- Co. 

V. Young, 70 R. 688, 30 Colo. 349. 
Ohio.—Hrvatin v. Cleveland R. Co., 

44 N.E.2d 283, 69 Ohio App. 499. 
30 C.J. P 965 note 54. 

84. Iowa.—Glanville v. Chicago, R. 

1. & P. Ry* Co., 193 N.W. 548, 196 
Iowa 4 * 56 —Gardner v. Beck, 189 N. 

W. 962, 195 Iowa 62. 

85. Mich.—Werner v. Wegusen, 232 
N.W. 744, 252 Mich. 41. 

Mo.—Pollinger v. Messerschmidt, 

App., 260 S.W. 804. 

N.J.—Corum v. Davis, 130 A. 448, 3 
N.J.Misc. 981. 

30 C.J. p 965 note 57. 

Action by wife for breach of contract 
for personal services see supra § 
399 b (2). 

Earnings outside home 

Under statute abrogating married 
women’s common-law disabilities, a 
married woman was entitled to in¬ 
clude as an element of her damages 
for personal injuries any loss of in¬ 
come from employment which she 
performed outside her home and 
apart from her domestic duties.— 
Hrvatin v. Cleveland R. Co., 44 N.E. 
2d 283, 69 Ohio App. 499. 

8S. U.S.—Texas & P. R.‘ Co. v. Hum¬ 
ble, Ark., 21 S.Ct. 526, 181 U.S. 57, 
45 L.Ed. 747, affirming 97 F. 837, 38 
C.C.A. 502. 

30 C.J. p 965 note 58. 

87. Ill.—Peru v. French, 55 Ill. 317. 
Pa.—Loughrey v. Pennsylvania R. 

Co., 131 A. 260, 284 Pa. 267. 

30 C.J. p 968 note 62. 

88. W.Va.—Booth v. Baltimore & O. 


R. Co., 87 S.E. 84, 77 W.Va. 100, L. 
R.A.1916C 589. 

89. Pa.—Standen v. Pennsylvania R. 
Co., 63 A. 467, 214 Pa. 189, 6 Ann. 
Cas. 408. 

Recovery by husband for impairment 
of wife’s earning capacity see in¬ 
fra subdivision c (2) of this sec¬ 
tion. 

90. Miss.—Mississippi Cent. R. Co. 
v. Smith, 168 So. 604, 606, 176 Miss. 
306, citing Corpus Juris, and, cer¬ 
tiorari denied and appeal dismissed 
57 S.Ct. 313, 299 U.S. 518, 81 L. 
Ed. 382. 

Okl.—Muskogee Electric Traction 

Co. V. Green, 217 P. 155, 91 Okl. 
200 . 

30 C.J. p 966 note 65. 

Impairment of earning capacity gen¬ 
erally see Damages §§ 40, 87. 
Nervous shock 

Married woman, engaged in busi¬ 
ness for herself as beauty specialist, 
was not barred from recovering dam¬ 
ages for nervous shock incapacitat¬ 
ing her from attending to business, 
on theory that cause of action, if 
any, was in her husband.—Ocean S. 
S. Co. of Savannah v. Bassett, 127 S. 
E. 671, 33 Ga.App. 696. 

91. Ky.—Louisville & N. R. Co. v. 
Dick, 78 S.W. 914, 25 Ky.L. 1831. 

30 C.J. p 965 note 59. 

92. Mass.—Millmore v. Boston El. R. 
Co., 84 N.E. 468, 198 Mass. 370. 

93 Mo.—^Hendricks v. St. Louis 
Transit Co., 101 S.W. 675, 124 Mo. 
App. 157, 164. 

30 C.J. P 966 note 61. 
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94. Married woxnau, who, with her 
husband, conducts meatshop, she be¬ 
ing a meat cutter therein, may re¬ 
cover for impairment of her ability 
to perform such work, caused by de¬ 
fendant’s negligence.—Rogles v. 
United Rys. Co., Mo., 232 SW. 93. 

95. Colo.—Colorado Springs & Inter- 
urban R. Co. v. Nichols, 92 P. 691, 
41 Colo. 272, 20 L.R.A.,N.S., 215. 

Ill.—Sczuck V. Chicago Rys. Co., 229 
Ill.App. 325. 

30 C.J. P 966 note 66. 

Wife’s right is independent of hus¬ 
band’s right to recover for her loss 
of time from household duties.—Bol- 
les V. Kinton. 263 P- 26, S3 Colo. 147, 
56 A.L.R. 814—Colorado Springs & 
Interurban Ry. Co. v. Nichols, 92 P. 
691, 41 Colo. 272, 20 L.R.A.,N.S., 215. 

96. Colo.—Bolles v. Kinton, 263 P. 
26, S3 Colo. 147, 56 A.L.R. 814 
Colorado Springs & Interurban Ry. 
Co. V. Nichols, 92 P. 691, 41 Colo. 
272, 20 L.R.A.,NS., 215. 

Ga.—Mitchell v. Mullen, 164 S.E. 276, 
45 Ga.App. 282. 

30 C.J. P 966 note 67, p 965 note 57 

[&]. 

97 . Me.—Felker v. Bangor Ry. & 
Electric Co., 91 A. 980, 112 Me. 255. 

30 C.J. P 966 note 68. 

98. Pa.—Standen v. Pennsylvania R. 
Co., 63 A. 467, 214 Pa. 189, 6 Ann. 
Cas. 408. 

■^.Va.—Corbin v. Huntington, 82 S.E. 

323. 74 W.Va. 479. 
rarzaing 

Under New Hampshire law, in ac¬ 
tion by injured wife having no em- 
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that she had a family or that she had the care of 
or maintained it would form no proper element for 
consideration of the jury in fixing her compensa- 
tion.99 Regardless of whether a wife can recover 
damages for inability to perform her ordinary house¬ 
hold duties, she cannot be allowed to recover such 
damages where her husband brought a simultaneous 
action for loss of her services, which was tried with 
the wife’s action, and in which he was allowed to 
recover for her inability to render the services.^ 
The wife may recover for diminution of her earn¬ 
ing capacity under a statute which awards to her 
her earnings while living separate and apart from 
her husband or where the husband has expressly or 
impliedly agreed that she may have her own earn- 
ings,^ or where the husband has conferred on his 
wife the right to earn and acquire property,^ or 
where she has been deserted by her husband.'^ Un¬ 
der some statutes, a married woman may recover for 
impairment of her capacity for labor as a wife and 
mother,^ and under such a statute it is not objec¬ 
tionable, as permitting a double recovery, to allow 
a married woman to recover both for impairment of 
her capacity to labor as a housewife and for impair¬ 
ment of her capacity to earn money in an independ¬ 
ent occupation.® 

Injury occurring before marriage. Marriage of 
a woman after receiving personal injuries does not 

ployment outside family but helping 
husband manage farm, damages for 
impaired earning capacity in future 
are not recoverable.—Gaillard v. 

Boynton, C.C.A.]Sr.H., 70 P.2d 552, 

99. Ill.—Joliet V. Conway, 10 N.E. 

223, 119 Ill. 489. 

1. Mo.—Perkins v. United Rys, Co. 
of St. Louis, App., 243 S.W. 224. 

2. Ga.—^Wrightsville & T. H. Co. v. 

Vaughan, 71 S.E. 691, 9 Ga.App, 

371. 

3. N.C.—Price v. Charlotte Electric 
R. Co., 76 S.E. 502, 160 N.C. 450. 

4. Pa.—^Loughrey v. Pennsylvania 
R. Co., 131 A. 260, 284 Pa. 267. 

5. Iowa.—Glanville v. Chicago, R. I. 

& P. Ry. Co., 193 N.W. 548, 196 
Iowa 456. 

6. Iowa.—Rulison v. Victor X-Ray 
Corporation, 223 N.W. 745, 207 Iowa 
895. 

7- N.J.—Reading v. Pennsylvania R. 

Co., 19 A. 321, 52 N.J.Law 264. 

30 C.J. p 966 note 75. 

8. Pa.—King v. Thompson, 87 Pa. 

365, 30 Am.R. 364. 

30 C.J. p 966 note 76. 

Capacity of married woman to sue 
at common law see supra § 389. 

Liability of husband for medical ex¬ 
penses see supra § 60. 

9. Mass.—Thibeault v. Poole, 186 N. 
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affect her right to recover for loss of her capacih 
to earn money. 

(d) Medical Expenses 

Where a married woman has capacity to contract 
she may, according to some authorities, recover medical 
expenses actually paid or incurred by her on account of 
her personal injuries. 

At common law the husband alone can sue for 
medical aid furnished to his wife in case of her 
wrongful injury.® Where by statute a wife has 
full power to contract as if she was sole, she mav 
recover, according to some authorities, expenses ac¬ 
tually paid or incurred by her on account of her 
personal injuries.® Likewise recovery for such in¬ 
juries may be had by her where the statute makes 
expenses of the family a charge on the property of 
both husband and wife,^® or where the statute prac¬ 
tically takes from the husband the right to sue for 
and recover for such expenses,!^ or where without 
her fault the wife was living apart from her hus¬ 
band and supporting herself.^^ Where the statute 
permits a married woman to recover the entire 
damage sustained, she may recover for medical ex¬ 
penses incurred by her necessary to effect a cure 
and for which she is liable.^® However, ordina¬ 
rily she cannot recover for medical expenses, un¬ 
less paid out of her separate estate or unless her 
separate estate is liable therefor,!^ although under 

tion of Arkansas v. Oliver, C.C.A 
Ark., 64 F.2d 60. 

Mass.—Cassidy v. Constantine, 168 K 
E. 169, 269 Mass. 56, 66 A.L.R. 1186 
—Kenyon v. Vogel, 145 N.E. 462, 
250 Mass. 341. 

Miss.—Galtney v. Wood, 115 So. 117 
120, 149 Miss. 56, citing Corpus Ju. 
ris. 

Mo.—Irwin v. McDougal, 274 S.W. 

923, 217 Mo.App. 645. 

Neb.—Kepler v. Chicago, St. P., M. & 

O. Ry. Co., 196 N.W. 161, 111 Neb. 
273, certiorari denied Chicago, St. 

P. , M. & O. R. Co. V. Kepler, 44 S. 
Ct. 635, 265 U.S. 589, 68 L.Ed. 1194. 

Ohio.—Hrvatin v. Cleveland Ry. Co., 
44 N.E.2d 283, 69 Ohio App. 499— 
Cleveland Ry. Co. v. Kuncic, 159 N. 
E. 96, 26 Ohio App. 275. 

I Okl. — St. Louis-San Francisco Ry. 
Co. V. Loftus, 234 P. 607, 109 Okl. 
141. 

30 C.J. p 967 note 81. 

Medical expenses paid by husband 
may not be recovered by wife. 

Ala.—Holmes v. Central of Georgia 
Ry. Co., 116 So. 323, 22 Ala.App. 
355, certiorari denied 116 So. 325, 
217 Ala. 333. 

Ark.—Butler County R. Co. v. Law¬ 
rence, 250 S.W. 340, 158 Ark. 271. 
Ill.—^Whittenberg v. Weber, 230 Ill. 
App. 315—Franz v. St. Louis, S. 

& P. R. R., 219 I11.APP. 558. 


E. 632, 283 Mass. 480—Kenyon v. 
Vogel, 145 N.E. 462, 250 Mass. 341 
—Braun v. Bell, 142 N.E. 93, 247 
Mass. 437. 

Minn.—Fink v. Baer, 230 N.W. 888, 
ISO Minn. 433. 

Okl.—Muskogee Electric Traction Co. 

V, Green, 217 P. 155, 91 Okl. 200. 

30 C.J. p 966 note 77. 

Capacity of married woman to con¬ 
tract see supra § 176 et seq. 
Liability of wife’s separate estate 
for medical expenses see supra § 
340. 

Husband and wife separated 
Mass.—Kelley v. City of Boston, 6 
N.E.2d 371, 296 Mass. 463. 

Minn.—Paulos v. Koelsch, 263 N.W. 
913, 195 Minn. 603. 

10. Ill.—^West Chicago St. R. Co. v. 
Carr, 48 N.E. 992, 170 Ill. 478, af¬ 
firming 67 Ill.App. 530—Sczuck v. 
Chicago Rys. Co., 229 Ill.App. 325— 
Lifschitz V. Chicago, 194 Ill.App. 
488. 

11. Iowa.—^Woodard v. Des Moines, 
165 N.W. 313, 182 Iowa 1102. 

Recovery of medical expenses by hus¬ 
band see infra subdivision c (4) 
of this section. 

12. Ill.—Peru V. French, 55 Ill. 317. 

13. Va.—United Dentists v. Bryan, 
164 S.E. 554, 158 Va. 880. 

14. U.S.—Public Utilities Corpora- 
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a statute permitting a married woman to sue in the 
same manner as if she were sole, it has been stated 
that a wife is entitled to recover damages based 
on proved future probable medical expenses.is 

c. Husband’s Eight of Eecovery 

(1) In general 

(2) Loss of services, earnings, and work¬ 

ing capacity of wife 

(3) Loss of consortium 

(4) Medical and other expenses 

(5) Injury resulting in wife’s death 

(1) In General 

A husband may recover damages suffered in conse- 
fluence of personal injuries inflicted on the wife by a third 
person, unless the right of action ia vested exclusively 
in the wife by statute. 

In the absence of statute barring an action by the 
husband, he has the right to recover damaps suf¬ 
fered in consequence of personal injuries inflicted 
on the wife by a third person,i6 where such dam¬ 
ages proximately result from the injunes.i^ For 
such consequential damages, recovery cannot, in the 
absence of statute otherwise providing, be had in 


an action by the wife alone^s or by husband and 
wife jointly,!^ but the husband must sue therefor 
in his own name.-^ 

The husband may sue for the loss of his wife’s 
services or society resulting from the sale of in¬ 
jurious drugs to the wife.^^ or from injuries in¬ 
flicted by a vicious animal.22 or from miscellane¬ 
ous torts causing physical injuries to the wife,- or 
for a nuisance causing incapacity of the "vvi e. 
The husband’s right of recovery is not dependent 
on defendant’s knowledp that the person injured 
was a married woman.-® 

Ordinarily, the husband is not entitled to conse¬ 
quential damages for injuries to his wife where de¬ 
fendant is not guilty of a tort which would give a 
right of action to the wife.2« Where the contribu¬ 
tory negligence of the wife bars her recoierj, re 
covery by the husband for consequential damages 
is also barred,2T and he will be barred from recov¬ 
ery where his own negligence contributes to his 
wife’s injury.2S However, the consent of the wife 
to the procuring of an abortion on her does not pre¬ 
clude her husband’s action therefor.-® 


15. Mass.— Thlbeault v. Poole, 186. 
N.B. 632, 283 Mass. 480—Cassidy 
V. Constantine, 168 N.E. 169, 269 
Mass. 56, 66 A.Li.R. 1186. 

16 . Ala.—Graham v. Central of 
Georgia Ry. Co., 117 So. 286, 217 

658. , -,0 7 

P C.—Lansburgh & Bro. v. Clark, 1-7 
F2d 331. 75 U.S.App.D.C. 339, af¬ 
firming, D.C., Clark v. Lansburgh & 
Bro.. 38 F.Supp. 729. 

Mo.—Toomey v. Wells, 280 S.W. 441, 
218 Mo.App. 534. 

_Frier v. Laube's Old Spain, 39 

" N’.Y.S.2d 794, 265 App.Div. 402. 

30 C.J. p 961 note 16. 

Rights of wife and of husband as 
separate causes of action see su¬ 
pra subdivision a of this section. 

Derivative right 

The right of the husband to recov¬ 
er consequential damages is not de¬ 
rived from the wife, but is an in¬ 
dependent right. 

D C.—Lansburgh & Bro. v. Clark, 127 
F.2d 331, 75 U.S.App.D.C. 339, af¬ 
firming. D.C., Clark v. Lansburgh & 
Bro., 38 F.Supp. 729. 

X.J.—^Kimpel v. Moon, 174 A. 209, 
113 N.J.Law 220. 

Form of action 

Husband's cause of action for loss 
of services, comfort, and society of 
wife due to injury is common-law ac¬ 
tion of trespass on the case. 

Mo.—Toomey v. Wells, 280 S.W. 441, 
21S Mo.App. 534. 

Pa.—^Drew Peer, 93 Pa. 234. 

Effect of contract to which husband 
not party 

Where passenger, ejected from 


train when railroad official failed to 
keep alleged promise to leave pass 
with conductor, sued railroad for 
willful or wanton misconduct, action 
by husband of passenger to recover 
for lost services and medical ex¬ 
penses was not subject to objection 
that it was based on contract to de¬ 
liver pass to wife, to which contract 
husband was not a party.—Devero v. 
Atlantic Coast Line R. Co., 181 S.E. 
421, 51 Ga.App, 699. 


17. Ala.—Morrison v. Clark, 72 So 
305, 196 Ala. 670. 

30 C.J. p 969 note 90. 

18. Ind.—Ohio & M. R. Co. v. Cosby, 

7 N.E. 373, 107 Ind. 32. 

19. Mass.—Barnes v. Hurd, 11 Mass. 
59. 

30 C.J. P 970 note 14. 

20. Iowa.— Frohs v. Dubuque, 80 N. 
W. 341, 109 Iowa 219. 

30 C.J. P 970 note 15. 

21. N-T.—^Hoard v. Peck, 56 Barb. 
202 

IQ- c —^Holleman v. Harward, 25 S.E. 
972, 119 N.C. 150, 56 Am.S.R. 672, 
34 L.R.A. 803. 

22. N.T.— Schaupp v. Turner, 177 N. 
Y.S. 132, 188 App.Div. 338. 

23 Mass.— Kelley v. .New York, N. 
H. & H. R. Co., 46 N.E. 1063, 168 
Mass. 308, 60 Am.S.R. 397, 38 L.R. 
A. 631. 

24 , N.T.—Berl v. Rochester State 
Corporation, 14 N.Y.S.2d 516. 

30 C.J. P 962 note 25. 
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25. Tenn.—Memphis Steam Laundry 
V. Johnson, 5 Tenn.Civ.App. 123. 

26. Mass.—Thlbeault v. Poole, 186 
N.E. 632, 283 Mass. 480. 

N.J.—Rossman v. Newbon, 170 A. 230, 
112 N.J.Law 261—Folley v. United 
Building & Loan Ass'n of Hack¬ 
ensack. 178 A. 95. 13 N.J.Misc. 293. 
30 C.J. p 970 note 10. 

27. N.Y.— Friedman v. Beck, 293 N. 
Y.S. 649, 250 App.Div. 87, motion 
granted 10 N.E.2d 554, 274 N.T. 
566—Maxson v. Tomek, 2S0 N.Y.S. 
319, 244 App.Div. 604. 

Ohio.— Kenwood v. Tallurigo, 31 Ohio 
N.R.N.S., 344. 

Pa.—Jordan v. City of Pittsburgh. 3 
A.2d 677, 332 Pa. 230. 

—Stuart v. Winnie, 258 N.W. 611, 
217 Wis. 298. 

IMarried women’s acts do not 
change the rule that contributory 
negligence of the wife bars her hus¬ 
band’s recovery for loss of her serv¬ 
ices.—Kenwood v. Tallurigo, 31 Ohio 
N.P.,N.S., 344. 

Me.—Kimball v. Bauckman, 158 


28. 

A. 694, 131 Me. 14. 

Minn.— Kokesh v. Price, 161 N.W. 715, 
136 Minn. 304. 

N.J.—Kimpel v. Moon, 174 A. 209. 113 
N.J.Law 220. 

N.T.—^Diem v. Adams, 42 N.T.S.2d 
*55. 266 App.Div. 307. 

Pa.—Apfelbaum v. Markley, 3 A. 2d 
975, 134 Pa.Super. 392. 

29. N.T.—Phillippi v. Wolff, 14 Abb. 
Pr.,N.S., 196. 

Pa.—Jackson v. Jackson, IS Pa.Dist. 
& Co. 553. 
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A settlement with plaintiff’s wife for her person¬ 
al pain and suffering is no defense to the husband’s 
suit for consequential damage.^® 

Effect of zinfe's statutory right to sue for person¬ 
al injuries. The existence of a right in a married 
woman, under statute, to sue for damages resulting 
from personal injuries does not ordinarily preclude 
the husband’s right to sue for the loss of her serv¬ 
ices and for the expense occasioned by her illness, 
and both suits are often maintained at the same 
tirne^^ or in succession.^3 However, it is clear that 
the husband cannot recover damages that are re¬ 
coverable by the wife.^^ He cannot recover for 
her injuries,or for her pain and suffering.^® 
Where the statute vests the right of action for per¬ 
sonal injuries in the wife exclusively, an action by 
the husband for consequential damages cannot be 

maintained.37 

Mental anguish. Some authorities have held that 
a husband may recover for his distress of mind oc¬ 
casioned by a tortious injur}' to his wife,^^ but oth¬ 
er authorities have taken the view that there may 
be no recovery by the husband.39 

Exemplary damages. The husband cannot recov¬ 


41 C.J.S. 

er exemplary or punitive, but only compensatory 
damages.^^ 

Recovery against governmental body for highwa\ 
or sidewalk injuries. The right of a husband to re¬ 
cover against a governmental body for consequential 
damages resulting from injury to his wife occa¬ 
sioned by highway or sidewalk defects depends on 
the statutes in the particular jurisdictional Under 
some statutes the husband is permitted to recover ^2 
w'hile under others recovery is denied.^3 

Antenuptial injury. No action lies by a husband 
against a person who has committed a tort on the 
woman whom plaintiff was engaged to marry at 
the time of the tort and whom he subsequently mar- 
ries.'^'^ 

(2) Loss of Services, Earnings, and Working 
Capacity of Wife ' 

Unless otherwise provided by statute, a husband, 
suing on account of personal injuries to his wife, may re-' 
cover for the loss of her services or earnings to which 
he was entitled, and for permanent Impairment of her 
capacity to work. 

In the absence of statute to the contrary, a hus¬ 
band suing for consequential damages occasioned by 


3a Ky,—Louisville & N. R Co. v. 

Kinman, 206 S.W. 880, 182 Ky. 597. 
Stisband’s acquiescence in settlesnent 
of wife’s suit 

Husband was not barred from 
maintainingr action for loss of serv¬ 
ices and consortium of wife, and for 
doctor bills and expenses incurred for 
treatment of her injuries, because of 
husband’s acquiescence in settlement 
of action brought by wife, where 
there was no evidence showing that 
husband benefited by settlement 
which was made by wife and her at¬ 
torney.—City of Paducah v. McMan¬ 
us, 76 S.W.2d 254, 256 Ky. 405. 

31. Tenn.—Chattanooga v. Carter, 
179 S.W. 127, 132 Tenn. 609. 

30 C.J. p 969 note 96. 

32- Ark.—Little Rock Gas & Fuel 
Co. v. Coppedge, 172 S.W. 885, 116 
Ark. 334. 

30 C.J. p 969 note 97. 

33. Mich.—Laskowski v. People's Ice 
Co., 168 N.W. 940, 203 Mich. 186, 2 
A.L.R. 586. 

Mo.—Smith v. St. Joseph, 55 Mo. 456, 
17 Am.R. 660. 

34. R.I.—Golden v. R. L. Greene Pa¬ 
per Co., 116 A. 579, 44 R.I. 231. 

30 C.J. p 969 note 99. 

Husband’s recovery is confined to 
consequential loss of wife’s society 
and services and actual expenses.— 
Robison v. Lockridge, 244 N.T.S. 663, 
230 App.Div. 389. 

35. Ala.--Tomme v. Pullman Co., 93 

So. 462, 207 Ala. 511. | 


N.Y.—Schaupp v. Turner, 177 N.Y.S. 

132, 188 App.Div. 338. 

Husband divested of common-law 
rights 

Pub.L.1911 c 109, C.S. § 2507, and 
Pub.L.1913 c 13, C.S. § 2513, giving 
married woman right to contract as 
if unmarried, and to sue for person¬ 
al services and for damages for per¬ 
sonal injury, and making any recov¬ 
ery her sole and separate property, 
operate to divest husband of such 
rights as he may have had at com¬ 
mon law in the special benefits thus 
conferred on the wife.—Hinnant v. 
Tide Water Power Co., 126 S.E. 307, 

I 189 N.C. 120, 37 A.L.R. 889. 

36. Ala.—Birmingham Southern R. 
Co. v. Lintner, 38 So. 363, 141 Ala. 
420. 

30 C.J. p 969 note 2. 

37. U.S.—Montgomery Ward & Co. v. 
Callahan, C.C.A.Kan., 127 F.2d 32— 
W. W. Clyde & Co. v. Dyess, C.C.A. 
Utah, 126 F.2d 719, certiorari de¬ 
nied 63 S.Ct 29, 317 U.S. 638, 87 
L.Ed. 514. 

Kan.—Foster v. Kopp, 100 P.2d 660, 
151 Kan. 650—Clark v. Southwest¬ 
ern Greyhound Lines, 58 P.2d 1128, 
144 Kan. 344—Taylor v. S. H. Kress 
& Co., 12 P.2d 808, 136 Kan. 155. 
Loss of time, medical and other ex¬ 
penses 

A statute providing that the wife 
may recover for loss of time, medical 
attendance, and other expenses in¬ 
curred as a result of personal injury 
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“in addition to any element of dam¬ 
age recoverable at common law" pre¬ 
cludes recovery by the husband for 
loss of his wife’s services or for the 
expenses mentioned in the statute.— 
Jacobson v. Fullerton, 165 N.W. 358, 
181 Iowa 1195. 

38. N.C.—Bailey v. Long, 90 S.E. 
809, 172 N.C. 661, L.R.A.1917B 708. 

30 C.J. p 969 note 93. 

39. Mich.—Hyatt v. Adams, 16 Mich, 
180, 197. 

30 C.J. p 969 note 94—17 C.J. p 836 
note 81. 

40. Ala.—People’s Home Tel. Co. v. 
Cockrum, 62 So. 86, 182 Ala. 547. 

Mich.—Hyatt v. Adams, 16 Mich. 180. 

41. N.J.—South V. West Windsor 
Tp., 82 A. 852, 82 N.J.Law 262. 

29 C.J. p 709 note 76. 

42. N.H.—Wheeler v. Troy, 20 N.H. 
77. 

R.I.—Brickie v. Quinn, 14 A.2d 817, 65 
R.I. 418. 

30 C.J. p 962 note 26—43 C.J. p 1318 
notes 47, 48. 

43. Mass.—^Whalen v. City of Bos¬ 
ton, 23 N.E.2d 93, 304 Mass. 100. 

Mich.—Roberts v. Detroit, 60 N.W. 

450, 102 Mich. 64, 27 L.R.A. 572. 

30 C.J. p 962 note 27—43 C.J. p 1318 
note 45. 

44. N.Y.—Rademacher v. Torbensen, 
13 N.Y.S.2d 124, 257 App.Div. 91, 
reversing 9 N.Y.S.2d 162, 169 Misc. 
1030. 

30 C.J. p 962 note 29. 
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his wife’s personal injuries may ordinarily recover 
for loss of her services,to the extent that the duty 
to render such services devolves on her by reason 
of the marital relation.^® Where as a result of the 
wife’s injuries the husband is compelled to pay oth¬ 
ers to perform the household duties,^'^ or other 
work customarily performed by the wife,48 he is 
entitled to reimbursement, at least where the sum 
paid is shown to be reasonable but no recovery 
is allowed where the services customarily performed 
by the wife were in fact performed gratuitously by 
other members of the family during her incapaci- 
ty.50 The husband may also recover damages for 
the loss of the wife’s earnings where those were 
not saved and kept apart by her as a separate es¬ 


tate,®^ and, where her injuries are permanent, a 
fair compensation for the future diminished capac¬ 
ity to labor on the part of -the wife.^- 
Where by statute the right of action is vested ex¬ 
clusively in the wife, the husband is not entitled to 
recover for loss of her services or for impairment 
of earning capacity.^^ 

(3) Loss of Consortium 

At common law a husband is entitled to recover for 
the loss of his wife's society and consortium caused by 
a personal injury to her, but this right has been denied to 
the husband in some jurisdictions under statutes regulat¬ 
ing the rights of married women. 

The husband ordinarily retains his common-law 
right to recover for loss of his wufe’s society^^ and 


45. U.S.—Gray v. Dieckmann, C.C.A. 

N.H., 109 F.2d 382. 

Ala-— Lindsey v. Kindt, 128 So, 143. 

221 Ala. 169—Tomme v. Pullman 
Co., 93 So. 462, 207 Ala. 511. 

Fla.—Waller v. First Saving's & 
Trust Co., 138 So. 780, 103 Fla. 
1025. 

Ky.—Commercial Carriers v. Small, 
126 S.W.2d 143, 277 Ky. 189. 

Me.—Rice V. Keene, 151 A. 199, 129 
Me. 489. 

N.J.—Giardelli v. Public Service Ry. 

Co., 149 A. 39, 8 N.J.Mlsc. 104. 

X.Y.—Swan v. F. W. Woolworth Co., 

222 N.Y.S. Ill, 129 Misc. 500. 
Hinnant v. Tide Water Power 

Co., 126 S.B. 307, 189 N.C. 120, 37 
A.L.R. 889. 

Okl.—Aderhold v. Ste'wart, 46 P.2d 
246, 172 Okl. 77. 

Pa.—Fulcomer v. Pennsylvania R. 
Co.. 14 A.2d 593, 141 Pa.Super. 264 
—MacLeay v. Beckwith Machinery 
Co., 200 A. 124, 131 Pa.Super. 338 
—Burchfield v. Price, 5 Sch.Reg. 
146. 

S.C.—Cook V. Atlantic Coast Line R. 
Co., 13 S.E.2d 1, 196 S.C. 230, 133 
A.L.R. 1144. 

Tenn.—Johnston v. Southern Ry. Co., 
299 S.W. 785, 155 Tenn. 639, 55 A. 
L.R. 932. 

30 C.J. p 967 note 84. 

Although wife is not accustomed 
to do physical labor, husband is enti¬ 
tled to recover for loss of her serv¬ 
ices due to another’s negligence.— 
Hengelsberg v. Cushing, Mo.App., 61 
S.W.2d 203—Baldwin v. Kansas City 
Rys. Co., Mo.App.,’231 S.W. 280. 

3SKarried women’s acts do not de¬ 
prive husband of damages for loss 
of services. 

Ky.—Commercial Carriers v. Small, 
126 S.W.2d 143, 277 Ky. 189. 

Mich.—Bugbee v. Fowle, 269 N.W. 
570, 277 Mich. 485. 

That compensation may have been 
a-warded wife for her personal inju¬ 
ries does not bar husband from right 
of action for loss of services.—Com- 

41 C.J.S.-57 


mercial Carriers v. Small, 128 S.W.2d 
143, 277 Ky. 189. 

Value of services 

(1) Wife’s services in nursing chil¬ 
dren may be more valuable to hus¬ 
band than services of ordinary nurse. 
—Bainbridge Power Co. v. Ivey, 152 
S.E. 306, 41 Ga.App. 193. 

(2) Wife’s services may be more 
valuable than those of an ordinary 
servant.—Burchfield v. Price, 5 Sch. 
Reg. 146. 

Buie that, where injury to wife re¬ 
sults in immediate death, husband as 
administrator cannot recover for loss 
of wife’s services, does not obtain 
where injury to wife does not result 
in her death.—City of Paducah v. Mc¬ 
Manus, 76 S.W.2d 254, 256 Ky. 405. 
Injury to husband causing loss of 
wife’s services 

In an action for personal injuries 
against one of a mob accused of mis¬ 
treating plaintiff for his alleged dis¬ 
loyalty, plaintiff could not recover 
for injuries to his wife, resulting in 
loss of service, which were caused 
by mental shock and suffering, but 
which were not accompanied by any 
physical injury from unlawful acts 
directed toward her or committed in 
her presence.—Ellsworth v. Massacar, 
184 N.W. 408, 215 Mich. 511. 

46. Neb.—Riley v. Lidtke, 68 N.W. 
356, 49 Neb. 139. 

30 C.J. p 968 note 85. 

47. U.S.— Leadbetter v. Glaisyer, C. 
C.A.Or., 44 F.2d 350. 

A.ia.—Tomme v. Pullman, 93 So. 462, 
207 Ala. 511. 

Conn.— Hansen v. Costello, 5 A.2d 880, 
125 Conn. 386. 

N.Y.—Orben v. State Investing Co., 
*189 N.Y.S. 243, 197 App.Div. 658 
_Berl V. Rochester State Corpora¬ 
tion, 14 N.T.S.2d 516 —Marks v. 
Thompson, 1 N.Y.S.2d 215. 

Pa.—Lambert v. Barry, 96 Pa.Super. 
221 . 

30 C.J. P 967 note 84 [h]. 
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Washiiig 

Where a wife had previously done 
the household washing, and was by 
the injury rendered unable to do so, 
the husband, suing for injuries to the 
wife, could recover the reasonable 
cost of having the washing done by 
others.—Tomme v. Pullman Co., 93 

So. 462, 207 Ala. 511. 

48. Conn.—Hansen v. Costello, 5 A. 
2d 880, 125 Conn. 386. 

Management of apartment house 
Conn.—Hansen v. Costello, supra. 

49. In absence of proof that sum 
paid was reasonable, husband could 
not recover as damages the amount 
paid laundry for doing the washing. 
—Tomme v. Pullman Co., 93 So. 462, 
207 Ala. 511. 

50. Ohio.—Curry v. Board of Com’rs 
of Franklin County, 21 N.E.2d 341. 
135 Ohio St. 435. 

51. N.Y.—Brown v. Third Ave. R. 
Co., 43 N.Y.S. 1094, 19 Misc. 504. 

30 C.J. p 968 note S6. 

52. N.C.—^Kimberly v. How’land, 55 
S.E. 778, 143 N.C. 398, 7 L.R.A.,N. 
S.,’ 545. 

30 C.J. p 968 note 87. 

53. Kan.—Foster v. Kopp, 100 P.2d 
660, 151 Kan. 650—Taylor v. S. 
H. Kress & Co., 12 P.2d 808, 136 
Kan. 155. 

54. Ala-—Lindsey v. Kindt, 128 Sj. 
143, 221 Ala. 169. 

N.J.—Clark v. Chaisson, 145 A. 226, 
7 N.J.Misc. 269. 

Okl.—Aderhold v. Stewart, 46 P.2d 
346, 172 Okl. 77. 

Pa.—MacLeay v. Beckwith Machinery 
Co., 200 A. 124, 131 Pa.Super. 338 
—Burchfield v. Price, 5 Schuyl.Leg. 
Beg. 146. 

30 C.J. P 969 note 5. 

Despite married women’s acts, hus¬ 
band's right to wife’s services, aid. 
comfort, society, and companionship 
remain.—Cook v. Atlantic Coast Line 
R. Co., 13 S.K2d 1, 196 S.C. 230, 133 
A.L.R. 1144. 
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consortium's caused by a personal injury to her. 
He may recover for a partial loss of the incidents 
of consortium as well as for the total loss there¬ 
of.However, in some states the statutes regulat¬ 
ing the rights of married women deprive the hus¬ 
band of his right to recover for loss of consortium 
in such cases,°7 including in one of those states, at 
least, the loss of service or society.^S A statute 
vesting in the wife the sole right to recover for loss 
or impairment of her ability to render services bars 
not only the husband’s right to maintain an action 
for the loss of his wife’s services but also precludes 
recovery by him for loss of consortium or compan- 

ionship.59 

(4) Medical and Other Expenses 

In the absence of statute to the contrary, a hus¬ 
band, suing on account of personal injuries to his wife, 
ordinarily may recover the reasonable cost of her care, 
treatment, and cure. 


C.J.s. 

In the absence of statute to the contrary, a bus 
band, suing for consequential damages sustained as 
a result of personal injuries inflicted on his wife 
may recover the reasonable cost or expense of her 
care, treatment, and cure.60 The husband may al¬ 
so recover the value of his own services in nurs¬ 
ing or caring for his incapacitated wife,6i not to 
exceed the reasonable cost of employing others to 
perform such work,62 and statutes giving a mar¬ 
ried woman a right of action for impairment of 
ability to perform domestic duties do not preclude 
the husband from recovering the value of his owti 
services in nursing his wife.^3 

On the other hand, the husband may not recover 
for expenses which he has not paid or for which 
he has not incurred liability.®* Where medical and 
hospital expenses of an injured wife are assumed by 
the employer and insurer under workmen’s compen¬ 
sation statutes, the husband has no right of action 


55- N.J.—^Nuzzi V. U. S. Casualty 
Co., 1 A.2d 890. 121 N.J.Law 249. 
Pa.—Burchfield v. Price, 5 Schuyl. 

Legr.Reg:. 146. 

30 C.J. p 970 note 6. 

Sexual intercourse 

(1) The husband may recover dam¬ 

ages for loss of his wife's ability to 
have sexual intercourse.—Tunget v. 
Cook, Mo.App., 94 S.W.2d 921—Bald¬ 
win V. Kansas City Rys. Co., Mo.App., 
231 S.W. 280—30 C.J. p 970 note 6 
[d] (1), (2). j 

(2) However, according to some 
authorities, the ability of the wife 
to engage in sexual relations is not 
an element of consortium.—Golden v. 
R. L. Greene Paper Co., 116 A. 579, 
44 R.L 231, 21 A.L.R. 1514. 

56. N.H.—Guevin v. Manchester St. 
R. Co., 99 A. 298, 78 N.H. 289, L.. 
R.A.1917C 410. 

30 C.J. p 970 note 7. 

57. Mich.—Bugbee v. Fowle, 269 N. 
W. 570, 277 Mich. 485—Harker v. 
Bushouse, 236 N.W. 222, 254 Mich. 
187. 

30 C.J. p 970 note 8. 

58. Conn.—Marri v. Stamford St. R. 
Co., 78 A. 582, 84 Conn. 9, 33 L.R.A., 
N.S., 1042, Ann.Cas.l912B 1120. 

59. Kan.—Clark v. Southwestern 

Greyhound Lines, 58 P.2d 1128, 144 
Kan. 344. 

Terms “services” aad “domestic du¬ 
ties” mean all benefits that accrue as 
result of conjugal relation.—Clark v. 
Southwestern Greyhound Lines, su¬ 
pra. 

eo. Ala.—Lindsey v. Kindt, 128 So. 
143, 221 Ala. 169—U. S. Fidelity & 
Guaranty Co. v. Baker, 134 So. 894, 

24 Ala.App. 274, certiorari denied I 
.184 So. 896, 223 Ala. 172. I 


Conn.—Hansen v. Costello, 5 A.2d 880, 
125 Conn. 386—Katz v. Cohn, 189 A. 
594, 122 Conn. 388. 

G-a.—Yellow Cab Co. of Atlanta v. 
Lampkin. 150 S.E. 435. 40 Ga.App. 
553. 

H.J.—Giardelli v. Public Service Ry. 

Co., 149 A. 39, 8 N.J.Misc. 104. 
K.T.—Berl v. Rochester State Corpo¬ 
ration, 14 N.Y.S.2d 516—Marks v. 
Thompson, 1 N.Y.S.2d 215. 

Pa.—MacLeay v. Beckwith Machinery 
Co., 200 A. 124, 131 Pa.Super. 338. 
S.C.—Cook V. Atlantic Coast Line R. 
Co., 13 S.E,2d 1, 196 S.C. 230, 133 
A.L.R. 1144. 

30 C.J.-p 968 note 88. 

Liability of husband for medical ex¬ 
penses see supra § 60. 

Recovery of medical expenses by wife 
see supra subdivision b (2) (d) of 
this section. 

In absence of evidence, husband is 
presumably liable for injured wife's 
nursing and medical expenses already 
incurred, and hence may sue tort¬ 
feasor therefor.—Thibeault v. Poole, 
186 N.E. 632, 283 Mass. 480. 

Services as part of duty to support 
Services to wife necessitated by 
personal injuries to wife living with 
husband are within husband’s statu¬ 
tory duty to “support family.”—Katz 
V. Cohn, 189 A. 594, 122 Conn. 338. 
Doctor’s fee and traveling expenses 

(1) Husband, being responsible for 
doctor’s reasonable charges and rail¬ 
road fares to place where wife was 
operated on to cure injuries, could 
recover therefor against tort-feasor. 
—Quackenbush 'v. Vallario, 159 A 
893, 114 Conn. 652. 

(2) In an action against a railroad 
for loss of services and expenses by 
injuries to plaintiff’s wife, the trav¬ 
eling and other expense incurred in 
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taking the wife to a physician for 
examination and medical advice was 
a proper item to be considered by the 
jury.—Van House v. Canadian North¬ 
ern Ry. Co., 192 N.W. 496, 155 mnn 
65. 

K-ray and diagnosis 
Physicians' bills of wife for X-rays 
and examinations for diagnosis and 
treatment were properly taken into 
consideration in husband’s action for 
damages.—Consolidated Coach Corpo¬ 
ration V. Saunders, 25 S.W.2d 722 233 
Ky. 321. 

Necessity of payment 
Rule that one entitled to recover 
expenses caused by personal injury 
ordinarily may recover those incur¬ 
red but not paid, as well as those 
paid, applies to expenses incurred by 
husband because of personal injury 
to wife.—Katz v. Cohn, 189 A. 594, 
122 Conn. 338. 

61. Minn.—Van House v. Canadian 
Northern Ry. Co., 192 N.W. 496, 155 
Minn. 65. 

30 C.J. p 969 note 89. 

62. Conn.—Beckert v. Doble, 134 A 
154, 105 Conn. 88. 

Husband may recover for loss of 
his own wages where he stayed away 
from work to nurse injured wife.— 
Corum V. Davis, 130 A. 448, 3 N.J. 
Misc. 981. 

63. Kan.—Shattuck v. Pickwick 
Stages Corporation, 11 P.2d 996, 135 
Kan. 602. 

64. Conn.—Beckert v. Doble, 134 A 
154, 105 Conn. 88. 

G-ratuitous services o-f daughter 
Husband of injured wife was not 
entitled to recover for daughter's 
services as nurse, no claim for com¬ 
pensation having been made by 
daughter.—Beckert v. Doble, supra. 
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for such expenses.®® 

Future expenditures. The husband may recover 
for reasonably probable future expenses to be in¬ 
curred for doctor’s bills, nursing, etc.,®® unless the 
right of recovery is vested in the wife.®'^ 

(5) Injury Resulting in Wife’s Death 

At common law a husband, suing on account of per¬ 
sonal injuries resulting in his wife's death, may recover | 
consequential damages suffered between the time of her 
injury and her death. 

Under common law principles a husband may re- 
cover for consequential damages, such as loss of 
services and consortium, resulting from injuries to 
his wife which eventually result in her death,®® but 
the estimate of damages stops at the moment of 
death.®® If the injury results in immediate death, 
the common law gives to the husband no right of ac¬ 
tion.'^® However, as considered in Death § 14, in 
various jurisdictions statutes give a right of action 
for wrongful death, but such statutes do not pre¬ 
clude the husband from recovering under common- 
law principles for his consequential damages suf¬ 
fered during the period between her injury and 

death.'^t 

g 402. -Assault and Battery 

At common law an action for damages for assault 
and battery on the wife must be brought by the husband 


and wife jointly, but the wife may sue in her own name 
where authorized to do so by statute. 

At common law an action to recover damages for 
assault and battery on the wife must be brought 
by the husband and wife jointly.'*^ Under the stat¬ 
utes in most jurisdictions, however, a married^ wo¬ 
man may maintain an action in her own name/^ or 
must sue alone;""* but it has been held that she is 
not compelled to sue alone if the statute does not so 
require."® A wife forcibly and lawfully evicted 
from premises by her husband’s landlord following 
termination of the tenancy has no more right to sue 
for assault and battery than her husband would 
have if he had been nersonally evicted.'® 


g 403. - Libel or Slander and Malicious 

Prosecution 

At common law an action for an injury to the reputa¬ 
tion of the wife by reason of libel or slander, when the 
words are actionable per se, must be brought by the 
husband and wife jointly, although under statutes a mar¬ 
ried woman may sue for defamation in her own name. 

At common law an action for an injury to the 
reputation of the wife by reason of slander or li¬ 
bel, when the words are actionable per se, cannot be 
brought by the husband alone,''"' or by the wife 
alone,'^8 but both must join in the action.79 Where, 
however, special or consequential damages to the 
husband are alleged, the action lies in his name,8® 


65. Minn.—Arvidson v. Slater, 237 N. 
W. 12, 183 Minn. 446. 

QQ JJ s._^F. W. ■W’oolwt)rth Co. v. 

Seckinger, C.C.A.La.. 125 F.2d 97. 
Conn.—^Katz v. Cohn, 1S9 A. 594, 122 
Conn. 388. 

Pa.—^MacLeay v. Beckwith Machinery 
Co., 200 A. 124, 131 Pa.Super. 338. 

67. In Massachusetts a husband 
cannot recover future probable med¬ 
ical expenses of his injured wife un¬ 
der statutes conferring on her the 
power to sue as a feme sole.—Thi- 
beault V. Poole. 186 N.B. 632. 283 
Mass. 480—Cassidy v. Constantine, 
168 N.E. 169, 269 Mass. 56, 66 A.Li.R. 


1186. 1 
68. Mich.—Collins v. Hull, 240 N.W. 
37, 256 Mich. 507. 

N.C.—Crooks V. Jonas, 169 S.E. 218, 
204 N.C. 797. 

30 C.J. p 971 note 18—17 C.J. P 1183 
note 8. 

Time lost from work wliile caring 


for wife 

In action by husband for death of 
wife, husband's time lost from busi¬ 
ness while caring for wife was prop¬ 
er element of his damage.—^Kerns v. 
Lewis, 227 N.W. 727, 249 Mich. 27. 
69. Ala.—Graham v. Central of 
Georgia Ry. Co., 117 So. 286, 217 
Ala. 658. 

Mich.—Bugbee v. Fowle, 269 N.W. 


570, 572, 277 Mich. 485, citing Cor¬ 
pus Juris. 

Ohio.—Shaweker v. Spinell, 181 N.B. 

896, 125 Ohio St. 423. 

30 C.J. p 971 note 19—17 C.J. p 1183 
note 10. 

TO. Ky.—Eden v. Lexington & 

Frankfort R. R. Co., 14 B.Mon. 165. 
Mich.—Bugbee v. Fowle, 269 N.W. 

570, 277 Mich. 485. 

N. j.—Grosso V. Delaware, L. & W. R. 

Co., 13 A. 233, 50 N.J.Law 317. 

30 C.J. P 971 note 20. 

71. Ala.— Graham v. Central of 
Georgia Ry. Co., 117 So. 286, 217 
Ala. 658. 

30 C.J. p 971 note 23. 

Damages recoverable by husband in 
action for wrongful death of wife 
see Death § 95 et seq. 

Husband’s prior recovery under death 
statute 

An action by husband under death 
statute for death of wife did not 
preclude action for damages to com¬ 
pensate for loss of wife’s services, 
companionship, and society between 
date of injury and date of death, and 
also to compensate for expenses in¬ 
curred during such period for medi¬ 
cal, hospital, and nursing services 
rendered her.—American Ins. Co. v. 
Naylor, 70 P.2d 353, 101 Colo. 4L 
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72. Ky.—Barnes v. Martin, 11 Bush, 
327. 

30 C.J. P 971 note 25. 

73. Okl.—Casteel v. Brooks, 148 P. 
158, 46 Okl. 1S9. 

30 C.J. p 971 note 27. 

74. N.y. —Mann v. Marsh, 35 Barb 
68 , 21 How.Pr. 372. 

75 . Ind.—^Hamm v. Romine, 98 Ind. 
77. 

76. Mont.—^Vaughn v. Mesch, 87 P. 
2d 177, 107 Mont. 498, 123 A.L.R. 
1106. 

77. Tenn.—Butler v. Stites, 7 Tenn. 
App. 482, 484, citing Corpus Juris. 

30 C.J. p 971 note 30. 

78. Tenn.— Butler v. Stites, supra 
citing Corpus Juris. 

30 C.J. P 971 note 31. 

79 . Tenn.—Butler v. Stites, supra 
citing Corpus Juris. 

30 C.J. P 971 note 32. 

Husband is entitled to recover onlj 
for special damages that may hav( 
accrued to him.—Butler v. Stites, ' 
Tenn.App. 482. 

80. N.Y.—Garrison v. Sun Printini 
& Publishing Assoc., 100 N.E. 430 
207 N.Y. 1, 45 L.R.A.,N.S., 766, Ann 
Cas.l914C 288, affirming 135 N.T.S 
721, 150 App.Div. 689, affirming 13- 
N.y.S. 670, 74 Misc. 622. 

30 C.J. P 971 note 33. 
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and in his name alone.^^ A husband and wife can¬ 
not jointly sue for a joint libel or slander on both; 
the husband should sue alone for the injury to him, 
and the husband and wife should join for the injury 
to her.S 2 

Under the statutes, in a number of jurisdictions, 
a married woman may sustain an action for defa¬ 
mation without the joinder of her husband,and 
even though the alleged slander was of both hus¬ 
band and wife,^^ and joinder of the husband has 
been held erroneous.^® 

An action for slander unth relation to business of 
the wife may not be maintained by the husband 
where he is merely his wife’s employee paid com¬ 
pensation in proportion to profits.^® 

Malicious prosecution. Under the common-law 
rule a married woman cannot sue alone for mali¬ 


41 C.J.S. 

cious prosecution.87 The common-law rule prevails 
until changed by statute,8S although in some juris¬ 
dictions the wife may sue alone for her injury, and 
if the husband has suffered any consequential injuiy- 
he may sue therefor.89 

§ 404 . - Personal Injuries to Husband 

In the absence of statute, a wife has no cause of ac- 
tion for any loss sustained by her, including loss of con- 
sortium, in consequence of personal injuries inflicted on 
the husband. 

For an injury done to the husband the wife can¬ 
not join with him in an action for damages,^^ un¬ 
less by statutory authority no action accrues to 
the wife for the loss sustained by her, 92 such as his 
consequent inability to support and maintain her 
comfortably,98 or loss of his wages,9^ services,95 or 
consortium,96 nor, according to the decisions on 


81. Tenn.—Butler v. Stites, 7 Tenn. 
App. 482. 

30 C.J. p 971 note 34. 

82. Ind.—Hart v. Crow, 7 Blackf. 
351. 

30 C.J. p 972 note 35. 

S3. Ga.—Pavlovski v. Thornton, 15 
S.E. 822, 89 Ga, 829. 

30 C.J. p 972 note 36. 

84. Ky.—Alcorn v. Powell, 60 S.W. 
520, 22 Ky.L. 1353. 

85. Pa.—Pero v. Contreaso, 13 Pa. 
Dist. 394. 

86. Mich.—Child v. Emerson, 60 N. 
W. 292, 102 Mich. 38. 

30 C.J. p 972 notes 40, 41. 

87. Me.—Laughlin v. Eaton, 54 Me. 
156. 

88. Me.—Laughlin v. Eaton, supra. 
30 C.J. p 972 note 43. 

89. Iowa.—Musselman v. Galligher, 
32 Iowa 383. 

90. N.Y.—Maloy v. Poster, 8 N.T.S. 
2d 608, 610, 169 Misc. 964, quoting 
Corpus Juris. 

Or.—Sheard v. Oregon Electric Ry. 
Co., 2 P.2d 916, 918, 137 Or. 341, 
quoting Corpus Juris, 

30 C.J. p 973 note 55. 

Malicious prosecution 
Pa.—Harris v. McDermott, 87 Pittsb. 
Leg.J. 287, 53 York Leg.Rec. 75. 

91. N.Y.—^Maloy v. Foster, 8 N.Y.S. 
2d 608, 610, 169 Misc. 964, quoting 
Corpus Juris. 

Or.—Sheard v. Oregon Electric Ry. 
Co., 2 P.2d 916, 918, 137 Or. 341, 
quoting Corpus Juris. 

30 C.J. p 973 note 56. 

92. Ind.—Boden v. Del-Mar Garage, 
185 N.E. 860, 205 Ind. 59. 

Minn.—Eschenbach v. Benjamin, 263 
N.W. 154, 155, 195 Minn. 378, citing 

Corpus Juris. 

N-Y.—Maloy v. Poster, 8 N.Y.S.2d 
608, 610, 169 Misc. 964, quoting 
Corpus Juris. 


N.C.—Hinnant v. Tidewater Power 
Co.. 126 S.E. 307, 311, 189 N.C. 120, 
37 A.L.R. 889, citing Corpus Juris, 
and disapproving contrary intima¬ 
tion in Hipp V. Dupont, 108 S.E. 
318, 182 N.C. 9. 

Or.—Sheard v. Oregon Electric Ry. 
Co., 2 P.2d 916, 918, 137 Or. 341, 
quoting Corpus Juris. 

30 C.J. p 973 note 58. 

Husband’s recovery of damages for 
injuries to himself precludes recovery 
by his wife from same defendants for 
same injury or wrong.—Giggey v. 
Gallagher Transp. Co., 72 P.2d 1100, 
101 Colo. 258. 

Wife can recover nothing which hus¬ 
band could recover 
N.C.—McDaniel v. Trent Mills, 148 
S.E. 440, 197 N.C. 342. 

93. Ind.—Boden v. Del-Mar Garage, 
185 N.E. 860. 205 Ind. 59. 

—Maloy v. Foster, 8 N.Y.S.2d 
608, 610, 169 Misc. 964, quoting 
Corpus Juris. 

N.C.—McDaniel v. Trent Mills, 148 
S.E, 440, 197 N.C. 342. 

Or.—Sheard v. Oregon Electric Ry. 
Co., 2 P.2d 916, 918, 137 Or. 341, 
quoting Corpus Juris. 

30 C.J. p 973 note 59. 

94. N.J.—Tobiassen v. Polley, 114 A. 
153, 96 N.J.Law 66. 

N.Y.—Maloy v, Foster, 8 N.Y.S.2d 
608, 610, 169 Misc. 964, quoting Cor¬ 
pus Juris, 

Or.—Sheard v. Oregon Electric Ry. 
Co., 2 P.2d 916, 918, 137 Or. 341, 
quoting Corpus Juris. 

30 C.J. p 973 note 60. 

Earning capacity 

The act of 1906, as amended .in 
1909, P.D. 210, does not authorize 
a wife to maintain a suit in her own 
name for damages based on the loss 
of earning capacity of her husband 
resulting from injuries he suffers 
through the negligent act of a third 
person, for the act expressly reserves 
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to him a right .of action for any dam¬ 
ages he may have sustained.—Tobias¬ 
sen V. Polley, 114 A. 153, 96 N.J.Law 
66 . 

95. N.Y.—Maloy v. Poster, 8 N.Y.S. 
2d 608, 610, 169 Misc. 964, quoting 
Corpus Juris. 

Or.—Sheard v. Oregon Electric Ry. 
Co., 2 P.2d 916, 918, 137 Or. 341, 
quoting Corpus Juris. 

30 C.J. p 973 note 61. 

96. U.S.—Fuller v. American Tele¬ 
phone & Telegraph Co., D.C.Mass., 
21 P.Supp. 741, affirmed, C.C.A., 
99 F.2d 620. 

Colo.—Giggey v. Gallagher Transp. 
Co., 72 P.2d 1100, 1102, 101 Colo. 
258, citing Corpus Juris. 

Del.—Sobolewski v. German, 127 A. 

49, 2 W.W.Harr. 540. 

Ind.—Boden v. Del-Mar Garage, 185 
N.E. 860, 205 Ind. 59. 

Mich.—Harker v. Bushouse, 236 N. 

W. 222, 254 Mich. 187. 

Minn.—Eschenbach v. Benjamin, 263 
N.W. 154, 155, 195 Minn. 378, cit¬ 
ing Corpus Juris. 

Miss.—^Nash v. Mobile & O. R. Co., 
116 So. 100, 149 Miss. 823, 59 A.L. 

R. 676. 

N.J.—Tobiassen v. Polley, 114 A. 153, 
96 N.J.Law 66. 

N.Y.—Maloy v. Poster, 8 N.Y.S.2d 
608, 610, 169 Misc. 964, quoting 
Corpus Juris. 

N.C.—McDaniel v. Trent Mills, 148 

S. E. 440, 197 N.C. 342—Hinnant v. 
Tide Water Power Co., 126 S.E. 307, 
189 N.C. 120, 37 A.L.R. 889. 

Or.—Sheard v. Oregon Electric Ry. 
Co., 2 P.2d 916, 918, 137 Or. 341, 
quoting Corpus Juris. 

30 C.J. p 973 note 62. 

Emasculation of husband 
Wife who lost opportunity to hear 
children because of physical injuries 
to husband which resulted in his 
emasculation was not entitled to re¬ 
cover damages from third person 
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the question, can she recover for nursing him9'_ 
where the injury was caused by the negligence oi 
a third person,9S as distinguished from the inten¬ 
tional and direct injury which in some jurisdictions 
supports a wife’s action for alienation of her hus¬ 
band’s affections,99 or a wife’s action against one 
who, by other conduct, maliciously and wrongfully 
interferes with the marital relationship and deprives 
the wife of the society, affection, and consortium 
of the husband;! and, while it has been held that 
a married woman may sue in her own name for the 
loss of her husband’s support, comfort, and society 
caused by the willful act of defendant who, by con¬ 
stant annoyance and threats, occasions his insani- 
ty,2 it has also been held that, where the malicious 
purpose and act of defendant is directed against the 
husband, and not against the wife, she has no right 
of action for loss of consortium or for any other 
consequential damages.* 

Where the wife has been compelled to expend 
money from her own personal estate, as a proxi¬ 
mate result of injuries negligently inflicted on her 
husband by a third person, for which he cannot re¬ 


cover, she may recover such sums under statutes 
giving her the right to sue in her own name. 

Death. At common law a wife may not recover 
for the death of her husband,* although, as consid¬ 
ered in Death § 14 et seq, statutes in various juris¬ 
dictions give a right of action for death. 

I 405. -In Respect to Wife’s Property at 

Common Law 

a. Realty generally 

b. Personalty generally 

c. Actions for rents, legacies, or distrib¬ 

utive shares 

a. Realty Generally 

At common law husband and wife ordinarily must 
join in actions to recover the wife’s land or in an action 
of waste, but the wife need not be Joined either a suit 
on a vendor’s lien to recover the purchase price of land 
sold or in an action merely for damages to her land. 

In actions for the recovery of the land of the 
wife, or in an action of waste, the common-law 
rule is that the husband and wife must join,* un¬ 
less he has relinquished his marital right to posses- 


■vrhose negligence caused injuries, on 
ground it cannot be said that negli¬ 
gence was proximate cause of loss.— 
Landwehr v. Barbas, 270 N.T.S. 534, 
241 App.Div. 769, motion granted 198 
N.E. 397, 268 N.Y. 547, affirmed 200 
N.E. 306, 270 N.Y. 537. 

Effect of married women’s acts 

A wife cannot recover damages for 
loss of husband's consortium because 
of personal injuries to him as result 
of stranger’s negligence, not’witli- 
standing married woman's act giving 
wife right to hold separate property 
and sue alone.—Maloy v. Foster, 8 N. 
Y.S.2d 608, 169 Misc. 964—30 C.J. P 
973 note 62 [d]. 

97. N.Y.—Maloy v. Foster, 8 N.Y.S. 
2d 608, 610, 169 Misc. 964, quoting 
Corp'us Juris. 

N.C.—McDaniel v. Trent Mills, 148 
S.E. 440, 187 N.C, 342. 

Or.—Sheard v. Oregon Electric By. 
Co., 2 P.2d 916, 918, 137 Or. 341, 
quoting Coirpus J'oxis. 

30 C.J. P 973 note 63. 

98. N.Y.—Maloy v. Foster, 8 N.Y.S. 
2d 608, 610, 169 Misc. 964, quoting 
Corpus Juris. 

Or.—Sheard v. Oregon Electric Ry. 
Co., 2 P.2d 916, 918, 137 Or. 341, 
quoting Corpus Juris. 

99. Ind.—Boden v. Del-Mar Garage, 
185 N.E. 860, 205 Ind. 59. 

N.J.—Sims v. Sims, 76 A. 1063, 79 N. 
J.Law 577, 29 L.R.A..N.S., 842, re¬ 
versing 72 A. 424, 77 N.J.Law 251. 
Or.—Sheard v. Oregon Electric Ry. 
Co., 2 P.2d 916, 919, 137 Or. 341. 
quoting Corpus Juris. 

30 C.J. p 973 note 65. 


Action by wife for alienation of af¬ 
fection see infra § 661. 

1 . N.C.—Hinnant v. Tide Water 

Power Co., 126 S.E. 307, 189 N.C. 
120, 37 A.L.R. 889. 

Or.—Sheard v. Oregon Electric Ry. 
Co., 2 P.2d 916, 137 Or. 341—Kos- 
ciolek V. Portland R. etc. Co., 160 
P. 132, 81 Or. 517. 

S.D.—Swanson v. Ball, 290 N.W. 482, 
67 S.D. 161. 

30 C.J. P 973 note 66. 

Beco/ery as restricted to cases of 
intentional wrong 
A wife has same legal rights with 
respect to society and assistance of 
her husband as husband has to wife s 
services and society, but her right of 
recovery is restricted to cases of in¬ 
tentional wrong or a direct attack on 
the marriage relation.—Commercial 
Carriers v. Small, 126 S.W.2d 143, 277 
Ky. 189. 


Sale of intoadcating liquors to hus¬ 
band 

(1) The rule that authorizes wife 
to bring common-law action for loss 
of consortium against one who know¬ 
ingly sells “habit-forming drug" to 
the husband also applies to the sale 
of intoxicating liquor, but, since 
there is not the same presumption 
that use of liquor will eventually 
cause loss of volition that there is 
with a habit-forming drug, it is in¬ 
cumbent on spouse bringing action 
to prove that to knowledge of seller 
such a stage has been reached by the 
consumer.—Pratt v. Daly, supra. 

(2) Right of action under civil 
damage statutes see the C.J.S. title 
Intoxicating Liquors §§ 430-485, also 
33 C.J. P 636 note 92 et seq. 

2 - Mo.—Clark v. Hill, 69 Mo.App. 

541. 

30 C.J. P 974 note 67. 


Novelty of case should not be cou- 
lidered in determining whether plain- 
;iff had cause of action for induc- 
ng husband to play poker.— Anderson 
I, McGill Club, 266 P. 913, 51 Nev. 
L6, certiorari denied 49 S.Ct. 14, 2<8 
u’s. 557, 73 L.Ed. 504. 

Sale of drugs to husband 
Under common la-w, as modified by 
the various married women's acts, an 
action lies by wife against one who 
knowingly sells a habit-forming drug 
to the husband, except for a lawful 
medical purpose, if the effect of the 
sale IS to cause or aggravate the 
habitual use of the 7n 

Daly, 104 P.2d 147. 55 Ariz. 535, 130 
A.L.R. 341—30 C.J. P 973 note 66 [b]. 


3 . Vt.—Nieberg v. Cohen, 92 A. 214, 
SS Vt. 281, L.R.A.1915C 483, Ann. 
Cas.l916C 476. 

30 C.J. P 9T4 note 68. 

4. N.C.—McDaniel v. Trent Mills, 
148 S.E. 440, 197 N.C. 342. 

5 . Or.—Kosciolek v. Portland R, 
Light & Power Co., 160 P. 132, 81 
Or. 517. 

30 C.J. P 973 note 58 [c]. 

Udarried women’s acts do not give 
wife cause of action for death of 
her husband.— Sheard v. Oregon Elec¬ 
tric Ry. Co., 2 P.2d 916, 137 Or. 341. 

6 . Ind.—Bellows v. McGinnis, 17 
Ind. 64. 
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sion and profits in favor of the wife.7 He cannot 
sue alone in ejectment to recover his wife’s land.^ 

Recovery of purchase price. Husband and wife 
may sue jointly to recover the purchase price of 
the wife s land, although there was an express prom¬ 
ise to pay the husbandbut she is not a necessary 
party, under such circumstances, to an action to en¬ 
force a vendor’s lien.^O 

Damage to wife's land. For the mere recovery of 
damages to the real property of the wife, during 
coverture, the husband, under the common-law rule, 
may join the wife,^^ or he may sue in his own 
name,12 but the action is improperly brought in the 
wife’s name alone.i^ Where, however, the injury 
occurred before the marriage, and would survive 
to the wife, she must be joined,!^ since, as consid¬ 
ered supra § 398, the rule in all cases where an ac¬ 
tion would survive to her alone is that husband 
and wife must join. 

b. Personalty Generally 

At common law the husband should sue alone for the 
conversion of the wife's personal property or injury 
thereto; but If her personal property was injured before 
the marriage the husband and wife must join if the cause 
of action would survive to her. 

^ For actions arising during coverture, in connec¬ 
tion with the conversion, or injury, of the personal 
property of the wife, the husband should, at common 
law, sue alone, and the wife may not sue alone,i® 
since marriage vests her personal chattels in him, 
as discussed supra § 23. 

Injury co^nmitted before marriage. If an injury 
is done to the personal property of a woman before 
her marriage, husband and wife must join if the 
cause of action would survive to her.i® In detinue, 
however, it is said that the husband should sue 


C.J.S. 

alone, since the wife, on her marriage, has no longer 
any interest in the property.17 ^ 


c. Actions for Eents, Legacies, or Distributive 
Shares 


Mt common law a husband 


. . - Wife should loin 

in a suit for rents accruing from her realty before m. 
riage, but for rents, distributive shares, and leoacie. 
cruing after marriage the husband and wife ordinarlfv 
may join or the husband may sue alone. ^ 


For rents accruing before marriage from the 
wife’s real property, the husband should, at common 
law, join with the wife.lS For rent accruing during 
coverture, the husband and wife may join, or the 
husband may sue alone,^9 and the same rule applies 
to the recovery of distributive shares^# and leva- 
cies.2i ^ 


I § 406. -In Respect to Wife’s Separate 

Property 

a. In general 

b. Joinder of husband 

c. Suits in equity 

d. Actions for loss or injury 

e. Actions to recover property 

f. Actions to recover rents or profits or 

purchase money 

g. Cancellation of conveyance or mort¬ 

gage 

a. In General 

Under statutes a married woman may sue alone in 
actions concerning her separate property. 

The common-law rules relating to the rights of 
action by husband and wife have been greatly 
changed by the effect of modern statutes, so that, in 
nearly all the states, a married woman may sue 
alone in actions concerning her separate property .22 


Vt.—Reynolds v. Bean, 99 A. 1013 91 
Vt. 247. 

30 C.J. p 974 note 69. 

7. Va.—Lynchburg: Cotton Mills v. 
Rides. 70 S.E. 542, 112 Va. 137. 

30 C.J. p 974 note 70. 

8 . Tenn.—Bryant v. Freeman, 173 
S.W. 863, 131 Tenn. 87 , L.R.A.1915D 
996. 

9. Md.—Higdon v. Thomas, 1 Harr. 

& G. 139. I 

30 C.J. p 974 note 75. 

10 . Mo.—Reugger v. Lindenberger, 
53 Mo. 364. 

11. Vt.—Bishop V. Readsboro Chair 
Mfg. Co., 81 A. 454, 85 Vt. 141 
36 L.R.A..N.S., 1171. 

30 C.J. p 974 note 78. 

12. Vt.—Bishop V. Readsboro Chair 
Mfg, Co., supra. 

30 C.J. p 975 note 79. 


13. Vt.—Bishop V. Readsboro Chair 
Mfg. Co., supra. 

30 C.J, p 975 note 80. 

14. Pa.—Stroop V. Swarts, 12 Serg. 
& R. 76. 

30 C.J. p 975 note 81. 

15. U.S.—Moores v. Carter, Super.Ct. 
Ark., 17 F.Cas.No.9,7S2a, Hempst. 
64. 

Fla.—Merrill v. Adkins, 180 So. 41, 
131 Fla. 478. 

Ga.—Heyman v. Heyman, 92 S.E. 25, 
19 Ga.App. 634, 

Tenn.—Snyder v. Jett, 197 S.W. 488, 
138 Tenn. 211. 

30 C.J. p 975 note 83, p 544 note 43 
[bj. 

16. Ky.—Fightmaster v. Beasley, 1 
J.J.Marsh. 606. 

17. N.C.—Spiers v. Alexander, 8 N. 
C. 67. 

30 C.J. p 975 note 86 . 
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18 . N.T.—Decker v. Livingston, 15 
Johns. 479. 

19. Conn.—Lewis v. Martin, 1 Day 
263. 

Tenn.—Bryant v. Freeman, 173 S.W. 

863, 131 Tenn. 87, L.R.A.1915D 996. 
30 C.J. p 975 note 89, p 528 note 76. 

20 . Me.—Shirley v. Walker, 31 Me. 
541. 

N.J.—Flagg V. Teneick, 29 N.J.Law 
25. 

30 C.J. p 975 note 91. 

21 . Pa.—In re Brinton, 10 Pa. 408. 
30 C.J. p 975 note 90. 

22. Del.—^Wolf V. Keagy, 136 A. 520, 
3 W.W.Harr. 362. 

Fla.—Blood V. Hunt, 121 So. 886 , 97 
Fla. 551. 

Ga.—Leavell v. Leavell, 20 S.E.2d 780, 
67 Ga.App. 440. 
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The action must, however, relate to her separate j 
property.^* and her pleading must sufficiently allege j 
the fact, as explained infra § 431, since, where a 
statute gives a married woman power to sue only 
in actions concerning her separate property, if the 
property in question is not separate estate she is 
still under her common-law disability to sue in con¬ 
nection therewith.24 Where the husband has the 
right to custody of his wife’s property and to its 
management, subject to termination by the wife, he 
may, in the absence of such termination, prosecute 
suits in respect of her property.25 

Suits against carrier. Where a married woman 
delivers to a carrier for transportation property 
which belongs to her exclusively and separately, an 
action for loss or injury thereto may be maintained 
in her name;2S but, unless there has been a gift 
to the wife of articles constituting her apparel, the 
husband may alone sue a common carrier for their 
loss as baggage,2^ and, even though the apparel is 
the property of the wife, it seems that he may sue 
alone where the contract with the carrier was made 
by his purchase of the tickets and receipt of the 
checks.22 


"b. Joinder of Husband 

Under some statutes the wife must sue aione with 
respect to her separate property, whiie under other stat¬ 
utes the husband may be joined with the wife. 

Under some of the statutes the wife must sue 
alone with respect to her separate property, the 
;oinder of the husband,-® or the bringing of the 
buit b}' next friend,^*^ being improper; but in other 
jurisdictions it is held that the statute is not man¬ 
datory, and that if the parties so elect husband and 
wife may join as at common law^^ or the wife 
may sue by next friend.^- Where it is necessary 
for a married woman to bring suit by her next 
friend, her husband may be joined with her and act 
as such next friend.^^ 

Joint interest in subject matter of suit. Wherev¬ 
er husband and wife have a joint interest in the sub¬ 
ject matter of the suit they may, as a general rule, 
be joined as parties plaintiff but such joinder or¬ 
dinarily is improper where no joint interest exists.35 
Where the wife owns land upon which her husband 
operates a stone quarry of which he is the sole 
owner, both may join in a suit to restrain the flood¬ 
ing of the quarry by the damming up of water by 
defendant.^® 


—Cochrane v. Cochrane, 115 A. 
811, 139 Md. 530. 

30 C.J. P 976 note 2, p 956 note 64. 

riling caveat to will 
Under Comp.St. § 454(1). providing 
that a married woman may sue and 
be sued alone when the action con¬ 
cerns her separate property, a mar¬ 
ried woman could file a caveat to the 
will of her father without joining 
her husband.—In re Witherington's 
Will, 119 S.E. 11. 186 N.C. 152. 

Wife, paying partnership liabilities 
out of her separate estate, is enti¬ 
tled to reimbursement therefor. 
Sparks V. Kuss. 216 N.W. 929, 195 
Wis. 378, modified on other grounds 
218 N.W. 208, 195 Wis. 378. 

23. N.C.—Earnhardt v. Clement, 49 
S.E. 49, 137 N.C. 91. 

30 C.J. P 977 note 3. 

24. Ala.— Pickens v. Oliver, 29 Ala. 
528. 

30 C.J. p 977 note 5. 

25. Fla.—^Haddock, for Use and Ben¬ 
efit of Wiggins, V. Florida Motor 
Lines Corporation, 9 So. 2d 98, 150 
Fla. 848, rehearing denied 9 So.2d 
350. 

Control and management by husband 
of wife’s separate property see su¬ 
pra §§ 283-2S8. 

When marriage relationship ceases 
whatever right of action the ex-wife 
might have cannot be prosecuted 
by the former husband.—^Haddock, 
for Use and Benefit of Wiggins, v. 


Florida Motor Lines Corporation, su¬ 
pra. 

26. Mass.—Hawkins v. Providence & 
W. R. Co., 119 Mass. 596, 20 Am.R. 
353. 

In Illinois the question of absolute 
or legal ownership is regarded as im¬ 
material; the fact that she is bailor 
and consignor is deemed sufficient to 
sustain the action.—Chicago & A. R. 
Co. V. Shea. 66 Ill. 471—Great West¬ 
ern R. Co. V. McComas, 33 Ill. 185. 

27. N.Y.—Harris v. Delaware, L. & 
W. R. Co., 61 N.Y. 656. 

30 C.J. p 977 note 6. 

28. Fla.—Jacksonville, S. A. & H. R. 
R. Co. V. Mitchell, 13 So. 673, 32 
Fla, 77, 21 L.R.A. 487. 

30 C.J. p 977 note 7. 

29. Ala.—VTolfe v. Underwood, 8 So. 
774, 91 Ala. 523. 

30 C.J. P 977 note 8. 

30. Ala.— Sheldon v. Birmingham 
Bldg. & Loan Assoc., 25 So. 820, 
121 Ala. 278. 

31. W.Va.—Mitchell v. Penny, 66 S. 
E. 1003, 66 W.Va. 660, 135 Am.S.R. 
1046, 26 L.R.A.,N.S., 788. 

30 C.J. p 978 note 10. 

In riorida 

(1) Joinder of husband is sufficient 
to entitle wife to bring suit relating 
to her property where he is not ad¬ 
versely interested, m view of con¬ 
stitutional provision securing to wo¬ 
man property acquired by her before 
or after marriage as her separate 
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nroperty.—Miller v. Ellenwood, 164 
So. 140, 121 Fla. 551. 

(2) Married woman sues by next 
friend only in equity, and actions at 
law by husband and wife should be 
brought by parties plaintiff as hus¬ 
band and wife, or as wife and hus¬ 
band.—Cook v. Lewis K. Liggett Co., 
171 So. 522, 126 Fla. 555—Miller v. 
Ellenwood, supra. 

(3) Suit by married woman in equi¬ 
ty see supra § 389. 

32. Md.—Frazier v. White, 49 Md. 

1 . 

30 C.J. p 978 note 11. 

33. U.S.—Bein v. Heath, La., 6 How. 
228, 13 L.Ed. 416. 

34. Fla.—^V'alker Fertilizer Co. v. 
Race, 166 So. 283, 123 Fla. 84, 105 
AL.R. 341. 

Ind.—Indiana. B. & W. R. Co. v. Brit- 
tmgham, 98 Ind. 294. 

30 C.J. P 978 notes 14, 15, 18. 

35. Mass.—Header v. Stone, 7 Mete. 
147. 

30 C.J. p 978 note 18. 

Where husband had only inchoate 
right in wife’s undivided half interest 
in land during her life, he should not 
have been made party plaintiff in 
suit by owner of remaining interest 
to enjoin wife’s sale of growing tim¬ 
ber on land.—Sielecki v. Sielecki, 163 
A. 375, 107 Pa.Super. 291. 

36. Ind.—American Plate Glass Co. 
V. Nicoson, 73 Ind. 625. 34 Ind.App. 
643. 
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c. Suits in Equity 

Unless authorized by statute to sue alone, in equity 
in suits connected with her separate property a married 
woman sues with her husband. 

In equity, in suits connected with her separate 
property, a married woman sues with her husband, 
or, providing^ his interest is adverse, sues by her 
next friend, making the husband a party defend¬ 
ant, under principles discussed supra § 389. Un¬ 
der the statutes, however, she may now, in many 
jurisdictions, sue alone where the suit relates to her 
separate property.^^ 

d. Actions for Loss or Injury 

Under statutes authorizing a married woman to sue 
alone with respect to her separate property, she may sue 
for the loss of, or injury to, her personal property and for 
injuries to her separate real estate. 

Under the general statutory rule authorizing a 
married woman to sue alone, as discussed supra sub¬ 
division a of this section, she may sue for the loss 
of, or injury to, personal property belonging to her 
separate estate,^® and also for injuries to her sep¬ 
arate realty,^o including real estate of which she 
has possession and is the equitable owner.^l 

However, the husband’s occupancy with his wife of 
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premises owned as separate property by her, or his 
use^of her lands, by raising crops thereon,'is held 
in a number of cases to be such a possession by him 
as will entitle him to maintain in his own name an 
action of trespass for injury to the “possession.”42 
Where a husband is entitled to the rents and profits 
of his wife’s lands, he may, without joining her 
as plaintiff, maintain an action for injury resulting 
in a reduction of the value of such rents and prof- 
its.43 An action by the husband alone will lie fJr 
injury to separate goods of his wife in his posses- 

sion.44 

e. Actions to Recover Property 

Under statutes a married woman may sue In her 
own name for the recovery of her separate property. 

A married woman may, by force of the statutes, 
sue in her own name to recover her separate prop^ 
erty.45 She may recover her real property's as 

well as her personalty.'^'^ 

f. Actions to Recover Rents or Profits or Pur¬ 

chase Money 

Under statutes enabling a married woman to sue 
alone with respect to her separate property, she may sue 
for the rents and profits thereof, and for the purchase 
money arising from its sale. 


37. Ariz.—Ives v. Sanguinetti, 85 P. 
480, 10 Ariz. 83. 

30 C.J. p 978 note 19. 

38. N.J.—Van Orden v. Van Orden, 
41 A. 671. 

30 C.J. p 979 note 22. 

In Plorida 

(1) Statutes empowering a married 
woman to maintain suits or actions 
concerning her real estate without 
joining her husband or next friend 
enable her to sue alone by bill in 
equity for an accounting in connec¬ 
tion with a suit to recover possession 
of her real estate.—Priddle v. Stew¬ 
art, 176 So. 750, 129 Fla. 821—Porter 
v. Taylor, 59 So. 400, 64 Fla. 10 0. 

(2) However, the statute authoriz¬ 
ing married woman to bring action 
concerning her real estate does not 
empower her to maintain foreclosure 
suit or otherwise to collect her debt 
in equity without doing so by next 
friend.—Korabeck v. Childs, 124 So. 
24, 98 Fla. 576. 

39. Tenn.—Nashville, C. & St. L. Ry. 

Co. V. Graham, 5 Tenn.App. 121. 

30 C.J. p 979 note 26. 

Husband could not maintain action 
for injuries to automobile registered 
in nams of wife.—Pearson v. Bara, 
161 N.E. 823, 263 Mass. 502. 

Where husband pledged stock 
owned entirely by wife to bank to se¬ 
cure loan to husband and bank was 
thereafter put on inquiry as to 
whether husband was absolute owner 


I of stock and subsequently assisted 
I husband in disposing of wife’s inter¬ 
est in stock, wife could maintain 
action in trover to recover damages 
from bank for disposition of stock, 
the measure of recovery to be deter¬ 
mined by the value of the stock less 
the amount of the bank's loan.— 
Groover v. Savannah Bank & Trust 
Co., 198 S.E. 217, 186 Ga. 476, revers¬ 
ing Savannah Bank & Trust Co. v. 
Groover, 192 S.E. 49, 56 Ga.App. 27, 
and mandate conformed to 198 S.E. 
223, 58 Ga.App. 251, 

40. Ind.—^Leeds v. Richmond, 1 N.E. 

711, 102 Ind. 372. 

30 C.J, p 980 note 27. 

Property managed by husband 

In action for damages to land 
from defective, sewage tank, where, 
although title was in wife, husband 
had complete charge of land, owned 
and collected all rents from crops, 
financed farming operations and paid 
all taxes, wife was properly joined 
with husband as party plaintiff, and 
dismissal as to her was error.—Hodg¬ 
es V. Town of Drew, 159 So. 298, 172 
Miss. 668. 

Where husband had interest in 
wife’s realty, by reason of the mari¬ 
tal status, he was entitled to join 
her in action for damages from de¬ 
preciation in rental value thereof.— 
Benson v. City of Medford, 20 P.2d 
232, 142 Or. 243. 

41. W.Va.—McKenzie v. Ohio River 
R. Co., 27 W.Va, 306. 
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42. Del.—Chorman v. Queen Anne’s 
R. Co., 54 A. 687, 19 Del. 407. 

30 C.J. p 980 note 29. 

43. Tenn.—Jones v. Ducktown Sul¬ 
phur, Copper & Iron Co., 71 S.W. 
821, 109 Tenn. 375. 

44. Mich.—^Withey v. Pere Mar¬ 
quette R. Co., 104 N.W. 773, 141 
Mich. 412, 113 Am.S.R. 533, 1 L.R. 
A.,N.S., 352, 7 Ann.Cas. 57. 

30 C.J. p 980 note 37. 

45. Minn.—Twitchell v. Cummings, 
143 N.W. 785, 123 Minn. 270. 

30 C.J. p 980 note 38. 

46. Ala.—^Webb v. Lamar, 180 So. 
545, 235 Ala. 533. 

Ind.—Myers v. Jackson, 34 N.E. 810, 
135 Ind. 136. 

30 C.J. p 981 note 39, p 942 note 43. 
Recovery of land on refusal to make 
deed 

Where a married woman agrees to 
sell land, and puts the purchaser in 
possession, but afterward refuses 
to make a deed on the ground that 
her husband had not joined in the 
agreement, she cannot recover in 
ejectment if she has never asked her 
husband to join and he has never re¬ 
fused to do so.—McCoy v. Niblick, 77 
A. 551, 228 Pa. 342, 30 L.R.A.,N.S., 
353. 

47. W.Va.—Robinson v. Woodford, 
16 S.E. 602, 37 W.Va. 377. 

30 C.J. p 981 note 40. 
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Under the statutes enabling a married woman to 
sue alone in actions concerning her separate prop- 
ert>', as discussed generally supra subdivision a of 
this section, she may sue to recover the rents and 
profits of such property.** The action cannot be 
brought by the husband alone** except where he 
has the right to receive the rents and income of the 
wife’s statutory separate estate free from liability 
to account.*® A husband without interest in prop¬ 
erty which is the separate estate of his wife is nei¬ 
ther a necessary nor a proper party plaintiff to an 
action to recover rent therefor.®* 

For the purchase money arising from the sale of 
lands belonging to her statutory estate a married 
woman may maintain an action in her own name.®^ 

g. Cancellation of Conveyance or Mortgage 

An illegal conveyance or mortgage of the separate 
property of a married woman may be set aside. 

An illegal conveyance of a wife’s separate prop¬ 


erty ma 3 ’ be canceled in equity,but an authorized 
conveyance of her separate property, duly executed 
by her, and not obtained by fraud or undue influ¬ 
ence, will not be set aside.^^ 

Where a mortgage to secure the husband’s debt is 
prohibited b}' statute, as considered supra § 351, 
a suit may be brought for its cancellation,®^ and the 
wife need not, as a condition precedent to relief, of¬ 
fer to pay the debt secured,®® or restore securities 
held as collateral for the original debt and which 
were surrendered by the creditor to the husband 
with knowledge that the wife was merely a suretx".®'^ 
An injunction will also lie to restrain foreclosure 
of such a mortgage where the mortgagee knew that 
it was given to secure the husband’s debt.®^ Where 
a mortgage on the wife’s separate property to secure 
the husband’s debt is valid, a subsequent grantee of 
the property with constructive notice of the mort¬ 
gage cannot have it set aside, in the absence of 
fraud.®® 


48. Ill.—Hayner v. Smith, 63 Ill. 430, 
14 Am.R. 124. 

30 C.J. P 981 note 43. 

49. N.C.—Thompson v. Wiggins, 14 
S.E. 301, 109 N.C. 508. 

50. Ala.—Williamson v. Baker, 78 
Ala. 590. 

30 C.J. P 981 note 45. 

51. N.Y.—Wicks v. Walters, 28 N.Y. 
S.2d 57, 262 App.Div. 780. 

52. Ala.—Graham v. Payne, 77 Ala. 
584—Snyder v. Glover, 75 Ala. 379. 

53. Ga.—Magid v. Beaver, 196 S.E. 
422, 1S5 Ga. 669, reversing 192 S. 
E. 532. 56 Ga.App. 286, and man¬ 
date conformed to 197 S.E. 80, 57 
Ga.App. 871—Barron v. First Nat. 
Bank & Trust Co. in Macon, 186 S. 
K 847, 182 Ga. 796—Jackson v. 
Reeves, 120 S.E. 541, 156 Ga. 802. 

30 C.J. p 942 note 42. 

Wife inheriting additional interest 
after giving deed 

In wife’s suit for cancellation of 
deeds given as security for loan made 
to husband, where, at time of mak¬ 
ing deeds, wife had a one-third un¬ 
divided interest in realty and subse¬ 
quently inherited from her mother 
and sister the remaining two-thirds 
interest, wife could proceed in her 
own name without causing legal rep¬ 
resentatives of mother and sister to 
be appointed and made parties.— 
Cleaveland v. La Grange Banking & 
Trust Co., 200 S.E. 137, 187 Ga. 65. 
Joinder of husband 

(1) In suit by wife to cancel deed 
to realty devised to wife by her fa¬ 
ther, husband, who was without any 
title or interest in realty, was not 
required to be joined as a party com¬ 
plainant.—^Newman v. Borden, 194 
So. 836, 239 Ala. 387. 


(2) Where a husband joins with ’ 
his wife in executing a mortgage, for 
real estate owned by the wife alone, 
it is not necessary to join the hus¬ 
band in an action in equity to set 
the mortgage aside on the ground of 
fraud; it is otherwise if they hold 
by entirety.—lacono v. Troffo, 27 Del. 
Co. 462. 

54. Mass.—Keyes v. Carleton, 6 N. 
E. 524, 141 Mass. 45, 55 Am.R. 446. 

When cancellation will be refused 
Equity will not cancel a convey¬ 
ance by wife of her separate property 
on the ground that such conveyance 
was made without any consideration 
to wife and solely for the benefit of 
her husband, in the absence of show¬ 
ing either that conveyance had re¬ 
lation to a transaction prohibited by 
statute, or that it had been execut¬ 
ed during disability or as result of 
mistake, fraud, undue influence, du¬ 
ress or some other circumstance rec¬ 
ognized by equity as authorizing re¬ 
lief.—Johnston v. Susman, 19 S.E.2d 
919, 193 Ga, 758. 

55. Ala,—Noel v. Tucker, 171 So. 

640, 233 Ala. 337—Sims v. Hester, 

153 So. 281, 228 Ala. 321. 

30 C.J. p 909 note 39. 

Joinder of husband 

(1) Husband and wife are proper 
parties to bill by wife for cancella¬ 
tion of mortgage on her land and 
for redemption therefrom on ground 
that mortgage was mere suretyship 
for husband’s debts.—Mitchell v. Ses- 
soms Grocery Co., 153 So. 282, 228 
Ala, 360. 

(2) In an action by a married wo¬ 
man to cancel mortgages on real es¬ 
tate of which she is alleged to be the 
owner on the ground that the debt 
secured is the debt of the husband 
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and that plaintiff signed only as sure¬ 
ty, where the mortgages show on 
their face a 30 int and several liabil¬ 
ity, the husband is a necessary party. 
—Bank of Florala v. Hall, 99 So. 299, 
211 Ala. 56. 

(3) In suit by wife for cancellation 
of conveyance, executed as surety for 
husband, there being no question of 
joint and several liability, husband 
who had no legal interest in prov¬ 
ing that wife owed or did not owe 
debt, and against whom there could 
be no adjudication, was not a neces¬ 
sary party.—Horst v. Barret, 104 So. 
530, 213 Ala. 173. 

56. Ala.—Shook v. Southern Bldg. &. 
Loan Ass’n, 37 So. 409, 140 Ala. 
575. 

57. Ala.—Elba Bank & Trust Co. v. 
Blue, 84 So. 748, 203 Ala. 524. 

58. Ga.—Sellers v. Page, 56 S.E. 
1011, 127 Ga. 633. 

Conditions precedent 

(1) A wife was not required, as 
prerequisite to injunction against sale 
under security deed given in consid¬ 
eration of husband’s debt, and to 
cancellation of such deed, to refund 
money which, according to the peti¬ 
tion, agent of holder of such deed 
merely claimed to have advanced on 
purchase price of the land.—^Deen v. 
Baxley State Bank, 15 S.E.2d 194, 
192 Ga. 300. 

(2) A wife seeking injunction 
against sale of land under security 
deed given in consideration of hus¬ 
band’s debt, and cancellation of such 
deed, was not required to tender back 
the land where she did not claim that 
sale of the land to her was invalid. 
_^Deen v. Baxley State Bank, supra, 

59. Fla.—Ocklawaha River Farms 
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§ 407.- Injury to Husband's Property 

a. In general 

b. Property owned by husband jointly, by 

entirety, or in common with wife 

a. In G-eneral 

A wife ordinarily is not a proper or necessary party 
to an action concerning the real or personal property of 
her husband. 

At common law, and in the absence of a contrary 
statute, the wife is not a proper party to an action 
for damages to her husband’s real or personal prop¬ 
erty.®® Where a shipment containing household 
goods, some of which belonged to a husband and 
wife, some to the husband, and others to the wife, 
was consigned to the husband at the point of des¬ 
tination, he had capacity to sue for injuries to the 
entire shipment, although he was not the absolute 
owner of all the property.®^ The wife need not 
be made a party to suits concerning the husband’s 
realty.®^ The right of action for damages to real 
estate in the ownership and possession of the hus¬ 
band is in him exclusively,®^ and in a suit by the 
husband alone he may recover damages for inva¬ 
sion of a dwelling house occupied by himself and 
wife.®^ However, it has been held that husband 
and wife are properly joined as plaintiffs in an ac¬ 
tion for trespass to the personalty of both, and to 
the realty of the wife,®® and that husband and wife 
may bring an action jointly in respect of title to 
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realty belonging to either of them.®® 

b. Property Owned by Husband Jointly, by En, 
tirety, or in Common with Wife 

A husband and wife ordinarily may sue jointly In re 
spect of property owned jointly, or as tenants In common 
or as tenants by entirety. 

Where the title to land is vested jointly in hus¬ 
band and wife, some cases hold that the husband 
alone may maintain an action to recover the inter¬ 
est of both.®7 The wife may properly be joined in 
such suit,®® but she cannot bring ejectment without 
joining her husband.®® Where husband and wife 
own realty as joint tenants, they may, at least in 
the absence of timely objection, maintain a joint 
suit for damages from a nuisance,'^® and it has 
been stated broadly that a husband may sue either 
alone or jointly with his wife for all injuries done 
during coverture to realty of which husband and 
wife are seized, or to which they are entitled in 
right of the wife.^i 

Tenancy in common. Where husband and wife 
are tenants in common, their joinder as plaintiffs 
in actions affecting their common property ordi¬ 
narily is controlled by general rules.72 

Tenancy by entirety. It has been held that a 
husband may sue alone to recover damages to his 
possession where the premises are owned by him and 
his wife as tenants by entirety,*^® or to recover pos- 
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Co. V. Young, 74 So. 644, 73 Fla. 
159, L.R.A.1917P 337. 

60. N.H.—Smith v. Piermont, 31 N. 
H. 343, 351. 

Pa.—Robbins v. Young, 12 Pa.Dist. & 
Co. 743. 

Wis.—Prochnow v. Northwestern 

Iowa Co., 145 N.T7. 1098, 1104, 156 
Wis. 408. 

Married woman has no such inter¬ 
est in either real or personal property 
of her living husband as makes her 
necessary or proper party in action 
by him for its destruction by negli¬ 
gence.—Long Fork Ry. Co. v. Stum- 
bo, 277 S.W. 297, 211 Ky. 46. 

61. Ala.—^Walter v. Alabama Great 
Southern R. Co., 39 So. 87, 142 Ala. 
474. 

62. Ky.—Lee v. Lee, 284 S.W. 1052, 
215 Ky. 226. 

Action to compel reconveyance of 
land 

A wife taking no part in a transac¬ 
tion whereby her husband is induced 
by duress to convey land and execute 
notes is not a necessary party to an 
action to compel a reconveyance and 
to cancel the note.—Graves v. 
O’Brien, 207 P. 198, 111 Kan. 320. 

63. Wis.—^Prochnow v. Northwest¬ 


ern Iowa Co., 145 N.W. 1098, 1104, 
156 Wis. 408. 

30 C.J. p 961 note 14. 

Action for damages for taking under 
eminent domain 

Where by the state statute of de¬ 
scent the wife’s right in the real 
estate of her husband is contingent 
on her surviving him, she is not a 
necessary party to his action for 
damages for its taking under the 
right of eminent domain.—McCul¬ 
lough V. St. Edward Electric Co., 165 
N.W. 157, 101 Neb. 343. 

64. Minn.—Parks v. Byrne, 138 N.W. 
952, 120 Minn. 519. 

65. Pa.—Miskel v. Lehigh Valley 
Coal Co., 85 Pa.Super. 357. 

66. Neb.—Coon v. O’Brien, 186 N.W. 
340, 107 Neb. 427. 

67. N.C.—Topping v. Sadler, 50 N.C. 

I 357. 

30 C.J. p 974 note 72. 

68. N.H.—^Wentworth v. Remick, 47 
N.H. 226, 90 Am.D. 573. 

30 C.J. p 974 note 73. 

69. Mo.—^Vanata v. Johnson, 70 S. 
W. 687, 170 Mo. 269. 

Wis.—^Allie v. Schmitz, 17 Wis. 169. 

70. Ill.—Kempinski v. Tuthill Build¬ 
ing Material Co., 255 IlLApp. 375. 
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71. Md.—Toy v. Atlantic Gulf & Pa¬ 
cific Co., 4 A.2d 757, 176 Md. 197. 

72. Okl.—Haught v. Continental Oil 
Co., 136 P.2d 691. 

Joinder of cotenants generally see 
the C.J.S. title Tenancy in Common 
§ 142, also 62 C.J. p 565 note 53 
et seq. 

Damages to land owned by husband 
and wife as tenants in common were 
recoverable only in a single joint 
action in which both husband and 
wife as joint owners of the land were 
necessary parties plaintiff.—Haught 
V. Continental Oil Co., supra. 

trader married women’s acts, de¬ 
stroying common law unity of hus- 
I band and wife and placing them in 
the position of strangers as concerns 
their legal rights, husband, who is 
tenant in common with wife, cannot 
recover for injury to her share.— 
Gardner v. Quinn, 289 S.W. 513, 154 
Tenn. 167. 

73. Ind.—Sheridan Gas, Oil and Coai 
Co. V. Pearson, 49 N.E. 357, 19 Ind. 
App. 252, 65 Am.S.R. 402. 

30 C.J. p 980 note 30- 
Control and possession by husband 
of estate by entirety see supra §§ 
34, 35. 
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session of the land,’* and, on the other hand, that | 
the wife cannot sue alone for trespass to such land 
in the possession of both,’® but an action in the 
name of both has been sustained.’® It has also 
been held that, where the interest of the wife is not 
apparent on the face of the complaint, if the objec¬ 
tion is not raised by plea in abatement it must be 
deemed to be waived.” According to some au¬ 
thorities in a suit to preserve the estate both hus¬ 
band and wife are necessary parties and one spouse 
jnay join the other as a party wnthout his or her 
consent and the one so joined may not discontinue 
the action.’® Where the husband wrongfully dis¬ 
poses of his wife’s interest in an estate held by them 
as tenants by entirety, and abandons his wife, she 
may, under statutory authority, prosecute an action 
to recover her interest.’® In a suit to recover dam¬ 
ages and to abate a nuisance caused by the erection 
of a spite fence by defendant on a line between his 
lot and a lot owned by plaintiff and his wife as 
tenants by entirety, plaintiff’s wife is a desirable, 
if not a necessary, party.®® 

■WTiere the estate during the lifetime of husband 
and wife is held by them as tenants in common, 
and each is entitled to one half of the rents and 
profits as long as the question of survivorship is 


in abeyance, they each have separate causes of ac¬ 
tion for injury to the estate®^ and the husband can 
recover for injury to his interest only.®® 

§ 408. Rights of Action against Husband or 
Wife or Both 

At common law the husband ordinarily must be Joined 
as party defendant in all actions brought against his 
wife by third persons, but under statutory authority the 
wife may be sued alone where the husband has no m- 
terest in the subject matter of the suit. 

At common law the joinder of the husband is re¬ 
quired in all actions brought against the wife by 
third persons, unless the husband is an alien resid¬ 
ing abroad, or is deemed civilly dead,®^ and b}" stat¬ 
ute it is sometimes provided that the husband must 
be joined with the wife except when the action con¬ 
cerns her separate property or business.*^ Under 
statutory authority a married woman may be sued 
as if sole,^^ or she may be sued alone on specified 
causes of action.^® In actions respecting her real 
property, the husband should be made a codefend¬ 
ant if he has a legal interest either in the posses¬ 
sion^*^ or in the title.^^ 

Where the husband is alone liable, no action lies 
against the wife, and she is not a necessary party 
defendant, nor should she be joined as defendant 


74. Mo.—Todd v. Fitzpatrick, App., 
222 S.W. 888. 

Joinder in action of ejectment see 
Ejectment § 51 b (2). 

75. Mich.—Powles v. Hayden, 89 N. 
W. 571, 130 Mich. 47. 

30 C.J. P 980 note 33. 

76. Mo.—Cox V. St. Louis, M. & S. 
E. R. Co.. 100 S.W. 1096, 123 Mo. 
App. 356. 

30 C.J. p 980 note 34. 

77. Ind.—^White v. Woods, 109 N.E, 
760, 183 Ind. 500, superseding, App., 
106 N.E. 536—Moore v. Harmon, 41 
N.E. 599, 142 Ind. 555—Sheridan 
Gas, Oil & Coal Co. v. Pearson, 49 
N.E. 357, 19 Ind.App. 252, 65 Am. 
S.R. 402. 

78. Pa.—Magee v. Morton Building 
& Loan Ass’n, 158 A. 647, 103 Pa. 
Super. 331—Bradley v. Harrison, 29 
Del.Co. 275. 

Wife suing to recover withdrawal 
value of stock held by entirety could 
join husband, and husband’s attempt 
to discontinue action was ineffective. 
—Magee v. Morton Building & Loan 
Ass’n, 158 A. 647, 103 Pa.Super. 331. 

In suit by wife to avoid mortgage 
given by her husband on property 
owned by them by entirety, to which 
the wife was not in fact a party, 
the husband may he joined as plain¬ 
tiff.—Pastore v. Forte, 158 A. 649, 
104 Pa.Super. 55. 


79. Tenn.—Moore v. Chase, 156 S.W. 
2d 84, 25 Tenn.App. 239. 

80. N.C.—Burris v. Creech, 17 S.E. 
2d 123, 220 N.C. 302. 

81. Stating New York law 

Mich.—Tuttle v. Everhot Heater Co., 
249 N.W. 467, 264 Mich. 60. 

82. N.T.—D’Angelo v. New York 
Cent. R. Co., 205 N.T.S. 435, 209 
App.Div. 775 —Mastrofrancisco v. 
Mohawk Gas Co., 194 N.T.S. 436, 
201 App.Div. 586. 

His interest, is affected by age and 
health of himself and wife and pos¬ 
sibly other circumstances, tending to 
show the probable duration of such 
tenancy in common, and his possibili¬ 
ty of ownership of his wife’s interest. 
—Mastrofrancisco v. Mohawk Gas 
Co., supra. 

83. N.J.—Cerruti v. Simone, 179 A. 
257, 13 N.J.Misc. 466. 

Capacity of married woman to be 
sued generally see supra § 389. 

84. Wis.—Gallagher v. Mjelde, 74 N. 
W. 340, 98 Wis. 509. 

30 C.J. P 982 note 61. 

Actions against married woman con¬ 
cerning her separate estate see in¬ 
fra § 409. 

85. Va.—Young v. Hart, 44 S.E. 703, 
101 Va. 480. 

86. Del.—Black v. Clements, 47 A. 
617, 18 Del. 499. 

Md.—Herbert v. Gray, 38 Md. 529. 
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87. Md.—Clark v. Boarman, 43 A. 
926, 89 Md. 428. 

30 C J. p 983 note 66. 

88. Ind.—Curtis v. Gooding, 99 Ind. 
45. 

N.J.—McDermott v. French, 15 N.J. 
Eq. 78. 

Dower right iu husband 
When suit concerns wife’s realty, 
husband is proper party to action, 
for, if he survives, he is entitled to 
dower in the land, and his rights 
will not be affected unless he is a 
party thereto.—Ballman v, Ballman, 
67 S.W.2d 39, 252 Ky. 332. 

Where husband is tenant by cur¬ 
tesy, although he has no legal estate 
in the lands, he is a necessary party 
to any suit which may involve the 
execution of a deed by the wife to 
her lands.—Decker v. Panz, N.J.Ch., 
54 A. 137. 

89. Fla.—Noyes v. Webster Inv. Co., 

197 So. 390, 143 Fla. 702. . 

Ind—Shafer v. Shafer, 37 N.E.2d 69. 

219 Ind. 97. 

30 C.J. P 983 note 69. 

Individual contracts of hnsband 

(1) For the husband’s individual 
contracts no right of action accrues 
against the wife and she is not a 
proper party defendant in an action 
for breach of contract.—Fifer v. 
Hoover, 163 A. 848. 163 Md. 381— 
30 C.J. P 986 note 4. 

(2) For his unauthorized contracts 
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in actions affecting his rights in property in which 
she has no interest.^® If the wife is joined in a suit 
to reform a contract made by her husband and in 
which she had no interest, she cannot resist the ref¬ 
ormation sought.®^ Where, however, she has an 
interest in the subject matter of the suit, she should 
also be made a defendant,®- as in actions involving 
the title to realty owned by her and her husband 
as tenants by entirety.®® 

The husband's liability for funeral expenses of his 
wife may be enforced by an action against him with¬ 
out a prior demand®^ or presentation of the claim 
to her administrator or an attempt to collect the 
same from her separate estate.®^ 

§ 409. - Concerning Wife’s Separate Prop¬ 

erty 

Statutes usually permit a married woman to be sued 
as If sole in all matters pertaining to her separate prop¬ 
erty or business, although under some of the statutes the 
plaintiff, at his election, may join the husband. 

Under statutes permitting married women to be 
sued as if sole in respect of their separate property 
or business, a suit may be brought against a married 


woman in respect of such property or business with¬ 
out joining her husband as party defendant.®® Un¬ 
der some of the statutes it has been held that the 
husband should not be joined as party defendant in 
a suit concerning his wife’s separate estate ;®7 but 
it has also been held that the statutes permit plain¬ 
tiff, at his election, to sue the wife alone or to join 
the husband.®® Such statutes are remedial and are 
entitled to such liberal construction as will advance 
the remedy;®® but it has been held that they are 
not retroactive in their effect,^ although there are 
decisions to the contrary.® 

Property in hands of trustee. If the separate 
property of the wife is vested in a trustee, he should 
be joined as defendant in an action to charge such 
property.® 

§ 410. - Wife’s Antenuptial Contracts 

At common law the husband and wife must be Joined 
in actions on the wife's antenuptial contracts, but where 
authorized by statute the wife may be sued alone. 

At common law actions on the antenuptial con¬ 
tracts of the wife must be brought against the hus- 


as her purported agent, the husband 
alone is liable.—Ingram v. Nedd, 44 
Vt. 462. 

Xn ejectment action between coten¬ 
ants, wife of defendant cotenant, who 
was also cotenant, was not indispens¬ 
able party, and failure to make her 
party did not preclude plaintiffs from 
maintaining action.—Keller v. Keller, 
92 S.W.2d 157, 338 Mo. 731. 

Injunction to restrain niiisance main¬ 
tained by husband 
Wife not engaged in piggery busi¬ 
ness of defendant was not required 
to be joined as defendant in suit to 
enjoin nuisance, even though the 
land on which the piggery was con¬ 
ducted was owned by her and de¬ 
fendant as tenants by entirety.—^Al- 
baugh V. Abbott, 235 N.W. 263, 253 
Mich. 588. 

SO. Ky.—Smith v. Sellers, 284 S.W. 
1034, 215 Ky. 181. 

S.C.—Sandel v. Crum, 125 S.E. 919, 
130 S.C. 317. 

30 C.J. p 983 note 70. 

91. Minn.—Herberger v. Zion, 152 N. 
W. 268, 129 Minn. 217. 

30 C.J. p 983 note 71. 

92. Mo.—Baker v. Lamar, 140 S.W. 
2d 31, 

Okl.—Sixkiller v. Weete, 51 P.2d 807, 
175 Okl. 204. 

Pa.—Schwab v. Miller, 153 A. 731, 
302 Pa. 507—Green v. Green, 31 
Del.Co. 538—Overbrook Heights 
Building & Loan Ass’n Trustees v. 
Savine, 31 Del.Co. 363. 

30 C.J. p 983 note 72. 


Joinder of husband and wife in: 
Actions concerning homesteads see 
Homesteads § 231. 

Condemnation proceedings see Emi¬ 
nent Domain § 236 b. 

Acceptance of benefits 
Wife who had accepted brokerage 
services of plaintiff in sale of hor 
property and for whom plaintiff had 
paid insurance premiums was proper 
party to suit for services in effecting 
sale of lots, although dealings were 
with husband.—Kernan v. Whitman, 
R.I., 158 A. 372. 

Beformation of deed in which wife 
joined 

Where grantor's wife joined in 
deed in order to convey her inchoate 
right of dower, she was the proper 
party defendant to a bill for its ref¬ 
ormation.—Hughes V. Baker, 114 So. 
688, 217 Ala, 81. 

Wife participating* in fraudulent 
transaction 

In vendor’s suit to rescind con¬ 
tract of sale for fraud, court did not 
err in granting decree against de¬ 
fendant’s wife, although her hus¬ 
band was the only defendant guilty 
of fraud, where she joined in his 
deed to plaintiffs and was party to 
assurances given by her husband 
that transaction was all right, and 
participated equally with him in pro¬ 
ceeds of fraud.—Ronezkowski v. Joz- 
wiak, 203 N.W. 105, 230 Mich. 327. 

93. Pa.—Miller v. Kelly, 59 Montg. 
Co. 61, 

Tenn.—Gaylor v. Miller, 59 S.W.2d 
502, 166 Tenn. 45. 
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Enforcement of vendor's Hen 
Where conveyance was to husband 
and wife as tenants by entirety, court 
could not adjudge vendor’s lien in 
suit against husband alone.—Gaylor 
v. Miller, supra. 

94. Mich.—Stone v. Tyack, 129 N.W. 
694, 164 Mich. 550. 

30 C.J. p 983 note 74. 

Liability of husband for funeral ex¬ 
penses see supra § 61. 

95. Ohio.—Humphrey v. Huff, 20 
Ohio Cir.Ct.,N.S., 178, 3 Ohio App. 
111 . 

96. Ala.—Bogan v. Hamilton, 8 So. 
186, 90 Ala. 454. 

Ark.—Arkansas Stables v. Samstag, 
94 S.W. 699, 78 Ark. 517. 

30 C.J. p 984 note 78. 

Suits in eqnity 

Such a statute does not apply to 
suits in equity.—Sims v. National 
Commercial Bank, 73 Ala. 248. 

97. Va.—^West v. Adams, 27 S.E. 
496. 

30 C.J. p 984 note 83. 

98- Wis.—Allen v. McRae, 64 N.W. 

889, 91 Wis. 226. 

30 C.J. p 984 note 84. 

99. Mo.—Cochran v. Thomas, 33 S. 
W. 6, 131 Mo. 258. 

1. Ala.—Jordan v. Smith, 3 So. 703. 
83 Ala. 299. 

30 C.J. p 984 note 87. 

2. Conn.—Buckingham v. Moss, 40 
Conn. 461. 

3. Fla.—Prentiss v. Paisley, 7 So. 56, 
25 Fla. 927, 7 L.R.A.,N.S., 640. 

30 C.J. p 984 note 82. 
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band and wife jointly.'* 

Under the married woinen's acts, it has in some 
cases been held that the husband is relieved of all 
liability on the wife’s antenuptial contracts, and 
that an action therefor may be brought against her 
alone,^ but under other authorities husband and 
wife are properly joined as defendants or must be 
so joined.® A divorced husband is neither a proper 
nor necessary party defendant."^ 

§ 411 . - Contracts of Wife during Cover¬ 

ture 

At common law a married woman's incapacity to 
contract ordinariiy preciudes an action against her either 
alone or with her husband on contracts made by her 
during coverture, but she may be sued aione on such 
contracts where an action against her individually is ex¬ 
pressly or impliedly authorized by statute. 

At common law the general incapacity of a mar¬ 
ried woman to bind herself by contract, discussed 
supra § 176 et seq, ordinarily prevents her from 
being sued, either alone or with her husband, on 
a contract made by her while married.^ 

Under the married woman's acts a married wo¬ 
man usually may be sued alone at law, on contracts 
with respect to her separate estate,® and also un¬ 
der some statutes on her contracts in general.^® Un¬ 
der some of the statutes, however, the husband 
should be joined with the wife in actions seeking 


§ 412 

to enforce her contractual liability.^* The right of 
action against a married woman on her contracts is 
limited to her statutory capacity to bind herself 
by contract,and the husband is not liable in an 
action on her contract during coverture unless she 
acted as his agent.^® 

§ 412. -Joint Contracts 

At common law an action on a joint contract of a 
husband and wife must be brought against the husband 
aione, but where by statute the wife is authorized to con¬ 
tract, an action on a joint contract may be maintained 
against them jointly. 

Under the common-law doctrine that a married 
woman can make no binding contract during cov¬ 
erture, as considered supra § 176, an action on a 
joint contract of the husband and wife cannot be 
brought against them jointly, but the husband must 
be sued alone.^* 

Under statute. Where a married w'oman is au¬ 
thorized by statute to contract, as considered supra 
§ 178, and the contract made falls within the scope 
of her statutory power, an action on a joint contract 
of herself and husband may be brought against them 
jointly,^® as where they execute a joint note^® or 
loan contract, or where she joins in her husband’s 
mortgage.!® Where their liability is joint, and not 
joint and several, they must be sued jointly;!® but 
where the liability is joint and several they may 


4. Fla.—McGill v. Cockrell, 88 So. 
268, 81 Fla. 463. 

Wyo.—Granger v. Lewis, 2 Wyo. 231. 
30 C.J. p 984 note 89. 

5. Ala.—Madden v. Gilmer, 40 Ala. 
637. 

30 C.J. p 985 note 91. 

Liability of husband on wife’s ante¬ 
nuptial contracts see supra §§ 47— 

49. 

€. Fla.—Kerman's v. Strobhar, 143 

50. 138, 106 Fla. 148—McGill v. 
Crockrell. 88 So. 268, 81 Fla. 463. 

30 C.J. p 98o notes 92, 93. 

7. Ind.—Swain v. Hunt, 99 N.E. 
529, 52 Ind.App. 626. 

8. Ala.—Childress v. Mann, 33 Ala. 
206. 

30 C.J. p 985 note 96. 

Liability of husband for money paid 
wife by mistake 

Where money is paid through mis¬ 
take to defendant’s wife, in his pres¬ 
ence, with his consent and approval, 
and he knew that she was not enti¬ 
tled to it, he is liable therefor in an 
action for money had and received.— 
Northrop v. Graves, 19 Conn. 548, 50 
Am.D. 264. 

8. Del.—Wolf V. Keagy, 136 A. 520, 
3 W.W.Harr 362. 

Ga.—Huff V. Wright, 39 Ga. 41. 

30 C.J. p 985 note 98. 


Actions against wife concerning sep¬ 
arate property generally see supra 
§ 409. 

10. Del.—Industrial Trust Co. v. 
Cantera, 165 A. 338, 5 W.W.Harr. 
3e4__Wolf V. Keagy, 136 A. 520, 3 
W.W.Harr. 362. 

Ky.—Turner v. Gill, 49 S.W. 311, 105 
Ky. 414, 20 Ky.L. 1253. 

30 C.J. p 985 note 99. 

Warrant of forcible detainer could 
be taken out against married woman 
claiming possession of realty under 
contract to which husband was not 
party.—Baker v. Oliver, 293 S.W. 
1070, 219 Ky. 537. 

Joinder of husband as surplusage 
Joinder of husband, against whom 
no personal judgment is sought, as j 
defendant in suit against wife on her 1 
individual debt may be treated as 
surplusage.—Robertson v. Robertson, 
2 S.E.2d 552, 215 N.C. 562. 

11. Ariz.—Benson v. Hunter, 202 P. 
233, 33 Ariz. 132. 

30 C.J. P 985 note 1. 

12. Wis.— Hollister v. Bell, 83 N.W. 
297, 107 Wis. 198. 

30 C.J. p 986 note 2. 

13. Md.—^Jones v. Gutman, 41 A. 
792, 88 Md. 355. 

30 C.J. p 986 note 3. 
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Wife as husband's agent see supra 
§§ 65-67. 

14. R.I.—Hennessy v. Ryan, 7 R-I. 
548. 

30 C.J. p 986 note 7. 

Joint contracts of husband and wife 
generally see supra § 45. 

15. U.S.—Siccardi v. Ajello, C.C.A. 
N.J., 76 F.2d 61. 

30 C.J. p 986 note 9. 

16. Ill.—^Lock V. Leslie, 248 Ill.App. 
438, 443, citing Corpus Juris. 

30 C.J. p 986 note 10. 

17- U.S.—Siccardi v. Ajello, C.C.A. 
N.J., 76 F.2d 61. 

Wife's liability on note as immate¬ 
rial 

In action against wife to recover 
money loaned to husband and wife, 
whether wife was liable on note giv¬ 
en for loan was immaterial, where 
action was not on note but on loan 
contract which wife was competent 
to make.—Siccardi v. Ajello, supra. 

18. Ala.—Kimbrell v. Rogers, 7 So. 
241, 90 Ala. 339. 

30 C.J. P 986 note 11. 

19 . Joint covenant against enenm- 
brances 

N j —Bray v. General Engineering 
1 Co., 7* A. 563, 75 443. 
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be sued separately or jointly.20 
Necessaries, Where the husband is liable for 
necessaries furnished the wife, suit to recover there¬ 
for is properly brought against him.^i Where hus¬ 
band and wife are jointly liable for necessaries or 
household supplies, as discussed supra § 64, an ac¬ 
tion may be brought against them jointly.22 Where 
it is sought under the statute to charge the wife’s 
separate personal property for a debt of the hus¬ 
band created for necessaries, it has been held that 
the action cannot be maintained without the joinder 
of her husband as a party defendant.23 
After the death of the husband the wife, having 
capacity to contract, may be sued alone on their 
joint and several contract.24 

§ 413. - Torts 

a. Antenuptial torts of wife 

b. Postnuptial torts of wife 

c. Joint torts of spouses 

d. Libel and slander 

a. Antenuptial Torts of Wife 

At common law husband and wife must be sued 
jointly for the antenuptial torts of the wife, but under 
various married women’s acts the wife alone is liable. 

At common law, both husband and wife must be 
joined as defendants, in an action for a tort com¬ 
mitted by the wife before marriage,*25 but, as ex¬ 
plained supra § 218, under the married woman’s 
acts in many of the states the wife is alone liable 
for her antenuptial torts. 


b. Postnuptial Torts of Wife 

At common law where a tort is committed by the 
wife alone without the presence or direction of the hus 
band, the action must be brought against them jointly 
but under various married woman’s acts the wife mav 
be sued without the joinder of her husband. ^ 

The general rule of the common law is that 
where a tort is committed by the wife alone, without 
the presence or direction of her husband, an ac¬ 
tion therefor must be brought against the husband 
and wife jointly,26 or may be brought against the 
wife separately if she survives him.27 jf 
was committed by her under the coercion of the 
husband, as discussed supra § 219, the action lies 
against the husband alone.^S 

Under married luonian's acts. Where by statute 
a married woman is made solely liable for her torts 
as considered supra § 219, she may usually be sued 
without the joinder of the husband,29 even though 
her tort was committed in the presence of her hus- 
band,20 and, under some statutes, it is improper to 
join him,21 although under other statutes they may 
or should be sued jointly, even though the husband 
is only a nominal defendant.32 If plaintiff’s com¬ 
plaint in a joint action against husband and wife 
for her tort fails to show liability of the wife, 
there is no ground for judgment against the hus- 

band.22 

The damages. In an action against husband and 
wife for the wife’s tort generally are compensatory, 
and are assessed as though the tort had been com¬ 
mitted by a feme sole.24 Where the husband is lia- 


20. llCarried woman, becoming* surety 
or accommodation indorser for hus¬ 
band on his note, may be sued jointly 
with him or separately thereon, 
where under the statute the obliga¬ 
tion is joint and several, even though 
she cannot sue him for reimburse¬ 
ment if required to pay note.—Indus¬ 
trial Trust Co. V. Cantera, 165 A. 338, 
5 W.W.Harr., Del., 364. 

21. N.Y.—Jackson v. Frey, 248 N.T. 
S. 669, 139 Misc. 92. 

Liability of husband for necessaries 
see supra §§ 50-62. 

Action for dental work furnished 
wife 

N.T.—Jackson v. Frey, supra. 

Statute providing* that in order 
to charge wife creditor may bring 
joint suit against husband and wife, 
and, after judgment, have execution 
against the husband, and if no prop¬ 
erty is found proceed against the 
wife, has no application where it is 
sought to hold the husband alone for 
necessaries furnished the wife.— 
Marshall v. Hill, 59 Pa.Super. 481. 

22 . Mont.—State ex rel. Freebourn 
V. Merchants’ Credit Service, 66 P. 
2d 337, 104 Mont TSi 


Or.—Watkins v. Mason, 4 P. 524, 11 
Or. 72, 

30 C.J. p 987 note 14. 

Where claim is not for purchase of 
necessities of life, joining of both 
husband and wife in an action where 
the claim may be made against ei¬ 
ther should not be encouraged.—State 
ex rel. Freebourn v. Merchants’ Cred¬ 
it Service, 66 P.2d 337, 104 Mont. 76. 
23. Mo.—Fenske v. Epperly, 282 S. 

W. 81, 222 Mo.App. 38. 

Liability of wife’s separate estate for 
necessaries see supra §§ 335-340. 

24- Pa.—Backenstoss Realty Corpo¬ 
ration V. Koenig, 10 Pa.Dist & Co. 
71, 32 Dauph.Co. 159, 41 York Leg. 
Rec. 195. 

30 C.J. p 986 note 9 [dj. 

25- N.H.—Jillson v. Wilbur, 41 N.H 
106. 

30 C.J. p 987 note 17. 

26. Del.—^Wolf V. Keagy, 136 A. 520, 

3 W.W.Harr. 362, 

Fla.—Greene v. Miller, 136 So. 532, 
102 Fla. 767—Meeks v. Johnston, 
95 So. 670, 85 Fla. 248. 

30 C.J. p 987 note 19. 

27. Fla.—Greene v. Miller, 136 So. 
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532, 102 Fla. 767—Meeks v. John¬ 
ston, 95 So. 670, 85 Fla. 248. 

28. S.C.—Johnson v. McKeowen, 12 
S.C.L. 578, 10 Am.D. 698. 

30 C.J. p 987 note 22. 

29. Del.—Wolf V. Keagy, 136 A. 
520, 3 W.W.Harr. 362. 

Ga.—Farrar v. Farrar, 152 S.E. 278, 
41 Ga.App. 120. 

Tenn.—Foster v. Ingle, 246 S.W. 530, 
147 Tenn. 217, 27 A.L.R. 1214. 

30 C.J. p 987 note 24. 

30. Del.—Wolf V. Keagy, 136 A 520, 
3 W.W.Harr. 362. 

31. Del.—^Wolf V. Keagy, supra. 

30 C.J. p 988 note 25. 

32. Ariz.—Hageman v. Vanderdoes„ 
138 P. 1053, 15 Ariz. 312, L.R.A. 
1913A 491, Ann.Cas.l915D 1197. 

Me.—Marcus v. Rovinsky, 49 A. 420, 
95 Me. 106. 

30 C.J. p 988 note 26. 

33. Tenn.—Collier v. Struby, 47 S. 
W. 90, 99 Tenn. 241. 

34. Mass.—^Austin v. Wilson, 4 Cush. 
273, 275, 50 Am.D. 766. 

30 C.J. p 785 note 36. 

“A husband is liable for his wife’s 
acts, when liable at all, to the same 
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ble, punitive damages may be assessed against him \ 
in a proper case according to some authorities, al¬ 
though he in no way participated in the wife’s 
tort,25 but there is authority to the contrary.36 

c. Joint Torts of Spouses 

A husband and wife may be sued Jointly for their 
joint torts. 

The husband and wife may be jointly sued for a 
tort when it is such a tort as, in legal contempla¬ 
tion, may be committed by two persons conjointly, 
and when the wife does not act under the hus¬ 
band’s coercion.®'? For a joint tort the husband may 
also be sued alone.®® Under the wife’s statutory 
liability, husband and wife may be sued jointly.®® 

d. Libel and Slander 

At common law the husband should be joined in an 
action against a married woman for slander or for a libel 
uttered and published by her, but where authorized by 
statute she may be sued alone. 

Under the common-law rule the husband should 
be joined in an action against a married woman for 
slander^O or for a libel uttered and published by 
ber>i Where slanderous words are spoken jointly i 
by husband and wife, two torts are committed rath¬ 


er than one joint tort, and separate causes of ac¬ 
tion arise; one against the husband, for his tort, 
and the other against them both for the tort of the 
wife."^- 

Under some of the married women’s acts the 
common-law rule requiring joinder of the husband 
remains unchanged,^^ while under others the hus¬ 
band is not a proper party defendant.*^'^ 

§ 414. Defenses against Husband or Wife 

When a married woman is authorized to sue alone, 
the plea of coverture is no bar, and a person sui juris con¬ 
tracting with a married woman ordinarily cannot, when 
sued, plead her incapacity to contract. 

Various defenses may be interposed in actions by 
husband or wife against third persons.^^ In an ac¬ 
tion by a married woman based on her right to con¬ 
tract in reference to her separate estate, her gen¬ 
eral disability to make contracts is no defense,^® 
and, in general if a married woman is authorized to 
sue alone, the plea of coverture is no bar.'*’^ More¬ 
over, coverture is a personal defense, and a person 
sui juris contracting with her cannot in general, 
when properly sued, plead her inability to enter into 
a contract.^® Fraud on the part of plaintiffs hus- 


extent as if she alone were answer- 
able.’ —Austin V. Wilson, supra. 

35. N.J.—Mowell v. Von Moschzis- 
ker, 160 A. 6S0, 681, 109 N.J.Law 
241, citing Corpus Juris —Sargeant 
V. Fedar, 130 A. 207, 3 N’.J.Misc. 
832. 

17 C.J. P 989 note 41. 

36. Tenn.—Price v. Clapp, 105 S.W. 
864, 119 Tenn. 425, 123 Am.S.R. 
73o! 

37. N.H.—Carter v. Jackson, 56 N.H. 
364. 

Pa. —Olenik v. Pompeo & Pompeo, 81 
Pa. Super. 497—Marcus v. May’s 
Beauty Shop, 29 Del.Co. 432. 

30 C.J. p 988 note 28. 

Joint torts of spouses see supra § 
220 . 

Joinder of joint tort-feasors gener¬ 
ally see the C.J.S. title Parties §§ 
36, 39, also 47 C.J. p 70 note 7 et 
seq. 

Assault and battery 

Husband and wife may be jointly 
sued for an assault and battery joint¬ 
ly committed by them.—Carter v. 
Jackson, 56 N.H. 364—30 C.J. p 988 
note 30. 

38. Ky.—^Estill v. Port, 2 Dana, 237. 
N.Y.—Kowing v. Manly, 49 N.Y. 192, 

10 Am.R. 346, 13 Abb.Pr.,N.S., 276. 
Wife as agent of husband 

(1) Suit may be maintained against 
husband for wrong committed by 
wife within agency without joining 
wife as defendant,—Miller v. Straus, 
145 S.E. 501, 38 GauApp. 781. 


(2) Where the wife acts as agent 
for the husband in engaging a serv¬ 
ant, who sues both husband and wife 
for a tortious injury resulting from 
a defective household appliance, the 
husband alone is responsible in dam¬ 
ages.—Lemon v. Lonker, 97 Pa.Super. 
240. 

(3) A husband’s employee could 
not sue husband and wife jointly as 
principal and agent in action for in¬ 
juries claimed to be due to negligence 
of wife as husband's agent.—Dahl- 
gren v. Coe, 40 N.E.2d 5, 311 Mass. 
18. 

(4) Agency of wife for husband see 
supra §§ 65-67. 

(5) Joinder of principal and agent 
generally see Agency § 303 b (2). 

39. U.S.—Tilton v. Barrell, C.C.Or., 
14 F. 609, 8 Sawy. 412, affirmed 7 
S.Ct. 332, 119 U.S. 637, 30 L.Ed. 
511. 

N.Y.—Oehlhof v. Solomon, 76 N.Y.S. 
716, 73 App.Div. 329. 

40. Ill.—Baker v. Young, 44 Ill. 42, 
92 Am.D. 149. 

30 C.J. 988 note 33. 

41. N.Y.—Tait v. Culbertson, 57 
Barb. 9. 

30 C.J. p 988 note 34. 

42. R.I.—Blake v. Smith, 34 A. 995, 
19 R.I. 476. 

30 C.J. p 988 note 37. 

43 . N.y.—Fitzgerald v. Quann, 17 N. 
E. 354, 109 N.Y, 441. 

30 C.J. P 988 note 35. 
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44. Vt.—Story v. Downy, 20 A. 321, 
62 Vt. 243. 

30 C.J. p 988 note 36. 

45. Estoppel 

Where plaintiff and her husband 
are tenants by entirety, one institut¬ 
ing a suit impliedly for the other 
as undisclosed principal, and equal¬ 
ly entitled to the income, the silent 
party, not complaining, nor assert¬ 
ing any right, is estopped from en¬ 
tering suit for the same claim made 
by the other.—Telesky v. Fidelity & 
Guaranty Fire Corporation, Balti¬ 
more, 33 Luz.Leg.Reg. 409, affirmed 13 
A.2d 899, 140 Pa.Super. 457. 

Presnmptioii that wife who com¬ 
mitted criminal act in husband’s 
presence acted under his coercion is 
no defense to an action by a mar¬ 
ried woman for slander imputing a 
crime committed by her jointly with 
her husband, on the ground that in 
consequence of such presumption no 
crime was therefore charged against 
her.—Nolan v. Traber, 49 Md, 460, 
33 Am.R. 277. 

46. N.Y.—Devin v. Devin, 17 How. 
Pr. 514. 

47. Kan.—Townsdin v. Nutt, 19 Kan. 
282. 

30 C.J. P 989 note 53. 

48. Ala.—Carter v. Fischer, 28 So. 
376, 127 Ala. 52. 

30 C.J. P 989 note 54. 
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band cannot be imputed to her to prevent her from 
recovering a lawful chose in action.^^ 

§ 415. - Set-Off 

The defense of set-off in actions by husband and 
wife, or by the husband or wife, is treated in the 
C.J.S. title Set-Off and Counterclaim § 53, also 57 
CJ. p 472 note 5 et seq, 30 CJ. p 989 note 63 et 
seq. 

§ 416. Defenses by Husband or Wife 

Various matters may constitute a defense in actions 
against husband or wife. 

Various matters may or may not constitute a de¬ 
fense in actions against husband or wife.®^ In 
an action by a wife against her husband to recover 
her separate realty, the fact that he had expend¬ 
ed large sums in improving it is no defense for 
him,51 and, in an action by the husband against 
his wife, he will be estopped from denying her- com¬ 
petency to assert the rights belonging to her as 

defendant. 5 2 

Right of wife to defend action against husband, 
A married woman may not, in her own right, de¬ 
fend an action seeking a money judgment against 
her husband.53 

§ 417. - Set-Off 

The right of the husband or wife to set off claims 
due both of them or either of them is considered 
in the C.J.S. title Set-Off and Counterclaim §§ 48, 
53, also 57 C.J. p 473 note 18 et seq, 30 C.J. p 990 
notes 79-84. 


C.J.S. 

Termination of Coverture pending Ac¬ 
tion 

The question whether the death of the husband or 
wife abates a pending action to which they are par¬ 
ties is treated in Abatement and Revival §§ 121, 122 

§ 419. Jurisdiction 

In the absence of statute authorizing an action at 
law, equity alone has jurisdiction of suits to charge the 
separate estates of married women with their contracts 
but under statutes married women may sue and be sued 
In courts of law. 

In the absence of an enabling statute authoriz¬ 
ing an action at law, suits to charge the separate es¬ 
tates of married women with their contracts can 
be brought only in a court having equity jurisdic- 
tion.54 By force of the statutes, however, now 
generally prevailing, married women may, in many 
jurisdictions, sue and be sued in courts of law, the 
question of jurisdiction as to the subject matter 
being determined by the nature of the suit;55 and 
according to some authorities statutes securing to 
married women their separate property and permit¬ 
ting them to sue and be sued as femes sole do not 
deprive equity of jurisdiction to impose a liability 
on their separate estates,^® or of a bill by a mar¬ 
ried woman to recover her separate estate,®^ al¬ 
though there is authority to the contrary.58 

§ 420. Time to Sue and Limitation 

Coverture as a disability under general statutes 
of limitations is considered in the C.J.S. title Lim¬ 
itations of Actions §§ 222-234, also 37 C.J. p 1010 
note 43-p 1018 note 28, and 30 C.J. p 991 notes 91-4. 

Examine Pocket Parts for later cases. 
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49. Ky.—Strader v. Strader, 169 S. 
W. 857. 160 Ky. 442. 

30 C.J, p 989 note 56. 

50. BanlE’s failure to apply wife’s 
money therein to payment of her note 
for loan, made in consideration of her 
promise to pay monthly installments 
on notes indorsed by husband, was no 
defense to note or recovery on such 
promise.—^W^estminster Nat. Bank v. 
Graustein, 170 N.E. 621, 270 Mass. 
565, certiorari denied Graustein v. 
Westminster Nat. Bank, 51 S.Ct. 80, 
282 U.S. 876, 75 L.Ed. 773. 

Defense of coverture see infra § 436. 

51. Ejectment 

N.T.—^Wood V. Wood, 18 Hun 350, af¬ 
firmed S3 N.T. 575. 

TTnlawfnl detainer 

The fact that husband occupied 
room in house built by him as home 


for himself and wife on property 
conveyed to her by him in fee simple 
as gift, and paid for improvements 
thereon, which attach to freehold as 
gift, does not entitle him to occupy 
it ag-ainst her will and without her 
consent, so as to preclude recovery 
of possession by her in unlawful de¬ 
tainer against him, even if there were 
evidence of resulting trust, which 
would be matter of equity jurisdic¬ 
tion.—Edmonds v. Edmonds, 124 S.E, 
415, 139 Va. 652. 

52. Mo.—Beagles v. Beagles, 68 S.W. 
758, 95 Mo.App. 338. 

53. Ind.—Shafer v. Shafer, 37 N.E. 
2d 69, 219 Ind. 97. 

54. Ohio.—Elliott v. Lawhead, 1 N. 
E. 577, 43 Ohio St. 171. 

30 C.J. p 991 note 89. 
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55. N.T.—-Merritt v. Merritt, 18 N.T. 
S. 307, 63 Hun 385. 

30 C.J. p 991 note 90. 

Jurisdiction of law and equity in 
suits between husband and wife see 
supra §§ 393-395. 

Jurisdiction of justices of the peace 
in suits involving married women 
see the C.J.S. title Justices of the 
Peace § 32, also 35 C.J. p 512 notes 
93-96. 

56. Or.—Phipps v. Kelly, 6 P. 707, 
12 Or. 213. 

21 C.J. p 46 note 89. 

Adequate remedy at law as depriving 
equity of jurisdiction see Equity §? 
19-38. 

57. Md.—Schroeder v. Loeber, 23 A. 
579, 75 Md. 195, motion overruled 
24 A. 226, 75 Md. 195. 

58. Ala.—Daniel v. Stewart, 55 Ala. 
278. 

21 C.J. p 46 note 91. 
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§ 421. - Laches 

A married woman is ordinariiy not guiity of laches 
bv permitting the mere lapse of time, and, in the absence 
of special circumstances, it is not evidence of laches 
that either the husband or wife fails to prosecute the 
other in a court of equity pending the continuance of the 
marital relation. 

Where the disability of coverture has been re¬ 
moved so that a married woman may be guilty of 
laches, as discussed generally in Equity § 122, a 
married woman may be barred by laches from re¬ 
covering property transferred by her,^^ although, if 
she continues in possession after the conveyance, a 
mere delay in suing to cancel the deed will not bar 
her right.60 Also, in accordance with general rules, 
a married woman is ordinarily not guilty of laches 
by permitting the mere lapse of time®^ short of the 
statute of limitations,62 especially where she did 
nothing to mislead the other party,63 and his status 
and mode of proof have not materially changed.64 
However, where she remains under the disability of 
coverture, it is held that the engagements and con¬ 
tracts of a married woman, who is competent to 
bind her separate estate in equity, are not gener¬ 
ally barred by analogy to the statute of limitations.65 

Prima facie, and in the absence of special equita¬ 


ble circumstances, it is not evidence of laches that 
either the husband or wife fails to prosecute the 
other in a court of equity pending the continuance 
of the marital relation,6® regardless of whether the 
claim arose before or during coverture, provided the 
time had not elapsed at the date of the marriage,®' 
although, where the marital status has been inter¬ 
rupted, laches may be invoked by the injured par- 
ty.66 A fortiori, a suit by a wife against her hus¬ 
band to establish and enforce a trust as to her sep¬ 
arate property is not barred by laches, where the 
delay in instituting the suit does not legally preju¬ 
dice the husband,®^ and, where a wife’s failure to 
proceed to enforce a claim against her husband in 
his lifetime was reasonably accounted for, and no 
person except the wife could have suffered any prej¬ 
udice by her failure to enforce such claim until aft¬ 
er her husband’s death, she was not barred of her 
right to proceed against her husband’s estate by 
laches.''® A husband may be barred by laches from 
recovery for improvements on realty which he own¬ 
ed in common with his wife.*^^ 

§ 422. Parties 

a. In general 

b. Suits by or against husband 


59. Ind,—Rogers v. Shewmaker, 60 
N.E. 462, 27 Ind.App. 631, 87 Am. 
S.R. 274. 

30 C.J. p 943 note 50. 

60. Ga.—Cleaveland v. La Grange 
Banking & Trust Co., 200 S.E. 137, 
187 Ga. 65—Echols v. Green, 79 S. 
E. 557. 140 Ga. 678. 

Frima facie case 

Although lapse of ten years before 
seeking to cancel deed as mortgage 
given to secure husband’s debt prima 
facie shows laches, laches is not im¬ 
puted. where wife has continued in 
possession.—Staples v. Barret, 108 
So. 742, 214 Ala. 680, 46 A.L.R. 1084. 

61. W.Va.—Gieseler v. Remke, 185 S. 
E. 847, 117 W.Va. 430. 

Explanation 

Since the bill shows that plaintiff 
was under a physical disability, a 
reasonable explanation for the de¬ 
lay in bringing her action appears 
on the face of the bill.—Shank v. 
Shank, 51 Dauph.Co., Pa., 45. 

Laches not shown 
Where wife’s action based on stat¬ 
ute making illegal any contract by 
which a married woman binds her 
separate estate as surety for her 
husband, or any assumption of the 
debts of her husband and forbidding 
any sale of her separate estate, made 
to a creditor of her husband in ex¬ 
tinguishment of husband’s debts, was 
commenced promptly after husband's 
creditor attempted to enforce against 

41 C.J.S.-58 


the wife and the property owned by 
her a security deed allegedly given to 
secure her husband’s debt, the action 
was not barred by “laches”, although 
wife had known for about six years 
that husband’s creditor had a secur¬ 
ity deed against her property.—Gun- 
by V. Turner, 21-S.E.2d 640, 194 Ga. 
378. 

Laches barring action 

Married woman, waiting sixteen 
years to bring suit to cancel in¬ 
struments for husband’s fraud in rep¬ 
resenting that they secured anoth¬ 
er’s debt was held negligent.—Nor¬ 
wood V. American Trust & Savings 
Bank, 114 So. 220, 216 Ala. 602. 

62. Ga.—Barber v. Barber, 53 S.E. 
1017, 125 Ga. 226. 

Mo.—Kober v. Kober, 23 S.W.2d 149, 
324 Mo. 379. 

Utah.—Hatch v. Hatch, 148 P. 1096, 
46 Utah 116. 

Laches not shown 

Suit by wife to set aside deed for 
separate property, executed to save 
husband from criminal prosecution, 
which was renewal of suit instituted 
within five years from date of deed, 
was held not barred by laches.—Os¬ 
car Frommel & Bro. v. Cox, 123 S.E. 
296, 158 Ga. 310, 

63. Okl.—Sixkiller v. Weete, 51 P.2d 
807, 175 Okl. 204. 

64. Ala.— Fourth Nat. Bank v. Wool- 
folk, 125 So, 217, 220 Ala. 344. 
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65. Ohio.—Mathers v. Hewitt, 8 Ohio 
Dec., Reprint, 616, 9 Cinc.L.Bul. 63. 

Va.—Garland v. Pamplin, 32 Gratt. 
305, 73 Va. 306. 

66. N.J.—Schuler v. Schuler, 168 A. 

468, 114 N.J.Eq. 220—Szpak v. 

Szpak, 168 A. 386, 114 N.J.Eq. 143 
—Reeves v. Weber, 162 A. 566, 111 
N.J.Eq. 454. 

Or.—Cary v. Cary, SO P.2d 886, 159 
Or. 578, 121 A.L.R. 1371. 

Pa.—Sullivan v. Sullivan, 44 Lack. 
Jur. 59. 

30 C.J. p 992 note 10. 

67. N.J.—Ward v. McLellan, 176 A. 
571, 117 N.J.Eq. 475, reversing 173 
A. 589, 116 N.J.Eq. 308—Morris v. 
Pennsgrove National Bank & Trust 
Co., 170 A. 16, 115 N.J.Eq. 219. 

68. Pa.—^Noll V. Noll, 46 Dauph.Co. 
308. 

Injured party 

Wife who without justification de¬ 
serted husband could not by reason 
of such break in marital relation in¬ 
voke laches as defense to husband’s 
bill for accounting in absence of prej- 
u(iice.—Schuler v. Schuler, 168 A. 468, 
114 N.J.Eq. 220. 

69. Cal.—Title Ins. & Trust Co. v. 
Ingersoll, 111 P. 360, 158 Cal. 474. 

70. Md.—Cross v. Her, 64 A. 33, 103 
Md. 592. 

30 C.J. P 992 note 12. 

71. Conn.—Seidel v. Seidel, 149 A. 
394, 110 Conn. 651. 
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a. In General 

Where a wife's equitable separate property is held 
by trustees under an active trust, the trustees are neces¬ 
sary parties in suits affecting such property; a husband 
is ordinarily not a necessary party to an action by a wife 
to recover her separate estate. 

The capacity of married women to be sued at law, 
and the propriety or necessity of joining one spouse 
with the other in actions at law or in suits in equity 
are closely related to rights of action by or against 
husband or wife or both and are discussed in con¬ 
nection therewith supra §§ 389-413. 

Where the wife’s equitable separate property is 
held by trustees under an active trust, the trustees 
are necessary parties in suits affecting such proper¬ 
ty,and the husband is a proper party with the 
wife in suits seeking to enforce charges against her 
separate property,73 although it has also been held 
that the husband is not a necessary party.In the 
absence of a statute to the contrary, the husband 
should be a party to a bill to enforce a lien against 
the property of the wife,75 and, when a suit af¬ 
fects her right of dower in lands of a former hus¬ 
band, her present husband has such an interest as 
entitles him to be made a party.76 It has also 
been held that the husband’s curtesy in the estate of 
the wife makes him a proper party in a suit to set 
aside a deed to her,'^^ and in a suit to enforce a lien 
on her property he has been held a proper defend¬ 
ant.*^^ 

A comaker of a note given by a married woman 
is a proper party to a bill to subject her separate^ 
estate to its paymerrt.'^S However, in order to 
charge the wife’s separate estate with a note giv¬ 
en to pay a debt of the husband, her general credi- 
itors are not necessary parties.^® A petition to sub¬ 
ject a married woman’s land to her husband’s debts 
is properly dismissed where she is not made a party , 


or served with process.^^ 

Where a married woman is a member of a firm 
in a suit to subject her interest therein to the pay¬ 
ment of the debts of her husband, the other mem¬ 
bers of the firm are necessary parties,32 they are 
also necessary parties where the debt was contract¬ 
ed by her individually.33 

In a suit to foreclose the equity of redemption of 
a married woman in her separate real estate it has 
been held that the husband is a necessary party,34 
and, on the other hand, that he is not a necessary,35 
although a proper,36 party. 

Suits in equity by wife. The children of a mar¬ 
riage are necessary parties when their rights are 
affected by the suit,3*7 as in an action to reform a 
marriage settlement under which they take an in¬ 
terest in remainder,38 or to obtain the control of 
property held by a trustee’s executor under an ante¬ 
nuptial settlement. 

The husband should be made a party defendant 
where the wife seeks to recover her separate prop¬ 
erty from one who purchased it from her husband, 
although ordinarily the husband is not a necessary 
defendant to an action by a wife to recover her sep¬ 
arate estate, unless he claims an interest in the sub¬ 
ject of the action, or unless a complete determina¬ 
tion cannot be made without him.^i Also, the hus¬ 
band should be a party where he has a direct and 
substantial interest in the event of the wife’s suit,92 
or where defendant will be exposed to future litiga¬ 
tion by him unless he is joined as plaintiff.93 In 
the suit of an infant wife by guardian ad litem, as 
provided by statute, to have a substituted trustee 
appointed for the execution of a trust created by 
will, the husband is not a necessary party but, 
where a wife files a suit to protect her lands, the 
husband’s interest by right of curtesy makes him a 


72. Fla.—Prentiss v. Paisley, 7 So. 
56, 25 Fla. 927, 7 L.R.A. 640. 

30 C.J. p 992 note 18. 

73. Ala.—^Walker v. Smith, 28 Ala. 
569. 

Mass.—Burns v. Lynde, 6 Allen 305. 
30 C.J. p 992 notes 19, 20. 

74. Ohio.—Callahan v. Rose, 7 Ohio 
Dec., Reprint, 384, 2 Cinc.L.Bul. 
281. 

30 C.J. p 992 note 22. 

75. Md.—Clark v. Boarman, 43 A. 
926, 89 Md. 428. 

76. Ill.—Bailey v. West, 41 Ill. 290. 

77. N.J.—Decker v. Panz, Ch., 54 A. 
137. 

R.I.—Gorman v. McHale, 52 A. 1083, 
24 R.I. 257. 

78. Ky.—^Melvin v. Central Constr. 
Co., 215 S.W. 811, 185 Ky. 659. 


79. Ala.—Ozley v. Ikelheimer, 26 
Ala. 332. 

SO. W.Va.—^Hughes v. Hamilton, 19 
W.Va, 366, 

81. Ky.—Ballard v, Franklin, 3 Ky. 
L. 616, 11 Ky.Op. 473. 

82. Iowa.—^Westphal v. Henney, 49 
Iowa 542. 

83. Mo.—Chicago Coffin Co. v. Fritz, 
41 Mo.App. 389. 

84. Fla.—Garrison v. Parsons, 33 So. 
525, 45 Fla. 335. 

85. Ohio.—Callahan v. Rose, 7 Ohio 
Dec., Reprint, 384, 2 Cinc.L.Bul. 
281. 

30 C.J. p 993 note 33. 

86. N.J.—^Donovan v. Smith, Ch., 88 
A. 167. 


87. Ky.—Grimes v. Grimes, 9 S.W. 
840, 88 Ky. 20, 10 Ky.L. 658. 

88. Ill.—Breit v. Teaton, 101 Ill. 
242. 

89. Ala.—Fleming v. Gilmer, 35 Ala. 
62. 

90. Ark.—Eddins v. Buck, 23 Ark. 
507. 

91. N.Y.—Hillman v. Hillman, 14 
How.Pr. 456. 

92. Wash.—Rodda v. Needham, 139 
P. 628, 78 Wash. 636. 

30 C.J. p 993 notes 41, 42. 

93. Ill.—Chandler v. Ward, 58 N.E. 
919, 188 Ill. 322, reversing 83 Ill. 
App. 315. 

30 C.J. p 993 note 43. 

94. N.C.—Roseman v. Roseman, 37 S. 
E. 518, 127 N.C. 494. 
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proper party defendant.*® 

b. Suits by or against Husband 

Where a wife is materially interested in the subject 
matter of a suit in equity by or against her husband, 
she should be made a party thereto. 

In application of the rule that all persons mate¬ 
rially interested in the subject matter of a suit in 
equity should be made parties, the wife is a nec¬ 
essary party to a suit to recover her interest in a 
trust fund,96 to recover her legacy or distributive 
share,9"^ or to restrain proceedings in a suit at law 
which affects her interests,98 or in other injunction 
suits involving her property,9 9 or in a suit to have 
a chattel mortgage by plaintiff and wife on her sep¬ 
arate property declared fraudulent and void.^ 

To impeach an antenuptial contract between the 
husband and the wife, she must be made a defend¬ 
ant, and not joined as plaintiff but, in the hus¬ 
band’s suit to rescind, on the ground of fraud, a 
contract for the purchase of land, the fact that the 
wife executed her notes for a part of the price and 
gave a trust deed of her separate property to se¬ 
cure them does not make her a necessary party.^ 
A wife who joins in an acceptance of an offer for 
her husband’s property, and in a deed tendered to 
the person making the offer, is not a necessary party 
plaintiff in an action for specific performance.-* 

Where a wife having no interest in her husband’s 
land other than inchoate dower signed a mortgage 
with her husband, she was not properly joined as a 
plaintiff in an action for surplus from a foreclo¬ 
sure sale of such property.^ A married woman 
may be joined as a complainant with her husband 
where she has an interest in the subject matter of 
the suit not adverse to him,® but, if the wife has 
no interest, she is not a proper party to a suit in 
equity by her husband."^ 


Suits in equity against husband. In a suit brought 
by a creditor to set aside the husband’s assignment 
of his wife's distributive share® or a settlement by 
the husband on his wife,9 the wife is a necessary 
party. So, where a creditor of the husband seeks 
to subject to the payment of his debt property which 
is in his wife’s possession, and which the husband 
claims belongs to her, the question of title cannot 
be determined unless the wife is a party.^® W here 
a wife has been fully compensated for her interest 
in land, but her record title remains, the court or¬ 
dering sale thereof under judgment against the hus¬ 
band should make her a party to the action.^^ 
Where a decree would enjoin the husband from us¬ 
ing the wife’s property in a manner beneficial to its 
use, the wife should be made a party.^- A wife 
is not an indispensable defendant in a writ against 
her husband where the court may grant all the re¬ 
lief demanded without concluding or prejudicing 
any of her legal rights and without subjecting de¬ 
fendant to any liability to her or others which would 
make enforcement of a decree against him ineq- 

uitable.^6 

In a suit by a vendor to enforce a vendor s lien 
on lands purchased by the husband, the wife is not 
a necessary party,although the husband has used 
the property as a homestead but a decree against 
the husband in a suit to which she was not a party 
‘would be void in so far as it affected their home¬ 
stead not covered by the lien.^® 

Whether husband or wife is a proper or necessary 
party to an action to foreclose a mortgage is con¬ 
sidered in the CJ.S. title Mortgages § 627, also 
42 C.J. p 52 note 67-p 53 note 75; or to an action 
for specific performance of a contract in the C.J.S. 
title Specific Performance § US, also 58 C.J. p 1141 
note 94-p 1142 note 19. 


95. N.J.—Bristol v. Skerry, 54 A. 
135. 64 N.J.Eq. 624. 

96. Mo.—^Mertens v. Loewenberg, 69 
Mo. 208. 

97. N.C.—Harrington v. McLean, 58 
N.C. 135. 

30 C.J. p 993 note 50. 

96. N.T.—Booth V. Albertson. 2 
Barb.Ch. 313. 

99. W.Va.—Coffman v. Hope Natural 
Gas Co., 81 S.E. 575, 74 W.Va. 57. 
30 C.J. p 993 note 52. 

1. Idaho.—Beane v. Givens, 51 P. 
987, 5 Idaho 774. 

2. N.C.—Hale v. Gause, 38 N.C. 114. 

3. Colo.—^V^heeler v. Dunn, 22 P. 827, 
13 Colo. 428. 

30 C.J. p 993 note 57. 


4 . S.D.—-Edmison v. Zborowski, 68 
N.W. 288, 9 S.D. 40. 

30 C.J. p 994 note 58. 

5. Ala,—McRight v. Famed, 76 So. 
975, 200 Ala, 617. 

30 C.J. p 994 note 59. 

6. N.T.—Clarkson v. De Peyster, 3 
Paige 336. 

7. Iowa.—Sloan v. Coolbaugh, 10 
Iowa 31. 

Miss.—Pounds v. Clarke, 14 So. 22, 70 
Miss. 263. 

8. Ky.—Elliot v. Waring, 5 T.B. 
Mon. 338, 17 Am.D. 69. 

9. S.C.—^Frazer v. Legare, 8 S.C.Ea. 
389. 

10. Ky-—Franck v. Franck, 54 S.W. 
195, 107 Ky. 362, 21 Ky.L. 1093. 


11. Ky.—Marcum v. Marcum, 161 S. 
W. 516, 156 Ky. 669. 

12. Fla.—Rawls v. Tallahassee Hotel 
Co., 31 So. 237, 43 Fla. 288. 

13. Tex.—Gabb v. Boston, 193 S.W. 
137, 109 Tex. 26, affirmed, Civ.App., 
149 S.W. 569. 

30 C.J. p 994 note 65. 

14. Ky.—Ochs V. Kramer, 107 S.W. 
260, 32 Ky.L. 762, rehearing denied 
108 S.W. 235, 32 Ky.L. 1205. 

W.Va.—Holden v. Boggess, 20 W.Va. 
62. 

15. Tex.— Waldon v. Davis, Civ.App., 
185 S.W. 1000. 

16. Tex.— Keller v. Lindow, Civ.App., 
133 S.W. 304. 
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§ 423. - Bringing in New Parties and 

Change of Parties 

A husband or wife having a substantial interest in 
the subject matter of a suit may, by leave of court, be 
admitted as a party. 

Under the equity rule allowing the bringing in 
of new parties for the purpose of settling the whole 
controversy in one suit, and in accordance with an¬ 
alogous statutory provisions which permit the court, 
in furtherance of justice, to add the name of any 
party to the action, either the husband^'^ or the 
wife,^S having a substantial interest in the sub¬ 
ject matter of the suit, may, by leave of court, 
be admitted as a new party. If, in a bill in equity, 
the husband has been made a party plaintiff with 
the wife when he should have been made a party de¬ 
fendant, he may, by amendment, be made a defend¬ 
ant, and another be substituted as her next friend 
or, if improperly made a coplaintiff, his name may 
be removed by amendment and a prochein ami sub¬ 
stituted,or he may be regarded as her next friend 
and the suit be allowed to proceed in that form .22 
Where husband or wife sues or is sued alone, the 
other spouse cannot be substituted by mere amend¬ 


C.J.S. 

ment of the pleadings,^^ but a complaint by a mar¬ 
ried woman may be amended, sometimes by virtue 
of statutory provisions, so as to make her hus¬ 
band a joint plaintiff.24 

Both in equity and at law, if, on the marriage 
of a party, the husband or the wife is to be added 
it is the general practice merely to amend the plead¬ 
ings on motion.25 The marriage of a female party 
pending suit as a ground of abatement is consid¬ 
ered in Abatement and Revival § 98. 

§ 424. - Intervention 

Under some statutes, a married woman may intervene 
in a pending cause to protect her rights. 

For the protection of her rights a married woman 
may, by statute, intervene as a party in a pending 
cause.2S This cannot be done, however, at common 
law,27 and a wife cannot intervene as a coplaintift 
in her husband's action for personal injuries to 
her.28 Under a statute providing that, on desertion 
by a husband, the wife may prosecute or defend in 
his name, etc., the wife need not be a party to the 
action and need not petition for leave to defend or 
to file an intervening petition.^® 
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17. Wash.—^Rodda v. Needham, 139 
P. 628, 78 Wash. 636. 

30 C.J. p 994 note 81. 

IS, N.T.—Jackson v. Edwards, 7 
Paige 386, affirmed 22 Wend. 498. 
30 C.J. p 994 note 82. 

Making wife party over objection 
Under some statutes, where hus¬ 
band sued for trespass to his land 
and to enjoin its continuance be¬ 
cause of defendant’s alleged insol¬ 
vency, and where by answer defend¬ 
ant alleged that controversy was 
over boundary, and that alleged tres¬ 
pass was committed on his lands, 
and by cross action prayed that land 
be declared to be his, court erred, on 
defendant’s written motion, alleging 
that title to premises was in plain¬ 
tiff’s wife at time of suit, which was 
brought with her knowledge and ac¬ 
quiescence, in passing order making 
her plaintiff over her objection that 
granting order was unauthorized, 
fact that husband sued with her 
knowledge and consent but not at her 
instance not rendering order appro¬ 
priate.—Hammock v. Robinson, 128 S. 
E. 677, 160 Ga. 530. 

19. Kan.—Wood v. Staudenmayer, 43 
P. 760, 56 Kan. 399. 

20. N.J.—Barrett v. Doughty, 25 N. 
J.Eq. 379. 

N.Y.—Stuart v. Kissam, 2 Barb. 493, 
reversed on other grounds 11 Barb. 
*271. 

21. Ala.—Mohon v. Tatum, 69 Ala. 
466. 

Ga.--Robert v. West, 15 Ga. 122. 


22. Ala.—Mohon v. Tatum, 69 Ala. 
466. 

23. Ga.—Lennard v. Jones, 27 Ga. 
309. 

30 C.J. p 995 note 96. 

24. Md.—Thillman v. Neal, 42 A. 
242, 88 Md. 525. 

Over protest of husband 
Where wife brought action against 
husband to enjoin sale of timber on 
farm, in which spouses owned half 
interest as tenants by entireties and 
to enjoin purchaser from cutting and 
removing timber, she should have 
been required to amend bill by join¬ 
ing husband as plaintiff, even against 
his protest, and the court properly 
refused to permit amendment of 
wife’s bill by including averment 
that husband deserted and refused to 
support her.—Sielecki v. Sielecki, 163 
A. 375, 107 Pa.Super. 291. 

25. Pa,—Seipel v. Baltimore & C. V. 
R. Extension Co., 18 A. 568, 129 
Pa. 425. 

30 C.J. p 995 note 91. 

26. Pa.—Palsey v. Park, 20 Pa.Dist. 
& Co. 346. 

30 C.J. p 995 note 97. 

Sufficiency of petition 

Objection that writ of attachment 
was improperly levied on property 
that belonged to defendant’s wife and 
in which defendant had no interest 
might properly be raised and pre¬ 
sented by intervention petition on be¬ 
half of wife, but such petition must 
set forth sufficient facts which, If 
proved, would entitle intervener to 
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judgment removing cloud of attach¬ 
ment from her title.—First Trust & 
Savings Bank v. Randall, 63 P.2d 157, 
57 Idaho 126. 

Dissolution of partnership 
Abandoned wife of absent partner 
was held entitled to intervene in 
suit for dissolution of partnership, 
since wife from date of her marriage 
had inchoate interest to extent of 
her necessary support in property of 
husband, which claim matured into 
vested equitable, although unadjudi- 
cated, interest, when husband desert¬ 
ed her under circumstan'ces entitling 
her to divorce, and permitting her 
to intervene was held not to inject 
new issues or to delay disposition, 
since wife's rights could be deter¬ 
mined even before service of divorce 
action was had on husband.—Stokes 
V. Dollard, 29 P.2d 706, 94 Colo. 206. 
Purchaser of wife^s property 

Where a wife joined her husband in 
a bond and mortgage to secure his 
note and after payment thereof his 
creditor sought to retain the bond 
and mortgage as security for other 
debts of the husband and the wife 
petitioned for their return, a pur¬ 
chaser of the wife’s real estate might 
intervene.—Petition of Sembrat, 40 
Lack.Jur., Pa., 102. 

27. Mo.—^Withers v. Shropshire, 15 

Mo. 631. 

N.T.—People v. Webster, 10 Wend. 

554. 

28. La.—Smith v. Robinson, 76 So. 

255, 142 La. 104. 

29. Ind.—Clark v. De Camp, 136 N.E. 
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I 425. _ Effect of Misjoinder or of Non¬ 

joinder 

Under the rules and statutes now generally prevail- 
•no the name of a husband or wife or third person im- 
U’perly Joined •’* stricken out, or the name of an 

omitted party may be added. 

.A.t common law misjoinder of husband and wife 
is fatal and the action will fail.^O So, if the hus¬ 
band sues or is sued alone when the wife should 
be joined, the nonjoinder is a fatal objection,but, 
where the husband is hostile to the wife’s inter¬ 
ests, it has been held that he need not be joined .22 
However, under the rules and statutes of amend¬ 
ments now generally prevailing and in accordance 
with the local rules governing amendments, such 
as notice of the amendment to the party affected,^^ 
and the payment of costs by the moving party, 
the name of a husband or wife^S or of a third per¬ 
sonas improperly joined may be stricken out, or 
the complaint dismissed pro tanto,®^ or the name 
of an omitted party may be added®* or substituted, 
although it has been held that an amendment by 
substitution cannot be allowed.'*® 

g 426. _ Objections to Parties and Waiver 

of Defects 

Objection to a defect of parties should ordinarily be 

844, 79 Ind.App. 225, application de¬ 
nied 137 N.E. 716, 79 Ind.App. 225. 

ZO. Ill.—Page V. De Leuw, 58 Ill. 85. 

30 C.J. P 996 note 20. 

31. N.Y.—Gage v. Reed, 15 Johns. 

403. 

30 C.J. P 997 note 21. 

32. N.C.—Barnes v. Barnes, 10 S.E. 

304, 104 N.C. 613. 

33 _ Pa.—Gudykunst v. Galloway, 15 
A. 560. 122 Pa. 122. 

34. Mass.— Harrington v. Thompson, 

9 Gray 65. 

35. Okl.—Reynolds v. Schmidt, 219 
P. 405, 93 Okl. 33. 

30 C.J. P 997 note 24. 

36. N.H.—Emerson v. Shaw, 57 N. 

H. 223. 

30 C.J. p 997 note 25. 

37. Mass.—Harrington v. Thompson, 

9 Gray 65. 

30 C.J. p 997 note 27. 

38. Md.—Thillman v. Neal, 42 A. 242. 

88 Md. 525. 

Mo.—Estes V. Nell, 41 S.W. 940, 140 
Mo. 639. 

Tex.—Koenig v. Marti, Civ.App., 103 
S.W.2d 1023, error dismissed—St 
Louis Southwestern R. Co. v. 

Wright, 75 S.W. 565, 33 Tex.Civ. 

App. 80. 

30 C.J. p 997 note 28. 

Scire facias to make hushand defend¬ 
ant 

(1) Where, in an action instituted 
Jointly by a husband and wife to re- 
'Cover damages arising from a tort, 


§ 426 

taken by demurrer where it Is apparent on the face of the 
pleadings, otherwise by a plea in abatement. . 

fects may be waived by faiiure properly to object thereto. 

At common law. if the xjleadings show on their 
face a misjoinder or a nonjoinder oi husband and 
wife, objection to the defect should be taken b\ de- 
murrer.41 Where, however, the defect is not ap¬ 
parent, objection can be taken only by a plea in 
abatement, and should not be pleaded in bar;^- 
but under peculiar circumstances advantage of a 
nonjoinder may be taken under the general issue. 

If a feme covert improperly sues alone, and has no 
legal right of action whatever, she will be nonsuit- 
In equity, if a married woman exhibits a bill, 
and her coverture appears, and no next friend is 
named,45 or the bill shows that she is improperly 
joined as coplaintiff with her husband,^®^ or is im¬ 
properly omitted as coplaintift’ with him,4‘ or is im¬ 
properly sued without joining him,4S or no cause 
of action is set out as to her in a bill against both,49 
objection may be taken by demurrer. 

Under the codes and practice acts the objection 
of nonjoinder®® or misjoinder®! of husband or wife 
may be taken by demurrer, where the ground of ob¬ 
jection is apparent in the pleading. If the wife im¬ 
properly sues alone in a case where the husband 


defendant seeks a severance to per¬ 
mit joinder of the husband as an ad¬ 
ditional defendant in the wife’s suit, 
on the ground that he is jointly lia¬ 
ble with defendant, the petition will 
be granted in order to protect de¬ 
fendant’s right to contribution.— 
Fisher v. Diehl, 44 Pa.Dist. & Co. 325. j 

(2) Since other parties were in¬ 
volved, the scire facias defendant 
was a proper party defendant, even 
though the wife could have no re¬ 
covery against her husband. Ells¬ 
worth V. Chacko, 20 WashCo., Pa.. 
129. 

(3) However, it has also been held 
that the scire facias should be strick¬ 
en from the record in such a case, 
lams V. Weinsweig, 2 Fay.Leg.J., Pa., 
303. 

Prior to judgment 

In suit on separate demand against 
wife, bringing in of husband prior 
to judgment cures defect of failure 
to join husband.—City of Dallas v. 
Morris, 36 S.W.2d 702, 120 Tex. ISI. 

Murphy, 3 Pa¬ 


ss. Pa.—Stephens v. 

Co. 558. 

30 C.J. P 997 note 29. 

40. Ala.—Pickens v. Oliver, 32 Ala. 
626—Friend v. Oliver, 27 Ala. 532. 

Mo.—Courtney v. Sheehy, 38 Mo.App. 
290. 

41. Md.—Union Trust Co. of Mary¬ 
land V. Mullineaux, 194 A. 823, 173 
Md. 124. 

30 C.J. p 995 note 1- 
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42 . Vt.—Bishop V. Readsboro Chair 
Mfg. Co., 81 A. 454, S5 Vt. 141, 36 
L.R.A-,N.S., 1171, Ann.Cas.l914B 

1163. 

30 C.J. p 995 note 2, p 996 note 3. 
Mode of objection to defects as to 
parties which are only matters in 
abatement see Abatement and Re¬ 
vival § 105. 

Burden of proof 

A wife claiming to be improper¬ 
ly joined as defendant has the bur¬ 
den of showing such fact.—Bannon v. 
Pfleger, 53 Ill.App. 309. 

43. Vt.—^^’’alentine v. Bell, 29 A. 251, 
66 Vt. 2S0. 

30 C.J. p 996 note 4. 

44. Ala.— James v. Stewart, 9 Ala. 
8«>d. 

45. N.J.—Barrett v. Doughty, 25 N. 
J.Eq. 379. 

46. N.J.—Barrett v. Doughty, supra. 
3d C.J. P 996 note 7. 

47. N.J.—Olivia v. Bunaforza, 31 N. 
J.Eq. 395. 

30 C.J. p 996 n®te 8. 

48 . N.Y.—Gardner v. Moore, 2 Edw 


313. 

49. Tenn.—Hill v. Fly, Ch.App., 5! 
S.\V. 731. 

50. N.Y.— Franklin v. Beegle, 92 N 
Y.S. 449, 102 App.Div. 412. 

30 C.J. P 996 note 11. 

51. Fla.— Williams v. Smith, 6 So.2< 
853. 149 Fla. 735. 

30 C.J. P 996 note 12. 
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should be joined, and the defect of parties is not 
apparent, it must be taken advantage of by an¬ 
swer,®-' but advantage of the failure to join the 
wife as a plaintiff can be taken only by a plea in 
abatement where the defect does not appear on the 
face of the complaint.53 It has been held that a 
misjoinder of husband and wife as plaintiffs may be 
raised by a demurrer on the ground that the com¬ 
plaint does not state a cause of action,®^ but a de¬ 
murrer on the ground of failure to state a cause of 


§ 427. Process 

Where a suit seeks to charge the wife’s separate e. 
tate, service shouid be made on her personaily at 
residence. Acceptance of service gives the court Jurisdir 
tion over her. 

In a suit seeking to charge the wife’s separate 
estate, service of the process should be made on her 
personalIy,62 although, where husband and wife are 
joint defendants, and the relief sought does not af¬ 
fect her separate estate, it is held that service mav 




parties.®® 

Supplemental anszver. Where, pending an action 


eral, in connection with the statutory liability of the 
wife, where husband and wife are both parties, each 


. . , , , .r- o —-- -, - - aiiKi vviic dFc uocn parties, each 

m the joint names of husband and wife to recover must be served personally, and a service of oroce-;.! 
the wife’s separate estate, plaintiffs are divorced, on one alone is not service on the other al¬ 
and the wife marries again, the objection that there though, at common law, husband and wife' beinv 
is a misjoinder of parties plaintiff must be taken one, service on the husband is service on the wife 65 


by supplemental answer, or it is waived.®® 

Waiver of defects. At common law, a plea in 
abatement, and likewise a demurrer, to the misjoin¬ 
der or nonjoinder of husband and wife, is waived by 


^ --till, wiic.— 

Personal service on the husband in another state of 
notice of suit against his wife is sufficient where 
he IS joined pro forma only as provided by statute.®® 

Place and mode of service. Where a married wo- 


, 1 - I , . - tnuuc UT sffrvice, wnere a marn>H -w-n 

I"’'" ,h<,dd 


by verdict.58 Under the code practice it is the gen¬ 
eral rule that objection to such defects will be 
waived unless taken by demurrer or answer, pleas 


be made at her residence,®'^' and the residence of 
the husband is the residence of the wife for the 
purpose of serving her, although she has left him, it 




- -o X'''* •‘“•“•'-'-'A ill tlic 

answer.®® Under the code practice in some states, 
however, the common-law rule still prevails that 


- -- 

for a nnal separation from him, or that, when she- 
left him, she intended the separation should be per- 




, M eo - ui 

the family.®® Under some statutes and rules relat- 


--X 1 CiaL“ 

l>eniiirrer properly overrtQed 57 Wic tto 

Petition by spouses, based on for- 'wis. 471 ^ ^ implication of law to accept service 

eign judgment, was held not specially oa * 4 . * process in condemnation proceed- 

demurrable on ground of misjoinder ^ ™ names ing, involving her separate property, 

of parties plaintiff, where foreign Where the husband consents to a and evidence that he looks after the 

judgment was rendered in name of names for injuries to wife's property, renders it for tax- 

wife “joined by her (named) hus- ^^.nnot at the trial show ®s, pays taxes, and has built a fence 

band" in suit brought by wife, “a separated and that thereon, raises no issue of agency.— 

married woman, joined by ’her ^ should have been brought Wilson v. Newton County Tex Civ 

(named) husband, and (named hus- « alone.— ^.pp., 269 S.W. 227. 

band) in his own right,” it beine ^elsley. 45 Ill. 72. 33 TT«__n'TTo.. ,ir ^ 

question of fact whether husband Fla.—Miami Jockey Club v. Ai- 93 U.S. 150^23^L Ed ^840°”''®^^’ 

was party plaintiff to foreign suit 163 So. 51, 120 Fla. 544. N.Y.—Peitner v. Lewis 23* NE oqr 

and had interest in judgment.— ^^^ghrey v. Pennsylvania R. 119 N.Y 131 16 " 

“.. 11 s; •» »••• ■;«»« 

so C.J. p 996 note 14. SO^cTl I?' 

O'l * Coal 30 C.J. p 997 note 34. 65. Ill._Pi^^ott v «„.ii rn 


---- V^v/CLX ou p i note 34. 65. Ill_Pie-e-n+f 

Co. v. Pearson, 49 N.E. 357 19 o •r'l&gott 

Ind.App. 252, 65 Am.S.R.* 402.* v. Patterson, 2 Or. ^ *^ote 


App., 269 S.W. 227. 

63. U.S.—O’Hara v. MacConnell, Pa., 
93 U.S. 150, 23 L.Ed. 840. 

—Peitner v. Lewis, 23 N.E. 296, 
119 N.Y. 131, 16 Am.S.R. 811. 

30 C.J. p 998 note 41. 

64. Neb.—Holliday v. Brown, 50 N. 
W. 1042, 33 Neb. 657, rehearing, 
denied 51 N.W. 839, 34 Neb. 282. 

30 C.J. p 998 note 42. 

65. Ill.—Pigg^ott V. Snell, 59 Ill. 106. 


54. N.Y.—Palmer v. Davis, 28 N.Y £s-i 4 ^ ^ 

242. * Lonn.—Goodwin v. Keney, 49 

so C.J. p 996 note 16. Conn. 563. 

55. Ind.—Barnett v. Leonard 66 Ind v. Mobile Branch 


55 . Ind.—Barnett v. Leonard 66 Ind v. Mobile Branch 

432. Bank, 8 Ala. 605. 

30 C.J. p 998 note 40 

HnsDand as a^ent 


A husband is not agent of wife by 
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| 66 . U.S.—Jones v. Thompson, C.C.A. 
Tex., 80 P.2d 456. 

67, U.S.—Provost v. Pidgeon, D.C. 
N.Y., 9 P. 409. 

68 , Iowa.—Galvin v. Dailey, 80 N.W.. 
420, 109 Iowa 332. 

69, Pla.—McLane v. Piaggio, 3 So. 
823, 24 Pla. 71. 
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ing to service of process, service by^publication has ' 
been held insufficient in some cases,'*® whjle in oth¬ 
er cases such service was held sufficients^ 

Acknowledgment and waiver of service. Under 
the married women’s acts, a husband cannot, '’'■dth- 
out authority from his wife, acknowledge service of 
a summons on herS^ but acceptance of service by 
a married woman gives the court jurisdiction over 
herS® 

Return of service. Where the return to a sum¬ 
mons against husband and wife shows personal serv¬ 
ice on the husband, but fails to show that the wife 
was summoned, it will not support a judgment by de¬ 
fault against the wifeS^ A mere return of “execut¬ 
ed” has been held to be sufficient,and a return 
of service on a nonresident was pronounced suffi¬ 
cient, although not in the form required by statute.'^® 

§ 428. Appearance and Representation of Wife 
by Attorney 

Under statutes rendering a married woman sui juris, 
she may generaliy appear in person or by attorney. 

Where husband and wife are defendants in an 
action at law, an attorney employed by the husband 
may appear for both.^? Where husband and wife 
are joint defendants in equity, the husband may en¬ 
ter an appearance for her,'^ and by the former 
rules he was required so to do.*^^ In connection 
with suits relating to her separate estate she may, 
however, enter an appearance and answer separate¬ 
ly, although if she is an infant, she should appear 
by guardian, at least where her defense is distinct 
from that of her husband.^o 
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Under modern statutes rendering her sui juris 
she may generally in all actions appear in person or 
by attorney,although, at common law, having no 
authority to appoint an attorney, she is unable to ap¬ 
pear by one.^- Where authorized, she may cause 
an appearance to be entered for her husband,and 
authority to appear for her husband may be im- 
plied.^*^ A married woman may be bound by the ad¬ 
missions of her attorne\\^^ 

While it has been held that a married woman’s 
appearance by solicitor is not a waiver of service 
required by a chancery rule of the court,the vol¬ 
untary' appearance of a married woman, or of her 
husband for her, when he is authorized so to ap¬ 
pear, will ordinarily waive her right to object to 
want of service of process on her.^'^ 

§ 429. Declaration, Complaint, or Petition 
The requisites and sufficiency of a declaration, 
complaint, or petition in actions involving a hus¬ 
band and wife are considered infra §§ 430-432. 

Examine Pocket Parts for later cases. 

g 430 . - Actions between Husband and 

Wife 

In an action between husband and wife, the declara¬ 
tion must state a cause of action by allegations of fact 
and not mere conclusions. 

Where a statute has created an exception to the 
common-law rule that neither the husband nor wdfe 
could sue the other at law, in a suit at law the 
pleadings must show the exception which allows 
plaintiff to recover,®® and facts constituting a cause 
of action must be alleged.®® Thus, in an action for 


In person or at domicil© 

(1) Wife must have service of ci¬ 
tation made on her in person or at 
domicile.—Opelousas Finance Co. v. 
Hoos, 6 La.App. 392. 

(2) Citation to married woman 
served at her domicile in hands of 
husband residing there, is valid foun¬ 
dation for judgment.—Dennis v. Kyle, 
1 La.App. 138. 

70. Ala.—Boykin v. Ram, 28 Ala. 
332, 65 Am.D. 349. 

B.I.—^Kelly V. Denniston, 13 R.I. 128. 
30 C.J. p 998 note 49 [a] (2), [b], 
[c]. 

VI. Cal.—Bank of Venice v. Hutchi¬ 
son, 125 P. 252, 19 Cal.App. 219. 

30 C.J. p 998 note 49 [a] (1). 

On husband 

Where an attachment is sought 
against a wife’s separate estate, ju¬ 
risdiction of the husband can be 
obtained by publication.—Bank of 
Venice v. Hutchison, supra. 

'72. Kan.—Moore v. Wade, 8 Kan. 
380. 


73. N.C.—^Nicholson v. Cox, S3 X.C. 
44, 35 Am.R. 556. 

30 C.J. P 998 note 53. 

74. Neb.—Carper v. Woodford, 38 N. 
W. 39, 24 Neb. 135. 

75. Ala.—'Walker v. Smith, 28 Ala. 
569. 

30 C.J. p 998 note 57. 

76. Tex.—Balfour v. Tuck, Civ.App., 
115 S.W. 841. 

30 C.J. p 998 note 58. j 

77. N.C.—Frazier v. Felton, 8 N.C. 
231. 

78. N.Y.—Lathrop v. Heacock, 4 
Lans. 1. 

30 C.J. P 998 note 61. 

79. N.J.—Collard v. Smith, 13 N.J. 
Eq. 43. 

30 C.J. P 999 note 62. 

80. Ga.—^Nicholson v. Wilborn, 13 
Ga. 467. 

81. Ind.—Shotts v. Boyd, 77 Ind. 223. 
30 C.J. P 999 note 65. 

82. Mo.—Fox V. Tooke, 34 Mo. 509. 
30 C.J. p 999 note 66. 
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83. Pa.— National Bank of Republic 
V. Tasker, 1 Pa.Co. 173. 

30 C.J. p 999 note 67. 

84. N.T.—Hughes v. Mulvey, 1 
Sandf. 92. 

85. Ill.—^Wilson v. Spring, 64 Ill. 
14. 

86. Ala.—Boykin v. Rain, 28 Ala. 
332, 65 Am.D. 349. 

87. Ga.—Smith v. Taylor, 11 Ga. 20. 
Ky.—Nichols v. Bradley, 8 Ky.L. 612. 
N’.Y. —Foote V. Lathrop, 53 Barb. 183, 

appeal dismissed 41 N.Y. 358. 

88. Iowa.— Heacock v. Heacock, 79 
N.W. 353, 108 Iowa 540, 75 Am.S.R. 
273. 

30 C.J. P 999 note 75. 

89. N.C.—Lyon v. Lyon, 171 S.E. 
356, 205 N.C. 326. 

Consideration for contract 

It has been held that, in an ac¬ 
tion on an executory contract be¬ 
tween husband and wife, the statu¬ 
tory provision that a written contract 
imports a consideration does not ap- 
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breach of contract, plaintiff must allege facts show¬ 
ing the breach,and a compliance with the con¬ 
tract on the part of plaintiff.^i 

In a suit in equity, the petition must contain alle¬ 
gations showing the right to equitable relief,and 
where suit is brought under a statute, the petition 
must contain the statutory allegations.^^ peti¬ 

tion or complaint must allege facts and not mere 
conclusions,^^ and this rule applies to allegations of 
duress.Also, misrepresentation or deceit must be 
alleged with sufficient definiteness to invoke some 
recognized power of a court of equity.^® A prayer 
for general relief in a suit in equity for an account¬ 
ing will sustain a personal judgment if the plead¬ 
ing is otherwise sufficient for that purpose.97 

§431. - Actions by Husband or Wife or 

Both 

a. In general 

b. Personal injuries to wife 


a. In G-eneral 

In an action by a husband or wife, the declaration 
must state a cause of action and in a joint action the 
pleadings must usually show the right of action in both. 

In an action by a husband or wife, the declara¬ 
tion must state a cause of action,98 and in a joint 
action by husband and wife, the pleadings must 
usually show the right of action in both,99 and the 
declaration or complaint should state distinctly and 
affirmatively the wife’s interest in the subject mat¬ 
ter of the suit.i Also, in suits by husband and wife, 
in right of the wife, the fact of marriage must be 
alleged.2 In at least one jurisdiction, it has been 
held that in a suit by a married woman the mere 
recital that she is joined and assisted by her hus¬ 
band is insufficient, authorization of the husband 
being required to appear of record.3 

Suits by wife alone. , In a suit in equity, brought 
by a married woman, the bill must allege her title 
and interest in the.subject matter, and defendant’s 
liability for the wrong or injury complained of,^ 


ply, and the consideration must be 
set out in the petition.—Dance v. 
Dance, 6 Ky.L. 740. 

90. N.T.—Koehler Koehler, 195 N. 

Y.S. 95, 202 App.Div. 208. 

30 C.J. p 999 note 78. 

91. N.Y.—Koehler v. Koehler, 195 N. 

Y.S. 95, 202 App.Div. 208. ! 

Ability to perform 
Wife who had breached property 
agreement was not entitled to defeat 
action by husband on ground that 
he did not allege that he was ready, 
able, and willing to perform contract. 
—Smith V. Smith, 130 S.B. 614, 190 
N.C. 764. 

92. D.C.—Notes v. Notes, 15 F.2d 
731. 56 App.D.C. 373. 

Impertinence 

The mere statement that defendant 
deserted plaintiff without cause is 
not impertinent or irrelevant.—Shank 
V. Shank, 51 Dauph.Co., Pa., 45. 
Demand and refusal of accounting 
Wife suing husband intrusted with 
management of her estate for ac¬ 
counting need not allege demand and 
refusal of accounting, where aver¬ 
ments showed relation of trust and 
confidence, that husband failed to ac¬ 
count, and had converted some of 
trust estate to his own use.—Marx 
V. Marx, 148 So. 418, 226 Ala. 6S4. 

Bin or petition held sufficient 
Md.—Cochrane v. Cochrane, 115 A. 
811, 139 Md. 530. 

Mass.—Moreau v. Moreau, 145 N.E. 
43, 250 Mass. 110. 

Pa.—Shank v. Shank, 51 Dauph.Co. 

45—^Wanisko v. Wanisko, 19 Lehigh 
CO.L.J. 176. 

BUI or petition held insufficient 
Mo.—State ex rel. Bonnel v. Bridge- 


man, 117 S.W.2d 404, 232 Mo.App. 
1246. 

93. Mo.—State ex rel. Bonnel v. 
Bridgeman, supra. 

94. Ga.—Roland v. Roland, 62 S.E. 
1042, 131 Ga. 579. 

SO C.J. p 999 note 80. 

95. Or.—Davison v. Davison, 124 P. 
1096, 62 Or. 445. 

30 ax p 999 note 81. 

96. Pa.—Noll V. Noll, 46 Dauph.Co. 
308. 

30 C.J. p 999 note 82. 

BiU or complaint held sufficient 
Md.—Frisch v. Frisch, 132 A. 627, 
150 Md. 271. 

Pa.—Shank v. Shank, 51 Dauph.Co. 
45. 

97. Cal.—Title Ins. & Trust Co. v. 
Ingersoll, 111 P. 360, 158 Cal. 474. 

98. Ga.—Simmons Hardware Co. v. 
Timmons, 179 S.E. 726, 180 Ga. 
531—Pierce v. Cheves-Green & Co., 
12 S.E.2d 476, 64 Ga.App. 131. 

Declaration or complaint held suffi- 
cient 

Fla.—Hall v. Forman, 114 So. 560, 
94 Fla. 682. 

Ga.—Harris v. Plains Mercantile Co., 
200 S.E. 241, 187 Ga. 337—Meacham 
v. Farr, 123 S.E. 270, 158 Ga. 343 
—Jackson v. Reeves, 120 S.E. 541, 
156 Ga. 802—Green Loan Ass’n v. 
Hodges, 20 S.E.2d 179, 67 Ga.App. 
322. 

Ky.—Martin v. Martin, 138 S.W.2d 
509, 282 Ky. 411. 

Declaration or complaint held 
cient 

Ga.—Monk v. Holden, 198 S.E. 697, 
186 Ga. 549. 

N.Y.—Maloy v. Foster, 8 N.Y.S. 2d 
608, 169 Misc. 964. 
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99. N.J.—Doremus v. Paterson, 57 A. 
548, 69 N.J.Eq. 188, affirmed 61 A 
396, 69 N.J.Eq. 776. 

30 C.J. p 1000 note 94. 

Exception as to actions for personal 
injuries to wife see infra subdivi¬ 
sion b of this section. 

Joint ownership 

In fraud case, complaint by hus¬ 
band and wife should allege joint 
ownership of moneys advanced or 
separate counts should be filed show¬ 
ing what moneys belonged to each.— 
Katz V. Katchen, 158 A. 742, 10 N.J. 
Misc. 253. 

Allegation of marriage 
Independently of statutes allowing 
the wife to sue alone and making the 
husband an improper party, an al¬ 
legation that plaintiffs are married 
is a sufficient showing of the hus¬ 
band’s interest in the suit.—^Roller 
V. Blair, 96 Ind. 203. 

1- Vt.—Jones V. Tuttle, 54 Vt. 488. 
30 C.J. p 999 note 83, p 1001 note 95. 

2- Vt.—^Wright v. Burroughs, 18 A. 
311, 61 Vt. 390. 

30 C.J. p 1001 note 96. 

3. La.—^Hayes v. Dugas, 25 So. 121, 
51 La.Ann. 447. 

4. Ga.—Johnston v. Susman, 19 S. 
E.2d 919, 193 Ga. 758—Jackson v. 
Reeves, 120 S.E. 541, 156 Ga. 802. 

Mass.—Smith v. Coggan, 160 N.E. 

799, 263 Mass. 248. 

30 C.J. p 1000 note 84. 
petition held sufficient 
Ga.—Gunby v. Turner, 21 S.E.2d 640, 
194 Ga. 378—^Deen v. Baxley State 
Bank, 15 S.E.2d 194, 192 Ga. 300— 
Cleaveland v. La Grange Banking 
& Trust Co., 200 S.E. 137, 187 Ga. 
65—Jones v. Equitable Loan Co.^ 
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and in a proper case must offer to do equity, or 
show facts excusing such offer.^ Under a statute 
authorizing a married woman to sue in connection 
with her separate estate, while an allegation re¬ 
specting the character of the property may be nec¬ 
essary in order to show a substantive cause of ac¬ 
tion,® it is usually not necessary to allege her mar¬ 
riage, or that the subject matter of the suit was 
separate property, it being sufficient if the evidence 
at the trial shows her right to sue;" but there is 
authority to the contrary both in respect of allega¬ 
tions showing her right to sue^ and allegations 
showing that the property involved is her separate 
property.® At any rate, the time and manner of 
her acquiring title need not be stated.^® 


Under statutes allowing a married woman to sue 
and be sued as a feme sole, the declaration or com¬ 
plaint need not aver that she is a married woman,^^ 
or set forth the facts which entitle her to sue 
alone,or state her cause of action differenth’ 
from that of an unmarried woman but if she 
alleges herself to be a married woman, she must 
state such other facts as are necessary to entitle her 
as such to maintain the action.^"* here the wife’s 
right to prosecute a suit alone is exceptional, she 
must by her pleading bring herself within the rec¬ 
ognized exceptions.^® 

In sidts by hiisbcnd alone. In an action by the 
husband on a cause of action which accrued to him 
by reason of his marriage, his declaration should 


175 S.E. 554, 179 Ga. 228—Oscar 
Frommel & Bro. v. Cox, 123 S.E. 
296, 158 Ga. 310. 

or petition held insnfficient 
Wife’s bill to cancel pledge of con¬ 
tract to purchase land and have title 
to property vested in wife was de¬ 
murrable where bill did not describe 
property, and deed referred to in ex¬ 
hibits was not attached or its con¬ 
tents stated.—^Webb v. Lamar, 180 
So. 545, 235 Ala. 533. 

Setting aside secnxity deed 

(1) A wife’s petition to set aside 
deed made to secure husband’s debt 
need not be as particular or definite 
in allegations as if wife were seek¬ 
ing to recover money or other thing 
of value, and need not allege fraud. 
—Deen v. Baxley State Bank, 15 S.E. 
2d 194, 192 Ga. 300. 

(2) Wife was held not entitled to 
cancellation of security deed execut¬ 
ed pursuant to power of sale there¬ 
under, on ground that security deed 
was executed to secure husband’s 
debt and that wife had no notice of 
sale, in absence of allegations of col¬ 
lusion by creditor tending to induce 
or mislead wife, or of fraud inducing 
wife to sign note and security deed, 
or that power of sale required notice 
of time and place of sale to be given 
wife.—Davis v. Liberty Co., 188 S.E. 
344, 183 Ga. 286. 

(3) Wife’s suit to cancel her deed 
to husband and husband’s mortgage 
to creditor of property deeded, on 
ground that transaction represented 
by deed and mortgage constituted 
mere colorable scheme whereby 
wife’s property was pledged as secur¬ 
ity for husband's debt, is not strictly 
proceeding quia timet, and wife’s pe¬ 
tition can be filed without first ob¬ 
taining judge’s sanction, where peti¬ 
tion does not pray for interlocutory 
relief.—Simmons Hardware Co. v. 
Timmons, 179 S.E. 726, 180 Ga. 531. 

(4) To warrant cancellation of 
wife’s deed to husband’s creditor as 


mortgage, there must be specific alle- ! 
gation that security for debt was in¬ 
tended by both parties.—Hogan v. 
Moore, 128 So. 790, 221 Ala. 355. 

(5) Allegations that husband was 
indebted to bank and that wife con¬ 
veyed land to bank officer and re¬ 
ceived option to repurchase for 
amount of debt were held sufficiently 
to show deed w’as mortgage for hus¬ 
band’s debt.—Staples v. Barret, 108 
So. 742, 214 Ala. 680. 46 A.L.R. 10S4. 

( 6 ) In bill to cancel mortgages and 
transfers by wife to secure husband’s 
debt, charging fraud by way of ref¬ 
erence or conclusion is not sufficient 
as against appropriate demurrer.— 
Norwood' V. American Trust & Sav¬ 
ings Bank. 114 So. 220, 216 Ala. 602. 
How property became separate prop¬ 
erty 

If the wife's bill contains an ex¬ 
press averment that the title to real 
estate involved in the suit and oc¬ 
cupied by her is in her and that the 
purchase money was paid out of her 
separate estate, the bill is not want¬ 
ing in equity merely because it does 
not show with legal precision how 
the land originally became her sepa¬ 
rate property.—Johnson v. Vail, 14 N. 
J.Eq. 423. 

5 . Fla.—Hall v. Forman, 114 So. 560, 
94 Fla. 682. 

Ga.—Deen v. Baxley State Bank, 15 
S.E.2d 194, 192 Ga. 300 —Chandler 
V. Keese, 127 S.E. 655, 160 Ga. 309. 

Allegation held sufficient 

A petition by a married woman, 
seeking to cancel a deed, bill of sale, 
and notes given to cancel her hus¬ 
band’s debt, was held not subject to 
demurrer, on the ground that plain¬ 
tiff did not offer to do equity, where 
she offered to reimburse defendant 
for taxes and money expended by 
him in removing encumbrance which 
she had placed on real estate before 
conveying.—Jackson v. Reeves, 120 
S.E. 541, 156 Ga. 802. 

0 . Ky.—Daviess County Bank & 
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Trust Co. V. Wright, 110 S.W. 361, 
129 Ky. 21. 33 Ky.L. 457, 17 L.R.A., 
N.S., 1122. 

30 C.J. p 1000 note 91. 

7. Wash.—Hester v. Stine, 90 P. 594, 
46 Wash. 469. 

30 C.J. p 1000 note S7. 

8. X.H.—Dutton v. Rice, 53 N.H. 
496. 

30 C.J. p 1000 note 88. 

9. Tex.—Barmore v. Darragh, Civ. 
App., 227 S.W. 522. 

30 C.J. p 977 note 4, p 1000 note 89. 
Amendment 

A married woman was held entitled 
to amend petition so as to join hus¬ 
band and show that judgment was 
purchased from and constituted her 
separate property.—Koenig v. Marti, 
Tex.Civ.App., 103 S.W.2d 1023. er¬ 
ror dismissed. 

10. Ala.—Gluck V. Cox, 8 So. 161, 90 
Ala. 331—Daniel v. Hardwick, 7 So. 
1S8, 88 Ala. oo i. 

11. Ala—Paige v. Broadfoot, 13 So. 
426, 100 Ala. 610. 

SO C.J. p 1001 note 98. 

12. Cal.—Hand v. Scodeletti, 61 P. 
373, 12S Cal. 674. 

30 C.J. p 1001 note 99. 

13. N.H.—Jordan v. Cummings, 43 
N.H. 134. 

14. Conn.—Smith v. New England 
Bank, 45 Conn. 416. 

30 C.J. p 1001 note 2. 
living apart 

In an action by a wife alone to can¬ 
cel a mortgage on her husband’s 
land, an allegation that they are liv¬ 
ing apart .is insufficient "without an 
averment that the husband had aban¬ 
doned the wife or failed or refused to 
act to cancel the mortgage.—Weldon 
V. Bates, 155 So. 560, 229 Ala. 169. 

15. Tex.—Parks v. Worthington, 87 
S.W. 720, 39 Tex.Civ.App. 421. 

30 C.J. P 1001 note 3. 
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show that the right of action is in him.^S A statute 
expressly authorizing the husband ts sue alone for 
recovery of his wife’s separate property does not 
require him to allege that his suit is brought as 
agent of the wife or for her benefit.^*^ 

On contracts. At common law a declaration lay¬ 
ing a promise to husband and wife on a note to the 
wife dum sola is good.^^ An allegation in a com¬ 
plaint by a married woman, as indorsee of a prom¬ 
issory note, that it was “duly assigned” to her, and 
still is her property in “her sole right and posses¬ 
sion,” is a sufficient allegation that the note is her 
separate property, where the note of a mar¬ 
ried woman was sold by the payee, and subsequently 
paid by her, it was not necessary for the maker, in 
an action against the payee for money had and re¬ 
ceived, to allege her coverture and suretyship in or¬ 
der to maintain the action on that ground.^® Where 
the husband is by statute entitled to the rents of the 
wife’s separate estate, a complaint in his name alone 
on a note to her, the note showing that it was for 
such rent, and the complaint alleging that plaintiff 
is her husband, is sufficient.21 A complaint in an ac¬ 
tion by a married woman for her personal services, 
alleging that defendant was indebted to her there¬ 
for, has been held sufficient.^^ 

For torts generally. Where a husband is per¬ 
mitted to maintain a suit alone and in his own name 
for injury to his wife’s separate property, he should 
allege ownership in her and not in himself,-^ al¬ 
though a husband bringing trover for the personal 
property of his wife, held by him as trustee under 
the statute, may declare on it as his own proper 
estate.^'^ 

At common law a declaration by husband and 
wife for injuries before marriage to the personal 
property of the wife should allege the possession in 
the wife before marriage, and not the possession by 
husband and wife, but it should conclude, however. 


“to their damage,”25 and the same rule applies in 
an action for slander of the wife.-® In an action 
brought by husband and wife for fraud affecting 
her separate property it is not necessary to allege 
that the husband was deceived.27 For injury to 
realty owned jointly by husband and wife, their 
joint declaration is not vitiated by mere matters of 
aggravation, although such matters were injuries to 
the husband alone,^® or by allegations amounting 
to surplusage,-® especially after verdict.^® Under 
a statute giving a married woman the right to sue 
in her own name, while it is necessary to allege, 
in a declaration for injury to her property, suffi¬ 
cient facts to show that the action is one included 
within the statute,it has been held sufficient to al¬ 
lege that the property belonged to her in her own 
right.®- A count in trover, otherwise sufficient, was 
held not made bad by the expression, “who, being 
a married woman, and her husband separate from 
her.”®® Where the wife is the owner of separate 
real property, her declaration for disturbance to the 
possession need not aver a permanent injury there- 
to.®"^ 

b. Personal Injuries to Wife 

In an action for personal Injuries to the wife the com¬ 
plaint must state the essentials of a cause of action. A 
husband need not generally plead special damages with 
respect to the loss of his wife's ordinary services; in an 
action by the wife to recover for personal Injuries, she 
must generally show by what right she is entitled to re¬ 
cover. 

To the general mle that a complaint to withstand 
a demurrer must state a cause of action in favor 
of all plaintiffs, stated supra subdivision a of this 
section, it has been held that an exception occurs 
where an action by husband and wife relates to in¬ 
juries to the person or character of the latter.®^ 
In an action brought by husband and wife for the 
personal suffering or injury to the wife, the decla¬ 
ration, at common law, should not include any loss 
of service or expense incurred by the husband,®® 


16. N.T.—Decker v. Livingston, 15 
Johns. 479. 

30 C.J. p 1001 note 5. 

17. Tex.—Pullman Co. v. Cox, Civ. 
App., 220 S.W. 599. 

18. Del.—Smith v. Johnson, 5 Del. 
57. 

19. Minn.—Kennedy v. Williams, 11 
Minn. 314. 

120. Ind.—Harbaugh v. Tanner, 71 N. 
E. 145, 163 Ind. 574. 

21. Ala—^Hollifield v. Wilkinson, 54 
Ala. 275. 

22. Cal.—Kaltschmidt v. Weber, 79 
P. 272, 145 Cal. 596. 

23. Tex.—Galveston, H. & S. A. R. 
Co. v. Stockton, 38 S.W. 647, 151 
Tex.Civ.App. 145. 


24. Conn.—Conklin v. Botsford, 36 
Conn. 105. 

30 C.J. p 1002 note 18. 

25. U.S.—Semmes v. Sherburne, D.C., 
21 F.Cas.No.12,655, 2 Cranch C.C. 
637. 

Ind.—Collisc v. Bowen, 8 Blackf. 262. 
30 C.J. p 1002 note 14. 

26. Ind.—Throgmorton v. Davis, 3 
Blackf. 383. 

30 C.J. p 1002 note 17. 

27. Ind.—Roller v. Blair. 96 Ind. 203. 

28. Vt.—^Armstrong v. Colby, 47 Vt. 
359. 

29. Conn.—Taylor v. Knapp, 25 
Conn. 510. 

R-I-—Souter v. Codman, 14 R.I. 119, 
51 Am.R. 364. 


, 30. Conn.—Taylor v. Knapp, 25 
Conn. 510. 

30 C.J. p 1002 note 26. 

31. Conn.—Smith v. New England 
Bank, 45 Conn. 416. 

30 C.J. p 1002 note 20. 

32. Ind.—Schurman v. Marley, 29 ' 
Ind. 458. 

33. Vt.—Royce v. Vandeusen, 49 Vt. 
26. 

30 C.J. p 1002 note 22. 

34. W.Va.—McKenzie v. Ohio River 
R. Co., 27 W.Va. 306. 

35. Ind.—Ohio & M. R. Co. v. Cos¬ 
by, 7 N.E. 373, 107 Ind. 32. 

36. Cal.—Basler v. Sacramento Gas, 
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since, such damage being his alone, there would be propert}’ for which the husband is expressly au- 
an improper joinder of causes of action, as shown thorized by statute to sue alone, he need not allege 

in Actions § 97 d. However, where statutes au- that his suit is brought as her agent or for her ben- 

thorize the joinder of causes of action in favor efit.^® In an action by the husband for deceit in 

of a husband or wife, the declaration must contain obtaining his consent to an operation on his wife 

some basis for his claim,and the respective claims by false representations as to the seriousness of 

as to damages sustained by each should be claimed her condition, the declaration is defective where it 

in separate counts.^® In any event, in an action by omits an averment that she did not consent to the 

the husband, counts are properly joined where each operation.^o 

is for a cause of action on which he alone can re- order to authorize a married woman to recov- 

cover,^^ and in an action by the husband for a?! in- |qj. xnedical services, etc., her pleading should 
jury to his property, his statement of the cause of state how and wh}' she, and not her husband, be- 

action has been held not bad by reason of the ad- came liable for such items of expense,®^ and where 

dition of allegations of injuries sustained by his earnings of a married woman belong to her hus¬ 
wife, which may be regarded as surplusage.^® band, the complaint by her to recover for loss of 

The petition by the husband for loss of services them must aver those exceptions to the rule which 

of the wife need not show that the action could be would entitle her to recover.^- Thus, if she claims 

maintained in the state where the alleged injury was the right to recover for loss of earnings or earn- 

received, although the action was brought in another ing capacity, she should allege in what right she 

state.^^ Although it has been held that the loss of claims the privilege of recovering thera.^^ In an 

his wife’s services should be pleaded with particu- action for personal injuries, when the complaint 

larity,^^ it has also been held that the husband may does not show that plaintiff is a married woman, 

recover damages therefor without specially pleading and it prays for all damages which might be recov- 
such damages^^ or the value of the services,or ered in such an action, it is not open to the objec- 

itemizing the particular injuries to his wife.^® In tion that the cause of action is in the husband, be- 

a suit by the husband alone for special damages re- cause the action is for his money, expended on ac- 

sulting to him from an injury to his wife, he must count of the injuries.®^ If a married woman su- 

allege and prove such special damages,^® and the ing for damages for an injury to her person wishes 

declaration must allege the exercise of due care on to recover special damages, she must allege them in 

the part of the wife.^*^ Where a statute gives the her complaint.^® A declaration by a married wo- 

husband only a qualified right to his wife’s services, man in her action against a landlord for personal 

he must allege facts showing that he is entitled injuries caused by his negligence was not vitiated 

thereto,^^ but where damages recoverable for per- as showing a right of action ex delicto by setting 

sonal injury suffered by a wife are her separate forth the relation of the parties as established by 

etc., Co-, 111 P. 530, 158 Cal. 514, 

Ann.Cas.l912A 642. 

30 C.J. p 1002 notes 31, 32. 

37. Fla.—Hull v. Laine, 173 So. 701, 

127 Fla. 433- 

38. Fla.—Dudley v. Harrison, Mc- 
Cready & Co., 173 So. 820, 127 Fla. 

687, rehearing denied 174 So. 729, 

128 Fla. 338. 

30 C.J. p 1003 note 38 [a]. 

39. N.H.—^Hopkins v. Atlantic & St. 

L. R. Co., 36 N.H. 9, 72 Am.D. 287. 

30 C.J. p 1002 note 33. 

40. N.H.—Smith v. Piermont, 31 N. 

H. 343. 

30 C.J. p 1002 note 37. 

41. Kan.—Atchison, T. & S. F. R. 

Co. V. Dickey, 41 P. 1070, 1 Kan. 

App. 770. 

42. Tenn.—Illinois Central Ry. Co. 

V. Solinsky, 12 Tenn.App. 389. 

^.3. Ind.—Indianapolis Traction & 

Terminal Co. v. Menze, 88 N.E. 929, 

173 Ind. 31, petition overruled 89 N. 

E. 370, 173 Ind. 31. 


Minn.—Stone v. Evans, 20 N.W. 149, 
32 Minn. 243. 

44. Tex.—Ft. Worth & R. H. St. R. 
Co. V. Hawes, 107 S.W. 556, 48 Tex. 
Civ.App. 487. 

30 C.J. p 1003 note 41. 

45. Ala.—Birmingham R., Light & 
Power Co. v. Roach, 66 So. 82, 188 
Ala. 306. 

30 C.J. p 1003 note 42. 

46. Mo.—^Hart v. Kansas City Public 
Service Co., App., 154 S.W.2d 600. 

Ohio.—Shaweker v. Spinell, 181 N.E. 

896, 125 Ohio St. 423. 

30 C.J. p 1003 note 46. 

Petition held sufficient 
Ga.—^Brewer v. Interstate Life & Ac¬ 
cident Co., 193 S.E. 909, 56 Ga.App. 
720. 

47. Ill.—Durbin v. McCully, 280 Ill. 
App. 81. 

48. Kan.—^Atchison T. & S. F. R. Co. 
V. Dickey, 41 P. 1070, 1 Kan.App. 
770. 


Mere averment of marital relation 
has been held insufficient.—Atchison, 
T. & S. F. R. Co. V. Dickey, supra— 
30 C.J. p 1003 note 44. 

49. Tex.—Pullman Co. v. Cox, Civ. 
App., 220 S.W. 599. 

50. D.C.—Burroughs v. Crichton, 48 
App.D.C. 596, 4 A.L.R. 1529. 

30 C.J. p 1003 note 57. 

51. Mass.—Braun v. Bell, 142 N.E. 
93, 247 Mass. 437. 

30 C.J. p 1003 note 50. 

52. Ga.—^Wrightsville & T. R. Co. v. 
Vaughan, 71 S.E. 691, 9 Ga.App. 
371. 

Ind.—Bloomington v. Rogers, 41 N.E. 
395, 13 Ind.App. 121. 

53. Ga.—^Wrightsville & T. R. Co. 
V. Vaughan, 71 S.E. 691, 9 Ga,App. 
371. 

30 C.J. p 1003 note 53. 

54. Ind.—Michigan City v. Ballance, 
24 N.E. 117, 123 Ind. 334. 

55 . Ga.—^Atlanta St. R. Co. v. Ja¬ 
cobs, 15 S.E. 825, SS Ga. 647. 

30 C.J. p 1003 note 55. 
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defendant’s lease to her husband.®® 

Case is the common-la’oj -form of action where 
damages are claimed by a husband for loss of his 
wife’s services and for medical attendance result¬ 
ing from a personal injury to her, and where the 
injury was not inflicted personally by defendant, or 
by his command, or with his assent, but by his 
agents in the course of their employment.®^ 

§ 432. - Actions against Husband or Wife 

or Both 

a. In general 

b. On contracts 

c. For torts 

a. In General 

The declaration or complaint must conform to the 
usual rules of pleading. Where a married woman is liable 
to be sued alone as a single woman, there need be no 
averment of the marriage although the husband is also 
a defendant. 

In an action against husband and wife, at com¬ 
mon law, the ground of her liability must be ex¬ 
plicitly stated in the declaration.®^ Thus, in such 
an action, plaintiff should aver the marriage of de¬ 
fendants although it has been sometimes held 
that proof of that fact at the trial is sufficient aft¬ 
er verdict.®® Where, by statute, the wife is liable 
to be sued alone as a single woman, there need be 
no averment of the marriage, although the husband 
is also a defendant.®^ A married woman made de¬ 
fendant in a civil action should be impleaded by her 
own baptismal or Christian name, and not by the 
initial letters of her husband’s name.®^ 

Bill of particulars. Plaintiff suing on alleged lia¬ 
bility of the husband for necessaries furnished the 
wife may properly be required to file a bill of par¬ 
ticulars to obviate uncertainty as to the theory on 


which he claims recovery.®^ 

Amendments, In an action against husband and 
wife for the debt of the wife, the court may al¬ 
low, at the trial, an amendment showing that the 
debt was incurred before marriage;®^ but where 
husband and wife are joined for conformity, and 
judgment is asked for, and recovered, against the 
wife only, the complaint cannot, after verdict, be 
amended for the purpose of demanding judgment 
against the husband also.®® On the other hand, a 
verdict in favor of the husband and against the wife 
in an action against them on an alleged joint lia¬ 
bility where they defend separately, and both deny 
the complaint, cannot be retained by means of an 
amendment declaring against him as a nominal par¬ 
ty.®® In an action against a married woman by 
attachment on a note executed by herself and hus¬ 
band in a foreign country, it was held that plain¬ 
tiff was properly permitted to amend, at the trial, 
so as to allege that defendant was bound on the 
note under the foreign law.®7 

b. On Contracts 

(1) In general 

(2) Contracts relating to separate prop¬ 

erty 

(3) Contracts for necessaries and fam¬ 

ily expenses 

(1) In General 

Where a married woman Is made a defendant in an 
action on contract, the facts essential to her liability must 
be alleged. Where the disabilities of coverture have been 
removed, it has been held that the complaint need not 
set forth the facts permitting a married woman to be 
sued. 

In an action against husband and wife it is nec¬ 
essary and sufficient to aver the essential facts with 
reasonable certainty to a common intent.®® The 


56. D.C.—^Vi’'arclman v. Hanlon, 2S0 
P. 98S, 52 App.D.C. 14. 

57- Pa.—Drew v. Peer, 93 Pa. 234. 
58. Mass.—Edgerly v. Equitable 
Life Assur. Soc. of U. S., 191 N.E. 
415, 287 Mass. 238. 

30 C.J. p 1003 note 61. 

59- Ky.—Parsons v. Spencer, 83 Ky. 
305. 

30 C.J. p 1004 note 64. 

60. Ky.—Phillips v. Phillips. 7 B. 
Mon. 268. 

Mo.—Dailey v. Houston, 58 Mo. 361. 
61- U.S.—Barrel! v. Tilton, Or., 7 S. 

CL 332, 119 U.S. 637, 30 L.Ed. 511. 
30 C.J. p 1004 note 67. 

62. Va.—^Ratcliffe v. McDonald, 97 S. 

E. 307, 123 Va. 781. 

63- X.T.—Oatman v. Watrous, 90 N. 

T.S. 940. 99 App.Div. 254. 

30 C.J. p 1009 note 48. 


64. Vt.—Montgomery v. Maynard, 33 
VL 450. 

65. N.T.—Bradley v. Shafer, 20 N.T. 
S. 312. 

66. N.T.—Porter v. Mount, 45 Barb. 
422. 

30 C.J. p 1009 note 45. 

67. La.—^IValsh v. Walsh, 68 So. 392, 
137 La. 157. 

68. La.—Kuhn v. Breard, 92 So. 52, 
151 La. 546. 

Pa.—Pomeroy’s, Inc. v. Lavine, 17 Pa. 
Dist. & Co. 161, 34 Dauph.Co. 333 
—Porter v. Nido, 86 Pittsb.Leg.J. 
25. 

30 C.J. p 1004 note 70. 

Consideration for gtiaranty 
In action on agreement by married 
woman as stockholder guaranteeing 
“for value received” payment of cor¬ 
poration’s renewal note, petition was 
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sufficient as against demurrer in ab¬ 
sence of extrinsic evidence to show 
that her signing “for value received" 
as guarantor was without independ¬ 
ent consideration to her, since with¬ 
out such showing agreement was pri- 
ma facie one of “guaranty” on which 
she was liable.—Durham v. Green- 
wold, 3 S.E.2d 585, 188 Ga. 165. 

Estoppel of wife 

Foreclosure petition alleging that 
defendant wife without disclosing 
that she held a recorded deed to real¬ 
ty from defendant husband had 
knowingly witnessed husband's se¬ 
curity deed to such realty and had 
permitted husband to obtain credit 
from plaintiff on the face of such se¬ 
curity deed alleged sufficient facts to 
show an “estoppel” of wife to assert 
her title against plaintiff.—Hoop Gro¬ 
cery Co. v. Gentry, Ga., 25 S.E.2d 705. 
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matters which are absolutely requisite to create a 
valid debt against the wife must be averred,®® and 
in an action founded on a contract by a married 
woman who has limited powers to contract, the 
declaration or complaint should generally allege such 
a state of facts as will show her capacity to con¬ 
tract.*^® On the other hand it is only necessary to 
allege the facts required by statute to render her 
liable,"! and where the disabilities of coverture 
have been generally removed, some cases hold that 
the complaint need not set forth the facts showing 
her liability to be sued.'^^ an action against a 
married woman based on her husband’s act as her 
agent, a direct allegation of his agency is re¬ 
quired,*^® although for necessaries furnished to the 
wife, a declaration consisting of merely the com¬ 
mon counts is sufficient against the husband, as 
shown infra subdivision b (3) of this section. 

If the action is based on a debt contracted be- 
fore marriage, the complaint must show that the 
debt was so contracted,and under some statutes 
that the husband received property from his wife 
by the marriage.*^® 

Contracts relating to separate business. Actions 
against married women on contracts in connection 
with their separate trade or business as authorized 
by statute should show in the declaration or peti¬ 
tion that defendant is a sole trader, and that the 
liability was incurred in connection with such busi¬ 
ness.*^® However, where she was sued as though 
she were unmarried, it was held that the necessity 
of alleging the removal of the disabilities of cover¬ 
ture was obviated,'^*^ and it has been held that, where 
the statute confers on a married woman the power 
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to carry on the business on her own account as 
though she were a feme sole, and declares that the 
husband shall not be liable for any debts contracted 
by her in such business, the consequence is that in 
an action against her on a contract which, per se, 
is of a business character, it is no longer necessary 
to allege that it relates to her separate estate.*^® 

Joint contracts. At common law a declaration 
which shows that an action against husband and 
wife is based on their joint contract during cover¬ 
ture is bad, since the contract is that of the husband 
alone,"® and the declaration alleges a contract which 
cannot legally e:^ist.^® The wife's general power, 
however, to make contracts may make the common 
counts,®! Qj- a similar form of pleading,®- a sufficient 
declaration against her and her husband on the;r 
joint promise. A bill to foreclose a trust deed made 
by husband and wife need not aver that the wife 
had power to make the conveyance.®® In an ac¬ 
tion on the joint note of a husband and wife, it de¬ 
volves on the party seeking to charge the wife’s es¬ 
tate therewith to repel the presumption that the debt 
is that of the husband alone, hy a direct averment 
of the necessary statutory facts to bind the wife.®! 
Where the wife’s separate estate may be liable on 
her joint contracts with her husband, the complaint 
should describe the wife’s property sought to be 
charged,®® and aver the separate estate’s benefit of 
the consideration.®® 

Mechanics' lien suits. In an action to enforce a 
mechanic’s lien for improvements on the land of a 
married woman, the complaint must show plaintiff s 
right to the relief sought.®! in such an action an al¬ 
legation in the complaint that such improvements 


Disregarding* deficiency prayer 

Where complaint in foreclosure 
proceedings contained allegations on 
which decree for appropriate equita¬ 
ble relief could be decreed, prayer 
for deficiency decree against married 
woman defendant could be disregard¬ 
ed in absence of motion to strike 
such prayer.—Porcher v. Williams, 
190 So. 790, 139 Fla. 596. 

69. U.S.—Amalgamated Royalty Oil 
Corporation v. Hemme, C.C.A.Okl., 
282 P. 750. 

Mass.—Edgerly v. Equitable Life As- 
sur. Soc. of U. S., 191 N.E. 415, 
2S7 Mass. 238. 

30 C.J. p 1004 note 72. 

Alleging contract with wife 

In an action against husband and 
wife an averment of a contract with 
him is demurrable by her.—Lonn- 
qvist V. Lammi, 136 N.E. 610, 242 
Mass. 574. 

70. N.T.—Broome v. Taylor, 76 N.Y. 
564, modifying 9 Hun 155. 

30 C.J. p 1004 note 71. 


71. Tex.—^Hawkes v. Robertson, Civ. 
App., 40 S.W. 548. 

72. Ind.—Dickey v. Kalfsbeck, 50 N. 
E. 590, 20 Ind.App. 290. 

30 C.J. p 1005 note 75. 

73. U.S.—^Amalgamated Royalty Oil 
Corp. V. Hemme, C.C.A.Okl., 282 P. 
750. 

30 C.J. p 1005 note 77. 

74. Ala.—Johnson v. Collins, 17 Ala. 
318. 

30 C.J. p 1005 note 81. 

75. Ky.—Husbands v. Bullock, 1 
Duv. 21. 

30 C.J. p 1005 note 82. 

76. S.C.—Blythwood v, Everingham, 
37 S.C.L. 285. 

. 30 C.J. p 1007 note 6. 

77. Fla.—Rosenstone v. J ohnston, 
111 So. 630, 93 Fla. 319. 

—Hudson v. Huyler, 6 Abb. 
Pr.,N.S., 288. 

30 C.J. P 1007 note 7. 
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79. Mass.—Tobey v. Smith, 15 Gray 
535. 

30 C.J. p 1008 note 26. 

8D. Mass.—Tobey v. Smith, supra. 

81. Vt.—Reed v. Nevrcomb, 10 A. 
593, 59 Vt. 630. 

82. Kan.—Gambill Mercantile Co. v. 
Allen. 150 P. 519, 96 Kan. 148. 

30 C.J. p lOOS note 31. 

83. Tenn.—Hill v. Hillman, 6 Lea 
715. 

84. Ky.—^Waller v. Johnson, 4 Ky. 
Op- 308. 

85. N.C.—Ulman v. Mace, 20 S.B. 
166, 115 N.C. 24—Jones v. Craig- 
miles, 19 S.E. 638, 114 N.C. 613. 

86. Neb.—Dodge v. Healey, 170 N. 
TV. 828, 103 Neb. ISO. 

Ohio.—Becroft v. Dossman, 7 Ohio 
Dec-. Reprint, 322, 2 Cinc.L.Bul. 
110 . 

87. Fla.—Atkins v. Kendrick, 190 So. 
248, 138 Fla. 776. 
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were necessary for the enjoyment of the premis¬ 
es has been held not required,nor is it necessary 
that the particular property repaired should be de¬ 
scribed.^^ An action, however, seeking to charge 
the wife^s realty with a claim for materials fur¬ 
nished and work done, under an agreement with 
the husband, must clearly show in the complaint the 
fact of the husband’s agency.^O 

Where, during the building of a house for a 
feme sole, she married, and the work was after¬ 
ward completed, the complaint, in an action to en¬ 
force the lien of the mechanic, need not allege that 
the real estate was the separate property of the 

wife.9i 

(2) Contracts Relating to Separate Property 

Where a married woman may be sued and a judgment 
obtained against her as a feme sole, it has been held not 
necessary to allege that she possesses a separate estate, 
but in general, where it is sought to charge her separate 
estate, the essential facts must be alleged. 

In actions based on contracts seeking to charge 
the separate estate of a married woman, it has been 
held that the declaration or petition must show that 
she had power to make the contract,and is liable 
thereon,and that she has a separate estate,9^ and 
that plaintiff seeks to charge it and not community 
property.95 Plaintiff must also show that he is en¬ 
titled to the relief prayed against such separate 
property,96 and it has been held necessary that a 
bill to foreclose a mortgage should set forth the 
substance of the instrument under which the estate 
was held to enable the court to determine its nature 
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and the wife's power to encumber it.97 Some cases 
hold that a mere averment that she has separate 
property is insufficient, but that the property must 
also be specifically described,98 although other au¬ 
thorities hold that a particular or specific description 
need not be set forth.99 in accordance with the 
different rules in different jurisdictions as to what 
constitutes a charge on the wife’s separate estate 
the petition may be required to show that there was 
an intention to charge the estate,^ or that the con¬ 
sideration was for the benefit of such estate,2 or 
that her contract otherwise complied with the con¬ 
stitutional or statutory provisions.^ In some juris¬ 
dictions, however, it is held that the complaint may 
be framed as though against a single woman.’^ 
Where a married woman may be sued and a judg¬ 
ment obtained against her, as a feme sole, it is not 
necessary to allege that she possesses a separate es- 
tate,6 and some cases hold such an allegation un¬ 
necessary, although the judgment is enforceable 
only against her separate estate.6 Where the wife 
is, by statute, made personally liable for her ante¬ 
nuptial debts, she may be declared against on such 
debts without any averment that she has a sepa¬ 
rate estate.7 Where a married woman’s contracts 
of suretyship are void, the complaint in an action 
against the wife need not allege a negative by aver¬ 
ring that her contract was not one of suretyship-^ 

Where a married woman’s separate property is 
sought to be subjected in equity for payment of the 
price of goods purchased by her agent, the agent’s 
authority must be specifically alleged,9 and it has 


BctuitaMe relief on denial of foreclo¬ 
sure 

A complaint alleging- that married 
woman entered into contract for con¬ 
struction of building by plaintiff on 
her separate statutory property and 
that notice of hen was filed, and 
praying for enforcement of lien, was 
insufficient to show plaintiff's right 
to foreclosure of alleged lien, but 
was sufficient to show that plaintiff 
was entitled to have property charg¬ 
ed in equity and sold to satisfy his 
claim, and hence motion to dismiss 
should not have been granted, not¬ 
withstanding relief prayed for could 
not be granted.—Atkins v. Kendrick, 
supra. 

88, Ind.—^Vail v. Meyer, 71 Ind. 159 
30 C.J. p 1007 note 8. 


89- Ohio.—Decamp v. Gaskill, 1 
Cinc.Super. 337. 

90. Ind.—Crickmore v. Breckenridge, 
51 Ind. 294. 

91. Ind.—Caldwell v. As bury, 29 Ind 
451. 


92. Tex.—Poe v. Hall, Civ.App., 241 
S.W. 70S. 

30 C.J. p 1005 note 84. 

93. Tex.—Cross v. Everts, 28 Tex. 
523. 

30 C.J. p 1005 note 85. 

94. Fla.—Dollner v. Snow, 16 Fla. 86. 
30 C.J. p 1005 note 86. 

95. U.S.—Barrie v. Carolan, C.C.Cal., 
Ill F. 134. 

96. N.J.—Morris v. Davis, 157 A. 
837, 10 N.J.Misc. 68. 

97. Ala.—Sprague v. Shields, 61 Ala. 
428. 

98. Mo.—Megraw v. Woods, 67 S.W. 
709, 93 Mo.App. 647. 

30 C.J. p 1006 note 89. 

99. Mass.—Rogers v. Ward, 8 Allen 
387, 85 Am.D. 7-10. 

30 C.J. p 1006 note 90. 

1. Ind.—Crickmore v. Breckenridge. 
51 Ind. 294. 

30 C.J. p 1006 note 92. 

2. Fla.—Izlar Motor Co. v. Jones, 
183 So. 843, 134 Fla. 426. 

30 C.J. p 1006 note 93. 


3. Fla.—Kelliher v. Kennard, 79 So. 
28, 75 Fla. 665. 

30 C.J. p 1006 note 94. 

4. S.C.—Brice v. Miller, 15 S.E. 272, 
35 S.C. 537. 

30 C.J. p 1006 note 95. 

5. Ind.—McLead v. .^Etna Life Ins. 
Co., 8 N.E. 230, 107 Ind. 394. 

30 C.J. p 1006 note 96. 

6. Miss.—Duncan v. Robertson, 58 
Miss. 390. 

30 C.J. p 1006 note 97. 

Coverture must he first pleaded as 
a defense.—Brice v. Miller, 15 S.E. 

I 272, 35 S.C. 537. 

7. Ala.—Zachary v. Cadenhead, 40 
Ala. 236. 

Cal.—Bostic V. Love, 16 Cal. 69. 

8. Ind.—Field v. Noblett, 56 N.E. 
841, 154 Ind. 357. 

Necessity of alleging capacity to con¬ 
tract generally see supra subdivi¬ 
sion b (1) of this section. 

9. Fla.—^Nadel v. Weber Bros. Shoe 
Co., 70 So. 20, 70 Fla. 218, L.R.A. 
1916D 1230. 

30 C.J. p 1007 note 3. 
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been held that a bill seeking to subject an equitable 
separate estate to a debt charged thereon must show 
that the power of alienation is not restricted by 
the instrument creating the estate.^® 

(3) Contracts for Necessaries and Family 
Expenses 

In an action against a husband or wife or both for 
necessaries, the declaration must allege ail the facts 
necessary to constitute a cause of action. 

In an action under statutes making the separate 
estate of the wife liable for necessaries and house¬ 
hold supplies, the declaration or complaint must al¬ 
lege the existence of her separate estate when the 
debt was created, and its liability under the stat¬ 
ute and, where the statute provides that her sep¬ 
arate estate shall be bound for necessaries purchas¬ 
ed by her on her credit, the pleadings must show 
that the debt was in fact contracted by her, and 
that the articles were necessary for the support of 
the family.^2 Where by statute a married woman 
stands on the same plane as a single woman with 
regard to liability for debts, in an action against 
her for goods purchased it is not necessary to allege 
that they were necessaries.^^ 

In an action against the husband under his com¬ 
mon-law liability for necessaries furnished the wife 
even without his consent, it has been held that the 
special circumstances rendering the husband liable 
must be set forth,^^ since the special conditions cre¬ 
ating such a liability are essential to a cause of ac¬ 
tion,^5 although a declaration consisting of merely 
the common counts has been held sufficient.^® Like¬ 
wise, where the action against him is on a liability 
defined by statute, the statutory conditions must be 
alleged.^'^ However, in a suit against husband and 


wife under a statute making both of them liable for 
supplies to the family, no allegation as to the neces¬ 
sity or reasonableness of the supplies^^ or as to oth¬ 
er circumstances^^ is required if the statutory pro¬ 
vision is not thus qualified. Also, in an action 
against husband and wife, it is improper to aver 
that the articles are necessaries where the claim is 
based on an express contract between plaintilt and 
defendants.20 

A petition in an action against nonresidents, hus¬ 
band and wife, on their note for money lent to pay 
necessary famih" expenses alleging that the note 
was a valid instrument by the laws of the foreign 
country where it was executed was sufficiently spe¬ 
cific as to the foreign law.-i 

c. For Torts 

Where a husband is not, merely because of the 
marital relation, liable for the torts of his wife, it must be 
alleged in an action against husband and wife for a tort 
of the wife that the husband directed or abetted his 
wife. 

Where the commission of a tort by a wife in her 
husband’s presence is presumed to be under his co¬ 
ercion, a declaration against both husband and wife 
ordinarily should negative the presumption of the 
husband’s coercion,-- although if the complaint al¬ 
leges that the wife’s tort was committed out of the 
presence of the husband it is not necessary to aver 
that it was done without his consent or direction.-^ 
Where the husband is not liable merely because of 
the marital relation for the torts of his wife, it 
must be alleged that the husband directed or abet¬ 
ted his wife in an action against both for a tort of 
the wife.-"* A declaration against husband and wife 
alleging a conversion to *‘their” own use is bad, at 
common law, on demurrer. 


10. Tenn.—Shelby Bank v. James, 30 
S.W. 103S, 95 Tenn. 8. 

11. Ga.—Glass v. Steadman, 12 S.E. 
1067, 86 Ga. 696. 

30 C.J. p 1007 note 13. 

12. Pa.—Fell v. Brown, 8 A. 70, 115 
Pa. 218. 

30 C.J. p 1007 note 15. 

13. Pa.—Harrar v. Croney, 2 Pa.Dist. 
375, 13 Pa.Co. 193. 

14. Mass.—Berkwitz v. Dunham, 168 
N.E. 183, 269 Mass. 65. 

30 C.J. p 1007 note 18. 

Petition or complaint held sufficient 
Colo.—Bauer v. Abrahams, 216 P. 259, 
73 Colo. 509. 

Xtemizingr services 
Petition against husband for legal 
services rendered wife, in divorce 
proceedings instituted against wife 
by husband and in defending lunacy 
writ issued against wife at husband's 
instance, without any agreement as 
to amount of compensation, was held 


subject to special demurrer calling 
for statement of particular services 
performed in each of the two sepa¬ 
rate matters and their respective val¬ 
ues.—Thigpen v. Maddox & Griffin, 
192 S.E. 925, 56 Ga.App. 464. 

15. Pa.—Jones v. Markley, 92 Pa. 
Super. 348. 

30 C.J. p 1008 note 19. 

16. N.Y.—Hatch v. Leonard, 59 N. 
E. 270, 165 N.Y. 435, 31 N.Y.Civ. 
Proc. 374, reversing 56 N.Y.S. 489, 
38 App.Div. 128. 

30 C.J. p 1005 note 78. 

17. Conn.—Cohn v. Snyder, 130 A. 
100, 102 Conn, 703. 

Ill.—Blacks tone Shop v. Ashman, 250 
I11.APP. 401. 

30 C.J. p 1008 note 21. 

Petition held sufficient 
Ga.—Harris v. Berry, 174 S.E. 813, 
48 Ga.App. 235. 

Ability 

In action to enforce liability of 


husband to support his wife, affirma¬ 
tive allegation of his ability to fur¬ 
nish support held unnecessary.— 
Haakon County v. Staley, 243 X.AY. 
671, 60 S.D. 87. 

18. Conn.—Fitzmaurice v. Buck, 59 
A. 415, 77 Conn. 390. 

30 C.J. p 1008 note 23. 

19. Tex.—Hawkes v. Robertson, Civ. 
App., 40 S.W. 548. 

30 C.J. p 1008 note 24. 

20. Pa.—Surkin v. Winzurk, 57 
Montg.Co. 374- 

21. La.—^^Valsh v. Walsh, 68 So. 392, 
137 La. 157. 

22. S.C.—Johnson v. McKeown, 12 S. 
C.L. 578, 10 Am.D. 698. 

30 C.J. p lOOS note 38. 

23- Mo.—Bruce v. Bombeck, 79 Mo. 
App. 231. 

24. S.C.—Bryant v. Smith, 198 S.E. 
20, 187 S.C. 453. 

25. Ky.—Estill v. Fort, 2 Dana 237. 

1 Mass.—Tobey v. Smith, 15 Gray 535. 
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§ 433. Plea or Answer, Affidavit of Defense, 

and Cross Bill 

a. In general 

b. Sufficiency 

c. Affidavit of defense 

a. In General 

Where a married woman may be sued in her own 
name, she may make a separate defense when she is a 
codefendant with her husband. A joint answer by hus¬ 
band and wife should be verified by both. 

At common law, in an action against husband and 
wife, the husband must join in the plea with his 
wife.-^ Likewise, in equity, when husband and 
wife are defendants, the general chancery rule is 
that the answer must be joint,’? but such joint an¬ 
swer cannot be read in evidence against her^^ where 
the subject matter relates to her estate of inher- 
itance.-^ 

Separate plea or anszver by wife. When a suit 
affects a married woman’s separate estate, or her 
interests are adverse to those of her husband, she 
may, in equity, by leave of the court, file a sepa¬ 
rate answer,3(^ which leave will be granted when, 
for instance, the case is one in which the husband 
might not be disposed to set up a defense which, if 
made, might avail her;^^ and generally, under the 
statutes enabling her to sue and to be sued in her 
own name, she may, when a codefendant with her 
husband, make a separate defense,^^ especially when 
their rights conflict.33 It has been held, however, 
that a statute enabling a married womap to be sued 
alone in an action at law does not affect the equity 
rule which requires her to obtain leave before put¬ 
ting in a separate answer.34 


Ansiver by husband alone. According to forme’- 
practice the husband answered for both himself and 
his wife in suits in equity against both, and he 
could not answer separately without a previous or- 
der,35 but the effect of many modern statutes is to 
abrogate that rule.36 The general rule in equity 
pleading and practice that, where the defense made 
by one defendant goes to the whole cause of com¬ 
plaint, and plaintiff fails to establish his case in op¬ 
position to such defense, he cannot be relieved in 
any way whatever, although his claim should be 
confessed by the other defendant applies to suits 
in equity against husband and wife where the hus¬ 
band alone answers.^? 

Verification of answer. In equity, when it is nec¬ 
essary that an answer be sworn to, the joint answer 
of husband and wife should be verified by both;3S 
but the failure to verify may be waived by the filing 
of a replication.39 In actions at law, however, a 
verification by the husband alone has been held suf¬ 
ficient.'^® 

Cross hill. Questions entirely distinct from those 
presented in the original bill cannot be introduced 
by a cross bill.^^ 

b. Sufficiency 

The rules governing the plea or answer In civil ac- 
tions generally apply in actions by or against a husband 
or wife or both with respect to their sufficiency to state 
a good defense. 

The rules governing the plea or answer in civil 
actions generally apply in actions by or against a 
husband or wife or both with respect to their suf¬ 
ficiency to state a good defense,^^ ^nd in order to 
defend an action in her husband’s name the wife 


26. Ind.—Templeton v. Clary, 1 
Blackf. 4S$. 

30 C.J. p 1009 note 50. 

Pleading coverture as defense gen¬ 
erally see infra § 436. 

27. N.J.—Bird v. Davis, 14 N.J.Eq. 
467. 

30 C.J. p 1009 note 51. 

28. Md.—Kerchner v. Kempton, 47 
Md. 568. 

30 C.J. p 1009 note 52. 

29. Fla.—Lewis v. Yale, 4 Fla. 418. 

30. N.J.—Pidcock v. Mellick, Ch., 7 
A. 880. 

30 C.J. p 1009 note 54. 

31. N.J,—Robbins v. Abrahams, 5 N. 
J.Eq. 51. 

30 C.J. p 1009 note 55. 

32. N.Y.—Harley v. Ritter, 9 Abb. 
Pr. 400, 18 How.Pr. 147. 

30 C.J. p 1009 note 57. 

33. Ariz.—^Hageman v. Vanderdoes, 
138 P. 1053, 15 Ariz. 312, L.R.A. 
1915D 491, Ann.Cas.l915D 1197 . 


34. N.J.-—Pidcock V. Mellick, Ch., 7 
A. 880. 

35. Del.—Coyne v. Jones, 114 A. 162, 
12 Del.Ch. 291. 

30 C.J. p 1010 note 61. 

36. Del.—Coyne v. Jones, supra. 

30 C.J. p 1010 note 62. 

37. Md.—Lingan v. Henderson, 1 
Bland 236. 

30 C.J. p 1010 note 64. 

38. N.J,—Collard v. Smith, 13 N.J. 
Eq. 43. 

30 C.J. p 1011 note 91, 

39. N.J.—Collard v. Smith, supra. 

40. N.Y.—Hartley v. James, 18 Abb. 
Pr. 299. 

41. Pa.—Schomaker v. Schomaker, 93 
A. 460, 247 Pa. 444. 

Dismissal on demurrer 
Where a husband brought a suit 
in equity against his wife to compel 
her to permit the removal of certain 
household goods from their common | 
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domicile which belonged to him, and 
defendant, by answer, claimed the 
property under an absolute gift from 
plaintiff, and not under a contract on 
a valuable consideration involving 
things to be done by the parties 
thereto, her cross bill asking a de¬ 
cree enforcing agreements by plain¬ 
tiff was properly dismissed on de¬ 
murrer as not germane to the sub¬ 
ject matter of the original bill.— 
Schomaker v. Schomaker, supra. 

42. Ga.—Lovett v. H. C. Arnall Mer¬ 
chandise Co., 185 S.E. 315, 182 Ga 
356. 

30 C.J. p 1010 note 65. 

Plea or answer held sufficient 

(1) In general.—Katz v. Bernstein, 
260 N.Y.S. 13, 236 App.Div. 456, fol¬ 
lowed in Waldon Arms, Inc., v. Bern¬ 
stein, 260 N.Y.S. 17, 236 App.Div. 459, 
and reargument denied Katz v. Bern¬ 
stein, 260 N.Y.S. 966, 237 App.Div. 
807. 
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must allege in her answer facts showing her right 
to do Where a married woman’s contractual 

liability depends on her ownership of separate prop¬ 
erty liable to be charged, and the complaint contains 
no averment that she has separate property, her an¬ 
swer that at the time of incurring the alleged ob¬ 
ligation she was a married woman, the wife of a 
person named, is good.^^ A mere denial of the 
allegation of an intention to charge her separate es¬ 
tate is sufficient without setting forth the facts,*^5 
although the denial is nugatory, in some states, 
where she admits that she received the goods to be 
used in connection with her separate estate,^® and 
her denial that she had a separate estate or charged 
it is insufficient where the allegations thus denied 
are immaterial.^'^ Where she is not liable, under 
ihe statute, on a contract of suretyship on which 
she is sued, her answer properly setting forth her 
exemption constitutes a sufficient defense and a 
further allegation that the entire consideration was 
used by her husband may be considered as mere sur¬ 
plusage and not necessary to be proved but the 
defense must be pleaded in some form,50 ^nd it has 
been held that she must negative all the causes from 
which her liability may be otherwise inferred,^^ and 
that, if such contracts are prohibited only in con¬ 
nection with the separate property acquired in par¬ 
ticular ways, the answer must state that the prop¬ 
erty was so acquired.®^ 

A married woman’s answer cannot be treated as 
frivolous merely because it admits the claim of plain¬ 
tiff where it also pleads facts showing that she is 
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entitled to a statutory protection from liability,^^ 
but her answer attacking an apparently regular cer¬ 
tificate of her acknowledgment of a deed must con¬ 
tain more than a mere denial of the facts stated in 
the certificate as to her separate examination.^^ 
An answer setting up fraud is insufficient where the 
facts alleged do not show fraud,and, in pleading 
duress, the facts constituting the alleged duress 
should be set forth,°® with such other facts as are 
necessary to make it a defense.^'^ 

If marital coercion is to be relied on as a defense 
to an action based on a tort by the wife, it must be 
specifically pleaded if it does not appear on the 
face of the petition,and where a statute makes 
a married woman alone liable for her torts unless 
her husband '‘participates therein or coerces her 
thereto,” her plea that her husband was present 
and participated was held insufficient to show his 
coercion.^® 

A wife’s plea of non est factum in an action 
against husband and wife on their promissory note 
is not inconsistent with her plea of coverture where 
she does not admit the signing of the note.®® 

In an action against a husband for necessaries 
furnished his wife, if he had given the statutory 
notice not to furnish them, he must take advantage 
thereof by plea.®^ 

c. Affidavit of Defense 

Affidavits of defense should contain a fuli statement 
under oath of ail the facts specifically set forth on which 
defendant relies for his defense. 


(2) To show want of consideration. 
Ga.—McCrary v. Berry, 181 S.E. 814, 
51 GaApp. 947. 

Ind.—Clark v. De Camp, 136 N.E. 844, 
79 Ind.App. 225, rehearing denied 
137 N.E. 716, 79 Ind.App. 225. 

Plea or answer held insufficient 

(1) In general. 

Conn.—Theron Ford Co. v. Dudley, 
133 A. 746, 104 Conn. 519. 

Ga.—Lovett v. H. C. Arnall Mer¬ 
chandise Co., 185 S.E. 315, 182 Ga. 
356. 

Ky.—Clay City Nat. Bank v. Bush, 
133 S.W.2d 522, 280 Ky. 406. 

(2) To show want of consideration. 
—First Federal Savings & Loan 
Ass’n V. Thurston, 80 P.2d 7, 148 Kan. 
88 . 

43. Ind.—Clark v. De Camp. 136 N.E. 
844, 79 Ind.App. 225, rehearing de¬ 
nied 137 N.E. 716, 79 Ind.Appi 225. 

44. Ohio.—Wilcox v. Zimmerman, 4 
Ohio Dec., Reprint, 150, 1 Clev.L. 
Rep. 75. 

45. Ohio.—Harris v. Wilson, 40 Ohio 
St. 300—^Levi v. Earl, 30 Ohio St. 
147. 

410.J.S.-59 


46. Ohio.—Sand v. Sirl, 4 Ohio Dec., 
Reprint, 533, 2 Clev.L.Rep. 329. 

47. N.Y.—Aitken v. Clark, 16 Abb.Pr. 
328 note. 

48. Ga.—Braswell v. Federal Land 
Bank of Columbia, 139 S.E. 861, 165 
Ga. 123—Exchange Bank of Savan¬ 
nah V. Pate, 151 S.E. 823, 41 GaApp. 
1—Hillman v. Farmers’ State Bank, 
124 S.E. 553. 32 GaApp. 633. 

30 C.J. P 1010 note 72. 

Answer held insufficient 
Ky—Meade v. Ward, 113 S.W.2d 459, 
271 Ky. 844. 

30 C.J. p 1010 note 72 [a]. 

49. Ind.—Taylor v. Griner, 104 N. 
E. 607, 55 Ind.App. 617. 

50. Ky.—Clay City Nat. Bank v. 
Bush, 133 S.W'.2d 522, 280 Ky. 406 
—Bogie V. Nelson, 152 S.W. 250, 
151 Ky. 443. 

51. Neb.—Gillespie v. Smith, 30 N.W. 
526, 20 Neb. 455. 

52 . Ind.—Noland v. State, 18 N.E. 
26, 115 Ind. 529. 

30 C.J. p 1011 note 76. 
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53. Wis.—Stephenson v. Doolittle, 
100 N.W. 1041, 123 Wis. 36. 

30 C.J. p 1011 note 78. 

54. Fla.—Holland v. Webster. 29 So. 
625, 43 Fla. 85. 

30 C.J. p 1011 note 79. 

55. Ga.—Braswell v. Federal Land 
Bank of Columbia, 139 S.E. 861, 165 
Ga. 123. 

Kan.—First Federal Savings & Loan 
Ass’n V. Thurston, 80 P.2d 7, 148 
Kan. 88. 

N.C.—^Alexander v. Martin, 189 S.E. 
468, 182 S.C. 399. 

56. Cal.—Emery v. Lowe, 73 P. 981, 
140 Cal. 379. 

57. Ind.—Gardner v. Case, 13 N.E. 
36, 111 Ind. 494. 

30 C.J. p 1011 note 85. 

5& Ohio.—Clark v. Bayer, 32 Ohio 
St. 299, 30 Am.R. 593. 

30 C.J. P 1011 note 81. 

59. R.I.—McElroy v. Capron, 54 A. 
44, 24 R.I. 561. 

90. Ark.—Gardner v. Hughes, 206 
S.W. 678, 136 Ark. 332. 

61. Ga.—Humphreys v. Bush, 45 S.E. 
911, 118 Ga, 628. 
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Affidavits of defense, in order to prevent judg¬ 
ment by default, must contain a full statement from 
defendant, under oath, of all the facts, specifically 
set forth, relied on for defense.®^ 

A wife’s affidavit of duress by her husband in her 
execution of the mortgage in suit is faulty and in¬ 
sufficient where it fails to specify any act or acts 
constituting duress.®^ 

§ 434. Demurrer 

In an action against husband and wife, they may de¬ 
mur jointly or jointly and severally. 

In an action against husband and wife, defend¬ 
ants may demur jointl3",64 or jointly and severally, 
although it is said that they cannot demur separate¬ 
ly save in special cases and on good cause shown.®^ 
Under the code system of pleading it has been held 
that, where husband and wife unite in bringing an 
action and the complaint shows that one alone must 
bring the action, a demurrer will lie on the ground 
that the complaint does not state facts sufficient to 
constitute a cause of action.®*^ Where the question 
"vihether the female plaintiff is married or single is 
material to her right to recover, the failure of the 
petition to disclose such fact is a formal defect that 
may be reached by special demurrer.®^ 

§ 435. Replication or Reply 

General rules as to a replication or reply are ap¬ 
plicable in actions Involving a husband or wife. 

General rules as to a replication or reply are ap¬ 
plicable in actions involving a husband or wife.®9 

§ 436. Defense of Coverture 

a. In general 

b. Necessity and sufficiency of plea 

c. Replication 

a. In General 

The defense of coverture Is a personal defense and , 
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privity with her. When a suit Is brought by a 
woman and she has no separate cause of action or nn 
interest In the subject matter of the suit, defendant mav 
plead her coverture in bar. 


When a suit is brought by a married woman, ei¬ 
ther alone or with her husband, and she has no 
separate cause of action, or no interest in the sub¬ 
ject matter of the suit, defendant may plead her 
coverture in bar,70 but where she has a right of 
action, by reason of her interest in the subject 
matter, but does not join with her husband, such 
! joinder being required, her coverture cannot be 
shown under the general issue or pleaded in bar.” 
The right to plead coverture may be barred, how¬ 
ever, by laches in presenting the defense,72 and 
where defendant in an action by an abandoned wife 
to recover damages for slander made no effort to 
abate the suit on the ground of her coverture he 
could not, after judgment on the merits, first raise 
that objection, that being a defense which he might 
waive,73 but it has been held that, where the fact 
does not^ appear on the face of a complaint that 
plaintiff is a married woman, when, if it did so ap¬ 
pear, the complaint would be open to demurrer, that 
fact may be taken advantage of by answer.In 
an action by husband and wife to recover for in¬ 
juries received by the latter on a defective side¬ 
walk, defendant by pleading in bar, instead of in 
abatement, admits the capacity in which plaintiffs 
sue."* 


In the absence of any statute allowing the wife to 
sue her husband in a law court, if she brings an 
action at law against him her coverture is pleadable 
in bar, and not in abatement,^® and where a stat¬ 
ute authorizes a wife to sue her husband, in her 
own name, on his contract, for the recovery of her 
separate property, as an unmarried person, a plea 
in abatement in such action, alleging the coverture 
of the parties, must be overruled.77 


Pa.—Pennsylvania Trust Co. v. 
Kline, 43 A. 401, 192 Pa. 1. 

30 C.J. p 1011 note 95. 

—Pennsylvania Trust Co. v. 
Kline, supra. 

64. N.Y.—Goodall v. McAdam, 14 
How.Pr. 3So. 

65. Fla.—Dzialynski v. Jacksonville 
Bank, 2 So. 696, 23 Fla. 346 

30 C.J. p 1012 note 99. 

66. N.Y.— Francis v. Ross, 17 How. 
Pr. 561. 

67. N.Y.— Mann v. Marsh, 35 Barb. 
68, 21 How.Pr. 372. 

30 C.J. p 1012 note 2. 

68. Ga.—Wrightsville & T. R. Co v 
Vaughan, 71 S.E. 691, 9 Ga.App.’ 


69. Reply held not bad on demurrer 
Where, in an action on promissory 
notes signed by a married woman 
she answers that she signed mere¬ 
ly as surety for her codefendant, a 
reply that the consideration was cer¬ 
tain personal property purchased by 
her for use in her own separate busi¬ 
ness is good on demurrer, although 
it does not allege that such property 
was ever delivered to, or received by, 
her. Chandler v. Spencer, 10 NE* 
577, 109 Ind. 553. 

Replication to plea of coverture see 
infra § 436. 

70. N.Y.—Hastings v. McKinley. 1 E 
D. Smith 273. 

30 C.J. p 1012 note 9, 
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71. N.H.—^Dutton v. Rice, 53 N.H. 
496. 

30 C.J. p 1012 note 10. 

72. Mich.—Feige v. Babcock, 70 N. 
W. 7, 111 Mich. 538. 

73. Tex.—Davis v. Davis, Civ.App., 
186 S.W. 775. 

74. Idaho.—Holton v. Sand Point 
Lumber Co., 64 P. 889, 7 Idaho 573. 

! 75. Ind.—Huntington v. Breen, 77 
Ind. 29. 

30 C.J. p 1012 note 14. 

76. W.Va.—Roseberry v. Roseberry, 
27 W.Va. 759. 

77. Pa.—Small v. Small, 5 Pa.Co. 
538. 
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Acti-ons against 'married women. A married wo¬ 
man’s incapacity to be sued alone, or her inability 
to make a valid contract, enables her to plead her 
coverture."^^ The plea of coverture is a personal 
defense, and can be pleaded only by a married wo¬ 
man or those in privity with her,'^9 and at common 
law her coverture must be pleaded in person and 
not by attorney, since she has no capacity to ap¬ 
point an attorney.^® A married woman cannot plead 
her coverture in abatement of an action pending 
against her when she married,^! or of a bill to 
satisfy a judgment that had been rendered against 
her when she was a feme sole;^2 nor in an action 
against a husband and wife to recover on a judg¬ 
ment rendered against the wife as administratrix, 
suggesting a devastavit by her, can a plea that de¬ 
fendants intermarried before the rendition of such 
judgment be interposed as a bar to the action.^^ 

If a feme covert is sued either alone or with her 
husband, on an obligation not maintainable against 
a married woman, she may, if the fact is apparent 
on the face of the pleadings, demur,S4 or otherwise 
specially plead her coverture in bar.^S Where, how¬ 
ever, she is liable, or properly joined, her coverture 
of itself is no defense.^® 

When she may make contracts with respect to 
her separate estate or otherwise, coverture is no 
defense to such contracts and the fact that mon¬ 
ey realized on mortgages made on her property was 
used by her husband alone, the mortgagees having 
no knowledge of such use, constitutes no defense 
to an action to enforce the mortgages.^S 


b. Necessity and Snffi-ciency of Plea 

Ordinarily the defense of coverture must be specially 
pleaded particularly where plaintiff's pleading does not 
show that defendant is a married woman. The sjjffi- 
ciency of the plea depends on the extent of the disabilities 
existing in the various jurisdictions. 

While there are cases holding that coverture may 
be shown under a plea of the general issue,®® the 
general rule is that coverture, in order to be made 
available as a defense to a suit on contract, must be 
pleaded,®® at least where plaintiff’s pleading does 
not show that defendant is a married woman,®^ and 
that, if a married woman fails to interpose her dis¬ 
ability as a defense, it will be taken as waived.®^ 
In trespass to try title against a married woman 
sued as a feme sole, where her plea in reconven¬ 
tion did not disclose her coverture, plaintiff’s ob¬ 
jection that defendant, on account of coverture, 
could not recover the damages set up in her plea 
came too late when first made in the motion for 
new trial.®® It has been held, on the other hand, 
that, where in an action on contract against hus¬ 
band and wife her disability is disclosed on the face 
of the complaint, it need not be pleaded, and a judg¬ 
ment against her is without support.®^ 

In ejectment action. In ejectment against a mar¬ 
ried woman, a defense, based on the invalidity of 
her deed because her husband did not join therein, is 
not available unless specially pleaded,®^ but the 
coverture of defendant’s grantor could be shown in 
rebuttal of a presumption of a grant by her to 
plaintiff’s grantor, although not pleaded.®® 

Where in an action against the wife alone on a 
note against her and her husband she pleaded cov- 


78. Ind.—Bowles v. Trapp, 38 N.E. 
406, 139 Ind. 55. 

Or.—Kennard v. Sax, 3 Or. 263. 

30 C.J. p 990 note 73. 

79. Ala.—Scarbrough v. Borders, 22 
So. ISO, 115 Ala. 436. 

Fla.—Kerman’s v. Strobhar, 143 So. 
138, 140, 106 Fla. 148, citing Corpus 
Juris. 

30 C.J. p 1013 note 31, p 990 note 71. 
Waiver 

Married woman may waive defense 
of coverture.—Smith v. Pegram, Tex. 
Civ.App., 80 S.W.2d 354, error re¬ 
fused. 

SO. Pa.—Keddeslin v. Meyer, 2 Miles 
295. 

30 C.J. p 1013 note 30. 

81. Ill.—Hallman v. Buckmaster, 8 
Ill. 498. 

30 C.J. p 1013 note 22. 

82. N.Y.—Gardner v. Moore, 2 Edw. 
313. 

83. Ala.—Bobe v. Frowner, 18 Ala. 
89. 

30 C.J. p 1013 note 24. 


84. Wis.—Wooster v. Northrup, 5 
Wis. 245. 

30 C.J. p 1013 note 25. 

85. Fla.—Carlton v. Phelan, 131 So. 
117, 100 Fla. 1164. 

30 C.J. p 1013 note 26. 

Statute giving bonds force of judg¬ 
ment 

Statute giving sale bonds force and 
effect of judgment was held not to 
deprive married woman, surety on 
sales bonds, of right to seasonably 
interpose plea of coverture.—Com¬ 
monwealth for Use & Benefit of Zim¬ 
mer V. Craig’s Administratrices, 64 
S.W.2d 898, 251 Ky. 218. 

86. N.Y.—Coster v. Isaacs, 24 N.Y. 
Super. 176. 

30 C.J. p 1013 note 29. 

87. D.C.—Bronson v. Brady, 28 App. 
D.C. 250. 

30 C.J. p 990 note 74. 

88. Ala.—American Freehold Land 
Mortg. Co. V. Thornton, 19 So. 529, 
108 Ala. 258, 54 Am.S.R. 148. 

j 30 C.J. p 990 note 75. 
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89. Me.—Perkins v. Blethen, 78 A. 
574, 107 Me. 443, 447, 31 L.R.A..N.S., 
1148. 

30 C.J. P 1013 note 32. 

90. Tex.—Phelps v. Brackett, 24 Tex. 
236. 

30 C.J. p 1013 note 33—8 C.J. p 932 
note 72. 

91- Tenn.—Sheppard v. Kendle, 3 
Humphr. 81. 

30 C.J. p 1014 note 34. 

92. Fla.—Kerman’s v. Strobhar, 143 
So. 138, 140, 106 Fla. 148, citing 
Corpus Juris. 

30 C.J. p 1014 note 35. 

93. Tex.—^Hamlett v. Coates, Civ. 
App., 182 S.W. 1144. 

30 C.J. p 1014 note 36. 

94. Tex.—Poe v. Hall, Civ.App., 241 
S.W. 708—Shannon v. Childers, Civ. 
App., 202 S.W. 1030. 

95. Iowa.—Jasper County v. Spar- 
ham. 101 N.W. 134, 125 Iowa 464. 

96. Tenn.—^Brewery v. Nelms, 177 S. 
W. 946. 132 Tenn. 254. 
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erture, an amendment of the complaint by merely 
adding the name of the husband as a defendant did 
not show any other or different liability on her 
part than that made by the original complaint, and 
it was not necessary to refile the plea of coverture 
to entitle it to be considered.^ 

Sufficiency of plea. Where the rule obtains that 
in declaring against a married woman on a contract 
plaintiff must allege all the facts necessary to show 
her liability as such, a mere plea of coverture prima 
facie sets up a defense, if the wife’s liability is not 
disclosed by the declaration or complaint,^^ and 
plaintiff must reply the facts necessary to show 
her liability notwithstanding her coverture,99 or j 
amend by joining her husband.^ When a married 
woman is liable on part, but not all, of her con¬ 
tracts, and the particular contract on which she is 
sued is beyond her power, a mere plea of coverture 
alone, without averments showing her particular 
disability, is insufficient.^ In a plea of coverture in 
abatement, allegations of coverture at the time of 
the commencement of the action, and its continu¬ 
ance by the continued life of a husband up to the 
time of filing of the plea, are sufficient.^ In plead¬ 
ing coverture as a defense to an action of tort 
against husband and wife, the wife must also al¬ 
lege that she acted under the husband’s coercion.^ 

c. Replication 

Any matter showing that plaintiff has a right to sue 
may be alleged in a replication following a plea of cover¬ 
ture, provided there is no departure. 


The plea of coverture is an issuable one, and by 
replication any matter showing that plaintiff has a 
right to sue may be alleged,® provided there k nr, 
departure.® ® 

§ 437. Issues, Proof, and Variance 

a. In general 

b. Evidence admissible under pleadings 

c. Variance 

a. In Greneral 

In an action involving a husband or wife or both 
only such matters may be considered or relied on by 
the parties for recovery or defense as are put in issue 
by the pleadings and supported by the evidence on the 
trial. 

In an action involving a husband or wife or both, 
only such matters may be considered or relied on by 
the parties for recovery or defense as are put in 
issue by the pleadings and supported by the evidence 
on the trial.7 Thus, in order for a married woman 
to set aside her deed of separate property for the 
fraud or coercion of her husband, it is necessary 
to allege and prove that the grantee participated in, 
or had notice of, the wrong,8 and in an action by 
a married woman on a note given to her by her hus¬ 
band and another, if there exists any reason, on 
account of her coverture or otherwise not disclosed 
by the record, why he should not perform his agree¬ 
ment, and why she should not maintain the action, 
it is not made an issue unless set up in the answer 
as a defense,9 and, where the petition, in an action 


97. Ala.—Continental Nat. Bank v. 
Clarke, 22 So. 9S8, 117 Ala. 292. 

98. Mich.—Parker v. Parker, Walk, 
p 457. 

30 C.J. p 1014 note 42. 

99. Ind.—Arnold v. Engleman, 3 N. 
E. 2SS, 103 Ind. 512. 

30 C.J. p 1014 note 43. 

1. Ariz.—Benson v. Hunter, 202 P. 
233, 23 Ariz. 132. 

a Neb.—Chicago First Nat. Bank v. 

Stoll, 78 N.W. 254, 57 Neb. 758. 

30 C.J. p 1014 note 45. 

3. Me.—^Atwood v. Higgins, 76 Me. 
423. 

30 C.J. p 1014 note 46. 

4. Ohio.—Clark v. Bayer, 32 Ohio 
St. 299. 30 Am.R. 593. 

30 C.J. p 1014 note 47. 

5. Iowa.—Case v. Semple, 13 Iowa 
596. 

30 C.J. p 1014 note 48. 

Replication in actions by or against 
married women generally see supra 
§ 435. 

6. N.J.—Bradley v. Joh»jon, 45 N 
J.Law 487. 

30 C.J. p 1015 note 49, 


7. Tenn.—Butler v. Stites, 7 Tenn. 

App. 482. 

30 C.J- p 1015 notes 53, 55, 56. 
Necessaries 

To recover from husband value of 
necessaries furnished wife, in the ab¬ 
sence of a promise by the husband 
to pay for them, it must be alleged 
and proved that husband neglected 
to supply necessaries.—Perry v. My¬ 
ers, 259 P. 556, 127 Okl. 27. 

Bg.aitable claim 

In suit on note secured by deed to 
land, where defendant set up that 
when deed was made plaintiff bank 
agreed that defendant’s wife should 
have priority to extent of her in¬ 
terest, lack of allegations or proof 
as to a fact which might have estab¬ 
lished an equity in her favor would 
not prevent setting up of her claim.— 
Lioganville Banking Co. v. Lester 123 
S.E. 144, 32 Ga.App. 376. 

Absence of consideration 
In mortgagee’s action on note 
where liability of wife as comaker 
was governed by Iowa law, wife’s al¬ 
legations that she was not person¬ 
ally liable because signing without 
consideration and solely lo release 
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dower were held sufficient to permit 
introduction of evidence in support 
thereof.—First-Trust Joint Stock 
Land Bank of Chicago v. Meredith, 
53 P.2d 958, 5 Cal.2d 214. 

Intent to bind separate property 

Where a contract does not refer to 
a married woman's separate property, 
trade or business, proof that she in¬ 
tended to bind her separate property, 
trade, or business is necessary.—^Fi¬ 
delity & Deposit Co. V. Lapidus, 2S6 
N.W. 386, 136 Neb. 473. 

Ratification. 

In an action to cancel a deed, plain¬ 
tiff's allegation that she did not sign 
deed and mortgage and denial in an¬ 
swers was sufficient to raise ques¬ 
tion of agency of plaintiff’s husband 
to represent her in execution of deed 
and mortgage, since ratification need 
not be specifically pleaded.—Rowray 
V. Casper Mut. Building & Loan 
Ass’n, 45 P.2d 7, 48 Wyo. 290. 
a. Ala.—Pratt Land & Improvement 
Co. V. McClain, 33 So. 185, 135 Ala. 
452, 93 Am.S.R. 35—Moses v. Dade, 
58 Ala. 211. 

9. Ind.—^Winklebleck v. Winklebleck, 
67 N.K 451, 160 Ind. 570. 
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against a husband for a debt contracted by his wife, 
was based on the theory that the debt was for nec¬ 
essaries furnished her, plaintiff could not recover 
on the ground that defendant authorized his wife to 
contract the debt.^o Where a declaration is found¬ 
ed on an alleged promise, and a special plea is in¬ 
terposed, setting up defendant’s coverture, and that 
the promise was made prior to the passage of the 
act empowering married women to make contracts, 
the question of her liability on an implied promise 
is not raised.i^ In a surety’s action for indemnity, 
the answer of the wife that she joined in the in¬ 
demnity mortgage to bar her dower was held suffi¬ 
cient to raise the defense that the debt was her hus- 
band’s.^- 

When coverture is alleged in the pleadings, and 
it is material as a right of action or as a defense, 
the fact of coverture must be proved as alleged.^^ 
So the fact of agency must be shown under an alle¬ 
gation of agency, where there is no presumption of 
law as to such fact.^^ It is not necessary, however, 
to prove surplusage in pleadings, or an alleged 
stipulation in a contract which the law implies^® 
or an alleged agency^*^ or other fact^S implied by 
law. The claim of a married woman against her 
husband, unless impeached by fraud, is subject to 
the same rules of proof as any other debt against 
him, and she is not bound to show freedom from 
fraud, in absence of allegations to the contrary.i^ 

Under a general denial of the allegation of a com¬ 


plaint that the goods sued for were sold and deliv¬ 
ered to defendant, the latter cannot avail herself 
of the defense that she was a married w'oman, and 
that the goods were necessaries ordered for her 
family for which her husband should be held lia- 
ble,20 and where the complaint in an action against 
husband and wife to recover land contained the or¬ 
dinary allegations and there was a general denial 
by the wife she could not avail herself of an equity 
in her favor.21 

b. Evidence A dmis sible under Pleadings 

In actions by or against a husband or wife or both, 
the proof must correspond with, and be confined to, the 
Issues raised by the pleadings. 

As a general rule, in actions by or against a hus¬ 
band or wife or both, the proof must correspond 
with, and be confined to, the issues raised by the 
pleadings,-^ and evidence to prove an affirmative 
defense is not admissible in the absence of any no¬ 
tice thereof in the pleadings.^^ However, where 
proof of a negative proposition is a necessary part 
of plaintiffs case, defendant may introduce evidence 
to establish a contradictory positive, although not 
alleged in his answer.^^ 

In a suit by husband and wife defendant cannot 
prove the fact of no marriage where not pleaded 
in abatement,25 and, on the other hand, evidence 
that plaintiffs are husband and wife is not admis¬ 
sible where not pleaded.26 However, under a plea 
of nil debet, it may be shown that plaintiff suing 


10. Tex.—Fields v. Florence, Civ. 
App., 123 S.W. 187. 

11. R.I.—Anglo-American Land, 
Mortgage & Agency Co. v. Van 
Slyck, 46 A. 1094. 

12. Ky.—Bartley v. Ford’s Ex’x, 294 
S.W. 800, 220 Ky. 71. 

13. Mass.—Tozier v. Haverhill & A. 
St. R. Co., 72 N.E. 953, 187 Mass. 
179. 

30 C.J. p 1015 note 57. 

14. D.C.—Coyle v. Hill, 19 E.C. 72. 
30 C.J. p 1015 note 58. 

15. Iowa.—Schrader v. Hoover, 45 N. 
W. 734, SO Iowa 243. 

30 C.J. p 1015 note 59. 

16. Ala.—Andrews v. Andrews, 28 
Ala. 432. 

30 C.J. p 1015 note 60. 

17. N.Y.—Hatch v. Leonard, 59 N.E. 
270, 165 N.Y. 435, 31 N.Y.Civ.Proc. 
374. reversing 56 N.Y.S. 489, 38 
App.Div. 128. 

30 C.X p 1015 note 61. 

18. Tex.—Lilly v. Yeary, Civ.App., 
152 S.W. 823. 

30 C.J. p 1015 note 62. 

19. W.Va.—Jefferson First Nat. 


Bank v. Harris, 49 S.E. 252, 56 W. 
Va. 345. 

20. N.Y.—Minners v. Smith, 83 N.Y. 
S. 117, 40 Misc. 648. 

30 C.J. p 1016 note 68. 

21. N.C.—Windley v. Swam, 63 S.E. 
1057, 150 N.C. 356, 134 Am.S.R. 
923. 

22. Mo.—Tunget v. Cook, App., 94 S. 
W.2d 921. 

Plea of not guilty 

Plea of not guilty in action on 
case, offered after amendment chang¬ 
ing plaintiff’s name to her married 
name, put in issue every essential 
fact, and evidence of plaintiff's mar¬ 
riage after injuries was admissible 
thereunder.—Raines v. Mercer, 55 S. 
W.2d 263, 165 Tenn. 415. 

Special damages 

In a joint action by husband to re¬ 
cover damages for slander of the 
wife where the husband did not 
plead any special damages to him¬ 
self, It was held that evidence tend¬ 
ing to prove special damages was in¬ 
admissible and its admission consti¬ 
tuted error.—Butler v. Stites, 7 Tenn. 
App. 482. 


Bvideuce collaterally pertinent 

Proof of a particular physical in¬ 
firmity of a wife resulting from a 
tortious inj’ury by a third person may 
be admitted in a suit by the husband 
even though not alleged, where it 
becomes collaterally pertinent.—Col¬ 
lins Park & B. R. Co. v. Ware, 37 S.E. 
975, 112 Ga. 663. 

Bight to maintain action jointly 
Where husband and wife sue joint¬ 
ly m ejectment, if recovery is claimed 
by virtue of the husband’s possession, 
evidence that the consideration came 
from the wife’s equitable separate es¬ 
tate is not admissible to show a 
right to a joint recovery.—Parsons 
V. Woodward, 73 Ala. 348. 

23. Mich.—Binne v. Bench, 4 N.W. 
2d 674, 302 Mich. 327. 

24- Mo.—Courtial v. Lowenstein, 78 
Mo.App. 485. 

30 C.J. P 1017 note 89. 

25- Ark.—Laster v. Toliver, 11 Ark. 
450. 

30 C.J. P 1016 note 73. 

26- Ala.—Milton v. Haden, 32 Ala. 
30, 70 Am.D. 523. 

30 C.J. P 1016 note 81. 
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alone is a married woman,^7 and under the plea of 
nul tiel record in an action of debt on judgment 
against a husband and wife evidence of coverture is 
admissible for defendants,and coverture may be 
given in evidence under a general plea of non est 
factum.29 Also, under a general replication to an 
answer setting up a release by a feme plaintiff, she 
may prove that she was laboring under the disa¬ 
bilities of coverture when the alleged release was 
executed. 30 

Evidence of the separate interest of the wife, in 
a cause of action brought by both husband and wife, 
cannot be admitted unless the declaration sets out 
such interest but evidence that the note sued 
on was the wife’s separate property is admissible, al¬ 
though not pleaded, where the coverture of plaintiff 
did not appear from the complaint but was alleged 
in the answer.^- In the wife’s action to recover 
the proceeds of a check belonging to her separate 
estate, defendant may prove, under a plea of pay¬ 
ment, that it was received in payment of goods sold 
and delivered to husband and wife, although the ar¬ 
ticles were not of a class for which her separate 
estate \vas liable.33 

In an action of trespass against husband and wife 
jointly, evidence of an assault by the husband alone 
is not admissible,3*^ and, where a husband and wife 
were sued for her slander, evidence that he agreed 
to what she said and sought to sustain her in it was 
properly excluded under pleadings not alleging that 
he ratified or reiterated her slanderous statements.35 
Where an action seeks to charge the separate estate 
of a married woman, it has been held that the in¬ 
solvency of the husband may be shown by plaintiff 
as tending to show to w'hom credit was given,3® but 
there is also authority to the contrary,37 and it has 
been held that proof of his solvency is not admis¬ 
sible on behalf of the wife.38 In an action against 
a married w’oman for services rendered her, she 
may present in evidence, under a plea of nil debet, 
a note given by her husband for the work, as show- 

McCorkle 


V. 


11 


27. Tenn.—Beaty 
Heisk. 593. 

30 C.J. p 1016 note 75. 

28. Ill.—Forsyth v. Barnes, 81 N.E. 
1028, 228 Ill. 326, 10 Ann.Cas. 710. 

29. S.C.—^Freer v. Walker, 17 S C L 

1S4. ■ ' 

30. Va.—Stewart v. Conrad, 40 S E 
624, 100 Va. 128. 

31. Wis.—Botkin v. Earl, 6 Wis. 393. 

32. Wis.—Stimpson v. Pfister, 18 
Wis. 275. 

33. Ala.—Jeffries v. Castleman, 68 
Ala. 432. 

3^ Ill.—Goddard v. Hart, 10 Ill. 95 . 
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ing that no indebtedness rested on her.39 
tion by the husband’s creditors to subject propem- 
conveyed to the wife, evidence that she had been 
clothed with the powers of a feme sole is incoa 
petent, in the absence of an averment to that ef' 
fect.40 On issues as to whether a husband had 
under an express agreement, executed a note in 
payment of an account on which he and his wife 
were sued, and whether a note given by her was 
executed as collateral for the debt represented by the 
account, or for the purchase of her husband’s note 
testimony as to fraudulent conveyances between 
them is inadmissible,^ and, in a suit against a mar 
ried woman on a note, proof of payment of note 
by husband which represented compromise agree¬ 
ment of what he owed plaintiff was held inadmissi 
ble where the wife filed no plea of payment and no 
plea of accord and satis faction. <2 ^ 

gation that a note was executed by both husband 
and wife, it may be shown that the note was sio-ned 
by the husband as the wife’s agent,43 and, in an ac¬ 
tion on account against husband and wife lack of 
authority in husband to act for the wife’is prop¬ 
erly proved under a general denial.'*^ Under the 
plea of not guilty in an action of replevin, defendant 
may show title in his wife where, under the statute 
her property remains in his care and custody.45 

Aciion for services. The husband, in his action 
for services rendered, may show service rendered 
by the wife, although her services are not alleged.^® 
Ill an action for services performed by plaintiffs 
wife, an allegation that plaintiff and his wife, or 
she, acting as his agent, contracted with defendant 
for such services, was not too indefinite to allow 
proof that the contract was made by the wife as 
plaintiff’s agent, since defendant knew with whom 
he negotiated, and was charged with knowledge 
that the contract could not be made by the wife 
without her husband s knowledge or consent, and 
that in making it she could act only as her hus¬ 
band’s agent.^^ The complaint in an action by a 


35. Tex.—Lehmann v. Medaok, Civ. 
App., 152 S.W. 438. 

30 C.J. p 1016 note 86. 

36. Mich.—Hirshfield v. Waldron 47 
N.W. 239, 83 Mich. 116. 

30 C,J. p 1016 note 83. 

37. Ala.—Davis v,. Walker, 27 So. 
313, 125 Ala. 325. 

Ind.—Russell v. Stoner, 47 N.E. 645, 
18 Ind.App, 543, rehearing: overruled 
48 N.E. 650, 18 Ind.App. 543. 

38. Ill.—Devine v. McMillan, 61 Ill. 
App. 571. 

39. N.Y.—Lugar v. Swayze, 21 N.Y. 
S. 1101, 2 Misc. 409. 

40. Ky.—Edelmuth v. Wybrant. 53 
S.W. 528, 21 Ky.L. 929. 
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41. Colo.—Beck V. Trimble, 59 P. 
412, 14 Colo.App. 195. 

30 C.J. p 1017 note 88. 

42. Ga.—Parnell v. A. W. Muse Co., 
192 S.E. 556, 56 Ga.App. 213. 

43. Mont.—Coffman v. Niece. 105 P. 
2d 661, 110 Mont. 541. 

44. Mo.—Rees v. Carpenter, App., 
161 S.W.2d 31. 

45. Fla.—McNeil v. Williams, 59 So. 
562, 64 Fla. 97. 

46. Pa.—^Hackman v. Florv, 16 Pa. 
196. 

47. Tex.—O’Connell v. Storey, Civ. 
App., 105 S.W. 1174. 
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married woman for her personal services, alleging | 
that defendant was indebted to her therefor, au¬ 
thorizes evidence of an agreement between her and 
her husband that her earnings should be her sepa¬ 
rate property.'^^ 

Action for necessaries. In an action against a 
husband for necessaries purchased by his wife evi¬ 
dence to establish defendant’s permission, knowl¬ 
edge, or consent is inadmissible in the absence of 
allegation thereof,^9 and evidence that they were 
sold to defendant’s wife, who was living apart from 
her husband, and that he did not supply her with 
necessaries is inadmissible under an allegation that 
they were bought by the wife as her husband’s 
agent.^^ Evidence that the husband gave notice not 
to furnish the goods sued for as necessaries is not 
admissible where not pleaded,51 although it has been 
held that, in an action to recover for goods alleged 
to have been sold and delivered to defendant, he 
may show under an answer of general denial that 
they were sold and delivered to his wife under such 
circumstances as not to bind him.52 Where the 
husband when sued for goods sold to his wife al¬ 
leged that she had abandoned him without his fault, 
portions of her petition for divorce showing cruel 
treatment were held admissible under the plead- 
ings.53 A complaint against a married woman that 
she became indebted on account of goods, wares, 
and merchandise sold and delivered to her at her re¬ 
quest will not permit proof that goods bought by 
defendant’s husband and charged to his account 
were for family use under a statute making husband 
and wife jointly and separately liable for the ex¬ 
penses of the family.54 

Action for pcrsomil injuries to zuife. In an action 
for personal injuries to the wife, the proof must be 


confined to the issues raised by the pleadings.®^ 
Thus, in an action by husband and wife for person¬ 
al injuries to the wife, marriage being proved, de¬ 
fendant cannot show in mitigacion of damages, in 
the absence of allegations in the answer, a com¬ 
mon reputation that plaintiffs had not lived together 
for many 3'ears,55 and in such action the wife is 
not entitled to recover in her own right for loss of 
her earnings on the ground that pending the suit 
she had been deserted by her husband, where her 
statement of claim made no averment of abandon¬ 
ment or demand for loss of her earnings, and the 
husband’s claim for loss thereof still remained on 
the record at the time she sought to recover in her 
own right.5" A husband’s complaint for loss of 
his wife’s “services” includes an^- pecuniar}- injury 
from loss of her aid, society, and companionship, 
but does not authorize evidence of damage by loss 
of her assistance in his business,5S and in an action 
by the wife for personal injuries she cannot show 
special damages on account of loss to her separate 
business when the complaint contains no allegation 
that she had a separate business or was entitled to 
her own earnings,59 and evidence of her earning 
capacity is inadmissible in the absence of averment 
and proof that she labored on her own account.5® 
In an action by a wife for personal injuries suffered 
before her marriage, she may not prove medical 
services rendered after her marriage in the absence 
of an allegation that she bound her own estate to 
pay for such services, or an allegation that she suf¬ 
fered special damag’es because thereof.®^ 

c. Variance 

Where the evidence does not correspond with the 
allegations in the pleadings, there is a variance which 
may be fatal. 


48. Cal.—Kaltschmidt v. Weber, 79 
P. 272, 145 Cal. 596. 

49. Tex.—Fields v. Florence, Civ. 
App., 123 S.W. 187. 

50. N.Y.—Hatch v. Leonard, 56 N.Y. 
S. 489, 38 App.Div. 128, reversed on 
other grounds 59 N.E. 270, 165 N. 
Y. 435. 

51. Ga.—Humphreys v. Bush, 45 S.E. 
911, 118 Ga. 628. 

52. Ind.—^Day v. Wamsley, 33 Ind. 
145. 

53. Tex.—Sanger v. Trammell, Civ. 
App., 198 S.W. 1175. 

54. Utah.—^Walker Bros. Dry Goods 
Co. V. Woodhall, 212 P. 523, 61 
Utah 259. 

55. Mo.—Tunget v. Cook, App., 94 S. 
W.2d 921. 

Ability to liave intexxourse 

(1) A wife’s testimony, in her hus¬ 


band’s action for loss of her services 
and consortium because of injuries, 
that her ability to have sexual inter¬ 
course with plaintiff was impaired 
because of the pain caused thereby 
was held competent as tending to 
prove injury to her genital organs, 
pleaded in the petition and testified 
to by plaintiff’s medical witness, al¬ 
though the petition did not allege 
impairment of such ability.—Tunget 
V. Cook, supra. 

(2) In husband’s action for loss of 
wife’s services, companionship, socie¬ 
ty, aid, and comfort resulting from 
injuries, where it was alleged that 
wife’s female organs were injured 
and that her entire body and all the 
organs thereof had become disabled 
and functions of organs permanently 
impaired, but there was no testimony 
concerning any injury to the wife's 
genital organs, testimony concerning 
the inability of the wife to engage 
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in sexual intercourse subsequent to 
her injuries was not admissible.— 
Hart V. Kansas City Public Service 
Co.. Mo.App., 154 S.W.2d 600. 

56. U.S.—^Northwestern Union Pack¬ 
et Co. V. Clough, Wis., 20 Wall. 
528, 22 L.Ed. 406. 

57. Pa.—^^Vhitman v. Stipp, 113 A. 
567, 270 Pa. 401, 407. 

30 C.J. p 1017 note 99. 

58. Ind.—Indianapolis Traction & 
Terminal Co. v. Menze, SS N.E. 929, 
89 N.E. 370, 173 Ind. 31. 

59. N.Y.—^Uransky v. Dry Dock, B. 
B. & B. R. Co., 23 N.E. 451, 118 
N.Y. 304, 16 Am.S.R. 759. 

30 C.J. p 1017 note 2. 

60. N.Y.—Klapper v. Metropolitan 
St. R. Co., 69 N.Y.S. 955, 34 Misc. 
528. 

61. Mass.—Braun v. Bell, 142 N.E. 
93, 247 Mass. 437. 
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Where the evidence does not correspond to the 
allegations, there is a variance which ma}’ be fa- 
taL®2 Where a married woman alleged her own¬ 
ership of lands as her statutory separate estate, 
and brought action thereon under the statute relat¬ 
ing exclusively to such estates, evidence showing 
that her estate was merely an equitable one was held 
a fatal variance.®^ However, in a suit for posses¬ 
sion against a husband and wife, alleging that the 
husband was in possession, claiming in right of his 
wife, it is not a fatal variance that the evidence 
showed that he claimed in his own right, since the 
facts showed that he could not have been misled to 
his prejudice by the erroneous allegation.®^ 

§ 438. Presumptions and Burden of Proof 
a. In general 


41 C.J.S. 

b. Transactions between husband and 

wife 

c. Wife’s contract of suretyship 
a. In Greneral 

The rules as to presumptions and burden of proof ap- 
plicable in civil actions generally are applicable in an ac¬ 
tion involving a husband or wife. Where general con' 
tractual powers have been conferred on married women 
the burden is ordinarily on the married woman to show 
that her contracts are void. 

The rules as to presumptions in civil actions gen¬ 
erally apply in actions involving a husband or 
wife,®® and in accordance with the general rule, 
plaintiff has the burden of proof as to the elements 
of his cause of action and defendant has the bur¬ 
den of establishing special or affirmative defenses 
and cross claims,®® but where a prima facie case 


62 . Md.—^Toy v. Atlantic Gulf & Pa¬ 
cific Co.. 4 A.2d 757, 176 Md. 197. 
There is no variance between proof 

that a wife is bound for improve¬ 
ments under a contract made by her 
husband in her behalf and an allega- 
tion that the contract was made and 
entered into by the wife and her hus¬ 
band.—Janisch v. Reynolds, 254 Ill. 
App. 569. 

63. Ala.—^Webb v. Robbins, 77 Ala, 
176. 

64. N.T.—Rose v. Bell, 38 Barb. 25. 

65. Pa.—In re Rex’ Estate, 58 
Montgr.Co. 437, 11 Som.Leg.J. 184. 

Presumptions and burden of proof as 
to: 

Agency of: 

Husband for wife: 

Generally see supra § 70. 

With respect to her separate 
estate see supra § 291. 

Wife for husband see supra § 67. 
Community property see infra § 
550. 

Conveyances by: 

Husband to wife see supra § 139. 
Wife to husband see supra § 146. 
Gifts by: 

Husband to wife see supra § 153. 
Wife to husband see supra § 158. 
.Marriage settlements see supra § 
118, 

Ownership of separate estate see 
supra § 273. 

Fresmuptions as to particular mat- 
texs 

(1) Where a note or other security 
is executed in favor of a married wo¬ 
man, there exists a presumption of 
her right to sue thereon.—Tooke v. 
Newman, 75 Ill. 215—30 C.J. p 1017 
note 4. 

(2) In absence of contrary evi¬ 
dence, husband and wife will be pre¬ 
sumed to be living together.—Fed¬ 
eral Reserve Bank of St. Louis v. 
Wall, 103 So. 5, 138 Miss. 204. 

(3) Husband is presumed to carry 


out obligation to support wife and 
family.—Vaccaro v. Prudential Con¬ 
densed Milk Co., 232 N.Y.S. 299, 133 
Misc. 556. 

(4) Check by wife to husband’s 
creditor is presumed paid from wife’s 
account, and not from account in hus¬ 
band’s name as wife’s agent, thus ob¬ 
ligating creditor to the wife for pro¬ 
ceeds applied to husband's indebted¬ 
ness.—McRitchie v. Atlanta Trust 
Co., 152 S.E. 834, 170 Ga. 296. 

(5) Money deposited in a bank by 
a married woman to the credit of her 
account as guardian of her husband 
is prima facie the property of the 
husband.—Clark v. Clark, 17 Pa.Dist. 
& Co. 500, 506. 

(6) In a suit in equity to charge a 
married woman’s separate property 
with the amount of her invalid rnort- 

in the absence of a contrary 
showing, the presumption exists that 
an agent procuring an abstract evi¬ 
dencing title and recording an instru¬ 
ment showing title acted for the 
mortgagor.—Oates v. Prudential Ins. 
Co. of America, 144 So. 418, 107 Fla. 
224. 

(7) The presumption is that no 
conspiracy cAn be committed by hus¬ 
band and wife, and so, if the wife was 
led into a transaction by her hus¬ 
band, even if she could otherwise be 
held liable by reason of a conspiracy 
with her children, it will be presumed 
that she acted on the coercion of her 
husband, and prima facie she would 
not be liable.—Doolittle v. Doolittle, 
147 N.W. 893, 166 Iowa 625. 

66. Ala.—Smith v. Gaines, 97 So. 
739, 210 Ala. 245. 

Me.—Appeal of Garland, 136 A. 459, 
126 Me. 84, certiorari denied Peti¬ 
tion of Garland, 47 S.Ct 769, 274 
U.S. 759, 71 L.Ed. 1338. 

Mich.—Ludington State Bank v. Os- 
tendorf, 295 N.W. 336, 295 Mich 
620. 


Mo.—Owens v. Owens. 146 SWM 
569, 347 Mo. 80. 

Pa.—Wildoner v. Sutton, 34 Luz.Leg. 
Reg. 118. 

Payment 

In an action for services and for 
goods furnished a husband and wife 
where a payment by note was alleged, 
the burden of proof was on defend¬ 
ants.—Ferrigino v. Keasbey, 106 A. 
445, 93 Conn. 445. 

Action against husband for wife’s 
tort 

In an action against a husband for 
injuries from his wife's negligent op¬ 
eration of an automobile, it has been 
held that the burden of proof is on 
plaintiff to show the husband’s re¬ 
sponsibility for his wife’s negligence. 
—Duffy V. Ascher, 181 N.Y.S. 934— 
30 C.J. p 1019 note 34. 

Action against husband for goods 
shipped to wife 

A seller shipping goods to a mar¬ 
ried woman, conducting business in 
her own name, and displaying at her 
I place of business a sign in conform¬ 
ity with the statute, has the burden 
of proving, in order to hold the hus¬ 
band liable, that the husband by false 
representations relied on by the sell¬ 
er, had imposed on the seller or his 
agent as being the buyer, and that 
he, and not his wife, was the real 
debtor.—Morse v. Schultz, 72 S.E. 
218, 156 N.C. 165. 

Suit by wife against husband’s per¬ 
sonal representative 
Where a wife appointed her hus¬ 
band to collect notes given on a sale 
of her land, and directed him how to 
disburse the proceeds, the burden is 
cast on his administrators, who were 
sued for the amount collected, to 
prove that he disbursed the proceeds 
as directed by her.—Stout v. Perry, 
67 S.E. 757, 152 N.G 312, 136 Ani.S. 
R. 826. 
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or defense has been established, the burden of go¬ 
ing forward with the evidence is on the other par¬ 
ty 67 In a contest between a married woman and 
her husband’s creditors, when she claims property 
as her separate estate she has the burden of show¬ 
ing that the property is her own, as discussed su¬ 
pra § 273, but the creditor has the burden of estab¬ 
lishing his claim.6^ Possession by the husband is 
presumed to be in his own right until the contrary 
is shown,®^ but where neither the pleadings nor the 
mortgage given by husband and wife show in whom 
the title to the premises is, the presumption, in ab¬ 
sence of proof, is that the title is in both.'^O 

It is the general rule that, w’^hen a married woman 
has only limited powers of contract, as, for example, 
only in connection with her separate estate or busi¬ 
ness, and where coverture is pleaded, the burden 
of proof, in an action seeking to enforce her lia¬ 
bility, is on plaintiff to show that the contract was 
one she had power to make,*^^ and the same burden 
is on her when she brings suit on the contract 
but where general contractual powers have been 
conferred on her, the burden is on her to show that 
her contract is void,'^^ including her contention that 
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the contract was made under duress or undue influ¬ 
ence of her husband"*^ or was otherwise unfair.*^® 
The usual presumption, that every person signing 
a note becomes a party thereto for value, applies 
to married women, "^6 and the presumption that a 
negotiable instrument is supported by considera¬ 
tion ma}" be relied on to show the existence of some 
consideration for the note of a married woman,'"'^ 
and where she resists payment of the note the bur¬ 
den is on her to show absence of consideration,'^^ 
but where she shows that she received no consid¬ 
eration for the execution of the note and was not 
an accommodation party, the burden is on plaintiff 
to prove he is a holder for value.*^^ 

As to validity of conveyance or exchange. The 
burden of showing the invalidity of a deed by a 
woman, on the ground that she was married and 
there was a lack of assent and concurrency by her 
husband as required by statute, is on the person as¬ 
serting the invalidity,^® but it will be presumed, if 
her husband holds the legal title in trust for her 
and joins in the execution of a deed in the capacity 
of trustee, that he consented to its execution as hus¬ 
band.*^ In a suit to set aside a deed by a mar- 


ITotice of wife’s ecinity 
Where a husband had leased his 
wife’s property in his own name and 
taken rent notes, payable in cotton, 
to himself, the wife suing a purchas¬ 
er of the notes for value, for can¬ 
cellation and for accounting, has the 
burden of showing that defendant 
had actual or constructive notice of 
her equity.—Brooks v. Greil Bros. 
Co., 81 So. 549, 202 Ala. 607. 

67. N.T.—Kuhlbarsch v. Sauter, 13 
N.Y.S.2d 844, 257 App.Div. 1038, 
affirming 10 N.T.S.2d 996, 170 Misc. 
955. 

Ihdepeiident advice 
In an action to foreclose a mort¬ 
gage executed by a married woman, 
where the evidence shows that she 
acted improvidently, the burden is 
on the mortgagee, who knew the cir¬ 
cumstances, to show that the married 
woman acted on independent advice. 
—Colgan v. Allen, 160 A. 373, 110 
N.J.Eq. 451. 

68. La.—De Young v. De Young, 6 
La.Ann. 78S. 

30 C.J. p 1019 note 28. 

69. Pa.—^Wagner’s Appeal, 3 Walk. 
130. 

30 C.J. p 578 note 72. 

70. Kan.—Ayres v. Probasco, 14 Kan. 
175. 

71. Mich.—Albrecht v. Pfeiffer, 299 
N.W. 780, 298 Mich. 721—Dowagiac 
Nat. Bank v. Maier, 280 N.W. 86, 
285 Mich. 1—Lesher v. Brosteau, 
213 N.W. 163, 238 Mich. 189—Mon¬ 


roe State Sav. Bank v. Orloff, 205 
N.W. 596, 232 Mich. 486. 

Neb.—Fidelity Deposit Co. v. Lapi- 

dus, 286 N.W. 386, 136 Neb. 473— 
John Fletcher College v. Pailing’s 
Estate, 238 N.W. 750, 121 Neb. 847 
—McRoberts v. Dworak, 220 N.W. 
587, 117 Neb. 342—First Nat. Bank 
V. Ernst, 219 N.W. 798, 117 Neb. 
34. 

Or.—Wells V. Applegate, 10 Or. 519. 
W.Va.—Schamp v. Security Sav. & 
Loan Assoc., 28 S.E, 709, 44 W.Va 
47. 

30 C.J. p 1017 note 8, p 745 note 14. 
Intent to hind separate estate 

The burden of proof is on the hold¬ 
er of a promissory note signed by a 
married woman to show that she in¬ 
tended to bind her separate estate for 
the satisfaction of the obligation. 
—Sturm V. Lloyd, 264 N.W, 150, 
130 Neb. 89—30 C.J. p 735 note 13. 
Benefit to separate property 

In suit to subject separate proper¬ 
ty of married woman to payment of 
obligation for brokers’ fees, brokei-s 
had burden of proof to show that sep¬ 
arate property received “benefits” of 
transaction, “benefits'’ meaning prof¬ 
its, fruit, or advantage.—Davis v. 
Battle, 182 So. 243, 132 Fla. 240, 117 
A.L.R. 742. 

Presmnption of consideration 

The presumption that a negotiable 
instrument is supported by consider¬ 
ation cannot be relied on to show 
rhat married woman's separate estate 
was involved in transaction in which 
married woman executed negotiable 
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instrument.—Collateral Liquidation v. 
Manning, 283 N.W. 691, 287 Mich. 568. 

72. Iowa.—Heacock v. Heacock, 79 
N.W. 353, 108 Iowa 540, 75 Am.S.R. 
273. 

30 C.J. p 1018 note 9. 

73. Pa.—Grote v. McCann, 193 A. 

131, 127 Pa.Super. 563—Homer 

Building & Loan Ass’n v. Noble, 
181 A. 848, 120 Pa.Super. 153. 

30 C.J. p 1018 note 12. 

74. N.J,—Curtis v. Crossley, 45 A. 
905, 59 N.J.Eq. 358. 

30 C.J. p 1018 note 13. 

75. Ind.—Vail v. Meyer, 71 Ind. 159. 

76. U.S.—^Hart v. Stevens, C.C.A.Pa., 
112 P.2d 934, remanding cause, D. 
C., 28 F.Supp. 345. 

Mass.—Harvey v. Squire, 105 N.E. 

355, 217 Mass. 411. 

N.J.—O’Toole v. O’Toole, 158 A. 337, 
10 N.J.Misc. 159. 

77- Mich.—Collateral Liquidation v. 
Manning, 283 N.W. 691, 287 Mich. 
568. 

Minn.—Parkin v. Sykes, 280 N.W. 849, 
203 Minn. 249. 

78. Iowa.—Northern Trust Co. v. 

Anderson, 262 N.W. 529, 222 Iowa 
590, adhered to 271 N.W. 192, 222 
Iowa 590. • 

Minn.—Parkin v. Sykes, 280 N.W. 849, 
203 Minn. 249. 

79. Minn.—Parkin v. Sykes, supra. 

80. Ala.—^Wildman v. Means, 94 So. 
823, 208 Ala. 487. 

81. W.Va.—^Wehrle v. Price, 94 S.E. 
477, 80 W.Va. 666. 
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ried woman because of fraud or undue influence, the 
burden is on the wife to prove the fraud or undue 
influence but a married woman, seeking to avoid 
a deed of trust executed by her husband in which 
she joined, and which conveyed real estate owned in 
equity by her, is not bound to prove that the bene¬ 
ficiary knew of the equity, although she alleged it, 
where the beneficiary failed to prove that he was a 
bona fide purchaser.^^ 

A conveyance of land, whether or not voluntary, 
made by either party to a marriage without the 
knowledge of the other and on the eve of marriage, 
has been held presumptively fraudulent,^4 and in an 
action to set such a conveyance aside, it has been 
held that defendants have the burden of establishing 
the validity thereof,85 and that, where the grantee 
invokes an antecedent contract of purchase to shield 
the conveyance from the imputation of fraud, he 
must show such a state of facts as would have en¬ 
titled him to a decree for specific performance had 
the conveyance not been made to him by the hus- 
band.86 However, it has also been held that the 
burden is on the wife to establish the fraud on her 
rights,8' and where the conveyance is founded on 
a good and valid consideration, it is necessary for 
the wife to prove that the grantee had knowledge or 
notice of the fact that the conveyance was in fraud 
of her marital rights,88 or that he was a party to the 
fraudulent intent ;89 but the rule is otherwise where 
the conveyance was a voluntary one, as in such case 
the grantee stands in the shoes of the grantor.90 
The burden is also on her to prove her want of 
knowledge of the conveyance at the time of mar- 
riage,9i and her reliance on the prospective rights in 
the property to be acquired by the marriage as an 
inducement thereto.8- 


Action by wife for services. In an action by a 
married woman under a statute permitting her to 
sue for her services as her separate property, un¬ 
der specified conditions she has the burden to show 
that the cause of action is within the statute,93 but 
where the common-law disability of a married wo¬ 
man to contract with persons other than her husband 
has been entirely abrogated by statute, she may re¬ 
cover compensation for services rendered by her 
outside of her domestic and household duties with¬ 
out proof that they were rendered with her hus- 
I band’s consent or understanding that she should re¬ 
ceive compensation therefor.94 In order to recov¬ 
er more than a nominal amount she must furnish 
data from which the value of her services can be 
ascertained.95 

Action for personal injuries to wife. In an ac¬ 
tion by a husband for injuries to his wife, plaintiff 
can recover only on the ground alleged in the pe¬ 
tition, and he has the burden of proving the facts 
alleged by him;96 and in an action for loss of a 
wife’s services due to defendant’s negligence, the 
burden is on plaintiff to establish that the accident 
charged was solely the result of defendant’s negli¬ 
gence. 9 7 

b. Transactions between Husband and Wife 

On litigation with respect to transactions between 
husband and wife, the husband has been treated as the 
dominant party and ordinarily has the burden of showing 
that the transaction is fair and just. 

Where a husband and wife cannot make con¬ 
tracts with each other, if either pays money or trans¬ 
fers or conveys property to the other, there is no 
presumption that it is received in trust, and in a 
suit in equity between them involving such proper¬ 
ty, the party alleging a trust has the burden of 
proving it, 9 8 and where a married woman has only 


82. Ill.—Sirois v. Sirois, 139 N.E. 
874. 308 Ill. 453. 

30 C.J. p 943 note 46. 

83. Ala.—Shook v. Southern Bldg*. & 
Loan Assoc., 37 So. 409, 140 Ala. 
575. 

84. Ill.—^Dunbar v. Dunbar, 98 N.E. 
563. 254 Ill. 281. 

85. Ill,—Dunbar v. Dunbar, supra— 
Daniher v. Daniher, 66 N.E. 239, 
201 Ill. 489. 

Pa.—Cohn v. Camp Curtin Trust Co., 
44 DauphuCo. 407. 

ITotice to husband 

The burden of proving notice to the 
husband is on the party claiming un¬ 
der the conveyance. 

Md.—O’Neill v. Cole, 4 Md. 107, af¬ 
firming 3 Md.Ch. 174. 

Pa.—Robinson v. Buck, 71 Pa. 386. 

86. Ill.—Dunbar v. Dunbar, 98 N.E 
563, 254 Ill. 281. 


87. Ark.—West v. West, 179 S.W. 
1017, 120 Ark. 500. 

Iowa.—Bell v. Dufur, 121 N.W. 500, 
142 Iowa 701. 

88. Mass.—^Allen v. Allen, 99 N.E. 
462, 213 Mass. 29. 

89. Iowa.—Beechley v. Beechley, 108 
N.W. 762, 134 Iowa 75, 120 Am.S.R. 
412, 9 L.R.A.,N.S., 955, 13 Ann.Cas. 
101 . 

9-0. Mass.—^Allen v. Allen, 99 N.E. 
462, 213 Mass. 29. 

91. Iowa.—Bell v. Dufur, 121 N.W. 
500, 142 Iowa 701. 

92. Iowa.—Bell v. Dufur, supra. 

93. Iowa.—-McClintic v. McClintic, 82 
N.W. 1017, 111 Iowa 615. 

—Neale v. Hedmanns, 5 A 424 
65 Md. 474. 

94. Ohio.—Bechtol v. Ewing, 105 N. 
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E. 72, 89 Ohio St 53, 60, L.R.A. 
1917E 279, Ann.Cas.l915C 1183. 

30 C.J. p 1022 note 92. 

95. Ala.—Larkin v. Woosley, 19 So. 
520, 109 Ala. 258. 

96. Mass.—Thibeault v. Poole, 186 N. 
E. 632, 283 Mass. 480. 

Mo.—Thompson v. Metropolitan St. 

R. Co., 36 S.W. 625, 135 Mo. 217. 

97. N.Y.—Roch V. Ranney, 131 N.Y. 

S. 583. 

Statute not applicable 

Statute whereby tort-feasor has the 
burden of proving wife's contributory 
negligence in wife’s personal injury 
action does not include husband’s ac¬ 
tion for wife's nursing and medical 
expenses.—Thibeault v. Poole, 186 N. 
E. 632, 283 Mass. 480. 

98. Mass.—^English v. English, 118 
N.E. 178, 229 Mass. 11, 12. 

30 C.J. p 1021 note 84. 
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a limited power to contract, the burden is on the 
husband to prove that a note executed to him by his 
wife was one she had power to make.99 In trans¬ 
actions between husband and wife, the husband is 
treated as the dominant party and has the burden of 
showing that the transaction is fair and just,t and 
that it was executed by his wife without fraud or 
undue influence,^ at least where he obtains advan¬ 
tage by reason of such contract,* as, for example, 
where a transfer was made to him by his wife for 
an inadequate consideration.^ 

In a suit between a wife and her husband for 
the protection of her property, presumptions or es¬ 
toppels by lapse of time do not ordinarily affect the 
rights of the wife, since she cannot be expected to 
treat her husband as a stranger.® Where a hus¬ 
band mixes or mingles his own affairs with those of 
his wife, and subsequently seeks to hold her re¬ 
sponsible for matters resulting from such mingling. 


he must affirmatively show that the claim made by 
him rests in reality on the affairs of the wife.® 

c. Wife’s Contract of Suretyship 

Under statutes making some or ail of a married 
woman’s contracts of suretyship invalid, but permitting 
her otherwise to contract generally, the married woman 
or other party seeking to avoid the contract has the 
burden of proving that it is within the exception. 

Under statutes making some or all of a married 
woman’s contracts of suret 3 "ship invalid, but permit¬ 
ting her otherwise to contract generally, the mar¬ 
ried woman or other party seeking to avoid the 
contract has the burden of proving that the con¬ 
tract is within the exception."^ Instruments execut¬ 
ed by a husband or wife or bj^ both of them are 
presumed to recite the true nature of the agree¬ 
ment in the absence of a contrary averment,^ and 
where a married woman signs a promissory note as 
principal, there is a presumption that the instru¬ 
ment expresses the true intent of the contract,^ even 


99 Neb.—Stenger Ben. Assoc, v. 
Stenger, 74 N.W. 846, 54 Neb. 427. 

1. Ala.— Rash v. Bogart, 146 So. 814, 

226 Ala. 284—Merchants’ Nat. Bank 
of Mobile v. Hubbard, 133 So. 723, 
222 Ala. 518, 74 A.L.R. 646. 

—^Leimgruber v. Leimgruber, 86 
N.E. 73, 88 N.E. 593, 172 Ind. 370, 
378. 

30 C.J. P 673 note 29 [b]. 

SpecnlatioiLs with property 
A husband speculating with wife’s 
stocks together with his own stood in 
a relation of trust and confidence to 
wife, and had burden of showing the 
justness and fairness of his dealings, 
—Wesselhoeft v. Wesselhoeft, 17 N. 
E.2d 56, 369 HI. 419. 

2 . Neb.—Stenger Benev. Assoc, v. 
Stenger, 74 N.W. 846, 54 Neb. 427. 

30 C.J. P 677 note 2. 

3 . n.T.—I n re Smith’s Estate, 276 N. 
T.S. 646, 243 App.Div. 348. 

4. Wash.—Yeager v. Yeager, 144 
P. 22, 82 Wash. 271. 

30 C.J. p 1021 note 85. 

5 . Pa.—Morrish v. Morrish, 105 A. 
83, 262 Pa. 192. 

6. La,—Barrow’s Succession, 43 So. 
667, 118 La. 1031. 

7. Ala.—Forlines v. Paulk, 10 So.2d 

864—Poster v. Williamson, 185 So. 
168, 236 Ala. 672—^Dewberry v. 

Bank of Standing Rock, 150 So. 463, 

227 Ala. 484. 

Ga.—National City Bank of Rome v. 
Whittier, 152 S.E. 305, 41 Ga.App. 
221—Hopkins v. King, 124 S.E. 367, 
32 Ga.App. 698, affirmed King v. 
Hopkins, 126 S.E. 721, 159 Ga. 688. 
Pa.—Grote v. McCann, 193 A. 131, 
127 Pa.Super. 563. 

30 C.J. p 1019 notes 43, 44, p 745 note 
13. 


Mortgage on estate by entirety or 
separate estate 

(1) In an action on a note signed 
by husband and wife and secured 
by a mortgage on her separate real 
estate, the burden of alleging and 
proving that the wife is principal is 
on plaintiff.—^Harbaugh v. Tanner, 71 
N.E. 145, 163 Ind. 574. 

(2) But if such note is secured by 
a mortgage on real estate held by 
husband and wife by entirety, the 
burden of proving suretyship is on 
the wife.—Aldridge v. Clasmeyer, 123 
N.E. 825, 71 Ind.App. 43. 

30 C.J. p 1019 note 44 [d] (1). 
Recital of suretyship 

An affirmative showing is neces¬ 
sary to show suretyship, as an in¬ 
strument will not be presumed to 
be one of suretyship from a mere 
recital therein.—Kolf v. Lieberman, 
128 A. 122, 282 Pa. 479. 

Note of corporation “by” husband 
In an action on a note executed in 
the name of a corporation "by” de¬ 
fendant’s husband and indorsed by 
her, the burden of proving that the 
debt evidenced thereby was the hus¬ 
band’s, so as to relieve defendant 
from liability as surety, was on her. 
—Little V. People’s Bank of Mobile, 
96 So. 763, 209 Ala. 620. 

8. Ala.—Hogan v. Moore, 128 So. 790, 
221 Ala. 355—Rollings v. Gunter, 
101 So, 446, 211 Ala. 671—Myers v. 
Steenberg, 90 So. 302, 206 Ala. 457. 
Pa.—Slater v. Chiccarino, 167 A. 247, 
109 Pa.Super. 353. 

Presumption where consideration 
moved to third person 
Married woman who executes bond 
is entitled to presumption that her 
obligation is secondary, on showing 
that consideration moved to other 
party to obligation, that other party 
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was prime mover in negotiation, and 
that married woman became party 
at other party’s reauest.—McKean v, 
Enburg, 188 A. 835. 325 Pa. 456. 
Purchase-money mortgage 

It was presumed purchase-money 
mortgages executed by husband and 
wife as tenants by entirety were obli¬ 
gation of both.—Cunningham v. Cun¬ 
ningham, 148 A. 444, 158 Md. 372, 67 
A.L.R. 1176. 

9. Ga.—Lovelady v. Moss, 179 S.E. 
168, 50 Ga.App. 652—Kenimer v. 
Henderson, 122 S.E. 820, 32 Ga. 
App. 203. 

Pa.—Atkins v. Grist, 44 Pa.Super. 
310. 

S.C.—Strode v. Barnes, 117 S.E. 420, 
124 S.C. 403, stating Georgia rule. 
30 C.J. p 1020 note 46. 

Charge on separate property 

"WTiere a married woman gave her 
individual note, the presumption is 
that she gave it on her own contract 
and for value, so as to charge her 
separate property.—Gibson v. Gibson, 
187 S.E. 155, 54 Ga.App. 187—Morris 
V. International Agricultural Corpo¬ 
ration, 186 S.E. 583, 53 Ga.App. 517 
—Colquitt V. Dye, 114 S.E. 643, 29 
Ga.App. 247—30 C.J. p 1020 note 46 
[a]. 

Validity 

(1) A note of a married woman is 
presumed valid. 

U.S.—Hart v. Stevens, C.C.A.Pa., 112 
F.2d 934, remanding cause, D.C., 28 
F.Supp. 345. 

Pa.—McCullough v. National Bank of 
Union City, 193 A. 65, 127 Pa.Super. 
452. 

(2) No presumption exists that 
such a note is invalid.—Homer Build- 

: ing & Loan Ass’n v. Noble, 181 A. 
848, 120 Pa.Super. 153. 

(3) A judgment entered on the 
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though her husband’s name is on the note below 
hers,i® but it has been held that a presumption of 
suretyship arises where a note was signed first by 
the husband and then by the wife.^^ Where the 
contract on its face creates a primary liability or 
raises a presumption that the debt is that of the 
wife,^2 Qj- where the evidence or the contract prima 
facie imports or indicates a joint liability of hus¬ 
band and wife, the burden is on the married 
woman or other person seeking to avoid the con¬ 
tract to show that she signed as surety or accommo¬ 
dation indorser, and she has the burden of showing 
that the payee knowingly dealt with her as surety 
so as to bring her within the statutory exception.i^ 

Where a married woman claims she signed notes 
and a mortgage as surety and hence is relieved of 
liability because of an extension agreement to which 
she did not consent, the burden is on her to show 
that the payee had notice or knowledge of such re¬ 
lation,and that the extension agreement was with¬ 
out her consent.i® Where a married woman sued 
on a note seeks to avoid liability on the ground that 
the proceeds were used to pay her husband's debts 


and that she was induced to sign the note under a 
plan devised as a means to avoid the law relative 
to married women becoming sureties, she has the 
burden of showing how much of the proceeds were 
devoted to the payment of the husband’s debts.i" 
Where a married woman may make any contract as 
if she were unmarried provided it is with reference 
to, and on the faith and credit of, her separate es¬ 
tate, when coverture is pleaded, it has been held 
that the person suing on a note of a married woman 
as surety must prove her intention to bind her sepa¬ 
rate estate.i2 

The burden is on the opposite party to prove that 
a married woman is estopped to assert her surety¬ 
ship,! 2 and in a suit by a married woman to can¬ 
cel a mortgage on the ground that it was executed 
to secure the debt of the husband, the creditor or 
mortgagee has the burden of showing how, or in 
whose name, the account of the indebtedness claimed 
to be secured was kept.20 Where the claim of a 
married woman, as surety of her husband, to ex¬ 
oneration of her estate and reimbursement from her 
husband’s estate is sought to be defeated by show- 


judgement note of a married woman, 
not appearingr on its face to be af¬ 
fected by statutory exceptions to her 
power, is prima facie valid, although 
a statute forbids her to become guar¬ 
antor or surety for another, and the 
burden of proving its invalidity rests 
on those who seek to annul it.—Kolf 
V. Lieberman, 128 A. 122, 282 Pa. 479. 
30 C.J. p 1020 note 51. 

10, Ga.—Kelley v. Waters, 9 S.R2d 
194, 62 Ga.App, 655. 

Ky.—Longnecker v. Bondurant, 191 
S.W. 286, 173 Ky. 427. 

11, Ky.—Percival v. Grant, 9 Ky. 
Op. 197. 

12, U.S.—^Hart v. Stevens, C.C.A.Pa., 
112 F.2d 934, remanding cause, 
D.C., 28 P.Supp. 345. 

Ala.—Dewberry v. Bank of Standing 
Rock, 150 So. 463, 227 Ala. 484 
—McDaniel v. Mellen, 134 So. 873, 
223 Ala. 181—Stroup v. Internation¬ 
al Life Ins. Co., 118 So. 752, 218 
Ala. 382. 

Ga.—Killey v. Waters, 9 S.E.2d 194, 
62 Ga.App. 655—Boles v. Harts- 
field Co., 17S S.B. 416, 50 Ga.App. 
442—^Hopkins v. King, 124 S.E. 367, 
32 Ga.App. 698, affirmed King v. 
Hopkins, 126 S.E. 721, 159 Ga. 6S8. 
Pa.—^Western Nat. Bank of York v. 
Levin, 200 A. 71, 331 Pa. 113—Mc¬ 
Kean V. Enburg, 188 A. 835, 325 Pa. 
456—Prankford Trust Co. v. Wszo- 
lek, 183 A. 52, 320 Pa. 437—South¬ 
western Nat. Bank v. Leibowitz, 
182 A. 695, 320 Pa. 410—McCul¬ 
lough V. National Bank of Union 
City, 193 A. 65, 127 Pa.Super. 452 
—Homer Building & Loan Ass'n v. 


Noble, 181 A. 848, 120 Pa.Super. 
153—Pirst Nat. Bank of Lansdale 
V. Pretz, 29 Pa.Dist. & Co. 65—Lil¬ 
lis V. Krack, 23 Erie Co. 422— 
Schreiner v. Dorwarth, 19 Lehigh 
Co.L.J. 347—Globe Industrial Loan 
Corporation v. Pearl, 19 Lehigh Co. 
L.J. 122—Lorey v. Kauffman, 57 
Montg.Co, 57. 

30 C.J. p 896 note 34. 

Oxigixial obligation debt of husband 
Married woman has burden of prov¬ 
ing that the original obligation for 
which note was given was that of 
her husband.—Oliver v. Noe, 24 S.W. 
2d 592, 232 Ky. 809. 

Intent to pay husband’s debt to lend- 
er 

In suit by wife to recover proceeds 
of securities pledged by her to secure 
loan, applied to payment of her hus¬ 
band's debts, burden of proof was 
on her to show that parties intend¬ 
ed that borrowed money should be 
applied to husband’s debt to lender. 
—Van Derslice v. Merchants' Bank, 
104 So. 663, 213 Ala. 237. 

13. Ala.—Forlines v. Paulk, 10 So.2d 
864—Citizens Bank of Moulton v. 
Burks, 6 So.2d 597, 242 Ala. 465— 
Smith V. American Nat. Bank, 156 
So. 856, 229 Ala. 303—Chitwood v. 
Blackwood, 124 So. 110, 220 Ala. 
75—Davis V. Elba Bank & Trust 
Co., 114 So. 211, 216 Ala. 632— 
Headley v. Mims, 113 So. 15, 216 
Ala. 206—Rollings v. Gunter, 101 
So. 446, 211 Ala. 671—Myers v. 
Steenberg, 90 So. 302, 206 Ala. 457. 
Ga.—Lovelady v. Moss, 179 S.E. 168, 
50 Ga.App. 652—Colquitt v. Dye, 
114 S.E. 643, 29 Ga.App. 247. 
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N.C.—Taft V. Covington, 153 S.E. 597, 
199 N.C. 51. 

Pa.—Slater v. Chiccarino, 167 A. 247, 
109 Pa.Super. 353. 

14. Ga.—Killey v. Waters, 9 S.E.2d 
194, 62 Ga.App. 655—Moreland v. 
Haynes, 8 S.E.2d 123, 62 Ga.App. 
375—Allmond v. Mount Vernon 
Bank, 186 S.E. 581, 53 Ga.App. 565 
—Lovelady v. Moss, 179 S.E. 16S, 
50 Ga.App. 652—Boles v. Hartsfield 
Co., 178 S.E. 416, 50 Ga.App. 442— 
Bennett v. Danforth, 137 S.E. 285, 
36 Ga.App. 466. 

30 C.J. p 1020 note 48. 

15. Iowa,—State Bank of Waverly 

V. McCoy, 3 N.W.2d 141. 

16. Iowa.—Hakes v. Pranke, 231 N. 

W. 1, 210 Iowa 1169. 

17. Ga.—George v. Seaboard Loan & 
Savings Ass’n, 16 S.E.2d 74. 65 Ga. 
App. 653—Planters’ Bank v. Ware, 
109 S.E. 678, 27 Ga.App. 719. 

18. Neb.—First Nat. Bank v. Ernst, 
219 N.W. 798, 117 Neb. 34. 
However, it has also been held that 

the burden is on a married woman, 
when sued on a note executed by her 
as surety, to show that she did not 
contract with reference to her sepa¬ 
rate estate or intend to bind it.— 
Union Stock Yards Nat. Bank v. Coff¬ 
man, 70 N.W. 693, 101 Iowa 594, ap¬ 
plying Nebraska law. 

19. Ind.—Citizens’ Bank v. Opper- 
man, 115 N.B. 55, 188 Ind. 212. 

30 C.J. p 1020 note 50. 

20. Ala.—Thomas v. Davis, 2 So.2d 
616, 241 Ala. 271. 
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ing that the mortgage was for her benefit, the bur- 
den of proof is on the husband or those represent¬ 
ing his estate.2i 

Burden of going forward with evidence. Where 
the evidence raises a presumption of suretyship, the 
burden shifts to the other party to go forward with 
evidence to show that the married woman was not 

a surety.22 

§ 439. Admissibility of Evidence 

a. General rules 

b. In action for tort 

c. In action against wife as surety 

d. In action between husband and wife 

a. Greneral Rules 

In an action by or against a husband or wife, or both, 
the generai rules of evidence apply as to the competency, 
relevancy, and materiality of the facts offered in evi¬ 
dence. 


The general rule, that whatever facts are com¬ 
petent and logicall}" relevant and material to a fact 
in issue are admissible,-^ and that facts that are not 
competent or are logically irrelevant or immaterial 
are not admissible,-"^ apply in an action by or against 
a husband or wife, or both. 

Particular applications. These rules have been 
applied in particular actions by or against husband 
or wife, in determining whether certain evidence is 
admissible^^ or inadmissible.-® In an action for 
boarding defendant’s wife and taking care of her 
in sickness, evidence that a third person contribut¬ 
ed toward her support is admissible,-*^ as is evi¬ 
dence of an agreement made between plaintiff and 
the wife before the rendition of the services.^S In 
an action to recover for services rendered by a mar¬ 
ried woman to a third person, evidence is admissible 
to show whether the services were rendered on the 
wife’s separate account,^^ and by defendant to re- 


21 . D.C.—Shea v. McMahon, 16 App. 
D.C. 65. 

22. Ala.—Fourth Nat. Bank v. Wool- 
folk. 125 So. 217, 220 Ala. 344. 

23. Ga.—Phelps v. House, 21 S.E.2d 
522, 67 Ga.App. 872. 

Ky.—Smith v. Butt & Hardin. 135 
S.W.2d 67, 281 Ky. 127. 

30 C.J. p 1022 note 1. 

Admissibility of evidence as to: 
Agency of: 

Husband for wife: 

Generally see supra § 70. 

As to wife’s separate estate 
see supra § 291. 

Wife for husband see supra § 67, 
Community property see infra § 
550. 

Gift by: 

Husband to or for wife see supra 
§ 153. 

Wife to or for husband see supra 
§ 158. 

Marriage settlements see supra § 
118. 

Ownership of wife’s separate estate 
see supra § 274. 

Svidence held admissible 
Where a married woman seeks can¬ 
cellation of a deed on the ground 
that It was procured m payment of 
her husband's debt, and the grantee 
contends that the consideration was 
the payment of certain money and a 
mortgage on the land executed by 
plaintiff to a third person, the gran¬ 
tee can show that he paid the mort¬ 
gage without notice that its consid¬ 
eration was the husband’s debt.— 
Gilmore v. Hunt, 73 S.E. 364, 137 Ga. 
272. 

24. U.S.—Raymond & Whitcomb Co. 
V. Ebsary, C.C.A.N.Y., 9 F.2d 889, 
reversing, D.C., Ebsary v. Ray¬ 
mond & Whitcomb Co., 4 P.2d 285. 

Conn.—Theron Ford Co. v. Dudley, 
133 A. 746, 104 Conn. 519. 


Ga.—Smith v. Marbut-W’illiams Lum¬ 
ber Co., 139 S.E. 590, 37 Ga.App. 

239. 

Ill.—Carson Pirie Scott & Co. v. Stan- 

wood, 228 Ill.App. 281. 

Mo.—Browning v. Bailey, 261 S.W. 

350, 216 Mo.App. 122. 

Pa.—Alliance Finance Corporation v. 

Abrams, 97 Pa.Super. 528. 

30 C.J. p 1022 note 2. 

25. Mass.—Salem Trust Co. v. Deery, 

194 N.E. 307, 289 Mass. 431. 
Evidence held admissible 

(1) As to wife’s intention not to 
bind her separate estate.—Fidelity & 
Deposit Co. V. Lapidus, 286 N.W. 386, 
136 Neb. 473—Falstaff Brewing Cor¬ 
poration V. Smith, 284 N.W. 868, 136 
Neb. 49. 

(2) In action on written instru¬ 
ment by married woman in her own 
name, to prove or disprove the own¬ 
ership of the wife.—Hadley v. Brown, 
2 Kan. 416. 

(3) In action on promissory note 
signed by married woman, testimony 
of plaintiff as to on whose credit 
he took the note, in order to prove 
that it was taken on the credit of 
her separate property.—Fulton v. 
Ryan, 82 N.W. 105, 60 Neb. 9. 

(4) On issue as to whether note 
signed by a wife was her note or 
that of her husband, as to who paid 
the interest.—Foster v. Honan, 53 N. 
B. 667, 22 Ind.App. 252. 

(5) On issue as to whether debt 
was that of husband or wife, as to 
his representations with regard there¬ 
to.—McQuaid v. Fontane, 5 So. 274, 
24 Fla. 509. 

(6) On issue as to whether contract 
of carriage was made with wife or 
with husband, to show whose money 
purchased the ticket—Fuller v. Nau¬ 
gatuck R. Co., 21 Conn. 557. 
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(7) On question whether deed 
made by a married woman was to 
secure her own debt or the debt of 
her husband, testimony of husband 
that he borrowed the money.—Roun¬ 
tree v. Rentfroe, 77 S.E. 23, 139 Ga. 
290. 

Record in divorce action 

In a suit by a wife to have a deed 
executed by her canceled on the 
ground that at the date of its execu¬ 
tion she was a married woman, and 
that her husband did not join in its 
execution, or assent thereto, the rec¬ 
ord in a divorce action by plaintiff 
against her husband, is admissible' 
on the issue of the husband’s aban¬ 
donment of her.—Keys v. Tuten, 154 
S.E. 631, 199 N.C. 368. 

26. Ga.—Lewis v. Virginia-Carolina 
Chemical Co., 144 S.E. 921, 38 Ga. 
App. 582. 

Evidence held inadmissible 

(1) In action by married woman 
for wages, record of suit by plain¬ 
tiff’s husband against defendant, 
where there was nothing in the rec¬ 
ord relating to plaintiff’s claim for 
wages.—Milantoni v. Di Berardino, 
56 Pa.Super. 1. 

(2) In wife’s suit to cancel as a 
cloud on her title a deed securing 
note, both of which wife signed 
jointly with husband to show notice 
to lender that she signed as surety. 
—Bond V. Harrison, 194 S.E. 549, 185 
Ga. 26Q. 

27. Mass.—Boardman v. Silver, 100 
Mass. 330. 

28. N.Y.—Keenan v. Getsinger, 37 N. 
Y.S. 826, 1 App.Div. 172. 

29. Mass.—^Fowle v. Tidd, 15 Gray 
94. 

N.H.—Chamberlain v. Davis, 33 N.EE. 

121 . 
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duce the value claimed by plaintiff for her serv- 
ices.^^ 

In an action against a husband for the price of 
goods or necessaries furnished his wife plaintiff’s 
evidence must be competent and relevant.^^ Evi¬ 
dence is admissible to show the husband’s condition 
in life,where he is separated from his wife, 
to show that he had promised to furnish necessaries 
and pay bills and, on the other hand, the husband 
may show what his earnings were, and that he sent 
to his wife each month “a good share” of such 
earnings,34 or that the goods were not necessary in 
the particular circumstances,^® or that credit was 
extended to the wife and not to him;36 but evidence 
that the husband had, subsequent to the sale of nec¬ 
essaries. inserted an item in a newspaper stating 
that he would no longer be responsible for his wife’s 
bills is inadmissible.^’^ Where the wife is living 
apart from her husband and he is sought to be 
charged for her board or other necessaries, evi¬ 
dence is admissible to show whether she is living 
apart from him for justifiable cause but his evi¬ 


dence in rebuttal on that issue must be confined to 
the evidence in chief,and, if she was driven from 
home by his violence, defendant’s conditional offer 
of reconciliation is not admissible for him.-^O In a 
suit against a married woman for goods purchased, 
evidence is admissible to show that credit was giv¬ 
en to her and not to her husband^^ or vice versa.'*^ 
In an action to charge the wife’s separate estate 
with the price of household articles, any evidence is 
admissible which tends to prove or disprove that the 
articles were necessary and proper for the support 
of the family,or to show that they were delivered 
on her separate credit.*^^ 

b. In Action for Tort 

The general rules as to competency, relevancy, and 
materiality apply in an action based on tort by or against 
a husband or wife, as in an action against a third person 
for personal injuries to the wife. 

The general rules as to competency, relevancy, 
and materiality of the evidence apply in an action 
for tort by^® or against'^® husband or wife, or both. 

For personal injuries to ivife. In a joint action 


30. Iowa.—McClintic v. McClintic, 82 
N.W. 1017, 111 Iowa 615. 

30 C.J. p 1025 note 49. 

31. Conn.—Cohn v. Snyder, 130 A 
100, 102 Conn. 703. 

N.T.—Koch v. Bissell, 46 N.T.S. 632, 
20 App.Div. 6. 

30 C.J. p 1024 notes 33, 34. 

32. Mass.—Raynes v. Bennett, 114 
Mass. 424. 

Mich.—Clark v. Cox. 32 Mich. 204. 

30 C.J. p 1024 note 28. 

Evidence held incompetent 

In an action against husband for 
wearing apparel sold to wife on her 
credit during continuance of the mar¬ 
ital relation, evidence as to his finan¬ 
cial condition and that she had sep¬ 
arate funds and was supplied with 
all necessary apparel is incompetent. 
—Carson Pirie Scott & Co. v. Stan- 
wood. 228 IlLApp. 281. 

33. Pa,—Marshall v. Hill, 59 Pa.Su- 
per. 481. 

A letter by defendant husband’s at¬ 
torney to the wife stating that the 
husband had promised to furnish nec¬ 
essaries and to pay bills promptly 
is admissible against him.—Marshall 
V. Hill, supra. 

34. Pa.—Monahan v. Auman, 39 Pa. 
Super. 150. 

35. Ill.—Greenfield v. Maclin, 183 
IlLApp. 596. 

N.Y.—Lichtenstein Millinery Co. v. 

Peck, 110 N.T.S. 410, 59 Misc. 193. 
30 C.J. p 1024 note 30. 

Evidence held inadmissible 

Where a husband seeks to prove 
that the articles purchased were not 
necessaries, evidence to show that 
he provided a sufficiency of things 


other than those furnished is not 
admissible.—Simpson Garment Co. v. 
Schultz, 196 N.W. 783, 182 Wis. 506. 

36. Ga.—Frankel v. Davison-Paxon 
Co., 180 S.B, 771, 51 Ga.App. 476. 

37. N.T.—Rosenfeld v. Peck, 134 N. 
T.S. 392. 149 App.Div. 663. 

38. Mass,—Barney v. Tourtellotte, 
138 Mass. 106. 

N.Y.—W^olf V. Schulman, 90 N.T.S. 
363, 45 Misc. 418. 

39. Ill.—Brinckerhoff v. Briggs, 92 
Ill.App. 537. 

30 C.J. p 1024 note 36. 

40. Iowa.—Baker v. Oughton, 106 N. 
W. 272, 130 Iowa 35. 

41. Mich.—Chamberlain v. Murrin, 
52 N.W. 640, 92 Mich. 361. 

30 C.J. p 1024 note 38. 

42. Mich.—Powers v. Russell, 26 
Mich. 179. 

30 C.J. p 1024 note 39. 

The fact that husband paid part 
of bill in suit against wife for pur¬ 
chases made is to be considered on 
question whether bill was his.— 
Higbee Co. v. Crum, 160 N.E. 865, 
27 Ohio App. 107. 

43. Ala.—Sharp v. Burns, 35 Ala. 
653. 

44. Pa.—Brouse v. Oliger, 36 Pa.Su- 
per. 399, 

30 C.J. p 1024 note 41. 

45. Conn.—Davenport v. Russell, 5 
Day 145. 

In trespass for breaking and en¬ 
tering plaintiff’s house with intent to 
ravish his wife, testimony that she 
was a woman of lewd and abandoned 
character is inadmissible for defend- 
Q-nt.—^Davenport v, Russell, supra. 
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Ownership 

(1) In an action by a wife against 
a third person to recover property 
as her own. evidence as to the re¬ 
turn of the property by the husband 
for assessment, and his mortgaging 
it, is not, standing by itself, admis¬ 
sible to show his ownership of the 
property as against plaintiff, unless 
accompanied by evidence that such 
return was with her knowledge and 
consent.—De Votie v. McGerr, 24 P. 
923, 15 Colo. 467, 22 Am.S.R. 426. 

(2) In an action by a married wo¬ 
man for injuries done to her separate 
real estate by the construction and 
operation of a railroad, the court 
may permit plaintiff to read to the 
jury a deed made to plaintiff by her 
husband for such real estate.—Mc¬ 
Kenzie V. Ohio River R. Co., 27 W.Va. 
306—30 C.J. p 1025 note 60. 

48. Ind.—^Hall v. Bennett, 21 Ind. 

427, 83 Am.D. 356. 

Evidence held admissible 

(1) In action for conversion 
against husband and wife, that the 
conversion was by the husband alone. 
—Estell V. Fort, 2 Dana, Ky., 237. 

(2) In action to charge the hus¬ 
band with a tort committed by his 
wife, of a threat made by her to per¬ 
form the tortious act.—Hall v. Ben¬ 
nett, 21 Ind. 427, 83 Am.D. 356. 
Evidence held inadmissible 

(1) In an action against husband 
and wife for slanderous words spo¬ 
ken by the wife, as to the pecuniars- 
circumstances of the husband.—^Aus¬ 
tin V. Bacon, 3 N.T.S. 587, 49 Hun 
286. 

(2) In action against husband and 
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by husband and wife for personal injuries inflicted 
on the wife, evidence is admissible as to the damag¬ 
es sustained by the husband,and as to words or 
acts of the husband in mitigation of damages where 
the wife was not privy to themes 

In an action by the wife alone for personal in¬ 
juries to herself, subject to the general rules of 
competency, relevancy, and materiality, evidence is 
admissible on her behalf which tends to show her 
right to maintain the action in her own name,^^ th^ 
value of her services as wife and mother,50 and the 
nature and extent of her injuries,5i such as her 
physical condition after the injury and her inability 
to perform her ordinary duties.52 She may show 
the seriousness of her injury and what the probable 
cost will be to effect a cure,53 and, after defend¬ 
ant has shown that the proper time for an operation 
was immediately following the accident, she may 
testify that neither she nor her husband had the 
means to pay for such operation.54 She may also 
show her ability to earn money in an independent 
occupation, and the extent to which it has been im¬ 
paired by reason of the injury, where under the 
laws of the state she is entitled to her own earn- 
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ings,55 notwithstanding she is supported by her 
husband.56 

Where the husband must sue for damages to him¬ 
self because of injuries to his wife, as discussed su¬ 
pra § 401, evidence of his damages is inadmissible 
in an action by the wife alone for personal injuries 
to her, as an element of her damages.5'7 Evidence 
of expenses for medical and nursing services, at¬ 
tendant on her injury, is admissible for the purpose 
of showing her condition,58 but is not admissible to 
show her damages, where such expenses have been 
paid by the husband and, as discussed supra § 401, 
are recoverable only as an element of his damages.59 
On the other hand, evidence of such expenses is ad¬ 
missible on the issue of her damages, where they 
are recoverable by her,®® as where they have been 
contracted for or charged to her, and paid for by 
her in her own right.®^ 

In an action by the husband, alone for injuries to 
the wife, general rules apply as to the admissibility 
of evidence as to his damages for the loss of the 
services and society of his wife and for expenses 
because of her injuries.®^ Evidence is admissible in 
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wife for a breaking and entering by 
the wife, proof of acts by plaintiff 
toward the husband, as tending to 
show provocation, if it is shown that 
the wife had knowledge of such acts. 
—Lobdell V. Geib, 18 Minn. 106. 

In an action for unlawful and vio¬ 
lent dispossession of premises evi¬ 
dence of acts of violence by defend¬ 
ant’s wife in his presence was ad¬ 
missible, but not of such acts when 
he was not present.—Baumier v. A.n- 
tiau, 31 N.W. 888, 65 Mich. 31. 

47. D.C.—Scott v. Metropolitan R. 
Co., 15 D.C. 152. 

48. Mich.—Everts v. Everts, 3 Mich. 
580. 

49. N.J.—Stephens v. Schmidt, 76 A. 
332, 80 N.J.Law 193. 

l^.Y.—Meyer v. Kerschbaum, 232 N. 
Y.S. 300, 133 Misc. 330. 

ITot living with husband 

Her testimony that her husband 
had not lived with her since she went 
to the hospital after the injury was 
-competent for the purpose of showing 
that she was entitled to main Lain the 
action in her own name under +lie 
statute.—Stephens v. Schmidt, 76 A. 
332, 80 N.J.Law 193. 

50. Iowa.—Rulison v. Victor X-Ray 
Corporation, 223 N.W. 745, 207 low’a 
895. 

51. Mo.—Kirby v. St. Louis & S. .F. 
R. Co., 130 S.W. 69, 146 Mo.App. 
304. 

Evidence that prior to her injury 
she kept a boarding house and was 
able to perform household work is 


admissible to show her condition be¬ 
fore the injury and the extent and 
permanency thereof.—^Kirby v. St. 
Louis & S. F. R. Co., supra. 

52. Neb.—Bliss v. Beck, 114 N.W. 
162, 80 Neb. 290, 16 Ann.Cas. 366. 
Her testimony as to her inability to 

work after the accident is not ob¬ 
jectionable as tending to show loss 
of service by her husband for which 
she cannot recover, where there is 
nothing in the instructions author¬ 
izing the jury to take into account 
damages to the husband.—Farrell v. 
Dubuque, 105 N.W. 696, 129 Iowa 447. 

53. Mich.—McCauley v. Detroit 
United R. Co., 133 N.W. H, 167 
Mich. 297. 

54. Mich.—McCauley v. Detroit 

United R. Co., supra. j 

55. Iowa.—Rulison v. Victor X-Ray 
Corporation, 223 N.W. 745, 207 Iowa 
895. 

Miss.—Mississippi Cent. R. Co. v. 
Smith, 168 So. 604, 176 Miss. 306, 
certiorari denied and appeal dis¬ 
missed 57 S.Ct. 313, 299 U.S. 518, 
81 L.Bd. 382. 

—Healey v. Ballantine, 49 A 511, 
66 N.J.Law 339. 

Husband entitled to earnings 

Impairment of wife’s ability to 
earn money is not admissible where 
the husband is prima facie entitled 
to the earnings of his wife.—Tunni- 
cliffe V. Bay Cities Cons. R. Co., 61 N. 
W. 11, 102 Mich. 624, 32 L.R.A 142. 

56. Miss.—Mississippi Cent. R Co. 
V. Smith, 168 So. 604, 176 Miss. 
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306, certiorari denied and appeal 
dismissed 57 S.Ct. 313, 299 U.S. 518. 
81 L.Ed. 382. 

57. Mich.—McCauley v. Detroit 

United R. Co., 133 N.W. 11, 167 
Mich. 297. 

58b S.C.—Oliver v. Columbia, N. & 
L. R. Co., 43 S.E. 307, 65 S.C. 1. 

59. Conn.—Bushnell v. Bushnell, 131 
A. 432, 103 Conn. 583, 44 A.L.R. 
785. 

Ill.—Whittenberg v. Weber, 230 Ill. 
App. 315. 

S.C.—Oliver v. Columbia, N. & L. R. 
Co., 43 S.E. 307, 65 S.C. 1. 

60. Cal.—Martin v. Angel City Base¬ 
ball Ass’n, 40 P.2d 287, 3 Cal.App. 
2d 586. 

61. Cal.—Fassett v. Nascimiento, 
291 P. 269, 108 Cal.App. 14. 

j^o.—Stewart v. George B. Peck Co., 
135 S.W.2d 405, 234 Mo.App. 864— 
McLean v. Kansas City, 81 Mo.App. 
72. 

paid from joint account 
lyto.—Stewart v. George B. Peck Co., 
135 S.W.2d 405, 234 Mo.App. 864. 

62. Ga.—Southern R. Co. v. Small¬ 
wood, 105 S.R 256, 26 Ga.App. 1. 

"VV.Va.—Mulvay v. Hanes, 86 S.E. 758, 
76 W.Va. 721. 

Evidence of threats 

Where, in a husband’s action for 
miscarriage of his wife due to an 
assault upon himself in her pres¬ 
ence, it was claimed that the husband 
provoked the assault, evidence of 
threats by defendant of personal vio¬ 
lence to plaintifE made shortly prior 
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such an action which tends to show the loss of the 
wife’s services, the value thereof,and as to the 
expenses incurred by the husband.®^ For the pur¬ 
pose of showing such damage or loss, evidence is 
admissible as to the nature and extent of the wife’s 
injuries,®® and as to her pain and suffering since her 
injury.®"^ Evidence is inadmissible, however, as to 
what property she owned;®® or as to the husband’s 
own injuries,®® or as to the manner in which he has 
been able to subsist without her aid since her in- 

jury.70 

c. In Action against Wife as Surety 

The general rules of evidence apply as to the admis¬ 
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sibility of evidence in an action against a wife as surety, 
OP on an obligation to which she sets up the defense of 
suretyship. 

The general rules of competency, relevancy, and 
materiality also apply in an action against a wife as 
surety, or on an obligation to which she sets up the 
defense of surety for her husband, in determining 
whether certain evidence is admissible*^! or inad- 
missible.72 Jn support of her defense that she was 
a mere surety for her husband it is proper for her 
to prove that he was a debtor to plaintiff bank or 
lender when the note was given and the amount of 
such indebtedness,*^® and to show her true relation 
toward the indebtedness represented by the note*! 


to the injury is relevant and admis¬ 
sible as evincing- the mental attitude 
and aggressiveness of defendant.— 
Mulvay v. Hanes, supra. 

A judgment rendered in favor of 
"Wife in an action by her for personal 
injuries is inadmissible in evidence 
in an action by the husband for the 
recovery for the loss of the services 
of the wife and for expenses for med¬ 
ical treatment incurred by reason of 
the injuries.—Hatfield v. McGinniss, 
83 N.Y.S. 115, 40 Misc. 675. 

63. Cal.—Jacobsen v. Vaughn, 21 P. 
2d 141, 131 Cal.App. 277. 

64. N.Y.—Keenan v. Metropolitan St. 
R. Co., 103 N.Y.S. 61, 118 App. 
Div. 56. 

The amount of his daughters’ earn¬ 
ings which plaintiff lost by reason of 
their being compelled to remain at 
home and perform household duties 
was not proper proof of the reason¬ 
able value of his wife’s services.— 
Keenan v. Metropolitan St. R. Co., su¬ 
pra. 

65. U.S.—Ball v. Sheldon, N.Y., 218 
R 800, 134 C.C.A. 488. 

Evidence held admissible 

(1) As to the number of their chil¬ 
dren.—Ball V. Sheldon, supra. 

(2) As to amount spent by the hus¬ 
band in hiring help to take his wife's 
place.—^New Winder Lumber Co. v. 
Payne, 149 S.E. 85, 40 Ga.App. 188. 

Husband’s testimony to ezpendi- 
ture of a given amount of money on 
account of the injuries is not objec¬ 
tionable because it includes expense 
for her support and maintenance,— 
Nashville, C. & St. D. R. Co. v. Hub¬ 
ble, 76 S.E. 1009. 139 Ga. 300. 

66. Ala.—^Alabama Power Co. v. 
Goodwin, 98 So. 124, 210 Ala. 388. 

Ga,—^New Winder Lumber Co. v. 

Payne, 149 S.E. 85, 40 Ga.App. 188. 
Ind.—^Union Traction Co. v. Cameron, 
155 N.E. 265, 85 Ind.App. 629—Cin¬ 
cinnati, L. & A. SL R. Co. v. Cook, 
90 N.E. 1052, 45 Ind.App. 401. 

Ky.—Consolidated Coach Corporation 
V. Saunders, 25 S.W.2d 722, 233 Ky 
32L 


Me.—Hall v. Crosby, 160 A. 878, 131 
Me. 253. 

Evidence held admissible 

(1) As to loss of wife's earning 
capacity.—New Winder Lumber Co. 
V. Payne. 149 S.E. 85, 40 Ga.App. 188. 

(2) As to the wife being able to 
work only part of a day in a mill.— 
Southern R. Co. v. Smallwood, 105 
S.E. 256, 26 Ga.App. 1. 

(3) As to her having several board¬ 
ers prior to the accident.—Schwanen- 
feldt V. Metropolitan St. R. Co., 174 
S.W. 143, 187 Mo.App. 588. 

67. Ala.—Birmingham Southern R. 
Co. V. Lintner, 38 So. 363, 141 Ala. 
420, 109 Am.S.R. 40, 3 Ann.Cas. 461. 

Mo.—Cannon v. S. S. Kresge Co., 116 
S.W.2d 559, 233 Mo.App. 173— 

Winkler v. Terminal R. Ass'n of 
St. Louis, App., 232 S.W. 482. 

30 C.J. p 1025 note 69, p 1026 note 
72. 

68. Ky,—Consolidated Coach Corpo¬ 
ration V. Saunders, 25 S.W.2d 722, 
233 Ky, 321. 

69. Mo.—Stofer v. Harvey, App., 204 
S.W. 587. 

E-vidence that by reason of hus¬ 
band’s own injuries a laundry was 
closed, such laundry having been op¬ 
erated by him and his wife, is in¬ 
admissible in an action by him for 
injuries to his wife.—Stofer v. Har¬ 
vey, supra. 

70. Conn,—Comstock v. Connecticut 
R. & Lighting Co., 58 A. 465, 77 
Conn, 65. 

Where it is claimed that the wife 
had supported plaintiff, and by rea¬ 
son of her injury was prevented from 
carrying on her business, testimony 
as to how he lived after her injury 
without her services and support is 
not admissible, as not tending to 
show that she had previously sup¬ 
ported him, and that, if she had, it 
was not material as to how he sub¬ 
sisted afterward without her aid.— 
Comstock v. Connecticut R. & Light¬ 
ing Co., 58 A. 465, 77 Conn. 65. 

71. Ala.—Smith v. American Nat. 
Bank, 156 So. 856, 229 Ala. 303. i 
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Ga.—Magid v. Beaver, 197 S.E. 80, 57 
Ga.App. 871, conforming to man¬ 
date 196 S.E. 422, 185 Ga. 6C9, re¬ 
versing 192 S.E. 532. 56 Ga.App. 
286—Gregg v. Fitzpatrick, 18? S. 
E. 730, 54 Ga.App. 303. 

72. Ga.—Magid v. Beaver, 197 S.E. 
80, 57 Ga.App. 871, conforming to 
mandate 196 S.E. 422, 185 Ga. 669, 
reversing 192 S.E. 532, 56 Ga.App! 
286—Parnell v. A. W. Muse Co., 
192 S.E. 556, 56 Ga.App. 213. 
Evidence held inadmissible 
On an issue as to whether the wife 
was principal or surety in a note ex¬ 
ecuted by her jointly with the hus¬ 
band, plaintiff’s testimony as to his 
reason for extending credit to both 
husband and wife was inadmissible 
in the absence of any proof that the 
wife knew of the reason which in¬ 
duced the sale to her husband.— 
Travers v. Wood, 50 S.W. 60, 20 Ky. 
L. 1819. 

Consideration 

(1) Where a married woman ex¬ 
ecuted a note to a bank as surety for 
her husband who had executed a 
mortgage to the bank covering their 
homestead, the title to which was 
then in him, the fact that pending 
her indebtedness to the bank he con¬ 
veyed the title of the homestead to 
her without consideration did not au¬ 
thorize the introduction of the mort¬ 
gage in a suit against her by the 
bank, on the theory that the mort¬ 
gage tended to show consideration 
for her note.—First Nat. Bank v. 
Bertoli, 89 A. 359, 87 Vt. 297, Ann. 
Cas.l917B 590. 

(2) A wife’s testimony that she re¬ 
ceived no property of value in con¬ 
sideration of her note and mortgage 
in suit is properly excluded where 
there is undisputed evidence of oth¬ 
er valuable consideration.—McKay v. 
Corwine, 118 N.E. 978, 69 Ind.App. 
238. 

73. Vt.—First Nat. Bank v. Bertoli, 
92 A. 970, 88 Vt. 421. 

74. Ga.—Richardson v. C. I. T. Cor¬ 
poration, 5 S.B.2d 250, 60 Ga.App. 
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as that the transaction, in which she signed the 
note, was merely a colorable scheme instigated or 
participated in by the lender, whereby she was to 
become surety for her husband,*^® and to rebut cir¬ 
cumstances in plaintiff’s proof tending to show that 
the note represented her debt and not her hus- 
band’s7® In an action on her note defended on the 
ground of her suretyship, deeds of her land to plain¬ 
tiff are admissible on the issue as to the person to 
whom the money advanced actually passed,^^ and 
for the same purpose the lending bank’s books of 
account with husband and wife are admissible.'^S 
Where defendant wife asserts the invalidity of her 
note on the ground that she signed as surety for her 
husband, evidence is admissible of the disposition 
of the proceeds showing that they were used to pay 
the husband’s debt to plaintiff, the payee of the 
note,'^^ and that the payee knew that she was sure¬ 
ty only for her husband.^^ Ip a suit on notes exe¬ 
cuted by a wife to her husband, evidence that the 
proceeds were credited to the bank account of the 
husband is immaterial to her defense that she signed 
for his accommodation.^! 

d. In Action between Husband and Wife 

The general rules as to the admissibility of evidence 
apply in actions between husband and wife. 

The general rules as to the admissibility of evi¬ 
dence apply in an action between husband and wife 
in determining whether certain evidence is admis- 
sible^^ or inadmissible.83 In a wife’s action against 


her husband for assault and battery, evidence of 
plaintiff’s failure to observe the duties of a faith¬ 
ful w'ife is not admissible for defendant either by 
way of justification or of mitigation of damages, 
especially where the circumstances thus offered in 
proof have no close connection in point of time with 
the alleged assault but as tending to show motive 
plaintiff may properly' be allowed to show that she 
had a pending suit against defendant at the time of 
the assault and battery.In trover by a wife 
against her husband who denies her title, evidence 
to support her contention that she was coerced by 
his threats to deliver the property to him is admis¬ 
sible,^'^ as well as other evidence tending to sup¬ 
port her claim of title.^^ In ejectment to recover 
land conveyed b\^ plaintiff to defendant when she 
was his wife, evidence as to whether the lands were 
plaintiff’s homestead at the time of such conveyance 
i.- immaterial.S9 

§ 440. Weight and Sufficiency of Evidence 

a. In general 

b. Particular matters 

a. In General 

In actions to which a husband or wife Is a party, 
the party having the affirmative of an issue must prove 
it by a preponderance of evidence; but as to particular 
issues “clear,” “clear and convincing,” and “substantial*' 
proof have on occasions been required. 

In actions to which a husband or wife is a party, 
the party having the affirmative of an issue must 


780—Gregg v. Fitzpatrick, 187 S.E. 
730, 54 Ga.App. 303. 

Vt.—First Nat. Bank v. Bertoli, 92 A. 
970. 88 Vt. 421. 

75. Ga.—Lovett v. H. C. Arnall Mer¬ 
chandise Co., 185 S.E. 315, 182 Ga. 
356—Carlton v. Moultrie Banking 
Co., 152 S.E. 215, 170 Ga. 185-—Ma- 
gid V. Beaver, 197 S.E. 80, 57 Ga. 
App. 871, conforming to mandate 
196 S.E. 422, 185 Ga. 669, reversing 
192 S.E. 532, 56 Ga.App. 286. 

76. Ga.—Magid v. Beaver, supra. 

Vt.—First Nat. Bank v. Bertoli, 92 A. 

970, 88 Vt. 421. 

CoiLsent of hushand 
If the statutory written consent 
of the husband to his wife’s engag¬ 
ing in business is adduced as tending 
to show that her note in suit was 
executed for herself and not as sure¬ 
ty, it is competent for her to deny 
knowledge of such consent when she 
executed it.—Duncan v. Freeman, 19 
So. 433, 109 Ala. 185. 

77. Ga.—Gunn v. A. L. Wilson Co., 
92 S.E. 721, 20 Ga.App. 14. 

7a Ga.—Longley v. Parrott Bank, 
92 S.E. 232, 19 Ga.App. 701. 

30 C.J. p 1026 note 95. 

41C. J.S.-60 


79. Ala.—Staples v. City Bank & 
Trust Co., 70 So. 115, 194 Ala. 687. 

30 C.J. p 1027 note 96. 

80. Pa.—Manor Nat. Bank v. Low¬ 
ery, 89 A. 678, 242 Pa. 559. 

30 C.J. p 1027 note 96 [a]. 

81. Pa.—Farmers* & Merchants* 
Bank v. Donnelly, 93 A. 761, 247 Pa, 
518. 

82. N.T.—Camp v. Camp, 279 N.Y.S. 
757, 244 App.Div. 866. 

Evidence held admissible to estab¬ 
lish husband’s defense that wife’s ac¬ 
tion against him was vindictive.— 
Nettles V. Nettles, 136 S.E. 297, 138 
S.C. 318. 

Adverse possession 

Evidence that the wife, who was 
separated from her husband, paid 
the taxes with her own money is ad¬ 
missible on her claim of adverse pos¬ 
session as against her husband who 
held the record title, in a suit to try 
title to the property.—Stephens v. 
Fowlkes, 92 S.W.2d 617, 338 Mo. 527. 
Threats 

Where a wife sued to reinstate and 
recover on her husband’s note to her 
which she had mutilated, evidence of 
his threats both before and after the 
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mutilation was admissible to show 
whether she had reasonable cause to 
apprehend personal violence unless 
she complied with his demand to mu¬ 
tilate the note.—Kester v. Kester, 
62 P. 635, 38 Or. 10. 

Competency of spouses as witnesses 
for or against each other see the 
C.J.S. title Witnesses §§ 75-104. 
also 70 C.J. p 118 note 68-p 175 
note 44. 

83. N.J.—Szpak v. Szpak, 168 A. 386, 
114 N.J.Eq. 143. 

84. Ala.—Johnson v. Johnson, 77 So. 
335, 201 Ala, 41, 6 A.L.R. 1031. 

Conflicting authorities on right to 
maintain such action see supra § 
396. 

85. Ala,—Johnson v. Johnson, supra, 

86. Ala.—Johnson v. Johnson, supra. 

87. Ga.—Ridley v. Ridley, 102 S.E. 
918, 25 Ga.App. 154. 

88. Ga.—Ridley v. Ridley, supra, 

30 C.J. p 1027 note 8, 

89. Ala—Tatum v. Tatum, 67 Sou 
977, 191 Ala 45. 

30 C.J, p 1027 note 10. 
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prove it by a preponderance of the evidence, wheth¬ 
er the suit is at law or in equity.^® With regard to 
particular issues, however, the degree of proof re¬ 
quired has been described by such terms as “clear,’’ 
“clear and convincing,” “clear and satisfactory,” 
“substantial,” “unequivocal and compelling,” “un¬ 
mistakable character,” and “that does not admit of 
reasonable doubt.”^^ These and similar expressions 
have been used, among other instances, to charac¬ 
terize the degree of proof required to establish 
fraud,92 joint tenancy,93 a contract made by a mar¬ 
ried woman on her own behalf,^^ a ratification by a 
wife of a contract made by her husband as her 
agent,95 or the execution of an instrument by a mar¬ 
ried woman as surety only,-96 or to uphold trans¬ 
fers of property between husband and wife as 
against creditors®^ or a married woman’s claim to 
property as her separate estate as against creditors 
of her husband,*93 to prove loss of services of the 
wife in a personal injury action ;99 to overcome the 
presumption that a written instrument expresses a 
transaction of the character imported by it;^ or to 
show that a mortgage in which a wife united with 
her husband was given to secure his debt.^ 


41 C.J.S, 

In determining where the preponderance of evi¬ 
dence lies, the jury may consider all the facts and 
circumstances of the case, the witnesses’ manner of 
testifying, the probability or improbability of their 
testimony, and their interest or want of interest.^ 
Mere numerical superiority of witnesses on one 
side does not necessarily constitute a preponderance 
of evidence.^ 

If the evidence is conflicting, but there is enough, 
if standing alone, legally to support the findings of 
fact of the court or the verdict of the jury, the ver¬ 
dict, as a rule, will not be disturbed on the ground 
that it is contrary to the weight of evidence.® 
Where the verdict is clearly and completely against 
the weight of the evidence, or there is no evidence 
reasonably tending to support it, it cannot stand.6 

The weight and sufficiency of evidence as respects 
some particular matters involving husband and wife 
have been treated in other parts of this Title, as 
follows: agency of wife for husband supra §*67; 
agency of husband for wife supra § 70; marriage 
settlements supra § 118; gift by husband to or for 
wife supra § 153; gift by wife to or for husband 
supra § 158; ownership as between husband and 


90. Ga.—Kelley v. Waters, 9 S.E.2d 
194, 62 Ga.App. 655. 

Ill,—^T\’’einstein v. Lotsoff, 232 Ill.App. 
566. 

Ky.—Zimlich v. Gettler’s Ex’rs, 110 
S.W.2d 442, 270 Ky. 632. 

Mich.—^Albrecht v. Pfeiffer, 299 N.W. 

TSO, 29S Mich. 721. 
so C.J. p 1027 note 15—23 C.J, p 25 
note 23 [c]. 

A defense must be established by 
a preponderance of the evidence.— 
Gay V. Johnson, 21 S.E 2d 870, 68 
Ga.App. 24—^W’alker v. Perry, 188 S. 
E. 546, 54 Ga.App. 537. 

BstabHshment of title or ownership 

(1) As agrainst a mere wrongdoer, 
a married woman may establish her 
title to personal property by the kind 
and quantity of proof that would suf¬ 
fice in the case of any other plaintiff. 
—^Vl^eymouth v. Chicago N. W. R. 
Co., 17 Wis. 550, 84 Am.D. 763. 

(2) Where notes are made payable 
to a husband, and are transferred by 
him as security for a joint debt of 
the husband and wife, -without dis¬ 
closing that they were made to him 
by mistake, and belong to his wife, 
he may establish such fact, after the 
notes have been seized by other cred¬ 
itors of the husband, by the quan¬ 
tum of proof necessary to establish 
the wife's ownership of any other 
kind of property when that ownership 
is disputed, and clear, strong, and 
convincing proof is not required.— 
Sallmger v. Perry, 45 S.E. 360, 133 N. 
C. 35. 


Implied con-tract for improvements 
Married woman may forbid im¬ 
provements being made on her land, 
and, if she permits valuable improve¬ 
ments to be constructed, it takes but 
little evidence to burden her with im¬ 
plied contract.—Badger Lumber & 
Coal Co. V. Pugsley, 61 S.W.2d 425, 
227 Mo.App, 1203. 

91. Ala.—Pratt Land & Improve¬ 
ment Co. V, McClain. 33 So. 185, 135 
Ala. 452, 93 Am.S.R. 35—Stroup v. 
International Life Ins. Co., 118 So. 
752, 218 Ala. 382. 

Ill.—Sirois V. Sirois, 139 N.E. 874 308 
Ill. 453. 

Me.—Appeal of Garland, 136 A. 459, 
126 Me. 84, certiorari denied Peti¬ 
tion of Garland, 47 S.Ct. 769, 274 U. 
S. 759, 71 L.Ed. 1338. 

Miss.—Freeman v. Wilson. 51 Miss. 
329. 

N.Y.—Lanyon’s Detective Agency v. 

Cochrane, 199 N.T.S. 482. 

Pa.—Dublino v. Natale, 179 A. 821, 
118 Pa. Super. 301—Ponevyezh 

Building & Loan Ass’n v. Shandel- 
man, 170 A. 340, 111 Pa.Super. 423. 
30 C.J. p 943 note 48, p 1027 notes 
18—23—23 C.J. p 25 note 23. 

92. Ill.—Sirois v. Sirois, 139 NE 
874, 308 Ill. 453. 

93. Me.—Appeal of Garland, 136 A. 
459, 126 Me. 84, certiorari denied 
Petition of Garland, 47 S.Ct. 769, 
274 U.S. 759, 71 L.Ed. 1338. 

94. Pa.—Dublino v. Natale 179 A 
821, 118 Pa.Super. 301. 

95. Mo.—Washington Sav. Bank v. 
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Butchers' & Drovers' Bank, 31 S W. 
761, 130 Mo. 155. 

30 C.J. p 1027 note 23. 

96. Ala.—Myers v. Steenberg, 90 So. 
302, 206 Ala. 457. 

Pa.—Ponevyezh Building & Loan 
Ass'n v. Shandelman, 170 A 340, 
111 Pa.Super. 423. 

97. Md.—Hartman & Fehrenbach 
Brewing Co. v. Clark, 51 A. 291, 
94 Md. 520. 

23 C.J. p 25 note 23. 

98. Pa.—Keeney v. Good, 21 Pa. 349. 
30 C.J. p 1027 notes 18. 19. 

99. Tenn.—Illinois Central Ry. Co. 

I V. Solinsky, 12 Tenn.App. 389. 

1. Ala.—Stroup v. International Life 
Ins. Co., 118 So. 752, 218 Ala. 382. 

30 C.J. p 1027 note 21. 

2. Ala.—Gafford v. Speaker, 27 So. 
1003, 125 Ala. 498. 

3. Ga.—^Walker v. Perry, 188 S.E. 
546, 54 Ga.App. 537. 

4- Ky.—Alconi v. Powell, 60 S.W. 
520. 22 Ky.L. 1353. 

5. Ala.—^Williams v. Saks, 185 So. 
167, 236 Ala. 683. 

Okl.—Terrell v. Wheeler-Motter Mer¬ 
cantile Co., 294 P. 644, 147 Okl. 77. 

6, Ga.—Rhodes v. Gunn, 128 S.E. 
213, 34 Ga.App. 115. 

Ohio.—Highbee Co. v. Crum, 160 N.E. 

865, 27 Ohio App. 107. 

Okl.—^Anderson v. Neiman-Marcus 
Co., 95 P.2d 584, 185 Okl. 568. 

Vt.—La Pierre v. Halpin, 13 A.2d 281, 
111 Vt. 193. 
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wife supra § 275; agency or authority of husband 
for wife as to her separate estate supra § 291; mar¬ 
riage or nonmarriage infra § 441; community prop¬ 
erty infra § 550; suits for separate maintenance in¬ 
fra § 621; abandonment generally infra § 640; 
abandonment after marriage to avoid bastardy or 
seduction prosecution infra § 657; enticement and 
alienation infra § 689; and criminal conversation 
infra § 701. 

Surrounding facts and circumstances and the tes¬ 
timony of other witnesses may suffice to outweigh 
the positive testimony of husband or wife or both.7 
Evidence of a contract involving the husband or 
wife should be considered with all other facts and 
circumstances disclosed by the record in determin¬ 
ing the terms of, and parties to, the contract.^ A 
married woman’s special agreement to pay a claim 
need not be proved by direct evidence but may be 
shown by evidence of surrounding circumstances.^ 

Prima facie case. Production of an obligation 
signed by a married woman makes out a prima fa¬ 
cie case of her liability.lO 


b. Particular Matters 

General rules governing the weight and sufficiency 
of evidence in civil actions have been applied in actions 
involving husband and wife. 

Necessaries and family expenses. In an action 
against a husband for alleged necessaries furnished 
to his wife, a prima facie case is made out on show¬ 
ing that such necessaries were furnished to her,^^ 
and plaintiffs testimony as to the necessaries fur¬ 
nished need not be corroborated.^^ 

The sufficiency of evidence has been adjudicated 
with respect to the proof of various matters in¬ 
volved in determining rights and liabilities of the 
husband or wife for necessaries and family expens¬ 
es, such as that articles purchased by a wife, or 
services furnished at her request, were necessa¬ 
ries;^^ that purchases made by a wife were neces¬ 
sary household supplies that money borrow-ed by 
a wife was for necessaries that the husband 
failed to provide for his wife’s support and that 
the seller had no notice of an allowance to the wife 
by the husband.^'^ Other issues involving neces¬ 
saries as to wffiich the sufficiency of evidence has 
been adjudicated^^ include the extension of credit 


7. Ark.— Atkinson v. Thomas, 210 S. 

W. 779, 137 Ark. 47. 

30 C.J. P 1031 note 76. 

6. Ind.—Sluss V. Capitol Lumber 
Co., 14 N.E.2d 745, 105 Ind.App. 687. 

9 . N.Y.—Matter of Totten, 121 N. 
T.S. 942, 137 App.Div. 273. 

10. Pa.—Newtown Title & Trust Co. 
V. Underwood, 177 A. 27, 317 Pa. 
212—Farmers Nat. Bank of Ephra- 
ta V. Kyper, 48 Lanc.L.Rev. 211. 

11. Mo.—Pfenninger v.' Brevard, 

App., 129 S.W.2d 924. 

N.T.—^Daly’s Astoria Sanatorium v. 
Blair, 291 N.Y.S. 1006, 161 Misc. 
716. 

12. Mo.—Pfenninger v. Brevard, 

App., 129 S.W.2d 924. 

13. Evidence held sufficient 

Conn.—Baledes v. Greenbaum, 151 A. 
333, 112 Conn. 64. 

Ga.—Wright v. Universal Garage Co.. 
187 S.B. 718, 54 Ga.App. 323—Rich 
V. Belcher, 158 S.B. 643, 43 Ga.App. 
377—Adler v. Morrison, 82 S.E. 783, 
15 Ga.App. 139. 

Mo.—Pfenninger v. Brevard, App., 129 
S.W.2d 924. 

Evidence held insufficient 
Conn.—Cohn v. Snyder, 130 A. 100, 
102 Conn. 703. 

N.Y.—Lanyon’s Detective Agency v. 
Cochrane, 148 N.E. 520, 240 N.Y.S. 
274, 41 A.L.R. 1432, reversing 206 
N.Y.S. 392, 210 App.Div. 590, and 
reargument denied 150 N.E. 530, 241 
N.Y. 504. 

Okl.—^Anderson v. Neiman-Marcus 
Co.. 95 P.2d 584, 185 Okl. 568. 


14. Evidence held sufficient 

N.D.—Banner Mercantile Co. v. Hen¬ 
dricks, 138 N.W. 993, 24 N.D. 16. 

15. Evidence held sufficient 

Pa.—Children’s Aid Soc. v. Benford, 
26 Pa.Super. 555. 

Tex.—Desmond v. Dockery, Civ.App., 
116 S.W. 114. 

16. Evidence held insufficient 
Conn.—Cohn v. Snyder, 130 A. 100, 

102 Conn, 703. 

Okl.—Perry v. Myers, 259 P. 556, 
127 Okl. 27. 

30 C.J. p 1030 note 18 [a]. 

17. Evidence held sufficient 

Ga.—Adler v. Morrison, 82 S.E. 783, 
15 Ga.App. 139. 

18. Evidence held sufficient to show 

(1) Value of goods purchased or 
services rendered. 

Ill. —Carson Pirie Scott & Co. v. 

Stan wood, 228 Ill. App. 281. 

Vt.—^Hall V. Fletcher, 130 A. 685, 99 
Vt. 199. 

(2) Delivery of goods.—Carson 
Pirie Scott & Co. v. Stanwood, supra 

(3) That hospital services were 
necessary.—Iowa Methodist Hospital 
V. Utterback, Iowa, 6 N.W. 2d 284. 

(4) That a debt for which husband 
and wife were sued was contracted 
for necessary household supplies.— 
Banner Mercantile Co. v. Hendricks, 
138 N.W. 993, 24 N.D. 16. 

(5) That the husband alone con¬ 
tracted for the purchase of neces¬ 
saries sued for.—^Brouse v. Oliger, 36 

1 PaSuper. 399. 


(6) That the wife had authority 
to bind her husband in the purchase 
of family necessaries.—Bergh v. 
Crosby, 162 Ill.App. 536. 

(7) That the wife’s purchase was 
without the knowledge, authority, or 
approval of her husband. 

Ga.—Alexander v. Duffee-Preeman 
Furniture Co., 183 S.E. 86, 52 Ga 
App. 244. 

Wash.—Jones-Rosquist-Killen Co. v. 
Nelson, 167 P. 1130, 98 Wash. 539. 

(8) That the seller was not misled 
into the belief that the wife was 
acting as the husband's agent.— 
Jones-Rosquist-Killen Co. v. Nelson, 
supra. 

(9) That the necessaries were vol¬ 
untarily supplied by a third party or 
that payment therefor was made in¬ 
dependently of an express or implied 
contract to repay. 

Ga.—Cosby v. Wood, 195 S.E. 479, 57 
GaApp. 380—Lovett v. Allen, 129 
S.E. 897, 34 Ga.App. 385. 

N.J.—Levin v. Levin, 22 A.2d 8S5, 130 
N.J.Eq. 459, affirmed Levin v. Le¬ 
vine, 24 A.2d 849, 131 N.J.Eq. 474. 

(10) Other matters. 

Ark.—Oyler v. Semple, 260 S.W. 744, 
163 Ark. 620. 

Ga.—Cosby v. Wood, 195 S.E. 479, 
57 Ga.App. 380. 

Evidence held insufficient to show 

(1) That the husband expressly 
promised to pay for necessaries fur¬ 
nished his wife.—Oatman v. Watrous, 
105 N.Y.S. 174, 120 App.Div. 66. 

(2) That the husband promised to 
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to the husband,the extension of credit to the 
wife,-® notice not to give wife credit,®! and cohab¬ 
itation or separation of husband and wife.®® 

Pcrsonal injuries to wife; loss of services. In a 


C.J.S. 

husband’s action for loss of his wife’s services, there 
must be proof of some definite loss of her servic¬ 
es,®® and in the absence of proof of the amount of 
his damage, he cannot recover.®^ While proof of 


pay the amount lent to his wife for 
necessaries.—Reitman v. Scheyer, 165 
X.Y.S. 452. 

f3) Other matters. 

ni.—^Weinstein v. Lotsoff, 232 Ill.App. 
566. 

N.Y.—Manufacturers Trust Co. v. 
Gray, 16 N.E.2d 373, 278 N.Y. 380, 
117 A.L.R. 1176, modifying 297 N.Y. 
S. 184, 251 App.Div. 482, motion 
granted 298 N.Y.S. 1020, 252 App. 
Div. 756, motion denied 14 N.E.2d 
182, 277 N.Y. 600. 

19. Svidence held snfflcient 

(1) To show that necessaries were 
furnished to the wife on the hus¬ 
band’s credit. 

N.Y.—^Anonymous, 48 N.Y.S. 277, 21 
Misc. 656. 

Okl.—Schiefer v. Wilson, 42 P.2d 263, 
171 Okl. 119. 

Yt.—La Pierre v. Halpin, 13 A.2d 281, 
111 Vt. 193. 

(2) To show that loan was made 
to husband and not on wife's credit. 
—Pickett’s Estate v. Pickett, 158 A. 
29, 162 Md. 10. 

(3) To authorize finding that sale 
of coat and fur to wife was not made 
on husband’s credit but was under 
arrangement whereby wife borrowed 
money from a bank with plaintiff’s 
indorsement.—Drake v. J. P. Allen & 
Co., Ga.App., 25 S.E.2d 83. 

(4) To authorize finding that third j 
party incurred expenses on husband's 
behalf rather than on third party’s 
individual account.—Harris v. Berry, 
174 S.E. 813, 48 Ga.App. 235. 

Evidence held insnflcient 

(1) To show that necessaries were 
given to the wife on the husband's 
credit. 

Ga.—^Alexander v. Duffee-Preeman 
Furniture Co., 183 S.E. 86, 52 Ga 
App. 244. 

Ohio.—^William Taylor Sons & Co. v. 
Burton, 188 N.E. 874, 46 Ohio App. 
398. 

Okl.—^Anderson v. Neiman-Marcus 
Co., 95 P.2d 584, 185 Okl. 568—Per¬ 
ry V. Myers, 259 P. 556, 127 Okl. 27. 

30 C.J. p 1030 note 29 [a]. 

(2) To show that seller intended to 
look for payment to husband rather 
than to wife.—Henri Bendel, Inc. v 
Edeson, 210 N.Y.S. 141, 125 Misc. 433.’ 

(3) To justify conclusion that 
plaintiff did not rely on husband’s 
credit-Rochester General Hospital 
V. Ingstrum, 13 N.Y.S.2a 792, 171 
Misc. 288, reversing 298 N.Y.S* 603 
164 Misc. 148. 

Evidence that husband paid part of 
bills, in suit against wife for pur¬ 
chases made, although considered on 


Question whether bill was his, is not 
conclusive.—Higbee Co. v. Crum, 160 
N.E. 865, 27 Ohio App. 107. 

20. Primary evidence of contract 
Wife cannot be made liable for 
necessaries by subsequent declara¬ 
tions alone, without primary evidence 
of facts tending to raise contract to 
bind her separate estate.—Dublino v. 
Natale, 179 A. 821, 118 Pa.Super. 301. 

I Evidence held sufficient to show 

( 1 ) That necessaries purchased by 
a wife were sold on her own credit. 
Ga.—Alexander v. Diiffee-Freeman 

Furniture Co., 183 S E. 86 , 52 Ga. 
App. 244—Hutchings v. Snyder, 176 
S.E. 794, 49 Ga.App. 551. 

N.Y.—Rowe V. Havens, 7 N.Y.S.2d 4, 
255 App.Div. 826. 

—Hagedorn v. Haber, 65 Pa.Super. 
179. 

( 2 ) That the wife purchased the 
goods sued for on her separate ac¬ 
count and not on her husband's cred¬ 
it. 

Ala.—Tullis V. Naohman & Meertief, 
107 So. 224, 21 Ala.App. 257. 
N-Y.—Henri Bendel, Inc., v. Edeson, 
210 N.Y.S. 141, 125 Misc. 433. 

Ohio.—^Higbee Co. v. Crum, 160 N.E. 
865, 27 Ohio App. 107. 

(3) That family supplies were fur¬ 
nished on defendant married woman's 
promise to pay.—Adair v. Arendt, 190 
S.W. 445, 126 Ark. 246. 

(4) That medical services were 
rendered to a member of the family 
on the credit of the wife and not on 
the credit of her husband. 

Md,—Pickett’s Estate v. Pickett, 158 
A. 29, 162 Md. 10. 

N.Y.—Moore v. Murphy, 14 N.Y.S. 2 d 
421, 171 Misc. 677—Ellison v. Ses¬ 
sions, 18 N.Y.S. 108. 

<5) That defendant wife promised 
to pay for medicines and medical 
services rendered her.—Nelson v 
Spaulding, 39 N.E. 168, 11 Ind.App.’ 
453. 

( 6 ) That advancement was not 
made on wife’s contract, express or 
implied.—Pickett's Estate v. Pickett, 
supra. 

Evidence held insufficient to show 

( 1 ) That family supplies or neces¬ 
saries were furnished to a wife on 
her credit. 

Ky.—Gatewood v. Duff, 6 Ky.Op. 244 . 
N.Y.—Blendermann v. Wray ill N 
Y.S. 827, 60 Misc. 117. 

Pa.—Dublino v. Natale, 179 A. 821, 

118 Pa, Super. 301. 

Wis.—Clark v. Tenneson, 130 N.W. 
895, 146 Wis. 65, 33 L.R.A.,N.S.! 
426, Ann.Cas.l912C 141. 

( 2 ) That family necessaries pur- 
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chased by a wife living- with her hus¬ 
band were purchased on her own ac¬ 
count. 

Ga.—Drake v. J. P. Allen & Co., Apn 
25 S.E.2d 83. 

N.Y.—Valois v. Gardner, 106 
808, 122 App.Div. 245. 

(3) That a wife agreed that she 
or her property should be bound for 

I supplies furnished to the family. 

—Brazen v. Hearn, 127 S.E *.’479 
33 Ga.App. 490. ’ 

Tenn.—Dismukes v. Shafer. Ch 54 
S.W. 671. • 

(4) That board and lodging were 
furnished to a wife on her express 
agreement and not as agent of her 
husband.—Ruhl v. Heintze, 89 N.Y.S. 
1031, 97 App.Div. 442. 

21 . Evidence held sufficient to show 
that husband gave notice to trades¬ 
men not to sell to his wife on his 
account.—Perry v. Myers, 259 P 556 
127 Okl. 27. 

22 . Evidence held sufficient to show 

(1) That husband was living to- 
Igether with his wife when necessa¬ 
ries were furnished to her.—Rich v. 
Belcher, 158 S.E. 643, 43 Ga.App. 377 , 

( 2 ) That husband had abandoned 

his wife when necessaries were fur¬ 
nished to her.—Rumney v. Keyes 7 
N.H. 571. ’ 

(3) That physician rendering pro¬ 
fessional services to the wife knew 
she was living apart from her hus¬ 
band.—Steele v. Leyhan, 210 Ill.App. 
201 . 

Evidence held insnfficient 

(1) To show desertion.—Iowa 
Methodist Hospital v. Utter back, 
Iowa, 6 N.W.2d 284. 

(2) To justify desertion.—Manu¬ 
facturers Trust Co. V. Gray, 16 N.E. 
2d 373, 278 N.Y. 380, 117 A.L.R. II 76 , 
modifying 297 N.Y.S. 184, 251 App. 
Div. 482, motion granted 298 N.Y.S. 
1020, 252 App.Div. 756, motion denied 
14 N.E.2d 182, 277 N.Y. 600. 

(3) To show that there had been 
a separation between defendant hus¬ 
band and his wife when plaintiff phy¬ 
sician rendered professional services 
to her.-Reahard v. Miller, 179 P. 157, 

66 Colo. 80. 

(4) Mere proof of separation of 
husband and wife does not relieve 
husband of liability for medical serv¬ 
ices rendered wife.—Daly's Astoria 
Sanatorium v. Blair, 291 N.Y.S. 1006, 
161 Misc. 716. 

23. Tenn.—Illinois Central Ry. Co. v. 
Solinsky, 12 Tenn.App. 389. 

24. La.—Smith v. Robinson, 76 So. 
255, 142 La. 104. 
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the value of the loss of such services has been re¬ 
quired, in order to recover therefor,25 under other 
authorities it is sufficient to show the wife’s disa¬ 
bility from performing services, although there is 
no direct evidence of the value of her services,26 
damages being inferable from the fact of loss of so- 
ciety.27 A husband need not testify in an action to 
recover damages for injuries sustained by his wife 
where there was other evidence of the expenses in¬ 
curred in consequence of the injuries.28 Where 
husband and wife seek recovery for their separate 
personal injuries resulting from a third party’s neg¬ 
ligence, the wife is not bound in her case by the 
testimony of her husband.29 

In actions involving personal injuries to a wife, 
the sufficiency of evidence has been adjudicated as 
to the husband’s right of recovery,30 and the value 
of the wife’s services,31 and to show that plaintiff 
was a single woman when she received the injuries 
sued for,32 that the wife was malingering and at¬ 


tempting to defraud defendant,33 and that the per¬ 
sonal injuries suffered had caused damage to the 
wife’s separate business and individual earnings. 

Tort liability. The sufficiency of evidence has 
been adjudicated as to matters involved in the torts 
of a husband or wife, such as the wife’s liability for 
her husband’s negligence,35 participation of the hus¬ 
band in his wife’s tort,3® liability of defendant, a 
deserted wife, for rent and damages to premises oc¬ 
cupied by husband and wife,3*^ whether a wife’s neg¬ 
ligence in operating her husband’s automobile oc¬ 
curred in the prosecution of his affairs,3S and wheth¬ 
er goods intrusted to defendant husband and wife 
were lost or stolen by reason of their negligence.33 

Suretyship. The sufficiency of evidence has been 
adjudicated with respect to the proof of various 
matters concerning the status of a married woman 
as a principal or surety, such as that an instrument 
signed by a married woman was a contract 
of suretyships*^ and that the other party knew 


25. Neb.—Glandt v. Ricceri, 242 N. 
W. 363, 123 Neb. 126. 

26. Ind.—Hooper v. Preuss, 37 N.E. 
2d 687. 109 Ind.App. 638. 

Mo.— Hengelsberg v. Cushingr, App., 
61 S.W.2d 203—Baldwin v. Kansas 
City Rys. Co., App., 231 S.W. 280— 
Bruce v. United Rys. Co. of St. 
Louis, 158 S.W. 102, 175 Mo.App. 
568. 

Pa.—Burchfield v. Price, 5 Sch.Reg. 
146. 

Tex.—Weadock v. Denham, Civ.App., 
299 S.W. 301. 

Mathematical accnxacy 

It is not essential to the right 
of recovery for wife’s impaired ca¬ 
pacity to perform her household du¬ 
ties that the pecuniary value be 
shown with any mathematical ac¬ 
curacy or in dollars and cents.—City 
of Ft. Worth V. Weisler, Tex.Civ.App., 
212 S.W. 280. 

Presumption of jury’s knowledge 

(1) Jurors may be presumed to be 
reasonably familiar with the value 
of a housewife’s services.—Gotsch v. 
Market St. Ry., 265 P. 268, 89 Cal. 
App. 477. 

(2) Husband may recover without 
establishing pecuniary value of serv¬ 
ices, society, and companionship of 
wife, lost through her tortious in¬ 
jury by another, the jury being en¬ 
titled to assess damages from their 
knowledge and experience as ap¬ 
plied to the circumstances of the 
case.—Aderhold v. Stewart, 46 P.2d 
346, 172 Okl. 77. 

27. Mo.—Baldwin v. Kansas City 
Rys. Co., App., 231 S.W. 280. 

28. N.J.—Herman v. Home Owners’ 
Loan Corporation, 200 A. 742, 120 
N.J.Law 437, affirmed 4 A.2d 281. 
122 N.J.Law 94. 


29. Mass.—Knowles v. Cashman, 24 
N.E.2d 973, 305 Mass. 56. 

30. Evidence held sufficient 

(1) To authorize verdict for hus¬ 
band. 

Ark.—Steed v. Wright, 18 S.W.2d 340, 
179 Ark. 812. 

Ga.—Brewer v. Interstate Life & Ac¬ 
cident Co., 193 S.E. 909, 56 Ga.App. 
720. 

(2) To justify amount of recovery. 
—Steed V. Wright, 18 S.W.2d 340, 
179 Ark. 812. 

(3) To sustain verdict denying re¬ 
covery to husband.—Stevens v. 
Frank, 30 A.2d 161, 151 Pa.Super. 222. 

Evidence held insufficient to sus¬ 
tain verdict for husband’s loss of 
wife’s services. 

Cal,—Sherwood v. Thomas, 12 P.2d 
6-76, 124 Cal.App. 450. 1 

Tenn.—Illinois Central Ry. Co. v. 
Solinsky, 12 Tenn.App. 389. 

31. Evidence held sufficient 

Mich.—Gregory v. Oakland Motor Car 
Co., 147 N.W. 614, 181 Mich. 101. 
30 C.J. p 1029 note 2 [a]. 

Evidence held insufficient 

Mo.—Hendricks v. Butcher, 129 S.W. 

431, 144 Mo.App. 671. 

30 C.J. P 1029 note 2 [b]. 

Special proof not required 
Tex.—Southland-Greyhound Lines v. 
Gotten, Civ.App., 55 S.W.2d 1066, 
reversed on other grounds, 91 S.W. 
2d 326, 126 Tex. 596. 

32. Evidence held sufficient 

Mo.—Patterson v. Springfield Tract. 
Co., 163 S.W. 955, 178 Mo.App. 250. 

33. Evidence held sufficient 

Tex.—Bryning v. Missouri, K. & T. R. 
Co., Civ.App., 167 S.W, 826. 
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34. Evidence held insufficient 

Wis.—Skow v. Green Bay & W. R. 
Co.. 123 N.W. 138, 141 Wis. 21. 

35. Evidence held sufficient 

N.C.—Richardson v. Llbes, 123 S.E. 
306, 188 N.C. 112. 

36. Evidence held insufficient 
Mich.—Sweezy v. Fisher, 105 N.W. 

749, 142 Mich. 258. 

37. Evidence held insufficient 

j^Io.—Sickel V. Davis, App., 200 S.W. 
127. 

38. Evidence held insufficient 

N.T.—Duffy V. Ascher, 181 N.T.S. 934, 
191 App.Div. 918. 

39. Evidence held insufficient 

Mo. — ^Wall V. Weiler, App., 200 S.W. 
731. 

40. Evidence held sufficient 

Ala.—^Williams v. Saks, 185 So. 167, 
236 Ala. 683—Ex parte Lacy, 168 
So. 554, 232 Ala. 525—Continental 
Life Ins. Co. of St. Louis, Mo., v. 
Brandt. 154 So. 903, 228 Ala. 5T0— 
Fourth Nat. Bank v. Woolf oik, 125 
So. 217, 220 Ala. 344. 

Qa.—General Chemical Co. v. Porter, 
App., 24 S.E.2d 140—Borders v. 
Gladney, 4 S.E.2d 736, 60 Ga.App. 
692. 

Ill.— Sparta Building & Loan Ass’n v. 
Renfro’s Estate, 4 N.E.2d 888, 287 
IlLApp. 303. 

Ky.—^Allen v. Wireman, 47 S.W.2d 
928, 243 Ky. 156—Simmons v. Max- 
ey, 47 S.W.2d 530, 242 Ky. 728— 
People’s Bank v. Baker, 38 S.W.2d 
225, 238 Ky. 473—Farmers’ & Trad¬ 
ers’ Bank v. Thixton, Millett & Co., 
250 S.W. 504, 199 Ky. 69—Baskett 
V. Rudy, 239 S.W. 797, 194 Ky. 411. 
Mich.— Dowagiac Nat. Bank v. Mazer, 
280 N.W. 86. 285 Mich. 1. 

Pa.—Munn v. Lorch, 156 A. 97, 305 
Pa. 55—Harr v. Mahalsky, 33 Luz. 



§ 440 


HUSBAND AND WIFE 


that the instrument was a contract of suretyship 
that transactions were mere colorable transactions to 
circumvent the prohibition of a married woman 
from becoming a surety for her husband;'^- that a 
married woman was a principal in the transaction, 
and not a surety that a married woman was es¬ 
topped to set up that she signed a note as surety 
that a married woman’s note was the assumption 
of her husband’s debt;'^® that consideration passed 


41 C.J.S. 

to defendant wife for her note;^^ and as to other 
issues regarding a married woman as surety.^? 

Transactions between hivsband and wife. The 
sufficiency of evidence has been adjudicated with re¬ 
spect to various matters involved in transactions 
between a husband and wife, such as contracts,^^ 
including antenuptial contracts^S and contracts \o 
convey realty bills and notes ;5i conversion by 


Leg-.Reg-. 65—Merritt v. Brady, 32 
Luz.Leg.RGg. 55. 

30 C.J. p 102S note 28 [a]. 

EvidexLce held insuficient 
Ala.—Stroup v. International Life 
Ins. Co., IIS So. 752, 21S Ala. 3S2 
—Myers v. Steenberg, 90 So. 302, 
206 Ala. 457. 

Ga.—Sweat & Gaskins v. Williamson, 
195 S.E. 408, 1S5 Ga. 495—Gay v. 
Johnson, App., 21 S.E.2d 870— 
Hartsfield Co. v. Wilkins, 197 S.E. 
79, 57 GaApp, SSS—Tuck v. Kel- 
lum, 137 S.E. 102. 36 Ga.App. 465. 
Ind.—Crews v. Mutual Ben. Life Ins. 

Co., S N’.E.2d 390, 104 Ind.App. 183. 
Ky.—Kelemen v. Citizens* Bank of 
Cumberland’s Liquidating Agent, 82 
S.W.2d 355, 259 Ky. 292. 

Md.—Cunningham v. Cunningham, 
148 A. 444, 158 Md. 372, 67 A.L.R. 
1176. 

Pa.—Ponevyezh Building and Loan 
Ass’n V. Shandelman, 170 A. 340, 
111 Pa.Super. 423. 

30 C.J. p 1028 note 28 [b]. 

BvidezLce held conclusive that wife 
signed note as surety. 

Ga.—Rhodes v. Gunn, 128 S.E. 213, 
34 Ga.App. 115. 

Ky.—Clark County Nat. Bank v. Al¬ 
len, 90 S.W.2d 17, 262 Ky, 236. 

41. Evidence held sufficient 

Ga.—Borders v. Gladney, 4 S.E.2d 
736, 60 Ga.App. 692—Allmond v. 
Mount Vernon Bank, 192 S.E. 239, 
56 Ga.App. 169—Tuck v. Kellum, 
137 S.E. 102, 36 GaApp. 465. 

Ind.—Opperman v. Citizens’ Bank, 85 
N.E. 991, 44 Ind.App. 401. 

Evidence held insufficient 
Ala.—GrifRn v. Dawsey, 72 So. 32, 196 
Ala. 218. 

20 C.J. p 1028 note 28 [b]. 

42. Evidence held sufficient 

Ga.—Simmons Hardware Co. v. Tim¬ 
mons, 179 S.E. 726, 180 Ga. 531. 

Ky.—^Allen v. Wireman, 47 S.W.2d 
928, 243 Ky. 156. 

Pa,—Munn v. Lorch, 156 A. 97, 305 
Pa. 55. 

Evidence held insufficient 

Ga.—Kelley v. Waters, 9 S.E.2d 194, 

62 Ga.App. 655—Hartsfield Co. v. 
Wilkins, 197 S.E. 79, 59 Ga.App 
888 . 

43. Evidence held sufficient 

Ala.—^Head v. Carroll, 163 So. 328, 230 
Ala. 688—Lester v. Jacobs, 103 So 
682, 212 Ala. 614. 


Ga—Meeks v. Withers, 184 S.E. 604, 
181 Ga. 787—Roan v. Union Cen¬ 
tral Life Ins. Co., 182 S.E. 21, 181 
Ga. 335—Gay v. Johnson, App., 21 
S.E.2d 870—Kelley v. Waters, 9 S. 
E.2d 194, 62 Ga.App. 655—Allmond 

V. Mount Vernon Bank, 192 S E. 

239, 56 Ga.App. 169—Walker v. 

Perry, 188 S.E. 546, 54 Ga.App. 537 
—Pickett V. Bank of Ellijay, 186 
S.E. 746, 53 Ga.App. 607, conform¬ 
ing to answers to certified ques¬ 
tions 186 S.E. 426, 182 Ga. 540— 
Tuggle v. Duke, 157 S.E. 224, 42 
Ga.App. 634—^Landrum v. Leach- 
man. 123 S.E. 915, 32 Ga.App. 471. 

Ind.—Crews v. Mutual Ben. Life Ins. 

Co., 8 N.E.2d 390, 104 Ind.App. 183. 
Ky.—Zimlich v. Gettler’s Ex'rs, 110 S. 

W. 2d 442, 270 Ky. 632—Redmon v. 
First Nat. Bank, 76 S.W.2d 933, 256 
Ky. 659. 

30 C.J. p 1028 note 30 [a]. 

Evidence held insufficient 
Ind.—Standard Brewery v. Lacanski, 
111 N.E. 80, 60 Ind.App. 499. 
Conclusiveness of evidence 

(1) Married woman’s signature on 
note with husband’s as apparent 
maker is prima facie, but not conclu¬ 
sive, evidence of her liability as prin¬ 
cipal rather than as surety.—Love- 
lady V. Moss, 179 S.E. 168, 50 Ga.App. 
652. 

(2) Fact that wife’s name was 
signed to note before husband’s is 
not conclusive that she was princi¬ 
pal.—People’s Bank v. Baker, 38 S. 
W.2d 225, 238 Ky. 473. 

44. Evidence held sufficient 

Ind.—McKay v. Corwine, 119 N.E. 

471, 69 Ind.App. 208. 

30 C.J. p 1028 note 32 [a]. 

45. Evidence held sufficient 

Ga.—Sims v. Scheussler, 64 S.E. 99, 

5 Ga.App. 850. 

Evidence held insufficient 
Ga.—Merchants’ & Farmers’ Bank v. 
McMullen, 64 S.E. 657, 132 Ga 
584—Planters’ Bank v. Ware, 109 S. 

E. 678, 27 Ga.App. 719. 

46. Evidence held insufficient 
Ky.—Clark County Nat. Bank v. Al¬ 
len, 90 S.W.2d 17, 262 Ky. 236. 

Mich.—Judd v. Judd, 154 NW 31 
187 Mich. 612. 

47. Evidence held sufficient 

Ga.—Gay v. Johnson, App., 21 S.E.2d 
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^ 870—^Allmond v. Mount Vernon 

Bank, 186 S.E. 581, 54 Ga.App. 565. 

48. Evidence held sufficient 

(1) To entitle wife to recovery 
against husband.—Rmey v. Riney 
Mo.App., 117 S.\V.2d 698. 

(2) To establish agreement be¬ 
tween husband and wife for creation 
of joint account, the fund, on death 
of either, to belong to the survivor. 
—Asche V. Matthews, 18 P.2d 177 126 
Kan. 740. 

(3) To show that no contract was, 
j as alleged, entered into between hus¬ 
band and wife.—Alexander v. Alex¬ 
ander, 58 P.2d 1265, 154 Or. 317 . 

(4) To sustain finding that there 
was an agreement between husband 
and wife as to investment of funds. 
—Marker v. Marker, 143 A. 830 103 
N.J.Eq. 538. 

Evidence held insufficient 

(1) To show an agreement between 
husband and wife that certain prop¬ 
erty, on the death of either, should 
belong to the survivor.—^Wilson v. 
Mullins, Ky., 119 S.W. 1180. 

(2) To show an agreement between 
husband and wife whereby he gave 
certain property to her.—Parrish v. 
Williams, Tex.Civ.App., 53 S.W. 79. 

(3) To sustain burden of showing 
consideration for assignment of life- 
insurance policy to wife.—Tebbetts v. 
Tebbetts, 127 A. 720, 124 Me. 262. 

49. Evidence held sufficient to show 
transfer of property by husband to 
wife pursuant to antenuptial agree¬ 
ment or as a gift.—Baker v. Baker, 
34 N.Y.S.2d 665, 264 App.Div. 811. 

Evidence held insufficient to show 
that a contract was made between 
husband and wife prior to marriage 
by which the wife was to pay certain 
sums to the husband.—In re Simon¬ 
son, 160 N.W. 1040, 164 Wis. 590. 

50. Evidence held insufficient to es¬ 
tablish contract, as alleged, between 
husband and wife.—Edmonds v. Ed¬ 
monds, 124 S.E. 415, 139 Va. 652. 

51. Evidence held sufficient 

(1) To prove want or failure of 
consideration. 

Cal.—Doyle v. Doyle, 186 P. 188, 44- 
Cal.App. 259. 

Neb.—Tost V. Yost, 247 N.W. 583, 124 
Neb. 608. 

(2) To show that the consideration. 
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liusband of his wife’s property ;52 use of plaintiff 
^vife’s money by defendant husband iQ^^ns and ad¬ 
vances partnership transfer of personalty ;56 
conveyance by husband to wife;®*^ mortgage by 
wife to husband reduction of certain property 
■by the husband into his possession with the wife’s 
assent surrender of earnings of minor child by 
husband to wife;®® and other matters.®^ 


Wife's separate estate and obligations. The suf¬ 
ficiency of evidence has been adjudicated with re¬ 
spect to various matters involving a wife’s separate 
estate or obligations, such as whether a wife had 
a separate estate;®- whether debts were contracted 
for the benefit of the wife’s separate estate,®® or on 
the credit of her separate estate,®*^ or with intent to 
bind or charge it:®® whether the consideration for 


of a husband’s note to his wife was 
money lent by her to him —Hendrick¬ 
son V. Hendrickson, 198 Ill.App. 442. 
Evidence held insufficient 

(1) To support finding as to what 
consideration was given for wife’s 
mote to husband.—Davis v. Davis, 21 
A.2d 393, 128 Conn. 243. 

(2) To sustain burden as to extent 
of failure of consideration.—Bear v. 
Bear, 162 N.E. 711, 29 Ohio App. 272. 

52. Evidence held sufficient to show 
that property alleged to have been 
converted by the husband was his 
wife’s property.—Fuss v. Fuss, 48 Pa. 
Super. 482. 

Evidence held insufficient to show 
conversion. 

Iowa.—Junger v. Soldier Valley Sav. 
Bank of Soldier, 223 N.W. 381, 208 
Iowa 336. 

N.T.—Dietz V. Dietz, 135 N.Y.S. 1075. 

53. Evidence held sufficient 

Mo.—Bentley v. Bentley, 172 S.W. 

486, 185 Mo.App. 586. 

34. Evidence held sufficient 

(1) To establish husband’s defense 
of payment of loan by wife.—Klee v. 
Klee, 20 A.2d 659, 130 N.J.Bq. 31. 

(2) To show that an agreement 
was made by a wife that her husband 
need not repay money lent to him 
by her if he should be ousted from 
possession of the house.—Parkinson 
V. Parkinson, 61 Pa.Super. 279. 

(3) To show that loans were made 
by a wife to her husband.—Dunham 
V. Adams, 88 A. 696, 82 N.J.Eq. 265. 

(4) To sustain finding that money 
advanced by wife to husband was a 
loan.—Justice v. Justice, 12 A.2d 893, 
127 N.J.Eq. 374. 

Evidence held insufficient to show 
that money advanced by a wife to 
her husband was not a loan but was 
to be invested by him.—Riker v. Ri- 
ker, 92 A. 586, 83 N.J.Eq. 198, affirmed 
92 A. 586, 83 N.J.Eq. 693. 

55. Evidence held sufficient to show 

(1) That a partnership existed be¬ 
tween husband and wife. 

Ky.—Smith v. Butt & Hardin, 135 S. 
W.2d 67. 281 Ky. 127—Redmon v. 
First Nat. Bank, 76 S.W.2d 933. 256 
Ky. 659. 

IVis.—Sparks v. Kuss, 216 N.W. 929, 
195 Wis. 378, modified on other 
grounds 218 N.W. 208, 195 Wis. 378. 

(2) That defendant wife was a sole 
Irader and not a partner with her 


husband.—Johnson v. Costigan, 81 N. 
W. 559, 122 Mich. 596. 

Evidence held insufficient 

(1) To show that partnership ex¬ 
isted between husband and wife.— 
Bennett v. Bennett, 163 P. 814, 83 Or. 
326. 

(2) To warrant judgment for wife 
because she retired as a partner from 
firm.—^R. C. Poage Milling Co. v. Jo¬ 
seph Howard & Co.. 13 S.W.2d 266, 227 
Ky. 353. 

56. Evidence held sufficient to war¬ 
rant finding that husband’s or wife’s 
transfer to spouse was in the nature 
of a trust. 

N.J.—Schuler v. Schuler, 168 A. 468, 
114 N.J.Eq. 220. 

Pa.—^Werle v. Werle, 1 A.2d 244, 332 
Pa. 49. 

Evidence held insufficient to warrant 

(1) Inference that title was to be 
transferred from one spouse to the 
other.—MacKenzie v. MacKenzie, 28 
N.E.2d 236, 306 Mass. 291. 

(2) Setting aside transfer or as¬ 
signment from one spouse to the oth¬ 
er.—Denison v. Polk, 286 N.W. 143, 
289 Mich. 23. 

57. Evidence held sufficient 

(1) To establish that wife held the 
property in trust for her husband. 

Mo.—Rezabek v. Rezabek, 192 S.W. 

107, 196 Mo.App. 673. 

N.J.—Szpak v. Szpak, 168 A. 386, 114 
N.J.Eq. 143. 

(2) To show that a wife took a 
deed to land from her husband and 
held an undivided part thereof for his 
use and benefit.—^Hagan v. Hagan, 159 
P. 825, 31 CaLApp. 36. 

Evidence held insufficient to show 

(1) Delivery of deed in escrow.— 
Brown v. Brown, 16 S.E.2d 853, 192 
Ga. 852. 

(2) That a conveyance by a hus¬ 
band to his wufe was made with in¬ 
tent to defraud his creditors.—De 
Loach V. Sarratt, 33 S.E. 2, 35 S.E. 
441, 55 S.C. 254. 

Corroboration 

In an action to set aside a deed of 
trust given by a husband to his wife, 
where the existence of a debt from 
the husband to the "wife is sought to 
be established, it is necessary to have 
some corroborating testimony, and 
their testimony alone is not sufficient 
to establish the debt.—Farmers Bank 
of Lynchburg v. Farrar, 4 Tenn.App. 
186. 


58. Evidence held sufficient to show 
that the sole consideration for a 
mortgage given by a wife to her 
husband was that he would make no 
contest in her divorce suit if the lat¬ 
ter was further prosecuted.—Berge- 
vin v. Bergevin, 170 N.W. 820, 168 
Wis. 466. 

59. Evidence held insufficient 

Ohio.—Miller v. McLean, 11 Ohio Cir. 
CtN.S. 424. 31 Ohio Cir.Ct. 64. 

60. Ga.—Central of Georgia Ry. Co. 
V. Cheney, 93 S.E. 42, 20 Ga.App. 
393. 

61. Evidence held sufficient 

Ga.—Bacon v. Bacon, 133 S.E. 512, 161 
Ga. 978. 

Ill.—Walker v. Walker, 17 N.E.2d 567, 
369 Ill. 627, certiorari denied 59 S. 
Ct 774, 306 U.S. 657, S3 L.Ed. 1054. 
N.J.—Stewart v. Stewart, 20 A.2d 1, 
129 N.J.Eq. 481. 

RI.—Kahnovsky v. Kahnovsky, 21 A. 

2d 569, 67 R.I. 208. 

Evidence held insufficient 
Me.—Anthony v. Anthony, 188 A. 724, 
135 Me. 54. 

Adverse possession 

Evidence supported finding that 
plaintiff had abandoned his wife and 
children, so that possession of plain¬ 
tiff’s property by wife and a daugh¬ 
ter to whom wife conveyed property 
was adverse to plaintiff.—Nichols v. 
York, 13 S.E.2d 565, 219 N C. 262. 

62. Evidence held sufficient 

N.Y.—Patteson v. Whitlock, 1 N.Y.S. 
2, 14 Daly 497—Ellison v. Sessions, 
18 N.Y.S. 108. 

63. Evidence held sufficient 

Idaho.—McFarland v. Johnson, 127 P. 
911, 22 Idaho 694. 

Neb.—Federal Land Bank of Omaha 
V. Plumer, 297 N.W. 541, 139 Neb. 
301. 

Evidence held insufficient 
Ark.—Chittim v. Armour, 188 S.W. 
809, 125 Ark. 408. 

N.Y.—Saratoga County Bank v. 

Pruyn, 90 N.Y. 250. 

64. Evidence held sufficient 

N.Y.—Mollineaux v. Clapp, 90 N.Y.S. 

880, 99 App.Div. 543. 

Pa.—Kind v. Bodek, 68 Pa.Super. 517. 

65. Evidence held sufficient 

Neb.—Federal Land Bank of Omaha 
v. Plumer, 297 N.W. 541, 139 Neb. 
301. 

Evidence held insufficient 
Neb.—Fidelity and Deposit Co. 


951 



§ 440 


HrSBAND AND WIFE 


41 C.J.S. 


the wife’s note was a benefit to her separate prop- 
erty;®'^ whether money obtained on a note by hus¬ 
band and wife was for her use in connection with 
her separate estate;®" whether a married woman 
ordered or purchased the goods for which suit was 
brought;®^ and whether property was purchased 


with the wife’s money.®® Other matters involving a 
wife’s separate estate or obligations as to which the 
sufficiency of evidence has been adjudged^O include 
matters involving earnings of the wife,^! improve¬ 
ments and materials furnished,*^2 notes, "3 


E-apidus, 2S6 X-W. 386, 136 Xeb. 
473—John Fletcher College v. Fail¬ 
ing’s Estate, 23 S X.W. 750, 121 Xeb. 
847—Bentley v. Bentley, 101 N.W. 
976, 72 Xeb. SOS. 

66. Evidence held snfSLcient 

Ga.—Morris v. International Agricul¬ 
tural Corporation, 1S6 S.E. 583, 53 
Ga.App. 517. 

Mich.—^^Vebb v. Feathers, 78 N.W. 

550, 119 Mich. 473. 

ZSvideiLce held ixLsnfSlciezit 
Mich.—Mutual Ben. L. Ins. Co. v. 
Wayne County Sav. Bank, 35 N.W. 
853, 68 Mich. 116. 

67. Evidence held sufScient 

Mich.—^Xational Lumberman’s Bank 

V. Miller, 91 X.W. 1024, 131 Mich. 
564, 100 Am.S.R. 623. 

68. Evidence held insufficient 
Mich-—Hoffman v. Goldsmith, 91 X. 

W. loS, 131 Mich. 293. 

N-T.—Meinck v. Pudlin, 156 N.Y.S. 
768. 

68. Evidence held sufficient 
Kan.—Parker v. McLain, 141 P. 579, 
92 Kan. 554. 

70. Evidence held sufficient to show 

(1) A personal contract by wife 
to pay a domestic servant her wages 
after separation of husband and 
wife.—^Wisnom v. McCarthy, 192 P. 
337, 48 Cal.App. 697. 

(2) That married woman under¬ 
stood nature of transaction.—Hinds- 
man v. Morris, 174 S.E. 639, 49 Ga. 
App. 199. 

(3) That married woman employed 
one who performed services on her 
separate property with her knowl¬ 
edge.—Maynard v. Fabyan, 166 N’.E. 
629. 267 Mass. 312. 

(4) That plaintiff wife’s husband 
consented to her contract with de¬ 
fendant.—Shaw v. Faires, Tex.Civ. 
App., 165 S.W.’SOl. 

(5) That a contract concerning an 
interest in the wife’s property, made 
by her husband, was abrogated by 
subsequent contract between all the 
parties and a corporation.—^Denman 
V. Wilder, 87 So. 243, 148 La. 481. 

(6) Other matters. 

Ga.—Phelps v. House, 21 S.E.2d 522, 
67 Ga.App. 872. 

Ky.—Clay City Nat. Bank v. Bush, 
133 S.W.2d 522, 280 Ky. 406. 

N.C.—^Vandiford v. Humphrey, 51 S. 

E. 893, 139 N.C. 65. 

Evidence held insufficient to show 
(1) That certain money for which 
a wife sued was her property.—^Boel- 


ter V. Crist, 157 N.W. 115, 33 N.D. 
331. 

(2) That husband agreed to pay 
taxes on his wife’s separate property. 
—Rau V. Rowe, 182 S.W. 846. 168 Ky. 
704. 

71. Evidence held sufficient to prove 
that husband and wife agreed that 
her earnings should be her separate 
property.—Gage v. Gage, 138 P. 886, 
78 Wash. 262. 

Evidence held insufficient to show 
that defendant, sued by a married 
woman for services, knew of ar¬ 
rangements between her and her hus¬ 
band whereby she was to have her 
earnings.—Brackett v. Burnham, 174 
N.W. 121, 207 Mich. 361, 9 A.L.R. 
1299. 

Uncontradicted testimony of wife 
that money which she sought to re¬ 
cover back from defendant to whom 
it had been paid in alleged satisfac¬ 
tion of a claim against her husband 
was her individual and separate earn¬ 
ings supported a judgment in her fa¬ 
vor,—Central of Georgia R. Co. v. 
Chenej^ 93 S.E. 42, 20 Ga.App. 393. 

72. Evidence held sufficient 

I (1) To show that labor and mate¬ 
rials for improvement of defendant 
wife’s separate estate were supplied 
on her credit and not on her hus¬ 
band’s credit.—Garretson v. Seaman, 
54 N.Y. 652. 

(2) To show that wife was jointly 
liable with her husband. 

Ill.—Zgliczinski v. Sokol, 158 N.E. 
426, 327 Ill. 219. 

Pa.—Gower v. Harakal, 198 A. 923, 
131 Pa.Super. 185. 

Evidence held insufficient 

(1) To hold wife liable.—Rees v. 
Carpenter, Mo.App., 161 S.W.2d 31. 

(2) To relieve wife from personal 
liability.—Sluss v. Capitol Lumber 
Co., 14 N.E.2d 745, 105 Ind.App. 587. 

(3) To show that work and mate¬ 
rials were furnished at married wo¬ 
man’s request.—Rubnitz v. Roseff, 
122 N.Y.S. 241. 

(4) To show that work was done 
and materials furnished on the credit 
of wife.—Hesselbach v. Savage, 69 
N.Y.S. 429, 57 App.Div. 632. 

73. Evidence held sufficient 

(1) To show that wife executed 
note.—Parnell v. A. W. Muse Co., 192 
S.E. 556, 56 Ga.App. 213. 

(2) To support finding that wife 
did not sign note.—^Wasson v. Patton, 
79 S.W.2d 276, 190 Ark. 397. 
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(3) To warrant recovery against 
wife on note. 

Ga.—Gay v. Johnson, 21 S.E.2d 870, 
68 Ga.App. 24—George v. Seaboard 
Loan & Savings Ass’n, 16 S.E.2d 74, 
65 Ga.App. 653—Parnell v. A. VT 
Muse Co., 192 S.E. 556, 56 Ga.App! 
213—Walker v. Perry, IS8 S.E. 546, 
54 Ga.App. 537—Pickett v. Bank of 
Elhjay, 186 S.E. 746, 53 Ga.App. 
607, conforming answers to certi¬ 
fied questions 186 S.E. 426, 182 Ga. 
540—Kenimer v. Henderson, 122 s! 
E. 820, 32 Ga.App. 203. 

Ill.—Yunger v. La Bart, 26 N.E.2d 
749, 304 IlLApp. 590, 

Iowa.—Van Houten v. Van Houten 
209 N.W. 293, 202 Iowa 1085. 

(4) To show that the wife was lia¬ 
ble as indorser of her husband's note. 
—Millar V. Hilton, 155 N.W. 574, 183 
Mich. 635, governed by law of Onta¬ 
rio. 

(5) To show that wife’s note was 
for the benefit or debt of her hus¬ 
band. 

Ala.—^Williams v. Saks, 185 So. 167, 
236 Ala. 683—Continental Life Ins. 
Co. of St. Louis, Mo., v. Brandt, 154 
So. 903, 228 Ala. 570—Fourth Nat. 
Bank v. Woolfolk, 125 So. 217 220 
Ala. 344. 

Ga.—General Chemical Co. v. Porter, 
24 S.E.2d 140, 68 Ga.App. 780—Boy¬ 
kin V. Bohler, 137 S.E. 45, 163 Ga. 
807. 

Ill.—Sparta Building and Loan Ass’n 
V. Renfro's Estate, 4 N.E. 2d 888, 
287 IlLApp. 303. 

Ky.—Allen v. Wireman, 47 S.W.2d 
928, 243 Ky. 156—People’s Bank v. 
Baker, 38 S.W.2d 225, 238 Ky. 473 
—Farmers’ and Traders’ Bank v. 
Thixton, Millett and Co., 250 S.W. 
504, 199 Ky. 69. 

Mass.—Bell v. McDowell, 32 N.E. 

1035. 158 Mass. 79. 

Mich.—Dowagiac Nat. Bank v. Maier, 
280 N.W. 86, 285 Mich. 1. 

(6) To authorize finding that wife’s 
note was not executed solely for ben¬ 
efit of husband’s debt.—Luke v. Ash- 
burn Bank, 151 S.E. 562, 40 Ga.App. 
802. 

(7) To show that wife received 
benefit or consideration for her note. 
Ga.—Gay v. Johnson, 21 S.E.2d 870, 

68 Ga,App. 24—Parnell v. A. W. 
Muse Co., 192 S.E. 556, 56 Ga.App. 
213. 

Pa.—Southwestern Nat. Bank v. Lei- 
bowitz, 182 A. 695, 320 Pa. 410. 

(8) To show that married woman 
received no part of the consideration. 
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loans,"'* mortgages, pledges or other encumbranc- | es,^® and, likewise, include instruments such as 


try.—Farmers' and Traders' Bank v. 
Thixton, Millett and Co., 250 S.W. 
504, 199 Ky. 69. 

Veb— Fidelity and Deposit Co. v. 

* Lapidus. 286 N.W. 386. 136 Neb. 
473. 

(9) To justify finding that married 
woman’s note was original undertak- 

_Kelley v. Waters, 9 S.E.2d 194, 

62 Ga.App. 655—Sapp v. Ragan, 162 
S.E. 655, 44 Ga.App. 688—Tuggle v. 
Duke, 157 S.E. 224, 42 Ga.App. 634 
—Landrum v. Leachman, 123 S.E. 
915, 32 Ga.App 471. 

Ky._Redmon v. First Nat. Bank, 76 

S.W.2d 933, 256 Ky. 659. 

(10) To show that wife was not 
liable on note as a joint business 
adventurer. 

lo^a.—Valley Sav. Bank v. Staves. 

278 N.W. 346, 224 Iowa 1197. 

Ky.—Redmon v. First Nat. Bank, 76 
S.W.2d 933, 256 Ky. 659. 

Evidence held insufficient 

(1) To show that wife was not lia¬ 
ble.—Industrial Loan & Investment 
Bank v. Dardine, 177 S.E. 635, 207 
N.C. 509. 

(2) To show that wife’s note was 
given for the debt of her husband. 
Ga—Shoup V. Elliott, 16 S.E.2d 857, 

192 Ga. 858—Hartsfield Co. v. Wil¬ 
kins, 197 S.E. 79, 57 Ga.App. 888— 
Parnell v. A. W Muse Co., 192 S. 
E. 556, 56 Ga..\pp. 213—May v. Ste¬ 
phens, 184 S.E. 890, 52 Ga.App. 843 
—Planters' Bank v. Ware, 109 S.E. 
678, 27 GaApp. 719. 

Ky.—Kelemen v. Citizens' Bank of 
Cumberland's Liquidating Agent, 82 
S.W.2d 355. 259 Ky. 292. 

(3) To sustain burden of proving 
that original obligation was hus¬ 
band’s.—Oliver v. Noe, 24 S.W.2d 592, 
232 Ky. 809. 

(4) To show that wife received 
consideration.—Clark County Nat. 
Bank v. Allen, 90 S.W.2d 17, 262 Ky. 
236. 

(5) To show that wife’s note was 
without consideration as to the wife. 
—Northern Trust Co. v. Anderson, 
262 N.W. 529, 222 Iowa 690, adhered 
to 271 N.W. 192, 222 Iowa 590. 

(6) To show that defendant wife 
had authority to bind herself with 
her husband by their joint note.— 
Comrs. of Exchange & Banking Co. 
of New Orleans v. Bein, 4 Rob., La., 
225. 

Prima facie case 

(1) Notes which on their face pur¬ 
port a joint obligation of the hus¬ 
band and wife make a prima facie 
case of joint and several liability. 
—Myers v. Steenberg, 90 So. 302, 206 
Ala. 457. 

(2) Married woman’s signature on 
note with husband’s as apparent 


maker is prima facie evidence of her 
liability as principal.—Lovelady v. 
Moss, 179 S.E. 168, 50 Ga.App. 652. 
74. Evidence held sufficient to show 

(1) That money was loaned to 

wife.—Deitch v. Bearo. 105 S.E. 625, | 
26 Ga.App. 117. j 

(2) That wife’s separate property! 
was benefited by a loan made for her \ 
husband.—Citizens* State Bank v. Ca- 
youette, 172 N.W. 320, 169 Wis. 192. 

(3) That loan to married woman 
was made for the benefit of her sepa¬ 
rate estate.—Patteson v. Whitlock, 1 
N.Y.S. 2, 14 Daly 497. 

(4) That money was borrowed for 
the use of wife’s estate and was so 
used.—Blair v. Teel, Tex.Civ.App., 
152 S.W. 878. 


App., 118 S.W. 632. 

(6) That parties agreed that loan 
made to wife was to be applied in 
payment of husband’s debt.—Van 
Derslice v. Merchants’ Bank, 104 So. 
663, 213 Ala. 237. 

Evidence held insufficient to jus¬ 
tify personal judgment against wife. 
Ind.—Michalik v. Pazdur, 13 N.E.2d 
870, 105 Ind.App. 325. 

Pa,—Salen v. Salen, 27 Del.Co. 251. 
75. Evidence held sufficient 

(1) To sustain judgment in favor 
of wife. 

Ky.—Moore v. Pope, 116 S.W.2d 945, 
273 Ky. 390. 

Neb.—Fidelity & Deposit Co. v. La¬ 
pidus. 286 N.W. 386, 136 Neb. 473. 

(2) To sustain finding that mort¬ 
gage was binding on married woman. 
—Federal Bond & Mortgage Co. v. 
Goldman, 209 N.W. 921, 235 Mich. 
571. 

(3) To show that wife acted im- 
providently in executing mortgage. 
—Colgan V. Allen, 160 A. 373, 110 
N.J.Eq. 451. 

(4) To show that wife executed 
mortgage or other instrument for the 
benefit of her husband or to secure 
her husband’s debt. 

Ala.—Thomas v. Davis, 2 So.2d 616, 
241 Ala. 271—Williams v. Punda- 
burk, 185 So. 383, 237 Ala. 30— 
Hoel V. Tucker, 171 So. 640, 233 
Ala. 337—Clark v. Lineville Nat. 
Bank, 167 So. 550, 232 Ala. 175— 
Continental Life Ins. Co. of St. 
Louis, Mo. V. Brandt, 154 So. 903, 
228 Ala. 570—Kimbrell v. Simpson, 
112 So. 903, 216 Ala. 293—Morriss 
V. O’Connor, 90 So. 304, 206 Ala. 
542. 

Mo.—Stephenson v. Jobes, 250 S.W. 

638, 213 Mo.App. 621. 

•^is.—Shapiro v. Heller, 230 N.W. 
705, 201 Wis. 529. 
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(5) To show that wife executed 
mortgage or other instrument to se¬ 
cure her own indebtedness or other- 

* wise than as security for her hus¬ 
band’s debt. 

Ala.—Sudduth v. Whitney, 184 So. 
167, 236 Ala. 603. 

Ga.—Johnson v. Hinson, 4 S.E.2d 
561, 188 Ga. 639—2»Ieeks v. With¬ 
ers, 184 S.E. 604, ISl Ga. 787— 
Hmdsman v. Morris, 174 S.E. 639, 
49 Ga.App. 199. 

Neb.—Federal Land Bank of Omaha 
V. Plumer, 297 N.W. 541, 139 Neb. 
301. 

(6) To show that lender had no no¬ 
tice that wife signed instrument as 
security for her husband’s debt.— 
Bond v. Harrison, 194 S.E. 549, 185 
Ga. 260. 

(7) To show, in suit to foreclose 
mortgage, that deceased wife had be¬ 
come joint principal debtor with her 
husband and not surety for him as 
sole principal debtor.—Head v. Car- 
roll. 163 So. 328, 230 Ala. 6SS. 

(8) To establish that vrife signed 
note and mortgage merely to release 
her right of dower.—Cooley v. Will, 
237 N.W. 315, 212 Iowa 701, followed 
in 237 N.W. 318, 319—Hmman v. 
Treinen, 195 N.W. 345, 196 Iowa 701. 

(9) To entitle wife to cancellation 
of mortgage or pledge. 

Ala.—Thomas v. Davis, 2 So.2d 616, 
241 Ala. 271—Williams v. Punda- 
burk, 185 So. 383, 237 Ala. 30—Noel 
V. Tucker, 171 So. 640, 233 Ala. 337 
—Ex parte Lacy, 16S So. 554, 232 
Ala. 525—Clark v. Lineville Nat. 
Bank, 167 So. 550, 232 Ala. 175— 
Hall V. Bank of Florala, 104 So. 
791, 213 Ala. 395. 

Ga.—Simmons Hardware Co. v. Tim¬ 
mons, 179 S.E. 726, ISO Ga. 531. 
Or.—Klussman v. Day, 213 P. 787, 107 
Or. 109, rehearing denied 214 P. 
348, 107 Or. 109. 

(10) To show that wife’s mortgage 
or other instrument of encumbrance 
was properly executed and acknowl¬ 
edged.—McKee v. First Nat. Bank & 
Trust Co. in Orlando, 159 So. 669, 118 
Fla. 505. 

(11) To show that defendant mar¬ 
ried woman directed that certain 
profits should be applied in payment 
of her mortgage in suit and not in 
payment of debts due from her hus¬ 
band.—Blankenship v. Knox, 178 P. 
629, 105 Wash. 416. 

(12) Other matters. 

Ala.—Thomas v. Davis, 2 So.2d 616, 
241 Ala. 271. 

Ark.—Smith v. Newman, 293 S.W. 
719, 173 Ark. 1182. 

Mich.—Ludington State Bank v. Os- 
tendorf, 295 N.W. 336, 295 Mich. 
020—Federal Bond & Mortgage Co. 
v. Goldman, 209 N.W. 921, 235 Mich. 
571. 


(5) That money lent husband and | 
wife was not used for improvement 1 
or benefit of wife’s separate property, j 
—Stroter v. Brackenridge, Tex.Civ. i 
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leases,*^® conveyances and contracts to convey,^'' 
and assumption of liability for the husband’s 
debtsJ® 

A claim against the estate of a deceased wife may 
be established by uncontradicted testimony to her ad¬ 
mission of an agreement to pay it,’'^ or of liability 


therefor.®® 

Fraud, duress, undue influence, mistake, and tnen- 
ial incapacity. In actions involving a husband or 
wife the sufficiency of evidence has been adjudicated 
with respect to proof of matters relating to fraud 
or misrepresentation,duress or coercion,®- undue 


Mo.—Stephenson v. Jobes, 250 
63 S, 213 Mo.App. 621. 

Evidence held insufficient 

(1) To establish that mortgage ex¬ 
ecuted by wife on her property was 
given as security for her husband’s 
debts. 

Ala.—Citizens Bank of Moulton v. 
Burks, 6 So.2d 597, 242 Ala. 465— 
Sudduth V. Whitney, 1S4 So. 167, 
236 Ala. 603—McDaniel v. Mellen, 
134 So. 873, 223 Ala. 181—Chitwood 
V. Blackwood, 124 So. 110, 220 Ala. 
75—Stroup V. International Life 
Ins. Co., 118 So. 752, 218 Ala. 382. 
Pa.—Ponevyezh Building & Loan 
Ass’n V. Shandelman, 170 A. 340, 
111 Pa.Super. 423. 

(2) To establish that wife signed 
note and mortgage solely to release 
dower or hypothecate her inchoate 
rights. 

Iowa.—Des Moines Joint Stock Land 
Bank of Des Moines, Iowa v. Al¬ 
len, 261 X.W. 912, 220 Iowa 448. 
Mont.—Ferrell v. Elling, 276 P. 432, 
84 Mont. 384. 

(3) To establish right to cancella¬ 
tion or avoidance of wife’s mortgage. 
Ala.—Citizens Bank of Moulton v. 

Burks, 6 So.2d 597, 242 Ala. 465 
—Stroup V. International Life Ins. 
Co., supra—Hall v. Bank of Florala, 
104 So. 791, 213 Ala. 395. 

Ark.—Sw’im v. Brewster, 9 S.W.2d 
560, 177 Ark. 1171. 

(4) To discharge mortgagee’s bur¬ 
den of showing in whose name ac¬ 
count of indebtedness secured by 
mortgage had been kept.—Thomas v. 
Davis, 2 So.2d 616, 241 Ala. 271, 

(5) Other matters. 

Ala.—Williams v. Pundaburk, 185 So. 
3S3, 237 Ala. 30. 

N.Y.—Maloy v. Montgomery, 286 N. 
T.S. 20, 246 App.Div. 4S2, affirmed 
5 X.E.2d 366, 272 X Y. 630. 

Wis.—Marshall & Ilsley Bank v. 
Ewig, 283 N.W. 795, 230 Wis. 353. 

7S. Evidence held sufficient to shovr 
that the wife and not the husband 
was the contracting party to a lease. 
—Hege V. Thorsgaard. 73 N.W. 567, 
98 Wis. 11. 

77. Evidence held sufficient 

(1) To show that a wife’s grantee 
of land owed her therefor and not 
her husband.—Hirsch v. Schlenker, 77 
N.W. 106, 11 S.D. 289. 

(2) To warrant cancellation of 
wife’s deed.—Simmons Hardware Co. 
V. Timmons, 179 S.E. 726, 180 Ga. 
531. 


(3) To warrant denial of cancella¬ 
tion of deed.—Bond v. Harrison, 194 
S.E. 549, 185 Ga. 260. 

Evidence held insufficient 

(1) To warrant setting aside wife’s 
deed.—Sirois v. Sirois, 139 N.E. 874, 
308 Ill. 453. 

(2) To show that when a wife ex¬ 
ecuted a deed without joinder of 
her husband he had left the state 
with intent to remain away.—Mar¬ 
shall V. Reddick, Mo.. 219 S.W. 614. 

(3) The unsupported testimony of 
the wife alone is insufficient to con¬ 
tradict the certificate of acknowl¬ 
edgment to her deed, especially where 
her evidence is open to suspicion.— 
Smith V. Allis, 9 N.W. 155, 52 Wis. 
337. 

78. Evidence held insufficient 

Ga.—Paul V. Mutual Ben. Life Ins. 
Co., 178 S.E. 926, 50 Ga.App. 762. 

79. N.Y.—Matter of Smith, 41 N.Y.S. 
1093, 18 Misc. 139, 2 Gibb.Surr. 149. 

80. N.Y.—Matter of Totten, 121 N.Y. 
S. 942, 137 App.Div. 273. 

81. Evidence held sufficient 

(1) To show fraudulent conveyance 
by husband.—Kuhlbarsch v. Sauter, 
13 N.Y.S.2d 844, 257 App.Div. 1038, 
affirming 10 N.Y.S.2d 996, 170 Misc. 
955. 

(2) To show that husband exer¬ 
cised fraud on his wife or induced 
her to act by his false representa¬ 
tions. 

Mich.—Peters v. Burt D. Howe Co., 
211 N.W. 639, 237 Mich. 261. 

Pa.—Morrish v. Morrish, 105 A. 83, 
262 Pa. 192. 

Tenn.—Taylor v, Taylor, 9 Tenn.App. 
70. 

(3) To show that husband did not 
exercise fraud on his wife. 

Ga.—Bacon v. Bacon, 133 S.E. 512, 
161 Ga. 978. 

Or.—Davison v. Davison, 124 P. 1096, 
62 Or. 445. 

(4) To show that third party did 
not make misrepresentation to, or 
exercise fraud on, married woman. 
Ark.—People’s Sav. Bank & Trust Co. 

V. Howson, 286 S.W. 865, 171 Ark. 
675. 

Ky.—Brady v. Equitable Trust Co., 
199 S.W. 1082, 178 Ky. 693. 

Mich.—People’s Wayne County Bank 
of Hamtramck v. Wesolowska, 239 
N.W. 367, 256 Mich. 45. 

(5) To show that wife joined hus¬ 
band in fraud on third person.— 
Stegeman v. Vandeventer, Cal.App., 
135 P.2d 186. 


(6) To show that a wife had 
knowledge of rnisrepresentations 
made by her husband as her agent.— 
Gullett V. Leaverton, 202 Ill.App. 5 * 27 . 

(7) To show that release of mort¬ 
gage was obtained by fraud.—Bas¬ 
ket! V. Rudy, 239 S.W. 797, 194 Kv 
411. 

( 8 ) To sustain finding that wife 
committed fraud on her husband.— 
Burke v. Burke, 162 A. 199 307 Pa_ 
518. 

Evidence held insufficient 

(1) To show that fraud was ex¬ 
ercised on wife. 

Ark.—Swim v. Brewster, 9 S W’d 
560, 177 Ark. 1171. 

Ill.—Sirois V. Sirois, 139 N.E. 874 
308 Ill. 453. 

Mich.—Denison v. Polk, 286 N.W 143 
289 Mich. 23. 

(2) To show that deed executed by 

husband prior to marriage was giv¬ 
en with intent to defraud wife.— 
Noah V. Noah, 224 N.W. 611 246 

Mich. 324. 

(3) To show that a conveyance by 
the husband before marriage was 
made in fraud of the prospective 
rights of the wife.—Bell v. Dufur, 
121 N.W. 500, 142 Iowa 701. 

(4) To permit recovery by third 
person against husband.—Johnson, 
Matthey & Co. v. Mayers, 10 N.Y.S. 
2d 466, 256 App.Div. 968. 

82. Nature of proof required 
When duress is alleged in a suit to 
avoid a wife’s deed of her separate 
property, the proof must be clear, 
and the evidence must show that the 
conveyance was the result of such 
misconduct. 

Ala.—Pratt Land & Improvement Co. 
V. McClain, 33 So. 185, 135 Ala. 452, 
93 Am.S.R. 35. 

Miss.—Freeman v. Wilson, 51 Miss. 
329. 

Evidence held sufficient to show 

(1) That wife was coerced by her 
husband.—Clark v. Lineville Nat. 
Bank, 167 So. 550, 232 Ala. 175. 

(2) That married woman acted un¬ 
der duress of third person.—Morriss 
V. O’Connor, 90 So. 304, 206 Ala. 542. 

(3) That third party did not exer¬ 
cise duress on married woman.— 
People’s Wayne County Bank of 
Hamtramck v. Wesolowska, 239 N.W. 
367, 256 Mich. 45. 

Evidence held insufficient to show 
( 1 ) That husband exercised duress 
or coercion on his wife. 
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influence,mistake,and mental incapacity.^S 

Other matters. The weight and sufficiency of ev- ^ 
idence on other matters than those hereinbefore : 
considered involving the rights and liabilities of 
husband and wife have been adjudicated,^^ g^ch as 
those relating to adverse possession by one spouse 
a^^ainst the other abandonment of a wife by her 
husband conveyances to or from husband and 


§ 440 

wife:^^ debt in suit as that of the husband and not 
of the wife liability of the husband, acting as 
agent for his wife, to third persons ownership by 
the wife, or husband and wife, as against third per¬ 
sons payment-,‘^3 real party in interest ac¬ 

tion by the husband as a principal and not as his 
wife's agent ratification by the husband of pur¬ 
chases by the wife ratification by the wife of her 
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^al._Farmers & Merchants’ Bank v. 

De Shorb, 70 P. 771, 137 Cal. 685. 
( 5 a.—Claxton v. Lovett, 58 S.E. 830, 
129 Ga. 300—Hartsfield Co. v. Wil¬ 
kins, 197 S.E. 79, 57 Ga.App. 888. 
Ind.—Stanley v. Dunn, 42 N.E. 908, 
143 Ind. 495. 

Mich.—Denison v. Polk, 286 N.W. 143, 
289 Mich. 23. 

(2) That husband or wife acted un¬ 
der coercion or duress. 

Mich.—^Weller v. Macomb County 
Sav. Bank, 205 N.W. 589. 232 Mich. 
522. 

Or.—Klussman v. Day, 213 P. 787, 107 
Or. 109, rehearing denied 214 P. 348, 
107 Or. 109. 

(3) That wife exercised coercion on 
her husband. —Fike v. Fike, 128 A. 
849, 3 N.J.Misc. 485, affirmed 132 A. 
922, 99 N.J.Ea. 424. 

83. Evidence held sufficient 

(1) To authorize finding that hus¬ 
band exerted no undue influence on 
his wife. 

Ga.—Bacon v. Bacon, 133 S.E, 512, 
161 Ga. 978. 

Or.—Davison v. Davison, 124 P. 1096, 
62 Or. 445. 

(2) To show that third party did 
not exert undue influence on mar¬ 
ried woman.—People’s Wayne Coun¬ 
ty Bank of Hamtramck v. Wesolow- 
ska, 239 N.W. 367, 256 Mich. 45. 

(3) To show that husband and wife 
used undue influence on third person 
to procure property.—Davidson v, 
Boyd. 70 S.W.2d 50, 189 Ark. 1171. 

Presumption of undue influence is 
overcome in contracts between spous¬ 
es where confidential relations are 
severed and party is acting at arm’s 
length, or on friend’s advice.—Rash 
V. Bogart, 146 So. 814, 226 Ala. 284. 

84. Evidence held sufficient to over¬ 
come defense of mistake.—^Hindsman 
v. Morris, 174 S.E. 639, 49 Ga.App. 
199. 

Evidence held insufficient to justify 
releasing wife as an obligor on the 
ground of mutual mistake of fact. 
—Maloy V. Montgomery, 286 N.Y.S. 
20, 246 App.Div. 482, affirmed 5 N.E. 
2d 366, 272 N.T. 630. 

85. Evidence held sufficient to show 
mental capacity of wife.—Levin v. 
Sun Mortg. Co., 144 A. 226, 156 Md. 
208. 

88. Evidence held sufficient 

<1) To show that certain stock was 


included in a statement of assets ' 
signed by husband and wife, although ■ 
not expressly mentioned.—Wood v.' 
Yant, 149 P. 854, 27 Colo.App. 1S9. 

(2) To show that goods not neces¬ 
saries were purchased by a wife on 
husband’s credit.—Feist v. Root, 155 
N.W. 491, 189 Mich. 595. 

(3) To show that property in dis¬ 
pute between husband and wife was 
accumulated by their joint efforts.— 
Davison v. Davison, 124 P. 1096, 62 
Or. 445. 

(4) To support finding that hus¬ 
band’s judgment creditor extended ■ 
credit to husband on faith of his 
apparent ownership of land and with- | 
out notice of wife's eauity.—Parker 
V. Harling, 200 S.E. 800, 187 Ga. 419. ; 

(5) Other evidence held sufficient. , 
(5a.—Ramsey v. Kitchen, 15 S.E.2d ! 

877, 192 Ga. 535. ; 

Ill.—Filas V. Filas, 242 Ill.App. 289. 
Pa.—Penn Jewelers v. Traders Bank 

& Trust Co., 32 Luz.Leg.Reg. 116. 
Evidence held insufficient 

(1) To show that a running ac¬ 
count against the husband was to 
be applied as a payment on a bond 
due to the wife.—White Hall Co. v. 
Hall, 46 S.E. 290, 102 Va. 284. 

(2) To show that a wife had more 
than a homestead interest in prop¬ 
erty when plaintiff took his deed 
thereof.—French v. Slack, 96 A. 6, 
89 Vt. 514. 

87. Evidence held sufficient to show 

(1) That possession was adverse.— 
Bagley v. Forrester, infra. 

(2) That possession was not ad¬ 
verse. 

Mo.—Stephens v. Fowlkes, 92 S.W.2d 

617, 338 Mo. 527. 

N.C.—Rutledge v. A. T. Griffin Mfg. 

Co., Ill S.E. 774, 183 N.C. 430. 

Degree of proof required 

(1) Where parties, one of whom is 
claimed to have possessed adversely 
to another, are husband and wife, 
a degree of proof of adverse posses¬ 
sion more strict than usual is re¬ 
quired.—Shermer v. Dobbins, 97 S.E. 
510, 176 N.C. 547—30 C.J. P 579 note 
96. 

(2) Clear and explicit proof of ad¬ 
verse holding by one spouse against 
the other is required to overcome the 
presumption that a husband in pos¬ 
session of his wife’s property is act- 
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ing in her right.—Bagley v. Forres¬ 
ter. C.C.A.Ga., 53 F.2d 831. 

88. Evidence held sufficient 

X.C.—Vandiford v. Humphrey, 51 S.E. 
S93. 139 N.C. 65. 

89. Evidence held sufficient to au¬ 
thorize finding that deed was proper¬ 
ly executed and unconditionally de¬ 
livered.—Kirshman v. Jackson, 267 
N.W. 591, 276 Mich. 52. 

90. Evidence held sufficient 

La.—Voiers v. Atkins, 36 So. 974, 113 
La. 303. 

91. Evidence held sufficient 
Tenn.—W. W. Dillon & Co. v. Shar- 

ber, 90 S.W.2d 533, 19 Tenn.App. 
4SS. 

92. Evidence held sufficient 

(1) To show ownership. 

Ga.—Ramsey v. Kitchen, 15 S.E.2d 
877, 192 Ga. 535. 

Ill.—Sohio Corporation v. Gudder, 32 
N.E. 2d 148, 375 Ill. 622. 

(2) The official certificate of the 
register of the land office is sufficient 
to show title in the "wife.—^Whiteside 
V. Divers. 5 Ill. 336. 

Weight and sufficiency of evidence of 
ownership as between husband and 
wife see supra § 275. 

93. Evidence held sufficient to show 

(1) That loan had not been paid.— 
Johnson v. Union Bank & Trust Co., 
298 S.W. 999, 175 Ark. 1. 

(2) That payment was received by 
wife or husband.—Brown v. Nagle, 
178 A. 505, 118 Pa.Super. 234. 

Evidence held insufficient to show 
that the joint note of defendant hus¬ 
band and wife was paid.—Moore v. 
McPheeters, 43 N.E. 972, 16 Ind.App. 
696. 

94. Evidence held sufficient to show 
that plaintiff’s husband was real par¬ 
ty in interest.—Kelly v. Gullickson, 
241 P. 623, 75 Mont. 66. 

95. Evidence held sufficient 

Mass.—^Emerson v. Deming, 23 N.E. 
2d 1016, 304 Mass. 478. 

96. Evidence held sufficient 

—Shuman v. Steinel, 109 N.W. 
74 , 129 Wis. 422, 116 Am.S.R. 961, 
7 L.R.A.,N.S., 1048, 9 Ann.Cas. 1064. 
Evidence held insufficient 
Ala.— McMillan v. Fabretta, 163 So. 
793, 231 Ala. 188. 
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husband’s acts;^*^ services rendered by the wife;^® 
and joint contracts and obligations of husband and 
^Yife.99 Evidence that a paper has been read in the 
presence of the husband is not sufficient to show 
that the contents thereof are known to his wife.^ 

§ 441. Proof of Marriage or Nonmarriage 

When the fact of marriage of a party is material, 
it must be proved like any other fact, and will not be 
presumed. 

If the right of action depends on the fact of mar¬ 
riage, then the alleged marriage must be proved 
like any other fact.^ However, where a married 
woman may recover for loss of time in earning a 
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livelihood and for loss of earning capacity resulting 
from personal injuries, the question whether a wo¬ 
man who sues to recover such items of damage is 
married is immaterial.^ 

Presumptions. Where coverture of a party is not 
alleged, it will not be presumed thus, in an action 
by the transferee of a note executed by a woman 
to a man of the same surname, where there is no 
allegation in the complaint that the payee and maker 
were husband and wife, the court cannot presume 
such to be the fact.® 

Sufficiency of evidence. In particular cases evi¬ 
dence has been held sufficient® or insufficient*^ to 


97. Evidence held snfdcient 

(1) To show that wife did not rati¬ 
fy husband’s acts. 

La.—Denman v. "Wilder, S7 So. 243, 
14S La. 4S1. 

Okl.—Jones V. Exchange Nat. Bank 
of Muskogee, 253 P. 49, 124 Okl. 5. 

(2) To sustain finding that wife 
knew of and ratified transfer of stock 
to her by her husband—Clarke v. 
Kelley, C.C.A.Neb., 19 F.2d 920. 
Evidence held insufficient to show 

(1) That defendant wife ratified a 
contract made by her husband as her 
agent.—^W^ashington Sav. Bank v. 
Butchers’ & Drovers’ Bank, 31 S.W. 
761, 130 Mo. 155. 

(2) That a wife ratified a contract 
made by her husband on behalf of 
both without the wife's authority.— 
Sanders v. Brown, 39 So. 732, 145 
Ala. 665. 

98k Evidence held sufficient 

(1) To entitle wife to recover for 
services rendered by her. 

Me.—Gatherer v. West, 140 A. 3S0, 
126 Me. 566. 

Mo.—Clark v. Aleriwether, App., 123 

S.W.2d 603. 

(2) To show that, if contract ex¬ 
isted, it was agreement to pay the 
husband for services rendered by 
wife to third person.—Smith v. Bur- 
hyte, 189 N.T.S. 72S, 197 App.Div. 725. 

Evidence held insufficient to estab¬ 
lish a contract to pay wife for serv¬ 
ices which she rendered.—Smith v. 
Burhyte, supra. 

S9. Evidence held sufficient 

(1) To authorize verdict against 
husband and wife jointly in suit 
on open account.—Powell v. Weeks, 
183 S.E. 75, 52 Ga.App. 316. 

(2) To establish joint liability of 
husband and wife for commissions 
for sale of wife’s property.—Touhy 
V. Daly, 27 Ill.App. 459. 

(3) To establish that chattel mort¬ 
gage was debt of husband individ¬ 
ually and not joint obligation of hus¬ 
band and wife.—^Hardaway v. Sad¬ 
ler, 130 So. 378, 221 Ala. 618. 


(4) To establish that note executed 
by husband and wife was supported 
by consideration.—State Exchange 
Bank v. Naylor, 62 P.2d 887, 144 Kan. 
703. 

(5) To show loan to, or debt of, 
spouses jointly. 

Ga.—Roan v. Union Central Life Ins. 
Co.. 182 S.E. 21. 181 Ga. 335— 
Herron v. Interstate Life & Acci¬ 
dent Co., 190 S.E. 631, 55 Ga.App. 
534. 

Ind.—Brown v. Stapleton, 24 N.E.2d 
909, 216 Ind. 387. 

Pa.—Wickerham v. Vitori, 25 A.2d 
801, 345 Pa. 111. 

(6) To show repudiation of con¬ 
tract by husband and wife.—Benedict 
V. Harris, 77 P.2d 442, 158 Or. 613. 

(7) To show that allegedly insane 
husband had sufficient capacity to 
join wife in mortgage of her prop¬ 
erty.—Hale V. Hale, 53 S.W.2d 554, 
245 Ky. 358. 

(8) To support finding that wife 
had not agreed orally to sign judg¬ 
ment note with husband so as to sub¬ 
ject entire property owned by them 
as joint tenants to plaintiff’s claim 
on note.—De Martini v. De Martini, 
26 N.E.2d 167, 304 IlLApp. 165. 

(9) To support recovery in as¬ 
sumpsit against husband and wife 
for material and labor furnished for 
remodeling their dwelling.—Gower v. 
Harakal, 198 A. 923, 131 Pa.Super. 
185. 

(10) To sustain judgment in as¬ 
sumpsit on book account against hus¬ 
band and wife.—^Vineland Poultry Co. 
V. Schwartz, 90 Pa.Super. 168. 

(11) Other evidence held sufficient. 
—Klass V. Evans, CaLApp., 136 P.2d 
78. 

Evidence held insufficient 

(1) To absolve lessee of husband 
and wife from liability for rents un¬ 
der original lease on ground that 
husband and wife were “partners” 
and that wife acquiesced in under¬ 
standing , that husband’s contracts 
terminated lease.—^French v. National 
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Refining Co., 26 N.E.2d 47, 217 Ind 

121 . 

(2) To rebut presumption that pur¬ 
chase-money mortgage executed by 
husband and wife for land conveyed 
to them as tenants by the entirety 
was given to secure debt of both.— 
Geldart v. Bank of New York & Trust 
Co., 205 N.Y.S. 238, 209 App.Div. 5Sl. 

(3) To show that goods sold to a 
husband for use in his business were 
sold to the husband and wife jointly. 
—Blaut V. Fletcher, 54 N.Y.S. 232, 
34 App.Div. 383—Schultz v. Berger.’ 
66 N.Y.S. 311, 32 Misc. 723. 

(4) To show that husband and wife 
were jointly and severally liable as 
joint adventurers.—Rees v. Carpen¬ 
ter, Mo.App., 161 S.W. 2d 31. 

1. Pa.—Cridge v. Hare, 98 Pa. 561. 
2- Mass.—Tozler v. Haverhill and A. 
St. Ry. Co., 72 N.E. 953, 187 Mass. 
179. 

Evidence of marriage generally see 
Marriage §§ 43-45, also 38 C.J. p 
1321 note 53-p 1345 note 97. 

3. Mo.—Patterson v. Springfield 

Tract. Co., 163 S.W. 955, 178 Mo. 
App. 250. 

Right of action by wife for her per¬ 
sonal injuries see supra § 401. 

4. Idaho. — Rogers v. National Surety 
Co., 22 P.2d 141, 53 Idaho 128. 

Burden of proof and presumption as 
to marriage generally see Marriage 
§ 43, also 38 C.J. p 1321 note 53-p 
1330 note 93. 

Presumptions generally see supra § 
438. 

5. Idaho.—McFarland v. Johnson, 
127 P. 911, 22 Idaho 694. 

6. Idaho.—McFarland v. Johnson, 
supra. 

Sufficiency of evidence on other is¬ 
sues see supra § 440. 

Mode and sufficiency of proof of mar¬ 
riage generally see Marriage §§ 44, 
45, also 38 C.J. p 1330 note 94-p 
1345 note 97. 

7. Ga.—^Wootten v. Braswell, 172 S. 
E. 679, 48 Ga.App. 312. 

30 C.J. p 1031 note 82. 
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§ 444 


establish the essential fact that a party to a suit was 
a married woman. Uncontradicred testimonj- of 
plaintiff that she was a single woman is sufficient 
to establish that fact* 

§ 442. Dismissal or Nonsuit 

Questions as to dismissal or nonsuit, particularly un¬ 
der statutes giving married women the right to sue or be 
sued as a feme sole, are ordinarily controlled by general 
rules. 

At common law a husband may release or dis¬ 
miss a suit brought by himself and wife;^ but un¬ 
der the statutes giving the wife the right to sue or 
be sued in her own name, such a suit generally can¬ 
not be dismissed by the husband without the consent 
of the wife,^® nor can the husband control or dis¬ 
miss a suit brought by the wife alone, in her own 
right.^^ On the motion of the opposing party, at 
common law, the court may dismiss a wife's action 
on the ground of coverture, but it is not bound to 
do so after an issue has been submitted ‘P and, un¬ 
der the statutes, a wife’s action against her husband 
may be dismissed on his motion where under the 
law of the forum the action cannot be maintained.^^ 
Tn a suit against a husband and wife, the dismissal 
of the action as against the wife is proper where 
there is no evidence to warrant a decree against 
her and, on the other hand, a dismissal is prop¬ 
er as against the husband where a judgment has 
already been recovered by plaintiff against him.^^ 
A bill to foreclose a mortgage against a married 
v/oman should not be dismissed unless it is deter¬ 
mined that the property pledged was not her sepa¬ 
rate property.^® 


§ 443. Discontinuance 

General principles apply as to the discontinuance of 
an action by or against a husband or wife, or both. 

Under principles of general application, as dis¬ 
cussed in Dismissal and Nonsuit § 6 et seq, an ac¬ 
tion against husband and wife, required by stat¬ 
ute, cannot be discontinued as to the husband;^* 
nor can an action against the wife alone be discon¬ 
tinued without the consent of her attorney, who has 
become responsible for disbursements and counsel 
fees, unless plaintiff consents to pay them.^^ Un¬ 
der a statute giving a wife a right to sue her hus¬ 
band, a suit commenced by her against him before 
marriage cannot be discontinued by him after mar¬ 
riage without her consent, or, if she is insane, with¬ 
out the consent of those appointed or permitted by 
the court to conduct the litigation for her, togeth¬ 
er with the court’s approval.^® 

§ 444. Questions of Law and Fact 

a. In general 

b. Agency 

c. Xecessaries 

d. Torts 

a. In General 

Where the evidence on a matter in Issue, in an action 
by or against a husband or wife, or both, is conflicting or 
of a doubtful character, the question is one of fact for 
the jury to determine; but where the evidence is insuffi¬ 
cient to be submitted, or is clear or undisputed, the ques¬ 
tion is one for the court to determine. 

In the trial of an action betw'een husband and 
wife, or by or against either or both spouses, as 
in other civil trials, an issue on which the evidence 
is conflicting or of a doubtful character is a ques¬ 
tion of fact for the determination of the jury^O 


8. Mo.—Patterson v. Springfield 
Tract. Co., 163 S.W. 955, 178 Mo. 
App. 250. 

9. Ill.—Burger v. Belsley, 45 Ill. 
72. 

30 C.J. p 1032 note 89. 

Dismissal or nonsuit: 

In general see Dismissal and Non¬ 
suit §§ 1-SG. 

On trial see the C.J.S. title Trial §§ 
238-248. also 64 C.J. p 391 note 6- 
p 420 note 67. 

10. Tenn.—Knoxville R. & L. Co. v. 
Vangilder. 178 S.W. 1117, 132 Tenn. 
487, 499, L.R.A.1916A 1111. 

30 C.J. p 1032 note 90. 

11. Mich.—Laskowski v. People’s Ice 
Co., 168 N.W. 940. 942, 203 Mich. 
186, 2 A.L.R. 586. 

12. Ala.—McPhail v. Mosely, 14 Ala. 
740. 

30 C.J. p 1032 note 93. 

13. N.Y.—Mertz v. Mertz, 285 N.Y.S. 

590, 247 App.Div. 713, affirming 


284 N.Y.S. S3, 158 Misc. 85, affirmed 
3 N.E.2d 597, 271 N.Y. 466, 108 A. 
L.R. 1120. 

Action for injuries 

In New York a wife’s action 
against her husband for injuries re¬ 
ceived in Connecticut through the 
negligence of her husband in the op¬ 
eration of an automobile in which she 
was a passenger, although the law 
of Connecticut permitted such suits, 
was held properly dismissed on the 
ground that the court had no juris¬ 
diction of the subject matter of the 
action, and in view of the law of New 
York prohibiting such suits.—Mertz 
V. Mertz, 285 N.Y.S. 590, 247 App.Div. 
713, affirming 284 N.Y.S. 83, 15S Misc. 
85, affirmed 3 N.E.2d 597, 271 N.Y. 
466, 108 A.L.R. 1120. 

14. Iowa.—Miller v. Nesbitt, 212 N. 
W. 733, 204 Iowa 771, 

15. Ky,—Clay City Nat. Bank v. 
Bush, 133 S.W.2d 522, 280 Ky. 406. 
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16. Fla.—Southern Cotton Oil Co. v. 
Bates, 146 So. 900, 109 Fla. 194. 

17. Wis.—Gallagher v. Mjelde, 74 N. 
W. 340, 9S Wis. 509. 

18. N.Y.—McKenzie v. Rhodes, 13 
Abb.Pr. 337. 

19. Tex.—Holland v. Riggs, 116 S.W. 
167, 53 Tex.Civ.App. 367. 

20. Ala.—Smith v, American Nat. 
Bank, 156 So. 856, 229 Ala. 303. 

Ga.—Blevins v. Pittman, 7 S.E.2d 662, 
189 Ga. 789—Deen v. Baxley State 
Bank, 8 S.E.2d 689, 62 Ga.App. 536 
—Lovett v. Allen, 129 S.E. 897, 
34 Ga.App. 385. 

Pa.—Keystone Building & Loan Ass’n 
V. Gyles, 27 Del.Co. 117. 

ParticTdar questions of fact for jury 

(1) Intent of husband in opening* 
or changing checking account to 
himself or wife.—In re Wilkins’ Will, 
226 N.Y.S. 415, 131 Misc. ISS. 

(2) V^Tiether husband by his ab¬ 
sence intended willfully to abandon 
his wife, and intended that his per- 



444 


HUSBAND AND WIFE 


or of the court sitting without a jury;2l but where 
the evidence on such issue is insufficient to be sub¬ 
mitted to the jury,-- or is clear or undisputed, the 
question becomes one of law for the determination 
of the court,and may be disposed of by the court, 
by a dismissal or nonsuit,^'^ or by the direction of a 
verdict.25 In accordance with these rules, except 
where the evidence is insufficient or is clear or un¬ 
disputed, the following questions are usually ques¬ 
tions of fact for the jury: Whether a contract in 
suit was made with the husband and not with the 
wife,26 or was made with both spouses jointly;27 
whether services by a married woman were per¬ 
formed as for her husband or under an independ¬ 
ent contract with her;28 whether wife’s conveyance 
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to her husband was a merely colorable scheme to 
pledge the property for her husband’s debt or an 
absolute gift to him;29 whether a deed to a wife 
or to husband and wife vested the wife’s interest 
in the husband by survivorship whether the pos¬ 
session of certain land by the husband with the wite 
is the possession of the wife or of the husband;2i 
whether an execution creditor had actual notice of 
an unrecorded deed executed by the husband to the 
wife before the debt supporting the judgment was 
incurred and whether the wife induced the exe¬ 
cution creditor to extend credit on the belief that 
title was in her husband.23 

Where a wife executes a note either alone, or 
jointly with her husband, it is usually a question of 


sonal property, which he left with 
her, should be used and disposed of 
by her as a means of support for 
herself and family.—Schwartz v. 
Reesch, 2 App.D.C. 440. 

(3) Whether husband and wife 
were copartners generally or en¬ 
gaged in joint enterprise in building 
house.—Du Bois Lumber & Coal Co. 
V. Strouse, 170 A. 412, 112 Pa.Super. 
6 . 

(4) Whether husband and wife 
were equally interested in a savings 
deposit—Milan v. Boucher, 1S9 N.E. 
576, 2S5 Mass. 590. 

(5) Whether the wife was intended 
to be benefited by an arrangement 
between her husband and another 
party, so that she was entitled to 
sue the party for violation of the 
contract.—Sparks v. Hurley, 57 A. 
364, 208 Pa. 166, 101 Am.S.R. 926. 

(6) Whether the giving by the hus¬ 
band of judgment notes was intended 
as payment or extinguishment of a 
joint debt of the husband and wufe. 
—^Wickerham v. Vitori, 25 A.2d 801, 
345 Pa. 111. 

(7) Whether there was any consid¬ 
eration for the wife’s deed and wheth¬ 
er it was delivered.—Booth v. Ford- 
ham, 91 X.Y.S. 406, 100 App.Div. 115, 
affirmed 77 N.E. 1182, 185 N.Y. 535. 

(8) Whether the husband promised 
to pay for advances and beneficial 
services accepted from his brother-in- 
law.—Lovett v. Allen, 129 S.E. 897, 
34 Ga.App. 385. 

(9) Whether money for which a 
married woman sues was received by 
defendant as hers or her husband’s. 
—Cunningham v. Crucible Steel Cast¬ 
ing Co., 56 Pa.Super. 568. 

21. N.J.—Colgan v. Allen, 160 A. 373. 

110 N.J.Eq. 451. 

In proceedings to foreclose a mort¬ 
gage, executed by a wife at the be¬ 
hest of her husband, it is for the 
trial court sitting without a jury 
to determine whether the mortgagee 


has sustained the burden of show'ing 
that the wife acted on independent 
advice.—Colgan v. Allen, 160 A. 373, 
110 N.J.Eq. 451. 

22. Conn.—Theron Ford Co. v. Dud¬ 
ley, 133 A. 746, 104 Conn. 519. 

Minn.—Baxter v. Brandenburg, 163 N. 
W. 516, 137 Minn. 259. 

Question of partnership between 
husband and wife should not be sub¬ 
mitted to the jury where there is 
practically no evidence to sustain a 
finding of partnership.—^Norris v. Mc- 
Canna, C.C.Mich., 29 P. 757. 

23. Ky.—Carhartt Holding Co. v. 
Mitchell, 87 S.W.2d 360, 261 Ky. 
297. 

Nature of savings account depending 
on documentary evidence 
Pa.—Bostrom v. National Bank of 
McKeesport, 198 A. 644, 330 Pa. 
65. 

24. Idaho.—McFarland v. Johnson, 
127 P. 911, 22 Idaho 694. 

Pa.—Mayock v. Koval, 34 Luz.Leg. 
Reg. 171. 

25. Ga.—Lang v. Aldred, 179 S.E. 
567, 51 Ga.App. 91—J. B. Colt Co. 
V. Miller, 117 S.E. 113, 30 Ga.App. 
148. 

Pa.—^Hoch V. Hill, 177 A. 206, 117 Pa. 
Super. 74. 

Directed verdict for wife 

In an action against a husband and 
wife for money lent, where plaintiff 
admitted that he had not requested 
the wife to sign the note, and that 
he made her defendant because she 
owned a house, and that the money 
was used in buying a business in 
which he and the husband were 
partners, a verdict was properly di¬ 
rected for the wife.—Folco v. Pitoc- 
chelli, R.I., 103 A. 789. 

Directed verdict for holder of note 
is proper in a suit against a widow 
as the guarantor of her deceased hus¬ 
band's note, where she has not con¬ 
tradicted plaintiff’s case by any com¬ 
petent, material, or substantial evi- 
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dence.—University Bank v. Major, S3 
S.W.2d 924, 229 Mo.App. 963. 

26. N.Y.—Perry v. Blumenthal, 104 
N.Y.S. 127, 119 App.Div. 663—Hart 
V. Young, 1 Lans. 417. 

Contract of employment 
Conn.—Ferrigino v. Keashey, 106 A 
445, 93 Conn. 445. 

27. Ill.—Harding v. Mitchell, 202 Ill. 
App. 442. 

Mich.—Lindow v. Mudge, 226 N.W. 

656, 247 Mich. 624. 

Pa.—^Wickerham v. Vitori, 25 A2d 
801, 345 Pa. 111. 

Particular questions held for jury 

(1) Whether loan was made to 
both husband and wife.—Siccardi v. 
Ajello, C.C.A.N.J., 76 P.2d 61. 

(2) Whether wife was dealing as 
joint purchaser of the property for 
the price of which she and her hus¬ 
band were sued, or merely in her 
character of wife so that her hus¬ 
band alone was liable.—Lazenby v. 
Omo, 14 N.W. 697, 50 Mich. 52. 

(3) Whether husband and wife, 
were jointly and severally liable on 
account.—Thompson v. Sylvester, 174 
N.E. 502, 274 Mass. 364. 

28. Ind.—^Kennedy v. Swisher, 73 N. 
E. 724, 34 Ind.App. 676. 

Me.—Gatherer v. West, 140 A. 380, 
126 Me. 566. 

Mass.—Krupp v. Craig, 142 N.E. 69, 
247 Mass. 273. 

29. Ga.—Lovett v. H. C. Arnall Mer¬ 
chandise Co., 185 S.E. 315, 182 Ga. 
356—Glover v. Summerour, 141 S.E. 
211, 165 Ga, 513—Hawkins v. Kim- 
brell, 124 S.E. 351, 158 Ga. 760. 

Gift from wife to husband as ques¬ 
tion of fact generally see supra § 
154. 

30. N.C.—Crocker v. Vann, 135 S.E. 
127, 192 N.C. 422. 

31. Ga.—Grantham v. Wester, 70 S. 
B. 790, 136 Ga. 17. 

32. Ga.—^Word v. Bowen, 184 S.E. 
303, 181 Ga. 736. 

33. Ga.—^Word v. Bowen, supra. 
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fact for the jury as to whether she received any 
consideration therefor,34 whether it was given for 
her husband’s debt^s or was made as a loan to her 
husband, 36 and whether her signature on the note 

was authentic.37 

Suretyship. Except where the evidence is clear 
and undisputed, whether a married woman’s con¬ 
tract, as in signing a note, was one of suretyship,3S 
as whether she signed the note as surety for her 


husband,39 whether she was estopped to set up the 
defense of suretyship/^' and whether the lender had 
notice of the true nature of the transaction"^^ are 
issues of fact that should be submitted to the jury. 

Separate property or business. It is usually a 
question for the jury as to whether a note or con- 
tiact signed by the wife referred to and was in¬ 
tended to bind her separate property,^*- or was made 
for its benefit43 or whether such note or contract 


34 . Ga.—Colquitt v. Dye, 114 S.E. 
643, 29 Ga.App. 247. 

Iowa.—Gardner v. Johnson, 3 N.W.2d 
606, 231 Iowa 1233. 

Mich.—Collateral Liquidation v. Man¬ 
ning, 2S3 N.W. 691, 287 Mich 568— 
Pomeroy v. Everett, 161 N.W. 902, 
195 Mich. 147. 

—Smith V. Smith, 169 A. 716, 12 
X.J.Misc. 37, affirmed 174 A. 758, 
113 N.J.Law 506—Cockrell v. Mc¬ 
Kenna, 142 A. 20, 104 N.J.Law 592. 
Pa.—^Western Nat. Bank v. Levin, 
51 York Leg.Rec. SO, affirmed West¬ 
ern Nat. Bank of York v. Levin, 200 
A 71, 331 Pa. 113—Grote v. Mc¬ 
Cann, 86 Pittsb.Leg.J. 265. 

35. Ga.—^Deen v. Wood, 8 S.E.2d 691, 
62 Ga.App. 538—Allmond v. Mount 
Vernon Bank, 186 S.E. 581, 53 Ga. 
App. 565—Colquitt v. Dye, 114 S.E. 
643, 29 Ga,App. 247—Knox v. Har¬ 
rell, 107 S.E. 594, 26 Ga.App. 772, 
dissenting opinion 108 S.E. 117, 26 
Ga.App. 772. 

Iowa.—Gardner v. Johnson, 3 N.W.2d 
606. 231 Iowa 1233. 

N.Y.—Cockrell v. McKenna, 142 A. 

20, 104 N.J.Law 592. 

Pa.—Western Nat. Bank of York 
V. Levin, 200 A. 71, 331 Pa. 113, af¬ 
firming 51 York Leg.Rec. 80—Harr 

V. Sheeran, 32 Luz.Leg.Reg. 39. 

30 C.J. p 1034 note 29. 

36. Ga.—Gibson v. Gibson, 187 S.E. 
155, 54 Ga.App. 187. 

37. Mass.—Priorelli v. Guidi, 146 N. 
E. 770, 251 Mass. 449. 

As question of law 
Iowa.—^West Chester Sav. Bank of 
West Chester v. Dayton, 250 N. 

W. 695, 217 Iowa 64. 

38. Ga.—Carlton v. Moultrie Bank¬ 

ing Co., 152 S.E. 215, 170 Ga. 185 
—King v, Hopkins, 126 S.E. 721, 159 
Ga. 688, affirming Hopkins v. King, 
124 S.E. 367, 32 Ga.App. 69S— 

Hawkins v. Kimbrell, 124 S.E. 351, 
158 Ga. 760—Moreland v. Playnes, 
8 S.E.2d 123, 62 Ga.App. 375—Rich¬ 
ardson V. C. I. T. Corporation, 5 
S.E.2d 250, 60 Ga.App. 780—Mobley 
V. Brown, 144 S.E. 143, 38 Ga.App. 
440—Landrum v. Leachman, 123 
S.E. 915, 32 Ga.App. 471—Knox v. 
Harrell, 107 S.E. 594, 26 Ga.App. 
772, dissenting opinion 108 S.E. 117, 
26 Ga.App. 772. 

Mich.—Monroe State Sav. Bank v. 


Orloff, 205 N.W. 596, 232 Mich. 
486. 

Pa.—Scranton Lackawanna Trust Co. 
V. Birbeck, 5 A.2d 196, 333 Pa. 502 
—Goldsleger v. Velella, 161 A. 637, 
106 Pa. Super. 65—Gann v. Bloom, 
12 Pa.Dist. & Co. 295. 

30 C.J. p 1033 note 8. 

Whether wife’s deed was given as 
security for husband’s debt is usual¬ 
ly a question of fact.—^Williamson 
V. Walker, 188 S.E. 346. 183 Ga. 320 
—Ross V. Durrence, 160 S.E. 370, 
173 Ga. 457—Glover v. Summerour, 
141 S.E. 211, 165 Ga. 513. 

Direction of verdict held proper 

(1) For wife.—Jackson v. Jack- 
son, 132 S.E. 79, 161 Ga. 837—Oscar 
Frommel & Bro v. Cox, 123 S.E. 296, 
158 Ga. 310—Rountree v. Rentfroe, 
77 S.E. 23, 139 Ga. 290—J. B. Colt 
Co. V. Miller, 117 S E. 113, 30 Ga.App. 
148. 

(2) For lender.—Saxon v. National 
City Bank of Rome, 151 S E. 501, 
169 Ga. 784—Gunn v. A. L. Wilson 
Co., 92 S.E. 721, 20 GaApp. 14. 

39. Ala—First Nat. Bank v. Jaffe, 

196 So. 103, 239 Ala. 567—Brasher 
V, Bromberg, 168 So. 552, 232 Ala 
450—Smith v. American Nat. Bank, 
156 So. 856, 229 Ala. 303. 

Ga.—Ramsey v. Kitchen, 15 S.E.2d 
877, 192 Ga. 535—Magid v. Beaver, 

197 S.E. SO, 57 Ga.App. 871, con¬ 
forming to mandate 196 S.E. 422, 
185 Ga 669, reversing 192 S.E. 532, 
56 Ga.App. 286—^Allmond v. Mount 
Vernon Bank, 192 S.E. 239, 56 Ga. 
App, 169—^Allmond v. Mount Ver¬ 
non Bank, 186 S.E. 581, 53 Ga.App. 
565—Bennett v. Danforth, 137 S.E. 
285, 36 GaApp. 466. 

As question of law 

Where it does not appear from the 
evidence that the wife executed her 
note as surety for her husband or 
in payment of his debt, the court 
may refuse to submit the issue to the 
jury.—Parnell v. A. W. Muse Co., 
192 S.E. 556, 56 GaApp. 213. 

40. Ind.—^Wright v. Fox, 103 N.E. 
442, 56 Ind.App. 315. 

30 C.J. p 1033 note 9, 

41. Ga.—Ramsey v. Kitchen, 15 S.E. 
2d 877, 192 Ga. 535—Moreland v. 
Haynes, 8 S.E.2d 123, 62 GaApp. 
375. 

Pa.—Harr v. Sheeran, 32 Luz.Leg. 
Reg. 39. 


As question of law 

Whether one loaning money to a 
married woman made such an inves¬ 
tigation as would warrant him in 
treating the woman as a principal in 
the transaction is, when the facts are 
undisputed, a question of law.—Field 
V. Campbell, 72 N.E. 260, 164 Ind. 
389. 

42. Mich.—Sherrod v. Costigan, 70 
N.W. 140, 111 Mich. 644. 

Neb.—Federal Land Ba.nk of Omaha 
V. Plumer, 297 N.W. 541. 139 Neb. 
301—Fidelity & Deposit Co. v. La- 
pidus, 2S6 N.W. 386, 136 Neb. 473 
—Falstaff Brewing Corporation v. 
Smith, 2S4 N.W. 868, 136 Neb. 49— 
John Fletcher College v. Failing's 
Estate, 23S N.W. 750, 121 Neb. 
847—Whittier v. Wenner, 147 N.'SV. 
460, 96 Neb. 228—Godfrey v. Mega- 
han, 57 N.W. 284, 38 Neb. 748. 
N.Y.—Weil V. Schneider, 278 N.Y.S. 

593, 154 Misc. 797. 

I 30 C.J. p 1034 note 23. 

The weight of married woman’s 
testimony of lack of intent to bind 
separate estate by note is for the 
jury.—First Nat. Bank v. Ernst, 
219 N.W. 798, 117 Neb. 34. 

Guaranty 

The question whether married wo¬ 
man, in signing written guaranty, in¬ 
tended to bind her separate estate, 
so as to subject it to liability for 
husband's debt, was for jury, not¬ 
withstanding that she knew that 
husband was going to use guaranty 
to obtain credit and notwithstanding 
that she gave a property statement 
in which she listed her separate es¬ 
tate.—Falstaff Brewing Corporation 
v. Smith, 2S4 N.W. 868, 136 Neb. 49. 
Estoppel as to intention 
Where a wife joined in executing 
a contract with her husband without 
any reference to her separate prop¬ 
erty, trade, or business, the fact that 
part of her separate estate was list¬ 
ed in a financial statement, furnish¬ 
ed in connection with the contract, 
did not estop her, as a matter of 
law, to deny the intent to bind her 
separate estate.—Fidelity & Deposit 
Co. V. Lapidus, 286 N.W. 386, 136 
Neb. 473. 

43. Mich.—^V’’helpley v. Stoughton, 
70 N.W. 1098, 112 Mich. 594. 

Neb.—Federal Land Bank of Omaha 
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signed by the wife was made for her separate busi¬ 
ness.'*'* 

b. Agency 

The agency of one spouse for the other or the rati¬ 
fication by one of the unauthorized act of the other is 
ordinarily a question of fact for the jury except where 
the evidence is insufficient to raise the issue. 

Whether the husband acted as his wife’s agent-^ 
and was authorized so to act,^® as well as the ex¬ 
tent of his authority as agent with regard to her 
separate estate*^" are questions of fact for the jury, 
unless the evidence on such questions is insufficient 


to be submitted to the jur}^,^^ in which case it may 
be disposed of by the court alone, as by the grant¬ 
ing of a nonsuit.'^® Similarly, the question of the 
wife’s agency for her husband,^® and her authority 
so to act,and whether she acted within the scope 
of her actual and ostensible agency,are questions 
of fact for the jury to determine, unless there is no 
evidence from which a legitimate inference of her 
agency can be drawn.®^ 

Ratification or estoppel. Ratification by the wife 
of the unauthorized act of her husband, as her 
agent,®^ or by the husband of the unauthorized act 


V. Plumer, 297 N.W. 541, 139 Neb. 
301—Fidelity & Deposit Co. v. Lap- 
idus, 2S6 N.W. 3S6, 136 Neb. 473. 
Tex.—Teel v. Blair, 128 S.W. 478. 
60 Tex.Civ.App. 254. 

44. Ark.—Cooper v. Burel, 195 S.W. 
356, 129 Ark. 261. 

Neb.—Federal Land Bank of Omaha 
V. Plumer. 297 N.W. 541, 139 Neb. 
301—Fidelity &, Deposit Co. v. Lap- 
idus, 2S6 N.W. 3S6, 136 Neb. 473— 
Godfrey v. Megahan, 57 N.W. 284, 
38 Neb. 748. 

45. Ga.—jMcRitchie v. Atlanta Trust 
Co., 152 S.E. 834. 170 Ga. 296—Sapp 
V. Ragan, 162 S.E. 655, 44 Ga.App. 
6S8__Bennett v. Danforth, 137 S.E. 
285, 36 Ga.App. 466—Herrington & 
Braswell v. Garlick, 108 S.E. 304, 
27 Ga.App. 368. 

Ill.—Sohio Corporation v. Gudder, 32 
N.E.2d 148, 375 Ill. 622. 

Ind.—Roper v. Cannel City Oil Co., 

121 N.E. 96, 68 Ind.App. 637. 

Me.—Purves v. Martin, 118 A. 892, 

122 Me. 73. 

Mass.—Emerson v. Deming, 23 N.E.2d 
1016, 304 Mass. 478—Gustafson v. 
Gatto, 6 N.E.2d 385. 296 Mass. 404 
—Groce v. First Nat. Stores, 167 N, 
E. 308, 268 Mass. 210. 

Mo.—Glassman v. Fainberg, App,, 35 
S.W.2d 950. 

N.H.—Ernshaw v. Roberge, 170 A. 7, 
86 N.H. 451. 

N.J.—Miller v. Stieglitz, 160 A. 543, 
109 N.J.Law 138. 

Or.—Bailey v. Opp, 77 P.2d 826, 159 
Or. 301, rehearing denied 80 P.2d 
40, 159 Or. 301. 

Pa.—^Wickerham v. Vitori, 25 A.2d 
SOI, 345 Pa. Ill—Goedecke v. Mock, 
174 A. 607, 114 Pa.Super. 5S9. 
S.C.—Boykin v. Smith, 198 S.E. 171, 
188 S.C. 53. 

30 C.J. p 1032 note 99. 

Tenant or agent 

Whether one carrying on his wife’s 
farm, dwelling with her thereon, tak¬ 
ing the crops annually, and managing 
generally, is her tenant or her agent 
IS one of fact for the jury.—State v. 
Hayes. 59 N.H. 450. 

Whether husband’s agency was ex¬ 
pressly disclosed, so as to relieve 
him from responsibility on contract 


made by him, is a question of fact 
for the jury.—Baptiste Tent & Awn¬ 
ing Co. V. Uhri, Mo.App., 129 S.W.2d 

9. 

46. Ala.—Bynon v. Citizens’ Bank of 
Carbon Hill, 130 So. 391, 221 Ala. 
626—Security Bank & Trust Co. of 
Memphis, Tenn., v. Laney, 108 So. 
367, 214 Ala. 561. 

Md.—Kvedera v. Mondravitzky, 125 
A. 591, 145 Md. 260. 

S.C.—Hinson v. Roof, 122 S.E. 488, 
128 S.C. 470. 

30 C.J. p 1032 note 1. 

47. Mich.—^Albrecht v. Pfeiffer, 299 
N.W. 780, 298 Mich. 721. 

Miss.—Chase Nat. Bank v. Chapman, 
160 So. 286, 173 Miss. 333. 

Mo.—Robert v. Goldman, App., 299 
S.W. 55. 

30 C.J. p 852 note 75. 

48. Md.—Safe Deposit & Trust Co. 
of Baltimore v. Strauff, 189 A. 195, 
171 Md. 305. 

N.C.—Pitt V. Speight, 24 S.E.2d 350, 
222 N.C. 585. 

Okl.—Jones v. Exchange Nat. Bank 
of Muskogee, 253 P. 49, 124 Okl. 
5—Stewart v. Stewart, 250 P. 78, 
120 Okl. 28. 

Where the wife testified without 
contradiction that she never contract¬ 
ed with the plaintiff nor authorized 
anyone to contract on her behalf the 
question of her husband’s agency 
for her in purchasing a battery for 
his automobile was improperly sub¬ 
mitted to the jury.—Armstrong v. 
Backus, 163 N.W. 1, 196 Mich. 735. 

49. Ga.—Virginia-Carolina-Chemical 
Co. V. Wisenbaker, 89 S.E. 1053, 
IS Ga.App. 528. 

N.C.—Pitt V. Speight, 24 S.E.2d 350, 
222 N.C. 585. 

50. Ark,—^Johnson v. Arkansas 
Foundry Co., 292 S.W. 373, 173 Ark. 
1181. 

Colo.—Farmers’ Bank & Trust Co. v. 

Miller, 249 P. 644, 80 Colo. 121. 
Mass.—Cleary v. First National 
Stores, 196 N.E. 868, 291 Mass. 172 
—Krupp V. Craig, 142 N.E. 69, 247 
Mass. 273. 

Mo.—Ball V. Davis, App., 107 S.W.2d 
87. 

960 


■pa.—Mitchell v. First Nat. Bank, 7 
A.2d 513, 136 Pa.Super. 467. 

30 C.J. p 1032 note 2—p 614 note 29. 
Wife’s agency in purchasing house¬ 
hold merchandise or supplies 
Mass.—Colby v. First Nat. Stores, 29 
N.E.2d 920, 307 Mass. 252—Cleary 
V. First National Stores, 196 N.E. 
868, 291 Mass. 172. 

N.Y.—Sager v. Borden’s Farm Prod¬ 
ucts Co., 295 N.Y.S. 101, 250 App. 
Div. 882. 

In toxt 

Whether wife firing revolver to 
scare Hallowe’en group acted for 
husband, thus rendering him jointly 
liable for injuries, was a question for 
the jury.—Campbell v. Hams, 161 A. 
834, 10 N.J.Misc. 956. 

51. Ind—Martz v. Selig Dry Goods 
Co., 131 N.E. 528, 76 Ind.App. 135. 

Mass.—Kurzman, Inc., v. Shearer, ISO 
N.E. 310, 278 Mass. 542. 

Mo.—Metropolitan Discount Co. v. 
Lyman, App., 266 S.W. 489. 
Presumption of wife’s authority to 
contract on husband's behalf becomes 
question for jury, where evidence 
tends to show that articles were fur¬ 
nished on her personal credit.—Saks 
& Co. V. Barrett, 160 A. 405, 109 N.J. 
Law 42—Gimbel Bros. v. Barrett, 160 
A. 406, 109 N.J.Law 63. 

52. Colo.—Farmers’ Bank & Trust 
Co. V. Miller, 249 P. 644, 80 Colo. 
121 . 

Mass.—Kurzman, Inc., v. Shearer, 180 
N.E. 310, 278 Mass. 542. 

Mo.—Johnson v. Briscoe, 79 S.W. 498, 
104 Mo.App. 493. 

Pa.—Mitchell v. First Nat. Bank, 7 
A.2d 513, 136 Pa.Super. 467. 

30 C.J. p 1033 note 3. 

53. Mich.—Snavely v. Di Julio, 192 
N.W. 581, 222 Mich. 146—Jewett v. 
Bryant, 123 N.W. 1097, 159 Mich. 
345. 

Signing husband’s name to note with¬ 
out authority 

Mich.—Snavely v. Di Julio, 192 N.W. 
581, 222 Mich. 146. 

54. Ala.—Bynon v. Citizens' Bank of 
Carbon Hill, 130 So. 391, 221 Ala. 
626—Security Bank & Trust Co. of 
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of his wife, as his agent,is ordinarily a question 
of fact for the jury, unless there is no evidence 
thereof, or it is insufficient to be submitted to the 
jury, in which case it becomes a question of law 
for the court.56 

c. Necessaries 

Whether articles furnished to a wife were neces¬ 
saries, the husband's liability therefor, or whether they 
were furnished on the credit of the wife or of the husband 
are generally questions of fact, unless the evidence on 
such questions is insufficient to be submitted to the 
jury. 

In an action against the husband for necessaries 
furnished to the wife, whether the articles were 
necessaries suitable to the husband’s means and po¬ 
sition in life is usually a question for the jury,57 
as also are the questions of the husband’s duty or 

Memphis, Tenn. v. Laney, 108 So. 

367, 214 Ala. 561. 

;^e.—Purves v. Martin, 118 A. 892, 

122 Me. 73. 

Md._Kvedera v. Mondravitzky, 125 

A. 591, 145 Md. 260. 

Mich.— Albrecht v. Pfeiffer, 299 N. 

W. 780. 298 Mich. 721. 

Or.—Bailey v. Opp, 77 P.2d 826, 159 
Or. 301, rehearing denied 80 P.2d 
40, 159 Or. 301. 

Pa.—Goedecke v. Mock, 174 A. 607, 

114 Pa.Super. 589. 

S.C.—Boykin v. Smith, 198 S.E. 171, 

* 3 88 S.C. 53—Plinson v. Roof, 122 
S.E. 488, 128 S.C. 470. 

55. Colo.—Farmers’ Bank & Trust 
Co. V. Miller, 249 P. 644, 80 Colo. 

121 . 

Mo.—Ball V. Davis, App., 107 S.W.2d 
87. 

PsL,—Gordon v. Blizard, 163 A. 43, 106 
Pa.Super. 112. I 

56. Mich.—Snavely v. Di Julio, 192 
N.W. 581, 222 Mich. 146. 

N.C.—Pitt V. Speight, 24 S.E.2d 350, 

222 N.C. 585. 

Where evidence was tindisputed 
and minds of reasonable men could 
come to but one conclusion, ques¬ 
tion whether insured’s failure to dis¬ 
affirm husband's surrender of life 
policy amounted to affirmance of hus¬ 
band’s act in obtaining surrender val¬ 
ue was a question of law for the 
court.—Sorensen v. New York Life 
Ins. Co., 253 N.W. 173, 214 Wis. 430. 

57. Mass.—Jordan Marsh Co. v. Co¬ 
hen, 136 N.E. 350, 242 Mass. 245, 

24 A.L.R. 1480. 

30 C.J. p 1033 note 11, p 602 note 85. 

Farticnlar items 

(1) Riding horse of certain value 
for invalid wife recommended by 
physician to take up riding.—Cor¬ 
nelia V. Elhs, 11 Ill. 584. 

(2) Room and board at a seashore 
hotel for the summer season.—Ste- 

41 C.J.S.-61 


neglect to make adequate provision therefor,5® as 
where he and his wife are separated,and gener¬ 
ally whether the necessaries were furnished under 
circumstances rendering him liable,®^ unless the 
evidence on such questions, by reason of its insuf- 
ficienc}’’ or its clear and undisputed character, re¬ 
quires such questions to be disposed of by the court 
as a question of law.^^ 

To whom credit given. Whether there is any ev¬ 
idence that necessaries or goods were turnished on 
the credit of the wife or of the husband is a ques¬ 
tion of law for the court,as where, in respect of 
the husband’s credit, he was believed dead at the 
time of the transaction.5^ here, however, there 

is evidence w'hich is conflicting or of a doubtful 
character on the question, whether credit was giv¬ 
en to the wife or to the husband for necessaries®"^ 

Vt—Hall V. Fletcher, 130 A. 685, 99 
Vt. 199. 

61. Mich.—Taylor-lVoolfenden Co. v. 

Atkinson, 87 N.W. S9, 127 Mich. 633. 
30 C.J. p 1033 notes 11 [a], 12 [b]. 

N.Y.—Martin v. Oakes, 85 N.Y.S. 
387, 42 Misc. 201. 

Okl.—^National Building & Loan Ass’n 
of Pawhuska v. Fuller, 12 P.2d SS6. 
15 S OkL 156. 

Pa.—Brouse v. Oliger, 36 Pa.Super. 
399. 

63. Mich.—Pritchard v. Bigger, 285 
N.W. 17, 288 Mich. 447. 

Pact of reliance on husband’s cred¬ 
it must be determined from the facts 
and circumstances existing at the 
time the credit was extended, and 
where at that time the husband was 
believed dead, there is no question 
for the jury as to credit being ex¬ 
tended to him.—Pritchard v. Bigger, 
supra. 

64. Md.—^Adkins v. Hastings, 114 A. 
288, 138 Md. 454. 

X.j.—Saks & Co v. Barrett, 160 A. 
405. lOS N.J.Law 42—Gimbel Bros. 
V. Barrett, 160 A. 406, 109 N.J.Law 
6*3. 

Pa.—Dublino v. Natale, 179 A. 821, 
118 Pa.Super. 301. 

30 C.J. P 1033 note 15. 

Opening of account in wife’s name 
does not establish as a matter of law 
that credit was given exclusively to 
her so as to preclude the husband’s 
liability for the debt, since the ques¬ 
tion is one of fact—C. Ludwig Bau¬ 
mann & Co., Brooklyn v. Burman, 278 
N.Y.S. 80, 155 Misc. 314—Henri Ben- 
del, Inc. V. Edeson, 210 N.Y.S. 141, 
125 Misc. 433. 

Medical services 

Whether doctor, on being informed 
that husband had transferred his 
property to his wife, notified wife 
that thereafter services and medi¬ 
cines would be charged to her as well 


irens v. Hush, 176 N.Y.S. 602, 107 
Misc. 353. 

(3) Articles of clothing suitable to 
the wife’s station in life, her hus¬ 
band’s means, and their standard of 
Living, which he himself had adopt- ■ g 2 ^ 
ed and approved.—^Rosenfeld v. Peck, 

134 N.Y.S. 392, 149 App.Div. 663. 

(4) Cooking stove.—Berry v. Hen¬ 
derson, 9 S.E. 455, 102 N.C. 525. 

(5) Sewing machine.—^Willey v. 
Beach, 115 Mass. 559. 

Necessaries and family expenses gen¬ 
erally see supra §§ 50-64. 

53. Mich.—^Annis v. Manthey, 208 N. 

W. 453, 234 Mich. 347. 

W.Va.—^Hinton Department Co. v. 

Lilly, 141 S.E. 629, 105 W.Va. 126. 

30 C.J. p 1033 note 12. 

59. Mass.—Jordan Marsh Co. v. Co¬ 
hen, 136 N.E. 350, 242 Mass. 245, 24 
A.L,R. 1480. 

Va.—^Mihalcoe v. Holub, 107 S.E. 704, 

130 Va. 425. 

Evidence tending to show that sep¬ 
aration was not due to wife’s mis¬ 
conduct is properly cognizable by the 
jury in an action against a husband 
or the price of alleged necessaries 
urnished his wife.—Jordan Marsh 
;o. V. Cohen, 136 N.E. 350, 242 Mass. 

45, 24 A.L.R. 1480. 

Whether wife is justified in leaving 
ler husband so as to make him lia- 
)le for the value of necessaries fur- 
lished her is a question of fact for 
he jury.—Rea v. Durkee, 25 Ill. 414 
—30 C.J. P 597 note 99. 

50 , Ga.—Ward v. Johnson, 98 S.E. 

405, 23 Ga.App. 479. 

[owa.—^Younker Bros. v. Meredith, 
253 N.W. 58, 217 Iowa 1130. 

Va.—Mihalcoe v. Holub, 107 S.E. 704, 
130 Va. 425. 

Services and necessities furnished 
sick wife 

Qa.—Cosby v. Wood, 195 S.B. 479, 57 
fifl Ann. 380. 
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or for goods® 5 or services, which were not neces¬ 
saries,®® is a question for the jury. 

Family expense. Whether a certain article bought 
for and used by a family is a family expense within 
a statute making the property of both husband and 
wife liable therefor is ordinarily a question of fact 
for the jury under proper instructions.®^ 

d. Torts 

An action for tort by or against a husband or wife, 
or both, usually presents issues of fact for the jury ex¬ 
cept where the evidence is clear and undisputed. 

Except where the evidence is clear and undisput¬ 
ed, issues of fact for the jurj" are usually present¬ 
ed in an action for tort by a husband or wife, or by 
both,®s as in an action by a wife for injuries and 
by her husband for medical expenses and for loss 


of services ;®9 or in an action for tort against ei¬ 
ther spouse or both,^® unless the evidence is insuf¬ 
ficient to be submitted to the jury or is clear and 
undisputed.71 

§ 445. Instructions 

The instructions in an action between husband and 
wife, or by or against either or both spouses, must con¬ 
tain a full and accurate statement of the law applicable 
to the issues made by the pleadings and the evidence, and 
are controlled by the rules relating to instructions in 
civil cases generally. 

The instructions in the trial of an action between 
husband and wife, or by or against either or both 
spouses, must contain a full and accurate statement 
of the law applicable to the issues made by the 
pleadings and the evidence,^^2 otherwise the instruc- 


as to her husband, and whether wife 
thereafter accepted doctor’s services 
and medicines for herself and family, 
were questions for the jury.—Frisby 
V. Hladky, 31 P.2d 1001, 139 Kan. 
51T. 

Bindiag' instruction not warranted 
Statements of a wife, who was un¬ 
familiar with the Eng'lish language, 
that her husband w’ould pay store 
bill as soon as he could, that she 
would do her best, and, if husband 
got a bonus or the bank would open 
and she could get a loan on her 
property, that she would pay, did not 
warrant binding instructions author¬ 
izing recovery against her for neces¬ 
saries furnished to family.—Dublino 
V. Natale, 179 A. S21, IIS Pa.Super. 
301. 

65. Ala.—^Pries v. Acme T^Hiite Lead 
& Color Works, 79 So. 45, 201 Ala. 
613. 

Ga.—Mitchell v. Treanor, 11 Ga. 324, 
56 Am.D. 421. 

Mont.—Mutch & Young Co. v. Pow¬ 
ers, 207 P. 621, 63 Mont. 437. 

Okl.—Milsap v. Kahn, 49 P.2d 729, 
174 Okl. 15S. 

66. Mo.—Butler v, Moser, App., 226 
S.W. 990. 

67. Ill.—^^’’ercler v. Jansen. 96 Ill. 
App. 32S. 

68. X.Y.—^Belmore v. Village of Am- 
ityville Corporation, 8 N.Y.S.2d 299, 
255 App.Div. 1002, reargument de¬ 
nied 10 ]Sr.Y.S.2d 212, 256 App.Div 
827. 

69. N.Y.—Belmore v. Village of Am- 
ityville Corporation, 8 X.Y.S.2d 299, 
255 App.Div. 1002, reargument de¬ 
nied 10 X.Y.S.2d 212, 256 App Div 
827. 

If they sue separately, and the wife 
in her case makes out a jury case, 
the husband’s action for medical 
services and loss of his wife’s earn¬ 
ings is also rightly submitted to the 


jury.—Karsokas v. Universal Motor 
Sales Co., 178 N.E. 228, 277 Mass. 154. 

70. N.J.—Campbell v. Harris, 161 A. 

834. 10 K.J.Misc. 956. 

Pa.—Surloff V. Xapoletano, 188 A. 

166. 324 Pa. 184. 

Particular questions held for jury 

(1) Negligence of husband in mak¬ 
ing revolver available for wife’s use. 
—Campbell v. Harris, 161 A. 834, 10 
N.J.Misc. 956. 

( 2 ) Wife’s guilty participation in 
husband’s alleged tort.—Horaho v. 
Wanelik, 184 A. 323, 56 R.I. 193, re- 
argument denied 1S5 A. 256, 56 R.L 
264. 

(3) Whether husband had agreed 
with ■wife to bring no action reflect¬ 
ing on her reputation or that of the 
other man, in a suit to enjoin hus¬ 
band from suing another man for 
alienation of affections.—Boone v. 
Boone, 9 S.E. 2 d 3S3, 217 N.C. 722. 

What is family expense or family 
errand is a fact question, which may¬ 
be determined by the court in the 
absence of the jury, where husband's 
liability for wife’s tort, committed 
while making such expenditures or 
engaging in such errand, is involved. 
—O’Haran v. Leiner, 28 X.E.2d 315 
306 IlLApp. 230. 

71. Mass.—^VTngrove v. Deney, 45 N. 

B.2d 837, 312 Mass. 683. 

Evidence held insufScient for jury 
on the question whether wife exer¬ 
cised joint control, in tenant’s action 
against husband, from whom tenant 
rented a tenement and the wife for 
injuries sustained because of neg¬ 
ligence in making repairs on a com¬ 
mon stairway.—V^'ingrove v. Leney, 
supra. 

Direction of verdict for wife 

(1) A directed verdict for the wife 
is proper in an action against both 
for the death of a minor in a swim¬ 
ming pool, where husband had pur- 
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chased the swimming pool property, 
taking deed creating estate by entire¬ 
ty in himself and wife, but husband 
alone managed the pool.—Kearns v. 
Steinkamp. 45 S.W.2d 519 184 4.rk.* 
1177. 

(2) In an action for fraud against 
husband and wife, where the evidence 
showed actionable fraud on the part 
of the husband, but did not connect 
the wife therewith, so that a ver¬ 
dict was rightly directed in her fa¬ 
vor, such fact did not obviate the 
necessity of submitting the case to 
the jury as to the husband.—Gagle v. 
Besser, 144 X.W. 3, 162 Iowa 227. 

72. Ga.—Compton v. Hendricks, 115 
S.E. 654, 154 Ga. SOS—Brazell v. 
Hearn, 127 S.E. 479, 33 Ga.App. 490 
—Swint V. Milner Banking Co., 119 
S.E. 336, 30 Ga.App. 733. 

Mo.—Skillman v. Ballew, App., 27 S 
W.2d 1036. 

30 C.J. p 1035 note 44. 

Instructions held proper and suS- 
cient in action 

(1) Against husband and wife as 
makers of notes.—General Chemical 
Co. V. Porter, 24 S.E.2d’ 140, 68 Ga. 
App. 780. 

(2) Against husband and wife as 
property owners for injuries to pe¬ 
destrian caused by defective coalhole 
in sidewalk.—Harrington v. Alessi, 
169 N.E. 495, 269 Mass. 433. 

(3) Against married woman, de¬ 
fended on the ground of suretyship. 

Ga.—Hardwick Bank & Trust Co. v. 

Manis, 183 S.E. 63, 181 Ga. 49S— 
Allmond v. Mount Vernon Bank, 
192 S.E. 239, 56 Ga.App. 169—^IValk- 
er V. Perry, 188 S.E. 546, 54 Ga.App. 
537. 

Pa.—Scranton Lackawanna Trust Co. 

V. Birbeck, 5 A.2d 196, 333 Pa. 502. 
30 C.J. p 1035 note 44 [e] (1). 

(4) Against married woman on her 
note, which was claimed tn he with- 
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tions will be erroneous."^3 Such instructions are con¬ 
trolled by the rules relating to instructions in other 
civil cases,such as that they must not confuse or 
mislead the jury,'^® or invade the province of the 
jury, as by withdrawing or excluding material facts 
from their consideration that the instructions 


must be construed as a whole,** and that inac¬ 
curacies or defects in part of the instructions may 
be cured by the fact that the matter is adequately 
covered in other parts thereof.*^ If, however, an 
instruction is sufficient in substance it may be sus- 
' tained,"^ especially where there is no rt^quest for 


out consideration.—Chlein v. Kabat, 
33 N.tV. 771, 72 Iowa 291. 

(5) By husband to dispossess wife 
from property to which husband held 
lease.—Hurst v. Hurst, 1S4 S.E. 867, 
1S2 Ga. 138. 

(6) By husband against wife for 
money loaned.—Nicewicz v. Nicewicz, 
132 A. 399, 104 Conn. 121. 

(7) By deceased wife’s brother to 
recover sum advanced husband for 
funeral expenses.—Lovett v. Allen, 
129 S.E. 897. 34 Ga.App. 385. 

(8) By wife, as to agency of hus¬ 
band.— -McRitchie V. Atlanta Trust 
Co., 152 S.E. 834, 170 Ga. 296. 

(9) By wife, for personal injuries. 
—Ballou V. Je-wett City Sav. Bank. 24 
A.2d 260, 128 Conn. 527—30 C.J. P 
1035 note 44 [b] (1). 

(10) By wife to cancel deed alleg- I 
edly executed in settlement of hus-! 
band’s debt.—Sheffield v. Sheffield, 173 
S.E. 121. 178 Ga. 248. 

(11) By mother and brothers of 
wife, to recover support furnished 
her and her infant children while liv¬ 
ing apart from defendant husband 
with them.—Mihalcoe v. Holub, 107 
S.E. 704, 130 Va. 425. 

(12) By surety on husband’s notes, 
against wife for loss incurred 
through wife’s refusal to pledge stock 
as security for husband’s notes.— 
Moore v. Pope, 116 S.W.2d 945, 273 
Ky. 390. 

(13) To enforce laborer’s lien 
against wife’s property as to agency 
of husband—Aronoff v. Woodard, 171 
S.E. 404, 47 Ga.App. 725. 

Pacts not in issue 

Where it is clearly apparent, by 
admissions in pleading or in the trial 
of the case, that certain facts are 
conceded, then they are no longer in 
issue and do not have to be submit¬ 
ted in an instruction.—State ex rel. 
Fourcade v. Shain, 119 S.W.2d 788, 
342 Mo. 1190, quashing Fourcade v. 
Kansas City, App., 107 S.W.2d 953. 

73. Ala.—Tomme v. Pullman, 93 So. 

462, 207 Ala. 511. 

Ga.—McRitchie v. Atlanta Trust Co., 

152 S.E. 834, 170 Ga. 296—Evans v. 

Jones, 170 S.E. 541, 47 Ga.App. 351 

—Sheffield v. Sheffield, 146 S.E. 655, 

39 Ga.App. 271, followed in 146 S. 

E. 656, 39 Ga.App. 271. 

Ill.—Franz v. St. Louis. S. & P. R- 

R., 219 IlLApp. 558. 
low’a.—Burke v. Mally, 120 N.W. 305, 

141 Iowa 555. 


Mont.—Gates v. Powell, 252 P. 377,. husband and wife, and the jury 
Mont. 554. should be caui.oned as to that rela- 

X.H.—Ernshaw v. Roberge, 170 A. tionship and as to the difft-renre be- 
7, S6 N.H. 451. ' tween the conduct of a wife and that 

Wis.—Simpson Garment Co. v. of a woman actincr in ordinary busi- 

Schultz, 196 N.W. 7S3, 1S2 Wis ness affairs—Stenson v. Lancaster, 
506. 165 S.W. 115S, 17S Mo.App. 340. 

iO C.J. p 1033 note 47. 


ju (J.J. p 1 U 30 note -li. ' ^ n no 

75. Ala.—Tomme v. Pullman, 93 So. 

Instructions held erroneous in ac- 



es by deceased wife’s brother to pay e 479 ^ 33 Ga.App. 49i'i. 
her funeral expenses—Lovett v. Al- p^.—Du Bois Lumber & Coal Co. v. 
len, 129 S.E. S97. 34 Ga.App. 3S5. ; Strouse, 170 A. 412, 112 Pa.Super. 

(3) Against husband and wife on ■ 6 . 

oral contract for commissions on roy- jury not misled 

alties received by defendant lessor Answers by the jury to special 
from lessee of mining property, ■ questions may indicate clearly that 
which contract was allegedly entered jury were not misled by language 
into by defendant’s husband as her instructions which otherwise 

agent.—Clark v. Opp, 66 P.2d 1179, might not be deemed sufficiently ex- 
156 Or. 197. plicit.—Johnson v. Costigan, SI N.W. 

(4) By surety on note against mak- 559, 122 Mich. 596. 

er’s wife.—Moore v. Pope, 86 S.W.2d 1 75 . Cal.—^Bashore v. Parker, SO P. 
540. 260 Ky. 619. j 707, 146 Cal. 525. 

(5) By wife to recover funds giv- I N.T.—Nathan v. Morgenthau, 114 N. 
en to husband and used to pay own , Y.S. 796. 

indebtedness.—McRitchie v. Atlanta prior transactions 

Trust Co., 152 S.E. 834, 176 Ga. 296. j An instruction has been upheld as 

( 6 ) By wife for personal injuries, 1 against the contention that the court 

as not supported by the evidence.— '■ by the use of the phrase ‘ at the 
Denver & R. G. R. Co. v. Young, 70 ' time of” excluded all prior transac- 
P 688 30 Colo. 349. j tions from the consideration of the 

Proof of marriage I jury.-Barnett v. Strain, 107 S.E. 530. 

In an action by a husband for per- 1 151 Ga. 55o. 
sonal injuries to his alleged wife, 77 ^ Or.—Marks v. Herren, S3 P. 
where his right of action depends on ; 355 ^ 47 or. 603. 

the alleged fact of his marriage to j 


Entire charge should he examined 


the woman mentioned, this fact is 1 to ascertain what was prob 

to be proved like any other fact, j intended by the court and under¬ 
and an instruction that he is to be • t>y the jury.—Marks v. Herren. 

considered as de facto and legally, 
her husband is erroneous.—Tozier v. I ' 

Haverhill & A. St. R. Co.. 72 N.E. 953. j 78. Ga.—Brazell v. Hearn, l-i S.E. 

479, 33 Ga.App. 490. 

Indefiniteness in one part of an in¬ 
struction may be removed by the lan¬ 
guage used in another part. Union 
Stock Yards Nat. Bank v. Lamb, 139 
X.W. 216, 92 Neb. 608. 

Failure to charge on pertinent mat¬ 
ter in one instruction is not error 
when the point is adequately covered 
by another instruction.—Browning v. 
Browning, 41 S.W.2d 860. 226 Mo. 
App. 322. 

79. Ark.— Adair v. Arendt, 190 S.W. 
445, 126 Ark. 246. 

Charge that states complete and 
correct proposition of law applicable 


187 Mass. 179. 

74. Mo.—State ex rel. Fourcade v. 
Sham, 119 S.W.2d 788, 342 Mo. 1190, 
quashing Fourcade v. Kansas City, 
App., 107 S.W.2d 953. 

Degree of proof as to agency or rati¬ 
fication 

In replevin by a wife, instructions 
for plaintiff should be so worded as 
to require clear and unequivocal 
proof of alleged agency of her hus¬ 
band or of her ratification of his acts 
as her agent, not beyond a reasona¬ 
ble doubt, but by such preponderance 
of evidence as to convince the jury 
after consideration of the relation of 
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fuller or more specific instructions,^® although the 
instruction is argumentative in form and unhappily 
phrased,®^ or is excessively or uselessly long.®® A 
charge against the party having the burden of proof 
of a contention on which there is not a scintilla of 
evidence is proper.®® 

Requested instructions, A requested instruction 
within the issues and evidence and embodying a 
correct statement of the law should be given, and 
refusal thereof is erroneous,®^ unless the refused 
instruction is covered in other instructions given.®® 
An instruction is properly refused, however, if it 
constitutes an incorrect statement of the law as ap¬ 
plied to the facts,®® or if it does not submit to the 
jury all the circumstances of the case,®7 and re¬ 
quested instructions of the latter character are im¬ 
properly granted.®® 

§ 446. Verdict and Findings 

The verdict and findings in an action by or against a 
husband or wife, or both, are governed by the rules re¬ 
lating to verdicts and findings generally, except in so far 
as they are controlled by statutes relating to, or peculiar 
conditions arising out of, the relation of husband and 
wife. 

The rules governing verdicts in other civil cases 
generally apply to the verdict in an action by or 
against husband or wife, or both.®® The verdict, 
in a statutory action to charge the wife’s separate 
estate for family supplies, need not specify the items 
for which she is liable;®® nor, in finding that she 
owned a "'separate estate,” is it necessary to de¬ 
scribe it as the “statutory’ separate estate, where 
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it is described as such in the pleadings.®^ 

Where husband and wife are sued jointly on a 
joint contract, a verdict against the wife alone is 
void;®® but if they are sued jointly on a contract 
which by statute creates a several and not a joint 
liability and a verdict is rendered against them joint¬ 
ly, plaintiff may have leave to amend by discontinu¬ 
ing as to one of defendants and to enter judgment 
against the other.®® In an action against husband 
and wife for necessaries furnished to the wife, there 
may be a verdict against the husband and in favor 
of the wife.®4 If, in an action against both, no 
cause of action is shown against the wife, a gener¬ 
al verdict against both is erroneous as against the 
wife;®® but where the husband sets up separate 
claims, and the wife makes a counterclaim, a gen¬ 
eral verdict “for the defendants” is equivalent to a 
finding that the wife’s counterclaim has been estab¬ 
lished in a sum equal to plaintiff’s claim,®® and is 
sufficient. In tort a verdict may be rendered against 
husband and wife for their joint liability for a 
joint tort and against the wife for an additional 
amount as punitive damages under a statute author¬ 
izing verdicts for separate amounts.®^ If the ac¬ 
tion is brought against husband and wife for a tort 
by the wife, the common-law liability of the hus¬ 
band necessarily follows from the existence of the 
marital relation and a verdict that the wife is guilty 
disposes of the whole issue raised by a joint plea of 
not guilty and supports a judgment against both;®® 
but it has been held that in such a case the verdict 
must be against both defendants.®® 


to the case is not erroneous because 
it does not contain in immediate con¬ 
nection therewith another proposition 
of law.—Nashville, C. & St. L. Ry. 
Co. v. Patterson, 165 S.E. S97, 45 Ga. 
App. 758. 

80. Ga.—Hardwick Bank & Trust Co. 
V. Manis, 183 S.E. 63, 181 Ga. 498. 

Pa.—Class & Nachod Brewing: Co. v. 
Rago, 87 A. 704, 240 Pa. 470. 

81. Ark.—^Adair v. Arendt, 190 S.W. 
445, 126 Ark. 246. 

82. Mo.—Choka v. St. Joseph Ry., 
Light, Heat & Power Co., 260 S.'W. 
67, 303 Mo. 132. 

83. Ala.—Englehart v. Richter, 33 
So. 939. 136 Ala. 562—Davis v. 
Walker, 27 So. 313, 125 Ala. 325. 

84. Ga.—Colquitt v. Dye, 114 S.E, 
643, 29 Ga.App. 247. 

30 C.J. p 1036 note 51. 

Instnictioiis held erroneously refused 
(1) Instruction that finding of neg¬ 
ligence of husband contributing to 
wife’s injuries would bar husband’s 
recovery for damages arising there¬ 
from.—Kimball v. Bauckman, 158 A. 
694, 131 Me. 14. 


(2) In married woman’s action 
against payee of her note to recover 
amount paid by her to transferee on 
theory that she was husband’s sure¬ 
ty, charge that the law presumed 
transferee took the note without no¬ 
tice of any defense.—Colquitt v. Dye, 
114 S.E. 643, 29 Ga.App. 247. 

85. Me.—^Kimball v. Bauckman, 158 
A. 694, 131 Me. 14. 

86. Ala.—^Anglin v. Thomas, 37 So. 
784, 142 Ala. 264. 

Me.—Gatherer v. West, 140 A. 380, 
126 Me. 566. 

Mo.—^McAllister v. Patterson, 14 S. 

W.2d 658, 223 'Mo.App. 455. 
R-I*--Horaho v. Wanelik, 184 A. 323, 
56 R.I. 193, reargument denied 185 
A. 256, 56 R.I. 264. 

30 C.J. p 1036 note 52. 

87. Md.—^Adkins v. Hastings, 114 A. 
288, 138 Md. 454. 

30 C.J. p 1036 note 53. 

88. Md.—^Noel v. O’Neill, 97 A. 513, 
128 Md. 202. 

30 C.J. p 1036 note 54. 

89. Ind.—Floors v. Steigelmayer, 76 
Ind. 479. 

General verdict for defendant, in 
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an action on a note against a mar¬ 
ried woman as surety, is a finding for 
defendant on aJl elements of the is¬ 
sue of estoppel to deny suretyship. 
—^Wright V. Fox, 103 N.E. 442, 56 Ind. 
App. 315. 

90. Ala.—Sharp v. Burns, 35 Ala. 
653. 

91- Ala.—^Nelms v. Armstrong, 63 
Ala, 330. 

92. D.C.—Magruder v. Belt, 7 App. 
D.C. 303. 

N.T.—Porter v. Mount, 45 Barb. 422. 

93. Mass.—Ridley v. Knox, 138 

Mass. 83. 

34. Ill.—Cristian v. Tyler, 70 Ill. 
App. 227. 

Pa.—Searles r. Rhoads, 15 Pa.Dist. 
177. 

&5. Pa.—Swayne v. Lyon, 67 Pa. 436. 

96. Ind.—Floore v. Steigelmayer, 76 
Ind. 479. 

97. Tenn.—Price v. Clapp, 105 S.W. 
864, 119 Tenn. 425, 123 Am.S.R. 730. 

98. Me.—Ferguson v. Brooks, 67 Me. 
251. 

99. Ill.—Baker v. Young, 44 Ill. 42, 
92 Am.D. 149. 
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\Vhere, as required by statute, the husband and 
wife join in a suit for damages, as for personal 
injuries to the wife, the verdict must adjudicate the 
claims of both, and a verdict which gives the one 
spouse damages but says nothing as to the other 
spouse’s claim cannot be sustained and where the 
joint action is for personal injury to the wife, un¬ 
der a statute authorizing the husband to add claims 
in his own right arising ex delicto, the damages 
should be assessed separately, and an assessment 
generally in favor of both is erroneous.^ A verdict, 
in such a case, for the wife and against the hus¬ 
band on his claim for medical expenses and loss of 
services and society is irreconcilable but it has 
been held that where they bring separate actions 
which are tried together, verdicts for substantial 
damages for the wife and “no damages” for the hus¬ 
band are not inconsistent, and judgment may prop- 
crly be rendered on the verdict for the wufe and be 
entered in the husband’s action for nominal damag¬ 
es.^ 

Findings. The rules relating to findings in civil 
cases generally control the findings in an action by 


or against a husband or wife, or both,® such as that 
the findings must be pertinent to the issues made by 
the pleadings and the evidence,^ and must be a suffi¬ 
cient finding of the facts to support a judgment or 
decree that a finding includes what is legally im¬ 
plied therein and that the office of a special find¬ 
ing is to find facts and no omission of a fact there¬ 
in can be supplied by intendment,^ but must be tak¬ 
en to be against the party obliged to prove it,iO al¬ 
though a failure to find on an immaterial matter will 
be disregarded.^^ Judgm.ent must be rendered on a 
general verdict when it is not irreconcilably incon¬ 
sistent with answers to interrogatories.^- 

§ 447. Judgment 

General rules control as to judgments, so the judg¬ 
ment in an action involving the validity of a transfer of 
property by a married man or woman must be in accord 
with the pieadings and evidence in the case. 

In actions involving the validity of a transfer of 
the property of a married man or w^oman, the judg¬ 
ment or decree must be in accord with the pleadings 
and evidence in the case.^^ 


1 . Pa.—Rhodes v. General Credit 
Corporation, 28 Pa.Dist. & Co. 6S0, 

4 Sch.Reg. 249—-Meyer v. Austin, 
35 Luz.Leg.Reg. 396. 

2. Fla.—Fayter v. Shore, 153 So. 511, 
114 Fla. 115. 

3Sr.j.—Ruebeck v. Hallinger, Sup., 47 
A. 56. 

3. N.J.—Lanning v. Trenton & Mer¬ 
cer County Traction Corporation, 
130 A. 444, 3 N.J.Misc.R. 1006. 

4. N.Y. — Leonard v. Volz, 180 N.T.S. 
607, 190 App.Div. 748, affirmed 134 
N.E. 578. 232 N.Y. 575. 

5 . s C.—De Loach v. Sarratt, 33 S.E. 
2, 55 S.C. 254, remittitur stayed 33 
S.E. 365, petition dismissed and 
remittitur revoked 35 S.E. 441, 55 
S.C. 254. 

Xn Maine 

There is no legal obligation on sin¬ 
gle justice to find any facts in pro¬ 
ceeding in equity between husband 
and wife for possession of property, 
under Rev.St. c 66 § 6. but bare de¬ 
cree is sufficient.—Tebbetts v. Teb- 
betts, 127 A. 720, 124 Me. 262. 

6. Ind.—McKay v. Corwine, 119 N.E. 
471, 69 Ind.App. 208. 

Curing error in pleading 

A general finding in favor olf the 
claim made in a party's pleading 
may cure an error in overruling a 
demurrer thereto.—McKay v. Cor¬ 
wine, supra. 

7. Pa.—Ireland v. Ireland, 90 A. 911, 
244 Pa. 489. 

Findings held sufficient 
Where a wife sued her husband to 
compel him to surrender possession 


f her separate property and a find- 
ng sustained the essential part of 
ilaintiff's allegation, a decree for 
tlaintiff was not prejudiced by a find- 
ng which did not sustain an imma- 
erial part of the bill.—Ireland v. Ire- 
and, supra. 

binding not supporting direction in 
decree 

A finding that husband and wife 
lad agreed that nothing was due him 
:rom her in the matter of an account- 
ng for the time she managed his 
lusine'^s does not supnort a direction 
n a decree that wife should turn over 
:o husband a list of debts and docu- 
nentary evidence necessary to aid 
lim in the collection of claims.— 
ST’ranz v. Franz, 32 N.E 2d 205, 308 
\Tasa. 262. 135 A.L.R. 1448. 


Finding that chattel levied on be¬ 
longed to debtor’s wife did not in¬ 
validate a finding that another chat¬ 
tel belonged to debtor, although both 
were paid for out of the wife's earn¬ 
ings, where the inference was au¬ 
thorized that debtor took for himself 
1 his wife’s earnings which he used 
j to buy one chattel and gave his wife 
I her earnings to buy the other.— 

I Hall V, Norton, 179 S.E. 166, 50 Ga. 

I App. 705. 

j Inference of husband’s agency for 
wife supported by findings 
Conn.—Bergen v. Kelly, 161 A. 337, 
115 Conn. 292. 

Inference of wife’s agency for hus¬ 
band not supported by findings 
j^ass.—Groce v. First Nat. Stores, 
Ift7 -MTT! snfi Ofifi Mass. 210. 


Finding by court based entirely on 
incompetent evidence will not sup¬ 
port a decree.—^De Loach v. Sarratt, 
33 S.E. 2, 55 S.C. 254, remittitur stay¬ 
ed 33 S.E 365, petition dismissed and 
remittitur revoked 35 S.E. 441, 55 
S.C. 254. 

8. Conn.— Howland Dry Goods Co. v. 

Welch. 108 A. 510, 94 Conn. 265. 
Vt.—Gardner v. Gauthier, 141 A. 682, 
101 Vt. 147. 

10 C.J. p 1037 note 84. 

Conclusion of suretyship 

In an action against husband and 
wife on their joint note a special 
finding that the wife derived no bene¬ 
fit from the transaction supports a 
conclusion of law that she executed 
the note as surety.—Guy v. Librenz, 
65 N.E. 186, 160 Ind. 524, superseding, 
App., 64 N.E. 527. 


9. Ind.—^Webb v. John Hancock Mut 
L. Ins. Co., 69 N.E. 1006, 162 Ind. 
616, 66 L.R.A. 632. 

30 C.J. p 1037 note 82. 

10. Ind.—Brunson v. Henry, 52 N.E. 
407, 152 Ind. 310. 

30 C.J. p 1037 note 83. 

11. Cal.—Portorville First Nat. Bank 
V. De Moulin, 205 P. 92, 56 Cal.App. 
313. 

30 CJ- P 1037 note 93 [a]. 

12. Ind.—^Wright v. Pox, 103 N.E. 
442, 56 Ind.App. 315. 

30 C.J. p 1037 note 93. 

13. Transferred property held by en¬ 
tirety 

(1) Where wife on return from a 
visit found that husband had con¬ 
veyed the spouses' home held by 
them as tenants by entirety for an 
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The general rule, discussed in Fraudulent Con- 
ve3’ances § 442, that in a suit to set aside a fraud¬ 
ulent conveyance the decree should not declare the 
transfer void as between the parties thereto but only 
as to the complaining creditor, is applicable where 
the wife is defrauded of any of her marital rights 
by an antenuptial conveyance and seeks to have such 
conveyance set aside for such fraud.^^ 

Judgments in actions involving a married woman 
or her husband in jurisdictions where a community 
property system prevails are considered infra § 552. 

Revival. Proceedings for revival of judgments 
by scire facias or other method, are considered in 
the^C.J.S. title Judgments §§ 533-549, also 34 CJ. 
p 658 note 2-p 685 note 7. 

§ 448. - By Confession, Consent, or De¬ 

fault 

a. By confession 

b. By consent 

c. By default 

a. By Confession 

The capacity of a married woman to confess Judg- 


41 C.J.S. 

, ment depends on, and is coexistent with, her capacitv 
to contract. ^ 

The general rules governing judgments by con¬ 
fession are discussed in the C.J.S. title Judgments 
§§ 134—172, also 34 C.J. p 97 note 42-p 129 note 7l. 

At common law a married woman, being under the 
disabilities of coverture, as discussed supra § 165 
is incompetent to confess judgment^^ or execute a 
warrant of attorney authorizing the entry of a con¬ 
fession of judgment,16 a judgment thus confessed 
being absolutely void,i7 and, as discussed infra § 
456, is subject to either direct or collateral attack 
on a showing of coverture. However, a judgment 
may be confessed by a warrant of attorney executed 
before her marriage, the authority not being re¬ 
voked by the marriage.i^ 

Where the disabilities of coverture have been re¬ 
moved by statute, as discussed supra §§ 166, 178, 
and a married woman may be sued on her obliga¬ 
tions, as discussed generally supra §§ 389-391, she 
may, within her power to bind herself or her estate, 
confess a valid judgment against herself,i9 her ca¬ 
pacity in this respect being dependent on, and coex¬ 
istent with, her capacity to contract.^O 


inadequate consideration and the 
grantee’s assumption of a mortgage, 
in case the wife executed a deed, 
and wife, due to compulsion by the 
grantee’s husband, executed a deed to 
the property although she declined to 
receive the money, and house was 
destroyed by fire and grantee received 
the insurance therefor, grantee was 
required to restore the property or 
pay its value subject to credit for 
payment on the mortgage indebted¬ 
ness.—Moore v. Chase, 156 S.W.2d 
84, 25 Tenn.App. 239. 

(2) Where grantee wrongfully, in 
wife's absence, obtained from hus¬ 
band an instrument conveying house 
worth seven hundred fifty dollars 
owned by husband and wife as ten¬ 
ants by entirety, for forty-five dol¬ 
lars cash and agreement by grantee 
to assume mortgage if wife also ex¬ 
ecuted the deed, and wife was in¬ 
duced by fraud to execute the deed 
later, and in wife’s suit, defendant 
was given credit for the mortgage 
indebtedness which defendant had 
paid, it was not error for court to set 
aside conveyance both as to husband 
and wife, since grantee could not, 
in suit by wife to set aside deed as 
fraudulent, assert ownership to hus¬ 
band’s interest in property and at 
same time recover the amount of 
mortgage paid.—Moore v. Chase, su¬ 
pra. 

Recognition of separate interests 
Judgment setting aside improper 


sale of property owned jointly by 
spouses to wife’s sister should give 
wife and sister right to joint pos¬ 
session with the husband as their 
respective interests appear under the 
evidence.—Kollmann v. Kollmann, 216 
N.W. 77, 204 Iowa 950. 

14. Ill.—Deke v. Huenkemeier, 124 
N.E. 381, 289 Ill. 148. 

15. Ill.—Lock V. Leslie, 248 Ill.App. 
438. 

30 C.J. p 1037 note 98. 

Proof of coverture essential 
Ill-—Thomas v. Lowy, 60 Ill. 512. 

16. Ill.—Lock v. Leslie, 248 Ill.App. 
438. 

Showing of coverture 

(1) In the absence of anything in 
the record or pleadings to show cov¬ 
erture, the court cannot assume de¬ 
fendants’ coverture in order to de¬ 
cide that warrant of attorney was 
void as to wife.—I^ock v. Leslie, su¬ 
pra. 

(2) One seeking to secure judg¬ 
ment by confession on a note con¬ 
taining a power of attorney is not 
required to show the coverture of the 
makers and the power of one of them 
as a wife to execute the instrument 
under the law governing the transac¬ 
tion.—Lock V. Leslie, supra 

17. Ill.—Forsythe v. Barnes, 81 N.E 
1028, 228 Ill. 326, 10 Ann.Cas. 710 
—Lock V. Leslie, 248 Ill.App. 438. 

30 C.J. p 1038 note 99. 


la Pa.—Baker v. Lukens, 35 Pa. 
146. 

30 C.J. p 1038 note 1. 

Judgment against husband and wife 
improper 

(1) Judgment cannot be entered 
I against husband and wife on a bond 

and warrant of attorney given by 
the wife dum sola.—Ex parte T\"right, 
2 Del. 49. 

(2) Where a feme sole gave a pow¬ 
er of attorney to confess a judgment, 
then married, and the husband ran 
away, the court would not permit 
judgment to be entered against the 
husband and wife.—^Anonymous, 3 N. 
J.Law 973. 

19. N.C.—Davis v. Cockman, 191 S. 
E. 322, 211 N.C. 630. 

Pa.—McCafferty v. Davis, 74 Pa.Su- 
per. 172. 

30 C.J. p 1038 note 5. 

As affected by nature of contract 
A warrant of attorney to confess 
judgment may be made by a mar¬ 
ried woman if she may make the 
contract to which it is attached.— 
Crosby v. Washburn, 49 A. 455, 66 
N.J.Law 494. 

20. Ill.—Forsythe v. Barnes, 81 N. 
E. 1028, 228 Ill. 326, 10 Ann.Cas. 
710—Lock V. Leslie, 248 Ill.App. 
438. 

30 C.J. p 1038 note 6. 

Statute not retroactive 

A statute empowering a married 
woman to contract generally was 
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Where the assent or concurrence of the husband 
is essential to the validity of a contract by a mar¬ 
ried woman, as considered supra § 178, a confession 
of judgment by a married woman is considered to 
be a contract requiring the assent or concurrence of 
the husband.2i 

B\ husband. At common law, the husband cannot 
confess judgment in favor of the wife.-- Where, 
however, as a consequence of modern enabling stat¬ 
utes she is permitted to bring an action against him, 
discussed supra § 393, he may confess a judgment in 
her favor,23 and it has been so held even where 
such a suit would be contrary to statute.^^ 

The husband’s common-law right to manage an 
action against himself and wife may permit him to 
confess judgment in favor of plaintiff,^^ although, 
where the judgment would be invalid against the 
wife, a confession of judgment against both husband 
and wife has been held invalid as to the wife,26 and, 
by regarding the judgment as an entirety, it has 
been held invalid against both.27 


b. By Consent 

Where a statute has removed the disabilities of cover¬ 
ture of a married woman, she may consent to the entry 
of a judgment against her. 

In equity a consent decree may be valid against 
a married woman,-^ and under the statutes remov¬ 
ing her disabilities, discussed supra § 166, a married 
woman’s consent to a judgment will make it bind¬ 
ing on her,-^ and she is concluded by a judgment 
rendered against her on her attorne3’’’s withdrawal 
of her plea.20 

c. By Default 

A married woman may be bound by a default judg¬ 
ment where a valid judgment may be rendered against 
her. So generally, where coverture must be pleaded as a 
defense to be available, a married woman is bound by a 
default judgment rendered against her. 

Generally, where a valid judgment can be ren¬ 
dered against a married woman, she will be con¬ 
cluded by a judgment by default.*^ Likewise, in 
jurisdictions where coverture must be pleaded in 
order to be available as a defense, as discussed su¬ 
pra § 436, a married woman suffering judgment 


held not to be retroactive so as to 
make valid a confession of judgment 
by her as to a contract which she 
formerly was under a disability to 
make.—Johnston v. Hauseman, 161 A. 
351 10 N.J.Misc. 910—Hamburger v. 
Hamburger, 148 A. 15, 8 N.J.Misc. 3, 

Wife as guarantor, surety, or indors¬ 
er 

(1) Under statutes permitting a 
married woman to enter into con¬ 
tracts other than contracts of guar¬ 
anty, suretyship, or indorsement on 
the* obligations of another, she has 
no power to confess judgment with 
respect to such prohibited contracts. 
—Seigman v. Streeter, 44 A. 888, 64 
N.J.Law 169—Van Deventer v. Van 
Deventer, 46 N.J.Law 460. 

(2) Under such a statute, married 
woman is not liable on judgment, 
confessed on bond executed by hus¬ 
band and wife, where proceeds went 
exclusively to husband’s benefit, j 
Johnston v. Hauseman, 161 A. 351, 
10 N.J.Misc. 910—Hamburger v. Ham¬ 
burger, 148 A. 15, 8 N.J.Misc. 3. 

(3) Thereunder a judgment on 
judgment bond of husband and wife 
is valid against wife only as to un¬ 
paid amount of debt incurred for ben¬ 
efit of her estate, and not as to the 
amount of the husband’s obligation 
for which she signed as security.— 
Burnett v. Dippold. 91 Pa.Super. 127. 

Purchase price of separate estate 

(1) Where a married woman holds 
property as her separate estate, it 
has been held that she may confess 
judgment only for the purchase price 


of such property.—Christner v. Hoch- i 
stetler, 109 Pa. 27—30 C.J. p 1038 
note 2. 

(2) Confession of judgment to bind ‘ 
separate estate see supra § 330. 

Judgment as void or voidable 

(1) Judgment confessed by mar¬ 
ried woman is no longer prima facie 
void; at most it is voidable—Penn¬ 
sylvania Liberty Bank & Trust Co. v. 
Koval, 33 Luz.Leg.Reg., Pa., 2S3. 

(2) Vacation of judgment based 
on prohibited contract is considered 
infra § 454, 

21. Ala.—Tanner v. State, 9 So. 531, 
92 Ala. 53. 

Consent of husband to: 

Charge on wife’s separate estate 
see supra § 319. 

Wife acting as sole trader see su¬ 
pra § 206. 

22. Pa.—Rose v. Latshaw, 90 Pa. 
238. 

30 C.J. P 1038 note 8. 

Reason for rule 

“If the wife cannot sue the hus¬ 
band at law, he cannot, on principle, 
confess a valid judgment in her favor 
in a court of law. It would be bad 
policy to allow the husband to con¬ 
fess judgment in favor of the wife. 
It might open a wide door for frauds 
against creditors of the husband.’’— 
Countz V. Markling, 30 Ark. 17, 24. 

23. Ill.—Thomas v. Mueller, 106 Ill. 
36. 

Va.—Alexander v. Alexander, 7 S.E. 
335, 85 Va. 353. 1 L.R.A. 335. 
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24. Pa.—Harwood v. Harwood, 84 A. 
426, 235 Pa. 532, 535. 

30 C.J. p 1038 note 10. 

25. N.C.—Vick V. Pope, SI N.C. 22. 
Pa.—Evans v. Meylert, 19 Pa. 402. 

30 C.J. p loss note 11. 

2S. Mo.—Coe v. Ritter, 86 Mo. 277. 

30 C.J. p 1039 note 12. 

27. Del.—Mendenhall v. Springer, 3 
Del. 87. 

30 C.J. p 1039 note 13. 

2S. US—Sowles v. Witters, C.C.Vt., 
39 F. 403. 

Ala.—^Winter v. Montgomery, 79 Ala. 
481. 

Consent decree generally see Equity 
§§ 67S-6S2. 

29. N.C.—Roseman v. Roseman, 37 
S.E. 51S, 127 N.C. 494, 498. 

30 C.J. P 1039 note 16. 

Consent of husband 

Where husband and wife sue joint¬ 
ly he is pnma facie her authorized 
agent with authority to consent to 
judgment against her when she is 
not present m person or by counseL 
—Craddock v. Brinkley, 98 S.E. 280, 
177 N.C. 125. 

Collateral attack on consent judg¬ 
ment against married woman see 
infra § 456. 

Judgment by consent generally see 
the C.J.S. title Judgments §§ 173- 
186, also 34 C.J. p 129 note 73-p 134 
note 53. 

30. Ga.—Glover v. Moore, 60 Ga. 189. 

Ky,—^Herring v. Johnston, 72 S. 
W. 793, 24 Ky.L. 1940. 

30 C.J. P 1039 note 24. 
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against her by default will be bound thereby,g.!- 
though some cases hold that a judgment by default 
cannot be sustained where a married woman is not 
liable on her contracts,^3 or if her nonliability in the 
particular case appears on the face of plaintiff’s 
pleading.34 Where statute requires proof of the 
nature of the claim to be made, a judgment by de¬ 
fault against a married woman in violation of such 
statute is improper.35 

Where the subject matter of a bill against a hus¬ 
band and wife relates to the separate property of 
the wife, a decree by default against the wife on an 
answ-er of the husband on behalf of himself and 
wife confessing the bill is erroneous.36 Equity will 
protect the wife’s claim to her separate estate in a 
portion of the premises against which a foreclosure 
decree by default has been entered.37 

Action against husband and wife. At common 
law, where husband and wife are joined as defend¬ 
ants, he may suffer a default as to both.^s 

Where, under statutes the wife may defend her 
title and possession of land separately, the failure 
of the husband to answer, although joined as de¬ 
fendant with the wife, will not authorize a judgment 
by default against his interest in the land.39 

Default judg^nent for fnarried woman. Where a 
feme sole plaintiff marries pending the suit and de¬ 
fendant does not plead the coverture in abatement, 
but suffers default in the case, he cannot afterward 
avoid the judgment.^^^ 


§ 449. - In Actions by Husband or Wife 

or Both 

At common law and under some statutes, where the 
husband and wife sue jointly on the wife's cause of ac¬ 
tion, the judgment rendered should be in the names of 
both. By statute in some jurisdictions the judgment 
should be given separately in favor of each as his or her 
interest may appear. 

At common law, where husband and wife join for 
the recovery of the wife’s choses in action, consid¬ 
ered supra § 405, the judgment or decree, if ob¬ 
tained, should be in the names of both.^l So, under 
the statutes, where husband and wife sue on a cause 
of action accruing to the wife,^2 qj. -^vhere the ac¬ 
tion is with respect to property owned by the hus¬ 
band and wife as tenants by entirety,43 and, like¬ 
wise, where the right to damages for which a joint 
suit is brought accrued to the wife during marriage 
and is community property in the particular juris¬ 
diction, as discussed infra § 552, or on a joint con¬ 
tract between the two plaintiffs and defendant,44 the 
judgment or decree should be rendered in favor of 
both. 

However, by force of the statutes in some juris¬ 
dictions, the judgment in a joint action by the hus¬ 
band and wife should be given separately in favor 
of each as his or her interest may appear,45 and in 
jurisdictions in which a community property sy-' 
tern prevails it has been held that this may be doi 
even where the husband and wife are improperly 
joined in the action, as discussed infra § 552. The 
same rule obtains in a joint suit in equity.46 


32. Mich.—Evans v. Caiman, 52 N. 
W. 187, 92 Mich. 427, 31 Am.S.R. 
606. 

30 C.J. p 1039 note 21. 

Equitable relief against judgment see 
infra § 458. 

Judgment by default generally see 
the C J.S. title Judgments §§ 187- 
218, also 34 C.J. p 146 note 97-p 
198 note 17. 

Vacation of judgment see infra § 454. 

33. Pa.—Kohl v. Boland, 4 Kulp 346. 
30 C.J. p 1039 note 22. 

3* Tnd.—Emmett v. Tandes, 60 Ind. 
548. 

35. PSL—Brown’s Appeal, 18 A. 642, 
130 Pa. 365. 

36. Ind.—^Work v. Doyle, 3 Ind. 436. 
Decree pro confesso or by default 

generally see Equity §§ 668-678. 

37. N.T.—Bard v. Port, 3 Barb.Ch. 
632. 

38. N.C.—Green v. Bran ton, 16 N.C. 
500. 

39. N.C.—Walton v. Parish, 95 N.C 
259. 

40; Vt.—Bates v. Stevens, 4 Vt. 545. 
41. Ala.—Blackwell v. Vastbinder 6 
Ala. 218. 

30 C.J. p 1040 note 33. 


42. Ohio,—Reinheimer v. Carter, 31 
Ohio St, 579. 

30 C.J. p 1040 note 34. 

43. Husband involuntarily joined 
Judgment for value of stock held 

by entirety should run to spouses 
jointly, even though husband was 
joined involuntarily and had pre¬ 
viously been paid stock’s value with¬ 
out wife’s consent.—^Magee v. Mor¬ 
ton Building & Loan Ass’n, 158 A. 
647, 103 Pa.Super. 331. 

Nature and incidents of estates by 
entirety see supra § 34. 

44. Mich.—Cutler v. Spens, 158 N. 
W. 224, 191 Mich. 603. 

Accounting where wife alone is plain, 
tiff 

Where a wife recovers on a joint 
cause of action instituted in her 
own name, presumably with her hus¬ 
band’s consent, the recovery is for 
their joint use, the wife in such 
case being bound to account to her 
husband.—Telesky v. Fidelity & 
Guaranty Fire Corporation, Balti¬ 
more, 33 Luz.Leg.Reg. 409, affirmed 
13 A.2d 899, 140 Pa.Super. 457. 


City of Bethlehem, 187 A. 392, 324 
Pa. 15—Leckstein v. Morris, 80 Pa. 
Super. 352—Veihdeffer v. Keystone 
Milt. Casualty Co., 40 Pa.Dist. & Co. 
657. 

30 C.J. p 1040 note 38. 

As affected by pleadings 

In a suit to enjoin the foreclosure 
of a mortgage by a husband and wife 
it was held that their interests in 
the premises could not be separated 
j under the pleadings in the case.— 
Weatherwax v. Heflin, Ala., 12 So.2d 
554. 

Indorsement of writ 
Compensation paid to a woman for 
performing domestic duties and at¬ 
tendance on injured wife and for 
management and care of apartment 
house which wife had helped hus¬ 
band manage was recoverable by hus¬ 
band, and husband’s indorsement of 
writ in wife’s action for injuries was 
sufficient authority for inclusion of 
expenditures in judgment for wife, 
notwithstanding finding that expendi¬ 
tures were incurred by wife.—Hansen 
V. Costello, 5 A.2d 880, 125 Conn. 386. 

46. Tenn.—Young v. Brown, 188 S. 

W. 1149, 136 Tenn. 184. 

30 C.J. p 1040 note 40. 


45. Pa.—Cavey to Use of Butz v. 
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Joint judgment for both plaintiffs is properly en¬ 
tered where no issue is made as to the right to re¬ 
cover jointly,and objection to a judgment for the 
wife alone may be waived.-^S 

Marriage pending action. Where a feme sole 
marries pending an action commenced by her, judg¬ 
ment may be rendered in her original name unless 
the change is brought to the notice of the court.^^ 

Actions between spouses. When the wife is au¬ 
thorized by statute to bring action against the hus¬ 
band, as considered supra § 393, she may recover 
judgment in her name against him.^O 

Where the pleadings in a suit in equity between 
a husband and wife both assert the sole ownership 
of the property involved, the court may decree a 
division of the property between them in accord¬ 
ance with the evidence.51 

Judgment for defendant. In an action by a hus¬ 
band and wife on a joint demand, in which they ad¬ 
mit a claim by defendant on an obligation of the 
husband alone, judgment on the latter should be ren¬ 
dered against the husband only.^^ 

Judgment on a counterclaim should be rendered 
against the wife and not against both husband and 
wife where she alone is liable.®^ 

Judgment in favor of defendant for the property 
and for damages in a replevin suit by a married wo¬ 
man may be invalid as to her, but valid as against 
sureties on the replevin bond.54 

Relief awarded generally. The fact that a bill in 
equity by a husband and wife asks only that a deed 
of conveyance by the wife be declared void because 
not signed by the husband does not render improper 
a decree ordering a reconveyance and an accounting 
by defendant, while also requiring plaintiff to do eq¬ 
uity by repaying the consideration for the convey¬ 


ance and reimbursing defendant for his expense in 
caring for the property.^® 

In an action involving a prohibited conveyance of 
property by a married woman to her husband in 
which the possession of the husband is not attacked 
or sought to be vacated, the court will not award to 
the husband affirmative relief of a nature to which 
he would be entitled if his possession of the proper¬ 
ty were attacked.^® 

Relief against zi^ifes mortgage securing husband's 
debt. In a jurisdiction in which a married woman 
is under a disability to act as surety on a debt of 
her husband, as discussed supra § ISS, a decree of 
cancellation may be issued against a mortgagee, or 
an assignee with notice, in favor of a married wo¬ 
man who mortgaged her separate property to se¬ 
cure a debt of her husband,^' if the rights of inno¬ 
cent third persons have not intervened.®^ In case 
such a mortgage is in the form of an absolute deed, 
and the wife’s right to avoid it has been defeated 
by the mortgagee’s conveyance of his apparent ti¬ 
tle, the wife may be awarded either the value of 
the property or the proceeds of the sale;^^ neither 
the wife nor the husband in such a case may recov¬ 
er payments made by the husband on the debt ad¬ 
mittedly due.60 

A married woman executing a mortgage of her 
separate property to secure a debt of her husband 
in reliance on the promise that accounts received by 
her husband in his business during a specified pe¬ 
riod is entitled to an accounting as to the amounts 
received from such accounts and a credit thereof on 
the mortgage.®^ 

I 450 . -In Actions against Husband or 

Wife or Both 

In an action against a husband and wife on a joint 
liability the Judgment against them may be joint. A 


47. Fla.—Silver Springs, O. & G. R. 
Co. V. Van Ness, 34 So. 884, 45 Fla. 
559. 

30 C.J. p 1040 note 41. 

48. Ind.—Nicodemus v. Simons, 23 
N.E. 521, 121 Ind. 564. 

30 C.J. p 1040 note 42. 

49. Ill.—Wilson v. McKenna, 52 Ill. 
43. 

50. Mass.—Simmons v. Thomas, 43 
Miss. 31, 5 Am.R. 470. 

Suit against hushand’s firm 

Under the statute a wife may sue 
a firm of which her husband is a 
member, and when the action is 
founded on her separate statutory es¬ 
tate it is not an objection to the 
judgment that it was rendered in fa¬ 
vor of both husband and wife, he 
having joined her simply in obedi¬ 


ence to the statute.—Alexander v. 
Alexander, 7 S.E. 335, 85 Va, 353, 1 
L.R.A. 125. 

51. Ill.—^Walker v. Walker, 17 N.E. 
2d 567, 369 Ill. 627, certiorari de¬ 
nied 59 S.Ct. 774, 306 U.S. 657, 
83 L.Ed. 1054. 

52. Mo.—Brinton v. Thomas, 119 S. 
W. 1016, 138 Mo.App. 64. 

53. Ky.—Button v. Dehoney, 29 S.W. 
615, 16 Ky.L. 725. 

54. Fla.—Ex parte Harris, 89 So. 
127, 81 Fla. 797. 

55. Pa.—Merz v. Brady, 166 A. 647, 
311 Pa. ISl. 

56. Ky.—Ray v. Bushakra, 35 S.W.2d 
19, 237 Ky. 178—Hall v. Hall, 32 
S.W.2d 536, 236 Ky. 42. 

Validity of conveyance by wife to 
husband see supra §§ 140-146. 
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57. Ala.—Staples v. Barret, 108 So. 
742, 214 Ala. 6S0, 46 A.Li.R. 10S4. 

58. Ala.—People’s Bank v. Barrett, 
121 So. 910, 219 Ala. 258. 

; Beconveyance 

I Wife executing deed to land in 
I another state as security for her hus- 
1 band’s debt was held entitled to a de- 
‘ cree of cancellation, where no rights 
! of innocent third persons were in¬ 
volved, but not to a deed of recon¬ 
veyance.—^People's Bank v. Barrett. 
121 So. 910, 219 Ala. 258. 

59- Ala.—Staples v. Barret, 108 So- 
742, 214 Ala. 680, 46 A.L.R. 1084. 

60. Ala.—Staples v. Barret, supra. 

61. Mich.—^Weller v. Macomb Coun¬ 
ty Sav. Bank, 205 N.W. 689, 232 
Mich, 522. 




§ 450 


EVSBAND AED WIFE 


several judgment against each may be rendered as the 
several liability appears where the statute permits an 
action to be maintained against a married woman and 
separate judgments against several defendants in the 
same action are proper. 

Under the common-law rule requiring an action 
on a married woman’s antenuptial debt to be brought 
against both the husband and wife as discussed su¬ 
pra § 410, the judgment in such an action must be 
rendered against both,®’ subject to the qualifica¬ 
tions, however, under some statutes, which permit 
enforcement of such judgment only as against the 
wife s property,®^ or property of the husband ob¬ 
tained from his wife.®^ 

Generally, where the liability is joint, judgment is 
properly rendered jointly against both the husband 
and wife.®® Under statutes, however, authorizing 
actions against married women, and permitting 
judgment against one or more of several defend¬ 
ants, a several judgment may be entered against ei¬ 
ther husband or wife, when sued jointly, as the sev¬ 
eral liability may appear.®® 

Where the wife, or her separate estate, is alone 
liable, but the husband is unnecessarily joined or 
joined merely for conformity, it is error to render 
a personal judgment against him.®7 Likewise, when 


41 C.J.S, 

husband and wife are joint defendants, a judgment 
against her is erroneous when the liability is that of 
the husband alone,®® although it has been held that 
a judgment erroneously entered against both the 
husband and wife is not defective as against the 
husband.®® 

\^■here a personal judgment may not be rendered 
against a married woman, as considered infra § 451 
in an action against husband and wife, to enforce 
their joint and several obligation as in case of a 
mortgage, a personal judgment may be entered 
against the husband, and a decree in rem against 
the separate property of the wife.'?® A decree fore¬ 
closing the interest of a married woman in realty 
acquired by her subject to an existing mortgage 
which she assumed is propei-, even though she was 
under a disability to assume payment of the mort¬ 
gage, where no personal judgment is rendered 
against her.^i 

Where a mortgage executed by a married woman 
as security for her husband’s debt is void because 
not acknowledged in the statutory manner, discussed 
supra § 188, the court in a foreclosure suit may is¬ 
sue a decree against the husband and his inchoate 
right of curtesy, although dismissing the bill as 
against the 


62. Ala.—Gray v. Thacker, 4 Ala. 
136. 

30 C.J. p 1041 note 51. 

Ky.—Fultz V. Pox, 9 B.Mon. 499. 
30 C.J. p 1041 note 52 [a] (1). 

2Sro personal liahiUty of wife 
Judgment against both for their 
joint and several debt incurred be¬ 
fore marriage is not a nullity, al¬ 
though by statute the wife is not per¬ 
sonally liable. 

Ky.—Fultz V. Fox, 9 B.Mon. 499. 

Mo.—Conrad v. Howard, 1 S.W. 212, 
89 Mo. 217. 

64, Mo.—^Wisdom v. Newberry, 30 
Mo.App. 241—Babb v. Bruere, 23 
Mo.App. 604. 

30 C.J. p 1041 note 52 [a] (3). 

65. Utah.—Murray v. Pinlayson, 273 
P. 319, 73 Utah 232. 

30 C.J. p 1041 note 53. 

Joint contract of husband and wife 
On a joint contract by husband 
and wife with respect to the wife's 
separate estate, in which action they 
answer jointly, it is error to award 
judgment against the wife alone.— 
Magruder v. Belt, 7 App.D.C. 303. 
Wife not party to action 
In an action on a joint obligation 
of both the husband and wife insti¬ 
tuted against the husband alone, the 
entry of a judgment against the hus¬ 
band alone when the wife should 
and could have been brought in as a 
party defendant is erroneous.—Man- 


delker v. Goldsmith, 1S8 N.W. 74, 177 
Wis. 245. 

66. Mo.—Stanley v. Whitlow, 168 S. 

W. 840, 181 Mo.App. 461. 

30 C.J. p 1041 note 55. 

Judgment on liability for family ex¬ 
penses 

Iowa.—Whinery v. McLeod, 102 N.W. 

132, 127 Iowa 11. 

30 C.J. p 1041 note 55 [a]. 

Judgment for wife’s necessaries 
Mo.—Rogers v. Hopper, 68 S.W. 239, 
94 Mo.App. 437. 

30 C.J. p 1041 note 55 [b]. 

Death of husband 
Where, in an action against hus¬ 
band and wife for slanderous words 
I spoken by the wife, the husband dies 
after verdict and before judgment, 
the widow is liable to a separate 
judgment against herself alone.— 
Sunman v. Brewin, 52 Ind. 140. 

67. Mo.—Staley v. Ivory, 65 Mo. 74. 
30 C.J. p 1042 note 56. 

68. Ark.—Gage v. Inman, 58 S.W 
2d 694, 187 Ark. 147. 

30 C.J. p 1042 note 57. 

69. Fla.—Noyes v. Webster Inv. Co, 
197 So. 390, 143 Fla. 702. 

Joint note of husband and 'wife 
In an action against the husband 
and wife as joint makers of a note 
in a jurisdiction where the wife can¬ 
not be held personally liable on such 
a note, a judgment against both is 
not defective as against the husband, 
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the inclusion of the wife's name be¬ 
ing mere surplusage.—^Noyes v. Web¬ 
ster Inv. Co., supra. 

Judgment not void as to husband 
In case of a judgment against both 
husband and wife, if the judgment 
against the wife is void by reason 
of her disability, the judgment 
against the husband nevertheless re¬ 
mains in full force. 

Mo.—^Asbury v. Odell, 83 Mo. 264. 
N.J.—Ridgway V. Toland, 43 N.J.Law 
585. 

Pa.—Jones v. Raiguel, 97 Pa. 437. 

70, Ala.—Johnson v. Ward 2 So 
524, 82 Ala. 486. 

30 C.J. p 1042 note 59. 

71. Fla.—Hartman v. Pool, 139 So. 
589, 103 Fla. 858. 

Beason for imle 

The final decree does not attempt 
to enter any personal judgment 
against the married women on their 
agreement for assumption of the 
mortgage debt, but simply forecloses 
their interests as being subordinate 
to the mortgage lien. . . . The 
attempted assumption of this debt 
• . . if invalid . . . leaves the 
original mortgagor’s debt . . 
unimpaired, and the decree of fore¬ 
closure was properly predicated 
thereon.”—Hartman v. Pool, 139 So. 
589, 591, 103 Fla. 858. 

72. N.J.—Potter v. Steer, 122 A. 685, 
96 N.J.Eq. 102. 
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Where the wife was not a party to an action 
against her husband in which the court decreed a 
convevance by him and her of land which was their 
homestead, the judgment was absolutely void as to 
both.’'^ 

Where defendants, husband and wife, present a 
common defense, Vvhich is sustained, judgment 
should be rendered in favor of bothJ*^ 

Property held by entirety. Under the statutes of 
some jurisdictions the liability of a married woman 
on a joint contract with her husband is enforceable 
only against property acquired by them as tenants 
by entirety, it being necessary thereunder that a 
judgment rendered against both the husband and 
wife, or against the wife after the death of the 
husband, contain provisions restricting enforcement 
of the judgment as against the married woman in 
accordance with the terms of the statute.'^^ 

Tort action. In an action against husband and 
wife for the tort of both there may be a judgment 
against one and in favor of* the other,and it has 
been held that a joint judgment must specify the 
character of the wife’s participation in the tort.'*'^ 


§ 451. -Against Wife Personally 

A persona! judgment may be rendered against a 
married woman only to the extent that statutes remov¬ 
ing the disabilities of coverture permit. 

There are numerous cases holding that b\ reat^on 
of the wife's disability to bind herself by an obliga¬ 
tion, a personal judgment cannot be rendered 
against a married woman while under such disabili- 
tv,**^ and generally a married woman cannot be sub¬ 
jected to personal liability further than her com¬ 
mon-law disabilities have been removed.*® Howev¬ 
er, personal judgment may be rendered against her 
to the extent that the statutes operate to remove 
such disabilities,^'^ and differences in the statutes of 
the various states, and at different times in the same 
state fixing the status of married women, may ac¬ 
count for apparent conflicts of authority on the sub- 
ject.^^ 

Under statutes generally enabling a married wo¬ 
man to be sued as a feme sole, as discussed supra § 
389, a personal judgment against her is valid,and 
may be rendered against her on personal obligations 
which she has incurred jointly with her husband, 
although no personal judgment can be rendered 


73. Minn.—Brokl v. Brokl, 158 N.W. 
250, 133 Minn. 218. 

74. Ark.—Dutton v. Million, 169 S.W. 
1183, 114 Ark. 330. 

Tex.—General Bonding & Casualty 
Ins. Co. V, Hill, Civ.App., 195 S.W. 
873. 

30 C.J. p 1043 note 63. 

75. Mich.—McDougall v. Henderson, 
244 N.W. 232, 260 Mich. 71. 

Recitals reoLuired by statute 
Mich.—Kies v. Walworth, 229 N.W. 
519, 250 Mich. 34. 

76. N.T.—Wagener v. Bill, 19 Barb. 1 
321. 

Va.—Roadcap v. Sipe, 6 Gratt. 213, 
47 Va. 213. 

77. Pa.—Turner v. Belles, 15 Pa.Dist. 
973. 

30 C.J. p 1043 note 61. 

78. Fla.—Kellogg-Citizens Nat. Bank 
of Green Bay, Wis., v. Felton, 199 
So. 50, 145 Fla. 68. 

30 C.J. p 1043 note 64. 

“A personal judgment against a 
married woman cannot be enforced. 
And she cannot, either at law or m 
equity, bind herself so as to author¬ 
ize a personal judgment against her.” 
—Protective Holding Corporation v. 
Cornwall Co., 173 So. 804, 809, 127 
Fla 252. 

Deficiency decree against married 
woman held to amount to personal 
judgment.- 7 -Cornell v. RufC, 141 So. 
535. 105 Fla. 504. 

Divorce before judgrment 

It was improper to render personal 
judgment on a note executed by a 


married woman, although she had 
obtained a divorce before the date 
of the judgment.—Hughes v. Nash, 6 
Ky.L. 664. 

General judgment against husband 
and wife in a case where no personal 
judgment can be rendered against her 
is erroneous.—Caldwell v. Stephens, 
57 Mo. 589—30 C.J. P 1043 note 65. 
79 , XJ.S.—Allen-West Commission 

Co. V. Grumbles, C.C.Ark., 161 F. 

461. 

30 C.J. p 1042 note 59 [a], [b], p 1043 

note 66, p 1044 note 70 [b], [c]. 
Judgment against wife as surety 

(1) It IS error to render a person¬ 
al judgment against a married wo¬ 
man on a note and mortgage which 
she had given to secure her hus¬ 
band’s indebtedness, in the absence 
of any showing that she intended 
to bind the remainder of her separate 
estate.—Grand Island Banking Co. v. 
Wright, 74 N.W. 82, 53 Neb. 574. 

(2) In action to foreclose mort¬ 
gage protecting indorsers of defend¬ 
ant husband’s note, evidence not 
showing that defendant wife had ex¬ 
ecuted note or was obligated for its 
payment was held insufficient to sus¬ 
tain personal judgment against wife, 
notwithstanding wife signed mort¬ 
gage to release dower and homestead. 
—Gage V. Inman. 58 S.W.2d 694. 187 
Ark. 147. 

Deficiency judgment in mortgage 
foreclosure 

(1) A deficiency judgment against 
a married woman on a mortgage is 
erroneous where it does not appear 
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that she personally or her separate 
estate is liable for the mortgage debt. 
—Manhattan L. Ins. Co. v. Glover, 14 
Hun, N.Y., 153. 

(2) Where a husband gives a note 
for his own debt, and the wife signs 
it as surety merely, and executes a 
mortgage to secure it on her own 
real estate, a personal judgment can¬ 
not be rendered against her on fore¬ 
closure for any deficiency after sale 
of the premises, where it is not dis¬ 
closed that in executing the note and 
mortgage it was the intention to bind 
her property generally.—Filley v. 
Mancuso, 2S1 N.W. S50, 135 Neb. 403 
—Grand Island Banking Co. v. 
Wright, 74 N.W. 82, 53 Neb. 574. 

(3) Other cases see 30 C.J. p 1043 
note 66 [c]. 

Where coverture is not pleaded, a 
personal judgment may bind a mar¬ 
ried woman as a feme sole.—Bethel 
V. Durall, 61 S.W. 699, 22 Ky.L, 1801 
—30 C.J. P 1044 note 70 [d]. 

80. Iowa.—^V^ood v. Dunham, 75 N. 

W. 507, 105 Iowa 701. 

30 C.J. p 1044 note 67. 

SI. U.S.—Allen-West Commission 

Co. V. Grumbles, C.C.Ark., 161 F. 
461. 

30 C.J. p 1044 note 68. 

82. Ky.— Nicholas v. Fante, 170 S. 
W. 979. 161 Ky. 387. 

30 C.J. P 1044 note 70. 

83. Joint note and mortgage 
Personal judgment should have 

been entered against wife signing 
notes and mortgage with husband.— 
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against the wife on a debt for which only the hus¬ 
band is liable,even though such obligation is se¬ 
cured by a mortgage or other lien against property 
of the wife.^^ 

Under some of the statutes authorizing her to en¬ 
ter into contracts in connection with her separate 
estate, no judgment can be rendered against her 
personally,but only a judgment in the nature of 
a decree in rem against her separate estate.^*^ So 
under some statutes imposing liability on the wife’s 
separate property for necessaries contracted for by 
her husband, as discussed supra § 338, no personal 
judgment can be rendered against her on such an 
obligation.SS Under other statutes a personal judg¬ 
ment can be entered against a married woman only 
in case she is shown to have a separate estate.^^ 

§ 452. - Against Wife’s Separate Proper¬ 

ty 

Some statutes limit the judgment which may be 
rendered against a married woman to her separate es¬ 
tate. 

Under the statutes in many of the states, a judg¬ 
ment against a married woman can be rendered only 
with respect to her separate property,and in some 
states such judgment is limited to the separate prop¬ 
erty with reference to which the contract was 
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made,or to her separate personal property,92 qj. 
to issues and profits of land during coverture.93 

Some cases hold that the judgment against the 
wife should contain directions limiting its enforce¬ 
ment to the separate property of the wife liable 
thereto,94 but other cases have upheld a general 
judgment as sufBcient.^s 

Property held jouitly hy htisband and •cAfe. 
Where a mortgage on property of a husband and 
wife signed by both of them to secure a debt of 
the husband is void as to the wife’s interest in the 
property because of her disability to act as surety 
for another, as considered supra § 188, a decree of 
foreclosure under such mortgage should limit the 
foreclosure to the interest of the husband.96 

Joinder of husband. Where the husband must be 
joined in an action to subject the wife’s separate 
property to liability for necessaries contracted for 
by her husband, as discussed supra § 411, a failure 
so to join the husband in such an action renders the 
judgment against her property a nullit}^^? 

§ 453. - Record 

Some cases hold that a judgment against a married 
woman is void If the record does not show her liability 
on its face. 


First State Bank of Philipsburg: v. 
Mussigbrod, 271 P. 695, 83 Mont. 68. 

84. Qaantiun xneroit 

Personal judgment against husband 
and wife recovered on quantum mer¬ 
uit theory by plaintiff for building of 
chicken house under verbal contract 
could not stand because of inclusion 
of wife in personal judgment where 
verbal contract and subsequent deal¬ 
ings were between plaintiff and hus¬ 
band only.—Murray v. Cunningham, 
Mo.App., 96 S.W.2d 881. 

85. Ky.—^Napier v. Duff, 136 S.W.2d 
1083, 281 Ky. 779—^Wren v. People’s 
Bank, 35 S.W.2d 566, 237 Ky. 398— 
Petrey v. Kelly, 9 S.'W.2d 1090, 225 
Ky. 746. 

86. Fla.—Prentiss v. Paisley, 7 So. 
56, 25 Fla. 927, 7 L.R.A. 640. 

30 C.J. p 1045 note 71. 

87. U.S.—Phipps V. Sedgwick, N.Y., 
95 U.S. 3, 24 L.Ed. 591. 

30 C.J. p 1045 note 72. 

Enforcement of charges and liabili¬ 
ties against wife’s separate estate 
see supra §§ 361-366. 

88. Mo.—Fenske v. Epperly, 282 S. 
W. 81, 222 Mo.App. 38. 

30 C.J. p 921 note 28 [b] (2). 

89. Wis.—Pranke v. Neisler, 72 N.W. 
887, 97 Wis. 364. 

30 C.J. p 1045 note 73. 

90. Tenn.—Flanagan v. Oliver Fin- 


nle Grocer Co., 40 S.W. 1079, 98 
Tenn. 599. 

30 C.J. p 1045 note 75. 

Enforcement of charges and liabili¬ 
ties against wife’s separate proper¬ 
ty see supra § 361. 

Mode of enforcement of judgment 
against wife’s separate estate see 
infra § 459. 

91. Mo.—Seeman v. Weippert, 49 Mo. 
61—Burgwald v. Weippert, 49 Mo. 
60. 

Va.—Crockett v. Doriot, 3 S.E. 128, 85 
Va. 240. 

92. Mo.—^Harned v. Shores, 75 Mo. 
App. 500. 

93. W.Va.—^Waldron v. Harvey, 46 S. 
E. 603, 54 W.Va. 608, 102 Am.S.R. 
959. 

30 C.J. p 1045 note 78. 

^ Va.—Crockett v. Doriot, 3 S.E. 

128, 85 Va. 240. 
j 30 C.J. p 1045 note 79. 

95. Neb.—Giltner State Bank v. Tal- 
ich, 212 N.W. 536, 115 Neb. 236. 
30 C.J. p 1045 note 80. 

The general judgment determines 
but two matters, the liability of the 
judgment debtor and the amount of 
the liability. The question of what 
property is subject to levy under 
execution to satisfy the judgment is 
a matter arising subsequently and 
collaterally and is not affected by 
the general form of the judgment, 1 
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but may be determined by matters 
aliunde, regardless of such general 
form.—Stander v. Pankonin, 4 N.W. 
2d 895, 141 Neb. 738—Giltner State 
Bank v. Talich, 212 N.W. 536, 115 
Neb. 236. 

Effect of failure to direct mode of en. 
forcement 

The fact that a judgment against a 
married woman, to be collected out of 
her separate property, is imperfect 
in not directing the mode of enforc¬ 
ing the lien does not render the judg¬ 
ment, so far as it goes, invalid or ir¬ 
regular.—Chapman v. Lemon, 11 
How.Pr., N.T., 235. 

Constmetion of judgment 
The fact that a judgment against 
a married woman is general in form 
I does not necessarily reflect an inten¬ 
tion to charge her property gen¬ 
erally for its payment, but the judg¬ 
ment should be construed in the light 
of the pleadings to determine its 
true operation and effect.—Giltner 
State Bank v. Talich, 212 N.W. 536, 
115 Neb. 236. 

96. Ala.—Death v. Hancock, 98 So. 
274, 210 Ala. 374. 

97. Mo.—Fenske v. Epperly, 282 S. 
W. 81, 222 Mo.App. 38. 

Motion in arrest of such judgment 
see the C.J.S. title Judgments § 91r 
also 30 C.J. p 1046 note 91. 
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A number of cases hold that a judgment against 
a married woman is void if the record thereof does 
not show on its face that it is founded on an obli¬ 
gation for which she can be held liable, that, 
where the record discloses her coverture and her 
liability under the statute, she will be bound by the 
entry.^^ However, under some statutes empowering 
a married woman to contract as a feme sole, the 
record of a judgment against a married woman need 
show no special fact fixing her liability^ 

It has been held on a scire facias to revive a 
judgment regular in form that, where there is noth¬ 
ing on the record to indicate that the defendant 
is a married woman, the judgment will not be de¬ 
clared void on such ground.^ 


§ 454 

The condition of the record as a basis for open¬ 
ing or vacating the judgment is considered infra § 
454. 

§ 454. - Opening or Vacating 

A judgment against a married woman may be opened 
or vacated for good cause shown on timely application 
or motion. 

As in the case of judgments generally, a judg¬ 
ment against a married woman may be opened or 
vacated on timely application or motion^ for suffi¬ 
cient cause shown.”^ Such a judgment may be va¬ 
cated or opened w'here no personal judgment may be 
rendered against a married weman^ or where it is 
based on a liability which a married woman is un¬ 
der a disability to incur.^ Thus a judgment against 


98. Miss.—Magruder v. Buck, 56 
Miss. 314. 

30 C.J. P 1046 note 83. 

S9. Miss.—Cary v. Dixon, 51 Miss. 
593. 

30 C.J. P 1046 note 84. 

1 . Pa.—Ruffner v. Luther, 6 Pa.Dist. 
588, 19 Pa.Co. 349. 

30 C.J. P 1046 note 83 [b] (4). 
Presumption of validity 

The production of an obligation 
signed by a married woman makes 
out a prima facie case of liability 
and the presumption is that a judg¬ 
ment entered on such an obligation 
is regular and valid.—Farmers Nat. 
Bank of Ephrata v. Kyper, 48 Lanc.L. 
Rev., Pa., 211. 

2. Pa,—Conlyn v. Parker, 4 A. 175, 
113 Pa. 29. 

30 C.J. p 1046 note 87. 

Collateral attack on judgment see 
infra § 456. 

3. Fla.—Rice v. Cummings, 40 So. 
889, 51 Fla. 535. 

30 C.J. p 1047 note 97. 

Pne diligence reiinired 
Pa.—Wilkes-Barre Deposit & Savings 
Bank v. Hermann, 6 A.2d 496, 334 
Pa. 560—Pennsylvania Liberty 
Bank & Trust Co. v. Koval, 33 Luz. 
Leg.Reg. 283. 
loaches as bar to relief 
Pa.—York Trust Co. v. Vandersloot, 
6 A.2d 498, 334 Pa. 591—Wilkes- 
Barre D'eposit & Savings Bank v. 
Hermann, 6 A.2d 496, 334 Pa. 560 
—Pennsylvania Liberty Bank & 
Trust Co. V. Koval, 33 Luz.Leg.Reg. 
283. 

30 C.J. p 1047 note 97 [d]. 

Motion at any time during covertnre 
A judgment on a promissory note 
made by a married woman during 
coverture may be reversed and set 
aside on motion and affidavits at any 
time during the coverture and before 
the satisfaction of the judgment.— 
Albree v. Johnson, C.C.Ohio, 1 F.Cas. 
No.146, 1 Flipp. 341. 


Action to review judgment 

An action cannot be maintained by 
a married woman to have a personal 
judgment rendered against her on 
a simple contract declared void, al¬ 
though her coverture and the nature 
of the indebtedness appear on the 
face of the complaint in such case, 
the proper remedy being by an ac¬ 
tion to review such judgment.—^Hin- 
sey v. Feeley, 62 Ind. 85. 

Writ of error coram nobis 

The fact of coverture may be re¬ 
viewed, at common law, by a writ 
of error coram nobis.—Roughton v. 
Brown, 53 N.C. 393—30 C.J. p 1047 
note 96. 

Arrest of judgment see the C.J.S. 
title Judgments §§ 91, 92, also 30 
C.J. p 1046 notes 89-92. 

Opening the C.J.S. title or vacating 
judgment generally see Judgments 
§§ 265-310, also 34 C.J. p 252 note 
71-p 390 note 53. 

Vacation of decree generally see 
Equity § 622 et seq. 

4. Presumption of validity 
Presumption is that judgment en¬ 
tered on wife’s obligation is regular 
and valid.—Newton Title & Trust Co. 
V. Underwood, 177 A. 27, 317 Pa. 
212 . 

Order approving compromise 

A wife, who was defendant in hus¬ 
band’s suit for an accounting and a 
declaration that he was owner of cer¬ 
tain property standing in her name, 
and who with husband entered into 
compromise settlement, held not to 
have shown sufficient ground to war¬ 
rant relief from order approving 
compromise in exercise of sound ju¬ 
dicial discretion.—^Werden v. Werden, 
7 N.T.S.2d 145, 255 App.Div. 795. 

5. Fla.—Rice v. Cummings, 40 So. 
889, 51 Fla. 535. 

G-ronnds for denial of motion 

(1) Where it appeared that the 
husband of defendant had been long 
absent, and that she did business 
alone, a motion to set aside a judg- 
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ment against defendant and execu¬ 
tion thereon on the ground, disclosed 
for the first time, that defendant 
was a married woman should be de¬ 
nied.—Collins V. Heather, 24 How.Pr., 
N.Y., 132. 

(2) An application to open a judg¬ 
ment entered against a married wo¬ 
man on a judgment note signed joint¬ 
ly by herself and husband is prop¬ 
erly refused, where the evidence 
tends to show that, although the hus¬ 
band received the proceeds of the 
note in money, yet the loan was made 
to the wife as principal on the se¬ 
curity of her furniture, and that the 
application for the loan contained the 
following statement: “This money is 
borrowed by me for my own use and 
for the imp^’cvement of my senarate 
estate.”—^Atkins v. Grist, 44 Pa.Su- 
per. 310. 

After term of court 

n) Under an early statute in Ken¬ 
tucky the court was given power to 
vacate a judgment erroneously en¬ 
tered against a married woman, in a 
direct action instituted after expira¬ 
tion of the term of the court render¬ 
ing such judgment.—Storms v. Ar¬ 
nold, 11 Ky.L. 181. 

(2) By subsequent amendment to 
the statute, however, this power of 
the court was removed.—Bagby v. 
Champ, 83 Ky. 13. 

6. Burden of proof 

In Pennsylvania a married woman, 
moving for an order to open a judg¬ 
ment by confession entered on a note 
admittedly executed by her and to 
permit her to interpose as defense 
the presence of circumstances which 
would relieve her of liability under 
Pennsylvania married women’s stat¬ 
utes has the burden of proof.—^Fed¬ 
eral Land Bank of Baltimore v. Gar- 
man. 18 S.E.2d 1S2, 220 N.C. 585. 
Ck>nfessed jndgrmexit 
Pa.—Pennsylvania Liberty Bank & 
I Trust Co. V. Koval, 33 Luz.Leg.Reg. 

I 283. 



§ 454 


ETJSBAND AND WIFE 


41 C.J.S. 


a married woman will be opened or vacated on a 
showing that it was based on her obligation as an 
accommodation maker or indorser, or as a surety or 


guarantor, in violation of statute.^ 

The motion ordinarily is addressed to the discre¬ 
tion of the court.^ 


Openingr or vacating judgments by 
confession generally see the C.J.S. 
title Judgments §§ 321-327, also 34 
C.J. 407 note 72-p 418 note 44 
7- Pa.—Third Xat. Bank & Trust 
Co. of Scranton v. Tonkin, 5 A.2d 
425, 135 Pa.Super. 264, affirming 39 
Liack.Jur. 71. 

Evasion of statute as consideration 

(1) In determining whether the lia¬ 
bility of a married woman on a writ¬ 
ten instrument or obligation is that 
of an accommodation indorser, mak¬ 
er, guarantor or surety, the trial 
court should look through all disguis¬ 
es and subterfuges and should open 
a judgment where testimony *in the 
case shows a manifest intention to 
avoid the statute.—Newton Title & 
Trust Co. V. Underwood, 177 A. 27. 
317 Pa. 212—Third Nat. Bank & 
Trust Co. of Scranton v. Tonkin, 5 A. 
2d 425, 135 Pa.Super. 264, affirming 
39 Lack.Jur. 71—Goldsleger v. Ve- 
lella, 161 A. 637, 106 Pa.Super. 65. 

(2) On the other hand, the wife is 
held not entitled to open judgment j 
upon judgment note entered against I 
her and her husband on ground that 
she borrowed money in order to give 
or lend it to her husband, where such 
alleged fact was concealed from lend¬ 
er.—Newton Title & Trust Co. v. Un¬ 
derwood, supra. 

(3) Thus, where married woman, 
on suggestion of bank officer, convey¬ 
ed her separate property so that she 
could sign a joint judgment note with 
her husband, such indirection to cov¬ 
er an attempt to have a married wo¬ 
man act as surety in violation of 
the statute by signing a note for her 
husband’s loan will not hold in law 
and such a judgment will be opened 
on application of the wife.—Third 
Nat. Bank & Trust Co. v. Tonkin, 39 
Lack.Jur. 71, affirmed 5 A.2d 425, 135 
Pa.Super. 264. 

(4) So a rule to open a judgment 
will be made absolute where it ap¬ 
pears that the wife joined with her 
husband in the execution of a note 
for the purpose of indemnifying 
plaintiff-bank against possible losses, 
said note being given as collateral 
security and not as an original obli¬ 
gation, and although a statement was 
signed by the wife that the money 
was for the improvement of joint 
property.—Safe Deposit Bank v. 
Krieg, 7 Schuyl.Leg.Reg., Pa., 116. 

(5) However, a married woman, 
applying individually to trust com¬ 
pany for loan, indorsing latter's 
check, issued in her name, for amount 
lent, and executing note alone for 
such amount, was not entitled to 
opening of judgment on such note 


on ground that she executed it sole¬ 
ly for her husband’s accommodation, 
in absence of subterfuge or device to 
avoid statute.—York Trust Co. v. 
Vandersloot, 6 A.2d 498, 334 Pa. 591. 

( 6 ) So a wife, voluntarily accept¬ 
ing title to mortgaged property as 
tenant by entirety with husband, and 
raising no question as to her joint 
ownership thereof and liability for 
payment of mortgage debt until fil¬ 
ing of her petition to open deficiency 
judgment nine years later, was held 
not entitled to such relief on ground 
that she was indorser for husband — 
Pennsylvania Trust Co. v. Koller, 178 
A. 814, 319 Pa. 249. 

Property held by entirety 

( 1 ) Where, at time note was exe-I 
cuted by husband and wife, husband 
was sole owner of property to be 
benefited by loan, property was sub¬ 
sequently conveyed to both husband 
and wife as tenants by entirety so as 
to make wife individually liable for 
her husband’s debt, and payee bank 
knew status of title of property, pur¬ 
pose of loan, and concurred in trans¬ 
fer of property, action of court in 
making absolute a rule to open judg¬ 
ment against wife entered by confes¬ 
sion on note was not an abuse of dis¬ 
cretion.—Third Nat. Bank & Trust 
Co. of Scranton v. Tonkin, 5 A.2d 425, 
135 Pa.Super. 264, affirming 39 Lack' 
Jur. 71. 

( 2 ) So a judgment confessed on a 
note signed by a husband and wife 
was opened as to the wife, where the 
proceeds of the loan was for the im¬ 
provement of real estate, then owned 
solely by the husband, but which at | 
the time of his death was held by en¬ 
tirety and she became sole owner.— 
Gephart, for use of, v. Grass, 87 
Pittsb.Leg.J., Pa., 315. 

(3) However, where property at 
time of its transfer by husband to 
himself and wife as tenants by en¬ 
tirety was subject to judgment lien 
in favor of plaintiff, wife was held 
not entitled to open judgment as to 
her entered by confession on judg¬ 
ment note signed by husband and 
wife subsequent to transfer, on 
ground that she was only surety, 
since wife had interest in property to 
conserve.—Archbald v. Hood, 186 A 
791, 322 Pa. 434. 


Pa.Super. 264, affirming 39 Lack. 
Jur. 71—Grote v. McCann ge 
Pittsb.Leg.J. 265. 

Opening or vacating consent judg¬ 
ments generally see the C.J.S title 
Judgments § 330, also 34 C.J. n 41 s 
note 54-p 420 note 90. 

Judgment against husband and wife 

( 1 ) Where a wife signs a bond as 
security for her husband, the judg¬ 
ment entered thereon will be vacated 
as to her, but may stand against him 
—Ridgway v. Toland, 43 N.J.Law 5 S 5 .’ 

(2) A judgment confessed by a 
husband and wife on a bond executed 
by both of them will be set aside as 
to the wife, where the husband was 
the sole owner of the property mort¬ 
gaged to secure the bond, the pro¬ 
ceeds of the mortgage having gone 
exclusively to the husband, the wife 
having but an inchoate right of dow¬ 
er in the property.—Johnston v 
Hauseman. 161 A. 351, 10 N.J.AIisc* 
910. 


Confessed judgment 
N.J.—Seigman v. Streeter, 44 A. 888 , 
64 N.J.Law 169—Van Deventer v. 
Van Deventer, 46 N.J.Law 460. 
N.C.—Federal Land Bank of Balti¬ 
more V. Garman, IS S.E.2d 182, 220 
N.C. 585, stating Pennsylvania law. 
Pa.—Third Nat. Bank & Trust Co. of 
Scranton v. Tonkin, 5 A.2d 425, J 35 
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(3) Where husband and w’-ife joint¬ 
ly signed ordinary form of judgment 
note with typed-in matter reading 
as follows: “On demand as guarantee 
of John Hatalovich account, after 
date, for value received,’’ etc., and, 
on rule to open judgment, it was 
agreed that rule be made absolute 
as to the wife, but from the deposi¬ 
tions taken and the contentions of 
respective parties, it was a question 
whether defendants were guarantors 
of the balance due on purchase price 
of automobile purchased by a third 
person when the note was given or 
for a much larger amount due for 
other subsequent business transac¬ 
tions between the third person and 
plaintiffs, it was held that rule to 
open judgment would be made abso¬ 
lute as to the husband also, because, 
until the nature and extent of the 
“account” were ascertained, the court 
as a matter of law could not tell 
from either the note or from the 
depositions whether plaintiffs were 
entitled to judgment, and subsequent¬ 
ly the question was proper for deter¬ 
mination of a jury.—Datto Motor Co. 
V. Sweda, 41 Lack.Jur., Pa., 45. 
Effect of issuance of scire facias 
The validity of judgment by con¬ 
fession on spouses’ joint collateral 
judgment note is recognized by the 
issuance of a scire facias and judg¬ 
ment thereon or the filing of an ami¬ 
cable scire facias, and the voidable 
character of the judgment is lost 
thereby, in the absence of strong 
equitable requirements.—i 1 k e s- 
Barre Deposit & Savings Bank v. 
Hermann, 6 A.2d 496, 334 Pa. 560. 

8 . Pa.—^Archbald v. Hood, 186 A 
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Where a wife owning a separate estate, and liv¬ 
ing on it with her husband, was not made a party 
with him to an ejectoent suit by a third person, she 
was entitled to have the judgment opened and to be 
allowed to defend.^ 

Judgment by default. A default judgment against 
a married woman or her husband may be opened 
or vacated on proper application for good cause 
shown.^® Reliance of a married woman on the 
promise of her husband to file an answer in her be¬ 
half to an action against both of them is a suffi¬ 
cient ground justifying the opening of a default 
judgment entered against her on her failure to file 
an answer. 

Judgment record as factor. Where the fact of 
coverture appears on the face of the record of a 
personal judgment against a married woman against 
whom a personal judgment cannot be rendered, the 
iudgment may be set aside on motion .12 On the 
other hand, where the judgment is regular in form, 
and there is nothing on the record to indicate that 
defendant is a married woman, it is held that no 
reason exists for opening or striking off the judg- 
ment.^2 

g 455 . - Operation and Effect in General 

The estoppel of a married woman by judgment is 


considered in the C.T.S. ti:le Judgments § also 
30 C.J. p 1047 note 6, and 34 C-J. p 990 note 44 [a]. 
The effect of a iudgment for or against a husband 
or wife as concluding the other is cons:dered in the 
C.T.S. title Judgments § 798, also 30 C.J. p 1047 
notes 99-5, p 104S notes 7, 8, and 34 C.J. p 1020 note 
3-p 1022 note 22. 

Examine Pocket Parts for later cases. 

§ 456. - Collateral Attack 

In most jurisdictions a Judgment against a married 
woman is not void so as lo make it subject to collateral 
attack for other than jurisdictional defects. 

There are cases holding that an unauthorized 
judgment against a married woman may be attacked 
collaterally.^*^ and that, in an action against her on 
such judgment, she may set up any defense of which 
she might have availed herself originally.^® How¬ 
ever, the weight of authorit}" is to the effect that a 
judgment against a married woman is not void,^® 
and, although erroneously rendered, it is not subject 
to collateral attack, but it is to be treated as bind¬ 
ing and enforceable, until set aside by appeal or oth¬ 
er direct proceedings for the purpose.^* The appar¬ 
ent conflict of authority on the question whether an 
erroneous judgment against a married woman is vul¬ 
nerable to collateral attack arises in some cases, at 
least, from differences in the governing statutory 


791 , 322 Pa. 434—Newton Title & 
Trust Co. V. Underwood, 177 A. 27, 
317 Pa. 212. 

Amendment or vacation of judgment 
Where judgment by confession is 
Tendered against both husband and 
wife, it being: void as to the latter, 
it is discretionary with the court 
whether it will amend the record and 
allow the judgment against the hus¬ 
band to stand, or whether it will set 
it aside entirely.—Watkins v. Abra- 
Tiams, 24 N.Y. 72. 

S. U.S.—King V. Davis, C.C.Va., 137 
F. 222, affirmed Blankenship v. 
King, 157 F. 676, 85 C.C.A. 348, 

10. Absence of defense 

The court properly refused to set 
aside default decree against hus¬ 
band and wife where husband was 
negligent in failing to defend and 
wife had no valid defense even if she 
was not properly served.—Dillard v. 
Kelley, Ark., 171 S.W.2d 53. 

Judgment against husband and wife 
(1) A default judgment against a 
homestead of husband and wife in 
certain amount and against husband 
in larger amount, part of which is 
joint judgment with wife, was held 
not entirely vacated as to the hus¬ 
band by setting it aside as to the 
wife.—Johnson v. Dakota Nat. Bank, 
207 N.W- 217, 4S S.D. 381- 


(2) Default judgment against hus¬ 
band and wife was held vacated as 
to wife only, where the husband’s 
motion to vacate was not granted, 
and the word “vacated,” in the or*” 
der was limited by words “so far 
as relates to her.”—^Johnson v. Da¬ 
kota Nat. Bank, supra. 

lu equity 

Where a married woman allowed 
judgment to be taken by default on 
a note to which she might have 
pleaded coverture, a court of equity 
will not set aside the judgment— 
Evans v. Caiman, 52 N.W. 7S7, 92 
Mich. 427, 31 Am.S.H. 606. 

Opening or vacating: 

Decree pro confesso or by default 
generally see Equity §§ 672, 674- 
677. 

Judgment by default generally see 
the C.J.S. title Judgments §§ 333- 
340, also 34 C.J. p 421 note 5-p 
432 note 31. 

11. N.C.—Wachovia Bank & Trust 
Co. V, Turner, 162 S.E. 221, 202 N. 
C. 162, followed in Morris Plan In¬ 
dustrial Bank v. Turner, 162 S.E 
222, 202 N.C. 165, and Farmers’ 
Nat. Bank & Trust Co. v. Turner, 
162 S.E. 223, 202 N.C. 166. 

12. Ky.—Rubel v. Bushnell, 15 S.W. 
520, 91 Ky. 251. 12 Ky.L. 816. 
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N.C.—Green v. Ballard, 21 S.E. 192, 
116 N.C. 144. 

30 C.J. P 1046 notes 85, 94, p 1047 
note 95. 

13. Pa.—Adams v. Grey, 26 A. 423, 
154 Pa. 258. 

30 C.J. p 1046 note 86. 

14. Fla.—Protective Holding Corpo¬ 
ration V. Cornwall Co., 173 So. 804, 
127 Fla. 252. 

30 C.J. p 1048 note 9. 

Relief against execution see infra § 
458 e. 

15. Ky.—Stevens v. Deering, 9 S.W. 
292. 10 Ky.L. 393. 

30 C.J. P 104 S note 10. 

16. Ill.—Forsyth v. Barnes, 81 N.E. 
1028, 228 Ill. 326, 10 Ann.Cas. 710. 

Pa—Bosak State Bank v. Doherty, 
39 Lack.Jur. 101. 

30 C.J. P 1048 note 11. 

Joint note signed by husband and 
wife is prima facie binding on both 
parties as principals.—Maddox v. 
Gormley, 176 S.E. 809. 49 Ga.App. 680. 

17. D.C.—Carroll v. Elkins, 29 F.2d 
638, 5S App.D.C. 265. 

Ga.—Maddox v. Gormley. 176 S.E. 

809, 49 Ga.App. 680. 

La.—Equitable Securities Co. v. 

Blosh. 25 So. 271, 51 La.Ann. 478. 
Pa_Michaelis v. Brawley, 109 Pa. 7, 
15 Wkly.N.C. 505. 

30 C.J. P 1048 note 12. 
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provisions.^® 

The general rule is that a judgment or decree 
against a married woman can be impeached on col¬ 
lateral attack only for jurisdictional errors.^® It 
has been held that a judgment at law in favor of a 
wife against her husband, although the suit might 
have been abated on a plea of coverture, cannot be 
assailed collaterally on any ground other than fraud 
or collusion to the injury of his creditors.^® In the 
absence of any indication on the record that a de¬ 
fendant was a married woman or any plea of cov¬ 
erture, a judgment against her is not void as against 
a stranger to the suit who purchases land on exe¬ 
cution sale under the judgmental 

It has been held that a bill in equity to set aside 
a decree against a married woman is a collateral 
attack.22 What constitutes collateral attack is a 
question extensively discussed in the CJ.S. title 
Judgments §§ 408-411, also 34 C.J. p 520 note 34-p 
525 note 91. 

Confessed judgment. Where a judgment by con¬ 
fession against a married woman is considered ab¬ 


C.J.S. 

solutely void, as discussed supra § 448 a, it is sub¬ 
ject to either direct or collateral attack on a shov¬ 
ing of coverture.2® 

• Consent judgment. If the court had lawful au¬ 
thority to render judgment against a married wo¬ 
man, by reason of the nature of the suit, it is im¬ 
material on a collateral attack whether the facts to 
sustain the judgment were ascertained by her agree¬ 
ment or by proof of them against her will.24 

§ 457. - Lien 

The lien of judgment against married women is cure 
ly statutory. 

As in the case of judgments generally, as dis¬ 
cussed in the CJ.S. title Judgments § 454, also 34 
CJ. p 568 note 8-p 569 note 83, the lien of a judg¬ 
ment against a married woman is purely statu- 
tory.25 A valid judgment against a married woman 
may constitute a lien on her land by force of stat¬ 
utes enlarging the property rights of married wo¬ 
men, in connection with a general statute providing 
for the lien of judgments,26 and in some states by 


Defense available in original action 
Ga.—Mack v. American Sec. Co., 180 
S.E. 127, 180 Ga. 629. 

18. U.S —Norton v. Header, C.C.CaL, 
IS P.Cas.No.10,351, 4 Sawy. 603, af¬ 
firmed Pleader v. Norton, 11 Wall. 
442, 20 L.Ed. 184. 

30 C.J, p 1049 note 13. 

19. Mo.—Hope V. Blair, 16 S.W. 595, 
105 Mo. 85, 24 Am.S.R. 366. 

30 C.J. p 1049 note 14, 

Nonliability of wife as surety 

(1) The nonliability of the wife on 
a note signed by her as a surety for 
her husband is available as a defense 
to an action against her on the note 
and hence is not a ground for col¬ 
lateral attack on the judgment on 
such note. 

D.C.—Carroll v. Elkins, 29 F.2d 638, 
58 App.D.C. 265. 

Ga.—Maddox v. Gormley, 176 S.E. 

S09, 49 Ga.App. 680. 

Ky.—Bush V. Arnett, 113 S.W.2d 442, 
271 Ky. 803. 

Pa.—Bosak State Bank v. Doherty, 39 
Lack.Jr. 101. 

30 C.J. p 1049 note 14 [g] (2). 

(2) Such defense cannot be set up 
to bar collection of judgment obtain¬ 
ed against her.—Bush v. Arnett, su¬ 
pra. 

80. Miss.—Simmons v. Thomas, 43 
Miss. 31, 5 Am.R. 470. 

81. N.C.—Rutherford v. Ray. 61 S 
E. 57, 147 N.C. 253. 

30 C.J. p 1050 note 22. 

82. Mo.—Truesdail v. McCormick 28 
S.W. 885, 126 Mo. 39. 

23. Ill.—Forsyth v. Barnes, 81 N.E. 


1028, 228 Ill. 326. 337, 10 Ann.Cas. 
710—Lock V. Leslie, 248 IlLApp. 
438. 

24. Mo.—Truesdail v. McCormick, 28 
S.W. 885, 126 Mo. 39. 

Jodgment based, on fraud 
A judgment, rendered on consent 
against a husband and wife, decree¬ 
ing that land was conveyed to the 
wife in fraud of a creditor of the 
husband, and that the wife was not 
entitled to the land, and vesting the 
title and possession in the creditor, 
without any money judgment against 
the wife, cannot be attacked collat¬ 
erally by the wife on the ground that 
she, being a married woman, had 
no power to consent to it—Truesdail 
v. McCormick, supra. 

25. Ind.—Burk v. Platt, 88 Ind. 283. 
30 C.J. p 1050 note 25. 

Determining existence of lien 
Where there has been an attempt 
to enforce judgment at law rendered 
against married woman in county 
outside of jurisdiction, in which judg¬ 
ment was rendered, by having tran¬ 
script of judgment recorded in anoth¬ 
er county, where married woman's 
land lay, equity court having juris¬ 
diction where land lay, had author¬ 
ity to determine existence of purport¬ 
ed statutory lien.—Protective Hold¬ 
ing Corporation v. Cornwall Co., 173 
So. 804, 127 Fla. 252. 

IzL Missouri 

(1) The levy of a special execution 
on separate property owned by the 
wife, on a judgment complying with 
the statute stating how a wife’s sep¬ 
arate property may be subjected to 
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the ^ payment of necessaries, creates 
a lien on such property.—Lamb v. 
Stubblefield, Mo.App., 200 S.W. 695. 

(2) Under statute requiring that 
the husband be sued with his wife 
to reach her separate property, no 
lien is given by the judgment; and 
the naked right to subject the wife’s 
property to execution cannot be in¬ 
terposed as a defense in an action 
of trespass for a forcible entry on 
her premises and the taking away of 
her personal goods by a private per¬ 
son.—Nunn • v. Carroll, 83 Mo.App. 
135. 

Lien of judgment on realty held as 

estate by entirety see supra § 34. 

26. Ind.—^Burk v. Platt, 88 Ind. 283 

—^Wagner v. Ewing, 44 Ind. 441. 
Personal judgment 

(1) In Kansas a personal judgment 
of the district court against a mar¬ 
ried woman on a note and mortgage, 
and a judgment therein foreclosing 
such mortgage, and directing a sale 
thereof, operate as a lien on the oth¬ 
er real estate owned by such mar¬ 
ried woman to the same extent and 
effect as would a like judgment 
against a married man; and the spe¬ 
cific appropriation of one or more 
tracts of real estate by way of mort¬ 
gage by a married woman, to secure 
her personal obligation, does not op¬ 
erate to exclude her other real es¬ 
tate from the lien of a personal judg¬ 
ment against her for such obligation. 
—Tarr v. Friend, 49 P. 633, 6 Kan. 
App. 48. 

(2) However, in Florida a personal 
deficiency judgment against a mar- 
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express statute a wife’s separate real estate is sub¬ 
ject to the lien of a judgment against her.27 

Judgments recovered against the husband prior 
to a statute securing to married women their sepa¬ 
rate property are not liens on the property of the 
wife acquired after the passage of such statute.-^ 

A judgment against the husband after marriage 
will not affect the wife’s right of dower,although 
a judgment against him before the marriage will 
be superior to the wife’s dower right.30 

Where land was conveyed by a husband as a gift 
to his wife, he being in ignorance of a judgment 
against her while a feme sole, it was held that the 
judgment lien attached, although she shortly after 
the conveyance to her, reconveyed the property to 
him.^^ 

A lien extends to and embraces only such estate | 
as may be sold or disposed of at the time it at- 

taches.32 

§ 458. Execution 

a. In general 

b. On judgments against husband 

c. On judgments against wife 

d. On judgments against husband and 

wife 

e. Relief against execution 

f. Execution against the body 

a. In General 

In some jurisdictions the property of a married 
woman which can be reached by execution may be de¬ 
termined by proof aliunde after entry of a Judgment 
against her. 

In jurisdictions in which a general judgment 
against a married woman is proper although only 
her separate estate or parts thereof are liable for 
the obligation involved, as discussed supra § 452, it 
has been held that the property subject to levy by 
execution on a judgment against a married woman 


is a collateral matter which arises subsequent to the 
entry of the judgment, and may be determined by 
proof aliunde although the judgment be general in 

form.33 

Execution on judgments against husband or wife 
where a community property system prevails is con¬ 
sidered infra § 552. 

Property subject to execution generally is con¬ 
sidered in Executions §§ 18-55. 

b. On Judgments against Husband 

While the interest of a married man In property 
owned jointly with his wife is subject to execution on a 
judgment against him, under the modern statutes the 
wife's separate property ordinarily cannot be reached on 
such a judgment. 

As stated in Executions § 33, the common law did 
not subject real estate to sale on execution for the 
pa^unent of debts. Thereunderj hovirever, the hus¬ 
band’s interest by curtesy, after issue born, in the 
wife’s freeholds may be levied on,^^ although, as 
discussed supra § 34, land held by husband and \\ ife 
as tenants by entirety is not subject to sale by his 
judgment creditors during the lifetime of the wife, 
at least where a statute provides that the interest 
of the husband in the real estate of the wife shall 
not be sold to satisfy a judgment against him, and 
that the husband and wife shall not be dispossessed 
of such real estate by virtue of such a judgment. 

Property owned by the husba.nd is subject to an 
execution \tyy on a judgment against him even 
though the property is encumbered.^^ However, 
only the share of a judgment debtor in lands held 
jointly by himself and wife can be sold in a pro¬ 
ceeding to subject such land to judgment.36 

The husband’s marital interest in the use and 
profits of the wife’s realty is liable for his debts.37 

Under modern statutes, however, the wife’s prop¬ 
erty generally is exempt from execution on judg¬ 
ments against the husband,38 and in general, where 


Tied woman who assumed a mort¬ 
gage while married and before be¬ 
ing made a free dealer was held not 
to create a lien on her separate prop¬ 
erty.—Protective Holding Corporation 
V. Cornwall Co., 173 So. 804, 127 Fla. 
252. 

Want of jurisdiction 

A judgment null and void for want 
of jurisdiction of the court to render 
it against a married woman creates 
no lien on her land.—Tavenner v. 
Barrett, 21 W.Va. 656. 

27. W.Va.—Williamson v. Cline, 20 
S.B. 917, 40 W.Va. 194. 

28. N.T.—Sleight v. Reed, 18 Barb. 
169. 


29. Ill.—Gove V. Gather, 23 Ill- 634, 
67 Am.D. 711. 

—Gould V. Liuckett, 47 Miss. 96. 
30 C.J. p 1050 note 34. 

SO. Ind.—Eiceman v. Finch, 79 Ind. 
511. 

Me.—Brown v. Williams, 31 Me. 403. 
]y[iss.—Gould V. Luckett, 47 Miss. 96. 

31, Iowa.—Craig v. Monitor Plow 
Works, 41 N.W. 364, 76 Iowa 577. 

32, N.C.—Bruce v. Nicholson, 13 S. 
E. 790, 109 N.C. 202, 26 Am.S.R. 
562. 

33, Neb.—Stander v. Pankonin, 4 N. 
W.2d 895, 141 Neb. 738—Giltner 
State Bank v. Talich, 212 N.W, 536, 
115 Neb. 236. 


34. Ill.—Shortall v. Hinckley, 31 Ill- 
219. 

30 C.J. p 1050 note 42. 

35 . Ky.—Farmers’ State Bank of 
London v. Evans, 80 S.W.2d 830, 
258 Ky. 660. 

36. Ky.—Marcum v. Marcum, 197 S. 
W. 655. 177 Ky. 186, 188. 

30 C.J. p 1051 note 45. 

37. Mo.—Schneider v. Staihr, 20 Mo. 
. 269. 

Isr.Y.—Sackett v. Giles, 3 Barb.Ch, 204. 
30 C-J. P 1051 note 46. 

38. Kan.—EHirrow v. Chapin, 13 Kan. 
107. 

Miss.— Smiley v. Meyer, 55 Miss. 555. 
30 C.J. P 1051 note 47. 
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the wife is not a party to the suit, a writ of exe¬ 
cution against the husband cannot be levied against 
her property.- 

Where the statute permits the wife to sue the 
husband, execution may issue in her favor against 
him as in case of third persons/'^ but she cannot 
have execution on a confessed judgment against 
him when she has no power to prosecute an action 
against him.^i 

In an action by a married woman for negligent 
injuries to which her husband has been added as a 
party defendant on motion of the original defendant 
in a jurisdiction in which a married woman cannot 
sue her husband in tort, the court will control the 
execution on any judgment which may be rendered 
in the case against defendants so that the wife re¬ 
covers only from the original defendant, with a 
right in the latter to contribution from the defend¬ 
ant husband.42 

c. On Judgments against Wife 

The property of a married woman may be reached by 
execution on a personal judgment against her in a 
jurisdiction where such a judgment is proper, but not 
where such a judgment is void. 

In jurisdictions where personal judgments against 
married women are held void, an execution sued 
out on such a judgment is invalid and of no effect.-*® 


Where, however, the wife may be sued as though 
single, with relation to her separate estate, personal 
judgments against her in such suits may be execut¬ 
ed against her separate property, as discussed infra 
§ 459, and against the interest of the wife in prop¬ 
erty owned jointly with her husband,^4 but not, as 
discussed supra § 34, during the life of the husband, 
on her interest in property held by them as tenants 
by entirety. 

On the execution sale of her lands, on a valid 
judgment, the inchoate marital rights of the hus¬ 
band will be extinguished.-*® Under statutes which 
have not altered the husband’s common-law liabil¬ 
ity for his wife’s torts, the property of a husband 
is not liable to execution on a judgment recovered 
against a wife for tort, the husband not being a 
party defendant to the action.*® * 

Quashing execution. An execution on a judg- 
ment against a married woman may be quashed on 
motion when issued after the time allowed by law 
for that purpose.^ 7 

d. On Judgments against Husband and Wife 

A valid judgment against a husband and wife gen¬ 
erally may be satisfied by execution on the property of 
both. 

A valid judgment against both husband and wife 
may be collected out of the property of both,*® in¬ 


Prind in names of husband and wife 

An execution attachment against a 
husband alone did not bind a fund 
standing in the names of the hus¬ 
band and wife and plaintiff therein 
was not entitled to participate in the 
distribution, where there were other 
claimants for the same money.—Sher¬ 
man V. P. E. McGillick Co., 91 Pittsb. 
Leg.J., Pa., 183. 

39. Or.—^Dale v, Marvin, 148 P. 1116, 

1151, 76 Or. 528, Ann.Cas.l917C 557. 
30 C.J. p 1051 note 48. 

Statutory liability for family neces¬ 
saries 

(1) By statute, the wife’s property 
may be jointly liable on a judgment 
recovered for family necessaries, or 
household expenses.—Frost v. Parker, 
21 N.W. 507, 65 Iowa 178—Polly v. 
Walker, 14 N.W. 137, 60 Iowa 86. 

(2) Under some of these statutes 
there must be a recovery against 
the wife before her property may be 
reached.—George v. Edney, 54 N.W. 
986, 36 Neb. 604—30 C.J. p 1051 note 
48 [a] (2)-(5). 

(3) A statute imposing liabilities 
on the wife for her own support is 
not self-executing, and, in case of a 
judgment against the husband alone, 
her property cannot be seized in ex¬ 
ecution in the absence of an adjudica¬ 
tion as to its liability.—Edwards v. 
Woods, 30 N.E. 237, 131 N.T. 350. 


40. N.J.—Justice v. Justice, 12 A.2d 
893, 127 N.J.Eq. 374. 

Pa.—Kinkade v. Cunningham, 22 
WTcly.N.C. 459. 

30 C.J. p 1051 note 50. 

Decree limiting execution held im¬ 
proper 

Where wife lent money to her hus¬ 
band to enable him to acquire a gas¬ 
oline station, a decree in an action 
based on such loan limiting her right 
to execution to the gasoline station 
without recourse against her hus¬ 
band for any deficiency was improp¬ 
er-—Justice V. Justice, 12 A.2d 893, 
127 N.J.Eq. 374. 

41. Pa.—Matter of Marvins, 10 
Phila. 524, 

42. Pa.—Fisher v. Diehl, 44 Pa.Dist. 
& Co. 325. 

Right of action between husband and 
wife for tort see supra § 396. 

43. Ala.—Callen v, Rottenberry, 76 
Ala. 169. 

W.Va.—White v. Foote Lumber & 
Mfg. Co., 1 S.E. 572, 29 W.Va. 385, 

6 Am.S.R. 650. 

30 C.J. p 1051 note 54. 

44. Denial of injunction against ex¬ 
ecution construed 

Judgment denying husband in¬ 
junction against sale on execution 
under judgment against wife, of land 
conveyed to husband and wife by 
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warranty deed, injunction being 
sought on ground that wife had no 
interest, was held not a holding that 
husband has no interest in the land, 
but merely a holding that he had 
failed to show himself entitled to 
such injunction.—Herndon v. Shaw¬ 
nee Nat. Bank, 232 P. 432. 105 Okl. 
207. 

45. Pa.—^Wells v. Bunnell, 28 A. 851, 
160 Pa. 460. 

46. Pa.—Deardorff v. Pepple, 36 Pa. 
Super. 224. 

47. Ky.—Columbia Bldg., Loan & 
Savings Assoc, v. Gregory, 112 S. 
W. 608, 129 Ky. 489, 33 Ky.L. 1011. 

30 C.J. p 1051 note 53. 

48. N.J.—Hopper v. Gurtman, 8 A.2d 
376, 379, quoting Corpus Juris, and 
17 N.J.Misc. 289, affirmed 18 A.2d 
245, 126 N.J.Law 263, 133 A.L.R. 
621. 

30 C.J. p 1052 note 61. 

Property of wife 

The separate property of a wife is 
liable for the satisfaction of a joint 
judgment against herself and hus¬ 
band. 

Ga.—Luke v. Cook, 116 S.E. 37, 29 
Ga.App. 492. 

Pa.—Front & Huntingdon Building & 
Loan Ass’n v. Berzinski, 196 A 
572, 130 Pa.Super. 297. 

30 C.J. p 1052 note 61 [b]. 



ErSBAXD AND WIFE 


§ 458 


41 C. J- S. 


eluding their interest in property as tenants by en- i 
tirety, as discussed supra § 34, or out of real estate j 
of which she is the equitable owner, if it is not ex- 
empt.49 Where, however, a personal judgment can¬ 
not be rendered in a foreclosure suit against hus¬ 
band and wife, an execution on a deficiency judg¬ 
ment can issue only against the husband.^o 

Husband as nominal defend<int. Where a husband 
is joined as a nominal defendant with his wife in 
an action for a tort of the wife, in which he took 
no part, and which is alleged to have been commit¬ 
ted by her alone, no execution can issue against the 
husband or his property, as the property of the wife 
alone is subject to execution.51 

Wifes antenuptial contract. Where the husband 
is liable on the antenuptial contracts of the wife only 
to the extent of the property he may have acquired 
from her, execution against the husband must be 
limited to such property.52 

Death of husband. On the death of the husband, 
a joini judgment against husband and wife sur¬ 


vives against the wife, and may be satisfied out of 
any property not held by her as equitable separate 
estate.ss 

e. Relief against Execution 

Equity may grant relief in protection of the property 
of a married woman sought to be levied on under a judg¬ 
ment against her husband. 

Equity will gram relief for the protection of a 
married woman’s separate property against the hus¬ 
band’s execution creditors,^^ and an injunction will 
be granted to restrain the sale of such property 
when levied on under an execution on a judgment 
against the husband,^^ or to protect it from sale 
under an execution on a void judgment against her- 
self.56 So, where a general judgment against a 
married woman is proper although only her separate 
property or part thereof is liable lor the obligation 
involved, as discussed supra § 4o2, the court, on be¬ 
ing advised of the facts in an appropriate proceed¬ 
ing, will prevent property of the married woman not 
liable to the judgment from being seized thereun- 


Wife as surety 

Where the husband’s debt was se¬ 
cured by a trust deed on the property 
of the husband and wife, and the 
wife’s property was only included in 
the trust deed as an additional secur¬ 
ity, equity will require that the hus¬ 
band’s portion of the property be ex¬ 
hausted before selling his wife’s 
property. 

Mo.—^Wilcox V. Todd, 64 Mo. 388. 
W.Va.—Jones v. Thorn, 32 S.E. 173, 
45 W.Va. 186. 

Effect of sale on execution 

A judicial sale of wife’s separate 
realty under execution on judgment 
against both husband and wife con¬ 
veyed all right, title and interest in 
both in such realty, including hus¬ 
band’s inchoate right of curtesy. 
Hopper V. Gurtman, 8 A.2d 376, 17 N. 
J.Misc. 289, affirmed 18 A.2d 245, 
126 N.J.Law 263, 133 A.L.R. 621. 

“In common law actions, before the 
Code, where husband and wife were 
necessary parties, judgment always 
went in favor of or against both, 
but -was collected primarily of the 
husband’s property, if he had any; 
if not It might be charged in equity 
upon the wife’s separate estate. Ex¬ 
ecutions on such judgments went 
only against the property of the hus¬ 
band for the reason that the wife had 
no separate personal property.” Por¬ 
ter V. Mount, 45 Barb., N.Y., 422, 426. 

49. Mo.—Smotherman v. Simmons- 
Burks Clothing Co., 136 S.W. 13, 
164 Mo.App. 619. 

N.j. —Hopper V. Gurtman, 8 A.2d 376, 
379, 17 N.J.Misc. 289, quoting Cor¬ 


pus Juris, and affirmed 18 A.2d 245, ■ 
126 N.J.Law 263, 133 A.L.R. 621.' 

50. Ind.—Gebhart v. Hadley, 19 Ind. 
270. 

51. Me.—Marcus v. Rovinsky, 49 A. 
420, 95 Me. 106. 

52. Ky.—Medley v. Tandy, 4 S.W. 
308, 85 Ky. 566, 9 Ky.L. 16S— 
Husbands v. Bullock, 1 Duv. 21— 
Ransom v, Milward, 5 Ky.L. 252. 

53. S.C.—Brown v. Cleary, 18 S.C.Eq. 
319. 

54. Ala.—Barclay v. Plant, 50 Ala. 
509. 

30 C.J. P 1052 note 69. 

Where community property system 
prevails see infra § 552. 


55, Fla.—^Blackshear Mfg. Co. v. Mc- 
Clenny, 78 So. 269, 75 Fla. 308. 

30 C.J. p 1052 note 70. 

Cloud on title 

(1) Equity will enjoin an execution i 
on a judgment against a husband, 
levied on the separate property of I 
the wife, where a sale thereunder' 
would create a cloud on her title.—| 
Hartsema v. Addison Coal & Coke, 
Co., 282 N.W. 155, 286 Mich. 296— 
23 b.J. p 567 note 99. 

(2) An injunction will not be is¬ 
sued if she has a complete and ade¬ 
quate remedy at law. 

Ark.— Lovette v. Longmire, 14 Ark. 

339. 

Ill.—Greenberg v. Holmes, 100 Ill* 
App. 186. 

23 C.J. P 567 note 1. 

56. Md.—Griffith v. Clarke, 18 Md. 
457. 


. Griffin v. Ragan, 52 Miss. 78. 

. CO C.J. P 1053 note 71, P 1048 note 9 

i [h]. 

Default judgment 

A judgment rendered on default 
against a married woman, in an ac- 
' tion to which coverture would have 
I been a defense, is not void, but void- 
I able; and the enforcement of such 
' judgment will not be enjoined un- 
! less some equitable ground of relief 
! is shown, such, for instance, as fraud 
’ or coercion.—McCurdy v. Baughman, 

: 1 N.E. 93, 43 Ohio St. 78—30 C.J. P 
1 1039 note 21 [b]. 

Collateral attack in general see supra 
§ 456. 

Dower and home site 

In suit to quiet title by foreclosure 
sale by purchaser against husband 
and wife, in wffiich wife claimed that 
deed of trust was invalid as to her 
1 because her acknowledgment and 
J i privy examination were not taken 
f I as required by law, and moved to en- 
r: join plaintiff from executing its writ 
j of possession in its special partition 
e ! proceeding until her right of dower 
_ i could be ascertained and her hus- 
band’s “home site” set off, and pos¬ 
session awarded to her, it uras held 
that the wife’s rights were amply 
protected by judgment dissolving a 
temporary restraining order, so far 
as her right of dower was concerned, 
and continuing it with respect to 
husband’s home site, adjudged to be 
in lands previously allotted to hus¬ 
band’s mother as her dower.—South- 
d ern State Bank v. Sumner, 125 S.E. 
489, 188 N.C. 687. 
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der.57 In some jurisdictions, however, it is held that 
if the tide of the wife is conceded, the sale under 
a judgment against the husband will be enjoined,^^ 
but if it is disputed the court should not assume ju¬ 
risdiction and enjoin execution, since it would thus 
withdraw from a trial by jury questions which 
would properly arise in ejectment proceedings by 
the purchaser at the execution sale.59 

The wife must establish clearly the fact of her 
ownership.®® If she has conveyed the property lev¬ 
ied on she has no right to an inj unction. 

Failure, through ignorance of her legal rights®- 
or through the neglect of her attorney,®3 or other¬ 
wise, ®4 to make a proper defense at law', will not, 
how'ever. entitle her to relief. If she has been guilty 
of fraud, equity will not interfere.®® 

Where a statute makes property of a married wo¬ 
man liable for necessaries furnished the family aft¬ 
er execution against the husband has been returned 
unsatisfied, as discussed infra § 459, a wife is enti¬ 
tled to enjoin the levy of an execution on her prop¬ 
erty on a judgment, although rendered in a suit 
against herself, which does not show that it was for 
necessaries, or without the return of an execution 
against the husband unsatisfied.®® 

4t law. A court of law has power, equitable in 
its nature, to control the execution of its final proc¬ 
esses so as to prevent a wrong being done thereby.®7 
Replevin may be brought to recover chattels of 


41 C.J.S. 

the wife levied on by the husband’s creditors,®® or 
an action to recover damages will lie.®® 

Husbamd's interest in property. W'here the hus¬ 
band is part owner of the property, there can be 
no objection to selling the husband’s interest there¬ 
in under a judgment against him.^O 

f. Execution against the Body 

A body execution ordinarily may issue against a 
married woman unless the statute provides otherwise. 

In the absence of statutes providing to the con¬ 
trary,71 a body execution ordinarily may issue 
against a married woman.72 Where a judgment is 
obtained against, a husband and wife, in an action in 
which the body of defendant can be taken on exe¬ 
cution, plaintiff is entitled to an execution running 
against the bodies of both husband and wife;73 and 
where the execution is against both husband and 
wife, the wife may be imprisoned with or without 
her husband.74 

§ 459. Enforcement of Judgment against 
Wife’s Separate Property 

The separate estate of a married woman may be 
sold on execution where personal judgments against her 
are permitted. In equity her personal property should be 
first applied to satisfy the debt. 

Under the statutes authorizing personal judgments 
against married women, her separate property may 
be seized and sold on execution,^® and the judg- 


67. Neb.—Giltner State Bank v. Tal- 
ich, 212 N.W. 536, 115 Neb. 236. 
Proper procedure 

The married woman could preserve 
her rigrhts by injunction, by motion 
to quash the grarnishment or execu¬ 
tion, or by application to amend the 
judgment limiting satisfaction there¬ 
of out of specified property.—Gilt¬ 
ner State Bank v. Talich, 212 N.W 
536, 115 Neb. 236. 

58. Pa.—Allen v. Benners, 10 Phila. 

10 . 

23 C.J. p 567 note 2. 

59. Pa.—Shuster v. Bennett, 9 Phila. 
208—Dyer v. People’s Bank, 9 
Phila. 159. 

23 C.J. p 56S note 3. 

60. Md,—Erdman v. Rosenthal. 60 
Md. 312. 

61. Ala.—Flanagan v. State Bank. 32 
Ala. 508. 

Wash.—Ross v. Howard. 64 P. 794, 25 
Wash. 1. 

62. Iowa.—^Van Metre v. Wolf, 27 
Iowa 341. 

63. Mo.—Miles v. Jennings, 6 Mo. 
App. 589. 

Ky.—^Wren v. Picklin, 59 S.W. 
746, 109 Ky. 472, 22 Ky.L. 1025. 
SO C.J. p 1053 note 76. 


65. Pa.—Sirason v. Bates, 10 Phila., 
Pa., 66. 

66. Neb.—Scott v. House, 140 N.W. 
631, 93 Neb. 325. 

67. U.S.—King v. Davis, C.C.Va., 
137 P. 222, affirmed Blankenship v. 
King, 157 P. 676, 85 C.C.A. 348. 

68. Mo.—Bedsworth v. Bowman, 15 
S.W. 990, 104 Mo. 44. 

30 C.J. p 1053 note 84. 

69. Pa.—^ICenney v. Good, 21 Pa. 349. I 
30 C.J. p 1053 note 85. 

Right of surrlving husband 
A surviving husband, not being the 
personal representative of his de¬ 
ceased wife, cannot sue to recover 
for the conversion of personal prop¬ 
erty of her estate, taken from his 
possession by an officer executing a 
writ of execution issued on a judg¬ 
ment against him.—Chamberlain v. 
Harrow, 11 N.Y.St. 100, 46 Hun 48. 

70. Pa.—Boyle v. Ramsey, 1 Leg. 
Gaz. 45. 

Tex.—Braden v. Gose, 67 Tex. 37. 
23 C.J. p 568 note 4. 

71. Statutory limitations 

K.Y.—Gray v. Breckheimer, 183 N.Y. 

S. 748, 193 App.Div. 231. 

30 C.J. p 1053 note 87 [b]—23 C.J. 

P 916 note 8. 


72. Mass.—Commonwealth y. Bad- 
lam, 9 Pick. 362. 

23 C.J. p 916 note 9. 

At common law 

Conn.—Hall v. White, 27 Conn. 488. 
30 C.J. p 1053 note 87. 

Arrest on mesne process see Arrest 

5 29 1 (2). 

73. Conn.—Hall v. White, 27 Conn. 
488. 

N.H.—Kimball v. Malony, 3 N.H. 376. 

I 

74. Mass.—Commonwealth y. Bad- 
lam, 9 Pick. 362. 

N.Y.—McKinstry v. Davis, 3 Cow. 339. 
15 Am.D. 269. 

75. Fla.—Bryan v. Bullock, 93 So. 
1S2. 84 Fla. 179. 

30 C.J. p 1051 note 55, p 1054 note 
95. 

Stockholder’s statutory liability 
A judgment against a married wo¬ 
man as a stockholder of a banking 
corporation for the additional statu¬ 
tory liability will be satisfied out of 
her separate estate.—Bryan v. Bul¬ 
lock, 93 So. 182, 84 Fla. 179. 

Necessity for specifying property 
Ga.—^Wright v. Watson, 30 Ga. 648. 

30 C.J. p 1054 notes 95 [e], [t]. 
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ment may be enforced even against her after-ac¬ 
quired property.’^ 

Where by statute the husband is relieved of his 
common-law liability for the torts of his wife in 
which he took no pan, execution on a judgment 
against them in an action in which he is joined for 
conformity can issue only against the property of 
the wife, as discussed supra § 458 d. Execution on 
judgments against husband or wife generally is con¬ 
sidered supra § 458. 

Judgment for necessaries. A valid personal judg¬ 
ment may be rendered against a married woman, 
and execution thereon issued against her separate 
property, under a statute making such property lia¬ 
ble to execution for her husband’s debt for neces¬ 
saries for herself or the family.'^'^ Statutes, howev¬ 
er, making husband and wife jointly liable for fam¬ 
ily necessaries often provide that no execution shall 
issue against the property of the wife until exe¬ 
cution against the husband has been returned nulla 
bona,*^^ and until this essential fact has been es¬ 
tablished her property is not subject to sale.79 Stat¬ 
utes subjecting to execution the wife’s separate 
property for a debt or liability of her husband cre¬ 
ated for necessaries for the wdfe or family do not 
authorize execution against her property on a judg¬ 
ment against him alone.^® Sometimes, however, a 


statute imposing such liability expressly permits it 
to be fixed by a suit against husband and wife joint¬ 
ly or the husband separately.®^ 

In equity. Separate property of the wife will not 
be charged in equity with a judgment against the 
husband on an obligation of both until the wife has 
had an opportunity to defend at law.®- 

In enforcing a decree against the wife’s separate 
estate, it is the rule, in equity, that the personalty 
should first be applied to the pa 3 ’ment of the debt.®^ 
If the personalty, including the rental of lands, is 
insufficient, equity may decree the sale of the realty 
itself,®^ especially after the death of the wife.®® 
However, separate property of a married woman 
subject to restraints on anticipation or alienation 
will be protected from execution.®® 

If executions against husband and wife are re¬ 
turned unsatisfied, the judgment creditor may sue 
in equity to have a deed of trust of the wife’s prop¬ 
erty given to secure other debts foreclosed, and the 
surplus applied on the execution.®"^ 

It has been held that where a husband’s debt was 
secured by a trust deed on the property of the hus¬ 
band and wife, the wife’s property being included 
merely as additional security, equity will require the 
husband’s property to be exhausted before selling 
the wife’s property.®® 


<JoiiBtitTitioiial provision held inap¬ 
plicable 

A constitutional provision to the 
effect that a married woman’s sepa¬ 
rate property may be charged in equi¬ 
ty and sold for the purchase price of 
it or for the price of any property 
purchased by her, or for money, la¬ 
bor, or materials applied thereon with 
her knowledge and consent for the 
benefit of her separate property, 
has been held inapplicable to judg¬ 
ments against a married woman for 
antenuptial debts.—Stanley v. Pow¬ 
ers, 166 So. 843, 123 Fla. 359—McGill 
V. Cockrell, 88 So. 268, 81 Fla. 463. 

76. S.D.—Brace v. Van Eps, 80 N.W. 
197, 12 S.D. 191. 

30 C.J. p 1054 note 96. 

77. Mo.—Bedsworth v. Bowman, 15 
S.W. 990, 104 Mo. 44. 

liimitation to separate personalty 
Mo.—Harned v. Shores, 75 Mo.App. 
500. 

78. Neb.—Scott v. House, 140 N.W. 
631, 93 Neb. 325. 

Pa.—Sheets v. Cleaver, 8 Phila. 3. 

79. Neb.—Scott v. House, 140 N.W. 
631, 93 Neb. 325. 

Injunction to restrain execution see 
supra § 458 e. 

80. Mo.—Bedsworth v. Bowman, 15 
S.W; 990, 104 Mo. 44. 

30 C.J. p 1055 note 4. 


UTeceosity for judgment against wife 
Neb.—George v. Edney, 54 N.W. 986, 
36 Neb. 604. 

81- Iowa.—Polly v. Walker, 14 N.W. 

137, 60 Iowa 86, 

3'0 C*J. p 1055 note 5. 

82. N.J.—Rizzi v. Pohan, 140 A. 393, 
102 N.J.Eq. 239, reversing 134 A. 
846, 100 N.J.Eq. 104. 

83. Va.—Frank v. Lilienfeld, 33 
Gratt. 377, 74 Va. 377. 

30 C.J. p 1054 note 91. 

Rental of lands 

(1) Land which is the separate es¬ 
tate of a married woman cannot be 
sold for a debt contracted by her 
during coverture, but can only be 
rented during the coverture.—Hogg 
V. Dower, 14 S.E. 995, 36 W.Va. 200. 

(2) “In the proceeding in equity 
by a general creditor against a feme 
covert to subject her separate estate 
to the payment of his debt, a court 
of equity generally will not sell the 
corpus of her real estate to pay such 
debt, but will only subject the an¬ 
nual rents, etc., during the joint lives 
of herself and husband to the pay¬ 
ment of such debt^ but the court will 
sell the separate personal property 
of the feme covert and apply the pro¬ 
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ceeds applied in payment of her just 
debt.”—Hughes v. Hamilton, 19 W. 
Va. 366, 394. 

Adjustment of priorities 

The court, having taken control of 
specific personal estate of a married 
woman for the purpose of subjecting 
it to the payment of the claims of her 
creditors, -who had brought suits for 
that purpose, should, as the law then 
was, have ascertained and determined 
their respective priorities, and then 
applied the proceeds of sale had un¬ 
der the direction and control of the 
court to the satisfaction of these 
claims, in the order in which they 
have been ascertained to be entitled. 
—Osborn v. Glasscock, 20 S.E. 702, 
39 W.Va. 749. 

84. Ala.—Bradford v. Greenway, 17 
Ala. 797, 52 Am.D. 203. 

85. Va.—Price v. Planters* Nat. 
Bank, 23 S.E. 887, 92 Va. 468. 32 
L.R.A. 214. 

86. Va.—Frank v. Lilienfeld, 33 
Gratt. 377, 74 Va. 377. 

30 C.J. p 1054 note 94. 

87. Tenn.—Plano Mfg. Co. v. Schell. 
84 S.W. 807, 114 Tenn. 410. 

88. W.Va.—Jones v. Thorn, 32 S.E. 
173, 45 W.Va. 186. 
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§ 460. Appeal and Error 

a. In general 

b. Parties 

c. Assignments of error 

d. Review and disposition of cause 

a. In G-eneral 

By statute in some jurisdictions a married woman 
may appeal individually from a joint and several judg¬ 
ment against herrelf and her husband. Proceedings for 
review must be perfected within the time fixed by statute. 

Under the statutes of some jurisdictions a mar¬ 
ried woman may appeal individually from a joint 
and several judgment against herself and her hus- 

band.^9 

Where a statute provides that in certain actions 
by husband and wife there shall be separate verdicts 
and separate judgments, and defendant seeks a re¬ 
view of both judgments, there should be two appeals 
and assignments of error even if they are identical 
in' form and substance.^® 

Appeals from judgments for or against a married 
woman or her husband in states in which a com¬ 
munity property system prevails are considered in¬ 
fra § 552. 

On desertion of mfe. A statutory provision in 


favor of a deserted wife may give her a right of 
appeal.^ ^ 

Service of writ of error. At common law, if a 
female party to a suit intermarries after judgment, 
and before service of the writ of error, service of 
the citation must be on her husband.^^ 

Acknowledgment by husband and wife of service 
of a writ of error on them was held not to dis¬ 
pense with actual service on the wife, as required 

by statute.93 

Tims within which proceedings must he brought. 
The limitations as to time for proceedings for re¬ 
moval to an appellate court are controlled, as in 
case of other parties, by the local statutes.94 

b. Parties 

Generally where a husband and wife are properly 
joined as parties in the court below they should also be 
joined In the appellate proceedings. The husband need 
not be joined If the wife can sue or be sued as a feme 
sole. 

In general, on appeal or writ of error, husband 
and wife, if properly made joint parties in the court 
below, should also be joined in the appellate pro¬ 
ceedings but where, under statutes, the wife may 
sue or be sued alone, the husband need not be made 
a party to an appeal,96 although it seems that he may 


89. Ala.—Ex parte Jones, 115 So. 
301, 217 Ala. 208. 

Appeal bond: 

By married woman as appellant see 
Appeal and Error § 532 a. 
Liability of married woman as 
surety on see Appeal and Error 
§ 2017. 

90. Pa.—Rmker v. Colonial Iron Co., 
68 Pa.Super. 258. 

30 C.J. p 1055 note 8. 

91. Ky.—Stephens v. Stephens, 85 S. 
W. 1093, 27 Ky.L. 555. 

Disallowance of homestead claim 
Under a statute providing that a 
wife who is deserted by her husband 
may bring or defend for him any 
action which he might bring, or de¬ 
fend, with the same powers as he 
would have, a deserted wife who in¬ 
tervenes in a suit, claiming as a 
homestead, in her husband’s right, 
land on which she is living with her 
children, may appeal from a judg¬ 
ment disallowing her claim.—Ste¬ 
phens V. Stephens, 85 S.W. 1093, 27 
Ky.L. 555. 

92. U.S.—Fairfax v. Fairfax, D.C., 5 
Cranch 19, 3 L.Ed. 24, reversing 8 
P.Cas.No.4,612, 1. Cranch C.C. 292, 

93. Conn.—Gaylord v. Payne, 3 Conn. 
25$. 

Service of process on married woman 
see supra § 427. 


94. In Florida 

(1) Under Comp.Gen.L.l927 § 4620, 
dealing with judgments in civil ac¬ 
tions to which a married woman is 
a party, she is allowed two years in 
which to sue out a writ of error.— 
Cook V. Lewis K. Liggett Co., 171 So. 
522, 126 Fla. 555. 

(2) However, under Rev.Gen.St.l920 
§ 3168, dealing expressly with ap¬ 
peals in chancery, an appeal by a 
married woman from a decree must 
be instituted within six months aft¬ 
er the entry of the decree, as in the 
case of an appeal by any other per¬ 
son.—Reed v. Cromer, 98 So 605 86 
Fla. 575. 

(3) It has been held that Rev.Gen. 
St.l920 § 3173, providing that the law 
relating to writs of error shall be 
applicable to appeals in chancery, 
does not operate to substitute the 
provision as to the writ of error by 
a married woman for the provision 
limiting the time for appeals in chan¬ 
cery.—Reed V. Cromer, supra. 

In Kentucky an appeal from a joint 
judgment against husband and wife 
must be prosecuted within three 
years, unless the husband labors un¬ 
der disability; if he labors under no 
disability, the wife cannot avail her¬ 
self of her disability of coverture 
to stop the running of the statute.— 
Farlee v. Rodes, 11 Bush 365. 
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In Tennessee, under Code §§ 3180- 
3182, a married woman cannot bring 
a writ of error by her next friend 
more than two years after the decree 
against herself and husband has been 
rendered, while her husband is living. 
—Garrett v. Cocke, 8 Baxt. 274. 

Time for instituting proceedings gen¬ 
erally see Appeal and Error §§ 428- 
462. 

95. Md.—Bouldin v. Bank of Com¬ 
merce, 21 Md. 44. 

30 C.J. p 1055 note 13. 

Appeal in forma pauperis 
Where a - husband and wife are* 
joint parties, the former only need 
take the oath prescribed by statute- 
for an appeal in forma pauperis.— 
MePhatridge v. Gregg, 4 Coldw.,. 
Tenn., 324. 

Abatement 

(1) Where the court below arrested 
a judgment obtained by a husband 
and wife for slander of the wife, for 
which they sued out a writ of er¬ 
ror, on death of the wife the writ 
was abated.—Stroop v. Swarts, 12^ 
Serg. & R., Pa., 76. 

(2) Marriage as abating appeal or 
writ of error see Appeal and Error 
§ 404. 

96- Ill.—Barnett v. Marks, 71 111- 
App. 673. 

Pa.—Murray v. Keyes, 35 Pa. 384. 
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join in the appeal.^^ For the protection of a sub¬ 
stantial right the wife may appeal alone.®^ 

It has been held that a writ of error to reverse 
a judgment obtained against a woman prior to her 
marriage should be sued out in the names of both 
husband and wife,99 the same rule applying where 
a judgment was rendered against her during cover¬ 
ture.^ 

c. Assignments of Error 

Husband and wife may jointly assign error to a de¬ 
cree prejudicial to the interests of both. 

By reason of the legal fiction of the unity of hus¬ 
band and wife, where it still prevails, as discussed 
supra § 5, error in denying a wife’s motion for a 
new trial, although presented by a joint assignment 
of error by her and her husband, is sufficiently as¬ 
signed, although the motion was properly denied as 
to him,^ and generally where a husband and wife 
unite in an assignment of errors the assignment will 
be good as to both if it is good as to the wife.^ 

Husband and wife may jointly assign error to a 
decree prejudicial to the interests of both.^ 

d. Eeview and Disposition of Cause 

General rules govern the review and disposition of 
the cause in actions Involving a husband and wife. 


The review in actions involving a married^woman 
or her husband is governed by general rules.® Thus 
matters not appearing in the record are not subject 
to review.® 

Matters of discretion. The granting or denying 
of an interlocutory injunction being a matter for the 
court’s discretion, an order refusing such an injunc¬ 
tion at the behest of a married woman will not 
be disturbed in the absence of an abuse of dis¬ 
cretion.'^ 

Prejudicial or nonprejudicial error. Generally 
nonprejudicial errors may be disregarded if it ap¬ 
pears that justice has been done.^ Error in instruc¬ 
tions is no ground for complaint by the party in 
whose favor it operatesand an erroneous instruc¬ 
tion relating to a matter on which there was no ev¬ 
idence is not necessarily prejudicial error.^® Ex¬ 
clusion of direct evidence of a fact which consti¬ 
tutes a defense to an action is ground for reversal 
of a judgment for plaintiff.^^ 

A decree granted on the petition of the trustee 
of a married woman, and consented to by her and 
her husband, praying that land settled by her before 
m.arriage, to her sole and separate use, may be re¬ 
conveyed to her after the passage of a statute se¬ 
curing her property as her statutory estate, will not 
be reversed on the death of the husband, since, her 


97. Ind.—Hodson v. Davis, 43 Ind. 
25S. 

30 C.J. P 1055 note 15. 

98. Mich.—Davis v. Wardowski, 129 
N.W. 886, 164 Mich. 561. 

30 C.J. P 1055 note 16. 

99. Mass.— Haines v. Corliss, 4 Mass. 
659. 

1. N.H.—Knox V. Knox, 12 N.H. 352 
_^Whitmore v. Delano, 6 N.H. 543. 

2. Ind.— Campbell v. Tomlinson, 98 
N.E, 720, 178 Ind. 63—McNew v. 
Vert, 86 N.E. 969, 43 Ind.App. 83. 

3. Ind.—Magel v. Milligan, 50 N.E. 
564, 150 Ind. 582, 65 Am.S.R. 382. 

30 C.J. P 1056 note 21. 

4. Ala.— Sandlin v. Dowdell, 39 So. 
279, 143 Ala. 518, 5 Ann.Cas. 459. 

30 C.J. p 1056 note 22. 

5. Estoppel 

A feme covert suing as sole may 
not after judgment assign her cover¬ 
ture as error.—Nixon v. Dye, 1 N.J. 
Law 251. 

Sufficiency of record where coverture 
urged for ground of reversal see 
Appeal and Error § 1157 note 87. 

6. Amendment of pleadings 
Allowance of an amendment of 

plaintiff's pleading will be sustained 
where the record does not show its 
impropriety.—Renaker v. Spickard, H 
Ky.L. 675. 


Complaint not disclosing coverture 
In an action against husband and 
wife, where the complaint does not 
disclose their coverture, an objection 
that it seeks to enforce a married 
woman’s contract concerning land in 
which her husband did not join is not 
well taken.—Rader v. Sheets, 59 N. 
E. 1090, 26 Ind.App. 479. 

7. On conflicting evidence 
Ga.—Bennett v. Dickey Martin, 125 
S.E. 455. 159 Ga. 267. 

3 , Ill,—Schmidt v. Thomas, 33 Ill. 

App. 109. 

Evidence 

It is the duty of an excepting party 
to show that testimony objected to 
is incompetent and is prejudicial to 
him.—Andrews v. Matthews, 124 
Mass. 109—30 C.J. p 1056 note 30. 
instructions 

(1) WTiere an action by a wife for 
personal injuries and an action by 
the husband for loss of services and 
expenses were joined and it was in¬ 
sisted that under the instructions the 
jury were allowed to find for both 
parties for medical expenses, but the 
verdict showed that the jury had al¬ 
lowed the husband the expenses, and! 
not the wife, it was held that the 
case would not be reversed.—Louis¬ 
ville & N. R. Co. V. Erby. 7 Tenn.App. 
248. 

(2) An instruction that a husband 
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living amicably with his wife is lia¬ 
ble for her negligent acts in carry¬ 
ing out her household duties, al¬ 
though incorrect law, was not prej¬ 
udicial to him since under the facts 
of the case she became his agent for 
whose acts he would be liable.—Has- 
lem V. Jackson, 40 N.E.2d 692, 68 
Ohio App. 433. 

Prejudicial error 

Where the third paragraph of an 
answer to a complaint on a note and 
mortgage alleged defendant’s cover¬ 
ture, and that her undertaking was 
one of suretyship, and the fourth 
paragraph alleged the same, and that 
plaintiff had knowledge of the facts 
alleged in the third, the erroneous 
j sustaining of a demurrer to the third 
paragraph was not harmless error, on 
the ground that the same evidence 
was admissible under the fourth, 
since the fourth imposed a greater 
burden on defendant, by requiring 
proof that plaintiff had knowledge of 
jthe facts alleged therein.—Field v. 
jNoblett, 56 N.E. 841, 154 Ind. 357. 

9. Mo.— Schwanenfeldt v. Metropoli¬ 
tan St. R. Co., 174 S.W’. 143, 187 Mo. 

App. 588. 

■^is.—^Williams v. Hoehel, 70 N.TV. 

556, 95 W’is. 510. 

10. Ark.— Lafargue v. Markley, 18 S. 

W. 542, 55 Ark. 423. 

i 11. Pa.—Rorer v. O’Brien, 10 Pa. 212. 
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disability being then removed, she could not be prej¬ 
udiced by such a decree.^2 

Questions of fact. Questions of fact decided on 
evidence and proper instructions, such, for example, 
as whether a wife acquired property as her separate 
estate, 13 whether she became the owner of certain 
personal property by gift from her husband before 
they were married,!'^ whether she mortgaged her 
separate property to secure her own debt or merely 
as a surety for her husband, 15 whether she was au¬ 
thorized as his agent to bind him for necessaries,!® 
whether a contract entered into by her was for the 
benefit of her separate estate,!^ or whether an al¬ 
leged agreement with her husband as to her proper¬ 
ty was made by her,!® generally will not be reviewed 
in the appellate court. 

Cure of error. The entry of remittitur may pre¬ 
vent a reversal,!^ and an error cured by verdict is 
not ground for reversal.^® 

Disposition of cause. Where a judgment has 
been rendered against a married woman and her 
husband, and the judgment is erroneous as to the 
wife, but valid as to the husband, the judgment will 
be reversed only as to herj^i but, where the judg¬ 


41 C.J.S. 

ment is an entirety, it cannot be reversed as to the 
wife without a reversal as to her coparties .22 

Where the judgment may be corrected by simply 
striking out the name of the wife, it is held that 
there is no ground for a general reversaL23 

Noncompliance with a statute in respect of the 
form of judgment may, in a proper case, be correct¬ 
ed by a direction in the order of remand.24 

§ 461. Costs 

The matter of costs in actions involving a married 
woman or her husband is controlied by statute. 

The right to, or liability for, costs in actions in¬ 
volving a married woman or her husband is statu- 
tory,25 the allowance thereof being sometimes left 
to the discretion of the court.^® 

Against husband, 7x*ife, or next friend. In equity, 
her next friend, by whom a married woman sues is 
held liable for the costs,27 but at common law,* in 
suits by or against husband and wife, the husband 
alone is held responsible for the costs adjudged 
against them.28 Where a married woman is author¬ 
ized to sue as a feme sole, she will be liable for 
costs incidental to such suits.29 Likewise, where 


12 . Pa.—Bigham's Appeal, 16 A. 613, 
123 Pa. 262, 10 Am.S.R. 522. 

13. Pa.—Steckman v. Schell, IS A. 
550, 130 Pa. 1. 

14. Miss.—Lee v. Caswell, 45 So. 980, 
92 Miss. 357. 

15. S.C.—^American Freehold Land 
Mortg. Co, V. Felder, 22 S E. 598, 
44 S.C. 478. 

30 C.J. p 1056 note 39. 

16- N.T.-—Ogle V. Dershem, 73 N.Y.S. 
592, 67 App.Div. 221, 

17. Ind.—Sharpe v. Clifford, 44 Ind. 
346. 

18. Colo.—Davis v. Davis, 31 P. 499, 
18 Colo. 66. 

19. Ala.—De Bardelaben v. Stouden- 
mire, 2 So. 488, 82 Ala. 574. 

20. Mo.—Rogers v. Hopper, 68 S.W. 
239, 94 Mo.App. 437. 

21. Pa.—Connors v. Wonder, 3 pa. 
C.P1. 7, 3 Del.Co. 26. 

30 C.J. p 1056 note 25. 

22. N.H.—^Whitmore v. Delano 6 N 
H. 543. 

23- Mo.—Evans v. Kunze, 31 S.W. 
123, 128 Mo. 670—Crispen v. Hanno- 
van, 86 Mo. 160—Sage v. Tucker, 51 
Mo.App. 336. 

30 C.J- p 1056 note 27. 

24. Pa.—Sessa v. Rozzi, 68 Pa.Super 
593. 

SO C.J. p 1056 note 43. 

85. IlL — ^Walker v. Walker, 30 N.E. 


2d 109, 307 IlLApp. 121, transferred, 
see 26 N.E.2d 117, 373 Ill. 339. 

30 C.J. p 1057 note 45. 

In. partition suit 

Under the statute it was held that 
the court was justified in entering an 
order apportioning costs between hus¬ 
band and wife in suit for partition 
as against contention that husband 
was required to pay all the co.^ts 
because master and court found that 
rights and interests of husband were 
not properly set forth by amended 
complaint and that wife made a sub¬ 
stantial defense thereto.—^Walker v. 

I Walker, supra. 

Where community property system 
prevails see infra § 552. 

26. Disallowance where wife pre¬ 
vails 

(1) In wife’s action against hus¬ 
band to recover money lent, where 
it appeared that there were other 
financial transactions and differences 
between the parties which were not 
at issue in case but found their way 
into record when parties testified 
without objection to such matters, 
vice chancellor, disallowing costs and 
counsel fees to wife, who was award¬ 
ed decree for money lent, did not 
abuse his discretion.—^Justice v. Jus¬ 
tice, 12 A.2d 893, 127 N.J.Eq. 374. 

(2) Where wife joined with her 
husband in a single answer appearing 
by the same attorney and judgment 
was properly rendered against hus¬ 
band, the court, in its discretion, 
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properly disallowed costs to the wife 
against whom the action was dis¬ 
continued.—-Chase Nat. Bank of City 
of New York v. Tover, 283 N.Y.S. 
832, 245 App.Div. 615, affirmed 2 N. 
E.2d 674, 271 N.Y. 518. 

27. Ala.—Haney v. Lundie. 58 Ala 

100 . 

Ga.—Harper v. Whitehead, 33 Ga. 
138. 

30 C.J. p 1057 note 46. 

Husband as neart friend 
Court had jurisdiction to tax costs 
against husband individually, in 
mortgage foreclosure suit by wife 
joined by husband, as next friend, 
since husband was necessary party 
to suit and had control of litigation 
on wife’s behalf.—Lloyd v. Copps, 171 
So. 673. 126 Fla. 715. 

28. Md.—^Hubbard v. Barcus, 38 Md. 
166. 

30 C.J. p 1057 note 47. 

29. N.C.—La Roque v. Kennedy, 77 
S.E. 695, 161 N.C. 459. 

30 C.J. p 1057 note 48. 

Inability of absent husband 

Plaintiff, after he had been at¬ 
tacked by the wife of an adjoining 
property owner in a dispute over the 
boundary line of their lots, sued and 
recovered a verdict. Judgment non 
obstante veredicto for defendant was 
entered and a motion to make the 
husband liable for the costs was re¬ 
fused in that he was absent when 
his wife attacked plaintiff.—Trunzer 
V. Kielek. 86 Pittsb.Leg.J., Pa., 522. 
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she may sue with respect to her separate property, 
either she, or at least her separate estate, will be 
liable for costs assessed against her in such suit,30 
and in a similar suit against her she may be con¬ 
demned in costs^i except in a jurisdiction in which 
personal judgment cannot be rendered against a 
married woman,32 as discussed supra § 451. 

In a suit by a married woman to have a real es¬ 
tate mortgage given by her for a loan declared void 
as being a security for her husband’s debt, attor- 
ney’s fees to defendant for collection of the note 
with the costs of the suit, she having failed to show 
herself entitled to the relief sought, were properly 
allowed.33 It has been held that on judgment for 
defendant, in an action brought by a husband and 
wife for injury to her land, a judgment for costs 
should not be charged against the wife’s separate 
estate, although the ordinary judgment for costs 
against her is proper.34 

Where a married woman institutes a suit, and 
dies, pendente lite, a judgment afterward rendered 
against her personally for costs will be absolutely 
void.35 


§ 462 

Where it is optional with the husband whether to 
join in the wife’s suit, hi? joinder renders him liable 
for costs.3® 

On dismissal of the wife’s action against the hus¬ 
band for tort, such as assault and battery or negli¬ 
gence, resting on the theory of unity of person, 
costs should not be awarded against her.3‘ 

In favor of married zi'onian. A wite may be en¬ 
titled to costs as a successful defendant.''^ A stat¬ 
ute regulating costs in suits in which a husband and 
wife are joined as parties was held not to entitle her 
to costs where the judgment was against him and 
ill her favor.39 

Security for costs. \\ hether husband and wife 
must furnish security for costs is considered in Costs 
§ 127 b. 

Collection. When a married woman is liable for 
costs, execution therefor may be enforced against 
her separate estate,^® and this rule liKewise obtains 
in equity after a fruitless execution against the next 
friend.^i By force of statute execution can issue 
against her personally, and a valid sale of her prop¬ 
erty be made.^2 


WT- COMMUNITY PBOPERTY 


A. GENERAL CONSIDERATIONS 


§ 462. Nature and Origin of System in Gen¬ 
eral 

a. Nature of system 

b. Origin of system 

c. Where system obtains 

a. Nature of System 

The general principle underlying the community 
property system is that all property acquired during 
marriage by the industry and iabor of either spouse 
or both spouses together with the produce and increase 


thereof belongs beneficially to both during the con¬ 
tinuance of the marriage relation. Strictly speaking 
the community of property is not a legal entity or an 
ordinary partnership, and it is to be distinguished from 
common-law estates. 

The general principle underlying the system of 
community property is that all property acquired, 
during marriage by the industry and labor of ei¬ 
ther the husband or the wife, or both, together with 
the produce, and increase thereof, belongs benefi¬ 
cially to both during the continuance of the marital 
relation.43 The system has been widely denomi- 


■30. Va.—Hayes v. Virginia Mut. Pro¬ 
tection Assoc., 76 Va. 225. 

30 C.J. p 1057 note 49. 

31. Pa.—Mancil v. Mancil, 4 Pa.Co. 
312, 2 Del.Co. 531. 

30 C.J. p 1057 note 50. 

32. Ky.—Whipple v. Earich, 19 S.W. 
237, 93 Ky. 121, 14 Ky.L. 85. 

30 C.J. p 1057 note 52. 

33. Ala.—Street v. Alexander City 
Bank. 82 So. Ill, 203 Ala. 97. 

34. N.C.—La Roque v. Kennedy, 72 
S.E. 454, 156 N.C. 360. 

35. Mo.—Hinkle v. Kerr, 49 S.W. 864, 
148 Mo. 43. 

36. Miss.—Davis v. Lumpkin, 58 
Miss. 327. 


37. N.T.—Perlman v. Brooklyn City 
R. Co., 191 N.Y.S. 891. 117 Misc. 
353, affirmed 194 N.Y.S. 971. 202 
App.Div. 822. 

30 C.J. p 1057 note 58. 

38 . Pa.—Ford v. Neely, 59 Pa.SupGr. 
652. 

30 C.J. p 1057 note 60. 

Action by husband against wife 
Where a husband institutes a suit 
against his wife which compels her 
to retain counsel to defend her utle 
to property, and the chancellor finds 
in favor of the wife, counsel fees 
and costs will be awarded to the 
wife.—Dunning v. Dunning, 30 Del. 
Co., Pa., 361. 


39. Conn.—^Warren v. Clemence, 44 
Conn. 308. 

4D. N.Y.—Moncrief v. Ward, 16 Abb. 

Pr. 354, 25 How.Pr. 94. 

K.I.—Burdick v. Burdick, 17 A. 859, 
16 R-I. 495. 

30 C.J. p 1058 note 71. 

41. Ala.—Balkum v. Kellum, 3 So. 
696, S3 Ala, 449—Haney v. Lundie, 
58 Ala 100. 

42. Ala.—Askew v. Renfroe, 1 So. 
47, SI Ala 360. 

43. Tex.—^Lee v. Lee, 247 S.W. 828, 
112 Tex. 392. 

31 C.J. P 8 note 1. 

Sociedad de gananciales 

The underlying purpose of sociedad 
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nated as community of acquets and gains,and the 
community property has been termed “the ganancial 
property.”^5 The community property system is a 
comprehensive system governing and controlling all 
the property rights and obligations of the spouses 
during the continuance of the marital relationship 
or arising from such relation, and, in case of a con¬ 
flict with rules pertaining to other relationships, the 
rules arising from the existence of the marital com¬ 
munity must prevail.*^^ Although community prop¬ 
erty laws in the different states and territories in 
which the system obtains are not uniform in all 
their details, they are in agreement in matters per¬ 
taining to fundamentals of the system.^^ 

Legal entity. For the purpose of classification 
merely, and to keep it distinct in legal contempla¬ 
tion, separate from community rights and obliga¬ 
tions, community of property between husband and 
wife is sometimes, by a legal fiction, treated as a 


distinct legal entity constituting the center of cer¬ 
tain defined rights and obligations.^s Strictly speak¬ 
ing, however, it is not a legal entity separate from 
the spouses>9 The m.arital community is essential¬ 
ly a business concern,^® but it is in no sense a cor¬ 
poration.®^ 

Marital partnership. In a restricted sense the 
community of property between husband and wife 
is a partnership between the husband and wife,52 
but, while in many respects it bears a close analogy 
to an ordinary partnership,53 the analogy is not com¬ 
plete and in no exact sense can it be denominated a 

partnership.54 

Community estate distinguished from other es¬ 
tates. While a community estate has similarities to 
certain estates known to the common law, it is sui 
generis.55 Jt must be distinguished from an estate 
by entirety,56 although the two estates have many 


de ganancialea in Cuban law is that 
the spouses may each contribute to 
a common stock, the wife her dowry, 
the husband his capital, and that the 
gains from these as well as from 
their joint labors are to be shared 
equally.—Sanchez v. Bowers, C.C.A.N. 
T., 70 P.2d 715, reversing, D.C., 57 F. 
2d 324. 

44. La.—Fontenot v. Fontenot, 102 
So. 590, 157 La. 511. 

31 CJ. p S note 2. 

45. Tex.—Stephens v. Stephens, Civ. 
App., 292 S.W. 290. 

31 C.J. p 20 note 96. 

46. Cal.—Dunn v. Mullan, 296 P. 604, 
211 Cal. 583. 77 A.L.R. 1015. 

The community property principle 
may not be set aside except in cases 
where the law clearly permits it and 
parties so intend.—In re Baldwin's 
Estate, 71 P.2d 791, 50 Ariz. 265. 

47. Ariz.—Blackman v. Blackman, 43 
P.2d 1011, 45 Anz. 374. 

Similarity of laws in particular states 

(1) The law of Arizona in respect 
of common property is practically the 
same as that of California—Justis v. 
Atchison, T. & S. F. R. Co., 108 P. 
32S, 12 Cal.App. 639. 

(2) The community property law 
of Arizona is almost identical in 
principle with the community law of 
Washington.—Bonn v. Kunz, 79 P.2d 
965, 52 Ariz. 219. 

(3) The statutes of Texas and New 

Mexico are substantially the same in 
defining separate and community 
property of husband and wife, or so 
nearly so that the authority of the 
supreme court of Texas is applicable 
when a question concerning such 
property is considered in the supreme 
court of New Mexico.—McDonald v. 
Lambert, 85 P.2d 78, 43 N.M. 27 120 
A.L.R. 250. ' ' 


48. U.S.—Commissioner of Internal 
Revenue v. Larson, C.C.A., 131 F.2d 
85. 

La.—La Rosen v. North Central Tex¬ 
as Oil Co., 126 So. 442, 169 La. 973, 
affirming 123 So. 430, 12 La.App. 
15. 

Wash,—Bortle v. Osborne, 285 P. 425, 
155 Wash. 585, 67 A.L.R. 1152. 

31 C.J. p 9 note 10. 

Entity distinct from separate estates 
The marriage community is a sep¬ 
arate entity distinct from the sep¬ 
arate estates of a husband and wife. 
La.—Riche v. Ascension Parish 
School Board, App, 200 So. 681. 
Wash.—Stanton v. Everett Trust & 
Savings Bank, 259 P. 10, 145 Wash. 
165—Mattinson v. Mattinson, 222 P. 
620, 128 Wash. 328. 

Sociedad de gananciales is a juris¬ 
tic person in Cuban law and is liter¬ 
ally an association for profit.—San¬ 
chez V, Bowers, C.C.A.N.Y., 70 P.2d 
715, reversing, D.C., 57 F.2d 324. 

49. U.S. — Commissioner of Internal 
Revenue v. Larson, C.C.A., 131 P.2d 
So—Jones v. Weaver, C.C.A.Ariz., 
123 F.2d 403. 

Wash.—Bortle v. Osborne, 285 P. 425, 
427, 155 Wash. 585, 67 A.L.R. 1152, 
quoting Corpus Juris. 

31 C.J. p 9 note 11. 

50. Wash.—Occidental Life Ins. Co. 
V. Powers, 74 P.2d 27, 192 Wash 
475, 114 A.L.R, 531—Sun Life As- 
sur. Co. of Canada v. Outler, 20 P. 
2d 1110, 172 Wash. 540. 

51. Wash.—Bortle v. Osborne, 285 P. 
425, 155 Wash. 585, 67 A.L.R. 1152. 

52. La.—Succession of Dill, 98 So. 
752, 155 La. 47. 

Tex.—Lee v. Lee, 247 S.W. 828, 112 
Tex. 392. 

Wash.—Bortle v. Osborne, 285 P. 425, 
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427, 155 Wash. 585, 67 A.L.R. 1152, 
quoting Corpus Juris. 

31 C.J. p 9 note 6. 

Partnership founded on equaUty and 
justice 

Connubial partnership, from which 
community estate results, is founded 
on exact equality and justice as to 
property rights of the spouses.— 
Schmidt V. Huppman, 11 S.W. 175, 73 
Tex. 112—Stephens v. Stephens, Tex. 
Civ.App., 292 S.W. 290. 

Under Mexican law 

The relation of husband and wife, 
under Mexican law, is said to be that 
of partnership.—Puller v. Ferguson, 
26 Cal. 546. 

53. Cal.—Lynam v. Vorwerk, 110 P. 
355, 13 Cal App. 507. 

31 C.J. p 9 note 7. 

More analogous to partnership 
to any other status 
The marriage relation in Arizona, 
and particularly in regard to the 
community estate, is more analogous 
to a “partnership” than to any other 
status known to Arizona law.—Acxel 
v. Ackel, 110 P.2d 238, 57 Ariz. 14, 
133 A.L.R. 549, rehearing denied 111 
P.2d 628, 57 Ariz. 118, 133 A.L.R. 556. 

54. U.S.—Beals v. Fontenot, C.C.A. 
La., Ill F.2d 956, affirming, D.C., 
29 P.Supp. 602. 

La.—Succession of Dill, 98 So. 752, 
155 La. 47. 

Wash.—Bortle v. Osborne, 285 P. 425, 
427, 155 Wash. 585, 67 A.L.R. 1152, 
quoting Corpus Juris. 

31 C.J. p 9 notes 8, 9. 

55. Ariz.—Blackman v. Blackman, 43 
P.2d 1011, 45 Ariz. 374. 

N.M.—In re Chavez’s Estate, 280 P. 
241, 34 N.M. 258, 69 A.L.R. 769. 

56. U.S.—Hernandez v. Becker, C.C. 
A.N.M., 54 P.2d 542. 

Ariz.—Blackman v. Blackman, 43 P.2d 
1011, 45 Ariz. 374. 
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characteristics in common and differ in only a few^^ 
and from a tenancy in common,to which it also 
bears a striking resemblance.^^ it must also be dis¬ 
tinguished from a joint tenancy,60 for the two are 
different and inconsistent estates^i and from their 
verv nature they cannot exist at the same time in 
the same property.62 

b. Origin of System 

The community property system was borrowed from 
the jurisprudence of France and of Spain by their 
American colonies, and it subsequently found lodgment 
by way of statutory enactment in the several states 
in which it obtains. The system was unknown to the 
common law. 

The origin of the community property system has 
never been satisfactorily determined.63 The system 


maj', as has been sometimes suggested, have first 
obtained with some of the Teutonic peoples.6-^ It 
apparently was not derived from Roman law.^^ In¬ 
termediately it has been certainly traced to the 
laws of France66 and of Spain,6* and from them it 
was borrowed by their American colonies.®^ and 
subsequently found lodgment by way or statutory 
enactment in the several states in wnich it ob¬ 
tains.®^ It was unknown to the common law,*® and 
exists only by statute."^ 

c. Where System Obtains 

The American states in which the community prop¬ 
erty system obtains are Arizona, California, Idaho, 
Louisiana, New Mexico, Nevada, Texas, Washington, 
and, to a more limited extent, Oklahoma. 


Nature and incidents generally of es¬ 
tates by entirety see supra §§ 34, 
35. 

57. Ariz.—La Tourette v. La Tour- 
'ett*e, 137 P. 426, 15 Ariz. 200, Ann. 
Cas.l915B 70. 

Cal.— Smedberg v. Bevilockway, 46 P. 
2d 820, 7 Cal.App.2d 578. 

58. N.M.—In re Chavez’s Estate, 280 
P. 241, 34 N.M. 258, 69 A.L.R. 769. 

Conflict with tenancy in common rnles 
If a conflict exists between the 
rules arising out of the marital re¬ 
lationship and those arising out of 
the relationship of tenancy in com¬ 
mon, the former rules prevail.—Dunn 
V. Mullan, 296 P. 604, 211 Cal. 583, 
77 A.L.R. 1015. 

5D. Ariz—La Tourette v. La Tour¬ 
ette, 137 P. 426, 15 Ariz. 200, Ann. 
Cas.l915B 70. 

eo. U.S. — ^Hernandez v. Becker, C.C. 

xLN.M., 54 P.2d 542. 

Ariz.— Blackman v. Blackman, 43 P. 
2d 1011, 45 Ariz. 374. 

—In re Chavez’s Estate, 280 P. 
241, 34 N.M. 258, 69 A.L.R. 769. 
Nature and incidents generally of 
joint tenancy estates held by hus¬ 
band and wife see supra § 33. 

61. Ariz.—In re Baldwin’s Estate, 71 

P.2d 791, 50 Ariz. 265. I 

Cal.—Tomaier v. Tomaier, App., 137 1 
P.2d 26. 

62. Cal.—Siberell v. Siberell, 7 P.2d 
1003, 214 Cal. 767 —Tomaier v. To¬ 
maier, 123 P.2d 548, 50 Cal.App.2d 
516 —Gwin V. Camp, 76 P.2d 160, 
25 Cal.App. 2d 10—Young v. Young, 
14 P.2d 580, 126 Cal.App. 306. 

63. La.—Cole v. His Executors, 7 
Mart.,N.S., 41, 18 Am.D. 241. 

31 C.J. p 11 note 35. 

64. U.S.—Hammonds v. Commission¬ 
er of Internal Revenue, C.C.A., 106 
F.2d 420. 

31 C.J. P 11 note 36. 

€5, Mo.—Cutter v. Waddingham, 22 
Mo. 206. 

31 C.J. P 11 note 37. 


66. Mo.—^Richardson v. De Giver- 
ville, 17 S.W. 974, 107 Mo. 422, 2S 
Am.S.R. 426. 

31 C.J. p 11 note 38. 

Governments functioning tinder the 
Code of Napoleon 
'‘The community estate found us 
origin in the civil law, and was hand¬ 
ed down from those governments 
such as Spain, Mexico, and France, 
functioning under the Code of Na¬ 
poleon.”—Coleman v. Coleman, Tex. 
Civ.App., 293 S.W. 695, 699. 


67. Cal.—Meyer v. Kinzer, 12 Cal. 

247, 73 Am.D. 538. 

31 C.J. p 11 note 39. 


68. N.M.—Strong v. Eakin, 66 P. 539, 
11 N.M. 107. 

31 C.J. p 11 note 40. | 

Regulation by Puero Real in Louisi¬ 
ana 

Under the Spanish dominion, the 
community of acquets and gams in 
Louisiana was regulated by the 
provisions of the Fuero Real, being 
the promulgation by royal authority 
of the ancient customs of the king¬ 
dom of Castile.—Succession of Dill, 
98 So. 752, 155 La. 47. 

69. U.S.— ^Hammonds v. Commission¬ 

er of Internal Revenue, C.C.A., 106 , 
F.2d 420. ! 

In Arizona the community property j 

system was established by the act of ; 
Dec. 30, 1865.—Blackman v. Black- i 
man, 43 P.2d 1011, 45 Ariz. 374— 
Stiles V. Lord. 11 P. 314, 2 Ariz. li>4. 

In California the system is bor¬ 
rowed from Spanish law and was di- 
rectly derived from the Mexican law 
which prevailed there before the ac¬ 
quisition of the territory.—Spreckels 
V. Spreckels, 48 P. 228, 116 Cal. 339, 
58 Am.S.R. 170, 36 L.R.A. 497—31 C. 
J. p 11 note 41 [b]. 

In Louisiana the law of community, 
derived from the Spanish laws and 
amended by the codes of 1808, 1824, 
and 1870, has had an unbroken ex¬ 
istence from the earliest history of 
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:the state.—Saul v. His Creditors, 5 
' Mart.,N.S., 569, 16 Am.D. 212. 
j In Nevada community of property 
I was established Viy statute on March 
■7, 1S65; before that time the rights 
i of married persons were regulated 
by the common law.—Lake v. Bender, 
4*P. 711, 7 P. 74, IS Nev. 361—Darren- 
berger v. Haupt, 10 Nev. 43. 

In New 3ffexico the Spanish Mexi¬ 
can law as to community or acquest 
property became the law of the ter¬ 
ritory from the time of the cession, 
and is still in force in so far as it 
has not been modifled by statute.— 
Strong V. Eakin, 66 P. 539, 11 N.M. 
107—31 C.J. p 11 note 41 [e]. 

In Texas 

(1) The Spanish ganancial system 
is the basis of, and, with some mod¬ 
ifications, constitutes the community 
law system, and determines the sepa¬ 
rate property rights and the com¬ 
munity property rights of the spous¬ 
es.—Stephens V. Stephens, Civ.App., 
292 S.W. 290—31 C.J. P 11 note 41 
[f]. 

(2) The common law is not and 
never has been in force with respect 
to the marital rights in Texas. 
Crim V. Austin, Com.App., 6 S.W.2d 
34S, affirming Austin v. Crim, Civ. 
\pp., 299 S.W. 322—Stephens v. Ste¬ 
phens, Civ.App., 292 S.W. 290. 

In Wasliington the first act estab¬ 
lishing the community property sys- 
tern was approved and became a 
i law on Dec. 2, 1S69.—Seeber v. Ran- 
I dall, -W'ash.. 102 F. 215, 42 C.C.A. 2T2 
i —31 C.J. p 11 note 41 [g]. 


70. N.M.—In re Chavez’s Estate, 2SO 
P. 241, 34 N.M. 258, 69 A.L.R. 769. 

31 C.J. P 11 notes 42, 43. 

71. Ariz.—Blackman v. Blackman, 43 
P.2d 1011. 45 Ariz. 374. 

N.M.—In re Chavez's Estate, 280 P. 

241, 34 N.M. 25S, 69 A.L.R. 769. 
01^1,—Pridemore v. Duncan, 293 P. 

266, 267, 146 Okl. 70, ciung Corpus 
I Juris. 
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The community property system obtains in the 
states of Arizona, California, Idaho, Louisiana, New 
Mexico, Nevada, Texas and Washington,and to 
a more limited extent in Oklahoma under a stat¬ 
ute enacted in 1939 which introduces the system but 
renders it operative only as to spouses who file their 
written election to come under the terms of the 
statute.73 It has specifically been held not to exist 
in other states.74 The system prevails in Puerto 
Rico,75 the Philippine Islands,76 Mexico,77 the Can¬ 
adian province of Quebec,73 and some of the coun¬ 
tries of western continental Europe, notably Spain79 
and France.30 It also prevailed at one time in 
Scotland.3i 

§ 463. Kinds of Community 

The oommunity is either legai, that Is, Imposed 
by law, or conventional, when it results from express 
agreement by marriage articles. 

The community is either legal or conventional. 
The legal community is imposed by law, and regu¬ 
lates the property rights of the husband and wife 


41 C.J.S. 

in the absence of agreement to the contrary.82 
conventional community results from express agree¬ 
ment by marriage articles.33 Only the legal com¬ 
munity is susceptible of titular treatment sub nom¬ 
ine “Community Property,” marriage settlements 
not being included in this judicial concept except in 
so far as the legal community may in particular in¬ 
stances be modified by convention. 

§ 464. -Marriage Settlements 

Marriage settlements or agreements entered Into 
in contemplation of marriage which provide for a con¬ 
veyance of property from one party to the other or 
which determine the property rights of the spouses 
are valid and enforceable except to the extent that 
a special statute or a fundamental community law pol¬ 
icy may be violated. Statutes prescribing the formal 
requisites for such a settlement or agreement must be 
complied with In order that the contract may be en¬ 
forceable, but after the contract has been carried out 
the statute no longer applies. 

Except to the extent that a special statute or a 
fundamental community law policy may be violat¬ 
ed,*^ marriage settlements or agreements entered 


72. U.S.—^Hammonds v. Commission¬ 
er of Internal Revenue, C.C.A., 106 
P.2d 420. 

lia.—Marlatt v. Citizens* State Bank 
& Trust Co., 156 So. 426. 180 La. 
387. 

N.M.—Baca v. Village of Belen, 240 
P. 803, 30 N.M. 541. 

31 C.J. p 12 note 44. 

73. Okl.—^Harmon v. Oklahoma Tax 
Commission, 118 P.2d 205, 189 Okl. 
475. 

Statute providing for descent of prop¬ 
erty 

The proviso in Comp.St.l921, § 
11301 which pertains to the descent 
of property acquired by joint indus¬ 
try during coverture is purely a rule 
of descent and distribution and not 
a rule of property.—Pridemore v. 
Duncan, 293 P. 266, 146 Okl. 70. 

74. Alabama 

(1) Doctrine of community proper¬ 
ty between husband and wife does 
not exist—Joyner v. McMurphy, 163 
So. 533, 26 Ala.App. 549. 

(2) The community system for¬ 
merly obtained in that portion of 

the state acquired from France._ 

McVoy V. Hallett, 11 Ala. 864. 

Colorado 

Colo.—McCann v. Doughty, 115 P.2d 
395, 108 Colo. 203. 

Idaho.—Douglas v. Douglas, 125 P. 
796, 22 Idaho 336. 

In Plorida, property rights of hus¬ 
band and wife acquired under the 
Spanish law prior to the cession of 
the province of Florida to the United 
States are preserved by express pro¬ 
visions of the statutes.—Commodores 


Point Terminal Co. v. Hudnall, D.C. 
Fla., 283 P. 150. 

XlUnois 

Cal.—In re Arms, 199 P. 1053, 186 
Cal. 554—In re Warner, 140 P. 583, 
167 Cal. 686—In re Niccolls, 129 P. 
278, 164 Cal. 368. 

Iowa 

La.—Marlatt v. Citizens* State Bank 
& Trust Co., 156 So. 426, ISO La. 
387. 

Kansas 

Idaho.—Douglas v. Douglas, 125 P. 

796, 22 Idaho 336. 

Hassachnsetts 

Idaho.—Douglas v. Douglas, supra. 
Minnesota 

Minn.—Gummison v. Johnson, 183 N. 
W. 515, 149 Minn. 329—Nelson v. 
Nelson, 183 N.W. 354, 149 Minn. 
285. 

In Missouri the Spanish law of 
community between husband and wife 
relative to their property has not 
been in force since the taking effect 
of the territorial act of July 4, 1807, 
giving dower to the wife in lieu of 
her interest under the Spanish law. 
—Childress v. Cutter, 16 Mo. 24— 
Riddick v. Walsh, 15 Mo. 519. 

Montana 

“This species of property right, 
called ^community property,' is cer¬ 
tainly not indigenous to this juris¬ 
diction; and, as an exotic, it has not 
been transplanted with sufficient root 
to develop a form having definite 
attributes or symmetrical propor¬ 
tions.”—Chadwick v. Tatem, 23 P. 
729, 9 Mont. 354, 370, appeal dis¬ 
missed 12 S.Ct. 988, 145 U.S. 655 36 
L.Ed. 852. 


ITew York 

N.T.—In re Eyer's Estate, 40 N.Y.S. 

2d 784. 

Utah 

U.S.—^W. W. Clyde & Co. v. Dyess, C. 
C.A.Utah, 126 P.2d 719. 

75. U.S.—Garzot v. Rios De Rubio, 
Puerto Rico, 28 S.Ct. 548, 209 U.S. 
283, 52 L.Ed. 794. 

31 C.J. p 12 note 45. 

76. Philippine.—Madrigal v. Raffer¬ 
ty, 38 Philippine 414. 

31 C.J. p 12 note 46. 

77. Cal.—In re Buchanan, 8 Cal. 507. 
N.M.—Strong v. Eakin, 66 P. 539. 

11 N.M. 107. 

78. Can.—Bastien v. Filiatrault. 31 
Can.S.C. 129, affirming 15 Que.Su- 
per. 445. 

31 C.J. p 12 note 48. 

79. Cal.—Meyer v. Kinzer, 12 Cal. 
247, 73 Am.D. 538. 

31 C.J. p 12 note 49. 

80. Mo.—Richardson v. De Giver- 
ville, 17 S.W. 974, IQS Mo. 422, 28 
Am.S.R. 426. 

31 C.J. p 12 note 50. 

81. Eng.—De Nicols v. Curlier, 

[1900] A.C. 21, reversing [189S] 2 
Ch. 60, affirming [1898] 1 Ch. 403— 
Lashley v. Hog, 4 Paton 581. 

82. Mo.—Cutter v. Waddingham, 22 
Mo. 206. 

31 C.J. p 9 note 13. 

83. Mo.—Cutter v. Waddingham, su¬ 
pra. 

84. La.—^Desobry v. Schlater, 25 La. 
Ann. 425—Landry v. Marchai.s, ft 
La.Ann. 87. 
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into in contemplation of marriage which provide for 
a conveyance of property from one party to the oth¬ 
er, or which determine the property rights of the 
spouses, are valid and enforceable.^S In a number 
of jurisdictions the parties may fix the status of sub¬ 
sequently acquired property as community or sepa¬ 
rate or may otherwise abrogate the usual rules con¬ 
cerning what constitutes community property as they 
see fit,^^ but in some jurisdictions any contract by 
which the parties attempt to classify property other 
than it would be classified under community prop¬ 
erty laws is held invalid.^^ An agreement or settle¬ 
ment made in contemplation of marriage rests on 
the marriage,must be executed prior to the mar- 
riage,^9 and under express statutory provisions it 
cannot thereafter be changed.90 A promise to mar¬ 
ry which is subsequently fulfilled is a sufficient con¬ 
sideration for a settlement.91 

Formal requisites. A statute prescribing the for¬ 
mal requisites for the execution of marriage settle¬ 
ments or antenuptial agreements must be complied 
with in order that the contract may be enforceable,92 
but after the contract has been carried out the stat¬ 
ute no longer applies.93 Lack of recordation does 
not affect its validity between the parties even 
though recordation is provided for by statute.^^ In 
the absence of a statute otherwise providing, dona¬ 
tions in consideration of marriage are controlled in 


§ 464 

the matter of form and requisites of validity by the 
general rules concerning gifts inter vivos.®^ 

Construction and operation. The usual rules gov¬ 
erning the construction of contracts gencrady are 
applicable to marriage settlements or antenuptial 
agreements in community law states.96 The con¬ 
tract will be construed to effectuate the intention of 
the parties,9" and if no definite intention to enter 
into an agreement is shown no agreement will be 
held to exist.9S Ambiguities will be resolved in fa¬ 
vor of the wife where the husband who drew up the 
agreement is an attorney and the wife has had no 
independent legal advice.®^ Under the rule which 
has existed in some jurisdictions, that the interest 
of the wife in the community property is the ex¬ 
pectancy of an heir, as considered infra § ^02, an 
antenuptial agreement by which the wife releases 
her rights as heir releases her rights as to the com¬ 
munity property.^ 

Revocation or extinguishment. The validity of 
an antenuptial agreement may be attacked on the 
ground of undue influence if warranted by the 
facts,2 and acceptance and retention of the benefits 
of the agreement by the spouse before discovery of 
its onerous provisions does not preclude such an at¬ 
tack,9 provided a sufficient tender back of the prop- 
I erty received is subsequently made.^ 
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85. Cal.—La Liberty v. La Liberty, 
16 P.2d 681, 127 Cal.App. 669—In 
re Wahlefeld’s Estate, 288 P. 820, 
105 Cal.App. 770—Martin v. Prit¬ 
chard, 199 P. 846, 52 Cal.App. 720. 

81 C.J. P 9 note 17—30 C.J. P 640 
note 93 [c]. 

Universal partnership contract 

An antenuptial agreement which 
expressly provides that each party’s 
property should not be community 
property, or used to pay other’s 
debts, is not a “universal partner¬ 
ship” contract as defined by the Lou¬ 
isiana Code.—Fontenot v. Manuel, 128 
So. 279, 170 La. 467. 

Marriage settlement made in another 
state see infra § 466. 

Transactions between husband and 
wife after marriage see infra § 496. 

86. Cal.—In re Wahlefeld’s Estate, 
288 P. 870, 105 Cal.App. 770. 

31 C.J. p 9 note 17, p 10 note 30. 

As affecting future gifts 

A marriage settlement may make 
future gifts fall into the communi¬ 
ty.—Desobry v. Schlater, 25 La.Ann. 
425. 

87. Tex.—Gorman v. Gause, Civ. 
App., 36 S.W.2d 279, affirmed, Com. 
App., 56 S.W.2d 855—McDonald v. 
Stevenson, Civ.App., 245 S.W. 777. 


Statute pertaining to contracts after 
marriage 

The statute providing that either 
husband or wife may enter into any 
engagement or transaction with the 
other or with any other person re¬ 
specting property, which either 
might, if unmarried, does not apply 
to contracts made prior to marriage. 
—McDonald v. Lambert, 85 P.2d 78, 
43 N.M. 27, 120 A.L.II. 250. 

88. Cal.—Hughes v. Hughes, 193 P- 
144, 49 Cal.App. 206. 

31 C.J. p 10 note 20. 

89. La.—Starns v. Hadnot, 12 So. 
581, 45 La.Ann. 318. 
lUtification after marriage vali¬ 
dates an unauthorized settlement 
made through an agent, as of the 
time of such settlement.—Baines v. 
Burbridge, 15 La.Ann. 628. 

90. La.—Desobry v. Schlater, 25 La. 
Ann. 425. 

91. Cal.—La Liberty v. La Liberty, 
16 P.2d 681, 127 Cal.App. 669. 

92. Cal.—Martin v. Pritchard, 199 
P. 846, 52 Cal.App. 720—Hughes v. 
Hughes, 193 P, 144, 49 Cal.App. 
206. 

N.M.—McDonald v. Lambert, 85 P.2d 
*78, 43 N.M. 27, 120 A.L.R. 250. 

ipgx._^Hartman v. Hartman, Civ.App., 

32 S.W.2d 233, error dismissed— 
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Hickman v. Hickman, Civ.App., 20 
S.W.2d 1073. 

93. Cal.—In re Wahlefeld's Estate, 
288 P. 870, 105 Cal.App. 770—Mar¬ 
tin V. Pritchard, 199 P. 846, 52 
Cal.App. 720. 

Tex.—^Hickman v. Hickman, Civ.App.,. 
20 S.W.2d 1073. 

94. Cal.—In re Cutting, 161 P. 1137, 
174 Cal. 104. 

95. La.—Harlin v. Leglise, 3 Rob. 
194—Flores v. Lemee, 16 La. 271. 

31 C.J. P 21 notes 16, 17. 

96. N.M.—McDonald v. Lambert, 85 
P.2d 78, 43 N.M. 27, 120 A.L.R. 
250. 

! 31 C.J. p 10 note 26. 

97. La.—Fontenot v. Fontenot, 102 
So. 590, 157 La. 511. 

N.M.—Turley v. Turley, 103 P.2d 113, 
44 N.M. 382. 

98. N.M.—McDonald v. Lambert, 85 
P.2d 78, 43 N.M. 27, 120 A.L.R. 250. 

99 . N.M.—Turley v. Turley, 103 P. 
2d 113, 44 N.M. 382. 

1. Cal.—In re Warner, 92 P. 191, 
6 Cal.App. 361. 

2. Cal. — In re Cover’s Estate, 204 P. 
’ 583, 188 Cal. 133r 

3 . Cal.—In re Cover’s Estate, supra. 

4. Tender held sufficient 
On petition for revocation of let- 
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§ 465. Construction and Operation of Com¬ 
munity Property Laws Generally 

General rules of statutory interpretation are ap- 
piied in the construction of community property stat¬ 
utes. The statute in force when property is acquired 
will determine the character of the property and the 
rights and interests of the parties to the community 
therein. 

General rules of statutory interpretation are ap¬ 
plied in the construction of community property stat¬ 
utes.° Community property laws are in derogation 
of the common law,® and hence, where such a stat¬ 
ute is adopted in a state in which the common law 
has theretofore prevailed, it will not be given a 
more extended application than is necessary to give 
effect to all its provisions.*^ It has been held that 
statutes which limit the separate property to that in 
certain specific categories and which provide that all 
other property is community are to be strictly con¬ 
strued as to what constitutes separate property,® 
and are to be construed with the greatest freedom 
as to what constitutes the community property.® A 
third person who deals with the community may 
not invoke a statute enacted for the protection of 
community property to obtain an advantage over 
the community.!® 


Statutes pertaining to community property law- 
must be construed in the light of constitutional pro- 
visions on the subject.!! The validity of a statute 
introducing the community property system and ren¬ 
dering it applicable only to the property of persons 
filing a written election to come under the terms 
of the act has been upheld.!^ The validity, under 
constitutional provisions against denial of privileg¬ 
es and immunities, of laws relating to community 
property is considered in Constitutional Law §§ 470 
488. 

Prospective or retrospective operation. Property 
acquired by either spouse before the adoption by the 
slate of the law of community will be governed by 
the former law,!® especially where the community 
statute is by its terms prospective only.!4 Converse¬ 
ly, a community of property arising, by virtue of 
statute, as a matter of law on marriage will not be 
affected by the subsequent repeal of such statute.!^ 
When changes are made in the law of community 
the law in force when its acquisition is made will 
determine the character of property and the rights 
and interests of the parties to the community there¬ 
in,!® and a subsequent statute will be held not to 
operate retrospectively so as to affect rights to, or 
interests in, property previously acquired.!^ Any 


ters of administration granted to sur¬ 
viving wife on husband’s estate on 
ground that wife had released her 
rights in husband’s estate by mar¬ 
riage settlement agreement, wife’s 
answer attacking validity of agree¬ 
ment and alleging that she “of¬ 
fers to account to the legal repre¬ 
sentatives of the estate . . . for 

each and singular all the property re¬ 
ceived by her pursuant to the terms 
of said contract and to do equity’’ 
was held a sufficient tender of the 
property received by her under the 
agreement.—In re Cover’s Estate, su¬ 
pra. 

5. Modification of preceding clauses 

The opening clause of a statute 
providing that “all other property ac¬ 
quired after marriage by either hus¬ 
band or wife ... is community 
property,’’ is not modified, as relates 
to acquisition of personalty, by suc¬ 
ceeding clauses referring only to 
transfers of realty.—Stafford v, Mar- 
tinoni, 221 P. 919, 192 Cal. 724. 

Statutes enlarging wife’s control over 
property 

(1) A statute permitting a wife to 
act independently of her husband 
with relation to her separate property 
does not affect the laws relating to 
the community of acquets and gains. 
—Strong V. Eakin, 66 P. 539 11 NM 
107. 

(2) This is particularly true where 

the statute expressly so states._ 

Hardee v. McGaga, 8 La.App. 794-— 


Sissung V. North River Ins. Co. of 
N.T., 5 La.App. 123. 

Construction and operation of stat¬ 
utes generally is considered in the 
C.J.S. title Statutes §§ 311-440, also 
59 C.J. p 943 note 29 et seq. 

6. U.S.—Hershberger v. Blewett, C. 
C.Wash., 46 P. 704. 

Tex—Hayden v. McMillan, 23 S.W. 
430, 4 Tex.Civ.App. 479. 

7. Tex.—Hayden v. McMillan, supra. 
31 C.J. p 12 note 54. 

8. Tex,—Lee v. Lee, 247 S.W. 828, 
112 Tex. 392—Hayden v. McMil¬ 
lan, 23 S.W. 430, 4 Tex.Civ.App. 479, 

9. Tex.—Lee v. Lee, 247 S.W. 828, 
112 Tex. 392. 

10. Idaho.—Mitchell v. Atwood, 47 P. 
2d 680, 55 Idaho 772. 

11. Tex.—Kearse v. Kearse, Com. 
App., 276 S.W. 690, affirming, Civ. 
App., 262 S.W. 561. 

12. Okl.—Harmon v. Oklahoma Tax 
Commission, 118 P.2d 205, 189 Okl. 
475. 

13. U.S.—Seeber v. Randall, Wash., 
102 F. 215, 42 C.C.A. 272. 

31 C.J. p 12 note 56. 

14. Nev.—Lake v. Bender, 4 P. 711, 

7 P. 74, IS Nev. 361—Darrenberger 
V. Haupt, 10 Nev. 43. 

15. U.S.—In re Chavez, N.M. 149 P 
73, SO C.C.A. 451. 

31 C.J. p 13 note 58. 

16. Cal.—Strong v. Strong, 140 P.2d 
386, prior opinion, App., 121 P.2d 
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62—Grolemund v. Cafferata, 111 P. 
2d 641, 17 Cal.2d 679, certiorari de¬ 
nied Grolemund v. Caferata, 62 S. 
Ct. 87, 314 U.S. 612, 86 L.Ed. 492 
—Trimble v. Trimble, 26 P.2d 477, 
219 Cal. 340—Ososke v. Kalmow- 
sky, 285 P. 318, 209 Cal. 45—Stew¬ 
art V. Stewart, 269 P. 439, 204 Cal. 
546—In re Estate of Drishaus, 249 
P. 515, 199 Cal. 369—Stewart v. 
Stewart, 249 P. 197, 199 Cal. 318— 
Johnson v. National Surety Co., 5 
P.2d 39, 118 Cal.App. 227—Copp v. 
Rives, 217 P. 813, 62 Cal.App. 776. 
31 C.J. p 13 note 59. 

17. U.S.—Rogan v. Delaney, C.CA 
Cal., 110 P.2d 336, certiorari denied 
Delaney v. Rogan, 61 S.Ct. 17, 311 
U.S. 660, 85 L.Ed. 423—Hirsch v. 

U. S., C.C.A.Cal., 62 F.2d 128, cer¬ 
tiorari denied 53 S.Ct. 595, 289 U.S. 
735, 77 L.Ed. 1483. 

Cal.—Reeve v. Phillips, 70 P.2d 607, 
9 Cal.2d 239—Trimble v. Trimble, 
26 P.2d 477, 219 Cal. 340—Ososke v. 
Kalinowsky, 285 P. 318, 209 Cal. 45 
—McKay v. Lauriston, 269 P. 519, 
204 Cal. 557—Stewart v. Stewart, 
269 P. 439, 204 Cal. 546—Spreckels 

V. Spreckels, 48 P. 228, 116 Cal. 339, 

58 Am.S.R. 170, 36 L.R.A. 497— 
Henry v. Hibernia Savings & Loan 
Soc., 42 P.2d 395, 5 Cal.App.2d 141 
—Latterner v. Latterner, 8 P.2d 
870, 121 Cal.App. 298—Levell v. 

Metropolitan Life Ins. Co., 5 P.2d 
430, 118 CaLApp. 426—Copp v. 

Rives, 217 P. 813, 62 CahApp. 776 
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rules other than the foregoing would effect a de¬ 
struction of vested rights.^s However, a statute au¬ 
thorizing disposition of community property in ac¬ 
tions for separate maintenance is valid although it 
incidentally divests the husband of rights in such 
property acquired before the enactment of the stat¬ 
ute,and, where the misconduct complained of in 
the action for separate maintenance has occurred 
after the enactment of the statute, no retroactive 
construction of the statute is required.20 

§ 466. What Law Governs 'J 

a. In general 

b. Change of domicile 

c. Contracts or marriage settlements 

a. In Greneral 

As a general rule the law of the matrimonial dom¬ 
icile controls the property rights of husband and wife. 
The character of the property as community or sep¬ 
arate may be controlled by its actual or fictional situs, 
and in determining the applicability of a community 
property statute to property acquired in one state while 
the matrimonial domicile is in another, the situs of 
the property must be determined by reference to the 
general distinction between movable and Immovabie 
property. 

As a general rule, the law of the matrimonial 
domicile controls the property rights of husband and 


wife,21 and in the application of this rule, in the 
absence of any statute to the contrary, the husband’s 
domicile fixes that of the wife.-- However, the 
character of the property as community or separate 
ma}' be controlled by its actual or fictional situs, 
and in determining the applicability' of a community 
property statute to property acquired in one state 
while the matrimonial domicile is in another, the 
situs of the property must be determined by ref¬ 
erence to the general distinction between movable 
or personal property and immovable or real proper¬ 
ty.-^ x\ccording to the French and Spanish juris¬ 
prudence as interpreted in this country, the law of 
community was a real statute law and applied to all 
acquisitions made in the state by married persons, 
whether resident or nonresident,and such is the 
construction placed on the community property stat¬ 
utes derived therefrom where they are couched in 
general terms and make no reference to the resi¬ 
dence or nonresidence of the spouses,-® or where 
the statutes expressly refer to property acquired by 
nonresidents.-*^ Early statutes in some jurisdictions 
which, as the only law on the subject, limited the 
application of the community law to persons mar¬ 
ried within the state or married elsewhere and mov¬ 
ing to the state, were held not to include nonresi¬ 
dents generally,-® but such statutes were held not 


—Scott V. Austin, 209 P. 251, 58 
Cal.App. 643. 

31 C.J. P 13 note 60. 

Separate property acq.iiirea in com¬ 
mon-law state 

Husband’s vested interest in sepa¬ 
rate property acquired in common- 
lav/ state and brought to California 
was held unaffected by subsequent 
amendments to community property 
laws.—Latterner v. Latterner, 8 P. 
2d 870. 121 Cal.App. 298. 

Character and extent of interests of 
husband and wife in community 
property see infra § 502. 
Curtailment of husband’s control 
over community property see infra 
§ 506. 

Retroactive operation of statutes; 

As affecting income and profits of 
separate property see infra § 479. 
Pertaining to testamentary dispo¬ 
sition of community property see 
the C.J.S. title Wills § 88, also 
68 C.J. p 501 note 29 [d]. 
Requiring joinder of husband and 
wife in disposition of community 
realty see infra § 531. 
Applicability of community property 
inheritance statute to community 
estates acquired before or after its 
enactment see infra § 558 a (2) (b). 
18. Cal.—Trimble v. Trimble, 26 P. 
2d 477, 219 Cal. 340—Spreckels v. 
Spreckels. 48 P. 228, 116 Cal. 339, 
58 Am.S.R. 170, 36 L.R.A. 497. 

31 C.J. p 13 note 61. 


9. Cal.—Goetting v. Goetting, 252 
P. 656, 80 CaLApp. 363. 

0. Cal.—Goetting v. Goetting, 252 
P. 656, 80 Cal.App. 363. 

1. U.S.—Poe V. Seaborn, Wash., 51 
S.Ct. 58, 282 U.S. 101, 75 L Ed. 
239—Jones v. Weaver, C.C.AAriz., 
123 F.2d 403—Commissioner of In¬ 
ternal Revenue v. King, C.C.A.Tex, 
69 F.2d 639. 

1 C.J. p 13 note 63. 
domicile at time of marriagre 
Unless at the time of the marriage 
here is an intention to acquire a 
Lew domicile, which intention is sub- 
equently carried out, where the mar- 
lage is celebrated at the domicile of 
10 th the contracting parties, such 
[omicile is the matrimonial domicile 
vithin this rule, and it exists as such 
intil an actual change of domicile.— 
Jclntyre v. Chappell, 4 Tex. 187. 

S2. Idaho.—Jacobson v. Bunker Hill 
& Sullivan Mining & Concentrating 
Co., 28 P. 396, 3 Idaho, Hash., 126. 
;i C.j. p 13 note 70. 

13. La.— Williams v. Pope Mfg. Co., 
27 So. 851. 52 La.Ann. 1417, 78 Am. 
S.R. 390, 50 L.R.A. 816. 

?Vash.—Meng v. Security State Bank 
of Woodland, 133 P.2d 293, 16 
Wash.2d 215. 

54. La.—^Williams v. Pope Mfg. Co.. 
27 So. 851, 52 La.Ann. 1417, 78 Am. 
S.R. 390, 50 L.R.A. 816. 


General rule that movables for some 
purposes are regarded as situated 
at domicile of owner see Conflict 
of Laws § IS. 

General rule that immovable prop¬ 
erty IS exclusively subject to the 
laws of the government within lim¬ 
its of w'hich located see Conflict of 
La^vs § 19. 

25. U.S.—Commissioner of Internal 
Revenue v. Skaggs, C.C.A.Tex., 122 
F.2d 721, certiorari denied Skaggs 
V. Commissioner of Internal Reve¬ 
nue, 62 S.Ct. 796, 315 U.S. Sll, 86 
L.Ed. 1210—Hammonds v. Commis¬ 
sioner of Internal Revenue, C.C.A.^ 
106 F.2d 420. 

31 C.J. p 14 note 91. 

26. U.S.—Commissioner of Internal 
Revenue v. Skaggs, C.C.A.Tex., 122 
F.2d 721, certiorari denied Skaggs 
v. Commissioner of Internal Reve¬ 
nue, 62 S.Ct. 796, 315 U.S. Sll, 86 
L.Ed. 1210—Hammonds v. Commis¬ 
sioner of Internal Revenue, C.C.A, 
106 F.2d 420, 423, citing Corpus Ju¬ 
ris. 

31 C.J. p 14 note S9. 

27. La.—Succession of Dill, 98 So. 
752, 155 La. 47—^Williams v. Pope- 
Mfg. Co., 27 So. Sol. 52 La.Ann. 
1417, 78 Am.S.R. 390, 50 L.R.A. 816. 

31 C.J. p 13 note 71 [a]. 

28. La.—Dohan v. Murdock, 6 So. 
131, 41 La.Ann. 496. 

31 C.J. p li note 94, p 15 note 95. 
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to repeal by implication earlier statutes which ap¬ 
plied to acquisitions by nonresidents.-® 

It has been declared in general terms that a com¬ 
munity property law does not apply to realty situat¬ 
ed in another state or country,^® but this rule is 
subject to the qualification that mere mutations from 
personalty to realty do not change the character of 
the property so far as concerns the rights of the 
parties therein,®^ and it has been held that an in¬ 
vestment of community funds in realty in another 
stale constitutes such realty community property.^^ 
Although a state may deny to nonresidents the in¬ 
cidents of its community property laws, it may also 
extend the community property system to nonresi¬ 
dents as to lands acquired by them within the state.23 
Realty acquired within a community property state 
may constitute community property although the 
spouses are nonresidents of the state,but realty 
acquired with funds belonging to the separate es- 
tate'^of a nonresident under the laws of his domi¬ 
cile remains separate property so long as it can be 
indisputably traced and identified.®5 

In accordance with the rule that personalty, for 
some purposes, may be regarded as having its situs 
at the domicile of the owner, as stated in the title 
Conflict of Laws § 18, the status of personalty as 
separate or community property is generally con¬ 
trolled by the law of the owner^s domicile.®® Thus 
certain personal property acquired in another state 
by a resident of a community property state has 
been held to be controlled by the community law of 


41 aj.s. 

the matrimonial domicile,®7 and intangible personal¬ 
ty at least, acquired in a community property state 
by a nonresident thereof, has been held to be con¬ 
trolled by the law of the marital domicile.®® The 
rule is applicable to choses in action,®9 and, there¬ 
fore, a right of action for personal injuries received 
in a community property state is not within the op¬ 
eration of its laws, but is controlled by the laws of 
the state of plaintiff's domicile.*^® Earnings of a 
husband while domiciled in a community property 
state are community property although the wife i's 
residing outside the state,particularly where the 
statute provides that all property acquired in the 
state by nonresident married persons is subject to 
the same provisions of law which regulate the com¬ 
munity of acquets and gains between citizens of 
the state.-^® Questions as to the law which governs 
the capacity of a married woman to bind herself or 
her property by contract are considered infra § 517. 
and in the same section is discussed the law which 
governs as to the community or separate liability for 
debts. The law applicable as to whether inchoate 
rights in public lands form a part of the community 
is discussed infra § 487, and the law which gov¬ 
erns the descent and distribution of community prop¬ 
erty is considered infra § 558. 

X Iss^ies and profits of land in another state. Where 
\ the owner of realty situated in one state is domi- 
\ciled in another, the character, as separate or com- 
/munity, of the issues and profits of the realty is 
determined by the law of the situs of the land.^® 


29. La.—Dixon v. Dixon, 4 La. 188, 
23 Am.D. 478. 

31 C.J. p 14 note 92. 

30. La.—Nott V. Nott, 36 So. 109, 111 
La. 1028. 

31 C.J. p 14 note 72. 

31. U.S.—Hammonds v. Commission¬ 
er of Internal Revenue, C.C.A., 106 
F.2d 420, 424, citing Corpus Juris. 

Mo.—Depas v. Mayo, 11 Mo. 314, 49 
Am.D. 88. 

32. Mo.—^Depas v. Mayo, supra. 

33. U.S.—Black v. Commissioner of 
Internal Revenue, C.C.A., 114 F.2d 
355. 

34. U.S.—Black v. Commissioner of 
Internal Revenue, C.C.A., 114 F.2d 
355—^Hammonds v. Commissioner 
of Internal Revenue, C.C.A., 106 F. 
2d 420. 

Tex.—Heidenheimer v. Loring, 26 S. 
W. 99, 66 Tex.Civ.App. 560. 

35. U.S.—Hammonds v. Commission¬ 
er of Internal Revenue, C.C.A., 106 
F.2d 420. 

Ariz.—Stephen v. Stephen, 284 P. 168, 
36 A.riz. 235. 

Tex-—McDowell v. Harris, Civ.App., 
107 S.W.2d 647, error dismissed— 


Stanolind Oil & Gas Co. v. Simp¬ 
son-Fell Oil Co., Civ.App., 85 S.W. 
2d 325, reversed on other grounds 
Simpson-Fell Oil Co. v. Stanolind 
Oil & Gas Co., 146 S.W.2d 723, 136 
Tex. 158, rehearing 125 S.W.2d 263 
—Grange v. Kayser, Civ.App., 80 
S.W.2d 1007—Mayor v. Breeding, 
Civ.App., 24 S.W.2d 542, error re¬ 
fused—Cox V. McClave, Civ.App., 
22 S.W.2d 961, error dismissed.— 
Stewart v. Marshburn, Civ.App., 
240 S.W. 331, affirmed Marshburn 
V. Stewart, 254 S.W. 942, 113 Tex. 
507, reversed on other grounds 256 
S.W. 575, and set aside on other 
grounds 260 S.W. 565, 113 Tex. 507. 

31 C.J. p 14 notes 74, 75. 

36. Wash.—Snyder v. Stringer, 198 
P. 733, 116 Wash. 131. 

31 C.J. p 14 note 76. 

37. Wash.—Snyder v. Stringer, 198 
P. 733, 116 Wash. 131. 

31 C.J. p 14 note 84. 

38. La.—^Williams v. Pope Mfg. Co., 
27 So. 851, 52 La.Ann. 1417, 78 Am. 
S.R. 390, 50 L.R.A. 816. 

39. La.—^Williams v. Pope Mfg. Co., 
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supra—Bone v. Sparrow, 11 La.Ann. 
185. 

Bebt 

A debt owed to a married person is 
peculiarly within this rule.—Succes¬ 
sion of Packwood, 9 Rob., La., 438, 
41 Am.D. 341. 

40. La.—^Williams v. Pope Mfg. Co., 
27 So. 851, 52 La.Ann. 1417, 78 Am. 
S.R. 390, 50 L.R.A. 816. 

31 C.J. p 15 note 97. 

41. U.S.—Commissioner of Internal 
Revenue v. Cavanagh, C.C.A., 125 
F.2d 366. 

Cal.—Beemer v. Roher, 30 P.2d 547, 
137 Cal.App. 293. 

42. La.—Succession of Dill, 98 So. 
752, 155 La. 47. 

43. U.S.—Commissioner of Internal 
Revenue v. Skaggs, C.C.A.Tex., 122 
F.2d 721, certiorari denied Skaggs 
v. Commissioner of Internal Reve¬ 
nue, 62 S.Ct. 796, 315 U.S. 811. 
86 L.Ed. 1210. 

La.—Succession of Robinson, 23 La. 
Ann. 174. 

Character of profits as community or 
separate property generally see in¬ 
fra §§ 477-479. 
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Hence income from community realty situated in a 
rbmmunity property state will fall to the community 
ilthough the owners thereof are domiciled in a non- 
•ommunity state,or income from separate realty 
situated in a community state may remain separate 
f^such is the rule in that jurisdiction although the 
)wner is domiciled in a community state in which | 
the issues and profits of separate property fall to the 

community.4 5 

Presumptions as to character of acquisition. 
Where a husband domiciled with his wife in a com¬ 
mon-law state purchases property in a community 
property state, and there is no evidence as to the 
source of the funds, the courts of the community 
pro^ty state will indulge a presumption of sepa¬ 
rate' ownership on the part of the husband,*^® al¬ 
though a general presumption in favor of the com¬ 
munity prevails where only the fact of the acqui- 
sifTon during marriage is stated and before the 
fact of nonresidence within the community state is 
shown.47 Where the courts of a community prop- 
^ty state have been given jurisdiction in the en¬ 
forcement of a cause of action arising outside the 
state and in favor of nonresidents thereof, the clas¬ 
sification of the cause of action as community or 
separate will be governed the law of the forum, 
in the abserice^'Trodf^of its classification in the 
marital domicile.-^^ There is no presumption that 
property acquired in a common-law state by mar- 
ri^ persons while domiciled there is community 
proper ty.'^^ A rule of procedure existing in the 
matrimonial domicile to the effect that all property 
acquired within the marriage period is prima facie 
presumed to be under conjugal ownership cannot be 
applied ij it is in conflict with the rule of the fo¬ 
rum. 


b. Change of Domicile 

(1) Acquisition before becoming resi¬ 

dents 

(2) Acquisition after becoming residents 

(1) Acquisition before Becoming Residents 

(a) In general 

(b) Acquisition pending change of, or 

intention to change, domicile 

(c) Qassification of property acquired in 

other states 

(a) In General 

Vested property rights are not divested by a change 
of domicile from a community property jurisdiction 
to a common-law jurisdiction, nor from a common- 
law jurisdiction to a community property jurisdiction. 

Property rights already acquired are not changed 
by a change of domicile.®^ Accordingh" vested 
rights of property acquired in a foreign state or 
country by married persons there domiciled will not 
be divested by a change of domicile to a community 
property state, for the latter state w’ill recognize 
and protect the rights of property of married per¬ 
sons acquired under the foreign laws.^^ Conversely, 
where married persons residing in a community 
law state move to a common-law state, their prop¬ 
erty rights acquired under the community will be 
protected,but the law of the common-law state 
as to possession and control of the propert}" has 
been held to supplant that of the community prop¬ 
erty state.5^ Property rights acquired in one com¬ 
munity property state will be protected where the 
spouses move to another community property state.®^ 

Principle of rules. The rules which have been 
stated do not admit the controlling force of for¬ 
eign laws within the state, but merely recognize 
rights vested under such laws, treating the foreign 


44. U.S.—Black v. Commissioner of 
Internal Revenue, C.C.A., 114 F.2d 
355. 

45. U.S.—Commissioner of Internal 
Revenue v. Skaggs, C.C.A.Tex., 122 
F.2d 721, certiorari denied Skaggs 
V. Commissioner of Internal Reve¬ 
nue, 62 S.Ct. 796, 315 U.S. 811, 86 
L.Ed. 1210. 

46. Tex.—Thayer v. Clarke, Civ.App., 
77 S.W. 1050. 

47. Tex.—Thayer v. Clarke, supra. 

48. Tex.—Roberts v. Magnolia Pe¬ 
troleum Co., 143 S.W.2d 79, 135 Tex. 
289, refusing error, Civ.App., 142 

S. W.2d 315. 

49. Cal.—Scott V. Remley, 6 P.2d 
536, 119 Cal.App. 384. 

50. U.S.—Sanchez v. Bowers, D,C.N. 

T. , 57 F.2d 324, reversed on other 
grounds, C.C.A., 70 F.2d 715. 

41 C.J.S.-63 


Sociedad de gaiianciales 
Whether the sociedad de ganan- 
ciales, as it exists in Cuba, is an en¬ 
tity is determinable by the law o^f 
Cuba.—Sanchez v. Bowers, C.C.A.N. 
T.. 70 F.2d 715, reversing, D.C., 57 
F.2d 324. 

51. Cal.—In re Thornton's Estate, 33 
P.2d 1, 1 Cal.2d 1, 92 A.L.R. 1343. 

31 C.J. p 15 note 7. 

52. Cal.—In re Allshouse’s Estate, 
91 P.2d 887, 890, 13 Cal.2d 691, cit¬ 
ing Corpus Juris, and superseding, 
App., 81 P.2d 169—In re Thornton’s 
Estate, 33 P.2d 1, 1 Cal.2d 1, 92 
A.L.R. 1343—^Fountain v. Maxim, 
290 P. 576, 210 Cal. 48—In re Fra- 
ry's Estate, 78 P.2d 760, 26 Cal. 
App.2d 83—Latterner v. Latterner, 
8 P.2d 870, 121 Cal.App. 298 —Scott 

993 


V. Remley, 6 P.2d 536, 119 Cal.App. 
384. 

Wash.—In re Gulstine's Estate, 6 P. 
2d 628, 166 Wash. 325—Myers v. 
Vayette, 261 P. 647, 146 W'ash. 1. 

31 C.J. p 15 note 8. 

53. U.S.—Johnson v. Commissioner 
of Internal Revenue, C.C.A., 105 
p.2d 454, certiorari denied 60 S.Ct. 
380, two cases, 308 U.S. 625, 84 
Ii.Ed. 522. 

La.—Popp’s Succession, 83 So. 765, 
146 La. 464. 

Okl.—Edwards v. Edwards, 233 P. 

477, 108 Okl. 93. 

31 C,J. P 15 note 9. 

54. Okl.—Edwards v. Edwards, su¬ 
pra. 

55. La.—Popp’s Succession, 83 So. 
765, 146 La. 464. 

Tex.— Uail V. Harris, 11 Tex. 300. 
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laws as evidentiary facts necessary to be proved 
and making part of the chain of title to the right 
asserted or claimed.^® Hence, where the foreign 
law is not proved, the court will proceed under the 
local laws.57 Where there is a conflict, and it is 
doubtful which law should prevail, the law of the 
forum will be applied.58 

Limitations of rule. These rules are subject to 
these limitations, that the forum must be provided 
with the necessary remedies and processes to pro¬ 
tect and enforce the rights involved,^9 and their 
assertion must not be contrary to the laws or poli¬ 
cies of the state of the forum,®® or violate the 
rights of its citizens,or create unknown or pro¬ 
hibited tenures.®^ 

(b) Acquisition pending Change of, or Inten¬ 
tion to Change, Domicile 

Where a marriage is celebrated in one state with 
an actual intention to acquire a domicile in a com¬ 
munity property state and the intent is actually car¬ 
ried out, the new domicile will relate back to the time 
of the marriage and control the marital property rights. 

Property acquired while in actual transit to a 
community property state, with the intention of ac¬ 
quiring a domicile there, will be governed by its 
laws,®® Furthermore, where a marriage is celebrat¬ 
ed in one state or country with an actual intention 
to acquire a domicile in a community property state 
or country, which intent is carried out within a 
reasonable time, the new domicile will relate back 
to the time of the marriage and control the marital 
property rights and relations.®^ Where the parties 
domiciled in a community property state are married 
in another state, the applicability of the laws of the 
former depends on whether the parties intended to 
return to their old domicile or to acquire a new 
one.®® 


41 C.J.S. 

Evidence of chmge of, or intention to change 
domicile. Declarations of intention to change the 
domicile from a community property state to anoth- 
er are not conclusive,®® and the same is true, of 
course, of declarations of intention to fix the mat¬ 
rimonial domicile in a community property state.®7 

(c) Classification of Property Acquired in 
Other States 

Where there is a change of marital domicile or a 
change of situs of property from a common-law to a 
community property jurisdiction, the property may be 
reclassified as community or separate under the com 
munity property iaws, but the law of the forum must 
regard the rights vested under the foreign law. 

Where there is a change of marital domicile or 
a change of situs of property owned by a husband 
or wife from a common-law to a community prop¬ 
erty jurisdiction, the property may be reclassified as 
community or separate under the community proper¬ 
ty laws.®® The origin of the property may be traced 
into the foreign jurisdiction and a community prop¬ 
erty classification as separate or community may 
there be applied provided the classifications of the 
two jursidictions are not irreconcilable as to the in¬ 
cidents of ownership, the essential rights secured, 
and the persons in whom they vest.®® The classifi¬ 
cations are not mere mechanical divisions, but, when 
made by the law of the forum, necessarily imply 
that the property so classified becomes subject to 
the legal incidents attached to it by that law, and 
not by the foreign law.70 In making the classifica¬ 
tion, the law of the forum must regard the rights 
vested under the foreign law, and make the classifi¬ 
cation accordingly, doing as little violence as possi¬ 
ble to those rights.7i The validity of a statute 
which declares that personalty is community prop¬ 
erty wheresoever it is situated and although it has 


56. Idaho.—^Douglas v. Douglas, 125 
P. 796, 22 Idaho 336. 

31 C.J. p 15 note 11. 

57. Tex.—Griffin v. McKinney, 62 S. 
W. 78, 25 Tex.Civ.App. 432. 

31 C.J. p 16 note 12. 

58. Tex.—Hill v. McDermot, Dali, p 
419. 

59. Tex.—-Castro v. lilies, 22 Tex. 
479, 73 Am.D. 277—Hall v. Harris, 
11 Tex. 300. 

60. Tex.—Castro v. lilies, 22 Tex. 
479, 73 Am.D. 277. 

31 C.J. p 16 note 15. 

61. La.—Le Breton v. Houchet, 3 
Mart. 59, 5 Am.D. 736. 

31 C.J. p 16 note 16. 

62. Tex.—Hall v. Harris, 11 Tex. 
300. 


63. Tex.—State v. Barrow, 14 Tex. 
179, 65 Am.D. 109. 

31 C.J. p 16 note 18. 

64. La.—Percy v. Percy, 9 La.Ann. 
185. 

31 C.J. p 16 note 19. 

65. La.—Connor v. Connor, 10 La. 
Ann. 440, affirmed 18 How., U.S., 
591, 15 L.Ed. 497—^Rowley v. Row- 
ley, 19 La. 557—Le Breton v. Nou- 
chet. 3 Mart. 59, 5 Am.D. 736. 

66. La.—Le Breton v, Nouchet, su¬ 
pra. 

67. Tex.—State v. Barrow, 14 Tex. 
179, 65 Am.D. 109—McIntyre v. 

I Chappell, 4 Tex. 187. 

Pinding of no intent 

Even if law of intended domicile 
prevails in California, finding that 
husband and wife had no intent to 
remove from common-law state to 
California at time property was ac- 
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quired entitled husband to claim it 

as separate property.—Latterner v. 

Latterner, 8 P.2d 870, 121 Cal.App. 

298. 

68. Cal.—In re Allshouse's Estate, 
91 P.2d 887, 891, 13 Cal.2d 691, cit¬ 
ing Corpus iTuris and superseding, 
App.. 81 P.2d 169. 

31 C.J. p 16 note 26. 

69. Cal.—In re Allshouse’s Estate, 
91 P.2d 887, 13 Cal.2d 691, super¬ 
seding, App., 81 P.2d 169. 

7a Wash.—Preeburger v. Gazzam, 
32 P. 732, 5 Wash. 772. 

31 C.J. p 16 note 27. 

71. Cal.—^In re Allshouse's Estate, 
91 P.2d 887, 890, 13 Cal.2d 691. cit¬ 
ing Corpus Juris, and superseding, 
App., 81 P.2d 169—In re Thornton’s 
Estate, 33 P.2d 1. 1 Cal.2d 1, 92 
A.L.R. 1343. 

31 C.J. p 16 note 28. 
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been acquired by spouses during their domicile out¬ 
side the state cannot be upheld,*^2 ^nd such a statute 
cannot be sustained as a statute of successions^ 

Classification as separate property. Property ac¬ 
quired by the husband in a common-law state or 
country, and there known and classified simply as 
his property, and in which the wife has no vested 
interest corresponding to her interest in community 
property, is, by the law of community, classified as 
his separate property with all the rights incident to 
that class of property under the law of communi- 
ty.74 The property belonging to the separate es¬ 
tate of a married woman in a common-law state or ! 
country is, by the law of community, classified as 
her separate property, and protected as such, and 
becomes subject to the legal incidents attaching to 
that class of propertyJ^ This rule applies equally 
to a statutory separate estate*^® and to an equitable 
one.'^'^ 

Presumptions. Property brought by the husband 
from a common-law state or country to a communi¬ 
ty property state is prima facie his separate prop¬ 
erty. This presumption is not overcome by mere 
acknowledgments by the husband that the property 
belongs to his wife.'^^ 

(2) Acquisition after Becoming Residents 
After married persons theretofore domiciled In an¬ 
other state have acquired a domicile in a community 
property state the laws of the latter control future ac¬ 
quisitions as long as the domicile remains in such 
state. Mere temporary residence does not bring the 
case within the rule. 

In the absence of an agreement or settlement to 

72. Cal.—In re Thornton’s Estate, 33 
P.2d 1, 1 Cal.2d 1, 92 A-L-H. 1343. 

CShangre of domicile as consent 

Husband's change of domicile from 
common-law state to California, ac¬ 
companied by importation of person¬ 
alty acquired by spouses while dom¬ 
iciled in former state, is not implied 
consent to submit to requirements 
of California statute declaring per¬ 
sonalty acquired by spouses while 
domiciled elsewhere community prop¬ 
erty.—In re Thornton’s Estate, supra. 

73. Cal.—In re Thornton’s Estate, 
supra. 

74. Cal.—^In re Allshouse’s Estate, 91 
P.2d 887, 13 Cal.2d 691, supersed¬ 
ing, App., 81 P.2d 169—In re Thorn¬ 
ton’s Estate, 33 P.2d 1, 1 Cal.2d 1, 

92 A.L.R. 1343—In re Arms’ Estate, 

199 P. 1053, 186 Cal. 554—In re 
Prary’s Estate, 78 P.2d 760, 26 Cal. 

App.2d 83—Latterner v. Latterner, 

8 P.2d 870, 121 CaLApp. 298—Scott 
V. Remley, 6 P.2d 536, 119 Cal.App. 

384—Melvin v. Carl, 4 P.2d 954, 118 
Cal.App. 249—In re Bruggemeyer’s 
Estate, 2 P.2d 634, 115 CaLApp. 525. 


the contrary, after married persons theretofore 
domiciled in another state have acquired a domicile 
in a community property state the laws of the lat¬ 
ter state control future acquisitions of property as 
long as the domicile remains in such state.^® Mere 
temporary residence in the community property state 
does not bring the case within this rule.^^ In ac¬ 
cordance with the general rules pertaining to the 
purchase, sale, or exchange of separate property, as 
discussed infra §§ 482, 485, property acquired by ei¬ 
ther husband or wife in a foreign state or country, 
which under the law of community is classified as 
the separate property of either, may be reinvested 
and exchanged, and other separate property acquired 
by reinvestment, exchange or purchase, in a com¬ 
munity property state.^^ 

c. Contracts or Marriage Settlements 

A marriage contract or settlement may establish or 
control a community in property in another state sub¬ 
ject to fundamental policies of the state of the forum. 

A foreign marriage contract or settlement may 
establish community in real estate in a state under 
whose laws no community would arise by virtue of 
marriage alone,^2 or it may establish a community 
in realty situated in a community property state al¬ 
though the parties are domiciled in a common-law 
state at the time of the agreement.S^ A contract 
or marriage settlement may operate to control the 
community where married persons move from a 
common-law state to a community state,or vice 
versa,subject to the proviso as to the funda¬ 
mental policies of the state of the forum.S? Broad¬ 
ly stated, the law of the place where the contract or 

Tex.—^Blethen v. Bonner, 71 S. 
W. 290, 30 Tex.Civ.App,, 585. 

31 C.J. p 17 note 43. 

82. Cal.—Melvin v. Carl, 4 P.2d 954, 
118 CaLApp. 249. 

Wash.—In re Gulstine’s Estate, 6 P. 

2d 628, 166 Wash. 325. 

31 C.J. p 17 note 46. 

83. Mo.—Richardson v. De Giver- 
ville, 17 S.W. 974. 107 Mo. 422. 28 
Ain.S.R. 426. 

84. U.S.—Black V. Commissioner of 
Internal Revenue, C.C.A.. 114 F.2d 
355. 

85. La.—^Eager v. Brown, 14 La.Ann. 
684. 

31 C.J. p 18 note 48. 

86. Mo.—Richardson v. De Giver- 
ville, 17 S.W. 974, 107 Mo. 422, 28 
Am.S.R. 426. 

31 C.J. P 18 note 49. 

87. La.—Sherrod v. Calleghan, 9 La. 
Ann. 510—Saul v. His Creditors, 5 
Mart.,N.S., 569. 16 Am.D. 212. 

Tex.— Castro v. lilies, 22 Tex. 479, 
73 Am.D. 277. 


V-ash.—In re Gulstine’s Estate, 6 P. 
2d 628, 166 Wash. 325 —Myers v. 
Vayette, 261 P. 647, 146 Wash. 1. 

I C.J. p 16 note 32, p 17 note 34. 
5. Cal.—Fountain v. Maxim, 290 P. 

576, 210 Cal. 48—In re Frary’s Es¬ 
tate, 78 P.2d 760, 26 Cal.App.2d 83 
—In re Bruggemeyer’s Estate, 2 
P.2d 534, 115 CaLApp. 525. 
Vash,—Myers v. Vayette, 261 P. 647, 
146 Wash. 1. 

il C.J. p 16 note 32, p 17 note 37. 
^6. La.—Nott y. Nott, 36 So. 109, 111 
La. 1028. 

II €.J, P 17 note 38. 

r7. La.—Young v. Templeton, 4 La. 

Ann. 254, 50 Am.D. 563. 

11 C.J. P 17 note 39. 
rS. Tex.—Thayer v. Clarke, Civ.App., 
77 S.W. 1050. 

J1 C.J. P 17 note 35. 

r9. La.—Gale v. Davis, 4 Mart. 645 
51 C.J. P 17 note 36. 

JO. Wash.—In re Gulstine’s Estate, 
e P.2d 628, 166 Wash. 325. 

U C.J. P 17 note 40. 
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settlement is made controls such agreements,^^ both 
as to validity's and effect, SO but an exception aris¬ 
es where the marriage is celebrated with reference 
to another state or country as the future marital 
domicile, in which case the laws of that state or 
country will control.si Also the usual distinction 
must be made between movable and immovable 
property, for the law of the place of the contract 
or settlement generally controls movables, S2 and the 
law of the situs generally controls immovables.ss 
An agreement to convert into community property 
land theretofore separately owned is not less ef¬ 
fective because of the existence of a partnership in 
operating the land where, under the local law, the 
partnership arrangement would not deprive the wife 
of her vested community interest.^^ 

§ 467. Mode of Creation 

In general the concept of commirnity property aris¬ 
es from the marriage relation, unless the statute so 
provides, a community which has been dissolved or 
which has never come into existence cannot be reestab¬ 
lished. 

As stated supra § 463, the legal concept of the 
term “community property’’ includes only a legal 
community created by the marriage relation, except 
to such extent as the legal community may be mod¬ 
ified by agreement, rather than the conventional 
community created by express agreement in the 
marriage articles. The necessity and sufficiency of 
marriage in order to create community rights are 
considered infra § 468. Unless the statute so pro¬ 
vides, a community which has been dissolved or 
which has never come into existence cannot be re- 
established.95 

§ 468. - Marriage 

a. In general 

sa La.—Eager v. Brown, 14 La.Ann. 

684. 

31 C.J. p 18 note 51. 

89- La.—Eager v. Brown, supra. 

31 C.J. p 18 note 52. 

90. La.—Eager v. Brown, supra. 

31 C.J. p 18 note 53. 

91. N.T.—Le Breton v. Miles, 

Paige 261. 

Tex.— Castro v. lilies, 22 Tex. 479, 73 
Am.D. 277. 

92. Mo.—Richardson v. De Giver- 
ville, 17 S.W. 974, 107 Mo. 422 28 
Am.S.R. 426. 

Tex.—Castro v. 

73 Am.D. 277. 

93. U.S.—Black v. Commissioner of 
Internal Revenue, C.C.A., 114 F.2d 
355. 

31 C.J. p 18 note 57. 

94. U.S. ^Black v. Commissioner of 
Internal Revenue, supra. 

95. La.—American Hoist & Derrick 


b. Necessity of marriage 

c. Sufficiency of marriage 

a. In General 

Community property Is superimposed by law 
the marriage reiation and begins from the dav of +h 
marriage. ^ ^ 

In community property jurisdictions community 
property is superimposed by law on the marriage 
relation where there is no stipulation to the con- 
trary,96 and begins from the day of the marriage.97 
Where under the statute a record of the civil mar¬ 
riage is the sole evidence of marriage, the com- 
! munity dates therefrom and not from a prior ec- 
clesiastical marriage.^^ 

b. Necessity of Marriage 

Marriage Is the prime essential to the creation of 
community property by operation of law. 

Marriage is the prime essential to the creation of 
community property by operation of Iaw.9» 

Concubinage or adulterous cohabitation. Gener¬ 
ally community of property does not usually arise 
on mere concubinage or adulterous cohabitation.l 
This rule obtains in jurisdictions in which common- 
law marriages are not recognized, although the 
parties hold themselves out to the world as man and 
wife.2 Under peculiar circumstances, however, the 
equivalent of a legal community has been recognized 
between the parties to adulterous cohabitation.^ In 
the absence of statute to such effect the subsequent 
marriage of the parties will not create a community 
in property acquired during adulterous cohabita- 
tion.4 On the other hand, in the absence of stat¬ 
utory provision to the contrary, it will not prevent 
the creation of the usual community by and from 
the time of a subsequent marriage.® 

Bzistence of divorce decree is fa¬ 
tal to claim of community property. 
—Peig V. Bank of Italy Nat. Trust 
& Savings Ass'n, 21 P.2d 421, 218 
Cal. 54. 

1. La.—Sims v. Matassa, App., 200 
So. 666. 

31 C.J. p 19 note 69. 

2. La.—Sims v. Matassa, supra. 
Wash.—Carr v. Bell, 225 P. 230, 129 

Wash. 413—Stans v. Baitey. 37 P. 
316, 9 Wash. 115. 

Common-law or putative marriage 
as basis of community see Infra 
subdivision c of this section. 

3. Tex.—^Boone v. Halsey, 9 S.W. 
531, 71 Tex. 176. 

31 C.J. p 19 note 72. 

4i U.S.—^Hatch v. Ferguson, C.C. 
Wash., 57 P. 966, affirmed 68 P. 43, 

15 C.C.A. 201, 33 L.R.A. 759. 

5. La.—^Westmore v. Harz, 35 So. 
678, 111 La. 305. 


lilies, 22 Tex. 479, 


Co. v. Prey. 53 So. 486. 127 La 
183—Ford V. Kittredge, 26 La.Ann 
190. 

96. La.—^Blake & Zeagler v. Hack 
ney, 1 La.App. 558. 

Philippine.—^De la Rama v. De h 
Rama, 11 Philippine 746. 

31 C.J. p 18 notes 63, 64. 

97. La.—Nouvet v. Municipal Impr, 
Co., 21 So. 170, 49 La.Ann. 37. 

98. U.S.—Mexican Gulf Oil Co.* v. 
Compania Transcontinental De Pe- 
troleo, S. A., D.C.N.T., 281 P. 148, 
affirmed, C.C.A., 292 P. 846. 

99. Cal.—Peig v. Bank of Italy Nat 
Trust & Savings Ass’n, 21 P.2d 421 
218 Cal. 54. 

La.—Chandler v. Hayden, 105 So. SO. 
159 La. 5—Sims v. Matassa, App.. 
200 So. 666. 

Tex.—Jones v. Gallery, Civ.App., 57 
S.W.2d 268, error refused. 

31 C.J. p 18 note 68. 
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c. Sufficiency of Marriage 

The marriage must be valid or at least it must 
not be absolutely void. A voidable marriage while it 
remains unavoided and a valid common-law marriage 
will sustain a community in property, and In some 
Jurisdictions a putative marriage is sufficient. 

Community of property between husband and wife 
presupposes a valid marriage,® or at least one which 
is not absolutely void.'^ There is a presumption in 
favor of the legality of the marriage,® and a mar¬ 
riage held valid under this presumption is suffi¬ 
cient.® Where a marriage is not void but merely 
voidable, it will sustain a community in property 
acquired while it remains unavoided.^® 

Some courts, in dividing the property acquired 
by the joint efforts of a man and woman living to¬ 
gether under a marriage which is void or is voidable 
and is annulled, apply by analogy the rules which 
obtain in the division of community property on 
termination of a valid marriage by death or di¬ 


vorce.^^ The apportionment of the joint property 
in such circumstances not being provided for by 
statute, and the wife not possessing a strict legal 
right to one half of the property, the division is to 
be made on equitable principles,^- and the amount 
allotted to each party is to be determined by the 
exercise of the sound discretion of the court.^® 

Common-law 7 }ianiagc. In jurisdictions in which 
so-called common-law marriages are recognized, 
such a marriage is sufficient to give rise to com¬ 
munity of property.^^ The converse is true where 
such marriages are illegal.^® 

Putative ^mrriage. The putative marriage of the 
civil law is recognized in some jurisdictions, and is 
followed by the civil effects of a valid marriage in 
favor of the spouse who acted in good faith in con¬ 
tracting the marriage.^® In other jurisdictions this 
kind of marriage is not recognized as a basis of 
community of property.^ 


6. Cal.—Schneider v. Schneider, 191 
P. 533. 183 Cal. 335, 11 A.L.R. 
1386. 

31 C.J. P 19 note 75. 

7. La.—Summerlin v. Livingston, 15 
La. Ann. 519—ivrinvielle’s Succes¬ 
sion, 15 La.Ann. 342. 

8. Okl.—Edwards v. Edwards, 233 P. 
477, 108 Okl. 93. 

Tex.—Franklin v. Franklin, Civ.App., 
247 S.W. 329. 

31 C.J. p 19 note 77 [a]. 

9. Okl.—Edwards v. Edwards, 233 P. 
477, 108 Okl. 93. 

31 C.J. p 19 notes 76, 77. 

10. Cal.—Coats v. Coats, 118 P. 441, 
160 Cal. 671, 36 L.R.A.,N.S., 844. 

Tex.—De Grummond v. Smith, Civ. 
App., 168 S.W.2d 899. 

11. Cal.—Schneider v. Schneider, 191 
P. 533, 183 Cal. 335, 11 A.L.R. 1386. 

31 aJ. p 19 note 83. 

12. Cal.—Coats v. Coats, 118 P. 441, 
160 Cal. 671, 36 L.R.A.,N.S., 844. 

Marriage contracted within prohibit¬ 
ed period after divorce 
The rule has been applied to a 
marriage of a divorced person with¬ 
out knowledge that such marriage is 
void when contracted within certain 
period after divorce.—In re Brench- 
ley, 164 P. 913, 96 Wash. 223, L.R.A. 
1917E 968. 

13. Cal.—-Coats v. Coats, 118 P. 441, 
160 Cal. 671, 36 L.R.A.,N.S., 844. 

14. Tex.—Edelstein v. Brown, Civ. 
App., 95 S.W. 1126—Dever v. Selz, 
87 S.W. 891, 39 Tex.Civ.App. 558. 

Common-law marriage in California 
held not established 
Wash.—Stans v. Baitey, 37 P. 316, 9 
Wash. 116. 


15. Wash.—Engstrom v. Peterson, 
182 P. 623, 107 Wash. 523. 

31 C.J. p 19 note 90. 

16. U.S.—U. S. V. Robinson. C.C.A. 
La., 40 P.2d 14, reversing, D.C., 
Robinson v. U. S., 33 F.2d 545. 

La.—Johnson v. Johnson, 120 So. 479, 
167 La. 861—Ray v. Knox, 113 So. 
814, 164 La. 193—Overton v. Brown, 

3 La.App. 591. 

31 C.J. p 20 note 93. 

Presumption of good faith 

There is a presumption that mar¬ 
riage, although null, was contracted 
in good faith.—Chandler v. Hayden, 
105 So. SO, 159 La. 5. 

Error of law as affecting good faith 
Good faith necessary to cause mar¬ 
riage, which is null, to produce the 
civil effects of a valid marriage, may 
arise from an error of law.—Chandler 
V. Hayden, supra. 

Knowledge of impediment as affect¬ 
ing good faith 

(1) “Good faith'’ required in mat¬ 
ters of putative marriages requires 
only that party contracting marriage 
should have no certain knowledge of 
any impediment thereto.—Ray v. 
Knox, 113 So. 814, 164 La. 193. 

(2) One marrying emancipated 
slave, who was living with another 
woman as man and wife, was held 
not charged with certain knowledge 
of prior undissolved marriage.—Ray 
V. Knox, supra. 

(3) Where widow, whose marriage 
to decedent was alleged to be biga¬ 
mous, had been told by a third person 
that decedent’s son had informed 
third person that decedent was never 
divorced from first wife, such infor¬ 
mation did not constitute “certain 
knowledge” so as to destroy “good 
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faith” of widow.—^Howard v. Ingle, 
La.App., ISO So. 248. 

(4) Where woman married her first 
cousin, after being advised that it 
was against the law, the evidence 
was held not to show good faith suf¬ 
ficient to give a null marriage its civ¬ 
il effect as to property.—Chandler v. 
Hayden, supra. 

Necessity for inquiry 

Where widow of decedent had mar¬ 
ried decedent after woman, with 
whom decedent had been living in 
marital relation, had died, widovr had 
' been given no reason to believe that 
decedent and the woman were not 
married, although widow knew that 
decedent had grown children of whom 
the woman was not the mother, wid¬ 
ow, as a condition to her “good- 
faith,” belief in validity of her mar¬ 
riage, was not required to make a 
searching inquiry into decedent’s past 
domestic and marital affairs.—^How¬ 
ard V. Ingle, La.App., ISO So. 248. 

In Texas 

(1) The putative wife has been 
held to be entitled to all the rights 
and privileges of a lawful wife in 
community property acquired during 
the existence of the putative mar¬ 
riage.—Lee V. Lee, 247 S.W. 828, 112 
Tex. 392—Franklin v. Franklin, Civ. 
App., 247 S.W. 329. 

(2) However, this rule has not been 
uniformly applied and in some cases 
it has been held that the putative 
wife can assert no interest in prop¬ 
erty as community property.—^Little 
V. Nicholson, Civ.App., 187 S.W. 506. 

(3) See also 31 C.J. p 20 note 94 
[a]. 

17. Wash.—Beverle v. Bartsch, 190 

P. 239, 111 'Wash. 287. 

31 C.J. P 20 note 94. 
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B. PEOPEETY AS COMMUNITY OE SEPAEATE 


§ 469. In General 

Under the community property system the prop¬ 
erty of a husband and wife is divided into two class¬ 
es, namely, community property which is that prop¬ 
erty owned In common by husband and wife, and sep¬ 
arate property owned by a spouse in his or her own 
right during marriage. Under the civil law the wife’s 
separate property may consist of dotal and extradotal 
or paraphernal property. The character of the prop¬ 
erty as community or separate is fixed at the time of 
its acquisition by the manner and surrounding cir¬ 
cumstances of the acquisition. 

Under the community system, the property of a 
husband and wife is divided into two classes, that 
is, the separate property of each of the spouses and 
the community property,^^ and the laws not only as¬ 
sign to one or the other of these classifications all 
the property of married persons, but provide the 
remedies and processes for the maintenance of the 
rights incident to these estates and tenures.^^ Oth¬ 


er than to the extent to which the status of the 
property may be altered by a marriage settlement, 
as discussed supra § 464, or by a postnuptial agree¬ 
ment, as discussed infra § 496, property of the hus¬ 
band and wife takes its character as belonging sep¬ 
arately to one of them or in common to both from 
constitutional or statutory provisions defining the 
separate and community estates.^® 

Whether particular property is community or 
separate is a matter of law,2i and it is not depend¬ 
ent on the declaration or intention of the parties 
as to its status.^^ The character of property as 
separate or community is fixed at the time of its 
acquisition^^ by the manner of its acquisition and 
by the facts surrounding the transaction in which 
it was acquired,24 whether the property is realty 
or personalty.25 


18. Cal.—Siberell v. Siberell, 7 P- 
2d 1003, 214 Cal. 767—McCall v. 
McCall, 37 P.2d 496, 2 Cal.App.2d 
92. 

Tex.—Lee v. Lee, 247 S.W. 828. 112 
Tex. 392. 

31 C.J. p 20 note 95. 

19. Wash.—Freeburger v. Gazzam, 
32 P. 732, 5 Wash. 772. 

31 C.J. p 16 note 26. 

20. Nev.—Lake v. Bender, 4 P. 711, 
7 P. 74, IS Nev. 361. 

Tex.—McDonald v. Stevenson, Civ. 
App., 245 S.W. 777. 

21. Cal.—In re Pepper, 112 P. 62, 158 
Cal. 619, 31 LR.A.,N.S., 1092. 

Tex.—O’Meara v. W’llliams, Civ.App., 
137 S.W. 2d 66, error dismissed, 
judgment correct. 

31 C.J. p 22 note 20. 

22. Cal.—Goucher v. Goucher, 255 P. 
892, 82 Cal.App. 449. 

Tex.—O’Meara v. Williams, Civ.App., 
137 S.W.2d 66, error dismissed, 
judgment correct—Sparks v. Hum¬ 
ble Oil & Refining Co., Civ.App., 129 
S.W.2d 468, error refused. 

23. U.S.—Jones v. Weaver, C.C.A, 
Ariz., 123 F.2d 403—^Woods v. Nai- 
my, C.C.A. Wash., 69 P.2d 892— 
Commissioner of Internal Revenue 
V. Burke, C.C.A., 62 P.2d 7. 

Ariz.—In re Monaghan’s Estate, 137 
P.2d 393—Lovin v. Woodward, 40 
P.2d 102, 45 Ariz. 105—Rundle v. 
Winters, 298 P. 929, 38 Ariz. 239— 
Horton v. Horton, 278 P. 370, 35 
Ariz. 378—Pendleton v. Brown, 221 
P. 213, 25 Ariz. 604. 

Cal.—Palen v. Palen, 83 P.2d 36, 28 
Cal.App.2d 602—De Puy v. Shay, 
16 P.2d 158. 127 CaLApp. 476. 

La.—Ramsey v. Beck, 91 So. 674, 151 
La. 190. 


N.M.—McDonald v. Lambert, 85 P.2d 
78, 43 N.M. 27, 120 A.L.R. 250. 

Tex.—Colden v. Alexander, 171 S.W. 
2d 328—John Hancock Mut. Life 
Ins. Co. V. Bennett, 128 S.W.2d 791, 
133 Tex. 450, reversing, Civ.App., 
106 S.W.2d 822—Boyd v. Orr, Civ. 
App., 170 S.W.2d 829—Jenkins v. 
Robinson, Civ.App., 169 S.W.2d 250 
—Lamar Life Ins. Co. v. Jordan, 
Civ.App., 163 S.W.2d 215, error re¬ 
fused—John Hancock Mut. Life 
Ins. Co. V. Bennett, Civ.App., 159 
S.W.2d 892, error refused—Skinner 
v. Vaughan, Civ.App., 150 S.W.2d 
260, error dismissed, judgment cor¬ 
rect—Miller v. Miller, Civ.App., 131 
S.W.2d 245—Buss v. Smith, Civ. 
App., 125 S.W.2d 712, affirmed 
Smith V. Buss, 144 S.W.2d 529, 135 
Tex. 566—Leinneweber v. George, 
Civ.App., 95 S.W.2d 478. 

Wash.—E. I. DuPont De Nemours & 
Co. V. Garrison, 124 P.2d 939, 13 
Wash.2d 170—In re Dewey’s Es¬ 
tate, 124 P.2d 805, 13 Wash.2d 220 
—Sievers v. Sievers, 119 P.2d 668, 
11 Wash.2d 446—Conley v. Moe, 110 
P.2d 172, 7 Wash.2d 355, 133 A.L.R. 
1089—Scott V. Currie, 109 P.2d 526, 
7 Wash.2d 301—In re Binge’s Es¬ 
tate, 105 P.2d 689, 5 Wash.2d 446 
—In re Finch’s Estate, 89 P.2d 218, 
198 Wash. 567—Toivonen v. Toivo- 
nen, 84 P.2d 128, 196 Wash. 636— 
In re Woodburn’s Estate, 66 P.2d 
1138, 190 Wash. 141—State ex rel. 
Van Moss v. Sailors, 39 P.2d 397, 
180 Wash. 269—^In re Gulstine's Es¬ 
tate, 6 P.2d 628, 166 Wash. 325— 
Merritt v. Newkirk, 285 P. 442, 155 
Wash. 517—Rogers v. Joughin, 277 
P. 988, 152 Wash. 448—In re Neisz’s 
Estate, 277 P. 849, 152 Wash. 336 
—^Norman v. Levenhagen, 253 P. 
113, 142 Wash. 372—Spokane State 
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Bank v. Wells, 245 P. 401, 139 
Wash. 49—In re Brown’s Estate, 
214 P. 10, 124 Wash. 273—Jacobs 
V. Hoitt, 205 P. 414, 119 Wash. 283. 
31 C.J. p 22 note 21, p 24 note 38. 
Date of record 

The character of the property is 
not determined as of the date it is 
recorded.—Pujals v. Registrar of 
Property, 20 Puerto Rico 40. 
Dependency on marital status 
Whether or not property is com¬ 
munity property depends primarily 
on the marital status at the time of 
the acquisition of the property.—Tur¬ 
ner v. State, Tex.Civ.App., 163 S.W. 
2d 205. 

24. Cal.—De Puy v. Shay, 16 P.2d 
158, 127 Cal.App. 476—Phelps v. 
Davies, 14 P.2d 922, 126 Cal.App. 
419—Goucher v. Goucher, 255 P. 
892, 82 Cal.App. 449. 

Tex.—Smith v. Buss, 144 S.W.2d 529, 
135 Tex. 566, affirming Buss v. 
Smith, Civ.App., 125 S.W.2d 712— 
Boyd V. Orr, Civ.App., 170 S.W.2d 
829—Lamar Life Ins. Co. v. Jor¬ 
dan, Civ.App., 163 S.W.2d 215, er¬ 
ror refused—John Hancock Mut 
Life Ins. Co. v. Bennett, Civ.App., 
159 S.W.2d 892, error refused— 
Woodrome v. Burton, Civ.App., 154 
S.W.2d 665—Myers v. Crenshaw, 
Civ.App., 116 S.W.2d 1125, affirmed 
137 S.W.2d 7, 134 Tex. 500—White 
V. Hebberd, Civ.App., 89 S.W.2d 
482—Janes v. Gulf Production Co., 
Civ.App., 15 S.W.2d 1102, error re¬ 
fused—McDonald v. Stevenson, Civ. 
App., 245 S.W. 777. 

31 C.J. p 22 note 21. 

25. Wash.—Sievers v. Sievers, 119 P. 
2d 668, 11 Wash.2d 446—State ex 
rel. Van Moss v. Sailors, 39 P.2d 
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Commtmity property. “Community property” is 
briefly defined as property owned in common by 
husband and wife.^^ More fully, it has been defined 
as all property and pecuniary rights obtained by, 
or in the name of, either spouse after the marriage, 
by toil, talent, thrift, energy, industry, or other pro¬ 
ductive faculty, and all the rents, issues profits, 
fruits, and revenues of separate property,^^ but this 
definition is not of course applicable in its entirety 
in those jurisdictions in which the rents and reve¬ 
nues of separate property do not fall into the com¬ 
munity, as considered infra § 479. The term “com¬ 
munity real estate” has been held to be synonymous 
with the term “community real property” where 
the two terms are used interchangeably in a stat- 
ute.2^ 

Separate property. Separate property is property 
owned by a married person in his or her own right 
during marriage,29 or, as otherwise stated, it is 
property held both in its use and its title for the 
exclusive benefit of the husband or the wife.^O Ei¬ 
ther the husband or the wife may hold such prop¬ 
erty distinct from the community estate under con¬ 


stitutional or statutory provisions which classify 
property as community or separate in accordance 
with the time and mode of its acquisition.^^ Sepa¬ 
rate property may be acquired onl}" in the manner 
specified by law.^^ Where a state constitution lim¬ 
its the number of ways in which separate property 
of one of the spouses may be acquired, the legis¬ 
lature has no power to add thereto,^^ and a statute 
which increases the number of ways is invalid.^^ 
However, a statute may properly define separate 
property rights to the extent to which such rights 
are not controlled or limited by constitutional pro¬ 
visions,or it may properly state the character of 
evidence required to establish separate property 
rights.The whole course of the legislation in 
some states has been said to manifest an intent to 
treat husband and wife alike in fixing their separate 
estates as against the community.3" 

Dotal or extradotal property. In jurisdictions 
w’here the civil law is more closely adhered to, the 
wife is capable of owning two species of separate 
property, dotal and extradotal or paraphernal.^® 
The dotal property is that which is brought by the 


397, 180 Wash. 269—In re Brown’s 
Estate, 214 P. 10, 124 Wash. 273. 

26. Tex.—Coleman v. Coleman, Civ. 
App., 293 S.W. 695. 

“Cornmnnity fund” is undivided 

fund in which husband and wife each 
have one-half interest.—Clayton v. 
U S.. Ct.Cl., 44 F.2d 427, certiorari 
denied 51 S.Ct. 654, 283 U.S. 860, 75 
L.Ed. 1466. 

27. U.S.—Seeber v. Randall, Wash., 
102 F. 215, 42 C.C.A. 272. 

Tex.—Logan v. Logan, Civ.App., 112 
S.W.2d 515, 525, error dismissed, 
quoting Corpus Juris. 

“Canaucial property” defined 

(1) Ganancial property in the 
Spanish law is all property that is in¬ 
creased or multiplied during mar¬ 
riage.—Cutter V. Waddingham, 22 Mo. 
206, 255. 

(2) “Ganancial property” in the 
community property system in Texas 
is that property acquired during 
matrimony by husband and wife, liv¬ 
ing together by common title, lucra¬ 
tive or onerous, or that acquired by 
both or either by purchase or their 
labor and industry, and fruits of sep¬ 
arate property which each brings to 
matrimony or acquires by lucrative 
title during continuance of partner¬ 
ship.—Cartwright v. Cartwright, 18 
Tex. 626—Stephens v. Stephens, Tex. 
Civ.App., 292 S.W. 290. 

28. Wash.—Ross v. Howard, 72 P. 
74, 31 Wash. 393. 

29. Cal.—In re Morgan’s Estate, 265 
P. 241, 203 Cal. 569. 


30. Cal.—Kraemer v. Kraemer, 52 
Cal. 302. 

31 C.J. p 21 note 6. 

31. U.S.—Woods V. Naimy, C.C.A. 
Wash., 69 P.2d 892. 

Ariz.—In re Torrey’s Estate, 95 P.2d 
990, 54 Ariz. 369. 

N.M.—McDonald v. Lambert, 85 P.2d 
78, 43 N.M. 27, 120 A.L.R. 250. 
Tex.—Solether v. Trinity Fire Ins. 
Co., 78 S.W.2d 180, 127 Tex. 363, 
affirming Trinity Fire Ins. Co. v. 
Solether, Civ.App., 49 S.W.2d 940 
—Taylor v. Hollingsworth, Civ. 
App., 169 S.W.2d 519. 

Wash.—Conley v. Moe. 110 P.2d 172, 
7 Wash.2d 355, 133 A.L.R. 1089— 
Mattinson v. Mattinson, 222 P. 620, 
128 Wash. 328. 

31 C.J. p 21 notes 4, 5. 

Capacity to hold property in own 
name 

As a general rule, under the stat¬ 
utes in community property states, 
a married woman may acquire and 
hold property, including realty, in 
her own name.—^Arnold v. Leonard, 
273 S.W. 799, 114 Tex. 535—Sanders 
V. Stinnette, Tex.Civ.App., 73 S.W. 
2d 637, error refused. 

31 C.J. p 21 note 7. 

XTecessity for classification as sepa¬ 
rate 

A spouse who acquires no property 
classified as separate under consti¬ 
tutional or statutory provisions owns 
no separate property.—Blair v. Stew¬ 
art, C.C.A., 49 F.2d 257. 

32. Tex.—Moss V. Reverra, Civ.App., 
40 S.W.2d 854—McDonald v. Stev¬ 
enson, Civ.App., 245 S.W. 777. 
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33. Tex.—Frame v. Frame, 35 S.W. 
2d 152, 120 Tex. 61, 73 A.L.R. 1512, 
reversing, Civ.App., 14 S.W.2d 865 
—^Arnold v. Leonard, 273 S.W. 799, 
114 Tex. 535—Burruss v. Murphey, 
Civ.App., 5 S.W.2d 612. 

34. U.S.—In re Gutierrez, D.C.Tex., 
33 F.2d 987. 

Tex.—Frame v. Frame, 36 S.W.2d 152, 
120 Tex. 61, 73 A.L.R. 1512, revers¬ 
ing, Civ.App., 14 S.W’’.2d 865—^Ar¬ 
nold v. Leonard, 273 S.W. 799, 114 
Tex. 535—Northern Texas Traction 
Co. V. Hill, Civ.App., 297 S.W. 778 
—Fairchild v. Davis, Civ.App., 295 
S.W. 640, reversed on other grounds 
Teague v. Fairchild, Com.App., 15 
S.W.2d 585—Kerr v. Tyler Guaran¬ 
ty State Bank, Civ.App., 283 S.W’. 
601. 

Statutes pertaining to compensation 
for personal injuries sustained by 
wife see infra § 473. 

Statutes pertaining to earnings of 
wife see infra § 475. 

Statutes pertaining to rents and rev¬ 
enues of separate property see in¬ 
fra § 479. 

35. U.S.—^Woodall v. Commissioner 
of Internal Revenue, C.C.A., 105 F. 
2d 474, certiorari denied 60 S.Ct. 
467, 309 U.S. 655, 84 L.Ed. 1004— 
Hurd V. U. S., Ct.Cl., 22 F.Supp. 
421. 

36. Tex.—Guaranty State Bank v. 
Shirey, Civ.App., 258 S.W. 1109. 

37. U.S.—Commissioner of Internal 
Revenue v. Wilson, C.C.A.Tex., 76 
F.2d 766. 

33 ^ U.S.—In re Horton, D.C.La., 31 
F.2d 795. 
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wife to the husband to assist in bearing the house¬ 
hold expenses,39 and all other separate property of 
the wife is extradotal or paraphernal property.-^® 
Paraphernalia and paraphernal property are distin¬ 
guished supra § 23, and dot and dower in Dower 
§ 1 . 

Donations in consideration of nwrriage constitute 
the separate property of the donee in the absence 
of a declaration or recital in the contract to the con- 
trary.^i 

hivcntory. Although a statute may provide for 
the filing of an inventory of the separate property 
of the wife for the purpose of serving as notice of 
her rights, the character of the property as separate 
or as community does not depend on the fact of 

such inventory.^2 

§ 470. Acquired Prior to Marriage 

Property owned by either the husband or the wife 
at the time of the marriage does not become communi¬ 
ty property but remains the separate property of the 
owner. 

Property owned by either the husband or wife at 
the time of the marriage does not, under the stat¬ 
utes of the community property states, become a 
part of the legal community but remains the sepa¬ 
rate property of each.43 Realty purchased before 
marriage by a prospective spouse in his own name 


C.j.s. 

remains his separate property after marriage in the 
absence of a subsequent conveyance to the commun- 
ity, notwithstanding that part of the purchase money 
was furnished by the other spouse under an agree¬ 
ment that it should be community property after 
marriage.^^ 

§ 471. Acquired during Marriage in General 

a. General rules 

b. Borrowed money 

c. Compromise as mode of acquisition 

d. Insurance policies and proceeds 

e. Business or investments 

f. Payments on debts or claims 

g. Pensions or awards to veterans 

h. Prescriptive titles 

i. Trust property 

a. General Eules 

Generally, all property which Is acquired during 
the existence of the marriage relation other than that 
which the statutes specifically designate as separate 
is community property. 

Under the usual provisions of the statutes in the 
community property states, all property which is ac¬ 
quired during the existence of the marriage rela¬ 
tion, other than that which the statutes specifically 
designate as separate because of a particular man¬ 
ner of acquisition, is community property,^5 and 


Administration of dotal and para¬ 
phernal property see infra § 507 b. 

39. U.S.—Nalle v. Young, La., 16 S. 
Ct. 420, 160 U.S. 624, 40 L.Ed. 560. 

31 C.J. p 21 note S. 

4(^ U.S.—In re Horton, D.C.La., 31 
F.2d 795. 

31 C.J. p 21 note 9. 

41. La.—Dupre v. Jenkins, 28 So. 
321, 52 La.Ann. 1819. 

31 C.J. p 21 note 15. 

42. Cal.—Selover v. American Rus¬ 
sian Commercial Co., 7 Cal. 266. 

La.—^West v. His Creditors, 1 La. 
Ann. 365. 

Tex.—Braden v. Gose, 57 Tex. 37. 

43. U.S.—Grimes v. Grimes, D.C. 
Nev., 52 F.2d 171—Beals v. Fonte¬ 
not, D.C.La., 29 F.Supp. 602, af¬ 
firmed, C.C.A., 111 F.2d 956. 

Ariz.—In re Torrey’s Estate, 95 P.2d 
990, 54 Ariz. 369—Lovin v. Wood¬ 
ward, 40 P.2d 102, 45 Ariz. 105. 

Cal.—Makeig v. United Security Bank 
& Trust Co., 296 P. 673. 112 CaL 
App. 138—In re Clark's Estate, 271 
P. 542, 94 Cal.App. 453—^Vandervort 
V. Godfrey. 208 P. 1017, 58 CaLApp. 
578. 

N.M.—^McDonald v. Lambert, 85 P.2d 
78, 43 N.M. 27, 120 AL.R. 250. 

Tex.—Steele v. Caldwell, Civ.App., 
158 S.W.2d 867—White v. Hebberd, 
Civ.App., 89 S.W.2d 482—Jackson v. 


Jackson, Civ.App., 283 S.W. 923— 
Breckenridge v. Coffield, Civ.App., 
283 S.W. 310—Summerlin v. Smith, 
Civ.App., 279 S.W. 284. 

Wash.—Conley v. Moe, 110 P.2d 172, 7 
Wash.2d 355, 133 A.L.R. 1089— 
In re Binge’s Estate, 105 P.2d 689, 
5 Wash.2d 446—In re Finch’s Es¬ 
tate, 89 P.2d 218, 198 Wash. 567 
—Toivonen v. Toivonen, 84 P.2d 
128, 196 Wash. 636—Federal Land 
Bank of Spokane v. Schidleman, 75 
P.2d 1010, 193 Wash. 435—Davies 
V. Metropolitan Life Ins. Co., 71 
P.2d 552, 191 Wash. 459, appeal dis¬ 
missed 59 S.Ct. 465, 306 U.S. 665, 
83 L.Ed. 1061—In re Hebert’s Es¬ 
tate, 14 P.2d 6, 169 Wash. 402—Kin- 
man V. Roberts, 274 P. 719, 151 
Wash. 35. 

31 C.J. p 22 note 22, 

Property acquired prior to remarriage 
Property acquired by wife during 
period between divorce and remar¬ 
riage to first husband could not be 
community property.—Feig v. Bank 
of Italy Nat. Trust & Savings Ass'n, 
21 P.2d 421, 218 Cal. 54. 

Statutes affecting mineral rights in 
lands granted by the state 
(1) The Texas Relinquishment Act 
of 1919 constituting surface owner 
the agent of the state to make min¬ 
eral leases did not vest wife with 
any title to realty which was pur- 
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chased by husband prior to marriage 
from the state with reservation of ti¬ 
tle to all minerals in the state.— 
Colden v. Alexander, Tex., 171 S.W. 
2d 328. 

(2) Relinquishment Act of 1931 did 
not operate to vest in wife communi¬ 
ty interest in realty purchased by 
husband before marriage, since the 
act is absolutely void in its entire¬ 
ty.—Colden v. Alexandier, Tex,, 171 
S.W.2d 328. 

Inchoate and incomplete titles are 
considered infra § 487. 

44. Wash.—Davies v. Metropolitan 
Life Ins. Co., 71 P.2d 552, 191 Wash. 
459, appeal dismissed 59 S.Ct. 465, 
306 U.S. 665, 83 L.Ed. 1061—Morse 
V. Johnson, 152 P. 677, 88 Wash. 57. 

45. U.S.—Johnson v. Commissioner 
of Internal Revenue, C.C.A., 88 F. 
2d 952—Woods v. Naimy, C.C.A 
Wash., 69 F.2d 892. 

Ariz.—In re Torrey’s Estate, 95 P.2d 
990, 54 Ariz. 369—In re Baldwin’s 
Estate, 71 P.2d 791, 50 Ariz. 265. 
Cal.—Myran v. Smith, 4 P.2d 219, 
117 Cal.App. 355—In re Nelson's Es¬ 
tate, 286 P. 439, 104 Cal.App. 613. 
La.—Succession of Bonnette, 176 So. 
397, 188 La. 297—Guaranty Bank 
& Trust Co. V. Hunter, 137 So. 904, 
173 La. 497—Sample v. Whitaker. 
135 So. 38, 172 La. 722 —Crouch 
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therefore whether property acquired during mar¬ 
riage is community or separate is to be determined 
from the manner in which it has been acquired.*^^ 
However, the rule that all property other than that 
specifically designated as separate falls into, the 
community must not be interpreted as including 
within the community all other property irrespec¬ 
tive of the use of separate funds or property in its 
acquisition, and ordinarily the true test of the char¬ 
acter of property, other than that specifically des¬ 
ignated as separate, is whether it was acquired by 
community funds and community credit or by sepa¬ 
rate funds.'^'^ Community property may be re¬ 
ceived by,^* or vested in,49 either spouse, and the 
true character of the property may be determined 
without reference to the one who retains the title.^O 
Acquisitions during separation. In the absence 
of statute to the contrary, property acquired by ei- 

V. Richardson, 104 So. 728, 158 La. 

822—Smith v. Marino, App., 12 So. 

2d 71—Alsaya v. Johnson, App., 6 
So.2d 755. 

Nev.—Jones v. Edwards, 245 P. 292, 

49 Nev. 299—Milisich v. Hillhouse, 

228 P. 307, 48 Nev. 166. 

N.M.—McDonald v. Lambert, 85 P.2d 
78, 43 N.M. 27, 120 A L.R, 250. 

Tex.—Hardee v. Vincent, 147 S.W. 

2d 1072, 136 Tex. 99, reversing, Civ. 

App., 127 S.W.2d 333--Smith v. 

Buss, 144 S.W.2d 529, 135 Tex. 566, 
affirming Buss v. Smith, Civ.App., 

125 S.W.2d 712—Arnold v. Leonard, 

273 S.W. 799, 114 Tex. 535—Lee v. 

Lee, 247 S.W. 828, 112 Tex. 392— 

Taylor v. Hollingsworth, Civ.App., 

169 S.W.2d 519, affirmed. Sup., 176 
S.W.2d 733—Castelo v. Castelo, Civ. 

App., 89 S.W.2d 1033, error dis¬ 
missed—^Keys V. Tarrant County 
Building & Loan Ass’n, Civ.App., 

286 S.W. 593. 

Wash.—Conley v. Moe, 110 P.2d 172, 

7 Wash.2d 355, 133 A.L.R. 1089— 

France v. Freeze, 102 P.2d 687, 4 
Wash.2d 120—Pain v. Morrison, 216 
P. 29, 125 Wash. 267. 

31 C.J. p 20 note 97, p 22 note 24. 

46. Cal.—Fallon v. Sockolov, 202 P. 

909, 55 Cal.App. 33. 

Tex.—Taylor v. Hollingsworth, Civ. 

App., 169 S.W.2d 519, affirmed. Sup., 

176 S.W.2d 733. 

47. U.S.—Woods V. Naimy, C.C.A. 

Wash., 69 F.2d 892. 

Nev.—In re Wilson’s Estate, 53 P.2d 
339, 56 Nev. 353, citing Corpus Ju¬ 
ris, and rehearing denied 56 P.2d 
1207, 56 Nev. 500. 

Wash.—Sievers v. Sievers, 119 P.2d 
668, 11 Wash.2d 446—In re Binge's 
Estate, 105 P.2d 689, 5 Wash.2d 446. 

31 C.J. p 23 note 25. 

Purchased property see infra §§ 480- 
484. 

Sale or exchange of property see in¬ 
fra § 485. 


ther husband or wife during their voluntary sepa¬ 
ration, without a legal dissolution or separation of 
property, nevertheless falls into the community.®^ 
However, under some statutes, the earnings, consid¬ 
ered infra § 475, and accumulations®- of the wife, 
while living separate from the husband, are her sep¬ 
arate property. The word “accumulations,” as used 
in the statutes, applies to property obtained and held 
in possession by the wife, while living separate from 
her husband, through her own industry, labor, skill, 
or efforts of any kind;®^ but it does not apply to 
property acquired by the wife by purchase with 
community funds®"^ or in exchange for other com¬ 
munity property,5® as such property possesses the 
character of that given in payment or exchange for 
it, as considered infra §§ 481, 485. A temporary 
residence apart due to social or economic conditions 
is not within the contemplation of the statutes.®^ 


Evidence of character of property in 
tracing mutations see infra § 490. 

48. La.—Nobles v. Meyer Greenwald 
Const. Co., 137 So. 576. IS La.App. 
548. 

Note payable to wife 

That note is made payable to wife 
does not transform what would oth¬ 
erwise be a community asset to sep¬ 
arate property of wife.—Cox v. Cald¬ 
well, La.App., 197 So. 167. 

49. Cal.—Stafford v. Martinoni, 221 
P. 919, 192 Cal. 724. 

Nev.—In re Wilson's Estate, 53 P.2d 
339, 56 Nev. 353, rehearing denied 
56 P.2d 1207, 56 Nev. 500. 

31 C.J. p 23 note 26. 

Property received by Imsbands eiu 
gaged ixL partnership business 
Real estate acquired by deed to 
them as individuals, by two hus¬ 
bands who are at the time engaged 
in a partnership business in which 
the real estate was used, is never¬ 
theless community property and sub¬ 
ject to the rights of their respective 
wives therein, in the absence of evi¬ 
dence that the real estate was ac¬ 
quired as a firm asset, and that the 
same was required to pay off firm 
debts or to adjust equities between 
the partners.—Adams v. Blumen- 
shine, 204 P. 66, 27 N.M. 643, 20 A. 
L.R. 369. 

50. Cal.—Killian v. Killian, 101 P. 
806, 10 Cal.App. 312. 

Nev.—In re Wilson’s Estate, 53 P. 
2d 339, 56 Nev. 353, rehearing de¬ 
nied 56 P.2d 1207, 56 Nev. 500. 
Effect of recitals in conveyance as 
evidence see infra § 492. 

51. La.—Milton v. Long-Bell Lumber 
Co., 115 So. 582, 165 La. 336. 

Wash.—Campbell v. Sandy, 69 P.2d 
808, 190 Wash. 528. 

31 C.J. p 23 note 28. 

Void separation decree 

Where consent decree rendered in 
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chambers was void and was also la¬ 
ter set aside, the community of ac¬ 
quets and gains continued to exist 
until lawful judgment of separation 
from bed and board, and hence prop¬ 
erty purchased by wife in interim 
constituted “community property" 
and passed to husband by subsequent 
sale to him.—Burns v. De Bakey, La. 
App., 186 So. 374. 

52. Ariz.—City of Phoenix v. Dick¬ 
son, 12 P.2d 618, 40 Ariz. 403. 

Cal.—Union Oil Co. v. Stewart, 110 
P. 313, 158 Cal. 149, Ann.Cas.l912A 
567. 

53. Cal.—Union Oil Co. v. Stewart, 
supra. 

Nev.—In re Wilson’s Estate, 53 P.2d 
339, 343, 56 Nev. 353, citing Corpus 
Juris, and rehearing denied 56 P. 
2d 1207, 56 Nev. 500. 

Property bought in at foreclosure 
sale by wife, not living with hus¬ 
band, was held an accumulation 
which became separate property of 
wife.—Richardson v. Superior Court 
in and for Los Angeles County, 281 P. 
1077, 101 Cal.App. 638. 

Borrowed money as accumulation see 
infra subdivision b of this section. 

54. Cal.—Union Oil Co. v. Stewart, 
110 P. 313, 158 Cal. 149, Ann.Cas. 
1912A 569. 

Nev.—In re Wilson’s Estate, 53 P.2d 
339, 343, 56 Nev. 353, citing Corpus 
Juris, and rehearing denied 56 P.2d 
1207, 56 Nev. 500. 

55. Cal.—^Union Oil Co. v. Stewart, 
110 P. 313, 158 Cal. 149, Ann.Cas. 
1912A 569. 

56. U.S.—^Woodall v. Commissioner 
of Internal Revenue. C.C.A., 105 F. 
2d 474, certiorari denied 60 S.Ct. 
467, 309 U.S. 655, 84 L.Ed. 1004. 

Cal.—Makeig v. United Security Bamk 
& Trust Co., 226 P. 673, 112: Cal. 
App. 13^. 
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Acquisition of property after a judicial separation 
is considered infra § 559. 

Successive marriages. Community property of a 
first marriage does not become community property 
of a second marriage-^*^ 

Reacqiiisition of property sold before marriage. 
\^^here a contract of sale of land made before mar¬ 
riage is rescinded because of the failure of the pur¬ 
chaser to comply with the terms of the contract and 
title is revested in the spouse, it will not be re¬ 
garded as having been acquired during the mar- 
riage.5S Where the rescission is in consideration of 
a return of the purchase money, the property will 
become a part of the community where it is not 
shown that the purchase money was returned prior 
to the marriage.59 

b. Borrowed Money- 

Money borrowed on the faith and credit of sep¬ 
arate property is separate property in some jurisdic¬ 
tions, but in other Jurisdictions it is community prop¬ 
erty in the absence of an agreement to the contrary. 
Money borrowed on the credit of the community or of 
the community property, or on the personal security 
of a spouse who has no separate income or property 
with which to repay it is community property. 

Money borrowed on the faith and credit of sep¬ 
arate property has been held to be separate proper¬ 
ty,although the other spouse may have joined in 
the notes evidencing the loan,^i or in the note and 
mortgage.62 According to another view, however, 
money borrowed by the husband or the wife in the 
absence of an agreement to the contrary is com¬ 
munity property,63 although the separate property of 
one of the spouses is mortgaged to secure it;®^ but 
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money raised by mortgage on a spouse’s separate 
property may, by agreement with the other spouse, 
at least as between the husband and the wife, be 
separate property,65 and so, if the wife borrows 
motley for the benefit of her separate property in¬ 
tending to repay it out of her separate estate and 
both she and her husband intend that the borrowed 
money shall belong separately to the wife, that will 
be its status, although the husband has signed the 
note and pledged his separate property to secure the 
loan.6® 

Money which is not borrowed on the faith or 
credit of the existing separate property of a 
spouse,67 such as money borrowed on the credit of 
the community or of the community property, 
or on the personal security of a spouse^S where the 
spouse has no separate income or property with 
which to repay it,70 constitutes community proper¬ 
ty. 

Money borrowed from the other spouse is con¬ 
sidered infra § 496, and property purchased with 
borrowed money is considered infra § 483. 

Wife living separate fro77i husband. Money bor¬ 
rowed by a married woman living separate from 
her husband is an accumulation within a statute pro¬ 
viding that accumulations of the wife while living 
separate from her husband are her separate proper- 
ty.7i 

c. Oompromise as Mode of Acquisition 

Property acquired by compromise during marriage 
has the status of the right compromised. 

Property acquired by compromise during mar- 


57- Tex.—^V^’^agTion v. "Wagnon, Civ. 

App., 16 S.W.2d 366, error refused. 
31 C.J. p 23 note 35. 

ITotes in payment of interest in for¬ 
mer community 

Notes in payment of wife’s interest 
in community formerly existing: be¬ 
tween herself and former husband 
belong to wife's separate estate.— 
Rodriguez v. Succession of McFet- 
tridge, 100 So. 68, 156 La. 111. 

58. La.—^Fulton v. Fulton, 7 Rob. 
73. 

59. Puerto Rico.—La Plata Tobacco 
Co. V. Registrar of Property, 20 
Puerto Rico 27. 

eo. Cal.—In re Ellis’ Estate, 264 P. 
743, 203 Cal. 414—Stewart v. Stew¬ 
art, 298 P. 83, 113 Cal.App. 334. 
Wash.—In re Binge’s Estate, 105 P. 

2d 689, 5 Wash.2d 446. 

31 C.J. p 24 note 41. 

61. Cal.—^Dyment v. Nelson, 134 p 
988, 166 Cal. 38. 

Wash.—Graves v. Columbia Under¬ 
writers, 160 P. 436, 93 Wash. 196. 


62. Cal.—Carle v. Heller, 123 P. 815, 
18 CaLApp. 577. 

Wash.—In re Binge’s Estate, 105 P.2d 
689, 6 Wash. 2d 446—In re Finn’s 
Estate, 179 P. 103, 106 Wash. 137. 

63. Tex.—^Armstrong v. Turbeville, 
Civ.App,, 216 S.W. 1101. 

31 C.J. p 24 note 45. 

64- Philippine.—Palanca v. Smith, 9 
Philippine 131, 5 Off.Gaz. 914. 
Tex.—Armstrong v. Turbeville, Civ. 

App., 216 S.W. 1101. 

31 C.J. p 24 note 46. 

65. Tex.—Sparks v. Taylor, 90 S.W. 
485, 99 Tex. 411, 6 L.R.A.,N.S., 381, 
reversing, Civ.App., 87 S.W. 740. 

31 C.J. p 24 note 47. 

66. Tex.—Armstrong v. Turbeville, 
Civ.App., 216 S.W. 1101. 

31 C.J. p 24 note 49. 

67. U.S.—Russell v. Laugharn, CC. 
A.Cal., 20 P.2d 95. 

31 C.J. p 24 note 44. 

68. U.S.—^Woods V. Naimy, C.C.A, 
Wash., 69 F.2d 892. 
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Tex.—Gleich v. Bongio, 99 S.W.2d 
881, 128 Tex. 606, reversing Bongio 
V. Gleich, Civ.App., 71 S.W.2d 291. 
Wash.—Jones v. Davis, 131 P.2d 433, 
15 Wash.2d 567—Rawlings v. Heal, 
190 P. 237, 111 Wash. 218. 

Money borrowed to purchase property 
If the husband and wife, in order 
to procure money to purchase proper¬ 
ty, unite in a note secured by a mort¬ 
gage on the purchased property, the 
money so borrowed is community 
property.-In re Binge's Estate, 105 
P.2d 689, 5 Wash.2d 446—Rawlings v. 
Heal, 190 P. 237, 111 Wash. 218— 
Katterhagen v. Meister, 134 P. 673, 75 
Wash. 112. 

69- Cal.—Mosesian v. Parker, 112 P. 
2d 705, 44 Cal.App.2d 544. 

TO. Wash.—Jones v. Davis, 131 P. 
2d 433, 15 Wash.2d 567. 

71. Cal.—Tagus Ranch Co. v. First 
Nat. Bank, 46 P.2d 809, 7 CaLApp. 
2d 457. 
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riage belongs to the community if the right compro¬ 
mised belonged to the community,*^2 and it is sepa¬ 
rate property if the right compromised is separate.*3 
The right compromised is the consideration for the 
property obtained by the compromise, and the prin¬ 
ciple is the same as where property is purchased 
with separate or community funds.'^^ 

Advance by one estate to compromise a claim 
against the other is considered infra § 496. 

d. Insurance Policies and Proceeds 

(1) Life insurance 

(2) Accident or disability insurance 

(3) Insurance or death benefits given to 

employee 

(4) Fire insurance 
(1) Life Insurance 

The character, as community or separate, of the 
nroceeds of a policy insuring the life of a spouse is 
not governed by the marital status at the time of the 
di^ath, but, under rules varying in the several juris¬ 
dictions, It may be governed by the marital status 
at the time of the inception of the contract or by the 
character of the funds used in paying the premiums. 

It seems to be the general rule that the character 
of the proceeds of a policy insuring the life of a 
spouse is not governed by the marital status of 
insured at the time of his death.^s However, other 


rules pertaining to the character, as community or 
separate, of a life insurance policy or the procee s 
thereof are not uniform or do not strictly coinci e 
in all the community property jurisdictions. 

In some jurisdictions a rule has been stated in 
general terms that where a policy of insurance is 
taken on the life of the husband during coverture 
and the premiums are paid from community^funds 
the policy,"® or the proceeds of the policy,''^ are 
community property, and this rule has been applied 
where the beneficiary is the estate, or the executors 
or administrators, of the husband,'® or where the 
beneficiary is a named person other than the wife.' 
The marital status of the parties throughout the pe¬ 
riod of the payment of the premiums is the con¬ 
trolling feature in the determination oi whether the 
policy is community or separate property.®® \\'here 
a part of the premiums are paid before m^arriage 
or after the dissolution of the marriage,®2 and the 
remainder with community funds during marriage, 
the community will take such share of the proceeds 
as is equivalent to the share of the premiums paid 
by it, and the share of the proceeds paid for be¬ 
fore the marriage or after its dissolution will pass 
to the separate estate of insured or to the benefici¬ 
ary named in the policy.®® If premiums on a policy 
insuring the wife and payable to another than her 


72. Cal.—^Pancost v. Pancost, 57 Cal. 
320. 

73. Cal.—In re Clark’s Estate, 271 P. 
542, 94 Cal.App. 453. 

31 C.J. P 24 note 53. 

74. Cal.—In re Clark's Estate, 271 
P. 542, 546, 94 Cal.App. 453, cit¬ 
ing Corpus Juris. 

75. Cal.—In re Castagnola’s Estate, 
230 P. 188, 68 Cal.App. 732. 

La.—Succession of Le Blanc, 76 So. 

223, 142 La. 27, L.R.A.1917F 1137. ] 
N.M.—In re Miller’s Estate, 100 P.2d 
908, 44 N.M. 214—In re White's Es¬ 
tate, 89 P.2d 36, 43 N.M. 202. 

76. Cal.—Travelers’ Ins. Co. of Hart¬ 
ford, Conn., V. Fancher, 26 P.2d 482, 
219 Cal. 351—^Union Mut. Life Ins. 
Co V Broderick, 238 P. 1034, 196 
Cal. 497 — Mundt v. Connecticut 
General Life Ins. Co., 95 P.2d 966, 
35 Cal.App.2d 416—In re Castagno¬ 
la’s Estate, 230 P. 188. 68 Cal.App. 
732—^New York Life Ins. Co. v. 
Bank of Italy, 214 P. 61, 60 Cal. 
App. 602. 

Wash.—King v. Prudential Ins. Co. of 
America, 125 P.2d 282, 13 Wash.2d 
414 —Occidental Life Ins. Co. v. 
Powers, 74 P.2d 27, 192 Wash. 475, 
114 A.L.R. 531. 

77. Cal.—Dixon Lumber Co. v. Pea¬ 
cock, 19 P.2d 233, 217 Cal. 415— 
Blethen v. Pacific Mut. Life Ins. 
Co. of California, 243 P. 431, 198 


Cal. 91—In re Stans, Myr.Prob. ] 

5—In re Miller’s Estate, 71 P.2d 
1117, 23 Cal.App.2d 16. 

78. Cal.—In re Castagnola’s Estate, 
230 P. 188. 68 CaLApp. 732. 

79, Cal,—Travelers’ Ins. Co. of Hart¬ 
ford, Conn., V. Fancher, 26 P.2d 482, 
219 Cal. 351—Blethem v. Pacific 
Mut. Life Ins. Co. of California, 
243 P. 431. 198 Cal. 91—Mundt v. 
Connecticut General Life Ins. Co., 
95 P.2d 966, 35 Cal.App.2d 416— 
Beemer v. Roher, 30 P.2d 547, 137 
Cal.App. 293—^New York Life Ins. 
Co. v. Bank of Italy, 214 P. 61, 60 
Cal.App. 602. 

Bight to change beneficiary 

That insured has the right to 
change the beneficiary does not af¬ 
fect the rule.—New York Life Ins. 
Co. V. Bank of Italy, supra. 

80. Cal.—In re Castagnola’s Estate, 
230 P. 188, 68 CaLApp. 732. 

81 Cal —Modern Woodmen of Amer¬ 
ica V.’ Gray. 299 P. 754, 113 Cal. 
App. 729—In re Webb, Myr.Prob. 
93. 

Effect of tmfnlfllled promise to 
fiancee 

The proceeds of an insurance cer¬ 
tificate issued before marriage is not 
made community property to an ex¬ 
tent greater than that represented 
by the premiums paid after marriage 
by the insured’s unfulfilled promise 
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to name his fiancee as beneficiary 
after marriage.—Modern Woodmen of 
America v. Gray, 299 P. 754, 113 Cal. 
App. 729. 

82. Cal.—McBride v. McBride, 54 P. 
2d 480, 11 Cal.App.2d 521. 

83. Cal.—McBride v. McBride, su¬ 
pra—Modern Woodmen of America 
V. Gray, 299 P. 754, 113 Cal.App. 
729. 

Buie followed in construing Wash¬ 
ington statutes and decisions 

(1) Washington statutes, defining 
and providing for descent of com¬ 
munity property, apply to proceeds 
of life insurance policies.—Shields v. 
Barton, C.C.A.I11., 60 F.2d 351. 

(2) It has been held that under 
the Washington statutes and deci¬ 
sions, the share of proceeds of wife’s 
life insurance policies earned before 
marriage did not become community 
property, nor pass to husband on in¬ 
sured's death, but passed to beneficia¬ 
ry named in policies.—Shields v. Bar¬ 
ton, supra. 

(3) To recover any part of pro-’ 
ceeds of deceased wife’s life insur¬ 
ance policies, naming another than 
husband as beneficiary, husband must 
show that premiums were not paid 
by deceased from her separate prop¬ 
erty or earnings, but from communi¬ 
ty property.—Shields v. Barton, su¬ 
pra. 
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husband are paid out of community funds with the 
husband’s knowledge and consent, he is not entitled 
to share in the proceeds as community property.^^ 

Another rule obtains in some jurisdictions that 
where a policy of life insurance is for the benefit 
of the estate or the executors and administrators of 
the spouse, the question of whether it is to be re¬ 
garded as separate or community property is to be 
determined on whether the contract was made be¬ 
fore or after marriage.^5 jf the contract has been 
made before marriage the proceeds belong to the 
separate estate of insured,and the community is 
entitled to reimbursement for the premiums paid by 
it, as considered infra § 510 a; if the contract has 
been made after the marriage, the proceeds belong 
to the community. 

In some jurisdictions a policy of insurance on the 
life of the husband, or the proceeds thereof, payable 
to a beneficiary other than the wife is not communi¬ 
ty property, although the community funds are used 
in paying the premiums thereon,^^ except where 
such payments may constitute a disposition of the 
community property in fraud of the rights of the 
wife,S9 and the community is not entitled to re¬ 
imbursement for premiums paid from community 
funds, as considered infra § 510 a, but in case of 
the death of the beneficiary before the death of in¬ 
sured, the proceeds become community property, in 
the absence of any new designation of a benefici¬ 
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ary.90 some cases the cash surrender value of 
a life insurance policy, the premiums of which have 
been paid with community funds, has been held to 
be community property,91 or at least the wife has 
been held to be entitled to an interest therein in the 
same manner as if it were community property, as 
considered in Divorce § 292, but there is also au¬ 
thority from the same jurisdiction to the effect that 
the cash surrender value is not community property 
where the policies have not matured at the time of 
the divorce and are still under the husband’s control 
with power to change the beneficiary,92 and that 
the wife can assert no community property interest 
therein against the insurance company after di¬ 
vorce. 9 3 

The right of the husband to change beneficiaries 
is considered infra §§ 531, 534. 

Policy payable to spouse of insured. The pro¬ 
ceeds of a policy issued on the husband’s life in fa¬ 
vor of the wife,94 or on the wife’s life in favor of 
the husband,95 have been held to be separate prop¬ 
erty and to belong exclusively to the husband or 
wife when the event insured against happens. The 
policy itself when made payable to the wife has 
been held to be her separate property,96 but it has 
also been held to be community property during cov¬ 
erture where it has been paid for with community 
funds, 97 and under the latter rule, when the policy 
or a statute provides that the proceeds are to be paid 


84. Cal.—Pacific Mut. Life Ins. Co. 
V. Cleverdon, 108 P.2d 405, 16 Cal. 
2d 788, prior opinion, App., 101 P. 
2d 558. 

85. La.—Succession of Farrell, 7 So. 
2d 605, 200 La. 29—Berry v. Frank¬ 
lin State Bank & Trust Co., 173 So. 
126, 186 La. 623. 

N.M.—In re Miller’s Estate, 100 P. 
2d 908, 44 N.M. 214—In re White’s 
Estate, 89 P.2d 36, 43 N.M. 202. 
31 C.J. p 35 note 39. 

86. XJ.S.—^Howard v. U. S., D.C.La., 

40 F.Supp. 697, modified on other 
grounds, C.C.A., 125 P.2d 986. 

La.—Succession of Lewis, 189 So. 118, 
192 La. 734. 

N.M.—In re Miller’s Estate, 100 P. 
2d 90S, 44 N.M. 214—In re White's 
Estate, 89 P.2d 36, 43 N.M. 202— 
In re White’s Estate, 73 P.2d 316, 

41 N.M. 631. 

Reinstatement of contract made he. 
fore marriage 

A war risk policy taken out by de¬ 
ceased while in naval service and 
canceled before deceased’s marriage 
but reinstated thereafter was obtain¬ 
ed before marriage and hence was 
separate property of deceased rather 
than property of community.—^In re 


White’s Estate, 89 P.2d 36, 43 N.M. 

202 . 

87- U.S.—U. S. V. Robinson, C.C.A. 
La., 40 F.2d 14, reversing, D.C., 
Robinson v. U. S., 33 F.2d 545. 

La.—Succession of Farrell, 7 So.2d 
605, 200 La. 29—Berry v. Franklin 
State Bank & Trust Co., 173 So. 126, 
186 La. 623. 

N.M.—In re Miller’s Estate, 100 P. 
2d 908, 44 N.M- 214—In re White’s 
Estate. 89 P,2d 36, 43 N.M. 202— 
In re White’s Estate, 73 P.2d 316, 
41 N.M. 631. 

88. U.S.—Blaffer v. Commissioner of 
Internal Revenue, C.C.A.Tex., 103 
P.2d 489, rehearing denied 103 F. 
2d 1007, certiorari denied 60 S.Ct 
91, 308 U.S. 559, 84 L.Ed. 469. 

Tex.—Jones v. Jones, Civ.App., 146 
S.W. 265—Rowlett v. Mitchell, 114 
S.W. 845, 52 Tex.Civ.App. 589. 

Tex.—Jones v. Jones, Civ.App., 
146 S.W. 265—Rowlett v. Mitchell, 
114 S.W. 845, 52 Tex.Civ.App. 589. 

90. Tex.—^Wooden v. Wooden, Civ 
App., 116 S.W. 627. 

31 C.J. p 35 note 49. 

91. Tex. ^Locke v. Locke, Civ.App., 
143 S.W.2d 637. 
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92. Tex.—Fain v. Fain, Civ.App., 93 
S.W.2d 1226, error dismissed. 

93. Tex.—^Whiteselle v. Northwest¬ 
ern Mut. Life Ins. Co., Com.App., 
221 S.W. 575. 

94. U.S.—Newman v. Commissioner 
of Internal Revenue, C.C.A.La., 76 
F.2d 449, certiorari denied 56 S. 
Ct. 116, 296 U.S. 600, 80 L.Ed. 425. 

Cal.—In re Lissner’s Estate, 81 P.2d 
448, 27 Cal.App.2d 570—In re Mil¬ 
ler’s Estate, 71 P.2d 1117, 23 Cal. 

I App.2d 16. 

La.—Succession of Crouch, 8 La.App. 

86 . 

31 C.J. p 35 note 40. 

95. Tex.—Martin v. McAllister. 63 S. 
W. 624, 94 Tex. 567, 56 L.R.A. 585. 

96. La.—Douglass v. Equitable Life 
Assur. Soc., 90 So. 834, 150 La. 
519. 

97. Cal.—McBride v. McBride, 54 P. 
2d 480, 11 Cal.App.2d 521—In re 
Castagnola’s Estate, 230 P. 188, 68 
Cal.App. 732. 

N.M.—^In re Miller’s Estate, 100 P.2d 
908, 44 N.M. 214. 

Wash.—King v. Prudential Ins. Co. 
of America, 125 P.2d 282, 13 Wash. 
2d 414—Occidental Life Ins. Co. v. 
Powers, 74 P.2d 27, 192 Wash. 475, 
114 A.L.R. 531. 
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to the husband’s estate in the event the wife pre¬ 
deceases the husband, if the husband and wife die 
<;imuItaneously the proceeds are community proper- 
ty.9S Where during marriage the husband insures 
his life 111 favor of the wife and pays premiums 
from the funds of the community, they will be re¬ 
garded as gifts to the wife.®^ In jurisdictions where 
a life insurance policy is not considered as proper¬ 
ty, a policy payable to the wife of the insured can¬ 
not be considered as community property,^ but 
after the insured’s death the proceeds become the 
separate property of the wife.2 

Policy insuring life of third person. The pro¬ 
ceeds of an insurance policy issued on the life of the 
wife’s father and payable to the wife have been held 
to be the wife’s separate property.^ The proceeds 
of a policy of insurance assigned to the wife in con¬ 
sideration of services performed by the community 
are community property^ 

(2) Accident or Disability Insurance 

The proceeds of an accident or disability insurance 
policy payable to an injured spouse during coverture 
have been held to be community property. 

The proceeds of an accident or disability insur¬ 
ance policy payable to an injured spouse during cov¬ 
erture have been held to be community property.^ 


(3) Insurance or Death Benefits Given to 

Employee 

Insurance proceeds given as additional compensa¬ 
tion to an employee, and employment death benefits, 
are community property. 

The proceeds of an insurance policy given to an 
employee as added compensation for work perform¬ 
ed is community property,® in accordance with the 
rule that earnings during coverture are part of the 
community estate, as stated infra § 475, and so em¬ 
ployment death benefits payable to the estate of a 
married employee are community property.*^ Wheth¬ 
er or not a benefit payable to a parent of deceased 
employee is community or separate property de¬ 
pends on whether its acquisition is in a manner des¬ 
ignated by statute for the acquisition of separate 
property or in another manner.® 

(4) Fire Insurance 

The proceeds of a fire insurance policy have the 
status of the property Insured. 

The proceeds of fire insurance on community 
property belong to the community,® and conversely, 
the proceeds of insurance on separate property of 
one spouse are separate property of that spouse,^® 
even though the premiums have been paid from the 
separate property of the other spouse.^^ 


98. N.M.—In re Miller’s Estate, 100 
P.2d 908, 44 N.M. 214. 

Sffect of tmezercised risrlit to changre 
beneficiary 

The fact that insured had the right 
to change the beneficiary but failed 
to do so up to the time he and his 
wife died simultaneously does not 
fix the status of the property as his 
separate estate.—In re Miller’s Es¬ 
tate, supra. 

99. U.S.—Newman v. Commissioner 
of Internal Revenue, C.C.A.La,, 76 
F.2d 449, certiorari denied 56 S.Ct. 
116, 296 U.S. 600, 80 L.Ed. 425. 

Cal.—In re Lissner’s Estate, 81 P.2d 
448, 27 Cal.App.2d 570—In re Cas- 
tagnola’s Estate, 230 P. 188, 68 Cal. 
App. 732. 

La.—Kelly v. Kelly, 60 So. 671, 131 
La. 1024. 

1. U.S.—BlafCer v. Commissioner of 
Internal Revenue, C.C.A.Tex., 103 F. 
2d 489, rehearing denied 103 F.2d 
1007, certiorari denied 60 S.Ct. 91, 
308 U.S. 559, 84 L.Ed. 469. 

Tex.—Johnson v. Cole, Civ.App., 258 
S.W. 850. 

2. U.S.—Blaffer v. Commissioner of 
Internal Revenue, C.C.A.Tex., 103 
F.2d 489, rehearing denied 103 F. 
2d 1007, certiorari denied 60 S.Ct. 
91. 308 U.S. 559, 84 L.Ed. 469. 

Tex.—Davis v. Magnolia Petroleum 
Co., 134 S.W.2d 1042, 134 Tex. 201, 
affirming, Civ.App., 105 S.W.2d 695 
.—San Jacinto Bldg. v. Brown, Civ. 


App., 79 S.W.2d 164, writ refused 
—Johnson v. Cole, Civ.App., 258 S. 
W. 850. 

3. U.S.—Nalle v. Young, La., 16 S.Ct 
420, 160 U.S. 624, 40 L.Ed. 560. 

4. Cal.—Bollinger v. Wright, 76 P. 
1108, 143 Cal. 292. 

31 C.J. p 35 note 50. 

5. Tex.—Boomer v. Massachusetts 
Bonding & Insurance Co., Civ.App., 
148 S.W.2d 945, error dismissed— 
Brand v. Brand, Civ.App., 102 S.W. 
2d 310. 

6. Tex.—Reedy v. Jones, Civ.App., 41 
S.W.2d 1044. 

7. Tex.—Lee v, Lee, 247 S.W. 828, 
112 Tex. 392. 

Benefit as gain and not donation 
Under a plan adopted by an em¬ 
ployer for the payment of death ben¬ 
efits, which became a contract with 
its employees, and which provided 
that, on the death of an employee 
who had been in the employer’s serv¬ 
ice for one year, a benefit would be 
paid consisting of four months’ pay 
and one month’s additional pay for 
each six months of additional service, 
payments to be made in monthly in¬ 
stallments corresponding to the em¬ 
ployee’s salary or wages, such a 
death benefit was not a donation or 
gift, but a gain of the community ex¬ 
isting during the time the services 
constituting the consideration there¬ 
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for were rendered.—Lee v. Lee, su¬ 
pra. 

Benefit as accumulation due at death 
An agreed statement of facts recit¬ 
ing the adoption by an employer of a 
plan for the payment of death bene¬ 
fits, and stating that thereunder there 
had “accrued” as a death benefit in 
favor of the beneficiaries of a certain 
employee a specified sum, will be con¬ 
strued as meaning that such sum had 
already been accumulated^ and was 
due under the contract with the 
employee, but that its payment was 
held in abeyance until the happen¬ 
ing of a contingency, and hence that 
it was property acquired during a 
putative marriage existing at the 
death of such employee.—Lee v. Lee, 
supra. 

8. Tex.—^Federal Underwriters Ex¬ 
change V. Walker, Civ.App., 134 S. 
W.2d 388, error dismissed by agree¬ 
ment. 

9. Tex.—German Ins. Co. v. Hunter, 
Civ.App., 32 S.W. 344. 

10. Tex.—Rolater v. Rolater, Civ. 
App., 198 S.W. 391. 

11. Tex.—Rolater v. Rolater, supra. 
property rebuilt with proceeds 

Where insurance on family home, 
the husband’s separate property, was 
paid for by wife from her separate 
property, and proceeds were used in 
rebuilding after a fire, this did not 
convert the property into community 
property.—Rolater v. Rolater, supra. 
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e. Business or Investments 

Ordinarily a business acquired or accumulated dur¬ 
ing coverture is comm unity property but its character 
as community or separate property depends on the facts 
of the case. 

Ordinarily a business acquired, ^2 or accumulated 
by the joint efforts of husband and wife,during* 
coverture is community property, but whether it is 
separate or community depends on the facts of the 
case.^^ 

Investment of community or separate assets in 
business as constituting a transmutation of the char¬ 
acter of the assets is considered infra § 497, and 
profits from business or investments are consid¬ 
ered infra §§ 478, 479e. 

f. Payments on Debts or Claims 

A payment on a debt or a claim is separate or 
community property, dependent on whether or not 
the obligation is owed to a spouse in his separate ca¬ 
pacity or owed to the community, 

Pa 3 'ments on claims due to a spouse in a separate 
capacity constitute separate property.^S This rule 
embraces property received in payment of debts due 
in separate right,^® even though there may be a 
presumption that a purchase with separate funds 
inures to the benefit of the community.^^ A debt 
in favor of husband and wife for goods sold and 
delivered is community property.^^ Property trans¬ 
ferred to a spouse in pa^^ment of a loan made with 
community funds is community property.^2 

g. Pensions or Awards to Veterans 

Pension money paid by the government to a vet¬ 
eran soldier has been held to be his separate prop¬ 
erty particularly where the right has arisen before mar¬ 
riage. A bonus or additional compensation given for 
services rendered before marriage is separate prop¬ 
erty, although the certificate showing the right there¬ 
to is issued after marriage. 


I Pension money paid by the government to a vet 
eran soldier has been held to be his separate prop 
erty as a donation to him .20 Even if it is not con 
sidered as a donation, where the right to a pensioi 
for military service arises prior to the marriage 
the pension payments received during the marriao-( 
do not fall within the community.2l A bonus 01 
additional compensation given to a soldier by thi 
government for services rendered prior to marriagt 
is separate property, although the certificate show 
ing the right to the compensation is issued to hiir 

after marriage .22 

h. Prescriptive Titles 

Property acquired by prescription beginning and 
ending during marriage is community property unless 
the title is characterized as separate by the nature of 
the right in which possession began. 

Property acquired by prescription during the mar¬ 
riage forms part of the community-where the pre¬ 
scription begins and ends during the marriage,23 un¬ 
less the title is characterized as separate by the na¬ 
ture of the right in which possession began.^^ The 
question whether or not the property falls into the 
community where the possession begins prior to 
marriage and becomes a vested title during the mar¬ 
riage, or where the possession begins during the ex¬ 
istence of the community but does not run into ti¬ 
tle until after the dissolution of the community, is 
considered infra § 487. 

i. Trust Property 

Property conveyed to a spouse in trust for a third 
person is not community property. 

There is no community in property conveyed to a 
spouse in trust, where the whole property is thus 
conveyed,25 and the same rule applies to a result- 


12 . Cal.—Mosesian v. Parker, 112 P. 
2d 705, 44 Cal.App.2d 544. 

13. La.—Barnes v. Thompson, 98 So. 
657, 154 La. 1036. 

14. Cal.—Mosesian v. Parker, 112 P, 
2d 705, 44 Cal.App.2d 544—Gray 

V. Perils, 245 P. 221, 76 Cal.App. 
511. 

15. Tex.—Krohn v. Krohn, 23 S.W. 
848, 5 Tex.Civ.App. 125. 

31 C.J. p 35 note 53. 

16. Tex.—Mitchell v. Mitchell, 15 S. 

W. 705, SO Tex. 101. 

31 C.J. p 35 note 54. 

ITote to wife 

In so far as note represented rents 
due on wife’s separate property be¬ 
fore her marriage, the note constitut¬ 
ed her separate property.—Savage Oil 
Co. V. Johnson, Tex.Civ.App., 141 S. 
W.2d 994, error dismissed, judgment 
correct. 


17. La.—Dominguez v. Lee, 17 La 
295. 

31 C.J. p 36 note 55. 

18. Tex.—Gentry v. McCarty, Civ. 
App., 141 S.W. 152. 

19. Tex.—Poster v. Hackworth, Civ. 
App., 164 S.W.2d 796. 

20. Tex.—Johnson v. Johnson, Civ. 
App., 23 S.W. 1022. 

21. La.—Howard v. Ingle, App., 180 
So. 248. 

22. La.—Succession of Lewis, 189 
So. 118, 192 La 734. 

23. Ariz.—^Villescas v. Arizona Coop¬ 
er Co., 179 P. 963, 20 Ariz. 268. 

31 C.J. p 36 note 57. 

Necessity for concurrence by other 
spouse 

Property acquired by wife by limi¬ 
tation, even without her husband's 
concurrence, is community property. 
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—Odem V. Leahy, Tex.Civ.App., 264 
S.W. 218. 

Effect of intention of parties 

Land possessed and acquired by 
limitation by either spouse during 
marriage is community property as 
matter of law, regardless of parties' 
intention.—O'Meara v. Williams, Tex 
Civ.App., 137 S.W. 2d 66, error dis¬ 
missed, judgment correct. 

24. Cal.—Siddall v. Haight, 64 P. 
410, 132 Cal. 320. 

31 C.J. p 36 note 58. 

25. Cal.—^Anderson v. Broadwell, 6 
P.2d 260, 119 Cal.App. 130. 

N.M.—Mell v. Shrader, 263 P. 75S. 
33 N.M. 55. 

Tex.—LaForce v. Bracken, 169 S.W.2d 
465, affirming. Civ.App., 163 S.W. 
2d 239. 

Wash.—^Pappas v. Taylor, 244 P. 393, 
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§ 473 


ing trust or other trust imposed by equity,-6 but it 
has been held that, where property is conveyed to 
a husband or wife in trust for their own use and 
the use of others, the profits and gains thereof, aft¬ 
er the satisfaction of the trust, go to the communi- 
ty.27 A beneficial interest acquired by the husband 
during the existence of the community in propert}*, 
the legal title of which is in another, is community 

property.28 

§ 472. Damages Ex Contractu 

Generally damages for breach of contract or the 
recovery of money due on a contract will be classified 
as separate or community estate according as the con- 
Iract concerned the one or the other. 

Generally the classification of damages for breach 
of contract or the recovery of money due on a con¬ 
tract will fall into the separate or community estate 
according as the contract concerned the one or the 
other.29 A reservation in a decree pertaining solely 
to the individual right of one spouse to assert a 
claim does not inure to the benefit of the matri¬ 
monial community.30 

§ 473. Damages Ex Delicto 

a. In general 

b. Personal injuries to spouse 

c. Injury to child 

a. In Greneral 

Generally, damages recoverable for an Injury to 
property or for the violation of a right fall into the 
separate or community estate according to the char¬ 
acter of the property or the right which has been in- 
Jured or violated. 


Generali}', in the absence of a statutory classifica¬ 
tion otherwise, damages recoverable for an injury 
to property or for the violation of a right fall into 
the separate or community estate according to the 
character of the property or the right which has 
been injured or violated.^^ Lr.der this rule damag¬ 
es for injury to community property^- or to com¬ 
munity business^^ fall into the community, and dam¬ 
ages for injury to separate property of one of the 
spouses become separate property.^'t 

Damages for illegal sales of liquDr. Damages 
given by statute on a liquor dealer s bond for ille¬ 
gal sales of liquor to a minor are community prop¬ 
erty,^® but damages recoverable by a wife in a stat¬ 
utory action for illegal sales of liquor to her hus¬ 
band have been held to be the wife's separate prop- 
erty.Sfi 

b. Personal Injuries to Spouse 

Although there is some authority to the coiitrary, 
as a general rule, in the absence of a special statu¬ 
tory provision, damages received in compensation for 
injuries to either the husband or the wife are com¬ 
munity property. 

There is some authority that the word ‘‘acquire, ’ 
in a statute providing that all property acquired aft¬ 
er marriage, with certain exceptions, shall be com¬ 
munity property, does not include compensation for 
personal injuries, and that such compensation is 
separate property arising from the violation of a 
separate right, namely, the right to personal securi¬ 
ty but as a general rule, unless some special pro¬ 
vision therefor is made by statute.^S damages re¬ 
ceived in compensation for injuries to either the 


138 Wash. 31—Pappas v. Taylor, 
244 P. 390, 138 Wash. 22, 

■31 C.J. p 43 note 37. 

‘26. N.M.—Moritzky v. Bobo, 72 P.2d 
24, 41 N.M. 571—Mapel v. Starriett, 
20*5 P. 726, 28 N.M. 1. 

27. Tex.—^Fitzpatrick v. Pope, 39 
Tex. 314. 

28. Wash.—^Daniel v. Daniel, 181 P. 
215, 106 Wash. 659. 

28. La.—Holmes v. Holmes, 9 La, 
348. 

31 C.J. p 25 note 57. 

Claim for unpaid salary alleged to 
■be due to the wife under her contract 
as a school teacher belongs to the 
•community in the same manner in 
which the earnings of the wife would 
fall into the community.—Riche v. 
Ascension Parish School Board, La. 
App., 200 So. 681. 

Praud in. sal© of stock 

Damages recoverable for fraud in 
the sale of corporate stock to the 
•community are the property of the 
•community.—Schwartz v. Durham, 80 
P,2d 453, 62 Ari^ 256, 


Judgment on note 

(1) Judgment for wife on a note 
owned by her and foreclosing ven¬ 
dor’s lien has been held to be the 
wife’s separate property.—^Douglas v. 
Smith, Tex.Civ.App., 297 S.W. 767. 

(2) Where a suit on a note owned 
by the wife is brought in the joint 
names of husband and wife, the judg¬ 
ment rendered is her property.—Rai- 
ford V. Wood, 14 La, Ann. 116. 

(3) However, it has been held that 
the legal ownership of a judgment re¬ 
covered in the name of the husband 
is in him, even though the suit re¬ 
lates to a promissory note owned by 
the wife.—Succession of Gilmore, 12 
La.Ann. 562. 

30. La,—Roy v. Succession of Verch- 
er, 141 So. 33, 174 La. 475. 

31. Nev.—Fredrickson & Watson 
Const. Co. V. Boyd, 102 P.2d 627, 60 
Nev. 117. 

31 C.J. P 25 note 62. 

32. Wash.—Gillam v. City of Cen- 
tralia, 128 P.2d 661, 14 Wash.2d 
523. 


33. La—Ford v. Brooks, 35 La.Ann. 
157. 

34- Cal.—Scoville v. Keglor, SO P.2d 
162, 27 Cal.App.2d 17, motion denied 
84 P.2d 212, 29 Cal.App.2d 66. 
ParaphezxLal property administered 
by husbaud 

However, damages for injury to 
the wife’s paraphernal property ad¬ 
ministered by the husband have been 
held to fall into the community un¬ 
der a statute to the effect that fruits 
and profits of paraphernal property 
so administered constitute communi¬ 
ty property.—Cooper v. Cappel, 29 La- 
Ann. 213. 

35. Tex.—Wartelsky v. McGee, 30 S. 
W. 69, 10 Tex.Civ.App. 220. 

36. Tex.—^Hahn v. Goings, 56 S.W. 
217, 22 Tex.Civ.App. 576. 

37. Nev.—Fredrickson & Watson 
Const. Co. V. Boyd, 102 P.2d 627, 
60 Nev. 117. 

38. Injuries to -wife 

(1) Under a valid statute express¬ 
ly so providing, damages due wife 
for personal injuries are her sepa- 
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husbandSS or the wife,4<> or to both^i are held to 
fall into the community as property acquired during 
the marriage. The chose in action or the right to 
sue for damages is community property in like 
manner, and the damages after recovery fall into 
the community regardless of which party has pros¬ 
ecuted the action.^3 The general rule is not af¬ 
fected by the fact that the parties are living separate 
and apart at the time of the injury, if there has 
been no separation by judgment of court,unless 
otherwise provided by statute.^S Where the state 
constitution limits the number of ways in which 
the wife can acquire separate property, a statute 
which seeks to add thereto by providing that corn- 


rate and paraphernal property.—Mat- 
ney v. Blue Ribbon, La., 12 So.2d 253, 
affirmingr. App., 12 So.2d 249—Mitch¬ 
ell V. Dixie Ice Co., 102 So. 497, 157 
La. 3S3—Tuck v. Commercial Stand¬ 
ard Ins. Co. of Dallas, Tex., La.App., 
164 So. 472—Johnson v. Sundbery, La. 
App., 150 So. 299—Ducharme v. 
Smith. 119 So. 26S, 9 La.App. 264—- 
Stevens v. Illinois Cent. R. Co., 6 La. 
App. 165—Timberlake v. Cassidy, 1 
La.App. 630—31 C.J. p 26 note 85. 

(2) A judgment for damages for 
personal injury to the wife is her 
property, even though it is rendered 
in an action brought by the husband 
in his own name.—Harkness v. Lou¬ 
isiana & N. W. R. Co., 34 So. 791, 110 
La. 822. 

39. Cal.—Cavagnaro v. Delmas, 84 P. 
2d 274, 29 Cal.App.2d 352—Scoville 
V. Keglor, 80 P.2d 162, 27 Cal.App. 
2d 17, motion denied 84 P.2d 212, 29 
Cal.App.2d 66—Frost v. Mighetto, 
71 P.2d 932, 22 Cal.App.2d 612—^Ex 
parte Strand, 11 P.2d 89, 123 Cal. 
App. 170. 

Tex.—Southwestern Engraving Co. of 
Dallas V. Hansen, Civ.App., 72 S.W. 
2d 344. 

31 C.J. p 25 notes 69, 83. 

Damages for slanderous statements 
concerning the husband are communi¬ 
ty property.—Flowers v. Smith, Tex. 
Civ.App., SO S.W.2d 392. 


41 C.J.S. 

pensation for personal injuries sustained by the wife 
shall be her separate property is invalid.'*® 

Under the general rule, the damages which the 
community may claim include damages for the di¬ 
rect injury,*7 and consequential damages resulting 
in a financial loss to the community, such as dam¬ 
ages for an injured husband’s loss of time*® and 
impairment of earning capacity,*® the cost of medi¬ 
cal treatment if the separate estate of either spouse 
has not become obligated therefor,®® and damages 
for the loss of an injured wife’s services.®^ Even 
in jurisdictions where compensation for personal 
injuries is held to be the separate property of the 
injured spouse, the community may claim damages 


40. Cal.—Cavagnaro v. Delmas, 84 P, 
2d 274, 29 Cal.App.2d 352—Scoville 
V. Keglor, 80 P.2d 162, 27 Cal.App. 
2d 17, motion denied 84 P.2d 212, 29 
Cal.App.2d 66—Frost v. Mighetto, 
71 P.2d 932, 22 CaLApp.2d 612 — 
Martin v. Costa, 35 P.2d 362, 140 
Cal.App. 494—Ex parte Strand, 11 
P.2d 89, 123 CaLApp. 170. 

Idaho.—Swager v. Peterson, 291 P. 
1049, 49 Idaho 785. 

Tex.—Taylor v, Catalon, 166 S.W.2d 
102, 140 Tex. 38, reversing. Civ. 
App., 155 S.W.2d 965—Southern Ice 
& Utilities Co. v. Richardson, 95 
S.W.2d 956, 128 Tex. 82, reversing, 
Civ.App., 60 S.W.2d 308—Roberts 
V. Magnolia Petroleum Co. Civ 
App.. 142 S.W.2d 315. error refused,’ i 


143 S.W.2d 79, 135 Tex. 289—Ran¬ 
kin V. Kerrville Bus Co., Civ.App., 
115 S.W.2d 997, error dismissed— 
Dallas Railway & Terminal Co. v. 
High, Civ.App., 97 S.W.2d 965, re¬ 
versed on other grounds 103 S.W.2d 
735, 129 Tex. 219—Bostick v. Texas 
& P. Ry. Co., Civ.App., 81 S.W.2d 
216, error dismissed—Southwest¬ 
ern Engraving Co. of Dallas v. 
Hansen, Civ.App., 72 S.W. 2d 344 
—Houston Gas & Fuel Co. v. 
Spradlin, Civ.App., 55 S.W.2d 1086 
—Lone Star Gas Co. v. Haire, Civ. 
App., 41 S.W.2a 424—Western Un¬ 
ion Telegraph Co. v. Owings, Civ. 
App., 38 S.W.2d 831—Dallas Ry. & 
Terminal Co. v. Sutherland, Civ. 
App., 27 S.W.2d 830, error dis¬ 
missed—^Northern Texas Traction 
Co. V. Hill, Civ.App., 297 S.W. 778. 
31 C.J. p 25 notes 69, 84. 


41. Tex.—Taylor v. Esparza, Civ. 
App., 8 S.W.2d 288, error dismissed. 

42. U.S.—W. W. Clyde & Co. v. Dy- 
ess, C.C.A.Utah, 126 F.2d 719. 

Cal,—Solko V, Jones, 3 P.2d 1028, 117 
Cal.App. 372—Giorgetti v. Wollas¬ 
ton, 257 P. 109, 83 CaLApp. 358. 
Tex.—Dallas Ry. & Terminal Co. v. 

Davis, Civ.App., 26 S.W.2d 340_ 

Northern Texas Traction Co. v. Hill 
Civ.App., 297 S.W. 778. 

31 C.J. p 25 note 71. 

pi Puerto Bico right of action for 
injury to wife received during mar¬ 
riage is community property.—Porto 
Rico Ry., Light & Power Co. v. Cog- 
net, C.C.A.Puerto Rico, 3 P.2d 21, cer¬ 
tiorari denied 45 S.Ct 511, 268* US 
691, 69 L.Ed. 1159. 

43. Cal,—Dunbar v. San Prancisco- 
Oakland Terminal Rys., 201 P. 330, 
54 Cal.App. 15. 

Tex.—Giannukes v. Sfiris, 81 S.W.2d 
999, 125 Tex. 354, reversing Gian- 
nukos V. Sfiris, Civ.App., 51 S.W.2d 
753—Teague v. Fairchild. Com.App., 
15 S.W.2d 585, reversing Fairchild 

V. Davis, Civ.App., 295 S.W. 640_ 

Taylor v. Esparza, Civ.App., 8 S.W. 
2d 288, error dismissed. 

44. Tex.—Lamar & Smith v. Stroud 
Civ.App., 6 S.W.2d 824. error dis-j 
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missed—Ligon v. Ligon, 87 S.W 
S38, 39 Tex.Civ.App. 292 . 

45. As accumulation 

A claim for personal injuries sus¬ 
tained by a wife while living separate 
from her husband is her separate 
property as an accumulation, al¬ 
though not as earnings, under a stat¬ 
ute conferring separate property 
status on the earnings and accumula¬ 
tions of a wife while living separate 
from her husband.—City of Phoenix 
V. Dickson, 12 P.2d 618, 40 Ariz. 403. 

46. Tex.—^Northern Texas Traction 
Co. V. PIill, Civ.App., 297 S.W 778 
—Fairchild V. Davis, Civ.App.* 295 
S.W. 640, reversed on other grounds 
Teague v. Fairchild. Com.App., 15 
S.W.2d 585. 

47. Cal. Sanderson v. Niemann, 110 
P.2d 1025, 17 Cal.2d 563, prior opin¬ 
ion, App., 100 P.2d 508—Scoville v 
Keglor, 80 P.2d 162, 27 Cal.App.2d 
17, motion denied 84 P.2d 212 29 
Cal.App. 2d 66. 

31 C.J. p 26 note 86. 

Damages for pain and suffering are 
recoverable by the community.— 
Hawkins v. Front St. Cable R. Co., 28 
P. 1021, 3 Wash. 592, 28 Am.S.R. 72, 
16 L.R.A. 808—31 C.J. p 26 note 87. 

Damages for mental suffering are 
recoverable by the community.—Gal¬ 
lagher V. Bowie, 17 S.W. 407, 66 Tex. 
265—31 C.J. p 25 note 80, p 26 note 
88 . 

48. Cal.—Scoville v. Keglor, 80 P.2d 
162, 27 Cal.App.2d 17, motion denied 
84 P.2d 212 , 29 CaLApp.2d 66. 

Cal.—Scoville v. Keglor, supra. 

50. Cal.—Sanderson v. Niemann, 110 
P.2d 1025, 17 Cal.2d 563, prior opin¬ 
ion, App., 100 P.2d 508—Scoville v. 
Keglor, 80 P.2d 162, 27 CaLApp.2d 
17, motion denied 84 P.2d 212, 29 
Cal.App.2d 66. 

31 C.J. p 26 note 89. 

51. Tex.—Dunigan Tool & Supply 
Co. v. Whipple, Civ.App., 136 S.W. 
2d 947, error dismissed, judgment 
correct. 

31 C.J. p 26 note 90. 



HUSBAND AND WIFE 


41 C.J.S. 

for the loss of an injured wife’s services,52 and the ; 
expenses of medical treatment.®^ The husband, it 
has been held, cannot recover for mental anguish 
claimed to have been suffered by him as a result of 
the tortious injury to his wife,®^ or for loss of his 
wife’s society and consortium.^® 

False imprisonment, A right of action for false 
imprisonment of the wife has been held to be com¬ 
munity property®® except where the imprisonment 
has been brought about through the connivance of 
the husband with a third person, and under such 
circumstances the damages recoverable from the 
third person have been held to fall to the wdfe’s sep¬ 
arate estate.®*^ 

E7nploynient compensation. An award of com¬ 
pensation paid to a married employee for injuries 
sustained in the course of his employment has been 
held to constitute community property,®® but there | 
is other authority that the right to compensation is ! 
a personal property right of the employee and is not 
an asset of the community.®® 

Injury before marriage. Damages for personal 
injuries sustained by a woman before her marriage 
do not constitute community property, although she 
is married at the time the judgment for damages is 
rendered.®® 

Damages accruing after dissolution of marriage 
are considered infra § 559. 

c. Injury to Child 

As a general, but not an absolute rule, damages re- 


§ 474 

covered by either or both parents for the death of a 
minor child are community property. 

As a general rule, damages recovered by either 
or both parents for the death of a minor child are 
community property,®^ but in jurisdictions in which 
community property is held to be restricted to that 
property acquired during marriage througn the toil 
or talent or other productive faculty of either spouse, 
the damages are the separate property of the parent 
who institutes an action therefor under a statute 
permitting either parent to sue.®- A recovery" for 
the death of a child who had reached majority has 
been held to he separate property of the parent 
maintaining the action where the statute gives a 
separate right of recovery to each parent.®** Under 
a statute providing that damages for personal inju¬ 
ries to the wife shall remain her separate property, 
a recovery for mental suffering occasioned a mar¬ 
ried woman by the death of her child through the 
fault of another is her separate property.®'* 

Workmens compensation cicard. An award un¬ 
der a workmen s compensation act for the death of 
an emplo 3 'ed son has been held to be the community 
property of the parents.®^ 

§ 474. Devises, Bequests, and Inheritances 

In accordance v/ith express statutory provisions 
in the community property Jirrisdictions, the separate 
estate includes property acquired during marriage by 
devise, bequest, or descent. 

In the absence of a valid contract, agreement, or 
settlement changing the rule,®® the separate estate 
includes property acquired during marriage by de- 


52. Nev.—Fredrickson & Watson 

Const. Co. V. Boyd, 102 P.2d 627, 
SO Nev. 117. 

^ss despite governmental reimburse¬ 
ment 

Fact that federal government em¬ 
ployee, injured in automobile colli¬ 
sion as result of negligence of de¬ 
fendants, had accumulated sufficient 
sick leave and annual leave so as to 
receive her usual wages while she 
was incapacitated, would not pre¬ 
clude husband of employee from re¬ 
covery for loss of wages of his wife, 
as she was thus deprived of the 
right to apply her accumulated sick 
and annual leave toward future ill¬ 
ness or toward extended vacation.— 
Chandler v. F. Strauss & Son, La. 
App., 194 So. 133. 

Ownership of business employing 
wife as affecting right 
A husband was not entitled to dam¬ 
ages from defendants for loss of 
wife’s salary where, at time of acci¬ 
dent in which wife was injured, hus¬ 
band owned a substantial interest in 
business from which wife drew sal¬ 
ary, and husband was manager of 
business and operated it as i>art own- 

41 C.J.S.-64 


er with assistance of wife who had; 
authority to sign checks on bank in ; 
which accounts of the business were ^ 
kept.—swells V. Home Indemnity Co.,; 
La.App., 1 So.2d 453. i 

53. La.—Blanke v. Miranne, App., 11 
So.2d 264—Hall v. Excelsior Steam 
Laundry Co., 5 La.App. 5. 

—Fredrickson & Watson Const. 
Co. V. Boyd, 102 P.2d 627, 60 Nev. 
117. 

54 . u.S.—Grier v. Tri-State Transit 
Co., D.C.La,, 36 F.Supp. 26. 

Cal.—Kalleg v. Fassio, 13 P.2d 763, 
125 Cal.App. 96. 

Lai.—Edwards v. Miranne, App., 11 
So.2d 271—^Alston v. Cooley, 5 La. 
App. 623. 

55. U.S.—Grier v. Tri-State Transit 
Co., D.C.La., 36 F.Supp. 26. 

56. Cal.—Gomez v. Scanlan, 102 P. 
12, 155 Cal. 528. 

57. Tex.—^Nickerson v. Nickerson, 65 
Tex. 281. 

31 C.J. P 26 note 93. 

58. Tex.—Pickens v. Pickens, 83 S. 
W.2d 951, 125 Tex. 410. setting 
aside, Civ.App., 52 S.W.2d 1087. 
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59. La.—Brownfield v. Southern 

Amusement Co., 198 So. 656, 196 La. 
73, annulling, App., 198 So. 670. 

60. Cal.—Morrissey v. Kirkelie, 42 P. 
2d 361. 5 Cal.App.2d 183. 

61. Cal.—Abos V. Martyn, 52 P.2d 
987, 10 Cal.App.2d 69S—Keena v. 
United Railroads of San Francisco, 
207 P. 35, 57 Cal.App. 124. 

31 C.J. p 26 note 94. 

62. Nev.—Los Angeles & S. L. R- 
Co. V. Umbaugh. 123 P.2d 224, 61 
Nev. 214. 

63. Tex.—^Bohan v. Bohan, Civ.App., 
56 S.W. 959. 

31 C.J. P 26 note 95. 

64. La.—Robertson v. Jennings. 55 
So. 375, 128 La. 795. 

55 ^ La.—Nobles v. Meyer Greenwald 
Const. Co.. 137 So. 576, 18 La.App. 
548. 

Tex.—Federal Underwriters Ex¬ 
change V. Walker, Civ.App., 134 S. 
W.2d 388, error dismissed by agree¬ 
ment. 

66. La.—Desobry v. Schlater, 25 La. 
Ann. 425. 

31 CJ. P 27 note ^9. 
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vise, bequest, or descent in accordance with the ex¬ 
press statutory provisions to that effect in the com¬ 
munity property jurisdictions.*^ Property conveyed 
to one of the spouses by will in compliance with a 
contract the consideration of which was furnished 
by the community is community property.®* 

§ 475. Earnings 

Wages, salaries, earnings, or other property ac- 
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quired through the toil or talent of the members of 
the community constitute community property unles 
exceptions to the rule are validly made by statute. 

Under the community property system, wages, sal¬ 
aries, earnings, or other property acquired through 
the toil or talent of the members of the community 
constitute community property,*9 although derived 
solely from the efforts of the husband^* or the 
wife.71 A statute which makes ;he earnings of the 
wife exempt from liability for the husband’s debts72 


67. Ariz.—In re Torrey’s Estate, 95 
P.2d 990, 54 Anz. 369—Brown v. 
Brown. 300 P. IOO 7 , 38 Ariz. 459. 
La.--Harp v. Harp, 125 So. 627, 169 
La. 588. 

X.M.—McDonald v. Lambert, 85 P. 2 d 
78, 43 X.M. 27, 120 A.L.R. 250. 

Tex.—Arnold v. Leonard, 273 S.W. 
799, 114 Tex. 535--Taylor v. Hol¬ 
lingsworth, Civ.App., 169 S.T\’’.2d 
519, affirmed. Sup., 176 S.'VV.2d 733 
—Steele v. Caldwell. CivApp., 158 
S.W.2d S 6 7—Burlington State Bank 
V. Tucker. Civ.App., 76 S.W.2d 811 
—Hammett v. Farrar, Civ.App., 8 
S.W.2d 236, affirmed, Com.App. 29 1 
S.W. 2 d 949. 

Wash.—In re Hart’s Estate, 271 P. 

SS 6 , 149 Wash. 600. 

31 C.J. p 26 note 97 . 

Bequest of income from fund 
Where the income and not the cor¬ 
pus of the fund is bequeathed, the 
interest on the fund is considered as 
acquired directly by “devise” and, 
therefore, as separate property under 
the statute.—Martin Brown Co. v. 
Perrill, 13 S.W. 975, 77 Tex. 199. 

Testamentary instrument of convey¬ 
ance 

An instrument of conveyance, if 
testamentary in character, conveys 
the property to grantee as a gift or 
devise, and it becomes separate prop¬ 
erty, in which grantee’s wife ac¬ 
quires no interest.—Young v. O’Don¬ 
nell, 224 P. 682, 129 Wash. 219. 

68. Wash.—Andrew’s v. Andrews, 199 
P. 981, 116 Wash. 513, 

Conveyance in consideration of care 
and support 

Under an agreement by a father to 
give property to his son by will in 
consideration of care and support, the 
property when acquired would* be 
community property when the con¬ 
tract was not performed or to be per¬ 
formed by means of the husband’s 
separate property and individual en¬ 
deavors, and not the husband's sepa¬ 
rate property as property acquired 
by bequest, devise, or descent.—An¬ 
drews V. Andrews, supra. 

69. U.S.— Hammonds v. Commission¬ 
er of Internal Revenue. C.C.A., 106 
P.2d 420—Eustace v. Lynch, C.C.A. 
Cal., 80 P.2d 652—Rucker v. Blair 
C.C.A., 32 P.2d 222, 225. 

Ariz.—Donn v. Kunz, 79 P. 2 d 965, 52 
Ariz. 219—Schwartz v. Schwartz, 79 


P.2d 501, 52 Ariz. 105, 116 A.L.R. 
633. 

Cal.—French v. French, 112 P.2d 235. 
17 Cal.2d 775, prior opinion, App., 
105 P.2d 155—Henry v. Hibernia 
Savings & Loan Soc., 42 P.2d 395, 
5 Cal.App. 2d 141—In re Caswell’s 
Estate, 288 P. 102. 105 Cal.App. 475. 
La.—Coker v. Harper, 8 La.App. 402 
Nev.—Los Angeles & S. L. R. Co. v. 
Umbaugh, 123 P.2d 224, 61 Nev. 214 
—In re Wilson’s Estate, 53 P.2d 
339, 56 Nev. 353, rehearing denied 
56 P.2d 1207. 56 Nev. 500. 

—Katson v. Katson, 89 P.2d 524, 
43 N.M. 214. 

Tex.—Speed v. Gilliland, Civ.App., 18 
S.W.2d 762, error refused. 

Wash.—^TV^amsley v. Rostad, 272 P. 

722, 150 Wash. 192. 

31 C.J. p 27 note 2. 

A bonus to a married employee 

constitutes community property._ 

Brand v. Brand, Tex.Civ.App.. 102 
S.W.2d 310. 

Eamiags deposited in a bank are 
community property, although the de¬ 
posit is held in the name of only 
one of the spouses. 

Cal.—Henry v. Hibernia Savings & 
Loan Soc., 42 P.2d 395, 5 Cal.App. 
2d 141. 

Wash.—Jones v. Davis, 131 P.2d 433, 
15 Wash.2d 567. 


Proceeds of employment death ben¬ 
efits see supra § 471 d. 

Proceeds of contracts for services 
made before marriage or performed 
subsequent to marriage see infra I 
487. ® 

70. Tex.—Brand v. Brand, Civ.App 
102 S.W’.2d 310. 

Wash. Coles v. McNamara, 231 p 
28, 131 Wash. 691. 

31 C.J. p 27 note 3. 

Sick benefits received by a married 
man, being in lieu of wages, are 
“community property.”—Doyle v 

Doyle, 186 P. ISS. 44 Cal.App. 259. 
Attorney’s fees 

Property acquired by husband aft¬ 
er marriage by reason of services as 
attorney was community property.— 
Pedder v. Commissioner of Internal 
Revenue, C.C.A., 60 F.2d 866. 
mcome from partnership 
Under California lav/, wife of part¬ 
ner has a community interest in hus¬ 
band's income from partnership.— 
Schwabacher v. Commissioner of In¬ 
ternal Revenue, C.C.A., 132 F.2d 516. 


Interest in retirement fund or retired 
pay 

(1) The interest which a state em¬ 
ployee has in the retirement fund 
provided for by the State Employees’ 
Liability Law is to be treated as 
"community property.”—Crossan v. 
Crossan, 94 P.2d 609, 35 Cal.App.2d 
39. 


(2) Retired pay” to be received by 
husband after and in event he should 
serve in the Fleet Reserve of the 
United States Navy for fourteen 
years has been held to be a mere ex¬ 
pectancy and. while it remains an ex¬ 
pectancy, it is not to be treated as 
community property.—French v 
French, 112 P.2d 235, 17 Cal.2d 775* 
prior opinion, App., 105 P.2d 155. 

Contract for personal services 
A contract for the personal serv¬ 
ices of the husband, entered into dur¬ 
ing the marriage relation, is a part 
of the community.—Preeburn v. Free- 
burn, 182 P. 620, 107 Wash. 646. 
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71, Cal.—Sbarbaro v. Rosa, 120 P.2d 
151, 48 Cal.App.2d 584 . 

Idaho.—McMillan v. U. S. Fire Ins. 

Co., 280 P. 220, 48 Idaho 163. 
La.—Brownfield v. Southern Amuse¬ 
ment Co., 198 So. 656, 196 La. 73, 
annulling, App., 198 So. 670—Suc¬ 
cession of Howell, 148 So. 48, 177 
La. 276 Riche v. Ascension Parish 
School Board, App., 200 So. 681— 
Smith V. Brock, App., 200 So. 342— 
Drewett v. Carnahan, App., 183 So. 
103. 

Tex.—Frame v. Frame, 36 S.W.2d 152 
120 Tex. 61, 73 A.L.R. 1512, revers¬ 
ing. Civ.App.. 14 S.W.2d 865—Pot- 
torff V. J. D. Adams Co., Civ.App., 
70 S.W.2d 745, error refused—Kerr 
V. Tyler Guaranty State Bank, Civ. 
App., 283 S.W. 601. 

Wash.—Beakley v. City of Bremer¬ 
ton, 105 P.2d 40, 5 Wash.2d 670. 

31 C.J. p 27 note 4. 

Oil and gas leases, acquired by 
wife in exchange for personal serv¬ 
ices, are not her separate property, 
but community property of both 
spouses.—Hammonds v. Commission¬ 
er of Internal Revenue, C.C.A., 106 F. 
2d 420. 

72. Tex.—Strickland v. Wester, 112 
S.W.2d 1047, 131 Tex. 23, affirming 
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§ 476 


or a statute which gives the wife the control, man¬ 
agement, and disposition of her personal earnings^^ 
does not change the rule. Where the state consti¬ 
tution limits the number of ways in which the wife 
can acquire separate property, a statute which seeks 
to add thereto by providing that the wife’s earnings 
shall be her separate property is invalid.'^^ 

Renunciation of community rights in earnings is 
considered infra § 496. 

Payments for hoard and lodging. Generally, in¬ 
come received by the wife for furnishing board or 
lodging to third persons is community property, 
with the exception that in jurisdictions where the 
fruits and issues of separate property fall into the 
separate estate, as discussed infra § 479, all the 
profits from the management of a rooming house 
separately owned will not fall into the community.^® 

Spottscs living separate and apart. In the ab¬ 
sence of statute the husband’s abandonment of his 
wife does not of itself divest the husband of his 
community share of his wife’s earnings.'''^ Under 


some statutes the earnings of a w’ife living apart 
from her husband are her separate property, al¬ 
though there has been no legal separation,*® but, 
even under such statutes, if the husband during the 
same time accumulates property by his earnings, it 
is community property."® The wife must actually 
be living separate from her husband,®® and a tem¬ 
porary residence apart, due to social or economic 
conditions, has been held not to be within the con¬ 
templation of the statutes.®^ 

Earnings by the husband domiciled in a communi¬ 
ty property state while the wife is residing outside 
the state are considered supra § 466. 

§ 476. Gifts 

Generally, by specific statutory provision, proper¬ 
ty acquired,by gift belongs to the separate estate of 
the donee. 

Generally, by specific statutory provision, property 
acquired from third persons by gift belongs to the 
separate estate of the spouse to whom the gift is 
made.®2 According to the authorities on the sub- 


Wester v, Strickland, Com.App., 87 
S.W.2d 765. 

31 C.J. p 27 note 6. 

Liability for debts of other spouse 
see infra § 527. 

73. Tex.—Scott v. Scott, Civ.App., 
170 S.W. 273. 

81 C.J. p 27 note 6. 

74. U.S.—In re Gutierrez, D.C.Tex., 
33 F.2d 987. 

Tex.—Kerr v. Tyler Guaranty State 
Bank, Civ.App., 283 S.W. 601. 

75. Idaho.—Holton v. Sand Point 
Lumber Co., 64 P. 889, 7 Idaho 573. 

La.—Stevens v. Colfax Bank & Trust 
Co., App.. 148 So. 456—Hardee v. 
McGaga, 8 La App. 794. 

—Jones v. Edwards, 245 P. 292, 
49 Nev. 299. 

Wash.—Jones v. Duke, 275 P. 72, 151 
Wash. 108. 

Effect of acg.uiesce]ice of husband 
Fact that wife, during existence of 
community, operates boarding house 
with husband’s acquiescence, does not 
take revenues from acquets and 
gains.—Hardee v. McGaga, 8 La.App- 
794. 

76. Cal.—Lenninger v. Lenninger, 
139 P. 679, 167 Cal. 297. 

77 . Tex.—^Carter v. Barnes, Com. 
App., 25 S.W.2d 606, reversing. Civ. 
App., 16 S.W.2d 136. 

78. U.S.—Commissioner of Internal 
Revenue v. Cavanagh, C.C.A., 125 F. 
2d 366—^Woodall v. Commissioner 
of Internal Revenue, C.C.A., 105 F. 
2d 474, certiorari denied 60 S.Ct. 
467, 309 U.S. 655, 84 L.Ed. 1004. 

Ariz.—In re Monaghan’s Estate, 137 
P 2d 393. 

La. — ^Houghton v. Hall, 148 So. 37, 


177 La. 237—Small v. McKeely, 
App., 195 So- 649—Drewett v. Car¬ 
nahan, App., 183 So. 103. 

31 C.J. p 28 note 7. 

Validity of statute 

The statute providing that earnings 
and accumulations of wife while liv¬ 
ing separate from her husband shall 
be her separate property does not 
violate California constitution defin¬ 
ing separate property, for the con¬ 
stitutional provision that all prop¬ 
erty owned by spouse before mar¬ 
riage, and acquired afterward “by 
gift, devise or descent, shall be 
their separate property,” does not 
limit separate property to that enu¬ 
merated, but merely defines the point 
beyond which the legislature may not 
encroach on the separate property.— 
Woodall V. Commissioner of Internal 
Revenue, C.C.A., 105 F.2d 474, certio¬ 
rari denied 60 S.Ct. 467, 309 U.S. 655, 
84 L.Ed. 1004. 

Earnings from separate business see 
infra § 479 e. 

79. U.S.—^Commissioner of Internal 
Revenue v. Cavanagh, C.C.A., 125 
F.2d 366. 

Cal.—Spreckels v. Spreckels, 48 P. 
228, 116 Cal. 339, 58 Am.S.R. 170, 
36 L.R.A. 497—Beemer v. Roher, 
30 P.2d 547, 137 Cal.App. 293. 

SO. La.—^Houghton v. Hall, 148 So. 
37, 177 La. 237. 

Earnings from separate occupation 
Wife’s earnings while living with 
husband under regime of community 
are community property notwith¬ 
standing acts of 1912 and 1920, al¬ 
though earnings come from occupa¬ 
tion pursued by wife separately from 
husband.— Houghton v. Hall, supra. 
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81. U.S.—^Woodall v. Commissioner 
of Internal Revenue, C.C.A., 105 F. 
2d 474. certiorari denied 60 S.Ct. 
467, 309 U.S. 655, 84 L.Ed. 1004. 

Cal.—Makeig v. United Security Bank 
& Trust Co., 296 P. 673, 112 Cal. 
App. 138. 

“Eiving separate and apart,” with¬ 
in contemplation of statute, exists 
where the spouses have come to a 
parting of the ways and have no 
present intention of resuming mari¬ 
tal relations and taking up life to¬ 
gether under the same roof. 

U.S.—^Woodall v. Commissioner of In¬ 
ternal Revenue, C.C.A., 105 F.2d 
474, certiorari denied 60 S.Ct. 467, 
309 U.S. 655, 84 L.Ed. 1004. 

CaL—Makeig v. United Security Bank 
& Trust Co., 296 P. 673, 112 Cal. 
App. 138. 

82. Ariz.—In re Torrey’s Estate, 95 
P.2d 990, 54 Ariz. 369—Jones v. 
Rigdon, 257 P. 639, 32 Ariz. 286. 

Cal.—Stewart v. Stewart, 298 P. S3, 
113 Cal.App. 334—Gallagher v. Gal¬ 
lagher. 276 P. 634. 98 Cal.App. ISO. 
La.—Brewer v. Hill. 152 So. 75. 178 
La. 533, certiorari denied Hill v. 
Brewer, 54 S.Ct. 631, 292 U.S. 626, 
78 L.Ed. 1481—Houghton v. Hall, 
148 So. 37, 177 La. 237—Ory Bros. 
V. Muller, 128 So. 903, 14 La.App. 
35. 

N.M.—McDonald v. Lambert, 85 P.2d 
78. 43 N.M. 27, 120 A.L.R. 250. 
Tex.—^Arnold v. Leonard, 273 S.W. 
799, 114 Tex. 535—Taylor v. Hol¬ 
lingsworth, Civ.App., 169 S.W.2d 
519, affirmed. Sup., 176 S-W.2d 733 
—Janes v. Gulf Production Co., 
Civ.App., 15 S.W.2d 1102, error re¬ 
fused. 
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ject, this was the rule under the Spanish law.^s 
It is in derogation of the common law as far as it 
affects gifts to the wife,®^ and the husband^s right 
to gifts made to his wife while the common law is 
in effect will not be affected by the subsequent adop¬ 
tion of a community statute making gifts the sepa¬ 
rate property of the donee.®^ A transfer of prop¬ 
erty for an onerous consideration is not a gift con¬ 
stituting separate property,^6 but the fact that the 
donation is accompanied by a condition does not 
deprive it of the character of a gift if in fact a gift 
is intended and the condition is of considerably less 
value than the property.S7 

Contracts or agreements between spouses as af¬ 
fecting the character of gifts as separate property 
are considered infra § 496, and deeds and convey¬ 
ances as evidence of character of title are consid¬ 
ered infra §§ 491, 492. 

Joint gifts. Under the Spanish law gifts made 
jointly to husband and wife became community prop- 
erty.SS This rule obtains under express provisions 
of the statutes of some states,^9 but, under a gen¬ 
eral provision that property acquired by gift shall 
constitute separate property, a gift to a husband and 


wife puts the property given into the separate es¬ 
tate of each, although the gift is intended and made 
as a joint gift,90 each of the donees taking an un¬ 
divided one-half interest in the estate.®^ 

Between husband and wife. Aside from capacity 
to deal with each other, a gift of separate property 
by one spouse to the other comes under the general 
rule that property received by way of gift falls in¬ 
to the donee’s separate estate.92 There must, of 
course, be a sufficient delivery of the property to 
constitute a gift.93 

Transmutation of the character of property bv 
gift betvreen husband and wife is considered infra's 
496. ^ 

From children. A gift from a child who has 
reached majority is the separate property of the 
donee.9'* 

§ 477. Increase, Profits, and Improvements 

Whether the increase of, and profits from, prop¬ 
erty owned by a husband and a wife or by either 
constitute community or separate property must be 
determined largely by reference to the character, as 


Wash.—Jones v. Davis, 131 P.2d 433, 
15 Wash.2d 567. 

31 C.J. p 28 note 10. 

Compensation for deatU of son as gift 
An award of compensation for the 
death of an employed son is not a 
“gift,’* within constitutional provision 
making property acquired by a wife 
by ‘‘gift** her separate property.— 
Federal Underwriters Exchange v. 
Walker, Tex.Civ.App., 134 S,W.2d 388, 
error dismissed by agreement. 

83. Da.—^Allen v. Allen, 6 Rob. 104, 
39 Am.D. 553—Savenat v, Le Bre¬ 
ton, 1 La. 520—Flower v. O’Conner, 
8 Mart.,N.S., 555. 

84. Tex.—Hawkins v. Lee, 22 Tex. 
544. 

Common law clianged by statute 

Common-law rule that gift to wife 
vested in husband has been changed 
by statute in Texas.—^Janes v. Gulf 
Production Co., Tex.Civ.App., 15 S.W. 
2d 1102, error refused. 

85. Tex.—^Hawkins v. Lee, 22 Tex, 
544. 

83. Cal.—^Noe v. Card, 14 Cal. 576. 
Tex.—John Hancock Mut Life Ins. 
Co. V. Bennett, 128 S.W.2d 791, 133 
Tex. 450, reversing, Civ.App., 106 
S.W.2d 822. 

Wash.—Andrews v. Andrews, 199 P. 

981, 116 Wash. 513. 

Veteran’s contract with Veterans’ 
Welfare Board 

Where war veteran entered into 
contract for purchase of land with 
Veterans’ Welfare Board under au¬ 


thority of the Veterans* Welfare Act, 
and down payment was made with 
community funds of veteran and his 
wife as were the monthly payments 
made prior to separation of the par¬ 
ties, the fact that only small down 
payment was required, that long pe¬ 
riod of time was given for payment 
of balance, and that only five per 
cent per annum interest was charged, 
did not make the purchase contract 
a “gift” from the state, so as to ren¬ 
der rights thereunder the “separate 
property" of the husband.—Veterans’ 
Welfare Board v. Liebhart, 122 P.2d 
693, 50 Cal.App.2d 179. 

Protection of other property from 
creditors as consideration. 

Where land was transferred to ben¬ 
eficial owner’s married sister to 
shield it from owner’s creditors and 
owner permitted sister to keep it in 
consideration of protecting other 
property for same purpose, the land 
was held not “donation” to sister, and 
hence was not separate property, but 
community property.—^Houghton v. 
Hall, 148 So. 37, 177 La. 237. 

87. Tex.—John Hancock Mut. Life 
Ins. Co. v. Bennett, 128 S.W.2d 791, 
133 Tex. 450, reversing, Civ.App., 
106 S.W.2d 822. 

31 C.J. p 28 note 15. 

Particular agreement as constituting 
purchase 

An agreement by donees, who were 
remaindermen, to pay donor of land, 
who had a life estate, a certain sum 
per month during his life in event 
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such sum was not produced by the 
property, and the assumption of 
mortgages on the land, did not con¬ 
stitute a “purchase” of the land 
and thereby make an interest in it 
“community property” of one of the 
donees and his wife.—In re Lissner’s 
Estate, 81 P.2d 448, 27 Cal.App.2d 
570. 

88. Cal.—^Noe v. Card, 14 Cal. 576— 
Scott V. Ward, 13 Cal. 458. 

89. La.—^Brewer v. Hill, 152 So. 76, 
178 La. 533, certiorari denied Hill 

I V. Brewer, 54 S.Ct. 631, 292 U.S. 
626, 78 L.Ed. 1481—Burns v. De Ba- 
key, App., 186 So. 374. 

90. Tex.—Summerville v. King, 83 S. 
W. 680, 98 Tex. 332, affirming. Civ. 
App., 80 S.W. 1050. 

31 C.J. p 29 note 22. 

91. -Tex.—Ramsower v. Pieper, Civ. 
App., 114 S.W.2d 1188, 1189, citing 
Corpus Juris. 

31 C.J. p 29 note 23. 

92. Wash.—Greene v. Levinson, 212 
P. 569, 123 Wash. 370, certiorari de¬ 
nied Levinson v. Greene, 43 S.Ct. 
525, 262 U.S. 750, 67 L.Ed. 1214 and 
Manhattan Inv. Co. v. Greene, 43 
S.Ct. 525, 262 U.S. 750, 67 L.Ed. 
1214. 

31 C.J. p 29 note 25. 

93. La.—Favrot v. Paine & Bour¬ 
geois, 118 So. 775, 9 La.App. 30. 

94. Tex.—Farmers Nat. Bank v. 
Hill, 133 S.W. 526, 63 Tex.Civ.App. 
391—Bohan v. Bohan, Civ.App., 56 
S.W. 959. 
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being community or separate, of the property out 
of which such increases or profits arise, the rules 
being simple of application when applied to the in¬ 
crease or fruits of community property, as consid¬ 
ered infra § 478, but more or less complicated and 
diversified where separate property is the source of 
the gain, as discussed infra § 479. 

Examine Pocket Parts for later cases, 
g 473 , - Of Community Property 

Increase, income, rents, and profits of and from 
community property fall into the community. 

The increase, income, rents, and profits of and 
from community property fall into the community 
Thus profits from the sale of community property's 
and the interest accruing on community funds^^ 
belong to the community, and the earnings and prof¬ 
its of a community business are community proper¬ 
ty 9 S even though the wife has active charge of the 
business.^^ 

Improvements. The title to improvements made 
upon community property is in the community,^ al¬ 
though the improvements are made with separate 
funds.2 Similarly, where improvements are made 
by one community on property owned by a prior 
community, the title to the improvements does not 
vest in the second community.^ 

The right to reimbursement for improvements is 


considered infra §§ 510, 511. 

§ 479. - Of Separate Property 

a. In general 

b. Enhancement in value generally 

c. Rems 

d. Profits from sales, investments, and 

business; interest and dividends 

e. Products of soil; crops; timber 

f. Increase of animals 

g. Improvements 

a. In General 

In some Jurisdictions the increase, income, and 
profits of separate property become community prop¬ 
erty while in other jurisdictions they become the sep¬ 
arate property of the spouse owning the income-pro¬ 
ducing property. Under some statutes administration 
of the wife's estate by the husband determines the 
character of the proceeds. 

The rules pertaining to the status, as community 
or separate, of the increase, income and profits of 
separate property are not uniform in the various 
community property jurisdictions. In certain of 
the community property states, under express con¬ 
stitutional provisions or by judicial interpretation of 
the general provisions defining community and sep¬ 
arate property, the general rule prevails, subject to 
exceptions, in some instances, that the fruits and 
issues or the increase, income, and profits of sepa¬ 
rate property fall into the community.^ This was 


95. U.S.—Rucker v. Blair, C.C.A., 32 
F.2d 222, 225. 

Cal.—Winchester v. Winchester, 165 
P. 965, 175 Cal. 391—In re Fellows’ 
Estate, 289 P. 887, 106 CaLApp. 
681. 

96. Corporate stock 

The profit accruing from the pur¬ 
chase and sale of community corpo¬ 
rate stock is community property. 
Cal.—Fallon v. Sockolov, 202 P. 909, 
55 CaLApp. 33. 

Tex.—Brand v. Brand, Civ.App., 102 
S.W.2d 310. 

97. Cal.—In re Rattray’s Estate, 91 
P.2d 1042, 13 Cal.2d 702. 

98. Ariz.—Malich v. Malich, 204 P. 
1020, 23 Ariz. 423. 

Cal.—Mosesian v. Parker, 112 P.2d 
705, 44 Cal.App.2d 544—Bekins v. 
Dieterle, 91 P. 173, 5 Cal.App. 690. 
Wash.—Meng v. Security State Bank 
of Woodland, 133 P.2d 293, 16 Wash. 
2d 215. 

99. Cal.—Mosesian v. Parker, 112 P. 
2d 705, 44 Cal.App.2d 544—Bekins 
V. Dieterle, 91 P. 173, 5 Cal.App. 
690. 

1- Tex.—Burns v. Parker, Civ.App., 
137 S.W. 705. 

31 C.J. p 29 note 37. 


Malone v. Malone, Idaho, 130 P.2d 
674. 


2. La.—Scardino v. Maggie, 131 So. 

217, 15 LaApp. 444. 

31 C.J. p 29 note 38. 

3. Tex.—Aman v. Cox, Civ.App., 164 
S.W.2d 744. 

4. U.S.—Commissioner of Internal 
Revenue v. Wilson, C.C.A.Tex., 76 
F.2d 766—Commissioner of Inter¬ 
nal Revenue v. Terry, C.C.ATex., 

69 F.2d 969—^Howard v. U. S., D.C. 

La., 40 F.Supp. 697, modified on 
other grounds, C.C.A., 125 P.2d 986. 

Tex.—Colden v. Alexander, 171 S.W. 

2d 328—Hardee v. Vincent, 147 S. 

W.2d 1072, 136 Tex. 99, reversing, 

Civ.App., 127 S.W.2d 333—Lee v. 

Lee, 247 S.W, 828, 112 Tex, 392— 

Taylor v. Hollingsworth, Civ.App., 

169 SW.2d 519, affirmed. Sup., 176 ‘ ^ - 4 .T. 

S.W.2d 733-Logan v. Logan. Civ. 1 ish law but in accord therewith - 
112 SW^d 515 error dis- Childers v. Johnson, 6 La.Ann. 634 
Willcutt, Civ. , 31 C.J. p 31 note 55. 


Farticnlar statutory exceptions ap¬ 
plied 

(1) Increase of realty owned bj’ 
husband shall be separate property. 
—Fitzpatrick v. Pope, 39 Tex. 314— 
De Blane v. Lynch, 23 Tex. 25—How¬ 
ard v. York, 20 Tex. 670—Hayden v, 
McMillan, 23 S.W. 430, 4 Tex.Civ.App. 
479. 

(2) Increase of slaves separately 
owned shall be separate property.— 
Deshautels v. Fontenot, 6 La.Ann. 689 
—31 C.J. p 31 note 54. 

(3) Such a statute pertaining to 
Lhe increase of slaves has been held 
noi to be an innovation on the Span- 


App, 

missed—^Willcutt v. 


App., 278 S.W. 236. 

31 C.J. p 29 notes 40, 41, p 30 note 42. 

Net profits 

“Rents” and “profits,* 
statute providing that all other prop- | 
erty acquired after marriage by ei¬ 
ther husband or wife, including the 
rents and profits of the separate 
property of the husband and wife is 
community property, mean net rents 
and profits and not gross income.— 
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1 Effect of statutory exceptions to role 
Statutes which expressly give to 
the separate estate the increase or 
as used in j fruits of particular kinds of separate 
property impliedly exclude other ex¬ 
ceptions to a general rule previous¬ 
ly established that all issues and 
profits of the separate estate fall into 
the community.—Braden v. Gose, 57 
Tex. 37—Howard v. York, 20 Tex. 
670. 
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the rule under the community property system as es¬ 
tablished by the French and Spanish law.^ In a 
number of other states, under the express or gen¬ 
eral provisions of the statutes therein, a contrary 
rule prevails and the fruits and issues or the in¬ 
crease, income, and profits of separate property re¬ 
main separate property.® A statute expressly con¬ 
ferring on the community the income and profits of 
separate property has been held unconstitutional in 
so far as it operates to deprive a wife of the right 
of the enjoyment of her separate estate guaranteed 
to her by particular constitutional provisions," but 
it has also been upheld as not violative of similar 
constitutional provisions.® Where the state consti¬ 
tution limits the number of ways in which the wife 
can acquire separate property, a statute which seeks 
to add thereto by providing that the rents and reve¬ 
nues derived from the wife’s separate real estate 
shall be her separate property is invalid.® A stat¬ 
ute giving the wife the sole management, control, 
and disposition of her separate property does not 
change the rule that property acquired during cov¬ 
erture from the use of the wife's separate property 


41 C.J.S. 

! becomes the property of the community.^® Under 
statutes in some jurisdictions, if the separate prop¬ 
erty of the wife is administered by the husband the 
income and gains from it are community property,ii 
but if it is administered by the wife they are sepa¬ 
rate property.i2 Such a statute does not affect the 
general rule under which the fruits and issues of 
the husband's separate property fall into the com¬ 
munity, 

The status of the increase, income, and profits of 
separate property as affected by an agreement be¬ 
tween the spouses is considered infra § 496, and rev¬ 
enues from realty in another state are considered 
supra § 466. 

Retrospective or prospective operation of statute. 
In so far as the rents, profits, interests, or proceeds 
of the separate property come into being during the 
existence of a statute declaring them to be com¬ 
munity property, the legislature has no power by 
subsequent enactment to declare such property to be 
separate property but as far as rents, issues and 
profits accrue subsequent to the passage of the stat¬ 
ute the power exists.^® Applying the general rule 


So P.2d 78, 43 N.M. 27. 120 A.L.R. 
250. 

Wash.—E. 1. Du Pont De Nemours & 
Co. V. Garrison, 124 P.2d 939, 13 
Wash.2d 170—In re Dewey’s Es¬ 
tate. 124 P.2d 805, 13 Wash.2d 220 
—Sievers v. Sievers, 119 P.2d 668, 
11 \Vash.2d 446—Conley v. Moe, 110 
P.2d 172, 7 Wash.2d 355, 133 A.L. 
R. 10S9—Toivonen v. Toivonen, 84 
P.2d 128, 19.6 Wash. 636—State ex 
rel. Van Moss v. Sailors, 39 P.2d 
397, ISO W^ash. 269—Rog’ers v. 
Joughin, 277 P. 988, 152 Wash. 448 
—In re Brown’s Estate, 214 P. 10, 
124 Wash. 273. 

31 C.J. p 30 notes 45-47. 

Profits from realty and personalty 
There is no distinction between 
rents, issues, and profits of separate 
real property, and the profits arising 
from separate personal property in 
determining whether such rents or 
profits are separate or community 
property.—In re Brown’s Estate, su¬ 
pra. 

Profits from borrowed money 

Profits resulting from money bor¬ 
rowed on separate credit are sepa¬ 
rate property.—^In re Brown’s Estate, 
supra. 

7. Cal.—Lewis v. Johns, 24 Cal. 98, 
85 Am.D. 49. 

31 C.J. p 30 note 43. 


—Arnold v. Leonard, 273 S.W. 799, 
114 Tex. 535. 

10. Tex.—^Plainview First Nat Bank 
V. McWhorter, Civ.App., 179 S.W. 
1147. 

11. U.S.—Commissioner of Internal 
Revenue v. Hyman, C.C.A.La., 135 
P.2d 49—Lucas v. Commissioner of 
Internal Revenue, C.C.A.La., 134 F. 
2d 319—Lynch v. Speed, C.C.ALa., 
11 F.2d 931, reversing, D.C., In re 
Lynch, 3 P.2d 82. 

La.—Peters v. Norris, 185 So. 461. 
191 La. 436. 

31 C.J. p 29 note 41 [a], p 30 note 4S 
[a]. 

12. U.S.—Commissioner of Internal 
Revenue v. Hyman, C.C.A.La., 135 
F.2d 49. 

La.—Peters v. Norris, 185 So. 461,. 

191 La. 436. 

31 C.J. p 30 note 51. 

Husband acting as wife’s agent 
Where the wife employs the hus¬ 
band as her agent for the administra¬ 
tion of her separate estate, as dis¬ 
tinguished from a renunciation of her- 
right of administration, the fruits 
and profits of her separate estate are 
not thereby cast into the community. 
—Lanphier’s Succession, 29 So. 122, 
104 La. 384—Miller v. Handy, 33 La. 
Ann. 160. 


Profits from share of prior commu¬ 
nity 

Profits from the husband’s share of 
a prior community estate which ac¬ 
crue during the existence of a sec¬ 
ond community become the property 
of the later community.—^W’agnon v. 
Wagnon, Tex.Civ.App., 16 S.W.2d 366, 
error refused—Spencer v. Pettit, Tex. 
Civ.App., 268 S.W. 779, reversed on 
other grounds, Com.App., 2 S.W.2d 
422. 

Application of revenues to discharge 
of encumbrance 

Where separate property is encum¬ 
bered it has been held that the reve¬ 
nues therefrom may be applied to 
the discharge of the encumbrance, 
leaving only the excess to fall into 
the community.—Sharp v. Zeller, 34 
So. 129, 110 La. 61. 

5. U.S.—Commissioner of Internal 
Revenue v. Skaggs, C.C.A.Tex., 122 
F.2d 721, certiorari denied Skaggs 
V. Commissioner of Internal Reve¬ 
nue, 62 S.Ct. 796, 315 U.S. 811, 
86 L.Ed. 1210. 

ol C.J. p 29 note 39. 

6. U.S.—Commissioner of Internal 
Revenue v. Skaggs, supra—Grimes 
V. Grimes, D.C.Nev., 52 F.2d 171. 

Cal.—Lencioni v. Fidelity Trust & 
Savings Bank of Fresno, 273 P. 103, 
95 Cal.App. 490, rehearing denied 
274 P. 75, 95 Cal.App. 490—Selig- 
man v. Seligman, 259 P. 984, 85 CaL 
App. 683. 

Nev.—Barrett v. Franke, 208 P. 435 , 
46 Nev. 170. 

N.M.—Katson v. Katson, 89 P.2d 524, 
43 N.M. 214—McDonald v. Lambert, 


8. Tex.—Hayden v. McMillan, 23 S. 

W. 430, 4 Tex.Civ.App. 479. 

31 C.J. p 30 note 44. 


13. La.—^Viaud's Succession, 11 La. 
Ann. 297—Glenn v. Elam, 3 La.Ann. 
611—Depas v. Riez, 2 La. Ann. 30. 


. Tex.—Frame v. Frame, 36 S.W. 2d 
152, 120 Tex. 61, 73 A.L.R. 1512, 
reversing, Civ.App., 14 S.W.2d 865 
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14. Wash.—Guye v. Guye, 115 P. 73U 
3 Wash. 340, 37 L.R.A.,N.S., 186. 

15. Wash.—Guye'v. Guye, supra. 
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that community statutes operate prospectively only, | 
as stated supra § 465, it has been held that the fruits 
and issues of property which was separate prior to 
the adoption of the community system fall to the 
separate estate under a general rule that the fruits 
and issues of separate property are separate.^® 
Similarly it has been held that legislation subsequent 
to the acquisition of separate property by one spouse 
will not give the other spouse a community interest 
in such property merely because of its subsequent 
increase in value.^*^ 

Time and effort contributed to property. The 
fact that the owner spends time and effort in the 
management of his separate estate does not render 
all the issues and profits therefrom community prop- 
.erty,^^ but generally the community is entitled only 
to the portion which is attributable to wages earned 
by the owner.^^ In some jurisdictions the profits 
which accrue mainly from the separate property- 
have been held not to become community property 
although the labor and skill of one or both spouses 
have been utilized^o and even though the owner de¬ 
votes his entire time to his separate estate.-^ A 
statute providing that the increase of lands sepa¬ 
rately owned is separate property does not include 
issues and profits which are due to the industry of 
either or both spouses.^^ 


b. EnhaaiceineEt in Value Generally 

As a general rule the natural enhancement in val¬ 
ue of separate property during coverture does not con¬ 
stitute community property, but to the extent an in¬ 
crease in value is due to the use of community funds, 
Industry, or labor it falls into the community. 

As a general rule, the natural enhancement in 
value of separate property during coverture does 
not constitute community property,-^ but to the ex¬ 
tent an increase in value is due to the use of com¬ 
munity funds, industry, or labor it falls into the 
community.^'^ The increased value of corporate 
stock owned separately remains separate property 
where the increase is due to the ordinary course of 
things,"^ and it remains separate property even 
though the efforts of the spouse as an officer of the 
corporation contribute to its enhancement where the 
husband is paid a reasonable salary as such officer.-® 
The increased value of animals, owned separately, 
by reason of weight, growth, etc., retains its char¬ 
acter of separate property.-^ 

c. Rents 

Rents derived from separate property are com¬ 
munity or separate property dependent on whether, 
in the particular Jurisdiction, fruits and profits of sep¬ 
arate property generally are community or separate 
property. 

Under the rule which obtains in some states that 


16. Nev.—Lake v. Bender, 4 P. 711, 

7 P. 74, 18 Nev. 361. 

17. U.S.—Seeber v. Randall, Wash., 
102 F. 215, 42 C.C.A. 272. 

18. Cal.—Seligman v. Seligman, 259 
P. 984, 85 Cal.App, 683. 

N.M.—^Katson v. Katson, 89 P.2d 524, 
43 N.M. 214. 

Necessity for hiring* ma-nager 

The statute providing that rents, 
issues, and profits from the separate 
estates of husband and wife shall be 
separate property contemplates that 
separate property shall have the di¬ 
rection of the owner, and does not 
intend that the owner must employ a 
manager to prevent rents, issues, and 
profits from becoming community 
property.—Katson v. Katson, supra. 
Profits from business see infra sub¬ 
division e of this section. 

19. Cal.—Seligman v. Seligman, 259 
P. 984, 85 Cal.App. 683. 

N.M.—^Katson v. Katson, 89 P.2d 524, 
43 N.M. 214. 

2 Q, Nev.—Barrett v. Franke, 208 P. 
435, 46 Nev. 170—Lake v. Bender, 4 
P. 711, 725, 728. 7 P. 74, 18 Nev. 
361. 

21. Nev.—Lake v. Bender, supra. 
Eight to devote time to own estate 
“After marriage it was defendant’s 
duty to support his wife, but he was 
under no legal obligation to accumu¬ 
late community property. He could 


attend to his separate estate and sup¬ 
port his family from that, if he was 
so inclined. If common property is 
acquired, the wife has her statuior> 
rights therein, but she has no vest¬ 
ed rights in or lien upon his time or 
labor. If he is indolent and barely 
supports the family, or if he spends 
his time in increasing his separate 
estate, instead of enriching the com¬ 
munity, her remedy is an appeal to 
his better nature. The law furnish¬ 
es no aid. And since the law gives 
to each spouse the rents, issues, and 
profits of his or her separate estate, 
it cannot be true that they become 
common property by reason, simply, 
of the marriage relation.”—^Lake v. 
Bender, supra. 

Separation of profits 

In the use of separate property for 
the purpose of gain, more or less la¬ 
bor or skill of one or both must al¬ 
ways be given no matter what the 
use may be; and yet the profits of 
property belong to the owner, and in 
ascertaining the party in whom the 
title rests, the statute provides no 
means of separating that which is 
the product of labor and skill from 
that which comes from the property 
a^lone.”—Lake v. Bender, supra. 

22. Tex.—^Hayden v. McMillan, 23 S. 

W. 430, 4 Tex.Civ.App. 479, 

31 C.J. P 31 note 60. 
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Products of soil see infra subdivision 
f of this section. 

23. U.S—Beals v. Fontenot, C.C.A. 
La., Ill F.2d 956, affirming, D.C., 
29 F.Supp. 602. 

La,—Sharp v. Zeller, 34 So. 129, 110 
La. 61—Bartoli v. Huguenard, 2 So. 
196, 39 La.Ann. 411, motion over¬ 
ruled 6 So. 30, 39 La.Ann. 411. 

Tex.—Stringfellow v. Sorrells, 18 S. 
W. 6S9, 82 Tex. 277—Oglesby v. 
Potts, Civ.App., 40 S.W.2d 815. 

Wash.—Conley v. Moe, 110 P.2d 172, 

7 Wash.2d 355, 133 A.L.R. 1089—In 
re Woodburn’s Estate, 66 P.2d 1138, 
190 Wash. 141. 

31 C.J. P 32 note 76. 

24. Cal.—In re Fellows’ Estate, 289 
P. 887, 106 Cal.App. 681. 

La.—Sharp v. Zeller, 34 So. 129, 110 
La. 61. 

Wash.—Conley v. Moe, 110 P.2d 172, 7 
Wash.2d 355, 133 A.L.R. 1089—In 
re Woodburn's Estate, 66 P.2d 1138, 
190 Wash. 141. 

25. U.S.—Scofield v. Weiss, C.C.A. 
Tex., 131 F.2d 631—Beals v. Fonte¬ 
not, C.C.A.La., Ill F.2d 956, af¬ 
firming. D.C.. 29 F.Supp. 602. 

26. U.S.—Scofield v. Weiss, C.C.A, 
Tex.. 131 F.2d 631. 

Wash.—In re Hebert's Estate, 14 P. 
2d 6. 169 Wash. 402. 

27. Tex.—Stringfellow v. Sorrells, 18 
S.W. 689, 82 Tex. 277. 
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the fruits and profits of separate property belong to 
the separate estate, rents derived from separate 
property are separate property.-^ On the other 
hand, under the rule that the fruits and issues of 
separate property fall into the community, rents are 
community property.-^ However, even under the 
latter rule, royalties or bonuses or a share of the 
produce paid on oil or gas leases for the privilege 
of removing and disposing of the oil or gas pro¬ 
duced on the land has been held not to fall into the 
community for the reason that the oil or gas is part 
of the corpus and its removal depletes the separate 
estate,20 “delay rentals” paid not for the priv¬ 
ilege of removing the oil but merely for additional 
time in which to utilize the land, and which accrue 
by the mere lapse of time like any other rent, fall 
into the community.si In a jurisdiction wherein the 
oil or gas produced is not considered as a portion 
of the corpus of the real property, the income de¬ 
rived from a lease of oil or gas producing land has 
been held to be community property.32 

d. Profits from Sales, Investments, and Busi¬ 
ness; Interest and Dividends 

As a general, but not an absolute, rule, a profit 


from the sale of separate property due to a natural 
enhancement in value of the property constitutes a 
part of the separate estate, and a profit due to the use 
of community funds, Industry, or labor falls into the 
community. Profits derived from separate investments 
and a separate business are community or separate 
dependent on whether in the particular jurisdiction 
fruits and Issues of separate property generally are 
community or separate property. Where profits are 
due In part to community contributions they may be 
apportioned between the community and separate es¬ 
tates. 

As a general, but not an absolute, rule, that part 
of the proceeds from the sale of separate property 
which represents a profit due to a natural enhance¬ 
ment in value of the property constitutes a part of 
the separate estate,*^ and that part of the proceeds 
which is due to the use of community funds, indus¬ 
try, or labor falls into the community.34 

In a jurisdiction in which the fruits and issues of 
separate property fall into the communit}', the lat¬ 
ter talces the profits of investments and reinvest¬ 
ments of separate property,35 and also the profits 
of business in which separate property is involved.26 
Profits of the wife in real estate speculation carried 


28. Cal.—Lewis v. Johns, 24 Cal. 98, 
85 Am.D. 49. 

N.M.—Katson v. Katson, 89 P.2d 524, 
43 N.M. 214, 

Wash.—Sievers v. Sievers, 119 P.2d 
668, 11 Wash. 2d 446—Toivonen v. 
Toivonen, 84 P.2d 128, 196 Wash. 
636—Rogers v. Joughin, 277 P. 9SS, 
152 Wash. 448. 

29- U.S.—Commissioner of Internal 
Revenue v. Skaggs, C.C.A.Tex., 122 
F.2d 721, certiorari denied Skaggs 
V. Commissioner of Internal Reve¬ 
nue, 62 S.Ct. 796, 315 U.S. 811, 86 
L.Ed. 1210—Commissioner of Inter¬ 
nal Revenue v. Wilson, C.C.A.Tex., 
76 P.2d 766. 

La.—Peters v. Klein, 109 So. 349, 
161 La. 664—Succession of Goll 
101 So. 263, 156 La. 910. 

Tex.—Hawkins v. Britton State Bank, 
52 S.W.2d 243, 122 Tex. 69—Gohl- 
man, Lester & Co. v. Whittle, 273 
S.W. 808, 114 Tex. 548, reversing. 
Civ.App., 254 S.W. 595—Savage Oil 
Co. V. Johnson, Civ.App., 141 S.W. 
2d 994, error dismissed, judgment 
correct—^Robbins v. Robbins, Civ. 
App., 125 S.W'.2d 666—Logan v. Lo¬ 
gan, Civ.App., 112 S.W.2d 515, error 
dismissed—^Wheeler v. Lee, Civ. 
App., 53 S.W.2d 648, set aside on 
other grounds Lee v. Wheeler, 84 
S.W.2d 695, 126 Tex. 15—^Willcutt 
V. Willcutt, App., 278 S.W. 236— 
Gardenhire v. Gardenhire, Civ.App 
258 S.W. 1077. * I 

II C.J. p 32^notes 85 [a], 86. 

ICouey paid for nse of a copyiig-ht J 
iwned by the wife constitutes com- 


• munity property.—Simmons v. Sikes, 
Tex.Civ.App., 56 S.W.2d 193, error 
I dismissed. 

Increase of realty as including rents 
Under Texas statutes providing 
that all property owned by spouse 
before marriage and property ac¬ 
quired after marriage by gift, de¬ 
vise, or descent, including “increase" 
of all lands thus acquired, should be 
separate property of spouse, “in¬ 
crease" did not include rents.—Com¬ 
missioner of Internal Revenue v. Wil¬ 
son, C.C.A.Tex., 76 F.2d 766. 

Xiease by husband as wife's agent 
Husband’s leasing of wife’s prop¬ 
erty as her agent is not case of prop¬ 
erty “under the administration" of 
husband and the rents belong to the 
wife’s separate estate.—Paul v. Ar- 
noult, 114 So. 706, 164 La. 841, revers¬ 
ing 7 La.App. 194, 

30. U.S.—Commissioner of Internal 
Revenue v. Wilson, C.C.A.Tex 76 
F.2d 766. 

Tex,—Stephens v. Stephens, Civ.App , 
292 S.W. 290. 

31. U.S.—Commissioner of Internal 
Revenue v, Wilson, C.C.A.Tex.. 76 
F.2d 766. 

32. U.S.—Crabb v. Commissioner of 
Internal Revenue, C.C.A.Tex., 119 . 
F.2d 772, case remanded 12l’p.2d 
1015, modified on other grounds 136 
F.2d 501. 

Okl.—Harmon v. Oklahoma Tax Com¬ 
mission, 118 P.2d 205, 189 Okl. 475. 

33. Cal,—^In re Barnes’ Estate, 17 P. 

2d 1046, 128 CaLApp. 489. 

1016 


, La.—Byrd v. Babin, 159 So. 718 181 
La. 466. 

Wash.—In re Hebert’s Estate, 14 P 
2d 6, 169 Wash. 402. 

31 C.J. p 34 note 29. 

“Increase” of realty, as used in the 
statute giving to the separate estate 
the increase" of its realty, includes 
the profits realized on a sale of such 
realty.—Cabell v. Menczer, Tex.Civ. 
App., 35 S.W. 206—Evans v. Purinton, 
34 S.W. 350, 12 Tex.Civ.App. 158. 

Sale of oil or gas lease 
^ Profits derived from the sale of an 
oil or gas lease separately owned are 
separate property.—Harmon v. Okla¬ 
homa Tax Commission, 118 P.2d 205 
189 Okl. 475. 

34. La.—Sharp v. Zeller, 34 So. 129, 
110 La. 61. 

31 C.J. p 34 note 31. 

35. Tex.—Brand v. Brand, Civ.App., 
102 S.W^.2d 310—^A. B. Richards 
Medicine Co. v. Jennings, Civ.App., 
283 SW. 296. 

31 C.J. p 33 note 8. 

36. La.—Charles Lob’s Sons v. Kar- 
nofsky, 148 So. 34, 177 La. 229, an¬ 
nulling, App., 144 So. 164—Magno¬ 
lia Petroleum Co. v. Crigler, App., 
12 So.2d 511. 

Tex.—Hardee v. Vincent, 147 S.W.2d 
1072, 136 Tex. 99, reversing, Civ. 
App., 127 S.W.2d 333—Gist v. Tses- 
melis, Civ.App., 153 S.W.2d 277, er¬ 
ror refused—Bullock v. Englert, 
Civ.App., 125 S.W.2d 663—Logan v. 
Logan, Civ.App., 112 S.W.2d 515, 
error dismissed—^Brittain y. O’Ban- 
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on as a business conducted by use of her separate 
money belong to the community.37 

In jurisdictions in which the fruits and issues of 
separate property go to the separate estate, the lat¬ 
ter takes the profits of investments and reinvest¬ 
ments of such property,38 and the profits of a busi¬ 
ness established by separate funds and conducted 
without appreciable community aid go to the sepa¬ 
rate estate.33 Where the community contributes to 
the earning of the profits, the entire profits do not 
necessarily become the separate property of the 
spouse whose separate property has been invested 
in the business,^® but the profits are apportioned be¬ 
tween the original separate property and the sub¬ 
sequent community contributions.^^ Such part of 
the profits as accrues from the use of the separate 
capital is the separate property of the spouse, ^2 ^nd 
this amounts at least to the usual interest on a long 
investment well secured and such part as is due 


to the personal activity, ability, and capacity of the 
community, including the owner’s earning capacity 
to which the community is entitled, is community 
property.Where the owner is paid a substantial 
salary for his eft'orts in the management of the busi¬ 
ness financed by him, the profits, exclusive of his 
salary, are his separate property.*^^ 

It has been held that, where the profits from in¬ 
vestments resulted mostly from the efforts of the 
community and the original investment was mingled 
with community property, the profits derived from 
the investments are to be administered as community 
property,^® and in like manner it has been held 
that, where the profits from a business result main¬ 
ly from the toil, energy, and talent of either or 
both spouses, they fall into the community, although 
the business is conducted to some extent with sepa¬ 
rate funds.'^'^ 

Interest and dividends. In a jurisdiction in which 


ion, Civ.App.. 56 S.W.2d 249, error 
dismissed—Schwethelm v. Schwet- 
helm, Civ.App., 1 S.W.2d 911. 

31 C.J. P 33 note 15. 

37. La.—Hellberg v. Hyland, 122 So. 
593, 168 La. 493. 

38. Cal.—Witaschek v. Witaschek, 
132 P.2d 600, 56 Cal.App.2d 277. 

31 C.J. p 33 note 12. 

39. U.S.—Eustace v. Lynch, C.C.A. 
Cal.. 80 F.2d 652. 

Cal.—Gray v. Perils, 245 P. 221, 76 
Cal.App. 511. 

31 C.J. p 34 note 17. 

Use of husband’s egnipment of insig¬ 
nificant value 

Fact that married woman, in con¬ 
ducting business owned by her, used 
some equipment of insignificant value 
owned by husband was held immate¬ 
rial on question whether profits were i 
community property.—Gray v. Perils, 
245 P. 221, 76 Cal.App. 511. 

40. Cal.—In re Gold, 151 P. 12. 170 

Cal. 621—In re McCarthy’s Estate, 
15 P.2d 223. 127 Cal.App. 80. 

41. Ariz.—In re Torrey’s Estate, 95 
P.2d 990, 54 Ariz. 369—Rundle v. 
Winters, 298 P. 929, 38 Ariz. 239. 

N.M.—Katson v. Katson, 89 P.2d 524. 

43 N.M. 214. 

31 C.J. p 34 note 22. 

Matters for consideration in appor¬ 
tioning profits 

Courts cannot fix the community 
interest of a husband and wife from 
a computation of possible increase of 
property originally held by one of 
the parties at date of marriage alone, 
but they must consider also the 
financial contribution of each, cooper¬ 
ative business activity, thrift and 
sacrifice, moral responsibility on 
which loans may have been obtained, 
and other values going into a com¬ 
munity aside from financial contribu¬ 


tion, as well as any agreement, ex¬ 
press or implied between the parties. 
—In re Sehabiague’s Estate, 119 P. 
2d 30. 47 Cal.App.2d 793. 

42. Ariz.—In re Torrey’s Estate, 95 
P.2d 990, 54 Ariz. 369. 

Cal.—Witaschek v. Witaschek, 132 P. 
2d 600, 56 CaLApp 2d 277—Van 

Camo V. Van Camp, 199 P. 885, 53 
Cal.App. 17. 

31 C.J. p 34 note 23. 

43. Cal.—Pereira v. Pereira, 103 P. 
488, 156 Cal. 1, 134 Am.S.R. 107, 23 
L.R.A.,N.S., 880—McDuff v. McDuff, 
191 P. 957, 48 CaLApp. 175. 

31 C.J. p 34 note 23. 

44. Ariz.—In re Torrey's Estate, 95 
P.2d 990, 54 Ariz. 369. 

Cal.—^^Vitaschek v. Witaschek, 132 P. 
2d 600, 56 Cal.App.2d 277—In re 
Caswell’s Estate, 288 P. 102, 105 
Cal.App. 475—Seligman v. Selig- 
man, 259 P. 984, So Cal.App. 6S3. 
31 C.J. p 34 note 25. 

Separation of capital from services 
Under California law, profits de¬ 
rived from business in which hus¬ 
band’s capital was invested should be 
separated from income derived from 
husband’s services in determining 
which is community property and 
which is separate property.—Shea v. 
Commissioner of Internal Revenue, 
C.C.A., 81 F.2d 937. 

45. Cal.—^Van Camp v. Van Camp, 
199 P. 885, 53 Cal.App. 17. 

Payment to both spouses for labor 
Income from a lease of hotel prop¬ 
erty owned separately by the wife 
was held separate property notwith¬ 
standing the income was mainly the 
product of the labor of both spouses, 
where evidence showed that spouses 
were paid for their services out of 
the income.—^Lincoln Fire Ins. Co. of 

1017 


New York v. Barnes, 88 P.2d S33, 53 
Anz. 264. 

Presumption as to value of services 
In determining what part of prop¬ 
erty derived from capital and serv¬ 
ices of the husband is his separate 
property and what part community, 
it will be presumed in the absence 
of evidence of the value of his serv¬ 
ices that the salary paid to him rep¬ 
resented the reasonable value of such 
services —Katson v. Katson, 89 P.2d 
524, 43 N.M. 214. 

46. Wash.—In re Buchanan, 154 P. 
129, 89 Wash. 172. 

Effect of intermingling community 
and separate property generally see 
infra § 495. 

47. Nev.—Lake v. Bender, 4 P. 711, 7 
P. 74, 18 Nev. 361. 

Wash.—Salisbury v. Meeker, 277 P. 
376, 152 Wash. 146—Greene v. Lev¬ 
inson, 212 P. 569. 123 Wash. 370, 
certiorari denied Levinson v. 
Greene, 43 S.Ct. 525, 262 U.S. 750, 
67 L.Ed. 1214 and Manhattan Inv. 
Co. V. Greene, 43 S.Ct. 525, 262 U.S. 

I 750, 67 L.Ed. 1214. 

Restaurant business 

The inherent nature of the restau¬ 
rant business is such that its suc¬ 
cess is generally due to management, 
and hence whatever income accrued 
after marriage from restaurants 
which belonged to husband at time 
of marriage belonged to the commu¬ 
nity.—In re Torrey’s Estate, 95 P.2d 
990, 54 Ariz. 369. 

Industry and intermingled in 

management of business 
If the husband intermingles his 
industry and skill with that of his 
wife in the management of the wife’s 
separate business, without any agree¬ 
ment for compensation, the profits 
arising from the business are com- 
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the fruits and issues of separate property fall into 
the community, the latter takes the interest received 
for the loan of separate funds^^ or dividends re¬ 
ceived from corporate stock separately owned.'^^ 
The opposite rule obtains where the fruits and is¬ 
sues of separate property go to the separate estate 
and the separate estate takes the interest received 
for the loan of separate funds,or dividends re¬ 
ceived from corporate stock separately owned, 
even though the dividends are the result of success¬ 
ful management by the spouse who is paid a salary 

by the corporation.52 

Spoicses living separate and apart. Under ex¬ 
press statutory provisions the earnings of a wife liv¬ 
ing separate and apart from her husband and car¬ 
rying on a business separate from him are her sep¬ 
arate property,53 but the wife must be actually liv¬ 
ing separate and apart and the mere fact that she 
carries on a separate and independent business is 
not sufficient.54 

e. Products of Soil; Crops; Timber 

Ordinarily products of the soil are community or 
separate property, dependent on whether, in the par¬ 
ticular jurisdiction, fruits and profits of separate prop¬ 
erty generally are commutnity or separate property. 

In jurisdictions where the fruits and profits of 
separate property go to the separate estate, the 
spontaneous growth and products of land clearly 
belong to the separate estate,and the same is held 
of products of the soil wrung from it by industry, 
or by the joint efforts of husband and wife,®® at 
least where it is impossible to determine what part 
of the value of the crop comes from the land and 
what part from labor.^^ 

In jurisdictions, which follow the rule that the 


fruits and issues of separate property fall into the 
community, it is a general rule that crops gro^t-n 
on separate property belong to the community,58 at 
least where the crops are produced by industry or 
by the joint efforts of the spouses,®® even though the 
statute provides that the “increase” of separate 
realty shall be separate property.®® Likewise it 
has been held that lumber sawed at a mill owned 
separately from logs cut from separate realty fall 
into the community.®! So also timber growing on 
a wife’s land belongs to the community.®® A stat¬ 
ute giving to the wife the sole management, control, 
and disposition of her separate property during mar¬ 
riage does not change the rule that the crops grown 
on the separate property of the wife are community 
property.®® Under a statute providing that the prof¬ 
its of the wife’s separate property administered by 
her are her separate property, the fruits and profits 
of a farm separately owned and administered by the 
wife are her separate properly,®! notwithstanding 
the husband has contributed his services in mak¬ 
ing the crops.®® 


f. Increase of Anima.7.g 


Ordrnarily, the increase of animals owned separate- 
ly are community or separate property dependent on 
whether, in the particular Jurisdiction, fruits and is¬ 
sues of separate property generally are community or 
separate property. 


As a general rule, in jurisdictions where the 
fruits and issues of separate property belong to the 
separate estate, the progeny or offspring of animals 
owned separately are separate property,66 and in 
jurisdictions where the fruits and issues of separate 
property fall into the community, the progeny of 
animals owned separately constitute community 


munity property.—Toungrp'orth v, 

Jewell, 15 Nev. 45. 

4B. Tex.—Cruse v. Archer, Civ.App., 
153 S.W.2d 679—^Willcutt v. Will- 
cutt, Civ.App., 27S S.W. 236. 

31 C.J. p 33 note 9. 

49. U.S.—Scofield v. Weiss. C.C.A 
Tex., 131 P.2d 631. 

50. Cal.—Makeig v. United Security 
Bank & Trust Co., 296 P. 673 112 
CaLApp. 138. 

31 C.J. p 33 note 13. 

XTotes held in joint tenancy 
That notes were held by spouses in 
joint tenancy sustained finding that 
interest paid was likewise joint ten¬ 
ancy property.—In re Kessler. 17 P 2d 
117. 217 Cal. 32. 


51. Cal.—Van Camp v. Van Camp 
199 P. 885, 53 Cal.App. 17 . 

Wash.—Mutual Ben. Life Ins. Co v. 
Lundquist, 248 P. 808. 140 Wash! 
345. 


52. Cal.—Van Camp v. Van Camp, 
199 P. 885, 53 Cal.App. 17. 

53. La.—Small v. McNeely, App.. 195 
So. 649. 

54. La.—Houghton v. Hall, 148 So. 
37, 177 La. 237—Small v. McNeely, 
App„ 195 So. 649. 

55. Cal.—In re Pepper, 112 P. 62, 158 
Cal. 619, 31 L.R.A.,N.S., 1092. * 

31 C.J. p 32 note 89. 

56. U.S.—Seeber v. Randall, Wash., i 
102 F. 215, 42 C.C.A. 272. 

I 31 C.J. p 32 note 90. 

57. Cal.—In re Barnes* Estate 17 P 
2d 1046, 128 CaLApp. 489. 

58. Tex.—Hanks v. Leslie, Civ.App., 
159 S.W. 1056. 

31 C.J. p 33 note 93. 

59. Tex. First Nat. Bank v. Davis, 
Com.App., 5 S.W.2d 753—Krause v! 
Kessler, Civ.App., 112 S.W.2d 342— 
Gohlman, Lester & Co. v. Whittle, 
Civ.App., 254 S.W. 595, reversed on 
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other grounds 273 S.W. 808 114 
Tex. 548. 

60. Tex.—Carr v. Tucker, 42 Tex. 
330. 

31 C.J. p 33 note 94. 

61. Tex.—White v. Lynch, 26 Tex. 
195. 

31 C.J. p 33 note 95. 

62. Tex.—Holland v. Seward, 1 Tex. 
A.Civ.Cas. § 944. 

63. Tex.—Plamview First Nat. Bank 
V. McWhorter, Civ.App., 179 S.W. 

I 1147. 

64. La.—Hill v. Abell, 5 La.App. 497. 

65. La.—^Hill V. Abell, supra. 

66. U.S.—^Nez Perce Bank v. Pindel, 
Idaho, 193 F. 917, 113 C.C.A. 545. 

Cal.—^Lewis v. Johns, 24 Cal. 98, 85 
Am.D. 49. 

Wash.—Blankenship v. Knox, 178 P. 
629, 105 Wash.- 416—^Harris v. Van 
de Vanter, 50 P. 50, 17 Wash. 489. 
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property,®’’ in so far as such progeny come into ex¬ 
istence during the life of the community.®* 

g. Improvements 

As a general rule, in the absence of a statute or 
an agreement to the contrary, the title to improve¬ 
ments piaced on separate property follows the land- 

As a general rule, when the separate funds of the 
other spouse,or the communit}' funds'*^ or labor 
of the other spouse,are expended in improvements 
on the separate property of one of the spouses, the 
title to the improvements follows the land, in the 
absence of a special statute'^2 or a specific agree¬ 
ment'^^ to the contrary, unless the equities of the 
situation require otherwise,'^^ as where money is put 
into improvements to defraud creditors,'*5 or where 
the husband, for the purpose of depriving his wife 
of her interest in the community property, uses com¬ 
munity funds to improve his separate property.76 
However, even though title to the improvements 


may follow the land reimbursement may be had 
and the equities of the parties ma\’ be balanced by 
mutual credits and debits between the several es¬ 
tates involved, as discussed infra § 510. 

Improvements made on the separate property of 
the spouse with the use of his separate funds are 
separate property.**" 

§ 480. Purchased Property 

A broad general rule may be stated that proper¬ 
ty purchased by either husband or wife during the 
existence of the community is community property, but 
this rule is subject to qualifications, and ordinarily the 
determinative consideration is whether the purchase 
was made with community or with separate funds. 

As a counterpart of the broad rule that all prop¬ 
erty acquired by husband or wife during marriage 
is a part of the community, as stated supra § 471, 
a similarly broad rule may be stated that property 
purchased by either husband or wife during the ex¬ 
istence of the community is community property,*^ 


67. Tex.—^Eastham v. Jones, Civ. 
App., 236 S.W. 139. 

31 C.J. P 33 note 1. 

Contract or gift affecting increase of 
animals see infra § 496. 

68. Tex.—Jordan v. Marcantell, Civ. 
App., 147 S.W. 357. 

Increase after termination of the 
community is considered infra § 
559. 

69. Ariz.—Brown v. Brown, 119 P.2d 
938, 940, 58 Ariz. 333, quoting Cor¬ 
pus Juris —Lovin v. Woodward, 40 
P.2d 102, 45 Ariz. 105—^Ammerman 
V. Crozier, 291 P. 995, 37 Ariz. 181, 
quoting Corpus Juris. 

Cal.—Holtze v. Holtze, 42 P.2d 323, 2 
Cal.2d 566—^Walsh v. Walsh, 133 P. 
2d 416, 56 Cal.App.2d 801—Spreng 
V. Spreng, 6 P.2d 104, 119 Cal.App. 
155 — Smith V. Smith, 191 P. 60, 47 
Cal.App. 650. 

Tex.—Miller v. Miller, Civ.App., 131 
S.W.2d 245—^White v. Hebberd, Civ. 
App., 89 S.W.2d 482—Poxworth-Gal- 
braith Lumber Co. v. Thorp, Civ. 
App., 86 S.W. 2d 644—Pellum v. 
Fleming, Civ.App., 283 S.W, 531, 
error refused Fleming v. Pellum, 
287 S.W. 492, 116 Tex. 130. 

Wash.—W. T. Rawleigh Co. v. Mc¬ 
Leod, 275 P. 700, 151 Wash. 221, 64 
A.L.R. 238—^In re Hart’s Estate, 
271 P. 886, 889, 149 Wash. 600, 
quoting Corpus Juris. 

31 C.J. p 34 note 33. 

70. U.S.—Commissioner of Internal 

Revenue v. Burke, C.C.A., 62 P.2d 
7 , 10, quoting Corpus Juris — 

Grimes v. Grimes, D.C.Nev., 52 P.2d 
171. 

Ariz.—Brown v. Brown, 119 P.2d 938, 
58 Ariz. 333—Lovin v. Woodward, 
40 P.2d 102, 45 Ariz. 105—^Horton v. 
Horton. 278 P. 370, 35 Ariz. 378. 

Cal.—Wheeland v. Rodgers, 124 P.2d 


816, 20 Cal.2d 21S—Dunn v. Mullan. i 
296 P. 604, 211 Cal. 5S3, 77 A.L.P^ 1 
1015—Walsh V. Walsh, 133 P.2d) 
416, 56 CaLApp. SOI—Spreng v. i 
Spreng, 6 P.2d 104. 119 Cal.App.! 
155—Seligman v. Seligman, 259 P. i 
9S4, 85 CaLApp. 6SS—Smith v. | 

Smith, 191 P. 60, 47 Cal.App. 650. 
La.—Peters v. Klein, 109 So. 349, 161 
La. 664—Succession of Goll, 101 So. : 
263, 156 La. 910. 

Tex.—Miller v. Miller, Civ.App., 131 
S.W.2d 245—White v. Hebberd, Civ. 
App., 89 S.W.2d 4S2—Pellum v. 
Fleming, Civ.App., 2S3 S.W. 531, er¬ 
ror refused Fleming v. Pellum, 2S7 
S.W. 492. 116 Tex. 130. 

Wash.—Federal Land Bank of Spo¬ 
kane V. Schidleman, 75 P.2d 1010, 
193 Wash. 435—Merritt v. Xewkirk, 
285 P. 442, 155 Wash, 517—W. T. 
Rawleigh Co. v. McLeod, 275 P. 700, 
151 Wash. 221, 64 A.L.R. 238. 

31 C.J. P 34 note 34. 

71. Ariz.—^Ammerman v. Crozier, 291 
P. 995, 37 Ariz. 181—Horton v. 
Horton, 278 P. 370. 35 Ariz. 37S. 

Cal.—^Holtze v. Holtze, 42 P.2d 323, 

2 Cal.2d 566. 

72. Puerto Rico.— Matheu v. Murillo, 
25 Puerto Rico 304. 

31 C.J. P 34 note 34 [c], [d]. 

73. Ariz.—Brown v. Brown, 119 P.2d 
938, 58 Ariz, 333. 

Cal.— Wheeland v. Rodgers, 124 P.2d 
816 20 Cal.2d 218—Spreng v. 

Spreng. 6 P.2d 104, 119 Cal.App. 
155. 

Wash.— Merritt v. Newkirk, 285 P. 
442, 155 Wash. 517. 

Agreement must he clear and in no 
uncertain terms.—Walsh v. Walsh. 
133 P.2d 416, 56 Cal.App. 801. 
Post-nuptial agreements as to char¬ 
acter of property generally see in¬ 
fra § 496. 


74. Wash.—Merritt v. Newkirk, 2S5 
P. 442, 155 Wash. 517. 

75. Cal.—Seligman v. Seligman, 259 
P. 9S4, 85 CaLApp. 6S3. 

76. Cal.—Seligman v. Seligman, su¬ 
pra. 

Necessity for wife’s consent 
Community funds applied by the 
husband to the improvement of his 
separate property without his wife’s 
consent do not merge in his separate 
property.—In re Chandler’s Estate, 
297 P. 636, 112 CaLApp. 601. rehear¬ 
ing denied 299 P. 110, 113 CaLApp. 
630—Provost v. Provost, 283 P. 842, 
102 CaLApp. 775, followed in 2S3 P. 
S45, 102 CaLApp. 798. 

77. Ariz.—Brown v. Brown, 119 P.2d 
93S, 58 Ariz. 333. 

Cal.—Seligman v. Seligman, 259 P. 

984, 85 CaLApp. 6S3. 

La.—^3kIackenroth v. Pelke, 132 So. 
365, 171 La. 842. 

Wash.—Glaze v. Pullman State Bank, 
157 P. 4SS, 91 Wash. 1S7. 

78. Alaska.—Ellis v. Ellis, S Alaska 
373. 

Cal.—Williamson v. Kinney, 125 P.2d 
920, 52 CaLApp.2d 98. 

La.—Sanderson v. Frost, 3 So.2d 626, 
198 La. 295—Smith v. Gloyd, 162 
So. 617, 182 La. 770 —Whittington 
V. Heirs of Pegues, 115 So. 441, 165 
La. 151—KiUredge v. Grau, 103 So. 
723, 158 La. 154—^Rodriguez v. Suc¬ 
cession of McFettndge, 100 So. 68, 
156 La. Ill—Moore v. Pitre, 90 So. 
252, 149 La. 910—Carlton v. Durr, 
120 So. 124, 9 La.App. 269. 

In re Wilson’s Estate, 53 P.2d 
339, 56 Nev. 353, rehearing denied 
56 P.2d 1207, 56 Nev. 500. 

Tex.— Brand v. Brand. Civ.App., 102 
S.W.2d 310. 

31 C.J. P 36 note 60. 
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but this rule is subject to a qualification where the 
purchase is made with separate funds, as discussed 
infra § 482. Ordinarily the determinative consider¬ 
ation in any case is whether the purchase was made 
with community or with separate funds,79 but ev¬ 
idence of other factors or circumstances may de¬ 
prive this consideration of its controlling effect as 
considered infra §§ 488-496, and in some jurisdic¬ 
tions the giving of separate funds is not alone suffi¬ 
cient to cast the property received therefor into the 
^parate estate of the spouse, as considered infra § 

Fiends brought from another state. Where prop¬ 
erty is purchased with funds brought from another 
state, the case is merely one of mutation of property 
which has already been classified as community or 

separate by the laws of another state, as discussed 
supra § 466. 

§ 481. - Community Property as Consid- 

eration 

fundsTr!!'™’ PUfchased with community 

Tunds IS community property. ^ 


41 


c.J.s. 


Trader Spanish law in force in the 
Plondas at the time that those prov¬ 
inces were ceded by Spain to United 
States, property purchased during the 
existence of the marriage relation 
were deemed to be common, and to be 
the property of the marital partner¬ 
ship.—Commodores Point Terminal 
Co. V. Hudnall, D.C.Fla., 2S3 P. 150. 

Payment with negotiable instrument 
(1) When a man buys property by 
means of a contract purporting to 
be an act of sale, his paying the price 
with a negotiable or transferable in¬ 
strument instead of cash does not 
make the transaction an “act of ex¬ 
change” so as to prevent property 
received from being community prop- 
erty. Smith v. Gloyd, 162 So. 617 
1S2 La. 770—Kittredge v. Grau 103 
So. 723, 158 La. 154. 

(2) If wife had acquired corpo¬ 
rate stock during the community giv¬ 
ing her note for purchase price 
stock would have been community 
property.—Cox v. Cox, 190 So 401 
193 La. 268. ' 

Presumptions as to character of prop¬ 
erty see infra § 489. 

79. Cal.—^Phelps v. Davies, 14 p.2d 
922, 126 Cal.App. 419—In re Bar- 
reiro’s Estate, 261 p. 509 . 86 Gal 
App. 764. 

Nev.—In re Wilson's Estate, 53 P 2d 
339, 343, 56 Nev. 353, quoting Cor- 
pim Juris, and rehearing denied 56 
P.2d 1207, 56 Nev. 500. 

Tex.—Sparks v. Humble Oil & Refin¬ 
ing Co., Civ.App., 129 S.W.2d 468 
error refused. * 


Generally, property purchased with comm,, ■ 
funds follows the classification of the consider? 
tion,30 unless particular factors establishing W 
character as separate or effecting a transmutation 
are present, as discussed infra §§ 488-496. Thu 
a general rule, property purchased with funds d? 
rived from the earnings of a husband or wifesi 
or from the increase or profits of other property’s: 
falls into the community where the funds them 
selves constitute community property. The fact t^I 
one member of the community objects to the nur 
chase of property by the other with communin’ 
unds will not make the property acquired the sen 
arate property of the one making the investment.^ 

Property purchased with borrowed money is 
sidered infra § 483. 

§ 482. — Separate Property as Considera- 
tion 

As 3 . general but not absolute mii* rkpnnA..a. 

Chased by either speuse by means of his or hTr LT 
arate property will be separate. 

Generally, in the absence of a statute or a valid 


Wash.—Merritt v. Newkirk, 285 P 
442, 155 Wash. 517. 


80 . Ariz.—Wilson v. Sullivan, 206 P. 
222, 24 Ariz. 124. 

Cal.—In re Jolly’s Estate, 238 P. 
353, 196 Cal. 547—In re Barnes' 
Estate, 17 P.2d 1046, 128 Cal.App. 
489—Stephenson v. Brand, 10 P. 2 d 
476, 112 Cal.App. 543. 

La.—Cox V. Cox, 190 So. 401, 193 La. 
268—Miller v. Miller, 107 So 702 
160 La. 936—Fontenot v. Stark! 
App., 185 So. 77—McQueen v. Palm¬ 
er, App., 155 So. 264—Goldman v. 
Sugar Bros. Co., 8 La.App. 562— 
Sissung V. North River Ins. Co. of 
N. T., 5 La.App. 123—Barber v 
Thomas, 4 La.App. 631. 

Tex.—McCoy v. Texon Royalty Co 
Civ.App., 124 S.W.2d 877, error dis¬ 
missed, judgment correct—Moss v. 
Reverra, Civ.App., 40 S.W.2d 854— 
Janes v. Gulf Production Co., Civ. 
App., 15 S.W.2d 1102 , error refused 
Purche v. Sailer, Civ.App., 8 S.W. 
2d 334, reversed on other grounds 
Sailer v. Purche, Com.App., 22 S 
W.2d 1065—Burruss v. Murphey,’ 
Civ App., 5 S.W.2d 612-Miller v. 

Miller, Civ.App., 285 S.W. 837_ 

Ralls V. Ralls, Civ.App., 256 S.W. 
688 . 

Wash. Sievers v. Sievers, 119 P. 2 d 
668 , 11 Wash.2d 446—Jones *v. 

Duke, 275 P. 72, 151 Wash. 108. 

31 C.J. p 37 note 72. 

Clothing of wife, paid for by hus¬ 
band. belongs to community.—Munch 
v^ Central Laundry Co., 2 La.App. 


Purchase of separate property of 
spouse 

If community funds are used to 
purchase the separate property of 
either husband or wife, such prop¬ 
erty will become community proper- 
ty. McDonald v. Lambert, 85 P 2 d 
78, 43 N.M. 27, 120 A.L.R. 250. 

81 . Cal.—McDaniel v. McDaniel, 25 
P.2d 843, 134 Cal.App. 597—Steere 

589 

Nev.—Youngworth v. Jewell, 15 Nev. 
45. 

Tex.—Watson v. Morgan, Civ.App., 91 
S.W.2d 1133, error dismissed—First 
Nat. Bank v. Anderson, Civ.App., 
70 S.W. 2 d 290, error dismissed— 
Carter v. Barnes, Civ.App., I 6 S.W. 
2d 136, reversed on other grounds, 
Com.App., 25 S.W.2d 606—Freeman 
v. Pierce, Civ.App., 250 S.W. 778. 

31 C.J. p 37 note 74. 

82. La.—Barnes v. Thompson, 98 So. 
657, 154 La. 1036. 

Tex. Gardenhire v. Gardenhire, Civ. 

App., 258 S.W. 1077. 

31 C.J. p 37 note 76, p 39 note 96. 
Payment from curxrent receipts of un¬ 
profitable business 
Home acquired during coverture 
and paid for within year after mar¬ 
riage from current profits of hus¬ 
band’s business became community 
property, although prior or subse¬ 
quent losses rendered year's busi¬ 
ness unprofitable.—Schwethelm v. 
Schwethelm, Tex.Civ.App., 1 S.W.2d 
911. 

83. Wash.—Baker v. Murrey, 138 P. 
390, 78 Wash. 241. 
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agreement to the contrary, property purchased by 
either spouse by means of his or her separate prop¬ 
erty will be separate.S^ In some jurisdictions, the 
mere fact that the consideration moves from the 
separate estate makes the purchased property sep¬ 
arate. In others, this alone is not always sufficient 
to prevent the property from falling into the com¬ 
munity; and, under a statute providing specifically 
that property acquired during marriage by purchase 
or in other similar way shall belong to the com¬ 
munity, a rule has been developed that, prima facie, 
property purchased during marriage falls into the 
community even where the consideration comes 
from separate estate as considered infra § 489. 
Such a statute does not necessarily cast property 
purchased with separate funds of either the hus¬ 
band or the wife into the community,^^ but the 
spouse purchasing the property must strictly pursue 
the course prescribed by the decisions whereby the 
exception has been ingrafted on the textual provi¬ 
sions of the statute.^^ In order that the husband 
may hold as his own property purchased with sep¬ 


arate funds, he must, in the act of purchase, declare 
that the acquisition is with his separate funds for 
his individual account,®" or, in the purchase of real¬ 
ty, the deed must contain a recital that the purchase 
if. made with his separate funds, as discussed infra 
§ 492; and in order that a wife may hold as her 
separate estate property purchased with her sepa¬ 
rate funds, three requisites are necessary: (1) The 
separate character of the funds constituting the con¬ 
sideration. (2) The separate administration by her 
of such funds. (3) The purchase by her in her 
own name.®® 

Where property purchased with separate funds is 
held to be separate, it is not regarded as an original 
acquisition, but as the same property in a changed 
form, its original character as separate being thus 
preserved.®® 

Profits or proceeds of separate property. In any 
case where property purchased with separate funds 
will be separate, property purchased with the pro¬ 
ceeds of a prior sale of separate property will be 
separate,®® and in like manner property' purchased 


84. Ariz.—Lincoln Fire Ins. Co. of 
New York v. Barnes, 88 P.2d 533. 
53 Ariz. 264—Horton v. Horton, 278 
P. 370, 371, 35 Ariz. 378, citing Cor¬ 
pus Juris. 

La—Blake & Zeagler v. Hackney, 1 
La.App. 558. 

N.M.—Katson v. Katson, 89 P.2d 524, 
43 N.M. 214. 

Tex.—Gleich v. Bongio, 99 S.W.2d 
881, 128 Tex. 606, reversing Bongio 
V. Gleich, Civ.App., 71 S,W.2d 291 
—Lee V. Wheeler, 84 S.W,2d 695, 
126 Tex. 15, setting aside Wheeler 

V. Lee, Civ.App., 53 S.W.2d 648— 
Taylor v. Hollingsworth, Civ.App., 
169 S.W.2d 519—Price v. Service 
Bureau, Civ.App., 165 S.W.2d 794— 
McDonnell v. Miller, Civ.App., 133 
S.W.2d 142—Sparks v. Humble Oil 
& Refining Co., Civ.App., 129 S.W.2d 
468, error refused—Estrada v. 
Reed, Civ.App., 98 S.W.2d 1042, er¬ 
ror refused—Mayor v. Breeding, 
Civ.App., 24 S.W'.2d 542, error re¬ 
fused—City of Ennis v. Telfair, 
Civ.App., 22 S.W.2d 327—Minter v. 
Pounds, Civ.App., 3 S.W.2d 830, af¬ 
firmed in part and reversed in part 
on other grounds Pounds v. Min¬ 
ter, Com.App., 13 S.W.2d 351— 
Douglas V. Smith, Civ.App., 297 S. 

W. 767—Penman v. Blount, Civ. 
App., 264 S.W. 169—Sabinal Nat. 
Bank v. Cunningham, Civ.App., 256 
S.W. 317—Ferguson v. Kuehn, Civ. 
App., 246 S.W. 674—Stewart v. 
Marshburn, Civ.App., 240 S.W. 331, 
affirmed Marshburn v. Stewart, 254 
S.W. 942, 256 S.W. 575, 260 S.W. 
565, 113 Tex. 507. 

Wash.—Sievers v. Sievers, 119 P.2d 
668. 11 Wash.2d 446—Scott v. Cur¬ 
rie, 109 P.2d 526, 7 Wash.2d 301— 


In re Binge’s Estate, 105 P.2d 689, | 
5 Wash.2d 446—Merritt v. Newkirk, i 
285 P. 442, 155 Wash. 517—Rogers I 
V. Joughin, 277 P. 988, 152 Wash.; 
448—Riverside Finance Co. v. Grif- • 
filth, 248 P. 786, 140 Wash. 322—In j 
re Sanderson’s Estate, 203 P. 75, i 
118 Wash. 250. 

31 C.J. p 26 note 97 [a]-[c], p 37 note 
78. j 

Property purchased with wife’s | 
earnings is her separate property j 
where the earnings, either because' 
of a gift thereof by her husband or 
because she lives separate from him, 
are her separate property.—In re Wil¬ 
son’s Estate,. 53 P.2d 339, 56 Nev. 353, 
rehearing denied 56 P-2d 1207, 56 Nev. 
500. 

85. La.—Marlatt v. Citizens’ State 
Bank & Trust Co., 156 So. 426, 180 
La. 387—Miller v. Miller, 107 So. 
702, 160 La. 936—Howard v. Ingle, 
App., ISO So. 248. 

31 C.J. p 38 notes 82, 84, p 39 notes 
89, 90. 

86. La.—Peters v. Klein, 109 So. 349, 
161 La. 664—Kittredge v. Grau, 103 
So. 723, 158 La. 154—Succession of 
Goll, 101 So. 263, 156 La 910— 
Magnolia Petroleum Co. v. Crigler, 
App., 12 So.2d 511—Howard v. In¬ 
gle, App., ISO So. 248—First Nat. 
Bank of Coreil, App., 145 So. 395, 
and amended on other grounds 149 
So. 326—Carlton v, Durr, 120 So. 
124, 9 La.App. 269. 

31 C.J. P 38 note 83. 

Share of father’s estate as consider¬ 
ation 

Property conveyed by deed from 
father to son for recited considera¬ 
tion of one thousand five hundred 
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dollars was held an asset of com¬ 
munity and not son’s separate prop¬ 
erty, notwithstanding son did not pay 
the one thousand five hundred dol¬ 
lars and that such amount was de¬ 
ducted from his share of father’s es¬ 
tate.—Adkins V. Cason, La-.^ipp., 170 
So. 366. 

87. La—Rodriguez v. Succession of 
McFettridge, 100 So. 68, 156 La. 
Ill—Sharp v. Zeller, 34 So. 129, 110 
La. 61. ' 

31 C.J. p 39 note 90. 

83. La.—Houghton v. Hall, 148 So. 
37, 177 La. 237—Magnolia Petro¬ 
leum Co. V. Crigler, App., 12 So.2d 
511—Smith V. Brock, App., 200 So. 
342—Drewett v. Carnahan, App., 
183 So. 103—McGill v. Urban, 120 
So. 408, 10 LaApp. 82—Carlton v. 
Durr, 120 So. 124, 9 LaApp. 269. 

31 C.J. p 38 notes 85-87. 

Necessity for proof see infra § 490 a. 
Necessity and effect of recitals in 
deed see infra § 492. 

89. Cal.—Melvin v. Carl, 4 P.2d 954, 
118 Cal.App. 249. 

Tex.—Frazier Jelke & Co. v. Chap¬ 
man Minerals Corporation, Civ. 
App., 149 S.W.2d 1101, error dis¬ 
missed, judgment correct. 

31 C.J. p 39 note 92. 

Mutations of form as affecting char¬ 
acter of property generally see in¬ 
fra § 495. 

Tracing mutations of form see in¬ 
fra § 490. 

90. Cal.—Chamberlain v. Chamber- 
lain, 38 P.2d 790, 2 Cal.App.2d 684— 
In re Barnes’ Estate, 17 P.2d 1046, 
128 CaLApp. 489. 

La.—Marlatt v. Citizens’ State Bank 
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with the rents and profits of separate property will 
be separate where such rents and profits fall into 
the separate estate.®^ 

The purchase of property with borrowed money 
is considered infra § 483. 

§ 483. - Property Purchased on Credit or 

with Borrowed Money 

Generally property purchased wholly or partially on 
credit during coverture is commipnity property, except 
to the extent that separate funds or the separate cred¬ 
it of a spouse with separate means reasonably suffi¬ 
cient to meet the deferred payments assists in the 
purchase. Property purchased with borrowed money 
ordinarily follows the same classification as the mon¬ 
ey. The nature of the funds which subsequently sat¬ 
isfy the obligation does not change the character of 
the property as community or separate. 

Ordinarily, property purchased on the credit of 
the community is community property,^2 and if the 
down payment is made with separate funds, the 
property is community to the extent the community 
is obligated to pay the deferred payment and sepa¬ 
rate to the extent the original payment was made 
with separate funds.^S Likewise, as a general rule, 
in the absence of a pledge or mortgage of separate 
property, property purchased on credit by either 


spouse belongs to the community,94 but to such ex¬ 
tent as a spouse may borrow money on the credit 
of separate property, as discussed supra § 471 b, sep¬ 
arate prof)erty may also be purchased on such cred- 
it,95 the limit of the separate credit accorded in such 
cases being determined with reference to the pos¬ 
session of separate means reasonably sufficient to 
meet the deferred payments.96 A fortiori, a sepa¬ 
rate purchase on credit will be sustained to such 
extent as the deferred payments are secured by a 
specific lien on separate property.97 So property 
purchased by a married woman for her own separate 
estate, where she pays a portion of the purchase 
price from her separate funds and executes a mort¬ 
gage as her separate obligation to secure the bal¬ 
ance, is separate,98 this is so where she makes a 
cash payment with her separate funds and executes 
lien notes for the balance,99 although the husband 
joins in the note and mortgage,^ or notes for de¬ 
ferred payments,^ or notes secured by the lien.3 
However, it has also been held that, where at the 
time of the purchase husband and wife unite in a 
note secured by a mortgage to their grantor as a 
part of the purchase price, or pay the balance by 
note signed by the husband and wife, the property 
is community to the extent that the note and mort- 


& Trust Co., 156 So. 426, 180 La. 
387. 

Nev.—Barrett v. Franke, 208 P, 435, 
46 Nev. 170. 

Tex.—Frazier Jelke & Co. v. Chap¬ 
man Minerals Corporation, Civ.App. 
149 S.W.2d 1101, error dismissed, 
judgment correct—Gillespie v. Gil¬ 
lespie, Civ.App., 110 S.W.2d 89, er¬ 
ror dismissed. 

31 C.J. p 39 note 94. 

Transmutation of character of prop¬ 
erty see infra §§ 494-500. 

91. U.S.—Grimes v. Grimes, D.C. 
Nev., 52 F.2d 171. 

Cal.—Birkhauser v. Ross, 283 P. 866, 
102 Cal.App. 582. 

Wash.—In re Binge’s Estate, 105 P. 

2d 689, 5 Wash.2d 446. 

31 C.J. p 39 note 95. 

Effect of contrihutions to community 
hy other spouse 

Even if wife made contributions to 
the community, by such contributions 
she did not acquire any interest in 
land purchased with husband’s sepa¬ 
rate funds and with rents, issues, and 
profits from his separate property.— 
In re Binge’s Estate, supra. 

92. Te?.—^Rosenbaum v. Texas Bldg. 
& Mortg. Co., 167 S.W'.2d 506, 140 
Tex. 325, affirming Texas Bldg. & 
Mortg. Co. V. Rosenbaum, Civ.App., 
159 S.W.2d 554—Gleich v. Bongio. 
99 S.W.2d 881, 128 Tex. 606, revers¬ 
ing Bongio V. Gleich. Civ.App., 71 
S.W.2d 291—Boyd v. Orr, Civ.App., 
170 S.W^.2d 829—^Aman v. Cox, Civ, 


App., 164 S.W.2d 744—Lusk v. Par¬ 
mer, Civ.App., 87 S.W.2d 790. 
Inteutiou as affecting status 
Mere intention of husband and wife 
cannot convert property purchased 
with community obligation into sepa¬ 
rate estate of either spouse, but to 
accomplish that purpose, vendor must 
have agreed with one spouse to look 
only to his or her separate estate for 
satisfaction of deferred payments.— 
Gleich V. Bongio, 99 S.W.2d 881, 128 
Tex. 606, reversing Bongio v. Gleich, 
Civ.App., 71 S.W.2d 291—Price v. 
Service Bureau, Tex.Civ.App., 165 S. 
W.2d 794. 

93. Tex.—^Woodrome v. Burton, Civ. 
App., 154 S.W.2d 665—Ralls v. 
Ralls, Civ.App., 256 S.W. 688. 

Wash.—^Farrow v. Ostrom, 133 P.2d 
974, 16 Wash.2d 547—^In re Binge’s 
Estate, 105 P.2d 689, 5 Wash.2d 
446—In re Gulstine’s Estate, 6 P.2d 
I 628, 166 Wash. 325—W'alker v. Fow¬ 
ler, 285 P. 649, 155 Wash. 631—In 
re Parker’s Estate, 279 P. 599, 153 
Wash, 392—In re Williams’ Estate, 
258 P. 851, 145 Wash. 19—Zintheo 
V. B. F. Goodrich Rubber Co., 239 
P. 391, 136 Wash. 196. 

Community and separate property as 
consideration generally see infra § 
484. 

94. Ariz.—Malich v. Malich, 204 P. 
1020, 23 Ariz. 423. 

Tex.—Kearse v. Kearse, Com.App., 
276 S.W. 690, affirming, Civ.App., 
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262 S.W. 561—Barber v. Robertson, 
Civ.App., 161 S.W.2d 341. 

31 C.J. p 39 note 97. 

95. La.—Byrd v. Babin, 200 So. 294 
196 La. 902. 

Tex.—Price v. Service Bureau, Civ. 

App., 165 S.W.2d 794. 

31 C.J. p 39 note 99. 

96. La.—^Whittington v. Heirs of 
Pegues, 115 So. 441, 165 La. 151. 

Wash.—Spokane State Bank v. Wells, 
245 P. 401, 139 Wash. 49. 

31 C.J. p 40 note 1. 

97. Cal.—Heney v. Pesoli, 41 P. 819, 
109 Cal. 53. 

31 C.J. p 40 note 2. 

98. Ariz.—Horton v. Horton, 278 P. 
370, 35 Ariz. 378. 

31 C.J. p 40 note 3. 

99. U.S.—Trammell v. Trammell, C. 
C.A.Tex., 269 F. 114. 

Tex.—Baxter v. Baxter, Civ.App., 225 
S.W. 204. 

1. Ariz.—^Horton v. Horton, 278 P. 
370, 35 Ariz. 378. 

Cal.—Phelps v. Davies, 14 P.2d 922, 
126 Cal.App. 419. 

31 C.J. p 40 note 5. 

2. Tex.—^Amend v. Jahns, Civ.App., 
184 S.W. 729. 

31 C.J. p 40 note 6. 

3. Tex.—McClintic v. Midland Gro¬ 
cery & Dry Goods Co., 154 S.W. 
1157, 106 Tex. 32—^Armstrong v. 
Turbeville, Civ.App., 216 S.W. 1101. 
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gage are part of the purchase price.^ 

Property purchased with borrowed money. Prop¬ 
erty purchased with borrowed money which consti¬ 
tutes funds of the community has the status of com¬ 
munity property.® Conversely, where by reason of 
the hypothecation of separate property, the borrow¬ 
ed money is cast into the separate estate, the pur¬ 
chased property, as a general rule, follows the same 
classification,® especially where the loan is between 
husband and wife, with the mutual intention that 
the purchased property shall be separate, and the 
rights of third persons are not involved," but there 
is some authority which, by a strict application of 
the terms of the statute defining separate property, 
holds that the hypothecation of separate property to 
secure the credit will not prevent the property from 
falling into the community.^ Where the husband 
and wife, to procure money to be used in the pur¬ 
chase of property, unite in a note and mortgage of 
the property to a person other than the grantor, the 
property purchased has been held to be community 
property to the extent such funds have been used 
in the payment,^ but if property owned separately 
prior thereto is mortgaged to secure the funds, the 


purchased property may be separate even though 
the other spouse joins in the note and mortgage as 
an accommodation to satisfy the lender.^® 

Propert}* purchased by the husband with money 
borrowed from the wife is not her separate prop- 
erty.ii 

Subsequent payments as affecting status of prop- 
ertv. After property purchased on credit or with 
borrowed funds has acquired the status of separate 
property of one of the spouses at the time of pur¬ 
chase, its status remains such regardless of the na¬ 
ture of the funds which thereafter satisfy the ob¬ 
ligation,^- whether community funds^^ or separate 
funds of the other spouse.^"^ In like manner pay¬ 
ment with separate funds of the amount owed for 
community property does not change the status from 
community’ property to separate property,^® nor does 
payment by a subsequent community of funds owed 
for property by the first community affect the status 
of the property.^® 

Reimbursement to the estate expending funds due 
on the purchased proper!}’ of another estate is con¬ 
sidered infra §§ 510, 511. 


4. Wash.—In re Binge's Estate, 105 

P.2d 6S9, 5 Wash.2d 446—In re Gul- 
stine’s Estate, 6 P.2d 628, 166 

Wash. 325—^Walker v. Fowler, 285 
P. 649, 155 Wash. 631, overruling 
Riverside Finance Co. v. Griffith, 
248 P. 786, 140 Wash. 322—In re 
Parker’s Estate, 279 P. 599, 153 
Wash. 392. 

31 C.J. P 40 notes 11, 12. 

5. U.S.—^Woods V. Naimy, C.C.A. 
Wash., 69 F.2d 892—Rucker v. 
Blair, C.C.A., 32 P.2d 222, followed 
in 32 F.2d 225. 

Idaho.—^Vaughan v. Hollingsworth, 
208 P. 838, 35 Idaho 722. 

Philippine.—Palanca v. Smith, 9 
Philippine 131, 5 Off.Gaz. 914. 

31 C.J. p 37 note 67. 

Borrowed money as community or 
separate property see supra § 471 b. 

6. Wash.—In re Binge’s Estate, 105 
P.2d 689, 5 Wash.2d 446. 

31 C.J. p 37 note 68. 

7. Cal.—^Heney v. Pesoli, 41 P. 819, 
109 Cal. 53—Flournoy v. Flournoy, 
24 P. 1012, 86 Cal. 286, 21 Am.S.R. 
39. 

8. Tex.—^Heidenheimer v. McKeen, 
63 Tex. 229—Dawson v. Baldridge, 
118 S.W. 593, 55 Tex.Civ.App. 124. 

In Washington 

(1) There are some early decisions 
to the effect that, where property 
purchased by the wife is paid for in 
part by her separate funds and in 
part by money borrowed on the prop¬ 
erty in which she has invested sepa¬ 
rate funds, such property is, as to 


the extent of the borrowed money, 
community property.—Heintz v. 
Brown, 90 P. 211, 46 Wash. 387, 123 
Am.S.R. 937—Yesler v. Hochstettler, 
30 P. 398, 4 Wash. 349. 

(2) Later cases have expressed a | 
desire not to extend the rule as so 
stated and have interpreted the de¬ 
cisions as applying only when the 
credit or the interest of the com¬ 
munity is involved,—In re Finn’s Es¬ 
tate, 179 P. 103, 106 Wash. 137—Dob¬ 
bins V. Dexter-Horton Co., 113 P. 
loss, 62 Wash. 423—United States Fi¬ 
delity Co. V. Lee, 107 P. 870, 58 Wash. 
16 . 

9. Wash.—^In re Binge’s Estate, 105 
P.2d 689, 5 Wash.2d 446—^t\^alker v. 
Fowler, 285 P. 649, 155 Wash. 631, 
overruling Riverside Finance Co. v. 
Griffith, 248 P. 786, 140 Wash. 322 
—Rawlings v. Heal, 190 P. 237, 
111 Wash. 21S—^Katterhagen v. Mei- 
ster, 134 P. 673, 75 Wash. 112. 

10. Wash.—^Rawlings v. Heal, 190 P. 
237, 111 Wash. 218—In re Finn's 
Estate, 179 P. 103, 106 Wash. 137. 

11. Idaho.—McDonnell v. Jones, 138 
P. 1123, 25 Idaho 551. 

12. Cal.—Palen v. Palen, 83 P.2d 36, 
28 Cal.App.2d 602. 

Tex.—Smith v. Buss, 144 S.W.2d 529, 
135 Tex. 566, affirming Buss v. 
Smith, Civ.App., 125 S.W.2d 712. 

13. Ariz.—^Lincoln Fire Ins. Co. of 
New York v. Barnes, 88 P.2d 533, 
53 Ariz. 264. 

Cal.—In re Lissner’s Estate, 81 P.2d 
448, 27 Cal.App.2d 570. 
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Tex.—Miller v. Miller, Civ.App., 131 
S.W 2d 245—Lemneweber v. George, 

I Civ.App., 95 S.W.2d 478—White v. 
Hebberd, Civ.App., 89 S.W.2d 4S2. 

14. Tex.—Miller v. Miller, Civ.App., 
131 S.W.2d 245—^t\'hite v. Hebberd 
Civ.App., 89 S.W'.2d 4S2—Strnad v. 
Strnad, 68 S.W. 69, 29 Tex.Civ. 124. 

Wash.—Katterhagen v. Meister, 134 
P. 673, 75 Wash, 112. 

Assumption of obligation by other 
spouse 

The fact that the husband binds 
himself, in an extension of a pur- 
j chase-money mortgage on property 
1 conveyed to the wife as her separate 
I property does not change the status 
* of the property.—Kirkland v. Oil Inv. 
Co., Tex.Civ.App., 41 S.W.2d 125. 

15. U.S.—Woods V. Naimy, C.C.A. 
Wash., 69 F.2d 892. 

Cal.—Ives V. Connacher, 121 P. 394, 
162 Cal. 174. 

La.— Whittington v. Heirs of Pegues, 

! 115 So. 441, 165 La. 151. 

Tex,—^Woodrome v. Burton, Civ.App., 

154 S.W.2d 665 —Vrhite v. Hebberd, 
Civ.App., 89 S.W.2d 482—Lusk 
Parmer, Civ.App., 87 S.W.2d 790— 
Wehring v. Schumann, Civ.App.. 83 
S.W. 2d 1112—Shaw v. Shaw, Civ. 
App., 28 S.W.2d 173, error dis¬ 
missed—Miller V. Odom, Civ.App.,. 
152 S.W. 1185. 

Wash.—Walker v. Fowler, 285 P. 649, 

155 Wash. 631—Spokane State Bank 
V. Wells, 245 P. 401, 139 Wash. 49. 

16. Tex.—Aman v. Cox, Civ.App., 164 
S.W.2d 744. 
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§ 484. - Community and Separate Prop¬ 

erty as Consideration 

As a general rule property acquired with both com¬ 
munity and separate funds belongs to each estate in 
proportion to the purchase price paid by each, but in 
some jurisdictions a confusion of separate and com¬ 
munity funds makes the entire property purchased 
community property. 

As a general rule, in the absence of an agreement 
to the contrary, property acquired with both com¬ 
munity and separate funds belongs to each estate in 
proportion to the purchase price paid by each,^^ 
tenure of the whole property in such cases being by 
way of a sort of tenancy in common between the 
separate and community estates,!^ but in some ju¬ 
risdictions it is held that a confusion of separate 
and community funds in the purchase of property 
makes the entire property purchased community 
property.^9 Under the general rule pertaining to 
the commingling of community and separate funds, 
as discussed infra § 495, if the funds of the two 
estates are commingled to such an extent that they 


cannot be specifically traced into the new acquisi- 
tion the property falls into the community.20 Claims 
: for reimbursement are considered infra §§ 510, 511 

§ 485. Proceeds of Sale or Exchange of Prop¬ 
erty 

As a general rule the funds or property received 
from a sale or exchange of property follows the das 
sification of the property sold or exchanged. 

As a general rule the proceeds of sales of sepa¬ 
rate property belong to the spouse whose property 
is sold,21 e.xcept to the extent that an increase in 
the value of the property during coverture may fall 
into the community, as discussed supra § 479. Sim¬ 
ilarly a contract to sell community property's or the 
proceeds of a sale of community propertySS belong 
to the community. 

Property received in e.xchange for other property, 
whether community or separate, as a general rule 
acquires the character of the property for which it 
is exchanged,2^ but under situations wherein prop- 


17. Ariz.—^Horton v. Horton, 278 P. 
370. 35 Ariz. 378. 

Cal.—In re Fellows' Estate, 289 P. 
887, 106 Cal.App. 681—In re Cas¬ 
well's Estate, 288 P. 102, 105 Cal. 
App. 475. 

Tex.—John Hancock Mut. Life Ins. 
Co. V. Bennett, 128 S.W.2d 791, 133 
Tex. 450, reversing. Civ.App., 106 
S.W.2d 822—Gleich v. Bongio, 99 
S.W.2d 881. 883, 128 Tex, 606, quot¬ 
ing Corpus Juris, and reversing 
Bongio V. Gleich, Civ.App., 71 S.W. 
2d 291—Foster v. Christensen, Cora. 
App., 67 S.W.2d 246, reversing. Civ. 
App., 42 S.W.2d 460—Woodrome v. 
Burton, Civ.App., 154 S.W.2d 665 
—Reed v. Benjamin State Bank, 
Civ.App., 114 S.W.2d 365, 369, quot¬ 
ing Corpus Juris—Leinneweber v. 
George, Civ.App., 95 S.W. 2d 478— 
Stanolind Oil & Gas Co. v. Sirap- 
son-Fell Oil Co., Civ.App., 85 S.W. 
2d 325, affirmed Simpson-Fell Oil 
Co. v. Stanolind Oil & Gas Co., 125 
S.W.2d 263, 136 Tex. 158, reversed 
on other grounds 146 S.W.2d 723, 
136 Tex. 158—Schwethelm v. 
Schwethelm, Civ.App., i S.W.2d 911 
—Ralls V. Ralls, Civ.App., 256 S. 
W. 688—Uglow V. Southern, Civ. 
App., 250 S.W. 738. 

Wash.—In re Dewey’s Estate, 124 P 
2d 805, 13 Wash.2d 220—In re 
Binge’s Estate, 105 P.2d 689, 5 
Wash.2d 446—In re Gulstine’s Es¬ 
tate, 6 P.2d 628, 166 Wash. 325— 
Walker v. Fowler, 285 P. 649, 155 
Wash. 631—^In re Parker's Estate 
279 P, 599, 153 Wash. 392—In re 
Williams’ Estate, 258 P. 851, 145 
Wash. 19—^Zintheo v. B. F. Good¬ 
rich Rubber Co., 239 P. 391 136 
Wash. 196. ’ 

31 C.J. p 40 note 16. 


Part payment as entitling wife to en¬ 
tire interest 

Payment from separate funds of 
the wife of part of the purchase 
price of property does not establish 
ownership by the wife as her sepa¬ 
rate property of the entire interest 
in the property. 

Cal.—^Aho V. Kusnert, 87 P.2d 358 12 
Cal.2d 687. 

Tex.—First Kat. Bank v. Zarafonetis, 
Civ.App., 15 S.W.2d 155, error re¬ 
fused. 

Text rule as applied to property pur¬ 
chased On credit or with borrowed 
money see supra § 483. 

18. Tex.—John Hancock Mut. Life 
Ins. Co. V. Bennett, 128 S.W.2d 791, 
133 Tex. 450, reversing, Civ.App., 
106 S.W.2d 822—Gleich v. Bongio, 
99 S.W.2d 881, 883, 128 Tex. 606, 
Quoting Corpus Juris, and revers¬ 
ing Bongio V. Gleich, Civ.App., 71 
S.W.2d 291. 

31 C.J. p 41 note 17. 

19. La.—Houghton v. Hall, 148 So. 
37, 177 La, 237. 

I 31 C.J. p 41 note 20. 

20. Tex.—Conner v. Hawkins, 2 S.W. 
520, 66 Tex. 639—Saylor v. Saylor, 
Civ.App., 20 S.W.2d 229. 

21. U.S.—Merren v. Commissioner of 
Internal Revenue, C.C.A.La. 51 F 
2d 44. 

Anz.—Lincoln Fire Ins. Co. of New 
York V. Barnes, 88 P.2d 533, 53 
Ariz. 264. 

La.—Succession of Elmer, 181 So. 477, 
189 La. 1016—Guss v. Mathews, 155 
So. 765, 179 La. 1033—^Houghton v. 

Hall, 148 So. 37, 177 La. 237_ 

Peters v. Klein, 109 So. 349, 161 
La. 664. 

T ex.—Foxworth-Galbraith Lumber 
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Co. V. Thorp, Civ.App., 86 S.W.2d 
644—Stephens v. Stephens, Civ 
App., 292 S.W. 290. 

Wash.—In re Hebert’s Estate 14 P 
2d 6, 169 Wash. 402. 

31 C.J. p 73 note 13. 

Proceeds of lessor’s share of oil 
from his separate land are his sepa¬ 
rate property.—Stephens v. Stephens, 
Tex.Civ.App., 292 S.W. 290. 

Annuity from pro-perty conveyed be¬ 
fore marriage 

Where one, before his marriage, 
conveys property on condition that 
from the income there be paid him 
annually a certain amount, such an¬ 
nuity is his separate estate.—Krohn 
V. Krohn, 23 S.W. 848, 5 Tex.Civ.App. 
125. 

22. Wash.—Pain v. Morrison, 216 P. 
29, 125 Wash. 267. 

23. Idaho.—Kohny v. Dunbar, 121 P. 
544, 21 Idaho 258, 39 L.R.A.,N.S., 
1107, Ann.Cas.l913D 492. 

31 C.J. p 73 note 14. 

24. U.S.—Merren v. Commissioner of 
Internal Revenue, C.C.A.La., 51 F. 
2d 44. 

Ariz.—Stephen v. Stephen, 284 P. 158, 
36 Ariz. 235. 

Cal.—In re Clark's Estate, 271 P. 

542, 94 Cal.App. 453. 

La.—Kittredge v. Grau, 103 So. 723, 
158 La. 154—Beuhler v. Beuhler 
Realty Co., 99 So. 276, 155 La. 319 
—^Wheat v. Baer & Thayer Hard¬ 
wood Co., 131 So. 307, 15 La.Ann. 
306. 

N.M.—Roberts v. Roberts, 4 P.2d 920, 

35 N.M. 593. 

Tex.—^Dixon v. Sanderson, 10 S.W. 
535, 72 Tex. 359—Taylor.v. Hol¬ 
lingsworth, Civ.App., 169 S.W.2d 
519—Watley v. Shoults, Civ.App., 
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erty purchased with separate funds will fall into 
the community, as discussed supra § 482, property 
received in return for separate property may fall | 
into the community-^® 

§ 486. Public Lands Acquired by Grant or 
Entry I 

i 

Generally public land acquired from the government 
by a married person will fall Into the community where | 
the acquisition is deemed to be by purchase or in con- J 
sideration of the performance of onerous conditions, | 
and it will become a part of the separate estate of | 
the spouse to whom it is conveyed or in whose name ■ 
it is registered where the acquisition is deemed to be . 
by gift, either absolute or subject to be divested for ■ 
nonperformance of conditions subsequent. j 

In determining whether lands granted by the state j 
to either spouse are separate or community prop- ; 
erty, generally the same rules prevail that are ap- ■ 
plied to grants made by private persons.26 Accord- j 
ingly public land acquired from the government by ; 
a married person generally will fall into the com¬ 
munity where the acquisition is deemed to be by 
purchase or in consideration of the performance of 
onerous conditions,and where acquisition is deeiri- 
ed to be by gift, either absolute or subject to be di¬ 
vested for nonperformance of conditions subsequent, 
it is the separate property of the spouse to whom it 
is conveyed or in whose name it is registered.^S 
The difficulty here is to determine whether the grant 
is on the consideration of the performance of the 
conditions, or is a donation subject to be divested for 
nonperformance of conditions subsequent, and the 
authorities are not in accord as to whether grants 
of a particular nature are by purchase or by gift.29 


Grams resting on a consideration moving from the 
separate estate of ♦he patentee generaily are sepa¬ 
rate property,^® and, on the same principle, the fur¬ 
nishing of the consideration by the community casts 
the property into the community.Land acquire 
under the Federal St^ine and Timber Act usualij is 
held to constitute the separate prr.perty of the 
tee regardless of the source of the consideration,'^*' 
and the same rule applies to similar statutes as to 
coal land entries”*^ and as to mining entries.*^^ 

Time of acquisition. Where the patent is issued 
prior to marriage, the property remains separate un¬ 
der the general rule as to property acquired at such 
time,^® and in like manner property which has been 
patented to an entryman during the liie of his nrst 
wife is not community property of a second mar¬ 
riage.^® However, a mere land certificate which 
is issued before marriage to an applicant who does 
not locate on the land has been held to be the com¬ 
mon property of the spouses as personally, under 
statutes of Texas prior to statehood providing that 
all property which either spouse may bring into miar- 
riage except land and slaves and the wife’s para¬ 
phernalia shall be the common property of the hus- 
-band and wufe.^" 

The time of the acquisition of title to public lands, 
as determining whether the property goes to the 
separate or to the community estate, may involve 
the application of the principles determinative of the 
classification of inchoate titles under the community 
system, and the subject is considered infra § *187. 
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Inchoate and Incomplete Titles 
a. In general 


137 S.W.2d 149—Gillespie v. Gilles¬ 
pie, Civ.App., 110 S.W.2d 89. error 
dismissed—Attebery v. Stringer, 
Civ.App., 3 S.W.2d 935, error dis¬ 
missed. 

Wash.—Hearron v. John Severyns & 
Co., 293 P. 458, 159 Wash. 486—W. 
T. Rawleigh Co. v. McLeod, 275 P. 
700, 151 Wash. 221, 64 A.L.R. 238. 

31 C.J. p 28 note 9. 

25. La.—Succession of Watkins, 101 
So. 395, 156 La. 1000. 

Necessity in Louisiana for recitals in 
deed see infra § 492 c. 

26. Tex.—Presidio Min. Co. v. Bul- 
lis, 4 S.W. 860, 68 Tex. 581. 

27- La.—Brewer v. Hill, 152 So. 75, 
178 La. 533, certiorari denied Hill 
V. Brewer, 54 S.Ct. 631, 292 U.S. 
626, 78 L.Ed. 1481—Doucet v. Fon¬ 
tenot, 115 So. 655, 165 La. 458, cer¬ 
tiorari denied 49 S.Ct. 28, 278 U. 
S. 561, 73 L.Ed. 506. 

Tex.—Caddell v. Lufkin Land & Lum- 

41 C.J.S.-^ 


her Co,, 255 S.W. 397, affirming,’ 
Civ.App., 234 S.W. 138. ^ 

Wash.—In re Little Joe, 5 P.2d 995, 
165 Wash. 628. | 

31 C.J. P 41 notes 23, 25, 27. i 

28, Cal.—Minium v. Minium, 199 P. 

1104, 53 Cal.App. 55. 

La.—Brewer v. Hill, 152 So. 75, 178 
La. 533, certiorari denied Hill v. 
Brewer, 54 S.Ci. 631, 292 U.S. 626, 
78 L.Ed. 1481. 

31 C.J. P 41 note 24, p 42 note 28. i 
l^an of money by wife as affecting, 

rule i 

The fact that a wife lends her 
husband money to use in making an 
entry on public land for a homestead 
does not make the homestead com¬ 
munity property.—Minium v. Minium, 
199 P. 1104, 53 Cal.App. 55. 

29. Cal.—^Noe v. Card, 14 CaL 576— 
Minium v. Minium, 199 P. HO^t 
Cal.App. 55. 

30. N.M.— Lukins v. Traylor, 160 P. 
349, 22 N.M. 207. 

31 C.J. P 43 note 31. 
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31. Cal.—Bastjan “v. Bast jan, 12 P.2d 
627, 215 Cal. 662. 

31 C.J. p 43 note 32. 

32. Wash.—Guye v. Guye. 115 P. 
731, 63 W'ash. 340, 37 L.R.A.,N.S., 
186. 

! 31 C.J. p 43 note 34. 

33. Wash.—Guye v. Guye, supra, 

31 C.J. p 43 note 35. 

34. Wash.—Guye v. Guye, supra. 

31 C.J. P 43 note 36. 

35. U.S.—Hatch v. Ferguson, Wash., 
68 F. 43. 15 C.C.A. 201, 33 L.R.A. 
759, affirming, C.C., 57 F. 966. 

Property acquired prior to marriage 
generally see supra § 470. 

36. Tex.— Pellum v. Fleming, Civ. 
' App., 283 S.W. 531. writ of error 

refused Fleming v. Pellum, 287 S. 
W. 492. 116 Tex. 130. 

37. Tex.— Richardson v. Temple 
Lumber Co„ Civ.App., 46 S.W.2d 
737 error dismissed—Phillips v. 
Palmer, 120 S.W. 911. 56 Tex.Civ. 
App. 9L 
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b. Under contracts 

c. In public lands 

d. Adverse possession 

e. Defective or clouded titles 

a. In General 

As a general rule where an inchoate title to prop¬ 
erty based on a legal or equitable claim is subsequent¬ 
ly perfected, the status of the property as community 
or separate is to be determined by reference to the 
time of the inception of the right. 

As a general rule, where an inchoate title to prop¬ 
erty based on a legal or equitable claim is subse¬ 
quently perfected, the status of the property as sep¬ 
arate or community is to be determined b\’ refer¬ 
ence to the time of the inception of the right.^^ 
Pursuant to this rule, where an inchoate title is ac¬ 
quired prior to marriage, the property will not fall 
into the community, although the title is perfected 
during marriage.^® Similarly, the community takes 
property to which a spouse acquires an inchoate ti¬ 
tle during marriage, when the title is not perfected 
until after dissolution of the community,^0 especial¬ 
ly where the right to a complete title accrues during 
marriage and its vesting is prevented merely by 
some neglect or adventitious circumstance,unless 
the acquisition is held to be a separate purchase 
with separate funds.^^ Xhe community acquires no 
interest in property because of a bare, indeterminate 
right to acquire title,and such a right, as distin¬ 
guished from an equitable title, acquired prior to 
marriage, will not prevent the property from fall¬ 
ing into the community if the right develops into a 
title during marriage.44 In some jurisdictions a 
claim of right or title, to be regarded as the origin 
or inception need not be legally enforceable when 
first asserted, but it is sufficient if it has been assert- 

38. U.S.—^Wrightsman v. Commis¬ 
sioner of Internal Revenue, C.C.A. 

Tex., Ill F.2d 227. 

Tex.—Jackson v. Piper, Civ.App., 28 
S.W.2d 240—^Jackson v. Jackson, 

Civ.App., 258 S.W. 231. 

31 C.J. p 43 note 40. 

39. U.S.—^Merren v. Commissioner of 
Internal Revenue, C.C.ALa. 51 F 
2d 44. 

Tex.—Evans v. Ingram, Civ.App., 288 
S.W. 494—Price v. McAnelly, Civ. 

App., 287 S.W. 77. 

31 C.J. p 44 note 41. 

40. Cal.—In re Henderson's Estate, 

17 P.2d 786, 128 Cal.App. 397. 

31 C.J. p 44 note 42. 

41. La.—Morris v. Covington 2 La. 

Ann. 259. 

31 C.J. p 44 note 43. 

42. La. — Lallande v. Terrell, 7 Rob. 

67. 
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ed in good faith.45 There is some authority that an 
acquisition relates back to the “cause” of the t’- 
tle,^6 and on the other hand the discretion of the 
court in applying the equitable doctrine of relation 
has been exercised for the protection of other equi¬ 
ties by recognition of the time of the perfection of 
the title as being the time of its acquisition.^? 

b. Under Contracts 

(1) In general 

(2) Contracts of purchase 

fl) In General 

Whether property acquired as the result of com¬ 
pliance with a contract is community or separate has 
been held to depend on the marital status existing 
when the contract is made, not when performance is 
completed, but In some jurisdictions the rule does not 
exist as far as concerns contracts for the payment of 
money. 

Whether property acquired as the result of com- 
I pliance with a contract is community or separate 
property has been held to depend on the marital 
status existing when the contract is made not when 
performance thereof is completed.^S The property 
is separate property if the contract was entered in¬ 
to prior to marriage, although the performance was 
not completed until after marriage,^^ and the prop¬ 
erty is community property if the contract was en¬ 
tered into during marriage, although performance 
was not completed until after the termination of the 
marital status.50 Thus the proceeds of a contract 
for personal services entered into during the mar¬ 
riage are community property, although received 
after dissolution of the marriage.®^ The renewal, 
after dissolution of the community, of a contract for 
personal services entered into prior to dissolution is 
not community property.®^ Where services have 

tiorari denied 28 S.Ct. 758 209 U.S 
547, 52 L.Ed. 920. 

31 C.J. p 44'notes 47, 48. 

4i7. Wash.—Kromer v. Friday, 39 P. 
229, 10 Wash. 621, 32 L.R.A. 671. 

48. U.S.—Commissioner of Internal 
Revenue v. King, C.C.A.Tex., 69 F. 

2d 639. 

49. U.S.—Commissioner of Internal 
Revenue v. King, supra. 

I 50. U.S.—Commissioner of Internal 
Revenue v. King, supra. 

51. Wash.—Freeburn v. Freeburn, 

182 P. 620, 107 Wash. 646. 
Attorney’s contingent fees 
Attorney's fees under contingent 
fee contract, made during attorney's 
marriage, is community property, al¬ 
though received after wife’s death.— 
Commissioner of Internal Revenue v 
King, C.C.A.Tex., 69 F.2d 639. 

V. Freeburn, 


Contracts of purchase see infra sub¬ 
division b of this section. 

43. U.S.—Parker v. Monroig, Puerto 
Rico, 36 S.Ct. 42, 239 U.S. 83 60 L 
Ed. 159. 

31 C.J. p 44 note 45. 

44. U.S,—Davidson v. Woodward, 
Wash., 156 F. 915, 84 C.C.A. 495, re¬ 
versing, C.C., 150 P. 840. and cer¬ 
tiorari denied 28 S.Ct. 758, 209 U.S. 
547, 52 L.Ed. 920. 

31 C.J. p 44 note 46. 

45. U.S.—^Wrightsman v. Commis¬ 
sioner of Internal Revenue, C.C.A. 
Tex., Ill p.2d 227. 

Tex.—Hand v. Errington, Civ.App., 
233 S.W. 567, affirmed, Com.App., 
242 S.W. 722, motion overruled 248 
S.W. 25. 

46. U.S.—Davidson v. Woodward 
Wash., 156 P. 915. 84 C.C.A 495 
reversing, C.C., 150 F. 840, and cer- j 
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52. Wash.—Freeburn 
182 P. 620, 107 Wash. 646. 
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been rendered without an express contract for the 
payment of a specific sum, the amount received has 
been held to be community or separate property de¬ 
pendent on the marital status or the marital domi¬ 
cile at the time of the rendition of the services ir¬ 
respective of the time of payment,and hence mon¬ 
ey received for services rendered while domiciled in 
a common-law state have been held to be separate 
property, although the actual payment was made 
while the recipient was domiciled in a community 
property state.®*^ In some jurisdictions the doctrine 
of inchoate right, fixing the character of money re¬ 
ceived by a spouse after marriage on a contract 
made before marriage, does not exist as far as 
concerns contracts for the payment of money,®® 
and the proceeds of a contract for personal serv¬ 
ices made in a noncommunity property state and 
performed while domiciled in a community property 
state have been held to be community property.®® 

(2) Contracts of Purchase 

Generally, property purchased before marriage and 
conveyed subsequent thereto is separate property, but 
in some Jurisdictions the community takes title to the 
extent and in proportion to the consideration furnished 
by the community. Where the contract is made dur¬ 
ing the existence of the community and title Is ac¬ 
quired after its dissolution, the property is ordinarily 
that of the community except where no equitable title 
is vested by the contract. 

Property purchased by contract and fully paid for 


prior to marriage is separate property, although the 
title does not vest until after marnagc,"* unless the 
purchase is made with the intention that the prop¬ 
erty shall become community property, and it is so 
treated by the parties.®^ It has been held that prop¬ 
erty purchased by contract entered into before mar¬ 
riage, but not fully paid for until after marriage, is 
separate property,®^ even though part of the price 
is paid with community funds,®*^’ but in some juris¬ 
dictions it is held that the c&mmunit}' takes title to 
the extent and in the proportion to the considera¬ 
tion furnished by the community.®^ A mere con¬ 
tract for title made prior to marriage has been held 
not to throw the property into the separate estate 
of the purchaser where it is paid for entirely with 
community funds after marriage and the title does 
not vest until after marriage.®- In order that a 
title acquired after marriage shall relate back to a 
time prior to the marriage, and thus cast the prop¬ 
erty into the separate estate, the relation must be 
to some binding obligation, as distinguished from 
some indeterminate and unenforceable claim. S3 
Where the contract of purchase is made during 
the existence of the community and payment is 
made and title acquired after its dissolution, the 
property is ordinarily that of the community,®^ but 
in jurisdictions in which no equitable title is vested 
by a contract of sale, a mere contract by the com¬ 
munity to purchase property does not cast it into 


53. U.S.—^Wrightsman v. Commis¬ 
sioner of Internal Revenue, C.C.A. 
Tex., Ill F.2d 227. 

54. U.S.—^Wrightsman v. Commis¬ 
sioner of Internal Revenue, supra. 

55. U.S.—Fooshe v. Commissioner of 
Internal Revenue, C.C.A., 132 F.2d 
686 . 

56. U.S.—Fooshe v. Commissioner of 
Internal Revenue, supra. 

57. La.—Hefner v. Parker. 17 So. 
207, ‘47 La.Ann. 656. 

31 C.J. P 44 note 50. 

58. La.—Moniotte v. Lieux, 6 So. 817, 
41 La.Ann. 528. 

59. Cal.—Vieux v. Vieux, 251 P. 640, 
80 CaLApp. 222. 

Nev.—Barrett v. Franke, 208 P. 43o, 
46 Nev. 170. 

Tex.— Golden v. Alexander, 171 S.W. 
2d 328—Evans v. Ingram, Civ.App., 
288 S.W. 494—Jackson v. Jackson, 
Civ.App., 258 S.W. 231. 

31 C.J. p 44 note 53. 

Change in terms after marriage of 
grantee 

Where grantor conveyed property 
to grantee on yearly payments and 
after grantee's marriage conveyed 
same land to grantee for cash sum, 
property was held grantee’s separate 
estate.—Price v. McAnelly. Tex.Civ. 
App., 287 S.W. 77. 


Farol agreement as supporting claim 
Where the husband had, prior to 
marriage, purchased land by parol 
contract and purchased from squat¬ 
ters improvements made thereon, the 
land was not a part of the communi¬ 
ty estate, as between the husband 
and daughter, following the wife's 
death, under statutes making proper¬ 
ty owned or “claimed” by husband be¬ 
fore marriage his separate property, 
although the formal conveyance was 
not made until after the marriage, 
such land having been owned or 
“claimed” by the husband before mar¬ 
riage within such statutes.—Hand y. 
Errington, Tex.Civ.App., 233 S.W. 567, 
affirmed, Com.App., 242 S.W. 722, sec¬ 
ond motion for rehearing overruled 
248 S.W. 25. 

Loan by other spouse 

Where, prior to marriage, the hus¬ 
band contracted te purchase a ranch, 
and made first payment thereon, 
wife’s subsequent loan of her money 
to him “to put on the ranch” created 
relation of debtor and creditor only, 
and gave her no interest in the ranch. 

_Barrett v. Franke, 228 P. 306, 4S 

Nev. 175. 

Joinder by spouse in renewal mort¬ 
gage 

Where wife acquired property sub¬ 
ject to mortgage prior to marriage, 
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fact that husband joined in executing 
renewal notes and mortgages on the 
property did not affect rights of the 
parties as respects separate property 
of the wife.—W’edemeyer v. Elmer, 91 
P.2d 642, 33 Cal.App.2d 336. 

GO. Tex.—Golden v. Alexander, 171 
S-W^-fd 32S—Jenkins v. Robinson, 
Civ.App., 169 S.W.2d 250—Price v. 
McAnelly, Civ.App., 287 S.W’. 77. 

31 C.J. p 44 note 54. 

Claim for reimbursement see infra 
§ 510. 

61. Cal.—Yieux v. Vieux, 251 P. 640, 
SO CaLApp. 222. 

W’ash.—Hemtz v. Brow-n, 90 P. 211, 
46 W’ash. 387, 123 Am.S.R. 937. 

62. Tex.—^Hawley v. Geer, 17 S.W. 
914. 

63. U.S.—^Davidson v. W’oodward, 
Whsh., 156 F. 915, 84 C.C.A. 495, 
reversing, C.C., 150 P. S40, and cer¬ 
tiorari denied 2S S.Ct. 758, 209 U.S. 
547, 52 L.Ed. 920. 

31 C.J. P 45 note 58. 

64. Tex.—Allen v. Beard. Civ.App., 
165 S.W^.2d 913—Jackson v. Piper, 
Civ.App., 28 S.W’.2d 240—Richmond 
V. Sims, Civ.App., 144 S.W. 1142. 
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the community where the property is not paid for 
or conveyed until after the dissolution of the cora- 
munity.^® Where the contract has been for a sep¬ 
arate purchase and the subsequent payments have 
come from separate funds, the property is sepa¬ 
rate.®® 

Where a contract of purchase is made by the 
husband on which he defaults, the rights of the 
communit}' may be forfeited without consent of the 
community and without notice to it.®*^ 

c. In Public Lands 

Ordinarily, where the right to acquire title to pub¬ 
lic lands has its inception before marriage, the title 
acquired after marriage is separate property, but in 
some jurisdictions the rule prevails that the proper¬ 
ty will fall into the community if ail conditions pre¬ 
requisite to title have not been fulfilled prior to mar¬ 
riage. If entry is made during marriage and perform¬ 
ance is completed fay one spouse after dissolution of 
the community, the property goes to that spouse sep¬ 
arately, but, where all conditions prerequisite to title 
have been fulfilled during coverture, the dissolution of 
the community before the issuance of title will not pre¬ 
vent the property from becoming community property- 

Ordinarily, where an entry is made on public 
lands before marriage, or where the right to acquire 
title to public lands has its inception before mar¬ 
riage, the land subsequently acquired is separate 
property, although the conditions prerequisite to ti¬ 


tle are not fully performed or the title is not per¬ 
fected until some time during the marriage,®® but 
in some jurisdictions the rule prevails that the prop¬ 
erty will fall into the community if all conditions 
prerequisite to title have not been fulfilled prior to 
marriage®® subject to the exception that the entn*- 
man’s widow, who exercises the right given by sta*t- 
ute solely to her to complete entry and receive the 
final certificate, takes the property as her separate 
estate, although she has remarried at the time she 
makes final proof.''® If the entry is made during 
marriage and one spouse completes the performance 
of the condition after the dissolution of the com¬ 
munity, the property goes to such spouse separate¬ 
ly,*'^ but, where all conditions have been fulfilled 
and final proof has been made during coverture, the 
fact that the community is dissolved before the is¬ 
suance of title will not prevent the property from 
becoming community property.'^^ ^ general rule ap¬ 
plicable both to cases where entry is made before 
marriage and to cases where entry is made after 
marriage has been stated to the effect that, where 
the marital relation does not exist at the time of 
the original settlement and entry on land and con¬ 
tinue until final proof is made, the property is the 
separate property of the spouse who finally acquires 
the patent to the land.'^® The discretion of the court 


65. Ln.—Kendall v. Kendall, 140 So. 
6, 174 La. 148. 

Wash.—In re Kuhn’s Estate, 233 P. 
293, 132 Wash. 678, opinion correct¬ 
ed on other grounds 236 P. 568, 135 
Wash. 693. 

Beceipt of deed duxisi^ sahsequeiit 
marriage 

Where husband contracted to pur- 
cha.se land during prior marriage, 
there was no “acquisition by pur¬ 
chase” until receipt of deed during 
subsequent marriage, as regards com¬ 
munity ownership, and the property 
was held to fall into the second com¬ 
munity.—Kendall v. Kendall, 140 So. 
6, 174 La. 148—Succession of Pay, 
109 So. 824, 161 La. 1022. 

Rights and title of parties under an 
executory contract of sale gener¬ 
ally see the title Vendor and Pur¬ 
chaser § 106, also 66 C.J. p 703 
notes 37, 38. 

66. La.—Lallande v. Terrell, 7 Rob. 

67. 

31 C.J. p 45 note 61. 

67- Wash.—Converse v. La Barge, 
158 P. 958, 92 Wash. 2S2—Tieton 
Hotel Co. V. Manheim, 135 P. 658, 
75 Wash. 641. 

68. Cal.—Meyer v. Meyer, 255 P. 

767. 82 CaLApp. 313. 

Idaho.—Boggs v. Seawell, 205 P. 262, 
35 Idaho 132. 

N.M.—McDonald v. Lambert, 85 P.2d 
78, 43 N“.M. 27, 120 A.L.R. 250— 


Citizens* Nat. Bank of Albuquerque 
V. Ruley, 226 P. 416, 418, 29 N.M. 
662, citing Corpus Juris. 

Tex.—MacRae v. MacRae, Civ.App., 
144 S.W,2d 320, error refused. 
Wash.—Teynor v. Heible, 133 P. 1, 
74 Wash. 222, 46 L.R.A..N.S., 1028. 
31 C.J. p 45 note 63, p 46 note 67. 

Substitution of homestead claim for 
desert claim 

Husband’s possessory right under 
homestead claim made after marriage 
to land held under desert claim be¬ 
fore marriage is separate property. 
—Meyer v, Meyer, 255 P. 767, 82 Cal. 
App. 313. 

Bepurchase after forfeiture 
Where husband purchased state 
public school land before marriage, 
and during marriage sale was for¬ 
feited for nonpayment of interest and 
husband thereafter exercised prefer¬ 
ence right, under statute, to repur¬ 
chase at reappraised value, the incep¬ 
tion of title was in the original pur¬ 
chase before marriage and not in the 
exercise of the preference right to 
repurchase; hence the land remained 
"separate property” of husband.— 
MacRae v. MacRae, Tex.Civ.App., 144 
S.W.2d 320, error refused. 

69. Pa.—^Brewer v. Hill, 152 So. 75, 
178 La. 533, certiorari denied Hill 
V. Brewer, 54 S.Ct. 631, 292 U.S. 
626, 78 L.Ed. 1481^—^Doucet v. Fon¬ 
tenot, 115 So. 655, 165 La. 458, cer-' 
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tiorari denied 49 S.Ct 28. 278 

U. S. 561, 73 L.Ed. 506. 

70. La.—Brewer v. Hill, 152 So. 75, 
178 La. 533, certiorari denied Hill 

V. Brewer, 54 S.Ct 631, 292 U.S 
626, 78 L.Ed. 1481. 

71. La—Cupples v. Harris, 11 So.2d 
609—Industrial Lumber Co. v. Far- 
que, 111 So. 166, 162 La, 793—Ford 
v. Edenborn, 77 So. 851, 142 La. 927. 

Wash.—Davies v. Metropolitan Life 
Ins. Co., 63 P.2d 529, 189 Wash. 
138. 

31 C.J. p 46 note 68. 

72. La.—Smith v. Anacoco Lumber 

Co., 102 So. 574, 157 La 466. 

31 C.J. p 45 note 64. 

Beceipt as raising presumption of 
time of payment 

Fact that final receipt for fees and 
charges required of homestead entry- 
man at time of making final proof 
was not issued until after dissolu¬ 
tion of community existing between 
entryman and his wife raised no pre¬ 
sumption that such fees were not in 
fact paid before dissolution of com¬ 
munity.—Smith V. Anacoco Lumber 
Co., supra 

73. Wash.—^Davies v. Metropolitan 
Life Ins. Co., 63 P.2d 529, 189 
Wash. 138—Teynor v. Heible, 133 
P. 1, 74 Wash. 222, 46 L.R.A.,N.S., 
1028. 
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has sometimes been exercised in the interest of the 
predominant equities of the case.*^^ Xo interest is ac¬ 
quired in, and there can be no relation of title back 
to, a bare, indeterminate right.'® 

IVJiat law governs. In applying the foregoing 
rules as to inchoate titles in public lands to claim^^ 
to lands in the federal domain, the question as to 
whether the property is community or separate is 
controlled by the law of the state in which the land 
is situated,''® but until the title to public land of 
the United States has passed from the government 
to the grantee, it is subject to the conditions imposed 
by the law of the United States.?'^ 

d. Adverse Possession 

The character, as community or separate, of prop¬ 
erty acquired by adverse possession, depends on the 
existence or nonexistence of the community at the time 
title is perfected. 

The rule that a title, when perfected, relates back | 
to, and takes effect from, the time of its origin, as 
discussed supra subdivision a of this section, has 
been held not to apply where a claim to property 
rests on adverse possession, on the ground that no 
legal or equitable claim to the land exists at the 
time the adverse possession is begun.''® Thus, where 
adverse possession is commenced by an unmarried 
person and the period necessary to perfect title is 
completed after his marriage, the title acquired has 
been held to belong to the community,'^9 and in like 
manner, where the adverse possession begins dur¬ 
ing the existence of the community and the title 
is perfected by the continued possession of one of 
the spouses after the community’s dissolution, the 
property is the separate property of the spouse com¬ 
pleting possession.®® However, it may be that, 
where the property is claimed under a tax deed to 
the husband and wife, continued possession by one 
spouse after dissolution of the community will inure 
to the benefit of the community.®^ 

e. Defective or Clouded Titles 

Settlement by a spouse of adverse claims against 

74. Wash.—Kromer v. Friday, 39 P. 

229, 10 Wash. 621, 32 L.R.A. 671. 

31 C.J. p 47 note 69. 

75. Cal.—Labish v. Hardy, 19 P. 531, 

23 P. 123. 77 Cal. 327, 3 Cal.Unrep. 

Cas. 202. 

31 C.J. p 46 note 66. 

76. N.M.—McDonald v. Lambert, 85 
P.2d 78, 43 N.M. 27, 120 A.L.R. 250. 

31 C.J. p 47 note 70. 

77. U.S.—McCune v. Bssig, Wash.. 26 
S.Ct 78, 199 U.S. 382, 50 L.Ed. 237. 

La.—Brewer v. Hill, 152 So. 75, 178 
La. 533, certiorari denied Hill v. 

Brewer, 54 S.Ct. 631, 292 U.S. 626, 

78 L.Ed. 1481—^Wadkins v. Produc- 


his separate property will not of itself render the prop¬ 
erty community property. 

Transactions by which a spouse owning separate 
property in realty disembarrasses the title from ad¬ 
verse claims will not in themselves render the prop¬ 
erty commiunny property.-- here an adverse 
claim of title by a third person is settled by pay¬ 
ment of a considcratiori to the adverse claimant, the 
question as to whether the property thereafter be¬ 
longs to the cr.mm.tmity or to the separate estate de¬ 
pends on whether either estate had a valid title pri¬ 
or to the compromise, and, if not, then on which 
estate furnished the consideration of the compro¬ 
mise.®® 

§ 488. Evidence of Character of Property 

A general statute providing that common-law rules 
of evidence shall be followed by the courts of the state 
applies In the determination of the character of prop¬ 
erty as community or separate. 

A general statute providing that the common-law 
rules of evidence shall be followed by the courts of 
the state applies in the determination of the charac¬ 
ter of property as community or separate.®^ 

I 439 , --Character of Property Generally 

a. Presumptions and burden of proof 

b. Admissibility 

c. Weight and sufficiency 

a. Presumptions and Burden of Proof 

(1) In general 

(2) Property acquired during marriage 
(1) In General 

There is a presumption that ail property in the pos¬ 
session of the spouses is community property and the 
burden of proving the contrary is on the party assert¬ 
ing separate ownership. Where it is made to appear 
that property was once community or separate, it will 
be presumed to maintain that character until proof to 
the contrary is introduced. 

In the determination of the character of property 
as community or separate, there is a presumption, 

Civ.App., 222 S.W. 987—Cook v. 
Houston Oil Co., Cit.App., 154 S. 
•VV. 279—Gafford v. Foster. 81 S.W. 
63, 36 Tex.Civ-App. 56—Bishop v. 
Tusk, 27 S.W. 306, 8 Tex,Civ.App. 
30. 

81. Tex.—Callen v. Collins, 120 S.W. 
546, 56 Tex.Civ.App. 620. 

82. La.—Pitts V. Kerley, 52 So. 281, 
126 La. 221. 

83. La.—^Pitts v. Kerley. supra. 

31 C.J. p 47 note 77. 

84. Tex.—Janes v. Gulf Production 
I Co., Civ.App., 15 S.W.2d 1102. error 

refused. 


ers’ Oil Co.. 57 So. 937, 130 La. 
308, affirmed 33 S.Ct. 380, 227 U.S. 
368, 57 L.Ed. 551. 

N.M.—McDonald v. Lambert, 85 P.2d 
78, 43 N.M. 27, 120 A.L.R. 250. 

78. Tex.—Sauvage v. Wauhop, Civ. 
App., 143 S.W. 259. 

79. La.—Crouch v. Richardson, 104 
So. 728, 158 La. 822. 

Tex.—Sauvage v. Wauhop, Civ.App., 
143 S.W. 259. 

31 C.J. P 47 note 74 [a]. 

80. Tex.—Cook v. Hutto, Civ.App., 
151 S.W.2d 642, reversed on other 
grounds Hutto v. Cook, 164 S.W.2d 
S13, 139 Tex. 571—Jobe v. Patton, 
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in the absence of evidence to the contrary, that a 
legal community between the spouses exists,^nd 
likewise a presumption that the marriage on which 
the community is based is vaIid.S6 Every inquiry as 
to whether particular property belongs to the com¬ 
munity, or to the separate estate of one or the oth¬ 
er members thereof, begins with a prima facie pre¬ 
sumption that it belongs to the community,^7 al¬ 
though it is in the possession of or stands in the 
name of only one of the spouses,whether it is 
personalty89 or realty,90 especially where the matri¬ 
monial union has continued for a considerable 
length of time;9i but it is only a prima facie pre¬ 
sumption and must yield to proof of facts inconsist¬ 
ent therewith.92 The burden of overcoming the 
general presumption in favor of the community is 
on the party asserting separate ownership ;93 but , 


41 C.J.s. 

this rule does not shift the burden on the whole case 
borne by a plaintiff who affirmatively asserts and 
relies on community ownership.94 

Presumption as to the character of property ac¬ 
quired in another state is considered supra § 466" 
Presumptions and burden of proof as to the char¬ 
acter of the assets on dissolution of the community 
are considered infra § 572; and as to the character 
of property acquired after dissolution of the com¬ 
munity infra § 559. 

Where community is waived hy marriage con¬ 
tract, there is no presumption that property claimed 
by the wife is owned by the husband.95 

Contimmice of character of property. It is gen¬ 
erally held that, where it is made to appear that 
property was once community99 or separate,97 
be presumed that it maintains that character until 


85. La.—Smith v. Courtney, 192 So. 
528, 193 La. 910—Van Wickle v. 
Violet, 30 La.Ann. 1106—Riche v. 
Ascension Parish School Board, 
App., 200 So. 681—Jones v. Vernon 
Parish School Board, App., 161 So. 
357, reversed on other grounds 165 
So. 310, 1S4 La. 1—Wilson & Gan¬ 
dy V. Cummings, App., 150 So. 436. 
■presumption as to living apart 
It should never be presumed that 
a husband and wife are living apart, 
but on the contrary it should be pre¬ 
sumed that they are living together. 
—Riche V. Ascension Parish School 
Board, La.App., 200 So. 6S1. 


86. Tex.—Nixon v. Wichita Land & 
Cattle Co., 19 S.W. 560, 84 Tex 
40S. 

87. U.S.—U. S. V. Ferry County, D.C. 
Wash., 39 F.Supp. 1007. 

■^riz.—In re Torrey’s Estate, 95 P.2d 
990, 54 Ariz. 369. 

Cal.—In re Jolly’s Estate, 238 P. 353, 
356, 196 Cal. 547, quoting Corpus 
Juris—Stegeman v. Vandeventer, 
App., 135 P.2d 1S6—Lo Bue v. Por- 
razzo, 119 P.2d 346, 48 Cal.App.2d 
82—In re Gartland’s Estate, 299 P. 
757, 114 Cal.App. 269—Van Camp 
V. Van Camp, 199 P. 885, 53 Cal. 
App. 17. 

Nev.—Milisich v. Hillhouse, 228 P 
307, 48 Nev. 166. 

Philippine.—Pulgencio v. Gatchalian, 
21 Philippine 252—Leonardo v! 
Santiago, 7 Philippine 401—Lim v. 
Garcia, 7 Philippine 320—Alfonso 
V. Natividad, 6 Philippine 240. 
Tex.—Carney v. T. W. Marse & Co 
Civ.App., 288 S.W. 614. 

Wash.—German-American Mercantile 

Bank v. Ripley, 214 P. 160, 124 
Wash. 322—^In re Brown’s Estate, 
214 P. 10, 124 Wash. 273. 

31 C.J. p 47 note 81. 

88. U.S.—Tobin v. Block, D.C Nev 
19 F.Supp. 747. 


Cal.—Tarien v. Katz, 15 P.2d 493, 
216 Cal. 554, 85 A.L.R. 334. 

31 C.J. p 54 note 52. 

Nominal title or actual possession as 
overcoming presumption in favor of 
community see infra subdivision c 
of this section. 

89. Cal.—Tarien v. Katz, 15 P. 2d 493, 
216 Cal. 554, 85 A.L.R. 334. 

La.—Howard v. Ingle, App., 180 So. 
248. 

31 C.J. p 54 note 53. 

80. Tex.—^Alamo Nat. Co. v. Key, 
Oiv.App., 114 S.W.2d 931, error dis¬ 
missed—Benson v. Blocker, Civ. 
App., 108 S.W.2d 937. 

31 C.J, p 54 note 54. 

91. Cal.—In re Bryant’s Estate, 43 
P.2d 529, 3 Cal.2d 58—In re Jolly’s 
Estate, 238 P. 353. 356, 196 Cal. 547, 
quoting Corpus Juris. 

Tex.—Edrington v. Mayfield, 5 Tex. 
363. 

92. Cal. McAIvay v. Consumers 
Salt Co., 297 P. 135, 112 Cal.App. 
383—Van Camp v. Van Camp, 199 
P. 885, 53 Cal.App. 17. 

Tex.—Wagnon v. Wagnon, Civ.App., 
16 S.W.2d 366, error refused—Janes 
V. Gulf Production Co., Civ.App., 15 
S.W.2d 1102, error refused. 

31 C.J. p 48 note 84, 

93. Cal.—In re Duncan’s Estate, 70 
P.2d 174, 9 Cal.2d 207—In re Jolly’s 
Estate, 23S P. 353, 356, 196 Cal. 547, 
quoting Corpus Juris —In re Gart¬ 
land’s Estate, 299 P. 757, 114 Cal 
App. 269. 

Idaho.—Prescott v. Snell, 299 P. 1079 
50 Idaho 644. 

La.—Modawell v. Ivey, 127 So. 417 
13 La.App. 143. 

N.M.—Katson v. Katson, 89 P.2d 5^4 
43 N.M. 214. 

Okl.—Edwards v. Edwards, 233 P 
477, 108 Okl. 93. 

Philippine.—Pulgencio v. Gatchalian, 

21 Philippine 252. 

^Wolf V. Hartmangruber, Civ, 


App., 162 SW.2d 112-Rousseau v. 
Peatherston, Civ.App., 291 S.W 273 

VTash.-In re Gulstine’s Estate * 6 P 
2d 628, 166 Wash. 325. 

31 C.J. p 48 note 85. 

94. Cal.—In re Rattray’s Estate 91 
P.2d 1042, 13 Cal.2d 702—In re'Si- 
monton’s Estate, 190 P. 442, 183 
Cal. 63—In re Nelson's Estate 286 
P. 439, 104 Cal.App. 613. 

Gillespie v. Gillespie, Civ..4.pp., 
110 SW.2d 89, error dismissed. 

31 C.J. p 48 note 86. 

95. La.—^Williams v. Hardy, 15 La 
Ann. 286. 

96. Nev.—In re Wilson’s Estate, 53 
P.2d 339, 56 Nev. 353, rehearing de¬ 
nied 56 P.2d 1207, 56 Nev. 500— 
Milisich v. Hillhouse, 228 P. 307, 
48 Nev. 166—Laws v. Ross, 194 P. 
465, 43 Nev. 405. 
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97. N.M.—Katson v. Katson, 89 P. 
2d 524, 43 N.M. 214. 

Wash.—Jones v. Davis, 131 P.2d 433, 
15 Wash.2d 567—In re Dewey’s Es¬ 
tate, 124 P.2d 805, 13 Wash.2d 220 
—Sievers v. Sievers, 119 P.2d 668, 
11 Wash.2d 446—In re Binge’s Es¬ 
tate, 105 P.2d 689, 5 Wash.2d 446— 
Toivonen v. Toivonen, 84 P.2d 128. 
196 Wash. 636—In re Woodburn’s 
Estate, 66 P.2d 1138, 190 Wash. 141 
—Seaton v. Smith, 58 P.2d 830, 186 
Wash. 447—State ex rel. Van Moss 
V. Sailors, 39 P.2d 397, 180 Wash. 
269—Steward v. Bounds, 9 P.2d 
1112, 167 Wash. 554, modified on 
other grounds 15 P.2d 1119, 170 
Wash. 698—Rogers v. Joughin, 277 
P. 988, 152 Wash. 448—In re 

Brown’s Estate, 214 P. 10, 124 
Wash. 273—Jacobs v. Hoitt, 205 P. 
414. 119 Wash. 283. 

31 C.J. p 48 note 94. 

Property ovtmed before marriage 
(1) All property owned by wife 
before her marriage is presumed to 
be her separate property after her 
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some direct evidence to the contrary is adduced, and 
burden of proof rests on the party claiming the 
contrary.®* Where once it is shown that the prop¬ 
erty belonged to the wife at the time of her mar¬ 
riage, it is not necessary to show from what source 
she acquired the property.®® 

(2) Property Acquired during Marriage 

As a general rule, all property acquired during the 
existence of the community is presumed to be com¬ 
munity property and the burden of overcoming the pre- 
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sumption is on the party asserting separate ownership 
in either spouse. 

As a general rule, and in some jurisdictions un¬ 
der express statutory declaration, all property ac¬ 
quired during marriage or during the existence of 
the community is presumed to be community prop¬ 
erty.^ Property acquired by purchase during the 
existence of the community is within the rule.^ The 
presumption is of greater force where the marriage 
relationship has existed for a long period of time.^ 


mamage.-De Hart v. Allen. Ill P. 
2d 342, 43 Cal.App.2d 479. 

('>) Money deposited in ba,nk in or- 
dinlri' course of business, to account 
of woman prior to her marriage is 
presumably her property, regardless 
of its source.—De Hart v. Allen, su- 


pra. 

98 Nev.— In re Wilson’s Estate, 53 
'p2d 339, 56 Nev. 353, rehearing de¬ 
nied 56 P-2d 1207, 56 Nev. 500— 
Barrett v. Franke. 208 P. 435, 46 
Nev. 170. 

Wash.—Jones v. Davis, 131 P.2d 433, 
15 Wash.2d 567—In re Woodburn’s 
Estate. 66 P.2d 1138. 190 Wash. 141. 
99. Tex.— Burkitt v. Moxley, Civ. 
App. 206 S.W. 373. 

1 U.S.—Woods V. Naimy, C.C.A. 

Wash., 69 F.2d 892—Rucker v. 
Blair. C.C.A., 32 F.2d 222, followed 
in 32 F.2d 225. 

Ariz.—Greer v. Goesling, 97 P.2d 218, 
54 Ariz. 488—Lovin v. Woodward, 
40 P.2d 102, 45 Ariz. 105—Rundle 
V. Winters, 298 P. 929, 38 Anz. 239 

_^Horton v. Horton, 278 P. 370, 

35 Ariz. 378—Jones v. Rigdon, 257 
p. 639, 32 Ariz. 286. 

Cal,_Veterans’ Welfare Board v. 

Liebhart. 122 P.2d 693, 50 Cal.App. 
2d 179—Falk v. Falk, 120 P.2d 714, 
48 Cal.App.2d 762—In re Burnett’s 
Estate. 109 P.2d 26, 42 Cal.App.2d 
427—In re Reid's Estate, 79 P.2d 
451, 26 Cal.App.2d 362—Minnich v. 
Minnich, 15 P.2d 804, 127 Cal.App. 

1—In re Caswell’s Estate, 288 P. 
102, 105 Cal.App. 475—Maskuns v. 
Maskuns, 268 P. 1093, 93 Cal.App. 
27—Scott V. Austin, 207 P. 710, 57 
Cal.App. 553. 

Idaho.—Moore v. Croft, 277 P. 425, 47 
Idaho 458—Vaughan v. Hollings¬ 
worth, 208 P. 838, 35 Idaho 722. 

La.—Succession of Ipser, 157 So. 380, 
180 La. 656—Succession of Howell, 
148 So. 48, 177 La. 276—Busby v. 
Busby, 122 So. 599, 168 La. 510— 
Rodriguez v. Succession of McFet- 
tridge, 100 So. 68, 156 La. Ill— 
Schwab V. Hava, 98 So. 420, 154 
La. 922—Magnolia Petroleum Co. v. 
Crigler, App., 12 So.2d 511—Cox 
V. Caldwell, App., 197 So. 167— 
Howard v. Ingle, App., 180 So. 248 
—Breland v. Great States Ins. Co., 
App., 150 So. 313—U. S. Fidelity & 
Guaranty Co. v. Moore, 119 So. 886, 


9 Lia.App. 429—Succession of Sim- 
mes, 7 La.App. 29. 

Nev.—In re Wilson's Estate, 53 P.2d 
339, 56 Nev. 353, rehearing denied 
56 P.2d 1207, 56 Nev. 500—Jones v. 
Edwards, 245 P. 292, 49 Nev. 299— 
Milisich v. Hillhouse, 228 P. 307. 
48 Nev. 166. 

N.M.—In re White's Estate, 73 P.2d 
316, 41 N.M. 631—In re Winston's 
Will, 59 P.2d 904, 40 N.M. 348— 
Carron v. Abounador, 214 P. 772, 28 
N.M. 491. 

Tex—John Hancock Mut. Life Ins. 
Co. V. Bennett. 128 S.W.2d 791, 133 
Tex. 450, reversing, Civ.App., 106 
S.W.2d 822—^Wideman v. Coleman, 
Com.App., 17 S.W.2d 786, affirming 
Coleman v. Wideman, Civ.App., 8 S. 
W.2d 792—Poster v. Hackworth, 
Civ.App., 164 S.W.2d 796—Lamar 
Life Ins. Co. v. Jordan, Civ.App., 
163 S.W.2d 215, error refused—Reed 
V. Benjamin State Bank, Civ.App., 
114 S.W.2d 365, error dismissed— 
Elder v. Hudspeth County Conser¬ 
vation and Reclamation Dist. No. 1, 
Civ.App., 64 S.W.2d 981, error re¬ 
fused—Commercial State Bank v. 
Blackwell, Civ.App., 61 S.W.2d 563 
—Rippy V. Rippy, Civ.App., 49 S.W. 
2d 494, error refused—Cockrell v. 
Lovejoy, Civ.App., 44 S.W.2d 1040, 
affirmed Lovejoy v. Cockrell, Com. 
App., 63 S.W.2d 1009—Howley v. 
Sweeney, Civ.App., 288 S.W. 602— 
Vaughn v. Vaughn, Civ.App., 287 S. 

eg7—Eastham v. Jones, Civ. 
App., 236 S.W. 139. 

Wash.—Scott V. Currie, 109 P.2d 526, 
7 Wash.2d 301—In re Binge's Es¬ 
tate, 105 P.2d 689, 5 Wash.2d 446 
—Beakley v. City of Bremerton, 
105 P.2d 40, 5 Wash.2d 670—Smith 
V. House, 80 P.2d 816, 195 Wash. 
298—Seaton v. Smith, 58 P.2d 830, 
186 Wash. 447—In re White’s Es¬ 
tate, 38 P.2d 1027, 179 Wash. 685 
—Jones V. Duke, 275 P. 72, 151 
Wash. 108—In re Brown's Estate, 
214 P. 10, 124 Wash. 273—In re 
Wheeler’s Estate, 212 P. 1043, 123 
Wash. 531. 

31 C.J. P 49 note 3. 

Operation of statutory presumption 
The operation of Louisiana statu¬ 
tory presumptions that all property 
acquired during the existence of the 
community belongs to the communi¬ 
ty, and that property purchased dur- 
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ing the marriage in the name of one 
spouse only by the use of funds de¬ 
posited to the credit of that spouse 
only is community property, is only 
to supply an inference of fact from 
other facts in evidence.—Howard v. 

U. S., C.C.A.La., 125 F.2d 986, modi¬ 
fying. D.C.. 40 F.Supp. 697. 

Damages recoverable for injury to 

personalty 

In suit by wife, joined pro forma 
by her husband, to recover for dam¬ 
ages to automobile allegedly owned 
by her, it would be presumed that the 
damages sought to be recovered con¬ 
stituted community property.—Urban 

V. Field, Tex. Civ.App., 137 S.W.2d 
137. 

Earnings 

It is presumed that salaries paid 
to husband or wife become property 
of community.—Jones v. Vernon Par¬ 
ish School Board, App., 161 So. 357, 
reversed on other grounds 165 So. 
310, 184 La. 1. 

Nominal title as affecting presump¬ 
tion see infra subdivision c of this 
section. 

2, Cal.—Falk v. Falk, 120 P.2d 720, 
48 Cal.App.2d 772—Pomper v. 
Behnke, 276 P. 122, 97 Cal.App. 628. 
La.—Montgomery v. Bouanchaud, 154 
So. 8, 179 La. 312—Mackenroth v. 
Pelke, 132 So. 365, 171 La. 842— 
Alsaya v. Johnson, App., 6 So.2d 
755—MurfC v. Neal, App., 162 So. 
245. 

Tex—Hardee v. Vincent, 147 S.W.2d 
1072, 136 Tex. 99, reversing. Civ. 
App., 127 S.W.2d 333—Lindemood 
v. Evans, Civ.App., 166 S.W.2d 774 
—Robbins v. Robbins, Civ.App., 125 
S.W. 2d 666—Howard v. Howard, 
Civ.App., 48 S.W.2d 489, error re¬ 
fused—Saylor v. Saylor, Civ.App., 
20 S.W.2d 229—Strickland v- Pil¬ 
grim, Civ.App., 300 S.W. 215—Ty- 
gart V. Hulshizer, Civ.App., 234 S. 
W. 1116, dismissed for want of ju¬ 
risdiction. 

Wash.—E. I. DuPont De Nemours & 
Co. V. Garrison, 124 P.2d 939, 13 
Wash.2d 170—In re Dewey’s Estate, 
124 P.2d 805, 13 Wash.2d 220. 

31 C.J. P 50 note 4. 

3. Cal.—In re Duncan’s Estate, 70 
P.2d 174, 9 Cal.2d 207—Falk v. 
Falk, 120 P.2d 714, 48 Cal.App.2d 
762. 
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The general presumption is merely a prima facie 
one and may be overcome by proof of facts incon¬ 
sistent therewith,^ and the burden of proof is on 
the party asserting separate o-\vnership in either 
spouse,® but this rule does not shift the burden on 
the whole case borne by plaintiff who affirmatively 
asserts and relies on community oivnership.® Where 
property has been acquired during the existence of 
the community, the burden rests on the party as¬ 
serting that it was separate property to establish 
that it was acquired through a recognized source 
of separate property.^ The presumption in favor 
of the community relieves those claiming community 
rights or obligations from offering other proof,® 
unless the presumption has been successfully rebut¬ 
ted.® i 


41 C.J.s. 

Where there is no evidence that the property in 
the possession of the husband or wife during the 
marriage relationship was obtained before the mar 
riage, it will be presumed that such property was 
obtained during the marriage relationship,!® but 
there is no presumption as to the particular time 
during the marriage at which it was acquired.!! 
^ Presumptions as to the character of an acquisi- 
tion by a nonresident are considered supra § 466 
Bank deposits. Under the general presumption 
a bank deposit acquired after marriage and stand¬ 
ing in the name of either the husband!® or the 
wife,!® is presumed to be community property, and 
the burden of overcoming such presumption is on 
the person asserting the separate character of the 
funds.!4 However, in some jurisdictions, by force 
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4. U.S.— W. W. Clyde & Co. v. Dyess, 
C.C.A.Utah, 126 F.2d 719—Howard 
V. U. S., C.C.A.L.a.. 125 F.2d 9S6. 
modifying, D.C., 40 F.Supp. 697. 
Cal.—Scott V. Remley, 6 P.2d 536, 
119 Cal.App. 384. 

Idaho.—Hill V. Porter, 223 P. 538, 38 
Idaho 574. 

^3-—Magnolia Petroleum Co. v. Cng- 
ler, App., 12 So.2d 511—Guillot’s 
Estate V. Lala. 119 So. 85, 9 La. 
App. 102, 

N.M,—In re White’s Estate, 73 P.2d 
316. 41 N.M. 631. 

Tex.—Solether v. Trinity Fire Ins. 
Co., 78 S.W.2d 180, 124 Tex. 363, 
affirming Trinity Fire Ins. Co. v. 
Solether, Civ.App., 49 S.W.2d 940 
—Boyd V. Orr, Civ.App., 170 S.W.2d 
829—Reed v. Benjamin State Bank. 
Civ.App., 114 S.W.2d 365, error dis¬ 
missed—Stephens v. Stephens, Civ. 
App., 292 S.W. 290—Daggett v. W. 
B. Worsham & Co., Civ.App. 264 
S.W. 180. 

Wash.—Scott V. Currie, 109 P.2d 526 
7 Wash. 2d 301. 

31 C.J. p 50 note 10. 


5, Cal.—Falk v. Falk, 120 P.2d 714 

48 Cal.App.2d 762—Minnich v. Min- 
nich, 15 P.2d 804, 127 Cal.App. 1— 
In re Caswell’s Estate, 288 P. 102 
105 Cal.App. 475—Pomper v. Behn- 
ke, 276 P. 122, 97 Cal.App. 628. 

Idaho.—^Aker v. Aker, 20 P.2d 796, 
52 Idaho 713, appeal dismissed and 
certiorari denied 54 S.Ct. SO 290 
U.S. 587. 78 L.Ed. 518—Snell v 
Stickler, 299 P. 1080, 50 Idaho 648* 

La.—Cox V, Caldwell, App., 197 So 
167. 

Nev.—Jones v. Edwards, 245 P. 292 

49 Nev. 299. 

Tex.—Hardee v. Vincent, 147 S.W.2d 
1072, 136 Tex. 99, reversing, Civ 
App., 127 S.W.2a 333—John Han¬ 
cock Mut. Life Ins. Co. v. Bennett 
128 S.W.2d 791, 133 Tex. 450. re¬ 
versing, Civ.App., 106 S.W.2d 822— 
Hippy v. Rippy, Civ.App., 49 S W 
2d 494, error refused—Schwethelm 


V. Schwethelm, Civ.App., 1 S.W.2d 
—A. B. Richards Medicine Co. v. 

Jennings, Civ.App., 283 S.W. 296 
—Hand v. Errington, Civ.App., 233 
S.W. 567, affirmed, Com.App., 242 S. 

W. 722, motion overruled 248 S.W. 
25. 

Wash. ^E. 1. Du Pont De Nemours & 
Co. V. Garrison, 124 P.2d 939, 13 
Wash.2d 170—In re Dewey’s Estate, 
124 P.2d 805, 13 Wash.2d 220— 
Beakley v. City of Bremerton. 105 
P.2d 40, 5 Wash.2d 670—Hughes v. 
Boyer, 104 P.2d 760, 6 Wash.2d 81 
—Seaton v. Smith, 58 P.2d 830, 186 
Wash. 447—Jones v. Duke, 275 P. 
72, 151 Wash. 108—In re Brown’s 
Estate, 214 P. 10, 124 Wash. 273. 

31 C.J. p 50 note 11. 

Buie appUed to hushaad 
Cal.—Lorraine v. Lorraine, 48 P.2d 
48, 8 Cal.App.2d 687. 

—^Katson v. Katson, 89 P.2d 524 
43 N.M. 214. 

Tex.—Kuehn v. Kuehn, Civ.App.. 259 
S.W. 290. 

31 C,J. p 50 note 11 [b]. 

Buie applied to wife 
Cal.—Rahr Malting Co. v. Koch 
Brewing Co., 50 P.2d 476, 9 Cal. 
App.2d 457. 

Idaho.—McMillan v. U. S. Fire Ins. 

Co., 280 P. 220. 48 Idaho 163. 

La.—Charlton v. Bailey, App., 12 So. 
2 d 646—Magnolia Petroleum Co v 
Crigler, App., 12 So.2d 511—Gold¬ 
man V. Sugar Bros. Co., 8 La.App. 
562. 

rex.—Kerr v. Tyler Guaranty State 
Bank, Civ.App., 283 S.W. 601—Pen- 
man v. Blount, Civ.App., 264 SW 
169. 

31 C.J. p 50 note 11 [e]. 

Buie applied to grantee 
La.—Carlton v. Durr, 120 So. 124, 9 
La.App. 269. 

Wash.—Hill v. Young, 34 P. 144 7 
Wash. 33. ' 

6. Tex.—Gillespie v. Gillespie, Civ. 
App., 110 S.W.2d 89, error dis¬ 
missed—Allen V. Allen. Civ.App.. I 
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105 S.W.2d 772. error refused- 
Daggett v. W. B. Worsham & Co 
Civ.App., 264 S.W. 180. 

7. Idaho.—Snell v. Stickler. 299 p 
1080, 50 Idaho 648. 

La—Murff v. Neal, App., 162 So ’45 
—Commercial Trust & Savings 
Bank v. Thorengren, App., 122 So. 

Tex. ^Hardee v. Vincent, 147 S.W.’d 
1072, 136 Tex. 99, reversing. Civ. 
App., 127 S.W.2d 333—Schwethelm 
J^l^^^wethelm, Civ.App., 1 S.W.2d 

31 C.J. p 51 note 12. 

Tracing mutations see infra § 490. 

8. La.—Modawell v. Ivey, 127 So. 
417, 13 La.App. 143. 

9. Tex.—Daggett v. W. B. Worsham 
& Co., Civ.App., 264 S.W. ISO. 

10. Cal.—In re Jolly's Estate, 238 P. 
353, 196 Cal. 547—Lynam v. Vor- 
werk, 110 P. 355, 13 Cal.App. 507. 

Tex.—Thayer v. Clarke, Civ.App., 77 
S.W. 1050. 

31 C.J. p 51 note 20. 

11. Cal,—Scott V. Austin, 207 P. 710, 
57 Cal.App. 553. 

12. U.S.—^Howard v. U. S., D.C.La.. 
40 F.Supp. 697, modified on other 
grounds, C.C.A., 125 F.2d 986. 

Cal.—In re Sehabiague’s Estate, 119 
P.2d 30, 47 Cal.App.2d 793. 

Nominal title as overcoming pre¬ 
sumption in favor of community 
see infra subdivision c of this sec¬ 
tion. 

13- Cal.—Fennell v. Drinkhouse, 63 
P. 734, 131 Cal. 447—In re Coelho’s 
Estate, 6 P.2d 342, 119 Cal.App. 312. 
La.—Succession of Manning, 31 So. 
862, 107 La. 456—Drewett v. Carna¬ 
han, App., 183 So. 103. 

Wash.—Plath v. Mullins, 151 P. 811, 

87 Wash. 403. 

14. Cal.—Pennell v. Drinkhouse, 63 
P. 734, 131 Cal. 447. 

La.—Succession of Manning, 31 So. 
862, 107 La. 456—Drewett v. Carna¬ 
han, App., 183 So. 103. 
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of statute, any funds on deposit in any bank or 
banking institution, whether in the name of the 
husband or the wife, are presumed to be the sepa¬ 
rate property of the person in whose name they 
stand, regardless of who made the deposit,!^ hut 
such presumption is a rebuttable one,^® and the bur¬ 
den of proof is on the one asserting the contrary.17 

As between several communities^ the presumption 
is in favor of the one during which ihe acquisition 
was made.^® Thus where property is acquired dur¬ 
ing the existence of the first community, it is pre¬ 
sumed that it belonged to that community but 
where property is acquired subsequent to the disso¬ 
lution of the first community, it may be presumed 
that it is either separate property or that it belongs 
to a subsequent community.^® As between two com¬ 
munities, there is no presumption that acquisitions 
were made during the existence of the second.^^ 
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h. Admissibility 

The admissibility of evidence as to the true charac¬ 
ter of the property is governed by the usual rules of 
evidence. 

In accordance with usual rules, evidence which is 
relevant and material on the issue as to the true 
character of the property is properly admitted^^ 
and erroneously excluded,and irrelevant and im¬ 
material evidence is properly excluded.^^ Parol ev¬ 
idence usually is admissible to prove ownership in 
either the separate estate^® or in the community,^® 
unless its admission would violate other specific 
rules of evidence,and evidence as to the circum¬ 
stances surrounding the acquisition of the proper- 
ty^^ and the intention of the parties at that time^® 
may be received. 

Declarations of the husband indicative of sepa¬ 
rate ownership in the wife are admissible to estab¬ 
lish a separate estate in her,^® as are also declara¬ 
tions by others made in his presence and not de-’ 


15. Tex.—Sorenson v. City Nat. 
Bank, 49 S.W.2d 718, 121 Tex. 478— 
Lloyd V. Lloyd, Civ.App., 107 S.W. 
2d 1047—Atlanta Nat. Bank v. Map, 
Civ.App., 261 S.W. 191. 

Purpose and applicability of statute 

(1) The statute providing that 
funds on deposit in a bank, whether 
in name of husband or wife, shall 
be presumed to be separate property 
of person in whose name they stand, 
was enacted primarily for guidance 
of banks in receiving and disbursing 
deposits, but the presumption ob¬ 
tains and applies generally to credi¬ 
tors and not merely to controversies 
between husbands, wives, and banks. 
—Taylor v. Suloch Oil Co., Tex.Civ. 
App., 141 S.W.2d 657, error dismissed, 
judgment correct—Guaranty State 
Bank v. Shirey, Civ.App., 258 S.W. 
1109. 

(2) The statute was not intended 
to supplant or destroy statutory pro¬ 
vision that all property acquired by 
either husband or wife during mar¬ 
riage shall be deemed common prop¬ 
erty of husband and wife.—Taylor v. 
Suloch Oil Co., supra—Rippy v. Rip- 
py, Tex.Civ.App., 49 S.W.2d 494, error 
refused. 

16. Tex.—Taylor v. Suloch Oil Co., 
Civ.App., 141 S.W.2d 657, error dis¬ 
missed, judgment correct—Com¬ 
mercial State Bank of Nacogdoches 
V. Van Dorn, Civ.App., 25 S.W. 2d 
192—First Nat. Bank v. Wagner 
Supply Co., Civ.App., 9 S.W.2d 474. 

31 C.J. p 48 note 98. 

17. Tex.—Lloyd v. Lloyd, Civ.App., 
107 S.W.2d 1047—Sorenson v. City 
Nat. Bank, Civ.App., 293 S.W. 638. 

18. Tex.—Kimberlin v. Westerman, 
12 S.W. 978, 75 Tex. 127. 

31 C.J. p 51 note 15. 


19. Tex.—Lynch v. Lynch, Civ.App., 
130 S.W. 461. 

20. Tex.—McDaniel v. Lauchner, 

Civ.App., 206 S.W. 221. 

21. Tex.—Bludworth v. Poole, 53 S. 
W. 717, 21 Tex.Civ.App. 551. 

22. U.S.—In re Sterling, D.C.Cal., 
20 F.Supp. 924. 

Cal.—In re Tompkins’ Estate, 11 P.2d 
886, 123 Cal.App. 670. 

Tex.—Nichols v. Nichols, Civ.App., 
170 S.W.2d 558. 

31 C.J. p 51 note 22, p 52 note 23. 

Application for license was held 
admissible on issue whether automo¬ 
bile was community property.—Len- 
over v. Beckman, 252 P. 533, 142 
Wash. 98. 

23. Cal.—Fitzgerald v. Terminal De¬ 
velopment Co., 53 P.2d 177, 11 Cal. 
App.2d 126, hearing denied 55 P.2d 
194, 11 Cal.App.2d 126—Minnich v. 
Minnich, 15 P.2d 804, 127 Cal.App. 
1 . 

Tex.—Poster v. Christensen, Com. 
App., 67 S.W.2d 246, reversing. Civ. 
App., 42 S.W.2d 460. 

24. Cal.—Cheney v. City and County 

of San Francisco Employees Retire¬ 
ment System, 61 P.2d 754, 7 Cal.2d 
565—In re Allan's Estate, 82 P.2d 
190, 28 Cal. App. 2d 181—Roberts 

Land & Improvement Co. v. Dallas, 
11 P.2d 1103, 124 Cal.App. 86. 

Tex.—Hays v. Dumraese, Civ.App., 
153 S.W. 2d 225, error refused— 
Vackar v. Supreme Dodge of Sla¬ 
vonic Benev. Order of State of Tex¬ 
as, Civ.App., 52 S.W.2d 655. 

25. Ariz.—Jones v. Rigdon, 257 P. 
639, 32 Ariz. 286. 

Tex.—Foster v. Christensen, Com. 
App., 67 SW.2d 246, reversing. Civ. 
App., 42 S.W.2d 460—John Hancock 
Mut. Life Ins. Co. v. Bennett, Civ. 
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App., 106 S.W.2d 822, reversed on 
other grounds 128 S.W.2d 791, 133 
Tex. 450. 

31 C.J. p 52 note 27. 

26. Cal.—Marvin v. Marvin, 116 P. 
2d 151, 46 Cal.App.2d 551. 

31 C.J. P 52 note 28. 

27. Violation of best evidence mle 
Idaho.—Chaney v. Gauld Co., 152 P. 

468, 28 Idaho 76. 

Parol evidence as to transactions 
with deceased persons 
Tex —Hays v. Dumraese, Civ.App., 
153 S.W.2d 225, error refused. 
Contradiction of recitals in deed or 
conveyance see infra § 492. 

28. Cal.—^Williamson v. Kinney, 125 
P.2d 920, 52 Cal.App.2d 98—Vieux 
V. Vieux, 251 P. 640, 80 Cal.App. 
222 . 

Tex.—Foster v. Christensen, Com. 
App., 67 S.W.2d 246, reversing. Civ. 
App., 42 S.W.2d 460—John Hancock 
Mut. Life Ins. Co. v. Bennett, Civ. 
App., 106 S.W.2d 822, reversed on 
other grounds 128 S.W.2d 791, 133 
Tex. 450. 

29. Cal.—Fanning v. Green, 104 P. 
308, 156 Cal. 279—^Williamson v. 
Kinney, 125 P.2d 920, 52 Cal.App. 
2d 98—Stephenson v. Brand, 10 P. 
2d 476, 112 Cal.App. 543. 

Tex.—Cummins v. Cummins, Civ.App., 
224 S.W. 903. 

Intention at time of conveyance to 
one spouse by direction of other 
see infra § 491. 

30. Tex.—Penman v. Blount, Civ. 
App., 264 S.W. 169. 

31 C.J. P 52 note 30. 

Declarations as showing intention 
where property is conveyed to one 
spouse by direction of other see in¬ 
fra § 491. 



§ 489 


HUSBAND AND WIFE 


41 C.J.s. 


nied by him,31 but his declarations, unauthorized by 
her and not made in her presence, are not admis¬ 
sible as against such estate.32 Declarations that 
property is community property and not the sepa¬ 
rate property of declarant are admissible as against 
interest.33 Declarations of the husband that all of 
his property had been accumulated by him before 
marriage, standing by themselves, are self-serving 
and not admissible in favor of him or his succes¬ 
sors in interest; but where the declarations were 
made in the presence of the wife, her conduct in 
the face of the assertions is competent against her.34 
A declaration of the husband amounting to a mere 
legal opinion as to the community or separate char¬ 
acter of the property is of no weight and is prop¬ 
erly excluded.35 

Inventories made pursuant to law of separate and 
community property generally are held inadmissible 
against persons not parties thereto.36 


c. Weight and Sufficiency 

The courts have used a variety of expression® * 
indicate the character of proof necessary to overcome 
the presumption in favor of the community. The 
and sufficiency of the evidence in specific instanr 
mu-st be determined from a consideration of the fart! 
in each particular case. Declarations of one or both 
of the parties, nominal title, or actual possession Z 
control are not conclusive as to the character of thi 
property. * 


The courts have used a variety of expressions to 
indicate the character of proof necessary to over¬ 
come the presumption in favor of the community, 
particularly as to property acquired during cover¬ 
ture,^ such as that the proof must be clear,37 con¬ 
vincing,3« clear and convincing,39 clear, certain and 
convincing,40 satisfactory,^! clear and satisfacto- 
ry,42 clear and conclusive,4S certain and positive,« 
and other expressions of a similar import.4® The 
courts, by the use of such expressions, never in- 


31. Cal.—Hitchcock v. Rooney, 152 
P. 913, 171 Cal. 2S5. 

31 C.J. p 52 note 31. 

32. Tex.—McKay v. Treadwell, 8 
Tex. 176. 

33. Cal.—Bias v. Reed, 145 P. 516, 
169 Cal. 33, 43. 

31 C.J. p 52 note 33. 

34. Cal.—In re Pepper, 112 P. 62, 158 
Cal. 619, 31 L.R.A.,N.S., 1092. 

35. Cal.—In re Pepper, supra. 

36. Wash.—Yesler v. Hochstettler, 
30 P. 398. 4 Wash. 349. 

31 C.J. p 52 note 37. 

Admissibility of inventory on disso¬ 
lution of community see infra § 
572. 

37. Cal.—^In re Coelho’s Estate, 6 
P.2d 342, 119 Cal.App. 312. 

38. U.S.—Rucker v. Blair, C.C.A., 32 
P.2d 222, 225. 

Tex.—Mayor v. Breeding, Civ.App., 
24 S.W.2d 542, error refused. 

Wash.—Hargis v. Hargis, 288 P. 664, 
157 Wash. 251, modified on other 
grounds Hargis v. Hargis Bank & 
Trust Co. of Jackson, Ky., 295 P 
742, 160 Wash. 594. 

39. U.S.—^Woods V. Naimy, C.C.A. 
Wash., 69 F.2d 892—Blair v. Stew¬ 
art, C.C.A., 49 P.2d 257. 

Cal.—In re Barnes' Estate, 17 P.2d 
1046, 128 CaLApp. 489—Waldeck v 
Hedden, 265 P. 340, 89 Cal.App. 485. 

La.—Montgomery v. Bouanchaud, 154 
So. 8, 179 La. 312. 

Tex.—^Miller v. Miller, Civ.App. 131 
S.W.2d 245. 

Wash.—Seaton v. Smith, 58 P.2d 830 
186 Wash. 447. 

31 C.J. p 52 note 42 [a] (8). 

Inferences or deductions 

Married woman's acquisition of 

separate property cannot be shown 

by inferences or deductions drawn 

from conclusions of witnesses.— ] 


Strickland v. Pilgrim, Tex.Civ.App., 
300 S.W. 215. 

40. Cal.—Pomper v. Behnke, 276 P. 
122, 97 CaLApp. 628. 

31 C.J. p 52 note 42 [a] (4). 

41. Cal.—Falk v. Falk, 120 P.2d 714, 
48 Cal.App.2d 762. 

Tex.—Wideman v. Coleman, Com. 
App., 17 S.W.2d 786, affirming Cole¬ 
man v. Wideman, Civ.App., 8 S.W. 
2d 792—^Wood v. Dean, Civ.App., 
155 S.W. 363. 

Wash.—E. I. DuPont De Nemours & 
Co. V, Garrison, 124 P.2d 939, 13 
Wash.2d 170. 

42. Ariz.—Lincoln Fire Ins. Co. of 
New York v. Barnes, 88 P.2d 533, 
53 Ariz. 264—Rundle v. Winters, 
298 P. 929, 38 Ariz. 239. 

Cal,—In re Duncan’s Estate, 70 P.2d 
174, 9 Cal.2d 207—In re Jolly's Es¬ 
tate, 238 P. 353, 196 Cal. 547—In re 
Rolls’ Estate, 226 P. 608, 193 Cal. 
594—Veterans' Welfare Board v. 
Liebhart, 122 P.2d 693, 50 Cal.App. 
2d 179. 

Tex.—Leinneweber v. George, Civ. 
App., 95 S.W.2d 478—Vaughn v*. 
Vaughn, Civ.App., 287 S.W. 687. 
Wash.—In re Dewey’s Estate 124 P 
2d 805, 13 Wash.2d 220. 

31 C.J. p 52 note 42 [a] (1), (11). 

43. Tex.—Davis v. Duncan, Civ.App., 
102 S.W.2d 287, error dismissed. 

31 C.J. p 52 note 42 [a] (7). 

44. Tex.—Schwethelm v. Schwet- 
helm, Civ.App., l S.W.2d 911. 
However, an instruction requiring 

“certain and positive proof” has been 
held to be erroneous.—^Watkins v. 
Watkins, Tex.Civ.App., 119 S.W. 145. 

45. Abundant 

Tex.—Gilliard v. Chesney, 13 Tex 
337. 

1034 


Clear and certain 

Cal.—In re Warner, 140 P. 583 167 
Cal. 686. ’ ‘ 

Clear and decisive 
Cal.—Meyer v. Kinzer, 12 Cal 247 
73 Am.D. 538. 

Evidence of the clearest character 
La.—Succession of Manning, 91 So. 
435, 150 La. 1008. 

Clear, satisfactory and convincing 
Tex.—Lindemood v. Evans, Civ.App., 
166 S.W.2d 774. 

Conclusive 

La.—Ory Bros. v. Muller, 128 So. 903, 
14 La.App. 35. 

31 C.J. p 52 note 42 [a] (6). 

Circumstances of a conclusive tend¬ 
ency 

Tex.—Morris v. Hastings, 7 S.W. 649, 
70 Tex. 26, 8 Am.S.R. 570. 

Fair and convincing 
Cal.—In re Caswell's Estate, 288 P. 
102, 105 Cal.App. 475. 

legal certainty 

La.—Succession of McMahon, 145 So. 
269, 176 La. 63. 

Satisfactory and convincing 
Wash.—Smith v. House, 80 P.2d 816, 
195 Wash. 298. 

.Strong, clear, and convincing 
La.—Magnolia Petroleum Co. v. Crig- 
ler, App., 12 So.2d 511. 

“Proof to a reasonable certainty” 
is sufficient to overcome presumption 
that property acquired during cover¬ 
ture is community property.—Simon- 
ton V. Los Angeles Trust & Savings 
Bank, 270 P. 672, 205 Cal. 252. 

Convince unprejudiced mind 

(1) The evidence must be such as 
would ordinarily convince an unprej¬ 
udiced mind. 

Cal.—Freese v. Hibernia Sav. & Loan 
Soc., 73 P. 172, 139 Cal. 392—In re 
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tended to lay down a rule requiring such a degree of 
proof as to exclude possibility of error and produce 
absolute certainty,46 and the presumption in favor 
of the community is rebuttable by a preponderance 
of the evidence^*^ However, if the presumption is 
not controverted the court or jury must find in favor 
of the presumption.46 Where rights of creditors or 
third persons are involved it has been held that 
stricter proof is required than where the contro¬ 
versy is between husband and wife or those claim- 


The probative value of particular evidence is de¬ 
termined by the same considerations as in other 
cases,®® and the weight and sufficiency of the evi¬ 
dence in specific instances must be determined from 
a consideration of the various facts in each partic¬ 
ular case.®^ Accordingly, dependent on the facts 
in the particular case, the evidence has been held 
sufficient®- or insufficient®^ to rebut the presumption 
as to the community character of the property, or 
it has been held to establish or to support findings 
that the property is separate®^ or to establish or 


ing under them.49 

Donohoe's Estate, 17 P.2d 1010, 128 
Cal.App. 544. 

Wash.—In re "WTiite’s Estate, 38 P.2d. 
1027, 179 Wash. 685. 

(2) But no greater degree of proof 
is necessary.—In re Tompkins’ Es¬ 
tate, 11 P-2d 886, 123 Cal.App. 670. 
4S Cal.—In re Pepper, 112 P. 62, 158 
Cal. 619, 31 L.R.A.,N.S., 1092. 

47. Cal.—In re Tompkins’ Estate, 11 
P.2d 886, 123 Cal.App. 670. 

Idaho.—Bannock Nat. Bank v. Auto¬ 
mobile Accessories Co., 219 P. 200, 
37 Idaho 787—Vaughan v. Hollings¬ 
worth, 208 P. 838, 35 Idaho 722. 
N.M.— Roberts v. Roberts, 4 P.2d 920, 
35 N.M. 593. 

31 C.J. P 53 notes 43, 44. 

48. Cal.—Fountain v. Maxim, 290 P. 
576, 210 Cal. 48—In re Jolly’s Es¬ 
tate, 238 P. 353, 196 Cal. 547—Falk 
V. Falk, 120 P.2d 714, 48 Cal.App. 
2(i 762—In re Sehabiague’s Estate, 
119 P.2d 30, 47 Cal.App.2d 793— 
In re Donohoe’s Estate, 17 P.2d 
1010, 128 Cal.App. 544. 

presmuption as evidence 

(1) Presumption that fund ac- j 
quired by wife subsequent to mar¬ 
riage was community property was 
evidence thereof and trial court was 
not bound to believe wife’s testimony 
that fund attached was her separate 
property.—Rahr Malting Co. v. Koch 
Brewing Co., 50 P.2d 476, 9 Cal.App. 
2d 457. 

(2) Presumption that corporate 
stock standing in name of judgment 
debtor’s wife is community property 
may outweigh contrary evidence.— 
McAlvay v. Consumers' Salt Co., 297 
P. 135, 112 Cal.App. 383. 

49. Wash.—In re White’s Estate, 38 
P.2d 1027, 179 Wash. 685. 

50. Affidavit to assessment lists 

The fact that assessment lists 
against property standing in the 
name of a wife, made out to the wife, 
are sworn to by the husband, does 
not constitute an admission that 
the property belongs to the sepa¬ 
rate estate of the wife.—Lewis v. 
Burns, 55 P. 132, 134, 122 Cal. 358. 
Collection of rents 
“It is claimed ... as evidence 
tending to show that these lots were 
the separate property of the wife. 


that she collected the rents. The 
plaintiff testified that she did, but 
the money was used, and applied 
for family purposes, just as she used 
and applied his earnings, which he 
handed over to her. The money used 
to purchase the first lot was accumu¬ 
lated from their mutual earnings, and 
it also was in possession of the wife, 
but that did not make it her sepa¬ 
rate property. She was merely the 
custodian for the marital communi¬ 
ty.’’—Lewis V. Burns, supra. 

51. Tex.—Leinneweber v. George, 
Civ.App.. 95 S.W.2d 478. 

52. Cal—Thompson v. Byers, 2 P. 
2d 496, 116 Cal.App. 214—Stewart 
V. Stewart, 298 P. 83, 113 Cal.App. 
334. 

Idaho.—Bannock Nat. Bank v. Auto¬ 
mobile Accessories Co., 219 P. 200, 
37 Idaho 787. 

La.—Randall v. Dixie Roofing Co., 
119 So. 740, 9 La.App. 537. 

N-.M.—In re Faulkner’s Estate, 290 P. 
801, 35 N.M. 125. 

Tex.—Gillespie v. Gillespie, Civ.App., 
110 S.W.2d 89, error dismissed. 
Wash.—Flanagan v. Farrington, 19 
P.2d 660, 172 Wash. 184—In re 
Parker’s Estate, 279 P. 599, 153 
Wash. 392. 

31 C.J. P 53 note 47 [a] (2), (3). 

53. Ariz.— Rundle v. Winters, 298 P. 
929, 38 Ariz. 239. 

Cal.—Tarien v. Katz, 15 P.2d 493, 
216 Cal. 554, 85 A.L.R. 334—In re 
Jolly’s Estate, 238 P. 353, 196 Cal. 
547—In re Rolls’ Estate, 226 P. 608, 
193 Cal. 594—In re Regnart’s Es 
tate, 283 P. 860, 102 Cal.App. 643. 
La.—Tillery v. Puller, 182 S©. 683, 
190 La. 586—Montgomery v. Bou- 
anchaud, 154 So. 8, 179 La. 312 
Crouch v. Richardson, 104 So. 728, 
158 La. 822—Charlton v. Bailey, 
App., 12 So.2d 646—Magnolia Petro¬ 
leum Co. V. Crigler, App., 12 So.2d 
511—Carlton v. Durr, 120 So. 124, 9 
La.App. 269. 

N.M.—Roberts v. Roberts, 4 P.2d 920, 
35 N.M. 593. 

Tex.—Hardee v. Vincent, 147 S.W.2d 
1072, 136 Tex. 99, reversing, Civ. 
App.’, 127 S.W.2d 333—Price v. 
' Service Bureau, Civ.App., 165 S.W. 
2d 794—Miller v. Miller, Civ.App., 
131 S.W.2d 245—^Vaughn v. Vaughn, 
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Civ.App., 287 S.W. 687—Mann v. 
White, Civ.App., 236 S.W. 783, dis¬ 
missed for want of jurisdiction. 
Wash.—In re White’s Estate, 38 P.2d 
1027, 179 Wash. 685—Spokane State 
Bank v. Wells, 245 P. 401, 139 
Wash. 49—In re Wheeler’s Estate, 
212 P. 1043, 123 Wash. 531. 
Evidence of assignment of future in^^ 
come 

The presumption that income ac¬ 
quired by the wife during marriage is 
community property is not overcome 
by evidence of assignment to wife 
by husband of future income from 
wife's separate property in jurisdic¬ 
tions in which such an assignment 
is invalid.—Stewart v. Commissioner 
of Internal Revenue, C.C.A.Tex., 95 F. 
2d 821. 

Acts in listing property for exchange 
Interest of wife in exchanging 
property taken in her name and ac¬ 
tion of husband as agent in listing 
it were not inconsistent with its be¬ 
ing community property.—Strickland 
V. Pilgrim, Tex.Civ.App., 300 S.W. 
215. 

54. U.S —Lynch v. Speed, C.C.A.La., 
11 F.2d 931, reversing, D.C., In re 
Lynch, 3 F.2d 82. 

Cal.—Stalder v. Stalder, 42 P.2d 645, 
3 Cal.2d 12—Perelli-Minetti v. Law- 
son, 272 P. 573, 205 Cal. 642—Si- 
monton v. Los Angeles Trust & 
Savings Bank, 270 P. 672, 205 Cal. 
252—In re Ellis’ Estate, 264 P. 743. 
203 Cal. 414—Stafford v. Martinoni, 
221 P. 919, 192 Cal. 724—In re 
Arms’ Estate, 199 P. 1053, 186 Cal. 
554—Sbarbaro v. Rosa, 120 P.2d 
151, 48 Cal.App.2d 584—De Hart v. 
Allen, 111 P.2d 342, 43 Cal.App.2d 
479—Shelly v. McKimmins, 90 P.2d 
842, 32 Cal.App.2d 711, certiorari 
denied Davis v. Shelly, 60 S.Ct. 174, 
308 U.S. 610, 84 L Ed. 510—Back v. 
Farnsworth, 77 P.2d 295, 25 Cal. 
App.2d 212—Collins v. Sword, 41 P. 
2d 170, 4 Cal.App.2d 437—Heintz 
V. Heintz, 14 P.2d 317, 126 Cal.App. 
106—Machado v. Machado, 9 P.2d 
872, 122 Cal.App. 218—Scott v. 

Remley, 6 P.2d 536, 119 Cal.App. 
384—Puller v. Harwell, 3 P.2d 592, 
117 Cal.App. 280—In re Simonini's 
Estate, 294 P. 24, 110 Cal.App. 548 
—Williams v. Sutphen, 268 P. 946, 
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support findings that the property is community.^S 
It has also been held to show particular matters per¬ 
tinent to the inquiry as to the status of the proper¬ 
ty, such as that the spouses were®® or were not®^ 
living separate and apart at the time of the accumu¬ 
lation of the property, that the husband has acted 
with relation to the property as agent for his wife,®* 
or that the husband has never administered his 
wife’s property.®® The separate character of the 
property may be established, or the presumption of 
community ownership may be overcome, by proof 
that the property was acquired by gift,®® bequest, 
devise, or descent,®^ or that it was acquired before 
marriage,®® in accordance with the general rules as 


to the classification of property discussed sunra SR 
470, 474, 476. ^ 

Matters involving the sufficiency and conclusive¬ 
ness of deeds and conveyances to the community or 
one of its members, to show ownership in either are 
specifically discussed infra §§ 491, 492. 

Presumption tJiat all property is community pnp. 
erty. It has been held that the presumption that 
all of the property in the possession of either spouse 
is community property is not strong and may be 
easily overcome,®® but it is sufficient in the absence 
of any evidence whatever that there is separate 


92 Cal.App. 697—Brackley v. Brack- 
ley, 241 P. 2S1, 74 Cal.App. 560— 
Gould V. Long, 240 P. 293, 74 Cal. 
App. 359—Prichard v. Prichard, 203 
P. 432. 55 Cal.App. 412. 

La.—Higginbotham v. Higginbotham, 
153 So. 531, 179 La. 112—Small v. 
McNeely, App., 195 So. 649—Shreve¬ 
port Packing Co. v. Marrs, App., 
180 So. 220—Ouachita Flour & Peed 
Co. V. Boles, App., 141 So. 823— 
Godchaux & Mayer v. Richardson, 
123 So. 178, 11 La.App. 199—Guil- 
lot’s Estate v. Lala, 119 So. 85, 9 
La. App. 102. 

Tex.—John Hancock Mut. Life Ins. 
Cc^ V. Bennett, Civ.App., 159 S.W. 
2d 892, error refused—Barreda Cor¬ 
poration V. Ballenger, Civ.App., 116 
S.W.2d 442, error dismissed—Gil¬ 
lespie V. Gillespie, Civ.App., llO S. 
■W.2d 89, error dismissed—^Allen v. 
Allen, Civ.App., 105 S.W.2d 772, er¬ 
ror refused—Schiebler v. Keystone 
Mills Co., Civ.App., 87 S.W.2d 819— 
Kirkland v. Oil Inv. Co., Civ.App., 
41 S.W.2d 125—Oglesby v. Potts, 
Civ.App., 40 S.W.2d 815—Evans v. 
Ingram, Civ.App., 288 S.W. 494, 
Wash.—Seaton v. Smith, 58 P.2d 830, 
186 Wash. 447—First Nat. Bank v. 
Estus, 52 P.2d 1243, 185 Wash. 174 
—In re Hart’s Estate, 271 P. 886, 
149 Wash. 600—Ritter v. Weiner, 
270 P. 137, 149 Wash. 99—Myers v. 
Vayette, 261 P. 647, 146 Wash. 1. 

31 C.J. p 53 note 47 [a] (1), [b]. 

55. U.S.—^Woods V. Naimy, C.C.A. 
Wash., 69 F.2d 892—Neece v. Durst, 
C.C.A.Cal., 61 P.2d 591—^Angichiodo 
V. Cerami, D.C.La., 35 F.Supp. 359, 
affirmed, C.C.A., 127 P.2d 848. 

Ariz.—Hunger v. Boardman, 88 P.2d 
536, 53 Ariz. 271. 

Cal.—St. John v. St. John, 48 P.2d 
32, 4 Cal.2d 245—Mason v. Mason, 

25 P.2d 461, 219 Cal. Ill—Pretzer 
V. Pretzer, 12 P.2d 429, 215 Cal. 
659—Hulse v. Lawson, 299 P. 525, 
212 Cal. 614—Fountain v. Maxim' 
290 P. 576, 210 Cal. 48—Ososke v. 
Kalinowsky, 285 P. 318, 209 Cal. 

45—In re Kelpsch’s Estate, 265 P 
214, 203 Cal. 613—Witaschek v! 
Witaschek, 132 P.2d 600, 56 Cal.App. 


2d 277—Falk v. Falk, 120 P.2d 720, 
48 Cal.App.2d 772—Rahr Malting 
Co. V. Koch Brewing Co., 50 P.2d 
476, 9 Cal.App.2d 457—Lorraine v. 
Lorraine, 48 P.2d 48, 8 Cal.App.2d 
687—Keller v. Keller, 22 P.2d 798, 
132 Cal.App. 343—Durrell v. Bacon, 
5 P.2d 961, 119 CaLApp. 31—Makeig 
V. United Security Bank & Trust 
Co., 296 P. 673, 112 Cal.App. 138— 
Goucher v. Goucher, 255 P. 892, 82 
Cal.App. 449—Pacific-Southwest 

Trust & Savings Bank v. Ross, 253 
P. 351, 81 Cal.App. 204—Maguire v. 

I Cunningham, 222 P. 838, 64 Cal. 
App. 536—Fallon v. Sockolov, 202 
P. 909, 55 CaLApp. 33—Martin v. 
Pritchard, 199 P. 846, 52 Cal.App. 
720. 

Idaho.—Snell v. Stickler, 299 P. 1080, 
50 'Idaho 648—Prescott v. Snell, 299 
P. 1079, 50 Idaho 644—Bear Lake 
State Bank v. Wilcox, 279 P. 1090, 
48 Idaho 147—^Wheaton v. Brad¬ 
shaw, 255 P. 409, 44 Idaho 129—Oy- 
lear v. Oylear, 208 P. 857, 35 Idaho 
732. 

La.—Smith v. Gloyd, 162 So. 617, 182 
La. 770—Busby v. Busby, 122 So. 
599, 168 La. 510—Charlton v. Bai¬ 
ley, App., 12 So.2d 646—Fontenot 
V. Stark, App., 185 So. 77—Bre¬ 
land V. Great States Ins. Co., App., 
150 So. 313—Eagle Rice & Feed 
Mills V. Bourque, App., 149 So. 891 
—Smithson v. Jones, 130 So. 628, 14 
La.App. 700—Hanna Motor Co. v. 
Wilson, 6 La.App. 177. 

Tex.—Dakan v. Dakan, 83 S.W.2d 620, 
125 Tex. 305, affirming, Civ.App., 
52 S.W.2d 1070—Kearse v. Kearse, 
Com.App., 276 S.W. 690, affirming, 
Civ.App., 262 S.W. 561—Taylor v. 
Hollingsworth, Civ.App., 169 S.W. 
2d 519, affirmed. Sup., 176 S.W.2d 
733—Lindemood v. Evans, Civ.App., 
166 S.W.2d 774—Trinity Fire Ins. 
Co. V. Solether, Civ.App., 49 S.W. 

2d 940, affirmed Solether v. Trinity 
Fire Ins. Co., 78 S.W.2d 180, 124 
Tex. 363—Rippy v. Rippy, Civ.App., 

49 S.W.2d 494, error refused—Ralls 
V. Ralls, Civ.App., 256 S.W. 688— 
Mann v. White, Civ.App., 236 S.W. 
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783, dismissed for want of juris¬ 
diction. 

Wash.—Smith v. House, 80 P.2d 816 
195 Wash. 298—Poe v. Smith ’96 
P. 139, 161 Wash. 63—Lenovor\ 
Beckman, 252 P. 533, 142 Wash. 9s' 
31 C.J. p 53 note 47 [a] (4), [b]. 
ComniTuiity property of first maniage 
Tex. Jackson v. Piper, Civ.Add *^s 
S.W. 2d 240. 

Evidence held too vague to support 
finding that certain property was 
not community property.—Beam v 
First Nat. Bank, 269 P. 84, 46 Idaho 
286. 

56. Cal.—Makeig v. United Security 
Bank & Trust Co., 296 P. 673, 112 
Cal.App. 138. 

57. Cal.—Tagus Ranch Co. v. First 
Nat. Bank, 46 P.2d 809, 7 Cal.App.2d 
457. 

58. La.—Ouachita Flour & Feed Co. 
V. Boles, App., 141 So. 823. 

59. U.S.—Lynch v. Speed, C.C.A.La, 
11 F.2d 931, reversing, D.C., In re 
Lynch, 3 F.2d 82. 

La.—Guss V. Mathews, 155 So. 765, 
179 La. 1033. 

60. U.S.—Pedder v. Commissioner of 
Internal Revenue, C.C.A., 60 P.2d 
866 . 

La.—Burns v. De Bakey, App., 186 
So. 374—Ory Bros. v. Muller, 128 
So. 903, 14 La.-'^pp. 35. 

Tex.—Cain v. Cam, Civ.App., 134 S. 
W.2d 506—^Hall v. Barrett, Civ. 
App., 126 S.W.2d 1045. 

31 C.J. p 53 note 47 [d]. 

Evidence insufficient to show gift 
Tex.—Branham v. Scott, Civ.App., 51 
S.W. 38. 

61. U.S.—Pedder v. Commissioner of 
Internal Revenue, C.C.A., 60 F.2d 
866 . 

62. Cal.—Parker v. Parker, 241 P. 
581, 74 Cal.App. 646. 

Tex.—Hays v. Dumraese, Civ.App., 
153 S.W.2d 225, error refused. 

63. Wash.—State v. Superior Court 
for Snohomish County, 206 P. 362, 
119 Wash. 631. 
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property.®'^ 

Declarations and intention. Declarations of one 
or both of the parties are not conclusive as to the 
community or separate character of the property.65 
Proof of the intention of the parties at the time of 
acquisition is material,66 and may overcome the 
presumption in favor of the community,67 but it 
does not have this effect in every instance,68 for the 
character of property as community or separate 


is a matter of law not dependent on the intention 
of the parties, as stated supra § 469. 

Nomhial title and actual possession or control 
Acquisition of property in the name of the wife is 
evidence of her separate ownership,6^ but generally 
the fact that property is held or acquired by, or in 
the name of, the husband76 or the wife,*^^ or, a for¬ 
tiori, in the joint names of the husband and the 
wife,'^2 does not alone establish the separate charac- 


64. Wash.—State v. Superior Court 
for Snohomish County, supra. 
g5_ U.S.—Wilson V. U. S., C.C.A.Cal., 

100 F.2d 552. 

Cal—In re Allan’s Estate, 82 P.2d 
190 28 Cal.App.2d 181—Potter v. 

Smith, 191 P. 1023. 48 Cal.App. 

162 . 

Idaho.— Prescott v. Snell. 299 P. 1079, 
50 Idaho 644. 

Wash.— Merritt v. Newkirk, 285 P. 
442, 155 Wash. 517. 

Declaration in will 

Status of property, whether com¬ 
munity property or not, could not 
be fixed or changed by declaration 
in will.—Succession of Roque, 146 
So. 477. 176 La. 711. 

Declarations held insufficient to over¬ 
come presumption in favor of com¬ 
munity 

U.S.—In re Sterling, D.C.Cal., 20 P. 
Supp. 924—In re Freitas, D.C.Cal., 
16 F.Supp. 557. 

Cal.—Waldeck v. Hedden, 265 P. 340, 
89 Cal.App. 485—Bone v. Dwyer, 
240 P. 796, 74 Cal.App. 363. 
jfev—Milisich V. Hillhouse, 228 P. 
307, 48 Nev. 166. 

N.M.—Katson v. Katson, 89 P.2d 624, 
43 N.M. 214. 

66. Cal.—Phelps v. Davies, 14 P.2d 
922, 126 Cal.App. 419. 

67. Anz.—Lincoln Fire Ins. Co. of 
New York v. Barnes, 88 P.2d 533, 
53 Ariz. 264—Lovin v. Woodward, 
40 P.2d 102, 45 Ariz. 105. 

Tex.—Baker v. Baker, Civ.App., 104 
S.W.2d 531. 

“68. Tex.—Sparks v. Humble Oil & 
Refining Co., Civ.App., 129 S.W.2d 
468, error refused. 

69. Cal.—Simonton v. Los Angeles 
Trust & Savings Bank, 270 P. 672, 
205 Cal. 252. 

70. U.S.—Rogan v. Delaney, C.C.A. 

Cal., 110 P.2d 336, certiorari denied 
Delaney v. Rogan, 61 S.Ct. 17, 311 

U.S. 660, 85 L.Ed. 423—Pedder v. 
Commissioner of Internal Revenue, 
C.C.A., 60 P.2d 866—Grimes v. 

Grimes, D.C.Nev., 52 F.2d 171. 

Ariz.—In re Torrey’s Estate, 95 P.2d 
990, 54 Ariz. 369—Lincoln Fire Ins. 
Co. of New York v. Barnes, 88 P. 
2d 533, 53 Ariz. 264—Schwartz v. 
Sehwartz, 79 P.2d 501, 52 Ariz. 106, 
116 A.L.R. 633—Blackman v. Black¬ 
man, 43 P.2d 1011, 45 Ariz. 374. 


Cal.—In re Duncan’s Estate, 70 P.2d 
174, 9 Cal.2d 207—Fountain v. 

Maxim. 290 P. 576, 210 Cal. 48— 
Ososke V. Kalinowsky, 285 P. 318, 
209 Cal. 45—Horsman v. Maden, 120 
P.2d 92, 48 Cal.App.2d 635—In re 
Sehabiague’s Estate, 119 P.2d 30, 
47 Cal.App.2d 793—In re Reid’s Es¬ 
tate, 79 P.2d 451, 26 Cal.App.2d 362 
—Waldeck v. Hedden, 265 P. 340, 
89 Cal.App. 485. 

La.—Cabral v. Victor & Provost, 158 
So. 821, 181 La. 139—Sample v. 
Whitaker, 135 So. 38. 172 La. 722— 

U. S. Fidelity & Guaranty Co. v. 
Moore, 119 So. 886, 9 La.App. 429. 

N.M.—Roberts v. Roberts, 4 P.2d 
920, 35 N.M. 593. 

Tex—Boyd v. Orr, Civ.App., 170 S.W. 
2d 829—Mayor v. Breeding, Civ. 
App., 24 S.W.2d 542, error refused 
—Minter v. Pounds, Civ.App., 3 
S.W.2d 830, affirmed in part and 
reversed on other grounds in part 
Pounds v. Minter, Com.App., 13 S. 
W.2d 351—Henninger v. Pickren, 
Civ.App.. 295 S.W. 264. 

Wash.—Hughes v. Boyer, 104 P.2d 
760, 5 Wash.2d 81—Washington 

Trust Co. V. Blalock, 285 P. 449, 
155 Wash. 510—Parker v. Parker, 
207 P. 1062, 121 Wash. 24. 

31 C.J. p 54 note 55. 

New leases, created during cover¬ 
ture by renewal of leases to husband 
before marriage, are presumed to be 
community property, in absence of 
contrary evidence.—In re Fellows’ 
Estate, 289 P. 887, 106 Cal.App. 681. 

71. U.S.—Stewart v. Commissioner 
of Internal Revenue, C.C.A.Tex., 95 
P.2d 821—In re Freitas, D.C.Cal., 
16 F.Supp. 557. 

Anz.—In re Torrey’s Estate, 95 P. 
2d 990, 54 Ariz. 369—Lincoln Fire 
Ins. Co. of New York v. Barnes, 88 
P.2d 533, 53 Ariz. 264—Schwartz 

V. Schwartz, 79 P.2d 501, 52 Ariz. 
105, 116 A.L.R. 633—Blackman v. 
Blackman, 43 P.2d 1011, 45 Ariz. 
374. 

Cal.—Salveter v. Salveter, 275 P. 801, 
206 Cal. 657—Horsman v. Maden, 
120 P.2d 92, 48 Cal.App.2d 635— 
In re Sehabiague’s Estate, 119 P.2d 
30, 47 Cal.App.2d 793—McAlvay v. 
Consumers’ Salt Co., 297 P. 135, 
112 CaLApp, 383—Goucher v. Gou- 
cher, 255 P. 892. 82 Cal.App. 449. 
Idaho.—Prescott v. Snell, 299 P. 1079, 
50 Idaho 644. 
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La.—Cabral v. Victor & Provost, 158 
So. 821, 181 La. 139—Houghton v. 
Hall, 148 So. 37, 177 La. 237—Reine 

V. Reine, 129 So. 364, 170 La. 839 — 
Garlick v. Dalbey, 84 So. 441, 147 
La. 18—Rappeport v. Patten, App., 
13 So.2d 497—Charlton v. Bailey, 
App., 12 So.2d 646—Alsaya v. John¬ 
son, App., 178 So. 518, reinstated 
181 So. 204—Commercial Trust & 
Savings Bank v. Thorengren, App., 
122 So. 92—Cooper v. Stuckey, 121 
So. 236, 9 La.App. 414—Philip Wer- 
lein. Limited, v. Madsen, 120 So. 
237, 10 La. App. 550—Carlton v. 
Durr, 120 So. 124, 9 La.App. 269— 
U. S. Fidelity & Guaranty Co. v. 
Moore, 119 So. 886, 9 La.App. 429— 
Hardee v. Me Gaga, 8 La. App. 794— 
Consolidated Co. v. Gerace, 8 La. 
App. 82—Fortson v. Moseke, 7 La. 
App. 131—Hanna Motor Co. v. Wil¬ 
son, 6 La.App. 177. 

Nev.—In re Wilson’s Estate, 53 P.2d 
339, 343, 56 Nev. 353, citing Corpus 
Juris —Milisich v. Hillhouse, 228 P. 
307, 48 Nev. 166. 

Tex.—Boyd v. Orr, Civ.App., 170 S. 

W. 2d 829—Castelo v. Castelo, Civ. 
App., 89 S.W.2d 1033, error dis¬ 
missed—Harris v. Maxon, Civ.App., 
44 S.W.2d 778, error dismissed— 
Bray v. Bray, Civ.App., 28 S.W.2d 
205—Strickland v. Pilgrim, Civ. 
App., 300 S.W. 215—Henninger v. 
Pickren, Civ.App., 295 S.W. 264— 
Levy V. Rosenthal, Civ.App., 288 S. 

W. 845. 

Wash.—Hughes v. Boyer, 104 P.2d 
760, 5 Wash.2d 81—Seaton v. Smith, 
58 P.2d 830, 186 Wash. 447—Reeve 
v. Arnoldo, 30 P.2d 943, 176 Wash. 
679—Washington Trust Co. v. Bla¬ 
lock, 285 P. 449, 155 Wash. 510— 
Jones V. Duke, 275 P. 72, 151 Wash. 
108 . 

31 C.J. p 54 note 55. 

A lease acquired after marriage 
is presumptively community proper¬ 
ty, although executed by the wife 
alone.—^Williams v. Beebe, 139 P. 867, 
79 Wash. 133. 

Brand on cattle 

The fact that cattle were branded 
in the recorded brand of the wife 
does not, standing alone, overcome 
the presumption of community own¬ 
ership.—Barnett v. Wedgewood, 211 
P. 601, 28 N.M. 312. 

72. Cal.—^Horsman v. Maden, 120 P. 
2d 92, 48 Cal.App.2d 635. 
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ter of the property or overcome the presumption in 
favor of the community. The application of this 
rule as affected by statutory presumptions in favor 
of the wife or by recitals in a deed or conveyance 
is discussed infra §§ 491, 492. 

Actual possession of personalty by the husband 
or the wife, as distinguished from joint possession, 
is insufficient to overcome the presumption in favor 
of community ownership/^ but the circumstances 
that all of certain property is in the possession of 
the husband, and treated by him as though it were 
community or his own separate property, in some 
jurisdictions is held to create a disputable presump¬ 
tion that such was its character where the wife 
seeks to claim the property from creditors.74 The 
fact that the husband has dealt with or managed 
property, the title to which is in the wife, is not 
conclusive or sufficient alone to show that the prop¬ 
erty is community. 

Ordinarily the fact that a bank deposit stands in 
the name of only one of the spouses does not over¬ 
come the presumption of community ownership or 
establish the separate character of the funds,76 but 


41 C.J.s. 

[ in jurisdictions in which a bank deposit is presumed 
to be the separate property of the person in whose 
name it stands, as discussed supra subdivision a (’i 
of this section, this fact may warrant a finding thit 
the deposit is separate property,unless evidence 
showing the community character of the property is 
introduced.'^S 

Consideration. Generally, unless the manner of 
acquisition, or the form of the conveyance or the 
nature of the recitals therein, destroy the effective¬ 
ness of the use of the separate funds, as considered 
infra §§ 490-492, the separate character of the prop¬ 
erty may be established, or the presumption in favor 
of community ownership may be overcome, by evi¬ 
dence that the property has been acquired with sep¬ 
arate funds or property ;79 but under a statute pro¬ 
viding specifically that property acquired during 
marriage by purchase or in any other similar way 
is community the presumption in favor of the com¬ 
munity continues even where the consideration is 
shown to have moved from the separate estate of 
the husband or the wife,*® although proof of a sep¬ 
arate consideration may overcome the presumption 


La.—U. S. Fidelity & Guaranty Oo, 

V. Moore, 119 So. 886, 9 La.App. 
429. 

Tex.—Boyd v. Orr, Civ.App., 170 S. 

W. 2d 829—Henninger v. Pickren, 
Civ.App.. 295 S.W. 264. 

Wash.—Washington Trust Co. v. Bla¬ 
lock, 285 P. 449, 155 Wash. 510. 

73. Tex.—First Nat, Bank v. Wag¬ 
ner, Supply Co., Civ.App., 9 S.W.2d 
474. 

31 C.J. p 54 note 51. 

74. Cal.—De Puy v. Shay, 16 P.2d 
158, 127 Cal.App. 476—Jolly v. Mc¬ 
Coy, 172 P. 618, 36 CaLApp. 479. 

Automobile 

(1) In wife’s action for conversion 
of automobile seized under execu¬ 
tion on judgment against husband, 
wife’s claim of ownership and pos¬ 
session must be closely scrutinized. 
—^De Puy V. Shay, 16 P.2d 158, 127 
Cal.App. 476. 

(2) In such an action evidence was 
held to support finding that husband 
was owner of automobile and in pos¬ 
session at time of seizure.—De Puy 
V. Shay, supra. 

75. Idaho.—Prescott v. Snell, 299 P. 
1079, 50 Idaho 644. 

La.—Ouachita Flour & Feed Co. v. 

Boles, App., 141 So. 823. 

Control as creating presumption 
The fact that the husband controls 
property purchased by the wife’s sep¬ 
arate funds creates no presumption 
that it is either the property of the 
husband or the property of the com¬ 
munity.—Chicago Portrait Co, v. Sex¬ 
ton, 286 P. 615, 49 Idaho 128. 


76. U.S.—Howard v. U. S., D.C.La., 
40 F.Supp. 697, modified on other 
grounds, C.C.A., 125 P.2d 986. 

Wash.—Beakley v. City of Bremer¬ 
ton, 105 P.2d 40, 5 Wash.2d 670. 
Bank deposit held community prop¬ 
erty 

Cal.—In re Coelho’s Estate, 6 P.2d 
342, 119 CaLApp. 312. 

La.—Drewett v. Carnahan, App., 183 
So. 103—Modawell v. Ivey, 127 So. 
417, 13 La.App. 143. 

77. Tex.—Sorenson v. City Nat. 
Bank, 49 S.W.2d 718, 121 Tex. 478. 

Bank deposit held separate property 
Tex—Harris v. Maxon, Civ.App., 44 
S.W.2d 778, error dismissed—Ta¬ 
tum State Bank v. Gibson, Civ. 
App., 24 S.W.2d 506—Sorenson v. 
City Nat. Bank, Civ.App., 293 S.W. 
638—Kerr v. Tyler Guaranty State 
Bank, Civ.App., 283 S.W. 601. 

31 C.J. p 48 note 98 [b], p 54 note 53 
[a] (5). 

78. Funds commingled in account 
Where money was deposited in the 

wife’s name in a bank account, evi¬ 
dence that most of money in account 
was acquired by wife during mar¬ 
riage and commingled with her sepa¬ 
rate funds in bank and that the hus¬ 
band and wife made no attempt to 
segregate it from community ac¬ 
cumulations was sufficient to over¬ 
come statutory presumption that 
funds were separate property of wife. 
—Taylor v. Suloch Oil Co., Tex.Civ. 
App., 141 S.W.2d 657, error dismissed, 
judgment correct 
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Evidence held sufScient to show com¬ 
munity ownership 
Tex.—First Nat. Bank v. First State 
Bank of Jacksonville, Civ.App., 269 
S.W. 154, affirmed, Com.App.,’ 291 
S.W. 206—Ralls v. Ralls, Civ.App., 
256 S.W. 688—Armingen v. Martin, 
Civ.App., 252 S.W. 1109—Hightower 
V. Hightower, Civ.App., 236 S.W 
197. 

79. Ariz.—Lovin v. Woodward, 40 P. 

2d 102, 45 Ariz. 105. 

Cal.—In re Barnes’ Estate, 17 P.2d 
1046, 128 Cal.App. 489—Hiatt v. 
Seyster, 10 P.2d 473, 122 Cal.App. 
612. 

Tex.—Solether v. Trinity Fire Ins. 
Co., 78 S.W.2d 180, 124 Tex. 363, 
affirming Trinity Fire Ins. Co. v. 
Solether, Civ.App., 49 S.W.2d 940— 
Boyd v. Orr, Civ.App., 170 SW.2d 
829—Miller v. Miller, Civ.App., 131 
S.W.2d 245—Sparks v. Humble Oil 

6 Refining Co., Civ.App., 129 S.W. 
2d 468. Error refused—Reed v. 
Benjamin State Bank, Civ.App., 114 
S.W.2d 365, error dismissed—Bray 
V. Bray, Civ.App., 28 S.W.2d 205— 
Strickland v. Pilgrim, Civ.App., 300 
S.W. 215. 

Wash.—Scott V. Currie, 109 P.2d 526, 

7 Wash.2d 301—In re Woodburn's 
Estate, 66 P.2d 1138, 190 Wash. 
141. 

31 C.J. p 55 note 59, p 63 notes 85, 86. 
Necessity for tracing consideration 
see infra § 490. 

80. La.—^Kittredge v. Gran, 103 So. 

723, 158 La. 154. 

31 C.J. p 55 note 63. 
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if additional facts are proved such as, in the case j 
of the husband, that certain recitals are in the deed, 
as discussed infra § 492, and, in the case of the 
wife that the funds were under her separate ad¬ 
ministration and the purchase was in her own 
nanie.8i Proof that the community furnished the 
consideration for a conveyance to a husband or wife 
strengthens the presumption in favor of the com¬ 
munity,but does not render it conclusive.S^ 

Authentic evidence, as of the time of the mar¬ 
riage, of property brought into the marriage rela¬ 
tion, has been held not to be conclusive as against 
third persons nor does the registration of prop¬ 
erty as belonging to the wife’s separate estate, as 
authorized by law, exclude evidence to the con- 
Where from the registry it appears that 
the property has been acquired during marriage, a 
further recital by the registrar that the registrant 
has stated that certain improvements on the prop- 
erty were made with separate funds does not over¬ 
come the presumption of community property.S® 
Deeds and conveyances as evidence are considered 
infra §§ 491, 492. 

I 490 . _ Tracing Mutations; Improve¬ 

ments 

a. In general . 

b. Admissibility of evidence 

c. Sufficiency of evidence 

a. In General 

A separate consideration must be traced Into the 
property acquired to overcome the presumption in fa¬ 
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vor of the community. Where separate and communi¬ 
ty property have become confused, blended, or com¬ 
mingled, the whole will be presumed to be community 
property unless the community component is compara¬ 
tively small. Buildings erected on separate realty are 
not presumptively community property. 

If a separate consideration is not traced into prop¬ 
erty acquired by purchase or exchange during the 
existence of the community, the consideration will 
be presumed to have been furnished by the com¬ 
munity and the property acquired will be presumed 
to be community property,^7 and the burden of proof 
is on the party asserting the separate character of the 
consideration.®^ However, where a spouse has sep¬ 
arate funds it will be presumed, in favor of honesty 
and fair dealing, that he has used his own money in 
purchasing property for his separate account.®^ A 
statute providing that a written instrument is pre¬ 
sumptive evidence of consideration does not create 
any presumption as to the source of such consider- 
ation.90 Where purchase with separate funds is not 
alone sufficient to rebut the presumption in favor of 
the community, as considered supra § 489 c, the per¬ 
son asserting a separate estate has the burden of 
proving not only the separate character of the con¬ 
sideration, but also compliance with all the other 
requisites of a separate acquisition,®^ and in cases 
where this burden is to establish the separate owner¬ 
ship of the wife, not only must the paraphernality 
of the funds be shown, but also administration there¬ 
of by the wife separately from her husband and in¬ 
vestment by her.®2 The presumption arising from 
the purchase of property with the separate funds 
of one spouse and with community funds would in- 


81. La.—Crowley v. New Orleans 
Brewing Co., App., 180 So. 232 
Carlton v. Durr, 120 So. 124, 9 La. 
App. 269. 

Ownersliip of wife held estalDlished 
La.—Guss V. Mathews, 155 So. 765, 
179 La. 1033. 

82. Tex.—Emery v. Barfield, Civ. 
App., 183 S.W. 386. 

31 C.J. p 55 note 64. 

83. Tex.—Presidio Min. Co. v. Bul- 
hs, 4 S.W. 860, 68 Tex. 581. 

84. La.—Nor^s v. Carraby, 5 Rob. 
292. 

The ammeratioxi of dower must be 
proved as against creditors by evi¬ 
dence aliunde.—Benoist v. Blanchard, 
6 La.Ann. 789—Nores v. Carraby, 5 
Rob., La., 292. 

85. Tex.—Braden v. Gose, 57 Tex. 
37. 

Failure to register as constituting es¬ 
toppel see infra § 493. 

86. Puerto Rico.—Irizarry v. Barto¬ 
lomey, 32 Puerto Rico 849. 

87. Ariz.—Wilson v. Sullivan, 206 P. 
222, 24 Ariz. 124. 


Cal.—Falk v. Falk, 120 P.2d 714, 48 
Cal.App.2d 762. 

La.—Smith v. Brock, App., 200 So. 
342. 

Tex.—Lee v. Wheeler, 84 S.W.2d 695, 
126 Tex. 15, setting aside Wheeler 
V. Lee, Civ.App., 53 S.W.2d 648 
Lmdemood v. Evans, Civ.App., 166 
S W.2d 774—Schwethelm v. Schwet- 
helm, Civ.App., 1 S.W.2d 911—A. B. 
Richards Medicine Co. v. Jennings, 
Civ.App., 283 S.W. 296. 

31 C.J. P 55 note 71. 

88. La.—McGill v. Urban, 120 So. 
408, 10 LaApp. 82. 

Tex.—Taylor v. Suloch Oil Co., Civ. 
App.. 141 S.W.2d 657, error dis¬ 
missed, judgment correct—Seas- 
trunk V. Kidd, Civ.App., 53 S.W.2d 

S 7 S_Howard v. Howard, Civ.App., 

48 S.W.2d 489, error refused—Byrd 
V. Taylor, Civ.App., 40 S.W.2d 942, 
error dismissed. 

Wash.—Myers v. Vayette, 261 P. 647, 
146 Wash. 1. 

31 C.J. p 55 note 72. 

89. Wash.—Rogers v. Joughin, 277 
p. 988, 152 Wash. 448. 
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Presumption as to payment from sep¬ 
arate funds for improvements on 
separate property see infra § 510. 

90. Idaho.—Aker v. Aker, 20 P.2d 
796, 52 Idaho 713, appeal dismissed 
and certiorari denied 54 S.Ct. 80, 
290 U.S. 587, 78 L.Ed 518. 

91. La.—Magnolia Petroleum Co. v. 
Crigier, App., 12 So.2d 511—Drew- 
ett V. Carnahan, App., 183 So. 103 
—Carlton v. Durr, 120 So. 124, 9 
La.App. 269. 

31 C.J. p 56 notes 74, 75. 

Requisites of separate acquisition see 
supra § 482. 

Effect and conclusiveness of recitals 
in deeds and conveyances see infra 
§ 492. 

92. La.—Houghton v. Hall, 148 So. 
37, 177 La. 237—Magnolia Petro¬ 
leum Co. V. Crigier, App., 12 So.2d 
511—Smith V. Brock, App., 200 So. 
342 —Cox V. Caldwell, App., 197 So. 
167—^Drewett v. Carnahan, App., 
183 So. 103—First Nat. Bank v. 
Coreil, App., 145 So. 395, amended 
149 So. 326. 
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dicate that the property is partly the separate prop¬ 
erty of that spouse and partly community proper¬ 
ty, ** and there is no presumption that any part of 
it is the separate property of the other spouse.®^ 
Where a purchase is made and the title vests prior 
to marriag'e, no presumption of payment by the com¬ 
munity will arise from the mere fact that the con¬ 
sideration is paid after marriage,9® and it has been 
held that, where the title does not fully vest until 
after marriage, but it appears that the final payment 
was made soon after marriage, no presumption of 
payment with community funds arises,^® especially 
where it appears that the purchaser had separate 
property with which the payment could have been 
made.97 However, where no part of the consider¬ 
ation was paid before marriage and title was ac¬ 
quired during the community by a deed reciting a 
valuable consideration, it has been held that the 
general presumption in favor of the community was 
not aflFected by the fact that the land was contract¬ 
ed for prior to marriage.®* 

Where separate and community properties have 
become confused, blended, or commingled, the whole 
will be presumed to be community property,®® un¬ 
less the community component of the intermixture is 
comparatively small,l and the burden of establish¬ 


41 C.J.S. 

ing the separate character of a portion of the prop 
erty is on the person claiming it to be separate.® 

hnprovements. In accordance with the rule that 
the title to improvements on separate property fol¬ 
lows the title to the land, as stated supra § 479 
buildings erected on separate realty are not presump’ 
tively community property.® The acts of a husbaii 
in making improvements on his wife’s separate prop¬ 
erty Tvill be presumed to have been done as her 
agent, and not in hostility to her title.^ Presump¬ 
tions pertinent to the right to reimbursement for 
improvements are considered infra § 510. 

Investments in business. Where a married wo¬ 
man engages in trade,® or invests in a partnership 
business,® a prima facie presumption that the trans¬ 
action is with community funds has been held to 
exist. In jurisdictions in which the profits of a 
separate business fall into the community, as con¬ 
sidered supra § 479, acquisitions of fixtures and 
merchandise after the original capital investment 
will be presumed to have been purchased with profits 
of the business,® and the assets of the business to 
that extent will be presumed to be community prop¬ 
erty,® casting the burden of overcoming the pre¬ 
sumption on the spouse asserting a separate interest 
therein.® 


53. Wash.—^Washing-ton Trust Co. v. 

Blalock, 285 P. 449, 155 Wash. 510. 
Community and separate property as 
consideration see supra § 484. 

94. Wash.—^Washington Trust Co. v. 
Blalock, supra. 

95. Tex.—Gameson v. Gameson, Civ. 
App., 162 S.W. 1169, rehearing de¬ 
nied 164 S.W. 1104. 

31 C.J. p 56 note 77. 

96. Tex.—Watts v. Miller, 13 S.W. 
16. 76 Tex. 13—Riddle v. Riddle, 
Civ.App., 62 S.W. 970. 

Inchoate title under contract see su¬ 
pra § 487. 

97. Tex.—Riddle v. Riddle, supra. 

9S. Tex.—Hawley v. Geer, 17 S.W. 

914. 

99. U.S.—In re Freitas, D.C.Cal., 16 
F.Supp. 557. 

Ariz.—Rundle v. Winters, 298 P. 929, 
38 Ariz. 239. 

Cal.—^Fountain v. Maxim, 290 P. 576, 
210 Cal. 48—Falk v. Falk, 120 P. 
2d 714, 48 Cal.App.2d 762—In re 
Sehabiague’s Estate, 119 P.2d 30, 
47 Cal.App.2d 793—Porter v. Nel¬ 
son, 109 P.2d 996, 42 Cal.App.2d 
750—^In re Woods’ Estate, 72 P.2d 
258, 23 Cal. App.2d 187—Lorraine 
V. Lorraine, 48 P.2d 48, 8 CaLApp. 
2d 687—^In re Barnes* Estate 17 P 
2d 1046, 128 Cal.App. ,489-lln re 
Fellows’ Estate, 289 P. 887, 106 Cal. 
App. 681. 

Tex.—Finley v. Pafford, Civ.App., 104 i 


S.W.2d 163, 165, error dismissed, 
citing Corpus J^uris—Saylor v. Say¬ 
lor. Civ.App., 20 S.W.2d 229. 

31 C.J. p 56 note 80. 

Bank account 

Generally, a bank account consist¬ 
ing of separate and community funds 
commingled in such manner that nei¬ 
ther can be distinguished from the 
other must be regarded as, or pre¬ 
sumed to be, a “community account.” 
Cal.—In re Woods* Estate, 72 P.2d 
258, 23 Cal.App.2d 187. 

Tex.—Smith v. Buss. 144 S.W.2d 529, 
135 Tex. 566, affirming Buss v. 
Smith, Civ.App., 125 S.W.2d 712. 
Wash.—^Jacobs v. Hoitt, 205 P. 414, 
119 Wash. 283. 

Property held not commingled 
Tex.—John Hancock Mut. Life Ins. 
Co. V. Bennett, Civ.App., 159 S.W. 
2d 892, error refused. 

1. Cal,—Falk v. Falk, 120 P.2d 714, 
48 Cal.App.2d 762. 

31 C.J. p 56 note 81. 

2. U.S.—In re Freitas, D.C.Cal., 16 
F.Supp. 557. 

Ariz.—Rundle v. Winters, 298 P. 929 
38 Ariz. 239. 

Cal.—Fountain v. Maxim, 290 P. 576, 
210 Cal. 48—^In re Sehabiague’s Es¬ 
tate, 119 P.2d 30, 47 Cal.App.2d 
793—Porter v. Nelson, 109 P.2d 
996, 42 Cal.App.2d 750—In re 

Woods’ Estate, 72 P.2d 258, 23 Cal. 
App.2d 187—In re McCarthy’s Es- 
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tate, 15 P.2d 223, 127 Cal.App. 80— 
In re Fellows’ Estate, 289 P. 887, 
106 Cal.App. 681—Maskuns v. Mas- 
kuns, 268 P. 1093, 93 Cal.App. 27. 

3. Cal.—In re Barreiro’s Estate 261 
P. 509, 86 CaLApp. 764. 

4. Cal.—Swain v. Duane, 48 Cal. 358. 

5. Cal.—Bashore v. Parker, 80 P. 707, 
146 Cal. 525. 

31 C.J. p 56 note 93. 

6. Tex.—Purdom v. Boyd, 17 S.W. 
606, 82 Tex. 130. 

31 C.J. p 57 note 95. 

7. Tex.—^Hardee v. Vincent, 147 S.W. 
2d 1072, 136 Tex. 99, reversing, Civ. 
App., 127 S.W.2d 333. 

However, in a suit by the wife to 

set aside a sale of her husband’s 
separate business five weeks after the 
start of the business, the court held 
that, although there had been sales 
and purchases, it would not indulge 
the presumption that profits were in¬ 
vested in the business, or that com¬ 
munity funds took the place of the 
separate capital originally invested. 
—Holloway v. Shuttles, 51 S.W. 293, 
21 Tex.Civ.App. 188. 

8. Tex.—Hardee v. Vincent, 147 S.W. 
2d 1072, 136 Tex. 99, reversing. Civ. 
App., 127 S.W.2d 333. 

9. Tex.—Brittain v. O’Banion, Civ. 
App., 56 S.W. 2d 249, error dis¬ 
missed. 
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The stock of a corporation organized by the hus- j 
band during marriage is presumptively community 
property.^® 

Investment in business as transmuting the charac¬ 
ter of the property is considered infra § 497. 

b. Admissibility of Evidence 

The admissibility of evidence in tracing mutations 
is governed by the usual rules of evidence. 

The usual rules as to the admissibility of evidence 
have been applied in tracing mutations.^i Gener¬ 
ally, parol testimony is admissible to trace separate 
funds Into land,i2 or to show improvement of sepa¬ 
rate property with community funds,^3 and evidence 
as to the circumstances surrounding the acquisition 
of the property^^ and the intention of the parties 
at that time^® may be received. The best evidence 
rule is applicable so as to preclude oral testimony of 
the source of the funds, with which the property is 
purchased, where better evidence in the form of let¬ 
ters, checks, drafts, and bank books is available.^^ 

c. Sufficiency of Evidence 

The mutation must be clearly traced, and in prov¬ 
ing a separate consideration the consideration must be 
shown to move immediately and contractually into the 
new acquisition. 

It has been declared that mutations of separate 
property must be clearly traced,!*^ or that the evi¬ 
dence must be clear and satisfactory,and that the 
fact that property acquired during marriage repre¬ 
sents a mere mutation of separate property will not 
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be inferred except from circumstances of a con¬ 
clusive tendency.^^ It has been held that the de¬ 
gree of proof required is that between a preponder¬ 
ance of the evidence and evidence beyond a rea¬ 
sonable doubt,^® but there is also authority which 
seems to indicate that only a preponderance of the 
evidence is required.-^ In proving a separate con¬ 
sideration to rebut the presumption in favor of the 
community, as considered supra § 489 c, the con¬ 
sideration must be specifically traced and shown to 
move immediately and contractually into the new 
acquisition,^^ although it is not always necessary to 
identify the specific funds used.^* Possession of 
sufficient separate funds to make the separate acqui¬ 
sition must be proved,^^ but proof of possession of 
separate means is not alone sufficient.25 Where the 
purchase is on credit, it must be shown that a suffi¬ 
cient cash consideration was paid to render the 
property ample security for the balance of the pur¬ 
chase price,26 and that the purchaser’s separate es¬ 
tate has sufficient property reasonably to insure the 
payment of the deferred payments-^*^ Any pre¬ 
sumption that property invested in a business con¬ 
ducted by the wife is community, as considered su¬ 
pra subdivision a of this section, is overcome by 
proof of the fact that the property was purchased 
with her separate funds.^^ 

A purchase as distinguished from an exchange 
involves a wider range of proof, that is, although 
the quantum of proof is the same in both cases, 
the burden is more difficult to sustain in the former 
than in the latter. 


10. Wash.—E. I. DuPont De Ne¬ 
mours & Co. V. Garrison, 124 P.2<3I 
939, 13 Wash.2d 170. 

11. Cal.—In re Tompkins’ Estate, H 
P.2d 886, 123 Cal.App. 670. 

Tex.—Foster v. Christensen, Com, 
App., 67 S.W.2d 246, reversing, Civ. 
App., 42 S.W.2d 460. 

Resources of spouses 
Where specific source of property 
in Question is undisputed, evidence 
as to respective resources of spous¬ 
es is immaterial in determining 
whether such property was separate 
or community property.—Reeve v. 
Jahn, 70 P.2d 610, 9 Cal.2d 244. 

12. Tex.—Poster v. Christensen, 
Com.App., 67 S.W.2d 246, reversing, 
Civ.App., 42 S.W.2d 460. 

31 C.J. p 57 note 99. 

Conclusiveness of deeds and recitals 
thereof see infra §§ 491, 492. 

13. La.—Bellande’s Succession, 6 So. 
505, 41 La.Ann. 491. 

14. Cal.—Williamson v. Kinney, 125 
P.2d 920, 52 Cal.App.2d 98. 

15. Cal.—^Williamson v. Kinney, su¬ 
pra—Stephenson v. Brand, 10 P.2d 
476, 112 Cal.App. 543. 

41 C.J.S.-66 


16. Idaho.—Chaney v. Gauld Co., 152 
P. 468, 28 Idaho 76. 

17. Tex.—Finley v. Pafford, Civ.App., 
104 S.W.2d 163, 164, error dis¬ 
missed, citing Corpus Juris—Brit¬ 
tain V. O’Banion, Civ.App., 56 S.W. 
2d 249, error dismissed—Saylor v. 
Saylor, Civ.App., 20 S.W.2d 229. 

31 C.J. p 57 note 3. 

Clearly and distinctly traced 
Tex,—Thomas v. Thomas, Civ.App., 
277 S.W. 210. 

Clearly and indisputably traced 
Tex.—Schmidt v. Huppmann, 11 S.W. 

175, 73 Tex. 112. 

31 C.J. p 57 note 4. 

18. Ariz.—Bundle v. Winters, 298 P. 
929, 38 Ariz. 239. 

31 C.J. p 57 note 5. 

19. Tex.—Morris v. Hastings, 7 S.W. 
649, 70 Tex. 26, 8 Am.S.R. 570. 

20. Tex.—Thomas v. Thomas, Civ. 
App., 277 S.W, 210. 

21. Tex.—Thompson v. Wilson, 60 S 
W. 354, 24 Tex.Civ.App. 666. 

31 C.J. p 57 note 7. 
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Separate property hield clearly traced 

Cal.—Cline v. Cline, 41 P.2d 588, 4 
Cal.App.2d 626. 

22. Tex.—Finley v. Pafford, Civ.App., 
104 S.W.2d 163, 164, error dis¬ 
missed, quoting Corpus Juris. 

31 C.J. p 57 note 9. 

23. La.—Sharp v. Zeller, 34 So. 129, 
110 La. 61. 

31 C.J. p 58 note 15. 

24. La.—Jordy v. Muir, 25 So. 550, 
51 La.Ann. 55—Bouligny v. Fortier, 
16 La.Ann. 209. 

25. Tex.—Finley v. PafCord, Civ.App., 
104 S.W.2d 163, 164, error dis¬ 
missed, quoting Corpus Juris. 

i 31 C.J. p 57 note 10. 

26. La.—Magnolia Petroleum Co. v. 
Crigler, App., 12 So.2d 511. 

31 C.J. p 58 note 17. 

27- La.—Magnolia Petroleum Co. v. 
Crigler, supra. 

31 C.J. p 58 note 18. 

28. Cal.—Oldershaw v. Matteson & 
Williamson Mfg. Co., 125 P. 263, 
19 Cal.App. 179. 

29. Tex.—Schmeltz v. Garey, 49 Tex. 
49. 

31 C.J. p 58 note 19. 
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The evidence in particular cases has been held 
sufficient to show property to have been acquired 
for a separate consideration by the husband^® or by 
the wife,31 such as in cases where it has shown that 
the property in question was received in exchange 
for the proceeds from separate property,3 2 for funds 
earned prior to marriage,33 for money received as 
a gift,34 for separate property acquired in a non¬ 
community property state,35 or for the profits from 
separate property in jurisdictions where such profits 
do not fall into the community.36 In like manner, 
under the facts of the particular cases, evidence has 
been held not to show property to have been ac¬ 
quired for a separate consideration,37 such as where 
the evidence has shown that the property was paid 
for with funds earned during marriage,33 with rents 
or profits from separate property in jurisdictions 
where such rents or profits fall to the community,39 
or with separate and community funds so commin¬ 
gled as to be incapable of identification.40 Only 
slight evidence is required to show that property 


purchased by a husband immediately after marria? 
is his separate estate.41 

§ 491. - Deeds and Conveyances in Gen¬ 

eral 

a. In general 

b. Conveyance to one spouse by direction 

or with knowledge of other 

c. Conveyance by one spouse to other 

a. In Greneral 

As a general rule the name of the grantee in the deed 
or conveyance is not of such significance as to render 
the presumption in favor of the community inapplicable 
but under some statutes a rebuttable presumption in 
favor of the wife exists when she acquires property by 
an instrument in writing. ^ 

As a general rule the presumption in favor of 
the community, arising from the acquisition of prop¬ 
erty during the existence of the community, dis¬ 
cussed supra § 489, applies where the deed or con¬ 
veyance runs to the husband and wife jointly,« 


30. Cal.—Seligman v. Seligman, 259 
P. 984, 85 CaLApp. 683. 

Tex.—Kilgore v. Burns, Civ.App., 280 
S.W. 315—Lewis v. Pitts, Civ.App., 
275 S.W. 473. 

Wash.—In re Dewey’s Estate, 124 P. 
2d 805—Scott V. Currie, 109 P.2d 
526, 7 Wash. 2d 301—In re Finch’s 
Estate, 89 P.2d 218, 198 Wash. 567. 
31 C.J. p 57 note 7 [a], 

31. Cal.—Milton E, Giles & Co. v. 
Bank of America Nat Trust & Sav¬ 
ings Ass’n. 117 P.2d 943, 47 Cal. 
App.2d 315. 

La.—Byrd v. Babin, 200 So, 294, 196 
La. 902—Marlatt v. Citizens’ State 
Bank & Trust Co., 156 So. 426, 180 
La. 387—Miller v. Miller, 107 So. 
702, 160 La. 936—Crutchfield v. 
Moch, 100 So. 401, 156 La. 211— 
Crowley v. New Orleans Brewing 
Co., App., ISO So. 232. 

Tex.—Clarkson v. Ruiz, Civ.App., 140 
S.W.2d 206, error dismissed, judg¬ 
ment correct—Taylor v. Jones, Civ. 
App., 135 S.W.2d 767, error dis¬ 
missed, judgment correct—Cox v. 
McClave, Civ.App., 22 S.W.2d 961, 
error dismissed. 

Wash.—^Hargis v. Hargis Bank & 
Trust Co. of Jackson, Ky., 295 P. 
742, 160 Wash. 594, modifying Har¬ 
gis v. Hargis, 288 P. 664, 157 Wash 
251. 

31 C.J. p 57 note 7 [a]. 


32. Tex.—^Hand v. Errington, Civ. 
App., 233 S.W. 567, affirmed. Com. 
App., 242 S.W. 722, second motion 
for rehearing overruled 248 SW 
25. 


Proceeds of inherited property 
Tex.—Bongio v. Gleich, Civ.App., 71 
S.W.2d 291, reversed on other 
grounds Gleich v. Bongio, 99 S W 
2d 881, 128 Tex. 606. 


Notes held in joint tenancy 
Fact that spouses* undivided inter¬ 
ests in notes were obtained by giving 
up other notes assigned to spouses 
as joint tenants and that notification 
to spouses set forth their interests as 
“jt. ten.” was held to sustain conclu¬ 
sion that interests were held in joint 
tenancy.—In re Kessler, 17 P.2d 117, 
217 Cal. 32. 

33. Tex.—City of Ennis v. Telfair, 
Civ.App., 22 S.W.2d 327. 

34. Cal.—Hiatt v. Seyster, 10 P.2d 
473, 122 Cal.App. 612. 

35. Cal.—Latterner v. Latterner, 8 
P.2d 870, 121 CaLApp. 298. 

Wash.—Scott V. Currie, 109 P.2d 526, 
7 Wash.2d 301. 

36. Wash.—Riverside Finance Co. v. 
Griffith, 248 P. 786, 140 Wash. 322 
—In re Brown’s Estate, 214 P. 10, 
124 Wash, 273. 

Character of profits as community or 
separate see supra § 479. 

37. U.S.—^Woods V. Naimy, C.C.A. 
Wash., 69 F.2d 892. 

Idaho.—^Aker v. Aker, 20 P.2d 796, 52 
Idaho 713, appeal dismissed and 
certiorari denied 54 S.Ct. 80, 290 

U. S. 587, 78 L.Ed. 518—Swager v. 
Peterson, 291 P. 1049, 49 Idaho 785. 

La.—Smith v. Brock, App., 200 So. 
342—Drewett v. Carnahan, App., 
183 So. 103—Murif v. Neal, App., 
162 So. 245—McGill v. Urban, 120 
So. 408, 10 La.App. 82. 

Tex.—Lee v. Wheeler, 84 S.W.2d 695, 
126 Tex. 15, setting aside Wheeler 

V. Lee, Civ.App., 53 S.W.2d 648— 
Taylor v. Hollingsworth, Civ.App., 
169 S.W.2d 519, affirmed, Sup., 176 
S.W.2d 733—Taylor v. Suloch Oil 
Co., Civ.App., 141 S.W.2d 657, error 
dismissed, judgment correct—Alex- 
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ander v. Byram, Civ.App., ng s.V'. 
2d 372—Mayor v. Breeding, Civ. 
App., 24 S.W.2d 542, error refused 
—Speed V. Gilliland, Civ.App., ig s. 
W.2d 762, error refused—Carter v. 
Barnes, Civ.App., 16 S.W.2d 136, 
reversed on other grounds. Com’ 
App., 25 S.W.2d 606—Attebery v. 
Stringer, Civ.App., 3 S W.2d 935, 
error dismissed—Gardenhire v. 
Gardenhire, Civ.App., 258 S.W. 1077. 
Wash.—Seaton v. Smith, 58 P.2d 830, 
186 Wash. 447—Smith v. Saul, 221 
P. 977, 128 Wash. 51. 

31 C.J. p 57 note 7 [b]. 

38. Cal.—Marvin v. Marvin, 116 P. 
2d 151, 46 Cal.App.2d 551—Gould v. 
Gould, 218 P. 278, 63 Cal.App. 172. 
La.—Reine v. Reine, 129 So. 364 170 
La. 839. 

Tex.—Stone v. Grainger, Civ.App., 66 
S.W.2d 484. 

I 39. Tex.—Gardenhire v. Gardenhire, 
Civ.App., 258 S.W. 1077. 
Reinvestment of profits in business 
Tex.—Brittain v. O’Banion, Civ.App., 
56 S.W. 2d 249, error dismissed— 
Rousseau v. Featherston, Civ.App., 
291 S.W. 273. 

Character, as community or separate, 
of increase and profits of separate 
property see supra § 479. 

40. Cal.—Porter v. Nelson, 109 P.2d 
996, 42 Cal.App.2d 750. 

Wash.—Jones v. Davis. 131 P.2d 433. 

41. Tex.—^Kilgore v. Burns, Civ.App., 
280 S.W. 315—Lewis v. Pitts, Civ. 
App., 275 S.W. 473. 

42. Tex.—Dakan v. Dakan, S3 S.W. 
2d 620, 125 Tex. 305, affirming, Civ. 
App., 52 S.W.2d 1070—Boyd v. Orr. 
Civ.App., 170 S.W.2d 829—Price v. 
Service Bureau, Civ.App., 165 S.W. 
2d 794—Sparks v. Humble Oil & 
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or alone to the husband^^ or the wifewithout 
any declaration of trust in favor of the communi¬ 
ty,45 except to the extent that its application may 
be affected by a statutory presumption in favor of 
the wife, as discussed infra notes 56-80 this section, 
or by recitals in the deed or conveyance which in¬ 
dicate the separate character of the property, dis¬ 
cussed infra § 492. Obviously the designation of 
the husband or the wife as the grantee is not en¬ 
tirely without significance where it is sought to es¬ 
tablish a separate estate by extrinsic evidence,46 
especially where the conve 3 'ance is to the wife,47 
and in some jurisdictions a conveyance to the hus¬ 
band, without more, creates a conclusive presump¬ 
tion in favor of the community, discussed infra § 
492 c. Where the conveyance is to the husband 
and wife jointly, the presumption is stronger that 
it was the intention that the property should belong 
to the community than it would be in case of a mere 


conveyance to the husband alone.46 In some juris¬ 
dictions a conveyance by a parent to a married 
daughter is presumed to be a separate gift to the 
daughter unless the deed of conveyance contains ap¬ 
propriate language to the contrary,4^ and the deed 
will be construed as supporting the presumption of 
a gift if it can be done without doing violence to 
the language.56 

The deed by which property is conveyed to one 
of the spouses is admissible to prove the community 
or separate character of the property.^^ 

Conveyance to one spouse and separate estate in 
other. Property conveyed to one spouse may be 
shown to belong to the separate estate of the oth- 
er.52 Where the husband invests money vrhich is 
the separate property of the wife in the purchase 
of other property taking the conveyance in his own 
name, a trust immediately arises in favor of the 
wife.^^ 


Refining Co., Civ.App.. 129 S.W.2d 
468, error refused. 

Wash.— Scott V. Currie, 109 P.2d 526, 

7 Wash. 2d 301. 

31 C.J. P 58 note 29. 

43. U.S.—Johnson v. Commissioner 
of Internal Revenue, C.C.A., 88 F.2d 
952—Turner v. California Co., C.C. 
A.Tex., 54 F.2d 552. 

Ariz.—In re Torrey’s Estate, 95 P. 
2d 990, 54 Ariz. 369—Lincoln Fire 
Ins. Co. of New York v. Barnes, 88 
P.2d 533, 53 Ariz. 264—Schwartz v. 
Schwartz, 79 P.2d 501, 52 Ariz. 105i 
116 A.L.R. 633—Blackman v. Black¬ 
man, 43 P.2d 1011, 45 Ariz. 374. 
Idaho.—Aker v. Aker, 20 P.2d 796, 52 
Idaho 713, appeal dismissed and 
certiorari denied 54 S.Ct. 80, 290 

U. S. 587, 78 L.Ed. 518. 

Tex.—Boyd v. Orr, Civ.App., 170 S. 
W.2d 829—Price v. Service Bureau, 
Civ.App., 165 S.W.2d 794—Alexan¬ 
der V. Byram, Civ.App., 118 S.W.2d 
372—Gillespie v. Gillespie, Civ.App., 
110 S.W.2d 89, error dismissed— 
Finley v. Pafford, Civ.App., 104 S. 
W.2d 163, error dismissed—Sea- 
strunk v. Kidd, Civ.App., 53 S.W.2d 
678—Byrd v. Taylor, Civ.App., 40 
S.W.2d 942, error dismissed—Janes 

V. Gulf Production Co., Civ.App., 
15 S.W.2d 1102, error refused— 
Luna V. Johnston, Civ.App., 11 S.W. 
2d 350—Miller-Vidor Lumber Co. 
V. Schreiber, Civ.App., 298 S.W. 
154—Evans v. Ingram, 288 S.W. 494 
—Stewart v. Marshburn, Civ.App., 
240 S.W. 331, affirmed Marshburn v. 
Stewart, 254 S.W. 942, 256 S.W. 575, 
260 S.W. 565, 113 Tex. 507. 

Wash.—Scott v. Currie, 109 P.2d 526, 
7 Wash.2d 301. 

31 C.J. p 58 note 30. 

Effect of failure to record as affecting 
grantor’s rights 

Failure of mother to record deed 


to son did not avail mother in claim¬ 
ing interest in community property of 
son and his wife where creditors’ 
rights were not involved, and mother 
attempted no further transfer of 
property.—^Aker v. Aker, 20 P.2d 796, 
52 Idaho 713, appeal dismissed and 
certiorari denied 54 S.Ct. 80, 290 U.S. 
587, 78 L.Ed. 518. 

44. Ariz.—In re Torrey’s Estate, 95 
P.2d 990, 54 Ariz. 369—Lincoln Fire 
Ins. Co. of New York v. Barnes, 
88 P.2d 533, 53 Anz. 264—Schwartz 
v. Schwartz, 79 P.2d 501, 52 Ariz. 
105, 116 A.L.R. 633—Blackman v. 
Blackman, 43 P.2d 1011, 45 Ariz. 
374. 

Idaho.—Snell v. Stickler, 299 P. 1080, 
50 Idaho 648—Oylear v. Oylear, 208 
P. 857, 35 Idaho 732. 

Tex.—Miller v. Lemm, Com.App., 276 
S.W. 211, reversing Lemm v. Mil¬ 
ler, Civ.App., 245 S.W. 90—Gold¬ 
berg V. Zellner, Com.App., 235 S.W. 
870, reversing Zellner v. Samuelson, 
Civ.App., 220 S.W. 587—Boyd v. 
Orr, Civ.App., 170 S.W.2d 829— 
Price V. Service Bureau, Civ.App., 
165 S.W.2d 794—Skinner v. Vaugh¬ 
an, Civ.App., 150 S.W.2d 260, er¬ 
ror dismissed, judgment correct— 
Watson V. Morgan, Civ.App., 91 S. 
W.2d 1133, error dismissed—Janes 
V. Gulf Production Co., Civ.App., 
15 S.W.2d 1102, error refused— 
Luna V. Johnston, Civ.App., 11 S.W. 
2d 350—Levy v. Rosenthal, Civ. 
App., 288 S.W. 845—Dallas Plumb¬ 
ing Co. V. Harrington, Civ.App., 275 
S.W. 190—Penman v. Blount, Civ. 
App., 264 S.W. 169—Daggett v. W. 
B. Worsham & Co., Civ.App., 264 
S.W. 180—Kearse v. Kearse, Civ. 
App., 262 S.W. 561, affirmed, Com. 
App., 276 S.W. 690—Jamison v. 
Wells, Civ.App., 236 S.W. 806, re¬ 
versed on other grounds. Wells v. 
Jamison, Com.App., 252 S.W. 1023. 
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Wash.—Scott V. Currie, 109 P.2d 526, 

7 Wash.2d 301—Reeve v. Arnoldo, 
30 P.2d 943, 176 Wash. 679—Brown 
V. Kliks, 6 P.2d 409, 165 Wash. 698. 
31 C.J. p 58 note 31. 

45. Tex.—Kahn v. Kahn, Civ.App., 56 
S.W. 946, reversed on other grounds 
58 S.W. 825, 94 Tex. 114. 

31 C.J. p 59 note 32. 

48. Tex.—Cummins v. Cummins, Civ. 
App., 224 S.W. 903. 

47 . Tex.—Emery v. Barfield, Civ. 
App., 156 S.W. 311. 

31 C.J. p 59 note 34. 

Conveyance to wife by direction of 
husband see infra subdivision b of 
this section. 

48 . Tex.—Cummins v. Cummins, Civ. 
App., 224 S.W. 903. 

31 C.J. p 59 note 36. 

49 . Tex.—Janes v. Gulf Production 
Co., Civ.App., 15 S.W.2d 1102,ter¬ 
ror refused. 

Conveyance of chattels 

Conveyance to daughter of chattels 
raises presumption of gift as her sep¬ 
arate property, unless there be some 
express condition or stipulation at 
the time of the conveyance to the 
contrary.—Janes v. Gulf Production 
Co., supra. 

50. Tex.—Janes v. Gulf Production 
Co., supra. 

51. Cal.—Goodfellow v. Barritt, 20 
P.2d 740, 130 Cal.App. 548. 

52. Cal.—Rhea v. Thomson, 1 P.2d 
1091, 115 Cal.App. 466. 

Tex.—Fairmont Creamery Co. v. Min- 
ter, Civ.App., 274 S.W. 281—Pen¬ 
man V. Blount, Civ.App., 264 S.W 
169. 

31 C.J. p 59 note 37. 

53. Cal.—Rhea v. Thomson, 1 P.2d 
1091, 115 CaLApp. 466. 

Tex.—^Fairmont Creamery Co. v. 
Mintner, Civ.App., 274 S.W. 281— 
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Conveyance or mortgage by husband and unfe to 
third person. The fact that one spouse joins in a 
deed conveying realty claimed to be the separate 
property of the other spouse is entitled to little or 
no weight in determining the status of the proper¬ 
ty,®^ and the fact that the husband or wife joins 
in a mortgage on property conveyed to the other 
spouse is not strong proof that the property is com¬ 
munity.®® 

Statutory presumption in favor of wife. By ex¬ 
press provision of the statutes in some jurisdictions, 
whenever any property is conveyed to a married 
woman by an instrument in writing, the presump¬ 
tion is that the title is thereby vested in her as her 
separate property.®® All presumptions are in favor 
of the wife,®7 and a conveyance to the wife is pre¬ 
sumed to have been made for a consideration paid 


C.J.s. 

by the wife,®8 or, if the consideration has been paid 
by the husband from the community or his sepa¬ 
rate funds, it is presumed that he intended a gift 
to the wife.®9 Under other provisions of the stat¬ 
utes, when a conveyance is to the husband and wife 
jointly the wife is presumed to take as tenant in 
common, unless a contrary intention is expressed in 
the instrument.SO The husband’s interest in proper¬ 
ty deeded to the husband and wife is presumed to be 
community property,®! and the interest of the wife 
is presumed to be her separate property.®^ 

Except as to purchasers or encumbrancers in good 
faith and for a valuable consideration,®^ the pre¬ 
sumptions under both provisions are rebuttable®^ bv 
direct or indirect evidence,®® but they are a form 
of evidence in themselves®® which is binding if not 


Penman v. Blount, Civ.App., 264 S. 
W. 169. 

31 C.J. p 59 note 38. 

Breccnveyaace "by grantee of spouses 
Where husband and wife joined in 
deed of wife’s separate property to 
third person, who subsequently recon¬ 
veyed property to husband only, in 
consideration of cancellation of trust 
deed given for part of purchase price, 
evidence was held to authorize find¬ 
ing that husband took and retained 
title as wife’s trustee, on grounds 
that sole consideration for reconvey¬ 
ance was wife’s property.—Reeve v. 
Jahn, 70 P.2d 610, 9 Cal.2d 244. 

54. Nev.—Barrett v. Franke, 208 P. 
435, 46 Nev. 170. 

Wash.—Seaton v. Smith, 58 P.2d S30, 
186 Wash. 447. 

55. Cal.—Olson v. Cornwell, 25 P.2d 
879, 134 Cal.App. 419. 

Wash.—Guye v. Guye, 115 P. 731, 63 
Wash. 340, 37 L..R.A.,N.S., 186. 
Joinder in mortgage as effecting 
change in character of property see 
infra § 496. 

56. Cal.—Bonflglio v. Bonfiglio, 264 

P. 747, 203 Cal. 409—Pearson v. 
Heilman Commercial Trust & Sav¬ 
ings Bank, 249 P. 10, 199 Cal. 305 
—Stafford v. Martinoni, 221 P. 919, 
192 Cal. 724—Walsh v. Walsh, 133 
P.2d 416, 56 Cal.App. 2 d 801—Home¬ 
land Bldg. Co. V. Reynolds, 121 P. 
2d 59, 49 Cal.App. 2 d 176—Porter v! 
Nelson, 109 P.2d 996, 42 Cal.App. 
2d 750—Durrell v. Bacon, 5 P.2d 
961, 119 Cal.App. 31—Henry v. 

Nelms, 298 P. 822, 113 Cal.App. 587 
—In re Nelson’s Estate, 286 P. 439 , 
104 Cal.App. 613—Richardson v. Su¬ 
perior Court in and for Los Angeles 
County, 281 P. 1077, 101 Cal.App. 
638—Quagelli v. Quagelli, 277 P. 
1089, 99 Cal.App. 172—Clapp v. Lor¬ 
raine, 267 P. 911, 92 Cal.App. *270— 
Tilden v. Tilden, 254 P. 310, 81 Cal. j 
App. 535—^Murphy v. Murphy, 235 


P. 653, 71 Cal.App. 389—^Vandervort 
V. Godfrey, 208 P. 1017, 58 Cal.App. 
578. 

31 C.J. p 59 note 40. 

Effective date of statute 
All property conveyed after May 
18, 1889. by a written instrument 
to a married woman in her name 
only, is presumed to be her separate 
property.—Back v. Farnsworth, 77 P. 
2 d 295, 25 Cal.App.2d 212 . 

57. Cal.—Rhea v. Thomson, 1 P.2d 
1091, 115 Cal.App. 466. 

58. Cal.—Rhea v. Thomson, supra. 

59. Cal.—In re Slack’s Estate, 91 P. 
2 d 1052, 13 Cal. 2 d 721—^Nordquist 
V. Malmberg, 2 P.2d 334, 213 Cal. 
394—People v. One 1939 La Salle 8 
Touring Sedan, Engine No. 2301026, 
115 P. 2 d 39, 45 Cal.App.2d 709— 
Whitaker v. Whitaker, 30 P.2d 538, 
137 Cal.App. 396—Rhea v. Thomson, 

1 P.2d 1091, 115 Cal App. 466—In re 
Nelson’s Estate, 286 P. 439, 104 Cal. 
App. 613—Tilden v. Tilden, 254 P. 
310, 81 CaLApp. 535. 

31 C.J. p 60 notes 41, 42. 

60. Cal.—In re Slack’s Estate, 91 P. 
2 d 1052, 13 Cal. 2 d 721—Reeve v. 
Phillips, 70 P.2d 607, 9 Cal.2d 239 
—Dunn V. Mullan, 296 P. 604, 211 
Cal. 583, 77 A.L.R. 1015—^Whitaker 
V. Whitaker, 30 P.2d 538. 137 Cal. 
App. 396—In re Simonini's Estate, 
294 P. 24, 110 Cal.App. 548—In re 
Regnart’s Estate, 283 P. 860, 102 
Cal.App. 643—Steere v. Barnet, 202 
P. 166, 54 CaLApp. 589. 

31 C.J. p 60 note 43. 

61. Cal.—Reeve v. Phillips, 70 P. 2 d 
607, 9 Cal.2d 239—Dunn v. Mullan, 
296 P. 604, 211 Cal. 583, 77 A.L.R. 
1015—Miller v. Brode, 199 p. 531 , 
186 Cal. 409—In re Regnart’s Es¬ 
tate, 283 P. 860, 102 Cal.App. 643. 

62. Cal.—In re Slack’s Estate, 91 P. 

2 d 1052, 13 Cal. 2 d 721—Reeve v. 
Phillips, 70 P.2d 607, 9 Cal.2d 239 

1044 


—Dunn V. Mullan, 296 P. 604 211 
Cal. 583, 77 A.L.R. 1015—Miller v 
Brode, 199 P. 531, 186 Cal. 409- 
In re Regnart’s Estate, 283 P. 860 
102 Cal.App. 643. 

TTndlvided half-interest 
A conveyance of property to hus¬ 
band and his wife presumptively 
vests an undivided half interest in 

the wife as her separate property._ 

Gilmour v. North Pasadena Land* & 
Water Co., 171 P. 1066, 178 Cal. 6— 
In re Simonini’s Estate, 294 P. 24, 
110 Cal.App. 548. 

63. Cal.—Gilmour v. North Pasadena 
Land & Water Co., 171 P. 1066, 17S 
Cal. 6. 

31 C.J. p 60 note 47. 

64. U.S.—Neece v. Durst, C.C.A.Cal., 
61 F.2d 591. 

Cal.—Trimble v. Trimble, 26 P.2d 477, 
219 Cal. 340—Stafford v. Martinoni, 
221 P. 919, 192 Cal. 724—Horsman 
V. Maden, 120 P.2d 92, 48 Cal.App. 
2d 635—Porter v. Nelson, 109 P. 
2d 996, 42 Cal.App.2d 750—WTiita- 
ker V. Whitaker, 30 P.2d 538, 137 
Cal.App. 396—Stephenson v. Brand, 
10 P.2d 476, 112 CaLApp. 543—In 
re Bruggemeyer’s Estate, 2 P.2d 
534, 115 CaLApp. 525—Steere v. 
Barnet, 202 P. 166, 54 CaLApp. 589 
—Goucher v. Goucher, 255 P. 892, 
82 CaLApp. 449. 

31 C.J. p 60 note 45. 

65. U.S.—In re Freitas, D.C.CaL, 16 
F.Supp. 557. 

Cal.—Stafford v. Martinoni, 221 P. 
919, 192 Cal. 724—Williamson v. 
Kinney, 125 P.2d 920, 52 CaLApp.2d 
98—Whitaker v. Whitaker, 30 P.2d 
538, 137 CaLApp. 396. 

66 . Cal.—Stafford v. Martinoni, 221 
P. 919, 192 Cal. 724—In re Reg¬ 
nart’s Estate, 283 P. 860, 102 Cal. 
App. 643. 

31 C.J. p 61 note 48. 
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ontrovertedS'^ by credibleSS or clear and convinc- 
^no-69 evidence. The burden of proof rests on the 
party asserting the contrary’® and not on the wife 
to pVove that the transaction was a gift.’^ The 
effect of such a statute as between the spouses is 
simply to shift the burden of proof. It does not 
make any change in what constitutes community 
property or in the manner in which its character 
shall be determined, nor does it abridge the right of 
either spouse to hold the community property’^ or 
affect conveyances to the husband.’® Where it is 
shown that there was no intention or purpose to 
make a gift to a wife, a mere conveyance to her 
does not invest it with that character,’^ and testi¬ 
mony of the spouses is competent as to the actual 
intention,’® and any other competent evidence is 
admissible.’® The intention must be inferred from 
surrounding circumstances, declarations, and con¬ 
duct at the time of transfer.” The presumption is 
strengthened by the fact that the property is pur¬ 
chased partly by money borrowed on the security 
thereof.’® 

67. Cal.—Dunn v. Mullan, 296 P. 604, 

211 Cal. 583, 77 A.L.R. 1015—Staf¬ 
ford V. Martinoni, 221 P. 919, 192 
Cal. 724—Rhea v. Thomson, 1 P.2d 
1091, 115 Cal.App. 466. 

68. Cal.—People v. One 1939 La Salle 
8 Touring Sedan No. 2301026, 115 P. 

2d 39, 45 Cal.App.2d 709. 

69. Cal.—Vandervort v. Godfrey, 208 
P. 1017, 58 Cal.App. 578. 

31 C.J. p 60 note 46. 

Hnshand’s intention to occupy prop¬ 
erty 

Fact that, when man bought land, 
title to which was taken in name of 
wife, he expected to occupy property 
with her for remainder of life was 
held not sufficient to void deed to 
wife.—Kimbro v. Kimbro, 249 P. 180, 

199 Cal. 344. 

Execution of additional deeds by hus¬ 
band 

Fact that husband also executed 
deeds to wife was held of no conse¬ 
quence on question whether property 
conveyed to wife by stranger was 
wife's separate property, where hus¬ 
band never had interest therein.— 

Hiatt V. Seyster, 10 P.2d 473, 122 Cal. 

App. 612. 

Pasrment of taxes and repairs 

Fact that husband paid taxes and 
repairs on property conveyed to wife 
alone, purchase price being paid by 
husband, is not always sufficient to 
overcome presumption of gift to wife. 

—Nordquist v. Malmberg, 2 P.2d 334, 

213 Cal. 394. 

Effect of statutory presumption re- 
specting resulting trusts 
Presumption that property convey¬ 
ed to wife alone and paid for by hus¬ 
band was intended as gift to wife is 


In the absence of a specific reference to personal 
property ic the statute it has been held to apply only 
to real property,but it also applies to person¬ 
al property where the statute specifically so pro¬ 
vides.^® 

b. Conveyance to One Spouse by Direction or 
with Knowledge of Other 

As a general rule the fact that the husband causes 
or knowingly permits a conveyance to be made to his 
wife is of material significance as indicating that the 
property is to be her separate estate, particularly where 
the deed contains recitals to that effect; but this fact 
does not conclusively determine the separate character 
of the property. 

Generally, in the absence of a statute otherwise 
providing, the fact that a husband causes or know¬ 
ingly permits a conveyance to be made to his wife 
raises a presumption or tends to show that it was 
the intention of the parties that the property should 
be her separate estate,®’ particularly where the 
deed contains a recital that the conveyance is to the 
wife as her separate estate;®® but this fact is not 

—Tilden v. Tilden, 254 P. 310, 81 
Cal.App. 535. 

7& Cal.—Alexander v. Bosworth, 147 
P. 607, 26 Cal.App. 589. 

79. N.M.—McClendon v. Dean, 117 
P.2d 250, 45 N.M. 496. 

80. Cal.—Swart v. Swart, 120 P.2d 
942, 49 Cal.App.2d 48—People v. 
One 1939 La Salle 8 Touring Sedan, 
Engine No. 2301026, 115 P.2d 39, 45 
Cal.App.2d 709. 

Property acquired before amendment 
to statute 

As to property acquired before the 
statute was amended to apply to per¬ 
sonal property, the presumption is 
effective only with reference to real 
property.—McAlvay v. Consumers* 
Salt Co., 297 P. 135, 112 Cal.App. 383. 
Note payable to both spouses 

Presumption exists that wife was 
vested with a half interest in note 
wherein husband and wife were 
V. Whitaker. 30 
P.2d 538, 137 Cal.App. 396. 

81. Ariz.—Jones v. Rigdon, 257 P. 
639, 32 Ariz. 286. 

Tex.—Daggett v. W. B. Worsham & 
Co., Civ.App., 264 S.W. 180. 

31 C.J. p 61 note 60. 

82. Tex.—^Watson v. Morgan, Civ. 
App., 91 S.W.2d 1133, error dis¬ 
missed—Harris v. Maxon, Civ.App., 
44 S.W.2d 778, error dismissed. 

Pacts held to show acquiesceilce 
Husband's presence when deed con¬ 
veying realty to wife as her separate 
property was executed, knowledge of 
Its contents, and failure to complain 
thereof were held sufficient to sup¬ 
port trial court's inference that hus¬ 
band knowingly acquiesced in such 


ot overcome by statutory presump- 
ion respecting resulting trusts aris- 
ng from the payment of considera- 
ion.—Nordquist v. Malmberg, supra. 
Svideuce held to sustain title in wife 
3al.—Tilden v. Tilden, 254 P. 310, 81 
Cal.App. 535—Lyon v. Lyon, 233 
P. 988, 70 Cal.App. 607. 

Svidence held to overcome presump¬ 
tion 

—Trimble v. Trimble, 26 P.2d 477, 
219 Cal. 340. 

ro. Cal.—Rhea v. Thomson, 1 P.2d 
1091, 115 Cal.App. 466—In re Si- 
monini’s Estate, 294 P. 24, 110 Cal. 
App. 548—In re Regnart’s Estate, 
283 P. 860, 102 Cal.App. 643—Lyon 
V. Lyon, 233 P. 988, 70 Cal.App. 607. 
31 C.J. p 61 note 49. 

71. Cal.—Carle v. Heller, 123 P. 815, 
18 Cal.App. 577—Killian v. Killian, 
101 P. 806, 10 CaLApp. 312. 

72. Cal.—Killian v. Killian, supra. 

73. Cal.—In re Duncan’s Estate, 70 
P.2d 174, 9 Cal.2d 207. 

74. Cal.—^Whitaker v. Whitaker, 30 
P.2d 538, 137 Cal.App. 396 —Stephen¬ 
son V. Brand, 10 P.2d 476, 112 CaL 
App. 543. 

31 C.J. P 61 note 55. 

75. Cal,—Whitaker v. Whitaker, 30 
P.2d 538, 137 Cal.App. 396—Ste¬ 
phenson V. Brand, 10 P.2d 476, 112 
Cal.App. 543 —Tilden v. Tilden, 254 
P. 310, 81 CaLApp. 535. 

31 C.J. P 61 note 56. 

76. Cal.—Cohn v. Smith, 174 P. 682 
37 Cal.App. 764—Killian v. Killian, 
101 P. 806, 10 Cal.App. 312. 

77. Cal.—In re Nelson’s Estate, 286 
P 439, 104 CaLApp. 613—Donze v. 
Donze, 264 P. 294, 88 Cal.App. 769 

ifktc; 


payees.—^Whitaker 
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alone sufficient to rebut conclusively the general 
presumption that property conveyed to a spouse is 
community property,especially where it appears 
that the community furnished the consideration.^^ 
Whether or not a gift is presumed may depend on 
the estate from which the consideration has been 
paid. Where the consideration has been furnished 
by the community, no presumption of a gift from 
the husband to the wife arises^s unless the deed 
contains recitals that the conveyance was to the 
wife as her separate estate,but where the consid¬ 
eration has been paid from the husband’s separate 
estate a conveyance to the wife by his direction 
raises a presumption of a gift or an advancement to 
her,^^ although this presumption may be rebutted 
by matter contained in the deed^S or by parol evi- 
dence.^^ 

The conveyance may be made to operate to con¬ 
vey a separate estate to the wufe by proof of the 
intention of the husband and wife to such efifect,^® 
even where the property is paid for with community 
funds.9i Whether such an intention existed in par¬ 
ticular cases must be determined from the particular 
facts and circumstances thereof.^^ This intention 
may be proved by the recitals of the conveyance,93 
or by extrinsic evidence,including the testimony 
of witnesses.95 The contemporaneous facts and cir¬ 
cumstances are admissible to show that the title was 
taken in the wife’s name with intent to give her a 
separate estate in the property,96 as are also prior 


41 C.J.s. 

acts of the husband conforming to his subsequent 
acts in having the property conveyed to the wife 97 
Subsequent acts of the husband, indicative of and 
consistent only with, a contemporaneous intention 
to vest his wife with title in trust for himself have 
been held to be admissible.98 A contemporaneous 
declaration by the husband of his intention to give 
the property to the wife is not necessary to estab¬ 
lish such intention,99 but evidence of such declara 
tions is admissible,! as are also his prior declara' 

[ tions to the same effect ;2 and the subsequent decla¬ 
rations of the wife against interest are also admissi 
ble.8 Great weight is given to those acts and decla 
rations contemporaneous with the conveyance to 
the wife,< and they are generally held conclusive.5 

Where the price is paid from the wife's sepa< 
rate estate, the general rule that proof of a separate 
consideration rebuts the presumption in favor of 
the community arising from acquisition during mar¬ 
riage, as considered supra § 489 c, casts the prop¬ 
erty into the wife’s separate estate.® This is also 
true where the property is purchased on credit, with 
the intention of the husband and wife that it shall 
be paid for with her separate funds. 

Personal property purchased by the husband pre¬ 
sumptively falls into the community, although the 
title is recorded in the wife’s name, but this pre¬ 
sumption may be overcome by proof that the hus¬ 
band intended to give the property to the wife.® 


conveyance, so that court properly 
held that realty was wife's separate 
property.—^Watson v. Morgan, Tex. 
Civ.App., 91 S.W.2d 1133, error dis¬ 
missed. 

83. Ariz.—Jones v. Rigdon, 257 P. 
639, 32 Ariz. 286. 

Tex.—McCoy v. Texon Royalty Co., 
Civ.App., 124 S.W.2d 877, error 
dismissed, judgment correct. 

31 C.J. p 61 note 61. 

84. Nev.—In re Wilson's Estate, 53 
P.2d 339, 56 Nev. 353, rehearing 
denied 56 P.2d 1207, 56 Nev. 500. 

Tex.—Mann v. White, Civ.App., 236 S. 
W. 783, dismissed for want of ju¬ 
risdiction. 

31 C.J. p 61 note 62. 

85. Tex.—Schwartzman v. Cabell, 
Civ.App., 49 S.W. 113. 

31 C.J. p 61 note 63. 

86. Tex.—Robbins v. Robbins, Civ. 
App., 125 S.W.2d 666—Watson v. 
Morgan, Civ.App., 91 S.W.2d 1133, 
error dismissed—Kearse v. Kearse 
Civ.App., 262 S.W. 561. affirmed,’ 
Com.App., 276 S.W. 690. 

87. Tex.—Bray v. Bray, Civ.App., 28 

S.W”.2d 205—Tate v. Tate, Civ.App 
299 S.W. 310. 


Wash.—Scott V. Currie, 109 P.2d 526, 
7 Wash. 2d 301. 

31 C.J. p 62 note 80. 

88. W’’ash.—Scott v. Currie, 109 P.2d 
526, 7 Wash.2d 301. 

89. Wash.—Scott v. Currie, supra. 

31 C.J. p 63 note 81. 

90. Ariz.—Jones v. Rigdon, 257 P. 
639, 32 Ariz. 286. 

Tex.—Hickman v. Hickman, Civ.App., 
20 S.W.2d 1073—Strickland v. Pil- 
I grim, Civ.App., 300 S.W. 215. 

31 C.J. p 61 note 64. 

91. Ariz.—Jones v. Rigdon, 257 P. 
639, 32 Ariz. 286. 

Tex.—Bray v. Bray, Civ.App., 28 S.W 
2d 205. 

31 C.J. p 61 note 65. 

92. Tex.—Presidio Min. Co. v. Bullis, 

4 S.W. 860, 68 Tex. 581. 

31 C.J, p 62 note 76. 

93. Tex.—Watson v. Morgan, Civ. 
App., 91 S.W.2d 1133, error dis¬ 
missed—Hams V. Maxon, Civ.App., 
44 S.W.2d 778, error dismissed. 

31 C.J. p 62 note 66. 

94. Ariz.—Jones v. Rigdon, 257 P 
639, 32 Ariz. 286. 

31 C.J. p 62 note 67. 

95. Ariz. Jones v. Rigdon, supra. 

31 C.J. p 62 note 68. 
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96. Tex.—Presidio Min. Co. v. BuK 
lis, 4 S.W. 860, 68 Tex. 581—Smith 
V. Strahan, 16 Tex. 314, 67 Am.D. 
622. 

97. Tex.—Smith v. Strahan, 25 Tex. 
103. 

98. Tex.—Smith v. Strahan, 16 Tex. 
314, 67 Am.D. 622. 

31 C.J. p 62 note 75. 

99. Tex.—Presidio Min. Co. v. Bullis, 
4 S.W. 860, 68 Tex. 581. 

1. Tex.—Presidio Min. Co. v. Bullis,. 
supra. 

I 31 C.J. p 62 note 72. 

2 . Tex.—Smith v. Strahan, 25 Tex 
103. 

3. Tex.—Smith v. Strahan, supra. 

4. Tex.—Presidio Min. Co. v. Bullis,- 
4 S.W. 860, 68 Tex. 581. 

31 C.J. p 62 note 78. 

5. Ariz.—Jones v. Rigdon, 257 P.. 
639, 32 Ariz. 286. 

31 C.J. p 62 note 79. 

6 . Tex.—Emery v. Barfield, Civ.App., 
183 S.W. 386. 

31 C.J. p 63 note 85. 

7. Tex.—Armstrong v. Turbeville^ 
Civ.App., 216 S.W. 1101. 

31 C.J. p 63 note 86. 

8 . Tex.—^Hanover F. Ins. Co. v. Shrar- 
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Record as notice to husband. Recording of a 
deed in the wife’s name is not notice to the hus¬ 
band as regards the husband’s right in the property 
as community property.9 

Under statutory presumption in favor of loife. 
In jurisdictions in which a statutory presumption 
in favor of the wife exists when a conveyance is 
made to her by an instrument in writing, consid¬ 
ered supra subdivision a of this section, a convey¬ 
ance from a third person to the wife at the hus¬ 
band’s request or with his knowledge or consent is 
presumed to be her separate property,^® and if the 
deed contains recitals that the property is conveyed 
as her separate property the presumption in favor of 
the wife is conclusive in the absence of fraud or 
mistake.tt 

The general rules applicable under the statutory 
presumption are discussed fully supra subdivision a 
of this section. 

c. Conveyance by One Sponse to Other 

As a general rule a conveyance by the husband to 
the wife raises a rebuttable presumption of an Intention 
that It shall become the separate property of the grantee. 

Generally a conveyance by the husband to the 


wife raises a presumption of an intention that it 
shall become the separate property of the grantee, 
whether the conveyance is of the grantor’s separate 
property,IS or of community property, thus convert¬ 
ing it into separate property of the wife;^^ but the 
rule has been qualified to the effect that if the deed 
or conveyance contains a recital of an onerous 
consideration, but no recital that it is to be paid 
from the wife’s separate funds, there is no presump¬ 
tion that the property becomes the separate estate 
of the wife.^^ The presumption may be controvert¬ 
ed by other evidence, direct or indirect,^® and it is 
only where the presumption is not so controverted 
that the court is bound to find in accordance there- 
with.i'^ However, the presumption, although disput¬ 
ed, is itself evidence. The burden is on the hus¬ 
band to rebut the presumption.^^ This presumption 
is greatly strengthened by a recital of intention that 
the wife shall receive a separate estate in the prop¬ 
erty conveyed,^® or by a recital of a consideration 
which, moving from the wife, would give her a sep¬ 
arate estate,20 and, where such a consideration is 
proved, the property becomes, by operation of law, 
the separate property of the wife,2i provided, of 


der, 31 S.W. 1100, 32 S.W. 344, 11 
Tex.Civ.App. 255. 

9 . Nev.—In re Wilson's Estate, 56 
'p.2d 1207, 56 Nev. 500, denying re- 

hkring 53 P.2d 339, 56 Nev. 353. 

10. Cal.—Olson v. Cornwell, 25 P.2d 
879, 134 Cal-App. 419—In re Nel¬ 
son’s Estate, 2S6 P. 439, 104 Cal. 
App. 613—Donze v. Donze, 264 P. 
294, 88 Cal.App. 769. 

Conduct as overcoming’ presumption 
Relatively slight acts, such as pay¬ 
ment of taxes, expenses, or repairs, 
and occupancy by family, do not over¬ 
come presumption of gift to wife as 
separate property from conveyance to 
her.—Kimbro v. Kimbro, 249 P. ISO, 
199 Cal. 344. 

Deed to spouses as joint tenants 
Finding that deeds to spouses as 
joint tenants, paid for by husband, 
were deeds of gift making spouses 
joint tenants, was held sustained by 
evidence.—Tilden v. Tilden, 254 P. 
310, 81 CaLApp. 535. 

Title conveyed before marriage 
Payments by husband on land, ti¬ 
tle to which was taken in wife’s name 
before marriage, was presumed a 
gift.—Kimbro v. Kimbro, 249 P. 180, 
199 Cal. 344. 

11 . Cal.—Miller v. Erode, 199 P. 531, 
186 Cal. 409—Donze v. Donze, 264 
P. 294, 88 Cal.App. 769. 

12. Tex.—Hilderbrand v. Lumbroff, 
Civ.App., 140 S.W.2d 317, error re¬ 
fused—Buford V. Southwestern 
Life Ins. Co., Civ.App., 77 S.W.2d 
318—J. R. Watkins Co. v. Gibbs, 


Civ.App., 66 S.W.2d 355—Levy v. 
Rosenthal, Civ.App., 288 S.W. 845— 
Chapman v. Pettus, Civ.App., 269 
S.W. 268—Lemm v. Miller, Civ. 
App., 245 S.W. 90, reversed on oth¬ 
er grounds, Com.App., Miller v. 
Lemm, 276 S.W. 211. 

31 C.J. p 63 note 89. 

13. Tex.—Hilderbrand v. Lumbroff, 
Civ.App,, 140 S.W.2d 317, error re¬ 
fused. 

31 C.J. p 63 note 90. 

14. Tex.—Levy v. Rosenthal, Civ. 
App., 288 S.W. 845. 

31 C.J. p 63 notes 91, 92. 

15 . Tex.—Taylor v. Hollingsworth, 
Civ.App., 169 S.W,2d 519, affirmed, 
Sup., 176 S.W.2d 733—Speed v. Gil¬ 
liland, Civ.App., 18 S.W.2d 762, er¬ 
ror refused. 

16. Cal.—Potter v. Smith, 191 P. 
1023, 48 Cal.App. 162. 

Subseg.ueiLt acts of parties 

Where husband conveyed property 
to wife as her sole and separate prop¬ 
erty, any subsequent events and con¬ 
duct of husband without wife’s ac¬ 
quiescence, or acts of hers not show¬ 
ing intent to transfer the property 
to him, would not create a presump¬ 
tion that the property was his sepa¬ 
rate or community property.—Kester 
V. Helmer, D.C.Idaho, 16 F.Supp. 260, 
affirmed, C.C.A., Kester v. Adams, 85 
F.2d 646, certiorari denied 57 S.Ct. 
234, 299 U.S. 608, 81 L.Ed. 448. 
Duress 

Evidence that property from which 
premiums on life policy were paid 
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was placed in name of wife, who -was 
beneficiary, through duress, was in¬ 
sufficient to overcome legal presump¬ 
tion that such property was her sepa¬ 
rate property where there was no 
pleading of duress and insured did 
not request submission of issue of 
duress.—Buford v. Southwestern Life 
Ins. Co., Tex.Civ.App., 77 S.W.2d 318. 

Farol agreement 

Where husband transferred note 
which was community property to 
wife by written instrument which did 
not recite the payment of any con¬ 
sideration out of the wife’s separate 
funds or that the transfer was made 
for her separate use and benefit, evi¬ 
dence of a parol agreement that note 
should be held for community estate 
was properly admitted, and the wife 
became owner of legal title and man¬ 
aging trustee for community as to 
such note, but note remained com¬ 
munity property as theretofore — 
Renfro v. Renfro, Tex.Civ.App., SO S. 
W.2d 348. 

17. Cal.—Potter v. Smith, 191 P. 
1023, 48 Cal.App. 162. 

31 C.J. p 63 note 94. 

18. Cal.—Potter v. Smith, supra. 

19 . Tex.—Armstrong v. Turbeville, 
Civ.App.. 216 S.W. 1101. 

31 C.J. P 63 note 97. 

20. Tex.—^Kahn v. Kahn, 58 S.W. 825, 
94 Tex. 114. 

31 C.J. P G3 note 98. 

21. Tex.—^Armstrong v. Turbeville, 
Civ.App., 216 S.W. 1101. 



§ 491 


HUSBAND AND WIFE 


course, the husband has capacity to convey to her, 
considered infra § 516. 

Although a general statute provides that, where 
any question arises as to the good faith of any 
transaction between husband and. wife, the burden 
of proof shall be on the party asserting the good 
faith, the burden is not on the wife to establish the 
good faith of a transfer of community property 
from the husband to the wife.^^ 

Under statutory provisions in some jurisdictions 
a deed from either spouse to the other divests the 
real estate conveyed from every claim or demand 
as community property and vests it in the grantee 
as separate property,23 unless there is clear and con¬ 
vincing evidence that such was not the intention 
of the parties.2* A deed from the husband to the 
wife is admissible to prove the separate character of 
the wife’s title.25 

Statutory presumption in favor of wife. Under 
the statutory presumption in favor of the wife aris¬ 
ing from a conveyance by an instrument in writing, 
as discussed supra subdivision a of this section, a 
need from the husband to the wife creates a pre¬ 
sumption that title vests in the wife as her separate 
estate,26 subject to rebuttal by evidence of a con¬ 
trary intention.27 Whether the husband intended to 
make property conveyed to the wife the latter’s sep- 


C.J.s. 

arate property must be determined from the la 
iguage of the instrument and from circumstances« 
and where the deed recites that the land is conveyed 
as the wife’s separate estate the presumption Lt 
the husband intended to vest title in the wife as he 
separate estate can be rebutted only by satisfactor^ 
evidence of fraud, mistake, or undue influence.29 

The general rules applicable under the statutory 
presumption are discussed fully supra subdivision a 
of this section. 

Title acquired by quitclaim deed. A quitclaim 
deed from the husband to the wife will not draw 
to her separate estate a superior title subsequently 
acquired with community funds.30 ^ 

§ 492. -Necessity and Effect of Recitals 

a. In general 

b. Rules as to particular recitals gener¬ 

ally 

c. Rules in Louisiana 


a. xn ueneral 

Generally a deed to the husband or wife must contain- 
terms or rectal* to indicate that the property conveyed 
IS the separate estate of one of the spouses, or a ere 
sumption in favor of the community will arise from the 
face of the instrument; but this presumption may be 
rebutted by extrinsic evidence. 


22 . Wash.—Erfurth v. Erfurth, 156 
P. 523, 90 Wash. 521. 

31 €.J. p 63 note 2. 

23. Wash.—In re Monighan's Estate, 
88 P.2d 403, 198 Wash. 253—Findley 
V. Findley, 74 P.2d 490, 193 Wash. 
41—In re Bnekey’s Estate, 289 P. i 
1015, 157 Wash. 532—In re Car-1 
mack’s Estate, 233 P. 942, 133 Wash 
374. 

31 C.J. p 64 note 3. 

24. Wash.—In re Monighan’s Estate, 
88 P.2d 403. 198 Wash. 253—In re 
Carmack’s Estate, 233 P. 942 133 
Wash. 374. 

25. Wash.—In re Brickey's Estate, 
289 P. 1015, 157 Wash. 532. 

2 S. Cal.—Dunn v. Mullan, 296 P. 604, 
211 Cal. 583, 77 A.L.R. 1015—Rob¬ 
erts Land & Improvement Co. v. 
Dallas, 11 P.2d 1103, 124 Cal.App.* 
86 —In re Nelson’s Estate, 286 P 
439, 104 Cal.App. 613. 

27. Cal.—Williamson v. Kinney, 125 
P.2d 920, 52 Cal.App.2d 98—In re 
Bruggemeyer's Estate, 2 P.2d 534, 
115 Cal.App. 525—Maguire v. Cun¬ 
ningham, 222 P. 838, 64 Cal.App 
536, 

Conttaued management by husband 
While continued and exclusive 
management by husband of property 
conveyed to wife standing alone 
might not be sufficient to overcome 


statutory presumption that property 
so conveyed is wife’s separate prop¬ 
erty, taken in connection with other 
evidence tending to show the com¬ 
munity character of the property, 
it is entitled to some weight.—Wil¬ 
liamson V, Kinney, 125 P.2d 920, 52 
Cal.App.2d 98. 

Declarations of husband 
Where it is claimed that written 
instrument executed by husband to 
wife constituted gift to wife and 
changed status of community prop¬ 
erty to that of separate property of 
wife, question of husband’s intention 
in executing instrument is the con¬ 
trolling question, and, in determining 
such intention, declarations of hus¬ 
band, made either before or after 
execution of instrument, are admis¬ 
sible, whether or not made in pres¬ 
ence of wife.—Horsman v. Maden 120 
P.2d 92, 48 Cal.App.2d 635. 

Evidence held to show wife’s sepa¬ 
rate property 

Cal.—Echols V. Echols, 283 P. 344, 
102 Cal.App. 620. 

28. Cal.—Dale v. Dale, 262 P. 339 
87 Cal.App. 359. 

29, Cal.—Dale v. Dale, supra. 

Conveyance of husband’s undivided 
interest 

Where undivided one-half interest 
in realty was conveyed each to hus¬ 
band and wife by deed, and husband j 
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executed absolute conveyance of his 
interest to wife, wife became sole 
and separate owner of undivided one- 
half interest which had theretofore 
been held in the name of the hus¬ 
band as community property of the 
spouses.—In re Slack’s Estate 91 P 
2 d 1052, 13 Cal.2d 721. 

IhsertiozL of clause by inadvertence 
held not proved 

Cal.—Dale v. Dale, 262 P. 339, 87" 
CaLApp. 359. 

30. Tex.—Emery v. Barfield, Civ. 

App., 183 S.W. 386. 

31 C.J. p 64 note 4. 

Instrument held quitclaim deed 
A deed by a husband to his wife 
in consideration of ten dollars, and 
describing “the land herein convey¬ 
ed,’’ grantee to assume an indebted¬ 
ness of two thousand five hundred 
dollars, and to have and to hold the 
premises so that neither the gran¬ 
tor nor his heirs nor any person or 
persons claiming under him should 
at any time thereafter have claim, 
or demand any right or title to the 
premises, was held not to disclose 
an intention by the grantor to convey 
the land as distinguished from his 
title thereto.—Barfield v. W. C. 
Belcher Land Mortgage Co., Tex.Com. 
App., 257 S.W, 1095, reversing W. C. 
Belcher Land Mortgage Co. v. Bar-- 
field. Civ.App., 244 S,W. 395. 
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Generally a deed to the husband^i or to the 
viiieP or to the husband and wife jointly,33 must 
contain terms or recitals of some nature to indicate 
that the property conveyed is the separate estate of 
one of the spouses, or a presumption in favor of 
the community will arise from the face of the in¬ 
strument, even though the parties intended that the 
property should be the separate property of one of 
the spouses.3^ Obviously, therefore, the better prac¬ 
tice is that any intention to the contrary should ap¬ 
pear on the face of the title papers.35 The presump¬ 
tion in favor of the community arising from the ab¬ 
sence of a contrary intent on the face of the deed 
is prima facie only, and may be rebutted by extrin¬ 
sic or parol evidence36 to show intentions and 
agreements not appearing from the title papers,37 
or to show payment of a separate consideration, as 
discussed infra subdivision b (2) of this section. 
On the other hand, recitals in a deed are merely 
prima facie evidence of ownership and do not pre¬ 
clude the court from determining the true status of 

the property.38 


b. ]E^iiles as to Particular Recitals G-eneraHy 

(1) Recital of separate estate 

(2) Recital of consideration 

(3) Recital of joint tenancy 

(1) Recital of Separate Estate 

In most Jurisdictions a deed to a spouse expressly 
reciting that the property conveyed is the separate prop¬ 
erty of the grantee creates a presumption or establishes 
a prima facie case in favor of the separate estate, but 
the presumption Is rebuttable by proof to the con¬ 
trary. 

In most jurisdictions a deed to the wife expressly 
limiting the property conveyed to her separate use 
or estate creates a presumption or establishes a pri¬ 
ma facie case in favor of such an estate,33 regard¬ 
less of the source of the consideration for the con¬ 
veyance,^® and constitutes notice to third persons 
and even in the absence of an express limitation to 
the wife’s separate estate the same result may fol¬ 
low by necessary implication from the express terms 
and recitals.42 The evidence of a separate estate in 


31. Tex.—Knight v. Moore, Civ.App., 
65 S.W.2d 446, modified on other 
grounds Moore v. Knight, 94 S.W. 
2d 1137, 127 Tex. 610—Rockhold 
V. Lucky Tiger Oil Co., Civ.App., 
4 S.W.2d 1046, error dismissed— 
Carmichael v. Williams, Civ.App., 
268 S.W. 502—Ralls v. Ralls, Civ. 
App., 256 S.W. 688. 

32. Tex.—Miller v. Lemm, Com.App., 
276 S.W. 211, reversing Lemm v. 
Miller, Civ.App., 245 S.W. 90—Skin¬ 
ner V. Vaughan, Civ.App., 150 S.W. 
2 d 260, error dismissed, judgment 
correct—Bordages v. Stanolind Oil 
& Gas Co., Civ.App., 129 S.W.2d 
786, error dismissed, judgment cor¬ 
rect—Lusk V. Parmer, Civ.App., 114 
S.W.2d 677, error dismissed—^Wat¬ 
son V. Morgan, Civ.App., 91 S.W,2d 
1133, error dismissed—Buse v. 
Buse, Civ.App., 287 S.W. 141—Dal¬ 
las Plumbing Co. v. Harrington, 
Civ.App., 275 S.W. 190—Carmichael 
V. Williams, Civ.App., 268 S.W. 502 
—Penman v. Blount, Civ.App., 264 
■S.W. 169—Evans v. Smoot, Civ. 
App., 248 S.W. 742—W. C. Belcher 
Land Mortgage Co. v. Barfield, Civ. 
App., 244 S.W. 395, reversed on oth¬ 
er grounds Barfield v. W. C. Belch¬ 
er Land Mortgage Co., Com.App., 
257 S.W. 1095. 

33. Ariz.—Blackman v. Blackman, 43 
P.2d 1011, 45 Ariz. 374. 

Tex.—Foster v. Christensen, Com. 
App., 67 S.W.2d 246, reversing, Civ. 
App., 42 S.W.2d 460—Price v. Serv¬ 
ice Bureau, Civ.App., 165 S.W.2d 
794. 

34. Tex.—Lusk v. Parmer, Civ.App., 
114 S.W.2d 677, error dismissed. 


35. Cal.—Salmon v. Wilson, 41 Cal. 
595. 

36. Tex.—Foster v. Christensen, 
Com.App., 67 S.W.2d 246, revers¬ 
ing, Civ.App., 42 S.W.2d 460— 
Sparks v. Humble Oil & Refining 
Co., Civ.App., 129 S.W.2d 468, er¬ 
ror refused. 

31 C.J. p 58 note 23, p 64 notes 9, 10. 

37. ’Tex.—Poster v. Christensen, 
Com.App., 67 S.W.2d 246, reversing, 
Civ.App., 42 S.W. 2d 460—Sabinal 
Nat. Bank v. Cunningham, Civ.App., 
256 S.W. 317. 

31 C.J. p 58 note 23, p 64 notes 11, 
12 . 

Subsequent conduct as strengthening 
presumption 

The fact that wife who was named 
in deed as grantee, without any qual¬ 
ifying words, was treated for about 
sixty years as having the entire in¬ 
terest, to the exclusion of her hus¬ 
band, lent credence to the view that 
the presumption that the intention 
was to convey to her unnamed hus¬ 
band as well as to her could have 
been rebutted at an earlier date.— 
Bordages v. Stanolind Oil & Gas Co., 
Tex.Civ.App., 129 S.W.2d 786, error 
dismissed, judgment correct. 

38 . Cal.—Salveter v. Salveter, 275 P. 
801, 206 Cal. 657—Jansen v. Jansen, 
15 P.2d 777, 127 Cal.App. 294. 

39. Tex.—Goldberg v. Zellner, Com. 
App., 235 S.W. 870, reversing Zell¬ 
ner v. Samuelson, Civ.App., 220 S.W. 
587—Robbins v. Robbins, Civ.App., 
125 S.W.2d 666—Rogers v. James, 
Civ.App., 84 S.W.2d 898—Burruss v. 
Murphey, Civ.App., 5 S.W.2d 612— 
Kearse v. Kearse, Civ.App., 262 S. 
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W. 561, affirmed, Com.App., 276 
S.W. 690. 

31 C.J. P 65 note 18. 

Separate use and heuefit 
Recital in deed that conveyance of 
property was to the wife “for her 
separate use and benefit” overcame 
presumption that title to property 
passed to community estate between 
wife and husband, and established 
prima facie that such property be¬ 
came a part of wife’s separate es¬ 
tate.—Markum v. Markum, Tex.Civ. 
App., 273 S.W. 296. 

40. Tex.—Zellner v. Samuelson, Civ. 
App., 220 S.W. 587. 

31 C.J. P 65 note 19. 

41. Tex.—Kahn v. Kahn, 58 S.W. 825, 
94 Tex. 114. 

31 C.J. p 65 note 20. 

42. Tex.—Janes v. Gulf Production 
Co., Civ.App., 15 S.W.2d 1102, error 
refused. 

31 C.J. p 65 note 21. 

Coustructiou of deed to effectuate in¬ 
tent 

Where by the terms of the deed an 
intent appears to make the property 
the separate estate of the wife, all 
the other language of the deed must 
be made to effectuate that intent 
where it is reasonably susceptible of 
that construction.—Janes v. Gulf 
Production Co., supra. 

Acts authorized by deed 
Where the deed empowers the wife 
to do acts concerning the property 
which would be inconsistent with her 
rights if the property were communi¬ 
ty, it will be construed as granting 
the property to her as her separate 
estate.—Janes v. Gulf Production Co., 
supra. 
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the wife afforded by recitals of this character is 
prima facie only and is rebuttable by proof to the 
contrary^® unless rendered conclusive by an estop¬ 
pel, as discussed infra § 493, but the burden of 
proof is on the party asserting the community char¬ 
acter of the property.^'* Proof that the recital was 
fraudulently placed in the deed by the wife^s qj- jjy 
another as a result of the wife's fraudulent repre¬ 
sentations^® will overcome the presumption. 

The terms of a deed to the husband indicating 
that the property is to be the separate estate of the 
husband overcome the presumption which might oth¬ 
erwise be indulged that it is community property.^7 
A presumption that property conveyed to the hus¬ 
band is his separate estate arising from a recital to 
that effect is overcome where it is shown that the 
consideration consisted of community and separate 
funds so intermingled that they cannot be identi¬ 
fied.^* Where the deed on its face is one of gift 
to the husband, the burden of proving it to be com¬ 
munity property is on the person asserting that 
claim.^* 

Recitals of separate estate as affecting presump¬ 
tions when property is conveyed to one spouse by 
or under the direction of the other are considered 
supra § 491 b, c. 

Recitals in conveyance by spouses to third per¬ 
son. Recitals in a conveyance by a husband or wife 
as to the separate character of the property con¬ 
veyed are not evidence as against the other spouse,®® 
but may be evidence as against the grantee,®! and 
such recitals are also evidence against the grantor as 
being admissions against interest.®* Recitations in 


a deed of trust executed by the husband and wife to 
secure a loan are mere opinions or declarations of 
parties and are insufficient to establish the separate 
estate in the wife, or even to raise a jury issue as to 
whether the land constitutes separate property,®® in 
the absence of an estoppel, as discussed infra”§ 493 


(2) Recital of Consideration 

As a general rule, in most Jurisdictions a deed or 
veyance need not recite a separate consideration in ordei 
to cast the property to the separate estate of the grante. 
but proof of a separate consideration may be made hv 
extrinsic evidence. Where the deed recites a separate 
consideration a presumption in favor of the ‘eparate es 
tate of the grantee arises, but the presumption may i» 
overcome by extrinsic evidence. 


Although it is a good practice to take title papers 
which recite the source or character of the consid- 
eration,®^ as a general rule in most jurisdictions a 
deed or conveyance need not recite a separate con¬ 
sideration in order to cast the property to the sepa¬ 
rate estate of the grantee, the fact being open to 
proof by extrinsic and parol evidence,®® regardless 
of whether such grantee be the husband®® or the 
wife,®^ or the husband and wife jointly;®* and the 
same rule applies where the conveyance is to one of 
the spouses and the consideration moves from the 
other.®* 


Where the source of the consideration is recited 
as^ moving from the separate estate of the grantee, 
this creates a presumption in favor of the separate 
estate and dispenses with the necessity of further 
evidence to rebut the presumption in favor of the 
community arising from the fact of acquisition dur¬ 
ing marriage.®® In the absence of an estoppel, dis- 


43. Tex.—^Kearse v. Kearse, Com. 
App., 276 SAV. 690, affirming', Civ. 
App., 262 S.W. 561—McCoy v. Tex- 
on Royalty Co., Civ.App., 124 S.W. 
2d 877, error dismissed, judgment 
correct—Burruss v. Murphey, Civ. 
App., 5 S.W.2d 612. 

31 C.J. p 65 note 22. 

Management Tby ImsTbandl as overcom¬ 
ing presumption 

The acts of a husband in paying 
taxes on property purchased in the 
wife’s name during marriage, and 
otherwise attending the duties inci¬ 
dent to ownership with a view to 
preserving the property, together 
with declarations of ownership in 
himself in her absence, and not ac¬ 
quiesced in by her, were held in¬ 
sufficient to controvert positive dec¬ 
larations m the deed that the prop¬ 
erty belonged to the wife as part of 
her separate estate.—Goldberg v. 
Zellner, Tex.Com.App., 235 S.W. 870, 
reversing Zellner v. Samuelson Civ' 
App., 220 S.W. 587. 

44. Tex.—Rogers v. James, Civ.App 
84 S.W.2d 898. 


45. Tex.—Markum v. Markum, Civ. 
App., 273 S.W. 296. 

46. Tex.—Markum v. Markum, su¬ 
pra. 

47. Tex.—^Hall v. Barrett, Civ.App., 
126 S.W.2d 1045. 

Only proper nse and hehoof 
Deed to “only” proper use and be¬ 
hoof of grantee, a married man, con¬ 
veyed separate estate.—Edwards v. 

Edwards, Tex.Civ.App., 52 S.W.2d 657, 

error refused. 

48. Tex.—Moor v. Moor, 57 S.W. 992, 
24 Tex.Civ.App. 150. 

49. Tex.—Hall v. Barrett, Civ.App., 
126 S.W.2d 1045. 

50. Cal.—Lewis v. Burns, 55 P. 132, 
122 Cal. 358. 

51. Cal.—Lewis v. Burns, supra. 

31 C.J. p 65 note 33. 

52. Cal.—Bias v. Reed, 145 P 516 
169 Cal. 33. 

31 C.J. p 65 note 34. 

53. Tex.—Davis v. Duncan, Civ.App., 
102 S.W.2d 287, error dismissed. 
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54. Cal.—Salmon v. Wilson, 41 Cal. 
595. 

Tex.—Poster v. Christensen, 
Com.App., 67 S.W. 2d 246, reversing, 
Civ.App., 42 S.W.2d 460—Reed v. 
Benjamin State Bank, Civ.App., 114 
S.W.2d 365, error dismissed—Sa- 
binal Nat. Bank v. Cunningham, 
Civ.App., 256 S.W. 317. 

31 C.J. p 66 notes 43, 44. 

56. Tex.—Reed v. Benjamin State 
Bank, Civ.App., 114 S.W.2d 365, er¬ 
ror dismissed. 

31 C.J. p 66 note 45. 

57. Tex.—Sabinal Nat. Bank v. Cun¬ 
ningham, Civ.App., 256 S.W. 317. 

31 C.J. p 66 note 46. 

58. Tex.—Poster v. Christensen, 
Com.App., 67 S.W.2d 246, reversing, 
Civ.App., 42 S.W.2d 460—Reed v. 
Benjamin State Bank, Civ.App., 
114 S.W.2d 365, error dismissed. 

59. Cal.—Ingersoll v. Truebody, 40 
Cal. 603. 

60. Tex.—Smith v. Buss, 144 S.W.2d 
529, 135 Tex. 566, affirming Buss 
V. Smith, Civ.App., 125 S.W.2d 712 



HVSBANB AND WIFE 


§ 492 


41 C.J.S. 

cussed infra § 493, such a recital is not conclusive, 
and the presumption arising therefrom may be over¬ 
come by extrinsic and parol evidence,®^ the burden 
of proof being on the one who seeks to establish the 
community character of the property.®^ However, 
a recital in a deed to husband and wife that the con¬ 
sideration is to be paid by the husband does not 
have any probative force in showing an intention 
that property purchased with separate funds of the 
wife is to be community prop( 2 rty where, under the 
statute in force at the time of the execution of the 
deed, the husband had the right of control over the 
wife’s separate property.®^ 

A recital of a valuable consideration, without in¬ 
dicating its source, raises the presumption that the 
community is the source,®^ even where such consid¬ 
eration is merely nominal but this presumption 
may be overcome by extrinsic evidence of a separate 
consideration,66 or by interpretation of the convey¬ 
ance in the light of the circumstances attending its 
execution,67 or by extrinsic evidence of a gift to 
the grantee.68 A recital of a good consideration or 
a gift prima facie establishes separate title,69 which, 
however, may be overcome by extrinsic or parol ev- 
idence."^® Where a valuable and a good considera¬ 
tion are both recited, the property may, on the face 


of the conveyance, go to the separate estate by rea¬ 
son of the merely nominal character of the valuable 
consideration;'^^ otherwise, on such a recital, the 
property goes to the community in the ratio of the 
value paid.*^2 

Recitals of consideration as affecting presump¬ 
tions when the property is conveyed to one spouse 
by or under the direction of the other are consid¬ 
ered supra § 491 b, c. 

(3) Recital of Joint Tenancy 

Recitals in a deed or other written Instrument which 
Create a joint tenancy between husband and wife in cer¬ 
tain property confer a separate estate in the property on 
each, but a conveyance to them as joint tenants does not 
necessarily and under all circumstances preclude their 
holding the property as community property. 

Recitals in a deed or other written instrument 
which create a joint tenancy between husband and 
wife in certain property confer a separate estate in 
the property on each,''^ although the property has 
been purchased with community funds,*^^ and the 
husband’s interest is not presumed to be community 
property,*^6 as is the case where the property is 
deeded to the husband and wife without other re¬ 
citals under the statutory presumption in favor of 
the wife, considered supra § 491. The deed does 
not create an estate by entirety.*^® Jhe use of com- 


—Goldberg v. Zellner, Com.App., 
235 S.W. 870, reversing Zellner v. 
Samuelson, Civ.App., 220 S.W. 587 
—Robbins v. Robbins, Civ.App., 125 
S.W.2d G66—Rogers v. James, Civ. 
App., 84 S.W.2d 898—First Nat. 
Bank v. Moore, Civ.App., 7 S.W.2d 
145, error dismissed—Burruss v. 
Murphey, Civ.App., 5 S.W.2d 612 
—Attebery v. Stringer, Civ.App., 3 
S.W.2d 935, error dismissed. 

31 C.J. p 66 note 48. 

€1. Tex.—Burruss v. Murphey, Civ. 
App., 5 S.W.2d 612—Attebery v. 
Stringer, Civ.App., 3 S.W.2d 935, 
error dismissed. 

31 C.J. p 66 notes 50-53. ' 

62. Tex.—Rogers v. James, Civ.App., 
84 S.W.2d 898. 

Evidence held insufflcient to overcome 
presumption 

Tex.*—Smith v. Buss, 144 S.W.2d 529, 
135 Tex. 566, affirming Buss v. 
Smith, Civ.App.. 125 S.W.2d 712. 

63. Tex.—Sparks v. Humble Oil & 
Refining Co., Civ.App., 129 S.W.2d 
468, error refused. 

64. Tex.—Miller v. Lemm, 276 S.W. 
211, reversing Lemm v. Miller, Civ. 
App., 245 S.W. 90—Price v. Serv¬ 
ice Bureau, Civ.App., 165 S.W.2d 
794. 

31 C.J. p 66 note 57. 

65. Tex.—Swink v. League, 25 S.W. 
807, 6 Tex.Civ.App. 309. 


66. Tex.—Hawley v. Geer, 17 S.W. 
914. 

31 C.J. p 66 note 59. 

67. Cal.—Salmon v. Wilson, 41 Cal. 
595, overruling Tustin v. Paught, 23 
Cal. 237. 

31 C.J. p 67 note 60. 

68. Tex.—Mahon v. Barnett, Civ. 
App., 45 S.W. 24. 

31 C.J. p 67 note 61. 

69. Tex.—Callahan v. Houston, 14 S. 
W. 1027, 78 Tex. 494. 

31 C.J. p 67 note 62. 

Terms showing gift to wife 

The presumption in favor of the 
community is negatived where the 
terms of the deed show that a gift 
to the wife is intended.—Goldberg v. 
Zellner, Tex.Com.App., 235 S.W. 870, 
reversing Zellner v. Samuelson, Civ, 
App., 220 S.W. 587. 

70. Cal.—Peck v. Vandenberg, 30 Cal. 

11 . 

31 C.J. p 67 note 63. 

71. Tex.—Lewis v. Simon, 10 S.W. 
554, 72 Tex. 470. 

31 C.J. P 67 note 65. 

Recitals as negativing gift 

Recital of consideration of ten dol¬ 
lars paid grantor for conveyance to 
his sons in addition to recital of con¬ 
sideration of love and affection and 
care and support to be furnished by 
sons did not establish that convey¬ 
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ance was not a gift.—^Hall v. Barrett, 
Tex.Civ.App., 126 S.W.2d 1045. 

72. Tex.—Zorn v. Tarver, 45 Tex. 
519. 

31 C.J. p 67 note 66. 

73. Cal.—In re Kessler, 17 P.2d 117, 

217 Cal. 32—Siberell v. Siberell, 7 
P.2d 1003, 214 Cal. 767—Tomaier v. 
Tomaier, 123 P.2d 548. 50 Cal.App. 
2d 516—Meyer v. Thomas, 100 P.2d 
360, 37 Cal.App.2d 720, rehearing 
denied 100 P.2d 1066, 37 Cal.App.2d 
720—In re Prary's Estate, 78 P.2d 
760, 26 Cal.App.2d 83—Gwin v. 

Camp, 76 P.2d 160, 25 Cal.App.2d 
10—Burrows v. Burrows, 52 P.2d 
606, 10 Cal.App.2d 749—Young v. 
Young, 14 P.2d 580, 126 Cal.App. 
306. 

Bank account 

A wife’s interest in a bank ac¬ 
count held in joint tenancy with hus¬ 
band is a “separate property” inter¬ 
est.—^Wheeland v. Rodgers, 124 P.2d 
816, 20 Cal.2d 218—Crowley v. Sav¬ 
ings Union Bank & Trust Co., 157 
P. 516, 30 Cal.App. 144. 

74. Cal.—Tomaier v. Tomaier, 123 P. 
2d 548, 50 Cal.App.2d 516—In re 
Frary’s Estate, 78 P.2d 760, 26 Cal. 
App.2d 83—^Burrows v. Burrows, 52 
P.2d 606, 10 Cal.App.2d 749. 

75. Cal.—Siberell v. Siberell, 7 P.2d 
1003, 214 Cal. 767. 

76. Cal.—Delanoy v. Delanoy, 13 P. 
2d 513, 216 Cal. 23. 
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munity funds to purchase the property and the tak¬ 
ing of title thereto in the name of the spouses as 
joint tenants is tantamount to a binding agreement 
between them that the property shall not thereafter 
be held as community property but instead as a joint 
tenancy with all the characteristics of such an es¬ 
tate,and the community interest is deemed sev¬ 
ered by consent.^* A conveyance to husband and 
wife as joint tenants however does not necessarily 
and under all circumstances preclude their holding 
it as community property,and, where the evidence 
is undisputed that the parties intended to hold the 
property as community property, such is its charac¬ 
ter regardless of the recitals as to joint tenancy.*® 

A statute permitting the creation of a joint ten¬ 
ancy by an express recital in the grant or devise has 
been held to apply to a grant or devise to a hus¬ 
band and wife, but to rebut the general presump¬ 
tion in favor of the community, discussed supra § 
489 a, a deed creating a joint tenancy between them 
is effective only where it appears clearly that both 
spouses have agreed that the property should be tak¬ 
en in that way. If the deed itself contains nothing 
showing that both spouses accepted the deed with 
knowledge of the joint tenancy provision, such ac¬ 
ceptance and knowledge may be established by any 
proper extrinsic evidence, and tlie one who relies 
on the joint tenancy clause has the burden of show¬ 
ing that the spouse whose property he claims knew 
of such clause.*^ Another statute providing that 
all grants of realty to two or more persons shall 
be construed to create estates in common and not 
in joint tenancy unless expressly declared, except 
in grants to a husband and wife, has been held not 
intended to create a joint tenancy in husband and 
wife by a conveyance to them without a recital of 
joint tenancy, and does not change the general rule 
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that conveyances to a husband and wife presumabl 
create a community estate.^^ ^ 

The right of spouses to transmute community or 
separate property into joint tenancy ownership or 
to transmute property held in joint tenancy to com¬ 
munity or separate ownership is considered infra § 


c. Btiles in Louisiana 

Under the rules which have developed In Louisian* 
a deed to property purchased by a married man must 
contain a statement that the purchase is made with 
separate funds and that the title is to vest in his sen 
arate estate, or the presumption in favor of the com 
munity is conclusive and the property will belono to 
the community. A deed to a married woman need not 
contain a recital of the facts which are essential to her 
taking the property as her separate estate, and she may 
prove these facts whenever her title is questioned, but if 
the recitals of the requisite facts are not in the deed a 
rebuttable presumption in favor of the community exists 
I on the face of the instrument. 

Under the rules which have developed in Louisi¬ 
ana under Civil Code § 2402 providing specifically 
that property acquired during marriage by purchase 
or in any similar way shall belong to the communi¬ 
ty, where a married man buys real property with his 
separate funds and takes title in his name, the 
presumption in favor of the community is conclusive 
and the property will belong to the community un¬ 
less the deed contains a statement that the pur¬ 
chase is made with separate funds83 and that the 
title is to vest in his separate estate,84 although the 
husband may be entitled to reimbursement for the 
consideration paid by him, as considered infra § 510. 
The rule apparently does not apply where real prop¬ 
erty is exchanged for other real property,85 but it 
applies where real property is received in return for 
capital stock86 or for a negotiable or transferable ih- 
strument.87 Where a married woman buys prop- 


77. Cal.—Siberell v. Siberell, 7 P. 2 d 
1003, 214 Cal. 767—Tomaier v. To- 
maier. 123 P.2d 548, 50 Cal.App. 2 d 
516—Jansen v. Jansen, 15 P. 2 d 777 
127 Cal.App. 294. 

78. Cal.—Delanoy v. Delanoy, 13 p. 
2d 513, 216 Cal. 23—Siberell v. Si¬ 
berell. 7 P.2d 1003, 214 Cal. 767. 

79. Cal.—In re Watkins’ Estate, 108 
P.2d 417, 16 Cal. 2 d 793, rehearing 
denied 109 P. 2 d 1 , 16 Cal. 2 d 793 , 
prior opinion, App., 104 P.2d 389 
—Schipper v. Penkalski, 115 P.2d 
231, 46 Cal.App.2d 28—Cummins v. 
Cummins, 46 P.2d 284, 7 Cal.App 2d 
294. 

80. Cal.—Cummins v. Cummins, su¬ 
pra. 

However, it has been held that the 
mere declaration of the husband that 
the deed was not intended to changs 
the community character of the prop- 


f erty and the wife’s statement that 
I she did not claim the property as 
separate property cannot be accepted 
to change the effect of the convey¬ 
ance as made.—In re Gordon’s Es¬ 
tate, D.C.Cal., 44 P.2d 810. 

81. Ariz.—In re Baldwin’s Estate, 71 
P.2d 791, 50 Ariz. 265. 

82. Ariz.—Blackman v. Blackman, 43 
P.2d 1011, 45 Ariz. 374. 

83. La.—Sanderson v. Frost, 3 So. 
2 d 626, 198 La. '295—Succession of 
Bell, 193 So. 645, 194 La. 274— 
Schoeffner v. Schoeffner, 111 So. 
655, 163 La. 142—Succession of 

Fay, 109 So. 824, 161 La. 1022_ 

Peters v. Klein, 109 So. 349 , 161 La. 
664—Kittredge v. Grau, 103 So. 
723, 158 La. 154—Succession of 

Watkins, 101 So. 395, 156 La. 1000 
—Succession of Goll, 101 So. 263, 
156 La. 910—^Rodriguez v. Succes-1 
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Sion of McFettridge, 100 So. 68 , 156 
La. Ill—Ramsey v. Beck, 91 So. 
674, 151 La. 190—Howard v. Ingle, 
App., 180 So. 248—Adkins v. Cason, 
App., 170 So. 366. 

31 C.J. p 66 note 42. 

84. La.—Succession of Bell, 193 So. 

645, 194 La. 274—Succession of 

Pay, 109 So. 824, 161 La. 1022— 
Succession of Watkins, 101 So. 395, 
156 La. 1000—Ramsey v. Beck, 91 
So. '674, 151 La. 190—Adkins v. 
Cason, App., 170 So. 366. 

31 C.J. p 6'4 note 7. 

85. La.—Kittredge v. Grau, 103 So. 
723, 158 La. 154. 

801 . La.—Succession of Watkins, 101 
So. 395, 156 La. 1000. 

87. La.—^Kittredge v. Grau, 103 So 
72-3, 158 La. 154. 
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erty with her separate funds, it is not necessary for 
the deed to recite that it was purchased by her with 
her separate funds under her separate administra¬ 
tion, and she may assert and prove these facts when¬ 
ever her title is questioned,but such recitals are 
advisable,for if the recitals of the requisite facts 
are not in the deed the presumption in favor of the 
community exists on the face of the instrument, 
and it must be rebutted by a preponderance of the 
evidence.9^ In the absence of evidence rebutting 
the presumption, the property is community.92 

Mere recitals in the deed do not establish the sep¬ 
arate character of the property,^^ or raise a pre¬ 
sumption that the property is separate,^^ but the 
facts necessary for the establishment of a separate 
estate in the property must be proved by extrinsic 
evidence.^® 

Where the deed recites a cash consideration, pa¬ 


§ 493 

rol evidence is not admissible to show that the con¬ 
veyance was in fact a donation. 

§ 493. Estoppel to Assert or Deny Character 
of Property 

a. In general 

b. Against separate estate 

c. Against community 

a. In General 

Estoppel may cast property Into a particular estate 
regardless of its true classification on the open facts. 

By equitable estoppel^"^ or by estoppel by deed^^ 
or record,^^ property may be cast into a particular 
estate regardless of its true classification on the 
open facts; and the general rules of estoppel, dis¬ 
cussed in the title Estoppel §§ 4-152, are applied as 
to the requisites of an equitable estoppel,^ or of an 
estoppel by deed^ or record,^ when estoppel is claim- 
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88. La.—American Surety Co. of 
Xew York v. Noble & Salter, 199 
So. 131, 196 La. 312—Miller v. Mil¬ 
ler. 107 So. 702, 160 La. 936—Kitt- 
redge v. Grau, 103 So. 723, 158 La. 
154—Otis V. Texas Co., 96 So. 1, 
153 La. 384. 

31 C.J. P 64 notes 12, 14, 16. 

89. La.—Knight v. Kaufman, 29 So. 
711, 105 La. 35. 

90. La.—Brown v. Tauzin, 168 So. 
502, 185 La. 86, annulling, App., 
163 So. 764—First Nat. Bank v. 
Coreil, App., 145 So. 395, reheard 
149 So. 326. 

Recital in earlier deed 
Where a deed from a building and 
loan association under which proper¬ 
ty is held by a wife at her death 
does not recite that she acquired it 
with her separate funds, it will be 
presumed that the property was ac¬ 
quired under that deed by the com¬ 
munity, although earlier deeds con¬ 
tained such recital.—Barnes v. 
Thompson, 98 So. 657, 154 La. 1036. 
Conveyance of land formerly owned 
by wife 

Where land which was separate 
property of wife was sold to her fa¬ 
ther, and father subsequently recon¬ 
veyed property to wife by a deed 
which recited a cash consideration, 
property would be presumed to have 
vested in community, in absence of 
showing that price of last sale from 
father was paid from paraphernal 
funds which wife had administered 
separately from husband or that 
purchase was an investment of such 
funds.—Cox V. Caldwell, La.App., 197 
So. 167. 

Note and mortgage 
Where there was no recital in the 
act or testimony in the record to 
prove that note and mortgage ac¬ 
quired by wife during marriage was' 


part of purchase price of lot, even if 
lot was wife’s separate property 
when sold, the presumption that note 
and mortgage vested in community 
was not overcome.—Cox v. Caldwell, 
supra. 

91. La.—Tillery v. Fuller, 182 So. 
683, 190 La. 586. 

Evidence held sufficient to prove sep¬ 
arate estate 

La.—American Surety Co. of New 
York V. Noble & Salter, 199 So. 
131, 196 La. 312. 

92. La.—Anderson v. Edmondson, 
App., 8 So.2d 131—Fountain v. Kir¬ 
by Lumber Corporation, App., 199 
So. 603—Franks v. Scott, App., 191 
So. 175—Vanzant v. Morgan, App., 
181 So. 660, followed in 181 So. 666 
and Vanzant v. Evans, 181 So. 666. 

93 . La.—Houghton v. Hall, 148 So. 
37, 177 La. 237—Cox v. Caldwell, 
App., 197 So. 167—Drewett v. Car¬ 
nahan, App., 183 So. 103. 

31 C.J. p 65 note 25. 

94. La.—Murff v. Neal, App., 162 So. 
245. 

31 C.J. p 64 note 14. 

95. La.—Houghton v. Hall, 148 So. 
37, 177 La. 237. 

31 C.J. p 65 notes 26-28, p 66 notes 
54-56. 

Facts necessary to be proved in trac¬ 
ing mutations see supra § 490. 

96. La.—Adkins v. Cason, App., 170 
So. 366. 

97. Cal.—Bank of America Nat. 
Trust Co. & Savings Ass’n v. 
Mantz, 49 P.2d 279, 4 Cal.2d 322— 
Wilson V. Grey, 121 P.2d 51'4, 49 
Cal.App.2d 228—MacKay v. Darus- 
mont, 115 P.2d 221, 46 Cal.App.2d 
21 . 

Idaho.—Buhl State Bank v. Glander, 
56 P.2d 757, 56 Idaho 542. 

N.M.—Holder v. Hunter, 226 P. 163, 
29 N.M. 644. 


Tex.—Adler v. Fort Worth State 
Bank, Civ.App., 297 S.W. 277. 

31 C.J. p 67 note 71. 

98. La.—Pfister v. Casso, 109 So. 
770, 161 La. 940—Tonglet v. Chop¬ 
in, 99 So. 587, 155 La. 752. 

Tex.—Kuehn v. Kuehn, Com.App., 
242 S W. 719, affirming,. Civ.App., 
232 S.W. 918. 

31 C.J. p 67 note 72. 

H[usba 2 id.*s release of claim to wife 
Act of release or transfer from 
former husband to- former wife, 
while not specifying particular claim 
and executed after suit was filed by 
former wife to recover the particular 
claim from third persons, had the 
effect of authorizing the former wife 
to assert the claim and recover any 
interest which the former communi¬ 
ty might have had, since the former 
husband by his act divested himself 
of any interest in the claim and 
would be “estopped’* from asserting 
any interest in it as against the- 
third persons.—Raines v. Lyons, La. 
App., 6 So.2d 364. 

99. Cal.—Bank of America Nat. 
Trust & Savings Ass'n v. Mantz, 
49 P.2d 279, 4 Cal.2d 322—In re 
Hill’s Estate, 138 P. 690, 167 Cal. 
59. 

1. Ariz.—Rundle v. Winters, 298 P- 
929, 38 Ariz. 239. 

La.—Rawlings v. Stokes, 193 So. 589, 
194 La. 206. 

N.M.—Holder v. Hunter, 226 P. 163, 
29 N.M. 644. 

31 C.J. p 67 note 82* 

2. Cal.—Nilson v. Sarment, 96 P- 
315, 153 Cal. 524, 126 Am.S.R. 91. 

Idaho.—McKeehan v. Vollmer-Clear- 
water Co., 166 P. 256, 30 Idaho 50o, 
Ann.Cas.l918E 1197. 

3. Cal.—In re Hill’s- Estate, 138 P- 
690, 167 CaL 59*. 
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ed to close the question as to whether property is 
community or separate. 

Estoppel in favor of creditors is considered infra 
§ 526, and in favor of transferees or mortgagees in¬ 
fra §§ 530-534, 537. Estoppel as to agency of a 
spouse is considered infra § 512, and estoppel after 
dissolution of the community infra § 573. 

h. Against Separate Estate 

A married woman may by estoppel be precluded from 
asserting a separate right or title to property claimed 
by others to be community. The general rules as to the 
requisites of estoppel usually apply. 

There is early authority to the effect that no es¬ 
toppel can arise to preclude a married woman from 
asserting separate property rights as against per¬ 
sons claiming under or through her husband;^ but 
under the later rule, developed as an incident to the 
more or less complete emancipation of married wo¬ 
men as far as concerns their property rights,^ it 
seems to be settled beyond question that by equitable 
estoppel a married woman may be precluded from 
asserting a separate right in or title to property 
claimed by others to be community property,® the 
general requisites of such an estoppel usually be¬ 
ing the same as in case of any other equitable es¬ 
toppel.'^ In some jurisdictions it is expressly held 
that the estoppel can arise only from actual fraud 
or deliberate or intentional conduct, even if inno¬ 
cently done, amounting to a legal fraud,® but that, 
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where this is proved, the wife is estopped.^ Silence 
or concealment of facts may constitute such fraud 

Estoppel in favor of creditors is considered infra 
§ 526, and estoppel in favor of transferees or mort¬ 
gagees is considered infra §§ 530-534, 537. 

Control, management, and use of property. The 
fact that the husband is allowed to control and man¬ 
age the wife's property will not of itself work an 
estoppel against her,ll whether the property consists 
of realtyi 2 qj. personalty,^® even where the law gives 
her the right of control and managements^ The 
mere fact that the husband is permitted the posses¬ 
sion of property with authority to use it does not 
estop the wife to assert her claim,!® but where she 
knowingly allows her husband to deal with the prop¬ 
erty as owner thereof in a manner which would neg¬ 
ative any claim of ownership on her part she will 
be estopped as to persons who have dealt with the 
husband in reliance on his apparent ownership.i6 
Acquiescence in the use of a portion of separate 
personalty by the community does not raise an es¬ 
toppel as to the remainder.!^ 

Apparent title to realty. As a general rule, where 
the wife allows the title to her realty to stand in her 
husband's name, she will be estopped to assert a sep¬ 
arate estate therein, as against innocent persons 
dealing with the husband on the assumption that the 
apparent title represents the real ownership,!® and 


4. La.—McIntosh v. Smith, 2 La. 
Ann. 756. 

31 C.J. p 68 note 86. 

5. Tex.—Clayton v. Frazier, 33 Tex, 
91—Cravens v. Booth, 8 Tex. 243, 
58 Am.D. 113. 

6. N.M.—Holder v. Hunter, '226 P. 
163, 29 N.M. 644. 

31 C,J. p 68 note 88. 

7. N.M.—Holder v. Hunter, supra. 
31 C.J. p 68 note 89. 

Notice of wife’s ownership 
Wife was held not equitably es¬ 
topped to claim goods stored were 
her separate property by removal 
permit made out in husband’s name, 
where warehouseman had notice of 
wife’s ownership.—Branch v. Bekins 
Van & Storage Co., 290 P. 146, 106 
Cal.App. 623. 

8 . Tex.—Foster v. Christensen, Civ. 
App., 42 S.W.2d 460, reversed on 
other grounds, Com.App., 67 S.W. 
2d 2*46—Humble Oil & Refining Co. 
v. Wagener, Civ.App., 19 S.W.2d 
457, error dismissed. 

•31 C.J. p 68 note 91. 

Xands condemned "by city 

If lands have been condemned by 
a city, a married woman, in the ab¬ 
sence of fraud, will not be estopped 
to claim them as her separate estate. 


—Grand jean v. San Antonio, Tex.Civ. 
App., 38 S.W. 837. 

9- Wash.—Kalinowski v. McNeny, 
123 P. 1074, 68 Wash. 681. 

31 C.J. p 68 note 92. 

10. Tex.—Poster v. Christensen, Civ. 
App., 42 S.W.2d 460, reversed on 
other grounds, Com.App., 67 S.W. 
2d 246, 

11. La.—Marlatt v. Citizens’ State 
Bank & Trust Co,, 156 So. 426, 180 
La. 387. 

31 C.J. p 69 note 2. 

12. Idaho.—Feltham v. Blunck, 198 
P. 763, 34 Idaho 1. 

31 C.J. p 69 note 3. 

13. Tex.—Eastham v. Jones, Civ. 
App., 236 S.W. 139. 

'31 C.J. p 69 note 4. 

14. Tex.—Eastham v. Jones, supra 
—Burkitt V. Moxley, Civ.App., 206 
S.W. 373. 

15. Cal.—Paden v. Goldbaum, 37 P. 
759, 4 Cal.Unrep.Cas. 767—Coolidge 
V. Austin, 134 P. 357, 22 Cal.App. 
•334. 

Tex.—Burkitt v. Moxley, Civ.App., 
206 S.W. 373. 

Wash.—Harris v. Van de Van ter, 50 
P. 50, 17 Wash. 489. 

Use of cattle 

The fact that a wife allows her 
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husband to use her cattle for dairy 
purposes will not, alone, preclude 
her from asserting her separate 
right to such cattle as against per¬ 
sons claiming under or through the 
husband. 

Cal.—Paden v. Goldbaum, 37 P. 759, 
4 Cal.Unrep.Cas. 767. 

Wash.—Harris v. Van de Vanter, 50 
P. 50, 17 Wash. 489. 

Xeaving husband in possession on 
separation 

Where the husband and wife sep¬ 
arate, she will not be estopped, even 
as against third persons, by the mere 
fact that she leaves her personalty 
in his possession.—Coolidge v. Aus¬ 
tin, 134 P. 357, 22 Cal.App. 334. 

la Cal.—Sidney v. Wilson, 227 P. 
672, 67 Cal.App. 282—Mills v. Jack- 
son, 127 P. 655, ‘19 Cal.App. 695. 
Idaho.—Feltham v. Blunck, 198 P. 
763, 34 Idaho 1—Boise Butcher Co. 
V. Anixdale, 144 P. 337, 26 Idaho 
-483. 

La.—Chase v. Hibernia Nat. Bank, 
10 So. 379, 44 La.Ann. 69. 

17. Wash.—Harris v. Van de Van¬ 
ter, 50 P. 50, 17 Wash. 489. 

31 C.J. p 69 note 12. 

18. Cal.—Wilson v. Grey, 121 P.2d 
■514, 49 Cal.App.2d 228. 
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this is so notwithstanding limitations on her capac¬ 
ity to alienate or bind her separate estate,par¬ 
ticularly where the title is placed or remains in the 
husband through the wife's fraud or specific intent 
to deceivebut there is no estoppel where the oth¬ 
er party is charged with notice of the true facts, 
or has not changed his position in reliance on the 
apparent title.^^ The wife will not be estopped 
where she had no knowledge of the fact that the 
title was in her husband, and acts promptly on dis¬ 
covery of that fact.23 

Declarations and representations. The wife may 
be estopped by her own declarations or representa¬ 
tions in favor of community ownership,24 but the 
husband's declarations of ownership in himself will 
not bind the wife, in the absence of knowledge or 
authorization thereof on her part.25 Where land 
stands in the wife's name, it is usually held that 
her mere failure to assert her claim, as against his 
representations that it belongs to the community, 
will not alone work an estoppel, the record title be¬ 
ing notice to persons dealing with the husband.26 

The fact that the husband claims in his income 
tax return that income from certain property is 
community does not necessarily estop him to claim 
that the property itself is his separate property.27 

Failure to register separate estate. Statutes pro¬ 
viding for the registration of property of married 
women as separate estate usually look to additional 
protection of such property from persons claiming 
through the husband or the community and do not 


carry an implied estoppel from failure to take ad¬ 
vantage of their provisions and, where the wife 
holds her separate estate by virtue of constitutional 
provision and definition, the legislature has no pow¬ 
er to declare that her title shall be divested for want 
of registration.29 

Deeds or conzfeyances. In the absence of fraud, a 
married woman will not be estopped to claim prop¬ 
erty as belonging to her separate estate merely by 
joinder in her husband’s deeds or conveyances,^® 
and the fact that both spouses join in an agreement 
to sell does not estop the husband to claim the prop¬ 
erty as his separate property.31 The husband is 
estopped by an express recital of a separate estate 
in the wife, contained in a deed from him to her32 
or even in a deed executed to her by his direction,33- 
but he is not estopped by a mere intention that the 
deed should contain such a recital, where it was not 
in fact inserted therein,34 or by the mere fact that 
he directs or allows title to be taken in his wife's 
name.35 A married woman may be estopped to- 
claim property as her separate estate by recitals or 
by operative words of grant in a deed or conveyance 
to which she is a signatory,^® and it has been held 
that the wife is bound by recitals in her deed where¬ 
by the property is cast into the community, at least 
to the extent of setting at large an estoppel of the 
community by reason of recitals in a deed to her in 
which the husband joined in order to authorize 
her.37 A grantee is not estopped by recital of a 
money consideration to show that in fact tho con¬ 
veyance was a gift.38 


Idaho.—Buhl State Bank v. Glander, 
56 P.2d 757, 56 Idaho '542. 

Tex.—Kuehn v. Kuehn, Com.App., 
242 S.W. 719, affirming, Civ.App., 
232 S.W. 918—Hmes v. Meador, 
Civ.App.. 193 S.W. rill. 

21 C.J. p 68 note 94. 

19. Idaho.—Feltham v. Blunck, 198 
P. 763, 34 Idaho 1. 

2(X Wash.—Kalinowski v. McNeny, 
123 P. 1074. 68 Wash. 681. 

21. Tex.—John v. Battle, 58 Tex. 
591—Matador Land & Cattle Co. v. 
Cooper. 87 S.W. 235, 39 Tex.Civ. 
App. 99. 

22. Ariz.—Farish v. Beebe, 179 P. 51, 
20 J^iz. 196. 

23. Idaho.—McKeehan v. Vollmer- 
Clearwater Co., 166 P. 256, 30 Ida¬ 
ho 505, Ann.Cas.l918E 1197. 

31 C.J. p 68 note 99. 

24. Cal.—Bank of America Nat. 
Trust & Savings Ass'n v. Mantz, 49 
P2d 279, 4 CaL2d 322. 

31 C.J. p 69 note 13. 


Bank & Trust Co., 156 So. 426, 180 
La. 387. 

31 C.J. p 69 note 15. 

26. Wash.—Glaze v. Pullman State 
Bank, 157 P. 488, 91 Wash. 187. 

27- N.M.—Katson v. Katson, 89 P. 
2d 524, 43 N.M. 214. 

2 S- Tex.—La Gierse v. Moore, 59 
Tex. 470. 

31 C.J. p 69 note 18. 

29. Tex.—Edrington v. Mayfield, 5 
Tex. '363. 

31 C.J. p 69 note 18. 

30. La.—Bisland v. Provosty, 14 La. 
Ann. 169. 

Tex.—Stone v. Sledge, 26 S.W. 1068, 
87 Tex. '49, affirming, Civ.App., 24 
S.W. 697. 

31- Nev.—Barrett v. Franke, 208 P. 
435, 46 Nev. 170. 

32. Tex.—Kahn v. Kahn, 58 S.W. 
825, 94 Tex. 114, reversing. Civ. 
App., 56 S.W. 946. 

33. Tex.—Markum v. Markum, Civ. 
App., 210 S.W. 835. 

31 C.J. p 71 note 74. 
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34. Tex.—Du Perier v. Du Perier,. 
126 S.W. 10, 59 Tex.Civ.App. 224. 

35. Tex.—Smith v. Slrahan, 16 Tex. 
314, 67 Am.D. 622—Du Perier v.. 
Du Perier, 126 S.W. 10, 59 Tex.Civ.. 
App. 224. 

38. Tex.—^Kuehn v. Kuehn, Com. 
App., 242 S.W. 719, affirming. Civ.. 
App., 232 S.W. 918. 

Under the old rule that a married 
woman is not subject to estoppel, she 
has been held not estopped by the 
recitals in deeds or conveyances 
signed by her.—Reid v. Rochereau, 
C.C.La., 20 P.Cas.No.11,669, 2 Woods- 
151—31 C.J. p 69 note 24. 

37. La.—Jordy v. Muir, 25 So. 550, 
La.Ann. 55. 

As showing purchase beyond wife’s 
means 

A married woman is bound by re¬ 
citals in a deed to her showing that 
the property represents a purchase* 
beyond her means.—^Jordy v. Muir,. 
25 So. 550, 51 La.Ann. 55. 

38. Cal.—Peck v. Vandenberg, 3(V 
Cal. 11. 


25, La.—Marlatt v. Citizens* State 
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c. Against Oominimit^ 

(1) In general 

(2) Deed or conveyance 

(1) In General 

By equitable estoppel property may be cast to the 
separate estate of the husband or wife. 

By equitable estoppel property may, as between 
the parties to the estoppel, be cast to the separate 
estate of the husband or wife, regardless of what its 
classification would be on an open inquiry as to its 
character,39 and the general rules pertaining to the 
essential elements of estoppel usually are applied.'^® 
The same result may follow from an estoppel by ju¬ 
dicial record.^^ 

Estoppel in favor of creditors is considered infra 
§ 526, and estoppel in favor of transferees or mort¬ 
gagees, infra §§ 530-534, 537. 

(2) Deed or Conversance 

The husband may be estopped to deny the effect of 
a recital of the separate estate in the wife contained in 
a conveyance made to her by him or by his direction or 
contained in a conveyance made to a third person where 
he Joins his wife as signatory. 

Except in the case of fraud,^3 accident,^3 or mis¬ 
take,the husband is estopped to deny the effect 
of a recital of the separate estate in the wife con¬ 
tained in a conveyance made to her by his direc- 
tion,^5 and cannot, by extrinsic evidence, impress a 
trust on the property for the benefit of the com¬ 
munity, either express^® or implied.^Ignorance of 
the effect of the deed does not constitute a mistake 
within this rule;^3 but no estoppel will arise from 


41 C.J.S. 

the husband’s mere intention to have such a recital 
inserted in the deed, where it is not in fact insert- 
ed.'^9 The wife is not estopped to assert that certain 
property is community by a restrictive or condition¬ 
al clause in a deed conveying the property to the 
husband where she has had no knowledge of such 
clause.®^ 

Where the husband conveys directly to the wife, 
he is estopped by a recital therein to the effect that 
she takes the property to her separate use,5i and 
likewise by a recital of a consideration moving from 
the wife’s separate estate.-'"'- A quitclaim deed from 
the husband to the wife will not estop the com¬ 
munity from asserting a superior title subsequently 
acquired under a conveyance to the wife without 
recitals indicative of intent to vest a separate estate 
in her.^3 

Under the general practice in some jurisdictions, 
where the husband joins in a conveyance to the 
wife for the purpose of authorizing her to receive 
the property separately, he becomes a party to the 
instrument, and, in the absence of fraud, accident, 
or mistake, he is bound by recitals operative to vest 
a separate estate in her,^^ unless the matter is set 
at large by an estoppel against her.^^ jhis estoppel 
usually arises from an express recital to the effect 
that the wife shall take the property to her separate 
use;^® but the husband is likewise estopped to deny 
a recital of a consideration moving from the wife’s 
separate estate.In the absence of such recitals 
the deed creates no estoppel against the communi¬ 
ty,^8 and the same is true of recitals inserted 


39. Cal.—MacKay v. Darusm6nt, 115 
P.2d 221, 46 Cal.App.2d 21. 

Idaho.—Sassaman v. Root, 218 P. 
374, 37 Idaho 588. 

Tex —Adler v. Fort Worth State 
Bank, Civ.App., 297 S.W. 277. 

31 C.J. p 70 note 29. 

40. Ariz.—Rundle v. Winters, 298 P. 
929. 38 Ariz. 239. 

31 C.J. p 70 note 30. 

Declarations in will or contract 
A married woman has been held 
not estopped to claim community in¬ 
terest in property, as against a claim 
of separate ownership in the hus¬ 
band, by a declaration as to separate 
ownership in her will or in a con¬ 
tract.—Succession of Muller, 30 So. 
329, 106 La. 89. 

41. Cal.—Bank of America Nat. 
Trust & Savings Ass’n v. Mantz, 
49 P.2d 279, 4 Cal.2d 322. 

31 C.J. p 70 note 31. 
testimony by hnsband in action by 
wife 

Where husband testified for his 
•wife, in an action to recover ad¬ 
vancement from third person, that it 
was the wife’s separate property, 


both were held estopped to assert 

community interest therein.—Ritter 

V. Weiner, 270 P. 137, 149 Wash. 99. 

42. Tex.—Markum v. Markum, Civ. 
App., 210 S.W. 835. 

43. Tex.—Markum v. Markum, su¬ 
pra. 

44. Tex.—^Markum v. Markum, su¬ 
pra—Strickland v. Baugh, Civ. 
App., 169 S.W. 181. 

45. Cal.—Swain v. Duane, 48 Cal. 
358. 

Tex.—Markum v. Markum, Civ.App., 
210 S.W. 835. 

46. Tex.—Markum v. Markum, su¬ 
pra. 

31 C.J. p 70 note 43. 

47. Tex.—Markum v. Markum, su¬ 
pra. 

48. Tex.—Markum v. Markum, su¬ 
pra. 

31 C.J. p 70 note 45. 

49. Tex.—Du Perier v. Du Perier, 
126 S.W. 10, 59 Tex.Civ.App. 224. 

50. Idaho.—Aker v. Aker, 20 P.2d 
796, 52 Idaho 71-3, appeal dismissed 
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and certiorari denied 54 S.Ct. 80, 
290 U.S. 587, 78 L.Ed. 518. 

51. Tex —Faison v. Faison, Civ. 
App., 31 S.W. 2d 828, error dis¬ 
missed. 

'31 C.J. p 71 note 59. 

52. Tex.—Kahn v. Kahn, 58 S.W. 
•825, 94 Tex. 114, reversing, Civ. 
App., 56 S.W. 946. 

31 C.J. p 71 note 60. 

53. Tex.—Emery v. Barfield, Civ. 
App., 183 S.W. 386. 

54. La—Pfister v. Casso, 109 So. 
770, ICl La. 940—Tonglet v. Chop¬ 
in, 99 So. '587, 155 La. 752. 

31 C.J. p 70 note 49. 

55. La.—Succession of Hostetter, 
54 So. 961, 128 La. 468. 

31 C.J. p 70 note 50. 

56. La.—Succession of Bellande, 7 
So. 535, '42 La.Ann. 241. 

31 C.J. p 71 note 51. 

57 - La.—^Westmore v. Harz, 35 So. 

578, 111 La. 305. 

31 C.J. p 71 note 52. 

53. La.—Succession of Manning, 91 
So. 435, 150 La. 1008. 

31 C.J. p 71 note 5*3. 
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through fraud,59 accident,6® or mistake but mis¬ 
take as a ground for avoidance of the estoppel, 
must be established by strong and convincing evi¬ 
dence. Failure to understand the legal significance 
of the terms of the conveyance does not constitute 
mistake within this rule.52 
The conclusiveness of recitals in deeds and con¬ 
veyances to impress the property with a separate 
or community status is considered supra § 492. 

Conveyance by husband and wife. Where the 
husband joins in a conveyance by his wife of prop¬ 
erty as belonging to her separate estate, he will be 
estopped to assert community ownership of such 
property;®^ but the community will not be estopped 
by the mere fact that a conveyance by the husband 
and wife in trust provides for a reconveyance to 
the wife on the termination of the trust,5^ or by the 
fact that a joint deed of trust to secure a debt pro¬ 
vides that in the event of a sale the surplus proceeds, 
if any, shall be paid to the wife.®^ 

Estoppel of third persons not privies. A person 
accepting a conveyance as of property belonging to 
the separate estate is estopped to assert community 
ownership.®® 

§ 494. Transmutation of Character of,Proper¬ 

ty 

The character of the property as fixed at the time of 
its acquisition remains the same until it is changed by 
means and in a manner recognized by law. 

59. La.—Succession of Bellande, 6 
So. 505, 41 La.Ann. 491. 

60. La.—Succession of Bellande, su¬ 
pra. 

€1. La.—Jordy v. Muir, 25 So. 550, 

51 La.Ann. 55. 

31 C.J. p 71 note 56. 

*62. La.—Succession of Bellande, 7 
So. 535, 42‘La.Ann. 241. 

63. La.—^Kenner v. Leon Godchaux 
Co., 27 So. 542, 52 La.Ann. 965. 

31 C.J. p 71 note 62. 

64. Cal.—Nilson v. Sarment, 96 P. 

315, 153 Cal. 524, 126 Am.S.R. 91. 

31 C.J. p 71 note 63. 

65. Cal.—Nilson v. Sarment, 96 P. 

315, 153 Cal. 524. 126 Am.S.R. 91—! 

Tyler v. Curier, 81 P. 318, 147 Cal. 

31, overruling Hoeck v. Greif, 75 
P. 670, 142 Cal. 119. 

6 fii La.—^Harang v. Blanc, '34 La. 

Ann. 632. 

67. N.M.—McDonald v. Lambert, 85 
P.2d 78, 43.N.M. 27, 120 A.L.R. 250. 

Wash.—In re Gulstine’s Estate, 6 P. 

2d 628, 166 Wash. 325. 

Declaration of stock dividends as 
c h ang in g status of property 
(1) Under Texas law, separate 
ownership of stock in a corporation 

41 C.J.S.-67 


The character of the property, fixed as either 
community or separate at the time of its acquisi¬ 
tion, as discussed supra § 469, remains the same un¬ 
til it is changed by means and in a manner recog¬ 
nized by law,®*^ such as by agreement of the par¬ 
ties or b}^ operation of law,®® or, in other words, 
until changed by deed, by due process of law, or by 
factors working an estoppel.®9 The rule refers par¬ 
ticularly to the legal title to the property and not 
directly to such interests or rights as are founded 
on equitable considerations.Where the commun¬ 
ity status has attached to the property, it cannot be 
changed or affected by the act of one spouse to the 
prejudice of the other.*^^ The use of separate prop¬ 
erty by both spouses, a payment of an encum¬ 
brance on the community property with the sepa¬ 
rate funds of one of the spouses,*^® a payment of 
an encumbrance on separate property with commun¬ 
ity funds,or the use of the income of property 
partly separate and partly community in character 
to pay community debts,*^® does not alter the status 
of the property. Where property is once impressed 
with the character of community property, and the 
wife has only a community interest therein, she can¬ 
not enlarge that interest by transferring the proper¬ 
ly to another person without consideration and hav¬ 
ing that other person retransfer it to herself and 
her husband jointly.*^® 

Subsequent payments as affecting the status of 
property purchased on credit or with borrowed 
funds are considered supra § 483. 

kane v. Schidleman, 75 P.2d 1010, 
193 Wash. 435—In re Woodburn’s 
Estate, 66 P.2d 1138, 190 Wash. 
141—Norman v. Levenhagen, 253 
P. 113, 1‘43 Wash. 372—In re Sand- 
P. 75, 118 

Wash. 250. 

31 C.J. p 72 notes 89, 90. 

70. Wash.—Conley v. Moe, 110 P.2d 

172, 7 Wash.2d 355, 133 A.L.R. 

1089. 

71. La.—Ramsey v. Beck, 91 So. 674, 
151 La. 190, 194. 

31 C.J. p 72 note 88. 

72. Tex.—Massachusetts Mut. Life 
Ins. Co. V. 'Stockyards Nat. Bank, 
Civ.App., 50 S.W.2d 425, error dis¬ 
missed. 

73. Puerto Rico.—Blanco v. Regis¬ 
trar of Property, 5 Puerto Rico 24. 

74- Cal.—^Wedemeyer v. Elmer, 91 P. 
I 2d 642, 33 Cal.App.2d 336. 

Payment of taxes 

Tex.—Colden v. Alexander, 171 S.W.2d 
328. 

75. Wash.—^Zintheo v. B. F. Goodrich 
Rubber Co., 239 P. 391, 136 Wash. 
196. 

76. Cal.—Wells v. Allen, 177 P. 180, 
38 CaLApp. 586. 


nay not be converted into communi- 
y ownership by the device of de- 
ilaring stock dividends.—Scofield v. 
Veiss, C.C.A.Tex., 131 F.2d 631. 

(2) A stockholder may not lawfully 
vaive his claim to salary already set 
ip on corporation’s books and by his 
nere ipse dixit convert it into divi- 
lends or some form of profit incident 
:o stock ownership and thereby con¬ 
cert his salary, which was “communi¬ 
ty property,” into his separate prop- 
arty.—Keller v. Keller, 141 S.W.2d 
508, 135 Tex. 260, modifying, Civ.App., 
L22 S.W.2& 270. 

Status as joint tenants 
Land belonging to spouses as joint 
tenants retained such status until 
termination of such estate by wife’s 
deed conveying her interest to anoth¬ 
er after interlocutory divorce decree, 
which did not set aside property to 
her.—Gwin v. Camp, 76 P.2d 160, 25 
Cal.App.2d 10. 

68. Wash.—Sievers v. Sievers, 119 P. 

2d 668, 11 Wash.2d 446—In re 

Binge’s Estate, 105 P.2d 689, 5 
Wash.2d 446. 

69. Wash.—Conley v. Moe, 110 P.2d 
172, 7 Wash.2d 355, 133 A.L.R 
1089—Federal Land Bank of Spo- 
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Reconveyance of separate property to spouse. 
Where property has been conveyed to an unmar¬ 
ried person, the subsequent conveyance, after mar¬ 
riage, of the same property by the same grantor to 
the same grantee does not affect the title conveyed 
by the former deed,'^'^ or change the character of 
the property from separate to community proper- 
tyJ^ In like manner a purported conveyance by 
other grantors does not cast the property into the 
community where it is not shown that the subse¬ 
quent grantors had title.79 

Although a statute provides that an acquisition 
by purchase during the marriage constitutes com¬ 
munity property, as considered supra § 482, wdiere 
a sale of the wdfe’s separate property to a building 
and loan association and a resale to her by the as¬ 
sociation are in reality merely parts of a loan trans¬ 
action, the property does not by the resale become a 
part of the community,80 and likewise, where the 
conveyance of the wife’s paraphernal real estate is 
illegal for want of the husband’s authorization, a 
reconveyance to her by the grantee does not vest 
title in the community.^! 


C.J.s. 

§ 495. - Mutations of Form and Com- 

mingling 

Mere mutations of form or mere commingling doe^ 
not change the character of property as separate o 
community, but, If separate property is so commingled 
with community property of a considerable amount that 
it cannot be clearly segregated or identified, the separate 
property becomes a part of the community. 

Mere mutations of form do not of themselves 
w’ork a transmutation of the character of property 
as being community or separate,82 after once it has 
been cast either into the community's or to the sep¬ 
arate estate of either spouse.S^ The mere mingling 
of separate property with community property does 
not change the character of the separate property if 
it can still be identified or traced,^5 but, under the 
presumption in favor of the community where the 
property is commingled, as considered supra § 490, 
if separate property is so commingled with com¬ 
munity property that it cannot be clearly segre¬ 
gated or identified, the separate property loses its 
identity as such and becomes a part of the communi- 
ty,S® unless the community property is inconsidera- 


77 . Cal.—Maguire v. De Fremery, 18 
P. 410, 76 Cal. 401. 

78. Cal.—Maguire v. De Fremery, su¬ 
pra. 

79 . Tex.—^^Vilson v. Wilson, Civ.App., 
118 S.W.2d 403. 

80 . La.—Mayre v. Pierson, 133 So. 
163, 171 La. 1077. 

81 . La.—Otis V. Texas Co., 96 So. 1, 
153 La, 384. 

82 . Cal.—Simonton v. Los Angeles 
Trust & Savings Bank, 270 P. 672, 
205 Cal. 252—Minnich v. Minnich, 
15 P.2d 804, 127 CaLApp. 1. 

31 C.J. p 72 note 96. 

83 . U.S.—Hannah v. Swift, C.C.A. 
Cal., 61 F.2d 307. 

31 C.J. p 72 note 97. 

84 . U.S.—Hammonds v. Commission¬ 
er of Internal Revenue, C.C.A. 106 
F.2d 420. 

Tex.—Taylor v. Hollingsworth, Civ. 
App., 169 S.W.2d 519, affirmed, Sup., 
176 S.W.2d 733—Stanolind Oil & 
Gas Co. V. Simpson-Fell Oil Co., 
Civ.App., 85 S,W.2d 325. reversed 
on other grounds Simpson-Fell Oil 
Co. V. Stanolind Oil & Gas Co., 146 
S.W.2d 723, 136 Tex. 158, rehearing 
125 S.W.2d 263, 136 Tex. 158—Ste¬ 
phens V. Stephens, Civ.App. 292 
S.W. 290. 

Wash.—E. I. DuPont De Nemours & 
Co. V. Garrison, 124 P.2d 939, 13 
Wash.2d 170—In re Dewey’s Es¬ 
tate. 124 P.2d 805, 13 ■VVash.2d 220— 
Toivonen v. Toivonen, 84 P.2d 128, 
196 Wash. 636—In re Coffey’s Es¬ 
tate. 81 P.2d 283, 195 Wash. 379— 
State ex rel. Van Moss v. Sailors 
39 P.2d 397, 180 Wash. 269—Rogers 


V. Joughin, 277 P. 988, 152 Wash. 
448—In re Brown’s Estate, 214 P. 
10, 124 Wash. 273. 

31 C.J. p 72 notes 98-1. 

Necessity for preservation in specie 
To remain separate estate, proper¬ 
ty of neither husband nor wife need 
be preserved in specie if susceptible 
of identification.—^Mayor v. Breeding, 
Tex.Civ.App., 24 S.W.2d 542, error re¬ 
fused. 

An investment of separate funds 
remains separate as long as it can 
be identified. 

U. S.—Scofield V. Weiss, C.C.A.Tex., 
131 F.2d 631. 

I Tex.—Montgomery v. Brown, 1 Tex. 
A.Civ.Cas. § 1303. 

Costs expended on separate appeal 
Costs awarded to wife on separate 
appeal in her own behalf and at her 
own expense are her separate funds 
and not community property.—Dart 

V. McDonald, 195 P. 253, 114 Wash. 
448. 

85. Cal.—In re Lissner’s Estate, 81 
P.2d 448, 27 Cal.App.2d 570—Scott 
v. Remley, 6 P.2d 536, 119 Cal.App. 
384. 

Tex.—Finley v. Pafford, Civ.App., 104 
S.W.2d 163, 165, error dismissed, 
quoting Corpus Juris. 

31 C.J. p 72 note 2. 

Securities placed in safety deposit 
box 

Bonds purchased with separate 
property of wife were held not to be¬ 
come community property on being 
placed in safety deposit box contain¬ 
ing bonds belonging to community. 

1058 


—Rogers v. Joughm, 277 P. 988, 152 
Wash. 448. 

86. U.S.—Rucker v. Blair, C.C.A. 32 
P.2d 222, 225. 

Cal.—Grolemund v. Cafferata, 111 P. 
2d 641, 17 Cal.2d 679, certiorari de¬ 
nied Grolemund v. Caferata, 62 S. 
Ct. 87, 314 U.S. 612, 86 L.Ed.*492 
—Falk v. Falk, 120 P.2d 714, 48 
Cal.App.2d 762—Cline v. Cline, 41 
P.2d 588, 4 Cal.App.2d 626—In re 
Fellows' Estate, 289 P. 887, 106 Cal. 
App. 681. 

La.—Magnolia Petroleum Co. v. Cng- 
ler, App., 12 So.2d 511—Smith v. 
Brock, App., 200 So. 342. 

Tex.—Taylor v. Suloch Oil Co., Civ. 
App., 141 S.W.2d 657, error dis¬ 
missed, judgment correct—Brand 
V. Brand, Civ.App., 102 S.W.2d 310 
—Thomas v. Thomas, Civ.App., 277 
S.W. 210. 

Wash.—Jones v. Davis, 131 P.2d 433, 
15 Wash.2d 567—King v. Prudential 
Ins. Co. of America, 125 P.2d 282, 
13 Wash.2d 414—E. I. DuPont De 
Nemours & Co. v. Garrison, 124 P. 
2d 939, 13 Wash.2d 170—Sievers v. 
Sievers, 119 P.2d 668, 11 Wash.2d 
446—Salisbury v. Meeker, 277 P. 
376, 152 Wash. 146—In re Car¬ 
mack’s Estate, 233 P. 942, 133 
Wash. 374—In re Brown’s Estate, 
214 P. 10, 124 Wash. 274. 

Property purchased with commingled 
funds 

If community funds and husband’s 
separate estate had been so commin¬ 
gled that separate estate had lost its 
identity, property purchased with 
commingled funds would become 
community property of husband and 
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ble in comparison with the separate property with 
which it has been commingled.87 

Improvements made by the community on sepa¬ 
rate property, or vice versa, do not affect the char¬ 
acter of the property,®^ unless otherwise provided 
bv statute.^^ Similarly, where improvements are 
made by one community on property owned by a 
prior community, the subsequent community mak¬ 
ing the improvements acquires no right, title, or in¬ 
terest in the land as such.90 Such improvements 
take on the character of the property improved, with 
a charge in favor of the estate making the improve¬ 
ment, as discussed supra §§ 478, 479, and infra § 
510. ' 

Bank deposits. Generally, a bank account which 
consists wholly of deposits from the separate funds 
of a spouse is separate property of that spouse,^! 
and the fact that the money is deposited in the name 
of both spouses does not necessarily change the 
character of the funds.92 Separate funds so com¬ 
mingled with community funds in a bank account 
that they cannot be traced become community prop- 
erty,93 but the mere fact that the bank account is 
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carried in the name of the husband and wife does 
not show a commingling of funds,®^ nor does the 
fact that community funds have been deposited with 
separate funds prevent a payment from being re¬ 
garded as having been from separate funds.^^ A 
deposit of separate funds in a bank account regard¬ 
ed by the husband and wife as a community account 
takes the character of that account.^® A deposit 
of community funds may become a joint tenancy 
account by an agreement with the bank that it is 
such, or that it is to be paid to either or to the sur- 
vivorj^*^ but an agreement merely to pay on demand 
to either spouse producing the bankbook does not 
convert the deposit to a joint tenancy account.^^ In 
jurisdictions in which a bank deposit is presumed to 
be the separate property of the person in whose 
name it stands, as discussed supra § 489 a (2), a 
deposit of community funds to the wife’s separate 
account by or with the consent of the husband may 
make such funds separate property of the wife,^^ 
on the grounds that the husband’s conduct evidenc¬ 
es an intention to make a gift.^ 

Security for loan of community property. The 


wife.— Finley v. PafCord, Tex,Civ. 
App., 104 S.W2d 163, error dismissed. 

87. Cal.—Falk v. Falk, 120 P.2d 714, 
48 Cal.App.2d 762—Cline v. Cline, 
41 P.2d 588, 4 Cal.App.2d 626—In re 
Barnes' Estate, 17 P.2d 1046, 128 
Cal.App. 489. 

Wash.—In re Binge’s Estate, 105 P.2d 
689, 5 Wash.2d 446. 

88 . Ariz.—^Ammerman v. Crozier, 291 
P. 995, 37 Ariz. 181—Horton v. Hor¬ 
ton, 278 P. 370, :5 Ariz. 378. 

Cal.—Holtze v. Holtze, 42 P.2d 323, 

2 Cal.2d 566—Spreng v. Spreng, 6 
P.2d 104, 119 Cal.App. 155. 

La.—Peters v. Klein, 109 So. 349, 161 
La. 664. 

Tex.—Gleich v. Bongio, 99 S.W.2d 881, 
128 Tex. 606, reversing Bongio v. 
Gleich, Civ.App., 71 S.W.2d 291— 
Dakan v. Dakan, 83 S.W.2d 620, 125 
Tex. 305, affirming, Civ.App., 52 S. 
W.2d 1070—Lamar Life Ins. Co. v. 
Jordan, Civ.App., 163 S.W.2d 215, 
error refused—^White v. Hebberd, 
Civ.App., 89 S.W.2d 482—Faison v. 
Faison, Civ.App., 31 S.W.2d 828, er- 
' ror dismissed. 

Wash.—In re Hart’s Estate, 271 P. 

886 , 149 Wash. 600. 

31 C.J. p 73 notes 7, 9, 10. 

89. Erection of building by com- 
munity 

(1) In Puerto Rico, under the civil 
code, separate land of either spouse 
ceases to be such where, after mar¬ 
riage, a building is erected on the 
land by the community.—Matheu v. 
Murillo, 25 Puerto Rico 304. 

(2) The land which is converted 
into community property is only the 


area on which the building is con¬ 
structed and not any larger tract of 
which it may form a part.—Salazar 
V. Registrar of San Juan, 27 Puerto 
Rico 59. 

90. Tex.—^Aman v. Cox, Civ.App., 164 
S.W.2d 744. 

91. Cal.—De Hart v. Allen, 111 P.2d 
342, 43 Cal.App.2d 479—Hurley v. 
Hibernia Savings & Loan Soc., 14 
P.2d 574, 126 Cal.App. 314. 

92. Cal.—In re Nelson’s Estate, 286 
P. 439, 104 CaLApp. 613. 

As showing joint ownership 

The mere deposit, in a savings 
bank, of money which is the wife's 
separate property, in the names of 
her husband and herself, does not 
show joint ownership and is not a 
basis of title by survivorship in the 
husband at her death.—Denigan v. 
San Francisco Sav. Union, 59 P. 390, 
127 Cal. 142, 78 Am.S.R. 35. 

93. U.S.—Howard v. U. S., D.C.La., 
40 F.Supp. 697, modified on other 
grounds, C.C.A., 125 P.2d 986. 

La.—Stevens v. Colfax Bank & Trust 
Co., App., 148 So. 456. 

Tex.—Taylor v. Suloch Oil Co., Civ. 
App., 141 S.W.2d 657, error dis¬ 
missed, judgment correct—Rippy v. 
Rippy, Civ.App., 49 S.W.2d 494, er¬ 
ror refused. 


97. Cal.—In re Fingland’s Estate, 18 
P.2d 747, 129 Cal.App. 395. 

Wash.—In re Ivers’ Estate, 104 P.2d 
467, 4 Wash.2d 477. 

Statutory reg.uisites of agreements 
disposing of property after death 
Deposit agreements issued by com¬ 
mercial banks on deposit of communi¬ 
ty funds created joint tenancies with 
rights of survivorship notwithstand¬ 
ing noncompliance with statute pro¬ 
viding that husband and wife may 
agree as to disposition of community 
property to take effect on death of 
either, but that agreement must be 
signed, sealed, witnessed, acknowl¬ 
edged, and certified in manner re¬ 
quired of deeds, since the effect of 
agreements was not postponed until 
death of husband or wife, but rights 
thereunder accrued immediately and 
were enforceable while both were yet 
alive.—In re Ivers' Estate, supra. 

98. Cal.—Lynam v. Vorwerk, 110 P. 
355, 13 Cal.App. 507. 

99. Tex.—Sorenson v. City Nat. 
Bank, 49 S.W.2d 718, 121 Tex. 478 
—Teague v. Fairchild, Com.App., 
15 S.W.2d 585, reversing Fairchild 
V. Davis, Civ.App., 295 S.W. 640— 
Trimble v. Stephenville State Bank, 
Civ.App., 96 S.W.2d 733—Atlanta 
Nat. Bank v. Map, Civ.App., 261 S. 


94. Nev.—Barrett v. Franke, 208 P. 
435, 46 Nev. 170. 

95. U.S.—Trammell v. Trammell, C. 
C.A.Tex., 269 F. 114. 

96. Cal.—Miller v. Brode, 199 P. 531, 
186 Cal. 409. 


W. 191. 

1 . Tex.—Teague v. Fairchild, Com. 
App., 15 S.W.2d 585, reversing Fair- 
child V. Davis, Civ.App., 295 S.W. 
040 —Trimble v. Stephenville State 
Bank, Civ.App., 96 S.W.2d 733. 
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fact that a note and mortgage securing a loan of 
community property are taken payable to the wife 
does not divest the community of its ownership.^ 

§ 496. - Transactions between Husband 

and Wife 

a. In general 

b. Gifts generally ' 

c. Earnings, increase, rents, and profits 

d. Loans and advancements 

e. Adverse possession 

a. In General 

Within the limitations of statutory authorization, a 
husband and wife may alter the legal classification of 
their property as community or separate by transactions 
between themselves. In some Jurisdictions a mere agree¬ 
ment is sufficient but In others an actual conveyance is 
necessary. 

As a general rule, under express or implied stat¬ 
utory authorization, a husband and wife may alter 
the legal classification of their property as communi¬ 
ty or separate by transactions between themselves,* 
but the rules relative to the manner and extent to 
which they may do so are not uniform in the various 
community property jurisdictions. The parties can- j 


C.J.g. 

not act beyond statutory authorization^ or violate 
any fundamental policy of the community property 
system of the jurisdiction.® Through valid transac¬ 
tions between husband and wife, existing communitv 
property may become separate,® existing separate 
property may become community property,7 or e.x- 
isting separate property of one spouse may become 
the separate property of the other ;* but in some ju¬ 
risdictions it has been held that there can be no 
conveyance of separate property to the community 
if the consideration has been furnished by the hus¬ 
band or wife® although separate property may be¬ 
come community property if community funds are 
used to purchase it.i® A note owned by the com¬ 
munity and payable to the husband which is trans¬ 
ferred to the wife for funds previously o-wned by the 
community remains community property.il The 
separate property of the wife cannot, during cover¬ 
ture, become the property of the husband in the ab¬ 
sence of an intent on the part of the wife to trans¬ 
fer it to him as, and for, his property.^* 

The spouses may, in some jurisdictions, transmute 
their property held as community or separate into 
property held in joint tenancy,!* or they may trans¬ 
mute property held in joint tenancy to community 
property,!^ or to the separate estate of one of the 


2. Cal.—Brenneke v. Smallman, 83 P. 
302, 2 Cal.App. 306. 

3- U.S.—Sparkman v. Commissioner 
of Internal Revenue, C.C.A., 112 F. 
2d 774—XJ. S. V. Goodyear, C.C.A. 
Cal., 99 P.2d 523—Redder v. Com¬ 
missioner of Internal Revenue, C.C. 
A., 60 P.2d 866—Riggle v. Rogan, 
D.C.Cal., 37 P.Supp. 7, reversed on 
other grounds, C.C.A., Rogan v. 
Riggle, 128 P.2d 118. 

Cal.—Roy v. Salisbury, 130 P.2d 706, 
21 Cal.2d 176, prior opinion, App,, 
121 P.2d 109—In re Watkins’ Es¬ 
tate, lOS P.2d 417, 16 Cal.2d 793, 
prior opinion, App., 104 P.2d 389, 
and rehearing denied 109 P.2d 1, 16 
Cal.2d 793—Marvin v. Marvin, 116 
P.2d 151, 46 Cal.App.2d 551—Schip- 
per V. Penkalski, 115 P.2d 231, 46 
Cal.App.2d 28—In re Purtsch’s Es¬ 
tate, 110 P.2d 104, 43 Cal.App.2d 1 
—^Wallace v. Wallace, 29 P.2d 314, 
136 Cal.App. 4SS—In re Wyss’ Es¬ 
tate, 297 P. 100, 112 Cal.App. 487. 

La.—Succession of Johnson, App., 8 
So.2d 139. 

Wash.—Smyser v. Smyser, 135 P.2d 
455. 

31 C.J. p 73 note 16. 

4. N.M.—McDonald v. Lambert, 85 
P.2d 78. 43 N.M. 27, 120 A.L.R, 250. 

Limitations on right to convey under 
Louisiana statutes see infra § 516. 

5 . Tex.—Myles v. Arnold, Civ.App.. 
162 S.W.2d 442—Taj'lor v. Suloch 
on Co., Civ.App., 141 S.W.2d 657, 


error dismissed, judgment correct— 
Johnson v. Durst, Civ.App., 115 S. 
W,2d 1000, error dismissed—George 
V. Reynolds, Civ.App., 53 S.W.2d 
490, error dismissed—Gorman v. 
Cause, Civ.App., 36 S.W.2d 279, af¬ 
firmed, Com.App., 56 S.W.2d 855— 
McDonald v. Stevenson, Civ.App., 
245 S.W. 777. 

6. Ariz.—In re Baldwin's Estate, 71 
P2d 791, 50 Ariz. 265—Lightning 
Delivery Co. v. Matteson, 39 P.2d 
938, 45 Ariz. 92—Colvin v. Fagg, 
249 P. 70, 30 Ariz. 501. 

Cal.—Siberell v. Siberell, 7 P.2d 1003, 
214 Cal. 767—Paduveris v. Paris, 
1 P.2d 986. 213 Cal. 169—Collins 
V. Sword, 41 P.2d 170, 4 Cal.App.2d 
437—In re Pingland’s Estate, 18 P. 
2d 747, 129 Cal.App. 395—Young v. 
Young, 14 P.2d 580, 126 Cal.App. 
306—Dale v. Dale, 262 P. 339, 87 
Cal.App. 359—Vieux v. Vieux, 251 
P. 640, 80 Cal.App. 222—Martin v. 
Pritchard, 199 P. 846, 52 Cal.App. 
720. 

La.—Succession of Johnson, App., 8 
So. 2d 139—Burns v, De Bakey, 
App., 186 So. 374. 

Tex.—Tomlinson v. Barker, Civ.App., 
282 S.W. 925. 

Wash.—State ex rel. Van Moss v. 
Sailors, 39 P.2d 397, 180 Wash. 269 
—Norman v. Levenhagen, 253 P. 
113, 142 Wash. 372. 

31 C.J. p 74 notes 29, 31, 32. 

7. Cal.—Siberell v. Siberell, 7 P.2d 
1003, 214 Cal. 767—Yoakam v. Kin- 
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grery, 58 P. 324, 126 Cal. 30—Mar¬ 
vin V. Marvin, 11$ P.2d 151, 46 Cal. 
App.2d 551—In re Helm's Estate, 
45 P.2d 250, 6 Cal.App.2d 752— 
Young V. Young, 14 P.2d 580, 126 
Cal.App. 306—In re Sill’s Estate, 
9 P.2d 243, 121 Cal.App. 202—Vieux 
V. Vieux, 251 P. 640, 80 Cal.App. 222 
—Martin v. Pritchard, 199 P. 846, 
52 Cal.App. 720. 

Wash.—State ex rel. Van Moss v. 
Sailors, 39 P.2d 397, 180 Wash. 269. 

31 C.J. p 74 notes 30, 33. 

8. Tex.—Breckenridge v. Coffield, 
Civ.App., 283 S.W. 310. 

31 C.J. p 75 note 47. 

9. N.M.—McDonald v. Lambert, 85 
P.2d 78, 43 N.M. 27, 120 A.L.R. 250. 

10. N.M.—McDonald v. Lambert, su¬ 
pra. 

11 . Idaho.—Swager v. Peterson, 291 
P. 1049, 49 Idaho 785. 

12. Idaho.—^XVilkerson v. Aven, 144 
P. 1105, 26 Idaho 559. 

13 . Ariz.—In re Baldwin's Estate, 71 
P.2d 791, 50 Ariz. 265. 

Cal.—In re McCoin’s Estate, 50 P.2d 
114, 9 Cal.App.2d 480—Young v. 
Young, 14 P.2d 580, 126 Cal.App. 
306. 

Wash.—In re Ivers’ Estate, 104 P.2d 
467, 4 Wash.2d 477. 

Effect of recitals of joint tenancy in 
deed or other written instrument 
see supra § 492 b. 

14 . Cal. — ^In re Watkins’ Estate, 108 
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spouses.^5 I 

After-acquired property. In some jurisdictions 
the husband and wife may by agreement cause aft¬ 
er-acquired property to assume a status other than 
that which would attach by operation of law,^® and 
become community!'^ or separate^® property in ac¬ 
cordance with the terms of the transaction, but in 
other jurisdictions the husband and wife have no 
power to destroy the community property relation¬ 
ship imposed by law and change the classification 
of property to be acquired in the future.!^ 

Nature of transaction. The nature of the trans¬ 
action which will be sufficient to transmute the char¬ 
acter of the property varies in the several jurisdic¬ 
tions. Generally, subject to such limitations on the 


capacity or the right to convey as may exist in the 
\ particular jurisdiction, discussed infra § 516, the 
transmutation of the character of property may 
readily be accomplished by a deed or conveyance.^® 
In some jurisdictions an actual conveyance is nec¬ 
essary and a husband and wife cannot by mere 
agreement, which does not constitute an actual con¬ 
veyance, partition or transfer their community prop¬ 
erty one to the other, or convert separate prop¬ 
erty into community property, and thereby change 
the class of the estate which the law fixes in each,^^ 
and, except where the agreement is in contempla¬ 
tion of separation, it is void and unenforceable.^^ 
In other jurisdictions an agreement only,23 of no 
particular formality,24 is necessary, and an executed 


P.2d 417, 16 Cal.2d 793, prior opin¬ 
ion, App., 104 P.2d 3S9, rehearing 
denied 109 P.2d 1, 16 Cal.2d 793. 

15. Cal.—In re Harris’ Estate, 72 P. 
2d S73, 9 Cal.2d 649. 

16. Cal.—Roberts Land & Improve¬ 
ment Co. V. Dallas. 11 P.2d 1103, 
124 Cal.App. 86. 

31 C.J. p 73 note 18. 

Joint property 

Written agreement by husband and 
wife on renting safe deposit box that 
everything then in it or that should 
thereafter be put into it should be 
joint property was valid.—Young v. 
Young, 14 P.2d 580, 126 Cal.App. 306. 

17. U.S.—Black v. Commissioner of 
Internal Revenue, C.C.A., 114 F.2d 
355. 

31 C.J. P 73 note 20. 

Deed held to revoke agreement 
Deed from husband to wife was 
held pro tanto revocation of agree¬ 
ment that all realty held by either 
was community property until agree¬ 
ment was revoked or annulled in 
writing by mutual consent.—Roberts 
Land & Improvement Co. v. Dallas, 
11 P.2d 1103, 124 Cal.App. 86. 

18. U.S.—^Van Every v. Commission¬ 
er of Internal Revenue, C.C.A., 108 
F.2d 650, certiorari denied 60 S. 
Ct. 891, 309 U.S. 689, 84 L.Ed. 1031. 

31 C.J. p 73 note 19. 

19. U.S.—Stewart v. Commissioner 
of Internal Revenue, C.C.A.Tex., 
95 F.2d 821. 

Tex.—Frame v. Frame, 36 S.W.2d 152, 
155, 120 Tex. 61. 73 A.L.R. 1512, 
citing Corpus Juris, and reversing, 
Civ.App., 14 S.W.2d 865—Gorman v. 
Gause, Com.App., 56 S.W.2d 855, af¬ 
firming, Civ.App., 36 S.W.2d 279— 
Brokaw v. Collett, Com.App., 1 S.W. 
2d 1090, 1091, citing Corpus Juris, 
and reversing Collett v. Brokaw, 
Civ.App., 296 S.W. 333—Myles v. 
Arnold, Civ.App., 162 S.W.2d 442— 
Taylor v. Suloch Oil Co., Civ.App., 
141 S.W.2d 657, error dismissed, 
judgment correct—Chandler v. Ala¬ 


mo Mfg. Co.. Civ.App., 140 S.W.2d 
918—Davis v. Davis, Civ.App., 108 
S.W.2d 681, 686, citing Corpus Juris 
—George v. Reynolds, Civ.App., 
53 S.W.2d 490, error dismissed— 
McDonald v. Stevenson, Civ.App., 
245 S.W. 777. 

31 G.J. p 73 notes 21-24. 

20. Ariz.—In re Baldwin’s Estate, 71 
P.2d 791, 50 Ariz. 265—Colvin v. 
Fagg. 249 P. 70, 30 Ariz. 501. 

Cal.—Dale v. Dale, 262 P. 339, 87 Cal. 
App. 359—In re Fingland’s Estate, 
18 P.2d 747, 129 Cal.App. 395. 

Tex.—Taylor v. Hollingsworth, 176 S. 
W.2d 733—Estrada v. Reed, Civ. 
App., 98 S.W.2d 104^, error refused 
—Breckenridge v. Coffield, Civ.App., 
283 S.W. 310. 

31 C.J. p 74 notes 32, 33. 

Conveyance of homestead 

Husband’s conveyance of home¬ 
stead to wife constituted land con¬ 
veyed wife’s separate property.—Ber¬ 
ryman V.. Norfleet, Tex.Civ.App., 41 S. 
W,2d 722, error dismissed. 

Deeds or conveyances between hus¬ 
band and wife as evidence of char¬ 
acter of property see supra § 491. 

21. U.S.—Turbeville v. Commission¬ 
er of Internal Revenue, C.C.A.Tex., 
84 F.2d 307, certiorari denied 57 S. 
Ct. 46, 299 U.S. 581, 81 L.Ed. 428 
—Blair v. Stewart, C.C.A., 49 F.2d 
267. 

—McDonald v. Lambert, 85 P.2d 
78, 43 N.M. 27, 120 A.L.R. 250. 

Tex.—Taylor v. Hollingsworth, 176 
S.W.2d 733—Belkin v. Ray, Civ. 
App., 171 S.W.2d 507, reversed on 
other grounds. Sup., 176 S.W.2d 162 
—^Barber v. Robertson, Civ.App., 
161 S.W.2d 341—Reed v. Benjamin 
State Bank, Civ.App., 114 S.W.2d 
365, error dismissed—Pevehouse v. 
Lubbock, Civ.App., 79 S.W.2d 1107 

_Gorman v. Gause, Civ.App., 36 

S.W.2d 279, affirmed, Com.App., 56 
S.W.2d 855—McDonald v. Steven¬ 
son, Civ.App., 245 S.W. 777. 

31 C.J. P 73 note 21, p 99 note 93 [c]. 
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22. Tex.—Belkin v. Ray, Civ.App., 
171 S.W.2d 507—Pevehouse v. Lub¬ 
bock Nat. Bank, Civ.App., 79 S. 
W.2d 1107—Gorman v. Gause, Civ. 
App., 36 S.W.2d 270, affirmed, Com. 
App., 56 S.W.2d 855. 

31 C.J. p 73 note 22 [a]. 

23. Cal.—Roy v. Salisbury, 130 P. 
2d 706, 21 Cal.2d 176, prior opinion, 
App., 121 P.2d 109—In re Sehabia- 
gue's Estate, 119 P.2d 30, 47 Cal. 
App.2d 793—Marvin v. Marvin, 116 
P.2d 151, 46 Cal.App.2d 551—In re 
Furtsch’s Estate, 110 P.2d 104, 43 
Cal.App. 2d 1—Collins v. Sword, 41 
P.2d 170, 4 Cal.App.2d 437—Young 
V. Young, 14 P.2d 580, 126 Cal.App. 
306—In re Sill’s Estate, 9 P.2d 243, 
121 Cal.App. 202—^Vieux v. Vieux, 
251 P. 640, so Cal.App. 222—Martin 
V. Pritchard, 199 P. 846, 52 Cal.App. 
720. 

Wash.—Smyser v. Smyser, 135 P.2d 
455. 

Time when character of property is 
ac^Luired 

When property is given its com¬ 
munity character by agreement, it ac¬ 
quires such characteristic the mo¬ 
ment the agreement between the 
spouses is made.—Bank of America 
Nat. Trust & Savings Ass’n v. Ro- 
gan, D.C.Cal., 33 F.Supp. 183. 

24k U.S.—Bank of America Nat. 
Trust & Savings Ass'n v. Rogan, 
supra—^In re Freitas, D.C.Cal., 16 
F.Supp. 557. 

Cal.—In re Watkins’ Estate, 108 P.2d 
417, 16 Cal.2d 793, prior opinion, 
App., 104 P.2d 389, and rehearing 
denied 109 P.2d 1, 16 Cal.2d 793— 
Title Ins. & Trust Co. v. Ingersoll, 
94 P. 94, 153 Cal. 1. 

Any form of words sufficient 

Where there was meeting of minds 
respecting change of property from 
separate to community, any form of 
express words that property should 
be considered community property 
was sufficient.—In re IVahlefeld’s Es¬ 
tate, 288 P. 870. 



§ 496 


EVSBAND AND WIFE 


oral agreement is sufficient in some^^ but not all^® 
of these jurisdictions. 

Whether the conveyance of community property 
to a third person and reconveyance by him to the 
grantor’s wife casts the property to her separate es¬ 
tate depends on the intention of the parties.^^ This 
is not the necessary effect of a provision in a mort¬ 
gage or deed of trust that on payment of the debt 
secured the title shall vest in or be conveyed to the 
wife.28 It has been held that, regardless of wheth¬ 
er the husband and wife hold title to certain prop¬ 
erty as community property or in the relation of 
tenants in common, when they join in a conveyance 
of it to a third person with the understanding that 
he is to transfer it to a corporation which is simply 
a name or mask under cover of which the husband 
transacts part of his business, it becomes community 
property,29 especially where the property is the 
family dwelling place and as such is in possession 
of the husband as head of the family.90 gQj^^ 
jurisdictions a conveyance to a trustee and from 
him to the husband, or to the husband and wife, for 
the purpose of changing the wife’s separate property 
to community property is inoperative to accomplish 
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that purpose where the community has furnished no 
consideration for the transfer,^! although if con¬ 
veyed to the husband it may constitute the propert)' 
his separate property,32 or if conveyed to the hus¬ 
band and wife jointly it may constitute the property 
the joint property of the husband and wife;33 a 
conveyance to the husband and wife for a consid¬ 
eration furnished by the community may constitute 
the property community property.34 

The joinder of a spouse in the execution of a 
mortgage or deed of trust to a third person on land 
owned separately by the other spouse does not 
change the separate character of the property.35 

Evidence. The usual rules of evidence have been 
applied both in the matter of admissibility^^ and suf¬ 
ficiency,37 in the proof of transmutations by trans¬ 
actions between the parties. Where no formal 
agreement is necessary to transmute the character 
of the property, the change in status may be shown 
by the very nature of the transaction or from sur¬ 
rounding circumstances,38 and parol evidence is ad¬ 
missible to show the true intention of the parties,39 
but a definite agreement must be shown.^o 


25. Cal.—Kenney v. Kenney, 30 P.2d 
398, 220 Cal. 134—Marvin v. Mar¬ 
vin, 116 P.2d 151, 46 Cal.App.2d 551 
—Schipper v. Penkalski, 115 P.2d 
231, 46 Cal.App.2d 2S--Young v. 
Toung, 14 P.2d 580, 126 Cal.App. 
306. 

31 aj. p 74 notes 40, 41. 

:E&Tile applied to agreements affecting* 
real estate 

Cal.—In re Sehabiague’s Estate, 119 
P.2d 30, 47 Cal.App.2d 793—In re 
Sill’s Estate, 9 P.2d 243, 121 Cal. 
App. 202. 

26. Wash.—Rogers v. Joughin, 277 
P. 9SS, 152 Wash. 448. 

31 C.J. p 74 note 41 [b]. 

Statutory req.uirenieiit of written in¬ 
strument 

A parol agreement that the proper¬ 
ty purchased with community funds 
and conveyed to the husband shall 
be the separate property of the hus¬ 
band is ineffective where, under the 
statute, the wife can voluntarily di¬ 
vest herself of her community inter¬ 
est only by an instrument in writing. 
—Wilson V. Sullivan, 206 P. 222, 24 
Ariz. 124. 

27- Idaho.—Oylear v. Oylear, 208 P. 
857, 35 Idaho 732. 

31 C.J. p 74 note 34. 

28- Cal.—Nilson v. Sarment, 96 P. 
315, 153 Cal. 524. 136 Am.S.R. 91, 
overruling dictum Hoeck v. Greif, 
75 P. 670, 142 Cal. 119—Tyler v. 
Currier, 81 P. 319, 147 Cal. 31. 

29. Cal.—Houts v. First Trust & 
Savings Bank, 168 P. 383, 34 Cal. 
App. 613. 


30. Cal,—Houts v. First Trust & 
Savings Bank, supra. 

31. Tex—Kellett v. Trice, 66 S.W. 
51, 95 Tex. 160—Kellett v. Kellett. 
56 S.W. 766, 23 Tex.Civ.App. 571, er¬ 
ror denied 59 S.W. 809, 94 Tex. 206. 

Conveyance for purpose of loan 
A conveyance of the wife's separate 
property by husband and wife to a 
third person and a conveyance by him 
to the husband to enable him to bor¬ 
row money from such third person 
does not render the property the sep¬ 
arate estate of the husband or com¬ 
munity property.—Shook v. Shook, 
Tex Civ.App., 125 S.W. 638. 

32. Tex.—Taylor v. Plollingsworth, 
176 S.W.2d 733—First Methodist 
Episcopal Church South v. Ander¬ 
son, Civ.App,, 110 S.W.2d 1177. 

33. Tex.—Belkin v. Ray, 176 S.W. 
2d 162, reversing, Civ.App., 171 S.W. 
2d 507. 

34. Tex.—Taylor v. Hollingsworth, 
176 S.W.2d 733. 

35. Tex.—Bongio v. Gleich, Civ.App., 
71 S.W.2d 291, reversed on other 
grounds Gleich v. Bongio, 99 S.W. 
2d 881, 128 Tex. 606. 

31 C.J. p 75 notes 45, 46. 

As proof of character of property 
generally see supra § 491. 

36. Cal.—Bias v. Reed, 145 P. 516, 
169 Cal. 33. 

31 C.J. p 74 note 43. 

37. Cal.—Marvin v. Marvin, 116 P. 
2d 151, 46 Cal.App.2d 551—MacKay 
V. Darusmont, 115 P.2d 221, 46 Cal. 
App. 2d 21—Youiig V. Young, 14 P. 
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2d 580, 126 Cal.App. 306—Thomas 
V. Hoffman, 9 P.2d 538, 122 Cal. 
App. 213. 

Idaho.—Swager v. Peterson, 291 P. 
1049, 49 Idaho 785—Boise Ass’n of 
Credit Men v. Glenns Perry Meat 
Co., 283 P. 1038, 48 Idaho 600. 
Tex.—J. M. Radford Grocery Co. v. 

Matthews, Civ.App., 86 S.W.2d 464. 
31 C.J. p 75 note 44. 

38. Cal.—Title Ins. & Trust Co. v. 
Ingersoll, 94 P. 94, 153 Cal. 1— 
Marvin v. Marvin, 116 P.2d 151, 46 
Cal.App.2d 551. 

39. Cal.—Marvin v. Marvin, 116 P.2d 
151, 46 CaLApp.2d 551—Minnich v. 
Minnich, 15 P.2d 804, 127 Cal.App. 

1 . 

40. Cal.—Thomas v. Hoffman, 9 P.2d 
53S, 122 Cal.App. 213. 

Agreement as implied from payment 
of mortgage 

Where income from wife's separate 
property during her lifetime was suf¬ 
ficient to cover expenses on property 
and payments on mortgage to which 
property was subject, and there was 
no specific agreement to transmute 
wife’s property into community prop¬ 
erty by making payments on mort¬ 
gage out of community property and 
husband’s separate property, agree¬ 
ment to transmute wife’s separate 
property into community property 
could not be implied from payment of 
the mortgage with community funds 
or with separate funds of the hus¬ 
band.—Wedemeyer v. Elmer, 91 P*2d 
642, 33 Cal.App.2d 336. 
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Presumptions arising from a conveyance from one 
spouse to another are considered supra § 491 c. 

Effect of setting aside conveyance. Where a 
conveyance of community property to the wife is 
set aside by the court, the property reverts to its 
community character.^i 

b. Gifts Generally 

As a general rule, subject to limitations, the spouses 
may transmute the character of property by gift, and 
In making proof of a transmutation by gift the usual 
rules of evidence are applied. 

Assuming the capacity of the parties to deal with 
each other, considered infra § 514, and subject to 
such limitations as may exist on their power to give 
to each other, considered infra § 516, or on the 
power to alienate, considered infra §§ 531-537, and 
likewise subject to the rights of third persons, con¬ 
sidered infra §§ 526-537, the community interest of 
the husband^^ or the wife^^ may be transmuted in 
character by gift to the separate estate of the other 
spouse, and, as a general rule, the character of the 
separate property of the husband^^ or the wife^S 
may be transmuted by gift to the community; but 
in some jurisdictions there can be no transmutation 
by gift of the character of the separate property of 
either spouse to the community estate.^^ Where 
before marriage the husband donates certain lands 
to the wife propter nuptias and after the marriage 
the wife donates the same property to the husband, 
the lands so retroceded do not become community 
property.^"^ A gift of separate property made by 


one spouse to the other usually involves no change 
from separate to community ownership, but merely 
a change of separate ownership, and its status as 
separate property is considered supra § 476. 

Gifts of property not yet acquired. In accord¬ 
ance with the rules relative to transactions be¬ 
tween husband and wife concerning property not 
yet acquired, considered supra subdivision a of this 
section, in some jurisdictions the community can¬ 
not, by anticipatory gift between the spouses, be 
deprived of property which, by reason of its mode 
of acquisition, would otherwise fall into the com- 
munity,4S and in other jurisdictions the community 
of ownership may thus be destroyed or curtailed in 
advance.^® 

Agreements creating joint tenancy. The creation 
of a joint tenancy may constitute a gift inter vi¬ 
vos^® but it does not have this effect if no such in¬ 
tention exists,5i and the mere conversion of sepa¬ 
rate property into joint tenancy ownership where 
each contributes property to the account does not 
constitute a gift of such property by each to the 
other.52 An ineffectual attempt by the husband to 
create a joint estate in personalty does not consti¬ 
tute a gift of the personalty to the wife.^^ 

Recital of joint tenancy as creating separate es¬ 
tates is considered supra § 492 b. 

Evidence. In making proof of a transmutation 
of the character of property by gift the usual rules 
of evidence as to admissibility qj- sufficiency^® 


41. Cal.—Cummins v. Cummins, 46 
P.2d 284, 7 Cal.App.2d 294. 

42. Ariz.—Schwartz v. Schwartz, 79 
P.2d 501, 52 Ariz. 105, 116 A.L.R. 
633. 

Cal.—Ballinger v. Ballinger, 70 P.2d 
629, 9 Cal.2d 330—Logan v. Thorne, 
269 P. 626, 205 Cal. 26. 

Idaho.—Boise Ass’n of Credit Men v. 
Glenns Ferry Meat Co., 283 P. 1038, 
48 Idaho 600. 

La.—Succession of Williams, 129 So. 
801, 171 La. 151—Succession of 

Johnson, App., 8 So.2d 139—Burns 
V. De Bakey, App., 186 So. 374— 
First State Bank & Trust Co. v. 
Brown, App., 150 So. 86. 

Tex.—Cauble v. Beaver-Electra Re¬ 
fining Co., 274 S.W. 120, 115 Tex 
1, affirming, Civ.App., 243 S.W. 762 
—Southern Pac. Co. v. Ulmer, Com. 
App., 286 S.W. 193, affirming, Civ. 
App., 282 S.W. 305—Robbins v. 
Robbins, Civ.App., 125 S.W.2d 666— 
Bullock V. Englert, Civ.App., 125 
S.W.2d 663—First Nat. Bank v. Ar¬ 
nold, Civ.App., 107 S.W.2d 737, re¬ 
versed on other grounds 128 S.W.2d 
1151, 133 Tex. 462—Buford v. 

Southwestern Life Ins. Co., Civ. 
App., 77 S.W.2d 318—^Attebeiny v. 


Stringer, Civ.App., 3 S.W.2d 935, 
error dismissed—Polk v. Mead, Civ. 
App., 3 S.W.2d 112—Heaton v. 
State, 87 S.W.2d 256, 129 Tex.Cr. 
365. 

31 C.J. p 75 notes 56, 59. 

43. Ariz.—Schwartz v. Schwartz, 79 
P.2d 501, 52 Ariz. 105, 116 A.L.R. 
633. 

La.—Succession of Johnson, App., 8 
So.2d 139. 

31 C.J. p 76 note 56. 

44. U.S.—Greenwood v. Commission¬ 
er of Internal Revenue, C.C.A., 134 
F.2d 915. 

31 C.J. p 75 notes 56, 57. 

45. U.S.—Greenwood v. Commission¬ 
er of Internal Revenue, supra. 

Cal.—Yoakam v. Kingery, 58 P. 324, 

■ 126 .Cal. 30. 

31 C.J. p 75 note 56. 

46. N.M.—McDonald v. Lambert, 85 
P.2d 78, 43 N.M. 27, 120 A.L.R. 250. 

Tex.—Benjamin State Bank v. Reed, 
Civ.App., 139 S.W.2d 172. 

47. La.—Grandchampt v. Billis, 49 
So. 998, 124 La. 117. 

48. Tex.—Green v. Ferguson, 62 Tex. 
525. 


49. Cal.—Kaltschmidt v. Weber, 79 
P. 272, 145 Cal. 596. 

31 C.J. p 76 notes 65, 68. 

50. Cal.—In re Harris’ Estate, 72 P. 
2d 873, 9 Cal.2d 649—In re Frary’s 
Estate, 78 P.2d 760, 26 Cal.App.2d 
83. 

51. Cal.—^Wheeland v. Rodgers, 124 
P.2d 816, 20 Cal.2d 218—Monnette 
V. Title Insurance & Trust Co., 290 
P. 668, 107 Cal.App. 313. 

52. Cal.—In re Frary’s Estate, 78 P. 
2d 760, 26 Cal.App.2d 83. 

53 . Cal.—Monnette v. Title Insur¬ 
ance & Trust Co., 290 P. 668, 107 
Cal.App. 313. 

54. Wash.—Colby v. Nelson, 230 P. 
629, 131 Wash. 650. 

31 C.J. p 76 note 70. 

55. N.M.—^Katson v. Katson, 89 P.2d 
524, 43 N.M. 214. 

Tex.—^Ward v. Jones, Civ.App., 293 
S.W. 604. 

31 C.J. p 76 note 71. 

Evidence insufficient to prove gift of 
particular property 
(1) Automobile.—Gulf, C. & S. F. 

Ry. Co. V. Hector, Tex.Civ.App., 283 

S.W. 562. 


in /:-2 
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have been applied, and if the evidence is conflicting 
an issue of fact is presented.^® Presumptions in 
favor of a gift arising from a conveyance to one 
spouse by or under the direction of the other are 
considered supra § 491. In general, in the absence 
of such a presumption, clear and satisfactory evi¬ 
dence of intention will be required, in contests as to 
title, to prove a gift,^? but, as between husband and 
wife, jewelry or articles of personal adornment ac¬ 
quired with communit}'- funds and used solely by 
the wife will be held the wife’s separate property 
by gift on slight evidence.^^ Where the husband 
gives the wife credit to purchase personal articles, 
the articles purchased are as much her individual 
property as though the husband had purchased 
them outright and presented them to her.^^ xhe 
husband’s continued possession of personal proper¬ 
ty is prima facie evidence of ownership as against 
the wife’s claim of gift,^® but the mere fact that the 
husband has access to property in a safely deposit 
box claimed as a gift by his wife does not disprove 
a gift to the wife.®^ The mere acquirement of the 
possession of a wife’s separate property by the hus¬ 
band, and his subsequent management and control 
of the same, all with her consent, do not show any 
intent on the part of the wife to make a gift of 
the property to the husband,®^ or to change its sta- 

(2) Bank deposit.—In re Wilson’s 
Estate, 53 P.2d 339, 56 Nev. 353, re¬ 
hearing denied 56 P.2d 1207, 56 Nev. 

500—^Hill V, Du Pratt, 274 P. 2, 51 
Nev. 242. 

(3) Money. 

Cal.—In re Arms’ Estate, 199 P. 1053, 

186 Cal. 554—In re Cudworth, 65 
P. 1041, 133 Cal. 462. 

Nev.—^Hill V. Du Pratt, supra. 

(4) Real property. 

Cal.—In re Henderson’s Estate, 17 
P.2d 786, 128 Cal.App. 397. 

Nev.—^Hill v. Du Pratt, supra. 

Tex.—Brooking v. Ball, Civ.App., 104 
S.W.2d 884, error dismissed. 

Evidence sufficient to establish gift 
of particular property 

(1) Bank deposit. 

Cal.—In re Brandel’s Estate, 112 P.2d 
976, 44 Cal.App.2d 735—Wilson v. 

Crocker First Nat. Bank of San 
Francisco, 55 P.2d 1208, 12 Cal.App. 

2d 627—George v. Daly City Bank, 

257 P. 171, 83 CaLApp. 684. 

Nev.—Stockgrowers’ & Ranchers’ 

Bank v. Milisich, 290 P. 1025, 52 
Nev. 475, denying rehearing Stock- 
growers’ & Ranchers’ Bank of Reno 
V. Milisich, 283 P. 913, 52 Nev. 178. 

N.M.—Menger v. Otero County State 
Bank, 98 P.2d 834, 44 N.M. 82. 

(2) Indebtedness due husband._ 

Duncan v. Moore, Tex.Civ.App., 135 s. 

W.2d 787, error refused—Husbands 
▼. Pore, Tex.Civ.App., 27 S.W.2d 610. 
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tus from separate to community property.63 
Revocation of gift. Where a spouse has the 
right to revoke a gift to the other spouse, as dis¬ 
cussed infra § S16, the exercise of such power on 
a prior gift of community interest sends the prop¬ 
erty back to the community.®^ 

c. Earnings, Increase, Eents, and Profits 

Generally, earnings, increase, rents, and profits mav 
by gift or by agreement between the husband and wife 
be transmuted between the estates except, in some'ju¬ 
risdictions, that which is to be acquired in the future 

Although it is one of the fundamental postulates 
of the community property system that gains from 
the toil and talent of either spouse belong to the 
community, as considered supra § 475, as a general 
rule the husband and wife may by gift or by an 
agreement between themselves constitute the earn¬ 
ings of either spouse the separate property of that 
spouse,®® at least if the earnings have accrued at 
the time of the transaction.®® In jurisdictions in 
which the husband and wife may cause after-ac¬ 
quired property to assume a status other than that 
which would attach by operation of law, as consid¬ 
ered supra subdivision a of this section, the par¬ 
ties may validly agree that future earnings of ei¬ 
ther spouse shall not fall into the community.®" 
The wife’s right to her future earnings, under such 

60. Cal.—^Wilson v. Wilson, 39 P.2d 
208, 3 Cal.App.2d 125. 

61. Cal.—Lefrooth v. Prentice, 259 P. 
947, 202 Cal. 215. 

Nev.—Stockgrowers’ & Ranchers’ 
Bank v. Milisich, 290 P. 1025, 52 
Nev. 475, denying rehearing Stock- 
growers’ & Ranchers’ Bank of Reno 
V. Milisich, 283 P. 913, 52 Nev. 178. 
Wash.—In re Boole’s Estate, 219 P. 4, 
126 Wash. 632. 

62. Cal.—Title Ins. & Trust Co. v. 
Ingersoll, 94 P. 94, 153 Cal. 1. 

31 C.J. p 76 note 73. 

63. Cal.—Title Ins. & Trust Co. v. 
Ingersoll, supra. 

C.J. p 76 note 74. 

64. La.—Succession of Johnson, 

App., 8 So.2d 139. 

C.J. p 76 note 78. 

Cal.—Pacific Mut. Life Ins. Co. 
v, Cleverdon, 108 P.2d 405, 16 Cal. 
2d 788, prior opinion, App., 101 P.2d 
558—Gray v. Perils, 24S. P. 221, 76 
Cal.App. 511. 

Wash.—Beakley v. City of Bremerton, 
105 P.2d 40, 5 Wash.2d 670. 

31 C.J. p 76 note 80. 

66. Tex.—Texas Bldg. & Mortg. Co. 

V. Rosenbaum, Civ.App., 159 S.W.2d 
554, affirmed Rosenbaum v. Texas 
Bldg. & Mortg. Co., 167 S.W.2d 506, 
140 Tex. 325—Davis v. Davis, Civ. 
App., 108 S.W.2d 681. 

31 C.J. p 77 note 81. 

67. U.S.—Sparkman v. Commission- 


(3) Money. 

Cal.—^Hutchinson v. California Trust 

Co., Ill P.2d 401, 43 Cal.App.2d 571. 
Nev.—Stockgrowers’ & Ranchers’ 
Bank v. Milisich, 290 P. 1025, 52 
Nev. 475, denying rehearing Stock 
growers’ & Ranchers’ Bank of Reno 
V. Milisich, 283 P. 913, 52 Nev. 178. 

(4) Surplus funds from allowance 
for household expenses.—Stockgrow¬ 
ers’ & Ranchers’ Bank of Reno v. 
Milisich, 283 P. 913, 52 Nev. 178, re 
hearing denied Stockgrowers’ & 
Ranchers’ Bank v. Milisich, 290 P. 
1025, 52 Nev. 475. 

56. Tex.—Brown v. Fore, Com.App., 
12 S.W.2d 114, 63 A.L.R. 435, re¬ 
versing, Civ.App., 299 S.W. 950— 
Collins V. Austin, Civ.App., 32 S.W. 
2d 912, error refused—Ralls v. 
Ralls, Civ.App., 256 S.W. 688. 
Wash.—Lindsay v. Lindsay, 267 P. 
777, 148 Wash. 31. 

57- Cal.—Monnette v. Title Insur¬ 
ance & Trust Co., 290 P. 668, 107 
Cal.App. 313. 

Nev.—Hill v. Du Pratt, 274 P. 2, 51 
Nev. 242. 

31 C.J. p 101 note 21. 

58- Tex.—^Joy v. Sachs, Civ.App., 91 
S.W.2d 415, error dismissed. 

Wash.—Johnson v. Dar Denne, 296 
P. 1105, 161 Wash. 496. 

59. Wash.—^Lindsay v. Lindsay, 267 
P. 777. 148 Wash. 31. 
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an agreement, is not based on a technical gift, but 
rather on a release of community rights as to such 
earnings,®^ so that her separate right accrues con¬ 
temporaneously with the accrual of the earnings as 
an existing property right.®^ The gift takes effect 
as from time to time, the wife reduces her earn¬ 
ings to possession, so long as the husband’s consent 
to her appropriation of her earnings continues, such 
continuing consent being deemed to give effect to 
the gift.*^® In jurisdictions in which the spouses 
cannot by agreement change the classification of 
property to be acquired in the future, they cannot 
cause future earnings to become separate proper- 
ty.'^i 

Increase, rents, and profits. As a general rule 
the husband and wife may by gift or agreement be¬ 
tween themselves transmute the character of the in¬ 


crease, rents, and profits of property,including 
crops’^3 and progeny of animals,from the com¬ 
munity estate to the separate property of one 
spouse. In some jurisdictions increases or profits 
which will accrue in the future may be affected,*^^ 
but in jurisdictions in which the classification of 
property to be acquired in the future cannot be 
changed by agreement, an agreement or gift at¬ 
tempting to cast future increases or profits from 
the community to the separate estate is ineffective 
to accomplish that result,'^6 although it may operate 
as a continuing consent to an appropriation of them 
as they accrue, so as to vest the right to them sep¬ 
arately after they have been collected.'^'^ 

Evidence. A contract or gift which casts earn¬ 
ings of a spouse,'^^ or increase, income, or profits 
of property,^® including the progeny of animals,^® 


er of Internal Revenue, C.C.A., 112 
F.2d 774—Helvering v. Hickman, C. 
C.A., 70 F.2d 985. 

Cal.— Cheney v. City and County of 
San Francisco Employees Retire¬ 
ment System, 61 P.2d 75i, 7 Cal. 
2d 565—Sbarbaro v. Rosa, 120 P.2d 
151, 48 Cal.App.2d 584. 

31 C.J. p 77 note 82. 

Limitation as to source of earning's 

(1) It has been held that a gift of 
future earnings can operate only on 
earnings from some definite source, 
as distinguished from a general 
agreement for the release of the 
wife’s earnings.—Sherlock v. Denny, 
68 P. 452, 28 Wash. 170. 

(2) But in other jurisdictions no 
such limitation has been imposed.— 
Cheney v. City and County of San 
Francisco Employees Retirement Sys¬ 
tem, 61 P.2d 754, 7 Cal.2d 565—Sbarbo 
V. Rosa, 120 P.2d 151, 48 Cal.App.2d 
584. 

Ownership in joint tenancy 
Contract between husband and wife 
that earnings of either should be 
owned by them as joint tenants is 
valid in California.—Earl v. Commis¬ 
sioner of Internal Revenue, C.C.A., 

30 F.2d 898, certiorari granted Lucas 
V. Earl, 50 S.Ct. 16, 280 U.S. 538, 74 
L.Ed. 600, and reversed on other 
grounds 50 S.Ct. 241, 281 U.S. Ill, 
74 L.Ed. 731. 

Agreement as affecting prior earn, 
ings 

Where taxpayer and his wife ex¬ 
ecuted an agreement under which 
future income of the parties became 
the separate property of each party, 
salary earned prior to the date of 
the agreement was “community prop¬ 
erty.”—Sparkman v. Commissioner of 
Internal Revenue, C.C.A., 112 F.2d 
774. 

68. Cal.—Kaltschmidt v. Weber, 79 
P. 272, 145 Cal. 596. 

31 C.J. p 77 note 86. 


69. Cal.—Kaltschmidt v. Weber, 79 ‘ 
P. 272, 145 Cal. 596—^Wren v. Wren, 
34 P. 775, 100 Cal. 276, 38 Am.S.R. 
287. 

70. Wash.—Yoke v. Pugh, 42 P. 528, 
13 Wash. 78, 52 Am.S.R. 17. 

71. Tex.—Strickland v. Wester, 112 
S.W.2d 1047, 131 Tex. 23, affirming 
Wester v. Strickland, 87 S.W.2d 765 
—Frame v. Frame, 36 S.W.2d 152, 
120 Tex, 61, 73 A.L.R. 1512, revers¬ 
ing, Civ.App., 14 S.W.2d 865—Texas 
Bldg. & Mortg. Co. v. Rosenbaum, 
Civ.App., 159 S.W.2d 554, affirmed 
Rosenbaum v. Texas Bldg. & Mortg. 
Co., 167 S.W.2d 506, 140 Tex. 325 
—Robbins v. Robbins, Civ.App., 125 
S.W.2d 666—Davis v. Davis, Civ. 
App., 108 S.W.2d 681—Gorman v. 
Gause, Civ.App., 36 S.W.2d 279, af¬ 
firmed, Com.App., 56 S.W.2d 855. 

72. Tex.—Armstrong v. Turbeville, 
Civ.App., 216 S.W. 1101. 

Character of increase and profits gen¬ 
erally see supra §§ 477-479. 

73. Cal.—Davis v. Green, 55 P. 9, 
122 Cal. 364. 

74. Tex.—J. R. Watkins Co. v. Gibbs, 
Civ.App., 66 S.W.2d 355—Saylor v. 
Saylor, Civ.App., 20 S.W.2d 229— 
Amend v. Johns, Civ.App., 184 S. 
W. 729—^Wofford v. Lane, Civ.App., 
167 S.W. 180—Jordan v. Marcantell, 
Civ.App., 147 S.W. 357. 

75. Cal.—Davis v. Green, 55 P. 9, 
122 Cal. 364. 

76. Tex.—Chandler v. Alamo Mfg. 
Co., Civ.App., 140 S.W.2d 918—Arm¬ 
strong v. Turbeville, Civ.App., 216 
S.W. 1101—Engleman v. Deal, Civ. 
App., 37 S.W. 652. 

77. Tex.—^Armstrong v. Turbeville, 
Civ.App., 216 S.W. 1101. 

78. Cal.—Pacific Mut Life Ins. Co. 
V. Cleverdon, 108 P.2d 405, 16 Cal. 
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2d 788, prior opinion, App., 101 P. 
2d 658—Kaltschmidt v. Weber, 79 
P. 272, 145 Cal. 596—Sbarbaro v. 
Rosa, 120 P.2d 151, 48 Cal.App.2d 
584—Rayburn v. Rayburn, 200 P. 
1064, 54 Cal.App. 69. 

Tex.—Texas Bldg. & Mortg. Co. v. 
Rosenbaum, Civ.App., 159 S.W.2d 
554, affirmed Rosenbaum v. Texas 
Bldg. & Mortg. Co., 167 S.W.2d 506. 
140 Tex. 325. 

31 C.J. p 77 note 96 [a]. 

Evidence held sii£a.cient 
Tex.—Dority v. Dority, 70 S.W. 338, 
30 Tex.Civ.App. 216, affirmed 71 S. 
W. 950, 96 Tex. 215, 60 L.R.A. 941. 
31 C.J. p 77 note 96 [bj. 

Evidence held insufficient 
Tex.—Davis v. Davis, Civ.App., 108 
S.W.2d 681. 

79. U.S.—Meek v. Stein, D.C.Tex., 5 
F.Supp. 656. 

Agreement held not to show gift of 
crops 

Where the husband and wife en¬ 
tered into an agreement, in view of 
his expected absence, that she should 
run their farming business in her 
name, but he did not go away, and 
the farm was managed very much as 
before the agreement was made, he 
working on the outside and she in the 
house, it was held tha-t a gift of the 
crops to her was not proved.—Davis 
v. Green, 55 P. 9, 122 Cal. 364. 

80. Tex.—J. R. Watkins Co. v. Gibbs, 
Civ.App., 66 S.W.2d 355—^Amend v. 
Jahns, Civ.App., 184 S.W. 729— 
Wofford V. Lane, Civ.App., 167 S.W. 
180—Jordan v. Marcantell, Civ.App., 
147 S.W. 357. 

Keeping of separate accounts 

Evidence that separate accounts 
were kept of increase of wife's live 
stock showed implied agreement to 
consider increase as wife’s separate 
property.—Saylor v. Saylor, Tex.Civ. 
App., 20 S.W.2d 229. 
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into the separate estate of one spouse may be 
proved by acts or conduct of the spouses or by oth¬ 
er evidence which indicates a relinquishment of the 
right by one spouse. In like manner income from 
separate property may be cast into the community 
when the spouses intentionally treat it as such.^i 

d. Loans and Advancements 

Funds loaned from one spouse to another become 
community or separate property of the borrower in ac¬ 
cordance with the express or implied intention of the 
parties, but the borrower’s obligation to repay and the* 
funds paid in settlement of such obligation are the sep¬ 
arate property of the lender. 

The separate funds of one spouse when loaned 
to the other become community property or the sep¬ 
arate property of the borrower in accordance with 
the express or implied intention of the parties.^^ 
The right to receive repayment, or the borrower’s 
obligation to repay, is the separate property of the 
lender,83 as are also funds or property paid or de¬ 
livered in settlement of such obligation.^^ A mere 
advance of funds by one estate to compromise a 
claim against the other does not change the charac¬ 
ter of the other estate but merely gives rise to a 
claim in favor of the former for reimbursement by 
the latter.ss 

e. Adverse Possession 

As a general rule there can be no adverse possession 
between husband and wife during the continuance of the 
marriage relation. 

As a general rule there can be no adverse pos- 
session as between husband and wife during the 
continuation of the marriage relation,«« although 

81. Ariz.—Rundle v. Winters, 298 P. 

929, 38 Ariz. 239. 

82. U.S.—Blair v. Stewart, C.C.A., 

49 F.2d 257. 

Cal.—^Flournoy v. 

1012, 86 Cal. 286, 21 Am.S.R. 39. 

31 C.J. p 78 note 99. 

Borrowed money as community or 
separate property generally see su¬ 
pra § 471. 

Property purchased with borrowed 
money see supra § 483. 

83. Cal.—Rosebrock v. San Diego 
Trust & Savings Bank, 33 P.2d 438, 

139 Cal.App. 75. 

31 C.J. p 78 note 1. 

Interest due from a husband on 
money borrowed from his wife, and 
agreed to be paid her for its use, is 
her separate property.—Martin 
Brown Co. v. Perrill, 13 S.W. 975 , 77 
Tex, 199—31 C.J. p 78 note 1 [b]! 

84- Wash.—Sherlock v. Denny, 68 P 
452, 28 Wash. 170. 

31 C.J. p 78 note 2. 

Husband^s funds borrowed for com¬ 
munity needs 

Where the husband from time to 


C.J.S. 

[ where the husband has abandoned and deserted the 
wife, remaining permanently separate from her she 
may acquire title to his land, as her separate estate 
by adverse possession in a jurisdiction where it'is 
provided by statute that the accumulations of a 
wife while she is living separate from her husband 
are her separate property.87 Certainly where the 
husband and wife are in joint possession of the 
property the possession of the wife cannot be con¬ 
sidered adverse to that of her husband,** or the 
husband’s possession as adverse to that of the 
wife;** nor, where the title is in the husband, will 
a conveyance by him constitute an act of adverse 
possession, especially in the absence of proof that 
the husband’s action was known to the wife and 
that she did not assent to it.®* However, it has 
been held that the separate right acquired’ by the 
wife prior to marriage by initiation of adverse pos¬ 
session may be destroyed by the acts of the hus¬ 
band, as the head of the community, in abandoning 
the adverse possession and purchasing from the 
true owner.®! 


§ 497. -Investment in Business; Partner- 

ship 

Investment of separate property in a business or 
partnership does not transmute the property Invested into 
community property, but in Jurisdictions in which profits 
of a separate business fall into the community, the prop¬ 
erty may become community through purchases on credit 
and reinvestments of profits in the business. An invest, 
ment of community assets in a business or partnership 
remains community property. 

Investment of separate property in business^^ or 

sition would not change the property 
from his separate property to her sep¬ 
arate property, but would convert it 
into community property.—Cervantes 
V. Cervantes, Tex.Civ.App., 76 S.W. 
790. 

87. Cal.—Union Oil Co. v. Stewart, 
110 P. 313, 158 Cal. 149, Ann.Cas. 
1912A 567. 

88. Tex.—Fitzpatrick v. Pope, 39 
Tex. 314. 

89. 'N.M.—Torrez v. Brady, 19 P.2d 
183, 37 N.M. 105. 

31 C.J. p '78 note 9. 

90. Cal.—-Bias v. Reed, 145 P. 516, 
169 Cal. 33. 

91. Tex.—Texas & N. O. R. Co. v. 
Speights, 60 S.W. 659, 94 Tex. 350. 

92i. Wash.—State ex rel. Van Moss 
V. Sailors, 39 P.2d 397, ISO Wash 
269. 

31 C.J. p 78 note 13. 

As comminglingr of property 
Action of husband and wife in 
transferring separate property con¬ 
sisting of cash and paint manufac¬ 
turing machinery to stock and eguip- 


Flournoy, 24 P. 


time borrowed from his separat 
funds for community needs, and aft 
erward replaced the money out 0 
community funds, such methods di( 
not change the character of his sep 
arate funds.—Rauch v. Rauch, Tex 
Civ.App., 237 S.W. 334. 

85. Wash.—Beneke v. Beneke, 91 P 
641, 47 Wash. 178. 

31 C.J. p 24 note 56. 

86. Cal.—Mauldin v. Cox, 7 P. 804 
67 Cal. 387—Faria v. Bettencourt 
279 P. 679, 100 Cal.App. 49—Mad- 
den V. Hall, 132 P. 291, 21 Cal.App. 
541. 

Tex. Freeman v. Pierce, Civ.App 
250 S.W. 778. 

31 C.J. p 78 note 7. 

Prescription against community 
Plea of prescription could not be 
based on possession by wife during 
her marriage of community property. 
—McGill V. Urban, 120 So. 408, 10 
La.App. 82. 

Acquisition as community property 
If it should be held that the wife 
did acquire title by limitation against 
her husband, the effect of the acqui- 
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in a partnerships3 is a mere mutation of form, and , 
hence does not of itself transmute the funds or ! 
property invested into community property, and a 
Lparate investment transferred from a partnership 
to a corporation likewise remains separate.s^ How¬ 
ever, in jurisdictions where the profits of a sepa¬ 
rate business fall into the community, as considered 
supra § 479, a separate business, including stock, 
accounts, and other properties, remains separate 
property only as long as replenishments and other 
mutations can be traced as having been made with 
separate property,^5 and through purchases on cred¬ 
it and reinvestments of profits in the business, the 
separate property belonging or pertaining to a sep¬ 
arate business may become so mixed or involved 
with community property as to prevent the tracing 
of it through the various mutations incident to the 
conduct of the business, and thus may fall into the 
conimunity.96 In accordance with the presumption 
existing where a married woman invests in a part¬ 
nership business, that the transaction is with com¬ 
munity funds, as considered supra § 490 a, unless 
she can trace her separate funds, the interest in the 
business thus acquired goes to the community,^'^ 
and, where the partnership is with her husband, ad¬ 
ditional difficulty in tracing her interest arises by 
reason of the commingling of her funds with his, so 
that the funds so invested usually become communi¬ 
ty property.^^ 

An investment of community assets in a busi- 
ness99 or in a partnership^ remains community 
property, and a transfer of the investment from a 
partnership to a corporation does not change its 


status.^ Where a business is begun with both com¬ 
munity and separate funds, it constitutes communi¬ 
ty or separate property in the proportion or ratio 
in which the contributions have been made by the 
two estates.^ Where a married woman is conduct¬ 
ing a business which is her separate property, the 
fact that her husband contributes his time and skill 
in the conduct thereof,^ or that he joins his wife in 
the execution of notes given for money wherewith 
to purchase the business,^ does not in the absence 
of any agreement to that effect give him any inter¬ 
est in the property. 

Evidence of the character of property in tracing 
mutations of investments in business is considered 
supra § 490. 

§ 498. -Purchase of Outstanding Title 

By the purchase of an outstanding superior title the 
community may acquire title as against the separate 
estate. 

The community may purchase an outstanding su¬ 
perior title and thereby acquire title as against the 
separate estate,® but, where an outstanding title is 
acquired by one spouse for the purpose of strength¬ 
ening the separate title of the other, the property 
is not thereby cast into the community.*^ 

§ 499. -Partition 

The community or separate character of property- 
owned by the husband or wife in common with others is 
not affected by a decree of partition. 

The community or separate character of property 
owned by the husband or wife in common with oth¬ 
ers is not affected by a decree of partition.^ The 


ment of manufacturing business was 
held not such commingling as to de¬ 
stroy separate character of proper¬ 
ty, where property was still in pos¬ 
session of husband and wife, was of 
same character as at time business 
was established, and was as capable 
of identification and division as was 
property that went into it.—State ex 
rel. Van Moss v. Sailors, 39 P.2d 397, 
ISO Wash. 269. 

93. Wash.—Elliott v. Hawley, 76 P. 
93, 34 Wash. 585, 101 Am.S.R. 1016. 

94. La.—Kittredge v. Grau, 103 So. 
723, 158 La. 154. 

95. Tex.—^Hardee v. Vincent, 147 S. 
W.2d 1072, 136 Tex. 99, reversing, 
Civ.App., 127 S.W.2d 333—Brittain 

V. O’Banion, Civ.App., 56 S.W.2d 
249, error dismissed—Rousseau v. 
Featherston, Civ.App., 291 S.W. 
273. 

31 C.J. p 56 note 86. 

96. Tex.—Hardee v. Vincent, 147 S. 

W. 2d 1072, 136 Tex. 99, reversing, 
Civ.App., 127 S.W.2d 333—Brittain 
V. O'Banion, Civ.App., 56 S.W. 2d 
249, error dismissed—Rousseau v. 


Featherston, Civ.App., 291 S.W. 
273. 

31 C.J. p 56 notes 88. 90. 

97. Tex.—Purdom v, Boyd, 17 S.W. 

606, 82 Tex. 130. 

31 C.J. p 57 note 95. 

dS. Tex.—Miller v. Marx, 65 Tex. 
131—Hoopes v. Mathis, 89 S.W. 36, 
40 Tex.Civ.App. 121. 

99. Ariz.—Malich v. Malich, 204 P. 
1020, 23 Ariz. 423. 

1. Ariz.—Coe v. Winchester, '33 P. 
2d 286, 43 Ariz. 500. 

Cal.—McCall v. McCall, 37 P.2d 496, 
2 Cal.App.2d 92. 

Conveyance to trustee as affecting 
status 

Partnership agreement between 
husband and wife and other parties 
under which property was conveyed 
to trustee was held not to transmute 
interests of parties from community 
into separate property.—McCall v. 
McCall, eupra. 

2. Cal.—In re Duncan's Estate, 70 
P.2d 174, 9 Cal.2d 207. 
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3- Cal.—In re Caswell's Estate, 288 
P. 102, 105 Cal.App. 475. 

Wash.—Jacobs v. Hoitt, 205 P. 414, 
119 Wash. 283. 

4. Cal.—Gray v. Perils, 245 P. 221, 

76 Cal.App. 511—Oldershaw v. 

Matteson & Williamson Mfg. Co., 
125 P. 263, 19 Cal.App. 179. 

Ziegality of donation of aid 

Husband may legally give time 
and industry to wife in aiding to 
carry on business owned by her, and 
his creditors cannot complain.—Gray 
V. Perils, 2-45 P. 221, 76 Cal.App. 511. 

5. Cal.—Oldershaw v. Matteson & 
Williamson Mfg. Co., 125 P. 263, 
19 Cal.App. 179. 

0. Tex.—Emery v. Barfield, Civ. 

App., 183 S.W. 386. 

31 C.J. p 79 note 18. 

7. Tex.—Gehhart v. Gebhart, Civ. 
App., 61 S.W. 964. 

8. Cal.—Cunha v. Hughes, 54 P. 535, 
122 Cal. Ill, 68 Am.S.R. 27. 

Tex.—O Connor v. Vineyard* 44 S.W. 

485, 91 Tex. 488. 

31 C.J. p 79 note 21, 



§ 500 

right of a husband and wife, by agreement, to par¬ 
tition community property is considered supra § 
496 a. 

§ 500. —— Surplus of Funds Appropriated 
for Particular Purpose 

The surplus of a particular fund approprfated for a 
particular purpose remains separate or community, de¬ 
pendent on the source from which it came. 

C. GENERAL RIGHTS AND 


41 C.J.S. 

The general rule that the surplus of any particu¬ 
lar fund appropriated for a particular purpose 
should be returned to the source from which it came 
applies to preserve the character of funds furnish¬ 
ed, as between the community and the separate es¬ 
tates of its members.9 Hence, the wife’s savings 
from funds furnished by the husband for general 
expenses of the community belong to the communi- 
ty,lO unless there has been an understanding that 
the savings are to be the wife’s separate property.!! 

RELATIONS OF PARTIES 
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§ 501. Character and Rxtent of Interest in 
Property 

There is no impediment in community property law 
to the acquisition by a man and wife of undivided In¬ 
terests in the same lot or parcel of land as the separate 
property of each. 

There is no impediment in community property 
law to the acquisition by a man and wife, of un¬ 
divided interests in the same lot or parcel of land 
as the separate property of each,i2 and under ex¬ 
press statutory provisions a husband and wife may 
take, hold, and enjoy real property either as joint 
tenants, tenants in common, or as common or com¬ 
munity property.i^ The right of either spouse to 
hold separate property is considered supra § 469. 

§ 502. - Community Property 

a. In general 

b. Interests as affected by subsequent leg¬ 

islation 

9- Wash.—^Abbott v. Wetherby, -33 
P. 1070, 6 Wash, 507, 36 Am.S.R. 

176. 

10. Nev.—Milisich v. Hillhouse, 228 
P. 307, 308, 48 Nev. 166, citing Cor¬ 
pus Juris. 

Wash—Jones v. Duke, 275 P. 72, 151 
Wash. 108. 

31 C.J. p 79 note 23. 

11. Nev.—Stockgrowers’ & Ranch¬ 
ers’ Bank of Reno v. Milisich, 283 
P. 913, 52 Nev. 178, rehearing de¬ 
nied Stockgrowers’ & Ranchers’ 

Bank v. Milisich, 290 P. 1025 52 
Nev. 475. 

12. U.S.—Stockstill V. 

Wash., 47 P. 231. 

13. Cal.—Siberell v. Siberell, 7 P.2d 
1003, 214 Cal. 767. 

Effect of recitals of joint tenancy in 
deeds or conveyances see supra § 

492. 

14. U.S.—Commissioner of Internal 
Reve^nue v. Larson, C.C.A., 131 p. 

2d 85—Johnson v. Commissioner of 
Internal Revenue, C.C.A., 88 P 2d 
952. 

Ariz.—Schwartz v. Schwartz, 79 p. 

’2d 501, 52 Ariz. 105, 116 A.L.R. 633.’ 


c. Interests as affected by management 

or control 

d. Interests or title as affected by nom¬ 

inal title 

e. Interests as affected by change of 

domicile 

a. In General 

Subject to the husband's right of management and 
control, the respective interests of husband and wife 
in community property are equal and vested unless the 
property has been acquired at a time when the rule in 
the particular Jurisdiction was otherwise. 

Subject to the husband’s right of management 
and control, considered infra § 506, the general 
rule in the various common-law states is that the 
respective interests of husband and wife in com¬ 
munity property are equal.!! The wife’s interest 
is specifically stated to be a present vested inter- 
est!5 equal to that of the husband in all particulars 
other than management and control,!® and not a 

sioner of Internal Revenue, C.C.A, 
134 P.2d 915—Commissioner of In¬ 
ternal Revenue v. Larson, C.C.A, 
131 P.2d 85—De Lappe v. Commis¬ 
sioner of Internal Revenue, C.C.A. 
La., 113 P.2d 48—Bacon v. Hop- 
140, af- 
V. Bacon, 

38 P.2d 651, certiorari granted 50 
S.Ct. 460, 281 U.S. 715, 74 L.Ed. 
1135, affirmed 51 S.Ct. 62, 282 U.S. 
62, 75 L.Ed. 249. 

V. Radermach- 
er, 100 P.2d 955, 61 Idaho 261— 
Peterson v. Peterson, 207 P. 425, 
35 Idaho 470. 

La.—Phillips v. Phillips, 107 So. 584, 
160 La. 813. 

N.M.—Jenkins v. Huntsinger, 125 P. 
2d 327, 46 N.M. 168—In re Miller’s 
Estate, 100 P.2d 90S, 44 N.M. 214— 
Baca V. Village of Belen, 240 P. 
803, 30 N.M. 541. 

Wash.—Occidental Life Ins. Co. v. 
Powers, 74 P.2d 27, 192 Wash. 475, 
114 A.L.R. 531. 

31 C.J. p SO note 35. 

U.S.—Greenwood v. Commis¬ 
sioner of Internal Revenue, C.C.A, 
13'4 ■p.2d 915—Rucker v. Blair, C. 


Bart, C.a 


Cal.—^Sanderson v. Niemann, 110 P.2d 
1025, 17 Cal.2d 563, prior opinion, 
App., 100 P.2d 508—Mosesian v. 
Parker, 112 P.2d 705, 44 Cal.App. 
2d 544. 

D.C.—Herder v. Helvering, 106 F.2d 
153, 70 App.D.C. 287, certiorari de¬ 
nied 60 S.Ct. 262, 308 U.S. 617, 84 
L.Ed. 515, rehearing denied 60 S. 
Ct. 377, 308 U.S. 639, 84 L.Ed. 530. 
Fla.—Strauss v. Strauss, 3 So.2d 727, 
148 Fla. 23. 

Tex.—Arnold v. Leonard, '273 S.W. 
799, 114 Tex. 535—Mercury Fire 
Ins, Co. V. Dunaway, Oiv.App., 7‘4 
S.W.2d 418, error refused. 

31 C.J. p 79 note 24. 

Damages for personal injuries 
Both spouses have present, exist¬ 
ing, and equal interests in a right of 
action or in damages recovered for 
personal injuries suffered by either 
spouse, in jurisdictions where such 
rights of action or damages are con¬ 
sidered community property.—^^Frost 
V. Mighetto, 71 P.2d 932, 22 Cal.App. 
2d 612—Ex parte Strand, 11 P.2d 89, 
123 CaLApp. 170. 

15. U.S.—Greenwood v. Commis- 
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mere expectancy or possibility,17 unless the proper¬ 
ty has been acquired during a period of time when 
the rule in the jurisdiction was otherwise, as dis¬ 
cussed infra subdivision b of this section. In other 
words, the wife’s right is that of real ownership, 
and she becomes the absolute owner of an undivid¬ 
ed one-half interest in community property at the 
moment of its acquisition.i^ In like manner the 
husband is the absolute owner of one-half of the 

community property.^® 

The interest of the respective spouses in com¬ 
munity property is distinct from the separate estate 
of each.2l 

h. Interests as Affected by Subsequent Legis¬ 
lation 

Where legislation has changed a rule that the wife’s 
right in community property is a mere expectancy, the 
rule continues as to property acquired prior to the effec¬ 
tive date of such legislation. 


§ 502 

Originally in some jurisdictions, the husband’s 
interest in all the community property was proprie¬ 
tary in its nature and fell little short of absolute 
ownership, and the interest of the wife was a right 
in the nature of a mere expectancy held in abey¬ 
ance until the dissolution of the community.^^ Stat¬ 
utes in the various states which followed this doc¬ 
trine have changed the rule,-^ and the general pre¬ 
vailing rule in the United States is that the wife 
has a present vested interest equal to that of her 
husband and not a mere expectancy, as stated su¬ 
pra subdivision a of this section. However, since 
the respective rights and interests of the husband 
and wife in community property must be deter¬ 
mined by the law in force at the date of the acqui¬ 
sition of the property, as stated supra § 465, the 
wife has no vested interest in property acquired be¬ 
fore the effective date of such legislation but only 
a mere expectancy while she is living with her hus- 
band,^^ although she does have at least a limited 


C.A., 32 F.2d 222, followed in ‘32 
F.2d 225. 

Ariz.—Coe v. Winchester, 33 P.2d 
286, 43 Anz. 500. 

Idaho.—Radermacher v. Radermach- 
er, 100 P.2d 955, 61 Idaho 261—- 
Peterson v. Peterson, 207 P. 425, 
35 Idaho 470. 

N.M.—In re Miller’s Estate, 100 P.2d 
908, 44 N.M. 214—Baca v. Village 
of Belen, 240 P. 803, 30 N.M. 541. 
Tex.—Magnolia Petroleum Co. v. 
Still, Civ.App., 163 S.W.2d 268— 
McJunkin v. Republic Nat. Bank of 
Dallas, Civ.App., 131 S.W.2d 1085, 
error dismissed, judgment correct. 
Wash.—Occidental Life Ins. Co. v. 
Powers, 74 P.2d 27, 192 Wash. 475, 
114 A.L.R. 531. 

The interest of the husband is no 
more and no less than that of the 
wife.—Donn v. Kunz, 79 P.2d 965, 
52 Anz. 219. 

Ihconie of community 
A wife has a vested property right 
equal to that of her husband in in¬ 
come of community, including sal¬ 
aries or wages of either husband or 
wife, or both.—Occidental Life Ins. 
Co. V. Powers, 74 P.2d 27, 192 Wash. 
475, 114 A.L.R. 531. 

Interest in partnership assets 
Under community law, assets of 
dual partnership formed through 
contributions from marital communi¬ 
ty of each partner belonged in equal 
parts to partners and wives.—Coe v. 
Winchester, 33 P.2d 286, 43 Ariz. 
500. 

17. U.S.—De Lappe v. Commission¬ 
er of Internal Revenue, C.C.A.La.., 
113 R2d 48—Bacon v. Hopkins, D. 
C.Tex., 27 P.2d 140, affirmed, C.C. 
A., Hopkins V. Bacon, 38 F.2d 651, 
certio-rari granted 50 S.CL 460, 281 


U.S. 715, 74 L.Ed. 1135, affirmed 51 
S.Ct. 62, 282 U.S. 62, 75 L.Ed. 249. 
Idaho.—Radermacher v. Radermach¬ 
er, 100 P.2d 955, 61 Idaho 261. 

La.—Phillips V. Phillips, 107 So. 584, 
160 La. 813. 

N.M.—Jenkins v. Huntsinger, 125 P. 

2d 327, 46 N.M. 168. 

Wash.—In re Coifey's Estate, 81 P. 

2d 283, 195 Wash. 379. ' 

31 C.J. p 80 note 37. 

some expressions to the contrary 

(1) Some expressions to the con¬ 
trary are found in certain Louisiana 
cases.—Jacob v. Falgoust, 90 So. 426, 
150 La, 21—Guice v. Lawrence, 2 La. 
Ann. 226. 

(2) But these expressions have 
been definitely disapproved.—Phillips 
V. Phillips, 107 So. 584, 160 La. 813. 

18. Tex.—Magnolia Petroleum Co. v. 
Still. Civ.App., 163 S.W.2d 268. 

19. La.—Phillips v. Phillips, 107 So. 

584, 160 La. 813—Succession of 

Johnson, App., 8 So.2d 139—Smith 
v. Routon, App., 181 So. 684. 

Tex.—Lusk v. Parmer, Civ.App., 114 
S.W,2d 677, error dismissed—Nor- 
ville V. Clark, Civ.App., 8 S.W.2d 
327. 

Wash.—In re Coffey’s Estate, 81 P.2d 
283, 195 Wash. 379. 

20. Cal.—In re McNutt’s Estate, 98 
P.2d 253, 36 Cal.App.2d 542. 

La.—Succession of Johnson, App., 8 
So.2d 139. 

21- Wash.—Stafford v. Stafford, 117 
P.2d 753, 10 Wash.2d 649. 

22. U.S.—Rogan v. Delaney, C.C.A. 

Cal., 110 F.2d 336, certiorari de¬ 
nied Delaney v. Rogan, 61 S.Ct. 17, 
311 U.S. 660, 85 L.Ed. 423. 

31 C.J. p 79 note 27-p 80 note 32. 

23b U.S.—Rogan v. Delaney, supra. 
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24. U.S.—U. S. V. Robbins, Cal., 46 
S.Ct. 148, 269 U.S. 315, 70 L.Ed. 
285, reversing, D.C., Robbins v. U. 
S., 5 F.2d 690—Rogan v. Delaney, 
C.C.ACal., 110 F.2d 336, certiorari 
denied Delaney v. Rogan, 61 S.Ct. 
17, 311 U.S. 660, 85 L.Ed. 423. 

Cal.—Strong v. Strong, 140 P.2d 386, 
prior opinion, App., 121 P.2d 62— 
Lahaney v. Lahaney, 281 P. 67, 208 
Cal. 323—McKay v. Lauriston, 269 
P. 519, 204 Cal. 557—Stewart v. 
Stewart, 269 P. 439, 204 Cal. 546— 
Stewart v. Stewart, 249 P. 197, 199 
Cal. 318—Blethen v. Pacific Mut. 
Life Ins. Co. of California, 243 P. 
431, 198 Cal. 91—Roberts v. Weh- 
meyer, 218 P. 22, 191 Cal. 601— 
Spanfelner v. Meyer, 124 P.2d 862, 
51 Cal.App 2d 390—Mark v. Title 
Guarantee & Trust Co., 9 P.2d 839, 
122 Cal.App. 301—Myran v. Smith, 
4 P.2d 219, 117 CaLApp. 355. 
Effective date of statute in Califor. 
nia 

The California statute providing 
that the respective interests of hus¬ 
band and wife in community prop¬ 
erty are present, existing, and equal 
interests was effective July 29, 1927. 
U.S.—Rogan v. Delaney, C.C.ACal., 
110 F.2d 336, certiorari denied Del¬ 
aney V. Rogan, 61 S.Ct. 17, 311 U. 
S. 660, 85 L.Ed. 423. 

Cal.—Spanfelner v. Meyer, 124 P.2d 
862, 51 Cal.App.2d 390. 

Sole ownership of husband 

(1) The husband is the sole owner 
of property acquired before the effec¬ 
tive date of such legislation. 

U.S.—Hirsch V. U. S., C,C.A.Cal., '62 
F.2d 128, certiorari denied 53 S.Ct. 
595, 289 U.S. 735, 77 L.Ed. 1483. 
Cal.—Stewart v. Stewart, 269 P. 439, 
204 Cal. 546—In re Dargie’s Estate, 
177 P. 165, 179 Cal. 418—In re 
•Sayre’s Estate, ‘300 P. 833, 114 Cal. 
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interest's which is tangible and enforceable.^® Her 
expectancy is that of an heir,27 but during the com¬ 
munity she possesses rights not possessed by an 
heir in the property of his ancestor.28 Thus in 
those jurisdictions in which the rule has been 
changed there are two types of community prop¬ 
erty, namely, property acquired after the effective 
date of the statute, in which the wife has a vested 
interest, and property acquired before the effective 
date of the statute, in which the wife has a mere 
expectancy.29 The rights or interests which are 
vested under the law in force at the time the par¬ 
ticular community property is acquired continue in 
respect of other property received in exchange for, 
or purchased with proceeds of, such community 
property,30 and to the income derived therefrom.®! 

c. Interests as Affected by Management or Con¬ 
trol 

The husband's right of management and control of 
community property does not amount to ownership, nor 
does it affect the status of common ownership or in¬ 
terest In the property. 

To the extent that the husband has the manage¬ 
ment and control of the community property, his 
interests in the property are active while the wife's 
interests are passive,®® but the husband's right of 
management and control does not amount to own¬ 
ership of the property,®® nor does it affect the sta¬ 
tus of common ownership or interest therein.®^ 


41 C.J.S. 

The husband's more or less complete control over 
the community property may be reconciled with a 
present interest to the wife by regarding his au¬ 
thority as a power in trust or a statutory power of 
attorney.®® In jurisdictions where the wife’s inter¬ 
est was formerly held to be a mere expectancy it 
has been held that limitations on the husband’s pow¬ 
er of disposition do not necessarily confer any pres¬ 
ent title on the wife,®® and under a general statute 
to the effect that ownership of property is absolute 
when a single person has absolute dominion over 
it, it has been held that a statute giving the hus¬ 
band the same power and control over the com¬ 
munity property as he has over his separate estate 
vests absolute ownership of such property in him 
subject only to his wife's rights on dissolution of 
the community.®7 

d. Interests or Title as Affected by Nominal Ti¬ 
tle 

The beneficial Interests of the husband and wife In 
community property are equal whether nominal title Is 
in one or both of the spouses. 

The beneficial interests of the husband and wife 
in community property are equal, whether the nom¬ 
inal title is in the husband®® or in the wife®® or in 
them jointly.'*® Where the title is in one of the 
spouses, the beneficial interest only and not the le¬ 
gal title is vested in the community,*! and the le¬ 
gal title rests in the spouse having the nominal ti- 


App. 649—In re Wyss’ Estate, 297 
P. 100, 112 CaLApp. 4S7. 

(2) But in a case concerning prop¬ 
erty acquired since the enactment of 
the statute it has also been stated 
that the husband, during his life¬ 
time, is the owner of all the com¬ 
munity property.—Security - First 
Nat. Bank of Los Angeles v. Stack, 
90 P.2d 337, 32 Cal.App.2d 586. 

25. Cal.—Siberell v. Siberell, 7 P. 

2d 1003, 214 Cal. 767. 

31 C.J. p 80 notes 33, 34. 

29. Cal.—Bone v. Dwyer, 240 P. 796, 
74 Cal.App. 363. 

27. Cal.—Stewart v. Stewart, 269 P. 
439, 204 Cal. 546—Myran v. Smith, 
4 P.2d 219, 117 Cal.App. 355. 

28. Cal.—Stewart v. Stewart, 269 P. 
439, 204 Cal. 546—Stewart v. Stew¬ 
art, 249 P. 197, 199 Cal. '318. 

29. U.S.—Rogan v. Delaney, C.C.A. 
Cal., 110 P.2d 336, certiorari de¬ 
nied Delaney v. Rogan, 61 S.Ct. 17, 
311 U.S. 660, 85 L.Ed. 423. 

30. U.S.—Rogan v. Delaney, supra. 
Property purchased with borrowed 

money 

(1) Where shares were issued to a 
married man without separate prop¬ 
erty before the effective date of the 
statute changing the rule and paid 


for with money borrowed from other 
promoters of the corporation issuing 
the shares, the shares were "com¬ 
munity property” in which wife had 
no "present existing interest.”—Ro¬ 
gan r. Delaney, supra. 

(2) The status of shares as com¬ 
munity property in which wife had 
no present existing interest was not 
changed by the fact that the unse¬ 
cured loan, the proceeds of which 
were used to purchase the shares, 
was repaid with community proper¬ 
ty in which wife had a present exist¬ 
ing interest.—Rogan v. Delaney, su¬ 
pra. 

31. U.S.—Rogan v. Delaney, supra— 
Hirsch V. U. S., C.C.A.Cal., 62 P.2d 
128, certiorari denied 53 S.Ct. 595, 
289 U.S. 735, 77 L.Ed. 1483. 

32. Tex.—McJunkin v. Republic 

Nat. Bank of Dallas, Civ.App., 131 
S.W.2d 1085, error dismissed, judg¬ 
ment correct. 

31 C.J. p 79 note 25. 

Management and control of commu¬ 
nity property see infra § 506. 

33. U.S.—Poe V. Seaborn, Wash., 51 
S.Ct. 58, 282 U.S. 101, 75 L.Ed. *239, 
affirming, D.C., Seaborn v. Poe, 32 
P.2d 916. 

34. U.S.—Bank of America Nat. 
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Trust & Savings Ass'n v. Rogan, 
D.C.Cal., 33 P.Supp. 183. 

Tex.—Mercury Fire Ins. Co. v. Dun¬ 
away, Civ.App., 74 S.W.2d 418, er¬ 
ror refused. 

31 C.J. p 80 note 38. 

35. N.M.—Beals v. Ares, 185 P 780 
25 N.M. 459. 

31 C.J. p 81 note 41. 

39. Cal.—Spreckles v. Spreckles, 158 
P. 537, 172 Cal. 775. 

31 C.J. p 80 note 39. 

37. Cal.—Spreckles v. Spreckles, 48 
P. 228, 116 Cal. 339, 58 Am.S.R. 
170, 36 L.R.A. 497. 

38. La.—^Phillips v. Phillips, 107 So. 
584, 160 La. 813. 

Tex.—Carter v. Barnes, Civ.App., 16 
S.W.2d 136, reversed on other 
grounds, Com.App., 25 S.W.2d 606. 

31 C.J. p 81 note 43. 

39. Tex.—Carter v. Barnes, supra. 

31 C.J. p 81 note 44. 

4a Tex.—Burnham v. Hardy Oil 
Co., 195 S.W. 1139, 108 Tex. 555, 
affirmed, Civ.App., 147 S.W. 330. 

31 C.J. p 81 note 45. 

41, Tex.—^Williamson v. Gore, Civ. 
App., 73 S.W. 563. 

Wash.—Adams v. Black, 33 P. 1074, 
6 Wash. 528—Sadler v. Niesz, 31 
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tie with an equitable title in the other spouse to 
his or her half interest in the property.'*^ Where 
the deed to the husband reserves a vendor’s lien, 
the equitable interest of the wife is subject to the 
pajTitent of the purchase money, and on default of 
paj-ment the vendor may deprive her of her inter¬ 
est by foreclosure of the lien.^^ Where the sole 
ownership of community property is considered to 
be in the husband, a conveyance of community prop¬ 
erty to the wife alone vests the husband with the 
whole title, both legal and equitable^S 

e. Interests as Affected by Change of Domi¬ 
cile 

A change of domicile does not affect interests in 
community property previously acquired. 

The husband and wife’s removal to another state 
does not change their capacity and interests with 
respect to property previously acquired by them.^s 


§ 503. - Separate Property 

As a generai rule each spouse holds his or her sep¬ 
arate property in separate right free from any title or 
proprietary right on the part of the other spouse, and 
each spouse holds his or her separate property in equal 
right and title. 

Each spouse holds his or her separate property 
in separate right free from any title or proprietary 
right on the part of the other spouse,^*^ except to 
such extent as the right of management and con¬ 
trol of the wife’s property may be in the husband, 
as considered infra § 507 b, and each spouse holds 
his or her separate property in equal right and ti¬ 
tle.'* ^ The common-law merger of the wife in the 
husband is to this extent, at least, abrogated, and 
they are as much two distinct legal entities as any 
two men, so far as concerns the capacity in which 
their separate estates are held.*^ The wife’s own¬ 
ership of separate property has specifically been 
held to be a separate and individual ownership,^® 
or a real ownership,5i not merely a claim or an in- 


P. 630, 5 Wash. 182, concurring 
opinion 31 P. 1030, 5 Wash. 182. 

42. U.S.—Johnson v. Commissioner 
of Internal Revenue, C.C.A., 88 F. 
ojj 952 —Turner v. California Co., 
C.C.ATex., 5'4 F.2d 552. 

Tex._Elliott V. Wallace, Com.App., 

59 S.W.2d 109, affirming, Civ.App., 
42 SW.2d 1058—Houston Oil Co. of 
Texas v. Choate. Com.App., 232 S. 
W. 285, affirming, Civ.App., 215 S. 
W. IIS— Ellett V. Mitcham, Civ. 
App., 145 S.W.2d 917, error dis¬ 
missed, judgment correct—-Moye v. 
Goolsbee, Civ App., 124 S.W.2d 925, 
error refused—Brown v. Stumpff, 
Civ.App., 123 S.W.2d 806—Love v. 

R. S. Allday Supply Co., Civ.App., 
106 S.W.2d 830, error dismissed— 
Dorsey v. Temple, Civ.App., 103 S. 
W.2d 987, error dismissed—^Ander¬ 
son V. Gazaway, Civ.App., 80 S.W. 
2d 481—Maxfield v. Pure Oil Co., 
Civ.App., 62 S.W.2d 259, error re¬ 
fused—^Commonwealth Building & 
Loan Ass’n v. Howard, Civ.App., 
61 SW.2d 546, affirmed Howard v. 
Commonwealth Building & Loan 
Ass’n, 94 S.W.2d 144, 127 Tex. 365 
—Carter v. Barnes, Civ.App., 16 

S. W.2d 136, reversed on other 
grounds, Com.App., 25 S.W.2d 606 
—^Wilson V. Beck, Civ.App., 286 S. 
W. 315—Peavy v. Smith, Civ.App., 
250 S.W. 197. 

31 C.J. p 59 note 37 [a], p 81 note 47. 
Trustee 

Spouse in whose name legal title is 
conveyed holds as the other’s trus¬ 
tee.—Carter V. Barnes, Tex.Civ.App., 
16 S.W.2d 136, reversed on other 
grounds, Com.App., 25 S.W.2d 606. 

43. Tex.—Moye v. Goolsbee, Civ. 
App., 124 S.W.2d 925, error re¬ 
fused. 


The community interest of hus¬ 
band and wife in land for which hus¬ 
band had given vendor’s lien notes 
was an equitable interest in execu¬ 
tory contract under which husband 
and wife might have acquired out¬ 
standing title by paying purchase- 
price notes.—Myers v. Crenshaw, 
Civ.App., 116 S.W.2d 1125, affirmed 
137 S.W.2d 7, 134 Tex. 500. 

44. Tex.—Moye v. Goolsbee, Civ. 

App., 124 S.W.2d 925, error refused 

—Myers v. Crenshaw, Civ.App., 

116 S.W.2d 1125, affirmed 137 S. 

W.2d 7, 134 Tex. 500. 

Incompetency of wife as affecting 
rights 

(1) Fact that wife .-of deceased 
purchaser was mentally incompetent 
at time of default in payment of 
vendor’s hen notes and rescission of 
contract by vendor following death 
of purchaser did not increase rights, 
if any, of wife in property.—Moye v. 
Goolsbee, Tex. Civ. App., 124 S.W. 2d 
925, error refused. 

(2) Right of vendor to rescind sale 
as against incompetent wife of pur¬ 
chaser could not be defeated by con¬ 
tention that vendor could not rescind 
sale without notice of intention to 
do so, and that it would be inequita¬ 
ble to permit rescission as against 
wife.—Moye v. Goolsbee, supra. 

45. Cal.—McAlvay v. Consumers’ 

Salt Co., 297 P. 135, 112 Cal.App. 

383. 

31 C.J. P 81 note 51. 

As trustee 

Where property has been acquired 
at a time when under the law the 
husband was the sole owner of com¬ 
munity property, no question of 
holding in trust arises from the mere 
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acquisition in the name of the wife. 
It is only where a deed expressly 
conveys property to the wife as her 
separate property that wife takes le¬ 
gal title in trust for the community, 
where the consideration is paid from 
community funds.—^^Villiamson v. 
Kinney, 125 P.2d 920, 52 Cal.App.2d 
98—Mitchell v. Moses, 117 P. 6S5, 16 
Cal.App. 594. 

Effect of interests as affected by 
subsequent legislation see supra 
subdivision b of this section. 

46. La.—Packwood’s Succession, 9 
Rob. 438, 41 Am.D. 341. 

Okl.—Edwards v. Edwards, 233 P. 
477, 108 Okl. 93. 

47. Tex.—^White v. Hebberd, Civ. 
App., 89 S.W.2d 482. 

31 C.J. p 81 notes 53, 55. 

Possibility of inheritauce as affect¬ 
ing interest 

A husband has no present “vested 
interest” in his wife’s separate prop¬ 
erty by reason of the fact that, in 
case she should die intestate, the 
property owned by her at time of her 
death would pass to him by law of 
descent.—Christiansen v. Department 
of Social Security, 131 P.2d 189, 15 
Wash.2d 465. 

48. Tex.—Magnolia Petroleum Co. v. 
Still, Civ.App., 163 S.W.2d 268. 

31 C.J. p 81 note 56. 

49. Cal.—Peck v. Vandenberg, '30 
Cal. 11. 

31 C.J. p 81 note 57. 

50. Tex.—Foster v. Christensen, 
Com.App., 67 S.W.2d 246, reversing, 
Civ.App., 42 S.W.2d 460. 

51. Tex.—Magnolia Petroleum Co. v. 
Still, Civ.App., 163 S.W. 2d 268. 
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choate right,*52 her capacity in this connection is 
as complete and perfect as that of her husband,®^ 
and the quality of her title is not affected by any 
right of control and management that the husband 
may have,^^ or by limitations requiring his consent 
to, or joinder in, conveyances by her.^5 wife 

may make an acquisition of separate property by 
purchase either for cash or on credit56 The hus¬ 
band’s right in his separate property is as sacred as 
the right of husband and wife in their community 

property. 5 7 

One spouse cannot acquire any interest in the 
issues and fruits of the separate property of the 
other by work and effort in the production there- 
of.5S 

§ 504. -Property Partly Community and 

Partly Separate 

The community and separate estates may have un¬ 
divided interests in the same property. 

The community and the separate estate of one of 
the spouses may have undivided interests in the 
same property.59 

§ 505. Management and Control of Property 

The rules relative to the right of management 


41 C.J.s, 

and control of property fire dependent on the char¬ 
acter of the property as community, separate, or 
partly community and partly separate, and hence 
they are discussed infra §§ 506-508 under headings 
signifying the character of property concerned. 

Examine Pocket Parts for later cases, 

§ 506. - Community Property 

a. In general 

b. Effect of physical or mental disability 

of either spouse 

c. Effect of abandonment of wife by hus¬ 

band 

d. Particular acts as within power of 

management and control 

e. Remedies for improper acts by hus¬ 

band 

a. In G^eneral 

As head and master of the community the husband 
has the general management and control of all the com¬ 
munity property; but he must act for the benefit of the 
community and not in fraud of his wife. 

The husband is the head and master of the com¬ 
munity.®® As such he has the general management 
and control of all the property of the community, 


52, Tex.—^Foster v. Christensen, 

Com.App., 67 S.W.2d 246, reversing-, 
Civ.App., 42 S.W.2d 460. 

53. Tex,—^Arnold v, Leonard, 273 S. 
W. 799, 114 Tex, 535. 

31 C.J. p 81 note 58, p 21 note 7 [a]. 
54;. Cal.—In re Nelson’s Estate, 286 
P. 439, 104 Cal.App. 613. 

31 C.J. p 81 note 59. 

55. Cal.—Ingoldsby v. Juan, 12 Cal. 
564. 

55, Tex.—^Larson v. Sterling Mut. 
Life Ins. Co., Civ.A-pp., 153 S.W.2d 
177, error dismissed. 

Acq.ai8itioxL of stock 

A wife may acquire stock in a. 
corporation by purchase, gift, de¬ 
scent, or devise.—^Larson v. Sterling 
Mut. Life Ins. Co., supra. 

57. N.M.—^Katson v. Katson, 89 P. 
2d •52‘4, 43 N.M. 214. 

58. Cal.—^Lewis v. Johns, 24 Cal. 
98, 85 Am.D. 49. 

31 C.J. p 31 note 67. 

59. Idaho.—Northwestern & P. Hy- 
potheek Bank v. Rauch, 61 P. 516, 
7 Idaho 152. 

31 C.J. p 81 note 61. 

Effect of recitals of joint tenancy in 
deeds or conveyances see supra § 
492. 

Property purchased with community 
and separate funds see supra § 484. 
ea U.S.—De Lappe v. Commissioner 
of Internal Revenue, C.C.A.La,, 113 
F.2d 48. 


Ariz.—City of Phoenix v. State ex rel. 
Harless, 137 P.2d 783, 785, quoting 
Corpus Juris—^Pee v. Arizona State 
Tax Commission, 98 P.2d 467, 55 
Ariz. 67—^Pendleton v. Brown, '221 
P. 213, 25 Ariz. 604. 

La.—Carter v. Mintz & Goldblum, 
App., 8 So.2d 709—Sandifer v. 
Sandifer’s Heirs, App., 195 So. 118 
—Burns v. De Bakey, App., 186 So. 
374. 

N.M.—Baca v. Village of Belen, 240 
P, 803, 30 N.M. 541. 

Tex.—Dallas Plumbing Co. v. Har¬ 
rington, Civ.App., 275 S.W. 190. 

31 C.J. p 82 note 62. 

61. U.S.—Jones v. Weaver, C.C.A. 
Ariz., 123 F.2d 403—Johnson v. 
Commissioner of Internal Revenue, 
C.C.A., 38 F.2d 952—Best v. Tur¬ 
ner, C.C.A.Tex., '67 F.2d 786, 90 A. 
L.R. 1293, affirming, D.C., 1 F. 
Supp. 461, and followed in, C.C.A., 
Best V. Camp, 67 F.2d 788—Hannah 
V. Swift, C.C.A.Cal., 61 P.2d 307. 
Ariz.—City of Phoenix v. State ex 
rel. Harless, 137 P.2d 783, 785, 
quoting Corpus Juris —Greer v. 
Goesling, 97 P.2d 218, 54 Ariz. 488 
—Pendleton v. Brown? 221 P. -213, 
*25 Ariz. 604. 

Cal.—Grolemund v. Cafferata, 111 P. 
2d 641, 17 Cal.2d 679, certiorari 
denied Grolemund y. Caferata, 62 
S.Ct. 87, 314 U.S. *612, 86 L.Ed. 492 
—Sanderson v. Niemann, 110 P.2d 
1025, 17 Cal.2d 563, prior opinion, 
App., 100 P.2d 508—^People v. One 
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1939 La Salle 8 Touring Sedan, En¬ 
gine No. 2301026, 115 P.2d 39, 45 
Cal. App. 2d 709—In re McNutt’s 
Estate, 98 P.2d 253, 36 Cal.App. 
2d 5'42—La Rosa v. Glaze, 63 P.2d 
1181, 18 Cal.App.2d 354. 

D.C.—Herder v. Helvering, 106 F.2d 
153, 70 App.D.C. 287, certiorari de¬ 
nied 60 S.Ct. 262, 308 U.S. 617, 84 

L. Ed. 515, and rehearing denied 60 
S.Ct. '377, 308 U.S. 639, 84 L.Ed. 
530. 

Idaho.—Radermacher v. Daniels, 183 
P.2d 713—Swager v. Peterson, 291 
P. 1049, 49 Idaho 785. 

La.—Smith v. Routon, App., ISl So. 
684. 

N.M.—McClendon v. Dean, 117 P.2d 
250, 45 N.M. 496—Fidel v. Venner, 
289 P. 803, 35 N.M. 45—Baca v. 
Village of Belen, -240 P. 803, 30 N. 

M. 541. 

Tex.—^Weir v. King, Civ.App., 166 S. 
W.2d 187—Locke v. Locke, Civ. 
App., 143 S.W.2d 637—Dixie Motor 
Coach Corporation v. Watson, Civ, 
App., 138 S.W.2d 314—^McJunkin v. 
Republic Nat. Bank of Dallas, Civ. 
App., 131 S.W.2d 1085, error dis¬ 
missed, judgment correct—^Atkins 
V. Dodds, Civ.App., 121 S.W.2d 
1010, error dismissed by agreement 
—Rankin v. Kerrville Bus Co., Civ. 
App., 115 S.W.2d 997, error dis¬ 
missed—Dallas Plumbing Co. v. 
Harrington, Civ.App., 275 S.W. 190 
—Moore v. Wooten, Civ.App., 265 
S.W, 210, reversed on other 
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whether personal®^ or real,®^ and whether stand¬ 
ing in his name®^ or in that of his wife,^nd he 
is entitled to the possession of all the community 
property.®® His right to management and control 
does not depend on delivery of the property to 
him,®*^ and the right is not impaired by possession 
of the wife.®® 

The husband acts in a representative capacity as 
the agent of the community®® or of his wife,*^® and 
in a restricted sense he is a trustee for his wife as 
to the community property.He must act in good 
faith for the benefit of the community and not in 
fraud of his wife,and as long as he does so his 


§ 506 

power or authority is complete or absolute,and he 
is accorded a wide discretion.*^^ As a general, but 
not an absolute, rule the husband’s control by vir¬ 
tue of his being the head of the community, as dis¬ 
tinguished from the right which passes to him on 
the wife’s death, is coterminous with the marriage 
relation;'^® it continues even though divorce pro¬ 
ceedings have been instituted,*^® and it exists as to 
property within the state, although the husband and 
wife remove into another state.^ 

The husband’s power as manager of the com¬ 
munity is controlled strictly by his statutory author¬ 
ity.*^® Where it is held that the husband’s power 


grounds, Com.App., 280 S.W. 742, 
rehearing’ denied 283 S.W. 153. 
Wash.—Gabrielson v. Swinburne, 51 
P.2d 368, 184 Wash. 242—^American 
Savings & Loan Ass’n y. Sawicki, 
273 P. 530, 150 Wash. 436, modified 
on other grounds 275 P. 717, 150 
Wash. 436. 

31 C.J. p S2 note <3. 

In a sociedad de gananciales under 
Cuban law the husband has the en¬ 
tire management of the property.— 
Sanchez v. Bowers, C.C.A.N.Y., 70 P. 
2d 715, reversing, D.C., 57 P.2d 324. 

62. Cal.—Frost v. Mighetto, 71 P.2d 
932, 22 Cal.App.2d 612. 

Wash.—In re McCoy's Estate, 63 P. 

2d 522, 189 Wash. 103. 

31 C.J. p 82 note 64. 

Proceeds of sale of realty 

The husband has exclusive control 
of the proceeds of a sale of commu¬ 
nity real estate.—Pendleton v. 
Brown. 221 P. 213, 25 Ariz. 60'4. 

63. Cal.—Jack v. Wong Shee, 92 P. 
2d 449, 33 Cal.App.2d 402. 

31 C.J. p 83 note 65. 

64. La.—Boyer's Succession, 36 La. 
Ann. 506. 

65. La.—James' Succession, 86 So. 
403, 147 La. 944. 

31 C.J. p S3 note 67. 

Business 

The husband of woman granted li¬ 
censes to engage in produce dealer 
and broker businesses, not constitut¬ 
ing her separate property, would 
have complete management and con¬ 
trol thereof, subject only to statu¬ 
tory restrictions on disposition 
thereof.—Mosesian v. Parker, 112 P. 
2d 705, 44 Cal.App.2d 544. 

Nominal title as affecting character 
of property see supra §§ 471, 491. 

68. Cal.—In re Dargie's Estate, 177 
P. 165, 179 Cal. 418—Security-First 
Nat. Bank of Los Angeles v. Stack, 
90 P.2d 337, 32 Cal.App.2d 586— 
In re Sayre’s Estate, 300 P. 833, 
114 Cal.App. 649—In re Wyss’ Es¬ 
tate, 297 P. 100, 112 Cal.App. 487. 

17. Tex.—Scott v. Scott, Civ.App., 
170 S.W. 273. 

41 C.J.S.-68 


68. Cal.—Salveter v. Salveter, 26 P. 

2d 836, 135 Cal.App. 238. 

31 C.J. p S3 note S4. 

63. U.S.—De Lappe v. Commissioner 
of Internal Revenue, C.C.A.La, 113 
F.2d 48. 

Ariz.—Fee v. Arizona State Tax Com¬ 
mission, 98 P.2d '467, 55 Ariz. 67— 
Donn V. Kunz, 79 P.2d 965, 52 Ariz. 
219. 

N.M.—Baca v. Village of Belen, 240 
P. 803, 30 N.M. 541. 

Tex.—Scott V. Scott, Civ.App., 170 S. 
W. 273. 

Wash.—Page v. Prudential Life Ins. 
Co. of America, 120 P.2d 527, 12 
Wash.2d 101—Catlin v. Mills, 247 
P. 1013, 140 Wash. 1, 47 A.L.R. 
545. 

Exclusive agent 

During coverture the husband is 
the exclusive agent and representa¬ 
tive of the community.—Bristol v. 
Moser, 99 P.2d 706, 55 Ariz. 185. 

73. Tex.—Atkins v. Dodds, Civ.App., 
121 S.W.2d lOlO, error dismissed 
by agreement. 

71. Tex,—^Arnold v. Leonard, 273 S. 
W. 799, 114 Tex. 535—Weir v. King, 
Civ.App., 166 S,W.2d 187—Keller v. 
Keller, Civ.App., 122 S.W.2d 270, 
modified on other grounds 141 S. 
W.2d 308, 135 Tex. 260. 

72. Ariz.—Greer v. Groesling, 97 P. 
2d 218, 54 Ariz. 488—Coe v. Win¬ 
chester, 33 P.2d 286, 43 Ariz. 500. 

Tex.—Weir v. King, Civ.App., 166 S. 
W.2d 187—Keller v. Keller, Civ. 
App., 122 S.W.2d 270, modified on 
other grounds 141 S.W.2d 308, 135 
Tex. 260. 

Wash.—Hanley v. Most, 115 P.2d 
933, 9 Wash.2d 429. 

73. U.S.—Citizens’ Nat. Bank at 
Brownwood v. Turner, D.C.Tex., 14 
F.Supp. 495, affirmed, C.C.A., 89 F. 
2d 600. 

Tex.—Locke v. Locke, Civ.App., 143 
S.W.2d 637—Coleman v. Coleman, 
Civ.App., 293 S.W. 695—^Dunn v. 
Vinyard, Civ.App., 234 S.W. 99, 
modified on other grounds. Com. 
App., 251 S.W. 1043. 

Wash.—Hanley v. Most, 115 P.2d 933, 
9 Wash.2d 429. 
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Sisagreexaent between husband and 
wife 

Where husband and wife disagree 
on a matter involving management 
of community property, husband's 
decision is controlling.—Hanley v. 
Most, supra. 

74. Wash.—In re Coffey’s Estate, 81 
P.2d 2S3, 195 Wash. 379. 

Detrimental acts by husband 

That a particular transaction is to 
the detriment of the community does 
not determine whether the husband 
has acted within the scope of his au¬ 
thority but the test is whether the 
husband has acted for the communi¬ 
ty and in the community interest.— 
Hanley v. Most, 115 P.2d 933, 9 
Wash.2d '429. 

75, Cal.—Chance v. Kobsted, 226 P. 
632, 66 Cal.App. 4J4. 

31 C.J. p 83 note 92. 

Control of property after death of' 
one spouse see infra § 562. 

Effect of: 

Abandonment see infra subdivision 
c of this section. 

Physical or mental disability see 
infra subdivision b of this sec¬ 
tion. 

70. Cal.—Cohan v. Shibley, App., 
289 P. 169—Chance v. Kobsted, 226 
P. 632, 66 Cal.App. 434. 

Idaho.—Bedal v. Sake, 77 P. 638, 10 
Idaho 270, 66 L.R.A. 60. 

77. La,—Packvirood’s Succession, 9 
Rob. 438, 41 Am.D. 341. 

78. Wash.—Occidental Life Ins. Co. 
V. Powers, 74 P.2d 27, 192 Wash. 
475, 114 A.L.R. 531—Sun Life As- 
sur. Co. of Canada v. Outler, 20 P. 
2d 1110, 172 Wash. 540. 

The California statute enacted in 
1927 defining interests of spouses in 
community property did not change 
existing rule vesting in husband the 
entire management and control of 
community property, in view of ex¬ 
press recognition in the statute of 
existing statutory provisions giving 
management and control to husband. 
—Grolemund v. Cafferata, 111 P.2d 
641, 17 Cal.2d 679, certiorari denied 
Grolemund v. Caferata, 62 S.Ct. 87,, 
i 314 U.S. 612, 86 L.Ed. 492. 
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and control over the community property is not pro¬ 
prietary but merely in the nature of a statutory 
power of attorney, it is also held that it is compe¬ 
tent for the legislature to curtail it or take it 
away 'p but where the husband’s control is held to 
be proprietary it cannot thus be limited or destroy¬ 
ed by retrospective legislation so as to affect prop¬ 
erty previously acquired.^^^ A statute limiting the 
absolute power of disposition formerly possessed 
by the husband does not thereby deprive him of the 
management and control of community property.^i 

The management and control of a homestead 
constituting community property is considered in 
Homesteads § 92. 

Mamgement and control hy wi.fe. Except to 
the extent that the rule has been modified by stat¬ 
ute, and except in so far as the wife’s consent to 
or joinder in her husband’s dispositions of com¬ 
munity property, is necessary, as discussed infra § 
532, the wife generally has no power of control or 
management of community property,^^ whether per- 
sonais^ or real ;S5 and she cannot sell or mortgage 
it, or give it away, as discussed infra §§ 532-534, 
nor can she contract community debts, as stated in¬ 
fra § 517. However, where the wife purchases 
property with community funds and the seller has 
no knowledge that the funds paid belong to the com¬ 
munity, the money becomes the property of the sell- I 
er and the husband cannot recover the money | 


paid.86 Where the wife collects money due the 
community she acts as agent of her husband, and 
she holds the money in trust subject to his orrlpr 
and disposition.S7 

b. Effect of Physical or Mental Disability of 
Either Spouse 

The right to management and control of community 
property may be affected by mental disability of a spouse 
under statutes so providing. The physical disability of 
the husband does not, in the absence of statute, const! 
tute the wife the agent for the community. 

In case of insanity of the husband or wife the 
control and management of the community prop¬ 
erty passes, in some jurisdictions by statute, to the 
other.88 Thus such control and management may, 
on the husband’s becoming insane, fall on the 
wife,89 and in case of the wife’s insanity the hus¬ 
band’s control is continued. 90 However, the fact 
that the husband is physically disabled and the wife 
becomes the head of the family does not, in the ab¬ 
sence of statute, impliedly constitute the wife his 
agent for the community.9l 

c. Effect of Abandonment of Wife by Husband 

By abandonment of his wife, the husband loses his 
exclusive right to control community property. 

When a husband repudiates his duties as a hus¬ 
band and abandons his wife, he loses his exclusive 
right to control community property.92 Under such 

88. Tex.—Schwartz v. West, 84 S. 
W. 282, 37 Tex.Civ.App. 136. 

89. Tex.—Lee v. Hall Music Co., 35 
S.W.2d 685, reversing, Civ.App., 1 S. 
W.2d 932—Ulmer v. John Hancock 
Mut. Life Ins. Co., Civ.App., 161 
S.W.2d 862, error’ refused. 

31 C.J. p 83 note 95. 

90. Tex.—Schwartz v. West, 84 S. 
W. 2S2, 37 Tex.Civ.App. 136. 

31 C.J. p 83 note 96. 

Administration by probate court 
Since a husband has full control 
over the community estate during 
his lifetime, a wife, who is mental¬ 
ly incompetent, has no interest in 
such property, while her husband is 
living, which is subject to adminis¬ 
tration in the probate court.—^Daugh¬ 
erty V. Cooley, Tex.Civ.App., 234 S. 
W. 906. 

Guardian of an insane wife cannot 
take over the management and con¬ 
trol of community property because 
under the statute such management 
and control are given to the husband. 

—Merriman v. Patrick, 174 P. 641, 
103 Wash. 442. 

91- Wash.—Page v. Prudential Life 
Ins. Co. of America, 120 P.2d 527. 
92. Tex.—Taylor v. Catalon, Civ. 
App., 155 S.W.2d 965, reversed on 
other grounds 166 S.W.2d 105, 140 


79. Tex.—Arnold v. Leonard, 273 S. 
W. 799, 114 Tex. 535. 

31 C.J. p 83 note 88. 

80. Cal.—Ososke v. Kalinowsky, 285 
P. 318, 209 Cal. 45—Spreckels v. 
Spreckels, 48 P. 228, 116 Cal. 339, 58 
Am.S.R. 170, 36 L.R.A. 497. 

81. N.M.—Baca v. Village of Belen, 
240 P. 803, 30 N.M. 541. 

82. Implied capacity to execute 
power granted 

A statute which expressly author¬ 
izes a married woman to manage 
certain classes of community prop¬ 
erty, by implication vests her with 
legal capacity to execute the power 
granted.—John F. Grant Lumber Co. 
V. Jones, 164 S.W.2d 1019, 139 Tex.' 
647, affirming, Civ.App., 151 S.W2d 
944. 

83. Ariz.—Bristol v. Moser, 99 p.2d 
706, 55 Ariz. 1S5. 

31 C.J. p S3 note 75. 

Lig.iiidation of property 

Under the Spanish law the wife is 
not entitled to secure the liquidation 
of conjugal property or to obtain her 
part of the conjugal profits until the 
marriage has been dissolved.—Das- 
las Garrosi v. Garrosi, 1 Puerto Rico 
Fed. 230—Catalan v. Uriarte, 1 De- 
cisiones de Puerto Rico 237. 


84. Nev.—Travers v. Barrett, 97 P. 

126, 30 Nev. 402. 

31 C.J. p 83 note 76. 

Community funds 
Wife could not purchase realty 
with community funds without hus¬ 
band’s authorization.—^Hellberg v. 
Hyland, 122 So. 593, 168 La. 493. 
Property in home 

(1) The wife does not control the 
property in the home even in the 
husband’s absence.—Luthy v. Philip 
Werlein Co., 112 So. 709, 163 La. 752 
—Carter v. Mintz & Goldblum, La. 
App., 8 So.2d 709. 

(2) Thus a wife’s release of fur¬ 
niture to seller in husband's absence, 
even if done voluntarily, would not 
exempt seller from responsibility in 
damages for illegal conversion of 
furniture purchased by husband.— 
Carter v. Mintz & Goldblum, supra. 

85. Cal.—First Nat. Bank of Oak¬ 
dale V. Brashear, 253 P. 143 200 
Cal. 389. 

Idaho.—Northwestern & p. Hy- 

potheek Bank v. Rauch, 61 P. 516 7 
Idaho 152. 

86. Tex.—Larson v. Sterling Mut. 
Life Ins. Co., Civ.App., 153 S.W.2d 
177, error dismissed. 

87. Cal.—Salve ter v. Salveter, 26 P. 
2d 836, 136 Cal.App. 238. 
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circumstances the wife has a limited power of man- 
acrement and control to the extent necessary for 
her support and for the preservation of the com- 
munity property.s* 

d. Particular Acts as within Power of Manage¬ 
ment and Control 

In the exercise of his controi and management the 
husband has the general power to contract for the com¬ 
munity, to enforce and protect community rights, to re¬ 
lease or abandon claims or rights, and similar powers. 

In the exercise of his control and management 
the husband has the general power to contract for 
the corfimunity,94 to delegate authority to collect 
money due the community,to enforce^® and to 
protect^^ community rights, to dispose of the in¬ 
come from his labor,9 8 to withdraw community 
funds on deposit in his name,99 to buy^ or to loan^ 
personalty, to refinance an indebtedness,^ and to 


§ 506 

pay taxes due on community property.^ The hus¬ 
band may enter into an agreement fixing the bound¬ 
ary line between community property and adjacent 
land,® and even if the wife’s consent thereto should 
be necessary, she cannot attack the agreement aft¬ 
er she has acquiesced therein for a period of time 
in excess of that required for the acquisition of 
title by adverse possession.® 

The right to contract community debts is con¬ 
sidered infra §§ 517-524. The right to sell, encum¬ 
ber, or give away community property is considered 
infra §§ 531-534. The right to designate a person 
other than the wife as beneficiary in a life insur¬ 
ance policy is considered infra § 534. 

Release or abandonment of claims or rights. In 
the exercise of his right of management and con¬ 
trol, the husband, provided he acts in good faith 


Tex. 38—Lamar & Smith v. Stroud, 
Civ.App., 5 S.W.2d 824, error dis¬ 
missed. 

Wash.— Wampler v. Beinert, 216 P. 

S55, 125 Wash. 494. 

93. Tex.—Ulmer v. John Hancock 
IMut. Life Ins. Co., Civ.App., 161 
S,W.2d 862, error refused—Taylor 

V, Catalon, Civ.App., 155 S.W.2d 
965, reversed on other grounds 166 
S.W.2d 102, 140 Tex, 38—^Webster 
v! Isbell, Civ.App., 71 S.W.2d 342, 
reversed on other grounds 100 S. 

W. 2d 35'0, 128 Tex. 626. 

31 C.J. p 83 note 97, p 8'4 note 98. 
Bight to possession 
Under such circumstances the wife 
may take possession of the commu¬ 
nity property.—Marston v. Rue, 159 
P. Ill, 92 Wash. 129. 

Imprisonment of husband 

The husband’s confinement in pris¬ 
on under sentence is equivalent to an 
abandonment of the wife.—Slator v. 
Neal, 64 Tex. '222—Ulmer v. John 
Hancock Mut. Life Ins. Co., Tex.Civ. 
App., 161 S.W.2d 862, error refused. 
Reason for rule 

(1) “This is not because the ex¬ 
clusive right to dispose of the prop¬ 
erty had been transferred and vested 
in the wife on account of the hus¬ 
band’s desertion and non-support, 
but because the conduct and default 
of the husband and the necessities of 
the situation had forced her to as¬ 
sume the responsibilities and dis¬ 
charge the duties incident to the 
maintenance of herself and family.*’ 
—King V. King, 91 S.W. 633, *635, 41 
Tex.Civ.App. 473. 

(2) The rule that a wife who has 
been permanently abandoned by her 
husband has power to manage and 
control community property is based 
on the theory that a husband can¬ 
not by his neglect deprive his wife 
of benefits of property in which she 


has an equal interest with him.— 
Taylor v. Citalon, Civ.App., 155 S.W. 
2d 965, reversed on other grounds 
166 S.W.2d 102, 140 Tex. 38—Lamar 
& Smith V. Stroud, Tex.Civ.App., 5 
S.W.2d 824, error dismissed. 

Power to contract see infra § 517. 
Right to sell see infra § 532. 

Right to sue see infra § 541. 

94. Tex.—Southern Home Bldg. Co. 
V. Wimbish, Civ.App., 112 S.W.2d 
211 . 

Wash.—Page v. Prudential Life Ins. 
Co. of America, 120 P.2d 527, 12 
Wash.2d 101. 

Contract for insurance covering 
community property was properly 
entered into with husband as head 
and master of community.—Robin¬ 
son V. Piioenix Assur. Co., La.App., 
150 So. 317. 

Agreement with partner concerning 
life insurance 

Agency of husband over communi¬ 
ty personal property empowered him 
to make contract with partner pro¬ 
viding that each should subscribe 
to life insurance and pay for it from 
partnership assets and, on death of 
one, survivor should take over oth¬ 
er’s interest in business and wife or 
heirs of deceased should receive in¬ 
surance.—Coe V. Winchester, 33 P. 
2d 286, 43 Ariz. 500. 

Power to create trust 

Husband was authorized to create 
a trust in a fire insurance policy, 
taken out in the name of himself 
and his wife to cover a dwelling 
house being erected by them, for 
benefit of persons furnishing labor 
and material in the erection of the 
house.—McClendon v. Dean, 117 P.2d 
250, 45 N.M. 496. 

95. Tex.—Rhine v. Blake, 59 Tex. 
■240. 

9Q. Cal.—Sanderson v. Niemann, 110 
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P.2d 1025, 17 Cal.2d 563, prior 

opinion, App., 100 P.2d 508. 

31 C.J. p 83 note So. 

Right to sue see infra § 541. 

97. Cal.—Heney v. Sargent, 54 Cal. 
396. 

31 C.J. p 83 note 86. 

Defense of actions against communi¬ 
ty see infra § 546. 

S8. U.S.—Zemurray v. U. S., 64 Ct. 
Cl. 657, certiorari denied 49 S.Ct. 
8, 278 U.S. 600, 73 L.Bd. 529. 

99. Wash.—American Savings & 

Loan Ass'n v, Sawicki, *273 P. 530, 
150 Wash. 436, modified on other 
grounds 275 P. 717, 150 Wash. 436. 

1. Wash.—Page v. Prudential Life 
Ins. Co. of America, 120 P.2d 527, 
12 Wash.2d 101. 

2. i;oan of automobile, which was 
community property of plaintiff and 
husband, by plaintiff's husband to a 
family friend for her personal er¬ 
rand, was held to pass control of the 
automobile to the friend for time be¬ 
ing, even to exclusion of plaintiff 
who rode in the automobile at 
friend’s invitation, since the auto¬ 
mobile, as community property, was 
under exclusive control of husband. 
—Collier v. Rives, Tex.Civ.App., 103 
S.W.2d 830. 

3. Tex.—Southern Home Bldg. Co, 
V. Wimbish, Civ.App., 112 S.W.2d 
211 . 

4. N.M.—Baca v. Village of Belen, 
240 P. 803, 30 N.M. 541. 

5. Tex.—Moreno v. Salazar, Civ. 
App.. 116 S.W. 391. 

6. Ariz.—Cook v. Stevens, 77 P.2d 
1100, 51 Ariz. 467. 

Coverture as affecting limitations of 
actions is considered in the title 
Limitations of Actions §§ 222-234, 
see also 37 C.J. p 1010 note 44 et 
seq. 
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with respect to the rights of his wife,^ may release 
obligations owed to the community,® remit a por¬ 
tion of a judgment for the taking of community 
property for public use,® relinquish premises^® or 
abandon interests!^ held under a lease, surrender 
insurance policies on his life for their cash surren¬ 
der value,i2 subordinate his vendor’s lien to anoth¬ 
er lien,i® and may surrender his vendee’s rights to 
land in return for cancellation of the purchase- 
money notes.i* However, it has been held that 
without the joinder of his wife the husband cannot 
release a mortgage on land,i5 or release vendee’s 
Tights under a contract of purchase after valuable 
improvements have been placed on the land.i® The 
husband cannot release or relinquish the wife’s 
claim for damages for personal injuries to her 
where by statute he has no right alone to sue there¬ 
for, or where, because of his desertion, the wife 
alone has the right to sue.^® 

e. Remedies for Improper Acts by Husband 

Ths wife may resort to appropriate Judicial remedies 
to safeguard the community property against the hus- 
oand s inconsiderate and fraudulent acts. 

The wife during marriage may resort to appro¬ 
priate judicial remedies to safeguard the communi¬ 
ty property against the husband’s inconsiderate and 
fraudulent acts.i® The court of equity will afford 
appropriate relief,®® and the husband may be re¬ 
strained from engaging in transactions involving 
community property which are clearly inimical to 
the economic welfare of the community.®! 

§ 507. -- Separate Property 

a. Of husband 

b. Of wife 


41 C.J.S. 


a. Of Husband 


7. Release in fraud of wife 
Release by husband, in fraud of 
wife’s rights, of cause of action for 
statutory penalty for collection of 
usurious interest was held ineffective 
to release his wife’s rights but effec¬ 
tive to release his interest in claim. 
—Motor Finance Co. v. Younger 
Tex.Civ.App., 71 S.W.2d 948. 

a Wash.—Shannon v. Prall 196 P 
635, 115 Wash. 106. 

9. Tex.—Travis County v. Trogdon 
Civ.App., 29 S.W. 405. 

10. Wash.—Gabrielson v. Swin¬ 

burne, 51 P.2d 36S, 184 Wash. 242. 

11. Cal.—First Xat. Bank of Oak¬ 

dale V. Brashear, 253 P 143 ono 
Cal. 389. ' ’ 

12. Wash.—Page v. Prudential Life 

Ins. Co. of America, 120 P.2d 527 
12 Wash.2d 101. ’ 

13. ^ Tex. ^Williams v. Corpus Chris- 
S.W.2d 'o6» error refused. 


The husband has the right of full control and rr,, 
agement of his own separate property. 

Since the husband is the manager of the com- 
munity property, as considered supra § 506, a for 
tiori he^ has the right of full control and mana<^e- 
ment of his own separate property .22 

Where the husband abandons the mfe, it hai 
been held that she has the right in such a case to 
assume the management of his separate property at 
least to the extent necessary to its use and occupa¬ 
tion as a home and its preservation.®® Under an 
express statute providing that neither the husband 
nor the wife can be excluded from the other’s 
dwelling, the wife cannot be excluded from the 
home although the husband has the right of pos¬ 
session under a purchase contract made before mar- 

riage.24 

b. Of Wife 

(1) In general 

(2) Dotal and paraphernal property 
(1) In General 

As a general rule the wife has the right to the man- 
agement and control of her separate property subject In 
some instances to limitations on her power to contract or 
alienate the property. 

Originally in some of the community property 
states, the husband, as the manager of the commu¬ 
nity, had the management and control of the wife’s 
separate property ;25 but under subsequent statutes 
the right to the management and control of her 
separate property is now conferred on the wife,®® 
at least with respect to her paraphernal property, 


14. Tex.—Cadwallader v. Lovece, 29 
S.W. 666, 917, 10 Tex.Civ.App. 1. 

16. Puerto Rico.—^Diaz v. Registrar 
of Property, 9 Puerto Rico 169. 

Wash,—Zeimantz v. Blake 80 
P. 822, 39 Wash. 6. 

17. Cal.—Wetzstein v. Thomasson 
93 P.2d 1028, 34 Cal.App.2d 554. 

18. Wash.—^Wampler v. Bemert 216 
P. 855, 125 Wash. 494. 

19 . Cal.—Johnson v. National Sure¬ 
ty Co., 5 P.2d 39, 118 Cal.App. 227. 

20. Tex.—Weir v. King, Civ.App., 
166 S.W.3d 187. 

21. Wash. In re Coifey’s Estate '81 
P.2d 283, 195 Wash. 379. 

22. La. Gee v. Thompson, 6 So. 
548, 41 La.Ann. 348. 

Wash.—Powers v. Munson, 133 p 
453, 7-4 Wash. 234. 

Release of mortgage 

It is not necessary for a mortga¬ 
gee’s wife to join her husband in the 

107 /; 


execution of a valid release of the 
mortgage.—Bunger v. Pruitt, 132 P 
237. 73 Wash. 569. 

23. Tex. Cervantes v. Cervantes, 
Civ.App., 76 S.W. 790. 

24. Cal.—Vieux v. Vieux, 25l P. 
640, 80 Cal.App. 222. 

25. Tex.—Grayson County Bank v. 
Wandelohr, 146 S.W. 11S6, 105 Tex. 
226. 

31 C.J. p 84 note 12. 

Idaho.—Boise Ass’n of Credit 
Men V. Glenns Ferry Meat Co., 283 
P. 1038, 48 Idaho 600. 

Heard v. Heard, Civ.App., 272 
S.W. 501—Cromer v. Schafer, Civ. 
App., 250 S.W. 444. 

31 C.J. p 84 note 14. 

Capacity to execute po’wep granted 
Statutes expressly authorizing a 
married woman to manage her sep¬ 
arate property by implication vests 
married women with legal capacity 
to execute the power thus granted.— 
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as considered infra subdivision b (2) of this sec¬ 
tion, subject in some instances to limitations on her 
power to contract, considered infra § 517, or on her 
power to alienate or encumber the property, con¬ 
sidered infra § 537. Where the husband seeks to 
interfere with the wife’s management and control 
of her separate estate, she may apply to the court 
for an appropriate remedy.^? 

Where the rule has prevailed that the husband 
is vested with the management and control of the 
wife’s separate property, it has been held that he 
acts as her representative,^8 with general authority 
to do whatsoever may be necessary or proper in 
the course of such management and that his 
rights are in no proper sense proprietary,30 and 
his powers are largely fiduciary,31 with the attend¬ 
ant necessity of good faith.32 Under some statutes 
where the wife had just cause to apprehend that 
the husband had mismanaged or wasted her sepa¬ 
rate property or would do so, she was permitted to 
apply to the court for the appointment of a trustee 
to take charge of and manage her property.33 

Abandonment, nonsupport, or separation. Dur¬ 
ing the permanent separation of the husband and 
wife, the wife has been given the same power of 
management and control of her separate estate as 
though the marriage had been dissolved by the hus¬ 
band’s death,34 and limitations on her powers to 
alienate or encumber the property without the join¬ 
der of her husband have been consequently remov¬ 


ed, as considered infra § 537. Where the rule has 
prevailed that the husband is vested with the right 
to manage his wife’s property, his right was held 
to depend on his continuance in the discharge of 
his correlative duties,35 and if he should abandon 
his wife any right of administration of her separate 
property which otherwise he would have had would 
pass to her.36 

(2) Dotal and Paraphernal Property 

In jurisdictions in which the wife's separate property 
is classified as dotal and paraphernal, the wife has the 
right to administer personally her paraphernal property 
and the husband has the right to manage the dotal prop¬ 
erty. 

Where the civil law is more closely adhered to 
and the wife’s separate property is classified as do¬ 
tal and paraphernal, as considered supra § 469, the 
wife has the right to administer personally her par¬ 
aphernal property,37 or she may permit her hus¬ 
band to administer it,33 but the husband cannot ad¬ 
minister his wife’s paraphernal property without 
her consent.39 The wife’s right of management 
and control is confined to her paraphernal, or strict¬ 
ly separate, property, and the husband has the man¬ 
agement of the dotal, or qualifiedly separate, prop- 
erty.40 

When the wife retains administration of her par¬ 
aphernal property, she may employ her husband as 
her administrative agent without surrendering the 
control and management of her estate to him,4i or 


John F. Grant Lumber Co. v. Jones, 
164 S.W.2d 1019, 139 Tex. 647, affirm¬ 
ing*, Civ.App., 151 S.W.2d 944. 
RelincLnislimeiit of wife’s rigrhits 
Husband driving wife’s automo¬ 
bile could not release party to auto¬ 
mobile collision, so as to defeat right 
of subrogation of insurer of automo¬ 
bile.—Indemnity Co. of America v. 
Cox, Tex.Civ.App., 298 S.W. 177. 

27. Tex.—Heavd v. Heard, Civ.App., 
272 S.W. 501. 

28. Idaho.—Sencerbox v. First Nat. 
Bank, 93 P. 369, 14 Idaho 95. 

31 C.J. p 86 note 34. 

29. Tex.—Waggoner Bank & Trust 
Co. V. Warren, Civ.App., 234 S.W. 
3S7. 

31 C.J. p 86 note 35. 

Assent to transfer of corporate 
stock 

Under the general power of the 
husband to manage and control his 
wife’s separate property, he has au¬ 
thority to assent to a transfer of 
corporate stock on the books of the 
corporation where such stock has 
been transferred to him in payment 
of debts due to his wife and is sold 
by him for the purpose of paying 
such indebtedness.—South Texas 
Nat. Bank v. Texas & Louisiana 


Lumber Co., 70 S.W. 768, 30 Tex.Civ. 
App. 412. 

SO. Tex.—Heintz v. Heintz, 120 S.W. 
941, 56 Tex.Civ.App. *403—Sullivan 

V. Skinner, Civ.App., 66 S.W. 680. 

31 C.J. p 86 note 40. 

31. Tex,—Arnold v. Leonard, 273 S. 

W. 799, 114 Tex. 535. 

31 C.J. p 86 note 41. 

32. Tex.—Reagan v. Holliman, 34 
Tex. 403. 

31 C.J. p 86 note 42. 

33. Idaho.—Sencerbox v. First Nat 
Bank, 93 P. 369, 14 Idaho 95. 

34. Tex.—Waggoner Bank & Trust 
Co. V. Warren, 234 S.W. 387, 111 
Tex, 318, answers to certified ques¬ 
tions conformed to, Civ.App., 236 
S.W. 1119—Service Parts Co. v. 
Bizzell, Civ.App., 120 S.W.2d 919. 

31 C.J. p 86 note 48. 

35. Tex.—^Waggoner Bank & Trust 
Co. v. Warren, 234 S.W. 387, 111 
Tex. 318, answers to certified ques¬ 
tions conformed to, Civ.App., 236 
S.W. 1119. 

31 C.J. P 86 note 46. 

Failure to support 

Where a husband has failed to 
support his wife but asserts a claim 
to the management of her separate 

1077 


property, the court at the suit of the 
wife may grant her the right to 
manage and control her separate 
property and enjoin the husband 
from interfering therewith.—Dority 
V. Dority, 71 S.W. 950, 96 Tex. 215, 
60 L.R.A. 941. 

30. Tex.—^Dority v. Dority, supra. 

31 C.J. p 86 note 45. 

Temporary absence is insufficient. 
—Tobin V. Galvin, 49 Cal. 34. 

37. U.S.—Lynch v. Speed, C.C.A.La., 
11 F.2d 931, reversing, D.C., In re 
Lynch, 3 F.2d 82. 

La.—Latham v. Glasscock, 108 So. 
100, 160 La. 10S9. 

8 C.J. p 1150 notes 21, 22—31 C.J. p 
84 note 16. 

38. La.—In re Leeds & Co., 21 So. 
617, 49 La.Ann. 501. 

31 C.J. p 85 note 17—8 C.J. p 1151 
note 26. 

39. U.S.—^Lynch v. Speed, C.C.A.La., 
11 F.2d 931, reversing, D.C., In re 
Lynch, 3 F.2d 82. 

40. U.S.—Murphy v. McLoughlin, 
La., 247 F. 385, 159 C.C.A. 439. 

31 C.J. P 85 note 27. 

41. La.—Succession of Lanphier, 29 
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she may employ some other agent.^s The presump¬ 
tion, in the absence of a contrary showing, is that 
the property is under the husband’s administra¬ 
tion, ^3 but this presumption is rebutted by evidence 
showing the wife’s separate administration.^^ Al¬ 
though the wife has permitted her husband to ad¬ 
minister the paraphernal property, she may assert 
her right and assume control at any time during 
the existence of the community,^® without his sanc¬ 
tion or permission,46 and without suing for the 
dissolution of the community.47 Ju the exercise of 
her right of administration, the wife has the power 
to invest or reinvest her paraphernal effects,46 and 
she may compromise a law suit pending against 
her.49 

In administering the wife’s property the husband 
acts as her representative,50 and he has general au¬ 
thority to do whatsoever may be necessary or prop¬ 
er in the course of such management.51 As admin¬ 
istrator of the estate, he is more than an ordinary 
agent,5-“ and may exercise his rights and perform 
his duties through a third person as his agent.53 
His powers are largely fiduciary,54 and he has no 
right to use or apply the property for his own ben- 

efit.55 

Marriage settlements may modify or abrogate the 


C.J.s. 

^ usual rules concerning the management and control 
of the wife’s separate property,56 and thus manage- 
ment and control which the law would cast on the 
husband may be retained by the wife,57 or her 
right to assume control of her separate property 
after marriage may thus be asserted,58 or the wife 
may thus release to the husband the right of ad¬ 
ministration which otherwise she would have.59 

§ 508. - Property Partly Community and 

Partly Separate 

Where the community and the wife have undivided 
interests in the same property, the husband has controi 
at ieast to the extent of representing the community 
interest. ^ 

Where the community and the wife have undi¬ 
vided interests in the same property, the husband 
has control at least to the extent of representing 
the community interest.®® ^ 

§ 509. Mutual Claims, Credits, and Charges 

Principles of reimbursement apply to both separate 
and community estates and the determination of ques¬ 
tions as to rights of reimbursement is dependent on 
equitable principles. As far as possible the several estates 
will be regarded as separate entities and the integrity 
of each will be preserved. 

Principles of reimbursement between estates of 


So. 122, 104 La. 3S4—Simoneaux v. 
Helluin, 27 La.Ann. 183. 

31 C.J. p So note 23. 

Husband as wife’s ag^ent generally 
see infra § 512. 

42. La.—Horton v. Haralson, 58 So. 

858, 130 La. 1003—Reynolds v. 

Rowley, 2 La.Ann. 890. 

31 C.J. p 85 note 18. 

43. U.S.—Lucas V. Commissioner of 
Internal Revenue, C.C.A.La., 134 F 
2d 319. 

La.—Bank of Coushatta v. Coats, 127 
So. 587, 170 La. 163. 

31 C.J. p 85 note 19. 

44. La.—Stauffer v. Morgan, 2 So. 
98, 39 La.Ann. 632. 

31 C.J. p 85 note 20. 

45. U.S.—Lynch v. Speed, C.C.A.La., 
11 P.2d 931, reversing, D.C., In re 
Lynch, 3 P.2d 82. 

La.—Falconer v. Falconer, 120 So. 
19, 107 La. 595—Wilkinson v. Wil¬ 
kinson, 84 So. 794, 147 La. 315. 

31 C.J. p 85 note 21. 

46. La.—Dickerman v. Reagan, 2 
La.Ann. 440—Flower v. O’Connor 
8 MartN.S. 555. 

47. La.—Falconer v. Falconer 120 
So. 19, 167 La. 595, 

Demand for proceeds of property 
sold hy husband 

The wife’s demand for restitution 
of the proceeds of such portion of 
her paraphernal property as may 
have been sold by the husband, need 


not be accompanied by a demand for 
dissolution of the community.—Jenk¬ 
ins V. Maier, 42 So. 722, 118 La. 130— 
Joly V. Weber, 35 La.Ann. 806. 

Suit for separation of property see 
infra § 554. 

48. La.—Bouligny v. Fortier, 16 La. 
Ann. 209. 

49. La.—Sen tell v. Stark, 37 La. 
Ann. 679—Barron v. Sollibellos, 26 
LaAnn. 289. 

50. La.—Dayries v. Lindsly, 5'4 So. 
791, 128 La. 259—Lehman v. Cou- 
lon, 29 So. 879, 105 La. 431—West 
V. De Moss, 24 So. 325, 50 La.Ann. 
1349—In re Leeds, 21 So. 617, 49 
La.Ann. 501—Succession of Wel¬ 
don, 36 La.Ann. 851—Miltenberger 
V. Keys, 25 La.Ann. 287—^Wilcox v. 
Henderson, 9 La. Ann. 347—Rich¬ 
ard V. Blanchard, 12 Rob. 524. 

51. La.—^Wilcox V. Henderson, 9 La. 
Ann. 347—Richard v. Blanchard, 
12 Rob. 524. 

Debts due estate 

The husband may receive debts 
due the estate and payment to the 
husband discharges the debt.—Rich¬ 
ard V. Blanchard, supra. 

52. La—Reddick v. White, 15 So. 
4S7, 46 La.Ann. 1198. 

31 C.J. p 86 note 38. 

53. La.—^Wilcox v. Henderson, 9 La. , 
Ann. 347. 

54. La.—Eager v. Brown, 14 La.Ann. 
684—De Young v. De Young, 9 La. ' 
Ann. 545. 


Extinguishment of claim against es¬ 
tate 

Where pending a marriage a hus¬ 
band expends his separate funds on 
the separate property of his wife, 
and during the marriage matters take 
such a shape as to cause a claim to 
accrue in favor of the husband 
against the wife, it is his duty, on 
receiving money accruing to her from 
inheritances falling to her, to apply 
it to the extinguishment of the claim, 
and not hold the matter open as a 
claim against the wife*s succession. 
—Succession of Barrow, 43 So. 667, 
118 La. 1031. 

55. La.—Hanrahan v. Leclercq, 15 
La.Ann. 204—Gillett v. Deranco, 6' 
La.Ann. 390. 

56. U.S.—Murphy v. McLoughlin, 
La., 247 F. 385, 159 C.C.A. 439. 

31 C.J. p 85 note 29. 

57. La.—Succession of Barrow, 43 
So. 667, 118 La. 1031. 

31 C.J. p 85 note 30. 

58. La.—De Young v. De Young, 6 
La.Ann. 786. 

31 C.J. p 85 note 31. 

59. La.—Rousse v. Wheeler, 4 Rob. 
114. 

60. Idaho.—Northwestern Pacific- 
Bank v. Rauch, 61 P. 516, 7 Idaho 
152. 

Tex.—Ochoa v. Edwards, Civ.App.,, 
189 S.W. 1022, 
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spouses apply to both separate and community es- 
tates,6i and the determination of questions as to 
the rights of reimbursement is dependent on eq¬ 
uitable principles.®^ These questions usually arise 
on an accounting, settlement, or adjustment of eq¬ 
uities after dissolution, discussed infra §§ 584-588, 
but generally the dissolution is merely the occasion 
for their determination, and they are solved by ap¬ 
plication of the general principles underlying the 
community property system. The general working 
rule on which such questions are solved is that, as 
far as possible, the several estates will be regarded 
as separate entities and the integrity of each will 
be preserved,®® either by recognition of the right 
of each to specific restitution of its own proper- 
ty64 or by mutual credits and charges where such 
restitution cannot be made;®® but there can be no 
accounting for the quantum of labor, time, or tal¬ 
ent bestowed by the husband or the wife,®® or for 
the amount of their original capital withdrawn by 
either.®*^ The analogy between the community and 
a partnership fails in these respects,®® and in no 
case can an accounting between the community and 
the separate estates be safely conducted on such an 
analogy.®® Unless otherwise provided by statute, 
there can be no accounting between husband and 
wife as to the community property while the com¬ 
munity remains undissolved.'^® 

Where the commimity is indebted to both spous¬ 
es, the claims of the wife will be preferred to those 
of the husband. 

§ 510. - Claims in Favor of Particular Es¬ 

tates 

a. Community 


b. Husband’s separate estate 

c. Wife’s separate estate 

a. Community 

(1) In general 

(2) Claims growing out of management 

by husband 

(3) Maintenance and education of chil¬ 

dren and relatives 

(4) Claims as to property purchased 

with community funds 

(5) Claims arising from improvements 

on separate property 

(6) Claims arising from payment of life 

insurance premiums 

(1) In General 

The community has a claim against the separate es¬ 
tate of either spouse for expenses properly Incurred in 
behalf of such estates unless such expenses arise in the 
course of the community's use and enjoyment of the 
separate property or the benefits received by the com¬ 
munity are equal to, or greater than, its expenditures. 

The community has a claim against the separate 
estate of either spouse for expenses properly in¬ 
curred in behalf of such estate,*^® whether in course 
of the wife’s temporary management and control,'^® 
or of the husband’s regular management and con¬ 
trol of the community,or of the community and 
the wife’s separate property,*^® unless such expenses 
arise in the course of the community’s use and en¬ 
joyment of the separate property,''® or unless the 
benefits received by the community are equal to, 
or greater than, its expenditures.'^'^ Damage, con¬ 
sumption, or loss of community property in the 
course of its ordinary use does not give rise to any 
claim in favor of the community against the sepa- 


61. Tex.—^Dakan v. Dakan, S3 S.W.2d 
620, 125 Tex. 305, affirming. Civ. 
App., 52 S.W.2d 1070. 

62. Tex.—Golden v. Alexander, 171 
S.W.2d 328—Dakan v. Dakan, 83 S. 
W.2d 620, 125 Tex. 305, affirming, 
Civ.App., 52 S.W.2d 1070. 

63. Cal.—In re Turner’s Estate, 96 
P.2d 363, 365, 35 Cal.App.2d 576, 
citing Corpus Juris. 

31 C.J. p 87 note 59. 

64. Cal.—In re Turner’s Estate, 96 
P.2d 363, 35 Cal.App.2d 573. 

La.—Fletcher v. Hodges, 83 So. 194, 
145 La. 927. 

65. Cal.—In re Turner’s Estate, 96 
P.2d 363, 35 Cal.App.2d 576. 

31 C.J. p 87 note 61. 

66. La.—Bartoli v. Huguenard, 2 So. 
196, 39 La.Ann. 411, motion over¬ 
ruled 6 So. 30, 39 La.Ann. 411. 

67. La.—Bartoli v. Huguenard, su¬ 
pra. 


68. La.—Bartoli v. Huguenard, su¬ 
pra. 

69. La.—Boyer’s Succession, 36 La. 
Ann. 506. 

70. La.—Falconer v. Falconer, 120 
So, 19, 167 La. 595. 

Wash.—Daniel v. Daniel, 181 P. 215, 
106 Wash- 659. 

71. La.—Bergey v. Lahat, 36 So. 829, 
112 La. 992—Falgout v. Daspit, 6 
La.Ann. 172. 

72. Cal.—In re Turner’s Estate, 96 
P.2d 363, 365, 35 Cal.App.2d 576, 
citing Corpus Juris. 

31 C.J. p 87 note 72. 

73. Tex.—Cervantes v. Cervantes, 
Civ.App., 76 S.W. 790. 

Taxes on the husband’s separate 
property, paid from community funds 
by the wife, he having abandoned 
her, constitute a valid claim against 
such estate.—Cervantes v. Cervantes, 
supra. 


74. La.—Boyer’s Succession, 36 La. 
Ann. 506. 

75. La.—Barbet v. Roth, 16 La.Ann. 
271. 

31 C.J. p 87 note 75. 

76. La.—Boyer's Succession, 36 La. 
Ann. 506. 

31 C.J. p 87 note 76. 

77. Tex.—Golden v. Alexander. 171 
S.W.2d 328. 

Fayxneut by rents and revenues 
The community cannot assert a 
claim against the husband for the 
payment of a mortgage for which 
community funds were expended on 
property owned by a third person but 
subsequently inherited by the hus¬ 
band, where the obligation has been 
discharged by the payment to the 
community of all the rents and rev¬ 
enues from the property before its 
inheritance by the husband.—Schoeff- 
ner v. Schoeifner, 111 So. 655, 163 
La. 142. 
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rate estate.^S Where the wife has separate proper¬ 
ty, there must be satisfactory evidence to raise a 
presumption that her debts were paid out of com¬ 
munity funds.79 Where the wife collects money 
due the community, the husband is entitled to an 
accounting of all receipts and disbursements,so and 
he is entitled to have such moneys applied on his 
obligation under an order directing him to pay a 
family allowance.si 

In some jurisdictions the right of the community 
to reimbursement for expendiiures in behalf of the 
separate estate of either spouse accrues only on 
dissolution of the community.S2 

(2) Claims Growing Out of Management by 
Husband 

In the absence of specific credits in favor of the com¬ 
munity, the husband is not liable to account to the com¬ 
munity for any use or disposition which he may make 
in the course of his management short of fraud or vio¬ 
lation of specific statutory limitations on his authority. 

In the absence of specific credits in favor of the 
community against himself or his own estate, the 
husband is not liable to account to the community 
for any use or disposition which he may make of 
the community property in the course of his man¬ 
agement thereof, short of fraud or violation of 
specific statutory limitations on his authority as the 
head and manager of the community.^^ He may 
waste the community property by extravagant ex¬ 
penditures, without any liability on his part to the 
community,S4 and this is also true of his neglect 
whereby community losses are incurred,or where 
such losses occur through his incompetency.^® 
However, if he invests the community funds for 
the benefit of his separate estate without the wife’s 
consent he must account to the community funds 


for such misappropriation.S7 

Where a husband has in his possession both com¬ 
munity and separate funds, a presumption exists 
that he pays debts from the fund from which prop 
erly they should be paid^s and that he has paid 
charges against his separate property from his sen- 
arate funds.^9 ^ 

(3) Maintenance and Education of Children 
and Relatives 

The husband or his separate estate is not liable to the 
community for the expense of maintaining his children 
I by a former marriage, children adopted by him, or coi- 
lateral relations, in the absence of proof of the hus¬ 
band s intention to charge himself or his separate estate 
therefor. 

In the absence of proof of intention on the hus¬ 
band’s part to charge himself or his separate es¬ 
tate therefor, neither he nor such estate is liable 
to the community for the expense of maintaining 
his children by a former marriage,^® or of their 
education,9i either during minority or thereafter, 
and by reason of his broad powers as manager of 
the community he may, without accountability there¬ 
to,^ use its property and funds in the maintenance of 
children adopted by him or of collateral relations.9- 

(4) Claims as to Property Purchased with 
Community Funds 

Where property purchased with community and sep¬ 
arate funds is held to belong to the separate estate, the 
community has a claim against the separate estate for 
the amount of its contribution to the purchase price. 

Where property is purchased with community and 
separate funds, and the acquisition nevertheless is 
held to belong to the separate estate, the commu¬ 
nity has a claim against the separate estate for the 
amount of its contribution to the purchase price,^^ 


7a La.—Moniotte v. Lieux, 6 So. 
817, 41 La.Ann. 528. 

79. La.—Lanphier’s Succession, 29 
So. 122, 104 La. 384. 

80. Cal.—Salveter v. Salveter, 26 P. 
2d 836, 135 Cal.App. 238. 

81. Cal.—Salveter v. Salveter, supra. 

82. La.—^Kelly v. Robertson, 10 La. 
Ann. 303. 

31 C.J. p 89 note 1. 

83. Tex.—Locke v, Locke, Civ.App., 
143 S.W.2d 637. 

31 C.J. p 88 note 80. 

84. U.S.—Garrozi v. Dastas, Puerto 

Rico, 27 S.Ct. 224, 204 U.S. 64 79 
80, 51 L.Ed. 369. * ’ 

31 C.J. p 88 note 81. 

Sa U.S.—Garrozi v. Dastas, supra. 
La.—Boyer’s Succession, 36 La.Ann 
506. 

86. U.S.—Garrozi v. Dastas, Puerto 


Hico, 27 S.Ct. 224, 204 U.S. 64, 51 
L.Ed. 369. 

31 C.J. p 88 note 83. 

87. Cal.—Palk v. Falk, 120 P.2d 714, 
48 Cal.App.2d 762. 

88- Wash,—In re Bin&e’s Estate, 105 
P.2d 689, 5 Wash.2d 446—In re 
Finn's Estate, 179 P. 103, 106 Wash. 
137. 

89. Wash,—In re Binge’s Estate, 105 
P.2d 689, 5 Wash.2d 446. 

Taxes and assessments 
Where the husband has had a sep¬ 
arate income, it will not be presumed 
that taxes and assessments on his 
I separate property were paid from 
community funds.—In re Woodburn's 
Estate, 66 P.2d 1138, 190 Wash. 141 
—Guye V. Guye, 115 P. 731, 63 Wash. 
340, 37 L.R.A.,N.S., 186. 

90. La.—Applegate’s Succession, 2 
So. 42, 39 La.Ann. 400. 

31 C.J. p 88 note 84. 

lOQIl 


91. La.—Boyer’s Succession, 36 La. 
Ann. 506. 

31 C.J. p 88 note 85. 

92. La.—Boyer’s Succession, supra. 

93. Ariz.—Lincoln Fire Ins. Co. of 
New Tork v. Barnes, 88 P.2d 533, 53 
Ariz. 264. 

Tex.—Dakan v. Dakan, 83 S.W.2d 620, 
125 Tex. 305, affirming, Civ.App.. 
52 S.W.2d 1070—Leinneweber v. 
George, Civ.App., 95 S.W.2d 478— 
Jackson v. Jackson, Civ.App., 283 
S.W. 923. 

I 31 C.J. p 89 note 90. 

Payment for property acquired before 
marriage 

Where community funds are used 
to complete a separate title which 
had its inception or was partially 
earned before marriage, the com¬ 
munity is entitled to reimbursement 
—Golden v. Alexander, Tex., 171 S. 
W.2d 328—MacRae v, MacRae, Tex. 
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and such a claim is a charge^^ or lien^^ on the 
property so acquired. Where property paid for 
with community funds is by mistake conveyed to 
the wife as her separate estate, a resulting trust 
arises in favor--of the community.96 

(5) Claims Arising from Improvements on 
Separate Property 

As a general rule, where separate property is im¬ 
proved with community funds, the community is entitled 
to reimbursement from the separate estate unless the im¬ 
provement is intended as a gift. The claim for reim¬ 
bursement is in the nature of a charge or an equitable 
lien against the property improved. The measure of 
compensation is the increased value of the property due 
to the improvement. 

As a general rule, where separate property is im¬ 
proved with community funds and the improvement 
is cast to the separate estate, the community is en¬ 
titled to reimbursement from the separate estate^^ 
unless the improvement is intended as a gift;^^ 
but no presumption arises that improvements erect¬ 
ed by a husband out of community funds on land 
which is the separate property of the wife are a 
gift, in the absence of evidence showing such inten¬ 
tion.^^ In some jurisdictions a distinction is made 
dependent on whether the husband or the wife owns 
the separate property which has been improved.^ 
In those jurisdictions the community is entitled to 


§ 510 

reimbursement where the husband without the con¬ 
sent of his wife has expended community funds on 
his separate property,^ but in accordance with the 
presumption that a conveyance by the husband to 
the wife is a gift, discussed supra § 491, where 
the husband expends community funds for the ben¬ 
efit of his wife’s estate the husband will be pre¬ 
sumed, in the absence of evidence to the contrary, 
to have intended a gift,^ and no right to reimburse¬ 
ment arises as against the wife’s separate proper¬ 
ty.^ 

The claim for reimbursement is in the nature of 
a charge® or an equitable lien® against the property 
improved. The separate property cannot itself be 
sold to reimburse the community estate,"^ at least 
until the interests of the husband and wife as mem¬ 
bers of the community have become severed so that 
each has a separate interest in the property.® In 
some jurisdictions it is held that no claim arises 
in favor of the community until dissolution.® 

Presumption as to character of funds used for 
improvements. It has been held that there is no 
presumption as to the separate or community char¬ 
acter of funds used in the improvement of separate 
property,^® but other authority has held that there 
may be a presumption that improvements on the 
separate estate of a married person are made at 


Civ.App., 144 S,w.2dl 320, error re¬ 
fused—Price V. McAnelly, Tex.Civ. 
App., 2S7 S.W. 77—31 C.J. p 44 note 
54. 

94. Tex.—Price v. McAnelly, Civ. 
App., 287 S.W. 77—Hillen v. Wil¬ 
liams, 60 S.W. 997, 25 Tex.Civ.App. 
268. 

95. Ariz.—Lincoln Fire Ins. Co. of 
New York v. Barnes, 88 P.2d 533, 
53 Ariz. 264. 

96. Tex.—Strickland v. Baugh, Civ. 
App., 169 S.W. 181. 

31 C.J. p 87 note 71. 

97. Ariz.—Rothman v. Rumbeck, 96 
P.2d 755, 54 Ariz. 443. 

La.—Falconer v. Falconer, 120 So. 19, 
167 La. 595—Succession of Goll, 
101 So. 263, 156 La. 910. 

Tex.—Dakan v. Dakan, 83 S.W. 2d 
620, 125 Tex. 305, affirming, Civ. 
App., 52 S.W.2d 1070—Miller v. Mil¬ 
ler. Civ.App., 131 S.W.2d 245— 
White V. Hebberd, Civ.App., 89 S.W. 
2d 482—Jackson v. Jackson, Civ. 
App., 283 S.W. 923—Pellum v. 
Fleming, Civ.App., 283 S.W. 531, 
error refused Fleming v. Pellum, 
237 S.W. 492, 116 Tex. 130. 

Wash.—Jones v. Davis, 131 P.2d 433, 
15 Wash.2d 567—Conley v. Moe, 110 
P.2d 172, 7 Wash.2d 355, 133 A.L.R. 
1089. 

31 C.J. p 89 note 92, 


Ownership of improvements see su¬ 
pra §§ 478, 479. 

98. Wash.—In re Hart's Estate, 271 
P. 886, 149 Wash. 600. 

99. Tex.—Maddox v. Summerlin, 49 

S.W. 1033, 50 S.W. 567, 92 Tex. 4S3 
—Collins V. Bryan, 88 S.W. 432, 40 
Tex.Civ.App. 88. 

1. Cal.—Dunn v. Mullan, 296 P. 604, 
211 Cal. 583, 77 A.L.R. 1015. 

2. Cal.—Wheeland v. Rodgers, 124 P. 
2d 816, 20 Cal.2d 218—In re Tur¬ 
ner's Estate, 96 P.2d 363, 35 Cal. 
App. 2d 576—Provost v. Provost, 
283 P. 842, 102 Cal.App. 775, fol¬ 
lowed in 283 P. 845, 102 CaLApp. 
798. 

Conveyance as defeating right 
Wife’s right to compensation for 
community funds applied in improv¬ 
ing husband's separate property is 
not defeated by husband’s convey¬ 
ance to a third person without a 
money consideration.—Provost v. Pro¬ 
vost, supra. 

Improvement with husband’s separate 
funds 

No claim arises where the hus¬ 
band’s separate funds are used to im¬ 
prove his separate estate.—^Wheeland 
V. Rodgers, 124 P.2d 816, 20 Cal.2d 
218. 

3. Cal.—Dunn v. Mullan, 296 P. 604, 
211 Cal. 583, 77 A.L.R. 1015. 
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4. Cal.—Dunn v. Mullan, supra 

5. Tex.—Dakan v. Dakan, S3 S.W.2d 
620, 125 Tex. 305, affirming. Civ. 
App., 52 S.W. 2d 1070—Miller v. 
Miller, Civ.App., 131 S.W.2d 245— 
Jackson v. Jackson, Civ.App., 283 
S.W. 923. 

6. Wash.—Farrow v. Ostrom, 133 P. 
2d 974—Conley v. Moe, 110 P.2d 
172, 7 Wash.2d 355, 133 A.L.R. 1089. 

Community interest 
Where husband used community 
funds to improve realty in which he 
owned an interest as his separate 
property, improved realty was im¬ 
pressed with a “community interest” 
in the amount of such expenditures 
for improvements.—Jones v. Davis, 
131 P.2d 433, 15 Wash.2d 667. 

7. Tex.—Stoppelberg v. Stoppelberg, 
Civ.App., 222 S.W. 587. 

31 C.J. p 89 note 95. 

8. Tex.—Summerville v. King, 83 S. 
W. 680, 98 Tex. 332, affirming, Civ. 
App., SO S.W. 1050. 

31 C.J. P 89 note 96. 

Accounting and distribution between 
community and separate estates see 
infra §§ 584-588. 

9. La.—Falconer v. Falconer, 120 So. 
19, 167 La. 595—Kelly v. Robertson, 
10 La.Ann. 303. 

10. Cal.—Seligman v. Seligman, 269 
P. 984, 85 CaLApp. 683. 
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the expense of the community,although if there 
is such a presumption it is very slight and should 
3 ueld readily to evidence to the contrary.^^ In 
some jurisdictions a presumption exists that, where 
a spouse has separate resources, improvements on 
the separate property of such spouse have been paid 
for out of his or her separate funds,!^ but the pre¬ 
sumption is rebuttable by proof of the use of com¬ 
munity funds,i-i although in the absence of such 
proof the presumption is controlling.15 

The measure of compensation to the community 
is the increased value of such separate property on. 
account of the improvement.^® 

(6) Claims Arising from Payment of Life 
Insurance Premiums 

In some jurisdictions the community is not entitled to 
reimbursement for premiums paid by it on a policy of 
insurance payabie to a third party beneficiary but in oth¬ 
er jurisdictions it is entitled to reimbursement. 

In some jurisdictions in which a policy of insur¬ 
ance on the life of the husband payable to a bene¬ 
ficiary other than the wife is not community prop¬ 
erty although community funds are used in paying 
the premiums thereon, discussed supra § 471 d, the 
community is not entitled to reimbursement for 
the premiums paid.l7 In other jurisdictions in 
which the proceeds of an insurance policy contract¬ 
ed before marriage and insuring the life of the hus¬ 
band in favor of a third party beneficiary are con¬ 
sidered separate property, discussed supra § 471 d, 
the community is entitled to reimbursement for the 
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premiums paid by it.l® No claim arises for pre- 
miums paid by the community where a policy in 
suring the husband^s life in favor of the wife is 
regarded as a gift to her.^^ 

Reimbursement in divorce proceedings for com¬ 
munity funds used in the payment of life insur- 
ance premiums is considered in Divorce § 292 


o. nusoanas Separate Estate 

As a general rule the separate estate of the husbarrf 
possesses a claim for reimbursement If his separate 
property has been applied to the benefit of the com 
munity or the separate estate of the wife. 


As a general rule, in the absence of a gift or 
some factor which would make reimbursement in¬ 
equitable, the separate estate of the husband pos¬ 
sesses a claim for reimbursement if his separate 
property has been applied to the benefit or enrich¬ 
ment of the community or the separate estate of 
the wife.2« In such a case the husband becomes 
a full creditor of the community ,21 but his claim is 
subject to those of other creditors, as considered 
infra § 527, and in any case the application of the 
funds or property for the benefit of the community 
must be definitely shown,22 with the burden of the 
issue on him or the person claiming under him.^S 

The value of the husband’s time and labor in ad¬ 
ministering the wife’s separate estate cannot he 
charged against such estate.24 The husband’s sep¬ 
arate estate is not entitled to reimbursement for 
goods furnished by the husband to the wife for her 
own use in the absence of an agreement imposing 


11. La.—Succession of Goll, 101 So. 
263, 156 La. 910. 

31 C.J. p 89 note 93. 

12. La.—Succession of Goll, supra. 

13. Wash.—Jones v. Davis, 131 P.2d 
433, 15 Wash.2d 56?—In re Monig- 
han’s Estate, 8SP.2d403, 198 Wash. 
253—In re Adams’ Estate, 6 P 2d 
67, 166 Wash. 7. 

14. Wash.—Jones v. Davis, 131 P. 
2d 433, 15 Wash.2d 567. 

Evidence held insufficient to over¬ 
come presumption 

Wash.—In re Monighan’s Estate, 88 
P.2d 403, 198 Wash. 253. 

15. Wash.—In re Adams’ Estate, 6 
P.2d 67, 166 Wash. 7. 

16. Cal,—Provost v. Provost, 283 P. 
842, 102 Cal.App. 775, followed in 
283 P. 845, 102 Cal.App. 798. 

La.—Falconer v. Falconer, 120 So. 
19, 167 La. 595—Succession of Goll 
101 So. 263, 156 La. 910. 

Tex.—Dakan v. Dakan, 83 S.W.2d 620 
125 Tex. 305, affirming, Civ.App. 52 
S.W.2d 1070. 

Wash.—In re Carmack's Estate 23’ 
P. 942, 133 Wash. 374. 

31 C.J. p 89 note 99. 


17. Tex.—Martin v. McAllister, 63 
S.W. 624, 94 Tex. 567, 56 L.R.A. 
585—Whiteselle v. Northwestern 
Mut. L. Ins. Co., Com.App., 221 S. 
W. 575. 

18. U.S.—Howard v. U. S., D.C.La., 
40 F.Supp. 697, modified on other 
grounds, C.C.A., 125 F.2d 986. 

La.—Succession of Lewis, 189 So. 118, 
192 La. 734—^Verneuille's Succes¬ 
sion, 45 So. 520, 120 La. 605. 

31 C.J. p 35 note 44. 

19. U.S.—^Newman v. Commissioner 
of Internal Revenue, C.C.A.La., 76 
P.2d 449, certiorari denied 56 S.Ct. 
116, 296 U.S. 600, 80 L.Ed. 425. 

La.—Kelly v. Kelly, 60 So. 671, 131 
La. 1024. 

80. La.—Schoeffner v. Schoeifner, 
111 So. 655, 163 La. 142. 

Tex.—Snodgrass v. Robertson. Civ. 

App., 167 S.W.2d 534. 

31 C.J. p 89 note 2, p 90 notes 7, g. 
Payment of wife»s debt 
Payment by the husband of a debt 
owed separately by the wife entitles 

the husband to reimbursement._ 

Kirkland v. Oil Inv. Co., Tex.Civ 
App., 41 S.W, 2d 125. 


21. La.—Schoeffner v. Schoeffner, 
111 So. 655, 163 La. 142—Adkins v. 
Cason, App., 170 So. 366. 

31 C.J. p 38 note 80, p 90 note 9. 

22. La.—Dillon v. Freville, 57 So. 
316, 129 La. 1005. 

31 C.J. p 90 note 11. 

Standard of proof 

There is no fixed rule or standard 
of proof required to establish that 
[ contribution of separate funds of a 
husband have been used to benefit 
the community, but to establish such 
a claim it must be shown with rea¬ 
sonable certainty that community 
still had benefit of contribution at 
time of its dissolution, and that sep¬ 
arate funds were not wasted by hus¬ 
band, or disposed of for his separate 
benefit.—Succession of Bell, 193 So. 
645, 194 La. 274. 

23. La.—Succession of Provost, 181 
So. 802, 190 La. 30. 

31 C.J. p 90 note 12. 

24. La.—Bartoli v. Huguenard, 2 So. 
196, 39 La.Ann. 411, motion over¬ 
ruled 6 So. 30, 39 La.Ann. 411. 

31 C.J. p 90 note 19. 
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the duty to pay therefor on the wife.25 

Commingled property generally. There is au¬ 
thority to the effect that, where the husband's sep¬ 
arate property becomes so commingled with com¬ 
munity property that he cannot identify it, he can¬ 
not charge the community with its value.26 In oth¬ 
er jurisdictions such a commingling creates a debt 
from the community to the separate estate, where 
the former has had the benefit of the whole.27 

Investment in business. Where the husband's 
funds are invested in a separate business, the profits 
of which belong to the community, the right of the 
husband to charge the community with the amount 
of his capital so invested has been sustained on the 
theory that the community is liable to the husband 
to the extent to which his property is used for its 
benefit, without regard to the question of tracing 
mutations, so that he has a claim against the com¬ 
munity for the entire amount of his capital so in- 
vested.2S In other cases his right has been sus¬ 
tained on the theory of the identity of his original 
interest in the business, notwithstanding changes in 
specific items of stock or property, so that where, 
at the time as of which settlement is had, the busi¬ 
ness has increased in value, the measure of his 
claim is the original amount invested by him,^^ 
but where the business has decreased in value he 
cannot charge the loss against the community and 
reclaim the amount of his original investment with¬ 
out specifically tracing it and thus showing that it 
remains intact and unimpaired.^® 

Use and occupation of separate property. Under 
the doctrine that the fruits and issues of separate 


property fall into the Community, discussed supra 
§ 479, the community is entitled to the enjoyment 
of the husband’s personalty without compensation.^^ 
The husband’s separate estate is not entitled to 
compensation for use of his separate property as a 
residence for himself and family.^^ Where the 
husband abandons the wife, he is not entitled to 
compensation for his separate property used by her 
as a residence during such abandonment.^^ 

Deterioration or loss of the husband's separate 
property while in use by the community under its 
right to use and enjoy such property cannot be 
charged to the community,3^ and if it is worn out 
or perishes in the course of such user the loss falls 
on him.S^ 

Property purchased with separate funds. Gener¬ 
ally the use of separate funds of the husband in 
the purchase of community property gives rise to 
a claim by the husband's separate estate against the 
community to the extent of his contribution to the 
consideration.^® The burden of showing the dis¬ 
bursement of his separate funds is on the hus¬ 
band,®*^ and it has been held in some jurisdictions 
that no claim for reimbursement arises in favor 
of his estate where he cannot establish an interest 
in the specific property.^® 

Improvements. Where improvements are placed 
upon community property with the husband’s sepa¬ 
rate funds, he is entitled to compensation therefor 
from the community.^® Likewise, where the hus¬ 
band’s separate funds are used to improve the 
wife's separate property, he is entitled to compen¬ 
sation therefor,40 unless the expenditure is in the 


25. Ariz.—Brown v. Brown, 119 P.2d 
938, 58 Ariz. 333. 

26. Tex.—Edelstein v. Brown, Civ. 
App., 95 S.W. 1126, affirmed 100 
S.W. 129, 100 Tex. 403. 

31 C.J. p 90 note 5. 

27. La.—Kidd’s Succession, 26 So. 
74, 51 La.Ann. 1157. 

31 C.J. p 90 note 6. 

28. La.—Denegre v. Denegre, 30 La. 
Ann. 275. 

Ownership of profits of separate 
business see supra § 479. 

Tracing mutations of business in¬ 
vestments see supra § 497. 

29. Cal.—Lewis v. Lewis, 18 Cal. 
654. 

Tex.—Schmidt v. Huppmann, 11 S.W. 
175, 73 Tex. 112. 

30. Tex.—Moor v. Moor, 57 S.W. 992, 
24 Tex.Civ.App. 150. 

31. La.—Faurie v. Faurie, 11 La. 
Ann. 297. 

32. La.—Boyer's Succession, 36 La. 
Ann. 506. 


33- Tex.—Cervantes v. Cervantes, 
Civ.App., 76 S.W. 790. 

Reason for rule 

The husband is bound to furnish 
a residence for his wife and family, 
either out of community or his sep¬ 
arate property.—Cervantes v. Cervan¬ 
tes, supra. 

34i. La.—Faurie v. Faurie, 11 La.Ann. 
297—Depas v. Hiez, 2 La.Ann. 30. 

35. La.—Faurie v. Faurie, 11 La. 
Ann. 297. 

31 C.J. p 90 note 25. 

36- La.—Schoeffiner v. Schoeffner, 
111 So. 655, 163 La. 142—Moniotte 
V. Lieux. 6 So. 817, 41 La.Ann. 528 
—Adkins V. Cason, App., 170 So. 
366. 

Tex.—Lamar Life Ins. Co. v. Jordan, 
Civ.App., 163 S.W.2d 215, error re¬ 
fused—Miller v. Miller, Civ.App., 
131 S.W.2d 245. 

31 C.J. p 38 note 80, p 91 note 30. 
Absence of necessary recitals for sep¬ 
arate conveyance 

Where property paid for with sepa¬ 
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rate funds of the husband is cast 
into the community for failure of the 
deed to contain the recitals necessary 
for a conveyance to him separately, 
the husband is entitled to reimburse¬ 
ment for the sums he has expended.— 
Succession of Goll, 101 So. 263, 156 
La. 910—Adkins v. Cason, La.App., 
170 So. 366. 

37. Tex.—Price v. McAnelly, Civ. 
App., 287 S.W. 77. 

Tracing mutations see supra § 490. 

38. Tex.—Moor v. Moor, 255 S.W. 
231, 57 S.W. 992, 24 Tex.Civ.App. 
150. 

31 C.J. p 91 note 28. 

39. La.—Scardino v. Maggio, 131 So. 
217, 15 La.App. 444. 

Tex.—Lamar Life Ins. Co. v. Jordan, 
Civ.App., 163 S.W.2d 215, error re¬ 
fused—Miller v. Miller, Civ.App., 
131 S.W.2d 245. 

31 C.J. p 91 note 31. 

40. La.—Falconer v. Falconer, 120 
So. 19, 167 La- 595. 
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nature of a gift and is intended to accrue to the 
wife’s interest>i For reimbursement he may have 
a claim against the community estate,or the sep¬ 
arate estate of the wife,^® but his claim is not a 
lien on the land upon which the improvements are 
erected.^4 In a jurisdiction in which it is presumed 
that the husband intends the improvement to accrue 
to his wife’s interest, no right to reimbursement 
arises or is to be inferred merely from the fact of 
the husband’s expenditure,^® where the wife 

sues to set aside her deed to him of her separate 
property, the court may, as a condition precedent 
to granting her relief, require her to repay to the 
husband the money which he has expended from 
his separate funds, and one half of the amount 
which he has expended from the community funds, 
for permanent improvements on the property be¬ 
fore disaffirmance of the deed by the wife.^« 

The measure' of compensation has been held to 
be the same as where community funds have been 
expended for the improvement of separate property, 
namely, the enhanced value to the property arising 
from the improvement.'^ ^ 


c. Wife’s Sepajrate Estate 

(1) In general 

(2) Wife’s legal mortgage 


(1) In General 

As a general rule the separate estate of the wife i. 
entitled to be reimbursed for her separate property whirb 
has been applied to the benefit or enrichment of the 00 ^ 
munity or of the separate estate of the husband. 

As a general rule, in the absence of a gift or 
some factor which would make reimbursement in¬ 
equitable, the separate estate of the wife is entitled 
to be reimbursed for her separate property which 
has been applied to the benefit or enrichment of 
the community or of the separate estate of the hus¬ 
band.^* Characteristic claims in favor of the wife 
for reimbursement arise where her funds are used 
for the purchase of community property,^9 where 
her funds are advanced or loaned to the commu¬ 
nity®® or to her husband’s separate estate,®! or 
where her property or funds are used in mal-in g 
improvements on community property^^ or on the 
husband’s separate property,5® or in the payment of 
community debts.®^ Where the husband surrenders 
a life policy for its cash value, his wife is entitled 
to be reimbursed for premiums paid out of her sep¬ 
arate estate.®® The husband must account to the 


Tex,—^WTiite v. Hebberd, Civ.App., 
89 S.W.2d 482. 

31 C.J. p 91 note 32. 

41. Cal.—McRae v. McRae, 227 P. 
933, 67 Cal.App. 480. 

42. Tex.—Schmidt v. Huppmann, 11 
S.W. 175, 73 Tex. 112. 

43. La.—Falconer v. Falconer, 120 
So. 19, 167 La. 595. 

44. Cal.—McRae v. McRae, 227 P. 
933, 67 Cal.App. 480. 

31 C.X p 91 note 33. 

45. Cal.—Pay v. Fay, 132 P. 1040, 
165 Cal. 469—McRae v. McRae, 227 
P. 933, 67 Cal.App. 480—Carlson v. 
Carlson, 101 P. 923, 10 Cal.App. 
300. 

46. Cal.—Fay v. Fay, 132 P. 1040, 
165 Cal. 469. 

47. La.—Falconer v. Falconer, 120 
So. 19, 167 La. 595. 

48. La.—Guss v. Mathews, 155 So. 
765, 179 La. 1033—Dorvin v. "Wiltz, 
11 La. Ann. 514—Slack v. Dunn,* 
App., 5 So.2d 164. 

Tex.—Dakan v. Dakan, S3 S.W.2d 620, 
125 Tex. 305, affirming, Civ.App., 
52 S.W.2d 1070—Snodgrass v. Rob¬ 
ertson, Civ.App., 167 S.W.2d 534. 
Wash.—Farrow v. Ostrom, 133 P.2d 
974. 

31 C.J. p 89 note 2. 

49. Tex.—Lamar Life Ins. Co. v. 
Jordan, Civ.App., 163 S.W.2d 215, 
error refused. 


Wash.—Farrow v. Ostrom, 133 P.2d 
974. 

31 C.J. p 38 notes 80, 81, p 92 notes 
47, 48. 

Fa3r2]ient for property purchased on 
credit 

Where property acquired on the 
credit of the wife falls into the com¬ 
munity because the wife is not shown 
to have been separate in property 
from the husband, the subsequent 
payment by the wife out of her sep¬ 
arate funds gives rise to a claim for 
reimbursement by the wife against 
her husband,—Whittington v. Heirs 
of Pegues, 115 So. 441, 165 La. 151. 

50. Tex,—First Nat. Bank v. Hick¬ 
man, Civ.App., 89 S.W.2d 838, error 
refused. 

51. Bights as creditor 

(1) A wife who loans the proceeds 
of her separate property to her hus¬ 
band becomes one of his creditors, 
and her rights as such are governed 
by the same legal principles as the 
rights of any other creditor.—Littler 
V. Jefferis, 212 P. 866, 36 Idaho 608 
—Bates V. Papesh, 166 P. 270. 30 
Idaho 529. 

(2) The separate moneys of a mar¬ 
ried woman used in husband’s busi¬ 
ness makes the wife a simple credi¬ 
tor of the husband, and, in case of 
liquidation, equity gives her in the 
distribution no greater right than the 
other creditors.—Alamo Nat. Co. v. 
Key, Tex.Civ.App., 114 S.W.2d 931, 
error dismissed. 
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52. Tex.—Lamar Life Ins. Co. v. 
Jordan, Civ.App., 163 S.W.2d 215, 
error refused—White v. Hebberd, 
Civ.App., 89 S.W.2d 482. 

31 C.J. p 92 note 49. 

53. Tex.—^Dakan v. Dakan, 83 S.W. 
2d 620, 125 Tex. 305, affirming, Civ. 
App., 52 S.W.2d 1070—Ogle v. 
Jones, Civ.App., 143 S.W.2d 644, 
error refused—Pellum v. Fleming, 
Civ.App., 283 S.W. 531, error re¬ 
fused Fleming v. Pellum, 287 S.W. 
492, 116 Tex. 130. 

31 C.J. p 92 note 50. 

Claim as charge on property 
The claim against the husband’s 
separate estate may be mace a 
charge on the land improved.—Pellum 
V. Fleming, supra—Parrish v. Wil¬ 
liams, Tex.Civ.App., 53 S.W. 79. 

Measure of recovery for the use of 
the wife’s funds to improve the hus¬ 
band’s property is the amount of the 
enhancement of the property by vir¬ 
tue of the improvements placed 
thereon.—Dakan v. Dakan, S3 S.W.2d 
620, 125 Tex. 305, affirming, Civ.App., 
52 S.W.2d 1070—Ogle v. Jones, Tex. 
Civ.App., 143 S.W. 2d 644, error re¬ 
fused. 

54. La.—Glasscock v. Green, 4 La. 
Ann. 146—Rousse v. Wheeler, 4 
Rob. 114. 

55. Tex.—Buford v. Southwestern 
Life Ins. Co., Civ.App., 77 S.W.2d 
318. 
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wife for any and all of her separate property which 
is converted by him to his own use,56 and the wife’s 
right to remuneration for her separate property 
converted by the husband will be recognized in 
other states.57 in the absence of a prohibitory 
statute, the wife may become the husband’s creditor 
as donee of a claim against him.58 
No claim can arise in the wife’s favor for the 
value of her services,59 for rent of separate prop¬ 
erty occupied by the husband and wife as a home- 
stead,59 for deterioration of separate property of 
which the community is the usufructuary,or for 
the use of the wife’s funds for family expenses 
without any agreement or understanding as to re- 
payment®^ unless the husband has abandoned her.®^ 
Claims as affected by administration or manage¬ 
ment. Where the husband has managed or admin¬ 
istered the wife’s separate property, he is bound 
to render a faithful account,®^ and where in the 
course of such management or administration such 
property is consumed, or goes through such mu¬ 
tations as render specific restitution impossible, a 
claim for its value arises in her favor,55 whether 
the property thus used or dissipated was dotal^S 
or paraphernal.^'? The fact that the husband in his 
management of community property has commin¬ 
gled funds of the community and funds owned by 
the wife does not bar the wife’s right to assert a 
claim to her funds.®^ The wife’s claim for her sep¬ 
arate property received by the husband and used 
for the benefit of the community may be asserted 


against the community as distinguished from the 
husband’s separate estate.®® Where the husband 
loans money belonging to his wife’s dowry, and 
takes a note therefor in his own name, the wife has 
a claim against him for the money, but she has no 
title to the note which is the property of the hus- 
band.*?® Generally the husband is not accountable 
for the wife’s separate property where she has or 
retains the management and control thereof,*?^ but 
her management and control of her separate estate 
will not exclude her claim for such portion of her 
property as actually may be received and converted 
by the husband.'?- 

Proof of claim. Where the wife claims a credit 
for expenditures from her separate estate in dis¬ 
charge of community obligations or for the benefit 
of the community, she has the burden of proving 
that the expenditures were made from her separate 
estate.*?® Where the prima facie presumption ob¬ 
tains that the wife’s separate estate is administered 
by the husband, as considered supra § 507 b, no fur¬ 
ther proof is necessary in order to establish a pri¬ 
ma facie claim in her favor,'?^ but where it is prov¬ 
ed that she was administering her own separate es¬ 
tate, his actual receipt of property belonging there¬ 
to must be proved in order to establish a claim in 
favor of her separate estate therefor,'?5 especially 
as against community creditors,'?5 and the burden 
of proof is on her, or anyone claiming under her.'?'?' 
Also where the wife seeks an accounting for dow¬ 
ry, the existence of a dowry must be shown,*?® and 


56. La.—Guss v. Mathews, 155 So. 
765, 179 La. 1033—Slack v. Dunn, 
App., 5 So.2d 164. 

31 C.J. P 91 note 39. 

57. La.—Valansart’s Succession, 12 
La.Ann. S48. 

31 C.J. p 93 note 74. 

Wife’s tacit mortgage see infra sub¬ 
division c (2) of this section. 

58. La.—Petetin v. His Creditors, 26 
So. 471, 51 La.Ann. 1660. 

59. La.—Bartoli v. Huguenard, 2 So. 
196, 39 La.Ann. 411, motion over¬ 
ruled 6 So. 30, 39 La.Ann. 411. 

60. Tex.—Rudasill v. Rudasill, Civ. 
App., 219 S.W. 843. 

61. La.—Mercier v. Canonge, 12 Rob. 
385. 

62. Cal.—Thomson v. Thomson, 254 
P. 644, 81 Cal,App. 678. 

63. Claim against community 
Where the husband abandons the 

wife and she is compelled to support 
the family at the expense of her sep¬ 
arate estate, she has a claim for re¬ 
imbursement from the community.— 
Dorvin v. Wilts, 11 La.Ann. 514. 

64* La.—Fletcher v. Hodges, 83 So. 
194. 145 La. 927. 


Tex.—^Arnold v. Leonard, 273 S.W. 

799, 114 Tex. 535. 

31 C.J. p 91 note 40. 

65. La.—Bordes v. Duprat, 26 So. 
821, 52 La.Ann. 306. 

31 C.J. p 91 note 41. 

66. La.—Succession of Breaux, 38 
Da.Ann. 728. 

31 C.J. p 92 note 42. 

67. La.—Bordes v. Duprat, 26 So. 
821, 52 La.Ann. 306. 

31 C.J. p 92 note 43. 

68. Tex.—First Nat. Bank v. Hick¬ 
man, Civ.App., 89 S.W.2d 838, error 
refused—Moor v. Moor, 57 S.W. 
992, 24 Tex.Civ.App. 150. 

Effect of statute giving wife control 
of separate estate 
Wife’s claim as creditor of com¬ 
munity for funds advanced thereto 
and commingledi beyond tracing is 
not barred because statute gives wife 
control over her separate estate, since 
statute does not deprive husband of 
exclusive control over community es¬ 
tate.—First Nat. Bank v. Hickman, 
Tex.Civ.App., 89 S.W.2d 838, error re¬ 
fused. 


69. La.—Fletcher v. Hodges, S3 So. 
194, 145 La. 927. 

31 C.J. P 93 note 68. 

70. La.—Tauzin v. Deblieux, 18 La. 
Ann. 585. 

71. La.—^Wallace v. McCullough, 20 
La.Ann. 301. 

31 C.J. p 92 note 45. 

72. La.—Newman v. Cooper, 23 So. 
116, 50 La.Ann. 397. 

73. La.—Succession of Cormier, 27 
So. 293, 52 La.Ann. 876. 

31 C.J. p 92 note 56. 

74. La.—Breaux v. Le Blanc, 23 So, 
281, 50 La.Ann. 228, 69 Am.S.R. 403. 

31 C.J. P 92 note 58. 

75. La.—Newman v. Cooper, 23 So¬ 
il 6, 50 La.Ann. 397. 

31 C.J. P 92 note 59. 

76. La.—Newman v. Cooper, 23 So. 
116, 50 La.Ann. 397. 

31 C.J. P 92 note 60. 

77. La.—Newman v. Cooper, supra. 
31 C.J. P 92 note 61. 

78. La.—Bayly v. Becnel, 35 La.Ann. 
778—De Young v. De Young, 6 La. 
Ann. 786. 
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likewise the husband’s receipt of the same.'^^ 
Where the proceeds of a wife’s separate property 
become mingled with the money of community, and 
payments are made by the husband, it will be pre¬ 
sumed that he intended to pay out of his share of 
the common fund and the share of the wife will be 
included in the reniainder.so So where during the 
marriage inheritances falling to the wife pass into 
the possession of the husband, debts of the wife 
paid by him during the marriage are presumed to 
have been paid from such funds rather than from 
the separate funds of the husband.^^ 

Estoppel as to character of property. As in case 
of estoppel to assert a community claim to property 
claimed to belong to the wife’s separate estate, as 
considered supra § 493, an estoppel may be invoked 
in aid of the claim of the wife’s separate estate for 
the husband’s conversion of her separate proper- 
ty.S2 

Accrual of claim. The wife’s claim for reim¬ 
bursement for expenditures for the benefit of the 
community, or for her separate property converted 
or applied by her husband, usually accrues on the 
dissolution of the community, as considered infra 
§§ 584-588. In Louisiana the wife cannot have 
an accounting of the revenues of her separate prop¬ 
erty while it remains under the husband’s admin- 
istration,S3 but she may seek an accounting and as¬ 
sert claims for reimbursement on her resumption 
of the administration of her separate estate after 
having previously surrendered such administration 

to her husband,34 

(2) Wife’s Legal Mortgage 

Under a rule of the civil law and under statutes af¬ 
firming or announcing the rule, the wife by operation 
of law has a tacit lien or a legal mortgage on the prop¬ 
erty of her husband for the restitution or reimbursement 


of her property which he has dissipated or improoeriv 
disposed of for his individual interest. This rule Is n t 
recognized in most of the community property states°^ 

Under a rule of the civil law, and under statutes 
affirming or announcing the rule, the wife, by op¬ 
eration of law, has a tacit lien or mortgage, or, as 
if is also called, a legal mortgage or general mort¬ 
gage, on the property of her husband for the res¬ 
titution or reimbursement of her property which 
he has dissipated or improperly disposed of for his 
individual interest.85 This rule obtains under ex¬ 
press statutes in Louisiana,*® but it is not general¬ 
ly recognized in the other community property 
states. In some it appears never to have been rec¬ 
ognized,*'^ and in others in which it may have been 
recognized it has been held to be abolished by stat¬ 
utory provisions adopting the common law as a 
rule of practice and decision, thereby abrogating all 
features of the civil law except such portions as 
have been embodied into statute.** 

Force, effect, and priority of mortgage. The 
wife’s tacit or legal mortgage, where it is or has 
been recognized, has the same efficacy as a conven¬ 
tional written mortgage,** and is highly favored 
by the law.*® It goes into effect simultaneously 
with the husband’s receipt or conversion of the 
wife’s property,*! and takes precedence over non- 
lien claims against either the husband** or the com¬ 
munity,** or liens subsequently acquired.*^ On 
property acquired after the lien has arisen, the lien 
takes effect from the date of the acquisition, but it 
is inferior to the vendor’s lien.*® This mortgage 
is not the same as, and has no relation to, the com¬ 
mon-law dower.*® 

Claims secured. The wife’s tacit or legal mort¬ 
gage secures her claim to her separate property,*^ 
whether dotal** or paraphernal,** as distinguished 


79. La-—Bayly v. Becnel, 35 La.Ann. 
778—De Young v. De Young, 6 La- 
Ann. 786, 

80. Cal.—Tennyson v. Beggs, 168 P. 
140, 176 Cal. 255. 

81. La.—Succession of Barrow, 43 
So. 667, 118 La. 1031. 

82. La.—Jordy v. Muir, 25 So. 550, 
51 La.Ann. 55. 

31 C.J. p 93 note 67. 

83. La.—Falconer v. Falconer, 120 
So. 19, 167 La. 595. 

84. La.—Bordes v. Duprat, 26 So. 

821, 52 La.Ann. 306—Burns v. 

Thompson, 1 So. 913, 39 La.Ann* 
377. 

85. La.—Guss v. Mathews, 155 So. 
765, 179 La. 1033—Dees v. Seale, 5 
La.Ann. 688—Slack v. Dunn, App 
5 So.2d 164. 

31 C.J. p 93 notes 75-79. 


86. U.S.—^In re Horton, D.C.La., 31 
P.2d 795. 

La,—Guss V. Mathews, 155 So. 765, 
179 La. 1033—Slack v. Dunn, App., 
5 So,2d 164. 

87. Tex.—Hall v. Harris, 11 Tex. 300. 
31 C.J. p 93 note 80. 

88. N.M.—Field v. Otero, 290 P. 1015, 
35 N.M. 68. 

89. U.S.—Fleitas v. Richardson, La., 
13 S.Ct. 495, 147 U.S. 550, 37 L.Ed. 
276. 

31 C.J. p 94 note 81. 

90. ISr.M, —Chavez v. McKnight, 1 N. 
M. 147. 

91. U.S.—Bradley v. Claflin, La., 10 
S.Ct. 125, 132 U.S. 379, 33 L.Ed. 367. 

31 C.J. p 94 note 83. 

92. La.—Cane v. Alley, 2 La.Ann. 
918. 

31 C.J. p 94 note 84. 


93. N.M.—Chavez v. McKnight, 1 
N.M. 147. 

94. U.S.—Bradley v. Claflin, La., 10 
S.Ct. 125, 132 U.S. 379, 33 L.Ed. 
367. 

31 C.J. p 94 note 86. 

95. La.—Lombas v. Collet, 20 La. 
Ann. 79. 

96. U.S.—Fleitas v. Richardson, La, 
13 S.Ct. 495, 147 U.S. 550, 37 L.Ed. 
276. 

[ La.—Union Bank v. Slidell, 11 La. 23. 

97. La.—Guss v. Mathews, 155 So. 
765, 179 La. 1033—Slack v. Dunn, 
App., 5 So.2d 164. 

31 C.J. p 94 note 90. 

98. U.S.—^Nalle v. Young, La., 3 6 S. 
Ct. 420, 160 U.S. 624, 40 L.Ed. 560. 

31 C.J. p 94 note 91. 

99. La.—Guss v. Mathews, 155 So. 
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from her interest in the community property> The 
occasion for such security and the basis of her 
claim is the husband’s receipt of her separate prop¬ 
erty,^ in the course of his administration of her 
separate estate,^ or otherwise to the exclusion of 
her own possession and control,^ or where she is 
compelled to pay his debts.5 No mortgage anses 
where the wife’s separate property is in the joint 
possession and control of both spouses,^ or where 
funds are paid out by them jointly as coobligors,*^ 
or where the husband, as personal representative 
of the wife’s ancestor, receives property which, on 
distribution of the decedent’s estate, will become 
the wife’s separate property.^ 

property covered by mortgage. The wife s le¬ 
gal mortgage covers her husband s separate prop- 
ertyS and also the property of the community 
and, aside from statutory modification, the lien at¬ 
taches to all of such property.il The mortgage 
does not extend to improvements made by third 
persons while in possession of the property to 
which it attaches.12 

Necessity of record. In the absence of statute 
the wife’s legal mortgage need not be recorded,i^ 
but if recordation is required by statute the statute 
must be complied with for the mortgage to be effec¬ 
tive against creditors of the husband.i^ The va¬ 
lidity of a mortgage as between the husband and 


wife is not affected by failure to record it,i^ and 
it will take effect as of the time of its record as 
against the rights of third persons subsequently ac¬ 
quired.!® In such jurisdictions the wife’s mortgage^ 
not being in the form of a written act or instru¬ 
ment, may be filed for record in the shape of a 
written statement of the wife’s claim,i*^ and sub¬ 
stantial compliance with the statutory requirements 
in this regard is held sufficient.!® 

Enforcement and protection of mortgage. The 
wife may assert her lien whenever such a course 
is necessary in order to protect her rights there- 
under,l9 without prior resort to equity to establish 
her claim on the property any further than it is 
fixed by law at the inception of her lien.-'® Ac¬ 
cordingly she may assert her lien by a direct suit 
against him,2i or she may have an injunction to 
restrain the sale of the husband s or community 
property under execution against him,^^ and in 
such a suit she may have such other and incidental 
relief as is justified by the pleadings and the evi¬ 
dence.-® It has, however, been held that she can¬ 
not enjoin the sale of property under a special 
mortgage her remedy is by way of claim of 
preference on the proceeds of the sale of the prop¬ 
erty.®® A sale under a subsequent conventional 
mortgage passes title subject to the wife’s legal 
I mortgage.®® A judgment against the husband de- 


765, 179 La. 1033—Slack v. Dunn, 
App., 5 So.2d 164. 

31 C.J. P 94 note 92. 

1. La.—Lanusse v. Lanna, 6 Mart., 
N.S., 103. 

31 C.J. p 94 note 93. 

2. U.S.—Nalle v. Toung, La., 16 S. 
Ct. 420, 160 U.S. 624, 40 L.Ed. 560. 

31 C.J. P 94 note 94. 

3. La.—Sauton v. Leverich, 23 La. 
Ann. 460. 

31 C.J. p 94 note 95. 

Property received liefore marriage 
A wife has no legal mortgage to se¬ 
cure the restitution of property given 
to one who afterward becomes her 
husband.—Le Boeuf v. Melancon, 59 
So. 102, 131 La. 148. 

4. La.—Le Blanc v. Le Blanc, 20 La. 
Ann. 206. 

31 C.J. P 94 note 96. 

5. La.—Arrieux v. Dugas, 5 Rob. 
453. 

31 C.J. p 95 note 97. 

6. La.—Babin v. Brosset, 11 La. 557. 
31 C.J. p 95 note 98. 

7. La.—^Arrieux v. Dugas, 6 Rob. 
453. 

8. La.—Lanusse v. Lanna, 6 Mart., 
N.S., 103. 

9. La.—Slack v. Dunn, App., 5 So. 
2d 164. 

31 C.J. p 95 note 2. 


10. La.—Newman v. Cooper, 23 So. 
116, 50 La.Ann. 397. 

31 C.J. p 95 note 3. 

11. La.—Slack v. Dunn, App., 5 So. 
2d 164. 

31 C.J. p 95 notes 4-6. 

12. La.—Lanusse v. Lanna, 6 Mart., 
N.S., 103. 

13. La.—Pain v. Perret, 10 La. 300. 
31 C.J. p 95 note 8. 

14. U.S.—In re Horton, D.C.La., 31 
F.2d 795. 

La.—Guss V. Mathews, 155 So. 765, 
179 La. 1033, 

31 C.J, p 95 note 9. 

Recordation in improper form | 

Where the statute requires that the 
statement by the husband of the 
amount due the wife shall be under 
oath, the recordation of husband’s 
unsworn statement of amount due 
wife from him gave her no legal 
mortgage on his property, but such 
statement, made in authentic form in 
presence of notary and two witness¬ 
es, was sufficient notice of wife’s 
paraphernal claim against husband.— 
Guss V. Mathews, 155 So. 765, 179 
La. 1033. 

15. U.S.—Bradley v. Claflin, La., 10 
S.Ct. 125, 132 U.S. 379, 33 L.Ed. 
367. 

La.—West v. His Creditors, 1 La.Ann. 
365. 
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16. U.S.—Bradley v. Claflin, La., 10' 
S.Ct. 125, 132 U.S. 379, 33 L.Ed. 367, 

17. U.S.—Nalle v. Young, La., 16 S, 
Ct. 420. 160 U.S. 624, 40 L.Ed. 560, 

31 C.J. p 95 note 12. 

18- La.—Sauton v. Leverich, 23 La, 
Ann. 460. 

31 C.J. p 95 note 13. 

19. La.—Babin v. Brosset, 11 La, 
557. 

N.M.—Chavez v. McKnight, 1 N.M, 
147. 

20. N.M.—Chavez v. McKnight, su¬ 
pra. 

31 C.J. p 95 note 16. 

21. U.S.—Fleitas v. Richardson,. La.,. 
13 S.Ct. 495, 147 U.S. 550, 37 L.Ed. 
276. 

22. La,—Sauton v. Leverich, 23 La, 
Ann. 460. 

N.M.—Chavez v. McKnight, 1 N.M. 
147. 

23. La.—Sauton v. Leverich, 23 La, 
Ann. 460. 

24. La.—Vanhille v. Her Husband, 5 
Rob. 496. 

25. La.—^Vanhille v. Her Husband, 
supra. 

26. U.S.—^Nalle v. Young, La., 16 S. 
Ct. 420, 160 U.S. 624, 40 L.Ed. 560. 

31 C.J. P 96 note 23. 
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daring a mortgage in favor of the wife is not con- 
dusive on third persons not parties to the proceed¬ 
ings in which such judgment was rendered.-*^ An 
order of seizure and sale in favor of the wife 
against her husband, on account of her dowry, will 
not be sustained against a third possessor of the 
property whose title was acquired prior to the re¬ 
cording of the wife’s judgment.^® 

Order of subjection of property. The wife may 
he compelled to look to property not otherwise en¬ 
cumbered before proceeding against property cov¬ 
ered by other and inferior liens.-^ The rule that 
mortgaged property which has been alienated by 
the mortgagor will be applied to the satisfaction 
■of the mortgage debt in the inverse order of its 
alienation, discussed in Mortgages § 434, also 41 
CJ. p 764 note 8, applies in the enforcement of the 
wife’s legal mortgage.^O 

Renunewtion or loss of lien. The wife may re¬ 
nounce her legal mortgage^i with reference to any 
particular property to which it attaches^^ without 
releasing it as to other property ;33 but such re¬ 
nunciation can be made only in the manner pre¬ 
scribed by law.34 The lien cannot be defeated by 
alienations by the husband,^® or by levies by his or 
community creditors,or sales under executions 
on judgments in their favor ;37 but it is extin¬ 
guished by the husband’s discharge in bankrupt- 
cy.38 It may be extinguished by conventional re¬ 
placement between the husband and the wife,33 or 
by substitution of a special mortgage,*40 but a con¬ 
veyance by the husband to the wife in satisfaction 
of her mortgage claim will not prevent her from 
subsequently asserting her mortgage where the at¬ 


41 C.J.s. 

tempted conveyance fails,« and even while holding 
the legal title to the property so conveyed she niav 
take the proper steps to render her mortgage 
ag-amst such property effective in the event of th 
failure of the title conveyed to her by her hus^ 

band.'^3 

WJiat law governs. Considering a law creatin'^ 
a legal mortgage as being in the nature of a real 
statute, and as such having no extraterritorial op- 
eration,« the wife’s general lien on the husband’-i 
or the community estate arising under the law of 
one state or country is ineffective in another state 
or country,^* even where the husband and wife 
I have acquired a new domicile in the latter state 
or country.45 In the last mentioned case the rule 
holds good even where the laws of the new domi¬ 
cile give a lien similar to that previously acquired 
under the laws of the former domicile,^® and, a for¬ 
tiori, the rule obtains where the foreign lien is op¬ 
posed to the legal policies of the new domicile.” 
Where a legal mortgage is claimed under the laws 
of the state where the property is situated, it is held 
that the parties must have been married in the 
Statens or else the wife’s claim must have arisen, 
that is, the husband must have received her proper¬ 
ty, while they were domiciled in the state,<9 
likewise must have received it within the state.so 
The general principle that the matrimonial rights 
of persons who marry with the intention of re¬ 
moval to another state will be governed by the 
laws of such state, discussed supra § 466 b, applies 
to the wife’s legal mortgage, and hence the mort¬ 
gage given by the law of such state may rest on 
the husband s receipt of the wife’s property prior to 


27. U.S.—Pleitas v. Richardson, La., 
13 S.Ct. 495. 147 U.S. 550, 37 L.Ed. 
276. 

28. La.—Lebeau v. Jewell, 9 La.Ann. 
168. 

29. La.—Vanhille v. Her Husband 5 
Rob. 496. 

31 C.J. p 96 note 27. 

80. La.—Dreux v. His Creditors, 7 
Mar^.N-.S., 635. 

31 C.J. p 96 note 29. 

31. La—Tobin v. White, 76 So 248 
142 La 84. 

31 C.J. p 96 note 30. 

82. La—Tobin v. White, supra 
31 C.J. p 96 note 31. 

33. La—Dreux v. His Creditors, 6 
Mart.,N.S., 502—Lanusse v. Lanna, 
6 Mart.,N.S., 103. 

"34. La.—Equitable Securities Co. v 
Talbert, 22 So. 762, 49 LaAnn. 1393.’ 
31 C.J. p 96 note 33. 


35. La—^Wood v. Harrell, 14 La. 
Ann. 61. 

31 C.J. p 96 note 34. 

36. La.—Blanchard v. Blanchard, 6 
La 294. 

N.M,—Chavez v. McKnight, 1 N.M. 
147. 

37. La.—Blanchard v. Blanchard, 6 
La 294. 

N.M.—Chavez v. McKnight, 1 N.M. 
147. 

38. U.S.—Fleitas v. Richardson, La., 
13 S.Ct. 495, 147 U.S. 550, 37 L.Ed 
276. 

La.—Ailing v, Egan, 11 Rob. 244. 

39. U.S.—Fleitas v. Richardson, La., 
13 S.Ct. 495, 147 U.S. 550, 37 L.Ed 
276. 

31 C.J. p 96 note 38. 

40. La.—^Union Bank v. Slidell 11 
La 23. 

41. U.S.—Bradley v. Claflin. La, 10 
S.Ct. 125, 132 U.S. 379, 33 L.Ed. 367. 
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42, U.S.—Bradley v. Claflin, supra 

31 C.J. p 97 note 41. 

43, La.—Valansart's Succession, 12 
La.Ann. 848. 

31 C.J. p 97 note 44. 

44, La—Valansart's Succession, su¬ 
pra. 

31 C.J. p 97 note 45. 

45, La.—Valansart's Succession, su¬ 
pra. 

31 C.J. p 97 note 46. 

^ La.—Valansart's Succession, su¬ 
pra. 

31 C.J. p 97 note 47. 

47. La.—Babin v. Brosset, 11 La 
557. 

Tex.—Hall V. Harris, 11 Tex. 300. 

48. La.—Valansart's Succession, 12 
LaAnn. 848. 

31 C.J. p 97 note 49. 

49. La—Eager v. Brown, 14 LaAnn. 
684. 

31 C.J. p 97 note 50. 

50. La,—Eager v. Brown, supra 
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their becoming actually domiciled in such state.51 

JVife's privilege on husband's property. The 
statutory privilege given to the wife on her hus¬ 
band's property in some jurisdictions is distinct and 
different from her tacit mortgage of the civil law.52 
It is construed strictly, and cannot be extended be- 
vond the terms of the statute.®^ Where the priv¬ 
ilege is accorded expressly only for dotal rights it 
cannot be extended to paraphernal rights, ^4 and 
where it is given only on movables it cannot be ex¬ 
tended to immovables.^5 

g 511 , - As between Several Communities 

A right to reimbursement may arise between com¬ 
munities where funds of a succeeding community have 
been expended for the benefit or enrichment of the pre¬ 
ceding community. 

As between several communities, arising on suc¬ 
cessive marriages by the husband, the husband's ap¬ 
plication of the funds of the later community for 
the benefit of the former gives rise to a correspond¬ 
ing credit and indebtedness between the two com¬ 
munities, at least in the absence of any evidence 
showing that such application was made, in the 
exercise of the husband's general power and control 
over the second community, with the intention that 
no liability should fall on the former community.56 
Where funds of the subsequent community are 
used to complete the purchase price of land pur¬ 
chased by the prior community,^*^ or to improve 


land of the prior community,^® an equity or charge 
arises against the earlier community in favor of the 
later. Community rights of a spouse growing out 
of a marriage can affect only the individual interest 
of the other spouse growing out of a preceding 
marriage, and the rights of children by a preceding 
marriage cannot be affected by the rights of either 
party arising out of the second marriage. 

The title to improvements is considered supra § 
478, and the title to property purchased on credit 
is considered supra § 483. 

§512. Agency between Husband and Wife 

a. Agency of husband for wife 

b. Agency of wife 

a. Agency of Husband for Wife 

The husband may act as agent for his wife but the 
mere fact of the marital relation does not constitute him 
as such. In the absence of ratification or estoppel the 
wife is not bound by the husband's unauthorized or fraud¬ 
ulent acts. 

The mere fact of the marital relation does not 
constitute the husband the agent of the wife for 
the purpose of binding her or her separate estate,6® 
but if authorization is conferred by the wife, the 
husband may act as agent with respect to any con¬ 
tract which the wife herself may make,®l and his 
acts as agent within the scope of his authority are 
binding on her,®2 even though she is an undisclosed 
principal at the time of the contract.®^ In some 


51. La,—Fisher v. Fisher, 2 La.Ann. 
774. 

52. U.S.—In re Horton, D.C.La., 31 
F.2d 795. 

31 C.J. p 97 note 56. 

53. La.—Friend v. Fenner, 2 La.Ann. 
789. 

54. U.S.—In re Horton, D.C.La,, 31 
F.2d 795. 

31 C.J. p 97 note 58. 

55. La.—Friend v. Fenner, 2 La.Ann. 
789. 

56. La.—Schwenck’s Succession, 10 
So. 185, 43 La.Ann. 1110. 

Powers of husband as survivor after 
remarriage see infra § 575. 

57. Tex.—Aman v. Cox, Civ.App., 164 
S.W.2d 744. 

58. Tex.—Aman v. Cox, supra. 

31 C.J. p 97 note 62. 

59. Tex.—Dakan v. Dakan, 83 S.W. 
2d 620, 125 Tex. 305, affirming, Civ. 
App., 52 S.W.2d 1070. 

€0. Tex.—Rankin v. Kerrville Bus 
Co., Civ.App., 115 S.W.2d 997, error 
dismissed—Powell v. First Nat. 
Bank, Civ.App., 75 S.W.2d 471. 
Wash.—Hink v. Mehlhorn, 24 P.2d 
1061, 174 Wash. 351. 

31 C.J. p 98 note 67. 

41 C.J.S.-69 


Right of husband to change contract 
A valid contract between a mar¬ 
ried woman and a third person can¬ 
not be changed by the husband act¬ 
ing alone and not as his wife’s rep¬ 
resentative.—Hernandez v. Antonio, 
16 Philippine 507. 

61. Cal,—^Hulsman v. Ireland, 270 P. 
948, 205 Cal. 345—Stegeman v. Van- 
deventer, App., 135 P.2d 186. 

Tex.—Gohlman, Lester & Co. v. Whit¬ 
tle, 273 S.W. 808, 114 Tex. 548, re¬ 
versing, Civ.App., 254 S.W. 595— 
Foster v. Hackworth, Civ.App., 164 
S.W.2d 796—Clark v. Clark, Civ. i 
App„ 107 S.W.2d 421—Powell v. 
First Nat. Bank, Civ.App., 75 S.W. 
2d 471—Moore v. Thomas, Civ.App., 
258 S.W. 1087. 

31 C.J. p 98 note 65, p 105 note 74. 
Fire insurance policy 

Policy of fire insurance on barn be¬ 
longing to wife of insured was held 
valid, where there was an implied if 
not a direct authorization by the wife 
to effect the insurance, and no fraud¬ 
ulent intent.—^Washington Fire Relief 
Ass’n v. Albro, 241 P. 356, 137 Wash. 
31. 

Life insurance policy 

Husband was held competent to act 
as agent of wife who intended to ap- 
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ply, and was in good faith applying, 
for insurance, as respects validity of 
life policy issued on application, the 
proposal portion of which was signed 
by husband.—Meyer v. Johnson, 46 P. 
2d 822, 7 Cal.App.2d 604. 

62. Idaho.—Leaf v. Codd, 240 P. 593, 
41 Idaho 547. 

La.—Bank of Coushatta v. Coats, 127 
So. 587, 170 La. 163—Poster v. Ab¬ 
ney, 127 So. 435, 13 La.App. 620. 
Tex.—Powell v. First Nat. Bank, Ciw. 
App., 75 S.W.2d 471—McCombs v. 
Abrams, Civ.App., 28 S.W.2d 684, 
affirmed, Com.App., 48 S.W.2d 612. 
31 C.J. p 98 note 65. 

63. La.—Ben P. Key & Co. v. Sulli¬ 
van, 124 So. 677, 169 La. 156. 

Tex.—Powell v. First Nat. Bank, Civ. 

App., 75 S.W.2d 471. 

Statute exempting property from 
debts contracted by husband 
A wife is liable as undisclosed 
principal on contract made by her 
husband as her agent, notwithstand¬ 
ing statutory provisions exempting 
separate property of wife from debts 
contracted by husband, since in such 
case debt is contracted by wife.— 
Gohlman, Lester & Co. v. Whittle, 273 
S.W. 808, 114 Tex. 548, reversing, 
Civ.App., 254 S.W. 595. 
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jurisdictions, however, a married woman cannot 
make a power of attorney directly to her husband 
to convey her separate property, as considered in¬ 
fra § 537. The requirements of the statute of 
frauds as to the necessity of writing in the crea¬ 
tion of an agency to deal with land are applicable 
to cases in which the husband assumes to act as 
agent for the wife,®^ and the same is true as to 
other requirements of the statute.®® The wife’s 
appointment of her husband to act as her agent 
with regard to personalty need not be in writing.®® 
Liability of wife for unauthorised or fraudulent 
acts. The husband’s unauthorized acts, in the ab¬ 
sence of any element of ratification or estoppel, will 
bind neither the wife nor her separate property,®^ I 
and this is true even though the husband’s contracts 
have benefited the separate property of the wife.®® 
A wife is not bound by representations by her hus¬ 
band not made in her presence or as her agent,®® 
but the wife is responsible for her husband’s fraud¬ 
ulent acts if she has intrusted to him a matter put¬ 
ting him in a position to perpetrate a fraud while 
executing a transaction within the scope of his 
agency,'® even though she has no knowledge of the 
fraud. 

Liability of husband. The husband is not per¬ 
sonally bound by his acts within the scope of his 
agency,^® unless he fails to disclose that he is 
acting as agent.73 Where the husband who owns 
property in joint tenancy with his wife represents 
that the property is owned by his wife alone and 
signs her name as agent to a contract pertaining 
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to the property, he cannot escape liability unri. 
the contract on the ground that he was not a 
thereto. 74 ® 

Ratification. The wife, by her subsequent rati- 
ncation of her husband’s unauthorized acts m - 
bind herself and her separate property.75 7 j,g 
may be deemed to have ratified his act where w’-l! 
constructive notice of the acts of her husband 
tensibly as her agent, she accepts the benefits there 
of,'® but the mere retention of the benefits irith 
out knowledge of the unauthorized act does no* 
constitute a ratification thereof.77 The wife can' 
not ratify the contract so far as it relates to he- 
advantage and reject it so far as it imposes a bur¬ 
den on her.'® Where two wives join in convev 
ances of their separate properties, pursuant to'- 
contract of exchange made between their husbands'* 
It amounts to a ratification thereof.79 The mere' 
appointment of the husband as agent does not have 

honSo""^'''" 


Estoppel. The wife by her acts may be estopped 
to deny the authority of her husband to act as her 
agent,8i providing she has full knowledge of the 
material facts at the time she does the acts claimed 
to constitute the estoppel.®® a wife need not open¬ 
ly repudiate unauthorized acts of her husband in 
order to protect her separate property from liabil¬ 
ity, and where the acts of the husband are not for 
the wife’s personal benefit or for the benefit of her 
separate property, the fact that the wife does not 
protest against the husband’s acts or repudiate them 


64. Cal.—Nason v. Lingle 77 P 71 
143 Cal. 363. 

31 C.J. p 99 note 78. 

65. Cal.—Garcia & Maggini Co v. 
Colvin, 199 P. 1113, 53 Cal.App.* 79. 

66. Tex.—Powell v. First Nat. Bank, 
Civ.App., 75 S.W.2d 471. 

67. Cal.—Godfrey v. Godfrey, 259 P. 
71, 85 Cal.App. 204. 

Tex.—Curington v. Parks, Civ.App., 
158 S.W.2d 839—Sharp v. Beacon 
Oil & Refining Co., Civ.App., 108 S. 
■VV.2d 870, error dismissed. 

Wash.—Hink v. Melhorn, 24 P 2d 
1061, 174 Wash. 351. 

31 C.J. p 98 note 66. 

Waiver or compromise of wife's 
rights 

Where no authority had been con¬ 
ferred by the wife, the husband was 
held unable to waive or compromise 
any of rights of wife as an heir and 
bind her by an agreement of parti- 
tiom—Milburn v. Wemple. 101 So 
132, 156 La. 759. 

68. Tex.—Bagley v. Wallace, Civ. 
App., 108 S.W.2d 835, error dis¬ 
missed. 

31 C.J. p 105 note 78. 


69. Tex.—Putman v. Coleman, Civ. 
App., 277 S.W. 213—Lewis v. 
Hoeldtke, Civ.App., 76 S.W. 309. 

31 C.J. p 98 note 66 [e]. 

70. Cal.—Brown v. Oxtoby, 114 p. 
2d 622, 45 Cal.App.2d 702. 

71. Cal.—Benner v. Hooper, 296 P 
660, 112 Cal.App. 53. 

72. Tex.—Poster v. Hackworth, Civ. 
App., 164 S.W.2d 796—Gleghorn v. 

Russell, Civ.App., 62 S.W.2d 285_ 

Whitney Hardware Co. v. McMa¬ 
han, Civ.App., 231 S.W. 1117, certi¬ 
fied questions answered 231 S W 
694, 111 Tex. 242. 

73. Cal.—Bean v. Reicker, 7 P.2d 
1055, 120 Cal.App. 403. 

Kreisle v. Wilson, Civ.App., 148 
S.W. 1132. 

74. Cal.—Laack v. Dimmick, 273 P 
50, 95 Cal.App. 456. 

75. Cal.—Hulsman v. Ireland, 270 P. 
948, 205 Cal. 345—Stegeman v. Van- 
deventer, App., 135 P.2d 186—Mey¬ 
er V. Johnson, 46 P.2d 822, 7 Cal. 
App.2d 604—Benner v. Hooper 296 
P. 660, 112 Cal.App. 53—Laack v. 
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Dimmick, 273 P. 50, 95 Cal.App. 
456. 

Tex.—Powell v. First Nat. Bank, Civ. 
App., 75 S.W.2d 471. 

76. Cal.—Phillips v. Phillips. 127 P 
346, 163 Cal. 530. 

31 C.J. p 98 note 73. 

77. Cal.—Pacific Bone, Coal & Fer¬ 
tilizer Co. V. Bleakmore, 254 P. 
618, 81 Cal.App. 659. 

78. Cal.—Stegeman v. Vandeventer, 
App., 135 P.2d 186. 

31 C.J. p 98 note'74. 

79. Wash.—Coonrod v. Studebaker, 
101 P. 489, 53 Wash. 32. 

80. La.—Bank of Coushatta v. 
Coats, 127 So. 587, 170 La. 1G3. 

81. Cal.—Laack v. Dimmick, 273 P. 
50, 95 Cal.App. 456. 

Idaho.—Leaf v. Codd, 240 P. 593, 41 
Idaho 547. 

Tex.—Powell v. First Nat. Bank, Civ. 

App., 75 S.W.2d 471. 

31 C.J. p 99 note 80. 

82 ,. Wife held to have had 
knowledge 

Cal.—Laack v. Dimmick, 273 P. 50, 
95 Cal.App. 456. 
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does not estop her from denying that he acted as 
her agent.^2 Acquiescence of the wife in partic¬ 
ular acts of the husband does not constitute an es¬ 
toppel in other or different acts.^^ The wife is not 
estopped from denying the husband’s agency where 
the other contracting party dealt with the husband, 
not as agent, but as principal.^s 

Imputed knowledge or notice. Knowledge ac¬ 
quired or notice received by the husband is not im¬ 
puted to the wife merely because of the existence 
of the marital relationship,^6 particularly when the 
husband and wife are dealing with one another as 
adverse parties.^*^ His knowledge or notice is im¬ 
puted to the wife if he is acting as her agent^S 
in the transaction to which the knowledge or notice 
pertains,^^ unless his conduct as alleged agent is 
so adverse to her interests as to raise a clear pre¬ 
sumption that he would not communicate the facts 
to his wife.9® 

Evidence, There is no presumption that the hus¬ 
band is his wife’s agent merely because of the mar¬ 
ital relationship,^^ and the burden of proving the 
wife’s liability either because of express authoriza¬ 
tion of her husband’s acts or through ratification or 


estoppel is on the party asserting the liability.^^ 
The agency may be proved by circumstantial as well 
as by direct evidence.^^ Some courts have held, as 
a general rule, that the agency of the husband for 
the w'ife may be established by less evidence than 
would show an agency between persons not so re- 
lated,94 but there is other authority that the evi¬ 
dence necessary to establish authorization or rati¬ 
fication by the wife must be as strong and satisfac¬ 
tory as between independent parties.^^ Evidence 
of the husband’s authority to act as his wife’s agent 
in certain matters does not establish authority to 
act in other matters not incidental thereto.^® De¬ 
pendent on the facts in the particular case, evidence 
has been held sufficient to show agency of the hus¬ 
band for the wife,^"^ or at least prima facie agen¬ 
cy, 98 or ratification by the wife of the husband’s 
acts;^^ or the evidence has been held not to show 
agency! or estoppel.^ The wife may testify as to 
statements made to her by her husband concerning 
the transaction in which it is claimed her husband 
acted as agent, not as proof of the facts stated, 
but as evidence to show the extent of her knowl¬ 
edge of the transaction and that her husband’s ac¬ 
tions were unauthorized by her.^ 


83. Idaho.—Loomis v. Gray, 90 P.2d 
529, 60 Idaho 193, 

84. Tex.—Trimble v. Stephenville 
State Bank, Civ.App., 96 S.W.2d 
733. 

85. €al.—Garcia & Maggini Co. v. 
Colvin, 199 P. 1113, 53 Cal.App. 79. 

88. Tex.—Carl v. Settegast, Com. 
App., 237 S.W. 238, reversing, Civ. 
App., '211 S.W. 506—Home Owners' 
Loan Corporation v. Cilley, Civ. 
App., 125 S.W.2d 313, error refused 
—Clark V. Clark, Civ.App., 107 S. 
W.2d '421—Potter v. Mobley, Civ. 
App., 194 S.W. 205. 

Spouses sued as joint debtors 
Rule as to imputed knowledge does 
not apply between husband and wife 
sued as joint debtors.—Reid v. Top¬ 
per, 259 P. 397, 32 Ariz. 381. 

87. Tex.—Clark v. Clark, Civ.App., 
107 S.W.2d 421. 

88. Cal.—Casner v. San Diego Trust 
& Savings Bank, 94 P.2d 65, 34 
Cal.App.2d 524. 

Tex.—Allen v. Garrison, 50 S.W. 335, 
92 Tex. 546—Clark v. Clark, Civ. 
App., 107 S.W.2d 421—Loveland V. 
Ingle, Civ.App., 230 S.W. 1054. 

89. Cal.—Raleigh v. Lee, 146 P. 696, 
26 Cal.App. 229. 

90. Tex.—Brady v. Garrett, Civ. 
App., 66 S.W. 2d 502, error dis¬ 
missed. 

91. Cal.—Brown v. Oxtoby, 114 P.2d 
622, 45 Cal.App.2d 702. 

31 C.J. p 105 note 75. 


92. Cal.—Garcia & Maggini Co. v. 
Colvin, 199 P. 1113, 53 Cal.App. 79. 

Tex.—Trimble v. Stephenville State 
Bank, Civ.App., 96 S.W.2d 733. 

93. Cal.—Hulsman v. Ireland, 270 P. 
948, 205 Cal. 345—Stegeman v. 
Vandeventer, App., 135 P.2d 186— 
Brown v. Oxtoby, 114 P.2d 622, 45 
Cal.App.2d 702—^Latta v. De Roza, 
281 P. 655, 100 Cal.App. 606, deny¬ 
ing rehearing 280 P. 711, 100 Cal. 
App. -606. 

31 C.J. p 98 note 68. 

94. Cal.—Hulsman v. Ireland, '270 P. 
948, 205 Cal. 345—Stegeman v. 
Vandeventer, App., 135 P.2d 186— 
Brown v. Oxtoby, 114 P.2d 622, 45 
Cal.App.2d 702—^Latta v. Da Roza, 
281 P. 655, 100 CaLApp. 606, deny¬ 
ing rehearing 280 P. 711, 100 CaL 
App. 606. 

31 C.J. p 98 note 69—30 C.J. p 622 
note 48. 

95. Wash.—Hink v. Mehlhorn, 24 P. 
2d 1061, 174 Wash. 351. 

96. La.—Bank of Coushatta v. 

Coats, 127 So. 587, 170 La. 163. 

Alteration, of written instrument 
The mere fact that the husband 
has authority to act as agent for his 
wife does not establish his authority 
to alter a written instrument for 
her, but additional evidence plainly 
showing this to be within the scope 
of his agency must be introduced in 
order to hold the wife liable.—Cali¬ 
fornia Savings & Commercial Bank 
V. Wheeler, 16 P,2d 737, 216 Cal. 742. 
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97. Cal.—Latta v. Da Roza, 280 P. 
711, 100 Cal.App. 606, rehearing de¬ 
nied 281 P. 655, 100 CaLApp. 606. 

La.—Polizzotto V. Hart, 146 So. 151, 
176 La. 564—^New Orleans Fur Ex¬ 
change V. Levy, 119 So. 553, 10 
La. App. 166. 

Tex.—Moore v. Thomas, Civ.App., 
258 S.W. 1087. 

31 C.J. p 98 note 67 [d]. 

98. Cal.—Hargrove v. Henderson, 
292 P. 148, 108 CaLApp. 667. 

Inference of agency 
Where husband and wife were 
joint owners of realty on which 
apartment house was built and both 
solicited from plaintiff a loan which 
was expended on property in liqui¬ 
dating existing encumbrances and 
paying labor bills, it could be in¬ 
ferred that husband was wife’s 
agent so as to render her liable with 
him for his fraudulent representa¬ 
tions regarding encumbrances on 
property by which plaintiff was in¬ 
duced to make loan.—Brown v. Ox¬ 
toby, 114 P.2d 623, 45 Cal.App.2d 702. 

99. Cal.—Clendenin v. White, 217 P. 
761, 62 CaLApp. 664. 

1. Wash.—Hink v. Mehlhorn, 24 P. 
2d 1061. 174 Wash. 351. 

31 C.J. p 98 note 67 [e]. 

2. Cal.—Fitzgerald v. Terminal De¬ 
velopment Co., 53 P.2d 177, 11 Cal. 
App.2d 126, hearing denied 55 P.2d 
194, 11 Cal.App.2d 126. 

3. Tex.—Dodson v. Isensee, Civ. 
App., 273 S.W. 634. 
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b. Agency of Wife 

A wife may be the agent of her husband or agent 
of the community but her agency does not arise from the 
mere fact of the marriage relationship. The husband’s 
separate property or the community estate may become 
liable on unauthorized contracts executed by the wife 
if elements of ratification or estoppel are present. 

A wife may be the agent of her husband^ or 
agent of the community with the husband’s con¬ 
sent,® and she may bind her husband either per¬ 
sonally or as head of the community.® The agency 
of the wife for the husband arises from express 
authority or from the conduct of the parties,^ and 
it does not arise from the mere fact of the mar¬ 
riage relationship.® The wife acting as agent has 
implied authority to perform all things reasonably 
necessary to the furtherance of the agency,® but 
the fact that she is her husband’s agent in certain 
matters does not authorize her to represent him in 
other matters not incidental to the original agen¬ 
cy.^® The husband is not bound by unauthorized 
acts of the wife if no elements of ratification or es¬ 
toppel are present.ii A creditor may hold the hus¬ 
band liable as undisclosed principal although he 
may not have known of the principal’s existence at 
the time the wife incurred the debt.^^ The wife, if 
actually acting as agent for her husband, need not 
sign her name as agent.^® 


4. Ariz.—Hunger v. Boardman, 88 
P.2d 536, 53 Ariz. 271, 

€al.—Hulsman v. Ireland, 270 P. 948, 
205 Cal. 345—Stegeman v. Vande- 
venter, App., 135 P.2d 186—Aleyer 
V. Thomas, 100 P.2d 360, 37 Cal. 
App.2d 720, rehearing denied 100 
P.2d 1066, 37 Cal.App.2d 720. 

Idaho.—Carron v. Guido, 33 P.2d 345, 
54 Idaho 494. 

Tex.—Woodward & Hardie v. McMil¬ 
lan, Civ.App., 34 S.W.2d 357. 
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The authority of a wife to contract for ner« 
saries is considered infra § 518. 

Ratification and estoppel. By ratificationW n, 
by estoppelis the husband’s separate property or 
the community estate may become liable on unJ 
thonzed contracts executed by the wife. The ^7 
bapd cannot, with full knowledge of the facts ^ 
cept the benefits of an unauthorized contract’ 
escape its obliptions, but he must accept or reiec" 
the contract in its entirety,and after he has 
knowingly accepted the benefits of the contract he 
IS estopped to repudiate the burdens thereof 17 Si 
lence or inaction by the husband when it is his 
duty to speak or to act may constitute ratification 
of his wife s actsi* or estoppel to deny her author- 
ity but silence or inaction by the husband has no 

4uty to speak or to 
act there can be no ratification by the husband 
without full knowledge of his wife’s acts,2i nor can 
any question of estoppel arise in the absence of 
knowledge by the husband where he has been guiln- 

0 no express or implied representations as to hi’s 
wife’s authority.22 

Imputed knowledge or notice. A rule which mav 
obtain in some instances that the knowledge of the 
wife is imputed to the husband does not apply be¬ 
tween husband and wife sued as joint debtors.23 


5. Ariz.—Hunger v. Boardman, 88 
P.2d 536, 53 Anz. 271. 

6. Cal.—Meyer v. Thomas, 100 P.2d 
360, 37 Cal.App.2d 720, rehearing 
denied 100 P.2d 1066, 37 Cal.App.2d 
720. 

Idaho.—Carron v. Guido, 33 P.2d '345 
54 Idaho 494. 

La.—Security Mut. Casualty Co. v. 
Smith, App., 185 So. 679—Motion 
Picture Advertising Service v Mo- 
dica. 139 So. 80, 18 La.App. 647. 

Wash.—Harry Poy v. K. Miyamoto. 
279 P. 744, 153 Wash. 436. 

31 C.J. p 97 note 63. 

7. Tex.—Woodward & Hardie v. Mc¬ 
Millan, Civ.App., 34 S.W.2d 357. 

a Tex.—Rankin v. Kerrville Bus 
Co., Civ.App., 115 S.W.2d 997, er¬ 
ror dismissed—Gray v. Black *Civ 
App., 267 S.W. 291, reversed on 
other grounds Black v. Gray Com 
App., 280 S.W. 573. 


a La.—Security Mut. Casualty Co. 
V. Smith, App., 185 So. 679—Motion 
Picture Advertising Service v. Mo- 
dica, 139 So. 80, 18 La.App. 647— 
Perfection Garment Co. v. Lanasa, 
7 La.App. 31. 

10. Tex. Broadnax v. Treadwell 
Civ.App., 277 S.W. 196—Gray v! 
Black, Civ.App., 267 S.W. 291, re¬ 
versed on other grounds Black v. 
Gray, Com.App., 280 S.W. 573. 

11. Cal.—Snider v. Dunn, 208 P. 990. 
58 CaLApp. 488. 

Pahier v..Rester, App., li So.2d 
S 7, 

Tex.—^White Sewing Mach. Co. v. 
Lindsay, Civ.App., 14 S.W.2d '311, 
error dismissed. 

12. Cal.—Hulsman v. Ireland 270 P 
948, 205 Cal. 345. 

13. Tex.—Woodward & Hardie v. 
McMillan, Civ.App., 34 S.W.2d 357.' 

14. Cal.—^Hulsman v. Ireland, 270 
P. 948, 205 Cal. 345—Stegeman v. 
Vandeventer, App., 135 P.2d 186. 

Tex.—Burleson v. Graves, Civ \dd 
255 S.W. 1013. 

Wash.—Short v. Dolling, 35 p.2(i go 
178 Wash. 467. 

Fraudulent representations 
Husband, ratifying and accepting 
benefits of wife’s acts, with knowl¬ 
edge of her fraudulent representa- 
tions to their principal, would be 

Qulllln, 

277 P. 554, 47 Idaho 542. 
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15. Wash.—Short v. Dolling, 35 P2d 
82, 178 Wash. 467. 

le. Tex.—Burleson v. Graves. Civ 
App., 255 S.W. 1013. 

Wash. Short v. Dolling, 35 p go 
178 Wash. 467. 

—Hunger v. Boardman, 88 
P.2d 536, 53 Ariz. 271. 

Wash.—^Wallace v. Thomas, 76 P.2d 
1032, 193 Wash. 582—Short v Dol¬ 
ling, 35 P.2d 82, 178 Wash. 467. 

18. La. Rahier v. Rester, App., 11 
So.2d 87. 

Euchey v. Adam Schaaf, Inc., 
Civ.App., 7 S.W.2d 168—Joy v. 
Fakes Furniture & Carpet Co., Civ. 
App., 286 S.W. 611—McKee v. Pop¬ 
ular Dry Goods Co., Civ.App., 240 
S.W. 667. 

19. Tex.—Burleson v. Graves, Civ. 
App., 255 S.W. 1013. 

20. La. Rahier v. Rester, App., 11 
•So.2d 87—Lacaze v. Kelsoe, App., 
185 So. 676. 

21. Cal.—Henry v. Nelms, 298 P. 
822, 113 Cal.App. 587. 

La.—Sizeler v. Pino, 119 So. 904, 10 
La. App. 11. 

22. Cal.—Snider v. Dunn, 208 P. 990, 
58 CaLApp. 488. 


3. Ariz.—Reid v. 
397, 32 Ariz. 381. 


Topper, 259 P. 
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Evidence. The existence of the marital relation- 
hip creates no presumption that the wife is her 
Lsband’s agent,24 and the fact of agency must be 
established by proof as in other cases,25 but it has 
been held in some jurisdictions that much less evi¬ 
dence is needed to establish the fact of agency of 
the wife for the husband than is necessary to show 
an agency as to persons not so related.26 The par¬ 
ty seeking to establish authorization by the hus- 
band27 or ratification by him of his wife’s acts28 
has the burden of proof, but proof may be made 
by circumstantial as well as by direct evidence.29 
Testimony of the wife that she signed as the hus¬ 
band’s agent is admissible on the question of agen¬ 
cy, 30 and statements of the husband showing his 
knowledge of the contract are admissible to show 
ratification.^! The mere signature by the wife as 
attorney in fact for her husband is not sufficient 
to prove a power of attorney given by the husband 
to his wife.22 

Question of fact Whether or not the wife has 
acted as her husband’s agent is usually a question 
of fact for the jury.23 

§ 513. Forfeiture of Rights 

in the absence of statute a wife does not by her 
adultery or abandonment forfeit her Interest in the com¬ 
munity property accumulated at the time of the miscon¬ 
duct; but when Judicially determined such misconduct 
may work a forfeiture of subsequent marital rights. 

Under the civil laws of Spain and Mexico, at one 


§ 514 

time at least, the wife forfeited her matrimonial 
gains where she had been guilty of adultery,24 or 
when she had abandoned her husband without^ his 
consent,35 or when she had joined some religious 
sect and therein married or committed adultery.2® 
In the absence of provision in the community prop¬ 
erty statutes, in a jurisdiction wherein the question 
is by reason of that fact to be determined in ac¬ 
cordance with the common law, the wife does not 
by her adultery or abandonment forfeit her inter¬ 
est in the community property accumulated at the 
time of the misconduct,37 but adultery or abandon¬ 
ment, when judicially determined, may work a for¬ 
feiture of subsequent marital rights.38 The wife’s 
right in community property is not forfeited by 
laches through her failure to assert it "while the 
marital relation exists.23 

Forfeiture by the wife of her share in the com¬ 
munity on its dissolution is considered infra § 558. 

§ 514. Transactions between Husband and 
Wife 

Under the statutes in some jurisdictions either the 
husband or wife may enter into any engagement or trans¬ 
action with each other with respect to property which 
either might enter into if unmarried, but they must act 
In the utmost good faith and frankness in their dealings 
with one another. 

Under the statutes in some jurisdictions either 
husband or wife may enter into any engagement or 
transaction with the other with respect to property 
which either might enter into if unmarried.^® The 


24. Cal.—Tagus Ranch Co. v. First 
Nat. Bank, 46 P.2d 809, 7 Cal,App. 
2d 457. 

Tex.—Gray v. Black, Civ.App., 267 S. 
W. 291, reversed on other grounds 
Black V. Gray, Com.App., 280 S.W. 
573. 

25. Tex.—Gray v. Black, supra. 

26. Cal.—Hulsman v. Ireland, 270 P. 

948. 205 Cal. 345—Stegeman v. 

Vandeventer, App., 135 P.2d 186— 
Latta V. Da Roza, 281 P. 655, 100 
Cal. App. 606. denying rehearing 
280 P. 711, 100 Cal.App. 606. 

31 C.J. p 98 note 69. 1 

27. Cal.—Tagus Ranch Co. v. First 
Nat. Bank, 46 P.2d 809, 7 Cal.App. 
2d 457. 

La.—Sizeler v. Pino, 119 So. 904, 10 
La.App. 11. 

Evidence held to show absence of 
authorization 

La—Sizeler v. Pino, supra. 

28. La.—Rahler v. Rester, App., 11 
So.2d 87—Sizeler v. Pino, 119 So. 
904, 10 LaApp. 11. 

Evidence held to show ratification 
Tex.—Burleson v. Graves, Civ.App., 
255 S.W. 1013. 


Evidence held not to show ratifica¬ 
tion 

La—Rahier v. Rester, App., 11 So.2d 
87—Lacaze v. Kelsoe, App., 185 So. 
676—Sizeler v. Pino, 119 So. 904, 
10 LaApp. 11. 

Xex.— Colonna v. Kruger, Civ.App., 
246 S.W. 707. 

29. Cal.—Hulsman v. Ireland, 270 P. 

948, 205 Cal. 345—Stegeman v. 

Vandeventer, App., 135 P.2d IS6— 
Latta V. Da Roza, 281 P. 655, 100 
Cal.App. 606, denying rehearing 
280 P. 711, 100 Cal.App. 606. 

Idaho.—Carron v. Guido, 33 P.2d 3'45, 
54 Idaho 494. 

31 C.J. p 98 note 68. 

30. Cal.—Mayfield v. Fidelity & 
Casualty Co. of New York, 61 P.2d 
S3, 16 Cal.App.2d 611. 

31. Cal.—Mayfield v. Fidelity & 
Casualty Co. of New York, supra 

32. Tex.—Bechert v. Rhea, Civ.App., 
19 S.W.2d 173, affirmed Savage v. 
Rhea, Com.App., 33 S.W.2d 429, 
rehearing denied 35 S.W.2d 133. 

33. Idaho.—Carron v. Guido, 33 P. 
2d 345, 54 Idaho 494. 

34. Ariz.- Pendleton v. Brown, 221 
P. 213, 25 Ariz. 604. 
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Beals v. Ares, 185 P. 780, 25 
N.M. 459. 

35. Ariz.—Pendleton v. Brown, 221 
P. 213, 25 Ariz. 604. 

N.M.—Beals v. Ares, 185 P. 780, 25 
N.M. 459. 

36. N.M.—Beals v. Ares, supra. 

37. Ariz.—Pendleton v. Brown, 221 
P. 213, 25 Ariz. 604. 

N.M.—Beals v. Ares, 185 P. 780, 25 
N.M. 459. 

Tex.—Hall v. Hall, Civ.App., 241 S. 
W. 624. 

38. Ariz.—^Pendleton v. Brown, 221 
P. 213, 25 Ariz. 604. 

39. U.S.—Parker v. Parker, Tex., 
222 F. 186, 137 C.C.A. 636, certio¬ 
rari denied 36 S.Ct. 164, 239 U.S. 
643, 60 L.Ed. '483. 

40. U.S.—In re Sterling, D.C.Cal., 
20 F.Supp. 924. 

Wash.—Seaton v. Smith, 58 P.2d 830, 
186 Wash. 447. 

31 C.J. p 99 note 87. 

Effect of invalid divorce decree dis¬ 
solving prior marriage 
Invalidity of one divorce decree 

would not inevitably nullify hus¬ 
band's acquisition of property rights 

in transactions with his later wife.— 
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relationship of husband and wife is one of confi¬ 
dence and trust demanding the utmost good faith 
and frankness in their dealings with each other, 
and confidential relations are presumed to exist be¬ 
tween them.42 If any question arises as to the good 
faith of any transaction between husband and wife 
the one asserting good faith must, under statutes 
so providing, prove his right to the property claim¬ 
ed to have been received through the transaction.^^ 
In some jurisdictions a presumption of undue in¬ 
fluence arises in a transaction between the husband 
and wife in which one spouse obtains an advantage 
over the other,and the burden of rebutting the 
presumption is on the party who has obtained the 
advantage,45 but the mere existence of the marital 
relation does not raise a presumption of fraud or 
undue influence.46 To avoid the presumption of 
undue influence the husband must make a full and 
fair disclosure to his wife of all that she should 
know for her benefit and protection concerning the 
nature and effect of the transaction,47 or he must 


deal with her at arm’s length as he would with 
stranger, advising her as to her rights in the prem 
ises,4S all the while giving her opportunity of in¬ 
dependent advice as to her rights.49 Proof of in' 
dependent advice to the wife is not indispensable in 
rebutting the presumption.50 


§ 515. - Contracts 


in most, out not all, community property jurisdictmn. 
the husband and wife are permitted by the statutes tn 
contract with each other generally concerning their omn 
erty rights subject to the general rules which controi 
because of the confidential relationship. 


By statute in some jurisdictions all contracts be¬ 
tween husband and wife, other than those express¬ 
ly excepted, are prohibited.® t However, in most 
community property jurisdictions the statutes per¬ 
mit the husband and wife to contract with each oth¬ 
er generally concerning their property rights,52 
subject to the general rules which control because 
of the confidential relationship,53 which are dis¬ 
cussed as to transactions generally supra § 514, but 


Kelsey v. Miller, 263 P. 200, 203 Cal. 
61. 

41. Cal.—In re Cover’s Estate, 204 
P. 583, 18S Cal. 133—Norris v. Nor¬ 
ris, 123 P.2d 847, 50 Cal.App.2d 726. 

Tex.—Weir v. King, Civ.App., 166 S. 
W.2d 187. 

Wash.—In re Madden’s Estate, 28 P. 

2d 280, 176 Wash. 51. 

31 C.J. p 99 note 88. 

42. Cal.—In re Cover's Estate, 204 
P. 583, 188 Cal, 133—Norris v. Nor¬ 
ris, 123 P.2d 847, 50 Cal.App.2d 726 
—Dale V. Dale, 262 P. 339, 87 Cal. 
App. 359. 

43. Wash.—Smith v. Saul, 221 P 
977, 128 Wash. 51. 

44. Cal.—Smith v. Lombard. 258 P. 
55, 201 Cal. 518—Andrew v. An¬ 
drew, 125 P.2d 47, 51 Cal.App.2d 
451—Dale v. Dale, 262 P. 339, 87 
Cal.App. 359. 

45. Cal.—In re Cover's Estate, 204 
^P. 583, 188 Cal. 133—^Andrew v. 
'Andrew, 125 P.2d 47, 51 Cal.App.2d 
451—Norris v. Norris, 123 P.2d 
847, 50 Cal.App.2d 726—Dale v. 
Dale, 262 P. 339, 87 Cal.App. 359. 

46. Cal. — Kopner v. Pread, App., 135 
P.2d 634. 

47. Cal.—Smith v. Lombard, 258 P. 
55, 201 Cal. 518—In re Cover's Es¬ 
tate, 204 P. 583, 188 Cal. 133— 
Norris v. Norris, 123 P.2d 847 50 
Cal.App.2d 726. 

48. Cal.—In re Cover’s Estate, 204 
P. 583, 188 Cal. 133—Norris v. Nor¬ 
ris. 123 P.2d 847, 50 Cal.App.2d 
726. 

49. Cal. ^Norris v. Norris, supra. 

50. Cal. — Smith v, Lombard, 258 P 
55, 201 Cal. 518. 

51- La.—Rawlings v. Stokes, 193 So. 


589, 194 La. 206—Bouny v. An¬ 
heuser-Busch Brewing Ass’n, 99 
So. 395, 155 La. 437—Burns v. 
Thompson, 1 So. 913, 39 La.Ann. 
377—Dares v. O’Donnell, App., 151 
So. 774—Morris v. Oliphint, 124 So. 
564, 11 La.App. 629—Carlton v. 

Durr, 120 So. 124, 9 La.App. 269. 

31 C.J. p 99 note 89—30 C.J. p 670 
note 83. 

Xistoppel 

The wife cannot be estopped by 
any act of recognition or ratification 
of a prohibited contract during cov¬ 
erture.—Guillot V. Guillot, 74 So. 704, 
141 La. 86. 

3Loau 

A contract of loan between hus¬ 
band and wife is invalid.—Viguerie 
V. Viguerie, 63 So. 89, 133 La. 406— 
Doll V. Theurer, 6 Rob., La., 276— 
30 C.J. p 679 note 26. 

Pooling arrangement in contract 
with third person 
Agreement of husband and wife 
to pool interests in oil and gas un¬ 
der tracts of land respectively owned 
by wife as her separate property, 
and by community, so that each 
should receive one half of royalty 
received from both tracts of land un¬ 
der oil and gas lease, made in one 
contract with the lessee to eliminate 
the necessity of separate contracts, 
has been held not prohibited by the 
statute.—Shell Petroleum Corpora¬ 
tion V. Calcasieu Real Estate & Oil 
Co., 170 So. 785, 185 La. 751. 

S2. U.S.—U. S. V. Goodyear, C.C.A. 
Cal., 99 F.2d 523—^Pedder v. Com¬ 
missioner of Internal Revenue, C. 

' C.A., 60 P.2d 866. 

Anz.—Schofield v. Gold, 225 P. 71 26 
Ariz. 296, 37 A.L.R. 275, rehearing 
215 P. 169, 25 Anz. 213. 


Cal.—Ettlinger v. Ettlinger 44 PM 
540. 3 Cal.2d 172—Siberell'v Siber- 
ell. 7 P.2d 1003, 214 Cal. 767—In re 
Furtsch’s Estate, 110 P.2d 104, 43 
Cal.App.2d 1 —Remondino v. Re- 
mondino, 106 P.2d 437, 41 Cal.App. 
2d 208—Robertson v. Robertson, 93 
P.2d 175, 34 Cal.App.2d 113. 
Idaho.—Boise Ass’n of Credit Men v. 
Glenns Ferry Meat Co., 283 P 
1038, 48 Idaho 600. 

Tex.—Johnson v. Durst, Civ.App., 115 
S.W.2d 1000, error dismissed—Joy 
V. Sachs, Civ.App., 91 S.W.2d 415, 
error dismissed. 

Wash.—Lanigan v. Miles, 172 P. 894 
102 Wash. 82. 

31 C.J. p 99 note 92. 

Secret understanding between les¬ 
see and wife that lessee was to en¬ 
ter into lease individually was held 
not illegal as between them.—Piles 
V. Bovee, 12 P.2d 914, 168 Wash. 538. 
Promissory note held valid 
Tex.—Hall V. Hall, 52 Tex. 294, '36 
Am.R. 725. 

53. U.S.—Pedder v. Commissioner 
of Internal Revenue, C.C.A., 60 F. 
2d 866. 

Cal.—Paduveris v. Paris, 1 P.2d 986, 
213 Cal. 169—Andrew v. Andrew, 
125 P.2d 47, '51 Cal.App.2d 451— 
Robertson v. Robertson, 93 P.2d 
175, 34 Cal.App.2d 113. 

XTndue influence 

(1) A husband may not by the un¬ 
due pressure of illegitimate irgu- 
ment or persuasion induce a wife by 
postnuptial contract to part for a 
nominal consideration with valuable 
rights which were hers under the 
marriage covenant.—Rottman v. 
Rottman, 204 P. 46, 55 Cal.App. 624. 

(2) Evidence held to establish or 
to support findings of undue influ- 
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the right to contract may be exercised only to the 
extent authorized by statute,and only to the ex¬ 
tent to which it does not violate a fundamental pol¬ 
icy of the community property system as to the 
classification of property, as discussed supra § 496. 
No voluntary agreement between the parties is suf¬ 
ficient to affect the marital status in such a manner 
as to impress on their property the status of prop¬ 
erty of unmarried persons.55 The contract will be 
construed in accordance with the intention of the 
parties as expressed in the terms of the contract,56 
but the equity courts examine such agreements with 
great care,®^ and they will not enforce inequitable 
agreements,5S or at least they will not deprive ei¬ 
ther party of rights growing out of the marriage 
relation unless a clear and unmistakable intention 
to barter away such rights has been expressed.59 


Where a married woman is given a right to con¬ 
tract generally with reference to her earnings it 
has been held that she may contract concerning 
them with her husband,®® but, if she has no right 
so to contract, generall}' a contract by which her 
husband promises to pay her a salary in his busi¬ 
ness is invalid.®^ 

Transmutation of the character of property by 
agreements between husband and wife is considered 
supra § 496, and agreements contrary to public pol¬ 
icy are considered in Contracts §§ 233-237. 

Consideration. In accordance with general rules, 
the contract must be supported by a valid consid¬ 
eration.®- A promise by a wife to render domestic 
services which are incidental to the marriage status 
does not constitute consideration for a contract.®® 


ence.—In re Cover's Estate, 204 P. 
5 S 3 , 188 Cal. 133—Hilton v. Hilton. 
201 P. 337, 54 Cal.App. 14'2. 

Disclosure of facts 

(1) Where husband’s business was 
scattered over a wide range of ter¬ 
ritory and consisted of the lending 
of money and the taking and buying 
of notes and mortgages, the fact that 
he had the reputation of being a 
wealthy man, and that wife must 
have known of such reputation, did 
not impute knowledge to wife of the 
value and character of his estate so 
as to excuse husband of failure to 
make disclosure thereof, in making 
marriage settlement agreement with 
wife.—In re Cover’s Estate, 204 T, 
583, 188 Cal. 133. 

(2) Evidence held to establish or 
to support findings as to ignorance 
of facts by one spouse.—Rottman v. 
Rottman, 204 P. 46, 55 Cal.App. 6i4, 

54. N.M.—McDonald v. Lambert, 85 
P.2d 78, 43 N.M. 27, 120 A.L.R. 250. 

Statute relating to separation agree, 
ments 

A statute dealing with considera¬ 
tion for agreement of separation has 
been held to refer solely to a separa¬ 
tion agreement, and to have no other 
reference to the authority of husband 
and wife to contract.—McDonald v. 
Lambert, 85 P.2d 78, 43 N.M, 27, 120 
A.L.R. 250. 

Testamentary disposition of property 
Provision in property settlement 
between husband and wife, under 
which community property was to go 
to survivor on death of either, that 
all property in possession of survivor 
at his death should be equally divided 
among surviving children was held 
unenforceable, since it was attempt 
to accomplish by contract what might 
be effected only by will.—Bartlett v. 
Bartlett, 48 P.2d 560, 183 Wash. 278. 

55. U.S.—Commissioner of Internal 
Revenue v. Cavanagh, C.C.A., 125 
F.2d 366. 


58. U.S.—Blair v. Stewart, C.C.A., 
49 F.2d 257. 

La.—Rawlings v. Stokes, 193 So. 589, 
194 La. 206. 

Bight to purchase as divesting inter, 
est 

A property agreement between 
husband and wife which gave the 
husband the use and possession of 
the real estate, provided for a sale 
by him and division of the proceeds, 
and gave him an option to purchase, 
in case no sale was made, which he 
did not exercise, was held not to di¬ 
vest wife’s community interest.—In 
re McCorkle’s Estate, 223 P. 1038, 
128 Wash. 556. 

Bestriction of alienation after ex. 
pressing purpose to vest fee 
Where husband and wife made 
property settlement providing that 
on death of either all property of de¬ 
ceased should vest in other in fee 
simple, restriction of right of alien¬ 
ation of survivor, by provision that 
property in possession of survivor 
at his death should be equally divid¬ 
ed among surviving children was 
held unenforceable, since contrary to 
effect of agreement.—Bartlett v. 
Bartlett, 48 P.2d 560, 183 Wash. 278. 

57. Wash.—In re Madden’s Estate, 
28 P.2d 280, 176 Wash. 51. 

58. Wash.—In re Madden’s Estate, 
supra. 

31 C.J. p 90 note 93. 

59. U.S.—In re Freitas, D.C.Cal., 16 
F.Supp. 557. 

Cal.—In re Rose’s Estate, 73 P.2d 
1232, 33 Cal.App 2d 686. 
Belinquishment of all claims 

Agreement, whereby wife released 
husband from all claims of every na¬ 
ture, and particularly claims for ali¬ 
mony, costs, and attorneys’ fees, but 
which did not expressly relinquish 
her interest in community property, 
was held not a relinquishment of 
wife’s interest in community prop- 
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erty.—Gazave v. Gazave, 275 P. 996, 
97 Cal.App. 603. 

Ambiguous phrase 
Husband should not be held to 
have intended to part with title to 
building and loan association ac¬ 
counts by ambiguous phrase which 
is consistent with contrary purpose. 
—Conard v. Conard, 41 P.2d 968, 5 
Cal.App.2d 91. 

60. U.S.—In re Gutierrez, D.C.Tex., 
33 F.2d 987. 

61. Tex.—Pottorff v. X D. Adams 
Co., Civ.App., 70 S.W.2d 745, error 
refused. 

62. U.S.—Blair v. Stewart, C.C.A., 
49 F.2d 257. 

Tex.—Pottorff v. J. D. Adams Co., 
Civ.App., 70 S.W.2d 745, error re¬ 
fused—^IVard V. Jones, Civ.App., 
293 S.W. 604. 

Terms pertaining to consideration 
defined 

As to consideration for property 
settlement, “illegality” implies moral 
turpitude, “invalidity,” legislative 
prohibition, and “inadequacy,” some¬ 
thing rendering settlement unen¬ 
forceable.—Chadwick v. Chadwick, 
273 P. 86, 95 Cal.App. 690. 

Signing deed as consideration. 

The wife’s signing of a deed to the 
marital homestead is a valuable con¬ 
sideration supporting an agreement 
by the husband to convey the proper¬ 
ty purchased with the proceeds to 
the wife’s separate estate.—Jones v. 
Jones, Tex.Civ.App., 146 S.W. 265. 
Consideration held full and adequate 
U.S.—Rogan v. Higgle, C.C.A.Cal., 
12S F.2d 118, reversing D.C., Hig¬ 
gle V. Rogan, 37 F.Supp. 7. 
Presumption of consideration for 
promissory note held not overcome 
Cal.—In re Lissner’s Estate, 81 P.2d 
448, 27 Cal.App.2d 570. 

63. Cal.—Pereira v. Pereira, 103 P. 
488, 156 Cal. 1, 23 L.R.A.,N.S., 880 
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Partnership, In the absence of statutory author¬ 
ization, express or implied, a married woman can¬ 
not enter into a commercial or business partnership 
with her husband.®^ 

What law governs. The validity of a contract 
between a husband and wife as tc their property 
rights has been held to be governed by the law of 
the marital domicile.®^ 

§ 516. - Conveyances and Transfers 

a. In general 

b. Gratuitous conveyances generally 

c. Rules in Louisiana 
a. In General 

As a general rule in most community property juris¬ 
dictions, sales and transfers of community or separate 
property may be made between a husband and wife. 


C.J.g. 

In some community property jurisdictions which 
adhere more closely to the civil law,® 6 notably Lou 
isiana, discussed infra subdivision c of this sec¬ 
tion, the statutes prohibit sales or transfers between 
spouses except in cerrain specified cases. As 
general rule, however, statutes in the community 
property states expressly or impliedly grant the 
right to transfer property one to the other and ac¬ 
cordingly the husband may convey his separate 
property®^ or the community property®® to his wife 
and the wife may convey her separate property*® 
or her interest in the community property®® to her 
husband. No third person can question the valid¬ 
ity of a conveyance from the husband to the wife 
unless he was the creditor of the husband before 
the conveyance was made®i or was a subsequent 
purchaser without notice.®® In jurisdictions in 


—Brooks V. Brooks, 119 P.2d 970, 
•48 Cal.App.2d 347. 

Tex.—Frame v. Frame, 36 S.W.2d 
152, 120 Tex. 61, 73 A.L.R. 1512, 
reversing, Civ.App., 14 S.W.2d S65 
—Roberts v. Frisby, 38 Tex. ‘219. 
Termination of prior agreement by 

marriage contract 
Under woman's agreement to give 
companionship and society of home 
life in return for property on death 
of decedent, which was made before 
but not in contemplation of mar¬ 
riage, woman subsequently marrying 
decedent was not entitled to convey¬ 
ance of property on decedent’s death, 
since contract of marriage contem¬ 
plated that such services would be 
given without compensation and, be¬ 
ing inconsistent with original agree¬ 
ment, had the effect of terminating 
that agreement.—In re Sonnicksen’s 
Estate, 73 P.2d 643, 23 Cal.App.2d 
•475. 

U.S.—Kasch V. Commissioner of 
Internal Revenue, C.C.A.Tex., 63 F. 
2d 466, certiorari denied 54 S.Ct 
62, 290 U.S. 644, 78 L.Ed. 559. 

La.—Monroe Grocery Co. v. T. L. & 
M. Davis, 116 So. 546, 165 La. 1027 
—Fairbanks, Morse & Go. v. Bor¬ 
delon, App., 198 So. 391—Didier v. 
Pardue &, Pardue, App., 144 So. 762 
—Thompson-Ritchie Grocer Co v 
Graham, 132 So. 394, 15 La.App' 
534. 

Tex.—Turner v. State, Civ.App., 163 
S.W.2d 205—Wright v. State,’Civ. 
App., 71 S.W.2d 352. 

31 C.J. p 99 note 94. 

Appearance in pleading of wife 
sued as husband’s partner cannot 
make her such.—Didier v. Pardue & 
Pardue, La.App., 144 So. 762. 
Agreement dividing proceeds of 
Agreement between husband and 
wife for a division of net proceeds of 
land described therein, when sold 
equally between them, was held not 
to constitute parties thereto a part¬ 


nership.—Luitwieler v. Luitwieler, 
234 P. 329, 71 Cal.App. 50. 

65. La.—Marks v. Loewenberg, 78 
So. 444, 1‘43 La. 196. 

Capacity 

Where temporarily in another ju¬ 
risdiction the capacity of husband 
and wife to contract with each other 
is governed by the law of their dom¬ 
icile.—Marks v. Loewenberg, 78 So. 
444, 143 La. 196. 

6Q. Xn Puerto Rico, the husband 
cannot transfer immovable proper¬ 
ty to the wife except in the cases in 
which it IS expressly authorized by 
code provision.—Garrosi v. Gonzalez, 

8 Puerto Rico Fed. 571. 

67. Ariz.—Colvin v. Fagg, 249 P. 70, 
30 Ariz. 501. 

N.M.—McDonald v. Lambert, 85 P.2d 
78, 43 N.M. 27, 120 A.L.R. 250. 
Wash.—^Davison v. Hewitt, 106 P.2d 
733, 6 Wash. 2d 131—Seaton v. 

Smith, 58 P.2d 830, 186 Wash. 447 
—In re Carmack's Estate, 233 P. 
942, 133 Wash. 374. 

3l C.J. p 100 notes 95, 96. 

Statute permitting transactions as 
though parties were unmarried 
Under a statute providing that ei¬ 
ther husband or wife may enter into 
any engagement or transaction with 
the other respecting the property 
which either might enter into if un¬ 
married, the husband or wife may 
convey to the other all title and in¬ 
terest in either separate or communi¬ 
ty property, and this notwithstand¬ 
ing a further provision in the stat¬ 
utes that the husband and wife can¬ 
not by any contract with each other 
alter their legal relations except as 
to the property and except that ei¬ 
ther may agree in writing to an im¬ 
mediate separation.-Sanguinetti v 
Sanguinetti, 196 P. 799, '51 Cal.App. 
347. 

Hi Mexico, under the law, if a hus¬ 
band held real estate as his separate 
property, which he had purchased 
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rwith money earned by his wife he 
! could divide the land with her in dis¬ 
charge of his obligation, arising 
from her having earned the purchase 
money, and she would hold her pan 

as her sole and separate property_ 

Fuller V. Ferguson, 26 Cal. 546. 

68 . N.M.—Trigg v. Trigg, 22 P.2d 
119, 37 N.M. 296—McDaniel v Mc¬ 
Daniel, 15 P.2d 229, 36 N.M. 335 . 
Tex.—Pevehouse v. Lubbock Nat. 

Bank, Civ.App., 79 S.W.2d 1107. 
Wash.—In re Monighan's Estate S8 
P.2d 403, 198 Wash. 253—Norman 
v. Levenhagen, 253 P. 113, 149 
Wash. 372—In re Carmack’s Es¬ 
tate, 233 P. 942, 133 Wash. 374. 

31 C.J. p 100 notes 95, 96, 1 , 4, 5 . 
6 &. Cal.—MacKay v. Darusmont, 
115 P. 2 d 221, '46 Cal.App. 2 d 21 . 

—MicDonald v. Lambert, 85 P. 2 d 
78, 43 N.M. 27, 120 A.L.R. 250. 
Wash.—Davison v. Hewitt, 106 P. 
2 d 733, 6 Wash. 2 d 131—Seaton v. 
Smith, 58 P.2d 830, 186 Wash. 447 . 
31 C.J. p 100 notes 2, 4, 5. 

70. Ariz.—Schofield v. Gold, 225 P. 
71, 26 Ariz. 296, 37 A.L.R. 275, re¬ 
versing 215 P. 169, 25 Ariz. 213. 

Cal.—MacKay v. Darusmont, 115 P. 

' 2 d 221 , 46 Cal.App. 2 d 21 . 

N.M.—Trigg V. Trigg, 22 P.2d 119, 
37 N.M. 296—McDaniel v. McDan¬ 
iel, 15 P.2d 229, 36 N.M. 335. 

Wash.—In re Monighan’s Estate, 88 
P. 2 d 403, 198 Wash. 253—Chaudoin 
V. Claypool, 25 P.2d 1036. 174 
Wash. 60S. 

'31 C.J. p 100 notes 1, 4, 5. 

71. Cal.—Peterson v. First Nat 
Bank, 281 P. 1104, 101 Cal.App. 532. 

Idaho.—Glover v. Brown, 184 P. 649, 
32 Idaho 426. 

Wash.—Seaton v. Smith, 58 P.2d 830, 
186 Wash. 447. 

7aw Cal.—Fitzgerald v. Terminal De¬ 
velopment Co., 53 P.2d 177, 11 Cal. 
App. 2d 126, approval on other 
points withheld 55 P.2d 194, 11 
Cal. App. 2d 126. 
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which a presumption of undue influence arises in 
a transaction betv/een husband and wife in which 
one spouse obtains an advantage over the other, as 
discussed supra § 514, in transactions involving 
transfers of property the husband must act in the 
highest good faith toward his wife and he must 
stand unimpeached of any abuse of confidence, 
or he must show that the transaction was fair and 
fully understood by the wife;'^^ but the mere exist¬ 
ence of the marital relation does not raise a pre¬ 
sumption of fraud or undue influence,75 and no pre¬ 
sumption arises where the actual interest of the 
parties is not changed by the conveyance.76 A deed 
from husband to wife containing general terms but 
also the words “an undivided or community inter¬ 
est” will be construed as conveying merely a com¬ 
munity interest and not a fee,77 and a subsequent 
deed by husband and wife to a third person and 
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reconveyance by the grantee to husband and wife 
in the same form will not be construed as enlarging 
the wife’s interest.7S 

The transmutation of the character of property as 
community or separate by conveyances or transfers 
between the spouses is considered supra § 496. 

Marnier and formal requisites of conveyance. 
The husband may convey realty by deed directly 
to his wife,7^ and he may execute a trust deed cov¬ 
ering his interest in community property to secure 
a debt due his wife®® even though he is insolvent 
at the time.®^ In some jurisdictions the wife may 
convey directly to the husband,®^ but under statutes 
in other jurisdictions a conveyance by the wife of 
her separate realty directly to her husband is not 
permitted,®® although she may convey to the hus¬ 
band through the intervention of a trustee.®^ Join- 


Idaho.— Glover v. Brown, 184 P. 649, 
32 Idaho 426. 

Tex.—Houston Oil Co. of Texas v. 
Choate, Com.App., 232 S.W. 285, 
affirming:, Civ.App., 215 S.W. 118. 
Traaisfer of deposit with hank’s con¬ 
sent 

Where depositor, surety with oth¬ 
ers on note to bank of bankrupt, on 
renewal thereof, transferred deposit, 
proceeds of community property, to 
wife’s name, with bank’s consent, 
bank could not assail validity of 
transfer.—Atlanta Nat. Bank v. Map, 
Tex.Civ.App., 261 S.W. 191. 

Wife as innocent purchaser from 
husband 

If a deed to the husband is inef¬ 
fective to pass title, a subsequent 
conveyance by him to his wife can¬ 
not make her an innocent purchaser 
of the property.—Brooks v. Zorn, 
Tex.Civ.App., 24 S.W.2d 742, error 
dismissed. 

73. Cal.—In re Caswell’s Estate, 288 
P. 102, 105 Cal.App. 475—Hilton v. 
Hilton, 201 P. 337, 54 Cal.App. 142. 

Independent advice to wife 

In transactions involving the 
transfer of property between hus¬ 
band and wife, the latter should have 
the benefit of a full, free, and pri¬ 
vate preliminary conference with a 
competent lawyer or business man 
employed and paid by her, in whom 
she has confidence, and who would be 
devoted to her interest only.—Hilton 
V. Hilton, supra. 

74. Cal.—In re Caswell’s Estate, 288 
P. 102, 105 Cal.App. 475. 

Wife held to have fuU understandingf 
of transaction 

Cal.—La Liberty v. La Liberty, 16 
P.2d 681, 127 Cal.App. 669. 

75. Cal.—Kopner v. Fread, App., 135 
P.2d 634—Donze v. Donze, 264 P. 
294, 88 Cal.App. 769. 

However, it has also been held 


that a conveyance between husband 
and wife is presumed to be without 
suflacient consideration, and the re¬ 
sult of undue influence.—Williamson 
V. Williamson, 1S3 P. 301, 41 Cal.App. 
721. 

70. Character of property un¬ 
changed after conveyance 
Where trial court found that real¬ 
ty of which husband was record 
owner remained the community 
property of the parties after convey¬ 
ance by husband to wife, the trans¬ 
fer through a third person to hus¬ 
band and wife, which was found not 
to chailge community character of 
the property, was not subject to 
statutory presumption of lack of 
consideration or undue influence as a 
transaction between husband and 
wife, since the parties’ actual inter¬ 
est remained the same.—Williamson 
v. Kinney, 125 P.2d 920, 52 Cal.App. 
2d 98. 

77. Cal.—Sherriff v. Sherriff, 163 P. 
878, 32 Cal.App. 681. 

70. Cal.—Sherriff v. Sherriff, supra. 

79. Ariz.—Colvin v. Fagg, 249 P. 70, 
30 Ariz. 501. 

Cal.—Kimbro v. Kimbro, 249 P. 180, 
199 Cal. 344—Cummins v. Cum¬ 
mins, 46 P.2d 284, 7 Cal.App.2d 294 
—Dale V. Dale, 262 P. 339, 87 Cal. 
App. 359—^James v. James, 251 
P, 666, 80 Cal.App. 185. 

N.M.—Trigg V. Trigg, 22 P.2d 119, 
37 N.M. 296—McDaniel v. McDan¬ 
iel, 15 P.2d 229, 36 N.M. 335. 

Tex.—Pevehouse v. Lubbock Nat. 
Bank, Civ.App,, 79 S.W.2d 1107— 
Minchew v. Hankins, Civ.App., 278 
S.W. 306, affirmed Hankins v. Mm- 
chew, Com.App., 285 S.W. 264. 

31 C.J. p 100 note 97. 

Couditioual delivery 
Where undivided one-half interest 
in realty was conveyed each to hus¬ 
band and wife by deed and, when 
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husband was in fear of approaching 
death, husband told wife that if any¬ 
thing should happen to him wife 
should record deed executed eight 
years prior thereto by husband con¬ 
veying his half-interest to wife, such 
instruction did not constitute a con¬ 
ditional delivery.—In re Slack’s Es¬ 
tate, 91 P.2d 1052, 13 Cal.2d 721. 
Delivery nxmecessaxy before enact¬ 
ment of Separate Property Daw 
Where husband, prior to enact¬ 
ment of Separate Property Law, exe¬ 
cuted deed to wife with purpose of 
vesting title in wife, title vested in 
wife, even though husband retained 
possession of deed, in absence of in¬ 
tent to defraud creditors or innocent 
purchasers.—Rabb v. Rabb, Tex.Civ. 
App., 108 S.W.2d 440—31 C.J. p 100 
note 97 [a]. 

Conveyances between spouses as evi¬ 
dence of character of property see 
supra § 491. 

SO. Tex.—^Wheeler v. Lee, Civ.App., 
53 S.W.2d 648, set aside on other 
grounds Lee v. Wheeler, 84 S.W. 
2d 695, 126 Tex. 15. 

31 C.J. p 101 note 9. 

81. Tex.—^Wheeler v. Lee, supra. 

82. Ariz.—Schofield v. Gold, 225 P. 
71, 26 Ariz. 296, 37 A.L.R. 275, re¬ 
versing 215 P. 169, 25 Ariz. 213. 

Cal.—MacKay v. Darusmont, 115 P. 

2d 221, 46 Cal.App.2d 21. 

N.M.—Trigg V. Trigg, 22 P.2d 119, 
37 N.M. 296—McDaniel v. McDan¬ 
iel, 15 P.2d 229, 36 N.M. 335. 

Wash.—Seaton v. Smith, 58 P.2d 830, 
186 Wash. 447—Chaudoin v. Clay- 
pool, 25 P.2d 1036, 174 Wash. 608. 

83. Tex.—Minchew v. Hankins, Civ 
App., 278 S.W. 306, affirmed Hank¬ 
ins v. Minchew, Com.App., 285 S. 
W. 264. 

31 C.J. p 100 note 3. 

84. Tex.—Taylor v. Hollingsworth, 
176 S.W.2d 733—^First M. EL 
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der of both spouses in a deed from one to another 
is not necessary where the statute expressly so pro¬ 
vides,and it has been held to be unnecessary even 
in the absence of such a statute, and even though 
a general statute requires joinder in a conveyance 
of community property.86 Title to personal prop¬ 
erty may be transferred without a written instru¬ 
ment, provided there is sufficient delivery,88 but 
as a general rule a conveyance of real property by 
parol is ineffective to transmute title.^^ ^ 
from the husband to the wife need not be acknowl¬ 
edged if not required by statute.®® 

Sufficiency of consideration. Love and affection 
are a sufficient consideration to support a convey¬ 
ance from husband to wife as far as the transfer 
of legal title is concerned between themselves,®^ 
and where the deed is to property held in trust by 
the husband for the wife it is sufficient even as 
against the claims of creditors of the husband.®^ 
The promise of an undivorced wife to live with her 
husband and perform her marital duties has been 
held not to constitute a valuable consideration for 
a conveyance of real estate by the husband to the 
wife,®® but it has been held to constitute a suffi¬ 
cient consideration.®^ A deed reciting a valuable 
consideration is presumed to have been made for 
such consideration.®^ 

Sintuitaneoils or mutual deeds. Although under 
the statute the husband may deed community prop¬ 
erty directly to the wife and the wife may convey 
directly to the husband, if deeds to the same prop- 
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erty are executed simultaneously they negative 
other,®® although the delivery is to a third person 
and although the understanding is that, on the death 
of either the husband or the wife, the approoriat. 
deed shall be placed on record or delivered to th 
survivor and the other deed destroyed; and such a 
transaction cannot amount to an agreement be 
tween husband and wife as to the disposition of 
the community property as contemplated by a stat- 
ute authorizing such an agreement to be made by 
the husband and wife by the execution of an in 
strument in writing under their hands and seals 
executed and acknowledged according to the re 
quirements relating to deeds of real estates: 
Where the wife repudiates a deed from the husband 
conveying his community interest to her and as part 
of the same transaction seeks to reconvey the prop¬ 
erty to the community, her deed must be construed 
with that of her husband.®® 


Revocation, invalidation, or cancellation of con¬ 
veyance. After the conveyance to the spouse has 
become effective the grantor will not be permitted, 
in the absence of fraud, accident, or mistake, to 
disparage or deny the title so conveyed.®® Where 
the husband makes an unconditional conveyance to 
his wife, the failure of the wife to comply with an 
oral promise made at the time of the conveyance 
does not, in the absence of fraud, invalidate the 
conveyance on the grounds of failure of consider- 
ation.i Jn accordance with the rule pertaining to 
the confidential relationship of husband and wife in 


Church South v. Anderson, Civ. 
App., 110 S.\V.2d 1177, error dis¬ 
missed. 

31 C.J. p 101 note 10. 

Conveyance through intervention of 
trustee as transmuting separate 
property to community see supra § 
496a. 

85. N.M.—Trigg v. Trigg, 22 P.2d 
119, 37 N.M. 296. 

86. Ariz.—Schofield v. Gold, 225 P. 
71, 26 Ariz. 296, 37 A.L. R. 275, re¬ 
versing 215 P. 169, 25 Ariz. 213. 

N.M.—McDaniel v. McDaniel, 15 P. 
2d 229, 36 N.M. 335. 

87. Cal.—Young v. Young, 14 p.2d 
580, 126 Cal.App. 306. 

Wash.—Merritt v. Newkirk, 285 P 
442, 155 Wash. 517. 

Indorsement on note 
A husband may transfer a note 
to his wife without written indorse- 
Kient.—Warren v. Schawe, Tex.Civ. 
App., 163 S.W.2d 415, error refused. 

88. Issuance of corporate stock cer¬ 
tificate without transfer by hus¬ 
band 

Where husband as head of com¬ 
munity never parted with ownership 


of or transferred corporate stock 
after he acquired it, certificate is¬ 
sued in name of wife calling for 
shares of stock of corporation owned 
by husband as head of community 
was illegally issued and void.—Cox 
V. Cox, 190 So. 401, 193 La. 268. 

89. Nev.—Hill v. Du Pratt, 274 P. 
2, 51 Nev. 242. 

Tex.—Pranzetti v. Pranzetti, Civ. 
App.. 124 S.W.2d 195, error re¬ 
fused. 

Wash.—Union Savings & Trust Co. 
V. Manney, 172 P. 251, 101 Wash. 
274—Carpenter v. Brackett, 107 P. 
'359, 57 Wash. '460—Graves v. 

Graves, 94 P. 481, 48 Wash. 664. 

90. Cal.—Kimbro v. Kimbro, 249 P. 
180, 199 Cal. 344. 

91. Ariz.—First Nat. Bank v. 
Reeves, 234 P. 558, 27 Ariz. 508. 

Cah—Miller v. Miller, 130 P.2d 438, 
'55 Cal.App. 2d 199—'Cummins v. 
Cummins, 46 P.2d 284, 7 Cal.App 
2d 294. 

Tex—Minchew v. Hankins, Civ.App., 
278 S.W. 306, affirmed Hankins v! 
Minchew, Com.App., 285 S.W. 264 
Johnson v. Johnson, Civ.App.. 
272 S.W. 225. 


98. Tex.—Fairmont Creamery Go. v. 
Minter, Civ.App., 274 S.W. 281. 

93. Tex. Johnson v. Johnson, Civ. 
App., 272 S.W. 225. 

94. Cal.—Dale v. Dale, 262 P. 339, 
87 Cal.App. 359. 

85- Wash.—Shorett v. Signor, 107 P. 
1033, 58 Wash. 89. 

96. Wash.—Bloor v. Bloor, 177 P. 
722, 105 Wash. 110. 

31 C.J. p 101 note 13. 

97. Wash.—Bloor v. Bloor, supra 

98. Wash.—In re Hamilton’s Estate, 
45 P.2d 36, 182 Wash. 81. 

99. Tex.—Rabb v. Rabb, Civ.App., 
108 S.W.2d 440. 

Effect of chiange of iuteutioxi and 
possession of deed 
Where husband executed and de¬ 
livered absolute conveyance of prop¬ 
erty to wife, evidence of husband's 
subsequent change of intention, 
claim of property as his own, and 
possession of deed was immaterial.— 
Rabb V. Rabb, supra. 

1. Cal.—James v. James, 251 P. 666, 
SO CaLApp. 185. 
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transactions generally, as discussed supra § 514, a 
deed from wife to husband will be held ineffective 
where it has been executed without the wife’s 
knowledge of the contents, or where it has been 
executed without consideration.^ Where a deed of 
the wife conveying a one-half interest in land to 
her husband is canceled, she acquires the entire ti- 
tie.3 Where a wife makes a deed to a trustee for 
the benefit of her husband, she may attack the deed 
on the ground of duress and undue influence on the 
part of the husband,^ but a wife who for several 
years after her husband’s death accepts the fruits 
of a trust created by her and her husband will be 
held to have ratified the terms as against a claim 
of undue influence or duress exercised by her hus- 
band.5 Under a statute providing that a trust aft¬ 
er acceptance by a trustee cannot be revoked with¬ 
out consent of the beneficiaries, a wife who has 
transferred her separate property to a trustee to 
be conveyed to both spouses jointly cannot revoke 
the transfer without the consent of the husband.^ 

b. G-ratuitous Conveyances Generally 

As a general rule gifts between husband and wife, 
in the absence of fraud on third persons, are valid under 
the American community system. 


As a general rule, in some jurisdictions express¬ 
ly affirmed by statute, gifts between husband and 
wife, in the absence of fraud upon third persons, 
are valid under the American community system."^ 
So the husband may make an express gift of com¬ 
munity property to the wife^ without the joinder 
or written consent of his wife,^ or he may make a 
gift of his separate property;^® or the wife may 
make a gift of her separate property to the hus- 
band^^ or of her community interest to her hus- 
band.i- In some jurisdictions the separate proper¬ 
ty of husband or wife cannot be the subject of a 
gift to the community estate as something distinct 
from a gift to the husband or wife.^^ The spouse 
accepting the gift has no greater title than that of 
the grantor.i^ Where an unfaithful wife induces 
her husband, unaware of her unfaithfulness, to 
convey property to her as a gift in consideration 
of marital love and affection the husband may be 
restored to the ownership of the property on the 
ground that a fraud has been perpetrated,^® but he 
is not entitled to a restoration of the property if 
the wife is faithful at the time of conveyance and 
subsequently loses her affection for him.i® 

In the Philippine Islands a husband cannot ac- 


2. Cal.—In re Caswell’s Estate, 288 
P. 102, 105 Cal.App. 475. 

3 . Tex.—Bank of Washington v. 
Moore, Civ.App., 290 S.W. 184, af¬ 
firmed, Com.App., 296 S.W. 868. 

4. Tex.—Caffey v. Caffey, 35 S.W. 
738, 12 Tex.Civ.App. 616. 

31 C.J. p 101 note 12. 

5. Cal.—Hutchins v. Security Trust 
& Savings Bank, 281 P. 1026, 208 
Cal. 463, 65 A.L.R. 1059. 

8 . Cal.—Smith v. Lombard, 258 P. 
55, 201 Cal. 518. 

Effect of nonacceptance hy wife or 
nondelivery by trustee 
Rights of husband as joint bene¬ 
ficiary with wife of transfer by wife 
of her property to trustee are not 
affected by refusal of wife to accept 
conveyance from trustee or failure 
of trustee to make delivery.—Smith 
V. Lombard, supra. 

7. Cal.—Miller v. Miller, 130 P.2d 
438, 55 Cal.Ap.p.2d 199—Birkhauser 
V. Ross, 283 P. 866, 102 Cal.App. 
582. 

Wash.—Davison v. Hewitt, 106 P.2d 
733, 6 Wash.2d 131. 

31 C.J. p 101 note 17. 

Operation of conunon-law rule in 
Texas 

Common-law rule that husband 
and wife are one person, that there 
could be no gifts between them, and 
that jewelry and wearing apparel 
received from husband by wife dur¬ 
ing coverture remained his personal¬ 
ty with right of disposition, does not 


obtain in Texas.—Joy v. Sachs, Tex. 
Civ.App., 91 S.W.2d 415, error dis¬ 
missed. 

8. Ariz.—Lincoln Fire Ins. Co. of 

New York v. Barnes, 88 P.2d 533, 
53 Ariz. 264—Schwartz v. 

Schwartz, 79 P.2d 501, 52 Ariz. 105, 
116 A.L.R. 633. 

Cal,—Ballinger v. Ballinger, 70 P.2d 
629, 9 Cal.2d 330—Miller v. Miller, 
130 P.2d 438, 55 Cal.App.2d 199— 
Birkhauser v. Ross, 283 P. 866, 102 
Cal.App. 582. 

Idaho.—Prescott v. Snell, 299 P. 
1079, 50 Idaho '644—Boise Ass'n of 
Credit Men v. Glenns Perry Meat 
Co., 283 P. 1038, 48 Idaho 600. 

Tex.—Cauble v. Beaver-Electra Re¬ 
fining Co., 274 S.W. 120, 115 Tex. 
1, affirming, Civ.App., 243 S.W. 762 
—Southern Pac. Co. v. Ulmer, Com. 
App., 286 S.W. 193, affirming. Civ. 
App., 282 S.W. '305—Robbins v. 
Robbins, Civ.App., 125 S.W.2d 666 
—Bullock V. Englert, Civ.App., 125 
■S.W.2d 663—Buford v. Southwest¬ 
ern Life Ins. Co., Civ.App., 77 S. 
W.2d 318—Attebery v. Stringer, 
Civ.App., 3 S.W.2d 935, error dis¬ 
missed—^Polk V. Mead, Civ.App., 3 
S.W.2d 112—Heaton v. State, 87 S. 
W.2d 256, 129 Tex.Cr. 365. 

31 C.J. p 101 note 18. 

9. U.S.—Gillis V. Welch, C.C.A.Cal., 
80 F.2d 165, certiorari denied 56 S. 
Ct. 668, 297 U.S. 722, 80 L.Ed. 1006. 

Cal.—Logan v. Thorne, 269 P. 626, 
205 Cal. 26—Kaltschmidt v. Weber, 
79 P. 272, 145 Cal. 596. 
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10. Ariz.—Lincoln Fire Ins. Co. of 
New York v. Barnes, 88 P.2d 533, 
53 Ariz. 264—Jones v. Rigdon, 25T 
P. 639, 32 Ariz. 286. 

Cal.—Birkhauser v. Ross, 283 P. 866, 
102 Cal.App. 582. 

Tex.—Cauble v. Beaver-Electra Re¬ 
fining Co., 274 S.W. 120, 115 Tex. 
1, affirming, Civ.App., 243 S.W. 762 
—Benjamin State Bank v. Reed, 
Civ.App., 139 S.W.2d 172—Robbins 
V. Robbins, Civ.App., 125 S.W.2d 
666—Buford v. Southwestern Life 
Ins. Co., Civ.App., 77 S.W.2d 318— 
Polk V. Mead, Civ.App., 3 S.W.2d 
112 . 

31 C.J. p 101 note 19. 

11. Ariz.—Jones v. Rigdon, 257 P. 
639, 32 Ariz. 286. 

Tex.—Benjamin State Bank v. Reed, 
Civ.App., 139 S.W.3d 172. 

12. Ariz.—Lincoln Fire Ins. Co. of 
New York v. Barnes, 88 P.2d 533, 
53 Ariz. 264—Schwartz v. 
Schwartz, 79 P.2d 501, 52 Ariz. 105, 
116 A.L.R. 633. 

13. N.M.—McDonald v. Lambert, 85 
P.2d 78, 43 N.M. 27, 120 A.L.R. 
250. 

Tex.—Benjamin State Bank v. Reed, 
Civ.App., 139 S.W.2d 172. 

14. Tex.—Warren v. Schawe, Civ. 
App., 163 S.W.2d 415, error re¬ 
fused. 

15. Wash.—Johnson v. Johnson, 210 
P. 382, 12*2 Wash. 117. 

18 . Cal.—Hendrickson v. Hendrick¬ 
son, 272 P. 1079, 95 Cal.App. 487. 
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quire realty from his wife by gift propter nuptias 
unless the instrument conveying the realty is a pub¬ 
lic document.l7 

The Code of Puerto Rico declares void all gifts 
between spouses during marriage, except moderate 
gifts bestowed on festive days for the family.^* 

c. Buies iu Louisiana 


C.J.S. 


arate property or his interest in the community a, 
a dation en paiement, in payment of claims dn. J 
the wife’s separate estate ,22 even though he mJh 
insolvent at the time,23 providing such convey^!! 
complies with code requirements24 and is a bo 
fide transaction not infringing the rights of thiM 

persons.25 


(1) Sales and transfers generally 

(2) Gifts 

(1) Sales and Transfers Generally 

In Louisiana all sales and transfers between the 
spouses except in certain specified cases are null and 
void. 

In Louisiana under express statutory provisions 
all sales and transfers between the spouses except 
in certain specified cases are null and void,i9 and 
a conveyance through the medium of a third person 
is within the rule.^O The code sections prohibiting 
generally contracts of sale between husband and 
wife apply only to private or conventional sales and 
not to public or judicial sales, and an amendment 
permitting a transfer by public or judicial sale only 
in instances where the purchaser is a surviving 
partner or heir or legatee does not by implication 
prevent public sales between husband and wife as 
allowed under the aforesaid code provisions.^^ A 
husband is permitted to transfer or convey his sep- 


In Louisiana either spouse may give to th- 
all that he or she might give to a stranger 
under an express statutory provision, such gm, 
pZ°T P'-ovision has been n. 


Under the Louisiana Civil Code either spouse 
may give to the other all that he or she might give 
to a stranger,26 so that the husband may make a 
valid gift to his wife of his interest in community 
property27 consisting of either movables28 or im- 
movables,29 and the wife may make a gift to the 
husband of her separate property,30 or of her inter¬ 
est in community property.3i A statute which ex¬ 
pressly provides that the husband can make no con¬ 
veyance inter vivos by gratuitous title of the im¬ 
movables of the community unless it is for the es¬ 
tablishment of the children of the marriage does 
not limit the right of the husband to make a dona¬ 
tion of the community immovables to the wife, sub¬ 
ject to reduction if it exceeds the disposable por¬ 
tion,32 but a husband who has children by a for- 


17. Philippine,—Camagay v. Lagera, 
7 Philippine 397. 

18. Puerto Rico.—Garrosi v. Gon- 
zalez, 8 Puerto Rico Fed. 571. 

19. La.—^Little v. Barbe, 198 So. 368, 
195 La. 1071—Rawlings v. Stokes, 
193 So. 589, 194 La. 206—Dimmer 
V. Davis Bros. Lumber Go., 135 So. 
684, 17 La.App. 309. 

30 C.J. p 683 note 22, p 687 note 73, 
p 693 note 12—31 C.J. p 100 note 6. 

Obligation of wife to pay price 
A contract of sale by a man to his 
wife, in which the wife incurs a per¬ 
sonal obligation to pay the price, or 
any part thereof, is null.—Little v 
Barbe, 198 So. 368, 195 La. 1071. 

Wnat law governs 
The validity of a conveyance of 
immovable property in Louisiana 
and the capacity of a husband and 
wife to deal with each othe/ in re¬ 
spect thereto, are to be determined 
by the laws of Louisiana.—Rush v 
Landers, 32 So. 95, 107 La. 549 57 
L.R.A. 353. 

20. La.—Dimmer v. Davis Bros. 
Lumber Co., 135 So. 684 17 La 
App. 309. 

30 C.J. p 694 note 13, 


Effect of attempted transfer on hus¬ 
band’s power to sell 
After attempted transfer of title 
of community property from hus¬ 
band to wife, through interposed 
third party, husband had authority 
to sell community property as if 
deeds had never been executed.— 
Dimmer v. Davis Bros. Lumber Co., 
135 So. 684, 17 La.App. 309. 

Transfer by heir of insolvent’s es¬ 
tate 

Heirs' sale of insolvent's land to 
mortgagee and mortgagee’s sale to 
heir’s husband was held not simu¬ 
lated to convey heir's share to hus¬ 
band, since the heir took nothing 
from the succession and hence had 
nothing to transfer.—Vidrine v Vi- 
dnne, 138 So. 509, 173 La. 689. 

21. La.—Brewer v. Brewer, 8’3 So 
30, 145 La. 835. 

23. La.—Guaranty Bank & Trust 
Go. V. Hunter, 137 So. 904, 173 La 
497. 

31 C.J. p 101 note 7—30 C.J. p 687 
note '74. 

Favorably regarded by courts 
Dations en paiement, since they 
are for the protection of the inter¬ 
ests of married women, are favor¬ 
ably regarded by the courts, and are 
maintainable whenever honestly 
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made.—Guaranty Bank & Trust Co. 
V. Hunter, 137 So. 904, 173 La. 497. 

23. La.—Payne v. Kemp, 33 La.Ann. 
818—Levi v. Morgan, 33 La.Ann. 
532—Judice v. Neda, 8 La,Ann. 484. 

24. La.—Little v. Barbe, 198 So. 368, 
19’5 La. 1071—Reames v. Franklin, 
121 So. 630, 10 La.App. 569. 

30 C.J. p 687 note 75. 

25. La.—Rush v. Landers, 32 So. 95, 
107 La. 549, 57 L.R.A. 353—Fonte- 
note V. La Fleur, 2 La.App. 602. 

30 C.J. p 687 note 76. 

20h La.—Succession of Suarez, 59 
So. 916, 131 La. 500—Burns v, De 
Bakey, App., 186 So. 374. 

27. La.—Succession of Johnson, 
App., 8 So.2d 139. 

28. La.—Succession of Williams, 
129 So. 801, 171 La. 151—Burns v. 
De Bakey, App., 186 So. 374—First 
State Bank & Trust Co. v. Brown, 
App., 150 So. 86. 

29. La.—Snowden v. Cruse, 92 So. 

764, 152 La. 144. 

30. La.—Guss v. Mathews, 155 So. 

765, 179 La. 1033—Grandchampt v. 
Billis, 46 So. 348, 121 La. 340. 

31. La.—Succession of Johnson, 

App., 8 So.2d 139. 

38. La.—Snowden v. Cruse, 92 So. 
764, 152 La. 144. 
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nier marriage cannot give to his second wife prop- 
ertv in excess of the least child’s portion, and that 
only as usufruct.33 a code prohibition against 
making a donation omnium bonorum to a stranger 
prevents a husband from making such a donation to 
the wife.S*^ The donation must be carried out in 
some one of the modes prescribed by law,35 but a 
manual delivery is sufficient if no greater formality 
is prescribed.35 Code provisions forbidding dona¬ 
tions of immovables between those living in con¬ 
cubinage do not apply to those who subsequently in- 
termarry-^*^ 

Revocation, Under Louisiana Civil Code § 1749.- 
1, enacted in 1942, every donation made by a mar¬ 
ried person to his or her spouse is irrevocable un¬ 
less the donor expressly reserves the right of revo¬ 
cation. A former statute, Civil Code § 1749, pro¬ 
vided that all donations made between married per¬ 
sons during marriage should always be revocable,33 
except after the death of the donor,39 but such a 
statute must be construed with a statute relating to 
the acquisition of title by prescription with the re¬ 
sult that the donation is not revocable as against 
third persons acquiring the property by prescrip- 
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tion."^® The effect of a revocation is to restore the 
rights of the donor as completely as if no donation 
had ever been made,^^ and the rights of third per¬ 
sons are not prejudiced because the code provisions 
dealing with marital donations warn third persons 
of the precarious nature of the title acquired under 
such donations.^3 Even mortgages and other en¬ 
cumbrances and alienations made by the donee are 
canceled by the revocation,'^3 hut if the donor joins 
the donee in an act of sale to third persons^^ or 
consents to an act of sale,he cannot revoke the 
donation to the prejudice of his act of sale. Where 
property which has originally been given to the wife 
by the husband belonged to the community, a later 
donation by the wife to the husband restores it to 
that status,^® and it cannot be affected by a revoca¬ 
tion by her.'^'^ Where property which has been ac¬ 
quired by the wife with funds constituting a dona¬ 
tion to her by her husband is conveyed by her to 
the husband, the effect is to revoke the original do¬ 
nation to the extent of the funds which went to pay 
for the property.^3 A donation made by a third 
person to a wife, the husband consenting thereto, 
cannot be revoked by the husband as a donation 
made by himself to his wife.^3 


33 . La.—Westmore v. Harz, 35 So. 
578, 111 La. 305. 

Porfeiture of donation by second 
marriagre 

(1) Under Civ.Code art 1753, 
which was repealed by Acts 1918 No. 
23S, a spouse with children by the 
first marriage who had received in- 
terspousal donations and married a 
second time thereby forfeited all 
such donations to such children, and 
this provision applied to antenuptial 
donations as well as those made dur¬ 
ing marriage.—Didlake v. Cappel, 41 
So. 112, 116 La. 844. 

(2) This provision could not be en¬ 
forced where the substance of the 
donations was no longer tangible or 
susceptible of identification.—Suc¬ 
cession of Hale, 26 La.Ann. 195. 
Validity of donations as against 

forced heirs see Descent and Dis¬ 
tribution §§ 26, 63 d. 

34. La.—Kelly v. Kelly, 60 So. 671, 
131 La. 1024—Suarez’s Succession, 
59 So. 916, 131 La. 500. 

35. La.—Butler v. Mississippi Foun¬ 
dation Co., App., 175 So. 887. 

31 C.J. p 101 note 21 [e]. 

38. La.—Guss v. Mathews, 155 So. 
765, 179 La. 1033—First State 


Bank & Trust Co. v. Brown, App., 
150 So. 86. 

30 C.J. p 697 note 5. 

37. La.—Succession of Elmer, 181 
So. 477, 189 La. 1016—Westmore v. 
Harz, -35 So. 578, 111 La. 305. 

38. U.S.—Howard v. U. S., C.C.A. 
La., 125 F.2d 986, modifying, D.C., 
40 F.Supp. 697. 

La.—Succession of Johnson, App., 8 
So.2d 139. 

30 C.J. p 707 notes 8, 9—31 C.J. p 
102 note 26. 

As limitatioxL on gift 

The Louisiana statute, Civ.Code 
art. 1749, providing that all dona¬ 
tions made between married persons 
during marriage although termed in¬ 
ter VIVOS shall always be revocable 
operates as a limitation on every 
transfer of property by gift from a 
husband to his wife during the mar¬ 
riage state as effectively through 
statutory enactment as by express 
contract provision.—Howard v. U. S., 

C. C.A.La., 125 F.2d 986, modifying, 

D. C., 40 F.Supp. 697. 

After dissolution of marriage, the 
husband may revoke a donation to 
his wife.—Pasley v. Dudenhefer, 105 
So. 299, 159 La. 228—Succession of 
Waldo, 101 So. 21, 1*56 La. 684. 


38. La.—Succession of Williams, 

129 So. 801, 171 La. 151—Succes¬ 
sion of Desina, 49 So. 23, 123 La. 
468. 

40. La.—Leverett v. Loeb, 41 So. 
584, 117 La. 310. 

41. La.—Cousin v. St. Tammany 

Bank & Trust Co., S3 So. 685, 146 
La. 393—Succession of Johnson, 
App., 8 So.2d 139. 

42. La.—Cousin v. St. Tammany 

Bank & Trust Co., S3 So. 685, 146 
La. -393. 

43. La.—Cousin v. St. Tammany 

Bank & Trust Co., supra. 

44 . La.—Kuhn v. Breard, 92 So. 52, 
151 La. 546. 

45. La.—Lavedan v. Jenkins, 17 So. 
256, 47 La.Ann. 725. 

48. La.—Cousin v. St. Tammany 
Bank & Trust Co., 83 So. 685, 146 
La. 393—Succession of Johnson, 
App., 8 So.2d 139. 

47. La.—Cousin v. St. Tammany 
Bank & Trust Co., S3 So. 685, 146 
La. 393. 

48. La.—Cousin v. St. Tammany 
Bank & Trust Co., supra. 

49. La.—^Karcher v. Karcher, 70 So. 
228, 138 La. 288. 


1101 



§ HVSBANB AND WIFE 41 . 

• s. 

D. COMMUNITY ANT) SEPAEATE CONTEACTS AND LIABILITIES 


§ 517. In General 

a. General rules 

b. Contracts of married women gener¬ 

ally 

c. What law governs 


ligation where the transaction out of which it anV 
es has been carried on for the benefit, or in behalf' 
of the community,50 although the community mav 
not receive the entire benefit of the transactions! 
or may in fact not have benefited.52 


a. G-eneral Eules 


Where a transaction is carried on for the benefit, or 
in behalf of, the community, the resulting debt or lia¬ 
bility is a community obligation. It has been held broad¬ 
ly that any debt incurred during coverture is a com¬ 
munity debt, and the rule is applied to debts created by 
the husband, although not by all authorities as to those 
created by the wife. 

A debt, liability, or obligation is a community ob¬ 


during coverture is presumed to be a communm- 
debt.53 In the exercise of his control and manage 
ment of the community property, the husband mav 
contract community debts,54 except, it has beeJi 
held, pending a suit for divorce ;55 any debt or lia 
bility created by the husband during the existence of 
the marriage relation is presumably a communin' 
debt or Hability,56 and a community debt has been 


50. La.—Denekamp v. Heisler, 126 
So. 447, 12 La.App. 471, reversed 
on other grounds in part 129 So. 
617, 170 La. 1005—Dickinson Mo¬ 
tors Co. V. Sullivan, 6 La.App. 329 
—Fontenot v. La Fleur, 2 La.App 
602. 

Tex.—John Hancock Mut. Life Ins. 
Co. V. Bennett, 128 S.W.2d 791, 133 
Tex. 450, reversing, Civ.App., 106 
S.W.2d 822. 


stockholder of a corporation is a 
community liability where he holds 
the stock for the community.—Shuey 
V. Adair, 64 P. 536, *24 Wash. 378. 

Other obligations held those of com¬ 
munity 

(1) Debt contracted by wife for 
purchase of pleating machine.— 
Standard Manufacturing Co. v. Du¬ 
puis, 6 La.App. 476. 


51. Wash.—Lincoln Trust Co v 
Spangler, 20S P. 521, 121 Wash: 
267. 


ois. vvasn.- 


-J. u. OMalley & Co. v 
Lewis, -28 P. 283, 176 Wash. 194.' 
31 C.J. p 102 note 38. 

53. Ariz.—McFadden v. Watson 74 
P.2d 1181, 51 Ariz. 110—Cosper v 
Valley Bank, 237 P. 175 28 4 ri 2 . 
373. 


Wash.—Meng v. Security State Bank 
of Woodland, 133 P.2d 293, 16 
Wash.2d 215—Pillatos v. Hyde, 119 
P.2d 323, 11 Wash.2d 403, 137 A. 
L.R. 839—Van Geest v. Stocks, 88 
P.2d 406, 198 Wash. 218—Hearron 
V. John Severyns & Co., 293 P. '458, 
159 Wash. 486—Merritt v. New¬ 
kirk, 285 P. 442, 155 Wash. 517— 
Farmers’ Market v. Austin, 203 P 
42, 118 Wash. 103. 

31 C.J. p 102 note 36. 

Rule applied to notes see infra § 520. 

“The test of a community obliga¬ 
tion is: ‘Was the transaction car¬ 
ried on for the benefit of the com¬ 
munity?’”—Sun Life Assur. Co. of 
Canada v. Cutler, 20 P.2d 1110, 1112, 
172 Wash. 540. 

Balance due for purchase price of 
property 

La.—Mathews v. D’Asaro, 126 So. 
246, 14 La.App. 328—Favrot v! 
Paine & Bourgeois, 118 So. 775, 9 
La.App. 30. 

•31 C.J. p 102 note 36 [c]. 

“A tax upon community property 
is a community debt.”—Baca v. Vil¬ 
lage of Belen, 240 P. 803, 80*4 30 

N.M. 541. 

liability as to stock 

(1) Seller s obligation under agree¬ 

ment to repurchase stock sold on his 
own account or on account of corpo¬ 
ration was a community obligation. 
—Cowden v. Karshner, C.C.A.Wash., 
24 P.2d 916, applying Washington 
law. I 

(2) The constitutional and statu¬ 
tory liability of a married man as a I 


(2) Obligation created by husband 
under an indemnity agreement to 
protect community property in bank 
stock.—Fidelity Nat. Bank of Spo¬ 
kane V. Fox, 258 P. 335, 144 Wash. 
494. 

(3) Money advanced to wife by 
husband’s father for expenses in re¬ 
turning home from place where she 
had gone for her health, taxes paid 
by father on home of husband and 
wife, sum paid for redemption after 
tax sales, and amount paid by fa¬ 
ther to wife’s attorney in separation 

—Tate V. Tate, La.App. 12 So 2d 

506. 

(4) Where husband borrowed mon¬ 
ey and contributed it to purchase of 
property as wife’s separate property 
during ^ existence of community, 
transaction created community debt. 
—Mackenroth v. Pelke, 132 So 365 
171 La, 842. 

Presumption of benefit; pledge of 
separate property 

(1) “A debt contracted during the 
marriage ... is presumed to 
be for the benefit of the community.” 
—Fairbanks, Morse & Co. v. Borde¬ 
lon, La.App., 198 So. 391, 392. 

(2) Where money is borrowed aft¬ 
er marriage, it is presumed to have 
been borrowed for the benefit of the 
community, in absence of a contrary 
showing, and the indebtedness is re¬ 
garded as a community debt, even! 
though it Is secured by a pledge of 
the separate property of one spouse. 
—Foster v. Hackworth, Tex. Civ.App. 
164 S.W.2d 796. 


Tex.—Foster v. Hackworth, Oiv.^DD 
164 S.W.2d 796. ' 

Wash.—Stewart v. Bounds, 9 p. 2 d 
1112, 167 Wash. 554, modified on 
other grounds 15 P.2d 1119 , no 
Wash. 698—Fielding v. Ketler, 149 
P. 667, 86 Wash. 194. 

54. Ariz.—City of Phoenix v. State 
ex rel. Harless, 137 P.2d 783, 7S5, 
quoting Corpus Juris. 

La.—Coco, Broussard & Dupuy v. 

Byrd, 2 La.App. 613. 

Wash.—Bellingham Motors Corpora¬ 
tion V. Lindberg, 219 P. 19 126 
Wash. 684. 

Broker’s commission for negotiating 
loan 

Wash, Calvin Philips & Co. v. Berg¬ 
man. 227 P. 321, 130 Wash. 346— 
Calvin Philips & Co. v. Langlow, 
104 P. 610, 55 Wash. 385. 

Notice to wife by creditor 
Bank from which married man, as 
agent of community, borrow.*? money 
for community purpose, need not in¬ 
form debtor's wife of existence of in¬ 
debtedness.—Capital Nat. Bank of 
Olympia v. Johns, 16 P.2d 452, 170 
Wash. 250. 

55. Tex.—Sparks v. Taylor, 90 S.W. 
485, 99 Tex. 411, 6 L.R.A,N.S., 3S1 
—Wright V. Wright, 3 Tex. 168. 

56. U.S.—Rucker v. Blair, C.C.A., 32 
F.2d 222, 225, stating Washington 
law. 

Ariz.—Greer v. Goesling, 97 P.2d 21S, 
54 Ariz. 488. 

Wash.—Steward v. Bounds, 9 P.2d 
1112, 167 Wash. 554, modified on 
1 other grounds 15 P.2d 1119, 170 
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defined in those terms.57 The presumption as to the 
community character of a debt is not conclusive and 
may be rebutted,®^ and it will not be indulged where 
there is no showing as to how and when the debt 
arose,although the further presumption that the 
debt was incurred during the existence of the mar¬ 
riage has been based on the mere lapse of time.^o 
The ordinary business of a married man is pre¬ 
sumed to be community business.^i 

It has been held that there is a presumption that 
a debt created by a married woman during cover¬ 
ture is a community obligation there is also 

authority for the contrary view.^S The presump¬ 
tion has been said to be that contracts entered into 
during marriage jointly by the husband and wife 
are the contracts of the husband.®^ 

Where a husband has in his possession both com¬ 
munity and separate funds, the presumption is that 
he pays a debt from the fund from which properly 
it should be paid;®® he has also been held author¬ 
ized to repay trust funds or borrowed money out 
of either separate or community funds or earn¬ 


ings.®® There is a presumption that money used 
in the maintenance of the family is drawn from 
community funds before encroachment on separate 
propert3\®7 

Wife as tenant under husband's lease. If a lease 
is executed by the husband, the wife does not oc¬ 
cupy the status of tenant.®® 

b. Contracts of Married Women Generally 

In community property states, a married woman has 
ordinarily no power to contract, or to bind herself by 
contract, other than that which is given, expressly or 
impliedly, by statute; but her right to contract on the 
faith and credit of her separate estate is generally 
recognized, particularly where the contract is for her own 
use and benefit or the benefit or protection of her sep¬ 
arate property. “Except as permitted by statute, as in 
the case of necessaries, she generally cannot, when acting 
alone and without her husband's consent, bind the com¬ 
munity or create community debts. A married woman's 
contract for an unauthorized purpose has been held not 
void but voidable at her option. 

Generally a married woman has no power to con¬ 
tract, or to bind herself by contract, other than that 
which is given by statute or constitution,®^ but the 
power to contract may be implied as a necessary in- 


Wash. 69S—Protzman v. Billings, 
206 P. S48, 120 Wash. 123. 

31 C.J. P 102 note 40. 

Judgment 

(1) A judgment rendered against a 
married man is presumed to be a 
community obligation.—Meng v. Se¬ 
curity State Bank of Woodland, 133 
P.2d 293, 16 Wash.2d 215—Van Geest 
V. Stocks, 88 P.2d 406, 198 Wash. 
21 S—Campbell v. Sandy, 69 P.2d 808, 
190 Wash. 528. 

(2) “A judgment against a hus¬ 

band, whether upon a contract of the 
husband or whether for his wrong¬ 
ful or negligent act, is presumptive¬ 
ly a community obligation.”—Merritt 
V. Newkirk, 285 P. 442, 445, 1'55 

Wash. 517. 

Iiease signed by husband consti¬ 
tutes prima facie charge against 
community property.—Piles v. Bovee, 
12 P.2d 914, 168 Wash. 538. 

57. Tex.—^Word v. Colley, Civ.App., 
143 S.W. 257. 

31 C.J. p 102 note 39. 

58. Wash.—Piles v. Bovee, 12 P.2d 
914, 168 Wash. 538—Stewart v. 
Bounds, 9 P.2d 1112, 167 Wash. 
554, modified on other grounds 15 
P.2d 1119, 170 Wash. 698—Merritt 
V. Newkirk, 285 P. 442, 155 Wash. 
517—^Way v. Lyric Theater Co., 140 
P. 320, 79 Wash. 275. 

58. N.M.—Laird v. Upton, 45 P. 

1010, 8 N.M. 409. 

31 C.J. p 51 note 18 [a]. 

60. Wash.—Bryant v. Stetson & 
Post Mill Co., 43 P. 931, 13 Wash. 
692. 

31 C.J. p 103 note 43. 


61. Wash.—J. D. O’Malley & Co. v. 
Lewis, 28 P.2d 283, 176 Wash. 194. 

62. Ariz.—Benson v. Hunter, '202 P. 
233, 23 Ariz. 132. 

63. Wash.—Jones - Rosquist - Kil- 
len Co. V. Nelson, 167 P. 1130, 98 
Wash. '539. 

31 C.J. p 103 note 44. 

64. La.—Beauregard v. Her Hus¬ 
band, 7 La.Ann. 293. 

es. Wash.—Finn v. Finn, 179 P. 103, 
106 Wash. 137. 

31 C.J. p 103 note 47. 

Insurance premiums 
Where life insurance premiums 
were not shown to have been paid 
out of wife’s separate estate, pre¬ 
sumption arose that payments were 
made out of community funds.—Na¬ 
tional Life & Accident Ins. Co. v. 
Casas, Tex.Civ.App., 36 S.W.2d 323. 
06. Idaho.—Aker v. Aker, '20 P.2d 
796, 52 Idaho, 713, appeal dis¬ 

missed and certiorari denied 54 S. 
Ct. SO, 290 U.S. 587, 78 L.Ed. 518. 

67. Cal.—In re Tompkins’ Estate, 11 
P.2d 886, 123 Cal.App. 670. 

30 C.J. p 1019 note 32—31 C.J. p 51 
note 14. 

65. La.—Duplain v. Wiltz, App., 194 
So. 60—Morns v. Hava, App., 180 
So. '216—Kupperman v. Moore, 
App., 166 So. 519, reversed on oth¬ 
er grounds 171 So. 10'4, 185 La. 
1000—Heath v. Suburban Building 
& Loan Ass’n, App., 163 So. 546. 

69. Idaho.—Ness v. Coffer, 244 P. 
145, 42 Idaho 78—Bedal v. John¬ 
son, 218 P. 641, 37 Idaho 359— 
Meier & Frank Co. v. Bruce, 168 P. 
5, 30 Idaho 732. 
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Bx.—Harris v. Prince, 121 S.W.2d 
983, 132 Tex. 231, reversing. Civ. 
App., 98 S.W.2d 1022—Lee v. Hall 
Music Co., 35 S.W.2d 685, 119 Tex. 
547, reversing, Civ.App., 1 S.W.2d 
932—Keith v. Allen, Civ.App., 153 
S.W''.2d 636—John F. Grant Lum¬ 
ber Co. v. Jones, Civ.App., 151 S. 
W.2d 944, affirmed 164 S.W.2d 
1019, 13a Tex. 647—Thompson v. 
Bruce, Civ.App., 90 S.W.2d 265— 
Jesse H. Jones & Co. v. Black, Civ. 
App., 43 S.W.2d 151—Martin v. 
Hays, Civ.App., 36 S.W.2d 796, er¬ 
ror refused—Barbee v. Cubley, Civ. 
App., 25 S.W.2d 689, reversed on 
other grounds Cubley v. Barbee, 73 
S.W.2d 72, 12'3 Tex. 411—Graham 
V. Carmany, Civ.App., 2 S.W.2d 467 
—Long V. Crutchfield, Civ.App., 295 
S.W. 625—Snyder-Bell Grocery Co. 
V. Hamilton, Civ.App., 276 S.W. 
752—Taylor v. Leonard, Civ.App., 
275 S.W. 134—Burleson v. Graves, 
Civ.App., 255 S.W. 1013. 

30 C.J. p 730 note 22, p 737 note 85— 
31 C.J. p 103 note 50. 

“It is settled in this state that a 
married woman has not legal capac¬ 
ity to make a binding contract ex¬ 
cept in cases provided by statute. 
In a word, she does not possess the 
general power to contract. The dis¬ 
ability of the wife appertains to the 
marriage relation and does not re¬ 
sult from any natural deficiency.”— 
John P. Grant Lumber Co. v. Jones, 
164 S.W.2d 1019, 139 Tex. 647, affirm¬ 
ing, Civ.App., 151 S.W.2d 944. 

“Where the law has undertaken to 
define or state the purposes and 
methods by which a married woman 
may charge herself or her property, 
or any community property in her 
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cident to the exercise of other powers conferred,70 / and disposing of her separate property ^nA -c 
such as the power of solely managing, controlling, | community property.7i It has beL repeatSrheM 


control, the party seeking- to hind 
her or to make her liable must bring 
such cause strictly within the stat¬ 
ute which makes her liable.*’—Mar¬ 
tin V. Hays, Tex.Civ.App., 36 S.W.2d 
796, 799, error refused. 

“Such common-law disabilities in 
. . . respect [to the right of 

married women to contract] as have 
not been removed by statutory en¬ 
actment are limitations upon the 
right of married women to bind their 
separate estates.”—Beckstead v. Gee, 
79 P.2d 293. 294, 58 Idaho 758—-Pa¬ 
cific Acceptance Corporation v. My¬ 
ers, 290 P. 404, 49 Idaho 585. 
Enlargement of rights by legislature 

“The Legislature, not being re¬ 
strained by the Constitution, has the 
inherent power to change the rule of 
the common law [that contracts of a 
married woman are unenforceable], 
and enlarge the privileges and re¬ 
sponsibilities of a married woman.” 
—George v. Dupignac, Tex.Civ.App., 
'273 S.W. 934, 936. 

Particular contracts held unauthor¬ 
ized and unenforceable against 
married woman 

(1) Contract for fuel oil to drill an 
oil well,—Taylor v. Hustead & Tuck¬ 
er, Tex.Com.App., 257 S.W. 2'32, re¬ 
versing, Civ.App., 243 S.W. 766. 

( 2 ) Contract to procure for pur¬ 
chasers title of her children in land, i 
—Cage V. P. P. Eastburn & Co., Tex j 
Civ.App., 23 S.W.2d 865, error dis- i 
missed. 

(3) Covenant of warranty in deed 

to community property, in which t 
wife joined with husband.—Pan- i 
handle Const. Co. v. Lindsey, 72 S. s 
W.2d 1068, 123 Tex. 613, affirming ^ 
Lindsey v. Panhandle Const. Co., Civ. \ 
App., 46 S.W. 2d 339—Freiberg v De I 
Lamar, 27 S.W. 151, 7 Tex.Civ.App. I 
26-3. g 

(4) Lease contract.—Jesse H. 7 

Jones & Co. v. Black, Tex.Oiv.App., 

42 S.W.2d 151—Martin v. Hays Tex 
Civ.App., 36 S.W.2d 796, erro'r re¬ 
fused. 

(5) Purchase by a wife, for the 

mutual benefit of herself and hus- 3 
band, of a combined store and dwell- « 
ing house, primarily a commercial 
enterprise.—Burleson v. Graves, Tex 
Civ.App., 25-5 S.W. 1013. ' 


d I against vendor for possession of 
S I property purchased, it was no de- 

- fense that the wife as married wo- 
man did not legally bind herself, 

3 where the contract was signed by 
both the husband and wife.—Cavell 
1 V. Trichell, 100 So. 249, 156 La. 136. 
^ (2) One who contracted with mar¬ 

ried woman could not avoid agree- 
^ ment on ground of her want of au- 

- thority, where husband joined in suit 
’ upon contract.—^Picou v. St. Bernard 
» Parish School Board, La.App., 132 So 

• 130. 

Statute prohibiting a wife from 
acg.uiring, either by gratuitous or in- 
I cumbered title, property unless her 
husband concurs in the act or yields 
his consent in writing relates to the 
purchase by the wife by a gratuitous 
or encumbered title of separate prop¬ 
erty and with her separate funds, 
and has no relation to purchase of 
community property.—Pranks v. 
Scott, La.App., 191 So. 175. 

Effect of husband’s insanity 

(1) “The mere fact that her hus¬ 
band is insane does not have effect 
to enlarge the contractual powers of 
the wife, except in respect to com¬ 
munity property. ... On the 
other hand, the fact that her hus¬ 
band is insane does not impair her 1 
power to contract in the other re- ■ 
spects authorized by the statutes.”— | 

I Lee V. Hall Music Co., 35 S.W.2d 685, i 
687, 119 Tex. 547, reversing, Civ.App, 

1 S.W.2d 932. ' ’ 

(2) An agreement for extension of s 

trust deed indebtedness against com- i 
munity property had effect of pre- < 
serving such property, and hence « 
was valid by virtue of execution by 
wife despite husband’s insanity.— 
Ulmer v. John Hancock Mut. Life 
Ins. Oo., Tex.Civ.App., 161 iS.W.2d „ 
862, error refused. ” 


( 6 ) Subscription contract to a 
Lloyds’ insurance association._Har¬ 

ris V. Prince, 121 S.W.2d 988, 132 
Tex. 231, reversing, Civ.App. 98 g 
W. 2 d 1022 . 

Agreement to become a trustee of 

land held valid.—Print v. Tate Tex 
Civ.App., 162 S.W.2d 737. 

Joinder of husband in contract or 
suit 

(1) In suit by husband and wife 


70. Tex.—Levin v. Jeffers, 52 S.W. 
2d 81, 122 Tex. 83, answering cer¬ 
tified Questions, Civ.App., 52 S.W. 
'2d 79, conformed to 54 S.W.2d 1119 
—Martin v. Hays, Civ.App., 36 S. 
W.2d 796, error refused. 

31 C.J. p 103 note 51. 

Statute as to family expenses 
The statute providing that family 
expenses and education of children 
are chargeable on property of both 
husband and wife, or either of them, 
inferentially grants power to wife to 
I enter into contracts chargeable 
against the community.—^Werker v 
Knox. 85 P.'2d 1041, 197 Wash. 453. 

Married woman’s power to convey 
her separate property does not en¬ 
able her to contract generally with 
reference thereto.—Pickens v. Bade 
104 S.W.2d 482, 129 Tex. 610, affirm¬ 
ing Bade v. Pickens, Civ.App., 78 g 
W.2d 260, rehearing denied Pickens 


offv. Bade, 105 S.W.2d 21 ’ ioq 

Kanaman, n s w 
■O- 674, 107 Tex. 206-Kellett v ' 
If, 66 S.W. 51, 95 Tex. 160. 
by 

,jj 71 . Tex.-John F. Grant Lumber Co 

647, affirming, Civ.App., 15 , J- 
2 <i 944—Lee v. Hall Music Co \- 

e; S.W.2d 685, 119 Tex. 547 rem^ 

it 1 S.W.2d 932-Jiu 

« ble V. Beaver-Electra Reflnii^ro 
f 274 S.W. 120. 115 Tex. 1. aZmS' 
“• Civ.App., 24'3 S.W. 762-Kelth V 

Allen, Civ.App., 153 S.w.2d 636 ^ 

m Moss V. Reverra, Civ.App 40 ctt 

1 - 2d 354-Cagev F. 

r Co., C 1 V.APP., 23 S.W.2d 865, error 
Is dismissed—Ware v. Hall, Civ 

■e 273 S.W. 925-Hall v. Haiien;‘civ’ 

S App., 258 S.W. 199. ^ 

>- 31 C.J. p 103 note 51 [a]. 

3 , “By the terms of article 4614, she 
f has the sole management and con- 
r. trol of her separate estate. This 
necessarily implies the unrestricted 
right to contract with respect to its 

- nianagement. Otherwise the legisla- 
t tive grant of such power would be a 
f steril^e one.”—Willson v. Manasco. 

- Tex.Civ.App., 63 S.W.2d 910, 911 . 

3 “The statute means that the ex¬ 
pense must have been contracted for 
r the purpose of benefiting property 
• then owned by the wife.”—Brown v. 

" Stoker, Tex.Civ.App., 102 S.W.2d 248^ 
251, error dismissed. 

“Any contract reasonably proper 
and necessary” in the exercise of 
such power may be made by a mar¬ 
ried woman.—Welsh v. Pottorff, Tex. 
Civ.App., 87 S.W.2d 287, 289. 

Sole benefit of separate estate not 
essential 

Wife has power to make contracts 
necessary for control and manage¬ 
ment of her separate property,, 
whether or not entirely for benefit 
thereof; so married woman was held 
liable for indebtedness incurred by 
her for fertilizer used in cultivating 
farm, her separate property, even 
though crop was community prop¬ 
erty.—Ladonio-Dennis-Jones v. Hope 
Fertilizer Co., Tex.Civ.App., 40 S.W. 
2d 956. 

Contract may be xnade through agent 
Tex.—^Richardson v. Baskin, Civ. 
App., 44 S.W. 2d 10-67—Moore v., 
Thomas, Civ.App., 258 S.W. 1087— 
Barber v. Keeling, Civ.App., 204 S. 
W. 139. 

Particular contracts held authorized 

( 1 ) Contract for improvements.— 
Levin v. Jeffers, 52 S.W. 2d 81, 122 
Tex. 83, answering certified Ques¬ 
tions, Civ.App., 52 S.W.2d 79, con¬ 
formed to 54 S.W. 2 d 1119. 

( 2 ) Contract to market cotton 
raised on wife's separate estate in 
customary manner.—Gohlman, Les- 
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that statutes ^anting '^2 or limiting'^* a wife’s pow- 
er to contract are to be construed strictly in her be- 
ha]f;'^4 and statutes regarding married women’s 
right to contract have been required to be construed 
as grants, rather than restrictions, of powerJ^ 

The right of a married woman to contract on 
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the faith and credit of her separate estate, and her 
consequent personal liability on such a contract, are 
now generally recognized,^® particularly where the 
contract is for her own use and benefit or for the 
benefit or protection of her separate estate or prop¬ 
erty,or, as considered infra § 518, is for neces¬ 
saries furnished her or her children. In Texas a 


ter & Co. V. Whittle, 273 S.W. 808, 
114 Tex. 548, reversing, Civ.App., 
254 S.W. 595. 

(3) Purchase of fuel oil, necessary 
to operation of oil rigs and ma¬ 
chinery belonging to wife.— Cauble v. 
Beaver-Electra Refining Co., 274 tS. 
W' 120, 115 Tex. 1, affirming, Civ. 
App., 243 S.W. 762. 

Particular contracts held not au¬ 
thorized 

(1) Agreement by married woman 
to pay indebtedness for property be¬ 
yond that coming to her as heir held 
not “for or about the care and ben¬ 
efit of her separate property, in the 
course of the management or control 
of the same.”—Moss v. Reverra, Tex. 
Civ.App., 40 S.W.2d 854, 857. 

(2) Statutes authorizing married 
woman to manage her separate prop¬ 
erty and certain classes of communi¬ 
ty property did not vest married wo¬ 
man living with her husband with 
legal capacity, acting alone, to maJce 
a valid contract for the extension of 
the time of payment of a debt in¬ 
curred by her before marriage and 
more than four years past due.— 
John F. Grant Lumber Co, v. Jones, 
164 S.W.2d 1019, 139 Tex. 647, af¬ 
firming, Civ.App., 151 S.W. 2d 944. 

72. Tex.—Martin v. Hays, Civ.App., 
■36 S.W.2d 796, error refused— 
Flannery v. Chidgey, 77 S.W. 1034, 
33 Tex.Civ.App. 638. 

73. La.—Hellwig v. West, 2 La.Ann. 
13. 

31 C.J. p 103 note 53. 

74. Idaho.—Beckstead v. Gee, 79 P. 
2d 293, 58 Idaho 758. 

75. Idaho.—Beckstead v. Gee, supra 
—Pacific Acceptance Corporation 
V. Myers, 290 P. 404, 49 Idaho 585. 

76. U.S.—Johnston v. Ouachita Nat. 
Bank of Monroe, La., Q.C.A.Ark., 40 
P.2d 604, stating Louisiana law. 

Cal.—Lane v. McAlpine, 2 P.2d 184, 
115 Cal.App. 607. 

Idaho.—Boise Ass'n of Credit Men v. 
Glenns Ferry Meat Co., 283 P. 
1038, 48 Idaho 600—Thomas v. 

Young, 245 P. 75, 42 Idaho 240. 
La.—Mathews Bros. v. Bernius, 126 
So. 556. 169 La. 1069—Keller Zan- 
dei‘, Inc., V. Copeland, App., 196 So. 
527—Uchello v. Arnold, 135 So. 81, 
16 La.App. 662—Gast & Levy v. 
Loeb, 8 La.App. <221. 

N.M. —Cbevallier v. Connors, 262 P. 
173, 33 N.M. 93. 
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Okl.—Glaze v. Drawver, 117 P.2d 544, 
189 Okl. 402. 

Tex.—Fairbanks v. Ainsworth, Civ. 
App., 57 S.W.2d 198—Colonna v. 
Kruger, Civ.App., 246 S.W. 707— 
Crosby v. A. Harris & Co., Civ. 
App, 234 S.W. 127. 

31 C.J. p 103 note 58. 

Contract for services 
Where contract between father 
and son providing for management 
of father’s business by son until 
final distribution of father’s estate 
was signed and approved by wife and 
heirs, wife was held liable individu¬ 
ally to son for repudiation of such 
contract.—Stoll v. Stoll, 56 P.2d 226, 

5 Cal.2d 687. 

Wife’s assumption of pre-existing 
indebtedness of business purchased 
by her and that subsequently in¬ 
curred held contract with relation to 
her separate property.—Boise Ass’n 
of Credit Men v. Glenns Ferry Meat 
Co., 283 P. 1038, 48 Idaho 600. 

Scope of l^ouisiana statute 

“The language of the Act [Acts 
1928 No. 283] conferring upon mar¬ 
ried women the right to contract 
. . . is all embracing in its pur¬ 

view.”—State ex rel. Kennington v. 
Red River Parish School Board, La. 
App., 193 So. 225, 229. 

Ignorance of the law which obliges 
a married woman to pay for an ar¬ 
ticle which she contracted to pur¬ 
chase does not relieve her of the ob¬ 
ligation of her contract.—D. H. 
Holmes Co. v. Morris, 177 So. 417, 
188 La. 431, 114 A.L.R. 905, modify¬ 
ing D. H. Holmes Co. v. Van Ryper, 
App., 173 So. 584. 

77. Idaho.—Loomis v. Gray, 90 P. 
2d 529, 60 Idaho 193—Beckstead v. 
Gee, 79 P.2d 293, 58 Idaho 758—1 
Rogers v. National Surety Co., 22 
P.2d 141, 53 Idaho 128—Pacific 

Acceptance Corporation v. Myers, 
290 P. 404, 49 Idaho 585—Thomas 
V. Young, 245 P. 75, 42 Idaho 240— 
Ness V. Coffer, 244 P. 145, 42 Idaho 

78. 

La.—Shevnin v. Grimmer, 119 So. 
894, 10 La.App. 39'3—Dickinson Mo¬ 
tors Co. V. Sullivan, 6 La.App. 329. 
Tex.—McLoughlin v. Schnitzer, Civ. 
App., 147 S.W.2d 826—Lewis v. 
Daniels, Civ.App., 126 S.W.2d 794, 
error dismissed—Arthur Caddel 

Co. V. Jones, Civ.App., 100 S.W.2d 
181, error dismissed—Sommer v. 
Kramer, Civ.App., 67 S.W.2d 1078 
—Gonzales .v. Word, Civ.App., 45 
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S W.2d 305, error dismissed—^Dan¬ 
iel v. Sayle, Civ.App., 40 S.W.2d 
1101—Moss V. Reverra, Civ.App., 
40 S.W.2d 854—Dockery v. Johns¬ 
ton, Civ.App., 299 S.W. 505—Sny- 
der-Bell Grocery Co. v. Hamilton, 
Civ.App., 276 S.W. 752—Ware v. 
Hall, Civ.App., 273 S.W. 925---- 
Burleson v. Graves, Civ.App., 255 
S.W. -1013. 

Wash.—Wilbeck v. Conway, 251 P- 
282, 141 Wash. 250. 

31 C.J. p 104 note 59. 

Oontract for legal services 
Tex.—Oster v. Heuman, Civ.App., 2'4 
S.W.2d 794—Dockery v. Johnston^ 
Civ.App., 299 S.W. 505. 

Married woman may execute ex¬ 
tension agreement without joinder 
of her husband when purpose of it is- 
extension of time of payment of lien 
on her separate property, since such 
contract is for benefit of her sepa¬ 
rate estate.—Uvalde Rock Asphalt 
Co. V. Ralls-Schmidt» Tex.Civ.App.,. 
91 S.W. 2d 482, error dismissed. 

“Act 132 of 1926 [in lonisiana] 
does not purport to - . - 

change the law in relation to the im¬ 
munity of the wife for contracts 
made by her during the community. 
It only authorizes her to make con¬ 
tracts ‘with reference to her sep¬ 
arate and paraphernal property.’ ”— 
Gast & Levy v. Loeb, 8 La.App. 221, 
223. 

Contracts held not for benefit of sep¬ 
arate property 

(1) Agreement to pay indebted¬ 
ness for property beyond that com¬ 
ing to married woman as heir.— 
Moss v. Reverra, Tex.Civ.App., 40 S. 
W.2d 854. 

(2) Contract in connection with 
improvements on land to which mar¬ 
ried woman held only naked legal ti¬ 
tle, actual ownership being in her 
mother.—Twin City Lumber & Shin¬ 
gle Co. V. Williams, Tex.Civ.App., 110 
S.W.2d 596. 

(3) Contract by married woman to 
adopt a child and leave her proper¬ 
ty to the child on her death.—Bedal 
V. Johnson, 218 P. 641, 37 Idaho 359. 

(4) Intention of married woman, 
to use realty which she contracted 
to purchase as home and a.s place for 
conducting business did not render 
her personally liable upon theory of 
benefit to her separate estate.—■ 
Guest V. Cox, Tex.*Civ.App., 34 S.W. 
2d 301. 
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married woman is not authorized to bind herself 
personally for the purchase price of real property, 
but, as appears infra § 528, the property received 
may be liable for the purchase price. 

A married woman’s contract for a purpose not 
authorized by statute has been held not void, but 


Actual 'benefit or use 

(1) It is not necessary to show 
that the separate estate was actual¬ 
ly benefited, provided the contract 
was made for the benefit of such es¬ 
tate.—Emerson v. Kneezell, Tex.Civ. 
App., 62 S.W. 551. 

(2) Test to determine validity of 
contract of married woman for ma¬ 
terials to improve her separate es¬ 
tate is whether materials were fur¬ 
nished for such purpose, and not 
whether they were actually used for 
such purpose.—Willson v. Manasco, 
Tex.Civ.App., 63 S.W.2d 910. 

Benefit without authorization hy 
wife 

“The mere fact that a married 
woman knew a contract was made by 
her husband to improve her separate 
property, which she insisted on be¬ 
ing carried out as made, and that 
it inured to the benefit of her prop¬ 
erty and enhanced the value thereof, 
is not sufficient to bind her and her 
separate property to pay for such 
improvements, in absence of proof 
that she authorized the contract, in¬ 
tending to bind herself, or that by 
her acts and conduct in inducing the 
same she would be estopped to deny 
her liability."—Atkinson v. Jacks’on 
Bros., Tex.Civ,App., 259 S.W. 2 SO, 
2S5, modified on other grounds, Com, 
App., 270 S.W. 848. 

StipulatioxL in trust deed 
Married woman was held compe¬ 
tent to stipulate in trust deed exe¬ 
cuted by her and husband against 
property claimed by her as separate 
property and homestead that pur¬ 
chaser at foreclosure sale should be¬ 
come landlord and that she and her 
husband would occupy premises as 
tenants at will.—Scott v. Hewitt, 90 
S.W.2d 816, 127 Tex. 31, 103 A.L R 
977. 

Presumption in absence of allega. 

tion 

“Where there are no allegations 
in the complaint [in an action 
against a wife] that the debt was 
contracted for the wife’s separate es¬ 
tate, the presumption is that the 
debt is that of the husband and not 
the separate debt of the wife.’’— 
Rogers v. National Surety Co 2 ‘> P 
2d 141, 142, 53 Idaho 12S. 

78. Tex.—Pitts v. Stone, 166 S.W. 

2 d 897, reversing Stone v Pitts 
Civ.App., 160 S.W.2d 1013—Hous¬ 
ton Loan & Investment Co. v 
Abernathy, 11 ? S.W.2d 1089, 131 
Tex. 601, answer to certified ques¬ 
tion conformed to, Civ.App., 119 s. 


W.2d 157—Farm & Home Savings 
& Loan Ass’n of Missouri v. Aber¬ 
nathy, 102 S.W.2d 410, 129 Tex. 
379, modifying Stevenson v. Aber¬ 
nathy, Civ.App., 69 S.W.2d S50, and 
modified on other grounds Farm & 
Home Savings & Loan Ass’n of 
Missouri v. Abernathy, 104 S.W.2d 
1111, 129 Tex. 379—Lamar Life 
Ins. Co. V. Jordan, Civ.App., 163 
S.W.2d 215, error refused—Guest 
V. Cox, Civ.App., 34 S.W.2d 301— 
Ware v. Hall, Civ.App., 273 S.W. 
925. 

31 C.J. p 104 note 60. 

However, it has been said that “a 
wife may acquire property by pur¬ 
chase either for cash or on credit, 
3-^^ • • . as an incident there¬ 

to she may enter into a contract for 
purchase of either personal or real 
property."—Larson v. Sterling Mut. 
Life Ins. Co., Tex.Civ.App., 153 S.W. 
2d 177, 179, error dismissed. 

Married woman's note for realty see 
infra § 520. 

‘‘Ho affirmative act of disaffirm¬ 
ance” is required of the wife in or¬ 
der to avoid personal liability.— 
Houston Loan & Investment Co. v. 
Abernathy, II 7 S.W.2d 1089, 1090, 
1'31 Tex. 601, answer to certified 
question conformed to, Civ.App 119 
S.W.2d 157. ' 

Protection of existent estate 
However, “the acquisition of real 
estate ... [is permissible] if 
done to protect an already existent 
separate estate, i, e., as an exercise 
of the use and control given her by 
statute ... of her other sep¬ 
arate property.’’—North Texas 
Suilding & Loan Ass’n v. Elder, Tex, 
Civ.App,, 66 S.W.2d 379, 380, error re¬ 
fused. 


C.J.S. 

voidable at her option ;'?9 if she affirms it, or de 
sires to enforce it, she must abide by its terms so 
and she cannot, on disaffirming, recover a payment 
made by her, or the value of property given by her 
as consideration.81 The plea of coverture is per¬ 
sonal to the married woman,S 2 and the other partr 


change & Board of Trade v. Hoifle 
Civ.App., 272 S.W. 11 14 . ’ 

“It is not the aim of the law to 
impose a burden, but to grant an rni- 
munity for her good.”-Taylor v 
Leonard, Tex.Civ.App., 275 S.W. 134 ’ 
1361. * ’ 


79. Tex.—Leake v. Saunders, 84 S. 
W.2d 993, 126 Tex. 69, reversing 
Saunders v. Powell, Civ.App., 67 S. 
W.2d 402—Rhodes v. Taliaferro! 
Civ.App., 119 S.W.2d 703—Gaines v. 

Gaines, Civ.App., II 9 S.W.2d 427_ 

Johnson v. Durst, Civ.App., 115 s. 
W. 2 d 1000, error dismissed—Guar¬ 
anty State Bank of New Braunfels 

V. Kuehler, Civ.App., 114 S.W.2d 
622, error refused—Patranella v. 
Smith, Civ.App., 102 S.W.2d 297, 
error dismissed—Watters v. Lan- 
ning, Civ.App., 99 S.W.2d 639, error 
dismissed—Harris v. Ware, Civ. 
App,, 93 S.W.2d 598, error refused 
—Haralson v. Wheeler, Civ.App., 
70 S.W. 2 d 748, reversed on other 
grounds Wheeler v. Haralson, 99 S. 

W. 2d 885, 128 Tex. 429—Oil Ex-, 
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“Unless forWddeu by statute. » 
married woman’s contracts are not 
void but voidable.”—Johnson v 
Snaman, Tex.Civ.App., 75 S.WM 
824, 828, error refused. 

Revesting of title in seller 
Repudiation of sale of piano bv 
buyer, a married woman, revested ti- 
tie in seller, if title passed.—^Hick¬ 
man V. Aldridge, Tex.Civ.App 21 S 
W.2d 341. ’ 

Affirmance held shown 

(1) Married woman resisting can¬ 
cellation of lease which she had exe¬ 
cuted. and seeking to hold posses¬ 
sion of leased premises by virtue 
thereof, held to have affirmed lease — 
Harris v. Ware. Te.x.Civ.App., 93 's. 
W.2d 598, error refused. 

(2) Election of married woman to 
abide by her promise to pay indebt¬ 
edness owing her father was evi¬ 
denced by her conveyance of her in¬ 
terest in land of her intestate par¬ 
ents to her brothers and sisters in 
consideration of money advanced to 
her by her father, and her filing of 
disclaimer in suit to foreclose lien of 
judgment against her on her alleged 
interest in parents’ land.—Patranella 
V. Smith, Tex.Civ.App., 102 S.W.2d 
297, error dismissed. 

80. Tex.—Donaldson v. Clark, Civ. 
App., 163 S.W.2d 226, error refused 
—Harris v. Ware, Civ.App., 93 S. 
W.2d 598, error refused. 

81. Tex.—Houston Loan & Invest¬ 
ment Co. V. Abernathy, 117 S.W.2d 
1089, 131 Tex. -601, answer to cer¬ 
tified question conformed to. Civ. 
App., 119 S.W.2d 157—Pitts v. El- 
sler, 28 S.W. 518, 87 Tex. 347— 
Texas Co-op. Inv. Co. v. Clark, 
Com.App., 239 S.W. 198, modifying, 
Civ.App., 216 S.W. 220—Garner v. 
Jones, Civ.App., SI S.W.2d 536, er¬ 
ror dismissed—Oil Exchange & 
Board of Trade v. Hogle, Civ.App., 
272 S.W. 1114. 

Money paid on lien notes 
Wife who consented that her mon¬ 
ey be used to pay lien notes against 
homestead cannot recover money 
from payee.—McKay v. Matthews, 
Tex.Civ.App., 285 S.W. 335. 

82. Tex.—^Haralson v. Wheeler, Civ. 
App., 70 S.W.2d 748, reversed on 
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to the contract cannot refuse to perform on the 
ground of her coverture,83 especially where she 
has already performed her part of the contract.84 

It is held that in case of abandonment of the wife 
by the husband without provision for her support, 
or of permanent separation, she may contract as a 
feme sole,85 and, if necessary, with relation to com¬ 
munity property.86 But generally, and except as 
permitted by statute, a married woman acting alone 
cannot make a valid agreement binding the com¬ 
munity nor can she create community debts,8^ and 
such an agreement has been declared void;88 ex¬ 
ceptions recognized by the statutes include debts 

other grounds, Wheeler v. Haral¬ 
son, 99 S.W.2d 885, 128 Tex. 429— 

Quillin V. State Trust Co., Civ. 

App., 50 S.W.2d 879, 883, error re¬ 
fused. 

“No other person may avoid lia¬ 
bility because of the coverture of 
a party to the transaction but who 
IS not a party to the suit.”—Quillin 
V. State Trust Co., supra. 

S3. Tex.—Sanders v. Stinnette, Civ. 

App., 73 S.W.2d 637, error refused 
—Commercial Hotel Co. v. Weeks, 

Civ.App., 254 S.W. 521—Kollaer v. 

Puckett, Civ.App., 232 S.W. 914, 
dismissed for want of jurisdiction 
—Crutcher v. Sligar, Civ.App., 224 
S.W, 227. 

84. Tex.—Lee v. Green, 58 S.W. 196, 

847, 24 Tex.Civ.App. 109. 

85. Idaho.—Sassaman v. 

P. 374, 37 Idaho 588. 

Tex.—Service Parts Co. v. Bizzell, 

Civ.App., 120 SW.2d 919—Bradley 
V. Gilliam, Civ.App., 260 S.W. 289. 

31 C.J. p 103 note 54. 

Facts lield insufficient to show 
abandonment authorizing wife to 
contract as feme sole.—Finks v. 

Thompson, '32 S.W. 711, 11 Tex.Civ. 

App. 538. 

86. Tex.—Ulmer v. John Hancock 
Mut. Life Ins. Co., Civ.App., 161 
S.W.2d 862, error refused—Grant 
V. Alonzo, Civ.App., 27 S.W.2d 871, 
error dismissed—First Nat. Bank 
V. Roller, Civ.App., '299 S.W. 917, 
affirmed in part and reversed on 
other grounds in part, Com.App., 

14 S.W.2d 834. 

31 C.J. p 103 note 55. 

87. Ariz.—Bristol v. Moser, 99 P.2d 
706, 55 Ariz. 185. 

Tex.—Taylor v. Hustead & Tucker, 

Com.App., 257 S.W. 232, reversing, 

•Civ.App., 243 -S.W. 766—Dallas 

Plumbing Co. v. Harrington, Civ. 

App., 275 S.W. 190. 

Wash.—^Wilbeck v. Conway, 251 P. 

282, 141 Wash. 250—Bowers v. 

Good, 100 P. 848, 52 Wash. 384. 

31 C.J. p 103 note 56. 

Community can recover payments 
from community funds made on 
wife’s contracts, although partly ex- 


for necessaries for herself or the family,®^ and at¬ 
torney’s fees and court costs incurred in her suit 
for separation or divorce.^® With the consent or 
authorization of the husband she may create com¬ 
munity debts and the community may be es¬ 
topped to deny liability on an obligation incurred by 
the wife when the husband has expressly or impli¬ 
edly ratified the contract.^^ 

Contract binding wife for htisband or cjnimMnity. 
Under some statutes, a married woman may not by 
contract make herself liable generally for her hus¬ 
band’s debt,33 although, as appears infra § 537, she 
has authority to mortgage her separate property 

gations on behalf of the communi¬ 
ty.”—Alpha V. Aucoin, App., 167 So. 
835, 837. 

83. Wash.—^Wilbeck v. Conway, 251 
282, 141 Wash. 250. 

La.—D. H. Holmes Co. v. Mor¬ 
ns, 177 So. 417, 188 La. 431, 11*4 
A.L.R. 905, modifying D. H. 
Holmes Co. v. Van Ryper, App., 
173 So. 584. 

Tex.—Gohlman, Lester & Co. v. 
Whittle. 273 S.W. 80S. 114 Tex. 5fS, 
reversing, Civ.App., 254 S.W. 595. 
Wash.—Streck v. Taylor, 23 P.2d 415, 
173 Wash. 367—Bowers v. Good, 100 
P. 848, 52 Wash. 384. 

Family expenses generally see infra 
§ 518. 

90. La.—Dauterive v. Stemfels, 

App., 164 So. 349, rehearing denied 
164 So. 815. 

Attorney's fees and costs as com¬ 
munity or separate obligation see 
infra § 524. 

Liability for costs and counsel fees 
in proceedings for divorce see Di¬ 
vorce §§ 197, 201. 

91. Ariz.—Bristol v. Moser, 99 P.2d 
706, 55 Ariz. 185. 

Cal.—Hulsman v. Ireland, '270 P. 94S, 
205 Cal. 345. 

La—J. B. Colt Co. V. Robinson, 134 
So. 704, 16 La.App. 431. 

'31 C.J. p 103 note 57. 

Husband’s silenoe as to wife’s pur¬ 
chase of pleating machine used for 
community constitutes circumstance 
showing consent.—Standard Manu¬ 
facturing Co. V. Dupuis, 6 La.App. 
476. 

92. Wash.—^Streck v. Taylor, 23 P. 
2d 415, 173 Wash. 367. 

Knowledge of facts essential 

“It is essential to implied ratifica¬ 
tion by the husband that he know 
the facts concerning the transaction 
and that he acquiesce in the re¬ 
sults attending it”—Streck v. Tay¬ 
lor. 23 P.2d 415, 416, 173 Wash. 367. 

93. Tex.—Johnson v. Scott, Civ. 
App.. 208 S.W. 671. 

31 C.J. p 104 note 64. 

Married woman as surety for hus¬ 
band see infra § 521. 
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ecuted, where the other parties knew 
of husband’s nonconsent.—^Wilbeck 
V. Conway, 251 P. 282, 141 Wash. 
250. 

In Xiouisiana 

(1) Several decisions support the 
rule stated in the text—D. H. 
Holmes Co. v. Morns, 177 So. 417, 
188 La. 431, 114 A.L.R. 905, modify¬ 
ing D. H. Holmes Co. v. Van Ryper, 
App., 173 So. 584—Mathews Bros. v. 
Bernius, 126 So. 556, 169 La. 1069— 
Gosserand v. Monteleone, 113 So SS9, 
164 La. 397—Purser & Magruder v. 
Baientolila, 94 So. 366, 152 La. 716, 
25 A-L.R. 348—^Dauterive v. Stern- 
fels, App., 164 So. 349, rehearing de¬ 
nied 164 So, 815—Surety Credit Co. 
V. Monteleone, 119 So. 576, 10 La.App. 
352—Coco, Broussard & Dupuy v. 
Byrd, 2 La.App. 613—31 C.J. p 103 
note 56 [b]. 

(2) *Tn . . . [the husband's] 

name alone can debts be created 
against the community except in cer¬ 
tain cases and under certain circum¬ 
stances.”—Luthy v. Philip Werlein 
Co., 112 So. 709, 710, 163 Da. 752. 

(3) “By Act No. 132 of 1926, and 

again by Act No. 283 of 1928, mar¬ 
ried women were declared fully 
emancipated and . . . empow¬ 

ered to enter into contracts and ob 
ligations of all kinds, without the 
authority of the husband or of the 
judge. The only limitation in either 
of these statutes, in that respect 
was and is that ... a con¬ 
tract made by the wife alone cannot 
impose an obligation upon the com 
munity, except, perhaps, to the ex¬ 
tent permitted by article 120 of the 
Civil Code” pertaining to necessaries. 
—D. H. Holmes Co. v. Morris, 177 
So. 417, 419, 188 La. 431, 114 A.L.R. 
905, modifying D. H. Holmes Co. v. 
Van Ryper, App., 173 So. 584. 

(4) However, it has also been said 
that ‘‘by a succession of legislative 
enactments with a view of relieving 
married women from disabilities im¬ 
posed under the articles of the Civil 
Code, culminating in the passage of 
Act No. 28*3 of '1928, married women 
are now permitted to contract obli- 
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therefor. Und^r other statutes a married woman 
may by her contract render herself and her separate 
property liable for community debts^^ or for the 
separate debts of her husband.^S It has been held 
that prohibited contracts of a married woman may 
be ratified by her after the death of her husband.^^ 

Contract binding wife for third person. Under 
various statutes a married woman may bind herself 
and her separate property for the debt of a third 

person. 

Authorization by husba)%d or court; payment of 
commission. Where the wife is empowered by 
statute to contract, the authorization of such con- 


« C.J.s. 

tracts by the court is not necessary unless the 
ute so requires.^S 

In Texas it has been held that a married woman 
may make a binding agreement to pay commissions 
tor the sale of her separate real property,99 witho ‘ 
the authorization of her husband;! but’she is 
liable for commissions for services in connecti^‘ 
with property which is not her separate propertvt 
even though she ratifies listing and sale contraa. 
made by her husband as agent.3 

Executory contracts. It has been held that a 
contract which a married woman is empowered m 
make cannot be repudiated by her merely because 


'94. Wash.—Yakima Plumbing Sup¬ 
ply Co. V. Johnson, 270 P. 829, 149 
Wash. '257—Karatofski v. Hamp¬ 
ton. 237 P. 17. 135 Wash. 139, mod¬ 
ified on other grounds 239 P. 563. 
‘31 C.J. p 104 note 66. 

^Mortgage or pledge of wife's sepa¬ 
rate property see infra § 537. 

Xn. Ijonisiaaia 

(1) Under Acts 1926 No. 132 and 
Acts 1928 No. 283, a wife may bind 
herself personally for the debts of 
the community.—Mathews Bros. v. 
Bernius, 126 So. 556, 169 La. 1069— 
Veazey v. Rogers, App., 6 So.2d 170— 
C. I. T. Corporation v. Lytle, App., 
185 So. 115—Alpha v. Aucoin, App,, 
167 So. 835—Wilson & Gandy v, 
Cummings, App., 150 So. 436. 


ply Co. V. Johnson, 270 P. 829, 149 
Wash. 257. 

31 C.J. p 104 note 67. 

Ill Iionisiana 

(1) Under Acts 1926 No. 13'2 and 
Acts 1928 No. 283, a wife may bind 
herself for her husband's debt.— 
Thomas v. Vega, 169 So. 443, 185 La. 
386—Mathews Bros. v. Bernius, 126 
So. 556, 169 La. 1069—^Veazey v. Rog¬ 
ers, App., 6 So.2d 170—Wilson & 
Gandy v. Cummings, App., 150 So. 
436—Gast & Levy v. Loeb, 8 La.App. 
221 . 

(2) Acts 1926 No. 132 “does not 
act retrospectively and make valid 
a null and void transaction."—Coats 
V. Guaranty Bank & Trust Co., 129 
So. 513, 515, 170 La. 871. 




xiuimes uo. V ilor 
ns. 177 So. 417, 188 La. 431 II 4 
A.LR. 905, modifying D.’ H 

173 So. 584—Coco v. Bordelon 96 
So. 541, 153 La. 711-Veazey v 
Rogers, App., 6 So.2d 170—State ex 
rel. Kennington v. Red River Par¬ 
ish School Board, App., 193 So ‘>‘’5 

31 C.J. p 105 note 70. 

Decisions under earlier statutes in 
Louisiana requiring authorization 
see 30 C.J. p 716 notes 91-94, 99 . 
P 717 note 1, p 724 notes 21, 22, and 
31 C.J. p 105 note 70 [a]. 

Joinder of husband in bill or note 
see infra § 520. 

Wife as public merchant see infra 5 
522. ’ 


(2) Under such statutes she can 
by contract bind herself personally 
with her husband for payment of 
community debts.—United .Life & 
Accident Ins. Co. v. Haley, 150 So. 
833, 178 La. 63—D. H. Holmes Co. v. 
Van Ryper, App., 173 So. 584, modi¬ 
fied on other grounds D. H. Holmes 
Co. V. Morris, 177 So. 417, 188 La 
431, 114 A.L.R. 905. 

(3) Where neither notes signed by 
husband and wife nor act of mort¬ 
gage declared makers of notes liable 
in solido, wife was held liable for 
only half of debt, subject to reduc¬ 
tion to extent of half of proceeds of 
mortgaged property.—United Life & 
Accident Ins. Co. v. Haley, supra. 

(4) Prior to such statutes, a wife 
could not bind herself or her sepa¬ 
rate property for the debts of the 
community.—Bank of Coushatta v 
Coats, 127 So. 587, 170 La. 163— 
Dickinson Motors Co. v. Sullivan 6 
La.App. 329—31 C.J. p 104 note * 62 ’. 

(5) Nor could she bind herself 
conjointly with her husband for com¬ 
munity debts.—Salter v. McLaren S 
La.App. 341. 

(6) Legislation summarized.— 

Mathews Bros, v, Bernius, 126 So 
556, 169 La. 1069. 

'AS, Wash.—Yakima Plumbing Sup- 


(3) Prior to such statutes, a wife, 
whether or not separated in property 
from her husband, could not bind 
herself or her property for her hus¬ 
band's debts.—Thomas v. Vega, 1’69 
So. 443, 185 La. '386—Bank of Cou¬ 
shatta V. Coats, 127 So. 587, 170 La. 
163—Gosserand v. Monteleone 113 
So. 889, 16'4 La. 397-Coco v. Borde¬ 
lon, 96 So. 541, 1'53 La. 711—Keating 
V. Wilbert, 44 -So. 265, 119 La. 461— 
Byerley v. Walker, 42 So. 931, 118 
La. 265—31 C.J. p 104 note 63. ' 

(4) Nor could she bind herself 
conjointly with him for his debts.— 
Gosserand v, Monteleone, supra. 

96. La.—Brownson v. Weeks, 17 So. 
489, 47 La.Ann. 1043—Lafitte v! 
Delogny, 33 La.Ann. 659. 

97, La,—S. B. Hicks Motor Co., Inc. 
V. Caldwell, 86 So. 598, 148 La. 21. 

31 C.J. p 104 note 69. 

Mamed woman as surety for third 
person see infra § 521. 

Mortgage of wife’s separate property 
as security for debt of third -per¬ 
son see infra § 537 , 

Bequirement of wiiting 
Community obligation held "third 
person’s" obligation for payment of 
which wife, under Civ.Code, art. 
2278, could bind herself personally 
only in writing.—Wilson & Gandy v. 
Cummings, La.App., 150 So. 4'36. 


la the Philippine Islands a mar¬ 
ried woman may contract with re¬ 
spect to her "bienes parafernales" 
without the consent of her husband. 
—Casalla v. Enage, 6 Philippine 475 
—30 C.J. p 724 note 23. 

Xa Texas the husband's consent to 
the settlement of a suit for the re¬ 
covery of the wife’s separate prop¬ 
erty has been held indispensable.— 
Kreis v. Kreis, Civ.App., 57 S.W.2d 
1107, error dismissed. 

99. Tex.—Carter v. Mills, Civ.App., 
9 S.W.2d 470, error dismissed. 
Contract for sale of wife’s separate 
property see infra § 537. 

Basis of rule 

"Her power to employ a broker to 
assist her in disposing of her inter¬ 
est in the land for the benefit of her 
separate estate . . . [is] a nec¬ 

essary incident of her exclusive 
right to manage and dispose of her 
property.”—Cage v. F. P. Eastburn & 
Co., Tex.Civ.App., 23 S.W.2d 865, 870, 
error dismissed. 

1, Tex.—Williams v. Doan, Civ.App., 
209 S.W. 761. 

31 C.J. p 105 note 71. 

2, Tex.—Cage v. P. P. Eastburn & 
Co., Civ.App., 23 S.W.2d 865, error 
dismissed—Strickland v. Pilgrim, 
Civ.App., '300 S.W. 215. 

3, Tex.—Strickland v. Pilgrim, Civ. 
App., 300 S.W. 215. 
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it is executory,^ and that the only executory con¬ 
tracts which she may repudiate without liability for 
resultant damages are those which she is required 
to acknowledge in statutory form.5 

c. What Law Governs 

A wife's capacity to bind herself or her property by 
contract has been held to be determined by the law of her 
domicile, and the character of a debt as separate or com¬ 
munity by the law of the place where it arose. 

It has been held that the capacity of a married 
•woman to bind herself or her property by contract 
is determined by the law of her domicile,^ at least 
where enforcement is sought in the domicile;'^ but 
where a contract is valid by the law of the domicile 
and of the place of contract it may be enforced, 
even though not allowed by the laws of the for- 
iim.s It has also been held that the character of 
a debt as separate or community is determined by 


the law of the place where it arose,^ and where in 
such case there is no proof as to the laws of the 
state in which the debt arose it will be presumed 
that they are the same as the law of the forum.^® 

§ 518. Family Expenses 

Generally a married man has the duty of supporting 
the family and is liable for necessaries and family ex¬ 
penses, including necessaries furnished his wife; but he 
Is not liable for necessaries furnished her where he is 
ready and willing to supply them, or has made adequate 
provision therefor, or where credit was extended to her 
and not to him. Some statutes invest a wife with power 
to contract for necessaries for herself or her children. 
In the absence of statute the wife is not obliged to sup¬ 
port her husband. What are necessaries depends on the 
parties’ social and financial conditions. 

Generally a married man has the duty of sup¬ 
porting the family and is liable for necessaries and 
family expenses,including necessaries furnished 
his wife,^2 even after he has abandoned or desert- 


4. Tex.—Levin v. Jeffers, 52 S.W. 
2d SI, 122 Tex. S3, answering cer¬ 
tified questions, Civ.App., 52 S.W. 
2d 79, conformed to 54 S.W.2d 
1119—North Texas Building & 
Loan Ass’n v. Elder, Civ.App., 66 S. 
W.2d 379, error refused. 

5. Tex.—Levin v. Jeffers, 52 S.W. 
2d SI, 122 Tex. 83, answering cer¬ 
tified questions, Civ.App., 52 S.W. 
2d 79, conformed to 54 S.W.2d 
1119. 

;8. La,—Freret v. Taylor, 44 So. '26, 
119 La. 307, 121 Am.S.R. 522. 

30 C.J. p 948 note 26 [c] (1)—31 C. 
J. p 105 note 81. 

What law governs as to community 
property generally see supra § 466. 
7. Tex.—Bramwell v. Conquest, Civ. 
App., 2 S.W. 2d 995—Taylor v. 
Leonard, Civ.App., 275 S.W. 134. 

31 C.J. p 105 note 82. 

S. Idaho.—Meier & Frank Qo. v. 

Bruce, 168 P. 5, 30 Idaho 732. 

31 C.J. p 105 note 8'3. 
a. Wash.—Meng v. Security State 
Bank of Woodland, 133 P.2d 293, 
16 Wash.2d 215. 

31 C.J. p 105 note 84. 

10. Wash.—Clark v. El tinge, 69 P. 
736, 29 Wash. 215. 

30 C.J. p 1021 notes 74, 75—31 C.J. p 
105 note 85. 

11. Cal.—Sanderson v. Niemann, 
110 P.2d 1025, 17 Cal.2d 563, prior 
opinion, App., 100 P.2d 508—Lane 
v. McAlpine, ”2 P.2d 184, 115 Cal. 
App. 607. 

La.—Cast & Levy v. Loeb, 8 La.App. 

221 . 

N.M.—Chevallier v. Connors, 262 P. 
173, 33 N.M. 93. 

Tex.—Allen v. Frank, Civ.App., 252 
S.W. 347. 

Wash.—Roberts v. Warness, 5 P.2d 
495, 165 Wash. 266. 

31 C.J. p 105 note 87. 


An express contract with his wife 
cannot enable a husband to escape 
his duty of support.—Corbett v. 
Wade, Tex.Civ.App., 124 S.W.2d 889. 
Medical care 

A husband must provide his wife 
with reasonable medical care and at¬ 
tention and is primarily responsible 
for payment of such services.—Sand¬ 
erson V. Niemann, 110 P.2d 1025, 17 
Cal. 2d 563, prior opinion, App., 100 
P.2d 508. 

Xiiabllity of subseqaent husband 
Obligation to pay for medical serv¬ 
ices rendered to wife while she was 
living with prior husband, without 
any agreement upon her part assum¬ 
ing personal liability, became pri¬ 
marily, if not exclusively, the debt 
of such husband, and not the debt of 
subsequent husband whom wife mar¬ 
ried after divorcing first husband.— 
Medical Finance Ass’n v. Allum, 66 
P,2d 761, 22 Cal.App.2d Supp. 747. 
Statute imposing liability held inap¬ 
plicable 

Wash.—Evans v. Hartmann, 105 P.2d 
717, 5 Wash.2d 434. 

12 . Cal.—Stone v. Conkle, 88 P.2d 
197, 31 Cal.App.2d 348—Medros v. 
Kohn, 229 P. 873, 68 Cal.App. 367. 
La.—Schaeffer v. Trascher, 115 So. 
575, 165 La. 315, reversing 7 La. 
App. 696—Veazey v. Rogers, App., 
6 So. 2d 170—Keller Zander, Inc., v. 
Copeland, App., 196 So. 527—Jones 
V. Davis, App., 155 So. 269—Lopez 
V. Pampalone, 8 La.App. 729—Cast 
& Levy v. *Loeb, 8 La.App. 221. 
Tex.—Corbett v. Crosby, Civ.App., 
124 S.W.2d 892—Fairbanks v. Ains¬ 
worth, Civ.App., 57 S.W.2d 198. 

31 C.J. p 105 note 88. 

Basis of liability 

(1) “The liability arises from the 
marriage relation itself. It is im¬ 
posed by law. . . . It is also 

based upon a consideration of public 
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policy, the state as well as the wife 
being interested.”—Corbett v. Wade, 
Tex.Civ.App., 124 S.W.2d 889, 890. 

(2) “The husband's obligation is 
imposed by law, its performance be¬ 
ing made of public concern.”—Davis 
V. Pyfe, 290 P. 468, 469, 107 Cal.App. 
281. 

Implied agency of wife 

(1) The liability of a husband to 
one who furnishes to a wife neces¬ 
saries results from an implied agen¬ 
cy in the wife to contract for and on 
behalf of the husband. 

La.—Overton v. Nordyke, 120 So. 544, 
10 La.App. 317—Surety Credit Co. 
V. Monteleone, 119 So. 576, 10 La. 
App. 352. 

Tex.—Crosby v, Harris & Co., Civ. 
App., 234 S.W. 127. 

(2) Presumption that wife is hus¬ 
band’s agent for purpose of contract¬ 
ing for necessaries continues until 
event changing legal situation, and 
husband claiming nonliability for 
necessaries furnished wife has bur¬ 
den to show such change; juvenile 
court proceedings fixing alimony 
payable to wife held not to terminate 
presumption.—Overton v. Nordyke, 
supra. 

Beasouable value 

(1) The liability is for the reason¬ 
able value of the necessaries fur¬ 
nished. 

Cal.—Davis v. Fyfe, 290 P. 468, 107 
Cal.App. 281. 

Tex.—Corbett v. Wade, Civ.App., 124 
S.W.2d 889. 

(2) Husband, a man of limited 
means, held liable to undertaker for 
replacement cost of casket ordered 
by relatives for wife who died while 
husband was away, plus sum suffi¬ 
cient to compensate undertaker for 
possible loss; judgment awarding 
undertaker two thousand five hun¬ 
dred dollars as reasonable value of 
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ed her,13 qj- where they are separated because of 
his fault.l^ The rule applies even though the hus¬ 
band has expressly prohibited the supplying of nec¬ 
essaries to her, or declared in advance that he will 
not pay for them;i5 but he is not liable for neces¬ 
saries furnished the wife when he is ready and 
willing to supply them, or has made adequate pro¬ 
vision therefor,i6 or where credit was extended to 
her and not to him;i7 and she cannot contract a 
debt for necessaries that will bind the community 
unless he fails or refuses to supply them.i* 

WTiere the husband has failed to make payments 
to the wife for her support in accordance with a 


separation agreement, he is liable for nece<i«,- 
furnished her,i9 but he is not liable where he 
making payments in conformity with a court ord'* 
or judgment.20 


It has been said that generally the husband alone 
IS liable for necessaries bought by the wife for 
herself and their minor children, and that the wife’I 
liability is exceptional ;2l also that as a general rule 
a wife living with her husband and obtaining on 
credit supplies needed for maintenance is actinv 
as his agent and incurs no personal liability, 22 ex¬ 
cept where she contracts the debt in her olvn be¬ 
half or intends to bind her separate property for its 


casket, which cost undertaker less 
than eight hundred dollars, held ex¬ 
cessive by one thousand five hundred 
dollars.—McCook v. Comegys, 125 
So. 860, 169 La. 701. 

Purnishiiig of necessaries by child 
or other relative does not affect the 
liability of the husband.—Corbett v. 
"Wade, Tex.Civ.App., 124 S.W.2d SS9. 
Prior demand 

One who pays for necessaries fur 
nished a married woman can recover 
from her husband without showing 
that before furnishing such support 
he demanded pf the husband that he 
support his wife.—Corbett v. Wade, 
supra. 

Husband’s financial inabUity to 
furnish necessaries does not relieve 
him from liability therefor if fur¬ 
nished by others.—Davis v. Fyfe, 290 
P. 468, 107 Cal.App. 281. 

Statement that “he would support 
her,” without actually doing so, does 
not relieve a husband from liability 
for necessaries furnished his wife.— 
Corbett v. Wade, Tex.Civ.App 124 
S.W.2d SS9, 890. 

Pact that the husband supplied 
other necessaries of the same or a 
similar kind does not relieve him if 
the articles in question are also nec¬ 
essaries.—Corbett v. Wade, supra. 

A divorce settlement between hus¬ 
band and wife does not affect claims 
of third persons against the husband 

for necessaries furnished the wife._ 

Corbett v. Wade, supra. 

13. La.—Overton v. Nordyke, 120 
So. 544, 10 La.App. 317—Spring v. 
Barr, 120 So. 256, 9 La.App. 732. 

Tex.—'Crosby v. A. Harris & Co. Civ 
App., 234 S.W. 127. 

31 C.J. p 106 notes 89, 94. 

14. Tex.—Corbett v. Wade, Civ.App., 
124 S.W.2d 889—Meredith v. 
Titche-Goettinger Co., Civ 4 pp 
294 S.W. 988. 

Abandonment by wife 
Under statute providing that a 
husband abandoned by his wife is 
not liable for her support until she 
offers to return, unless abandonment 
is justified, “there are circumstances 


involving mistreatment and neglect 
under which the wife may not be re¬ 
quired to return to her husband, and 
neither her leaving or remaining 
away would be classified as an aban¬ 
donment.”—Nicholas V. Bickford, 100 
P.2d 906, 907, 44 N.M. ’210. 


15. Tex.—Black v. Bryan, 18 Tex. 

453—Corbett v. Wade. Civ.App. 

124 S.W.2d 8S9. 

16. La.—Schaeffer v. n.'. 

So. 575, 576, 165 La ■ ^ 

Corpus Juris, and reversing 7 La 
App. 696—Rahier v. Rester, App.^ 
11 So.2d 87—^Keller Zander, Inc., v. 
Copeland, App., 196 So. 627—La- 
caze V. Kelsoe, App., 185 So. 676— 
L. Peibleman & Co. v. O'Rourke, 
124 So. 620, 12 La.App. 116—Over- 
ton v. Nordyke, 120 So. 544, 10 La. 
App. 317—Surety Credit Co. v, 
Monteleone, 119 So. 576, 10 La.App. 
352—Lopez v. Pampalone, 8 La. 
App. 729, 

N'-M.—Nicholas v. Bickford, 100 P.2d 
906. 44 N.M. 210—Chevallier v. 
Connors, 262 P. 173, 33 N.M. 93. 
Notice of refusal of responsibility 
Merchant selling necessaries to 
wife, to whom husband had fur¬ 
nished sufficient funds for neces¬ 
saries, without husband's knowledge, 
and after he notified merchant that 
he would not be responsible for sub¬ 
sequent charges against him, could 
not recover purchase price from hus¬ 
band.—La Mode Ready to Wear v. 
Wallace, Tex.Civ.App., 52 S.W.2d 276, 
Ratification. 

Husband did not ratify wife's pur¬ 
chase of furniture by silence during 
separation suit, where wife had been 
assigned separate domicile, and he 
had no effective authority over her, 
and he declined to pay for it imme-^ 
diately on being informed of pur¬ 
chase.—Schaeffer V. Trascher, 115 So. 
575, 165 La. 315, reversing 7 La.App 
696. 


17. La.—Keller Zander, Inc., v. 

•Copeland, App., 196 So. 527. * 

N.M.—Chevallier v. Connors, 262 P 
173. 33 N.M. 93. 

Tex. Fairbanks v. Ainsworth, Civ. 
-A-PP., 57 S.W.2d 198—Fallin v. Wil- 
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llamson Cadillac Co., Clv.App 40 
S.W. 2 d 243-<:oIonaa v. 
Civ^pp., 246 S.W. 70r-Crosbj t! 
“A- Harris & Co., Civ.App., 234 sw' 


Wife as feme sole for trading 
Furniture used in her individual 
business by a wife who has been ad¬ 
judicated a “feme sole for trading 
and mercantile purposes," the home 
being sufficiently supplied, was held 
not a “family necessity" so as to ren¬ 
der the husband liable on a note given 
by the wife alone for the price, where 
the seller knew the nature of the 
transaction, and dealt with her alone 
ignoring the husband.—Graves v’ 
Parker, Tex.Civ.App., 22 S.W.3d 747* 
error dismissed. 

18. La.—Adams v. Golson, 174 So. 
876, 187 La. 363, modifying, App 
171 So. 403. 

19. Cal.—Ba 3 '’ Dist. Claim Service v 
Jones, 24 P.2d 977, 136 CaLApp, 
Supp., 789. 

20. La.—Lopez v. Pampalone, 8 La. 
App. 729. 

Wash.—Joseph v. Schoenwald, 269 P 
797, 798, 148 Wash. 649, quoting 
Corpus Juris. 

Insufficiency of alimony 
Inadequacy of alimony granted 
wife during pendency of separation 
suit for her needs did not render 
husband liable for hospital board 
and lodging furnished wife subse¬ 
quent to filing of separation suit, 
since order granting alimony was 
not final judgment, but was subject 
to change according to needs of wife 
and means of husband.—Dauterive v. 
Sternfels, La.App., 164 So. 349, re¬ 
hearing denied 164 So. 815. 

21. La.—Gast & Levy v. Loeb, 8 La. 
App. 221, 222. 

“He who would recover against 
her must establish the exception 
clearly under some provision of the 
law.”—Gast & Levy v. Loeb, supra 

22. Cal.—Chaffee v. Brown, 41 P. 
1028, 109 Cal. 211—Medical Finance- 
Ass'n V. Allum, 66 P.2d 761, 2*2 Cal. 
App.2d Supp. 747—Lane v. McAl- 
pine, 2 P.2d 184, 115 Cal.App. 607. 
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payment.-^ Some statutes invest a wife with pow- I 
er to contract, and render herself liable, for nec¬ 
essaries for herself or her children and, in order 
to hold a married woman liable for necessaries fur¬ 
nished her, it has been held necessary that the in¬ 
debtedness be contracted by her personally or 
through some one by her authority.25 It has been 
held that both husband and wife are liable for the 
payment of debts contracted by the wife for nec¬ 
essaries for her use or that of her children,and 
that they are personally, jointly, and severally liable 
for necessaries furnished her.27 The authority of 
the wife to contract for necessaries has been made 
to depend on whether or not the contract is a rea¬ 
sonable one.2S 

In the absence of statute no obligation to support 
her husband rests on a married woman,29 although 
she may render herself personally liable, by her 


agreement, for services furnished him but under 
some statutes such obligation, or a liability for nec¬ 
essaries furnished him, is imposed on the wife in 
stated circumstances and it has been held that 
husband and wife are jointly liable for necessaries 
furnished them.32 

What constitutes ^^family” Under a statute pro¬ 
viding as to liability for family expenses, a family 
may consist of husband and wife;^^ and it is not 
essential that the members of a family reside to¬ 
gether under one roof.^^ 

What are necessaries or family expenses. The 
term '‘necessaries” has been said to be incapable of 
exact definition.35 It is a relative term, and what 
are necessaries depends on the social and financial 
conditions of the parties and the circumstances of 
each case;36 and articles which ordinarily are nec¬ 
essaries are not such if the wife or home is al- 


23. Cal.—Lane v. McAlpine, supra. 

24. Cal.—Swim v. Ackel, 15 P.2d 
1110, 127 Cal.App. 516. 

Tex.—Lee v. Hall Music Co., 35 S. 
W.2d 6S5, 119 Tex. 547, reversing, 
Civ.App., 1 S.W.2d 932—Keith v. 
Allen, Civ.App., 153 S.W.2d *636— 
John P. Grant Lumber Co. v. 
Jones. Civ.App., 151 S.W.2d 944, 
affirmed 164 S.W.2d 1019, 139 Tex. 
647—Humbles v. Hefley-Stedman 
Motor Co., Civ.App., 127 S.W.'2d 515 
—Sommer v. Kramer, Civ.App., 67 
S.W.2d 1078—Daniel v. Sayle, Civ. 
App., 40 S.W.2d 1101—Fallin v. 
Williamson Cadillac Co., Civ.App., 
40 S.W.2d 243—Euchey v. Adam 
Schaaf, Inc., Civ.App., 7 S.W.2d 
16S—Snyder-Bell Grocery Co. v. 
Hamilton, Civ.App., 276 S.W. 752— 
Burleson v. Graves, Civ.App., 255 
S.W. 1013—Ellis V. Emil Blum Co., 
Civ.App., 242 S.W. 1099. 

“The liability of the wife is per¬ 
sonal, and does not depend upon the 
refusal or inability of the husband 
to supply her.”—Fallin v. Williamson 
Cadillac Co., Tex.Civ.App., 40 S.W.2d 
243, 244. 

Medical, nursing, and hospital ex- 
penses 

Cal.—Fassett v. Nascimiento, '291 P. 
269, 108 CaLApp. 14. 

Tee for legal services for child 
charged with crime.—Bradley v. Gil¬ 
liam, Tex.Civ.App., 260 S.W. 289, 292. 

“The term ‘children’ includes all 
children of whatever age and wheth¬ 
er constituents of the family or not.” 
—Bradley v. Gilliam, supra. 

Insolvency of husband need not be 
alleged in order to bind wife on her 
contract for necessaries for her and 
her children.—Snyder-Bell Grocery 
Co. V. Hamilton, Tex.Civ.App., 276 S. 
W. 752. 

25. Tex.—Jordan v. Junkin, Civ. 
App., 83 S.W.2d 1045. 


26. Tex.—Euchey v. Adam Schaaf, 
Inc., Civ.App., 7 S.W.2d 168. 

27. Tex.—^White v. Lubbock Sani¬ 
tarium Co., Civ. App., 54 S.W. 2d 
1058, error dismissed. 

28. Tex.—Fairbanks v. Dennett Mo¬ 
tor Sales Co., Civ.App., 56 S.W.2d 
474—Haas v. American Nat. Bank, 
94 S.W. 439, 42 Tex.Civ.App. 167. 

29. Tex.—Humbles v. Hefley Sted- 
man Motor Co., fiiv.App., 127 S.W. 
2d 515—^Petersen v. Berry, Civ. 
App., 99 S.W.2d 1025, error dis¬ 
missed. 

31 C.J. p 106 note 90. 

30. Cal.—Smith v. Bentson, 15 P.2d 
910, 127 CaLApp., Supp., 789. 

31. Cal.—Smith v. Bentson, supra. 

31 C.J. p 106 note 91. 

32. Cal.—Taggart v. Shepherd, 10 P. 
2d 808, 122 Cal.App. 755—Lane v. 
McAlpin, 2 P.2d 184, 115 Cal.App. 
607—Wisnom v. McCarthy, 192 P. 
337, 48 CaLApp. 702. 

33. Wash.—In re De Nisson’s 

Guardianship, 84 P.2d 1024, 197 

Wash. 265. 

34. Wash.—In re De Nisson’s 
Guardianship, supra—Russell v. 
Graumann, 82 P. 998, 40 Wash. 667, 
5 Ann.Cas. 830. 

35. Tex.—Rice v. Mercantile Bank «& 
Trust Co. of Texas, Civ.App., 86 S. 
W.2d 54. 

36. La.—D. H. Holmes Co. v. Van 
Ryper, App., 173 So. 584, modified 
on other grounds D. H. Holmes Co. 
V. Morris, 177 So. 417, 188 La. 431, 
114 A.L.R. 905. 

Tex.—Wadkins v. Dillingham, Civ. 
App., 59 S.W.2d 1099—Fallin v. 
Williamson Cadillac Co., Civ.App., 
40 S.W.2d 243. 

31 C.J. p 106 note 97. 

Items held necessaries 

(1) Automobile.—Fallin v. Wil- 

nil 


liamson Cadillac Co., Tex.Civ.App., 
40 S.W.2d 243. 

(2) Clothes.—Corbett v. Wade, 
Tex.Civ.App., 124 S.W.2d 889—Ellis 
v. Emil Blum Co., Tex.Civ.App., 242 
S.W. 1099. 

(3) Dental services.—Smith v. 
Bentson, 15 P.2d 910, 127 CaLApp., 
Supp., 789. 

(4) Gowns, hat, brush, underwear, 
and food.—D. H. Holmes Co. v. Van 
Ryper, App., 173 So. 584, modified on 
other grounds D. H. Holmes Co. v. 
Morns, 177 So. 417, 188 La. 431, 114 
A.L.R. 905. 

(5) Household electric light bill.— 
Flowers v. Smith, Tex.Civ.App., 80 
S.W.2d 392. 

(6) Housekeeping services.—Mein- 
en V. Muesse, Tex.Civ.App., 72 S.W. 
2d 931. 

(7) Lodging and shelter.—Taggart 
V. Shepherd, 10 P.2d 808, 122 CaLApp. 
755. 

(8) Medical services. 

Cal.—Medros v. Kohn, 229 P. 873, 68 
CaLApp. 367. 

La.—Jones v. Davis, App., 155 So. 
269—Overton v. Nordyke, 120 So. 
544, 10 La.App. 317. 

N.M.—Nicholas v. Bickford, 100 P.2d 
906, 44 N.M. 210. 

Tex.—^White v. Lubbock Sanitarium 
Co., Civ.App., 54 S.W.2d 1058, error 
dismissed. 

(9) Nursing services. 

Cal.—Davis v. Fyfe, 290 P. 468, 107 
CaLApp. 281. 

Tex.—Corbett v. Wade, Civ.App., 124 
S.W. 2d 889-—Meinen v. Muesse, 
Civ.App., 72 S.W.2d 931. 

(10) Piano.—Euchey v. Adam 
Schaaf, Inc., Tex.Civ.App., 7 S.W.2d 
168—Desmond v. Dockery, Tex.Civ. 
App., 116 S.W. 114. 

(11) Rental on family dwelling. 
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ready sufficiently supplied therewith.*'^ Necessaries 
for which a married woman may be liable are not 
limited to goods or services actually and reasonably 
necessary for her existence.^s 

Whether various particular matters constitute 
family expenses has also been determined ;3 9 such 
expenses have been held to include not only mer¬ 
chandise used by the family as a whole, but ex¬ 
penses incurred or merchandise supplied for the 
immediate or personal benefit of one of the spous¬ 
es.'*0 Medical services are a debt of the communi¬ 
ty,as are expenses incurred in the care of a mar¬ 
ried woman during her last illness,^2 although the 
expenses of the husband’s last illness have been held 
not a community debtj^S and an electric light bill 


—Veazey v. Rogers, App., 6 So. 2d 

170. 

Tex. ^Wadkins v. Dillingham, Oiv. 

App., 59 S.W.2d 1099, 1100, citing 

Corpus Jaris. 

(12) Other items see 31 C.J. p 106 
note 97 [a]. 

Items held not necessaries 

(1) Diamond lavalliere and bar pin 
worth approximately three thousand 
dollars.—Colonna v. Kruger, Tex.Civ. 
App., 246 S.W. 707. 

(2) Diamond wrist watch worth 
two hundred and fifty dollars.—^D. 
H. Holmes Co. v. Morris, 177 So 417, 
188 La. 431, 114 A.L.R. 905, modify- 
.ing D. H. Holmes Co. v. Van Ryper. 
App., 173 So. 584. 

(3) Other items see 31 C.J p 106 
note 97 [b]. 

Ibuzaries 

Instruction that, in determining 
whether fur coat purchased by wife 
was a “necessary," “necessary does 
not include luxuries," held contrary 
to approved definition.—Neiman- 
Marcus Co. v. Trigg, Tex.Civ.App. 36 
S.W.3d 1073. 

Money lent or advanced 

(1) Where wife had been com¬ 
pelled to borrow money with which 
to purchase necessaries for herself 
and children, and had negotiated a 
loan and contracted in writing to pay 
the indebtedness, husband was pri¬ 
marily responsible for the payment 
of the obligation.—Cooper v. Cooper 
Tex.Civ.App., 120 S.W.2d 269. 

(2) Husband offering to provide 
wife living apart from him with ade¬ 
quate necessaries was not liable for 

money lent her for such purpose._ 

Surety Credit Co. v. Monteleone 119 
So. 576, 10 La.App. 352. 

(3) Moneys advanced by third per¬ 
son to wife for purpose of, and actu¬ 
ally applied to. purchasing neces¬ 
saries not provided by husband are 
recoverable from husband.—Davis v 
Fyfe, 290 P. 468, 107 Cal.App/ 281. 

(4) Loan to spouse as community 
or separate debt see infra § ‘519. 


41 C.J.s. 

contracted during marriage has been said to b 
prima facie a community debt.^^ * 

§ 519. Loans to Spouse 

A loan to a husband for the benefit of the communif„ 
IS a community obligation. Generally a loan tn . 
duly authorized to borrow, constitutes her separate dlhi 
and not that of the community. ^ 

A loan to^ a married man for the benefit of the 
community is a community obligation and ^ 
loan to a husband after marriage has been said to 
be presumed a loan to the community.46 

Generally money lent to a married woman duly 
authorized to borrow it for her benefit or that ot¬ 
her separate estate, constitutes her separate debt^" 


licgal services [ 

(1) Legal services rendered to in¬ 
competent wife to restore her to 
competency were “necessaries" for 
which husband was liable notwith¬ 
standing husband opposed the pro¬ 
ceeding to restore the wife to com¬ 
petency.—Stone V. Conkle, 88 P.2d 
197, 31 Cal.App.2d 348. 

(2) The husband is obliged to de¬ 
fray the reasonable and necessary le¬ 
gal expenses of the wife in the de¬ 
fense of her rights, but no more.— 
Caamano v. Cancel, 1 Puerto Rico 
(2'S9. 

(3) Pees for legal services as 
community or separate obligation 
generally see infra § 524. 

Fnrcliase of op fop home 

(1) “An indebtedness incurred by 
a married woman in the purchase of 
a home does not render her personal¬ 
ly liable as for necessaries."—^Wall 

V. Irick, Tex.Civ,App., 83 S.W.2d 394, 
•396. 

(2) Intention of married woman to 
use realty she contracted to pur-1 
chase as home and as place for con- ' 
ducting -business did not render her 
personally liable as for necessaries. 
—■Guest V. Cox, Tex.Civ.App.. 34 S 

W. 2d 30L 


37. La.—Gus Mayer Co., Ltd. v. 
Gasquet. 7 La A., Orleans, 199. 

N.M.—Chevallier v. Connors 262 P 
173, 33 N.M. 93. 

Tex,—Graves v. Parker, Civ.App., 22 
S.W.2d 747, error dismissed. 

38. Tex.—^Ellis v. Emil Blum Co 
■Civ.App., 242 S.W. 1099. 

39. Items held family op household 
expenses 

(1) Medical services rendered hus¬ 
band.—Russell V. Graumann, 82 P. 
998, 40 Wash. 667, 5 Ann.Cas. 830. 

(2) Medical services rendered wife. 
-Roberts v. Warness, 5 P.2d 495 

165 Wash. 266. 

(3) Rental value of a dwelling 
house. 

La.—Bowers v. Hale, 14 La.Ann. 419., 
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Wash.—Strom v. Toklas, 138 P ssn 
78 Wash. 223. 

Piano 

® purchased 

by the wife over the protest and ob¬ 
jection of the husband, it is proper 
for the court to refuse to submit to 
the jury as a question of fact the 
question whether the purchase was a 
family expense.—Bush & Lane Piano 
Co. V. Woodard, 175 P. 329 102 
Wash. 612. ’ 

(2) A piano is not a family ex¬ 
pense where it was never received or 
used by the family.—Jones-Rosquist- 
Killen Co. v. Nelson, 167 P. 1130 93 
Wash. 539. * ' 

40. Wash.—In re De Nisson's 

Guardianship, 84 P.2d 1024 10^6 
197 Wash. 265. ’ “ ' 

^Medical aid, hospital services, 
burial attendance” 

Wash.—In re De Nisson’s Guardian¬ 
ship, supra. 

41. La.—Beal v. Ward, 127 So. 423, 
13 La.App. 191. 

La.—Plauche’s Succession, 2 La. 
Ann. 575. 

31 C.J. p 106 note 98. 

43. Ariz.—Nowland v. Vinyard, 29 
P.'2d 139, 43 Ariz. 27. 

44 . Tex.—Flowers v. Smith, Civ. 
App., 80 S.W. 2d 392. 

45. Wash.—McLean v. Burginger, 
171 P. 518, 100 Wash. 570. 

Money lent as constituting necessary- 
see supra § 518. 

46. Nev.—Jones v. Edwards, 245 P. 
292, 49 Nev. 299. 

47. Tex.—Lamar Life Ins. Co. v. 
Jordan, Civ.App., 163 S.W.2d 215, 
error refused—Brown v. Stoker, 
Civ App., 102 S.W.2d 248, error dis¬ 
missed. 

31 C.J. p 106 note 1. 

Relief or protection of estate from 
lien 

Mamed woman can borrow money 
and make herself personally liable 
for its payment for purpose of re¬ 
lieving her separate estate from 
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and not a community obligation but under some 
statutes it has been held that a loan to a married 
woman during the existence of the community sta¬ 
tus and relations may constitute a community ob¬ 
ligation,^® although there is no presumption that 
such a loan is a community obligation for which 
the husband is liable.^0 In some jurisdictions a mar¬ 
ried woman is not authorized to borrow money for 
the benefit of her husband.^i 
In Texas a married woman has no power to bor¬ 
row except for necessaries for herself or her chil¬ 
dren or for the benefit of her separate estate 
thus she is not authorized to borrow money for in¬ 
vestment purposes but she has power to borrow 
for the benefit of her separate estate and thus cre¬ 
ate a separate obligation.54 


§ 520 

§ 520. Bills and Notes 

A note executed or indorsed by the husband for the 
benefit of the community is a community obligation, and 
there is a rebuttable presumption that a note signed by 
him alone evidences such obligation. A wife's bill or 
note, executed in conformity with enabling statutes, con¬ 
stitutes her separate obligation, but an instrument for a 
purpose not authorized by statute does not, as a rule, 
bind her; whether she can give her note for the benefit 
of her husband or the community depends on the terms 
of the statutes. 

A promissory note executed in pursuit of a com¬ 
munity enterprise has been said to be a community 
obligation 5 so a note executed or indorsed by 
the husband for the benefit of the community is a 
community obligation,although only a part of 
the benefit passes to the community,or the com- 


liens, or to protect and preserve such 
estate from enforcement of a lien.— 
Farm & Home Savings & Loan Ass’n 
of Missouri v. Abernathy, 102 S.W. 
2d 410, 129 Tex. 379, modifying Ste¬ 
venson V. Abernathy, Civ.App., 69 S. 
W.2d 850, modified on other grounds 
Farm & Home Savings & Loan Ass'n 
of Missouri v. Abernathy, 104 S.W.2d 
1111, 129 Tex. 379. 

48. Cal.—Vandervort v. Godfrey, 
208 P. 1017, 58 Cal.App. 578. 

N.M.—Morris v. Waring, 159 P. 1002, 
22 N.M. 175. 

49. Idaho.—Chaney v. Gauld Co., 152 
P. 468, 28 Idaho 76. 

Wash.—-Fielding v. Ketler, 149 P. 
667, 86 Wash. 194. 

50. Wash.—Balkema v. Grolimund, 
159 P. 127, 92 Wash. 326. 

31 C.J. p 106 note 4. 

51. La.—Chicago Nat. City Bank v. 
Barringer, 78 So. 134, 143 La. 14. 

31 C.J. p 106 note 5. 

52. Tex.—Fernandez v. Holland- 
Texas Hypotheek Bank, Civ.App,, 
221 S.W. 1004—Stroter v. Bracken- 
ridge, Civ.App., 118 S.W. 632. 

53. Tex.—Mills v. Frost Nat. Bank, 
Civ.App., 208 S.W. 698. 

54. Tex.—Farm & Home Savings & 
Loan Ass’n of Missouri v. Aber¬ 
nathy, 102 S.W.2d 410, 129 Tex. 
379, modifying Stevenson v. Aber¬ 
nathy, Civ.App., 69 S.W. 2d 850, 
modified on other grounds Farm &, 
Home Savings & Loan Ass’n of 
Missouri V. Abernathy, 104 S.W.2d 
1111, 129 Tex. 379—Lamar Life 
Ins. Co. V. Jordan, Civ.App., 163 
S.W.2d 215, error refused—Blair v. 
Teel, Civ.App., 152 S.W. 878. 

Borrowing through agent 

Tex.—Richardson v. Baskin, Civ. 

App.. 44 S.W.2d 1067. 

Reliance on representation as to pur¬ 
pose 

“The creditor who lends money re¬ 
lying upon representations that the 
purpose of the borrower is to im¬ 


prove the separate property of the 
wife is not deprived of his right to 
insist upon the personal liability of 
the wife if the money be not in fact 
used for the purpose that it was rep¬ 
resented that it was being bor¬ 
rowed.”—Brown v. Stoker, Tex.Civ. 
App., 102 S.W.2d 248, 251, error dis¬ 
missed. 

55. Wash.—State ex rel. Lund v. Su¬ 
perior Court for Okanogan County, 
24 P.2d 79, 173 Wash. 556. 

50. Wash.—Stewart v. Kelliher, 1 P. 

2d 299, 163 Wash. 388. 

31 C.J. p 107 note 9. 

Note for purchase of community 
property 

La,—Harman v. Legrande, 91 So. 726, 
151 La. 253. 

Wash.—Olympia Building & Loan 
Ass’n V. McCroskey, 19 P.2d 671, 
172 Wash. 148. 

Consideration received by co mmunit y 
Husband’s note given in considera¬ 
tion of another note to husband, not 
acquired by husband by gift, be¬ 
quest, or descent, created communi¬ 
ty obligation, since note received in 
consideration became community 
property.—Acme Finance Co. v. 
Zapffe, 296 P. 1050, 161 Wash. 312. 
Note by stockholder for corporation 

(1) A note for the benefit of a cor¬ 
poration in which the husband is a 
stockholder is a community obliga¬ 
tion if the stock is community prop¬ 
erty. 

U.S.—In re Levinson, C.C.A.Wash., 1 
F.2d 851, affirming, D.C., '297 F. 
490, and certiorari denied Greene 
V. Booth, 45 S.Ct. 354, 267 U.S. 598, 
69 L.Ed. 806, applying Washing- 
to-n law. 

Wash.--Proff v. Maley, 128 P.2d 330, 
14 Wash.2d 287—E. I. DuPont De 
Nemours & Co. v. Garrison, 124 P. 
2d 939, 13 Wash.2d 170—McNam¬ 
ara V. Gerbel, 8 P.2d 1001, 167 
Wash. 56. 

31 C.J. p 107 note 9 [b]. 

(2) The fact that the corporation 
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is insolvent does not change the 
community character of the debt.— 
Proff V. Maley, supra—McNamara v. 
Gerbel, supra, 

(3) However, it has been said 
that, in determining whether hus¬ 
band's indorsement of corporate re¬ 
newal note created only a separate 
liability on ground that at time of 
making of renewal note corporation 
was hopelessly insolvent, court 
would consider situation of corpora¬ 
tion as of date of execution of origi¬ 
nal note.—E. 1. DuPont De Nemours 
& Co. V. Garrison, supra. 
Accommodation 

(1) Husband’s accommodation in¬ 
dorsement of note held “so connected 
with and intended to benefit the com¬ 
munity” as to create community ob¬ 
ligation.—Pierce v. Lowenthal, 295 P. 
1021, 161 Wash. 336. 

(2) Where a husband signed an 
accommodation note with son and 
for the latter’s benefit, and later de¬ 
livered as collateral a certificate of 
deposit, unindorsed, to payee, all 
without the knowledge of wife, the 
husband acted as statutory agent of 
the community, both members of 
which were presumably interested in 
the welfare of their son, in the ab¬ 
sence of a showing of specific objec¬ 
tion by the wife made known to the 
person affected thereby.—Stevens v. 
Naches State Bank, 238 P. 918, 136 
Wash. 137. 

Assumption of notes 

Where husband in purchase of 
community property assumed out¬ 
standing purchase-money notes, fact 
that person holding vendor’s lien 
notes did not accept husband’s as¬ 
sumption of notes during his wife’s 
lifetime did not prevent such as¬ 
sumption from becoming a communi¬ 
ty debt, where husband, in assuming 
payment, expressly obligated himself 
personally in the matter.—^Welch v. 
Brown, Tex.Civ.App., 96 S.W.2d 672. 

57. Wash.—^Lincoln Trust Co. v. 
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munity is not in fact actually benefited.^S Con¬ 
versely, a note not intended for the benefit of the 
community is not a community obligation, ^ 9 except 
where the separate debts of the husband may be en¬ 
forced against the community.^o No community ob¬ 
ligation arises on a note given by a married wo¬ 
man for a purpose in no way connected with the 
community,®! or on the renewal, after marriage, of 
a note on which the wife had been an accommoda¬ 
tion party for her husband before marriage. 


41 C.J.g. 

The presumption is in favor of the communih- 
character of the obligation evidenced by a not’ 
signed by the husband alone,*3 or of a note exe¬ 
cuted in pursuit of a community enterprise b . 
such presumption is not conclusive, and can b' 
overcome by proof.®® ^ 

Separate obligation of wife. Under enabling acts 
a married woman may, for a purpose within the 
contemplation of the statutes, execute a note which 
will constitute her separate obligation,6® as, for ex 


Spangler, 209 P. 521, 121 Wash. 
267. 

58. Wash.—E. I. DuPont de Ne¬ 

mours & Co. V. Garrison, 124 P.2d 
939, 13 Wash.2d 170—Peter v. 

Hensen, 150 P. 611, 86 Wash. 413. 
“The fact that no profit resulted 

is immaterial. The test is, was the 
transaction carried on for the bene¬ 
fit of the community? Not whether 
it resulted m a profit.*’—McNamara 
V. Gerbel, 8 P.2d 1001, 167 Wash. 56 
— ^Way V. Lyric Theater Co., 140 P. 
320, 321, 79 Wash. 275. 

59. Wash.—First Nat. Bank v. Es- 
tus, 52 P.2d 1243, 185 Wash. 174— 
Spokane State Bank v. Tilton, 233 
P. 15, 132 Wash. 641. 

31 C.J. p 107 note 12. 

Accommodation note 

(1) Community is not liable on 
note signed by husband as accommo¬ 
dation, where community received no 
benefit. 

Ariz.—Payne v. Williams, 56 P.2d 
186, 47 Ariz. 396. 

Wash.—Peterson v. Zimmerman, 253 
P. 642, 142 Wash. 385. 

31 C.J. p 107 note 12 [a]. 

(2) Statute providing that maker 
cannot show that he signed note, 
held by holder in due course for val¬ 
ue, as accommodation party does not 
apply so as to make community lia¬ 
ble on note signed by husband as 
accommodation maker.—Peterson v. 
Zimmerman, supra. 

60. Tex.—Word v. Colley, Civ.App 
143 S.W. 257. 

Liability of community for separate 
debt see infra § 527. 

81. Tex.—Richburg v. Sherwood, 
102 S.W. 905, 101 Tex. 10. 

31 C.J. p 107 note 16. 

62. Wash.—Katz v. Judd, 185 P 
613, 108 Wash. 557. 


387—Auernheimer v. Gardner, 31 
P.2d 515, 177 Wash. 158—Olympia 
Building & Loan Ass*n v. McCros- 
key, 19 P.2d 671, 172 Wash. 148— 
McNamara v. Gerbel. 8 P.2d 1001, 
167 Wash. 56—^Acme Finance Co. v. 
Zapffe, 296 P. 1050, 161 Wash. 312 
—Lino V. Hole, 291 P. 1079, 159 
Wash. 16—Peterson v. Zimmer¬ 
man, 253 P. 642, 142 Wash. 385— 
Stevens v. Naches State Bank, 238 
P. 918, 136 Wash. 137—Spokane 
State Bank v. Tilton, 233 P. 15, 132 
Wash. 641—Marquette v. National 
Bank of Ellensburg, 231 P. 7SS, 
132 Wash. 181—Denis v. Metzen- 
baum, 213 P. 453, 124 Wash. 86. 

31 C.J. p 107 note 14. 

Note signed in state not having 
community system is not within the 
text rule.—Curtis v. Hickenbottom, 
290 P. 822, 158 Wash. 198. 

64. Wash.—State ex rel. Lund v. 
Superior Court for Okanogan 
County, 24 P.2d 79, 173 Wash. 556. 


Pacts Held insufficient to OTercome 
presumption 

Wash. Gould v. Culver, 270 P aq 
148 Wash. 689. 

H^Dand-s affidavit as to foreign uw 
Husband's affidavit that, under U- 
linois laws, debt contracted in Ii- 
linois for which note was given, was 
not community debt, held insufflcient 
to overcome contrary presumption- 
Lino v. Hole, 291 P. 1079. 159 Wash. 
16. 


63. U.S.—Rucker v. Blair, C.C.A., 32 

F.2d 222, 325, stating "Washington 
law. 

La.—Bank of Montgomery v. Cal¬ 
houn, App., 146 So. 51. 

Nev.—Jones v. Edwards, 245 P 292 
49 Nev. 299. 

Wash.—Meng v. Security State Bank 
of Woodland, 133 P.2d 293 16 

Wash. 2d 215—Jones v. Davis,* 121 
P.2d 433, 15 Wash. 2d 567—Proff v 
Maley, 128 P.2d 330, 14 Wash.2d 


65. Wash.—Meng v. Security State 
Bank of Woodland, 133 P.2d 293, 
16 Wash. 2d 215—State ex rel. Lund 
V. Superior Court for Okanogan 
County, 24 P.2d 79, 173 Wash. 556 
—McNamara v. Gerbel, 8 P.2d 
1001, 167 Wash. 56—Peterson v. 
Zimmerman, 253 P. 642, 142 Wash. 
385—Stevens v. Naches State 
Bank, 238 P. 918, 136 Wash. 137— 
Spokane State Bank v. Tilton, 233 
P. 15, 132 Wash. 641—Marquette v. 
National Bank of Ellensburg, 231 
P. 788, 789, 132 Wash. 181. 

31 C.J. p 107 note 1-5. 

“A bona fide purchaser of a prom¬ 
issory note signed by the husband 
alone cannot secure judgment 
against the community, if in fact 
it is shown that the obligation is the 
personal obligation of the husband 
and not of the community.”—Mar¬ 
quette V. National Bank of Ellens¬ 
burg, supra. 

Wife may challenge community 
character of note executed by hus¬ 
band in pursuit of community enter¬ 
prise.—State ex rel. Lund v. Superior 
Court for Okanogan County, -24 P.2d 
79, 173 Wash. 556. 

Pacts held sufficient to rebut pre¬ 
sumption 

Wash.—Stevens v. Naches State 
Bank, 238 P. 918, 136 Wash. 137. 
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66. Idaho.—Sassaman v. Root 2 is 
P. 374, 37 Idaho 58S. 

Tex.—Sommer v. Kramer, Civ.iDD 
67 S.W.2d 1078—Williams v Jame¬ 
son, Civ.App., 44 S.W.2d 498, error 
dismissed Jameson v. Williams 
Com.App., 67 S.W.2d 228—George 
V. Dupignac, Civ.App., 273 S.W. 
934. 

31 C.J. p 107 note 18. 

Note executed by agent 
Tex.—-Richardson v, Baskin Civ 
App., 44 S.W.2d 1067. ' ' 

Right to renew 

Fact that spouses used furniture 
acquired by wife before marriage 
and covered by mortgage did not de¬ 
prive her of right to renew note giv¬ 
en by her before marriage and mort¬ 
gage given to secure it.—Massachu¬ 
setts Mut. Life Ins. Co, v. Stock- 
yards Nat. Bank, Tex.Civ.App., 50 S. 
W.2d 425, error dismissed. 
Consideration 

(1) Note executed by widow in re¬ 
newal of joint note executed by her 
and her husband held not void for 
lack of consideration, since her 
agreement to pay evidenced by joint 
note was not void, but voidable — 
Leake v. Saunders, 84 S.W.2d 993, 
126 Tex. 69, reversing Saunders v. 
Powell, Civ.App., '67 S.W.2d 402. 

(2) Note executed by wife to sure¬ 
ty on note executed by her and her 
husband, and her contract, made aft¬ 
er husband’s death, to pay note, with 
knowledge of surety's contention 
that he had valid vendor’s lien on 
land to secure repayment of amount 
paid to holder of joint note, held 
supported by sufficient consideration. 
—Rogers v. Bryan, Tex.Civ.App., 270 
S.W. 1066. 

Estoppel to claim coverture 
A married woman, sued on a note, 
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ample, where it is for her own use and benefit or 
for the use and benefit of her separate property,®*^ 
or for necessaries,a presumption being said to 
exist that her note is her separate obligation but 
she has been held not liable where it is not alleged 
and proved that the debt alleged and proved was 
contracted for the benefit of her separate estate.*^® 
Where under the statute the wife has the same lib¬ 
erty to contract that she would have if unmarried, 
she can execute a note for the accommodation of 
another but a statute allowing her to dispose of, 
and pass title to, her notes does not authorize her 
to incur the obligation and liability of an indors- 


er.72 

The bill or note of a married woman for a pur¬ 
pose not authorized by statute is not, as a rule, 
binding on her,*^^ even in the hands of a so-called 
innocent purchaser such a note has been de¬ 
clared not void, but voidable at her instance.*^^ So, 
in Texas the wife is not personally liable on her un¬ 
authorized notes for the purchase price of real 
property,*^® even though the deed puts the title in 
her as her separate estatebut the property may 
be liable therefor, as discussed infra § 528, and the 
husband may be liable where he has joined in their 
execution.'^® 


may be estopped to plead coverture 
as a defense, where she signed a 
credit statement representing that 
she was a widow.—Hale v. Realty 
acceptance Corporation. Tex.Civ. 
W. 1^2 S.W.2d 334. 

In Louisiana 

(1) Under Acts 1928 No. 283, pro¬ 
viding that married women may bind 
themselves personally for the benefit 
of their husbands or of the commu¬ 
nity, a married woman could be held 
personally and individually responsi¬ 
ble on a note executed by her in the 
purchase of an automobile which be¬ 
came a part of the community.—C. I. 
T. Corporation v. Lytle, App., 185 So. 
115. 

(2) Married woman, giving note 
for automobile bought in her name, 
binds her separate estate.—Demack 
Motors Co. V. Hallick, 119 So. 572, 10 
La. App. 140. 

(3) Under Civ.Code §§ 122, 154, 

where wife, sued on note for price 
of land, was separate in property, 
and was authorized by husband to 
contract, court’s authorization was 
immaterial; and wife was liable on 
note, where free from husband’s co¬ 
ercion.—Henry v. Catlett, 123 So. 
795, 10 La.App. 788. 

(4) Married woman held not lia-1 
ble on note given for cows, the debt 
not being “one for which she might 
have bound herself without being au¬ 
thorized by her husband.’’—Pabacher 
V. Rouprich, 107 So. 595, 296, 160 
La 433. 

67. Tex.—Farm & Home Savings & 
Loan Ass’n of Missouri v. Aber¬ 
nathy, 102 S.W.2d 410, 129 Tex. 
•379, modifying Stevenson v. Aber¬ 
nathy, Civ.App., 69 S.W.2d 850, 
modified on other grounds Farm & 
Home Savings & Loan Ass’n of 
Missouri v. Abernathy, 104 S.W.2d 
1111, 129 Tex. 379—Twin City 

Lumber & Shingle Co. v. Williams, 
Civ.App., 110 S.W.2d 596—Arthur 
Caddel Co. v. Jones, Civ.App., 100 
S.W.2d 181, error dismissed—Bur¬ 
lington State Bank v. Tucker, Civ. 
App., 76 S.W.2d 811—Sommer v. 


Kramer, Civ.App., 67 S.W.2d 1078—• 
Williams v. Jameson, Civ.App., 44 
S.W.2d 498, error dismissed Jame¬ 
son V. Williams, Com.App., 67 S. 
W.2d 228—Bramwell v. Conquest, 
Civ.App., 2 S.W.2d 995. 

31 C.J. p 107 note 19. 

68 . Tex.—Sommer v. Kramer, Civ. 
App., 67 S.W.2d 1078—Bramwell v. 
Conquest, Civ.App., 2 S.W.2d 995. 

30 -aJ. p 735 notes 16, 16. 

Necessaries generally see supra § 
518. 

69. Wash.—Balkema v. Grolimund, 
159 P. 127, 92 Wash. 326. 

70. Idaho.—First Nat. Bank v. Po¬ 
ling, 248 P. 19, 42 Idaho 636. 

71. Cal.—Goad v. Moulton, 8 P. 63, 
•67 Cal. '536. 

Wash.—Katz v. Judd, 185 P. 613, 108 
Wash. 557. 

72. Tex.—Pruitt v. Kimbell Milling 
Co., Civ.App., 247 S.W. 655. 

73 . Tex.—Lee v. Hall Music Co., 35 
S.W.2d 685, 119 Tex. 547, reversing, 
Civ.App., 1 S.W.2d 932 —Sommers 

V. Kramer, Civ.App., 96 S.W.2d 143, 
error dismissed—Stahlman v. Mc¬ 
Manus, Civ.App., 93 S.W.2d 470 
Williams v. Jameson, Civ.App., 44 
S.W.2d 498, error dismissed Jame¬ 
son V. Williams, Com.App., 67 S. 

W. 2d 228-Holiday v. Holiday, Civ. 
App., 19 S.W.2d 127—Bramwell V. 
Conquest, Civ.App., 2 S.W.2d 995. 

30 C.J. p 735 notes 15, 16—31 C.J. p 
107 note 22. 

Estoppel to deny validity 

Wife is not estopped to deny va¬ 
lidity of notes given in violation of 
prohibitory law, notwithstanding re- 
liquishment by payee of rights in 
the transaction.—Tuttle v. Gillespie, 
120 So. 659, 10 La.App. 332. 

74 . Tex.—Haas v. American Nat. 
Bank, 94 S.W. 439, 42 Tex.Civ.App. 
167. 

75 . Tex.—Leake v. Saunders, 84 S. 
W.2d 993, 126 Tex. 69, reversing 
Saunders v. Powell, Qiv.App., 67 S. 
W.2d 402—Snow v. Mather, 52 Tex. 
, 050 —Thomason v. Haskell Nat. 
Bank, Civ.App., 56 S.W.2d 242. 
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78. Tex.—Houston Loan & Invest¬ 
ment Co. V. Abernathy, Civ.App., 
119 S.W.2d 157, conforming to an- 
sw’er of certified question 117 S.W. 
2d 1089, 131 Tex. 601—North Texas 
Building & Loan Ass’n v. Elder, 
Civ.App., 66 S.W.2d 379, error re¬ 
fused—Perkins v. Campbell, Civ. 
App., 63 S.W. 2d 567—Daniel v. 
Sayle, Civ.App., 40 S.W.2d 1101— 
Hadad v. Ellison, Civ.App., 283 S. 
W. 193—Ware v. Hall, Civ.App., 
273 S.W. 925. 

31 C.J. p 108 note 25. 

Note for money borrowed to pay 
original note is within the rule.— 
Ware v. Hall, Tex.Civ.App., 273 S.W. 
925. 

Protection of existent estate 

However, a married woman may 
sign notes for the acquisition of real 
estate “to protect an already existent 
separate estate, i. e., as an exercise 
of the use and control given her by 
statute ... of her other sepa¬ 
rate property;” hence, where mar¬ 
ried woman assumed payment of 
first lien to prevent injury to her 
second lien, she was liable on pur¬ 
chase-money notes given for first 
hen.—^North Texas Building & Loan 
Ass’n V. Elder, Tex.Civ.App., 66 S.W. 
2d 379, 380, error refused. 

Estoppel to deny liability 

Where wife made substantial down 
payment on price of realty, gave note 
for balance, secured by trust deed on 
realty, and sold realty to third per¬ 
son for stock, and wife’s vendor pur¬ 
chased at sale under trust deed for 
less than amount of note, wife was 
not estopped to deny liability for 
balance on note, under plea of cover¬ 
ture, because she had accepted use 
of realty, rents therefrom, and stock. 
—Houston Loan & Investment Co. v. 
Abernathy, 117 S.W.2d 1089, 131 Tex. 
601, answer to certified question con¬ 
formed to, Civ.App., 119 S.W.2d 157. 

77. Tex.—Hadad v. Ellison, Civ. 
App., 283 S.W. 193—^Ware v. Hall, 
Civ.App., 273 S.W. 925. 

78 . Tex.— Tygart v. Hushizer, Civ. 
App.. 234 S.W. 1116. 

31 C.J. P 108 note 27. 



§ 520 


EUSBANB AND WIFE 


41 C.J.s. 


A woman’s liability on a note executed by her 
before marriage is not destroyed or changed by 
her marriage. 

Wife's note for benefit of husband or community. 
The wife cannot, under some statutes, give her 
note for the benefit of her husbandunder other 
statutes she may be liable on a note or bill execut¬ 
ed for the accommodation, or to pay a debt, of her 
husband,^! or for the benefit of the community.S^ 
Where the wife has been abandoned, she may bind 
herself by a note executed to secure an extension 
of a community debt.83 

Husband's note for benefit of wife. A married 
man may bind himself by a note given for the bene¬ 
fit of his wife.^^ 

Joinder of spouse. The note of a married man 
may be a community obligation, even though the 
wife does not join,^® her joinder having even been 
held to raise the presumption that she intended to 
create a separate obligation.^^ A note signed by a 


man and wife and given for a community debt is 
community obligation,*7 and may be the separat^ 
obligation of each.88 A husband is not liable on * 
note signed by him and his wife where he signed 
solely as manager of a business owned by h^ss 
or where the payee agreed to look to the wife 
alone for payment, and the husband signed with 
her, not as a comaker, but pro forma to meet stat 
utory requirements,90 or where the payee under¬ 
stood that the debt contracted was the wife’s, and 
the husband’s signature was qualified by the words 
“to authorize my wife;’’9i but a husband signing 
unqualifiedly as maker, with his wife, has been held 
liable, in the absence of a showing of fraud, duress, 
accident, or mistake, as against his contention that 
he signed merely to indicate his assent to his wife’s* 
action in managing her separate estate.®* 

Where the wife’s liberty of contract is limited, 
she does not by executing a note jointly with her 
husband bind herself or her separate property.ss 
Conversely, a note executed by the wife and not 


79. Tex.—Massachusetts Mut. Life 
Ins. Co. V. Stockyards Nat. Bank, 
Civ.App., 50 S.W.2d 425, 427, error 
dismissed. 

fact that the original note 
was later renewed did not destroy 
the validity of the original.”—Mas¬ 
sachusetts Mut. Life Ins. Co. v. 
Stockyards Nat. Bank, supra. 

80. Tex.—Gooding v. Dove, Civ, 
App., 262 S.W. 506. 

31 C.J. p 108 note 28. 

81. N.M.—Albuquerque First Sav. 
Bank & Trust Co. v. Flournoy, 171 
P. 793, 24 N.M. 256. 

30 C.J. p 747 note 45 [b]—31 C.J. p 
108 note 32. 

Consideration 

Spouses’ note for balance due on 
husband’s notes for price of automo¬ 
bile held supported by valuable con¬ 
sideration as to wife as well as hus¬ 
band, under statute providing that 
preexisting debt constitutes a con¬ 
sideration for a new contract, and 
statute as to liability of accommoda¬ 
tion party.—Murphy v. White, 2S2 P. 
427, 101 Cal.App. 719. 

In Zionisiana 

(1) “As the debt was the debt of 
her husband, she could not have 

. . [bound herself personally 

by a note given therefor] prior to 
the passage of Act No. 132 of 1926, 
p. 208 (reenacted by Act No. 283 of 
1928, p. 548). For prior to that time 
she could not bind herself for the 
debts of her husband.”—Howard v. 
Cardella, 132 So. 501, 502, 171 La! 
321—31 C.J. p 108 note 28. 

(2) “But by the express terms of 

• • • [that statute], a married 

woman is expressly authorized ‘to 
bind and obligate herself personally 


or as surety for her husband or any 
other person.' ”—Howard v. Cardella, 
supra. 

(3) Under the former statutes, the 
wife’s subsequent conduct might cre¬ 
ate a separate liability on a prohibit¬ 
ed instrument, as where she convert¬ 
ed the fund to her own use to the 
prejudice of her husband's creditors. 
—Ailing V. Egan, 11 Rob., La., 244. 
82. Wash.—Churchill v. Miller, 156 
P. 851, 90 Wash. 694—Northern 
Bank & Trust Co. v. Graves, 140 
P. 328, 79 Wash. 411. 

In Louisiana 

(1) Prior to the passage of Acts 
1926 No. 132 p 208, reenacted by 
Acts 1928 No. 283 p 548, a wife could 
not bind herself personally by her 
note for a debt of the community.— 
Howard v. Cardella, 132 So. 501, 502, 
171 La. 921—Ring v. Schilkoffsky, 
104 So. 115, 158 La. 361—31 C.J. p 
108 note 29. 

C2) “But by the express terms of 
• - . [that act], a married wo¬ 

man is expressly authorized ‘to bind 
and obligate herself personally or as 
surety for her husband or any other 
person.’ And hence . . . ‘she 

may bind herself for a debt of the 
community, for such a debt is the 
husband’s debt.’ ”—Howard v. Car¬ 
della, supra, 

83. Tex.—Crowder v. McLeod, Civ. 
App., 151 S.W. 1166. 

84. Tex.—Tygart v. Hulshizer, Civ. 
App., 234 S.W. 1116. 

85. Wash.—^Northern Bank & Trust 
Co. V. Graves, 140 P. -328, 79 Wash. 
411. 

80. Wash.—^Northern Bank & Trust 
Co. V. Graves, supra. 

31 C.J. p lOS note 36. 


87. Wash.—Auemheimer v. Gard¬ 
ner, 31 P.2d 515, 177 Wash. 158 

31 C.J. p 108 note 37. 

Purchase of stocks and bonds 
Tex.—Rosenbaum v. Texas Bldg. & 
Mortg. Co., 167 S.W.2d 506, 140 
Tex. 325, affirming Texas Bldg. & 
Mortg. Co. V. Rosenbaum, Civ.App, 
159 S.W.2d 554. 

88. La.—Succession of Mathews, 
App., 158 So. 233. 

Wash.—Auemheimer v. Gardner, 31 
P.2d 515, 177 Wash. 158. 

'31 C.J. p 108 note 38. 

89. Tex.—Foster v. Hackworth, Civ. 
App., 164 S.W.2d 796. 

90. Tex.—Farm & Home Savings & 
Loan Ass’n of Missouri v. Aber¬ 
nathy, 102 S.W.2d 410, 129 Tex. 
379, modifying Stevenson v. Aber¬ 
nathy, Civ.App., 69 SW.2d 850, 
modified on other grounds Farm & 
Home Savings & Loan Ass'n of 
Missouri v. Abernathy, 104 S.W.2d 
1111, 129 Tex. 379. 

91. La.—Investors Homestead Ass’n 
V. Anglada, 192 So. 69, 193 La. 595. 

92. Tex.—Stahlman v. McManus, 
Civ.App., 93 S.W.2d 470. 

93. Tex.—Lamar Life Ins. Co. v. 
Jordan, Civ.App., 163 S.W.2d 215, 
error ’refused—First Texas Joint 
Stock Land Bank of Houston v. 
Webb, Civ.App., 82 S.W.2d 159, er¬ 
ror dismissed. 

30 C.J. p 735 note 40—31 C.J. p 108 
note 39. 

Wife not connected with transaction 
Where sale of goods was to hus¬ 
band, and there was no intimation 
that wife had any connection with 
the transaction between seller and 
her husband, except to sign note giv¬ 
en in payment for the goods, with 
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ioined in by the husband may, under such statutory 
limitation, be regarded as a nullity,94 or as impos¬ 
ing no legal liability on either wife or husband, 
or as not void, but voidable at the instance of the 
wife;®® but in the same jurisdiction a wife has 
been held bound by her note, not joined in by her 
husband, where it was for the benefit or protection 
of her separate estate.®'^ 

§521. Guaranty and Suretyship 

Under most decisions a husband's contract of surety¬ 
ship or guaranty is a community obligation only where 
the community is benefited or its affairs are involved. 
In the absence of an enabling statute, a wife’s contract 
of suretyship or guaranty is invalid; whether she may 


bind herself as surety or guarantor for her husband or a 
third person depends on the terms of the governing stat¬ 
ute. 

A married man’s contract of suretyship or guar¬ 
anty is a community obligation where there is a 
benefit running to the community,®^ but not, under 
most decisions, where the contract has no relation 
to community affairs;®® but there appears to be 
authority for the view that any liability of a hus¬ 
band as surety arising during the existence of the 
community is a community obligation.^ Where a 
husband who holds stock in a corporation for the 
community becomes surety or guarantor in order 
to protect the business or assets of the corporation, 
the liability so incurred is a community obligation.^ 


her husband, the wife was not liable | 
on the note.—Chase Bag Co. v. Staf¬ 
ford, Tex.Civ.App., 120 S.W.2d 823. 
liability for interest 

Wife held not liable for interest 
incorporated in joint note given with 
husband, where her liability for 
principal was not shown.—Sommer 
V. Kramer, Tex.Civ.App., 67 S.W.2d 
1078. 

Money for improvement of wife’s 
separate property 

However, married woman who 
signed mechanic’s lien note and deed 
of trust jointly with her husband to 
secure money for improvement of 
her separate property could not 
plead her coverture as defense 
against her liability on note and 
deed.—Yates v. Home Building & 
Loan Co., Tex.Civ.App., 103 S.W.2d 
1081. 

In Louisiana, wife’s liability on 
note executed by spouses in 1919 
held not governed by statutes there¬ 
after enacted relieving married wo¬ 
men of their disabilities, and under 
Civ.Code art. 2398, then in force, she 
was not liable on such a note, given 
for a community obligation; thus a 
married female heir was held enti¬ 
tled to recover inheritance retained 
and applied in payment of such note, 
notwithstanding tableau showing ap¬ 
plication of inheritance to note was 
homologated after compliance with 
formalities, and she neither contest¬ 
ed correctness of tableau nor ap¬ 
pealed from judgment of homologa¬ 
tion, and notwithstanding she denied 
her signature to note.—Pitre v. Fon¬ 
tenot, La.App., 154 So. 652. 

94. .• Tex.—Schenck v. Foster Bldg. & 

Realty Co., Civ.App., 215 S.W. 877. 
31 C.J. p 108 note 40. 

Bequiremeut of joinder under Texas 
statute 

(1) “Article 4623 impliedly au¬ 
thorizes a married woman, when 
joined by her husband, to become 
joint maker . . . [of aj prom¬ 

issory note.”—Guaranty State Bank 
of New Braunfels v. Kuehler, Tex. 


Civ.App., 114 S.W.2d 622, 625, error 
refused. 

(2) A wife “has the implied power 
under article 4623, to become, jointly 
with her husband, the joint maker of 
a note.”—Lee v. Hall Music Co., 35 
S.W.2d 685, 687. 119 Tex. 547. revers¬ 
ing, Civ.App., 1 S.W.2d 932. 

95. Tex.—John F. Grant Lumber 
Co. V. Jones, 164 S.W.2d 1019, 139 
Tex. 647, affirming, Civ.App., 151 
S.W.2d 944. 

Ignorance of marriage 

“The fact that the parties were 
ignorant of . . . [an indors¬ 

er’s] being a married woman cannot 
have the effect of destroying the spe¬ 
cific provisions of the statute,” un¬ 
der which a wife cannot be “the joint 
maker of a note or a surety on any 
bond or obligation of another with¬ 
out the joinder of her husband with 
her in making such contract,” so as 
to render a wife liable on her in¬ 
dorsement of notes in which her hus¬ 
band did not join.—First Nat. Bank 
V. Roller, Tex.Civ.App., 299 S.W. 917, 
919, affirmed in part and reversed in 
part on other grounds, Com.App., 14 
S.W.2d 834. 

96. Tex.—Keith v. Allen, Civ.App., 
153 S.W.2d 636—John F. Grant 
Lumber Co, v. Jones, Civ.App., 151 
S.W. 2d 944, affirmed 164 S.W.2d 
1019, 139 Tex. 647—Service Parts 
Co. v. Bizzell, Civ.App., 120 S.W.2d 
919. 

97. Tex.—Burlington State Bank v. 
Tucker, Civ.App., 76 S.W.2d 811. 

Note for antenuptial debt 
Tex.—John F. Grant Lumber Co. v. 
Jones, Civ.App., 151 S.W.2d 944, af¬ 
firmed 164 S.W.2d 1019, 139 Tex. 
e 47 —Arthur Caddel Co. v. Jones, 
Civ.App., 100 S.W.2d 181, error dis¬ 
missed. 

98. Wash.—Armour & Co. v. Becker, 
9 P.2d 63, 167 Wash. 245. 

99. Ariz.—Perkins v. First Nat. 
Bank, 56 P.2d 639, 47 Ariz. 376, 
certiorari denied Perkins v. Honor¬ 
able Supreme Court of State of 
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Arizona, 57 S.Ct. 20, 299 U.S. 540, 
81 L.Ed. 397. 

31 C.J. p 108 note 41. 

BfTect of recital of “value received” 
Community is not liable on obliga¬ 
tion created by husband alone as 
surety or guarantor, if not done in 
aid of or for community, even 
though his indorsement recites “val¬ 
ue received.”—Sun Life Assur. Co. of 
Canada v. Cutler, 20 P.2d 1110, 172 
Wash. 540. 

Presumption of wife’s consent 

Husband’s guaranty indorsement 
of a note of his daughter and son-in- 
law without consideration did not 
create community obligation on the¬ 
ory that wife, prompted by maternal 
affection, would be presumed to con¬ 
sent, even though she did not know 
about it.—Sun Life Assur. Co. of 
Canada v. Cutler, supra. 
Circumstances not creating commu¬ 
nity debt 

Husband's guaranty indorsement 
of his daughter’s and son-in-law's 
note to mortgagee, which released 
mortgage on land conveyed to them 
by insolvent and inactive corpora¬ 
tion, did not create community obli¬ 
gation merely because of spouses’ 
ownership of stock in such corpora¬ 
tion; and his agreement to remain 
bound as indorser in consideration of 
extension of time for payment of 
balance due by subsequent purchas¬ 
ers of realty did not convert his in¬ 
dividual debt into community debt.— 
Sun Life Assur. Co. of Canada v. 
Cutler, supra. 

1 . Tex.—Hinzie v. Robinson, 50 S. 
W. 635, 21 Tex Civ.App. 9. 

31 C.J. p 109 note 42. 

2. Wash.—Floding v. Denholm, 82 
P. 738, 40 Wash. 463. 

31 C.J. p 109 note 43. 

Guaranty indorsement by husband 
on notes of corporation is regarded 
as made in interest of, and is bind¬ 
ing obligation of, community, if 
community has substantial property 
j right in its stock.—Spokane State 
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Contracts by wife. In the absence of an enabling 
statute a wife’s contract of suretyship or guaranty 
will be invalid.3 In some jurisdictions a married 
woman is not authorized to bind herself as surety or 
guarantor for her husband but under enabling 
statutes in other jurisdictions she may do so.5 

While it has been held that she may not become 


Bank v. Wells, 245 P. 401, 139 Wash 
49. 

3. Idaho.—Bank of Commerce, Ltd. 
V. Baldwin, 93 P. 504, 14 Idaho 75, 
17 L.R.A.,N.S., 676. 

31 C.J. p 109 note 44. 

Mortgage of separate property as se¬ 
curity for debt of another see in 
fra § o37. 

Sail bond; estoppel to ciaitn cover 
ture 

“Article 276 of our Code Cr.Proc. 
forbids that a married woman be 
come surety on a bail bond;” a fe¬ 
male surety has been held not es 
topped to defend on ground of cover¬ 
ture, where evidence disclosed no 
false statement by her, or authoriza 
tion to make it, before approval of 
bail bond.—Coleman v. State, 28 S. 
W.2d 144, 145. 116 Tex.Cr. 46, fol¬ 
lowed in 28 S.W.2d 146. 

4. Tex.—Rogers v. Bryan, Civ.App., 
270 S.W. 1066—Gooding v. Dove, 
Civ.App., 262 S.W. 506. 

30 C.J. p 741 note 67—31 C.J. p 109 
note 45. 

Mortgage of separate property for 
husband’s debt see § 537. 

Signing husband’s notes 
“The signature of ... [a 
wife] to the promissory notes given 
"by her husband to appellant for his 
debt was not binding upon her be¬ 
cause she could not in this way be¬ 
come surety for the obligation of 
her husband.’’—Butler Bros. v. Bak¬ 
er, Tex.Civ.App., 271 S.W. 272, 276. 
Consideration 

“The alleged agreement [of a wife 
to pay for goods furnished her hus¬ 
band, if he did not] was not support¬ 
ed by any consideration or agree 
ment for her benefit or that of her 
separate property, so it was void.’’— 
Long V. Crutchfield, Tex.Civ.App, 
295 S.W. 625, 627. 

Sw Cal.—Stafford v. Hill, 200 P. 33, 
53 Cal.App. 337. 

31 C.J. p 109 note 48. 

Guaranty held continuing 

Cal.—Kierulff & Ravenscroft v. Hop¬ 
ing, 271 P. 353, 94 Cal.App. 473. 
Promise as creating suretyship 
Wife promising that, if husband 
did not pay his note before death, 
she would pay it from his life insur¬ 
ance, was husband’s surety, the debt 
not being her own and the property 
being her separate property, and her 

obligation was that of guarantor._ 

Anderson v. Shaffer, 277 P. 185 98 
Cal.App. 457. 


In IQouisiana 

(1) Acts 1926 No. 132 p 208, re¬ 
enacted by Acts 1928 No. 283 p 548, 
authorizes wife to obligate herself 
as surety for husband.—Howard v. 
Cardella, 132 So. 501, 171 La. 921— 
Gast & Levy v. Loeb, 8 La.App. 221. 

(2) Prior to the enactment of the 
statute, a wife could not become 
surety for her husband. 

U.S.—Johnson v. Ouachita Nat. Bank 

of Monroe, La., C.C.A.Ark., 40 F.2d 

604. 

La.—Cuny v. Brown, 12 Rob. 86. 

31 C.J. p 109 note 45. 

(3) Vendee’s wife joining him in 
act of sale and mortgage, reciting 
that she joined to secure faithful 
performance of obligations of “ven 
dee herein’’ and that she indorsed 
notes executed of even date, became 
liable on vendor’s note, payment of 
which vendee assumed in act of sale 
and mortgage, notwithstanding wife 
did not indorse vendor’s no-te.—First 
Nat. Bank v. Bunch, 153 So. 11, 179 
La. 33. 


41 c.j.s. 

a surety or guarantor for the debts of third per 
sons,® under various statutes she may enter into 
valid contract of suretyship for a third person^ 
even, under at least one statute, without the consent 
of her husband,* while under others the husband 
must join in the instrument creating the obligation.* 

A married woman who with her husband exe- 


6. Idaho.—Bank of Commerce, Ltd. 
V. Baldwin, 93 P. 504, 14 Idaho 75 
17 L.R.A.,N.S., 676. 

Appeal bond 

Whether or not a wife would be a 
competent surety on her husband’s 
appeal bond, she is not competent to 
act as such on the appeal bond of a 
third person.—Parnworth v. Viet, 
525 P. 1023, 39 Idaho 40. 

7. Cal.—Hammond Lumber Co. v. 
Danziger, 37 P.2d 517, -518, 2 Cal. 
App. 197. 

31 C.J. p 109 note 48. 

“The words ^wife’s signature 
which appear jus-t above the signa¬ 
ture of . . . [the wife] on the 

contract of guaranty are of no sig¬ 
nificance so far as the legal eifect of 
the document is concerned. Wheth¬ 
er designated as ‘his wife’ or not, ap¬ 
pellant’s liability under the contract 
is individual.’’—^Hammond Lumber 
Co. V. Danziger, supra. 

In l^ouisiana 

(1) The rule is as stated in the 
text.—Howard v. Cardella, 132 So. 
501, 171 La. 921—Gast & Levy v. 
Loeb, 8 La.App. 221—31 C.J. p 109 
note 48 [a]. 

(2) Under a former statute provid¬ 
ing that a wife could not bind her¬ 
self conjointly with her husband, 
a married woman was not liable on a 
forthcoming bond executed by her 
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- and her husband Jointly as sureties 

a La—S. B. Hicks Motor Co. Inc 

V. Caldwell, 86 So. 598, 148 U. 2 I 
Prior to Married Woman’s Art "n, 

1916 the authorization of the hus¬ 
band or, in default, of the Judge, was 
necessary under statute in Louisi- 
^ 903 

31 C.J. p 109 note 49 [a]. 

Music Co 35 

S.W.2d 685, 119 Tex. 547, revers¬ 
ing, Civ.App., 1 S.W.2d 932—Guar- 
anty State Bank of New Braun- 
rels V. Kuehler, Civ.App., 114 
2d 622, error refused—Currie v! 
Melton, Civ.App., 96 S.W.2d 806* 
error refused—Boone v. Likens-^ 
Waddill Motor Co., Civ.App., 49 s 

W. 2d 979—First Nat. Bank v Rol¬ 
ler, Civ.App., 299 S.W. 917. affirmed 
in part and reversed in part on 
other grounds, Com.App., 14 sw 
2d 834. 

31 C.J. p 109 note 50. 

Effect of statute as to control of 
separate property 
Statute providing that all proper¬ 
ty of wife before marriage was her 
separate property, over which she 
had sole management and control, 
did not authorize wife having sep¬ 
arate estate to sign notes as surety 
without being joined by husband, 
since such holding would render nu¬ 
gatory .statute providing that wife 
could no-t be surety without joinder 
of husband.—Currie v. Melton, Tex. 
Civ.App., 96 S.W.3d 806, error re¬ 
fused. 

Bail bond 

‘Article 4623, Revised Civil Stat¬ 
utes 1925, denies to a married wo¬ 
man the right to be surety on any 
bail bond unless joined by her hus¬ 
band.’’—Coleman V. State, 28 S.W. 
2d 144, 145, 116 Tex.Cr. 46, followed 
in 28 S.W.2d 146. 

Note executed jointly with son 
Married woman held not liable “on 
a joint note executed by her and her 
son for a previous debt of the son.’’ 
—Sandoval v. Eagle Pass Lumber 
•Co., Tex.Civ.App., 248 S.W. 132, 134. 
Estoppel to plead coverture 

In action on notes which wife 
signed as surety without joinder by 
husband, wife was not estopped to 
plead coverture because she had sep¬ 
arate estate, which she managed her¬ 
self, and was in habit of contracting 
and paying debts without joinder of 
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cutes a mortgage on community property as security 
for a community obligation acts as a principal.^® 

Indemnify. A married man’s contract as indem¬ 
nitor, made for the benefit of the community, may 
when the statute so permits, be a community obli¬ 
gation,^^ but his contract of indemnit}^ which has 
no relation to community affairs is not a community 
liability. 

§ 522. Business Contracts and Debts 

A debt incurred by a husband in a business from 
which the community may benefit ia a community obliga¬ 
tion, and a debt incurred by him in business generally is 
regarded as prima facie a community debt. Debts con¬ 
tracted by a wife engaged in business with community 
capital are community debts, but a debt incurred by a 
wife in a business not connected with the community is 
her separate obligation only. In the Louisiana statute 
under which a wife who is a public merchant may, with¬ 
out being empowered by her husband, bind herself in any¬ 
thing relating to her trade, the term *'trade” is to be 
taken in a broad, and not a narrow, sense. 

A debt incurred by a married man in a business 
from which the community may benefit is a com¬ 
munity obligation, and it is generally held that a 
debt incurred by the husband in business is prima 
facie a community debt.^*^ 

It has been held that a wife may establish and 
carry on a business with her own funds or funds 
secured on the faith and credit of such business.^® 
Where a wife engages in business with community 
capital, the debts contracted are community debts 
but a debt incurred by a married woman in a busi¬ 


ness in no way connected with the community is 
her separate obligation and not a community obli¬ 
gation.^*^ It has been held that a debt incurred by 
a married woman acting in her individual capacity 
and using her own credit is her separate obliga¬ 
tion, although the business is carried on by the com- 
munity.is 

Partnership, A debt incurred by a married man 
as a member of a partnership has been regarded as 
a community obligation.As appears supra § 515, 
in the absence of statutory authorization, a wife 
cannot enter into a commercial partnership with 
her husband; and it has been held that she cannot 
do so with anyone else.-® Hence, a wife sued as 
her husband’s partner is not liable for money 
wrongfully withheld by him nor does the fact 
that husband and wife use furniture acquired by 
the wife before marriage and covered b}' a chattel 
mortgage make her liable for rent as her husband’s 
partner.22 Under a statute empowering a wife to 
enter into a partnership on investment of her sepa¬ 
rate property, a wife who invested no separate 
property could not be held liable to a firm credi- 
tor.^^ 

Wife as public merchant or feme sole trader. 
In Louisiana a married woman who is a public 
merchant may, without being empowered by her 
husband, obligate herself in anything relating to 
her trade and her husband is also bound if a 
community of property exists between them,25 and 


husband.—Currie v. Melton, Tex.Civ. 
App., 96 S.W.2d 806, error refused, 
la Wash.—Bird v. Steele, 132 P. 
724, 74 Wash. 68. 

11. Wash.—Barnett v. O’Loughlin, 
44 P. 267, 14 Wash. 259. 

31 C.J. p 109 note 54. 

12. U.S.—American Surety Co. v. 
Sandberg, Wash., 244 P. 701, 157 
C.C.A. 149, affirming, D.C., 225 P. 
150, applying laws of Washington. 

31 C J. p 109 note 53. 

13. Tex.—Wetzel v. Simon, 28 S.W. 
274, 942, 87 Tex. 403. 

31 C.J. p 110 note 55. 

14. Wash.—Oregon Impr. Co. v. 
Sagmeister, 30 P. 1058, 4 Wash. 
710. 19 L.R.A. 233. 

31 C.J. p 110 note 56. 

15. Idaho.—Boise Ass*n of Credit 
Men V. Glenns Perry Meat Co., 283 
P. 1038, 48 Idaho 600. 

18. Tex.—Richburg v. Mcllwaine, 
Civ.App., 131 S.W. 1166. 

31 C.J. p 110 note 58. 

17. Tex.—Cauble v. Beaver-Electra 
Refining Co., 274 S.W. 120, 115 Tex. 
1, affirming, Civ.App., 243 S.W. 762. 
31 C.J. p 110 notes 59, 60. 

1ft Wash.—Conrad v. Mertz, 87 P. 


1118, 45 Wash. 119, 122 Am.S.R. 
889. 

31 C.J. p 110 note 61. 

19. Wash,—Ruuth v. Morse Hard¬ 
ware Co., 133 P. 587, 74 Wash. 361. 

20. U.S.—Kasch v. Commissioner of 
Internal Revenue, C.C.A., 63 F.2d 
466, certiorari denied 54 S.Ct. 62, 
290 U.S. 644, 78 L.Ed. 559, stating 
Texas law, 

Tex.—Smith v. Bailey, 1 S.W. 627, 66 
Tex. 553—Miller v. Marx & Kemp- 
ner, 65 Tex. 131—^Wright v. State, 
Civ App., 71 S.W.2d 352—Turner v. 
State, 163 S.W’'.2d 205, 144 Tex.Cr. 
359. 

Investment in partnership business 
Where separate estate of wife is 
invested in partnership business, she 
merely becomes creditor of firm to 
that extent, and not partner.— 
Wright V. State, Tex.Civ.App., 71 S. 
W.2d 352. 

SLusband.’s liability as member 

Where a husband, sued as a mem¬ 
ber of a partnership, purchased an 
interest therein for his wife, a find¬ 
ing that she was not a member be¬ 
cause of her failure to comply with 
a statute providing a method by 
which a married woman may become 
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a member of a trading firm does not 
affect his status or make him liable 
on a note as a member of the firm.— 
Stevens v. Lilley, Tex.Civ.App., 7 S. 
W.2d 883. 

21. La—Didier v. Pardue & Pardue, 
App., 144 So. 762. 

22. Tex.—Massachusetts Mut. Life 
Ins. Co. v. Stockyards Nat. Bank, 
Civ.App., 50 S.W.2d 425, error dis¬ 
missed. 

23. U.S.—Morreau Gas Fixture Co. 
v. Cox, C.C.Wash., 161 F. 381, ap¬ 
plying laws of Washington. 

24. La.—^Winter v. Gani, App., 199 
So. 600—H. T. Cottam & Co. v. 
Gueymard, App., 161 So. 333— 
Shevnin v. Grimmer, lift So. 894, 
10 La App. 393. 

31 C.J. p 110 note 63. 

Wife held estopped to deny owner- 
ship of business 

La.—Shreveport Packing Co. v. 
Marrs, App., ISO So. 220. 

25. La—Thorne v. Egan, 3 Rob. 329. 
Term “community of property” 

held to refer to community of ac- 
queis and gains, and does not mean 
that there must be a common owner¬ 
ship of property used in wife’s sep- 



§ 522 


HUSBAND AND WIFE 


C.J.g. 


whether or not the business is conducted for the 
benefit of the community.26 It has been said that 
the term “trade,” as used in the governing statute, 
is to be taken in a broad, and not in a narrow, 
sense but the term has also been said to refer 
to trade in merchandise and not to any other busi¬ 
ness or pursuit.28 In order to acquire the status 
of a public merchant, the wife must carry on a 
business separate from her husband,29 and a debt 
incurred in connection with a business not so car¬ 
ried on is not her separate obligation and it has 
been required that the business be conducted in her 
name,®^ and that she have some active agency or 
participation in the business.32 Tjje application of 
the statute has been held to be limited to situations 


m which the wife is acting as a public merchant 
with her husband’s express or implied permission o 
authorization,33 whether or not he knew of and 
authorized any particular debt sued on.34 

A married woman accepting the provisions of the 
Texas statute under which she may have the disa¬ 
bilities of coverture removed and be declared a 
feme sole for mercantile and trading purposes is 
bound on her contracts to the extent which the 1=,." 
prescribes.35 

§ 523. Liability for Tort 

A wife Is liable for her wrongful acts, where there 
IS no coercion by her husband; but authorities differ el 
to whether one spouse may be held liable for a tort com 


arate business.—Charles Lob's Sons 
V. Karnofsky, 148 So. 34, 177 La. '229, 
annulling, App., 144 So. 164. 

Wife livliLg with hnsbaiLd 

“There is no doubt of the author¬ 
ity of the wife to bind herself and 
her husband in anything relating to 
her trade, if she is a public mer -1 
chant and living with her husband." 
—^Winter v. Gani, La.App., 199 So. 
600, 602. 

26. La.—^Wilcox v. Central Louisi¬ 
ana Motor Car Co., 1 La.App. 461. 

27. La.—Charles Lob’s Sons v. 
Karnofsky, 148 So. 34, 36, 177 La. 
229, annulling, App., 144 So. 164. 

“It is intended to comprehend any 

business of the wife who is engaged 
in buying and selling merchandise 
even though she converts raw mate¬ 
rial into a finished product.”— 
Charles Lob's Sons v. Kiarnofsky, su¬ 
pra. 

Particular business considered 

( 1 ) Wife conducting bakery held 
public merchant.—Shevnin v. Grim¬ 
mer, 119 So. 894, 10 La.App. 393. 

( 2 ) Wife engaged in tailoring 
business held public merchant.— 
■Charles Lob’s Sons v. Karnofsky, 148 
So. 34, 177 La. 229, annulling, App., 
144 So. 164. 

(3) Wife conducting "dairy" held 
not public merchant.—Fabacher v. 
Bouprich, 2 La.App. 138. 

(4) Wife running boarding house 
held not public merchant.—^Dene- 
kamp V. Heisler, 126 So. 447, 448, 12 
La. App. 471, reversed on other 
grounds in part 129 So. 617, 170 La 
1005. 

(5) Where a husband and wife 
were aeronauts, and gave exhibi¬ 
tions, she having control of all the 
funds, she was not a public mer¬ 
chant.—Spalding v. Godard 15 La 
Ann. 277. 

28. La.—Moussier v. Gustine, 25 La 
Ann. 36. 

29. La.—Charles Lob's Sons v 
Karnofsky, 148 So. 34, 177 La. 229* 
annulling, App., 144 So. 164—Quer- 


ouze V. Capmartin, 4 So. 497, 40 La. 
Ann. 262—Carroll v. Barriere, 
Mann.Unrep.Cas. 436 —H. T. Cot- 
tam & Co. V. Gueymard, App., 161 
So. 333. 

31 C.J. p 110 note 64. 

Husband’s business in wife’s name 
A wife is bound, as a public mer¬ 
chant, when she conducts business 
“in her own name and ostensibly for 
her own account, and induces inno¬ 
cent third parties to contract with 
her upon the faith of her own and 
her husband’s representation that the 
business is her own," and cannot es¬ 
cape liability on the ground that the 
business is really her husband’s.— 
Rosenberg & Sons v. Papania, 7 La. 
App. 420, 421. 

Pleating machiiLe purchased by 
wife, out of which she made money, 
held not separate business, trade, oc¬ 
cupation, or industry.—Standard 
Manufacturing Co. v. Dupuis, 6 La 
App. 476. 

30. La.—Spalding v. Godard, 15 La 
Ann. 277. 

31 C.J. p 110 note 65. 

31. La—Querouze v. Capmartin, 4 
So. 497, 40 La. Ann. 262. 

32. La—Christensen v. Stumpf, 16 
La. Ann, 50—Carroll v. Barriere, 
Mann.Unrep.Cas. 436. 

Permitting business in name of es. 
tate 

Where a wife passively permits 
her brothers to carry on a business 
in the name of an estate in which 
she has inherited an interest, and 
takes no part in the business, she 
is not bound, as a public merchant, 
for the debts incurred in the busi¬ 
ness, nor Is her husband where he 
has no interest in the business.— 
Horton v. Haralson, 58 So. 858 130 
La. 1003. 

33. La.—^Horton y. Haralson, supra 
Charles Lob's Sons v. Karnof¬ 
sky, App., 144 So. 164, annulled on 
other grounds 148 So. 34, 177 La. 
229—Fabacher v. Bouprich, 2 La. 
App. 138. 


“Article 131 must be read in con¬ 
nection with article 1786. and from 
the latter article it is manifest ihat 
the husband, who, for debts made by 
the wife, is liable only in certain 
specified instances, is not responsi¬ 
ble for debts made by the wife trad¬ 
ing as a public merchant, unless ‘he 
permits her to trade in her own 
name.’ "—Charles Lob's Sons v 
Karnofs^:y, App., 144 So. 164. 166, 
annulled on other grounds 148 So' 
34, 177 La. 229. 

Tacit acriuiesceuce 

Husband’s failure to object and 
take stops to terminate wife’s busi¬ 
ness constituted tacit acQuiescence 
in her continuing therein.—Charles 
Lob's Sons v. Karnofsky, supra. 

34. La.—Charles Lob’s Sons v. 
Karnofsky, supra. 

35. Tex.—George v. Dupignac, Civ. 

App.. 273 S.W. 934. 

Compliance withi statutory require- 
meats 

(1) "The circumstances under 
which the wife may become feme 
sole for mercantile and trading pur¬ 
poses, being prescribed [by Rev.St. 
1925 art. 4626], the rule of implied 
exclusion obtains;” and a wife fail¬ 
ing to comply with the statutory re¬ 
quirements cannot be held personal¬ 
ly liable for goods purchased by her 
in conducting a store, on the allega¬ 
tion that the merchandise was her 
separate property.—J. B.. Hirshfeld & 
Co. V. Evans, 93 S.W.2d 148, 127 Te.x 
254, affirming, Civ.App., 56 S.W.2d 
683. 

(2) Obtaining court order held con¬ 
dition precedent to liability.—J. B. 
Hirshfeld & Co. v. Evans, supra— 
Witherspoon v. G. Heileman Brew¬ 
ing Co., Tex.Civ.App., 144 S.W.2d 
1017. 

(3) However, it has been held that 
wife may conduct business without 
complying with Vernon’s Sayles Civ. 
S't.Annot.l914 arts 4529a-4629d.—A. 
B. Richards Medicine Co. v. Jen¬ 
nings, Tex.Civ.App., 283 S.W. 296. 
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initted by the other. A tort committed by a husband 
or wife, or both, while engaged in community affairs, or 
inuring to the community's benefit, creates a community 
liability. 

A husband and his wife may be held jointly liable 
for a tort committed by them.36 It has been held 
that one spouse cannot be held personally liable for 
a tort committed by the other,37 and that in Ari¬ 
zona and Washington a husband and wife are not 
jointly and severally liable for a tort committed by 
one without the knowledge or consent of the oth¬ 
er;^® and under the Arizona and Washington stat¬ 
utes, the husband is not liable for the separate torts 
of his wife,39 although the latter statute has been 
held not to protect the community from such liabil¬ 


ity.'to Under other authority, the spouses may be 
jointly liable for a tort committed by the wife 
alone,and, in the absence of a statutory provi¬ 
sion to the contrary, the husband is liable for torts 
committed by the wife, although he was not pres¬ 
ent's or had no knowledge of the occurrence,ex¬ 
cept, perhaps, where the tort is in connection with 
her statutory separate property.^5 

A married woman is liable for her wrongful 
acts^s where there is no coercion on the part of 
her husband,'^and even if she was acting as his 
agent when she committed them,^S or committed 
them in his presence.'^S The rule of the wife’s lia¬ 
bility applies to a tort committed in connection with 


36. Cal —Bonneau v. Galeazi, 8 P. 

2d 133, 215 Cal. 27. 

Tex.—Martin v. Martin, Civ.App., 

130 S.W.2d 863, error dismissed, 

judgment correct. 

37. Wash.—Sandgren v. West, 115 

P.2d 724, 9 Wash.2d 494—Perren 

V. Press, 8l P.2d 867, 196 Wash. 

14. 

In Louisiana 

(1) “Nowhere does the Code pre¬ 
scribe in so many words, that hus¬ 
bands are answerable for the lort- 

^ ious acts of their wives.”—Globe In¬ 
demnity Co. V. Quesenberry, 1 La. 
App. 364, 365. 

(2) “The husband is not liable for 
the torts of his wife committed out 
of his presence.”—Adams v. Golson, 
174 So. 876, 878, 879, 187 La. 363, 
modifying, App., 171 So. 403. 

(3) “The law does not hold the 
husband responsible for the torts of 
the wife, except those done by her 
while on a mission in his behalf or 
under his direction or for the com¬ 
munity.”—^Wise V. Smith, App., 186 
So. 857, 858. 

(4) “The husband is not con¬ 
demned for the torts of his wife by 
reason of the existing marital rela¬ 
tionship for liability to be imposed 
on him, where the tort was commit¬ 
ted in his absence, it must appear 
that she was serving at the time in 
the capacity of his agent or was en¬ 
gaged On an errand for the benefit 
of the community.”— ^tna. Casualty 
& Surety Co. v. Simms, App., 200 So. 
34, 35. 

(5) “In order to hold the husband 
liable as head and master of the 
community for torts committed by 
his wife within the meaning and con¬ 
templation of article 2986 of the 
Revised Civil Code [providing as to 
the cases in which agency or man¬ 
date can take place] it would have 
to be shown affirmatively that she 
was expressly or impliedly author¬ 
ized to and was, at the time of the 
commission of the act, actually at¬ 
tending to the affairs or business of 
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the community.”—Adams v. Golson, 
supra—Casualty & Surety Co. 
V. Simms, supra—^^Vise v. Smith, su¬ 
pra—Matulich v. Crockett, App., 184 
So. 748, 750. 

(6) “If defendant's wife has com¬ 
mitted a . . . tort 

and thereby has caused damages, he 
who has authorized, joined, and aid¬ 
ed in the act is also bound.”—Crow 
V. Manning, 14 So. 122, 124, 45 La. 
Ann. 1221. 

(7) “The husband not shown to 
have been cognizant of the slander¬ 
ous utterances of his wife is not 
liable therefor.”—McClure v. McMar- 
tin, 29 So. 227, 104 La. 496. 

(8) Leading Louisiana case.— 
Adams v. Goulson, supra. 

38;. Ariz.—Bonn v. Kunz, 79 P.2d 
965, 52 Ariz. 219. 

38. Ariz.—Hageman v. Vanderdoes, 
138 P. 1053, 15 Ariz. 312, L.R.A. 
1915A 491, Ann.Cas.l915D 1197. 
Wash.—Perren v. Press, 81 P.2d 867, 
196 Wash. 14. 

30 C.J. p 788 notes 76 [d], note 78 
[d]—31 C.J. p 110 note 73. 

40 . Wash.—^Werker v. Knox, 85 P.2d 
1041, 197 Wash. 453. 

Contra Killingsworth v. Keen, 154 
P. 1096, 89 Wash. 597. 

41 . Tex.—Magerstadt v. Lambert, 
87 S.W. 1068, 39 Tex.Civ.App. 472. 

42 . Cal.—Henley v. Wilson, 70 P. 
21, 137 Cal. 273, 92 Am.S.R. 160, 58 
L.R.A. 941. 

31 C.J. p 110 note 69. 

Contra Strasburger v. Prescott, 295 
P. 357, 111 Cal.App. 104. 

In Texas 

(1) A husband is held personally 
liable for a tort committed by his 
wife. — Scott V. Brazile, Com.App., 292 
S.W. 185, reversing Brazille v. Scott, 
Civ.App., 273 S.W. 1013—First Nat. 
Bank v. Finn, Civ.App., 133 S.W. 2d 
151, error dismissed—Campbell v. 
Johnson, Civ.App., 284 S.W. 261, 263, 
affirmed, Com.App., 290 S.W. 526— 
31 C.J. p 110 note 69. 

(2) Such liability is limited to his 
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interest in the community.—Jackson 
V. Dickey, Com.App., 281 S.W. 1043, 
reversing Dickey v. Jackson, Civ. 
App., 275 S.W. 310. 

(3) “Under the provisions of arti¬ 
cle 4613 (4621) (2967) (2851), Rev. 
St. 1925, the separate property of the 
husband cannot be subjected to the 
payment of damages occasioned by 
the torts of the wife. Notwithstand¬ 
ing the provision, his common-law 
liability for her torts remains un¬ 
disturbed by any statute.”—Camp¬ 
bell V. Johnson, supra. 

(4) However, it has been held that 
the statute destroys the right of ac¬ 
tion against the husband for the in¬ 
dependent torts of his wife, .if the 
husband would have been liable be¬ 
fore such act, and does not merely 
affect the remedy, and hence does 
not apply to torts committed before 
its passage.—Burnett v. Cobb, Civ. 
App., 262 S.W. 826. 

43. Cal.—Henley v. Wilson, 70 P. 21, 
137 Cal. 273, 92 Am.S.R. 160, 58 L. 

R. A. 941. 

44. Cal.—Henley v. Wilson, supra. 

45. Cal.—Henley v. Wilson, supra. 

46. Tex.—Borger Independent 

School Dist. V. Dickson, Civ.App., 
52 S.W.2d 505, error refused. 

Wash.—^Beakley v. City of Bremer¬ 
ton, 105 P.2d 40, 5 Wash.2d 670— 
Werker v. Knox, 85 P.2d 1041, 197 
Wash. 453. 

31 CJ. p 110 note 74. 

Forging of husband’s name and 
uttering of forged instruments.— 
Scott V. Brazile, Tex.Com.App., 292 
S.W. 185, reversing Brazille v. Scott, 
Civ.App., 273 S.W. 1013. 

Waste 

Cal.—Bonneau v. Galeazi, 8 P.2d 133, 
215 Cal. 27. 

47. Tex.—Crawford v. Doggett, 17 

S. W. 929, 82 Tex. 139, 27 Am.S.R. 
859. 

31 C.J. p 110 TWte 74. 

48. Cal.—Bonneau v. Galeazi, 8 P. 
2d 133. 215 Cal. 27. 

49. La.—Clement v. Wafer, 12 La. 
Ann. 599. 
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the performance of a contract which she is author¬ 
ized to make,®® and even, it has been said, when the 
tort is committed in an attempt to perform a con¬ 
tract which is not binding on her or which she is 
incapacitated to make,®! provided the tort and her 
liability arising therefrom may be established in¬ 
dependently of her purported contractual obliga- 
tions.®2 She is also chargeable with the torts of 
her husband acting on her behalf and authorized by 
her,®® although not with his torts in which she in 
no way participated,®^ or participated merely pas¬ 
sively:®® but the wife has been held not bound by 
unauthorized misrepresentations of her husband, 
not made in her presence or with her knowledge,®* 
nor will her acceptance of the consideration in¬ 
volved constitute a ratification of such representa¬ 


tions.®'^ 

A tort committed by a husband,®* or by a wife 59 
or by both,*® while engaged in the prosecution or 
management of community affairs, or inuring to 
the benefit of the community, creates a communitv 
liability: the wife is not separately liable for such 
a tort by the husband.*! On the other hand, a tort 
committed by a married man which is neither con¬ 
nected with, nor for the benefit of, the community 
is not a community liability.*® Thus there is no 
community liability for a tort committed by a mar¬ 
ried man in connection with his function as a pub¬ 
lic officer where the wrongful act has no relation to 
the community,** nor does such tort create a sep¬ 
arate liability of the wife;*^ but the community is 
liable where it receives the benefit of the tort.*® 


50. Tex.—^Whitney Hardware Co. v. 
McMahan, 231 S.W. 694, 111 Tex. 
242. 


51. Tex.—^Whitney Hardware Co. v. 
McMahan, supra. 

Contra Sandoval v. Eagle Pass Lum¬ 
ber Co., Tex.Civ.App., 248 S.W. 132. 

52. Tex.—Scott V. Brazile, Com. 
App., J292 S.W. 185, reversing 
Brazille v. Scott. Com.App., 273 S. 
W, 1013. 

53. Cal.—Gray v. Huffaker, 169 P. 
1038, 176 Cal. 516. 

31 C.J. p 111 note 77. 

54. Wash.—Beakley v. City of 
Bremerton, 105 P.2d 40, 5 Wash.2d 
670—Pletcher v. Porter, 33 P.2d 
109, 177 Wash. 560. 

55. Tex.—Thomason v. Pacific Mut. 
Life Ins. Co. of California, Civ. 
App., 74 S.W.2d 162, error refused. 

56. Tex.—Reeves v. Shook, Civ. 
App., 225 S.W. 429. 

31 C.J. p 111 note 78. 

57. Tex.—Ethridge v. Price, 11 .S, 
W. 1039, 73 Tex. 597—Lewis v. 
Hoeldtke, Civ.App., 76 S.W. 309. 

58. Ariz.—McFadden v. Watson, 74 
P.2d 1181, 51 Ariz. 110. 

Wash.—Furniture Workers' Union 
Local 1007 V. United Brotherhood 
of Carpenters and Joiners of 
America, 108 P.2d 651, 6 Wash.2d 
654—Beakley v. City of Bremer¬ 
ton, 105 P.2d 40, 5 Wash.2d 670— 
Van Geest v. Stocks, 88 P..2d 406, 
198 Wash. 218—Local No. 2618! 
Plywood and Veneer Workers of 
United Brotherhood of Carpenters 
and Joiners of America v. Taylor, 
85 P.2d 1116, 197 Wash. 5r5—New¬ 
bury V. Remington, 52 P.2d 312, 
184 Wash. 665—Exeter Co. v. Hol¬ 
land Corporation, 23 P.:2d 864, 172 
Wash. 323, reversing 20 P.2d 1, 
172 'Wa.sh. 323—Merritt v. New¬ 
kirk, 285 P. 442, 155 Wash. 517— 
De Phillips v. Neslin, 283 P. 691, 
155 Wash. 147—^Wimmer v. Nichol¬ 
son, 275 P. 699, 151 Wash. 199_1 


Wimmer v. Parsons, 251 P. 868, 
141 Wash. 422—Blouen v. Quim- 
pere Canning Co., 247 P. 940, 139 
Wash. 436—^De Phillips v. Neslin, 
•245 P. 749, 139 Wash. 51—Vander- 
veer v. Hillman, 211 P. 722, 122 
Wash. 684—Geissler v. Geissler, 
164 P. 746, 96 Wash. 150, remitti¬ 
tur modified on other grounds 166 
P. 1119, 96 Wash. 150. 

31 C.J. p 111 note 80. 

Liability of community property for 
tort see infra § 537. 

Respondeat superior 

(1) The liability is based on the 
doctrine of respondeat superior.— 
Werker v. Knox, 85 P.2d 1041, 197 
Wash. 4'53—Furuheim v. Floe, 62 P. 
2d 706, 707, 188 Wash. 368—Berg 
man v. State. 60 P.3d 699, 701, 187 
Wash. 622, 106 A.L.R. 1007—3l C.J. 
p 111 note 80 [a]. 

(2) “Under that doctrine, unless, 
in a given instance, it can be said 
that the husband was acting as the 
agent of the marital community the 
community is not liable.”—Furuheim 
v. Floe, supra—Bergman v. State, 
supra. 

Presumption of community benefit 

As respects liability of community 
for fraud, “when ... a mar¬ 
ried man enters into a contract in 
his individual name to purchase real 
estate, and then, in the same form, 
enters into another contract to sell 
that same real estate at a profit, the 
transaction is presumptively for the 
benefit of the community of which 
he is a member.”—Karr v. Mahaffay, 

2 64 P. '2, 146 Wash. 569. 

Negligence as trustee 
Community was held liable for 
judgment secured against husband 
for negligence as trustee under will, 
in performing services for which he 
claimed and received compensation. 
—Meek V. Cavanaugh, 265 P 178, 
147 Wash. 153. 


59. Wash.—Werker v. Knox, 85 P. 
2d 1041, 197 Wash. 453. 
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A Wife pnrehasingr aeoessaries on 
behalf of the community is acting as 
Its agent.—Werker v. Knox, 85 P M 
1041, 197 Wash. 453. 

00. Wash.—Oudin v. Crossman, 46 
P. 1047, 15 Wash. 519. 

31 C.J. p 111 note 81. 

Harboring vicious dog 

(1) “The harboring of a vicious 
dog by a husband and wife is an act 
of the community, and ... the 
liability is a community one.”—Re- 
neau v. Brown, 158 So. 406, 9 La 
App. 375. 

(2) Liability of husband or wife 
for injuries by animal owned by 
spouse generally see Animals §§ 165 
167. 

61. Wash.—^Wimmer v. Parsons 251 
P. 868. 141 Wash. 422. 

62. Wash.—Furuheim v. Floe 62 P. 
2d 706, 188 Wash. 368—Bergman 
v. State, 60 P.2d 699, 187 Wash. 
622, 106 A.L.R. 1007—Newbury v. 
Remington, 52 P.2d 312, 184 Wash. 
665—Merritt v. Newkirk, 285 P. 
442, 155 Wash. ■517—De Phillips v. 
Neslin, 283 P. 691, 155 Wash. 147. 

31 C.J. p 111 note 82. 

63. Wash.—Coles v. McNamara, 231 
P. 28, 131 Wash. 691. 

31 C.J. p 111 note S3. 

Pact that officer was appointed to 
office, and not elected, does not affect 
the application of the rule.—Fidelity 
& Deposit Co. of Maryland v. Clark, 
258 P. 35, 114 Wash. 520. 

Agreement to indemnify surety 
Sheriff's surety could not recover 
from community loss sustained in 
suits for sheriff's official torts, al¬ 
though he agreed to indemnify sure¬ 
ty.—Fidelity & Deposit Co. of Mary¬ 
land v. Clark, supra. 

64. Wash.—Bice v. Brown, 167 P. 
1097, 98 Wash. 416. 

65. Wash.—Beakley v. City of 
Bremerton, 105 P.2d 40, 5 Wash. 
2d 670. 
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In Texas, however, it has been held that an obli¬ 
gation growing out of the separate tort of a mar¬ 
ried man is a community liability.®® 

§ 524. Attorney’s Fees and Costs 

Attorney's fees for services in protecting community 
property constitute a community debt, as do fees for 
successfully defending a wife in her husband's suit for 
her Interdiction, or for successfully prosecuting the wife's 
suit for her husband's interdiction, and the costs of the 
latter proceeding. 

Attorney's fees for services rendered in the de¬ 
fense and protection of community property con¬ 
stitute a community debt.®'' Where the husband 
alone can maintain an action for personal injuries 
received by his wife, she, while living with him, 
cannot, acting alone, make a valid agreement with 
an attorney to prosecute such an action.®® It has 


been held that the fees due a lawyer for success¬ 
fully defending a wife in a suit for her interdic¬ 
tion brought by her husband are a debt of the com¬ 
munity ;®9 and the fees of the lawyer for the wife 
as plaintiff in a successful suit for the interdiction 
of her husband are primarily a communit}" obliga¬ 
tion,*^® as are the costs of such a proceeding.''^ 

Where a statute authorizes the court, in an action 
for separate maintenance, to make such order, rela¬ 
tive to the expenses of the suit, as will insure the 
wife an efficient preparation and presentation of 
her case, a husband is not liable in an independent 
action by the wife's attorney for disbursements in- 
curred.*^^ 

Liability for costs in proceedings for divorce is 
considered in Divorce § 197, and for counsel fees in 
such proceedings in Divorce § 201. 


E. LIABILITY FOR COMMUNITY AND SEPARATE DEBTS 


§ 525. Personal Liability 

The husband is personally liable on all community 
contracts and obligations, as well as on his own contracts, 
but as a rule he is not bound by his wife's separate con¬ 
tracts or for her separate debts. Generally, the wife is not 
personally liable during coverture for the community 
debts, nor, as a rule, is she liable for her husband's debts 
or obligations; but she is liable for her own debts. 

The management and control of the community 


being vested in the husband, as discussed supra § 
506, he is personally liable on all community con¬ 
tracts and obligations,'^® as well as on his own con¬ 
tracts.*^^ As a rule, a married man is not bound by 
the separate contracts of his wife or for her sepa¬ 
rate debts,''® including her antenuptial debts,*^® for 
which she remains liable after marriage but in 
California the husband is held liable for his wife’s 


66. Tex.—^Word v. Colley, Civ.App., 
143 S.W. 257. 

67. Wash.—Vanderveer v. Hillman, 
211 P. 722, 122 Wash. 684. 

68b Wash.—Hammond v. Jackson, 
154 P. 1106, 89 Wash. 510, 

J1 C.J. p 111 note 87. 

69. La.—Breaux v. Francke, 30 La. 
Ann. 336. 

70. La.—Leech's Interdiction, 12 So. 
126, 45 La.Ann. 194. 

71. La.—Bothick's Succession, 28 
So. 458, 52 La.Ann. 1863. 

72. N.M.—La Follette v. Romero, 2 
P.2d 310, 35 N.M. 509. 

73. Cal.—^Hulsman v. Ireland, 270 P. 
948, 205 Cal. 34'5—Street v. Bertol- 
one, 226 P. 913, 193 Cal. 751. 

La.—Luthy v. Philip Werlein Co., 
112 So. 709, 163 La. 752—Winter v. 
Gani, App., 199 So. 600—Fairbanks, 
Morse & Co. v. Bordelon, App., 198 
So. 391—Pitre v. Fontenot, App., 
154 So. 652—^Wilson & Gandy v. 
Cummings, App., 150 So. 436—Beal 
V. Ward, 127 So. 423, 13 La.App. 
191—Mathews v. D’Asaro, 126 So. 
246, 14 La App. 328—Philip Wer¬ 
lein, Limited, v. Madsen, 120 So. 
237, 10 La.App. 550—Dickinson Mo¬ 
tors Co. V. Sullivan, 6 La.App. 329 
—Ball & Barron v. Wunsch, 4 La. 
App. 87. 

Tex.—McJunkin v. Republic Nat. 
Bank of Dallas, Civ.App., 131 S. 


W.2d 1085, error dismissed, judg¬ 
ment correct—Rushing v. Hall, 
Civ.App., 74 S.W.2d 761—Power v. 
•City of Breckenridge, Civ.App., 290 
S.W. 872. 

Wash.—Yakima Plumbing Supply 
Co. V. Johnson, 270 P. 829, 149 
Wash. 257. 

31 C.J. p 111 note 98. 

Commissions for lease of wife’s sep- 
arate property 

Husband not acting solely for wife 
in leasing wife’s separate property 
was held liable for commissions, 
where he was necessary party lessor, 
and proceeds of lease constituted 
community property.—Settegast v. 
Timmins, Tex.Civ.App., 6 S.W.2d 425, 
error refused. 

74. Wash.—Yakima Plumbing Sup¬ 
ply Co. V. Johnson, 270 P. 829, 149 
Wash. 257. 

31 C.J. p 111 note 99. 

75. La.—Purser & Magruder v. 

Baientolila, 94 So. 366, 152 La. 

716, 25 A.L.R. 348—Keller Zander, 
Inc., V. Copeland, App., 196 So. 527 
—Morris v. Giovanni, 119 So. 267, 
9 La.App. 242. 

Tex.—Thompson v. Bruce, Civ.App., 
90 S.W.2d 265—Fairbanks v. Ains¬ 
worth, Civ.App., 57 S.W.2d 198— 
Graves v. Parker, Civ.App., 22 S. 
W.2d 747, error dismissed—Colon- 
na Y, Kruger, Civ.App., 246 S.W. 
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707—Crosby v. A. Harris & Co., 
Civ.App., 234 S.W. 127. 

31 C.J. p 111 note 1. 

Agency between husband and wife 
see supra § 512. 

Fact that husband condncted 
lixniuary negotiations for coni 
and gained some benefit from 
wife’s execution thereof did not 
make husband, who was not party 
to contract, liable thereon.—Losson 
V. Blodgett. 36 P.2d 147, 1 Cal.App.2d 
13. 

Liability for fees for inspection of 
wife’s sheep 

Under a statute providing that 
“during the marriage the husband 
shall have the sole management” of 
the wife's property, he was liable for 
fees for inspection of her sheep, 
which by statute were to be paid “by 
the owner or person in charge,” al¬ 
though they may have been in the 
charge of another person.—Abbott v. 
Stanley. 14 S.W. 62, '77 Tex. 309. 

76. Tex.—^Nash v. George, 6 Tex. 
234—Sandel v. Dailey, Civ.App., 
141 S.W.2d 467—Massachusetts 
Mut. Life Ins. Co. v. Stockyards 
Nat. Bank, Civ.App., '50 S.W. 2d 
425, error dismissed—Crane v. 
Robert & St. John Motor Co., Civ. 
App., 42 S.W.2d 686—Johnson v. 
Griffiths, Civ.App., 135 S.W. 683. 

31 C.J. p 111 note 2. 

77. Tex.—John F. Grant Lumber 
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antenuptial debts, to the extent of the community 
property in his hands.7S A husband may by his 
contract make himself liable for improvements on 
his wife^s separate property, *^9 or the spouses may, 
by joint action, render themselves jointly liable;^® 
and a husband has been held liable where he con¬ 
tracts a debt for his wife's business enterprise or 
her separate estate, with her authorization.^^ A 
husband is not bound by an agreement m.ade by his 

wife without authority.82 

Generally, the wife is not personally liable during 
coverture for the community debts,^^ ^or is she, as 
a rule, liable for the debts or obligations of her 
husband but in either instance she may, under 
some authorities, as appears supra § 517, make her¬ 
self liable by contract. A married woman is liable 


41 C.J.g, 

for her own debts,85 and, while she is not liable for 
an assessment for improvements on community 
property,86 she may, by statute, be made personally 
liable for an assessment for an improvement bene¬ 
fiting her separate property, regardless of her con- 
tractual capacity or liability.87 

§ 526. Property Liable 

A husband and wife cannot by agreement alter the 
character of property as against the rights of third per¬ 
sons without notice; but either may be precluded or esi 
topped to assert the character of the property to be dif! 
ferent from that v^iich they have permitted It to be 
held out as having. 

The husband and wife cannot by agreement al¬ 
ter the character accorded by law to particular 
property as against the rights of creditors, or other 


Co. V. Jones, 151 S.W.2d 944, af¬ 
firmed 164 S.W.2d 1019, 139 Tex. 
■647—Arthur Caddel Co. v. Jones, 
Civ.App., 100 S.W.2d 181, error dis¬ 
missed. 

78 . Cal.—Medical Finance Ass*n v, 

Allum, 66 P.2d 761, 22 Cal.App.2d 
Supp. 747—White v. Gobey, 19 P.2d 
876, 138 Cal.App., Supp., 789— 

Johnson v. Taylor, 4 P.2d 999, 120 
Cal.App., Supp., 771. 

Statutory liability of wife’s sep. 
arate property for her debts held not 
an “antenuptial debt" for which hus¬ 
band will be liable.—Medical Finance 
Ass’n V. Allum, 66 P.*2d 761, 22 Cal. 
App.2d Supp. 747. 

79 . Tex.—Gleghorn v. Russell, Civ. 
App., 62 S.W.2d 285—Ackermann v. 
Ackermann Schuetzen Verein, Civ. 
App., 60 S.W. 366. 

SO. Tex.—Gleghorn v. Russell, Civ. 
App., 62 S.W.2d 285. 

81 . Tex.—Foster v. Hackworth, Civ. 
App., 164 S.W.2d 796. 

82 . Tex.—Hall v. Decherd, 131 S.W. 

1133, 62 Tex.Civ.App. 426—Rich- 

burg V. Sherwood, Civ.App., 105 S. 
W. 524. 

83 . La.—Luthy v. Philip Werlein 
Co., 112 So. 709, 163 La. 752—Win¬ 
ter V. Gani, App., 199 So. 600— 
Fairbanks, Morse & Co. v. Borde¬ 
lon, App., 198 So. 391—Cook-Doug- 
las Co. V. Prudhomme, 127 So. 104, 
13 La. App. 37—Denekamp v. Heis- 
ler, 126 So. 447, 12 La.App. 471, 
reversed in part on other grounds 
129 So. 617, 170 La. 1005—Math¬ 
ews V. D'Asaro, 126 So. 246, 14 La. 
App. 328—Dickinson Motors Co. v. 
Sullivan, 6 La.App. 329—Ball & 
Barron v. Wunsch, 4 La.App. 87. 

N.T.—Malakoff v. Frye, 284 N.Y.S. 
22, 158 Misc. 171, stating Washing¬ 
ton law. 

Tex.—Lusk V. Parmer, Civ.App., 114 
S.W.2d 677, error dismissed—Moss 
v. Reverra, Civ.App., 40 iS.W.2d 854 


—Power V. City of Breckenridge, 
Civ.App., 290 S.W. 872. 

Wash.—Pillatos v. Hyde, 119 P.2d 
323, 11 Wash.2d 403, 137 A.L.R. 
839—Yakima Plumbing Supply Co. 
V. Johnson, 270 P. 829, 149 Wash. 
257. 

31 C.J. p 112 note 6. 

But it has been said that “in a le¬ 
gal sense, all community debts are 
debts of the husband and wife.”— 
McJunkin v. Republic Nat. Bank of 
Dallas, Tex. Civ.App., 131 S.W. 2d 
1085, 1089, error dismissed, judgment 
correct. 

Agency between husband and wife | 
see supra § 512. 

Statement of account by husband 
after separation 

Husband,‘after separation and dur¬ 
ing pendency of divorce action, can¬ 
not state account with creditor, 
growing out of transactions concern¬ 
ing the community business and cov¬ 
ering a period both before and after 
the separation, so as to give creditor 
right to personal judgment against 
wife.—Allec v. Briggs, 265 P. 1024, 
90 Cal.App. 525. 

84. Cal.—Swim v. Ackel, 15 P.2d 
1110, 127 Cal.App. 516. 

La.—Myevre v. Norton, App., 6 So. 
2d '215. 

Wash.—Smyser v. Smyser, 135 P.2d 
455—Schmidt v. Van Woerden, 42 
P.2d 3, 181 Wash. 39—Curtis v. 
Hickenbottom, 290 P. 822, 158 

Wash, 198—Yakima Plumbing Sup¬ 
ply Co. V. Johnson, 270 P. 829, 149 
Wash. 257—'Cunningham v. Zane, 
245 P. 913, 139 Wash. 176. 

31 C.J. p 112 note 7. 

Strict construction against liability 
A married woman cannot be bound 
for the debt of her husband “except 
in the manner required by the strict 
letter of the law.”—Long v. Crutch¬ 
field, Tex.Civ.App., 295 S.W. 625, 626. 

Wife held not estopped to deny 
liability for goods delivered husband 
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by husband^s statement that she 

would see that account was paid._ 

Long V. Crutchfield, supra. 

Debts incurred in managing wife’s 
property 

(1) In Louisiana a married woman 
is not liable for debts incurred by 
the husband acting alone in manag¬ 
ing her property, provided no benefit 
to her is derived therefrom.—^Bank 
of Coushatta v. Coats, 127 So. 587, 
170 La. 163—31 C.J. p 105 note 76. 

(2) The rule is otherwise where 
there has been a separate benefit to 
the wife.—^Patterson v. Frazer, 8 La 
Ann. 512. 

31 C.J. p 105 note 77. 

85. Idaho.—Sassaman v. Root, 21S 
P. 374, 37 Idaho 588. 

La.—Morris v. Oliphint, 124 So. 564, 
11 La. App. 629—Demack Motors 
Co. V. Hallick, 119 So. 572, 10 La 
App. 140. 

Tex.—Foster v. Hackworth, Civ.App., 
164 S.W.2d 796. 

Promise without consideration 
If wife received no consideration 
for agent husband’s promise to ven¬ 
dor to pay taxes for year in which 
wife purchased farm, promise was 
not binding on wife.—Fidelity Sav¬ 
ings & Trust Co. V. Grice, Tex.Civ. 
App., 62 S.W.2d 635, error dismissed. 
Diability held not shown 

Wife who signed order directing 
person in charge of oil production to 
pay husband's indebtedness out of oil 
produced, but never promised to pay 
the debt, was held not liable to hus¬ 
band’s creditor for refusal to sign 
new order on change of production 
managers, where there was no proof 
to show that sufficient oil to pay in¬ 
debtedness had been produced.— 
Harper v. Nowlin, La.App., 159 So. 
479. 

86. Tex.—Power v. City of Brecken¬ 
ridge, Civ.App., 290 S.W. 872. 

87. Tex.—Spears v. San Antonio, 
223 S.W. 166. 110 Tex. 618. 
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third persons, without notice ?ior is a creditor 
of the husband precluded from ass?rting that prop¬ 
erty is that of the community by the fact that the 
husband ratified a sale thereof by the wife as her 
separate property.S9 However, husband and wife 
may be precluded from asserting the true charac¬ 
ter of property to be different from that which they 
have permitted it to be held out as bearing.^® 

A married woman may be estopped to set up her 
rights in her separate property where she has know¬ 
ingly permitted the record and apparent ownership 
thereof to exist in her husband but in order 
that she may be estopped she must have knowledge 
of the facts,and in order that an estoppel may 
arise the person in whose favor it is asserted must 
have been prejudiced or misled to his injury.93 So 
she is estopped in favor of a creditor of the hus¬ 
band who extends credit to him on the strength of 
the record title only in case she knew that the title 
stood in his name.94 The wife cannot be estopped 
by representations of her husband which she did 
not authorize and of which she had no knowledge.®^ 
The mere fact that the wife permits her husband 
to manage her separate property will not estop her 
from asserting her rights therein,^^ unless the claim 
is based on a transaction from which she or her 
property received some benefit. ^ 7 

The husband is not estopped from asserting that 
property is his separate property by the mere fact 
that he permits the wife to use it as her own.9S 

Where title to property is taken in the name of 

88. Tex.—^Hornsby v. Hornsby, 93 S. 

W.2d 379, 127 Tex. 474, reversing, 

Civ.App., 60 S.W.2cl 489—Trinity 
Fire Ins. Co. v. Solether, Civ.App., 

49 S.W.2d 940, affirmed Solether v. 

Trinity Fire Ins. Co., 78 S.W.2d 
180, 124 Tex. 363. 

31 C.J. p 112 note 12. 

Income from separate property 

(1) When spouses intentionally 
treat income from separate property 
as community property, “the char¬ 
acter of the income changes in ac¬ 
cordance with their intention,” and 
subsequent creditors cannot attack 
agreement.—Rundle v. Winters, 298 
P. 929, 931, 38 Ariz. 239. 

(2) Transmutation of character of 
property by transactions between 
husband and wife generally see su¬ 
pra §§ 494-500. 

89. La.—Eagle Rice & Feed Mills v. 

Bourque, .4pp., 149 So. 891. 

90. Cal.—Wilson v. Grey, 121 P.2d 
514, 49 Cal.App.2d 228. 

Idaho.—Boise Ass’n of Credit Men v. 

Glenns Ferry Meat Co., 283 P. 1038, 

48 Idaho 600—Sassaman v. Root, 

218 P. 374, 37 Idaho 588. 

31 C.J. p 112 -note 14. 


the wife, creditors of the husband seeking to sub¬ 
ject it to the payment of the husband’s debts are 
entitled to inquire into the true nature of the trans- 
action.S9 Where a deed to a married woman re¬ 
cites that the land is conveyed to her for her sole 
use and benefit, it constitutes a sufficient notice of 
her separate ownership as to purchasers and credi¬ 
tors having knowledge of its existence and, where 
the purchaser of land on execution against a hus¬ 
band has notice that the land is the separate prop¬ 
erty of the wife, the sale does not affect the wife’s 
interest, although the title is in the husband’s 
name.2 Where land conveyed to the wife is nev¬ 
ertheless prima facie community property because 
of the absence of recitals in the deed that it is the 
wife’s separate property, a purchaser at a sale on 
execution against the husband takes the title which 
he would have taken had the land been in fact com¬ 
munity property,3 but, where a judgment against 
the husband had not become a lien on such land 
prior to its transfer by the wife, the land is not 
subject to execution on the judgment in the absence 
of a showing that the transfer was made for the 
purpose of defrauding creditors.^ The fact that 
the law gives to the wife the control and manage¬ 
ment of her separate property does not require her 
to give notice to those who may credit her hus¬ 
band that property used by him is her separate 
property, in order to protect such property from sei¬ 
zure and sale for his debts.^ 

Registration of a marriage co7itract has been re¬ 
quired, under some statutes, in order to affect third 

Bank & Trust Co., 156 So. 426, 180 
La. 387. 

31 C.J. p 113 note 20. 

96. Idaho.—Feltham v. Blunck, 198 
P. 763, 34 Idaho 1. 

31 C.J. p 113 note 21. 

97. Idaho.—Feltham v. Blunck, su¬ 
pra. 

98. Cal.—Bashore v. Parker, 80 P. 
707, 146 Cal. 525. 

99. La,—De Sentmanat v. Soul-6, 33 
La.Ann. 609. 

31 C.J. p 113 note 24. 

1. Tex.—Spencer v. Rosenthall, 58 
Tex. 4—Morrison v. Clark, 55 Tex. 
437. 

31 C.J. p 113 note 25. 

2. Tex.—Raley v. Abright, Civ.App., 
43 S.W. 538. 

3 . Tex.—Houston Oil Co. v. Choate, 
Com.App., 232 S.W. 28'5. 

31 C.J. p 113 note 26. 

4. Tex.—^Barr v. Simpson, 117 S.W. 
1041, 54 Tex.Civ.App. 105. 

31 C.J. p 113 note 27. 

5. Tex.—Eastham v. Jones, Civ. 
App., 236 S.W. 139—Burkitt v. 
Moxley, Civ.App., 206 S.W. 373 


Evidence held insufficient to estab¬ 
lish estoppel 

Tex.—Hardee v. Vincent, Civ.App., 
127 S.W.3d 333, reversed on other 
grounds 147 S.W.2d 1072, 136 Tex. 
99. 

31 C.J. p 112 note 14 [a]. 

91. Cal.—Wilson v. Grey, 121 P.2d 
514, 49 Cal.App.2d 228. 

Idaho.—Buhl State Bank v. Glander, 
56 P.2d 757, 66 Idaho 542. 

31 C.J. p 112 note 15. 

Registration of motor vehicle in 
husband's name.—Sidney v. Wilson, 
227 P. 672, 67 Cal.App. 282. 

92. Cal.—Spear v. Farwell, 42 P.2d 
391, 5 Cal.App.2d 111. 

31 C.J. p 113 note 16. 

93. Cal.—Spear v. Farwell, supra. 
La.—American Surety Co. of New i 

York v. Noble & Salter, 199 So. ' 
131, 196 La. 312. 

31 C.J. p 113 note 18. 

94. Idaho.—McKeehan v. Vollmer 
Clearwater Co., 166 P. 256, 30 Ida¬ 
ho 505, Ann.Cas.l918E 1197. 

95. La.—Marlatt v. Citizens’ State 
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persons,® unless such persons had actual noticed 

§ 527. - Community Property 

a. In general 

b. Liability for separate debts 

a. In Greneral 


Where a valid conveyance is made for a consid 
ation including a note reserving a vendor’s li^ 
which note is subsequently transferred to a th ’h 
person, the vendor’s lien affects the entire pronenv 
involved, although it is subsequently reconveved v 
the community.14 ^ 


Community property, unless exempted by statute, is 
liable for community debts or obligations; so it may be 
liable for family support or expenses, or for the debt 
created by a tort committed for the benefit of the com¬ 
munity or in the management of its business. 

The general rule is that the community property 
of the husband and wife, except that which is ex¬ 
empt from forced sale,® or is otherwise exempted 
by statute,® is liable for the community debts or ob- 
ligations,!® whether it stands in the name of the 
wife or the husband and community creditors 
have priority over separate creditors of the spous- 
es.i2 The community property is liable for all debts 
and obligations contracted by the wife in the cases 
in which she can legally bind the community.^® 


Family support or expenses. In the absence v 
evidence showing a different practice,i5 the coir, 
munity earnings of husband and wife’ are charse' 
able with the family support,!® and any expendi¬ 
tures for that purpose by either spouse during the 
existence of the marital relation are presumed to 
have been paid out of the community estate Un 
der some statutes the community property may bP 
bound by the wife’s contract for necessaries :18 but 
the community estate has been held not bound 
where the goods were sold on her own credit,» 
and a wife may not, without the consent of he: 
husband, create a community obligation for the ben¬ 
efit of an emancipated child,20 or of persons who 


e. La.—Dutillet v. Dutillet. 3 Mart. 
N.S. 46S. 

31 C.J. p 113 note 29. 

7 . Tex.—Lott V. Bertrand, 26 Tex: 
654. 

8 . Tex.—Advance-Rumely Thresher 
Co, V. Blevins, Civ.App., 248 S W 
1086. 

9. Tex.—Simmons v. Sikes, Civ. 
App., 56 S.W.2d 193, error dis¬ 
missed. 

Bents from wife’s separate lands, 
although community property, can¬ 
not be subjected to payment of com¬ 
munity debts contracted by husband, 
under Texas statute.—Hawkins v. 
Britton State Bank, 52 S.W.2d 243, 
122 Tex. 69—Arnold v. Leonard 273 
S W. 799, 114 Tex. 535—31 C.J. p 114 
note 36. 

10 . U.S.—Hannah v. Swift, C.CA. 
Cal., 61 F.2d 307. 

Ariz.—Tway v. Payne. 101 P.2d 455 , 
55 Ariz, 343—McPadden v. Watson, 
74 P.2d llSl, 51 Ariz. 110—Cosper 
V. Valley Bank, 237 P. 175, 28 4riz 
373. 

La.—First Nat. Bank of Abbeville v. 
Broussard, 11 So. 2 d 602, 202 La! 
315, affirming, App., 5 So.2d 189— 
Luthy V. Philip Werlein Co., 112 
So. 709, 163 La. 752—Theus v. 

Smith, App., 189 So. 305—Carlton 
V. Durr, 120 So. 124, 9 La.App. 269 
—Dickinson Motors Co. v. Sulli¬ 
van, 6 La.App. 329. 

N.M.—Baca v. Village of Belen 240 
P. 803, 30 N.M. 541. 

Tex.—Rushing v. Hall, Civ.App., 74 
S.W.2d 761—Cockrell v. Lovejoy, 
Civ.App., 44 S.W.2d 1040, affirmed 
Lovejoy v. Cockrell, Com.App., 63 
S.W.2d 1009—Spencer v. Davis, 
Civ.App., 298 S.W. 443. 


Wash.—Van Geest v. Stocks, 88 P. 
2d 406, 198 Wash. 218—Bergman v. 
State, 60 P.2d 699, 187 Wash. 622, 
106 A.L.R. 1007—Fidelity Nat. 
Bank of Spokane v. Pox, 258 P. 
335, 144 Wash. 494—Calvin Philips 
& Co. V. Bergman, 227 P. 321, 130 
Wash. ‘346. 

31 C.J. p 113 note 31. 

“Community debts contracted by the 
husband” 

—Simmons v. Sikes, Civ.App., 56 
S.W. 2 d 193, 197, error dismissed. 
“All debts contracted by both hus¬ 
band and wife” 

Tex.—Moore v. Wooten, Civ.App., 265 
S.W. 210, 213, reversed on other 
grounds, Cora.App., 280 S.W. 742, 
rehearing denied 283 S.W. 153. 
Proceeds of sale of community 
property are subject to community 
debts.—Norman v. Levenhagen 253 
P. 113, 142 Wash. 372. 

“The wife’s half of the community 
property is liable, of course, for half 
of the community debts.”—Phillips 
V. Phillips, 107 So. 584, 588, 160 La 
813. 

Implied joinder by husband in con¬ 
tract 

Under a statute making the com¬ 
munity property liable for debts re¬ 
sulting from the wife’s contracts, 
if the husband joins in the execution 
of the contract, a husband who, with 
his wife’s authorization, contracts a 
debt for his wife’s business enter¬ 
prise, or her separate estate, “is re¬ 
garded as having impliedly joined 
in the execution of the contract.”— 
Poster V. Hackworth, Tex.Civ.App 
164 S.W. 2 d 796, 799 . 

I^ien 

The creditors of a community are i 
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entitled to impress a lien on the 
community or on property m which 
tne community has acquiree an in¬ 
terest.—Conley v. Moe, 110 P M IT'* 
7 Wash.2d 355, 133 A.L.R. 1089. 

TTse of unlawfully acquired funds for 
community 

Community held not liable for cor¬ 
porate funds, unlawfully acquired by 
husband shortly before marriage and 
deposited in his private bank ac¬ 
count, in absence of evidence of 
amount used for community purpos¬ 
es.—Kinman v. Roberts, 274 p 719 
151 Wash. 35 . 

11 . La.—Theus v. Smith, App., 1S9 
So. 305—Carlton v. Durr, 120 So. 
124, 9 La.App. 269. 

12 . La.—Thompson v. Vance, 34 So. 
112, 110 La. 26. 

31 C.J. p 114 note 32. 

13. Puerto Rico.—Garcia v. Costa, 
25 Puerto Rico 370. 

14 . Tex.—Noel v. Clark, 60 S.W. 356, 
25 Tex.Civ.App. 136. 

15 . Cal.—Van Camp v. Van Camp, 
199 P. 885, 53 Cal.App. 17. 

16. Cal.—Van Camp v. Van Camp, 
supra. 

17 . Cal. — Van Camp v. Van Camp, 
supra. 

18 . Tex.—Gohlman, Lester & Co. v. 
Whittle, 273 S.W. 808, 114 Tex. 
548, reversing, Civ.App., 254 S.W. 
595—Fallin v. Williamson Cadillac 
Co., Civ.App., 40 S.W.2d 243. 

31 C.J. p 106 note 93. 

19. Tex.—Fairbanks v. Ainsworth, 
Civ.App., 57 S.W.2d 198. 

20 . Puerto Rico.—Garcia v, Costa, 
25 Puerto Rico 370. 

31 C.J. p 106 note 95. 
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are related to her but in no way to the husband.^i 
By express provision of at least one statute, debts 
contracted by the husband for the support of the 
family are community obligations.22 

Under the provisions of the statute, the expenses 
of the family may be chargeable on the property of 
both husband and wife, or of either.^s 

Liability for tort. Community property is liable 
for a debt created by a tort committed by either 
spouse for the benefit of the community or in the 
management of its business,^4 but not for a tort 
which was not committed for such benefit or in such 
management.25 Actual benefit to the community is 
not essential to such liability as long as the tort 
was committed with the intention of protecting its 
interests and the community property may be li¬ 
able, even though the tort was ultimately detrimen- 

21. Tex.—Fairbanks v. 

Civ.App., 57 S.W.2d 198. 

22. Philippine.—^Javier v. Osmefia, 

34 Philippine 336. 

23. Wash.—^Haddad v. Chapin, 279 
P. 583, 153 Wash. 163. 

24. Cal.—^Meyer v. Thomas, 100 P. 

2d 1066, 37 Cal.App.2d 720, denying 
rehearing 100 P.2d 360, 37 Cal.App. 

2d 720. 

Wash.—Bortle v. Osborne, 285 P. 425, 

155 Wash. 585, 67 A.L.R. 1152. 

31 CJ. p 113 note 31 [c]. 

Liability of community for tort see 
supra § 523. 

Sffect of quitclaim deed by husband 
to wife 

Under a statute providing that 
conveyances or transfers between 
husband and wife, therein author¬ 
ized, shall not affect any existing 
equity in favor of creditors of the 
grantor, where plaintiff injured by 
an automobile driven by husband re¬ 
covered judgment against him and 
community, quitclaim deed given by 
the husband to his wife would not of 
itself cut off plaintiff's equitable 
claim against community property.— 

Farrow v. Ostrom, Wash., 133 P.'2d 
974. 

25. Wash.—Bergman v. State, 60 P. 

2d 699, 187 Wash. 622, 106 A.L.R. 

1007—^Killingsworth v. Keen, 154 
P. 1096, 89 Wash. 597. 

Husbaud^s tort as public officer 
Wash.—Kies v. Wilkinson, 194 P. 

582, 114 Wash. 89, 12 A.L,.R. 833. 

31 C.J. p 114 note 37 [a] (1). 

Garnishment of wages 
Husband’s wages, being communi¬ 
ty property, are not subject to gar¬ 
nishment on judgment for personal 
tort.—Coles v. McNamara, 231 P. 28, 

131 Wash. 691. 

Lien of judgment 

A judgment for a tort committed 
by the husband not for the benefit 


tal to the community.27 The common estate may 
be subjected to the payment of a judgment against 
the husband for his wife's tort, where his separate 
property is exempted from such liability by stat¬ 
ute in the case of a judgment against husband 
and wife for a tort committed by the wife, it has 
been held that the wife's separate estate should first 
be resorted to for payment, and if it is insufficient^ 
then the community estate.^^ 

b. Liability for Separate Debts 

While the authorities are not uniform, the more 
common rule is that the community property is liable 
for the separate debts and obligations of the husband, 
including his antenuptial debts, but not for those of the 
wife, excepting her antenuptial debts. 

While under some statutes the community prop- 
erty,2® whether real^i or personal, 32 is not liable 
for the separate debts or obligations of the hus- 

pacity was held not to render com¬ 
munity property liable for rent.— 
Piles V. Bovee, 12 P.2d 914, 168 

Wash. 538. 

31. Ariz.—Tway v. Payne, 101 P.2d 
455, 55 Ariz. 343. 

31 ’C.J. p 114 note 38. 

Judgment as lien 

(1) A judgment against a husband 
is not a lien on community real es¬ 
tate.—Tway V. Payne, supra—Cosper 
V. Valley Bank, 237 P. 175, 28 Ariz. 
*373. 

Wash.—Stafford v. Stafford, 117 P.2d 
753, 10 Wash.2d 649. 

(2) However, on the ground that a 
judgment against a married man is 
presumed to be a community obliga¬ 
tion, it has been held that a judg¬ 
ment against a husband is prima 
facie a lien on all the property, 
whether separate or community, 
standing in his name, and that it re¬ 
mains for community to take some 
action to remove apparent cloud 
from title to community property, or 
to remove cloud and restrain levy of 
execution.—Van Geest v. Stocks, 88 
P.2d 406, 198 Wash. 218. 

(3) Also, a judgment obtained 
against a husband who lived sepa¬ 
rately from his wife for about four 
years has been said to be “presump¬ 
tively a community liability and a 
lien on community property."— 
Campbell v. Sandy, 69 P.2d SOS, 809, 
190 W’-ash. 528. 

A lump-sum award of alimony, in 
a divorce decree, imposed on di¬ 
vorced husband an individual obli¬ 
gation which did not become a lien 
against community realty of hus¬ 
band and second wife.—Stafford v. 
Stafford, supra. 

32. Wash.—^Harry Li. Olive Co. v. 
Meek. 175 P. 33, 103 Wash. 467, 
opinion adhered to 178 P. 450, 105 
Wash. 700. 

31 O.J. p 114 note 39. 


Ainsworth, 


of the community is not a lien on 
the community property.—Schramm 
V. Steele, 166 P. 634, 97 Wash. 309— 
Wilson V. Stone, 156 P. 12, 90 Wash. 
365. 

as. Ariz.—McPadden v. Watson, 74 
P.2d 1181, 51 Ariz. 110. 

27. Ariz.—McFadden v. Watson, su¬ 
pra. 

2& Tex.—'Campbell v. Johnson, Civ. 
App., 384 S.W. 261, affirmed, Com. 
App., 290 S.W. 526. 

29. Tex,—Zeliff v. Jennings, 61 Tex. 
458. 

30, Ariz.—McFadden v. Watson, 74 
P.2d 1181, 51 Ariz. 110—Payne v. 
Williams, 56 P.2d 186, 47 Ariz. 396 
—Forsythe v. Paschal, 271 P. 865, 
34 Ariz. 380—Cosper v. Valley 
Bank, 237 P. 175, 28 Ariz. 373, dis¬ 
approving Villescas v. Arizona 
Copper Co., 179 P. 963, 20 Ariz. 
268. 

Wash.—Smyser v. Smyser, 135 P.2d 
455—Fisch v. Marler, 97 P.2d 147, 
1 Wash,2d 698—^Van Geest v. 
Stocks, 88 P.’2d 406, 198 Wash. 218 
—Bergman v. State, 60 P.2d 699, 
187 Wash. 622, 106 A.L.R. 1007— 
Auernheimer v. Gardner, 31 P.2d 
515, 177 Wash. 158—Curtis v. 

Hickenbottom, 290 P. 822, 158 

Wash. 198—^Peterson v. Zimmer¬ 
man, .253 P. 642, 142 Wash. 385— 
Spokane State Bank v. Tilton, 233 
P. 15, 132 Wash. 641. 

31 C.J. p 114 note 37. 

Judgment debt 

Wash.—Meng v. Security State Bank 
of Woodland, 133 P.2d 393, 16 
Wash.2d 215—Spokane State Bank 
V. Tilton, 233 P. 15, 132 Wash. 
641. 

Notice or knowledge of separate ca¬ 
pacity 

Fact that lessors were not given 
notice, or did not know, that hus¬ 
band signed lease in separate ca-1 
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band, the general rule is that, with some exceptions, 
to be discussed, as to the wife’s earnings, his sepa¬ 
rate debts and obligations may be enforced against 
the community property,S3 even as against commu¬ 
nity property the record title of which is in the 
wife.34 A statute prohibiting the transfer, sale, or 
encumbrance of community property, unless the 
wife joins with the husband in executing the in¬ 
strument, does not expressly or impliedly change the 
rule.® 5 

The community property is not ordinarily liable 


C.J.S. 

for the separate debts or obligations of the wife 36 
such as those under postnuptial contracts of 4 
wife made for the use and benefit of her own se ^ 
arate property,^? or for her own use and benefit 3s 
The community is not liable for the contracts of 
the wife as to matters concerning which she is 
empowered to bind the community estate.36 

Exemption of wife’s earnings. Under some stat 
utes, the earnings of the wife are not liable for 
the husband’s debts, or debts contracted by him vi 
which include debts incurred by him for the benefit 


33. Cal.—Altramano v. Swan, 128 
P.2d 353, 20 Cal.2d 622, prior opin¬ 
ion, App., 119 p.2d 401, and fol¬ 
lowed in Altramano v. Rodeo Del 
Legionarro, 128 P.2d 357, 20 Cal. 
2d S98, prior opinion, App., 119 P. 
2d 404—Fuller v. Harwell, 3 P.2d 
592, 117 Cal.App. 280. 

La.—Magnolia Petroleum Co. v. Crig- 
ler, App., 12 So.2d 511. 

Nev.—Youngworth v. Jewell, 15 Nev. 
45. 

Tex.—Strickland v. Wester, 112 S.W. 
2d 1047, 131 Tex. 23, affirming, 
Wester v. Strickland, Civ.App., 87 
S.W. 2d 765—Smith v. Bailey, 1 S. 
W". 627, 66 Tex. '553—Braden v. 
Gose, 57 Tex. 37-^Lovejoy v. Cock¬ 
rell, Com.App,, 63 S.W. 2d 1009, af¬ 
firming Cockrell v. Lovejoy, Civ. 
App., 44 S.W.2d 1040. 

31 C.J. p 114 note 40. 

Authorities reviewed 
U.S.—^De La Torre v. National City 
Bank of New York, C.C.A.Puerto 
Rico, 110 F.2d 976, certiorari de¬ 
nied De La Torre v. First Nat. 
Bank, 61 S.Ct. 24, 311 U.S. 66 6, 85 
L.Ed. 428. 

Contract 

Cal.—Grolemund v. Caiferata, 111 P. 
2d 641, 644, 17 Cal.2d 679, certio¬ 
rari denied Grolemund v. Caferata 
62 S.Ct 87, 314 U.S. 612, 86 L.Ed. 
492. 

flPort 

“To hold that the husband could 
not subject the community property 
to liability for his tort would be to 
hold that he could not manage and 
control the same."--Grolemund v. 
Caiferata, supra. 


Judgment debt 

(1) Generally. 

Gal.—Hulse v. Lawson, 299 P. 525, 

212 Cal. 614—McAlvay v. Consum¬ 
ers’ Salt Qo., 297 P. 135, 112 Cal 
App. 383. 

Tex.—Hardee v. Vincent, 147 S.W.2d 
1072, 136 Tex. 99, reversing. Civ. 
App., Hardee v. Vincent. 127 SW 
2d 333. ' ‘ 

(2) Judgment arising out of hus¬ 
band’s tort.—Grolemund v. Caiferata, 
111 P.2d 641, 17 Cal.3d 679, certiorari 
denied Grolemund v. Caferata, 62 S. 
Ct. 87, 314 U.S. 612, 86 L.Ed. 492. 


(3) A judgment of the supreme 
court of Puerto Rico holding that 
real estate forming part of the com¬ 
munity property was subject to at¬ 
tachment as security for a judgment 
against husband on a note which he 
had executed, without consideration, 
and without knowledge of, or ratifi¬ 
cation by, his wife, as comaker for 
accommodation was not inescapably 
wrong so as to warrant reversal.—De 
La Torre v. National City Bank of 
New York, C.C.A.Puerto Rico, 110 P. 
2d 976, certiorari denied De La Torre 
V. First Nat. Bank, 61 S.Ct. 24, 311 
U.S. 666, 85 LEd. 428. 

Purchase made before mejrriage 
However, where husband prior to 
marriage bought ring for wife, which 
he paid for after marriage, husband, 
who had separate property in addi¬ 
tion to community property, was ob¬ 
ligated to pay for ring out of his 
separate property.—^White v. White, 
79 P.2d 759, 26 Cal.App.2d 524. 

As between husband’s judgment 
creditor and purchaser of community 
property, judgment creditor who re¬ 
corded judgment prior to conveyance 
had senior right to property.—First 
Nat. Bank v. <2oreil. La.App., '145 So. 
395, amended on other grounds 149 
So. 326. 

34. Cdl,—^McAlvay v. Consumers’ 
Salt Co., 297 P. 135, 112 Cal.App. 
383—Bekins v. Dieterle, 91 P. 173, 

5 Cal.App. 690. 


35. Idaho.—Holt v. Empey, 178 P 
703, 32 Idaho 106. 

36. U.S.—Best v. Turner, C.C A. 
Tex„ 67 F,2d 786, 90 A.L.R. 1293, 
affirming, D.C., 1 F.Supp. 461, and 
followed in Best v. Cramp, C.C.A. 
67 P.2d 788. 

Ariz.—Tway v. Payne, lOl P.2d 455, 
55 Ariz. 343—McFadden v. Watson, 
74 P.2d 1181, '51 Ariz. 110—Payne 
V. Williams, 56 P.2d 186, 47 Ariz 
396. 

La.—Purser & Magruder v. Baiento- 
lila, 94 So. 366, 1’52 La. 716, 25 A. 
L.R. 348—Demack Motors Co v 
Hallick, 119 So. 572, 10 La.App’ 
140. 

Tex.—Foster v. Hackworth, Civ.App 
164 S.W.2d 796—Fairbanks v. Ains¬ 
worth, Civ.App., 57 S.W.2d 198. 
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Wash.—Fisch v. Marler, 97 Psd 117 
1 Wash.2d 698—Van Geest v' 
Stocks, 88 P.2d 406. 198 Wash. 2lg 
Spokane State Bank y Tilton 
233 P. 15. 132 Wash. 641. ’ 

31 C.J. p 115 note 44. 

Judgment debt 

Wash.—Jones v. Duke, 275 P. 72 151 
Wash. 108—Spokane State Bank v 
Tilton, 233 P. 15, 132 Wash. 641.' 

Wife’s liability as holder of hani 
stock 

U.S.—Best V. Turner, C.C.A.Tex. 67 
F.2d 786, 90 A.L.R. 1293, affirming, 
p.C., 1 F.Supp. 461, and followed 
in Best v. Camp, C C.A,, 67 F.2d 
788—Meek v. Stem, D.C.Tex., 5 p. 
Supp. 656. 

Tex.—Shaw v. Finney, Civ.App. 7 S 
W.2d 152. 

Bffect of transfer 
Community property which is not 
subject to payment of a judgment 
against a wife remains immune aft¬ 
er she and her husband conveyed it 
to their son.—^Citizens Nat. Bank at 
Brownwood, Tex. v. Turner, D.C.Tex., 
14 F.Supp. 495, affirmed, C.C.A, 89 F. 
2d 600. 

Segregation to reach wife’s interest 
Community property cannot be 
segregated and applied by an order 
or judgment of the court so as to 
hold the wife’s interest in the com¬ 
munity property in liquidation of her 
liability to support her mother.— 
Grace v. Carpenter, 108 P.2d 701, 42 
CalApp.2d 301. 

37. Idaho.—Hall v. Johns, 105 P.- 71, 
17 Idaho 224. 

38. Idaho.—Hall v. Johns, supra 

39. Wash.—Bush & Lane Piano Co. 
V. Woodard, 175 P. 329, 103 Wash. 
■612. 

31 C.J. p 115 note 49. 

40. Cal.—^Altramano v. Swan, 128 P. 
2d 353, 20 Cal.2d 622, prior opin¬ 
ion, App., 119 P.2d 401, and fol¬ 
lowed in Altramano v. Rodeo Del 
Legionarro, 128 P.2d 357, 20 Cal.2d 
898, prior opinion, App., 119 P.2d 
404. 

Tex.—Strickland v. Wester, 112 S.W. 
2d 1047, 131 Tex. 23, affirming, 
Wester v. Strickland, Civ.App., 87 
S.W. 2d 705. 

31 C.J. p 115 note 5L 
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of the community as well as his own separate 
debts but this exemption may be waived, by 
her, 42 as where her earnings are so mingled with 
community property as to lose their identity,4^ or 
are converted into other property,44 or are invested 
bv her in community property held in the husband’s 
n'ame.45 Where the wife’s earnings are incorporat¬ 
ed with other community property, she cannot 
thereafter claim an exemption of an equivalent 
sum.4® 

Antenuptial debts. It is the general rule, under 
the community system, that the community prop¬ 
erty is liable for the debts contracted before the 
marriage by either the husband or the wife;47 but 
there is authority for the contrary view.4S Under 
at least one statute, the community property is not 
liable for the debts of either husband or wife which 
have been contracted before marriage except where 
the marriage has been dissolved or until, by pro¬ 
ceeding in court in accordance with the statute, the 
property is segregated or made subject to the in¬ 
dividual debt on a showing that the individual 
spouse has no separate property available and that 
the claims against the community property do not 


exhaust it;49 under another statute, the antenuptial 
debts of the wife are not chargeable on the com¬ 
munity, but her separate property is alone liable for 
such obligations,although the property of the 
community is liable to seizure for the debts of the 
husband contracted before marriage.^^ 

§ 528. - Separate Property 

The husband’s separate property is liable for hisr 
debts, and, as a rule, for those of the community, and 
for necessaries and family expenses; but it is generally 
not liable for his wife’s separate debts, although it is 
liable, in the absence of statute providing otherwise, for 
her torts. The wife's separate property is liable for her 
own debts or obligations, and in most Jurisdictions it 
may become liable for necessaries or family expenses; 
but, in the absence of an agreement by her, it is gen¬ 
erally not liable for the debts of her husband or the 
community. 

The separate property of the husband is liable for 
his debts,S2 including his antenuptial debts,53 and 
also, as a rule, for the debts of the community.54 

Such property is not, as a rule, liable for the sepa¬ 
rate debts of the wife,^^ including her antenuptial 
debts.In the absence of a statute providing oth- 
erwise,^'^ the separate property of the husband is 


Earnings as community property see 
supra § 47'5. 

Statute held valid 

Tex.—Kerr v. Tyler Guaranty State 
Bank. Civ.App., 283 S.W. 601. 
Zarnings “due and owing” 

Under a statute exempting "‘all 
compensation due or owing^ for her 
personal services" from execution 
against her husband, earnings of the 
wife on account of her personal serv¬ 
ices that have been paid or that have 
been converted into other property 
are not exempt.—McMillan v. U. S. 
Fire Ins. Co., 280 P. 220, 48 Idaho 
163. 

41. Cal.—Grolemund v. Cafferata, 
111 P.2d 641, 17 Cal.2d 679. cer¬ 
tiorari denied Grolemv^id v. Cafer- 
ata, 62 S.Ct. 87, 314 U.a 612, 86 
L.Ed. 492—Street v. Bertolone, 226 
P. 913, 193 Cal. 751. 

Husband's liability for community 
debts generally see supra § 525. 

42. Cal.—Porter v. Nelson, 109 P.2d 
996, 42 Cal.App.2d 750—Pfunder v. 
Goodwin, 257 P. 119, 83 Cal.App. 
551. 

43. Cal.—Street v. Bertolone, 226 P. 
913, 193 Cal. 751—Porter v. Nelson, 
109 P.2d 996, 42 CaLApp.2d 750. 

44. Tex.—Strickland v. Wester, 112 
S.W.2d 1047, 131 Tex. 23, affirming 
Wester v. Strickland, Civ.App., 87 
S.W.2d 765. 

45. Cal.—Pf under v. Goodwin, 257 
P. 119, 83 Cal.App. 551. 

46. Cal.—Street v. Bertolone, 226 P. 
913, 193 Cal. 751—Porter v. Nelson, 


109 P.2d 996, 42 Cal.App.2d 750— 
Pf under v. Goodwin, 257 P. 119, 
83 Cal.App. 551. 

47. U.S.—Meek v. Stein, D.C.Tex., -5 
P.Supp. 656. 

Cal.—Medical Finance Ass'n v. Al- 
lum, 66 P.2d 761, 22 Cal.App.2d 
Supp. 747—^White v. Gobey, 19 P. 
2d 876, 130 Cal.App.Supp. 789— 
Johnson v. Taylor, 4 P.2d 999, 120 
Cal.App.Supp. 771. 

Tex.—Crim v. Austin, Com.App., 6 S. 
W.2d 348, affirming Austin v. Crim, 
Civ.App., 299 S.W. 322. 

31 C.J. p 115 note 52. 

Assessment on stock 

Community property was held sub¬ 
ject to execution to pay assessment 
on bank stock obtained by wife prior 
to marriage.—^Austin v. Crim, Tex. 
Civ.App., 299 S.W. 322, affirmed Crim 
V. Austin, Com.App., 6 S.W.2d 348. 

48. Ariz.—Forsythe v. Paschal, 271 
P. 865, 34 Ariz. 380. 

49. Puerto Rico.—^Hernfl-ndez v. Reg¬ 
istrar of Property, 19 Puerto Rico 
260. 

50. La.—Flogny v. Hatch, 12 Mart. 
82. 

31 C.J. p 115 note 54. 

51. La.—Davis v. Compton, 13 La. 
Ann. 396. 

31 C.J. p 115 note 55. 

52. Cal.—Thomas v. Desmond, 63 
Cal. 426. 

31 C.J. p 115 note 57. 

53. Tex.—Austin v. Crim, Civ.App., 
299 S.W. 322, affirmed Crim v. Aus¬ 
tin, Com.App., 6 S.W.2d 348. 
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54. Tex.—Moore v. Wooten, Com. 
App., 280 S.W. 743, reversing. Civ. 
App., 265 S.W. 210 and rehearing 
denied Com.App., 283 S.W. 153. 

31 C.J. p 115 note 58. 

55. Tex.—Snyder-Bell Grocery Co. 
V. Hamilton, Civ.App., 276 S.W. 
752. 

31 C.J. p 115 note 59. 

56. Cal.—Alexander v. Bouton, 55 
Cal. 15. 

31 C.J. p 115 note 60. 

57. Tex.—Seinsheimer v. Burkhart, 
122 S.W.2d 1063, 132 Tex. 336, mod¬ 
ifying Civ.App., 93 S.W.2d 1231— 
Campbell v. Johnson, Com.App., 
290 S.W. 526, affirming, Civ.App., 
284 S.W. 261—Burnett v. Cobb, Civ. 
App., 262 S.W. 826. 

liability for wife’s tort as agent 
"The provision of article 4613, 
Rev.Statutes of 1925, that the sepa¬ 
rate property of the husband shall 
not be subject to the torts of the 
wife, has reference only to the mar¬ 
riage relation. It does not apply to 
the relation of principal and agent, 
and does not exempt his separate 
property from liability for a tort 
committed by the wife while acting 
as his agent and under his express 
authority."—Cohen v. Hill, Tex.Civ. 
App., 286 S.W. 661, 667. 

Prior resort to wife’s and commnnl. 
ty property 

Prior to the statute, it was held 
that the husband’s property could be 
subjected to liability for his wife's 
tort only after the property of the 
wife and the property of the com- 
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liable for the torts of the wife.^^ 

Separate property of wife generally. The legis¬ 
lature has the power to make any law it deems best 
for the protection of a married woman’s proper- 
ty.59 The separate property of the wife is liable 
for her own debts or obligations,6® including her 
antenuptial debts^i and claims arising from her 


munity had been exhausted.—Zeliff 
V. Jennings, 61 Tex. 45S. 

58. Cal.—Henley v. Wilson 70 P 21 
137 Cal. 273, 92 Am.S.R. 160, 58 L. 
R.A. 941. 

31 C.J. p 115 note 61. 

59. Tex.—First Nat. Bank v. Roller, 
Civ.App., 299 S.W. 917. affirmed in 
part and reversed in part on other 
grounds, Com.App., 14 S.W.2d 834. 

60. U.S.—Best V. Turner, C.C.A 
Tex., 67 F.2d 786, 90 A.L.R. 1293.* 
affirming, D.C.. 1 F.Supp. 461, and 
followed in Best v. Camp, C.C.A., 
67 P.2d 788. 

Cal.—Hammond Lumber Co v Dan- 
ziger, 37 P.2d 017, 2 Cal.'W 197. 
Idaho.—Sassaman v. Root, 218 P 
374, 37 Idaho 5SS. 

Tex. Cauble v. Beaver-Electra Re¬ 
fining Co., 274 S.W. 120. 115 Tex. 
1, affirming, Civ.App., 243 S.W. 762. 
31 C.J. p 115 note 63. 

Contract for use and benefit of wife's 
separate estate 

Tex.—Gonzales v. Word, Civ.App., 45 
S.W.2d 305, error dismissed. 

Debt contracted by husband, with 
wife’s authorization, for her busi¬ 
ness enterprise or her separate es- 
tate.—Poster v. Hackworth, Tex.Civ 
App., 164 S.W.2d 796. 

In Louisiana 

(1) Judgment creditor, in order to * 
subject seized property to judgment 
against wife, must prove that prop¬ 
erty was wife’s separate property, 
purchased with her separate funds 
and under her separate administra¬ 
tion.—Fontenot v. Stark, App 185 
So. 77. 
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tort, 62 but not for an obligation arising out of , 
contract which she has no authority to makl «3 

In the absence of an agreement by her to th 
effect, as considered supra § 517, the separate prl 
erty of a married woman will not, as a rule be I' 
ble for community debts or obligations 64 
debts of her husband,65 nor will it be held liabi 


(2) Married woman, giving note 

for automobile bought in her name, 

binds her separate estate.—Demack 

Motors Co. V. Hallick, 119 So 572 10 

La,App. 140. 

61. U.S.—Meek v. Stein, D.C.Tex 5 
F.Supp. 656. 

Tex. ^Austin v. Grim, Civ.App. 299 
S.W. 322, affirmed Crim v. Aus¬ 
tin, Com.App., 6 S.W.2d 348. 

SI CJ. p 116 note 64. 

JTote 

Tex.—Massachusetts Mut. Life Ins. 
Co. V. Stockyai'ds Nat. Bank, Civ.* ^ 
App., 50 S.W.2d 425, error dis¬ 
missed. 

62. Tex.—Magerstadt v. Lambert 
87 S.W. 1068, 39 Tex.Civ.App 472 

31 C.J. p 116 note 65. 

63. Tex. Jesse H. Jones & Co v 
Black, Civ.App., 42 S.W.2d 151. 


64. Cal.—Gardiner v. Holcomb, 255 
P. 523, 82 CahApp. 342. 

La.—First State Bank & Trust Co. v. 

Brown, App., 150 So. 86. 

N.M.—E. Rosenwald & Son v. Baca, 
210 P. 1068, 28 N.M. 276. 

N.Y.—MalakofC v. Frye, 284 N.T.S. 
22, 158 Misc. 171, stating Washing¬ 
ton law. 

Tex. Panhandle Const. Co. v. Lind¬ 
sey, 72 S.W.2d 1068, 123 Tex. 613. 
affirming Lindsey v. Panhandle 
Const. Co., Civ.App., 46 S.W.2d 339 
—Hawkins v. Britton State Bank, 
52 S.W.2d 243, 122 Tex. 69—Moore 
V. Wooten, 280 S.W. 742, Com.App., 
reversing. C v.App., 265 S W. 21o[ 
and rehearing denied, Com.App.. 
283 S.W. 153—Lusk v. Parmer, Civ. 
App.. 114 S.W.2d 677, error dis¬ 
missed. 

Wash.—Norman v. Levenhagen, 253 
P. 113, 142 Wash. 372. 

31 C.J. p 116 note 66, p 118 note 2. 
Judgment against community 
N.Y.—Malakoff v. Frye, 284 N.Y.S. 
22, 158 Misc. 171, stating Washing¬ 
ton law. 

Wash.—Insley v. Webb, 209 P. 1093 
132 Wash. 98, 4l A.L.R. 274. 
Proceeds of sale of wife's separate 
property are not subject to commu¬ 
nity debt.—Norman v. Levenhagen, 
253 P. 113, 142 Wash. 372. 

Community crop 

Wife’s separate estate was held 
subject to payment of indebtedness 
incurred in raising community crop 
on her land, although "crop . 
was community property, and 
• • . ^ said indebtedness was also 

community;” and such community 
crop was held subject to debts con¬ 
tracted by wife, but not those con¬ 
tracted by husband.—Teague v Burk 
Tex.Civ.App., 3 S.W.2d 461, 462. 


65. Cal.—Milton E. Giles Co. v. 
Bank of America Nat. Trust & 
Savings Ass'n, 117 P.2d 943 47 Cal 
App.2d 315—De Hart v. Allen, 111 
P.2d 342, 43 Cal.App.2d 479—Puller 
Harwell, 3 P.2d 592, II7 Cal.App. 

La.—First State Bank & Trust Co v 
Brown, App,, 150 So. 86. 

Tex.—Farmers’ Nat. Bank of Steph- 
enville v. Daggett, Com.App., 2 S. 
W.2d 834, affirming Daggett v 
Farmers’ Nat. Bank, Civ.App., 259 
S.W. 198—Robertson v. Snodgrass, 
Civ.App., 137 S.W.2d 146—Pox- 
worth-Galbraith Lumber Co. v. 
Thorp, Civ.App., 86 S.W.2d ■644—1 
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Massachusetts Mut. Life Ins On 
V. Stockyards Nat. Bank Civ 

50 S.W.2a 426, error alsS"’ 

Waeh.-Smyser v. Smyser. 135 p.m 

P 290 

P. 8w2, 158 Wash. 198. 

31 C.J. p 110 note 67. 

All legislation seeking to subject 
a marnea woman’s property to T. 
debt Of the husbana must be stricdy 
construea. for neither she nor her 
separate estate can be bouna. except 
in the manner required by the strint 

law.”-I.ong%! cmch! 

field, Tex.Civ.App., 295 S.W. 625, 626. 
Effect of execution sale or levy 
(1) Where wife established her 
separate ownership of property which 
judgment creditor of husband levied 
on as husband's property, the sale of 
the property under execution and the 
subsequent deed to husband’s judg¬ 
ment creditor as purchaser vested no 
interest in latter. 

Cal.—Milton E. Giles & Co. v Bank 
of America Nat. Trust & Savings 
Ass’n, 117 P.2d 943, 47 Cal.App.2d 

Tex.—Raley v. Abright. Civ.App., 43 
S.W. 538. 

(2) Husband having no title to 
money deposited by wife in bank un¬ 
der misapprehension of law that 
husband could check on account only 
after her death, his judgment credi¬ 
tor got nothing by levy of execution 
on deposit.—Spear v. Farwell 42 P 
2d 391, '5 Cal.App.2d 111. 

Land bought out of wife’s means 
Where land was paid for by a wife 
out of her separate means, it became 
her separate property and was not 
liable for the debt of her husband; 
and a judgment against her husband 
was not a lien on such property.— 
Ferguson v. Kuehn, Tex.Civ.App., 246 
S.W. 674. 

Antenuptial debt 

(1) Antenuptial debt of husband is 
not a charge on wife’s separate prop¬ 
erty.—Oldershaw v. Matteson & Wil¬ 
liamson Mfg. Co., 125 P. 263 19 Cal. 
App. 179. 

(2) Statute exempting wife’s sep¬ 
arate property and income therefrom 
from payment of debts contracted by 
husband includes antenuptial, as 
well as postnuptial, debt.—Illich v. 
Household Furniture Co., Tex.Civ. 
App., 103 S.W.2d 873, error refused. 



HUSBAND AND WIFE 


§ 528 


41 C.J.S. 

for his tort,®® even though committed in connec¬ 
tion with her property,®*^ or for the debts of third 
persons.®^ In Texas the separate property of a 
married woman invested by her in business in an 
attempt to form a partnership with a third person 
is not liable for partnership debts.®® 

Under some statutes, in order to charge the sep¬ 
arate property of a married woman, a showing that 
the debt was incurred for her own use and benefit 
or for the use and benefit of her separate property 
has been required,*^® as has a showing that the debt 
was incurred by her or her duly authorized agent,'^^ 
and that it is reasonable and proper ^he lat¬ 

ter requirement has been held to refer only to con¬ 
tracts for necessaries furnished the wife and her 
children.^® Where both community property and 
separate property of the wife are liable for an in¬ 
debtedness of the husband or of the community, the 


separate property being bound only as security, the 
community property will be sold first, although the 
creditor is also the holder of another claim which 
is good only against the community property.'^'^ 

Family expenses and necessaries. The separate 
property of a married man is generally liable for 
all necessaries and family expenses,''^ including 
the necessaries furnished the wife"*® and minor chil- 
dren,'^'^ and he has been held bound to support his 
wife out of his own property, if he is able to do 
so, without resort to her separate property;*^® but 
it has also been held that a husband is at liberty to 
support his family entirely out of the community 
estate,*^® or out of his earnings,®® and leave his sep¬ 
arate property intact. 

In most jurisdictions the separate property of the 
wife may become liable for necessaries or family 
expenses.®^ Some statutes impose such liability on 


Sffect of emplOTing* husbaxi^ 

A wife's employment of her hus¬ 
band to manage a plantation which 
IS her paraphernal property does not 
render it liable for his debts.—Si- 
moneaux v. Helluin, 27 La.Ann. 183. 
Effect of conuningflingr with other 
property 

(1) Character of wife’s separate 
property was not changed by ming¬ 
ling of husband’s funds in her bank 
account; hence husband’s creditor 
levying execution on the account was 
not entitled to wife’s funds.—Rosen 
V. Rosen, 62 P.2d 384, 17 Cal.App.2d 
601. 

(2) However, in suit by wife to re¬ 
strain sale of goods and sundries in 
store at instance of husband’s judg¬ 
ment creditors, dissolving temporary 
injunction was held not error, where 
stock in trade, although originally 
wife’s separate estate, had become 
indistinguishably mixed with com¬ 
munity estate, and wife failed to 
show what part belonged to her.— 
Rousseau v. Featherston, Tex.Civ. 
App., 291 S.W. 273. 

Evidence held sufficient to sustain 
finding that money on deposit in 
bank standing in name of judgment 
debtor was rent from separate prop¬ 
erty of judgment debtor's wife, and 
hence was not subject to garnish¬ 
ment for debts of judgment debtor.— 
Currie v. First Nat. Bank, Tex.Civ. 
App., 96 S.W. 2d 731, error refused. 

08. Wash.—Beakley v. City of 
Bremerton, 105 P.2d 40, 5 Wash.2d 
670—^Wimmer v. Parsons, 251 P. 
868, 141 Wash. 422. 

87. Tex.—^Heary v. Voltz, 1 Tex.A. 

Civ.Cas.'S 775. 

68. Idaho.—Bank of Commerce, Ltd. 

v. Baldwin, 85 P. 497, 12 Idaho 202. 
89. Tex.—Miller v. Marx, 65 Tex. 
131. 


7a Idaho.—Pacific Acceptance Cor¬ 
poration V. Myers, 290 P. 404, 49 
Idaho 585. 

71. Tex.—Long v. Crutchfield, Civ. 
App., 295 S.W. 625. 

31 C.J. p 117 note 70. 

Mere statement by husband that 
wife would pay is Insufficient to ren¬ 
der her separate estate liable for 
debts.—Long v. Crutchfield, supra. 

72. Tex.—Rice v. Mercantile Bank 
& Trust Co. of Texas, Civ.App., 86 
S.W.2d 54—Long v. Crutchfield, 
Civ.App., 295 S.W. 625. 

31 C.J. p 117 note 71. 

73. Tex.—Levin v. Jeffers, 52 S.W. 
2d 81, 122 Tex. S3, answering cer¬ 
tified questions, Civ.App., 52 S.W. 
2d 79, conformed to 54 S.W.2d 1119. 

74. Tex.—James v. Jacques, 26 Tex. 
320, 82 Am,D. 613—O. Wooten 
Grocer Co. v. Smith, Civ.App., 161 
S.W. 945. 

Sale on foreclosure see infra § 552. 

75. Tex.—^Hedtke v. Hedtke, '248 S. 
W. 21, 112 Tex. 404. 

31 C.J. p 117 note 74. 

What constitute necessaries and 
family expenses see supra § '518. 
In Washington “the expenses of 
the family are chargeable upon the 
property of both husband and wife, 
or the property of either of them.”— 
Haddad v. Chapin, 279 P. 583, 584, 
153 Wash. 163. 

78. Tex.—^Hedtke v. Hedtke, 248 S. 
W. 21, 112 Tex. 404—Corbett v. 
Wade, Civ.App., 124 S.W.2d 889— 
Snyder-Bell Grocery Co. v. Hamil¬ 
ton, Civ.App., 276 S.W. 762. 

31 C.J. p 117 note 75. 

77. Tex.—^Hedtke v. Hedtke, 248 S. 
W. 21, 112 Tex. 404—Snyder-Bell 
Grocery Co. v. Hamilton, Civ.App., 
276 S.W. 752. 


'78. Tex.—Allen v. Frank, Civ.App., 
252 S.W. 347. 

79. Cal.—In re Cud worth, 65 P. 
1041, 133 Cal. 462. 

80. Cal.—Conard v. Conard, 41 P.2d 
968, 5 Cal.App.2d 91. 

81. Cal.—Taggajt v. Shepherd, 10 
P.2d 808, 122 Cal.App. 755—Lane v. 
McAlpine, 2 P.2d 184, 115 Cal.App. 
607. 

Tex.—^Humbles v. Hefley-Stedman 
Motor Co., Civ.App., 127 S.W. 2d 
515—^^Vadkins v. Dillingham, Civ. 
App., 59 S.W.2d 1099—Fairbanks v. 
Ainsworth, Civ.App., '57 S.W.2d 198 
—Fallin v. Williamson Cadillac 
Co., Civ.App., 40 S.W.2d 243. 

Wash.—In re De Nisson’s Guardian¬ 
ship, 84 P.2d 1024, 197 Wash. 265. 
31 C.J. p 117 note 76. 

“With certain limitations, even her 
separate property may be liable for 
such a bill [for electric light].”— 
Flowers v. Smith, Tex.Civ.App., 80 
S.W.2d 392, 393. 

Contract in advance required 

“Before her separate estate can 
be made liable, she must have con¬ 
tracted in advance such an obliga¬ 
tion, because any subsequent promise 
to pay the debt of another, even 
though he be her husband, would in¬ 
volve the statute of frauds, and 
would not be within the purview of 
the statute.”—Long v. Crutchfield, 
Tex.Civ.App., 295 S.W. 625, 626. 
Support of aged and indigent hus¬ 
band 

Wash.—In re De Nisson’s Guardian¬ 
ship, 84 P.2d 1024, 197 Wash. 265. 
JSL ]Coui8iana 

(1) Certain statutory provisions 
impose on a married woman the duty 
of bearing a share of the family ex¬ 
penses where she has separate prop¬ 
erty which she is administering.— 
I Madison y. Jackson, 131 So. 736, 14 
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the wife’s separate property apart from her con¬ 
tractual liability,but the liability imposed may be 
limited as to the property liable.^3 Under some 
statutes the support of the husband may become a 
charge on separate property of his wife,^^ but in 
other jurisdictions her separate property is not lia¬ 
ble for necessaries for the husband.^S Under some 
statutes it seems that, in the absence of her consent, 
the separate property of a married woman which 
may be subjected to liability for her support will 
not be resorted to where the community property 
has not failed and the husband has not refused to 
furnish the funds from his separate estate.^® 

Pur chase price of real property. In Texas, al¬ 
though a married woman cannot bind herself per¬ 
sonally for the purchase price of real property, see 
supra § 517, and her separate estate is not liable 
therefor,®^ the property received may be liable and 
subject to sale for the indebtedness,®® or to a lien 
therefor,®® notwithstanding the husbands failure 
to join in the execution of the note for the pur¬ 
chase price.®® 

Improvements. While a married woman may by 
her contract make her separate property liable for i 
the costs of impravements thereon,®i in the ab¬ 
sence of such contract or any request by her her 
property will not, as a rule, be liable for such 
debt,®2 and the mere fact that the husband learns 
of the work during its progress does not render her 
property liable where he is not her agent.®® Where 
a statute vests a wife with the sole management and 


C.J.s. 

control of her separate property, her husband can 
not bind her separate estate by his contract for iti 
iniprovement.94 Moreover, it has been held that 
a rig’ht g^iven the husband to nianag^e and co 
trol the separate real estate of his wife does not 
permit him, without her consent, to make con 
tracts for permanent improvements and thus crea* 
charges on such real estate ;95 and, where the h 
debtedness is contracted by the husband, it must in 
order to bind the wife, be shown either that ’the 
husband was her agent in contracting the indebted 
ness or that she has ratified his act.96 However 
the wife’s property has been held liable for a debt 
for improvements thereon incurred by her husband 
as agent for the trustee who held title for her use.9t 

Where the husband makes improvements on his 
wife’s land with his own or community funds, cred¬ 
itors of the husband or community cannot, in the 
absence of fraud participated in by the wi’fe, sub¬ 
ject the land to the payment of their claimsi* It 
has been held that general creditors of a married 
man cannot subject to their claims a house erected 
by the husband on the wife’s separate land with 
community funds in the absence of fraud or any 
evidence to show that the house was not to become 
the separate property of the wife.99 

In Louisiana the improvements placed on sepa¬ 
rate land of a married woman by the use of com¬ 
munity funds cannot be sold during the existence 
of the community for the purpose of satisfying 
claims of community creditors.^ 


Xa-App. 279—31 C.J. p 117 note 76 
[b] (1). 

(3) Provision applied to nursing: 
expenses.—Madison v. Jackson, 131 
So. 736, 14 La.App. 279. 

Wash.—Kussell v. Graumann, 
82 P. 998, 40 Wash. 667, 5 Ann. 
Cas. 830. 

31 C.J. p 117 note 77. 

53. Cal.—^Wisnom v. McCarthy, 192 
P. 337, 4S Cal.App. 697. 

54. Cal.—Livingston v. Los Angeles 
County Super. Ct, 49 P. 836, 117 
Cal. 633, 38 L.R.A. 175. 

31 C.J. p 117 note 79. 

55. Tex.—Humbles v. Hedey-Sted- 
man Motor Co., Civ.App., 127 S W 
2d 515. 

51 C.J. p 117 note 80. 

Xledical services for insane husband 
Tex.—Petersen v. Berry, Civ.App., 99 
S.W.2d 1025, error dismissed. 

Truck purchased to enable hus¬ 
band who was unemployed to engage 
in a business enterprise in order to 
support liimself and family was not 
executed for “necessaries furnished" 
for wife, who therefore was not per¬ 
sonally liable.—Humbles ^ v. Hefley- 


Stedman Motor Co., Tex.Civ.App 127 
S.W.2d 515, 616. 

86. Cal.—Title Ins. & Trust Co. v. 
Ingersoll, 111 P. 360, 158 Cal. 474— 
Chaffee v. Browne, 41 P. 1028, 109 
Cal. 211. 

87. Tex.—Daniel v. Sayle, Civ.App., 
40 S.W.2d 1101—Hadad v. Ellison, 
Civ.App., 283 S.W. 193—Poe v. 
Hall, Civ.App., 241 S.W, 708. 

88. Tex.—Daniel v. Sayle, Civ.App., 
40 S.W.2d 1101. 

31 C.J. p 118 note 90. 

Effect of use of community funds 
The mere fact that some commu¬ 
nity funds have been used for im¬ 
provements on the land received and 
for the payment of interest on the 
purchase-money notes will not pre¬ 
vent the subjection of the land to 
the payment of the debt.—Baxter v. 
Baxter, Tex.Civ.App., 225 S.W. 204. 
63. Tex.—Davis v. Cicero-Smith 
Lumber Co., Civ.App., 55 S.W.2d 
130, error dismissed. 

90. Tex.—Baxter v. Baxter, Civ. 
App., 225 S.W. 204. 

91. Idaho.—^Bassett v. Beam, 36 P. 
501, 4 Idaho 106. 
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Tex.—Cain v. Bonner, Civ.App., 149 
S.W. 702. 

92. Cal.—McCrary v. Wotkyns, 182 
P. 972, 41 CaLApp. 449. 

31 C.J. p 118 note 94. 

9^ Cal.—McCray v. Wotkyns, su¬ 
pra. 

94. Tex.—Levin v. Jeffers, 52 S.W. 
2d 81, 122 Tex. 83, answering cer¬ 
tified questions, Civ.App,, '52 S.W. 
2d 79, conformed to 54 S.W.2d 

I 1119. 

95. Idaho.—Larson v. Carter, 94 P. 
825, 14 Idaho 511. 

96. Nev.—Laws v. Ross, 194 P. 465, 
44 Nev. 405. 

97. Tex.—Perkins v. Baker, 38 Tex. 
45. 

98. Tex.—Maddox v. Summerlin, 49 

S.W. 1033, 92 Tex. 483, motion 

overruled 50 S.W. 567, 92 Tex. 4S3. 

31 C.J. p 118 note 99. 

99. Cal.—Peck v. Brummagim, 81 
Cal. 440, 89 Am.D. 195. 

1. La.—Whiteman, v. Le Blanc, 28 
: La.Ann. 430. 
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§ 529. Determination of Character of Proper¬ 

ty 

The determination of the character of property as 
separate or community in matters concerning the sale, 
conveyance, or encumbrance thereof is ordinarily gov¬ 
erned by the rules applicabie in determining the char¬ 
acter of such property generally. 

Where it is essential to establish the character 
of property as community or separate in order to 
determine the validity of an attempted disposition 
or alienation, the requisite proof is the same as in 
other cases.2 A purchaser from a married woman 
possesses the same right as she herself has of show¬ 
ing that property purchased by her during the com¬ 
munity was in fact her separate paraphernal prop¬ 
erty,^ A purchaser of property standing of rec¬ 
ord in the name of a married woman is not pre¬ 
cluded from showing that the property is in fact 

community.^ 

According to some authorities, a conveyance to 
a married woman in her name alone is not notice 
of her separate claim or right to the property, apart 
from the community as against a purchaser from 
the husband,® but according to others the record 
of such a deed is sufficient to place the purchaser 
on inquiry, notwithstanding the presumption that 
the land is community property.® Where the only 
fact tending to establish that land is the separate 
property of the wife is the fact that, on its pur¬ 
chase with community funds, the deed is taken in 
the name of the wife, a purchaser from the wife 
with knowledge that she is a married woman has 
the duty of ascertaining whether or not it is com¬ 
munity property.*^ In a jurisdiction in which it is 
unnecessary for the wife to join in a deed of trust 
unless the property covered is her separate proper¬ 
ty, it has been held that where the husband and 


wife execute a deed of trust to secure a loan the 
lender is chargeable with knowledge that the wife 
is the owner of the land.^ 

Presumptions. The general rules governing pre¬ 
sumptions as to the community or separate charac¬ 
ter of property, considered supra § 489, have been 
applied in matters concerning sales, conveyances, 
and encumbrances of the property of m’arried per¬ 
sons.® Where the circumstances are such that prop¬ 
erty is presumed to be community property, a pur¬ 
chaser of such property from the wife, as being 
her separate property, cannot be compelled to take 
title until such presumption is judicially rebutted.^® 
In some jurisdictions, the presumption that proper¬ 
ty acquired during marriage, whether in the name 
of the wife or of the husband or both, is community 
property cannot, as to bona fide purchasers for val¬ 
ue without notice, be rebutted by parol evidence 
that it is in fact the separate estate of either 
spouse.ii Where the husband has a large separate 
estate as well as community funds, gifts made to 
his parents out of commingled funds will be pre¬ 
sumed to have been made from his separate funds 
and not from the community funds.^^ 

A presumption that property is community prop¬ 
erty, rather than separate property of the wife, will 
not be indulged in favor of one who has procured 
a deed to the property by false representations and 
for a wholly inadequate consideration, and who 
knew that the wife's acknowledgment had not been 
properly taken.i® A purchaser^^ or pledgee^® of 
the separate personal property of the wife is not 
entitled to the protection of the presumption that 
property acquired during coverture is community 
property where it is not shown that he acted on 
such presumption. 


2. La.—Rouyer v. Carroll, 17 So. 
292, 47 La.Ann. 768. 

Evidence as to character of property 
in general see supra §§ 488-492. 

3. La.—Mathieu v. Mathieu, 9 La. 
A., Orleans, 172. 

4. Cal.—McComb v. Spangler, 12 P. 
347, 71 Cal. 418. 

In i^ouisiana 

(1) It has been held that, where 
the title IS in the name of the wife, 
a purchaser may show as against the 
wife that the property was in fact 
community property, notwithstand¬ 
ing the principle that a party cannot 
controvert the title of one under 
whom he claims, as the title is in 
reality from the community and not 
from the wife.—Garlick v. Dalbey, 
S4 So. 441, 147 La. 18. 


(2) However, there is earlier au¬ 
thority holding that one who buys 
property from a married woman can¬ 
not, when sued by her to annul the 
contract, assert that the property be¬ 
longed to the community and never 
belonged to her.—Douglas v. Nichol¬ 
son, 74 So. 566, 140 La. 1098—Seat¬ 
ing V. Wilbert, 44 So. 265, 119 La. 
461—Harang v. Blanc, 34 La. Ann. 
632. 

5_ Tex.—Stiles v. Japhet, 19 S.W. 

450, 84 Tex. 91. 

31 C.J. P 126 note 24. 

6. Cal.—Ramsdell v. Fuller, 28 Cal. 
37, 87 Am.D. 103. 

7. Cal.—Nilson v. Sarment, 96 P. 
315, 153 Cal. 524, 126 Am.S.R. 91. 

8. Tex.—First Nat Bank v. Arnold, 
. Civ.App., 107 S.W.2d 737, reversed 
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on other grounds 128 S.W.3d 1151. 
133 Tex. 462. 

9. Tex.—Benson v. Blocker, Civ. 
App., 108 S.W.2d 937. 

10. La.—Succession of Rogge, 21 
So. 170, 49 La.Ann. 37. 

31 C.J. p 118 note 6. 

11. Tex.—Elmore v. Saulnier, Civ. 
App., 233 S.W. 1003, error refused 

31 C.J. p 118 note 8. 

12. Cal.—White v. White, 79 P.2d 
759, 26 Cal.App.2d 524. 

13. Tex.—Jay v. Robison, Civ.App., 
39 S.W.2d 943, error dismissed. 

14. Tex.—Scruggs v. Gage, Civ.App., 
182 S.W. 696. 

15. Tex.—Kempner v. Comer, 11 S. 
W. 194, 73 Tex. 196. 

31 C.J. P 142 note 42. 
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§ 530. - Estoppel 

The conduct or statements of the husband or wife 
may be such as to estop either or both of them from as- 
sertmg, as against a transferee or encumbrancer, that 
particular property is community or separate. 

The community or either member thereof may be 
estopped as against a transferee or encumbrancer 
from asserting that particular property is communi¬ 
ty or separate,^® and where either spouse sees fit 
to allow the other to hold himself or herself out as 
a single person under such circumstances and for 
such time as to induce belief of such fact by per¬ 
sons of reasonable prudence with whom such spouse 
associates, an estoppel arises in favor of such third 

persons.i7 

Estoppel against husband. While the husband 
may be estopped to assert that property is com¬ 
munity property, his dealings with the property 
cannot be held to have that effect, where the person 
claiming the estoppel knew, or had the means of 
acquiring knowledge of, the facts and did not re- I 
ly on admissions or representations of the hus- 
band.l9 A provision in a mortgage that in case of 
sale the surplus, if any, shall be paid to the wife 
does not of itself estop the husband from asserting 
the community character of the property.^O 

Estoppel against wife. The wife may be estopped 
to assert the community character of property 
conveyed or encumbered as separate property.^i 
Where a contract to convey community land is 
made at the request and with the full knowledge, 
acquiescence, consent, and ratification of the wife. 


C.J.s. 

she will be estopped from denying a recital in th 
agreement that the land is owned by the husband 
W'^here a woman represents that she is divorced 
and that certain property is her separate property 
and obtains a loan on the strength of such repre’ 
sentations, mortgaging the property as security she 
is estopped to claim that the property was commu 
nity property and her mortgage of it therefore in- 
vahd.23 The circumstances attending a wife’s sep 
aration from her husband and her subsequent liv 
mg apart from him may be such as to estop her 
from claiming a community interest in property 
transferred or encumbered by him to an inno¬ 
cent purchaser or encumbrancer without notice 24 
Where the husband and wife mutually agree that 
all the property acquired by either before or dur¬ 
ing marriage should as between them be the prop¬ 
erty of the one so acquiring it, the wife may be 
estopped as against a bona fide purchaser with 
knowledge of the agreement from asserting com¬ 
munity rights in the property.25 Notwithstanding 
a statute permitting a husband or a wife having a 
community interest in realty to protect it by filing 
a claim with a proper officer of the county in which 
the land is located, a wife who fails to file such 
a claim is not estopped from claiming a community 
interest in realty from a purchaser who by the 
exercise of reasonable diligence might have had 
knowledge of the marital relation.26 

The conduct or representations of the wife may- 
estop her from claiming that property transferred 
or encumbered constituted her separate property.^? 


IG. Wash.—Calhoun v. Leary, 32 P. 

1070, 6 Wash. 17. 

31 C.J. p 118 note 10. 

Estoppel to assert or deny character 
of property generally see supra § 
493. 

17. Wash.—Sadler v. Niesz, 31 P. 
630, 1030, 5 Wash. 182. 

18. La.—Tonglet v. Chopin, 99 So. 
587, 155 La. 752. 

31 C.J. p 119 note 17. 

19. Cal.—Nilson v. Sarment, 96 P. 
315, 153 Cal. 524, 126 Am.S.R. 91. 

20. Cal.—Nilson v. Sarment, supra, 
31 C.J. p 120 note 24. 

21. Cal.—MacKay v. Darusmont, 115 
P-2d 221, 46 Cal.App.2d 21. 

Tex.—Adler v. Fort Worth State 
Bank, Civ.App., 297 S.W. 277. 
Estoppel held shown 
Where wife caused record title of 
property to be placed in name of 
husband as his separate property, 
and had knowledge of a sale of the 
property by the husband to third 
parties and of the payment of the 
consideration to him, and where she 
did not claim a community interest 


in the property but surrendered pos¬ 
session to the third parties, she was 
estopped from thereafter claiming 
that the property was community 
property and the conveyance void 
because she did not join in the exe¬ 
cution of the deed.—MacKay v. Dar¬ 
usmont, 115 P.2d 221, 46 Cal.App 2d 
■21. 

Estoppel held not shown 

(1) Wife was not estopped, as 
against persons claiming property 
under an option of sale made by the 
husband, to claim that the property 
was community property, where she 
had refused to sign the option, and 
the persons claiming under the op¬ 
tion had knowledge, actual or im¬ 
puted, of her refusal before they 
changed their position in any man¬ 
ner.—Rundle V. Winters, 298 P. 929 
38 Ariz. 239. 

(2) Other cases see 31 C.J. p 119 
note 16 [b]. 

22- Wash.—Konnerup v. Prandsen. 

36 P. 493, 8 Wash. 551. 

23. Tex.—^Adler v. Port Worth State 

Bank, Civ.App., 297 S.W. 277. 
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24. Wash.—Magee v. Risley, 143 P 
1088, 82 Wash. 178. 

31 C.J. p 119 note 21. 

25. Wash.—Calhoun v. Leary 32 P 
1070, 6 Wash. 17. 

26. Wash.—Dane v. Daniel, 63 P. 
268, 23 Wash. 379. 

27. La. Cousin v. St. Tammany 
Bank & Trust Co., 83 So 685 146 
La. 393. 

Tex.—Kempner v. Huddleston, 37 S. 

W. 1066, 90 Tex. 182. 

Estoppel held not shown 
Wife attacking the validity of a 
trust deed on certain property was 
not estopped to deny that the prop¬ 
erty was not community property 
but was her separate property by 
the fact that she elected to take un¬ 
der her husband’s will in which he 
devised all his estate to her in gen¬ 
eral terms, notwithstanding apprais¬ 
ers of the husband's estate listed the 
property as community property, es¬ 
pecially where the wife was insane 
when she elected to take under the 
will.—Reed v. Benjamin State Bank, 
Tex.Civ.App., 114 S.W.2d 365, error 
dismissed. 
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Thus, the wife's joinder in a mortgage, and her 
representations as to the community character of 
the property, may estop her from claiming subse¬ 
quently that her separate property was involved.^S 
The mere fact that the wife permits her separate 
personal property to be in the possession of her 
husband unaccompanied by any other indicia of 
ownership is insufficient to raise an estoppel as 
against a purchaser from, or encumbrancer of, the 
husband.29 A wife cannot be estopped from claim¬ 
ing property as her separate property by the reci¬ 
tals of a deed conveying an entirely different tract 
of land to her husband.^o Allegations by the wife 
in a verified complaint for divorce that the prop¬ 
erty in controversy is community do not estop her 
as against a purchaser who had no knowledge 
thereof.^^ The wife is not estopped from claim¬ 
ing property as her separate property by the asser¬ 
tion of the husband contained in his act of mort¬ 
gage that the property belonged to him,3 2 nor, it 
has been held, by her act of renunciation.33 The 
mere fact that the wife keeps silent when informed 
that her husband is negotiating a sale or other dis¬ 
position of the property previously conveyed to her 
does not estop her from asserting that the property 
is her separate property and this has been held 
true as against a contention that the wife should 
be estopped because she is presumed to know that 
her executory contract to convey land is not bind- 

28. La.—Cousin v. St. Tammany 
Bank & Trust Co., 83 So. 685, 146 
La. 393. 

31 C.J. p 128 note 57. 

29. Tex.—Kempner v. Huddleston, 

37 S.W. 1066, 90 Tex. 182. 

31 C.J. p 120 note 32. 

30. La.—Dance v. Craighead, 63 So. 

604, 134 La. 6. 

31. Cal.—Coolidge v. Austin, 134 P. 

3:57, 22 Cal.App. 334. 

32. La.—Bisland v. Provosty, 14 La. 

Ann. 169. 

33. La.—Bisland v. Provosty, supra. 

34. Cal.—Jackson v. Torrence, '23 P. 

695, S3 Cal. 521. 

31 C.J. p 120 note 29. 

35. Cal.—Jackson v. 
pra. 

36. Wash.—Glaze v. Pullman State 
Bank, 157 P. 488, 91 Wash. 187. 

37. Ariz.—Bundle v. Winters, 298 P. 

929, 38 Ariz. 239—Pendleton v. 

Brown, 221 P. 213, 25 Ariz. 604— 

Gristy v. Hudgens, 203 P. 569, 23 
Ariz. 339. 

Wash.—Stafford v. Stafford, 117 P.2d 
753, 10 Wash.2d 649—Atwood v. 

McGrath. 242 P. 648, 137 Wash. 400 
—Pain v. Morrison, 216 P. 29, 125 
Wash. 267. 

Transfers of community property be¬ 


ing on her unless it is acknowledged and that there¬ 
fore her husband's contract to convey w’as an as¬ 
sertion by him of a right to dispose of the property 
without her consent.^^ The wife is not estopped 
from asserting a claim to her separate property by 
the fact that she knows that her husband has ob¬ 
tained a loan on the strength of the statement that 
the property is community property, where the 
property appears of record to be her separate prop¬ 
erty and she has refused to sign the statement as 
to its community character. 

§ 531. Community Property 

a. In general 

b. Disposition by wife 

a. In G-eneral 

As a general rule the husband may, during coverture, 
alienate or dispose of the personal property of the com¬ 
munity without the joinder or consent of the wife; and in 
some, but not in most, jurisdictions, he has similar pow¬ 
ers with respect to the community realty. A disposition 
made without the required joinder or consent of the 
wife, although voidable at her instance, may become 
binding through estoppel, waiver, or ratification on her 
part. 

As a general rule the husband can, without the 
joinder or consent of the wife, alienate or dispose 
of the personal property of the community,37 u 
the same extent, under some statutes, as he can 
dispose of his separate personal property he 

§ Cal.—Union Mut. Life Ins. Co. v. 
Broderick, 238 P. 1034, 196 Cal. 497. 
Wash.—Occidental Life Ins. Co. v. 
Powers, 74 P.2d 27, 192 Wash. 475, 
114 A.L.R. 531—Johnston v. Johns¬ 
ton, 47 P.2d 1048, 182 Wash. 573. 

(2) However, the husband’s right 
to change the beneficiary can only 
be exercised for the benefit of the 
community, notwithstanding a provi¬ 
sion in the policy broadly reserving 
to him the right to name a new ben¬ 
eficiary.—Occidental Life Ins. Co. v. 
Powers, supra. 

(3) Change of beneficiary without 
consideration see infra § 534. 

Interest in partnership 

Husband can dispose of communi¬ 
ty personalty, consisting of an inter¬ 
est in a partnership, by an agree¬ 
ment providing that on the death of 
a partner the partnership business 
should go to the surviving partner in 
consideration of the payment of the 
proceeds of a life insurance policy 
to the family of the deceased part¬ 
ner, the premiums on the policies be¬ 
ing paid by the partnership.—Coe v. 
Winchester, 33 P.2d 286, 43 Ariz. 500. 
as. Wash.—Me Alpine v. Kohler, 164 
P. 7'55, 96 Wash. 146. 

31 C.J. P 122 note 42. 

I In Arizona, the husband can dis- 
1 pose of community personalty in any 


Torrence, su- 


tween husband and wife see supra 
516. 

Sole power 

The husband has the sole right or 
power to dispose of the personal 
property of the community. 

Idaho.—Radermacher v. Daniels, 133 
P.2d 713. 

N.M.— McClendon v. Dean, 117 P.2d 
250, 45 N.M. 496. 

Ck>nsideratioii 

(1) Husband’s transfer of commu¬ 
nity personalty, to be voidable at 
suit of wife, must be shown to have 
been made not only without wife’s 
written consent, but also without 
consideration.—Metzger v. Vestal, 42 
P.2d 67, 2 Cal.2d 517. 

(2) Transfers without considera¬ 
tion see infra § 534. 

Exempt property 

The community personal property, 
whether exempt or not, may be dis¬ 
posed of by the husband alone.— 
Sutton V. Lovan, Tex.Civ.App., 279 S. 
W. 295. 

Eife insurance 

(1) Where a policy of insurance on 
the life of the husband payable to 
the wife as beneficiary constitutes 
, community property, the husband 
I can for a valuable consideration 
I change the beneficiary without the 
I consent of the wife. 
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can generally sell it, see infra § 532 b (3), or en- 
cuinber it, see infra § 533 b (3), but is usually re¬ 
stricted in his power to make a gift of it, see infra 
§ 534. Since rents which have become due con¬ 
stitute personal property, as considered in the C. 
J.S. title Landlord and Tenant § 462, also 36 CJ. 
p 289 note 53, the husband can make a valid as¬ 
signment thereof without the joinder and con¬ 
sent of the wife, notwithstanding the premises 
rented constitute community property and the stat¬ 
utes require the consent of the wife for convey¬ 
ances of community realty.39 In some jurisdictions 
the husband’s power of alienation or disposition ex¬ 
tends broadly to the property of the community,^# 
including the community real property,^! or at 
least including the community real property other 
than the homestead,^ and his authority is such j 


41 C.J.S. 

that he has the sole or exclusive right of ali 
tion or disposition of the community proper^ 
By the community property statutes in other i 
risdictions, however, the consent of the-wife is 
sential to the disposal of the real property of the' 
community,^ whether such disposition be by saJ 
see infra § 532 b (2), by encumbrance, see infra 6 
533 b (2), by lease, see infra § 533 b (2), or bv 
gift, see infra § 534; and such assent is ordinarilv 
required to be manifested by her joinder in the in¬ 
strument providing for the disposition.^ In dis¬ 
posing of the community property the husband acts 
in a representative capacity as the agent of the 
community,*® and not by right of ownership of the 
whole property,*^ and he must not act in fraud of 
the rights of the wife.^^ 


way he chooses, except that he can¬ 
not make a testamentary disposition 
of his wife’s interest or dispose of 
the property in fraud of her rig-hts, 
these being the only limitations on 
his disposition of the community 
personalty.—Coe v. Winchester, 33 P 
2d 286, 43 Ariz. 500. 

39. Wash.—^Anderson v. Peterson, 
265 P. 1118, 147 Wash. 698—An¬ 
derson V. National Bank of Taco¬ 
ma. 264 P. 8, 146 Wash, 520, 

40. TJ.S.—De Lappe v. Commissioner 
of Internal Revenue, C.C.A,La. 113 
F.2d 48. 

La.—Young v. Arkansas-Louisiana 
Gas Co., 166 So. 139, 184 La. 460, 
Tex.—Cushenberry v. Profit, Civ. 
App., 153 S.W.2d 291, error re¬ 
fused. 

31 C.J. p 120 note 40. 

Necessity for wife’s consent to sale 
of community property standing in 
her name see infra § 532. 
Disposition of community property 
by will see the C.J.S. title Wills § 
88, also 68 C.J. p 501 note 26—p 502 
note 33. 

Alienation by any title 

The husband can alienate the com¬ 
munity property by any title.—Burns 
V. De Bakey. La.App., 1S6 So. 374. 
Absolute right 

(1) It has been broadly stated that 

in Texas the husband has the abso¬ 
lute right of disposition of communi¬ 
ty property.—Citizens' Nat. Bank at 
Brownwood v. Turner, D.C.Tex. 14 
F.Supp. 495, affirmed, C.C \ 89 T? 

2d 600. ‘ ■’ 

(2) More specifically, the rule is 
that the husband’s right to dispose 
of the community property is abso¬ 
lute so long as it is not exercised 
for the purpose of defrauding the 
wife.—Locke v. Locke, Tex.Civ.4DD 
143 S.W.2d 637. 

Vendor’s lien note 
Where a vendor's lien note pay-, 
able to the vendor and his wife but I 


not further showing the wife's inter 
est in the note or that it was her 
separate estate, was executed before 
the effective date of the negotiable 
instruments act, the wife was not 
personally required to indorse the 
note and sign an assignment of the 
note and lien to a third person; and 
an assignment by the vendor alone 
was binding on the wife.—Dutton v. 
Kinsey, Tex.Civ,App., 124 S.W.2d 446. 

41. La.—Young v. Arkansas-Louisi¬ 
ana Gas Co., 166 So. 139, 184 La. 
460. 

31 C.J, p 120 note 40. 

Alienation by onerous title 
Husband can alienate community 
real property by an onerous title 
without wife's consent or permis¬ 
sion.—Smith v. Routon, La.App, 181 
So. 684. 

42. Tex.—Brunson v. Donald, Civ. 
App., 3 S.W.2d 596, error refused. 

Joinder of husband and wife as nec¬ 
essary for transfer of community 
homestead see Homesteads § 130. 

43. La.—Nobles v. Meyer Green- 
wald Const Co., 137 So. 576, 18 La 
App. 548. 

Tex, Locke v. Locke, Civ.App., 143 
S.W.2d 637—Atkins v. Dodds,’ Civ. 
App., 121 S.W.2d 1010, error dis¬ 
missed by agreement—Rankin v 
Kerrville Bus Co., Civ.App., II5 s.’ 
W.2d 997, error dismissed—Krue¬ 
ger V. Krueger, Civ.App., 62 S.W.2d 
684, error dismissed—Shaw v 
Shaw, Civ.App., 28 S.W.2d 173, er¬ 
ror dismissed—Dallas Plumbing 
Co. V. Harrington, Civ.App. 275 S 
W. 190. 

44. Ariz.—Hunger v. Boardman 88 
P.2d 536, 53 Ariz. 271. 

N.M.—Terry v. Humphreys, 203 P 
539, 27 N.M. 564. 

31 C.J. p 124 note 68. 

Release or abandonment of claims or 
rights see supra § 506. 

Purpose of statutes of this nature 
has been held to be to give the wife i 


an equal voice in the matter of the 
ablation of such property.—Jenkins 
v. Huntsinger, 125 P.2d 327, 46 N.lL 
168 . 

aisbana-s agreucy to dispose of real, 
ty 

There is no statutory or implied 
apncy on the part of the husband to 
dispose of the community realty- 
such an agency must arise in the 
same manner as an agency conferred 
by a stranger, and subject to the 
same restrictions.—Rundle v. Wint¬ 
ers, 298 P. 929, 38 Ariz. 239. 

45. N.M.— Terry v. Humphreys 203 
P. ‘539, 27 N.M. 564. 

31 C.J. p 124 note 69. 


1136 


46 . U.S.—De Lappe v. Commissioner 
of Internal Revenue, C.C.ALa 113 
P.2d 48. 

Ariz.—Donn v. Kunz, 79 P.2d 965 52 
Ariz. 219. ’ " 

31 C.J. p 122 note 42 [a]. 

47 . U.S. De Lappe v. Commissioner 
of Internal Revenue, C.C.A.La.. 113 
P.2d 48. 

Character and extent of husband’s 
interest in community property see 
supra § 502. 

48. Ariz.—Coe v. Winchester, 33 P. 
2d 286, 43 Ariz. 500. 

Tex.—Locke v. Locke, Civ.App., 143 
S.W.2d 637—Krueger v. Krueger. 
Civ.App., 62 S.W.2d 684, error dis¬ 
missed. 

31 C.J. p 121 note 41, p 123 note 59. 
Transfer to divest wife of 
The husband cannot deprive his 
wife of her interest in community 
property by voluntary alienation for 
the mere purpose of divesting her of 
her claim to the property.—Gustin v. 
Byam, 240 P. 600, 41 Idaho 538. 
Waste aud dissipation by husband 
Where a husband and wife have 
been living separate and apart for 
many years, the wife may attack her 
husband’s transfers of community 
property in, order to prevent waste 
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Statutes requiring the consent of the wife for 
a disposition of community real property have 
been held not to apply to an assignment for the 
benefit of creditors,or to a contract employing 
a broker to sell.^o 

Alienations as void or voidable; estoppel, umv- 
er, or ratification. According to some authorities, 
alienations by the husband alone are void;5i but it 
is generally considered that where there is a mere 
prohibition against such alienations, without any 
express statutory declaration making them void, 
the alienation of the husband alone is not void,52 
but only voidable at the instance of the wife,®^ as 
against an alienee with notice of the community na¬ 
ture of the property.54 

The wife^s right to object to an instrument exe¬ 
cuted by the husband without her consent as re¬ 
quired by statute may be lost by estoppel,waiv¬ 
er,or ratification^*^ on her part; and the loss of 
such right by her waiver or estoppel is not against 
public policy since the right of avoidance in such 
case is a privilege in which the state has no inter¬ 
est apart from that of the wife herself, there being 
no duty on the part of the wife to contest the va¬ 
lidity of a transfer of community property by the 
husband alone.®^ The husband is not estopped to 
assert his exclusive right to dispose of the com¬ 
munity property by representations of the wife to 

and dissipation of the property and 
to protect her one-half undivided in¬ 
terest therein,—Mahoney v. Snyder, 

Tex.Civ.App., 93 S.W,2d 1219—31 C. 

J. p 84 note 99 [a]. 

Begfistration of stock in name of 
third person 

\ transaction whereby the hus¬ 
band paid for certain stock and had 
It registered in the name of a third 
person was held to constitute a 
fraudulent simulation, intended to 
cover up his ownership of the stock 
and screen it against the community 
claims of his wife from whom he 
was then seeking a separation and 
to whom he would have had to ac¬ 
count for one half thereof.—Lock¬ 
hart v. Dickey, 108 So. 483, 161 La. 

282. 

49. Wash.—Thygesen v. 

37 P. 672, 9 Wash. 455. 

31 C.J. p 124 note 78. 

50. Cal.—Goodrich v. Turney, 186 P. 

806, 44 Cal.App. 516—Farrington v. 

McClellan, 146 P. 1051, 26 Cal.App. 

375. 

51. N.M.—Mi era v. 

583, 25 N.M. 299. 

Puerto Rico.—Martinez v. 

Puerto Rico Fed. 582. 

52. Cal.—Rice v. McCarthy, 239 P. 

56, 73 Cal.App. 655. 

31 C.J. p 125 note 88. 

41 C.J.S.—72 


the effect that they are permanently separated.®^ 
Where the legal title to land is in a third person 
subject to a resulting trust in favor of the com¬ 
munity, the assertion of the interest of the com¬ 
munity by either the husband or wife, as against a 
bona fide holder of legal rights in the land for value 
and without notice of the equitable interest of the 
community', is subject to be precluded by the fraud 
of the husband and the acts of the husband may 
estop the wife, as well as the husband, from assert¬ 
ing the equitable title or interest of the communi- 
ly.61 

Duration of husband's authority. The power of 
the husband to dispose of the community property 
ordinarily exists during the continuance, of the com- 
munity,®2 and is not as a rule, in the absence of 
express provision of the statutes, terminated by a 
mere separation of husband and wife,®^ or by the 
pendency of divorce proceedings,®^ or even by a 
decree awarding the wife separate maintenance.®® 
However, the rendition of a decree of divorce ter¬ 
minates the husband’s power of alienation,®® and 
under some statutes a husband is prohibited from 
disposing of the community property when a suit 
for divorce is pending,®*^ although if such a suit is 
discontinued the husband is relieved from the statu¬ 
tory disability,®® notwithstanding the discontinu¬ 
ance may be for the purpose of disposing of the- 
property.®® 

V. Profit, Civ. 
S.W.2d 291, error refused 
—^Krueger v. Krueger, Civ.App., 62 
S.W.2d 684, error dismissed—Brun¬ 
son V. Donald, Civ.App., 3 S.W.2d 
596, error refused—Dallas Plumb¬ 
ing Co. v. Harrington, Civ.App, 
275 S.W. 190. 

31 C.J. p 120 note 40. 

Alienation or encumbrance of com¬ 
munity property after dissolution 
of community see infra § 563. 
Disposition of community property 
in course of administration by sur¬ 
vivor see infra § 579. 

63. Tex.—Ragley-McWilliams Lum¬ 
ber Co. v. Davidson, Civ.App., 152 
S.W. 856. 

64. Cal.—Lord v. Hough, 43 Cal. 
581. 

31 C.J. p 123 note 61. 

65. Cal.—Johnson v. Johnson, 164 P. 
421, 33 CaLApp. 93. 

06. Cal.—De Godey v. Godey, 39‘ 
Cal. 157. 

31 C.J. p 123 note 63. 

67. La.—Gastauer v. Gastauer, 79 
So. 326, 143 La. 749. 

68. La.—Gastauer v. Gastauer, su¬ 
pra. 

V. Gastauer, su-. 


Neufelder, 


Miera, 181 P. 
May, 5 


53. Cal.—Goodrich v. Turney, 1S6 P. 
806, 44 CaLApp. 516. 

Wash.—Sadler v. Neisz, 31 P. .630, 
1030, 5 Wash. 182. 

54. Wash.—Magee v. Risley, 143 P. 
1088, 82 Wash. 178. 

31 C.J. p 125 note 90. 

55. Cal.—Bush v. Rogers, 109 P.2d 
379, 42 Cal.App.2d 477—Waldeck v. 
Hedden, 265 P. 450, 89 Cal.App. 485 
—Rice v. McCarthy, 239 P. 56, 73 
Cal.App. 655. 

31 C.J. p 125 note 91. 

56. Cal.—Rice v. McCarthy, 239 P. 
56, 73 Cal.App. 655. 

57. Ariz.—Kimball v. Statler, 176 P. 
843, 20 Ariz. 81. 

31 C.J. p 125 note 92. 

58. Cal.—Rice v. McCarthy, 239 P. 
56, 73 Cal.App. 655, 

59. Tex.—Masterson v. Bouldin, Civ. 
App., 151 S.W.2d 301, error re¬ 
fused. 

60. Tex.—First State Bank of Car¬ 
bon V. Thurman, Com.App., 12 S. 
W.2d 146, reversing Thurman v. 
First State Bank of Carbon, Civ. 
App., 300 S.W. 123. 

61. Tex.—First State Bank of Car¬ 
bon v. Thurman, supra. 

62. Ariz.—Rundle v. Winters, 298 P. 
929, 38 Ariz. 239. 
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Tex.—Cushenberry 
App., 153 


69. La.—Gastauer 
pra. 

31 C.J. p 124 note 66. 
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HUSBAND AND WIFE 


Retroactive operation of statutes requiring wife’s 
consent. According to some authorities a statute 
changing the character of the husband’s right to 
alienate or dispose of community property, by 
thereafter requiring the joinder or consent of the 
wife, is within the power of the legislature to en- 
act,7° and is applicable to property acquired before 
the adoption of the statute^i and to marriages con¬ 
tracted prior thereto.72 According to other author¬ 
ities the husband cannot, by statutory change, be 
deprived of a vested right to dispose of the com¬ 
munity property without his wife’s consent,'^3 and 
a statute requiring the wife’s consent to the dispo¬ 
sition of community property will not apply to prop¬ 
erty acquired prior to the effective date of the stat¬ 
ute and at a time when such consent was not re- 
quired.7< 

Construction and operation. An instrument ex¬ 
ecuted by the husband providing for the alienation 
or disposition of community property is to be con¬ 
strued in accordance with the intention of the par- 
ties.76 An assignment for the benefit of creditors 
executed by a wife joined by her husband, cover¬ 
ing property that is actually community property 


41 


C.J.S. 


7a Puerto Rico.—Martinez v. May, 
'0 Puerto R’eo Fed. 582. 

Wash.—Holyoke v. Jackson, 3 P 84i 
3 Wash.T. 235. 

71. U.S.—Arnett v. Reade, 31 S Ct. 
425, 220 U.S. 311, 55 L.Ed. 477, 36 
L.R.A.,N.S., 1040, reversing 95 P 
131, 14 N.M. 442. 

72 . Puerto Rico.—Amadeo v. Regis¬ 
trar of Property, 3 Puerto Rico 
134. 

31 C.J. p 124 note 72. 

73. Cal.—Roberts v. Wehmeyer, 218 
P. 22, 191 Cal. 601. 

74 . Cal. Ososke v. Kalinowsky, 285 
P. 318, 209 Cal. 45—Perelli-Minetti 
V. Lawson, 272 P. 573. 205 Cal. 642 
—Spreng v. Spreng, 6 P.2d 104, 
119 Cal.App. 155—Knaugh v. Baen- 
der, 257 P. 606, 84 Cal.App. 142— 
Staton V. Buster, 249 P. 878, 79 
Cal.App. 428—Copp v. Rives, 217 
P. 813, 62 Cal.App. 776. 

31 C.J. p 124 note 71 [a]. 

Conversion, of property from person¬ 
alty to realty 

The husband’s right in this respect 
is not changed by a conversion of 
the property from personalty into 
realty, and thus a statute requiring 
the wife’s consent to a disposal of 
community realty does not apply to 
realty which, although acquired aft¬ 
er the effective date of the statute 
was paid for with community funds 
accumulated prior thereto; realty 
acquired with community funds ac¬ 
cumulated prior to the effective date 
of the statute has the same status, 
jn this respect, as realty acquired 


and given to secure community debts is valid 

Aough the property and debts are described asT 
mg those of the wife.76 “ as be- 

h. Disposition by Wife 

The wife cannot alienate or dispose of the comm. • 
property, personal or real, without the loinrw 
Of the husband unress he has abandoned heV;;?""* 
sane; and, even in the case of the husband^ allV"' 
ment or insanity, her rights are ordinarily limU.H h 
necessities of the case. ^ "niited by the 

Ordinarily the wife cannot, without the joinder 
or consent of the husband, alienate or dispose o 
the community property during the existence of the 
community,77 even though the title is in L- 
name,78 except perhaps as agent of the husband-9 
and a transfer by her, although not void under all 
circumstances,®® will usually convey no title ®i The 
wife’s disability in this connection extends to both 
the personal®® and real®® property of the commu- 
mty The wife may dispose of community property 
It the husband gives his authority and assent,84 and 
such authority may be given either before or after 
the act, and either expressly or by implication.85 

Abandonment by husband. The wife may dis- 


before the statute.—Roberts v. Weh¬ 
meyer, 218 P. 22, 191 Cal. 601. 

75. Ariz.—Coe v. Winchester, 33 P. 

2d 286, 43 Ariz. 500. 

Disposition of entire interest 
An instrument providing for the 
disposition of the husband’s interest 
in a partnership has been construed, 
in the light of the surrounding cir¬ 
cumstances, to embrace the whole in¬ 
terest of the community in the part¬ 
nership, including the wife’s interest. 
—Coe V. Winchester, supra. 

75. Tex,—Hayden Saddlery Hard¬ 
ware Co. V. Ramsay, 36 S.W. 595, 
14 Tex.Civ.App. 185. 


77. U.S.—Angichiodo v. Cerami, D.C. 
La., 35 P.Supp. 359, affirmed’ C.C 
A., 127 F.2d 848. 

Cal. Smedberg v. Bevilockway, 46 P. 

2d 8-20, 7 Cal.App.2d ’578. 

La.—Gulf Rehning Co. v. Evans, 
App., 181 So. 666—Vanzant v. Mor¬ 
gan, App., 181 So. 660, followed in 
181 So. 666, and Vanzant v. Evans, 
181 So. 666—^Nobles v. Meyer 
Greenwald Const. Co., 137 So. 576, 
IS La.App. 548. 

Tex.—Rankin v. Elerrville Bus Co., 
Civ.App., 115 S.W.2d 997, error dis¬ 
missed. 

31 C.J. p 122 note 43. 

Cause of action for personal injuries 
Community property consisting of 
a cause of action for damages for 
personal injuries sustained by the 
wife cannot be assigned by the wife 
without the joinder of her husband. 
—Rankin v. Kerrville Bus Co., Tex. 
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Transaction held not within rule 
The enforcement after final judg¬ 
ment in divorce suit of contract be¬ 
tween wife and her attorney under 
which attorney was to receive for 
his services a one-third interest in 
any settlement of wife’s community 
property rights does not violate rule 
prohibiting wife’s alienation of her 
interest in the community.—Kull v. 
Brown, Tex.Civ.App., 165 SW>d 
1011 . 

78. Tex.—Berry v. Wright, 14 Tex. 
270—Thomas v. Chance, 11 Tex. 
634. 

79. Tex.—^Wetzel v. Simon, 28 S.W. 
274, 942. 87 Tex. 403. 

31 C.J. p 122 note 45. 

Agency of wife for husband see su¬ 
pra § 512. 

SO. Wash.—Grippen v. Benham, 32 
P. 555, 5 Wash. 589. 

81. Wash.—Litzell v. Hart. 165 P. 
393, 96 Wash. 471. 

82. Ariz.—’Coe v. Winchester, 33 P. 
2d 286, 43 Ariz. 500. 

Idaho.—Radermacher v. Daniels, 123 
P.2d 713. 

83. Ariz.—Hunger v. Boardman, 88 
P.2d 536, 53 Ariz. 271. 

84. Tex.—Yellow Cab Co. v. McClos- 
key, Civ.App., 82 S.W.2d 1042, error 
dismissed. 

31 C.J. p 122 note 46. 

85. Tex.—Thomas v. Chance, 11 
Tex. 634. 
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rinse of community property where she has been 
:i:,andoned or deserted by the husband and necessity 
••nsues,^® in which case she may dispose of either 
real or personal property.^^ Although she has un¬ 
der such circumstances wide discretion and broad 
authority to dispose of the community property, 
even in the case of property acquired prior to the 
abandonment^^ her right is nevertheless limited to 
the necessities of the case,S9 and it has been held 
that her authority in these circumstances is not ex¬ 
clusive of the rights of the husband,90 and does not 
permit a fraud on his rights.91 The mere tempo¬ 
rary absence of the husband does not authorize the 
wife to dispose of the community property,92 ex¬ 
cept where it is necessary to the protection of rights 
in perishable personalty.93 

Insanity of husband. The Texas authorities are 
rot entirely uniform on the question of the wife’s 
power of disposition over community property 
where the husband is insane, some authorities as¬ 
serting broadly that insanity of the husband does 
not authorize the wife to alienate the property un¬ 
less she complies with the statutes providing for the 
management of the community property in the 
event of the husband’s insanity,9^ while others con¬ 
sider such statutes merely cumulative of the re¬ 
stricted right of the wife of an insane husband to 
dispose of the community property independent of 
statute,95 and hold that, where the husband is in¬ 
sane and disposition of the community property is 
necessary to discharge a lien thereon or to provide 
for the support of the wife and her family, the wife 
may dispose of the property notwithstanding the 
absence of statutes expressly conferring such right 
on her and the existence of statutes providing for 
the management of the community property by the 
wife of an insane husband on her compliance with 


certain formalities.96 In any event, the fact alone 
of the husband’s insanity does not give the wife 
unlimited authorit}^ to dispose of the community 
property, her power of disposition in such case, like 
the power of an abandoned wife, being limited to 
the necessities of the case;97 and, if she wishes to 
exercise the statutory power of the wife of an in¬ 
sane husband to dispose of community property- in 
the absence of any necessity therefor, she must 
give bond and qualify under the statutes.98 

§ 532. - Sale and Conveyance 

a. In general 

b. By husband 

c. By wife 

a. In General 

The husband and wife may properly join in the sale 
or conveyance of community property, and the construc¬ 
tion and operation of the instrument of conveyance will 
be governed by the rules applicable to conveyances gen¬ 
erally. 

The system of community property being un¬ 
known to the common law, as discussed supra § 
462, the rules respecting the sale or conveyance 
thereof are to a considerable extent determined by 
the statutes in the particular jurisdictions.99 The 
husband and wife may properly join in a sale or 
conveyance of community property,^ and the con¬ 
sideration for the husband’s joinder in such a con¬ 
veyance need not be monetary.^ Community prop¬ 
erty standing in the name of the wife may be sold 
by the community,9 but may not, under some stat¬ 
utes, be sold by either spouse without the consent 
of the other,^ and, within the meaning of such stat¬ 
utes a husband or wife who, by confessing judg¬ 
ment, suffering a judgment by default, or making 
admissions in answers to interrogatories, enables 


80. Tex.—Magnolia Petroleum Co. v. 

Still, Civ.App., 163 S.W.2d 268. 

31 C.J. p 122 note 47, p 1.23 note 48. 
87. Tex.—Hanks v. Leslie, Civ.App., 
159 S.W. 1056—King v. King, 91 S. 
W. 633, 41 Tex.Civ.App. 473. 

Ba Tex.—Keys v. Tarrant County 
Building & Loan Ass'n, Civ.App., 
286 S.W. 593. 

39. Tex.—King v. King, 91 S.W. 
633, 41 Tex.Civ.App. 473. 

30. Tex.—King v. King, supra. 

31 C.J. p 123 note 51. 

31. Tex.—^Zimpelman v. Robb, 53 
Tex. 274. 

31 C.J. p 123 note 52. 

32. Tex.—Carothers v. McNese, 43 
Tex. 221. 

31 C.J. p 123 note 53. 

>3. Wash.—Marston v. Rue, 159 P. 

Ill, 92 Wash. 129. 

31 C.J. p 123 note 54. 


94. Tex.—Heidenheimer v. Thomas, 
63 Tex. .287. 

31 C.J. p 123 note 55. 

95. Tex.—Magnolia Petroleum Co. v. 
Still, Civ.App., 163 S.W.2d 268. 

96. Tex.—Forbes v. Moore, 32 Tex. 
195—Magnolia Petroleum Co. v. 
Still, Civ.App., 163 S.W.2d 268. 

97. Tex.—Forbes v. Moore, 32 Tex. 
195—Magnolia Petroleum Co. v. 
Still, Civ.App., 163 S.W.2d 268. 

98. Tex.—Magnolia Petroleum Co. v. 
Still, supra. 

99. m. Washington, Remington 

Comp.St. § 10575, dealing with a 

spouse’s power of attorney to convey 
community property, relates solely 
to the transfer of real property from 
one spouse to the other and does not 
relate to the transfer of personal 
property.—^Norman v. Levenhagen, 
253 P. 113, 142 Wash. 372. 
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1. U.S.—Angichiodo v. Cerami, D.C. 

La., 35 F.Supp. 359, affirmed, C.C. 
A., 127 P.2d 848—Citizens Nat. 

Bank at Brownwood v. Turner, D. 
C.Tex., 14 F.Supp. 495, affirmed, C. 
C.A., 89 F.2d 600. 

31 C.J. p 122 note 46 [a], [b], p 125 
note 9 [a], p 130 note 2 [a], 

2. U.S.—^Angichiodo v. Cerami, D.C. 
La., 35 F.Supp. 359, affirmed, C.C. 
A., 127 F.2d 848. 

3. La.—Garlick v. Dalbey, 84 So. 
441, 147 La. 18. 

Sale by husband of community real¬ 
ty standing in wife’s name see in¬ 
fra subdivision b (2) of this sec¬ 
tion. 

4. U.S.—^Angichiodo v. Cerami, D.C. 
La., 28 F.Supp. 720. 

La.—Bywater v. Enderle, 145 So. 118, 
175 La. 1098. 
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another to take away community property alienates 
such property as effectively as if he or she had 
sold it.5 Community property standing in the name 
of the wife must be sold in her name,® and, when 
the question arises, it may be shown that the pur¬ 
chase was in reality from the community and not 
from the wife.*^ 

ConstTuctiofi and opcf'Giion. A conveyance of 
community property is to be construed in accord¬ 
ance with the intention of the parties.^ Where 
community property is subject to the husband’s ab¬ 
solute right of disposition,^ or where the property 
was acquired at a time when under the laws of 
the jurisdiction the wife had a mere expectancy 
rather than a title to, or a vested interest in, the 
property,^® the wife’s joinder in a conveyance of 
the property is in legal effect only an expression 
of her assent to its transfer by the husband and op¬ 
erates merely to save the transfer from any criti¬ 
cism by her.ii A statute prohibiting the convey¬ 
ance of community real estate unless both spouses 
join in signing and acknowledging the instrument 
of -conveyance is intended for the protection of the 
community, and one who has substantially profited 
by a contract for the purchase by him of communi¬ 
ty realty cannot use the statute to defeat payments 
to which he has agreed. 12 

A statute providing that aii}^ bona fide purchaser 
of real estate from the spouse in whose name legal 
title stands of record shall receive the full legal 
and equitable tide free and clear of all claim of the 
other spouse, if such other spouse has not filed a 
declaration of his or her interest in the property, 
has been construed as affording protection to such 
persons as purchase community realty without 
knowledge of the existence of the marriage relation 
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or who could not with reasonable diligence 1 ,„ l 
tained such knowledge.i® The transferee of 
munity property by a valid conveyance takes T 
from a judgment against the husband which is 
a hen on the property, there being no showing T 
the conveyance was for the purpose of defr^.n: 
creditors.14 Where husband and wife hajTot f 
m a conveyance of community property to a thiri 
person, a holder of oil and mineral rights i„ 
property under a lease from the third person 
not be affected by secret equities between the hus 
band and the third person.l® Where deeds convev 
mg community property are not valid and bindinr 
the husband has sufficient interest in the propenv 
to enjoin the foreclosure of a mortgage and ve- 
dor', If„ o„ ft. p„per,y bp h|, 
deposit in the registry of the court the amount d^ 
manded by the foreclosing creditors ji® and he can 
obtain a suspension of payment of the funds until 
cancellation of an encumbrance on the propertv 

CTeditors 17^*^ foreclosing 


b. By Husband 

(1) In general 

(2) Real property 

(3) Personal property 


(1) In General 






-—iiuoudiiQ S DOWer Ta Ml! 

extends broadly to the community property, of whatever 
nature, provided title thereto does not stand in the 
name of the wife and the sale Is not made to defraud 


In some jurisdictions the general rule is that the 
husband may sell or convey the community property 
without the joinder or consent of the wife, *18 in 


5m La. Bywater v. Bnderle, supra. 

6. La.—Garlick v. Dalbey, 84 So. 
441, 147 La. 18. 

31 C.J. p 130 note 3. 

7, La.—Garlick y. Dalbey, supra. 

Bm Cal.—Lahaney v. Lahaney 281 P 

67, 208 Cal. 323. 

Sm U.S.—Citizens Nat. Bank at 
Brownwood v. Turner, D.C.Tex., 14 
P.Supp. 495, affirmed, C-CA.. 89 P 
2d 600. 


15- U.S.—Angichiodo v. Cerami, D. 

C.La., 28 P.Supp. 720. 

1'6« La.—Vanzant v. Morgan, App., 
181 So. 660, followed in 181 So. 
666 and Vanzant v. Evans, 181 So. 
666 . 

17. La.—^Vanzant v. Morgan, App., 
181 So. 660, followed in 181 So. 666 
and Vanzant v. Evans, 181 So. 666. 

la La.—Wolf V. Wolf, 12 La.Ann i 
529. 


10. Cal.—Spanfelner v. Meyer 1-24 
P.2d 862, 51 Cal.App.2d 390. 

11. Cal.—Riley v. Gordon, 30 P 2d 
617, 137 Cal.App. 311. 


12. Idaho.—Pinlayson v. Waller 13 
P.2d 1069. 

13. Wash.—Campbell v. Sandy 6 
P.2d 808, 190 Wash. 52S. 

14. Tex.—Barr v. Simpson, 117 S.'W 
1041, 54 Tex.Civ.App. 105. 


Tex.—Cushenberry v. Profit, Civ. 

I App., 153 S.W.2d 291, error refused 
—Cates V. Greene, Civ.App., 114 S. 
W..2d 592. 

31 C.J. p 120 note 40, p 125 note 97. 

“No citation of authorities is nec¬ 
essary to support the right of the 
husband to sell and convey a portion 
of the community estate without the 
joinder of his wife. And, unless the 
sale or transfer were made without 
any consideration passing and was 
done in fraud of the wife's rights, 


1140 


the title would pass."—Hopkins v. 
Robertson, Tex.Civ.App., 138 S.W.2d 
310, 312, error refused. 

XntereEt of coaunmuity in contract of 
sale 

^ Where property Is sold on the par¬ 
tial payment plan and the contract 
of sale belongs to the community of 
the vendor and his wife, the husband 
has the power to sell the interest of 
the community in such contract.— 
Pain V. Morrison, 216 P. 29, 125 
Wash. 267. 

Wife deemed party to sale 

As far as concerns the husband’s 
authority to sell community proper¬ 
ty, the husband and wife may be lik¬ 
ened to coowners or partners, wiih 
the husband holding a power of at¬ 
torney to sell by an onerous title, 
his power or authority being created 
by law rather than by conventional 
contract; the wife cannot attack her 
husband’s acts in selling the commu- 
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most of the community property states, however, 
the consent of the wife is now generally required 
for a sale of community real property, as discussed 
infra subdivision b (2) of this section. In at least 
one jurisdiction the husband cannot sell community 
property without the written consent of the wife if 
title to the property stands in her name,i9 but this 
rule does not apply to property which stands in the 
name of both spouses.^® The husband’s right to 
sell the community property is subject to the limi¬ 
tation that he cannot dispose of the property with 
intent to defraud the wife,2l and, where the pur¬ 
chaser of community property from the husband 
has notice of the intent of the husband to defraud 
the wife of her rights, the sale is void as to the 
ivife:^^ but the rights of a bona fide purchaser 
without notice of such intent will not be affected.^^ 

A binding contract of sale entered into by the hus¬ 
band before dissolution of the community may be 
enforced by the purchaser thereafter.®* Since the 


AND WIFE § 

wife has no power to contract for the sale of com¬ 
munity property, as discussed infra subdivision c 
of this section, a contract made by her husband in 
her name must be treated as his contractus 

(2) Real Property 

In some, but not all, of the community property ju¬ 
risdictions the joinder or consent of the wife is necessary 
for the conveyance of community realty. A conveyance 
without the required joinder of the wife may, accord¬ 
ing to the general view, be rendered binding because 
of acquiescence, ratification, or estoppel on the part of 
the wife; and, where title stands in the name of the 
husband, a bona fide purchaser for value from him will 
be protected. 

In most of the community property states the 
joinder or consent of the wife is required for a sale 
or conveyance of, or an agreement to convey, com¬ 
munity real property.^^ In some jurisdictions, how¬ 
ever, the husband has the power to sell or convey 
community real property without the joinder of the 
wife,and in one of these jurisdictions the hus- 


nity property for she is hy law a 

party to the act of sale —Smith v. 

Routon, La.App., 181 So. 684, 

19. U.S.—Angichiodo v. Cerami, D. 
C.La., 28 F.Supp. 720. 

jjji._Young V. Arkansas-Louisiana 

Gas Co., 166 So. 139, 184 La. 460— 
Bywater v. Enderle, 145 So. 118, 
175 La. 1098. 

20. La.—Otwell v. Vaughan, 173 So. 
5i7, 18$ La. 911—Young v. Arkan- 
.sas-Louisiana Gas Co., 166 So. 139, 
184 La. 460. 

21. Tex.—Locke v. Locke, Civ.App., 
143 S.W.2d 637. 

Husband’s inability to dispose of 
community property in fraud of 
wife’s rights generally see supra § 
531a. 

22. Tex.—Gardenhire v. Gardenhire, 
Civ.App., 172 S.W. 726> 

31 C.J. p 126 note 17. 

23. La.—Lacassagne v. Abraham, 
35 So. 441, 51 La.Ann. 840. 

31 C.J. p 126 note 16. 

24. La.—Provenzano v. Glaesser, 47 
So. 6S8, 122 La. 378. 

31 C.J. p 126 note 14. 

25. Tex.—Schmick v. Bateman, 14 
S.W. 22, 77 Tex. 326. 

28. Ariz.—Hunger v. Boardman, 88 
P.2d 536, 53 Anz. 271—Cook v. 
Stevens, 77 P.2d 1100, 51 Anz. 467 
—Greer v. Frost, 20 P.2d 301, 41 
Ariz. 551—Pendleton v. Brown, 221 
P. 213, 25 Ariz. 604. 

Cal.—HacKay v. Darusmont, 115 P. 
2d 221, 46 Cal.App.2d 21—Simpson 
V. Schurra, 267 P. 384, 91 Cal.App. 
640. 

Idaho.—Metropolitan Life Ins. Co. v. 
McClelland, 63 P.2d 657, 57 Idaho 
139—Elliott V. Craig, 260 P. 433, 
45 Idaho 15. 

N.M.—McClendon v. Dean. 117 P.2d 


250, 45 N.M. 496—Fidel v. Yenner, 
289 P. 803, 35 N.M. 45. 

Wash.—Stafford v. Stafford, 117 P.2d 
753, 10 Wash.2d 649—Hay v. Che- 
halis Mill Co., 19 P.2d 397, 172 
Wash. 102—Graves v. Smith, 34 P. 
213, 7 Wash. 14. 

Exchange of property 

(1) Consent of the wife is re¬ 
quired to a transaction involving the 
exchange of community real prop¬ 
erty for other property. 

Idaho,—Childs v. Reed, 202 P. 685, 
34 Idaho 450. 

Wash.—Bush v. Quaiffe, 244 P. 704, 
138 Wash. 533—Chapman v. Hill, 
137 P. 1041, 77 Wash. 475. 

(2) There is California authority 
asserting 'that it is doubtful wheth- | 
er the statute requiring joinder of 
the wife in instruments by which 
community realty is sold applies to 
an offer to exchange community real¬ 
ty for other property.—Goodrich v. 
Turney, 186 P. 806, 44 Cal.App. 516. 

(3) In a later California case, 
however, the statute has been held 
to require the wife’s consent to an 
agreement to exchange community 
real property for other property.— 
Waldeck v. Hedden, 265 P. 340, 89 
Cal.App. 485. 

Knowledge of nature of instrument 
The wife’s joinder in a deed with¬ 
out knowledge of the nature or con¬ 
tents of the instrument is insuffi¬ 
cient; and this requirement is not 
obviated by the fact that the hus¬ 
band knew the nature of the instru¬ 
ment.—Oatman v. Hampton, 256 P. 
529, 43 Idaho 675. 

Principle analogous to attempted 
transfer of homestead 
Principle involved in transfer of 
community land or interest therein 
by husband without wife’s signature 

1141 


when uncontrolled or limited by good 
faith and time clauses of Civ.Code § 
172a IS similar to that of his at¬ 
tempted transfer of homestead.— 
Bone V. Dwyer, 240 P. 796, 74 Cal. 
App. 363. 

Joinder in deed after omission to 
sign contract to sell 
Failure of wife to join with hus¬ 
band in execution of contract for 
sale of community property did not 
invalidate contract where deed was 
executed and acknowledged by wife 
in manner required by community 
property statute, and was placed in 
escrow with contract, and all par¬ 
ties to sale and their assignees knew 
that deed had been executed and was 
held in escrow.—Williamson v. Wil¬ 
son, 52 P.2d 138, 56 Idaho 198. 

Contract of sale by trustee 

A contract of sale made by one 
holding community real property in 
trust has been held unauthorized 
vrhere consented to by the husband 
but not the wife.—^Norgren v. Jor¬ 
dan, 90 P. 597, 46 Wash. 437. 

27. La.—Smith v. Routon, App., 181 
So. 684. 

Tex.—Bell v. Crabb, Com.App., 244 S. 
W. 371, reversing Crabb v. Bell, 
Civ.App., 220 S.W. 623—Davis v. 
Duncan, Civ.App., 102 S.W.2d -287, 
error dismissed—Unknown Heirs 
of Thomas v. Harris County Hous¬ 
ton Ship Channel Nav. Dist, Civ. 
App., 6 S.W.2d 396, affirmed Mas- 
terson v. Harris County Houston 
Ship Channel Nav. Dist., Com.-4.pp., 
15 S.W.2d 1011, 67 A.L.R. 1324, re- 
hearin" denied 18 S.W.2d 5S8, 67 
A.L.R. 1324—Miller-Vidor Lumber 
Co. v. Schreiber, Civ.App., 298 S.W. 
154, 

31 C.J. p 120 note 40 £f], [g]. 
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band has the right to sell community real estate not¬ 
withstanding title thereto is in the wife,28 in which 
case the fact that he assumes to convey in the name 
of his wife as well as himself does not affect the 
operation of the deed,-29 but in another of these 
jurisdictions, as shown supra subdivision b (1) of 
this section, the husband cannot sell community 
property standing in the name of the wife without 
her consent. 

Where the husband has deserted his wife, there¬ 
by vesting her with authority to sell community 
property, a purchaser from him acquires a title in¬ 
ferior to that of one deraigning title from the 
wife,89 and it has been held that such a purchaser 
must at his peril take notice of a prior recorded 
deed of the wife made after the abandonment.31 

Instrument as void or voidable; acquiescence. 
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of d©ed After divorce Action 

A conveyance of community real 
property by the husband is binding 
on the wife notwithstanding the deed 
is filed after the institution of a di¬ 
vorce action by her and the filing by 
her of a lis pendens against the 
property; she is not in such case a 
third person protected by the record¬ 
ing acts.~Smith v. Routon. La. Add 
ISl So. 6S4. 

Wife’s mental capacity 

(1) The husband has the right to 
convey community real property 
which is not part of the homestead, 
without the joinder of the wife, and 
whether she is sane or insane.—Grif¬ 
fin V. Troup Independent School 
Dist, Tex.Civ.App., 163 S.W.2d 412, 
error refused—Cushenberry v Profit 
Tex.Civ.App., 153 S.W.2d 291, error 
refused. 

(2) There is authority in Texas 
holding that, where the wife is in¬ 
sane, the husband has the authority 
to sell community real property 
without qualifying as guardian of 
her estate, and that his attempt so to 
qualify and act in the sale of such 
property does not affect the legality 
of the sale.---Griffin v. Troup Inde¬ 
pendent School Dist, supra. 

(3) There is, however, earlier au¬ 
thority in Texas which holds that 
where the wife is insane, the hus¬ 
band may convey by his sole deed 
only on compliance with the condi¬ 
tions imposed by the statute provid¬ 
ing for the management of communi¬ 
ty property by the husband of an in¬ 
sane wife.—Gibson v. Pierce, Tex 
Civ.App., 146 S.W. 983. 

28. Tex.—Spencer v. Davis 
App., 298 S.W. 443. 

C.J. p 130 note 1. 

v. Sparks, 7 S W 

769, 70 Tex. 429. 

sa Tex.—Townsend v. Seber Civ 
App.. 264 S.W. 211. ' * 


ratification, or estoppel. According to som^ 
thormes if the wife fails to join in an instrumS' 
providing for the sale or conveyance of enm 
nity real property', the instrument is void-32 ™ 
cording to others such an instrument is not void^J" 
but merely voidable,34 at the instance of the wif^- 
as to her interest.36 It is valid and binding as to 
the husbands mterest,37 and, having conveved aH 

thi 

There is authority holding that an instrument 
providing for the conveyance of community rea 
property, which is executed by the husband alone 
cannot be validated by subsequently procuring the 
consent of the wife or by subsequently tendering a 
deed to the property signed and acknowledged bv 
the wife.39 It IS generally considered, howeve;, 


Civ. 


31. Tex.—Zimpleman 
Tex. 274. 

32. Ariz.—Cook v. Stevens, 77 P.2d 
1100, 51 Ariz. 467. 

Idaho.—Elliott v. Craig, 260 P. 433, 
45 Idaho 15. 

Contract unenforceable by or Against 
husband 

A contract by the husband alone to 
convey community real property is 
unenforceable either by or against 
the husband.—Childs v. Reed. 202 P. 
685, 34 Idaho 4’50. 

In New Mexico 

(1) Any transfer or conveyance at¬ 
tempted to be made of the real prop¬ 
erty of the community by the hus¬ 
band alone is a nullity; it is void 
and of no effect for any purpose.— 
Jenkins v. Huntsinger, 125 P.2d 327 

^®^—Terry v. Humphreys 
203 P. 539, 27 N.M. 564. 

(2) The husband's deed of commu¬ 
nity real property, void because not 
joined in by the wife, cannot operate 
to transfer title to one half of the 
land subsequently acquired by the 
husband as his separate estate by 

virtue of his wife’s divorce action_ 

Jenkins v. Huntsinger, supra. 

(3) However, where the husband 
alone executed a contract to convey 
community realty and the purchaser 
executed a note for the purchase 
price and suit was subsequently 
brought on the note, there was held 
to be no merit in a defense that the 
contract was void and the note with¬ 
out consideration because of the fail¬ 
ure of the wife to join as a contract¬ 
ing party.—Potter v. Connor, 34 P 
2d 1086, 38 N.M. 431 


5. Cal.—Pretzer v. Pretzer, 12 P.2d 
659—Jack v. Wong 
Shee, 92 P.2d 449, 33 Cal.App.2d 
402—Brandt v. Brandt, 89 P.2d 171 
32 Cal.App.2d 99—Mark v. Title 
Guarantee & Trust Co., 9 p.2d 839, 
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V. Robb, 53 1 122 Cal.App. 301—Rice v Me 

31CJ pio® 

oi uJ. p 12o note 10. 

540. 59 Wash. 641—Colcora v. Led- 
<jy, 31 P. 320, 4 Wash. 791 

as. Cal.—Jack v. Wong Shee 9-> P 
2d 449, 33 Cal.App.2d 402-k.c; V 
329 P. 56, 73 Cal..4pp: 

Coaveyaace valid untU avoided 

(1) A conveyance by the husband 
alone will be treated as valid until 
avoided by the wife.—Jack v. Wong 
Shee, 92 P.2d 449, 33 Cal.App.2d 402. 

(2) A conveyance by the husband 
alone is a valid transfer, subject 
only to the right of the wife to in¬ 
stitute, seasonably, in equity, an ac¬ 
tion to revoke the transfer and rein¬ 
state the property as community 
property.—Mark v. Title Guarantee 
& Trust Co., 9 P.2d 839, 122 Cal.App 
301. 

36. Cal.—Trimble v. Trimble, 26 P. 
-id 477, 219 Cal. 340—Brandt v. 
Brandt, 89 P.2d 171, 32 Cal.App.2d 

Wife’s interest unaffected 

Where the wife has not, as re¬ 
quired by statute, joined in the in¬ 
strument by which the husband at¬ 
tempts to convey title, she has the 
same right to maintain or defend her 
interest or title to the premises as 
though the instrument had not been 
executed.—Bone v. Dwyer, 240 P. 796, 
74 Cal.App. 363. 

37. Cal.—Trimble v. Trimble, 26 P. 
2d 477, 219 Cal. 340—Pretzer v. 
Pretzer, 12 P.2d 429, 215 Cal. 659— 
Brandt v. Brandt, 89 P.2d 171, 32 
Cal.App.2d 99. 

38. Cal.—Brandt v. Brandt, supra, 

39. Idaho.—Elliott v. Craig, 260 P. 
433, 45 Idaho 1*5—Childs v. Reed, 
202 P. 686. 34 Idaho 450. 



41 C.J.S, 


EVSBAND AND WIFE 


§ 532 


that the instrument may be binding on her, although 
she has not signed it,'^® and that she will be bound 
where she has sanctioned, approved, or ratified the 
instrument,or where her conduct has been such 
as to estop her from attacking its validity ;42 and, 
in the absence of evidence lo the contrary, where 
the consideration for the conveyance moves to the 
community, the assent of the wife may be pre- 
sumed>2 The wife will not be estopped to attack 
a contract for the sale of community property made 
by the husband alone where she did know or ap¬ 
prove of the contract or consent thereto,and it 
has been held that the act of the husband alone in 
connection with the conveyance of community real 
property must, in order to bind the wife, be per¬ 
formed under such circumstances that the law will 
conclusively presume that there has been acquies¬ 
cence on her part.'*^ 


Bona fide purchasers. When the property stands 
in the name of the husband alone, a purchaser un¬ 
der him who has paid value without actual notice 
of the wife’s interest will be protected against her 
claims or those of her heirs,^® at least where the 
wife and husband were living apart.^*^ One is not 
an innocent purchaser who by the exercise of rea¬ 
sonable diligence could have obtained knowledge 
of the existence of the marriage relation,'^^ qj- vvho 
knows, at the time of making the contract of pur¬ 
chase, that the contract constitutes a breach of the 
fiduciary duty owed by the husband to the com¬ 
munity;^^ but the mere fact that, by diligent in¬ 
quiry, a purchaser might have ascertained that his 
grantor was a married man is not sufficient to de¬ 
prive him of his character as an innocent purchas¬ 
er, where it is not shown that he had knowledge of 
some fact or circumstance which would raise a 


40. Wash.—Washington State Bank 
V. Dickson, 77 P. 1067, 35 Wash- 
641. 

41. Cal.—Knaugh v. Baender, 257 P. 
606, 84 Cal.App, 142. 

Wash.—Bowman v. Hard grove, 93 P- 
2d 303, 200 Wash. 78—Hay v. Che- 
hahs Mill Co., 19 P.2d 397, 172 
Wash. 102. 

31 C.J. p 125 notes 8, 9, p 124 note 68 
[b]. 

Agency of husband; consideration 
paid to community 
Contract for sale of community 
real property negotiated by husband 
was sufficient, although wife was not 
party to contract, where husband 
acted as agent of community in con¬ 
tracting to sell and wife did not re¬ 
pudiate contract but approved it, and 
consideration was paid to, and re¬ 
tained by, community.—Manke v. Pe¬ 
terson, 42 P.2d 39, 181 Wash. 185. 
SatifiLcation by ezecntion and sale 
Where husband transferred com¬ 
munity property in exchange for oth¬ 
er property, and thereafter the wife 
caused execution to issue on a claim 
for alimony and sold the property 
received in exchange for the commu¬ 
nity property, she ratified the ex¬ 
change.—Knaugh v. Baender, 257 P. 
606, 84 Cal.App. 142. 

Conveyance with reservation of tim¬ 
ber rights 

Where husband made a contract 
for the sale of land constituting 
community property, reserving all 
rights to the timber on the land, and 
both spouses joined in a conveyance 
of the timber to a third party, and 
husband and wife subsequently 
joined in a deed of the property, the 
deed containing a reservatfon of the 
rights to the timber, the wife, by 
joining in the deed, was held to have 
indicated her intention to ratify her 
husband’s contract for the sale of 
the land but also to have affirmed 


and expressed her right to convey 
the timber to the third party.—Hay 
V. Chehalis Mill Co., 19 P.2d 397, 172 
Wash. 102. 

42. Cal.—MacKay v. Darusmont, 115 
P.2d 221, 46 Cal.App.2d 21—Wal- 
deck V. Hedden, 265 P. -340, 89 Cal. 
App. 485. 

31 C.J. p 125 note 8 [a]. 

Estoppel held shown 

In an action by a wife attacking 
her husband’s transfer of mining 
claims constituting community prop¬ 
erty, proof that the spouses lived ad¬ 
jacent to the property for many 
years, that the wife was fully con¬ 
versant with her husband’s affairs 
and knew of his assignment of a 
sheriff’s certificate of sale of the 
property and his subsequent treat¬ 
ment of the property as belonging to 
a mining company, and that she 
made no objection to such acts but 
helped her husband manage and dis¬ 
pose of the property, was held to 
estop the wife from asserting an in¬ 
terest in the property.—Nickerson v. 
Arizona Consol. Mining Co., 95 P.2d 
983, 54 Ariz. 351. * 

Estoppel held not shown 

The mere fact that the wife has 
yielded possession of community real 
property which her husband agreed 
to convey will not alone estop her 
from attacking the validity of the 
husband’s agreement to convey 
where the circumstances of her 
yielding possession do not appear 
and there is no showing that the in¬ 
tended grantee was in any way prej¬ 
udiced or misled to his injury by 
her conduct.—^Waldeck v. Hedden, 
265 P. 340, 89 Cal.App. 485. 

Validity of estoppel as against sub¬ 
sequent transferees 
A wife estopped to assert her in¬ 
terest in community property as 
against her husband’s immediate 
transferee cannot assert it against 
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anyone whose title passed through 
that transferee; the title of the im¬ 
mediate transferee being good be¬ 
cause of the wife’s estoppel, the con¬ 
veyance to a third party by such 
transferee cannot have the effect of 
reestablishing title in her.—Nicker¬ 
son V. Arizona Consol. Mining Co., 
95 P.2d 983, 54 Ariz. Sol. 

43. Wash.—O’Connor v. Jackson, 74 
P. 372, 33 Wash. 219. 

44 . Cal.—Mark v. Title Guarantee & 
Trust Co., 9 P.2d 839, 122 Cal.App. 
301. 

45 . Wash.—Bowman v. Hardgrove, 
93 P.2d 303, 200 Wash. 78—Hay v. 
Chehalis Mill Co., 19 P.2d 397, 172 
Wash. 102. 

46 . U.S.—Turner v. California Co., 
C.C.A.Tex., 54 F.2d 552. 

Tex.—Mitchell v. Schofield, 171 S.W. 
1121, 106 Tex. 512—Graves v. 

Guaranty Bond State Bank, Civ. 
App., 161 S.W.2d 118—Ellett v. 
Mitcham, Civ.App., 145 S.W.2d 917, 
error dismissed, judgment correct. 
31 C.J. p 126 note 27. 

Absence of marital relation within 
state 

Where the record title is in the 
name of the husband, the wife will 
not be heard to challenge the validi¬ 
ty of a deed executed by the hus¬ 
band alone to a bona fide purchaser 
if the marital relation has never 
been established or maintained in 
the state.—Campbell v. Sandy, 69 P. 
2d 808, 190 Wash. 528. 

47 . Wash.—Daly v. Rizzutto, 109 P. 
276, 59 Wash. 62, 29 L.R.A.,N.S., 
467. 

31 C.J. p 126 note 32. 

48 . Wash.—Dane v. Daniel, 63 P. 
268, 23 Wash. 379. 

49 . Wash.—Holyoke v. Jackson, 3 P. 
841, 3 Wash.T. 235. 
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duty to inquire.50 mere the husband and wife are 
hving together, a purchaser from the husband of 
community property, the wife not joining in, or 
consenting to the sale as required by statute can¬ 
not be regarded as in the position of a bona fide 
purchaser.^1 

Rescission or damages. An innocent purchaser 
of community real property whose deed or con¬ 
tract is invalid because it is not joined in by the 
vendor s wife is ordinarily entitled to recover mon¬ 
ey or property given by him as part of the pur¬ 
chase price,52 and also the value of improvements 
erected by him on the land.53 In a jurisdiction in 
which the wife may validate her husband’s con¬ 
tract to convey community realty by acquiescing 
therein, a purchaser from the husband without 
knowledge that the realty is community property or 
that the vendor is a married man cannot, on discov¬ 
ering such facts, rescind the contract and recover 
the money paid by him without first demanding a 
valid contract and giving the vendor an opportunity 
of delivering such a contract,54 although in the case 
of insanity of the wife, precluding her joinder the 
purchaser may rescind at once.55 It has been held 
that, where the husband, without the joinder of 
the wife as required by statute, conveys or con¬ 
tracts to convey community real property, he is 
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50. Wash.—Daly v. Rizzutto, 109 P. 

59 Wash. 63, 29 

467. 

51. Wash,—Adams v. Black, 33 P 
1074, 6 Wash. 528. 

31 C.J. p 126 note 30. 

5& Ariz.—Greer v. Frost, 20 P ‘’d 
301, 41 Ariz. 551. 

Cal.—Mark v. Title Guarantee & 
Trust Co., 9 P.2d S39, 122 Cal.App. 
301. 

Idaho. Elliott v. Craig", 260 P 433 
45 Idaho 1’5. 

53. Idaho.—Elliott v. Craig, supra. 

Leddy, 31 P. 

330. 4 Wash. 791. 

55. Wash.—Colpe v. Llndblom, 106 
P. 634, 57 Wash. 106. 

31 C.J. p 127 note 42. 


Huntslnger, 

12o P.2d 327. 46 N.M. 168—Conley 
W^Davldson, 291 p. 489, 35 N.M. 

In Washington 

(1) Where an oral contract of the 
husband to sell community real 
property was unenforceable because 

tract, refused to consent thereto and 

ZT conduit, it 

was held that the intended purchas¬ 
er could not recover damages for 
breach of the contract.—Bush v 
Quaiffe, 244 P. 704. 138 Wash. 533. ' 

(2) It has also been held, however, 


that one who contracts to purchase 
from the husband, without knowl¬ 
edge of the community character of 
the land, may bring an action on the 
contract for damages.—’Colcord v 
Leddy, 31 P. 320, 4 Wash. 791. 

57. Wash.—Stafford v. Stafford, 117 
P.2d 753, 10 Wash.2d 649. 

31 C.J. p 120 note 40, p 125 note 97 
[a]. 

Exemption of property immaterial 
The husband may, without the 
joinder of his wife, sell community 
personal property, whether exempt 
from execution or not.—Gustin v 
Byam, 240 P. 600, 41 Idaho 538. 

Improvements on land belonging 
to a third person, which do not con¬ 
stitute an interest m real estate, can 
be conveyed by the husband alone.— 
Fowler v. Burke, 42 P. 624, 13 Wash. 

Sheriff»s certificate of sale, being 
at most a chattel real or chose in 
action, can be sold or assigned by' 
the husband alone.—^Atwood v Mc¬ 
Grath, 242 P. 648, 137 Wash. 400. 
Transaction held to constitute sale 
Where an indebtedness existed on 
the part of the husband or the com¬ 
munity, and the husband agreed that 
certain personal community proper¬ 
ty ini&ht be taken m payment of 
such indebtedness, the transaction 
constituted in effect a legal sale of 
the property which was within the 
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subject to a suit by the purchaser for damages 
breach of warranty or contract.56 ^ 

(3) Personal Property 

The husband may sell the oer^nnai 
community without the joinder or conlenroHh *'’* 
except that, under some statutes th« ^ ° 

Wife is required for the sale orcertafn *'>' 

sonalty such as the home furnishings. Per- 

The husband ordinarily may sell community ner 
sonal property.57 and he may do this not only J-t 
out his wife’s knowledge or consent, but against her 
objections when he reasonably believes that thT 
community will benefit.58 However, consent o 
the wife IS required by some statutes for a sale Z 
specified kinds of community personal property 
such as the home furniture or furnishings, and un’ 
der statutes of this nature the husband^ transfer 
of such property without the wife’s consent con 
veys no right to the property as against hert 
Sitatutes requiring the consent of the wife for'a 
sale of community personal property are intended 
for her benefit,60 and a statute which empowers 
the husband to sell the community personal prop¬ 
erty for the purpose of facilitating the business of 
the community does not empower him to seU such 
property without the consent of the wife under 
terms which would result in impoverishing her.si 

husband’s power.—Gustln v Byam 
240 P. 600. 41 Idaho 538 ' 

sa yyash.—Page v. Prudential Life 
ins. Co. of America. 120 P’d 
12 Wash.2d 101. . * ’ 

59. Ca.1.—Duncan v. Duncan 9’ P 
310, 6 Cal.App. 404. 

Restoration of property to coxamunL. 
ty 

The transfer of the home furniture 
by the husband without the written 
consent of the wife is without effect 
as against her and she has the right 
to restore the property to the com¬ 
munity.—Matthews V. Hamburger 
97 P.2d 465, ’36 Cal.App.2d 182. 
Recovery of full value of funiitiire 
For a wrongful sale of the home 
furniture by the husband alone, 
without the consent of the wife, she 
is entitled to recover the full value 
of the property where the husband is 
still living and there has been no 
division of the community property 
or any action which would effect a 
change in the status of the proper¬ 
ty. Matthews v. Hamburger, supra. 

ej- Cal.—Matthews v. Hamburger, 
supra. 

51. Wash.—In re McGovern’s Es¬ 
tate. 42 P.2d 796, 181 Wash. 231, 
modified on other grounds 46 P.2d 
1118, 181 Wash. 231. 

Sale of partnership interest 
The husband’s sale, to a partner. 
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K statute prohibiting the husband from selling cer¬ 
tain community personal property without the writ¬ 
ten consent of the wife is not violated by the hus¬ 
band’s storage of such property for safekeeping,62 
but the husband’s sale of such property while in 
storage violates the statute.63 

c. By Wife 

The wife cannot ordinarily sell or convey community 
oroperty without authorization from her husband unless 
he has abandoned her or is insane. The husband can, 
however, ratify a sale made by her and his conduct 
may be such as to estop him from questioning its validity. 

As a general rule the wife cannot sell community 
property or her interest therein without the author¬ 
ity and consent of her husband,and such a sale 
or conveyance will, in the absence of special cir¬ 
cumstances, be void.65 However, a sale or convey- 

of the interest of the community in j 
the partnership, in consideration of j 
the partner’s oral promise to use the 
income for the wife according to his 
discretion and to contribute to the 
future education of the husband's 
son, has been held invalid under the 
rule set forth in the text, the wife 
being without knowledge of the sale 
and receiving no consideration for 
her interest in the community prop¬ 
erty attempted to be disposed of.— 

In re McGovern’s Estate, supra. 

62. Cal.—McMullin v. 
proof Storage Co., 239 P. 

Cal.App. 87. 

63. Cal.—Matthews v. Hamburger, 

97 P.2d 465, 36 Cal.App.2d 1S2. 

“Pnmiture of the home” 

In determining what constitutes 
“furniture of the home” within the 
meaning of such a statute, the test 
is whether the property was furni¬ 
ture of the home as distinguished 
from such furniture as might be 
used m commercial pursuits; the 
furniture need not be in the home 
at the time and is not removed from 
the protection of the statute by the 
fact that it was in storage when sold 
by the husband.—Matthews v. Ham¬ 
burger, supra. 

64. Cal.—Smedberg v. Bevilockway, 

46 P.2d 820, 7 Cal.App.2d 57S— 

Bank of Suisun v. Fiske, 225 P. 

7. 65 Cal.App. 771. 

La.—Smith v. Routon, App., 181 So. 

684—Gulf Refining Co. v. Evans, 

App., 181 So. 666. 

Realty 

(1) The wife cannot sell the com¬ 
munity realty without the consent of 
her husband.—Munger v. Boardman, 

88 P.2d 536, 53 Ariz. 271. 

(2) Title to land cannot rest on a 
presumptive conveyance of the land 
by a married woman, during cover¬ 
ture, where the land was community 
property.—Love v. Eastham, 154 S. 


ance of community property by the wife will be 
upheld where authorized by the husband’-*® or sub¬ 
sequently ratified by him,®'^ especiall}" when the 
ratification is embodied in an authentic act ;®^ and 
the husband’s acts and deeds may be such as to 
raise an estoppel against him, thereby preventing 
him from laying claim to the property as against 
persons who have dealt with the property in reli¬ 
ance on such acts and deeds.®® The husband s rat¬ 
ification or confirmation of his wife’s conveyance 
of community property has been held to enure not 
only to the benefit of her immediate transferee but 
also to the benefit of a subsequent transferee who 
relied on the records.*^® The conduct of a third per¬ 
son may be such as to estop him from attacking the 
validity of a conveyance of community property 
made by the wife alone.*^^ 

have effected a complete if informal 
ratification of the wife’s deed to the 
mother.—Angichiodo v. Cerami, C.C. 
A.La., 127 F.2d 848, aflarming, D.C., 
35 P.Supp. 359. 

68. U.S.—Angichiodo v. Cerami, D. 
C.La., 35 P.Supp. 359, affirmed, C. 
C.A., 127 F.2d S4S. 

Ignorance of nature of instrument 
The rule set forth in the text has 
been held to apply even if the hus¬ 
band did not know what he was sign¬ 
ing, or thought he was signing some¬ 
thing else, or was misled by some¬ 
one else into signing, since he alone 
is responsible for his omission to 
read what he signed.—Angichiodo v. 
Cerami, D.C.La., 35 F Supp. 359, af¬ 
firmed, C.C.A., 127 F.2d 848. 
Translative act 

Where the husband ratifies or con¬ 
firms his wife's conveyance by an 
1 authentic act in the form of an act 
of partition before a notary public,, 
witnessed by two persons, the act is 
translative so far as concerns any 
title of the husband; he cannot re¬ 
voke his own alienation made in such 
forceful and legal form.—Angichiodo 
V. Cerami, E.C.La., 35 P.Supp. 359, 
affirmed, C.C.A., 127 F.2d 848. 

69. U.S.—^Angichiodo v. Cerami, C. 
C.A.La., 127 F.2d 848, affirming, D. 
C., 35 F.Supp. 359. 

Estoppel held not shown 
La.—^Vanzant v. Morgan, App., ISl 
So. 660, followed in ISl So. 666 
and Vanzant v. Evans, 181 So. 666. 

70. U.S.—Angichiodo v. Cerami, C. 
C.A.La., 127 F.2d S48, affirming, D. 
C., 35 P.Supp. 359. 

71. Tex.—Townsend v. Seber, Civ. 
App., 264 S.W. 211. 

Estoppel held shown 

A vendor of property who advised 
and consented to a conveyance by 
the vendee’s wife, with knowledge of 
the vendee’s desertion of her under 
circumstances leading her to believe 


Lyon Fire- 
422, 74 


W.2d 623, 137 Tex. 462, reversing,] 
Civ.App., 132 S.W.2d 292. [ 

65. N.M.— Terry v Humphreys, 203 
P. 539, 27 N.M. 564. 

31 C.J. p 125 note 99. 

Sale of crop 

A contract by the wife for the sale 
of a grape crop representing com¬ 
munity property is void where not 
authorized by the husband prior to 
its execution or ratified by him 
thereafter.—La Rosa v. Glaze, 63 P. 
2d 1181, 18 Cal.App.2d 354. 

66. Wash.—Stevens v. Kittredge, 87 
P. 484, 44 Wash. 347. 

31 CJ. p 125 note 1. 

Authorization by husband not shown 
Husband was entitled to set aside 
deed executed by his wife conveying 
property belonging to community of 
acquits and gams, where he had not 
signed deed, had not confessed under 
oath to a verbal sale of property, 
and had not granted wife written au- I 
thority to execute deed as agent of | 
community.—Vanzant v. Morgan, La. | 
App., 181 So. 660, followed in 181 So. 
666 and Vanzant v. Evans, 181 So. 
666 . 

67. U.S.—Angichiodo v. Cerami, C. 
C.A.La., 127 P.2d 848, affirming, D. 
C., 35 F.Supp. 359—Angichiodo v. 
Cerami, D.C.La., 28 F.Supp. 720. 

31 C.J. p 125 note 2, p 122 note 46 
[d]. 

Joinder in acts of partition 

Where the wife without the hus¬ 
band’s joinder conveyed community 
property to her mother, and, after 
the death of the mother, the wife 
and her brother entered into acts of 
partition in which it was stated that 
the property belonged to the succes¬ 
sion of the mother and that the hus¬ 
band joined therein for the purpose 
of assenting to the partition without 
any reservation, interest, or claim 
on his part, the husband by joining 
in the acts of partition was held to 
1 lAc; 
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Circumstances permitting sale without husband’s 
consent; estoppel against wife. In some jurisdic¬ 
tions a wife permanently separated from her hus¬ 
band can under certain circumstances convey com¬ 
munity property without his consent.72 Thus a 
wife who has been deserted or abandoned by her 
husband can validly convey or agree to convey the 
community estate if a necessity for such convey¬ 
ance is shown to exist.73 Where the husband is in¬ 
sane, the wife can validly convey community prop¬ 
erty if a necessity for such conveyance exists,^* 
particularly if she is separated from her husband 
because of his insanity.75 The wife can sell the 
community property where the husband is disabled 
from managing the property because of his incar- 
ceration in prison.*^^ 

Where the wife is authorized to sell personal 
property because of the existence of an unusual sit¬ 
uation and the absence of her husband, a bill of 
sale is not necessary,77 and in such case it is imma¬ 
terial that a bill of sale which was given was not 
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he was dead, who received delin¬ 
quent and current payments from 
the wife’s grantee, and who recog¬ 
nized the rights of subsequent trans¬ 
ferees. was held estopped to deny the 
validity of the wife’s conveyance.— 
Townsend v. Seber, supra. 


7a. Tex.—Masterson v. Bouldin, Civ. 
App., 151 S.W. 2 d 301, error re¬ 
fused. 

Statute held not to affect rule 

The rule set forth in the text has 
been held not changed by a statutory 
amendment providing for the control 
and disposition of community prop¬ 
erty by a wife whose husband has 
disappeared for more than a year so 
as to prevent her from conveying 
such property where the circum¬ 
stances would have permitted her so 
to do prior to the statutory amend¬ 
ment.—Masterson V. Bouldin. supra. 

73 . Tex. Fullerton v. Doyle, 18 
Tex. 3—Carter v. Barnes, Com. 
App., 25 S.W.2d 606, reversing Civ. 
App., 16 S.W. 2 d 136—Magnolia Pe- 
Civ-App., 163 S. 
W...d - 68 —Ulmer v. John Hancock 

161 

S.W. 2 d 862 , error refused—Keys v. 
Tarrant County Building & Loan 
Assn, Civ. App., 286 SW 593 _ 

^ P ^23 note 48. 

Abandonment by husband as empow¬ 
ering- wife to dispose of commu- 
nity property generally see supra 
9 531 b. 

Prevention of waste 
Where a husband leaves his wife 
for an indefinite period of time and 
also authorizes another to commit 
waste, the wife may step in and s^li 


I the community property.—Marston 
V. Rue, 159 P. Ill, 92 Wash. 129—31 
C.J. p 84 note 99. 

Erection of home 
A wife abandoned by her husband 
has been held to have power to con¬ 
vey a lot to a third person for the 
purpose of building a house thereon 
to be used and occupied as a home 
by her and her minor children.— 
Keys V. Tarrant County Building & 
Loan Ass’n, Tex.Civ.App., 235 S.W. 
593. 

Inability to continue payments under 
contract of purchase 
Where husband entered into con¬ 
tract to purchase realty which by its 
terms was subject to forfeiture on 
I delinquency of payments, and the 
I husband deserted his wife under cir¬ 
cumstances which caused her to be¬ 
lieve he was dead, and it was a rea¬ 
sonable inference that the wife was 
not able to continue the payments 
under the contract, she was held to 
have power to convey all the right 
title, and interest of the community 
in the contract.—Townsend v. Seber 
Tex.Civ.App., 264 S.W. 211 . 


signed by the husband.78 A purchaser from , .v 
having the right to sell'is not affected by an unT' 
dosed intention of the wife not to seH h. ^ ' 
band’s interest in the property.79 

The wife may by her acts or statements estop 
herself from attacking the validity of a conve! 
ance of community property made by her *0 Th^' 
where she assumes the status of a feme sole eith!! 
mistakenly or purposely, and misleads third persons 
into purchasing from her in reliance on that status 
she will not thereafter be permitted to repudiate 
the transaction to the injury and damage o^f such 
persons. A married woman cannot be estopped 
to claiin community property conveyed by herself 
alone without her husband’s consent where the hus 
band IS in possession of the land and fulfilling his 
duties as custodian thereof,*^ even though she false- 

husband has abandoned her 
and that she is in destitute circumstances.83 

Property held in wife’s name. Ordinarily the 
wife cannot sell community property without the 


74 . Tex. Magnolia Petroleum Co v 
Still, Civ.App., 163 S.W. 2d 268— 
Ulmer v. John Hancock Mut. Life 
Ins. Co., Civ.App., 161 S.W.2d 86 ‘' 
error refused. 

Insa,nity of husband as empowering 
wife to dispose of community 
property generally see supra § 531 
b. 

75. Tex.—Masterson v. Bouiain. Civ 
App., 161 S.w.- 2 d -301, error re^ 
fused. 

76. Tex.—Ulmer v. John Hancock 
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Mut. Life Ins. Co., CIv.Apd ifii 
S.W. 2 d 862, error refused. ' 

77. -Wash.—Marston v. Rue, 159 P. 

Ill, 92 Wash. 129. 

78. Wash.—Marston v. Rue, supra 

79. Wash.—Marston v. Rue, supra. 
•Civ.App., 

286 S.W. 315. 

61. Tex. Wilson v. Beck, supra 
Deed, as feme sole 
( 1 ) Where a married woman con¬ 
veys community property by a deed 
in which she describes her status as 
feme sole, stating that her husband 
IS dead and that the deed is made in 
furtherance of a division of his es¬ 
tate, the purchaser will be presumed 
to have contracted on the basis of 
such recitals and the married woman 
will be estopped to deny them; and 
this is so without regard to whether 
the recitals are made fraudulently 
or mistakenly.—Wilson v. Beck, su¬ 
pra. 

( 2 ) Where an abandoned wife pur¬ 
chased a lot and deeded it as a feme 
sole to her son for the erection of a 
house for the benefit of herself and 
her family, she was held estopped to 
claim any interest in the land as 
against a third party who claimed a 
lien for money advanced to the son 
for the erection of a house on the 
premises.—Keys v. Tarrant County 
Building & Loan Ass'n, Tex.Civ.App., 
286 S.W. 593. 

82. Tex.—Lasater v. Jamison, Civ. 

App., 203 S.W. 1151. 

31 C.J. p 126 note 23. 

®3« Tex,—^Lasater v. Jamison, su¬ 
pra. 
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authority and consent of her husband even where 
the title to the property stands in her name.^'* 
Xevertheless, where community real property 
stands in the name of the wife an innocent pur¬ 
chaser thereof under a deed from the wife may 
acquire both the legal and equitable title,and it 
has been held that w’-here the record title is in the 
name of the wife, a purchaser from her without 
notice of an attachment against the husband in a 
proceeding to which the wife is not made a party 
takes free from the lien of the attachment;^® but 
the wife’s sale of community property standing in 
her name has been held not to protect the purchas¬ 
er against claims of the heirs of the husband where 
it appears that the property was acquired by her 
during the marriage, notwithstanding the act by 
which the wife acquired the property recites that 
she purchased it with her separate and parapher¬ 
nal funds.®*^ 

Wife's deed as conveying after-acquired inter¬ 
est. There is authority holding that the deed of a 
married woman in which her husband joins does 
not operate on an after-acquired title;®® but there 
is other authority holding that where a wife exe¬ 
cutes a deed conveying a one-half interest in com¬ 
munity property, and survives the husband, thereby 
becoming vested with a one-half interest in the 
property, such interest passes under the deed as an 
after-acquired interest.®^ 

§ 533. - Encumbrance and Lease 

a. In general 


b. By husband 

c. By wife 

a. In General 

Husband and wife may properly join in an en¬ 
cumbrance or lease of community property, even where 
the husband has power to act alone. It has been consid¬ 
ered that the obligation of the spouses on such a mort¬ 
gage is joint and several, and that where the mortgage is 
given to secure a community debt the wife becomes a 
principal obligor rather than a surety. 

An encumbrance, mortgage, or lease of commu¬ 
nity property signed by both husband and wife is 
valid,^® her joinder being proper, and not prohibit¬ 
ed, even where the husband has power to act 
alone.^^ Where the wife voluntarily joins in a 
mortgage, pledging community property to secure 
a communit}" debt, it may be enforced against her 
interest in the property pledged she is a princi¬ 
pal obligor rather than a surety,®® and consequent¬ 
ly she is not entitled to invoke the statutory reme¬ 
dy of a surety to demand that property of the 
principal be first applied to the discharge of the 
obligation.®'^ The obligation of the spouses on a 
mortgage executed by both of them on community 
property is joint and several.®® 

A wife will not be estopped to deny the validity 
of a lease of community property which, although 
signed by husband and wife, has not been executed 
in accordance with statutory formalities, where it 
does not appear that she w^as guilty of any false 
representations or concealment of a material fact, 
or that any money was expended in reliance on 
such representations or concealment.®® However, 


84. U.S.—Angichiodo v. Cerami, D. 
C.La., 28 F.Supp. 720. 

La.—By water v. Enderle, 145 So. 118, 
175 La. 1098. 

85. Tex.—Carter v. Barnes, Civ. 
App., 16 S.W.2d 136, reversed on 
other grounds, Com.App., '25 S.W. 
2d 606. 

86. Wash.—Clerf v. Montgomery, 46 
P. 1028, 15 Wash. 483, dissenting 
opinion, 48 P. 733, 15 Wash. 483. 

31 C.J. p 126 note 28. 

87. La.—McGill v. Urban, 120 So. 
408, 10 La.App. 82. 

88. Tex.—Morrison v. Balzer, 80 S. 
W. 248, 35 Tex.Civ.App. 247. 

89. Cal.—Lynch v. Lynch, 279 P. 
653, 207 Cal. 582. 

90. Ariz.—Jamison v. Franklin Life 
Ins. Co., 136 P.2d 265. 

La.—^Norman Mayer & Co. v. Mont¬ 
gomery, 174 So. 880, 187 La. 374. 
Tex.—Bound v. Dillard, Civ.App., 140 
S.W.2d 520—Reynolds Mortg. Co. 
V. Smith, Civ.App., 280 S.W. 879. 
Z&tent of husband 

A judgment creditor of the hus¬ 


band was held not entitled to sub¬ 
ordinate to the lien of his judgment 
a prior mortgage on community 
property signed by both spouses 
without qualification or restriction, 
as against the contention that the 
husband signed only to waive home¬ 
stead rights or to authorize the wife 
to execute the mortgage.—^Norman 
Mayer & Co. v. Montgomery, 174 So. 
880, 187 La. 374. 

Transfer by court decree pursuant 
to agreement made by both 
spouses 

Where an agreement of settlement 
providing for the transfer of certain 
leases was signed by both spouses 
and acknowledged in accordance 
with law, it was held that the hus¬ 
band and wife could not challenge 
the validity of the transfer of the 
leases by court decree pursuant to 
the terms of the agreement, on the 
ground that they were community 
property which could not be con¬ 
veyed except by an instrument exe¬ 
cuted and acknowledged by both hus¬ 
band and wife.—^Jamison v. Franklin 
Life Ins. Co., Ariz., 136 P.2d 265. 
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91. Tex.—^Western Union Tel. Co. v. 
Hearne, Civ.App., 40 S.W. 50. 

31 C.J. p 127 note 55. 

Exercise of power of sale after death 
of wife 

A power of sale in a mortgage exe¬ 
cuted by both husband and wife may 
be exercised after death of the wife 
so as to divest the title of children 
as well as that of the husband.— 
Western Union Tel. Co. v. Hearne, 
supra—31 C.J. p 128 note 56. 

92. Wash.—Bird v. Steele, 132 P- 
724, 74 Wash. 68. 

31 C.J. p 128 note 64. 

93. Cal.—Good v. Brown, 181 P. 802, 
40 Cal.App. 753. 

Wash.—Bird v. Steele, 132 P. 724, 74 
Wash. 68. 

94. Cal.—Good v. Brown, 181 P. 802, 
40 Cal.App. 753. 

95. Wash.—In re Hart's Estate, '273 
P. 735, 150 Wash. 482. 

96. Idaho.—Little v. Bergdahl Oil 
Co., 95 P.2d 833, 60 Idaho 662. 
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-vhere she has joined in such a lease and the lease 
contains a provision providing for its termination 
on a condition subsequent, she may be estopped by 
acts equivalent to fraud or fraudulent concealment, 
to assert that such condition has occurred-97 and 
to constitute such fraud or fraudulent concklment 
there need not have been actual and intentional 
fraud on her part, it being sufficient that there were 
intentional affirmative acts of hers which operated 
fraud, whether or not so intended.®* 
Where the property covered by a lease executed by 
usband and wife was presumptively community 
property, and no homestead rights were involved 
the acceptance of rent by the husband was held to 
estop him to claim that the lease had previously ter¬ 
minated for the lessee's breach of one of its prC 
visions, and the estoppel of the husband was held 
to bind the wife.99 

b. By Husband 

(1) In general 

(2) Real property 

(3) Personal property 


41 C.J.s. 


(1) In General 

not have unlimited authority to 

n Torce at the time of the acquisition of the property. 

Under some statutory provisions the husband has 
the power to encumber or pledge the effects of the 
community without the assent of the wife,i unless 
title to the property stands in the name of the wife 
in which case it cannot be mortgaged by the hus¬ 
band without her written authority or consent;* 


97. Tex. Hill y. McIntyre Drilling 
Co., Civ.App., 59 S.W.2d 193 error 
refused. 

Estoppel held shown 
Married woman who with husband 
executed oil lease on community 
property was estopped to assert for¬ 
feiture thereof on account of lessee’s 
failure to pay rental, where, subse¬ 
quent to lessee’s default, she reac¬ 
knowledged the lease and made affl- 
davit that rentals had been paid and 
that lease was in full force.—Hill v 
McIntyre Drilling -Co., supra. 

9a Tex. Hill v. McIntyre Drilling 
Go., supra. 


V. Simms, Com 
-^PP., 63 S.W.2d 371, re;ersing 

w“d 1M6. ®’ 

31 C.J. p 120 note 40. 

Pledge of stock hy delivery 
Husband has right to pledge stock 
belonging to community for amount 


due by community, and such pledge 
can be made without any other form¬ 
ality than actual delivery of stock.— 
Tate V. Tate, La.App., 12 So.2d 506. 

2 . La.—Norman Mayer & Co. v. 
Montgomery, 174 So. 880, 187 La. 

—Bywater v. Enderle,’ 145 So 
118, 175 La. 1098. 


as shown infra subdivision b (2) of fu; 
however, the joinder or consent of the wil'k^^’ 
grenerally required for the encumbrance of th/'’! 
property of the community. In at least one iJ’*^ 
diction community property cannot be encu Jh 
by the husband for a personal debt or obligaS 

Effect of statutory change on existing niortaanr 
or lease. The right of the wife to avoid a il! 
pge of community property not signed by her 
to be determined by the statutory provisions in 
feet when the property was acquired.^ A state 
requiring the wife’s joinder in leases of commute 
real property will not render invalid a lease «' 
»..d by h„ h»b„<, p™, „ a., “ » 

of the statute.5 ^ 

(2) Real Property 

In some, although not ail, of the cornm.mifw 
erty jurisdictions, the Joinder or consent ortUe 
required for the encumbrance or lease of the real omn 
ty of the community. According to some^utherit^ 
encumbrance or lease made without such te^ “ 
void, but according to others such a transaction i* mV i* 
voidable at the instance of the wife anS "rconVuL" 

r«aok its®v"and?tV“ ‘9 

In at least one jurisdiction the community real 
estate, not including the homestead, may be mort¬ 
gaged or pledged by the husband without the join¬ 
der of’the wife,® and this was the rule in some 
of the community property states prior to the en¬ 
actment of statutes expressly providing to the con- 
trary.7 In most of the community property juris¬ 
dictions, however, the husband cannot now mort¬ 
gage or encumber the real property of the commu¬ 
nity without the joinder or consent of the wife.® 


City, Okl., Tex.Civ.App., 55 S.WM 
644, error dismissed. 

7. Cal.—Parmer’s Exch. Nat Bank 
V. Drew, 192 P. 105, 48 CaLApp. 
442. 

31 C.J. p 127 note 44. 


. Ariz.—Greer v. Goesling, 97 p.2d 
■218, 54 Ariz. 488. 


4. Cal. Jack v. Wong Shee, 92 P. 
2 d 449 , 33 -Cal.App. 2 d 402 .' 

. Ariz. Hood v. Fletcher, 254 P 
223, 31 Ariz. 456. 

e. Tex.—Brunson v. Donald, Civ. 

App., 3 S.W.2d 596, error refused. 
31 C.J. p 127 note 44, p 120 note 40 
[e], p 128 note 58 [d]. 

Wife’s signature surplusage 
The wife's signature on a deed of 
trust executed by the husband and 
wife on community property is not 
necessary and adds nothing to the 
validity of the instrument—Sethman 
v. Liberty Nat Bank of Oklahoma 
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8 . Ariz.—Greer v. Goesling, 97 P. 2 d 
218, 54 Ariz. 488. 

Cal.—Vaughan v. Roberts, 113 P. 2 d 
884, 45 Cal.App. 2 d 246. 

Idaho.—Metropolitan Life Ins. Co. v. 
McClelland, 63 P. 2 d 657, *57 Idaho 
139—^Weiser Loan & Trust Co. v. 
Comerford, 238 P. 515, 41 Idaho- 
172—Childs V. Reed, 202 P. 685, 34 
Idaho 450. 

N.M.—McClendon v. Dean, 117 P.Sd 
250, 45 N.M. 496—Fidel v. Venner, 
289 P. 803, 35 N.M. 45—El Paso 
Cattle Loan Co., of El Paso, Tex, 
V. Stephens & Gardner, 228 P. 1076, 
30 N.M. 154. 

Puerto Rico.—^Amadeo v. Registrador 
j de la Propredad, 1 Puerto Rico 45’2. 

Wash.—Stafford v. Stafford, 117 P. 2 d 
753, 10 Wash.2d 649—Campbell v. 
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\ statutory prohibition against the mortgage of 
community property by the husband alone does not 
invalidate a purchase-money mortgage given by the 
husband on property conveyed to him for the bene¬ 
fit of the community,9 and an agreement for the 
extension of a mortgage on community real prop¬ 
erty, without increasing the amount of the mort¬ 
gage lien, can be made by the husband alone but 
under such statutes a mortgage on community prop¬ 
erty given to secure a certain debt cannot, by agree¬ 
ment between the mortgagee and the husband only, 
be made to cover a different debt, the agreement 
not being authorized by the wife or in accordance 
with any agreement in which she acquiesced.^^ 
Statutes requiring the consent of the wife for a 
disposition of community real property have been 
held inapplicable to the creation of an easement by 
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the husband on property on which he holds an op¬ 
tion to purchase.^2 

In some jurisdictions the joinder of the wife, al¬ 
though unnecessary" for an oral lease of commu¬ 
nity real property which does not exceed one year 
in duration,is required in a lease of community 
real property for a period of years,^^ such a lease 
being considered a conveyance and an encumbrance 
within statutes requiring the joinder of the wife in 
instruments by which community real property is 
conveyed or encumbered.^® In other jurisdictions 
the signature of the wife is not required for a 
lease of community real property which does not 
constitute the homestead of the spouses.^® The 
joinder of the wife in a lease is not required, for 
example, in a jurisdiction in which the statutes pro¬ 
vide merely that she shall join in deeds affecting 
community real estate.^"^ 
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Sandy. 69 P.2d 808, 190 Wash. 528 

_Hay V. Chehalis Mill Co., 19 P.2d 

397, 172 Wash. 102. 

31 C.J. P 120 note 40 [d], p 128 note 
58 [b]. 

Contract to mortifage or encumber 

(1) Since the husband alone can¬ 
not mortgage community real estate, 
lie cannot make a valid contract to 
do so which would be a sufficient ba¬ 
sis on winch to declare an equitable 
mortgage.—El Paso Cattle Loan Co., 
of El Paso, Tex., v. Stephens & Gard¬ 
ner, 228 P. 1076, 30 N.M. 154. 

(2) Husband's oral contract to en¬ 
cumber community real property 
cannot be enforced against the wife 
against her wiW.—Bush v. Quaiffe, 
244 P. 704, 138 Wash. 533. 

Use of land for logging purposes 
Where a contract purporting to 
give the right to construct such 
buildings as are deemed necessary 
for logging purposes on land consti¬ 
tuting community property is signed 
by the husband alone, the wife re¬ 
fusing to sign it, no right to make 
use of the community real estate is 
acquired under the contract, at least 
where the one attempting to assert 
the right is chargeable with knowl¬ 
edge that the property is community 
property.—Northwestern Lumber Co. 
V. Bloom, 237 P. 295, 135 Wash. 195. 

Husband’s agreement to satisfy 
mortgage 

The wife has the right to the re¬ 
lease of a mortgage on community 
real property given without her join¬ 
der or consent regardless of a con¬ 
tract between the spouses under 
which the husband has agreed to 
satisfy the mortgage.—Blaine Coun¬ 
ty Nat. Bank v. Timmerman, 245 P. 
389, 42 Idaho 338. 

9. N.M.—Davidson v. Click, 249 P. 
100, 31 N.M. 643, 47 A.L.R. 1016. 


10. Wash.—Hensel v. Bissell, 188 P. 
774. 110 Wash. 568. 

31 C.J. p 128 note 58 [c]. 

11. Idaho.—^Weiser Loan & Trust 
Co. V. Comerford, 238 P. 515, 41 
Idaho 172. 

12. U.S.—Parker v. Monroig, Puerto 
Rico, 36 S.Ct. 42, 239 U.S. 83, 60 
L.Ed. 159. 

13. Idaho.—Abbl v. Morrison, 134 P. 
2d 94. 

Reason for rule 

The statutory requirement that 
the wife join in executing and ac¬ 
knowledging the deed or other in¬ 
strument of conveyance by which 
community real estate is sold, con¬ 
veyed, or encumbered shows a legis¬ 
lative intent to limit ’the statute to 
instruments in writing, and hence to 
exclude from its operation an oral 
lease not exceeding a year which, al¬ 
though valid, manifestly cannot be 
acknowledged.—Abbl v. Morrison, su- 
pm. 

14. Idaho.—Burnham v. Henderson, 
278 P. 221, 47 Idaho 687. 

31 C.J. p 128 note 59. 

Fart performance 

A contract to lease community real 
property for a term of years made bV 
a married man without his wife join¬ 
ing him cannot be established for the 
full term by part performance as 
against the wife.—Goddard v. Mor¬ 
gan, 74 P.2d 894, 193 Wash. 83. 

A promise to pay rent for demised 
premises is not an encumbrance of 
community real property.—Monroe 
V. Stayt, 107 P. 517, 57 Wash. 592, 30 
L.R.A..N.S., 1102. 

In Arizona 

(1) Under present statutes a lease 
of community real property execut¬ 
ed by the husband alone is invalid 
in the absence of an estoppel or the 
like on the part of the wife.—Mari- 
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copa Laundry Co. v. Levandoski, 9 
P.2d 1014, 40 Ariz. 91. 

(2) Under an earlier statute re¬ 
quiring the joinder of the wife in 
deeds and mortgages affecting com¬ 
munity real estate, the joinder of the 
wife was not required in a lease of 
community real estate.—Hood v. 
Fletcher, 254 P. 223, 31 Ariz. 456. 

15. Idaho.—Intermountain Realty 

Co. V. Allen, 90 P.2d 704, 60 Idaho 

228, 122 AL.R. 647. 

31 C.J. p 128 note 59. 

Oil and gas lease 

(1) In a jurisdiction in which the 
husband, without the joinder of his 
wife, can make a conveyance of com¬ 
munity real property not constitut¬ 
ing the homestead, an oil and gas 
lease executed by the husband alone 
will pass title to the mineral estate 
described therein.—McCoy v. Texon 
Royalty Co., Tex.Civ.App., 124 S.W. 
2d 877, error dismissed, judgment 
correct. 

(2) In a jurisdiction in which the 
joinder of the wife is required in a 
conveyance of community real prop¬ 
erty, an oil and gas lease for a peri¬ 
od of years and as long thereafter as 
oil or gas is produced by the lessee 
has been held to require the joinder 
of both spouses on the ground that 
such an instrument is in fact a con¬ 
veyance for an indefinite, indeter¬ 
minable term and is more than a 
mere lease for years.—Terry v. 
Humphreys, 203 P. 539, 27 N.M. 564. 

16. Tex.—Lambert v. Gant, Civ. 

App., 290 S.W. 548. 

17. N.M.—Fidel v. Venner, 289 P. 

803, 35 N.M. 45. 

In Arizona the term “deed," as 
used in Rev.St.l901 par 3104, meant 
a written instrument, duly acknowl¬ 
edged, conveying the title to land, 
and did not include a lease; but Rev. 
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A sale, encumbrance, or material modification of 
a leasehold interest owned by the community in 
real property has been held to require the written 
consent of the wife under a statute requiring the 
wife to join in any instrument by which community 
real estate is sold, conveyed, or encumbered.18 
Other authorities, however, hold that the husband 
can make a valid assignment of a lease for a term 
of years constituting community property notwith¬ 
standing statutory provisions requiring the joinder 
of the wife in conveyances of realty.^® 

Operation and effect. In some jurisdictions an 
instrument by which the husband alone attempts to 
encumber community real property is void and un- 
enforceable,^^ and the mortgage of one who is not 
a bona fide encumbrancer is invalid not only as 
against the wife but also as against a subsequent 
encumbrancer.2i According to other authority, the ^ 
wife’s failure to join in an instrument of encum¬ 
brance does not make the instrument void,22 but 
only voidable :23 and it can be avoided only by the 
wife,24 not by the husband25 or by a subsequent 
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St.l913 par 2061, providingr for the 
joinder of the wife in any '^convey- 
a.nce, transfer, mortgage or incum¬ 
brance” of community real estate, 
Includes a lease.—Hood v. Fletcher, 
2'54 P. 223, 31 Anz. 456. 

18. Idaho.—Intermountain Realty 
Co. V. Allen. 90 P.2d 704, 60 Idaho 
22S, 122 A.L.R. 647. 

19. Wash.—Anderson v. Peterson, 
265 P. 1118, 147 Wash. 698—Ander¬ 
son V. National Bank of Tacoma 
264 P. 8, 146 Wash. 520—Tibbals v. 
Iffland, 39 P. 102, 10 Wash. 451. 

2i0. Idaho.—Blaine County Nat. 
Bank v. Timmerman, 245 P. 389 
42 Idaho 338—McKinney v Mer¬ 
ritt. 208 P. 244, 35 Idaho 600. 
Sncnmbraucer’s knowledge of facts 
A contract by the husband alone 
in which he attempts to encumber 
the community realty is void where 
the intended encumbrancer knows of 
the marriage and that the property 
affected was acquired during cover¬ 
ture; such a contract is not merely 
suspended in its operation, to take 
effect against the husband at some 
future date in case the community 
becomes dissolved by death or other¬ 
wise.—Rundle V. Winters, 298 P 999 
38 Ariz. 239. 

21. Wash. Campbell v. Sandy 69 P 
2d 808, 190 Wash. 528. 

22. Oal. Schelling v. Thomas, 274 
P. 755, 96 Cal.App. 682. 

23. Cal.—Schelling v. Thomas su¬ 
pra. 


encumbrancer.26 The acts of the wife m.v i, 
as to preclude her from attacking the vdij.r 
an encumbrance created by her husband on 5 " 
munity real property.27 Under some statute^,7 
visions, where title to community real estate! ™ 
m the name of the husband, a bona fiH.. ^ ^ 
brancer without knowledge of the existence 
marriage relation who deals with the husband irt 
be protected against all claims of the wife-’S v 
this protection is afforded only to such permns . 
obtain their encumbrance without knowledge of7 
existence of the marriage relation or who o 
not with reasonable diligence have obtaiL .7 
knowledge.29 A mortgage executed by the hlbS 
alone, while living separate from his wife, mav be 

Si in good faith without'no- 

tice that the mortgagor is a married manSO A 
husband who represents himself as an unmarried 
man, borrows money, and gives a mortgage on what 
IS in fact community land, will be estopped to clain 
subsequently that the mortgage is void because he 
was married at the time of its execution and his 
\^ife did not join therein.^i 


App. 682—Italian-American Bank 
V. Canepa, 199 P. 55, 52 Cal.App. 
■619. 


24. Cal. Jack v. W’^ong Shee, 92 P. 
26. 449, 33 Cal.App.2d 402—Schell¬ 
ing V. Thomas, 274 P. 755, 96 Cal. 


25. Cal.—Italian-American Bank v. 
Canepa, supra. 

26. Cal.—Schelling v. Thomas, 274 
P. 755, 96 Cal.App. 682. 

27. Idaho. Eagle Rock Corporation 
V. Idamont Hotel Co., 85 p.2d 242, 
59 Idaho 413. 

Markley v. Christen, Civ.App 
226 S.W. 150. 

Acquiescence and joinder in subse- 
quent instrument 

An oral agreement between the 
husband and the purchaser of real 
property providing that the property 
conveyed should be reached by pas¬ 
sage over community property re¬ 
tained by the vendor and his wife 
was held not ineffective as a grant 
of an easement over community 
property without the joinder of the 
wife where the wife fully acquiesced 
therein and subsequently joined with 
her husband in a deed transferring a 
tract of land to the purchaser as 
necessary to, and a part of, the oral 
agreement. Eagle Rock Corporation 
V. Idamont Hotel Co., 8’5 P.2d 242 59 
Idaho 413. 

Erection of valuable structures 
A married woman who joins with 
her husband in seeking to revoke the 
grant of a license or easement affect¬ 
ing community real property cannot 
claim that she had no notice of the 
grant and of the rights of the third 
persons as grantees, when valuable 
structures were erected on the land 
and the least diligence would have 
shown the use of the land.—Markley 
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V. Christen, Tex.Clv.App., 326 qw 
150-31 C.J. p 127 note «. 
Estoppel not showu 

to attack 

contract to permit erection 
of buildings on community land 
where she did not previously autho^ 
ize or subsequently ratify the con¬ 
tract. but disapproved of it at the 
time it was made, and the considera¬ 
tion mentioned in the contract was 
never paid.—Northwestern Lumber 
196 995, 135 Wash. 

2&. Wash.—Campbell v. Sandy Sjl 
P.2d 808, 190 Wash. 528. 

39. Wash.—Campbell v. Sandy, su- 
pra. 

Maiutenance of marriage relation 
within state 

Where the marital relation has 
been established and maintained in 
the state prior to the execution of a 
mortgage by the husband on com¬ 
munity real property standing in his 
name, and the mortgagee could by 
exercising reasonable diligence have 
discovered that the mortgagor was 
not a single man and that the spous¬ 
es had maintained the marital rela¬ 
tion within the state, the mortgagee 
will not be protected under the star- 
ute as a bona fide encumbrancer.— 
Campbell v. Sandy, supra. 

30. Wash.—'Canadian & American 
Mong. & Trust Co. v. Bloomer, 45 
P. 34, 14 Wash. 491—Schwabacher 
V. Van Reypen, 32 P. 1061, 6 Wash 
154. 

31. Anz.—Monaghan v. Maxwell, 
240 P. 1029, 29 Ariz. 276. 

31 C.J. p 128 note 63 [a]. 
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In at least one jurisdiction a lease of community 
real property in which the wife is required to join 
is void if made by the husband alone without the 
joinder of the wife,^^ is unenforceable against 
the lessee even though the wife acquiesced therein 
and remains ready, able, and willing to sign the 
lease.^^ In other jurisdictions the absence of the 
wife’s signature on a lease of community real es¬ 
tate executed by the husband does not render the 
lease void but merely voidable at her option,34 al¬ 
though as to her it is invalid in the absence of cir¬ 
cumstances raising an estoppel.35 The wife’s con¬ 
duct may estop her to assert the invalidity of a 
lease of community real property made by the hus¬ 
band without her joinder therein,36 or may consti¬ 
tute a waiver on her part of any right to attack 
the validity of the lease.37 


(3) Personal Property 

As a general rule the joinder or consent of the wife 
Is not required for the encumbrance or pledge of com¬ 
munity personalty; but such joinder is required, under 
some statutes, for the encumbrance of particular kinds 
of personalty. 

As a general rule community personal property,33 
including exempt property,33 may be encumbered, 
mortgaged, or pledged by the husband without the 
joinder or consent of the wife. Under some stat¬ 
utory provisions, however, a chattel mortgage on 
specified kinds of community personalty, such as 
household furniture, must be signed by both hus¬ 
band and wife where they are living together, and 
a mortgage of such property by the husband alone 
is invalid.40 A statute providing that the husband 
cannot encumber certain community personal prop¬ 
erty without the written consent of the wife does 
not affect the right of the husband to store such 


32. Idaho.—Intermountain Realty 

Co. V. Allen. 90 P.‘2d 704, 60 Idaho 
•^■>S 122 A.L..R. 647—Burnham v. 

Henderson, 278 P. 221. 47 Idaho 
687. 

33 . Idaho.—Burnham v. Henderson, 
supra. 

34 . Cal.—Maxwell v. Carlon, 86 P. 
2d 666, 30 Cal.App.2d 356. 

31 C.J. p 128 note 59 [a]. 

35. Wash.—Kaufman v. Perkins, 

’ 194 P. 802, 114 Wash, 40. 

31 C.J. p 128 note 60. 

36. Cal.—Bush v. Rogers, 109 P.2d 
379, 42 Cal.App.2d 477. 

Acts held to coustitute estoppel 

(1) Where husband made a three- 
year lease of community property, 
and lessees entered on the land, 
cleared it, prepared it for cultiva¬ 
tion, and raised crops thereon, and 
the wife had seen the lessees work 
on the land and at no time repudiat¬ 
ed any of the acts of her husband or 
took any steps to disaffirm the lease, 
she was estopped to avoid the agree¬ 
ment.—Vierra v. Pereira, 86 P.2d 816, 
12 Cal.2d 629. 

(2) Where the wife was present 
when the lease was signed, remained 
silent, knew that the lessee relying 
on the lease was about to expend a 
large sum of money in making per¬ 
manent improvements which would 
revert to the spouses, and at no time 
made any protest either to her hus¬ 
band or to the lessee, she was es¬ 
topped to contend that the lease was 
invalid because she failed to exe¬ 
cute it formally.—Hall v. Weather¬ 
ford, 259 P. 282, 32 Ariz. 370, 56 A.L. 
R 903. 

Acts held not to constitute estoppel 
Where the husband alone executes 
a lease of community real property 
which contains a clause giving the 


lessee an option to purchase the 
premises, the mere facts that the 
wife knows of the lease and accepts 
the benefits thereof do not of them¬ 
selves estop her to resist enforce¬ 
ment of the option where there is 
nothing to show that she has done 
anything, either through active or 
passive conduct, which misled the 
lessee to his injury.—Maricopa 
Laundry Co. v. Levandoski, 9 P.2d 
1014, 40 Ariz. 91. 

37. Cal.—Bush v. Rogers, 109 P.2d 

379, 42 Cal.App.2d 477. 

Acts held to constitute waiver 

Wife’s waiver of any right to ob¬ 
ject to her husband's lease of mining 
claims was sufficiently shown by 
proof that she was present during 
conversations of the husband, his 
attorney, and the lessees concerning 
the development of the claims and 
the terms of the lease, and was also 
present at a subsequent conversa¬ 
tion respecting a prospective sale of 
the leasehold interest, and that she 
never refused her consent to the 
execution of the lease.—Bush v. Rog¬ 
ers, supra. 

Subsequent purchaser bound by 
wife^s acts 

Where community real property 
was leased by an instrument signed 
by the husband only, a subsequent 
purchaser of the property was held 
not in a position to question the le¬ 
gality of the lease on the ground 
that the instrument embodying the 
lease was not signed by the wife, 
where it appeared that the wife had 
adopted the action of her husband 
in making the instrument and conse¬ 
quently would be bound by it.— 
Karlsten v. Hamel, ‘212 P. 153, 123 
Wash. 333. 

38. Cal.—Schwartzler v. Lemas, 53 

P.2d 1039, 11 Cal.App.2d 442. 
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Tex.—Sutton v. Lovan, Civ.App., 279 
S.W. 295. 

31 C.J. p 127 note 45. 

Eucumbrance for community debt 
(1) For a community debt the 
husband can encumber personal 
property of the community without 
the signature of the wife.—Greer v. 
Goesling. 97 P.2d 218, 54 Ariz. 488. 

(2> The husband can assign a life 
insurance policy as security for the 
payment of a community obligation. 
—Occidental Life Ins. Co. v. Powers, 
74 P.2d 27, 192 Wash. 475, 114 A.L.R 
531—Seattle Ass’n of Credit Men v. 
Bank of California, Nat. Ass’n, 30 
P.2d 972, 177 Wash. 130. 

Unrecorded mortgage; death of hus¬ 
band 

A chattel mortgage given by the 
husband on community personal 
property without the joinder of the 
wife, although not recorded, is valid 
as against the husband and cannot 
be claimed as exempt by his widow 
and children after his death until 
the debt secured by the mortgage is 
discharged.—Ingram v. Dowling, 
Tex.Civ.App., 11 S.W. 2d 325. 

39. Tex.—Sutton v. Lovan, Civ.App., 
279 S.W. 295. 

31 C.J. p 127 note 45 [a]. 

40. La.—Heymann v. Pow’ers, App., 
145 So. 44. 

Estoppel 

A wife who, by reason of her hus¬ 
band's death, represents the com¬ 
munity estate is not estopped to at¬ 
tack the validity of a chattel mort¬ 
gage on community household furni¬ 
ture executed by her husband dur¬ 
ing his lifetime, but not signed by 
her as required by statute, by the 
fact that her deceased husband 
would not have contested the validi¬ 
ty of the mortgage.—Heymann v. 
Powers, supra. 
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property for safekeeping.^i 
c. By Wife 

Without the consent or joinder of the husband, the 
wife ordinarily cannot encumber or lease community 
property except In the event of the husband's abandon¬ 
ment, insanity, or imprisonment; but a purchase-money 
mortgage given by the wife as agent of the community 
IS valid. 

The wife alone, without the joinder or consent 
of the husband, ordinarily cannot mortgage or en¬ 
cumber the community property ,^2 either real** qj- 
personal at least she cannot so encumber com¬ 
munity property for a personal debt or obligation,^® 
or for an obligation which does not arise for neces¬ 
saries furnished to the spouses or their children.^® 
Her inability to mortgage community property with¬ 
out the authority and consent of her husband ap¬ 
plies even though title to the property stands in her 
name>7 However, in the case of a purchase-money 
mortgage given by a married woman who bought 
the property, she has been held an agent of the 
community to give the mortgage.^^ 
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has been executed by the wife will „ot eston V 
to attack Its validity where he makes no false 2"" 
ment or representation on which the 
having knowledge of all the facts, relies.50 

The wife ordinarily cannot lease the communih- 
real property without the consent of the husbanS 

Husband’s abandonment, insanity, or uma,,- 
nienf. A wife who has been abandoneH T 
husband and left without means of supporf^J 
to provide for necessaries, mortgage or encumt 
community property,52 or lease it,53 without 1 
consent or joinder of her husband; she has a 
discredon and broad authority in this 
even though the property was acquired prior to the 
abandonment,®-* and she may act through an 
agent. The wife can mortgage community prop, 
erty where the husband is disabled from mLll 

he property because of his insanity or incarcera 
tion in pnson.56 
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Gift 


A mortgage given to secure a note signed by 
both spouses is not inoperative although signed by 
the wife alone, where the instrument is given at the 
request and procurement of the husband to secure 
his debt;49 but the mere fact that the husband has 
knowledge that a mortgage of community property 


a. In general 

b. Insurance 


a. In General 


I ne nusDand 


... , restricted m his right to make a 

gift of community property. Such a gift must not be 
unreasonable in amount or constitute a fraud on the 


41. Cal.—McMullJn v. Lyon Fire¬ 
proof Storage Co., 239 P. 422 74 
Cal.App. 87. 

42. Wash.—Olson v. Springer, 110 
P. 807, 60 Wash. 77. 

31 C.J. p 122 note 43, p 128 note 61. 
JSffortgage on crop 
A mortgage executed by the wife 
alone on a crop constituting com¬ 
munity property is ineffective as 
against creditors of the husband — 
Pacific-Southwest Trust & Savings 
Bank v. Ross, 253 P. 351, 81 Cal.App 
204. 

43. Ariz.—Hunger v. Boardman. 88 
P.2d 536, 53 Ariz. 271. 

^E1 Paso Cattle Loan Co., of El 
Paso, Tex., v. Stephens & Gardner 
‘228 P. 1076, 30 N.M. 154. 

31 C.J. p 127 note 46. 


47. La.—Bywater v. Enderle, 145 So. 
118, 175 La. 1098. 

31 C.J. p 127 note 46 [bj. 

48. La.—Knoblock v. Posey, 52 So 
847, 126 La. 610. 

31 C.J. p 127 note 48. 

Husband estopped to repudiate pur¬ 
chase-money mortgage 
I Where the wife purchases proper¬ 
ty with community assets, giving a 
note and mortgage as part of the 
purchase price, her husband who has 
ratified her purchase of the property 
with community assets is estopped 
to repudiate her promise to pay the 
note and mortgage; the amount she 
assumed and agreed to pay is a com¬ 
munity debt or liability.—Hunger v 
Boardman, 88 P.2d 536, 53 Ariz. 271.* 


Ziztension of mortgage 
The wife does not within this rule 
encumber community real property 
by securing an extension of time 
within which to pay a mortgage ex¬ 
isting on the property.—Hunger v 
Boardman, 88 P.2d 536, 53 Ariz. 271.’i 


■'^arnekros 

131 P. 154, 14 Ariz. 488. 


45. Ariz.—Greer v. Goesling 97 
2d 218, 54 Ariz. 488. 


46. Tex. Privitt v. Hoose, Civ.App 
131 S.W.2d 1059. ^^v.App., 


49. Cal.—Bank v. Suisun v. Piske, 
22'5 P. 7, 65 Cal.App. 771. 

50. Wash. Olson v. Springer, 110 
P. 807, 60 Wash. 77. 

51. Ariz.—Hunger v. Boardman, 88 
P.‘2d 536, 53 Ariz. 271. 

58. Tex.—Keys v. Tarrant County 
Building & Loan Ass’n, Civ.App 
286 &W. 593. ’ 

31 C.J. p 127 notes 51, 52. 

Iteasou for rule 

She is forced by reason of her hus¬ 
band’s abandonment to perform the 
duties and assume the responsibility 
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. of the head of the family and is en¬ 
titled to exercise the rights and 
privileges of such position.—Keys v 
Tarrant County Building & Loan 
Ass'n, supra. 

ISortgage to secure community debt 
A wife whose husband has aban¬ 
doned her and who is acting as a 
feme sole has the right to mortgage 
community property to secure the 
payment of a community debt — 
Downs V. Farmers’ Gram & Imple¬ 
ment Co., Tex.Civ.App., 36 S.W2d 
292. 

53. Tex.—Cheek v. Bellows, 17 Tex. 
613, 67 Am.D. 68G. 

'31 C.J. p 127 note 51. 

54. Tex.—Keys v. Tarrant County 
Building & Loan Ass’n, Civ.App., 
286 S.W. 593. 

55. Tex.—Wright v. Blackwood, 57 
Tex. 644. 

Encnmbrazice to erect home 
She can authorize another to en¬ 
cumber the property for the purpose 
of building a house thereon to be 
used and occupied as a home by her 
and her minor children.—Keys v. 
Tarrant County Building & Loan 
Ass’n, Tex.Civ.App., 286 S.W. 593. 

56. Tex.—Ulmer v. John Hancock 
Mut. Life Ins. Co., Civ.App., 161 
'S.W.2d 862, error refused. 
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Wife's rights; and a gift made without the consent of 
the wife as required by statute is voidable at her in- 
tance. The formal requisites of a gift of community 
property ordinarily are the same as those applicable to 
gifts generally. 

The husband’s power over the community prop¬ 
erty is held in some jurisdictions to authorize him 
to make a gift thereof,57 subject to the limitation, 
hereinafter considered, that the gift must not be 
fraudulent or unreasonable in amount. In other 
jurisdictions the husband cannot without the con¬ 
sent of the wife make a gift of the community 
property or convey the entire interest of the com¬ 
munity in particular property without a valuable 
consideration,^^ or at least he cannot make sub¬ 
stantial gifts thereof,59 although trifling gifts may 
be sustained under the rule of de minimis.60 In 
Louisiana the husband cannot without the consent 
of the wife make a conveyance inter vivos of the 
immovables of the community by a gratuitous title, 
unless it is for the establishment of the children of 
the marriage,®^ nor can he, without her consent, 
make a gratuitous conveyance of the movables of 


the community,®2 except that he can donate the 
movables by particular title,®® or, more specifically, 
can dispose of the movable effects of the commu¬ 
nity by a gratuitous and particular title, to the ben¬ 
efit of all persons.®^ The husband’s power to dis¬ 
pose of the community property does not authorize 
him to make a gift of it to himself.®® 

Restrictions on the husband’s right to make gifts 
of community property are for the benefit of the 
wife;®® they concern her alone, and only she can 
complain of a gift or transfer without considera¬ 
tion made in violation of the statute.®7 The ne¬ 
cessity of the wife’s consent does not render a gift 
or voluntary transfer made without such consent 
void as to the husband so as to enable him, his suc¬ 
cessors, personal representatives, heirs, or devisees 
to revoke the gift or recover the property.®® If 
the wife joins her husband in the donation, it is 
valid as to her and consequently as to all other per¬ 
sons.®® 

A restriction on the power of the husband to 
make a gratuitous donation does not apply to an 


57. Tex.—Moody v. Smoot, 14 S.W. 
2S5, 78 Tex. 119. 

31 C.J. p 129 note 70. 

Husband’s dedication of communi¬ 
ty property for alley was binding on 
wife, where no fraud was shown.— 
City of University Park v. Rahl, Tex. 
Civ.App., 36 S.W.2d 1075, error dis¬ 
missed. 

58. Cal.—Travelers’ Ins. -Co. of 

Hartford, Conn., v. Fancher, 26 P. 
2d 4S2, 219 Cal. 351—Martinez v. 
Hudson, 57 P.2d 970, 14 Cal.App.2d 
42_New York Life Ins. Co. v. 
Bank of Italy, 214 P. 61, 60 Cal. 
App. 602. 

Wash.—In re McCoy’s Estate, 63 P. 

2d 522, 189 Wash. 103. 

31 C.J. p 129 note 82. 

Invalidity of gift notwithstanding 
intent and delivery 
Such a gift is not binding on the 
wife notwithstanding an intention on 
the part of the husband presently 
to give, and actual delivery of, the 
property.—In re McCoy's Estate, su¬ 
pra. 

59. Wash.—Occidental Life Ins. Co. 
V. Powers, 74 P.2d 27, 192 Wash. 
475, 114 A.L.R. 531—Nimey v. Ni- 
mey. 45 P.2d 949, 182 Wash. 194. 

31 C.J. p 129 note 71. 

Reasonableness of amount see infra 
notes 72-74. 

60- Wash.—Marston v. Rue, 159 P. 
Ill, 92 Wash. 129. 

Occasional, trivial gifts, such as 
tips or inconsequential gratuities, do 
not require the consent of the wife; 
and this is so although the amounts 
given may be large enough to be of 
substantial aid to the donee where, 

41 C.J.S.-73 


as to the husband, they are trifles.— 
Hanley v. Most, 115 P.2d 933, 9 
Wash.2d 429. 

61. La.—Thompson v. Soci§t§ Cath- 
olique d’Education Religieuse et 
Litteraire, 103 So. 247, 157 La. 875. 

31 C.J. p 129 note 80. 

The expression “conveyance inter 
vivos by gratuitous title” as used in 
the statute means a donation to take 
effect while the husband is yet alive. 
—Pfaff V. Bender, D.C.La., 38 F.2d 
642, affirmed, C.C.A., Bender v. Pfaff, 
33 F.2d 649, certiorari granted 50 S. 
Ct. 460, 281 U.S. 715, 74 L.Ed. 1135, 
aflflrmed 51 S.Ct. 64, 282 U.S. 127, 75 
L,Ed. 252. 

62. La.—First State Bank & Trust 
Co. V. Brown, App., 150 So. 86. 
“Movables” as used in the statute 

means the same thing as personal 
property under the common law or 
all kinds of property other than real 
estate.—Pfaff v. Bender, D.C.La., 38 
F.2d 642, affirmed, C.C.A., Bender v. 
Pfaff, 38 F.2d 649, certiorari granted 
50 S.Ct. 460, 281 U.S. 715, 74 L.Ed. 
1135,' affirmed 51 S.Ct. 64, 282 U.S. 
127, 75 L.Ed. 252. 

63. La.—Wolf V. Wolf, 12 La.Ann. 
529. 

04. La.—First State Bank & Trust 
Co. V. Brown, App., 150 So. 86. 

65. Tex.—Rowlett v. Mitchell, 114 S. 
W. 845, 52 Tex.Civ.App. 589. 

66. Cal.—Matthews v. Hamburger, 
97 P.2d 465, 36 Cal.App.2d 182. 

La.—First State Bank & Trust Co. 
V. Brown, App., 150 So. 86. 
Purpose of statutes restricting 
husband’s right to make gift of com- 
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munity property is to protect the 
wife’s share of the property from 
the prodigality of a reckless or faith¬ 
less husband.—In re McXutt’s Es¬ 
tate, 98 P.2d 253, 36 Cal.App.2d 542. 

67. Cal.—Italian-American Bank v. 
Canepa, 199 P. 55, 52 Cal.App. 619. 

La.—W’lsner v. City of New Orleans, 
126 So. 681, 169 La. 1127—Cav¬ 
anaugh V. Youngblood, 110 So. 75. 
162 La. 22—Snowden v. Cruse, 92 
So. 764, 152 La. 144—Burns v. De 
Bakey, App., 186 So. 374—First 
State Bank & Trust Co. v. Brown, 
App., 150 So. 86. 

Xteasou for rule 

The prohibition of the statute is 
not one founded on public order, but 
on private right, affecting the inter¬ 
est of the wife alone.—^Wisner v. 
City of New Orleans, 126 So. 681, 
169 La. 1127. 

68. Cal.—Travelers’ Ins. Co. of 
Hartford, Conn., v. Fancher, 26 P. 
2d 482, 219 Cal. 351—Lahaney v. 
Lahaney, 281 P. 67, 208 Cal. 323— 
Pomper v. Behnke, 276 P. 122, 97 
Cal.App. 628. 

31 C.J. p 130 notes 92-98. 

69. Cal.—Miller v. Miller, 130 P.2d 
438, 55 Cal.App.2d 199. 

La.—Cavanaugh v. Youngblood, 110 
So. 75, 76, 162 La. 22—Bouny v. 
Anheuser-Busch Brewing Ass’n, 99 
So. 395, 155 La. 437. 

31 C.J. p 129 note 81. 

“There is no law preventing both 
spouses from gratuitously disposing 
of the common property, and they 
are especially authorized to do so in 
favor of the children of the mar¬ 
riage.’’—Cavanaugh v. Youngblood, 
supra. 
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onerous donation, or, more properly speaking, an 
onerous contract, under which the donee is bur¬ 
dened with charges.70 A statute prohibiting the 
husband, in the absence of the wife*s consent, from 
disposing of community property without a valuable 
consideration does not limit the right of the hus¬ 
band to store such property for safekeeping.^! 

Fraud; reasonableness of amount. The husband 
in making a gift of community property must not 
act in fraud of the rights of the wife,72 and the 
amount of the gift must be reasonable with refer¬ 
ence to the whole amount of community property. ^2 
The question whether a particular gift is reasonable 
or unreasonable depends on the facts and circum¬ 
stances of the case, there being no hard and fixed 
rule as to just what proportion of the community 
property can be so disposed of,^^ 

Fraud is not established from the mere fact of 
the gift,7® especially when reasonable in amount,^® 
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' children77 or other near rela 

tives.78 Under some statutes no transfer can t 
adjudged fraudulent solely because it is made with 
out a valuable consideration,79 and under such ' 
statute fraud is not established because prooerfv;! 

g-iven to a third person.^O ^ 

Gift as void or voidable; wife’s subsequent ac 
quiescence. Where the consent of the wife is re 
quired, a gift or gratuitous conveyance without such 
consent, although voidable by the wife,8i is not 
tirely null and void.82 The gift, when made, vel^ 
the property in the donee, subject to the wife’s rivht 
of revocation.83 She may give her consent at mv 
time during her life,84 or ratify and confirm it,85 
and, if she does, the gift becomes absolute with 
respect to her.*® 

Gifts to wife and another as division of commu¬ 
nity property. The fact that the husband has made 
an outright gift to the wife of a part of the com- 


70. La.—Thompson v. Soci-fitfi Cath- 
oliQue d'Education Heligieuse et 
Litteraire, 103 So. 247, 157 La. 875. 
Conveyance for educational purposes 
Husband’s conveyance of commu¬ 
nity property to educational society 
“under title of a conditional dona¬ 
tion,” to be used exclusively for ed¬ 
ucational purposes, is not purely 
gratuitous where It does not appear 
that the value of the property ex¬ 
ceeds by one half the charges on the 
property, but is an onerous donation 
or contract and hence, like remuner¬ 
ative donations, is not subject to the 
rules applicable to gratuitous dona¬ 
tions inter vivos.—Thompson v. So- 
ci.§t4 Catholique d’Education Relig- 
ieuse et Litteraire, supra. 

71. Cal.—McMuIlin v. Lyon Fire¬ 
proof Storage Co., '239 P. 422, 74 
CaLApp. 87. 

72. Nev.—Nixon v. Brown, 214 P. 
524, 46 Nev. 439. 

Tex.—Locke v. Locke, Civ.App., 143 
S.W.2d 637—Shaw v. Shaw, Civ. 
App., 28 S.w.2d 173, error dis¬ 
missed. 

31 C.J. p 128 note 69, p 123 note 59 
[b]. 

73. Nev.—^Nixon v. Brown, 214 P. 
524, 46 Nev. 439. 

74:- Nev.—Nixon v. Brown, supra. 
G-ifts held not unxeasoxiable 

(1) A gift of community property, 
consisting of two town lots and a 
theater thereon, to trustees for the 
use of the people of a certain city by 
one rated as a millionaire at the 
time of his death has been held not 
so large, in proportion to the whole 
estate, as to be unreasonable or in¬ 
dicative of a fraudulent intent to de¬ 
feat donor’s wife's claims, and hence 
not void because she did not consent | 


thereto in writing.—Nixon v. Brown, 
supra. 

(2) Other gifts see 31 C.J. p 129 
note 74 [a]. 

75. U.S,—Eustis V. Eustis, Ala., 236 
P. 726, 150 C.C.A. 58. 

31 C.J. p 1‘29 note 73. 

76. Tex.—Jones v. Jones, Civ.App., 
146 S.W. 265. 

31 C.J. p 129 note 74. 

77- Tex.—Jones v. Jones, supra. 

31 C.J. p 129 note 75, p 128 note 69 
Cb]. 

78. Gal.—Lord v. Hough, 43 Cal. 
•581. 

31 C.J. p 129 note 76. 

79. Cal.—Scott V. Austin, 209 P. 251, 
■58 Cal.App. 643. 

80. Cal.—Scott V. Austin, supra. 

31 C.J. p 129 note 78. 

81. Cal.—Blethen v. Pacific Mut. 
Life Ins. Co. of California, 243 P. 
431, 198 Cal. 91—^Pomper v. Behn- 
ke, 276 P. 122, 97 Cal.App. 628. 

La.—Wisner v. City of New Orleans, 
126 So. 681, 169 La. 1127. 

■31 C.J. p 129 note 84. 

82 . Cal.—Travelers’ Ins. Co. of 

Hartford, Conn., v. Pancher 26 P. 
2d 482, 219 Cal. 351—Trimble v. 
Trimble, 26 P.2d 477, 219 Cal. 340— 
Lahaney v. Lahaney, 28l P. 67, 
208 Cal. 323—Blethen v. Pacific 
Mut. Life Ins. Co. of California 
243 P. 431, 198 Cal. 91—Pomper v. 
Behnke, '276 P. 122, 97 Cal.App. 628. 

La.—Wisner v. City of New Orleans 
126 So. 681, 169 La. 1127. 

31 C.J. p 129 note 83. 

83. Cal.—Lahaney v. Lahaney, 281 
P. 67, 208 Cal. 323—Spreckels v. 
Spreckels, 158 P. 537, 172 Cal. 775 
—Pomper v. Behnke, 276 P. 122 97 
Cal.App. 628. 


Wife’s ignorance of gift 

The fact that the wife was un¬ 
aware of the making or delivery of 
the husband’s deed of gift affects 
only the seasonableness of her righi 
to institute an action to set aside 
such deed.—Lahaney v. Lahaney 281 
P. 67, 208 Cal. 323. 

Gift initiated during Ufe but not 
completed until death 
Attempted disposition by gift, ini¬ 
tiated by husband during his life, 
but not completed until his death, 
vests property in donee, subject to 
being avoided at wife’s election.— 
Blethen v. Pacific Mut. Life Ins. Co. 
of California, '243 P. 431, 198 CaL 
ai. 

84. Cal.—Spreckels v. Spreckels, 158 
P. 537, 172 Cal. 775. 

85. Cal.—Spreckels v. Spreckels, su¬ 
pra. 

31 C.J. p 130 note 90. 

Joinder in deed and articles of in. 
corporation 

Where community property was 
transferred to a corporation and part 
of the stock was issued to the son 
of the spouses, the wife’s joinder in 
a deed to the corporation and her 
signature to the articles of incorpo¬ 
ration was held to constitute a writ¬ 
ten consent to the disposition made 
of the community property as 
against the contention that the issu¬ 
ance of the stock to the son con¬ 
stituted an invalid gift to him; and 
her conduct, even if not amounting 
to a written joinder in the alleged 
gift, would at least constitute a 
written ratification thereof.—Metz¬ 
ger V. Vestal, 42 P.2d 67, 2 CaL2d 
517. 

86. Cal.—Spreckels v. Spreckels, 158 
P. 537, 172 Cal. 775. 

31 C.J. p 130 note 91, 
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munity property as her separate property will not 
prevent her, after the death of the husband, from 
attacking an attempted gift to a third person, with¬ 
out her consent, of the rest of the community prop¬ 
erty, at least where it does not appear that the 
husband intended by the gifts to divide the com¬ 
munity property before his death by conveying one 
half thereof to his wife as her separate property 
and the other half to the third person but it 
has been asserted that if a husband, with the in¬ 
tent of dividing the community property before 
his death, conveys one half thereof to his wife as 
her separate property and the other half to a third 
person the wife cannot after his death have the 
gift to the third person set aside.^^ Where a hus¬ 
band makes a gift of particular community proper¬ 
ty to his wife and a gift of other community prop¬ 
erty to a third person, and makes the transfers with 
the intention of dividing the community property 
between his wife and the third person, the accept¬ 
ance of the gift by the wife with knowledge of the 
facts will be deemed an election by her to take the 
property under the disposition made by the husband 
rather than to stand on her community rights, and 
she thereby waives her right to revoke the gift to 
the third person;®^ but where the husband makes 
a gift to the wife absolutely as her separate prop¬ 
erty, without reference or relation to her share of 
the community property, and without any intention 
thereby to make a division of the community prop¬ 
erty, an acceptance of the gift by the wife does 
not constitute an election by her to take only the 
property given to her, and is not a waiver on her 
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part of the right to claim one half of the proper¬ 
ty given to the third person.®® 

Extent of recovery. Under some statutes it is 
held that where there has been a wrongful gift of 
community property by the husband the wife may 
attack the transfer in its entirety,®^ and recover 
the thing itself from the donee®- or obtain redress 
by way of damages.®® 

In California earlier authorities held broadly that 
the wife did not have the right to have her hus¬ 
band’s gift of community property set aside in its 
entirety,®"^ but only in so far as it affected her in¬ 
terest,®® the transfer being valid as to the husband’s 
one-half interest in the property.®® Later author¬ 
ities hold that the recovery of the wife is limited 
to one half of the property where, but only where, 
the husband has died or the community has been 
otherwise dissolved,®*^ and that where she sues dur¬ 
ing her husband’s lifetime, while the marriage is 
still in existence, and before there has been a divi¬ 
sion of community property or any action which 
would effect a change in the status of the property, 
she can set aside the gift in its entirety and have all 
of it restored to the community.®® The wife does 
not have the right to recover the land as her sepa¬ 
rate property or as a vested interest or estate in 
her.®® 

Form <md execution. As in the case of other 
gifts, see Gifts § 10, a gift of community property 
requires a proper donative intent, subject matter, 
and delivery.! A deed of gift of community prop¬ 
erty is ineffective as a donation where it is not de- 
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87. Cal.—Ballinger v. Ballinger, 70 
P.2d 629, 9 Cal.2d 330. 

88. Cal.—Ballinger v. Ballinger, su¬ 
pra. 

89. Cal.—Ballinger v. Ballinger, su¬ 
pra. 

Division "by single deed 
Where, by deed from the husband, 
the wife receives and accepts ber 
equal undivided one half of the com¬ 
munity properties, she has no re¬ 
maining right in law or equity, ei¬ 
ther before or after the death of 
the husband, to assail his cotempo- 
raneous gift to another, made by the 
same deed, of his own equal undivid¬ 
ed interest in the same properties.— 
Lahaney v. Lahaney, 281 P. 67, 208 
Cal. 323. 

90. Cal.—Ballinger v. Ballinger, 70 
P.2d 629, 9 Cal.'2d 330. 

91. Wash.—Occidental Life Ins. Co. 
V. Powers, 74 P.2d 27, 192 Wash. 
475, 114 A.L.R. 531. 

92ta Wash.—Marston v. Rue, 159 P. 

Ill, 92 Wash. 129. 

93. Wash.—Marston v. Rue, supra. 


94. Cal.—Vanasek v. Pokonney, 238 
P. 798, 73 Cal.App. 312. 

31 C.J. p 129 note 85. 

95. Cal.—Travelers' Ins. Co. of 

Hartford, Conn., v. Fancher, 26 P. 
2d 482, '219 Cal. 351—Trimble v. 
Trimble, 26 P.2d 477, 219 Cal. 340 
—Pomper v. Behnke, 276 P. 122, 97 
CaLApp. 628—Vanasek v. Pokon¬ 
ney, 238 P. 798, 73 Cal.App. 312. 

31 C.J. p 130 note 86.- 

96. Cal.—Travelers' Ins. Co. of 

Hartford, Conn., v. Fancher, 26 P. 
2d 482, '219 Cal. 351—Trimble v. 
Trimble, 26 P.2d 477, 219 Cal. 340. 

97. Cal.—Ballinger v. Ballinger, 70 
P.2d 629, 9 Cal.2d 330—Britton v. 
Hammell, ‘52 P.2d 221, 4 Cal.2d 690 
—In re McNutt’s Estate, 98 P.2d 
'253, 36 Cal.App.2d 542—Matthews 
V. Hamburger, 97 P.2d 465, 36 Cal. 
App.2d 182. 

98. Cal.—Ballinger v. Ballinger, 70 
P.2d 629, 9 Cal.2d 330—Britton v. 
Hammell, 52 P.2d 221, 4 Cal.2d 690 
—In re McNutt’s Estate, 98 P.2d 
253, 36 Cal.App.2d 542—Matthews 
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V. Hamburger, 97 P.2d 465, 36 Cal. 
App.2d 182. 

Death of spouses after commence- 
ment of action 

The rule set forth in the text has 
been applied notwithstanding the 
death of both the husband and the 
wife during the pendency of the 
wife’s action to set aside the gift.— 
Britton v. Hammell, 52 P.2d 221, 4 
Cal.2d 690. 

99. Cal.—Vanasek v. Pokonney, 238 
P. 798, 73 Cal.App. 312. 

31 C.J. p 130 note 86. 

1. Wash.—In re McCoy’s Estate, 63 
P.2d 522, 189 Wash. 103. 

Gift held not established 
Where husband, without wife's au¬ 
thorization, transferred community 
property to corporation which then 
issued stock certificates to children, 
none of whom, except one, knew of 
such issuance, and all certificates 
were left in custody of secretary of 
corporation, which husband contin¬ 
ued to dominate, and husband paid 
wife’s and children's expenses with 
corporation checks, transaction did 



§ 534 


BUSBAND AND WIFE 


livered before the death of the donor.2 The act of 
the husband in changing a bank account represent¬ 
ing community property from his name to that of a 
third person has been held not to transfer to such 
third person the right to the account on the death 
of the husband.3 A married woman’s deed of gift 
to her children is sufficient to convey her interest in 
the community estate, where it is properly signed 
and acknowledged by her and her husband, although 
his name does not appear as grantor in the body of 
the deed, and although he held the record title.'* 
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b. Insurance 

A husband who without consideration designates 
some one other than his wife as beneficiary of a life In- 
surance policy paid for with community funds is subject 
to the rules respecting gifts of community property; and 
as to a wife who has not given her consent the transac¬ 
tion is voidable. 

Statutes requiring the consent of the wife for 
a gift of community property apply so as to pro¬ 
hibit the husband from making a binding designa¬ 
tion, ■without consideration, of some one other than 
the wife as beneficiary of a policy of insurance 
on his life which constitutes a community asset.® 
The transaction is voidable at the instance of the 


not constitute gift to children.—In 
re McCoy’s Estate, supra. 

2. La.—Cox V. Busch-Everett Oil 
Co., 60 So. 256, 131 La. 817. 


a Wash.—Nimey v. Nimey, 45 P.2<i 
949, 182 Wash. 194. 

4. Tex.—Couche v. Schwalbe, 111 S. 
W. 1046, 51 Tex.Civ.App. 94. 

5. Cal.—Union Mut. Life Ins. Co. 
V. Broderick, 238 P. 1034, 196 Cal. 
497 Bazzell v. Endriss, 107 P.2d 
49, 41 Cal.App.2d 463—Martinez'v 
Hudson, 57 P.2d 970, 14 Cal.App.2d 
42—Mazman v. Brown, 55 P 2d 539 
12 Cal.App.-2d 272—McBride’ v. Mc¬ 
Bride, 54 P.2d 480, 11 Cal.App.2d 
521—Modern Woodmen of America 
V. Gray, 299 P. 754, 113 Cal.App. 
729—New York Life Ins. Co. v 
Bank of Italy, 214 P. 61, 60 Cal’ 
App. 602. 

Wash.—Kingr v. Prudential Ins Co 
of America, 125 P.2d 282, 13 Wash. 
2d 414. 

Ziffect of other provision for wife 

Where wife was beneficiary, hus¬ 
band could not, without ’wife’s 
knowledge or consent, change bene¬ 
ficiary notwithstanding he carried 
more than an equal amount of oth¬ 
er ins.urance naming his wife as ben¬ 
eficiary and that he had devised all 
community property' to wife.—Occi¬ 
dental Life Ins. Co. v. Powers 74 
P.2a 27, 192 Wash. 475, lU 
o31. 

aatttte providing for support of 
Indigeat parents by their children 


does not empower the husband, with¬ 
out the knowledge or consent of the 
wife, to designate his mother instead 
of his wife as beneficiary of a policy 
paid for with community funds.— 
Occidental Life Ins.' Co. v. Powers, 
supra. 

Consent of wife 

The right of third persons to es¬ 
tablish a trust against the proceeds 
of an insurance policy cannot be de¬ 
feated as an invalid gift of commu¬ 
nity property where the wife has re¬ 
ceived more than one half of the 
fund during her lifetime and has ac¬ 
quiesced in the insured's promise to 
nominate such third persons as bene¬ 
ficiaries in consideration of his in¬ 
debtedness to them.—Shelly v. Mc- 
Kimmins, 90 P.2d 842, 32 Cal.App.2d 
711, certiorari denied Uavis v. Shelly 
60 S.-Ct. 174, 308 U.S. 610, 84 L.Ed’ 
510. 

6. Cal.—Dixon ‘ Lumber Co. v. Pea¬ 
cock, 19 P.2d 233, 217 Cal. *415— 
Union Mut. Life Ins. Co. v. Brod¬ 
erick, 238 P. 1034, 196 Cal. 497— 
New York Life Ins. Co. v. Bank of 
Italy, 214 P. 61, 60 Cal.App. 602. 

7. Cal.—Blethen v. Pacific Mut. Life 
Ins. Co. of California, 243 P. 431 , 
198 Cal. 91—Mazman v. Brown, 55 
P.2d 539, 12 Cal.App.'2d 272 . 

a. Cal.—Blethen v. Pacific Mut. Life 
Ins. Co. of California, supra. 

9. Cal.—Blethen v. Pacific Mut Life 
Ins. Co. of California, supra—Le- 
vell V. Metropolitan Life Ins Co 
6 P.2d 430, 118 Cal.App. 426. ’ 


I wife,® but is valid until avoided by her-7 unft l 
I- wife gives notice of her claim to one half I! 7 
proceeds, thereby asserting her right to avoid a 
rift ab initio, aU the partio, 
surance are entitled to deal with the subject m t f 
thereof as though the gift were absolute,® 
hence the insurance company, until it has h. 
made aware of the wife’s claim, is justified « j " 
ivcnng the proceeds of the policy on the deaft ot- 
the husband to the named beneficiary® Accord 
to some authorities the transaction is voidable ollv 
as to the wife s interest in the policy and is bind' 
mg as far as the husband’s interest is concerned-W 
but there is other authority which holds that Ap 
transaction can be set aside in its entirety.!! On 
the death of the husband the wife can reach the 
proceeds of the policy and is not limited merei' 
to the cash surrender value of the policy at the 
time of such death.!® A change of benefician 
made for a valuable consideration does not con 
stitute a gift requiring the consent of the wife.!® 
A change of beneficiary will not be held to have 
been ratified by the wife where her conduct nn- 
, equivocally indicates an intention not to ratify 
I nor will she be estopped to attack the validity of 


V. Brown, 55 P.2a 
539, 12 Cal.App.2d 272—McBride v 
McBride, 54 P.2d 480, 11 Cal.App.2d 
521—New York Life Ins. Co v 
Bank of Italy, 214 p. 61, 60 Cal’ 
App. 602. 

PoUcy purchased in part with com- 
manity funds 

Where the entire policy was not 
paid out of community funds, the 
wife IS entitled to recover one half 
of that portion of the proceeds of the 
policy which was purchased with 
community funds.—McBride v Mc¬ 
Bride, 54 P.’2d 480, 11 Cal.App.2d 
521. 

11. Wash.—Occidental Life Ins. Co. 
V. Powers,' 74 P.2d 27, 192 Wash. 
475, 114 A.L.R. 531. 

12. Wash.—Occidental Life Ins. Co. 
V. Powers, supra. 


13. Cal.—Union Mut. Life Ins. Co. 
V. Broderick, 238 P. 1034, 196 CaL 
497. 

Wash.—Johnston v. Johnston, 47 P. 

2d 1048, 183 Wash. 573. 
Consideration held not shoxm 
Designation of insured’s daughter 
as beneficiary was not based on a 
valuable consideration because of 
services rendered by the daughter to 
insured where the evidence did not 
overcome the presumption that such 
services were performed gratuitous¬ 
ly.—^King V. Prudential Ins. Co.‘ of 
America, 125 P.2d 282, 13 Wash.2d 
414, 
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the change by the fact that she has not done so 
within the time that the new beneficiary would have 
had a right to file a claim against the husband's 
estate for services rendered to him.^^ 

§ 535. Separate, Paraphernal, or Dotal Prop¬ 
erty 

Transfers and encumbrances of the separate 
property of the husband are considered infra § 536, 
and of the separate, paraphernal, or dotal property 
of the wife infra § 537; as to property which is 
partly community and partly separate see infra § 
538. 

Examine Pocket Parts for later cases.' 

§ 536. - Of Husband 

The husband ordinarily can sell, encumber, or give 
away his separate property without the joinder or con¬ 
sent of the wife. The wife, unless duly authorized by 
the husband, cannot dispose of the husband’s separate 
property by sale, pledge, or otherwise. 

The consent or joinder of the wife is not ordi¬ 
narily requisite to a valid conveyances^ or mort- 
gageifi of the husband’s separate property. Join¬ 
der of the wife is not required for the conveyance 
of the estate or interest of the husband in property 
held by him as a trustee of a resulting trust.^*^ The 
husband has the power to make a gift of his sepa¬ 
rate property without the approval or consent of 
the wife;^^ and, where the husband has made a 
donation inter vivos to his wife and has joined the 
vrife in an act of sale of the property to a third 
person, the purchaser cannot sue to annul the sale 
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and for restitution on the ground that the donation 
was revocable by the husband or might be attacked 
by his forced heirs, if it does not appear that the 
purchaser has been disturbed in title or possession 
or that anyone is claiming title or threatening him 
with eviction.^^ 

A conveyance by the husband of his own title and 
interest in property held by the husband and wife 
as joint tenants terminates the joint tenancy and 
makes the wife a tenant in common with the hus¬ 
band’s transferee.-® Where a mortgage shows on 
its face that it is executed under the provisions of 
a statute relating exclusively to the wife’s separate 
property, the husband is not estopped to assert that 
fiis separate property was included within the de¬ 
scription contained in it by mistake.^i 
By iLnfe. Unless acting as a duly authorized 
agent of the husband, the wife cannot dispose of 
the separate property of the husband by sale, pledge, 
lease, or otherwise.^^ There is no implied agency 
in the wife, by virtue of the marriage relation to 
dispose of the separate property of the husband,23 
and such agency must be established in the same 
manner as any other agency.24 

I 537. - Of Wife 

a. Sale or transfer 

b. Mortgage or encumbrance 

c. Lease 

a. Sale or Transfer 

(1) In general 

(2) Form, execution, and delivery 

(3) Operation and effect 


14. Wash.—King v. Prudential Ins. 
Co. of America, supra. 

15. Cal.—Delanoy v. Delanoy, 13 P. 
2d 513, 216 Cal. 23—MacKay v. 
Darusmont, 115 P.2d 221, 46 Cal. 
App.2d 21—Melvin v. Carl, 4 P.2d 
954, IIS Cal.App. 249. 

La.—Depaula & Distefano v. Cos¬ 
tanza, App., 169 So. 822. 

Tex.—Brown v. Cordwent, Civ.App., 
270 S.W. 265. 

31 C.J. p 131 note 16. 

Intent to defraud wife 

The husband has the right to con¬ 
vey his separate property without 
the knowledge or consent of the wife 
unless the conveyance is designed to 
defraud the wife of a right growing 
out of the marital relationship.— 
Trader v. Trader, 285- P. 678,' 4& Ida¬ 
ho 722. 

The ezistence of a tacit mortgage 
in favor of the wife against property 
of the husband does not prevent the 
husband from selling the property.— 
Edwards v. Carr, 137 So. 637, 19 La. 


App. 827, amended on other grounds 
141 So. 388. 19 La.App. 827, and re¬ 
versed on other grounds 144 So. 595, 
175 La. 847. 

16. Cal.—Bernal v. Gleim, 33 Cal. 

668 . 

La.—Cousin v. St. Tammany Bank & 
Trust Co., S3 So. 685, 146 La. 393. 

17. N.M.—Mapel v. Starriett, 205 P. 
726, 28 N.M. 1. 

31 C.J. p 124 note 82. 

18. Cal.—Delanoy v. Delanoy, 13 P. 
2d 513, 216 Cal. 23. 

IS. La—Kuhn v. Breard, 92 So. 52, 
151 La. 546. 

20. Cal.—In re Harris' Estate, 72 P. 
2d 873, 9 Cal 2d 649—Delanoy v. 
Delanoy, 13 P.2d 513, 216 Cal. 20— 
Eagle Oil & Refining Co. v. James, 
126 P.2d 880, 52 CaLApp.2d 669— 
Tilden v. Tilden, 254 P. 310, 81 Cal. 
App. oSo. 

21. La.— W. P. Taylor Co. v. Sam¬ 
ple, 48 So. 439, 122 La. 1016, ‘28 L. 
R.A.,N.S., 289. 
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22. Tex.—Gray v. Black, Civ.App., 
267 S.W. 291, reversed on other 
grounds Black v. Gray, Com.App., 
280 S.W. 573. 

ZnsazLity of husband 

(1) It has been stated that in case 
of the insanity of the husband, the 
wife, as head of the family and in 
case there is no common property, 
may dispose of so much of the sep¬ 
arate property of the husband as 
may be nece.«;sary to supply the 
wants of herself and their children. 
—Forbes v. Moore, 32 Tex. 195. 

1 (2) However, this statement has 

been declared to be dictum and the 
rule laid down that the wife has no 
such power.—Heidenheimer v. Thom¬ 
as, 63 Tex. 287. 

23. Tex.—Gray v. Black, Civ.App., 
267 S.W”. 291, reversed on othei 

j grounds Black v. Gray, Com.App., 
280 S.W, 573. 

24i Tex.—Gray v. Black, supra. 



§ 537 


HTJSBANI) AND WIFE 


(4) Consideration; disposition of pro¬ 

ceeds 

(5) Estoppel or ratification 

(1) In General 

(a) Right to sell or transfer 

(b) Husband’s abandonment, incompe¬ 

tency, or refusal to join 

(a) Right to Sell or Transfer 

In most of the community property jurisdictions the 
wife acting alone can transfer her separate property; but 
under some statutes the joinder of both spouses ordi¬ 
narily is required for a transfer of the wife's separate 
realty, stocks, and bonds. There is a conflict of author, 
ity as to the power of the wife to enter into a binding 
executory contract to convey her property. 

Although under the statutes formerly prevailing 
in many of the community property jurisdictions 
the wife was restricted in her power to transfer 
her separate property and could not dispose of it 
without the joinder or consent of the husband,^5 


C.J.s. 

in most of the community property jurisdictions the 
wife now has the same power to sell or dispose of 
her separate property as is possessed by a feme 
sole,26 or by the husband with respect to his seoa 
rate property,27 and she can sell her separate proo' 
erty without the joinder or consent of her hul' 
band.28 In at least one jurisdiction, however thi 
joinder of both husband and wife is necessarj^ for 
a conveyance of the real property of the wife29 or 
for a transfer of her stocks and bonds,30 although 
the joinder of the husband is not required for a 
sale of the wife’s separate personal property other 
than that specified in the statute.si The husband’s 
consent does not validate a deed when his joinder 
is necessary.32 

Statutory restrictions on the right of the wife 
to alienate or dispose of her separate property with¬ 
out the joinder or consent of the husband are in¬ 
tended for the protection of the wife,2* to give her 
the benefit of the advice and judgment of the hus- 
band,3i and to constitute the husband the protector 


25. La.—Otis V. Texas Co., 95 So. 
1 , 153 La. 993. 

31 'C.J. p 131 note 21, p 132 note 30, p 
142 note 52—8 C.J. p 1150 notes 24, 
25. 

Agrreement to devise 
Under the former California stat¬ 
utes the restriction on the right of a 
wife to dispose of her separate es¬ 
tate applied to an agreement by her 
to devise her property.—Steinberger 
V. Young, 165 P. 432, 175 Cal. 81. 

26. Idaho.—Boise Ass’n of Credit 
Men V. Glenns Perry Meat Co., 283 
P. 1038, 48 Idaho 600. 

Nev.—Dondero v. Turrillas, 94 P.2d 
276, 59 Nev. 374. 

31 C.J. p 131 note 21 [a]. 

27. Idaho.—^Knudsen v. Lythman, 
200 P. 130, 33 Idaho 794. 

31 C.J. p 136 note 5, p 131 note 21 
[cj, [hj. 

28. U.S.—Angichiodo v. Cerami, D. 
C.La., 28 P.Supp. 720. 

Wash.—'Christiansen v. Department 
of Social Security, 131 P. 2 d 189, 
15 Wash.2d 465. 

31 CJ. p 131 note 21 [b], [f] p 136 
note 5 [a], [bj. ' 

29. Tex.—Farmers & Merchants 
Nat. Bank of Nocona v. Williams, 
129 S.W.2d 268, 133 Tex. 554, re¬ 
versing Williams v. Farmers & 
Merchants Nat. Bank of Nocona, 
Civ.App., 116 S.W.2d 787—Donald¬ 
son V. Clark, Civ.App., 163 S.W.2d 
•226, error refused—Debes v. Texas 
Nat. Bank of Beaumont, Civ.App., 
92 S.W.2d '476, modified on other 
grounds Texas Nat. Bank of Beau¬ 
mont V. Debes, 120 S.W.2d 794, 132 
Tex. 207—Bennett v. Bennett, Civ 
App., 9 S.W.2d 758. 

31 C.J. p 131 note 21 [g], p 134 note 


66 , p 136 notes ’6 [a], 7 , p 142 note 
'52—30 C.J. p 739 note 17. 
Transactions requiring joinder of 
husband 

(1) The requirement of the hus¬ 
band’s joinder is held to apply to the 
conveyance of an easement.—King v. 
Driver, Tex.Civ.App., 160 S.W. 415; 
Texas Trunk R. Co. v. Hall, Tex.Civ. 
App., 24 S.W. 324—31 C.J. p 136 note 
8 [a]. 

(2) A married woman's agreement 
to hold in trust certain land consti¬ 
tuting her separate property cannot 
take effect unless its execution is 
joined in by her husband.—Lassiter 
V. Bouche, Tex.Civ.App., 5 S.W. 2d 
831, affirmed in part and reversed in 
part on other grounds, Com.App., 14 
S.W.2d 808. 

(3) A deed from a wife holding 
the equitable title to land by virtue 
of being the owner of an interest in 
a land certificate will pass no title 
where the husband does not join in 
the deed.—^Wantland v. Cowden, Tex. 
Civ.App., 87 S.W.2d 529, error dis¬ 
missed. 

(4) Wife cannot make valid as¬ 
signment of vendor's lien note with¬ 
out husband joining, in absence of 
special circumstances.—^Anderson v. 
Brown, Tex.Civ.App., 278 S.W. 885. 

30. Tex.— Donaldson v. Clark, Civ. 
App., 163 S.W.2d 226, error refused 
—Austin V. Dickson, Civ.App., 7 S. 
W.2d 147. 

31 C.J. p 131 note 21 [gj ( 3 ). 

“Transfer” as used in the statute 
means the transfer or conveyance 
of the title to, or an interest in the 
ownership of, stocks and bonds.— 
Austin V. Dickson, Tex.Civ.App. 7 S 
W.2d 147. 


Beissuance of wife's stock to hus¬ 
band 

A company which knows that 
stock reissued to a married man be¬ 
longs to his wife is chargeable with 
knowledge that under the statutes 
such stock cannot be transferred to 
the husband except by the joint sig¬ 
natures of both spouses.—Shear Co. 
V. Wilson, Tex.Com.App., 294 S.W. 
843, overruling motion 292 S.W. 531, 
which affirmed in part and reversed 
in part Wilson v. Shear Co., Civ Add 
284 S.W. 654. 

31. Tex.—^Wantland v. Cowden, Ci^. 
App., 87 S.W.2d 529, error dis¬ 
missed. 

JMive stock 

Tex.—Donaldson v. Clark, Civ.App., 
163 S.W.2d 226, error refused. 

ILand certificate 

A married woman’s transfer of a 
land certificate does not require the 
joinder of the husband where there 
has been no valid location of the cer¬ 
tificate and the certificate is, on that 
account, to be treated as personal 
property.—Meadows v. Bdwards, 
Tex.Civ.App., lie S.W.2d 831, error 
refused.—^Wantland v. Cowden, Tex. 
Civ.App., 87 S.W.2d 529, error dis¬ 
missed—31 C.J. p 131 note 20 [bj. 

32. Tex.—Cannon v. Boutwell, 53 
Tex. 626. 

33. Cal.—Steinberger v. Young, 165 
P. 432, 175 Cal. 81. 

31 C.J. p 132 note 32. 

Corpus Juris quoted in construing 
statute permitting abandoned wife to 
alienate her land.—Newman v. Bor¬ 
den, 194 So. 836, 837, 239 Ala. 387. 

34. Tex.—Farmers & Merchants 
Nat. Bank of Nocona v. Williams, 
129 S.W.2d 268, 133 Tex. 554, re- 
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of the wife;^® and it has been considered that the 
requisite of the husband’s joinder is intended as a 
desi^ation of the mode of alienation,and not as 
a limitation of the power of alienation.S'^ Where 
the law permits a married woman to take and hold 
property in her own right as separate property, leg¬ 
islative enactment is not necessary to confer on her 
the power to convey such property; she possesses 
that power as an incident of ownership and can 
transfer the property except as restrained by stat- 
ute.^^ It has been said that statutory restrictions 
on the wife’s right to convey constitute a recogni¬ 
tion of the existence of such power in the absence 

of statutory restriction.^^ a statute imposing con¬ 
ditions and restrictions on the alienation of the sep¬ 
arate property of the wife will not be given a ret¬ 
roactive effect of such a character as to impair vest¬ 
ed rights.40 

With the consent or joinder of the husband as 
required by statute, and on compliance with the 
statutes governing the form and execution of trans¬ 
fers of the property, see infra subdivision a (2) of 
this section, the wife generally can alienate or 
transfer her separate property or any part of it,^^ 
including real property^^ or an interest therein 
which can be the subject of alienation^^ such as 
an expectancy but in Louisiana real estate set¬ 
tled as dowry is, unless the marriage contract con¬ 
tains a stipulation to the contrary, inalienable dur¬ 
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ing the marriage except in the cases provided for 
in the code.^5 

Gifts by wife. In some jurisdictions the wife 
can, without the joinder or consent of the hus¬ 
band, make a gift of her separate property^® by 
her free and voluntary act made without duress, 
fraud, or undue influence exercised by any per¬ 
son but in at least one jurisdiction the wife is 
restricted in her povrer to make a gift causa mor¬ 
tis of her separate property without the husband’s 
consent.^ S 

Disposition by husbond. Without the consent of 
the wife the husband has no right to alienate the 
wife’s separate property,either personal^® or 
real,^i particularly under statutes giving the wife 
the sole management, control, and disposition of 
her property,but even under statutes vesting the 
husband with the management and control of the 
wife’s property.^^ The husband alone cannot con¬ 
vey, although the title to the wife’s separate prop¬ 
erty is in his name.^^ Any agreement or contract 
expressly or impliedly binding the husband to pro¬ 
cure the joinder of the wife as required by statute 
is invalid.55 Where the husband, by the marriage 
contract, has the administration of the parapher¬ 
nal property, he may assign the wife’s paraphernal 
claims to pay for property bought in the name of 
the community; but he will be responsible to her 
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versing Williams v. Farmers & 
Merchants Nat. Bank of Nocona, 
Civ.App., 116 S.W.2d 787. 

35. Cal.—Miller v. Newton, 23 Cal. 
554. 

Idaho.—Karlson v. Hanson & Karl- 
son Sawmill Co., 78 P. 1080, 10 Ida¬ 
ho 361. 

36. Cal.—Maclay v. Love, 25 Cal. 
367, 85 Am.D. 133. 

31 C.J. p 133 note 35. 

37. Cal.—Love v. Watkins, 40 Cal. 
■547, 6 Am.R. 624—Maclay v. Love, 
25 Cal. 367, 85 Am.D. 133. 

3a Tex.—Magnolia Petroleum Co. v. 

Still, Civ.App., 163 S.W.2d 268. 

■31 C.J. p 131 note 20. 

39. Tex.—Magnolia Petroleum Co. v. 
Still, supra. 

40. Cal.—Bodley v. Ferguson, '30 
Cal. 511. 

31 C.J. p 132 note 22. 

41. Cal.—Love v. Watkins, 40 Cal. 
547, 6 Am.R. 624. 

31 C.J. p 131 note 21 [d] (1). 

42. Tex.—Burrous v. Roberts, Civ. 
App., 16 S.W.2d 981, error refused 
—Carter v. Mills, Civ.App., 9 S.W. 
2d 470, error dismissed. 

43. Tex.—Barre v. Daggett, 153 S. 
W. 120. 105 Tex. 572. 


44. Tex.—Hammett v. Farrar, Civ. 
App., 8 S.W.2d 236, affirmed, Com. 
App., 29 S.W.2d 949. 

31 C.J. p 132 note 26, p 136 note 9 
[a]. 

45. La.—Brown v. Brown, 2 La.Ann. 
834. 

31 C.J. p 133 note 61. 

4a Wash.—Christiansen v. Depart¬ 
ment of Social Security, 131 P.2d 
189, 15 Wash.2d 465. 

47. Cal.—Rypka v. Field, 115 P.2d 
521, 46 Cal.App.2d 225. 

4a Tex.—Bledsoe v. Fitts, 105 S.W. 

1142, 47 Tex.Civ.App. 578. 

31 C.J. P 132 note 30 [a]. 

49. Tex.—Rogers v. Hussion, Civ. 

App., 273 S.W. 969. 

31 C.J. p 133 note 57, p 136 note 10— 
8 C.J. p 1151 note 27. 
rmit crop 

The husband cannot without the 
authority of the wife validly con¬ 
tract for the sale of fruit to be 
grown during a period of years on 
land constituting separate property 
of the wife and known by both him 
and the buyer to be the wife’s sep¬ 
arate property.—Jackson v. Sunlit 
Fruit Co., C.C.A.Cal., 283 F. 767. 
Cancellation of husband’s debt 

The husband cannot transfer his 
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wife's separate property to cancel 
his own indebtedness.—Dyment v. 
Nelson, 134 P. 988, 166 Cal. 38. 

50. Tex.—Brady v. Garrett, Civ. 
App., 66 S.W.2d 502, error dis¬ 
missed. 

51. Tex.—Humble Oil & Refining 
Co. V. Wagener, Civ.App., 19 S.W. 
2d 457, error dismissed. 

ILand abandoned as homestead 

The fact that separate property of 
the wife constitutes the homestead 
and that the land is abandoned as a 
homestead does not vest in the hus¬ 
band authority to convey the proper¬ 
ty without the joinder of the wife.— 
Humble Oil & Refining Co. v. Wag¬ 
ener, supra. 

52. Tex.—Eastham v. Jones, Civ. 
App., 236 S.W. 139. 

31 C.J. p 133 note 58. 

53- Idaho.—Bates v. Capital State 
Bank, 121 P. 561, 21 Idaho 141— 
Sencerbox v. Omaha First Nat 
Bank, 93 P. 369, 14 Idaho 95. 

54- Tex.—Ligon v. Wharton, Civ. 
App,, 120 S.W. 930. 

55- Tex.—Collett v. Harris, Civ, 
App., 229 S.W. 885—Tomball First 
State Bank v. Tinkham, Civ.App., 
195 S.W. 880. 
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for the amoimt.^S 

Disposition by agent or attorney. Ordinarily the 
wife may convey her separate property by an 
agent,® ^ acting under a properly executed power 
of attorney.®^ Under some statutes, however, a 
married woman cannot make a power of attorney 
directly to her husband to convey her separate prop- 
erty,®9 although she can grant such authority to a 
third person, who can then, together with the hus¬ 
band, convey her property,*60 and in the case of 
abandonment of the wife by the husband she may 
convey by her power of attorney.®^ 

When the wife’s power of alienation is subject to 
authorization of the husband, such authorization 
may be made by an agent of the husband.®^ A 
wife, duly authorized by her husband, may execute 
a deed of her land in her own name and as attor¬ 
ney in fact of her husband,®^ but a conveyance of 
a wife without being joined by her husband, and 
where there is no power of attorney from him to 
act as agent, is void, even though the wife profess¬ 
es to act as such agent.®^ 

A power of attorney to dispose of the wife’s sep¬ 
arate property must be executed in full compliance 
with statutory requirements®® and, in at least one 
jurisdiction, must be joined in by both husband and 
wife if the property involved is realty.®® The au- 
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thority granted under the power of attorney must 
be sufficient to confer, either expressly or by ne 
essary implication, the power to convey.67 L 
agent authorized to sell for a consideration cannot 
convey for the consideration of love and affection«« 
A deed of separate real property of the wife by 
one acting under a power of attorney from the hus¬ 
band does not pass any title to the land.69 Where 
a tract of land constituting separate property of the 
wife is conveyed, but a portion of the property to 
be thereafter selected by the grantor, is excepted 
from the deed, a power of attorney from the hus¬ 
band subsequent to such deed to sell and convey any 
portion of the land does not include power to s^ 
lect and locate the excepted tract nor can a deed 
by the attorney in fact of such husband of a larger 
tract operate as a selection of such excepted tract.*® 

Contract to convey. According to some authori¬ 
ties, the wife can, without the joinder of the hus¬ 
band, enter into a binding contract to convey her 
separate property a fortiori, an executory con¬ 
tract to sell when executed by the husband and wife 
with the formality provided by statute is bin ding 72 

In at least one jurisdiction the general rule is 
that the wife cannot make a contract to convey her 
separate realty which will be binding on her,^® and 
one relying on her contract of sale must show cir- 


56. La.—Rousse v. Wheeler, 4 Rob. 
114. 

31 C.J. p 133 note 57 [b], 

57. Cal,—Mott V. Smith, 16 Cal. 533. 
31 O.J. p 143 note 68. 

58. Cal.—Douglas v. Fulda, 50 Cal. 
77. 

31 C.J. p 143 note 69. 

59. Tex.—Debes v. Texas Nat. Bank 
of Beaumont, Civ.App., 92 S.W.2d 
476, modified on other grounds 
Texas Nat. Bank of Beaumont v. 
Debes, 120 S.W.2d 794, 132 Tex. 207 
—Marshburn v. Stewart, Civ.App 
295 S.W. 679. 

31 C.J. p 97 note 64, p 143 note 70. 
Agency between husband and wife 
generally see supra § *512. 

60. Tex.—^Nolan v. Moore, 72 S.W 
583, 96 Tex. 341, 97 Am.S.R. 911. ’ 

30 C.J. p 721 note 80 [a]. 

61 . Tex.—Wright v. Blackwood, 57 
Tex. 644. 

62. La.—Lavedan v. Jenkins, 17 So. 
256, 47 La.Ann. 725. 

63. Tex.—Kellett v. Trice, 66 S.W. 
51, 95 Tex. 160. 

31 C.J. p 143 note 74. 

64. Tex.—Morrison v. Balzer, 80 S 
W. 248, 35 Tex.Civ.App. 247 . 

65. Tex.—Reagan v. Holliman. 34 
Tex. 403. 


Necessity of acknowledgment see 
Acknowledgments § 14 a (1) (b). 

68. Tex.—Marshburn v. Stewart, 

Civ.App., 295 S.W. 679. 

31 C.J. p 143 note 72. 

67. Cal.—Green v. Swift, 49 Cal. 260. 

68. Cal.—Mott V. Smith, 16 Cal. 533. 
31 C.J. p 144 note 78. 

69. Cal.—Butler v. Gosling, 62 P. 
596, 130 Cal. 422. 

70. Cal.—Butler v. Gosling, supra. 

71. Cal.—Bodley v. Ferguson, 30 
Cal, 511. 

72. Cal.—Love v. Watkins, 40 Cal. 
547, 6 Am.R. 624. 

31 C.J. p 137 note 17 [a]. 

73. Tex.—Finley v. Messer, Civ. 
App., 9 S.W.2d 756—Hammett v. 
Farrar, Civ.App., 8 S.W.2d 236, af¬ 
firmed, Com.App., 29 S.W.2d 949. 

31 C.J. p 136 note 14. 

Effec'i of statute permitting convey¬ 
ance 

The power of a wife to convey her 
separate real property with the join¬ 
der of her husband does not give her 
authority to contract to convey her 
separate realty.—Pickens v. Bade, 
104 S.W.2d 482, 129 Tex. 610, affirm¬ 
ing Bade v. Pickens, Civ.App., 78 S. 
W.2d 260, rehearing denied Pickens 
V. Bade, Com.App., 105 S.W.2d 212— 


Blakeley v. Kanaman, 175 S.W 674 
107 Tex. 206. 

Instrument held contract to convey 
A contract, providing that married 
woman “hereby sells, transfers, con¬ 
veys and assigns to” named attor¬ 
neys a specified interest "in any and 
all property to which she may be en¬ 
titled” m consideration of services 
rendered by them in determining and 
procuring her property rights as 
against her husband, and that, at ei¬ 
ther party's option, wife would pay 
attorneys reasonable market value of 
such property in cash when her 
property rights were determined, 
whereupon contract of conveyance 
should terminate, did not constitute 
conveyance to attorneys of legal title 
to wife’s land as matter of law, but 
was reasonably susceptible of con¬ 
struction as only a contract to con¬ 
vey land.—Masterson v. Bouldin, 
Tex.Civ.App., 151 S.W.2d 301, error 
refused. 

lustrumeut held conveyance 

A contract between a married wo¬ 
man and another to divide certain 
property which they expected to in¬ 
herit has been construed to be a 
present conveyance of a future ex¬ 
pectancy, rather than an agreement 
to convey a future expectancy.— 
Hammett v. Farrar, Tex.Oom.App., 
29 S.W.2d 949, affirming, Civ.App., 8 
S.W. 2d 236. 
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cumstances surrounding the contract which bring 
the case within one of the exceptions to the gen¬ 
eral rule.*^^ She can repudiate and refuse to com¬ 
ply with her contract to convey her separate real 
property until she has duly acknowledged a deed 
thereto,whether such contract be oral or writ¬ 
ten, and even if such contract has been acknowl- 
edgedJ® Indeed, even though she has signed a 
deed to the property she can renounce the trade 
and refuse to carry it out at any time before she 
states to the officer taking her acknowledgment that 
she does not wish to retract it.^? She cannot le¬ 
gally contract beforehand to deprive herself of the 
right to retract before acknowledging the deed.'^^ 
Neither the husband nor the wife is responsible for 
damages for the failure of the wife to comply with 
her executory contract for the sale of her land 
where the prospective purchaser at the time he 
makes the contract knows that it is the separate 
property of the wife that is to be conveyed.79 The 
rule rendering the wife's contract to convey inval¬ 
id as against her does not operate to prevent the en¬ 
forcement of a bond for title against the wife 
where her husband joins in its execution and it is 
duly acknowledged.^® One who has entered into a 
contract with the wife alone for a conveyance of 
her separate real property may be bound thereon 
if the husband is willing to join the wife in a con¬ 
veyance.^^ 

An agreement of the husband to sell or convey 
separate property of the wife is not binding on 

her.82 

(b) Husband's Abandonment, Incompetency, 
or Refusal to Join 

The joinder of the husband in a transfer of the wife’s 
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separate property, even in a jurisdiction where it is 
required under ordinary circumstances, is obviated y 
the husband’s abandonment or insanity; and under sorne 
statutes the wife may obtain judicial authorization o 
alienate such property in the event of the husban s 
abandonment, insanity, or refusal to join. However, the 
infancy of the husband has been held not to dispense 
with the necessity of his joinder. 

In a jurisdiction in which the joinder of the hus¬ 
band is ordinarily required for the alienation of 
certain kinds of the wife’s separate property, such 
as her realty, as discussed supra subdivision a (1) 
(a) of this section, the wife may nevertheless alien¬ 
ate such property without the husband's joinder or 
consent where she has been abandoned by him or 
the spouses are permanently separated,or where 
the husband is insane.^^ She has the power to con¬ 
vey, in the event of separation or abandonment, 
without regard to the question of necessity,^® and, 
it has been held, whether the husband abandoned 
the wife or the wife abandoned the husband;®® a 
fortiori, if she is separated from the husband be¬ 
cause of his desertion, and the execution of the 
deed is necessary for her support, she can execute 
the deed without the joinder of the husband.®*^ 

Infancy of husband. The fact that the husband 
is a minor does not affect the statutory rule re¬ 
quiring his joinder so as to permit alienation by the 
wife alone,®® even where the alienation is to pro¬ 
vide necessaries for herself and child.®® 

Judicial mithorization. Under some statutes the 
wife can apply to the court for permission to con¬ 
vey or encumber her separate property, without the 
joinder of her husband, where the husband is in¬ 
sane, or has permanently abandoned the wife, or 
refuses to join in the conveyance or encumbrance.®® 
Such provisions have been held to be for the sole 


74. Tex.—Bott v. Wright, 132 S.W. 
960, 62 Tex.Civ.App. 632. 

75. Tex.—Griffith v. Watkins, Civ. 
App., 279 S.W. 489—Collett v. Har¬ 
ris, Civ.App., 229 S.W. 885. 

76. Tex.—Collett v. Harris, supra. 


Tex.—Finley 

V. 

Messer, 

Civ. 

App., 9 S.W.2d 

756. 



1. Tex.—Collett 

V. 

Harris, 

Civ. 

App., 229 S.W. 

885. 



K Tex.—Finley 

V. 

Messer, 

Civ. 


App., 9 S.W.2d 756. 

80. Tex.—Angier v. Coward, 15 S.W. 
698, 79 Tex. 551—Clayton v. Fra¬ 
zier, 33 Tex. 91. 

Season for rule 

The .bond for title operates as a 
species of conveyance and not mere¬ 
ly as a contract to convey.—Blakely 
V. Kanaman, 175 S.W. 674, 107 Tex. 
206, affirming, Civ.App., 168 S.W. 447. 

81. Tex.—Kollaer v. Puckett, Civ. 
App., 232 «W 914. 


82. Tex.—Griffith v. Watkins, Civ. 
-App., 279 S.W. 489. 

31 C.J. p 136 note 10 [cj. 

83. U.S.—Cone v. Parish, D.C.Tex., 
32 F.Supp. 412, affirmed, C.C.A., 
Scott V. Cohen, 115 F.2d 704, cer¬ 
tiorari denied 61 S.Ct. 806, 312 U. 
S. 703, 85 L..Ed. 1136, and affirmed, 
C.C.A., Maxwell v. Hunter, 116 F. 
2d 260. 

Tex.—Ross V. Tide Water Oil Co., 
145 S.W.2d 1089, 136 Tex. 66, af¬ 
firming Tide Water Oil Co. v. Ross, 
Civ.App., 123 S.W.2d 479—Magno¬ 
lia Petroleum Co. v. Still, Civ. 
App., 163 S.W.2d 268—First Nat. 
Bank v. Roller, Civ.App., 299 S.W. 
917, affirmed in part and reversed 
in part on other grounds. Com. 
App., 14 S.W.2d 834—Royall v.: 
Webster, Civ.App., 279 S.W. 895. 

31 C.J. p 133 note 43. 

84. Tex.—Ross v. Tide Water Oil 
Co., 145 S.W.2d 1089, 136 Tex. 66, 
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affirming Tide Water Oil Co. v. 
Ross, Civ.App., 123 S.W^2d 479— 
Magnolia Petroleum Co. v. Still, 
Civ.App., 163 S.W.2d 268—Clark v. 
Wicker, Civ.App., 30 S.W. 1114. 

85. Tex.—Moss v. Ingram, Civ.App., 
239 S.W. 1029. 

86. Tex.—Moss v. Ingram, supra. 

87. Tex.—White v. Anderson, Civ. 
App., 283 S.W. 908. 

88. Tex.—Tippett v. Brooks, 67 S.W. 
495, 512, 95 Tex. 335—Zimpleman 
V. Portwood, 107 S.W. 584, 48 Tex. 
Civ.App. 438. 

31 C.J. p 142 note 52 [c]. 

89. Tex.—Zimpleman v. Portwood, 
supra. 

90. Tex.—^Fairbanks v. Fairbanks, 
Civ.App., 30 S.W.2d 337. 

31 C.J. p 131 note 21 [gj (3), p 133 
note 47. 

Remedial amendment 
Where a statute permitting the 
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benefit of the wife,9i and to be cumulative, and not 
destructive, of the right of the wife independent of 
the statute, in the event of the husband’s insanity 
or abandonment, to convey her property without a 
court order.92 

The procedure for obtaining* permission of the 
court IS purely statutory, and the statutes must be 
looked to for any rights and remedies thereunder. 93 
Permission of the court cannot be granted unless 
.1 appears that the husband has permanently aban¬ 
doned the wife, or is insane, or has refused to join 
m a conveyance.94 The authority of the court is 
not arbitrary,95 but is based on the determination 
of whether the alienation will be beneficial to the 
wife’s interests.96 It has been held that no pre¬ 
sumption is to be indulged in favor of the regu¬ 
larity of an order permitting the wife to execute a 
deed to her separate property without the joinder 

of her husband.37 

(2) Form, Execution, and Delivery 

The form and execution of an Instrument conveying 
the wife s separate property must be in accordance with 
the statutory requirements. The wife must appear as a 
party to the conveyance but the husband need not. 
There must be a valid delivery of the Instrument. 

The statutory requirements as to the manner of 
disposition of the wife’s separate property must be 
pursued.9S ^ The requirement that both husband and 
wife shall join in the conveyance is ordinarily held 
to import the further requirement that the convey¬ 
ance shall be in writing and to preclude an oral 
disposition of the property.99 The wife must ap- 


C.J.S. 


wife to get a court order on the hus- 
band's refusal to join was amended 
so as to permit her to get an ordei 
where the husband abandoned her or 
became insane, the amendment was 
held to be merely remedial.—Falls v. 
Key, Tex.Civ.App., 278 S.W. 893. 

91. Tex.— Jackson v. Carlock, Civ 
App., 218 S.W. 578. 

92. Tex.—Ross V. Tide Water Oil 
C), 145 S.W.2d 1089, 136 Tex 66 
affirming Tide Water Oil Co. v! 
Ross, Civ.App., 123 S.W.2d 479 — 
Masterson v. Bouldin, Civ.App. 151 
S.W. 2 d 301, error refused. 

31 C.J. p 141 note 17. 

Former authority disapproved 

(1) There is former authority 
holding that by virtue of the statu¬ 
tory provisions a married woman 
cannot convey her separate real 
property without her husband's join-' 
der unless authorized by a court or¬ 
der, even where the husband has per¬ 
manently abandoned her, is insane 
or refuses to join.—Falls v Kev’ 
Tex.Civ.App., 278 S W. 893. 

( 2 ) However, this holding has 
been expressly disapproved and the 


pear as a party to the conveyance, and her mer. 
signature and acknowledgment of her husbann" 
deed is not effective,! but the husband need f 
designated as a party since he has no interest T 
convey, his signature and acknowledgment bein! 
all dut is A s.bsUn.l.i'^rpS 

With the requirements of the statute is ordLrilv 
regarded as sufficient,« and, although a dispositSJ 
may not be in conformity with the statute it mav 
in a proper case permit of the assertion of eaui- 
ties based on if* Where the joinder of ^th 
spouses IS required for the conveyance of the 
wife s separate property, a conveyance which mere- 
ly purports to have been executed by both the hus¬ 
band and wife is invalid if it was in fact executed 
by only one of them.6 It is not essential that the 
h^band and wife execute the deed at the same 

Delivery As in the case of other deeds, as dis¬ 
cussed in Deeds § 40, a deed purporting to convey 
the separate estate of a married woman must be 
delivered,^ although delivery may be in escrow* 
The delivery may be by the husband or other 
agent,® and, when a deed is surrendered to the 
husband for delivery, authority may be implied in 
the husband to make reasonable stipulations con¬ 
cerning the delivery; but the husband must not vi¬ 
olate the wife’s instructions, or do acts which would 
defraud her.io If the consideration is plainly spec¬ 
ified, the husband cannot accept a smaller sum, even 
though the conveyance is executed in blank, and in 
such case the stipulation as to the consideration is 


rule held to be as set forth in the 
text.—Ross V. Tide Water Oil Co., 
145 S.W. 2 d 1089, 136 Tex. 66 , affirm¬ 
ing Tide Water Oil Co. v. Ross, Civ. 
App., 123 S,W.2d 479 . 

93 . Tex.—Fairbanks v. Fairbanks 
Civ.App., 30 S.W.2d 337. 

94 . Tex.—Gonzales v. Gonzales, Civ. 

App., 256 S.W. 658, reversed on 
other grounds 273 S.W. 798 115 

Tex. 16. 

95. Tex.—^Williams v. Doan. Civ 
App., 209 S.W. 761. 

96. Tex.—Williams v. Doan, supra. 

31 C.J. p 131 note 21 [g] ( 3 ). 

97. Tex.—Gonzales v. Gonzales, Civ. 
App., 256 S.W. 658, reversed on 
other grounds 273 S.W. 798 115 
Tex. 16. 

98. Tex. Thompson v. Crim 126 S. 
W.wd 18, 132 Tex. 586, affirming 
Civ.App., 103 S.W.2d 855. 

31 C J. p 134 note 65, p 142 note 49. 
Necessity of acknowledgment see Ac¬ 
knowledgments 5§ 14, 15. 

99. Tex, Cauble v. Worsham, 70 S 
W. 737, 96 Tex. 86 , 97 Am.S.R. 871. 

31 C.J. p 134 note 68 , p 142 note 51. 
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1- Tex.—Stone v. Sledge, 26 S.W. 

1068, 87 Tex. 49, 47 Am.S.R. 65 
31 C.J. p 143 note 57. 

2. Cal.—Logan v. Richards, 121 P. 
2d 18 , 49 Cal.App. 2 d 125 . 

31 C.J. p 143 note 59. 

3. Idaho.—Northwestern & Pacific 
Hypotheek Bank v. Rauch, '51 P. 
764, 5 Idaho 752. 

31 C.J. p 134 note 69. 

4. Tex.—Johnson v. Taylor, 60 Tex 
•360. 

31 C.J. p 134 note 70. 

5. Tex.—McAnulty v. Ellison, Civ. 
App., 71 S.W. 670. 

e. Tex.—Halbert v. Hendrix, Civ. 
App., 26 S.W. 911. 

7. Cal.—^Healdsburg Bank v. Bail- 
bache, 4 P. 106, 65 Cal. 327. 

31 C.J. p 143 note 60. 

8. Tex.—Bott V. Wright, 132 S.W. 
960, 62 Tex.Civ.App. 632. 

9. Tex.—Cole v. Bammel, 62 Tex 
108. 

10. Tex.—Bott V. Wright, 132 S.W. 


960, 62 Tex.Civ.App. 632. 
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notice to the purchaser of the extent of the hus¬ 
band’s power, and no title is acquired by delivery 
of the conveyance in violation of the agent’s in- 
structions.il 

(3) Operation and Effect 

(a) In general 

(b) Bona fide purchasers 

(a) In General 

A conveyance of the wife's separate property by 
both spouses, or, under some statutes, by the wife alone, 
will pass full title; but a conveyance by the husband 
alone will ordinarily be void as to the wife. Statutes 
which merely authorize the wife to convey her property 
have been held not to empower her to incur liability on 
covenants. Relief to the wife against an invalid con¬ 
veyance may be conditioned on her doing equity. 

A conveyance of the separate real property of 
the wife, joined pro forma by her husband, passes 
full title to the property,!^ and under some statutes 
a disposition by a married woman of her separate 
property will operate with like effect as if she were 
feme sole.i^ A conveyance of separate property 
cf the wife, which is made by the husband without 
the joinder or consent of the wife or in accordance 
with statutory requirements,!^ or which is made by 
him in fraud of her rights,!^ is void as to her. The 
validity of the wife’s conveyance is not subject to 
attack by the husband who has no interest in the 
property.i® Where the wife exchanges certain of 
her paraphernal property for other property, one 
who subsequently purchases from the wife cannot 
question her title in the property originally held by 
her.i7 An exception in a deed of the wife’s sepa¬ 
rate property does not inure to the husband, but 


leaves the title to the excepted land in the wife, 
as her separate property.i^ Where a husband and 
wife hold property in joint tenancy and the wife 
conveys her interest to a third party, the joint ten¬ 
ancy is terminated and the husband and the grantee 
of the wife become tenants in common, each own¬ 
ing an undivided one-half interest in the proper¬ 
ty.!^ 

Liability on covenants. Under statutes which 
merely authorize a married woman to convey her 
separate property, but which do not remove her 
common-law disability to bind herself by covenant, 
the wife is not personally bound by covenants in 
her deed.20 A covenant of warranty, for example, 
will not operate against her,^! and an after-ac¬ 
quired title will not pass by her warranty deed.^^ 
However, where the wife is authorized by statute 
to contract for the benefir of her separate estate, 
or for necessaries, and a conveyance is for such 
purpose, she is liable on her covenants of warran- 
ty.^^ A husband joining in a conveyance merely to 
assist the wife incurs no liability on the cove¬ 
nants but under some circumstances a husband 
may be held liable on a breach of the covenants, 
as for example where, as attorney in fact, he vol¬ 
untarily warrants the title of the land conveyed by 
him.25 

Extent of recovery by wife. Where the wife 
seeks to avoid an invalid conveyance of her prop¬ 
erty, relief to her may be conditioned on her do¬ 
ing equity,^® such as restoring the consideration re¬ 
ceived by her,2'^ or paying a subsequent purchaser 
the amount of a vendor’s lien note paid off by 
him,2^ or reimbursing a party for the value of im- 


11. Tex.—Cole v. Bammel, 62 Tex. 
108. 

12. Tex.—McDonnell v. Miller, Civ. 
App., 133 S.W.2d 142. 

Xi<lTLital)le title 

Where the wife has hut an equita¬ 
ble title, the purchaser from her un¬ 
der a deed executed by herself and 
husband as required by statute may 
assert her equitable title as against 
an outstanding legal title.—Cauble v. 
Worsham, 70 S.W. 737, 96 Tex. 86. 97 
Am.S.R. 871. 

13. Idaho.—Boise Ass’n of Credit 
Men V. Glenns Perry Meat Co., 
283 P. 1038, 48 Idaho 600. 

14. La.—Acme Land Co. v. Brignac, 
98 So. 27i; 154 La. 856. 

Tex.—Sparks v. Taylor, 90 S.W. 485, 
100 Tex. 411, 6 L.R.A.,N.S., 381— 
Humble Oil & Refining Co. v. Wag- 
ener, Civ.App., 19 S.W.2d 457, er¬ 
ror dismissed. 

15. Tex.—Dority v. Dority, 70 S.W. 
338, 30 Tex.Civ.App. 216, affirmed 


71 S.W. 950, 96 Tex. 215, 60 L.R.A. 
941. 

31 C.J. p 135 note 96. 

16. Cal.—Thompson v. Davis, 157 P. 

595, 172 Cal. 491. 

31 C.J. p 136 note 4. 

17. La.—^Newsom v. Adams, 3 La. 
231. 

18. Cal.—Butler v. Gosling, 62 P. 

596, 130 Cal. 422. 

19. Cal.—In re Harris' Estate, 72 P. 

2d 873, 9 CaL2d 649—Gwin v. 

Camp, 76 P.2d 160, 25 Cal.App.2d 

10 . 

20. Tex.—Chaison v. Beauchamp, 34 
S.W. '303, 12 Tex.Civ.App. 109. 

31 C.J. p 144 note 96. 

21. Tex.—Wadkins v. Watson, 24 S. 
W. 385, 86 Tex. 194, ‘22 L.R.A. 779. 

31 C.J. p 144 note 97. 

flg. Tex.—^Wadkins v. Watson, 24 S. 
W. 385, 86 Tex. 194, 22 L.R.A, 779 
—Peterson v. McCauley, Civ.App., 
2‘5 S.W. 826. 


23. Tex.—Baird v. Patillo, Civ.App., 
24 S.W. 813. 

24. La.—^Lynch v. Kitchen, 2 La. 
Ann. 843. 

25. Tex.—Chaison v. Beauchamp, 34 
S.W, 303, 12 Tex.Civ.App. 109. 

26. Tex.—Robert v. Ezell, 32 S.W. 
362, 11 Tex.Civ.App. 176. 

31 C.J. p 135 note 97. 

27. Tex.—'Cage v. Perry, Civ.App., 
142 S.W. 75. 

31 C.J. p 136 note 98. 

28. Tex.—Cardwell v. Shifflet, Civ. 
App., 288 S.W. '525, reversed on 
other grounds. Com.App., 294 S.W. 
519. 

ZTote barred by limitations 
Whether or not the note was 
barred by the statute of limitations 
is unimportant since the wife, in 
seeking to cancel her own deed and 
recover the land and thus to repudi¬ 
ate the whole transaction, cannot 
keep the money received on t4ie land 
and hold the land too.—Cardwell v.. 
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provements made by him in good faith.29 In the 
case of a fraudulent transfer by the husband of 
land in which the wife has an interest in her 
separate right, the wife, on establishing her equity 
as against her husband and the collusion of a trans- 
feree with her husband, is entitled to be reimbursed 
by her husband for her interest in the land, but she 
can recover of the transferee no more than the 
value of the land conveyed to him.^O 


(b) Bona Fide Purchasers 

A purchaser of the wife’s separate property is sub¬ 
ject to strict application of the doctrine that whatever 
IS sufficient to put one on Inquiry is sufficient to charge 
hrm with notice; but one who is in fact a bona fide pur¬ 
chaser for value, particularly one who takes on the faith 
of the public records, will generally be protected. 

An innocent purchaser for value of separate 
property of the wife who takes without notice of 
any infirmity in his title, as where he takes without 
notice that fraud or duress has been practiced on 
the wife, or that her acknowledgment is defective, 
or that the property is her separate property, will 
generally be protected in his purchase,®^ and this 
protection extends particularly to a purchaser from 
a transferee of the wife who purchases on the faith 
of the public records.32 Where the legal title to 
the wife’s separate property is in the name of the 
husband,33 or where the title to her property ap¬ 
pears of record to be in the community,3< a bona 
fide purchaser for value without notice of the wife’s 
equitable rights will be protected against them. A 
grantee who has paid nothing will not be protect¬ 
ed ;35 the purchaser, to be protected, must have 
been separated from something of value and his po- 
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^ auu nis ex- 

tinguishment of an antecedent debt of the husband 

does not constitute a valuable consideration witW„ 
the rule.36 A purchaser with notice that propertJ 
IS the separate property of a married woium is 
chargeable with knowledge of the statutes affecting. 

her right to convey.37 * 


What constitutes notice. The doctrine that what 
ever is sufficient to put a person on inquiry is suf¬ 
ficient to charge him with notice, see the CIS titlo 
Notice § 11, also 46 C.J. p 543 note 10, is applied 
with greater strictness to a purchaser of the wife’s 
separate property from the husband than to other 
cases.38 According to some authorities, where the 
I property is held by the wife under, deeds of record 
purporting to convey to her, intending purchasers 
are bound to take notice of the extent of her claim 
to the property whatever it may turn out to be,39 
and are likewise bound to take notice of the pos¬ 
sible claims of the community.'*# According to oth¬ 
er authorities a purchaser from the husband of 
land acquired during marriage by deed of bargain 
and sale taken in the name of the wife is not there¬ 
by put on inquiry as to any equity which she may 
have in respect of it and is protected if he inno¬ 
cently buys it as community property,*! although 
one who purchases from the husband is not pro¬ 
tected where the record in fact shows that the prop¬ 
erty is the separate property of the wife,*2 as where 
there are recitals in the deed to her showing that 
the consideration was the wife’s separate estate or 
that the conveyance was designed to be for her sep¬ 
arate benefit.*3 The fact that the negotiations for 
the transfer of the wife’s separate property have 


Shifflet, Tex.Civ.App., 288 S.W. 525, 
reversed on other grounds, Com.ApD ” 
294 S.W. 519. 

29. Tex.--Hill V. Spear’s Heirs, 48 
Tex. 583. 

31 C.J. p 135 note 97 [a]. 

30. Tex.—Sparks v. Taylor, 90 S.W. 
485, 100 Te.x. 411, 6 L.R.A.,N.S! 
381. 

31. Tex. Swann v. Rotan State 
Bank, 2S2 S.W. 789, 115 Tex. 425, 
reversing, Civ.App., 254 S.W. 647. ’ 

31 C.J. p 137 note 40 [a], p 13*8 note 

41 . 

Purchaser of movable paraphernal 
property 

W^hen the husband administers the 
movable paraphernal property of the 
wife and sells it to one who purchas¬ 
es in good faith, the purchaser will 
be protected from the claim of the 
wife on the property.—Trone v 
Fuge, 6 La.A. Orleans, 139. 

32. La.—Parent v. First Nat. Bank, 
65 So. .233, 135 La. 254. 

31.C.J. p 137 note 40.. 


33. Tex.—Chalk v. Daggett, Civ. 
App., 204 S.W. 1057. 

34. Tex. ^Foster v. Christensen, 
Com.App., 67 S.W.2d 246, revers¬ 
ing, Civ.App., 42 S.W.2d 460. 

35. Tex.—Texas Trunk R. Co. v. 
Hall, Civ.App., 24 S.W. 324. 

36. Tex.—Swann v. Rotan State 
I Bank, 282 S.W. 789, 115 Tex. 425, 

reversing, Civ.App., 254 S.W. 647. * 

317 . Tex,—Jackson v. Carlock, Civ 
App., 218 S.W. 578. 

31 C.J. p 137 note 37. 

38. Tex.—Park v. Willard, 1 Tex 
350. 

31 C.J. p 137 note 36. 

Transferee of vendor’s lien note 
(1) One who received an assign¬ 
ment from the wife of a vendor’s 
lien note was put on inquiry as to 
her capacity to make the assignment 
where the transfer was acknowl¬ 
edged by the wife in the form for a 
single woman without disclosing 
whether or not she was a feme sole. 


—Anderson v. Brown, Tex.Civ.App 
278 S.W. 885. 

(2) A purchaser of vendor’s lien 
notes was not chargeable with 
knowledge that the land covered by 
the notes was the separate property 
of the wife by virtue of a partition 
decree setting the land apart to her, 
where such decree was not placed of 
record until long after the purchase 
I of the vendor’s lien notes,—Dutton 
V. Kinsey, Tex.Civ.App., 124 S.W 2d 
446. 

39. Cal.—Jackson v. Torrence, 23 P. 
695, 83 Cal. 521. 

31 C.J. p 138 note 47. 

40. Cal.—McComb v. Spangler, 12 P. 
347, 71 Cal. 418. 

41. Tex.—Oppenheimer v. Robinson, 
27 S.W. 95, 87 Tex. 174. 

31 C.J. p 138 note 49. 

42. Tex.—Humble Oil & Refining 
Co. V. Wagener, Civ.App., 19 S.W. 
2d 457, error dismissed. 

43. Tex.—Kirk v. Houston Direct 
Nav. Co.. 49 Tex. 213. 
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been carried on by the husband is not sufficient 
of itself to charge the transferee with notice of 
any infirmity in the instrument of conveyance or 
of the fact that the wife acted under duress.'*^ 

(4) Consideration; Disposition of Proceeds 

The wife can dispose of her separate property for a 
debt of herself, her husband, or the community. A hus¬ 
band who joins in the conveyance does not thereby be¬ 
come entitled to part of the proceeds. 

The wife may convey her separate property in 
discharge of any debt exclusively chargeable against 
her estate,^® and may transfer it in discharge of a 
community debt,^® or a debt of the husband.^'^ The 
husband is entitled to no part of the proceeds as 
a consideration for joining in the wife’s convey¬ 
ance.^® A purchaser who show'^s that the purchase 
price inured to the benefit of the wife at the time 
of the sale cannot be held responsible for the sub¬ 
sequent disposition thereof.^^ 

In Louisiana, under the act of 1928, the wife may 
dispose of her property for the benefit of the hus¬ 
band or of the community.®® Under former stat¬ 
utes expressly prohibiting the wife from binding 
herself for the debts of the husband the wife could 
not alienate her property in payment of the debts 
of the husband,such a transfer being voidable, 
although not essentially void.®^ Even under the 
former statutes a wife who alienated her property 
could dispose of the proceeds as she thought prop¬ 
er ;®3 she could, for example, turn the proceeds 
over to her husband,®^ notwithstanding her an¬ 
nouncement, in advance of the sale, of her purpose 
so to do,®® or she could turn the proceeds over to 


her husband’s creditor®® or permit such creditor to 
receive the money directly from the purchaser;®*^ 
and the consideration received by the wife could be 
invested by her.®^ However, the court would look 
through any fraudulent device intended to accom¬ 
plish the sacrifice of the property of the wife for 
the benefit of the husband where the purchaser had 
knowledge of the real nature of the transaction or 
was presumed under the circumstances to have 
knowledge.®® 

If property is legally transferred, the purchaser 
is not affected by the husband’s disposition of the 
consideration.®® 

(5) Estoppel or Ratification 

(a) Estoppel 

(b) Ratification 

(a) Estoppel 

A married woman attacking the validity of a convey¬ 
ance of her separate property will not be barred by the 
ordinary doctrines of estoppel; but she will be estopped 
by intentional acts which operate as a legal fraud. The 
claim of estoppel cannot be raised by one who takes such 
property with actual or constructive notice of the facts. 

The ordinary principles of estoppel by deed or 
in pais usually do not apply to a married woman 
who attacks a conveyance of her separate property 
made without compliance with statutory require¬ 
ments, as where the conveyance is made without the 
required joinder of the husband.®^ She will not be 
estopped unless she has been guilty of positive 
fraud or some act of suppression which in law is 
equivalent thereto,®2 and she is not estopped by the 
mere fact that she accepted the fruits of the trans- 


44. Tex.—Swann v. Rotan State 
Bank, Civ.App., 254 S.W. 647, re¬ 
versed on other grounds 282 S.W. 
789, 115 Tex. 425. 

45. Tex.—Womack v. Womack, 8 
Tex. 397, 58 Am.D. 119. 

31 C.J. p 137 note 22. 

46. Wash.—Lumberman’s Nat. Bank 
V. Ellis H. Gross Co., 79 P. 470, 37 
Wash. 18. 

47. Tex.—Swann v. Rotan State 
Bank, Civ.App., 254 S.W. 647, re¬ 
versed on other grounds 282 S.W. 
789, 115 Tex. 425. 

Wash.—Fidelity & Casualty Co. of 
New York v. Nichols, 214 P. 820, 
124 Wash. 403. 

48. Cal.—Beaudry v. Felch, 47 Gal. 
183. 

49. Tex.—Allen v. Urquhart, 19 Tex. 
480. 

31 C.J. p 138 note '52 [a]. 

50. La.—Shell Petroleum Corpora¬ 
tion V. Calcasieu Real Estate & 
Oil Co., 170 So. 785, 185 La. 751. 


51. La.—Jackson v. Shaw, 92 So. 
339, 151 La. 795. 

31 C.J. p 137 note 25. 

Cl-ood or bad faith of possessor 
One who took a conveyance from 
a married woman in payment of her 
husband’s debt was a possessor in 
legal bad faith if he had full knowl¬ 
edge of the facts and was ignorant 
only of the law, and even a possess¬ 
or in legal good faith was required 
to account for oil and other minerals 
taken from the land by him.—Jack- 
son V. Shaw, supra. 

52. La.—Jackson v. Shaw, supra. 

53. La.—Clark v. Whitaker, 41 So. 
580, 117 La. 298. 

31 C.J. p 132 note 29. 

54. La.—Hamilton v. Moore, 67 So. 
523, 136 La. 631. 

31 C.J. p 137 note 26. 

55. La.—Caldwell v. Trezevant, 35 
So. 619, 111 La. 410. 

56. La.—Miller v. Cates, 3 La.App. 
28. 

31 C.J. p 138 note 54. 
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57. La.—Miller v. Cates, supra. 

58. La.—Bouligny v. Fortier, 16 La. 
Ann. 209. 

31 C.J. p 137 note 32. 

59. La.—Seckinger v. Cheneville, 51 
So. 197, 125 La. 278. 

60. La.—Heine v. Mechanics’ & 
Traders’ Ins. Co., 13 So. 1, 45 La. 
Ann. 770—Montfort v. Her Hus¬ 
band, 4 Rob. 453. 

61. Tex.—Buvens v. Brown, Com. 
App., 290 S.W. 1086, opinion ad¬ 
hered to 18 S.W.2d 1057, 118 Tex. 
551, answers to certified questions 
conformed to, Civ.App., 22 S.W.2d 
1119—Putman v. Coleman, Civ.App., 
277 S.W. 213—Moss v. Ingram, Civ. 
App., 239 S.W. 1029, error refused. 

31 C.J. p 134 notes 71, 72. 

Estoppel of married woman by defec¬ 
tively acknowledged instrument see 
Acknowledgments § 21 e. 

62. Tex.—Humble Oil & Refining Co. 
V. Wagener, Civ.App., 19 S.W.2d 
457,- error disnwssed—Moss v. In- 
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action^s ^v-ith knowledge of the facts.^^ However, 
a married woman attacking the validity of a con¬ 
veyance of her separate property is not entirely ex¬ 
empt from the doctrine of estoppel and she will 
be estopped by intentional affirmative acts which op¬ 
erate as a legal fraud,®® even though such acts were 
done innocently or mistakenly, and without actual 
intent to defraud.®"^ Thus, where a married woman 
represents that she is unmarried and thereby induc¬ 
es a person to purchase her separate property from 
her, generally she is estopped to assert the invalid¬ 
ity of her deed,®® and this is so whether such mis¬ 
representation is made with fraudulent intent or 
by mistake ;®9 but it has been held that the decla¬ 
rations of a married woman in an act of sale or 
conveyance will not estop her to seek to annul it 
on the ground that the act in question was an at¬ 
tempt to take her paraphernal property to pay or 
secure the debts of her husband.70 A wife who 
can convey her separate property as a feme sole 


C.J.s. 

. by reason of being permanently separated from he 
husband will be estopped, the same as other ' 
sons sui juris, to attack the validity of a conveyane' 
of such property ;7i and, where a deed executed bv 
a married woman recites that she is living apan 
from her husband because of his desertion and that 
a transfer of the property is necessary for her 
maintenance, strangers to the deed without notice 
can rely on the facts stated in the deed, the wife 
being estopped to claim, as to such persons, that 
the facts are not as recited. 

The claim of estoppel against a married woman 
who attacks a defective conveyance of her prop¬ 
erty is not available to one who has actual or 
constructive notice of the facts,^* and in this con¬ 
nection the fact the the husband and wife are to¬ 
gether occupying the premises conveyed puts a 
purchaser on notice that the vendor is a married 
woman and subject as such to restrictions on her 
right to convey.74 A recital in the deed of a mar- 


gram, Civ.App., 239 S.W. 1029, error 
refused. 

31 C.J. p 119 note 13. 

63. Tex.—Pickens v. Bade, 104 S.W. 
2d 482, 129 Tex. 610, affirming Ba¬ 
de V. Pickens. Civ.App,, 78 S.W.2d 
260, and rehearing denied Pickens 
V. Bade, 3 05 S.W.2d 212, 129 Tex. 
610—Thompson v. Grim, 126 S.W.2d 
18, 132 Tex. 586, affirming, Civ.App., 
103 S.W.2d 855—Keels v. Metzler, 
Civ.App., 94 S.W.2d 799, error dis¬ 
missed—Harrison Oil Co. V. Sher¬ 
man, Civ.App., 66 S.W.2d 701, error 
refused—Washington v. City of 
Houston, Civ.App., 60 S.W.2d 519, 
error refused. 

31 C.J. p 119 note 13 [c], [d], p 134 
note 71 [a]. 

64. Tex.—Humble Oil & Refining Co. 

V. Wagener, Civ.App., 19 S.W.2d 
457, error dismissed—Owens v. New 
York & Texas Land Co., 32 S.W. 
189, 1057, 11 Tex.Civ.App. 284. 

65. Tex.—Morrison v. Balzer 80 S 

W. 248, 35 Tex.Civ.App. 247. 

31 C.J. p 134 note 75 [a]. 

Recovery of purchase price hy judi¬ 
cial proceeding 

Where a married woman by a judi¬ 
cial proceeding recovers the purchase 
price of her separate property, she 
may be estopped by the record after¬ 
ward to set up a claim to the land.— 
Morris v. Turner. 24 S.W. 959, 5 Tex 
Civ.App. 708—31 C.J. p 119 note 15. 
Recital as to cancellation of debt 
W^here a married woman conveyed 
her property and took a note for part 
of the purchase price, and subse¬ 
quently she reconveyed the same 
property to the same purchaser by a 
deed which recited that the note given 
for the first conveyance was canceled. 


a subsequent vendee of the purchaser 
could rely on the recitals contained in 
the deed to his grantor as to the can¬ 
cellation of the previous indebted¬ 
ness.—Templeman v. McFerrin, Civ. 
App., 113 S.W. 333, affirmed McFerrin 
V. Templeman, 120 S.W. 167, 102 Tex. 
530. 

Recital in dation en paiement 
A wife who has accepted property 
from her husband en paiement of an 
indebtedness due by him to her can¬ 
not contradict a recital of such fact 
in the dation en paiement in order to 
recover the property from her vendee 
on the ground that the sale was in¬ 
tended to pay the husband's debt.— 
Sealy v. Cook, 25 So. 316, 51 La.Ann. 
723. 

66. Tex.—^Houston Oil Co. v. Bis- 
kamp, Civ.App., 99 S.W.2d 1007, er¬ 
ror dismissed—Barnes v. Archer, 
Civ.App., 77 S.W.2d 883. 

31 C.J, p 119 note 13 [b]. 

67. Tex. Barnes v. Archer, supra. 

68. Tex.—Bernard v. Jefferson Coun¬ 
ty Inv. & Bldg. Ass’n, Civ.App., 65 
S.W.2d 503, affirmed 95 S.W.2d 1307, 
128 Tex. 97. 

31 C.J. p 119 note 13 [e]. 

69. Tex.—Barnes v. Archer, Civ. 
App., 77 S.W.2d 883. 

70. La.—Harang v. Blanc, 34 La. 
Ann. 632. 

31 C.J. p 134 note 73. 

71. Tex.—Moss v. Ingram, Civ.App., 
239 S.W. 1029, error refused. 

31 C.J. p 119 note 16. 

72. Tex.—^White v. Anderson, Civ 
App.. 283 S.W. 908—White v. Orn- 
dorfC, Civ.App., 283 S.W. 903. 

73. Tex.—Bernard v. Jefferson Coun¬ 


ty Inv. & Bldg. Ass’n, Civ.App., 65 
S.W.2d 503, affirmed 95 S.W.2d 1 ^ 7 , 
128 Tex. 97—Washington v. City 
of Houston, Civ.App., 60 S.W.2d 
519, error refused. 

Reissuance of corporate stock 
Where a company, knowing that 
certain of its stock belongs to a mar¬ 
ried woman, reissues it to her hus¬ 
band without any transfer having 
been made by the joint signatures of 
both spouses, the wife’s conduct can¬ 
not estop her to assert her rights, 
since there can be no deception where 
the company has full knowledge of 
all the facts.—Shear Co. v. Wilson, 
Tex.Com.App., 294 S.W. 843, overrul¬ 
ing motion 292 S.W. 531, which af¬ 
firmed in part and reversed in part 
Wilson V. Shear Co., Civ.App. 284 S 
W. 654. 

Authority to underwrite insurance 
Where the wife, to engage in the 
business of underwriting insurance, 
signed articles of association with 
Lloyds’ and, without the joinder of 
her husband, assigned certain stock 
to secure payment of her subscrip¬ 
tion, she was not estopped to deny 
the validity of the assignment on the 
ground that policyholders were in¬ 
duced to deal with the association on 
the wife’s credit, since by the use 
of the word “Lloyds” the public was 
put on inquiry as to the financial re¬ 
sponsibility of each underwriter and 
the authority of each to engage in 
such an enterprise.—Harris v. Prince, 
121 S.W.2d 983, 132 Tex. 231, revers¬ 
ing, Civ.App., 98 S.W.2d 1022. 

74. Tex.—Bernard v. Jefferson Coun¬ 
ty Inv. & Bldg. Ass’n, Civ.App., 65 
S.W.2d 503, affirmed 95 S.W.2d 1307, 
128 Tex. 97—^Washington v. City of 
Houston, Civ.App., 60 S.W.2d 519. 
error refused. 
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ried woman of a former conveyance by her to her 
husband does not estop her to deny the validity 
of the deed, except as against those claiming un¬ 
der the deed in which the recital is contained."^^ 

Estoppel against purchaser, A purchaser, after 
receiving and consuming the wife’s separate prop¬ 
erty under a contract of sale, is estopped, when 
sued for a recovery of the purchase price, to assert 
that the contract of sale was not entered into as 
required by statute.^® 

(b) Ratification 

A married woman can ratify a defective conveyance 
of her property, particularly after termination of cover¬ 
ture or the removal of statutory restrictions on her right 
to convey. Acts or Instruments claimed to constitute 
ratification must be unequivocal, and executed with intent 
to ratify and with knowledge of the facts. Acceptance 
of the fruits of the transaction does not of itself consti¬ 
tute ratification. 

A married woman can ratify a conveyance of 
her separate estate which has not been executed in 
accordance with statutory requirements.'^'^ The de¬ 
fect arising from the execution of a deed by the 
husband acting under the wife’s power of attor¬ 
ney may be cured by ratification.'^® An alienation 
by the husband which is invalid merely because it 
lacks the consent of the wife may be cured by the 
subsequent approval with full knowledge of the 
facts.*^® 

After termination of coverture. A transaction 
which is invalid as constituting an appropriation 
of the separate property of the wife for the debts 
of the husband may be ratified or confirmed by the 
wife after termination of the marriage relation 


but a disposition vrhich is void as in violation of a 
prohibitory statute cannot be ratified by the wife 
after the termination of the marriage relation un¬ 
less the ratification is supported by a new consid- 
eration.^i 

After abolition of statutory resfrictians. When 
restrictions as to a married woman’s mode of alien¬ 
ation are removed, she may ratify a transfer made 
prior to such removal which was invalid because of 
the statutory provisions.®^ 

What constitutes ratification. Acts claimed to 
constitute ratification must have been done with 
knowledge,^® and a written instrument, to consti¬ 
tute a ratification, must be executed with intent to 
confirm and ratify and must by its language show 
such intent clearly and unequivocally.®^ It has 
been held that no ratification will be inferred from 
an act which can be otherwise explained.®® Ac¬ 
cording to some authorities the ratification must be 
in the form of an instrument executed in the man¬ 
ner required by law for a conveyance of such prop¬ 
erty.®® Ratification of authority allegedly given 
to the husband to enter into a contract for the sale 
of the wife’s separate real property must be in the 
manner necessary to confer original authority on 
him to enter into such a contract.®^ The wife’s 
acceptance of the fruits of the transaction does not 
amount to a ratification on her part,®® and this is 
so even though she has full knowledge of the 
facts.®® A disposition of the separate property of 
the wife which is not in conformity with the stat¬ 
utes may be validated, before the rights of third 
persons have intervened, by the execution of an 


75. Tex.—Merriman v. Blalack, 121 
S.W. 552, 56 TexCiv.App. 594. 

76. Idaho.—Karlson v. Hanson & 
Karlson Sawmill Co., 78 P. 1080, 
10 Idaho 361. 

77. Tex.—Smith v. Pegram, Civ.App., 
80 S.W.2d 354, error refused. 

Hashaad’s authorization unnecessary 
A wife who is dealing with her own 
separate property has been held not 
to need the authorization of her hus¬ 
band to ratify a sheriff’s sale of such 
property made in a partition suit.— 
Latham v. Glasscock, 108 So. 100, 160 
La. 1089. 

78. Tex.—Scales v. Johnson, Civ. 
App., 41 S.W. 828. 

79. Wash.—^Whiting v. Doughton, 71 
P. 1026, 31 Wash 327. 

31 C.J. p 135 note 82. 

80. La.—Brownson v. Weeks, 17 So. 
489, 47 La.Ann. 1042. 

31 C.J, p 135 note 84. 

81. Ala.—Union Nat. Bank v. Hart¬ 


well, 4 So. 156, 84 Ala. 379, apply¬ 
ing Louisiana law. 

82. Cal.—Steinberger v. Young, 165 
P. 432, 175 Cal. 81. 

83. Cal.—Brown v. Rouse, 38 P. 507, 
104 Cal. 672, 676. 

31 C.J. p 135 note 94. 

84. La.—Otis V. Texas Co., 96 So. 1, 
153 La. 993. 

Tex.—Thompson v. Crim, 126 S.W.2d 
18, 132 Tex. 586, affirming, Civ. 
App., 103 S.W.2d 855. 

85. La.—Otis v. Texas Co., 96 So. 1, 
153 La. 993. 

Ratification held not shown 

(1) Where a married woman con¬ 
veyed her paraphernal property with¬ 
out her husband’s authorization and 
the grantee, recognizing the illegal¬ 
ity of the conveyance, reconveyed 
to her and took a mortgage, the re¬ 
conveyance was held not to constitute 
a ratification of the original convey¬ 
ance so as to vest title in the com¬ 
munity.—Otis V. Texas Co., supra. 

(2) The wife’s execution of an oil 
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lease on land constituting her sepa¬ 
rate property, the husband joining 
m the lease, has been held to show 
that she did not relinquish her claim 
to the land as against one who pur¬ 
chased the land from the husband 
without the joinder of the wife.— 
Humble Oil & Refining Co. v. Wage- 
ner, TexCiv.App., 19 S.W.2d 457, er¬ 
ror dismissed. 

86. Tex.—Thompson v. Crim, 126 S. 
W.2d IS, 132 Tex 586. affirming, 
Civ.App., 103 S.W.2d 855. 

87. Cal.—Shanks v. Michael, 88 P. 
596, 4 Cal.App. 553. 

88. Tex.—Thompson v. Crim, 126 S. 
W.2d 18, 132 Tex. 586, affirming, 
Civ.App., 103 S.W.2d 855—Keels v. 
Metzler. Civ.App., 94 S.W.2d 799, 
error dismissed—Harrison Oil Co. 
V. Sherman, Civ.App,, 66 S.W. 2d 
701, error refused. 

89. Tex.—Humble Oil & Refining Co. 
V. Wagener, Civ.App., 19 S.W. 2d 
457, error dismissed. 

31 C.J. p 135 note 86 [b]. 
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instrument complying with the statutes.90 Ratifi¬ 
cation of an alienation induced by the fraud of the 
husband does not exist where the wife attacks the 
alienation immediately on learning of the true facts, 
and there is nothing to show that she afterward 
did any act indicating an assent to, or waiver of, 
the fraud.oi The husband may ratify the wife’s 
alienation of her property, by a general or special 
license, either before or after the act.92 As a 
general rule, ratification by the wife cannot be 
predicated on statements of the husband ;93 and the 
acts of a husband as agent, in excess of his au¬ 
thority, cannot be held to constitute ratification by 
the wife of a fraud in which the husband partici- 
pated.94 

b. Mortgage or Encumbrance 

(1) In general 

(2) Consideration 

(3) Execution and effect 

(4) Estoppel or ratification 

(1) In General 

The husband cannot encumber the wife's separate 
property, and under modern statutes his Joinder in a 


C.J.s. 


mongage on such property generalty is , 

though in at least one Jurisdiction the wife alon. 
encumber her separate realty except in the ev.?. 
husband's abandonment, Insanity, or refusal to lo!!f 
mortgage of the wife's property must be free from ^ 
or duress exercised on her. * 


Under early statutes in many of the commanitv 
property states the joinder or consent of the hus 
band was required for the encumbrance of thi 
separate property of the wife,95 and in at least 
one of these states such requirement still obtains 
where the property involved is realty,96 although 
the wife can execute a valid chattel mortgage with¬ 
out the husband’s knowledge, consent, or joinder 
and even -over .his protest.as The general rule 
however, under- present statutes is that the wife’ 
can mortgage, hypothecate, or otherwise encumber 
her property without the joinder or consent of the 
husband.99 A mortgage, deed of trust, or other 
encumbrance executed by husband and wife on sep¬ 
arate property of the wife is valid,i and, where 
doubt exists as to the repeal by implication of a 
statute requiring joinder of both spouses in a mort¬ 
gage of the wife’s separate property, the mortga¬ 
gee should require such joinder as a matter of cau- 
tion.3 


90. Tex.—Scales v, Johnson, Civ. 
App., 41 S.W. 828. 

31 C.J. p 135 note 86, p 144 note 91. 

91 . Tex.—Cole v. Bammel, 62 Tex. 
108—Cage v. Perry, Civ.App., 142 S. 
W. 75. 

92 . Tex.—^Harvey v. Hill, 7 Tex. 591. 

93 . Tex.—Merriman v. Blalack, 121 
S.W. 552, 56 Tex.Civ.App. 594. 

31 C.J. p 135 note 90. 

94. Tex.—Cole v. Bammel, 62 Tex. 
108. 

95 . La.—Douglas v. Nicholson, 74 So. 
566, 140 La. 1098. 

31 C.J. p 138 notes 57, 58, p 131 note 
21 [b]-[d]. 

In the Philippines 

(1) A wife cannot mortgage her 
property without the consent of her 
husband.—Mercado v. Tan-Lingco, 27 
Philippine 319—31 C.J. p 138 note 58. 

(2) A wife who mortgages her 
lands without her husband's consent 
cannot raise the question of the va¬ 
lidity of such act because by code 
provisions “only the husband and his 
heirs may enforce the nullity of the 
acts executed by his wife without 
proper permission or authorization.” 
—Riobo V. Hontiveros, 21 Philippine 
31, 38. 

96 . Tex.—Donaldson v. Clark, Civ. 
App., 163 S.W.2d 226, error refused 
—Service Parts Co. v. Bizzell, Civ. 
App., 120 S.W.2d 919—Debes v. 
Texas Nat. Bank of Beaumont Civ 
App.. 92 S.W.2d 476, modified on 
other grounds Texas Nat. Bank of 
Beaumont v. Debes, 120 S.W.2d 794, ] 


132 Tex. 207—Burrous v. Roberts, 
Civ.App., 16 S.W.2d 981, error re¬ 
fused. 

Husband’s agreement to sign 
A mortgage on the wife's separate 
realty signed by her alone is invalid 
even though the husband procured 
the money and agreed to sign the 
mortgage and to procure the wife's 
joinder.—Tomball First State Bank 
V. Tinkham, Tex.Civ.App., 195 S.W. 
880. 

Trustee’s authority under deed of 
trust 

A deed of trust by a wife who has 
not been joined by her husband is 
void as a source of authority to the 
trustee to sell the separate real prop¬ 
erty of the wife.—Bernard v. Jeffer¬ 
son County Inv. & Bldg. Ass'n, 95 S. 
W.2d 1307, 128 Tex. 97, affirming, Civ. 
App., 65 S.W.2d 503. 

97. Tex.—Ladonio-Dennis-Jones v. 

Hope Fertilizer Co., Civ.App., 40 
S.W.2d 956—Collins v. Austin, Civ. 
App., 32 S.W.2d 912, error refused— 
General Motors Acceptance Corpo¬ 
ration v. Merritt, Civ.App., 16 S.W 
2d 296. 

Renewal of mortgage 

The fact that the husband and wife 
have used furniture of the wife, 
which was her separate property, in 
a hotel business does not deprive 
the wife of the right to renew a 
mortgage previously given by her on 
such furniture.—Massachusetts Mut. 
Life Ins. Co. v. Stockyards Nat. Bank, 
Tex.Civ.App., 50 S.W.2d 425, error 
dismissed. 


98. Tex.—Collins v. Austin. Civ.App 
32 S.W. 2d 912, error refused. 

99. La.—Lorio v. Gladney, 86 So 
365, 147 La. 930. 

Wash.—Christiansen v. Department 
of Social Security, 131 P.2d 189, 15 
Wash.2d 465. 

31 C.J. p 138 note 59, p 131 note 21 
[f], [h]. 

Botal property is as a general rule 
not susceptible of hypothecation, and 
hence it should appear manifestly 
from the terms of the marriage con¬ 
tract that the right claimed for its 
exercise in a particular case was 
expressly reserved.—Belouguet v. 
Lanata, 13 La.Ann. 2—31 C.J. p 139 
note 68. 

1. Tex.—Jasper State Bank v. Bras¬ 
well, 111 S.W.2d 1079, 130 Tex. 549, 
115 A.L.R. 329, reversing, Civ.App., 
107 S.W.2d 681—City-Central Bank 
& Trust Co. V. Corder, Civ.App., 91 
S.W.2d 1126, error dismissed—Wil¬ 
son V. Kerley, Civ.App., 25 S.W.2d 
887. 

I Assignment of revenues 
I Where husband and wife assigned 
to holder of deed of trust, as addi¬ 
tional security for payment of notes, 
revenues derived from mortgaged 
realty, valid lien existed by virtue of 
assignment, irrespective of coverture 
of wife.—Simon v. State Mut. Life 
Assur. Co., Tex.Civ.App., 126 S.W.2d 
682, error refused. 

2. Idaho.—Stewart v. Weiser Lum¬ 
ber Co., 121 P. 775, 21 Idaho 340. 
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A married woman who is permanently separated 
from, or who has been abandoned by, her husband 
can mortgage or encumber her separate estate with¬ 
out the joinder of her husband and in such case 
the wife alone may encumber her separate property 
either directly or indirectly^ The wife's real prop¬ 
erty may be encumbered by acts of an agent acting 
under a power of attorney given by her after the 
husband’s abandonment of hcr.^ Under some stat¬ 
utory provisions the wife can apply to the court for 
permission to encumber her separate property, with¬ 
out the joinder of her husband, where the husband 
is insane, or has permanently abandoned the wife, 
or refuses to join in the encumbrance.® The pro¬ 
cedure for obtaining permission of the court is 
purely statutory and the statutes must be looked to 
for any rights and remedies thereunder."^ 

Encumbrance by husband. The husband cannot 
mortgage, pledge, or otherwise encumber the sep¬ 
arate property of the wife,® either personal^ or 
real;^® nor can he increase the burden of^^ or ex- 
tendi 2 an encumbrance in which she has joined. 
Where the husband without authority mortgages 
the property of the wife, the fact that he employs 
the proceeds to pay an indebtedness of the wife 
does not confer on the mortgagee any rights against 
the wife either personally or through her proper- 
ty.i® 


Ordinarily a mortgage of the wife’s separate per¬ 
sonal property by the husband without her consent 
is invalid, although the mortgagee is ignorant of 
the ownership of the property.^'* However, a trans¬ 
feree in good faith of a negotiable instrument who 
receives it before maturity as collateral from the 
husband without notice of the wife’s ownership ac¬ 
quires a good title.^® It seems that under appro¬ 
priate pleadings and findings one who has advanced 
money to the husband on an invalid mortgage giv¬ 
en by him on the separate propert}^ of the wife may 
have a recover}^ against the wife for so much of 
the money as the husband used to discharge anoth¬ 
er valid mortgage on the property.^® 

Fraud or duress. A mortgage of the wife's prop¬ 
erty for the benefit of her husband must be closely 
scrutinized and must be free from symptoms of 
fraud, coercion, or undue influence.^"^ An encum¬ 
brance executed by a married woman under duress 
and without the joinder of the husband is void as 
to the one who exercised such duress and also as to 
one who is merely the alter ego of such person 
but a mortgagee without notice will not be afifected 
by compulsion or undue influence on the part of the 
husband.^® Where no one has induced the wife 
to execute an encumbrance by fraud or other 
means, and she understands the instrument of en¬ 
cumbrance as executed, the fact that it varies from 


3 . U.S.—Cone v. Parish, D.C.Tex., 
32 F.Supp. 412, affirmed, C.C.A., 
Scott V. Cohen, 115 F.2d 704, certio¬ 
rari denied 61 S.Ct. 806, 312 U.S. 
703, 85 L.Ed. 1136, and affirmed, 
C.C.A., Maxwell v. Hunter, 116 F. 
2d 260. 

Tex.—Service Parts Co. v. Bizzell, 
Civ.App., 120 S.W.2d 919—Downs v. 
Farmers' Gram & Implement Co., 
Civ.App., 36 S.W.2d 292. 

31 C.J. p 138 note 60. 

4 . Tex.—^Wright v. Blackwood, 57 
Tex. 644. 

5. Tex.—Wright v. Blackwood, su¬ 
pra. 

Mechanic’s lien for repairs 
Where the husband has abandoned 
the wife, an agent acting under a 
power of attorney from the wife may 
render the property subject to a me¬ 
chanic’s lien for repairs to the prop¬ 
erty.—Wright V. Blackwood, supra. 

6. Tex.—Fairbanks v. Fairbanks, 
Civ.App., 30 S.W.2d 337. 

31 C.J. p 131 note 21 [g] (3). 
Necessity of judicial authorization 
(1) There is authority holding that 
the wife must apply to the court 
where the husband is insane, has 
abandoned her, or refuses to join.— 
Cromer v. Schafer, Tex.Civ.App., 250 
S.W. 444. 

<2) However, this decision has 
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been expressly disapproved and the 
rule held to be that the wife's right 
to apply to the court does not prevent 
her from encumbering her separate 
property without application to the 
court where the husband is insane 
or has abandoned her.—Ross v. Tide 
Water Oil Co., 145 S.W.2d 1089, 136 
Tex. 66, affirming Tide Water Oil Co. 
v. Ross, Civ.App., 123 S.W.2d 479. 

7. Tex.—Fairbanks v. Fairbanks, 
Civ.App., 30 S.W.2d 337. 

8. Idaho.—Blaine County Nat. Bank 
V. Timmerman, 245 P. 389, 42 Idaho 
338. 

Tex.—Rogers v. Hussion, Civ.App., 
273 S.W, 969. 

9. Tex.—Eastham v. Jones, Civ.App., 
236 S.W. 139. 

31 C.J. p 139 notes 61, 63. 

Notes 

Authority in the husband to man¬ 
age the wife’s separate estate does 
not authorize him to pledge notes 
constituting her separate property 
without her knowledge or consent.— 
Kempner v. Comer, 11 S.W. 194, 73 
Tex. 196. 

10. Tex.—Bank of Washington v. 
Moore, Com.App., 296 S.W. 868, af¬ 
firming, Civ.App., 290 S.W. 184— 
Rogers v. Hussion, Civ.App., 273 
S.W. 969. 

31 C.J. p 139 note 62. 
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Power of attorney 

The husband cannot encumber the- 
separate real property of the wife 
under a power of attorney executed 
by her alone.—Debes v. Texas Nat. 
Bank of Beaumont, Civ.App., 92 S.W. 
2d 476, modified on other grounds 
Texas Nat. Bank of Beaumont v.. 
Debes, 120 S.W.2d 794, 132 Tex. 207. 

11. Cal.—Belloc v. Davis, 38 Cal. 242. 

12. Tex.—Vanderwolk v. Matthaei, 
Civ.App.. 167 S.W. 304. 

31 C.J. p 139 note 65. 

13 . La.—Aiken v. Robinson, 27 So. 
134, 529, 52 La.Ann. 925. 

14 . Tex.—Eastham v. Jones, Civ. 
App., 236 S.W. 139. 

15 . Tex.—Texas Banking & Ins. Co. 
V. Turnley, 61 Tex. 365. 

31 C.J. p 142 note 39. 

16 . Cal.—Brown v. Rouse, 38 P. 507, 
104 Cal. 672. 

17. Tex.—Shelby v. Burtis, IS Tex. 
644—Hollis V. Francois, 5 Tex. 195, 
51 Am.D. 760. 

Validity of wife’s mortgage for debt 
of husband generally .see infra sub¬ 
division b (2) <b) of this section. 

18 . Tex.—Miller v. Skanes, Civ.App., 
253 S.W. 314. 

19. Cal.—Connecticut Life Ins. Co. 
V. McCormick, 45 Cal. 580. 
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a prior agreement between herself and husband is 
not material,20 

(2) Consideration 

(a) In general 

(b) Debt of husband or community 

(a) In General 

The wife's separate property may be encumbered to 

^ O'* the 

Joint obligation of herself and her husband. 

A married woman, other essentials prescribed by 
statute having been complied with, has the author¬ 
ity to mortgage or encumber her separate property 
to secure her own debt,2i or the joint obligation of 
herself and husband,22 or to secure the debt of a 
third person.23 She may encumber her separate es¬ 
tate notwithstanding the encumbrance is not for 
the benefit of her separate estate but to the detri- 
m-ent of it.24 A married woman who purchases 
property for the benefit of her separate estate can 
mortgage the property to secure payment of the 
purchase price.25 

(b) Debt of Husband or Community 

The wife can encumber her separate property for a 
debt of her husband or of the community, and by such 


41 C.J.S 


Wright, Civ. 


20. Tex.—Tinkham v, 

App., 163 S.W. 615. 

21. Tex.—Fort Worth State Bank v. 
Irving, Civ.App., 241 S.W. 277, re¬ 
versed on other grounds Irving v. 
Fort Worth State Bank, Com.App. 
256 S.W. 584. 


encumbrance the wife, or the property enrr,rv.K 
comes a surety for the debt and will be 
acts which operate to discharge a surety generally''^h’’' 
an extension of time to pay the principal deb^wn, 
operate as a discharge where the wife ha, wV 
right to object thereto. ® waived her 

A married woman can encumber her separate 
property to secure a debt of her husband26 nr nf 
the conimunity.27 So her mortgage may be to se 
cure debts to be contracted by the husband2S or for 

iwXtr?” ""i payment of his exist- 

mg debt - or to secure a preexisting debt of the 

husband but it cannot be sustained by an exist¬ 
ing debt of the husband alone where there is nn 
new consideration.3i The husband cannot pledae 

LiabilUy of wife as surety. According to some 
authorities, where the wife mortgages or hypothe¬ 
cates^ her separate property as security for her hus¬ 
band’s debt, her relation is that of a surety for her 
husband ;33 but more specifically it is held that 
where the wife mortgages, pledges, or hypothecates 
her separate property to secure a debt of her hus¬ 
band her property stands in the relation of surety 
for the debt,34 and she incurs no personal liabili- 
ty.35 In either case the wife, or her property, as 


error dismissed—Cardwell v. Shif- 
flet, Civ.App., 288 S.W. 525, re¬ 
versed on other grounds, Com.App., 
294 S.W. 519—Reynolds Mortg. Co. 

V. Smith, Civ.App., 280 S.W. 879— 
Rogers v. Bryan, Civ.App., 270 

W. 1066, 


S. 


& Implement Co., Civ.App., 36 SW 
2d 292. 

31. Cal. Chaffee v. Browne, 41 p 
1028, 109 Cal. 211. 

32. Tex.—Curington v. Parks, Civ 
App., 158 S.W.2d 839. 


31 C.J. p 140 note 88. 

Benefit of separate estate 
A mortgage given by the wife on 
her separate property for a debt con¬ 
tracted,in the interest of her separate 
estate is not void, although not signed 
by her husband.—Guaranty State 
Bank v. Franklin Fire Ins. Co. Civ 
App., 262 S.W. 769. error denied | 
Franklin Fire Ins. Co. v. Guaranty 
State Bank, 278 S.W. 1114, 114 Tex 
582. 

y 

22. Idaho.—Tipton v. Ellsworth, 109 
R. 134, IS Idaho 207. 

Tex.—Tygart v. Hulshizer, Civ.App 
234 S.W. 1116. 

23. Tex.—Kellett v. Trice, 66 S.W. 
51, 95 Tex. 160. 

24. Tex.—Burrous v. Roberts, Civ 
App., 16 S.W.2d 981. error refused! 

25. La.—Shevnin v. Grimmer. 119 So 
S94, 10 La.App. 393. 

31 C.J. p 140 note 88 [c]. 

26 . Okl. Collins v. Holland, 34 p. 

2d 587, 169 Okl. 10, stating Texas 
law. 

Tex. City-Central Bank & Trust Co. 

V. Corder, Civ.App., 9l S.W.2d 1126! | 


Wash.—Fidelity & Casualty Co. of 
New York v. Nichols, 214 P. 820 
124 Wash. 403. 

31 C.J. p 140 note 92. 

Absence of consideration moving' to 
wife 

A mortgage executed by a married 
woman to .secure her husband’s debt 
is valid and binding notwithstanding 
the absence of any consideration 
moving to her.—Couger v. Costello, 
Tex,Civ.App„ 10 S.W.2d 746. 

In Puerto Bico, Laws of Toro LXI 
void any surety given by a woman 
to secure the debts of her husband. 
—Igaravidez v. Rubert, 23 Puerto Ri¬ 
co 272. 

27. Tex.—Goldberg v. Zellner, Com. 
App., 235 S.W. 870, reversing Zell¬ 
ner V. Samuelson, Civ.App 220 S 
W. 587. 

31 C.J. p 140 note 89. 

28. Tex.—Klein v. Glass, 63 Tex. 37 
—McCormick v. Blum, 22 S.W. 1054 
1120, 4 Tex Civ.App. 9. 

29. Cal.—Smith v. Hernan, 180 P. 
640, 40 Cal.App. 217. 

Wash.—Knickerbocker Co. v. Haw¬ 
kins, 173 P. 628. 102 Wash. 582. 

30. Tex.—^Downs v. Farmers' Grain 


33. Cal.—Smith v. Hernan, 180 P. 
640, 40 Cal.App. 217. 

31 C.J. p 139 note 69. 

Right of wife to become surety for 
husband see supra § 521. 

34. Tex.—Red River Nat. Bank v. 
Ferguson,/ 206 S.W. 923, 109 Tex 
287—Adkins-Polk Co. v. Rhodes. 
Com.App., 24 S.W.2d 351, modify¬ 
ing, Civ.App., 13 S.W.2d 3S6—First 
Nat. Bank v. Arnold, Civ.App., 107 
S.W. 2d 737, reversed on other 
grounds 128 S.W.2d 1151, 133 Tex 
462—Borden v. Arnold, Civ.App., 94 
S.W.2d 216, error refused—Sanders 
V. Blakney, Civ.App., 294 S.W. 23S 
—Cardwell v. ShifHet, Civ.App., 288 
S.W. 525, reversed on other 
grounds, Com.App., 294 S.W. 519— 
Reynolds Mortg. Co. v. Smith, Civ. 
App., 280 S.W. 879—Butler Bros. v. 
Baker, Civ.App., 271 S.W. 272—Ro¬ 
gers V. Bryan, Civ.App., 270 S.W. 
1066—Hardin v. Palm, Civ.App., 253 
S.W. 948. 

35. Tex.—Reynolds Mortg. Co. v. 
Smith, Civ.App., 280 S.W. 879— 
Butler Bros. v. Baker, Civ.App., 271 
S.W. 272—Rogers v. Bryan, Civ. 
App., 270 S.W. 1066—Hardin v. 
Palm, Civ App., 253 S.W. 948. 

31 C.J. p 139 note 71. 
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the case may be, occupies the same status as that 
of any other surety,^6 and is released by such acts 
as would operate to discharge a surety generally,27 
such as a binding extension of the indebtedness 
without her consent,28 or a tender and refusal of 
the amount of the debt.29 An extension of the 
time for paying the indebtedness does not discharge 
the property of the wife from liability as surety 
where she consents to such extension or waives her 
right to object thereto,^® and such consent or waiv¬ 
er may be established by acts or agreement subse¬ 
quent to the extension^! or prior thereto,^2 ^s, for 
example, by a provision in the instrument evidenc¬ 
ing the debt that the time of payment may be ex¬ 
tended from time to time without notice,'*2 or by a 
provision that no extension of time of payment 
shall operate to relieve the parties of liability, and 
that the wife’s separate property shall be security 
for any renewals or extensions of the indebted¬ 
ness.^^ An extension to the husband of the time 
for paying a debt will not discharge from liability 


property of the wife encumbered as security there¬ 
for where, and to the extent that, the consideration 
received was applied to the benefit of the wife’s 
separate property.^® 

In Louisiana the former statutory restriction on 
the power of a married woman to mortgage her 
property for her husband’s debts has been abrogat¬ 
ed and capacity' conferred on married women to hy¬ 
pothecate their property by way of security or oth¬ 
erwise, for the benefit of their husbands or of the 
community.'^® Prior to the removal of this restric¬ 
tion the wife could not mortgage or pledge her 
separate property for a debt of her husband or of 
the community,"^ 7 ^or could she authorize her hus¬ 
band to do so.'^^ xhe court would look through all 
disguises by which the property of the wife was 
attempted to be sacrificed for the debts of her hus¬ 
band in violation of this prohibition but only 
transactions which in fact constituted a mortgage 
or hypothecation of the wife’s property for a debt 
of the husband or of the community were forbid- 


36. Cal.—Alexander v. Bosworth, 147 
P. 607, 26 Cal.App. 589. 

Tex.—First Nat. Bank v. Arnold, Civ. 
App., 107 S.W.2d 737, reversed on 
other grounds 128 S.W.2d 1151, 133 
Tex. 462—Debes v. Texas Nat. Bank 
of Beaumont, Civ.App., 92 S.W.2d 
476, modified on other grounds Tex¬ 
as Nat. Bank of Beaumont v. De¬ 
bes. 120 S.W.2d 794, 132 Tex. 207. 

Besort to other property first 

(1) Where a husband and wife ex¬ 
ecute a deed of trust on community 
property, and also separate property 
of the wife, to secure a debt of th3 
husband, she is entitled to have the 
community property first exhausted 
to pay the debt before resort is had 
to her separate property.—Schneider 
V. Sellers, 61 S.W. 541, 25 Tex.Civ. 
App. 226—31 C.J. p 145 note 11. 

(2) Right to have community prop¬ 
erty first resorted to in execution of 
judgment see infra § 552. 

37. Tex.—^Adkins-Polk Co. v. Rhodes, 
Com.App., 24 S.W.2d 351, modify¬ 
ing, Civ.App., 13 S.W.2d 386. 

31 C.J. p 139 note 72. 

Cancellation of note 
Although a note, for which the 
wife’s property was surety, was 
stamped “canceled,” and a renewal 
note was given by the husband alone, 
the wife's property was not thereby 
released from liability where it was 
expressly agreed that the renewal 
note was not given in extinguishment 
of the original debt, the transaction 
amounting in such case to a cancella¬ 
tion of only the original note, and 
not the debt.—Texas Nat. Bank of 
Beaumont v. Debes, 120 S.W.2d 794, 
132 Tex. 207, modifying Debes v. Tex- | 


as Nat. Bank of Beaumont, Civ.App., 
92 S.W.2d 476. 

38. Tex.—Borden v. Arnold, Civ. 
App., 94 S.W.2d 216, error refused. 

31 C.J. p 139 note 73. 

Absence of prejudice to wife 
A binding extension agreement 
without the consent of the wife dis¬ 
charges the lien on her property if 
the lienor had knowledge of the fact 
that the property was the separate 
property of the wife; and the fact 
that the wife was not really preju¬ 
diced by the extension does not mat¬ 
ter.—^Adkins-Polk Co. v. Rhodes, Tex. 
Com.App., 24 S.W.2d 351, modifying, 
Civ.App., 13 S.W.2d 386. 

39. Tex,—Sanders v. Blakney, Civ. 
App., 294 S.W. 238. 

40 . Tex.—Texas Nat. Bank of Beau¬ 
mont V. Debes, 120 S.W.2d 794, 132 
Tex. 207, modifying Debes v. Texas 
Nat, Bank of Beaumont, Civ.App., 
92 S.W.2d 476—Borden v. Arnold, 
Civ.App., 94 S.W.2d 216, error re¬ 
fused. 

41 . Tex.—Borden v. Arnold, Civ. 
App., 94 S.W.2d 216, error refused. 

42 . Tex.—Texas Nat. Bank of Beau¬ 
mont V. Debes, 120 S.W.2d 794, 132 
Tex. 207, modifying Debes v. Texas 
Nat. Bank of Beaumont, Civ.App., 
92 S.W.2d 476—^Borden v. Arnold, 
Civ.App., 94 S.W.2d 216, error re¬ 
fused. 

43. Tex.—Borden v. Arnold, supra. 

31 C.J. p 139 note 73 [b], 

44 . Tex. — Texas Nat. Bank of Beau¬ 
mont v. Debes, 120 S.W.2d 794, 132 
Tex. 207, modifying Debes v. Tex¬ 
as Nat. Bank of Beaumont, Civ. 
App., 92 S.W.2d 476. 

1171 


45 . Tex.—Tinkham v. Wright, Civ. 
App., 163 S.W. 615. 

31 C.J. p 139 note 74. 

46. La.—Shell Petroleum Corpora¬ 
tion V. Calcasieu Real Estate & Oil 
Co., 170 So. 785, 185 La. 751—Poliz- 
zotto V. Hart, 146 So. 151, 176 La. 
564. 

47 . La.—May weather v. Long, 129 
So. 151, 170 La. 747—Lorio v. Glad¬ 
ney, 97 So. 16, 153 La. 993—Cook 
V. Crow, App., 194 So. 455—Tuttle 
V. Gillespie, 120 So. 659, 10 La.App. 
332. 

31 C.J. p 140 notes 97, 98. 

Mortgagee’s knowledge of fapcts 
Where the wife mortgaged her sep¬ 
arate property to secure a debt owing 
by her husband at that time, plus ad¬ 
vances to be made to him thereafter, 
and the mortgagee knew the facts, 
the mortgagee did not enjoy the 
rights of an innocent holder of a 
mortgage note and the act of mort¬ 
gage was null and void.—Schroeder 
V. Central Lumber Co., 114 So. 81, 
164 La. 417. 

Removal of property and foreclosure 
in another state 

Where wife's pledge of property to 
secure husband's obligations was 
made in Louisiana, the pledgee could 
not, by carrying the property into 
another state and foreclosing the 
pledge there, defeat the operation of 
the Louisiana law nullifying a wife's 
pledge to secure her husband's debt. 
—Lorio v. Gladney, 97 So. 16, 153 La. 
993. 

48 . Ala.—^Union Nat. Bank v. Hart¬ 
well, 4 So. 156, 84 Ala. 379, app'y- 
ing Louisiana law. 

49. La—Schroeder v. Central Lum¬ 
ber Co., 114 So. 81, 164 La 417. 



§ 537 


HUSBAND AND WIFE 


den.5<> Tlfe wife could make a bona fide contract 
concerning her paraphernal estate, in the shape of 
a loan and mortgage, and give to her husband the 
money so received.®^ The husband could not mort¬ 
gage or pledge the separate property of the wife to 
secure his own debt.52 

Although, as has been noted, the wife could not, 
under the former statutes, mortgage or pledge her 
property for the debts of her husband or the com¬ 
munity, nevertheless where, in accordance with stat¬ 
ute and after judicial examination as to the objects 
for which the money was to be borrowed, she had 
been given a certificate authorizing her to act, a 
mortgagee was protected by such certificate and 


C.J.S. 


It was immatenal that the mortgage note bore , 
prior date, if it in fact preceded the execution o 
the mortgage and was a part of the same transar- 
tion and covered by the authorization.®# The 
tificate of the judge did not necessarily and con 
clusively bind the wife,6i although where the wife 
misstated or suppressed the actual facts of the cas 
on her private examination she could not later 
avail herself of the actual facts to the injury of 
those who acted in reliance on her conduct.®/ 

(3) Execution and Effect 

(a) Form and execution 

(b) Construction and effect 


was not compelled to see to the actual application 
of the funds secured and this rule was applica¬ 
ble to the holder of a mortgage note who acquired 
it in good faith for value before maturity and with 
no information as to the actual use to be made of 
the money furnished by him.®^ The statute pro- 
t iding for judicial authorization was intended to 
protect the wife and the public.®® The remedy 
thus provided was held to be cumulative rather 
than exclusive,®® and did not abrogate other pro¬ 
visions allowing the wife to mortgage her separate 
property for her own purposes with the authoriza¬ 
tion of the husband.®'*' A certificate granted with¬ 
out the private examination of the wife as re¬ 
quired by statute was of no effect.®® While the 
authorization must have preceded the mortgage,®# 


(a) form and Execution 

Statutory requirements as to the mode of encumber, 
ing, or modifying an encumbrance on, the wife’s seoarat. 

property must be pursued. Under some statutes a writinu 
IS required. wrumg 


Statutory requirements as to the mode in which 
the wife’s separate property shall be encumbered 
must be pursued ;63 and statutory restrictions as to 
the encumbrance of the wife’s paraphernal propertj' 
for ±e individual indebtedness of her husband are 
applicable notwithstanding the form of a sale is 
resorted to.®^ Under some statutes a mortgage or 
pledp of the wife’s separate property must be in 
writing signed by both husband and wife.®® The 
wife cannot encumber her separate estate by simply 
contracting a debt.®® A modification or extension 


50. La.—Polizzotto v. Hart, 146 So. 
151, 176 La. 564—Brown v. Willow- 
brook Brick & Tile Co., 104 So. 712 
158 La. 777. 

Transactions held not prohibited 
(D A lease by the wife of lan<T 
constituting' her separate properly to 
a corporation in which her husband 
held stock did not constitute a hy¬ 
pothecation of her separate property 
for a debt of her husband or of the 
community where the stock of the 
husband had been given to him as 
promoter’s stock, as against the con¬ 
tention that the husband had sub¬ 
scribed for stock in the corporation, 
had become indebted to the corpora¬ 
tion for the amount of his subscrip¬ 
tion, and that the lease given by the 
wife was a hypothecation of the land 
for the husband's debt or for a com¬ 
munity debt.—Brown v. Willowbrook 
Brick & Tile Co., supra. 

(2) The restriction on the right of 
a married woman to mortgage her 
property for the debts of her husband 
was not violated by a mortgage given 
by a wife on property received by her 
from him prior to the marriage by 
way of donation and under circum¬ 
stances rendering her and the prop¬ 
erty liable for the husband’s debts; 


by accepting the donation which di¬ 
vested the prospective husband of all 
his property the debts of the donor 
became her debts.—Polizzotto v. Hart, 
146 So. 151, 176 La. 564. 

51. La.—Coco V. Bordelon, 96 So. 
541, 153 La. 711. 

52. La.—Compton v. Sandford, 28 
La.Ann. 237, 

8 C.J. p 1151 note 28. 

53. La.—Saufley v. Joubert, 25 So. 
934, 51 La.Ann. 1048. 

31 C.J. p 140 note 6. 

Court’s consent conclusive of benefit 
to wife’s estate 

The consent of the court when giv¬ 
en was conclusive proof that the con¬ 
sideration received was for the bene¬ 
fit of the wife’s separate estate, and 
differed in this respect from the con¬ 
sent of the husband which cast on 
the lender the burden of proving that 
the wife’s separate estate was bene¬ 
fited.—Acker V. Bourgeois, 5 La.A 
Orleans, 270. 

54. La.—Josephson v. Powers. 48 So 
564, 123 La. 5. 

55. La.—Kohlman v. Cochrane, 48 
, So. 914, 123 La. 219. 

56. La.—Seckinger v. Cheneville, 51 
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So. 197, 125 La. 278—Kohlman v. 
Cochrane, 48 So. 914, 123 La. 219. 

57 . La.—Knight v. Mentz, 23 La.Ann. 
537. 

58 . La.—Terry v. Gilkeson, 24 So. 
128, 50 La.Ann. 1040. 

59. La.—Falconer v. Stapleton, 24 
La.Ann. 89. 

31 C.J. p 141 note 12. 

60. La.—^Brooks v. Stewart, 26 La 
Ann. 714. 

61 . La.—Berwick v. Prere, 21 So. 
692, 49 La.Ann. 201. 

31 C.J. p 141 note 14. 

62. La.—Kohlman v. Cochrane, 48 
So. 914, 123 La. 219—Clark v. Whit¬ 
aker, 41 So. 580, 117 La. 298. 

30 C.J. p 773 note 43. 

63. La.—^Nugent v. Stark, 30 La.Ann. 
492. 

31 C.J. p 141 note 18. 

Necessity of acknowledgment see Ac¬ 
knowledgments § 14. 

64 . La.—Terry v. Gilkeson, 24 So. 
128, 50 La.Ann. 1040. 

65 . Idaho.—Bates v. Capital State 
Bank, 121 P. 561, 21 Idaho 141. 

31 C.J. p 141 notes 20. 22. 

66. Cal.—Maclay v. Love, 25 Cal. 
367, 85 Am.D. 133, overruling so 
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of a mortgage on the separate estate of a married 
^^^oman must be acknowledged and certified as re¬ 
quired by statute.67 

(b) Construction and Effect 

Instruments encumbering the separate property of a 
married woman are construed and given effect in ac¬ 
cordance with the rules governing the construction and 
effect of instruments of encumbrance generally, as, for 
example, in determining the debts secured, and whether 
the transaction in fact constituted a mortgage or an out¬ 
right transfer. 

Where an instrument encumbering the wife’s 
separate property is executed at the same time as 
other instruments, and as part of the same trans¬ 
action, all the instruments are to be construed to¬ 
gether as one instrument.^^ A sale and resale on 
the same day may be shown to be a mortgage,S9 
but such result cannot be based on the wife’s in¬ 
tent alone, particularly when the sale is acquiesced 
in for a long period of time.'^9 ^n action by a 
wife to have a deed, absolute on its face, declared 
a mortgage on her separate estate, the question 
whether the grantee in the deed had notice of the 
fact that the land was her separate property is im¬ 
material, if the transaction was in fact a mort- 
gage.'i’i Where an instrument of encumbrance ex¬ 
pressly provides that the property is to stand as se¬ 
curity for any obligation of the husband, whether 
incurred prior to, or subsequent to, the date of such 
instrument, the property will be liable as security 
not only for a debt of the husband evidenced by a 
note executed contemporaneously with the instru¬ 
ment of encumbrance, but also for other debts of 

the husband.'^^ 

The mere fact that the wife signs a mortgage with 
her husband does not warrant a judgment for the 
mortgage debt against her separate estate, where 
she has not signed the note evidencing the debtJ^ 
The wife’s title is not conveyed when she is not 
a party to the mortgage,even though she subse¬ 
quently signs and acknowledges the instrument.^® 
The fact that money borrowed by the husband and 
wife on the security of the wife’s separate prop¬ 


erty is employed in discharging encumbrances on 
community property does not entitle the wife to be 
subrogated to the rights of such encumbrancers.*^® 
A third person who pays off a mortgage on the sep¬ 
arate estate of the wife on his owm account and 
for his own benefit, and not at the request of the 
wife, cannot obtain reimbursement from the wife 
for his voluntary act in paying off the mortgage.*^*^ 
One whose rights arise under a contract with a 
married w’oman, and who is not a creditor of the 
community, is without any interest to champion the 
rights of the community in attempting to cancel the 
wife’s mortgage to another, since, if she could not 
validly contract with the mortgagee, neither could 
she validly contract \vith the person asserting the 
community rights.*^® 

(4) Estoppel or Ratification 

(a) Estoppel 

(b) Ratification 

(a) Estoppel 

A married woman may be estopped, as for example 
by acts amounting to legal fraud, to deny the validity of 
an encumbrance on her separate property; but the usual 
elements of estoppel, must be present. 

A married woman’s conduct or statements may 
be such as to estop her from denying the validity 
of an encumbrance on her separate property.*^9 s^e 
wdll be estopped to deny the validity of a deed of 
trust, executed by her without compliance with stat¬ 
utory requirements, if she has been guilty of legal 
fraud, although committed innocently or mistaken¬ 
ly, and has led another to rely on her acts to his 
damage.®® Concealment of her marital status, and 
false documentary recitals that she is feme sole, 
relied on by the lender, will furnish the basis of an 
estoppel against her,®^ Where a married woman 
signs deeds of trust, authorizing payment by the 
grantee of encumbrances on her land, and there¬ 
after receives the benefits of such payment, she is 
estopped to say that she did not, in writing, author¬ 
ize the payment of the encumbrances.®^ 


far as in conflict Miller v. Newton, 
23 Cal. 554. 

31 C.J. p 141 note 19. 

67. Cal.—Belloc v. Davis, 38 Cal. 242. 

31 C.J. p 141 note 23. 

68 . Tex.—Borden v. Arnold, Civ. 
App., 94 S.W.2d 216, error refused. 

69. La.—Seckingrer v. Cheneville, 51 
So. 197, 125 La. 278—Terry v, Gil- 
keson, 24 So. 128, 50 La-Ann. 1040. 

70. La.—Caldwell v. Trezevant, 35 
So. 619, ni La. 410. 

31 C.J. p 142 note 35. 

71. Tex.—Feist v. Boothe, Civ.App., 
27 S.W. 33. 


72. Tex.—Texas Nat. Bank of Beau¬ 
mont V. Debes, 120 S.'W.26, 794, 132 
Tex. 207, modifying Debes v. Texas 
Nat. Bank of Beaumont, Civ.App., 
92 S.W.2d 476. 

73. Wash.—Smith v. Fisher, 168 P. 
975, 99 Wash. 102. 

74. Tex.—Chalk v. Daggett, Civ.App., 
204 S.W. 1057. 

75. Tex.—Chalk v. Daggett, supra. 

76. Tex.—Canfield v. Moore, 41 S.W. 
718, 16 Tex.Civ.App. 472. 

31 C.J. P 139 note 79. 

77. Cal.—Fitzgerald v. Terminal De¬ 
velopment Co., 53 P.2d 177, 11 CaL 
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App.2d 126, hearing denied 55 P.2d 
194, 11 Cal.App.2d 126. 

78 . La.—Shevnin v. Grimmer, 119 
So. 894, 10 La.App. 393. 

79. Tex.—Barnes v. Archer, Civ.App., 
77 S.W.2d 883. 

30 C.J. p 773 note 43. 

80. Tex.—Barnes v. Archer, supra. 

81. Tex.—Barnes v. Archer, supra. 

82. Cal.—Continental Bldg. & Loan 
Assoc. V. Wilson, 78 P. 254, 144 Cal. 
776. 

31 C.J. p 135 note 76. 
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Conduct or statements of the wife do not estop 
her from denying the validity of a mortgage exe¬ 
cuted on her separate property where the mortga¬ 
gee has not relied thereon to his injury. Thus, the 
wife is not estopped by her failure to assert title to 
the property following the husband’s attempt to 
mortgage it or by a statement made by her to the 
assessor after the date of the mortgage, since the 
mortgagee could not have relied on such conduct or 
statement. The wife is not estopped to deny the 
validity of a mortgage on her separate property ex¬ 
ecuted by her husband, by statements made by her 
in a previous mortgage on the property, where it 
does not appear that in making the statements she 
intended the subsequent mortgagee to act there- 
on.^3 The declaration of a married woman that 
she is feme sole does not estop her from attacking 
the validity of a deed of trust which is not execut¬ 
ed by her and her husband as required by statute 
where the lender is chargeable with notice of her 
marital status,^^ and in this connection occupancy 
of the premises by the husband and wife puts the 
lender on notice.^5 Where a mortgage is executed 
by the husband as agent of the wife under an in¬ 
valid power of attorney, the wife is not estopped to 
assert its invalidity as against the mortgagee, there 
being no authority.^® Where the wife is joined by 
her husband in the execution of a mortgage of her 
separate property, she is not estopped from assert¬ 
ing its invalidity by the fact that her husband rep¬ 
resented that she would execute it.^'^ A statement 
in a mortgage on the wife’s paraphernal property 
executed by the wife that the advances were for 
her benefit does not estop her from showing the 
contrary. 

Where a junior mortgagee of personal property 
of the wife has notice that a senior mortgage exists 
and there are no special equities in his favor, his 
mortgage being to secure a pre-existing debt, he 
is estopped from questioning the validity of the 
senior mortgage.^s 


(b) Ratification 


' * " ww wiiwuiiiurdnC6 of Ka 

property, and whether or not her acts constitute JZ 
ratification depends on ail the facts and circumstances 


A mortgage of the wife’s separate property made 
by the husband without her authority cannot be 
ratified by her without knowledge of her rights 90 
and whether or not particular acts of the wife are 
sufficient to constitute a ratification by her of an 
invalid pledge of her separate property depends on 
all the facts and circumstances.si Where a loan 
has been made on an invalid mortgage, the loan 
cannot be held to have been ratified through the ac¬ 
quiescence of the wife in interest payments on the 
note and mortgage in the belief that the mortgage 
is binding.92 Where an encumbrance of the wife’s 
property is void as prohibited by statute, as where 
it is to secure the husband’s debt in violation of 
statute, ratification by the wife after termination of 
the marriage relation must be based on a new con¬ 
sideration.*® 


c. Lease 

Under some statutes the Joinder of both the husband 
and wife is necessary for a lease of the wife’s separate 
real property for more than a year. The husband cannot 
permit subletting under a lease requiring the consent 
of the wife. 

Under a statute requiring the joinder of both 
husband and wife in a conveyance of the separate 
real property of the wife, the joinder of both spous¬ 
es has been held required for a lease of more than 
a year of the wife’s realty.^^ A lessee of the wife’s 
separate property cannot claim that notice of for¬ 
feiture of the lease is insufficient because not signed 
by the husband, particularly where the lease con¬ 
tains a provision in which it is admitted that the 
husband has no interest in the property and that 
he is signing the lease merely as the husband of the 
lessor.95 Where a wife leases her real estate, with 
a condition that it shall not be sublet without her 


83 . Cal.—Chowchilla Nat. Bank v. 
Nilmeier, 256 P. 298, 83 Cal.App. 18. 

84 . Tex.—Bernard v. Jefferson Coun¬ 
ty Inv. & Bldg. Ass’n, Civ.App., 65 
S.W.2d 503, affirmed 95 S.W.2d 1307, 
128 Tex. 97. 

85. Tex.—Bernard v. Jefferson Coun¬ 
ty Inv. & Bldg. Ass'n, supra. 

86 . Cal.—Brown v. Rouse, 38 P. 507, 
104 Cal. 672. 

87 . Tex.—Tomball First State Bank 
V. Tinkham, Civ.App., 195 S.W. 880. 

88 . La.—Patterson v. Fraser, 5 La. 
Ann. 586—Erwin v. McCalop, 5 La. 
Ann. 173. 


189. Idaho.—Gooding Milling & Ele¬ 
vator Co. V. Lincoln County State 
I Bank, 126 P. 772, 22 Idaho 468. 

90 . Cal.—Brown v. Rouse, 38 P. 507, 
104 Cal. 672. 

91. Batification held not shown 
Where the husband attempted to 

pledge separate property of the wife 
and stored the property with a stor¬ 
age company in the name of the 
pledgee, the fact that the wife ad¬ 
vanced a small sum to the husband 
to pay the storage company to pre¬ 
vent a sale of the property did not 
necessarily constitute a ratification, 
by the wife of the husband's attempt- J 
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ed pledge.—Curington v. Parks, Tex. 

Civ.App., 158 S.W.2d 839. 

92. Cal.—Brown v. Rouse, 38 P. 507, 
104 Cal. 672. 

93. Ala.—Union Nat. Bank v. Hart¬ 
well, 4 So. 156, 84 Ala. 379, consid¬ 
ering Louisiana statute. 

94. Tex.—Scott V. Robertson, Civ. 
App., 165 S.W.2d 467, reversed on 
other grounds Robertson v. Scott, 
Sup., 172 S.W.2d 478. 

31 C.J. p 133 note 39, p 142 note 52 
[a]. 

95. Cal.—Inman v. Schecher, 260 P. 
605, 86 Cal.App. 193. 
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written consent, the consent of her husband is not 
sufScient to justify a subletting.96 

I 538. Property Partly Community and Part¬ 
ly Separate 

The conveyance or encumbrance of property which is 
partly community and partly the wife's separate property 
is governed, so far as concerns the interest of the com¬ 
munity, by the rules governing community property, and 
as to the separate interest in the property, by the rules 
governing the conveyance or encumbrance of separate 
property. 

A statute requiring the joinder of the husband 
in a conveyance of the wife’s separate property 
applies to property which is partly separate and 
partly community property.^^ Where property be¬ 
longs partly to the community and partly to the 


§ 538 

wife, intending purchasers or encumbrancers are 
bound to take notice of the wife’s separate inter¬ 
est, and they cannot accept a transfer of the prop¬ 
erty and then plead ignorance of the wife’s rights.®^ 
Where the husband is authorized by statute to alien¬ 
ate or encumber community property without the 
joinder of the wife, a mortgage by him on property 
which is partly community and partly the separate 
estate of the wife creates a lien on the community 
portion,99 and a conveyance of such property by 
him will pass only the community property, the 
grantee thereby becoming a tenant in common with 
the wife.^ A wife who mortgages property which 
is both her separate property and community prop¬ 
erty cannot object to a foreclosure decree directing 
the sale of the whole tract.^ 


96. La.—^Wolls V. Collins, 18 La.Ann. 
470. 

31 C.J. P 133 note 63. 

97 , Cal.—Jackson v. Torrence, 23 P. 
695. 83 Cal. 521. 


Tex.—Collett v. Harris, Civ.App., 229 
S.W. 885. 

98. Cal.—Jackson v. Torrence, 23 P. 
695, 83 Cal. 521. 

99. Idaho.—^Northwestern & P. Hy- 


potheek Bank v. Rauch, 61 P. 516, 
7 Idaho 152. 

1 . Cal.—Ewald v. Corbett, 32 Cal. 
493. 

2 . Cal.—Loring v. Stuart, 21 P. 651, 
79 Cal. 200. 


See Vol. 42 for §§ 539 to End 
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Abandonment, 

Difficulty, self-defense, instructions as to, § 3S1 
Intent to commit felony, justifiable homicide by 
way of prevention, § 101 

Intent to kill, assault with intent to murder, § 
79, p. 943. 

Provocation, self-defense in case of, § 121 
Self-defense, original difficulty abandoned, § 
133 

Abbreviations, indictment or information, variance, § 
179 

Ability to kill, 

Assault with intent to murder as requiring, § 76 
Evidence, admissibility, § 214 
Self-defense, demonstration coupled with, § 126, p. 
1010 

Abortion, 

Accessory before the fact, admissibility of evi¬ 
dence as to, § 216 
Burden of proof, exceptions, § 197 
Cause of death. 

Evidence as to, § 257, p. 1202 
Instructions as to, § 363, n. 68 
Circumstantial evidence, sufficiency, § 323 
Declarations of deceased, admissibility, § 243, p. 

1180, n. 83 
Dying declarations. 

Admissibility, § 292 
Corroboration, § 306 
Res gestae, § 298, p. 1273, n. 41 
Evidence, sufficiency, § 323 
First degree manslaughter, § 65 
Harmless error, instructions with respect to, § 
427, p. 292 

Indictment or information, § 149 

Allegations as to death, § 154, n. 61 
Instruments used, instructions as to, § 362, n. 44 
Intent, 

Evidence as to, § 323 
Instructions as to, § 356, p. 126, n. 55 
Involuntary manslaughter, § 59 
Justifiable or excusable homicide in respect , of, f 
98 

Manslaughter, § 58, p. 899 ; §§ 59, 66 
Murder, § 21, p. 809 ; § 35, pp. 892, 894 
Second degree manslaughter, § 66 
Second degree murder, § 35, p. 892 
Intent, § 35, p. 894. 

Verdict, manslaughter following, § 401, p. 244 
Abstract instructions. 

Cause of death, § 363 

Exercise of authority or duty, killing in, § 373, p. 
161 

Insanity, defense of, § 369, p. 152 
Passion and provocation, § 371, p. 157 
Abusive language. 

Assault with intent to murder, provocation, § 87 
Justifiable homicide, provocation, § 98 
410.J.S* 


Abusive language—Continued, 

Self-defense, provocation precluding, § 119, p. 
990 

Acceleration of death, responsibility for homicide at¬ 
taching, % 11, p. 855 
Accessories, 

Bystander failing to interfere as, § 322, p. 43 

Defined, § 7 

Evidence, 

Admissibility, § 216 
Participation, § 322, pp. 41-44 
Indictment or information, charging as, § 146 
Instructions as to, § 388, pp. 196-200 
Jury question, § 351, 

Punishment, § 433, p. 315 
Verdict, finding as to, § 402 
Accessories after the fact, § 10 

Character, competency of evidence as to, § 223 
Doubt of guilt as, § 323, p. 43 
Justifiable killing, admissibility of evidence, § 
267 

Principals, conviction as, § 181 
Accessories before the fact, 

Assault with intent to murder, § 96 
Concealment, § 9, p. 840 

Consummation of killing, necessity of, § 9, p. 837 
Conviction of perpetrator, necessity of, § 9, p. 
839 

Defined, § 9, p. 836 

Doubt of guilt as, § 322, p. 43 

Evidence, admissibility, § 216 

Identification of perpetrator, § 9, p. 839 

Intent, § 9, p. 842 

Knowledge, § 9, p. 820 

Malice, § 9, p. 843 

Manslaughter, § 9, p. 839 

Operative effect of assistance, § 9, p. 842 

Participation, § 9, p. 839 

Premeditation, § 9, p. 843 

Presence, § 9, p. 837 

Principals, conviction as, § 181 

Punishment, § 433, p. 316 

Responsibility of actual perpetrator as affecting 
liability, § 9, p. 838 
Second degree murder, § 9, p. 839 
Self-defense, actual perpetrator acting in, § 9, p. 
838 

Third and lesser degrees of murder, § 9, p. 839 
Time of participation, § 9, p. 842 
Accidental killing. Unintentional killing, geperally, 
post 

Accomplices, 

Corpus delicti, establishment by testimony of, | 
312, p. 20 

Corroboration, necessity, § 319, p. 35 
First degree murder, killing by, § 32 
Jury question, § 351 

Participation of accused, testimony of as suffi¬ 
cient, § 319, p. 35 
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Accomplices—Continued, 

Punishment, § 433, p. 315 
Accused, 

Character, post 

Commission of act, evidence as to, §§ 213-219, pp. 
1122-1133 

Coroner’s inquest, admissibility of testimony at, § 
308 

Declarations, post 

Difficulties with third persons, admissibility of 
evidence on question of malice, § 209 
Identification, post 
Intent, generally, post 

Participation in act, evidence as to, §§ 213-220, 
pp. 1122-1133; §319, p. 34 
Physical condition of, admissibility of evidence, § 
224; § 248, p. 1190 
Presence of accused, generally, post 
Threats, post 

Verdict, naming in, § 401, p. 244 
Warning to victim, admissibility, § 243, p. 1179, n. 
68 

Acquiescence, participation by, § 9, p. 841 
Acquittal, 

Aiders and abettors, self-defense, instructions as 
to, § 388, p. 198 

<^nnse of d'^Rth. instructions as to, § 363 
Degree of crime, instruction respecting as affect¬ 
ed by former acquittal, § 389, p. 205 
First degree murder, doubt as to, § 328, p. 66 
Higher degree of offense, instructions respecting, 

§ 389, p. 205 

Instmctions to acquit, § 39$ 

Intoxication as justifying, § 5, p. 830 
Justifiable or excusable homicide, § 99 
Evidence requiring, § 326, p. 52 
Manslaughter, evidence warranting, § 329, p, 
80 

Paranoiac, instructions as to, § 369, p. 152 
Self-defense, 

Accidental killing in, § 112, p. 981 
Homicide committed in, § 114 
Third nerson, admissibility of evidence as to, § 
218 

Verdict, lesser offenses, § 407 
Act causing death, indictment or information as re¬ 
quired to set out, §§ 146-151, pp. 1035-1047 
Admissions, 

Corpus delicti, establishment by, § 312, p. 20 
Dying declarations, admissibility where killing 
admitted, § 287 
Express malice, § 16 
Participation, showing by, § 319, p. 34 
Third persons, admissibility of evidence as to 5 
220 

Adultery, 

Instructions as to killing by husband discovering, 

§ 385, p. 190 

Involuntary manslaughter, homicide by one en- 
pged in, § 59, n. 96 

Justifiable homicide on ground of, § 98; § 108, p. 
971 

Killing of spouse or paramour detected in act of 
§ 49 

Instructions as to, § 385, p. 190 
Motive, admissibility of evidence on question of 
§ 230 

Proof of under plea of insanity, § 175, n. 65 


Adultery—Continued, 

Self-defense, provocation by act of, § 119 n on 
Advice of counsel, flight, showing to explain §251 
Affirmance, appeal, rules governing, § 430 
Affirmative defense. 

Burden of proof, §§ 193, 197 
Self-defense, § 114 
Affray, 


Involuntary manslaughter as result of homleM. 
while engaged in, § 58 

Justifiable homicide in suppression of § 103 
Physical condition of parties where death can<!Prt 
in, evidence as to, § 224 


Age, victim, admissibility of evidence on qnestinii nf 
physical condition, § 224 

Aggravated assault, instructions as to, § 396, p. 23i 
Prosecution for assault with intent to kill, § 390 


Aggravation, voluntary intoxication, § 5, p. 831 
Aggression, 

Justifiable or excusable homicide, defense of at, 
other, § 108, p. 969 
Self-defense, post 
Aiders and abetters. 

See, also. 

Accessories after the fact, generally, ante 
Accessories before the fact, generaUy 
ante ’ 

Assault with intent to murder, § 96 

Instructions as to, § 396, p. 230, n. 22 
Burden of proof, § 186, n. 29 
Evidence, § 322, p. 41 

Harmless error, instructions as to, § 427, p. 301 
Husband and wife, § 9, p. 838, n. 7 
Indictment or information, charging as, § 146 
Instructions excluding or ignoring, § 380, p. 196 
Intent, § 9, p. 842 

Intoxication, excuse of, § 5, p. 832 

Jury question, § 351 

Manslaughter, § 9, p. 839 

Presence at scene, evidence, § 322, p. 42 

Principal, 

Conviction as, § 181 
Liability as, § 7; § 9, p. 836 
Self-defense, instructions as to, § 378, p. 172, n. 
84; § 388, p. 198 

Alias, indictment or information, use of word in, | 
145 


Alibi, 

Evidence of, sufficiency, § 319, p. 34 
Jury questions, § 353 

Second degree murder, instruction on defense of 
as properly omitted, § 393 


Alien enemies, subject of, § 2 
Ambiguity, 

Instructions to jury. 

Manslaughter, § 395, p. 221 
Self-defense, § 377 
Verdict, § 401, p. 243 
Anger, 

Assault with intent to murder, malice Including, 
§ 78 

Excusable homicide, killing in, § 98 
Frenzy produced by, defense of, § 4, p. 829 
Malice as including, §§ 14, 78 
Manslaughter, passion created by, § 42 
Self-defense, killing in spirit of, § 126, p. 1003 
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Angle of shot, nonexpert testimony as to, § 248, p. 
1192 

Animal tracks, admissibility of evidence as to on ques¬ 
tion of identity, § 215, p. 1125 
Animus toward deceased, evidence, admissibility, § 
240, p. 1172 

Anonymous letter, threats by, admissibility, § 236 
Antecedent circumstances, evidence, admissibility, §§ 
240-243, pp. 1171-1182 

Anticipated difficulty, third persons, admissibility of 
evidence as to, § 218 
Apparent danger, self-defense, § 125 
Instructions as to, § 378, p. 175 
Appeal and error, §§ 412-432, pp. 255-311 

Acquiescence, estoppel to assert error, § 422 
Admissibility of evidence, review of rulings on, 
§ 420, p. 260 

Affirmance, rules governing, § 430 
Assault and battery, scope of review, § 418 
Assault with intent to murder or kill, jurisdiction, 
§ 413 

Assignments of error, § 417 
Briefs, § 417 
Capital cases. 

Exceptions as essential to preserve error for 
review, § 414 
Record, § 416 
Rules governing, | 412 
Weight of evidence as reviewable, § 420, p. 
203 

Circumstantial evidence, review in respect of, § 
420, p. 262 

Conflicting evidence, review of sufficiency, § 420, 

p. 262 

Constitutional provisions, jurisdiction, § 413 
Correction of judgment and sentence on, § 431 
Death sentence, review, § 419 

Rulings on evidence, '§ 420, p. 260 
Weight of evidence, review, § 420, p. 263 
Degree of offense, review of evidence on, § 420, 
p. 265 

Determination and disposition of cause, §§ 429- 
432, pp. 307-311 
Discharge of accused, § 432 
Discretionary matters, § 419 
Dismissal of appeal, § 415 
Dying declarations, 

Foundation, review on question, § 420, p. 
260 

Presumptions in favor of rulings on, § 421 
Estoppel to assert error, § 422 
Exceptions, preservation of grounds of review 
by, § 414 

Execution of sentence, fixing new date for, § 431 
Extent of review, § 418 
Harmless error, generally, post 
Indictment or information, harmless error, § 
424 

Inferences, indulging in support of verdict, § 420, 
p. 264 

Insanity, review of evidence on defense of, § 420, 
p. 265 

Instructions, review, § 419 

Requested instructions, § 422 
Intent, inferences indulged in support of ver¬ 
dict, § 420, p. 264 

Intoxication, review of evidence on defense of, 
§ 420, p. 265 


Appeal and error—Continued, 

Invited error, estoppel as to, § 422 
Jurisdiction, § 413 

Malice, inferences indulged in support of verdict, 
§ 420, p. 264 

Matters reviewable, §§ 419, 420, pp. 258-265 
Evidence, § 420, pp. 260^265 
Modification of sentence, § 431 
Moot questions, § 418 

Motion, preservation of grounds of review by, § 
414 

New trial, remand for, § 432 
Objections, preservation of grounds of review by, 
§ 414 

Pardon, exercise of power, § 419 
Premeditation, inferences indulged in support of 
verdict, § 420, p. 264 

Presentation in lower court of grounds of review, 
§ 414 

Presumptions, § 421 

Prior difiiculties, review of rulings on evidence of, 
§ 420, p. 260 

Procedure, transfer of cause, § 415 
Punishment, modification, § 419 
Record, § 416 

Examination of for evidence, § 420, p. 264 
Reduction of sentence, § 431 
Remand, § 432 

Reservation in lower court of grounds of review, 

§ 414 

Reversal on, § 432 
Review, 

Matters reviewable, §§ 419, 420, pp. 258-265 
Evidence, § 420, pp. 260-265 
Scope and extent of, § 418 
Rules governing, § 412 
Scope of review, § 418 

Self-defense, review of evidence on issue, § 420, 
p. 265 

Statutory provisions. 

Correction of sentence, § 431 
Jurisdiction, § 413 

Sufficiency of evidence, review as to, § 420, p. 
261 

Transfer of cause, proceedings for, § 415 
Verdict, presumptions in favor of, § 421 
Waiver, 

Errors not excepted to, § 414 
Right to assert error, § 422 
Weight of evidence, review as to, § 420, p. 261 
Appearance of accused, evidence, admissibility, § 247, 

p. 1186 

Apprehension of danger, 

Assault with intent to murder or kill, defense of, 

§ 89 

Self-defense, post 

Argument of counsel, harmless error, § 424 
Argumentative instructions, 

Assault with intent to murder or kill, § 364 

Cause of death, § 363 

Excusable or justifiable homicide, § 372 

Exercise of authority or duty, killing in, § 373, 

p. 161 

Grade or degree of crime, § 390, p. 206 
Harmless error, § 427, p. 289 
Insanity, defense of, § 369, p. 152 
Malice, § 357, p. 128 
Manslaughter, § 395, p. 222 
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Argumentative instructions—Continued, 

Passion and provocation, § 371, p. 157 
Self-defense, § 376 
Arming, 

Evidence, admissibility, § 239 
Intent as shown by, § 315 

Self-defense, instruction as to right to arm, § 378, 
p. 177 

Arraigimient, instructions as to higher degree than 
for which arraigned, § 394 
Arrest, 

Accessories to homicide in resisting, § 9, p. 847 
Admissibility of evidence. 

Avoidance of arrest, § 251 
Homicide while making, § 269 
Killing in resisting, §§ 254, 268 
Assault with intent to murder, resistance to, § 
84 

First degree murder, killing officer when resist¬ 
ing, § 31, n. 85 

Indictment or information, allegations as to re¬ 
sisting, § 148 

Instructions respecting killing in resisting, § 373, 

p. 161 

Involuntary-manslaughter, 

Homicide in connection with, § 59 
Unintentional death in making, § 58 
Jury question a6 to killing in connection with 
resistance, § 343 

Justifiable homicide, resistance to, § 102, pp. 
962-966 

Murder as result of killing in resisting, § 19 
Participation as established by showing resistance 
to, I 321, p. 41 

Remarks of accused at time of, admissibility, § 
252, p. 1198 

Self-defense, killing by or against person mak¬ 
ing, § 137, pp. 1021-1026 

Voluntary manslaughter, homicide in resisting 
§ 50 

Arson, homicide in connection with. 

Evidence, § 323 
First degree murder, § 31 
Instructions as to, § 361, n. 40; § 392, p. 210 
Justifiable homicide, prevention of, § 101 
Murder as result of unintentional homicide when 
committing, § 21, p. 869 

Assault and battery. 

Appeal and error, scope of review, § 418 
Apprehension resulting in injury causing death, 
responsibility, § 11, p. 853 

Common design, responsibility for homicide in 
furtherance of, § 9, p. 845 

Indictment or information, allegation of, § 149 
Assault with intent to murder or kill, §§ 167- 
169, pp. 1066-1069 

Instructions as to in prosecution for assault with 
intent to murder, § 396, p. 231 
Intent, murder in respect of death caused by, § 

Involuntary manslaughter, unintentional killing 

§ o8 

Public oflScer, justifiable homicide by, § 100 
Self-defense, actual assault as essential, § 126 n 
1007 ^ ^■ 

Voluntary manslaughter, provocation, § 48, p. 911 
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Assault with intent to murder or kill 88 79 or 

937-956 ^ PP. 

Ability to kill, 

Essential, § 76 
Evidence as to, § 330, p. 87 

Indictment or information as reauirprT f 
charge, § 172 to 

Accessories, § 98 

Actual striking or wounding as essential 8 
Aggravated assault, Instructions as to, i’sge'p 

Aggressorship as affecting self-defense § Hi 
Aiders and abettors, § 96 

Instructions as to, § 396, p. 230, n. 22 
Appeal and error, jurisdiction, § 413 
Apprehension of danger, defense of, § 89 
Arrest, resisting, § 84 
Attempt, § 74 

Evidence as to, § 330, p. 87 
Attempt to murder distinguished, § 68 
Burden of proof, § 189 
Defenses, § 197 
Choking, § 75 

Circumstantial evidence, sufficiency, § 330 n 

Cooling time, instructions as to, § 396, p. 230, n. 

Coi-pus delicti, evidence as to, § 330, pp. 84 87 
Crdwd, shooting into, § 82 
Deadly weapons, 

Employment of, § 75 

, Indictment or information as required to al¬ 
lege, § 168 

Inference of intent from use of, § 79, p. 944 
Presumption of malice from use of, § 78 ‘ 
Death if ensuing as constituting murder* § 80 
Defense of habitation, § 94 
Defense of property, § 93 
Defenses, §§ 86-95, pp. 949-955 
Definition, § 73 
Deliberation, § 78* 

Distinctions, § 73 
Drowning, § 75 
Dwelling, defense of, § 94 

Dying declarations, harmless error in admission 
of, § 425, p. 282 
Elements of offense, §§ 73, 85 

Indictment or information as required to set 
out, § 164 
Evidence, 

Extent of injury, § 256 
Flight, § 251 

Identity of accused, § 215, p. 1124 
Intent, § 203 

‘ Physical condition of parties, § 224 
Physical conditions, to, § 248, p. 1188 
Subsequent circumstances, § 247, p. 1186 
Subsequent hostile statements, admissibility 
to show malice, § 211 
Sufficiency,.§ 330, pp. 83-88 
Weapons, possession of, § 249 
Excuse, § 86 

Explosives, sending of box containing, § 75 
Express malice, § 78 
Extent of injury, § 77 
Evidence, § 256 
Extenuation, § 86 
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Assault with intent to murder or kill—Continued, 
Feloniousness, indictment or information as re¬ 
quired to allege, § 170, p. 1070 
Flight, admissibility of evidence as to, § 251 
Grade or degree of offense, § 73 

Averments as to grade had death ensued in 
indictment or information, § 171 
Habitation, defense of, § 94 
Harmless error, § 423; § 427, p. 291 
Admission of evidence, § 425, p. 269 
Exclusion of evidence, § 426, p. 287 
Heat of passion, instructions as to, § 396, p. 230, 
n. 22 

Helpless persons, exposure, § 75 
Implied malice, § 78 

Indictment or information, §§ 164-174, pp. 1064- 
1075; § 396, pp. 230-233 
Assault and battery, averments as to, §§ 167- 
169, pp. 1066-1069 
Assumption of facts, § 367 
Collateral offenses, § 164 
Connection of intent with assault, § 170, p. 
1070 

Date of offense, § 165 

Death of person assaulted as required to be 
alleged, § 164 
Description, 

Offense, § 164 
Person assaulted, § 166 
Weapon, § 168 
Elements of offense, § 164 
Feloniousness, § 170, p. 1070 
Grade or degree of offense had death ensued, 
averments as to, § 171 
Grammatical construction, § 164 
Included offenses, § 164 
Intent, § 170, p. 1069 
Language of statute, § 164 
Malice, averments of, § 170, p. 1071 
Manner and means, averments as to, § 168 
Name of offense, § 164 
Overt act, § 167 
Place of offense, § 165 

Present ability to execute intent, charge of, 
§172 

Specific intent as required to be alleged, § 170, 
p. 1069 

Statement of offense, § 164 
Statutory form, § 164 
Surplusage, § 164 
Time of offense, § 165 

Unlawfulness, averments as to, § 170, p. 
1072 

Willfulness, averments as to, § 170, p. 1072 
Wound or injury, averments as to, § 169 
Indiscriminate assault on several, § 82 
Inference, 

Intent, § 79, p. 943 
Malice, § 78 

Insanity, defense of, § 88 

Instructions to jury, §§ 364-367, pp. 14^147; § 
396, pp. 230-233 

Application to pleadings and evidence, § 367 
Assumption of facts, § 367 
Elements of, § 364 
Evidence warranting, § 396, p. 231 
Harmless error in, § 427, p. 291 
Intent, § 365 

41 C.J.S.-75 


Assault with intent to murder or kill—Continued, 
Instructions to jury—Continued, 

Justifiable homicide, defining, § 366 
Malice, § 365 

Manslaughter, defining, § 366 
Murder, defining, § 366 
Prosecution for homicide, § 396, p. 232 
Punishment, § 399, p. 235 
Request, § 396, p. 231 
Specific intent, § 364 
Intent, 

Evidence admissible to show, §§ 203, 256 
Indictment or information as required to al¬ 
lege, § 170, p. 1069 

Intent to kill person other than person injured, 
§ 81 

Intoxication, defense of, § 88 
Jury questions, § 338, p. 102 
Punishment, § 434 
Justification, § 86 
Malice, § 78 

Evidence, § 330, pp. 84, 88’ 

Indictment or information, averments as to, § 
170, p. 1071 

Instructions, § 396, p. 231 
Presumptions, § 189 

Prior difficulties as evidencing, § 208, p. 1115 
Alan trap, setting of, § 83 
Alanslanghter, § 85 
Means employed, §§ 75, 85 
Misdemeanor, punishment as, § 433, p. 315 
Mistaken identity, § 81 
Mitigation, § 86 

Motive, proof of as essential, § 330, p. 84 
Mutual combat, self-defense as available, § 92 
Nature of offense, § 73 
Overt acts, §§ 74, 85 

Evidence as to, § 330, p. 87 
Indictment or information as required to set 
out, § 167 

Partial drunkenness, defense of, § 88 
Participation in crime, evidence as to, § 330, p. 
88 

Passion, defense of, § 87 

Person injured, intent to kill one other than, § 
81 

Persons liable, § 96 

Place of offense, indictment or information as re¬ 
quired to show, § 165 
Poisoning, § 75 

Charging offense of administering poison with 
intent to kill, § 171 
Premeditation, § 78 

Preparatory acts, admissibility to show malice, S 
212 

Presumptions, § 189 
Intent, § 79, p. 493 
Malice, § 78 
Principals, § 96 

Prior difficulties, malice as evidenced by, § 208, p. 
1115 

Property, defense of, § 93 
Provocation, 

Defense, § 87 

Self-defense in case of, § 91 
Punishment, § 433, p. 315 
Instructions, § 399, p. 235 
Jury question, § 434 
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Assault with intent to murder or kill—Continued, 
Reasonable doubt, evidence beyond as essential, 
330, p. 83 

Repelling attack, defense of, § 89 
Resisting officers, § 84 
Retreat, duty as to, § 90 
Self-defense, § 89 

Accused as aggressor, § 91 
Duty to retreat, § 90 
Mutual combat, § 92 
Shooting and missing, § 77 
Shooting into crowd, § 82 
Specific intent as essential, § 79, pp. 942-945 
Spring gun, setting of, § 83 
Statutory provisions, § 85 

Sudden affray, instructions as to, § 396, p. 230, 
n. 22 

Sudden passion, defense of, § 87 
Suffocation, § 75 
Third persons, defense of, § 95 
Threats, post 

Time of offense, indictment or information as re¬ 
quired to show, i 165 
Trespass, prevention of, § 93 
Unlawfulness, indictment or information, § 170, p. 

1072 

Verdict, 

Construction and operation, § 407 
Specification of degree, § 402 
Voluntary drunkenness, defense of, § 88 
Weapons, 

Description, 

Indictment or information, § 168 
Prosecuting witness. § 258 
Possession of, evidence, § 249 
Willfulness, indictment or information, § 170, p. 
1072 

Wound, averments as to in indictment or infor¬ 
mation, § 169 

Assignments of error, appeal and error, § 417 
Asylum attendant, justifiable or excusable homicide 
by, § 100, n. 13 

Atrocious crime, justifiable homicide in prevention of 
§ 101 

Atrocious killing as first degree murder, § 31 
Instruction as to, § 392, p. 211 
Intent, § 32 
Attempts, § 68 

Assault with intent to murder, § 74 
Evidence, § 331 

Felony, murder as result of homicide in attempt 
to perpetrate, § 21, p. S72 
Frustrated murder distinguished, § 69 
Indictment or information, § 173 
Intent, instructions as to, § 356, p. 128 
Solicitation as constituting, § 70 
Attendants, dying declarations, opinion of as show¬ 
ing sense of impending death, § 295, p. 1267 
Attestation, dying declarations, § 292 
Automobile, habitation, justifiable homicide in de¬ 
fense as, § 109, p. 973 
Autopsy, 

Corpus deliciti, necessity to show, § 312, p. 18 
Defensive matter, disinterment of body, § 335 
Evidence as to result of, admissibility, § 311 
Expert testimony based on, admissibility, § 257, 


Avoidance of arrest, evidence as to, admissibility, | 

Avoidant of danger, seif-defense, §§ 127-130, pp. ipiQ, 

^“str^tion omitting or excluding element, § 380 p 

Avoidance of difficulty, self-defense, evidence admi. 

sible as to, § 280 ® 

Axes. 

Deadly weapons, § 25, p. 876 

Manner of use constituting. § 79 p 945 

Self-defense based on attack or demonstrating 
with, § 126, p. 1009 siratwa 

Back to wall, self-defense, § 128 
Bad character, 

Accused, evidence as to, § 221, p. 1137 
Deceased, admissibility of evidence as to 5 2^ n 
1139 

Bad feeling, third person, admissibility to show mo. 
tive, § 228, p. 1158 

Bail bond, forfeiture, admissibility of evidence as to, 

Bam, habitation, justifiable homicide in defense, § 109 
p. 973 * 

Baseball bat, deadly weapon, vicious use as, § 25, p. 

Beating, complaints of pain by decedent, admissibility 
§ 257, p. 1202 

Beer glasses, deadly weapons, use regarded as S 95 
p. 876 ’ ^ ’ 

Belief in impending death, dying declaration, neces¬ 
sity, § 290 

Birthmarks, identity of deceased, establishment bv 5 
202 ^ 

Black-jacks, deadly weapons, § 25, p. 876 
Blacksmith tongs, deadly weapons, circumstances of 
use regarded as, § 25, p. 876 
Blood or bloodstains. 

Evidence as to, admissibility, § 215, p. 1125: § 
248, p. 1190 

Participation as established by finding, § 321, p. 
40 

Place of offense, admissibility of evidence as to, 
§201 

Bloodthirstiness, 

Deceased, admissibility of evidence as to, § 222, p. 
1140 

Self-defense, evidence as to reputation of de¬ 
ceased on issue of, § 272, p. 1222 
Body of deceased. 

Condition and location of, evidence as to, § 248, p. 
1191 

Exhumation and examination of, § 335 
Bootlegger, deceased, admissibility of evidence as to 
having been, § 222, p. 1141 
Bottle, deadly weapon, jury question as to, § 353 
Bragging manner, threats made in, admissibility to 
show malice, § 206, p. 1109 

Brain hemorrhage, quarrel inducing, responsibility, 

§ 11, p. 852, n. 74 

Bravery, accused, admissibility of evidence as to, § 221, 
p. 1134 

Breaches of the peace, involuntary manslaughter, un¬ 
intentional killing as result of, § 58 
Bricks, deadly weapons, use regarded as, § 25, p. 876 
Briefs, appeal and error, § 417 
Bruises, existence and location of, evidence as to, 

§ 248, p. 1191 
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Brutality, . 

Malice, inference raised by, § 24 
Murder, element of, § 13 

Bullet holes, admissibility of evidence as to, § 248, pp. 
1188,1189 

Bullets, 

Admissibility, delay in finding as affecting, § 248, | 
p. 1188, n. 59 

Expert testimony, course of, § 248, p. 1191 
Finding of, admissibility of evidence, § 258 
Burden of proof, §§ 185-199, pp. 1086-1101 
Accidental killing, § 196 
Affirmative defenses, §§ 193,197 
Assault with intent to kill, § 189 
Cause of death, § 186 
Corpus delicti, § 186 
Defense of family or property, § 197 
Deliberation, § 192 

Dying declarations, incompetency of declarant, § 
303 

Excuse, § 193 

First degree murder, § 199, p. 1100 
Grade or degree of offense, § 199, pp. 1098-1101 
Instructions as to, § 390, p. 207 
Harmless error, instructions as to, § 427, p. 292 
Identity of deceased, § 185, n. 21 
Insanity, defense of, § 194; § 324, p. 47 
Instructions as to, § 369, pp. 150, 151 
Intent, §§ 187-190, pp. 1088-1091 
Assault with intent to kill, § 189 
Manslaughter, § 190 
Specific intent to kill, § 188 
Intoxication, defense of, § 194 
Involuntary manslaughter, unlawful act, § 199, 

p. 1101 

Justifiable or excusable homicide, instruction as 
to, § 372 

Justification, § 193 
Malice, § 191 

Instruction as to, § 357, p. 131, n. 99 
Overcoming inference of, § 28 
Manslaughter, intent, § 190 
Matters of defense, §§ 193-197, pp. 1092-1098 
Mitigation, matters of, § 193 
Place of offense, § 185, n. 21 

Poisoning, administration of poison, § 186, n. 29 

Premeditation, § 192 

Prosecution as having, § 185 

Rules applicable, § 185 

Self-defense, § 195 

Instructions as to, § 384 
Specific intent to kill, § 188 
Suicide, defense of, § 197 
Time of offense, § 185, n. 21 
Burglary, homicide in connection with. 

Common design, responsibility, § 9, p. 846 
Evidence, § 323 
First degree murder, § 31 
Instructions, § 361, n. 41; § 392, p. 210 
Justifiable homicide in prevention of, § 101; § 109, 
p. 975; § 110 

Murder, unintentional homicide, § 21, p. 869 
Self-defense, homicide committed while engaged 
in, § 119, p. 991 

Burial expenses, malice, admissibility of evidence as to 
payment on issue of, § 211 

Business relations, admissibility of evidence respect¬ 
ing, § 226, p. 1147, n. 71 


Bystander, 

Accessoryship as established by showing failure to 
interfere, § 322, p. 43 

Accidental killing, excusable homicide, § 112, p. 
979 

Justifiable homicide, defense of habitation of an¬ 
other, § 109, p. 973 

Murder, killing when shooting at another, § 18 
Participation, § 9, p. 842 

Calicut, self-defense based on attack with, § 126, p. 
1009 

Capacity and responsibility, §§ 3-6, pp. 825-835 
Anger, frenzy produced by, § 4, p. 829 
Delirium tremens, defense of, § 5, p. 834 
Dipsomaniacs, § 5, p. 831 

Eccentricity as to religious matters, § 4, p. 829, 
n. 87 

Evidence, sufficiency, § 324, pp. 47-51 

Hallucinations, § 4, p. 828 

Hypnosis, § 6 

Insanity, generally, post 

Intoxication, § 5, pp. 830-835 

Involuntary intoxication, § 5, p. 834 

Irresistible impulse, § 4, p. 828 

Knowledge of right and wrong, § 4, p. 827 

Mental capacity, § 4, pp. 825-829 

Narcosis, § 6 

Nervous disorder, person suffering from, § 4, p. 
828 

Partial insanity, § 4, p. 828 
Religious matters, eccentricity as to, § 4, p. 829, 
n. 87 

Somnambulism. § 4, p. 826 
Stupidity as affecting, § 4, p. 826 
Temporary unconsciousness, § 3 
Unconsciousness at time, § 3 
Uncontrollable action, § 4, p. 828 
Voluntary intoxication, excuse of, § 5, p. 830 
Weakness of mind as affecting, § 4, p. 826 
Capital cases, 

Appeal and error, ante 

Evidence, review in respect of sufficiency, § 420, 
p. 263 

Procedure, § 333 

Capital punishment. Death sentence, generally, post 
Cartridges, 

Finding of, evidence as to, § 258 
Possession of, admissibility, § 249, n. 48 
Cause of death, 

Corpus delicti, evidence as to, § 312, pp. 12, 17 
Evidence, admissibility, §§ 257, 258, pp. 1202- 
1207 

Instructions to jury as to, § 363 
Means or instruments, evidence as to, § 258 
Responsibility as affected by, § 11, pp. 851-856 
Cautionary instructions, intoxication, defense of, § 
370 

Certainty, 

Indictment or information, § 139 

Manner or means of killing, § 150, p. 1043 
Omission of duty or negligence, § 147 
Verdict, § 401, p. 242 
Character, 

Accused, 

Evidence, § 221, pp. 1133-1138 

Harmless error in admission, § 425, p. 
273 

Harmless error in exclusion, § 426, p. 286 
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Character—Continued, 

Accused—Continued, 

Evidence—Continued, 

Self-defense, § 273 
Instructions as to, § 368 

Codefendants, admissibility of evidence as to, § 
223 

Deceased, 

Evidence, § 222 , pp. 1138-1143 

Self-defense, § 272, pp. 1221-1229 
Impeachment of dying declarations by show¬ 
ing, § 305 

Third persons, evidence, § 223 
Self-defense, § 274 
Chemical analysis, 

Cause of death, admissibility of evidence result¬ 
ing from, § 257, p. 1205 

Poisoning, necessity to prove death by, § 312, p. 
20 

Children, deceased, admissibility of evidence as to hav¬ 
ing, § 225 

Chisels, deadly weapons, circumstances of use regard¬ 
ed as, § 25, p. 876 

Choking, assault with intent to murder by, § 75 
Circumstantial evidence, 

Abortion, death resulting, § 323 
Appeal and error, review in respect of, § 420, d. 
262 

Assault with intent to murder or kill, § 330, p. 84 
Capital punishment, imposition on, § 433, p 
314 

Connection of accused with crime shown by § 
321, p. 37 

Conspiracy, establishment by, § 322, p. 42 
Corpus delicti, post 

Corroboration consisting of, § 319, p. 36 
Degree of crime, instructions on, § 389, p. 202 
Degree of guilt, consideration on question, § 327 
Deliberation proved by, § 317 
Dying declarations as, § 304, p. 1285 
First degree manslaughter, § 329, p. 77 
First degree murder, § 328, p. 67 
Identity of victim, 

Admissibility, § 202 
Sufficiency, § 313 
Intent, § 315 

Justifiable or excusable homicide, § 326, p. 53 
Malice shown by, § 316, p. 27 
Rebuttal, § 316, p. 30 
Manslaughter, § 329, p. 76 
Murder, § 328, p. 59 

Other offenses, killing in connection with, § 323 
Participation of accused, showing by, § 321 pp 
37-41 

Place of offense, § 314 
Poisoning, showing by, § 312, p. 19 
Premeditation, showing by, § 317 
Second degree manslaughter, § 329, p. 77 
Second degree murder, § 328, p. 73 
Suicide, showing by, § 312, p. 18 
Voluntary manslaughter, § 329, p. 77 
Civil status, indictment or information, setting out 
status of person killed, § 145 
CivU wrongs, involuntary manslaughter, unintention- 
al homicide in commission of, § 61 
Class, threats by accused against, admissibility of 
evidence as to, § 206, p. lilO; § 236 
Classification, § 1 


uiawnammers, aeaaiy weapon, ci 
which employed, § 25, p. 876, n. 8 

othine-. 


o 


Clothing, 


Bloodstains on, evidence as to, § 248, p. non 
Deceased, admissibility of evidence as to § 044 

98 ’ ^ D. 


Harmless error, admission in evidence, § 425 
2/3 ’ P* 


aumissiDiiity or evidence as to on onp® 
tion of, § 215, p. 1126 ^ 

Clubs, 

Deadly weapon, jury question as to, § 353 
Self-defense based on attack with, § ioa d inno 
Codefendants, ’ ™ 

Character, admissibility of evidence as to 5 22 ^ 
Physical condition after homicide, evidence a«? tn 
§ 248, p. 1190 

Res gestae, declarations of accused as admissiblp 
on behalf of, § 252, p. 1198 

Coercion, murder, doctrine as applying to, § I 13 , n 5 
Collateral issues, motive, rebuttal, § 227, p. use ‘ 
Collateral offenses, instructions as to, § 361 
Common ancestor, insanity inherited from, admfssi 
bility of evidence as to, § 259, p. 1210 
Common design, 

Participation in, evidence, § 322, pp. 41-44 
Responsibility for homicide committed in further 
ance of, § 9, p. 843 
Common law, 

Assault with intent to kill or commit manslaught¬ 
er, § 85 

Assault with intent to murder. 

Grade of offense, § 73 
Punishment as at, § 433, p. 315 
Attempt to commit murder, misdemeanor at, f 
68 


Dying declarations, admissibility, § 287 
Religious belief affecting, § 3 as 
Eyewitnesses, compelling calling of, § 337 , p. 96 
Indictment or information, § 139 
Description of wound, § 151 
Feloniousness as required to be alleged, § 160 
Intent, § 157 
Malice, § 156, p. 1051 

Manner and means of killing as required to 
be alleged, § 150, p. 1041 
Intoxication as defense, § 5 , p. 830 
Involuntary manslaughter, § 55 
Punishment as at, § 433, p. 315 
Unintentional killing in commission of un¬ 
lawful act, § 57 

Malice and malice aforethought, distinctions, § 
15 

Manslaughter, 

Defined, § 37 
Degrees of, § 64 

Voluntary manslaughter at, § 40 
Murder, 

Defined, § 13 
Degrees, § 29 
Express malice, § 16 
Implied malice, § 16 
Malice, §§ 14-16 

Petty treason distinguished, § 13 
Unintended homicide in commission of other 
crimes, § 21 , p. 868 

Physical or corporeal injury, responsibility as de¬ 
pendent on, § 11 , p. 852 
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Common law—Continued, 

Time of death, § 12 
Communication of threats, 

Self-defense, § 276, p. 1237 
Third persons, § 277 

Companions, physical condition of, admissibility of 
evidence as to, § 224 

Competency, physical condition of parties, admissibili¬ 
ty, § 224 

Compromise verdict, manslaughter, § 329, p. 77 
Concealed weapons, grade of offense, admissibility of 
evidence as to, § 266 
Concealment, 

Accessory before the fact, § 9, p. 840 
Evidence, admissibility, § 247, p. 1187; §§ 251, 
266 

Jury question, § 353 

Motive, admissibility of evidence as to, § 227, p. 
1155 

Participation as established by, § 321, p. 41 
Severance of head for purpose of, evidence as to, 
§ 248, p. 1191, n. 95 
Conclusions, 

Dying declarations, admissibility, § 299 
Indictment or information, allegation of delibera¬ 
tion and premeditation in, § 158 
Conclusiveness, dying declarations, § 304, p. 1284 
Conditional intent, first degree murder, § 32 
Conditional threats, evidence, admissibility, § 236 
Malice or intent, admissibility to show, § 206, 
p. 1109 

Conduct of trial, 

Harmless error in respect of, § 424 
Rules governing, § 333 

Confession and avoidance, self-defense as plea in 
nature of, § 114 
Confessions, 

Corpus delicti, 

Admissibility to prove, § 201 
Suflicdency to establish, § 312, p. 20 
Harmless error, admission in evidence, § 425, p. 
280 

Participation of accused, sufiiciency to show, § 
319, p. 34 

Third persons, admissibility of evidence as to, § 
220 

Confrontation by witnesses, dying declaration as in¬ 
fraction of right, § 287 

Consciousness of guilt, evidence, admissibility, § 247, 
p. 1187 

Declarations of accused, § 252, p. 1198 
Conspiracy, 

Acts in furtherance of, evidence, § 240, p. 1175 
Admissibility of evidence generally, § 216 
Circumstantial evidence, establishment by, § 322, 
p. 42 

Declarations, admissibility, § 240, p. 1175; § 243, 
p. 1179, n. 69 

Dying declarations, admissibility, § 292; § 299, 
n. 70 

Harmless error, instructions as to, § 427, p. 301 
Indictment or information charging, § 146 
Instructions, § 388, p. 199 

Harmless error, § 427, p. 301 
Other offenses, killing in connection with, § 
361, n. 41 

Intoxication, excuse of, § 5, p. 832 
Jury question, § 351 


Conspiracy—Continued, 

Participation without, liability notwithstanding, 
§ 9, p. 840 

Rebuttal, evidence admissible in, § 240, p. 1176 
Threats of co-conspirators, admissibility, § 238 
Constitutional provisions, 

Appeal and error, jurisdiction, § 413 
Death penalty, § 433, p. 312 
Indictment or information, § 141 
Constructive murder, defined, § 13 
Contemporaneous circumstances, evidence, admissibili¬ 
ty, §§ 24^246, pp. 1182-1185 

Contemptuous gestures, self-defense, provocation by, 

§ 126, p. 1010 

Contradiction, dying declarations, §§ 292, 302 
Contradictory statements, dying declarations, impeach¬ 
ment by showing, § ^ 

Contributing cause of death, responsibility for, § 11, p. 
852 

Contributory negligence, 

Deceased, responsibility as affected by, § 11, p. 853 
Manslaughter, admissibility of evidence, § 255 
Convicts, justifiable homicide, prevention of escape, § 
102, p. 966 
Cooling time, 

Assault with intent to murder, or kill, § 87 
Instructions as to, § 396, p. 230, n. 22 
Evidence, admissibility on issue of provocation, 
§265 

Excusable homicide, § 97 
Instructions, § 371, p. 155, n. 89 

Assault with intent to murder, § 396, p. 230. 
n. 22 

Manslaughter, § 395, p. 227 
Jury questions, § 348 
Justifiable homicide, §§ 97, 98 
Law questions, § 348 

Manslaughter, instructions as to, § 395, p. 227 
Provocation, effect of, § 54 
Coroner’s inquest, 

Contradictory statements at, admissibility, § 309 
Evidence at, admissibility, §§ 307-309 
Joint defendants, § 308 
Method of proof, § 311 
Murder trial, § 307 
Testimony of accused, § 308 
Findings, admissibility at trial, § 310 
Minutes, admissibility on trial, § 311 
Murder, proceedings as admissible at trial for, § 
307 

Parol evidence of testimony taken at, admissibili¬ 
ty, § 311 

Verdict, admissibility at trial, § 310 
Corpse, injury to as homicide, § 2 
Corpus delicti. 

Accomplice testimony, § 312, p. 20 
Admissibility of evidence in general, § 201 
Admissions, establishment by, § 312, p. 20 
Assault with intent to murder or kill, evidence 
as to, § 330, pp. 84, 87 
Autopsy, necessity of, § 312, p. 18 
Body, production of, § 312, p. 11 
Burden of proof as to, § 186 
Cause of death. 

Expert testimony as to, § 312, p. 18 
Sufficiency of evidence to show, § 312, p. 
12 
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CJorpus delicti—Continued, 

Circumstantial eridence, § 312, p. 10 
Cause of death, § 312, p. 17 
Fact of death, § 312, p, 11 
Infanticide, § 312, p. 22 
Instructions as to, § 355 
Proof by, § 201 
Confession, 

Admissibility to prove, § 201 
Sufficient to establish, § 312, p. 20 
Corroboration, § 201 

Confession, § 312, p. 21 
Criminal agency. 

Circumstantial evidence establishing, § 312, 
p, 17 

Element of, § 312, p. 6 

Sufficiency of evidence to show, § 312 d 


Direct evidence, establishment by, § 312, p. 10 
Cause^of death and criminal agency, § 312, p. 

Pact of death, § 312, p. 11 
Elements of, § 312, p. 5 
Expert testimony, cause of death, § 312, p. 18 
Pact of death, 

Element of, § 312, p. 6 

Sufficiency of evidence to establish, § 312, p. 


Finding of body or portion thereof, § 312, p. 12 
Identification of body, § 312, p. 12 
Identity of victim, element of, § 312, p. 6 
Infanticide, 

Admissibility of evidence to show, § 201 

Burden of proof as to, § 180, n. 26 
Sufficiency of evidence as to, § 312, p. 22 
Instructions to jury as to, § 355 
Jury question as to, § 330 
Manslaughter, burden of proof, § 186 n 26 
Meaning of term, § 312, p. 5, n. 1 
Means and manner of killing as element of, § 312, 

p. 16 


! p. JLI 


Mutilated parts of body, showing by. 

Order of proof as to, § 337, p. 98 
Poisoning, evidence showing administration 
poison, § 312, p. 19 

Preconceived plan or conspiracy as part of, § 31 

p. 6,11. 2 


Presumptions, § 186 
Presumptive evidence, 

Pact of death shown by, § 312, p. 11 
Infanticide, § 312, p. 22 
Question of law for court, § 339 
Reasonable doubt, establishment beyond 

p. 8 


Circumstantial evidence, § 312, p. 10 
Criminal agency, § 312, p. 15 
Pact of death, § 312, p. 11 
Infanticide, § 312, p. 22 
Manner of killing, § 312, p. 10 


312, 


Remains, admissibility in evidence, § 201 
Sufficiency of evidence, § 312, pp. 5-23 
Testimony of accused, establishment by, § 312, p. 


Threats, admissibility as proof of, § 201 
Corroboration, 

Accomplices, § 319, p. 35 
Circumstantial evidence, § 319, p. 36 


Corroboration—Continued, 

Corpus delicti, 

Confession, § 312, p. 21 
Evidence establishing, § 201 
Dying declarations, § 306 

Admissibility for purpose of, 8 298 
Participation of accused, § 319 , p 34 » P- 12u 

Self-defense, threats by deceased 
Cowardice, self-defense, § 126, p. 1003 ’ 

Credibility, 


5 276, p. 1230 


Dying declarations, § 304, pp. 1282-1285 
Jury questions, § 295, p. 1270 
Witnesses, jury questions, § 338, p. 90 
Criminal agency. Corpus delicti, ante 
Criminal negligence. 

Excusable homicide, § 112, p. 980 
^^^®^^^tary manslaughter, § 57, n. 73 ; § 02 p 


‘consideration in impos- 

Criminals, subject of, § 2 

Cross^x^ination. character of accused, attack on, § 

Crowd, shooting into. 

Assault with intent to kill, § 82 
Murder, § 20, n. 42 

Cruel disposition of deceased, admissibility of ed- 
dence, § 222, p. 1140 
Cruelty, 

First degree murder. 

Circumstances of, § 31 
Instruction as to, § 392, p. 211 
Mali^, inference raised by circumstances of, § 


Cudgels, deadly weapons, consideration as, § 25, p. 

Culpable homicide, § 14, n. 43 
Culpable negligence. 

Fourth degree manslaughter, § 67 
Involuntary manslaughter, § 57, n. 69 

Unintentional homicide caused by, § 62, p. 


Cumulative evidence. 

Discretion of court as to reception of, § 337 , p. 95 , 
n. 13 

New trial on ground of newly discovered evidence, 
§ 411 


Cutting with intent to kill, evidence, § 330, p. 85 
Dangerous act. 

First degree murder, killing committed by, intent, 
§ 32 

Second degree murder, killing perpetrated by, § 35, 
p. 892 


Dangerous weapons. Deadly weapons, generally, post 
Date, 

Execution of sentence, new date on appeal, § 431 
Offense, indictment or information, averments 
as to, §§ 142,155 
Deadly weapons. 

Assault, homicide in furtherance of common pur¬ 
pose to commit, § 9, p. 846 
Assault with intent to murder or kill, ante 
Carrying or possession of, malice as implied 
from, § 25, p. 875 
Defined, § 25, p. 875; § 79, p. 944 
Habit of deceased in carrying, evidence as to, § 
222, p. 1142 
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peadly weapons—Continued, 

Indictment or information, allegations as to man¬ 
ner of using, § 150, p. 1043 
Instructions, § 362 
Intent, 

Evidence of, § 356, p. 124, n. 30 
Malice, implication of, § 357, p. 131 
Presumptions from use of, § 356, p. 126 
Intent, post 

Involuntary homicide, careless handling, § 62, p. 
928 

Involuntary manslaughter, malice as implied from 
use of, § 56 
Jury question, § 353 

Intent to kill with, § 340 
Knife, instructions as to, § 362, n. 62 
Law question as to, § 353 
Malice, 

Implied from use of, § 56 

Instruction as to, § 357, p. 131 
Presumption from use of, § 25, pp. 874-877; 

§ 35, p. 894, n. 14 
Use of as showing, § 316, p. 29 
Mutual combat by agreement with as murder, § 
17 

Premeditation or deliberation, presumption from 
use of, § 192 
Presumptions, 

Instructions as to, § 362 
Intent to kill, § 188 

Malice, § 25, pp. 874-877; § 35, p. 894, n. 14 
Murder as result of killing with, § 199, p. 
1099 

Premeditation or deliberation, § 192 

Property, use in defense of, § 93 
Punishment, increase when armed with, § 433, p. 
317 

Second degree murder, 

Killing in sudden affray by use of, § 35, p. 
892 

Presumption of malice from use of, § 35, p. 
894, n. 14 
Self-defense, 

Assault or attack with, § 126, p. 1008 
Carrying of as precluding plea, § 119, p. 
992 

Evidence as to reputation of deceased using 
on issue of, § 272, p. 1222 
Mutual combat with, § 122 
Possession or use of by deceased, § 278, p. 
1241 

Use in, § 131 

Stick, instructions as to, § 362, n. 56 
Voluntary manslaughter, intent inferred from 
use of, § 44 

Death, 

Indictment or information, averments as to, § 152, 
pp. 1047-1051 

Connection with criminal act, § 154 
Date of, § 155 
Fact of, § 153 
Place, § 155 
Time, § 155 
Necessity of, § 1, n. 1 
Death sentence, 

See, also, Capital cases, generally, ante 
Appeal and error, ante 


Death sentence—Continued, 

Circumstantial evidence, imposition on, § 433, p. 
314 

Commutation, appeal and error, § 412 
Constitutional provisions, § 433, p. 312 
Evidence, 

Admissibility, § 266 

Evidence required as to crime punishable by, 
§ 328, p. 67 

Execution of, validity of provision for, § 433, p. 
312, n. 33 

Failure of jury to fix punishment, pronouncement 
of, § 433, p. 317 

First degree murder, § 433, p. 312 

Killing ill connection with crime punishable 
by, § 31 
Intent, § 32 

Instructions to jury in respect of, § 399, p. 237 
Jury recommendation, §§ 434, 435 
Justifiable homicide in executing, § 106 
Mitigating circumstances as affecting punishment 
by, § 436 

Murder, imposition of, § 433, p. 312 
Plea of guilty, § 436 

Prior conviction, admissibility of evidence show¬ 
ing, § 221, p. 1137 

Recommendation to mercy in lieu of, §§ 434, 435 
Statutory provisions, § 433, p. 312 
Verdict as supporting, § 433, p. 311, n. 29 
Deceased. Victim, generally, post 
Declarations, 

Accused, 

Prior declarations, § 243 

Admissibility on question of malice, § 206 
Self-serving declarations, § 252, p. 1197 
Subsequent statements, § 252, p. 1196 
Admissibility in general, § 243, pp. 1178-1182; § 
252, pp. 1196-1200 

Antecedent circumstances, § 242; § 243, pp. 
1178-1182 

Contemporaneous declarations, § 246 
Corpus delicti, competency, § 201 
Dying declarations, generally, post 
Harmless error, admission in evidence, § 425, p. 
280 

Identity of accused, admissibility on question of, 
§ 215, p. 1124 

Insanity, admissibility on issue, § 259, p. 1209 
Intent, admissibility on question of, § 203 
Res gestae, admissibility as part of, § 175 
Self-serving declarations, generally, post 
Subsequent declarations, admissibility on issue of 
malice, § 211 

Suicide, admissibility on question of intent, § 
217 

Third persons, admissibility of evidence as to, § 
220 

De facto officers, 

Murder, killing of as, § 19 
Self-defense, resistance of, § 137, p. 1025 
Defamation, provocation, admissibility of evidence on 
issue of, § 263 

Defense of another, killing in, instructions as to, § 
385, pp. 188-199 

Defense of property. Property, post 
Defenses, 

Assault with intent to murder or MU, §§ 86-95, 
I pp. 949-955 
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Defenses—Continued, 

Instructions to jury as to, §§ 368-387, pp. 147- 
195 

Jury questions, §§ 341-350, pp. 106-114 
Delinitions, § 1 
Accessory, § 7 

Accessory after the fact, § 10 
Accessory before the fact, § 9, p. 836 
Adultery, § 108, p. 971 
Assault with intent to murder, § 73 
Constructive murder, § 13 
Corpus delicti, § 312, p. 5, n. 1 
Deadly weapon, § 25, p. 875 ; § 79, p. 944 
Deliberation, § 33, p. 886 
Dying declarations, § 286 
Excusable homicide, § 97 
Express malice, § 16 
First degree manslaughter, § 65 
Great personal injury, § 123 
Imminent, § 123, n. 60 
Implied malice, § 16 
Involuntary manslaughter, § 55 
Justifiable homicide, § 97 
Malice, § 14; § 78, n. 26 
Malice aforethought, § 15; § 78, n. 26 
Manslaughter, § 37 
Misadventure, § 112, p. 979, n. 61 
Murder, § 13 
Mutual combat, § 122 
Negligent homicide, § 38, p. 900 
Overt act, § 89, n. 88 
Premeditated design, § 33, p. 887 
Premeditation, § 33, p. 886 
Principals in first degree, § 8 
Principals in second degree, § 9, p, 836 
Second degree manslaughter, § 66 
Serious bodily injury, § 123 
Sudden affray, § 43 
Voluntary manslaughter, § 40 
Willful, §33, p. 886; §160 
Degree of crime. 

First degree murder, generally, post 
Grade or degree of crime, generally, post 
Manslaughter, post 
Murder, post 

Second degree murder, generally, post 
Deliberation and premeditation, 

Accessories before the fact, § 9, p. 843 
Admissibility of evidence, §§ 204-212, pp. 1106- 
1122; §260 

Appeal and error, inferences indulged in support 
of verdict, § 420, p. 264 
Assault with intent to murder, § 78 
Atrocity of attack, admissibility on question of, 

§ 205 

Attending circumstances, admissibility on question 
of, § 205 

Burden of proof, § 192 

Circumstantial evidence establishing, § 317 
Conditional threats, admissibility to show, f 206, 
p. 1109 

Defined, § 33, p. 886 
Distinguished, § 33, p. 886 
Evidence, 

Admissibility, §§ 204^212, pp. 1106-1122- ^ 
260 

Sufficiency, § 317 

Explanatory facts, admissibility, § 205 


Deliberation and premeditation—Continued 

Fiercen^ess of attack, admissibility on question of. 

First degree murder, post 

Flight of accused, admissibility on issue § 

Gun, presumption from use of, § 192, n. 7i 
Harmless error, instructions as to, § 497 ’« ^ 
Hostile demonstration by accused, admiLZh: 
on issue, § 206, p. 1107 

Indictment or information, averments as to § 


Instructions as to, § 358 

Harmless error in, § 427, p. 300 
Second degree murder, § 393 
Intoxication, 

Consideration of issue of, § 324, p. 50 
Effect of as to homicide requiring, § 5 , p 
832 

Evidence as admissible on issue of, § 260 
Jury question, § 340 

Lying in wait, establishment by, § 33, p 891 
Malice aforethought as importing premeditation 
§ 15 ’ 

Malice as implied from premeditation, §§ 17 , 23 
Mental incapacity rendering incapable of, § 4 , p 
826 ’ 
Murder, necessity of premeditation, § 15 
Poisoning, killing by, § 33 , p. 891 
Premeditation distinguished from deliberation 5 
33, p. 886 
Presumptions, § 192 

Instructions as to, § 358, n. 18 
Principal in second degree, § 9 , p. 843 
Prior threats by accused, admissibility on issue 

§ 206, p. 1108 

Provocation, evidence as admissible to disprove 
§ 262 

Second degree murder, § 35 , p. 895 
Instructions as to, § 393 
Self-defense, § 115 

Third persons, prior difficulties with as evidenc¬ 
ing, § 209 
Threats, 

Accused, admissibility on issue, § 206, dd 
1107-1113 

Weight given to, § 317 
Delirium tremens, defense of, § 5, p. 834 
Delusions, 

Admissibility of evidence on issue of insanity, § 
259, p. 1211 
Instructions as to. 

Evidence as requiring, § 369, p. 150, n. 42 
Misleading nature, § 369, p. 152, n. 61 
Killing under, evidence as to, § 267 

Demeanor of accused, evidence, admissibility, § 244; 

§ 247, p. 1186 

Dependent persons, involuntary manslaughter, neg¬ 
lect of, § 63 
Depraved mind. 

First degree murder, instruction on, § 392, p. 
211 

Second degree murder, 

Evidence, § 328, p. 76 
Killing evincing, § 35, p. 892 

Description. Indictment or information, post 
Destruction of body, identity of deceased, competency 
of evidence to prove, § 202 
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Diagrams, harmless error, admission in evidence, § 
425, p. 273 

Diligence, new trial, newly discovered evidence, § 
411 

Dipsomania, 

Excuse of, § 5, p. 831 ‘ 

Instruction as to, § 370, n. 70 

Direct evidence. 

Corpus delicti, ante 
' Dying declarations as, § 304, p. 1285 

Direction of verdict, 

Evidence precluding, § 338, p. 102 
Instructions equivalent to, § 398 
Self-defense, § 344, p. 108 

Dirk knife, deadly weapon per se, § 79, p. 945 

Discovery, desire to elude, evidence as to, § 247, p. 
1187 

Discretion of court. 

Appeal and error, review of discretionary matters, 
§ 419 

Display of articles not introduced in evidence, § 
336 

Dying declarations. 

Compelling introduction, § 297 
Preliminary examination respecting, § 295, pp. 

1260, 1268 

Exhumation and examination of body, § 335 
Eyewitnesses, compelling calling of, § 337, p. 
96 

Instructions to jury, manslaughter, § 395, p. 216 
Mitigating circumstances, admission of evidence 
as to, § 266 
New trial, § 411 

Number of witnesses, § 337, p. 95 
Order of proof, § 337, p. 97 
Recall of witnesses, § 337, p. 98 
Recommendation to mercy as addressed to, § 
435 

Remoteness of evidence, admissibility, § 206, p. 
1111, n. 10 

Self-defense, foundation for evidence of dangerous 
character of deceased, § 272, p. 1224 - 
Sentence and punishment, § 434 

Instructing jury as to, § 399, p. 237 
Involuntary manslaughter, § 433, p. 315 
Plea of guilty, § 436 
Review of, § 419 

Suicide, admission of declarations respecting, § 
217 

View of place of homicide by jury, § 334, pp. 89- 
92 

Discretion of jury. 

Capital punishment, § 433, p. 314 
Instructions as to, § 399, p. 238 
Punishment, review of, § 419 

Dismissal or nonsuit, evidence precluding, § 338, p. 
102 

Distances, measurement of, admissibility in evidence, 
§ 245 

Distinct offense, variance, proof of, § 176 

Distinctions, 

Assault with intent to murder or kill, § 73 
Degrees of murder, § 32, n. 95 
Deliberate and premeditated, § 33, p. 886 
Frustrated murder and attempted murder, § 69 
Justifiable and excusable homicide, § 99 
Malice and malice aforethought, § 15 


Documents, harmless error, admission in evidence, 
§ 425, p. 274 

Doubt, sanity of accused, instructions respecting, § 
369, p. 152 

Drowning, assault with intent to murder by, § 75 
Drugs, 

Admissibility of evidence as to drug addiction of 
deceased, § 222, pp. 1141,1143 
Dying declarations, declarant under influence of, 
§303 

Insanity from use of, instruc-tions as to, § 369, p. 
150: § 370 

Involuntary manslaughter, careless handling or 
use of, § 62, p. 928 

Irresponsibility because under influence of, evi- 
dence, § 324, p. 47 
Responsibility of one using, § 6 
Unintentional homicide as result of administer¬ 
ing, § 21, p. 869 

Drunkenness. Intoxication, generally, post 
Duel, 

Murder, killing another in, § 17; § 48, p. 913, n. 
66 

Punishment for homicide in, § 433, p. 312, n. 
31 

Dwelling. Habitation, generally, post 
Dying declarations, §§ 286-306, pp. 1249-1287 
Abortion, 

Admissibility, § 292 
Corroboration, § 306 
Res gestae, § 298, p. 1273, n. 41 
Accidental nature of act, § 299 
Admissibility in general, §§ 287-293, pp. 1250^ 
1259 

Appeal and error, 

Presumptions in favor of rulings on, § 421 
Review of question as to foundation for ad¬ 
mission, § 420, p. 260 

Assault with intent to murder or kill, harmless 
error in admission, § 425, p. 282 
Attendants, opinion of as showing sense of im¬ 
pending death, § 295, p. 1267 
Attestation of written declarations, § 292 
Belief in impending death, § 290 
Burden of proof, incompetency of declarant, § 
303 

Cause of killing, admissibility to prove, § 298, p. 
1273 

Caution in receiving, § 287; § 394, p. 1284 
Character, impeachment by showing, § 305 
Chronological recital of events leading up to 
crime, admissibility, § 298, p. 1276, n. 54 
Circumstantial evidence, § 304, p. 1285 
Common law, religious belief affecting admis¬ 
sibility, § 303 

Compelling introduction, § 297 
Competency as evidence, §§ 298-302, pp. 1272-1281 
Competency of declarant as affecting admissibili¬ 
ty, § 303 
Conclusions, 

Admissibility, § 299 

Sense of impending death, § 295, p. 1266 
Conclusiveness, § 304, p. 1284 
Condition of mind determining admissibility, § 
290 

Conditions essential to admissibility, §§ 288-291, 
pp. 1252-1256 
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Dying declarations—Continued, 

Conflcting statements, impeachment by showing, 
§ 305 

Confrontation by witnesses, admission as infrac¬ 
tion of right, § 287 

Consciousness of impending death, § 290 
Conspiracy, admissibility to prove, § 299, n. 
70 

Contradictory statements, §§ 292, 302 
Impeachment by showing, § 305 
Weight to be given to, § 304, p. 1283 
Corroboration, § 308 

Admissibility for purpose of, § 298, p. 1277 
Countervailing evidence upon admissibility, § 295, 

p. 1260 

Credibility, jury questions, § 295, p. 1270 
Credit to be given to, § 304, pp. 1282-1285 
Death of declarant, § 292 
Defense, admissibility in behalf of, § 287 
Defined, § 286 

Degree of apprehension of impending death, § 
290 

Direct evidence, weight given to as, § 304, p. 1285 
Drugs, declarant under influence of, § 303 
Ejaculations not connected with facts, § 301 
Extremis, declarant as required to be in, § 281 
False statements in, § 302 
Foreign language,* 

Admissibility, § 292 
Interpreter, § 296 

Forgiveness, admissibility of expressions of, § 
298, p. 1277 
Form of, § 292 

Foundation, § 295, pp. 1259-1270 

Harmless error in admission without, § 425 

p. 282 

Fragmentary statements, § 301 
Harmless error. 

Admission of, § 425, p. 280 
Exclusion of testimony as to, § 426, p. 286 
Instructions as to, § 427, p. 305 
Hearsay, § 287 
Husband and wife. 

Admissibility, § 303 
Proof by declarant’s wife, § 296 
Identity of guilty party. 

Admissibility to prove, § 298, p. 1273 
Definiteness, § 301 

Positive statements admissible as, § 299 
Impeachment, § 305 

Expression of opinion, § 299 
Impending death. 

Consciousness of, § 290 

Contrrdictory evidence on issue of, § 295, n 
1260 

Foundation for admission by showing sense 
of, § 295, p. 1262 
Jury question, § 295, p. 1270 
Daw question as to, § 295, p. 1269 
Inconsistency, effect of, § 302 
Inconsistent statements, impeachment by show¬ 
ing, § 305 

Indefinite or incomplete statements, § 301 
Infamy, incompetency of declarant by reason of 
§ 303 

Inferences, sense of impending death, § 295 n 

loco ' ® 


Dying declarations—Continued, 

Insanity, defense of, § 300 
Instructions as to. 

Cure of error in admission by 5 ^ 

282 ’ P- 

Harmless error in, § 427, p. 305 

Intentional nature of act, admissibility to shn^ 
§ 299 

Interpreters, impeachment of, § 305 
Interrogatories, § 292 
Interrupted declarations, 

Effect of, § 292 
Predicate for, § 295, p. 1262 

Jury, preliminary investigation in presence of 8 
295, p. 1267 ^ ^ 

Jury question, admissibility, § 295, p. 1268 
Last rites of church, administration as showing 
sense of impending death, § 295, p. 1266 
Law questions, admissibility, § 295. p. 1268" 
Leading questions, elicitation by, § 292 
Lingering hope of recovery, exclusion because of, 
§ 290 ’ 

Lunatics, jury question as to credibility, § 295 n 
1270, n. 98 

Malice, admissibility of declaration actuated bv 
§ 287 

Manner of communication, § 292 
Medical assistance, request for or consent as show¬ 
ing sense of impending death, § 295, p. 1267 
Mental competency of declarant, § 303 
Mode of proof and use in evidence, §§ 294-297 m 
1259-1272 
Motive, § 287 

Impeachment by showing, § 305 
Name of victim, admissibility to prove, § 29S 
p. 1273 

Notice to accused, § 292 

Condition precedent to admission, § 295, n 
1261 

Oath, operating as substitute, § 287 

Opiates, declarant under influence of, § 303 

Opinion evidence, sense of impending death, § 295, 

p. 1266 

Opinions, admissibility, § 299 
Oral declarations, proof of, § 296 
Order of proof, preliminary evidence on admis¬ 
sibility, § 295, p. 1261 

Parol evidence, proof of written declaration by, 

§ 296 

Part of, introduction of, § 297 
Partial admissibility, § 298, p. 1276 
Photograph, identification of accused by, § 298, p. 
1274, n. 46 

Physicians, opinion of as showing sense of im¬ 
pending death, § 295, p. 1267 
Predicate, § 295, pp. 1259-1270 

Harmless error in admission without, § 425, 

p. 282 

Preliminary evidence, § 295, p. 1260 
Presence of jury, § 295, p. 1267 
Premature predicate, § 295, p. 1259 
Presence of accused, necessity, § 292 
Presence of jury, preliminary investigation, S 295, 
p. 1267 

Prior threats, showing of, § 300 
Profanity, effect of use of, § 287 
Provocation, showing of, § 299 
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Dying declarations—Continued, 

Keaffirmance of, § 292 

Rebuttal, admissibility as affected by matters in, 
§ 298, p. 1277 

Refreshing recollection, § 296 
Religious beliefs, impeachment by showing, § 
305 

Res gestae, admissibility as to facts constituting, 
§ 298, p. 1273 

Revenge, admissibility of declaration for purpose 
of, § 287 

Secondary evidence. 

Nature as, § 287 
Written declarations, § 296 
Self-serving purpose, § 287 

Sense of impending death, foundation by showing, 
§ 295, p. 1262 

Signature, written declaration, § 296 
Signs, communication by, § 292 
State of feeling, admissibility to show, § 300 
Successive statements, § 292 
Predicate for, § 295, p. 1262 
Suspicion of identity of accused, § 299 
Temporary revival of dying person, effect of, § 
291 

Third persons, admissibility of declarations writ¬ 
ten down by, § 292 

Threats by accused, admissibility to show, § 300 
Uncompleted declaration, § 301 
Vague statements in, § 301 
Voluntary nature, § 291 
Weight as evidence, § 304, pp. 1282-1285 
Instructions to jury, § 295, p. 1270 
Whole declaration, accused’s right to introduction 
of, § 297 
Witnesses, 

Examination concerning, § 295, p. 1260 
Number and competency, § 296 
Writing, 

Necessity, § 292 

Secondary evidence of written declarations, § 
296 

Eccentricity, religious matters, defense of, § 4, p. 829, n. 
87 

Emergency, common design to kill, liability of those 
joining in, § 9, p. 848 

Emotional insanity, responsibility for homicide, § 4, 
p. 829 

Employer’s habitation, killing in defense of, instruc¬ 
tions as to, § 386, p. 192 

Employment of slayer, responsibility attaching, § 9, 
p. 840 

Encouragement, participation by, § 9, p. 839 

Enemies, evidence as to deceased having, admissibili¬ 
ty, § 218 

Environment, character, establishment by proof of, § 
221, p. 1135 

Epilepsy, insanity of accused as established by show¬ 
ing, § 324, p. 49 

Erroneous conclusion of sane mind, insane delusion as 
defense distinguished from, § 4, p. 829 

Error. Appeal and error, generally, ante 

Escape, 

Accessories to homicide in attempt to escape, § 9, 
p. 846 

Aiding or assisting by preventing escape of vic¬ 
tim, § 9, p. 840 

Evidence, admissibility, § 251 


Escape—Continued, 

First degree murder, killing in attempt to es¬ 
cape, § 31, n. 79 

Instructions respecting connection with offense § 
361, n. 40 

Involuntary manslaughter, 

Homicide in attempt, § 59 
Prevention of, § 58 

Justifiable homicide, prevention of, § 102, pp. 962- 
966 

Murder in killing officer attempting to prevent, § 
19; § 31, n. 79 

Participation as shown by attempt, § 321, p. 
41 

Voluntary manslaughter, shooting to prevent, § 50, 
n. 7 

Estoppel, appeal and error, assertion of error, § 422 
Evidence, 

See, also, Proof, generally, post 
Ability to kill, admissibility, § 214 
Abortion, sufficiency, § 323 
Aceessoryship, § 322, pp. 41-44 
Accidental killing. 

Admissibility, § 267 
Weight and sufficiency, § 326, p. 53 
Admissibility in general, §§ 200-285, pp. 1101-1249 
Alibi, sufficiency, § 319, p. 34 

Animus toward deceased, admissibility, § 240, 
p. 1172 

Antecedent circumstances, admissibility, §§ 240- 
243, pp. 1171-1182 

Appeal and error, review as to, § 420, pp. 260- 

265 

Appearance of accused after homicide, admis¬ 
sibility, § 247, p. 1186 
Arrest, 

Avoidance of, § 251 
Killing of person attempting. § 254 
Assault with intent to murder or kill, ante 
Attempt to kill, § 331 
Bloodstains, admissibility, § 215, p. 1125 
Burden of proof, generally, ante 
Business relations, admissibility, § 226, p. 1147, 
n. 71 

Capacity to commit offense, § 324, pp. 47-51 
Cause of death, admissibility, §§ 257, 258, pp. 1202- 
1207 

Character, 

Accused, § 221, pp. 1133-1138 
Third persons, § 223 
Victim, § 222, pp. 1338-1143 
Chemical analysis, cause of death, § 257, p. 
1205 

Circumstantial evidence, generally, ante 
Commission of act, admissibility, §§ 213-220, pp. 

1122-1133 
Competency, § 200 

Concealment, admissibility, § 247, p. 1187; §§ 251, 

266 

Conditional threats, admissibility, § 236 
Confining to issues, § 175 

Consciousness of guilt, admissibility, § 247, p. 
1187 

Conspiracy, admissibility, § 216 
Contemporaneous circumstances, admissibility, 
§§ 244r-246, pp. 1182-1185 

Cooling time, admissibility on issue of provoca¬ 
tion, § 265 
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Evidence—Continued, 

Coroner’s inquest, ante 
Corpus delicti, 

Admissibility, § 201 
Sufficiency, § 312, pp. 5-23 
Corroborative circumstances, admissibility, § 240, 
p. 1175 

Cutting with intent to kill, § 330, p. 85 
Death penalty, admissibility, § 266 
Declarations, generally, ante 
Defamation, admissibility on issue of provoca¬ 
tion, § 263 

Defense against third person, admissibility, § 283 
Defense of. 

Another, admissibility, § 282 
Habitation, admissibility, § 284 
Property, admissibility, § 285 
Deliberation, 

Admissibility, §§ 204r-212, pp. 1106-1122 
Sufficiency, § 317 

Demeanor of accused, admissibility, § 244; § 247, 

p. 1186 

Discovery, desire to elude, § 247, p. 1187 
Dying declarations, generally, ante 
Escape, admissibility, § 251 
Excuse. Justifiable or excusable homicide, post 
Exhumation and examination of body, § 335 
Expert testimony, generally, post 
Explanatory matters, generally, post 
Fingerprints, admissibility, § 215, p. 1125 
First degree manslaughter, sufficiency, § 329, p. 
77 

First degree murder, sufficiency, J 328, p. 66 
Flight, admissibility, §§ 251, 266 
Footprints, § 248, p. 1189 
Fourth degree manslaughter, § 329, p. 83 
Friendship between parties, admissibility, § 226, 
p. 1147 

Grade or degree of offense, 

Admissibility, § 266 
Sufficiency, §§ 327-329, pp. 58-83 
Habitation, defense of, § 284 
Habits, 

Accused, § 221 , pp. 1133-1138 
Third persons, § 223 
Victim, § 222 , p. 1142 
Harmless error, post 
Hearsay, generally, post 
Identity, 

Accused, 

Admissibility, § 215, pp. 1123-1127 
Sufficiency, § 320 
Deceased, 

Admissibility, § 202 
Sufficiency, § 313 

Impersonal threats, admissibility, § 236 
Incrimination of others, admissibility, § 218 
Indefinite threats, admissibility, § 236 
Inquest. Coroner’s inquest, ante 
Insanity, 

Admissibility, § 259, pp. 1207-1211 
Sufficiency, § 324, p. 47 
Instructions to jury applicable to, 

Assault with intent to kill, § 366 
Self-defense, § 379, pp. 178-181 
Insults, admissibility on issue of provocation § 


Evidence—Continued, 

Intent, sufficiency, § 315 
Intoxication, 

Admissibility, § 260 

Sufficiency to establish defense of 8 ^04 
50 ’ ^ P- 


Irrelevant circumstances antecedent to 
missibility, § 240, p. 1173 
Justification. Justifiable or excusable 
post 


crime, ad- 
homieide, 


Lack of opportunity, admissibility, § 214 
Location of wounds, admissibility, § 257, p. i 2 (f> 

Admissibility, §§ 204-212, pp. 1106-1129 
Sufficiency, § 316, pp. 27-30 
Malicious wounding with intent to kill, § 330 p ' 


Manslaughter, sufficiency, § 329, pp. 76-83 
Mental condition, admissibility, § 245 
Subsequent condition, § 248, p. 1192 
Mitigating circumstances, admissibility, § 286 
Money of deceased, possession of, § 250 
Motive, post 

Murder, sufficiency, § 328, pp. 59-76 
Negligence, admissibility, § 255 
New trial, insufficiency, § 408 
Objections to, rules governing, § 337 , p. 95 
Opinion evidence, generally, post 
Opportunity, admissibility, § 214 
Other offenses, 

Admissibility, § 253 
Weight and sufficiency, § 323 
Partial admissibility, § 337 , p. 95 
Participation, post 
Passion, 

Admissibility, §§ 262-265, pp. 1213-1216 
Sufficiency, § 325 

Personal relations of parties, admissibility. § 226, 
pp. 1146-1151 

Persons or articles not introduced in presence 
of, § 336 

Physical conditions, admissibility, § 245 

Subsequent conditions, § 248, pp. 1188-1192 
Poisoning, symptoms, § 257, p. 1202 
Poisons, purchase of, § 239 
Post mortem examinations, cause of death, § 257 
p. 1204 

Premeditation, 

Admissibility, §§ 204-212, pp. 1106-1122 
Sufficiency, § 317 

Preparation for crime, admissibility, § 239 
Preponderance of evidence, generally, post 
Presence of accused, admissibility, § 215, pp. 1123- 
1127 


Presumptions, generally, post 
Previous attempts, admissibility, § 239 
Prior convictions, admissibility in aggravation of 
penalty, § 266 

Prior difficulties, admissibility, § 241 

Property, defense of, § 285 

Property of deceased, possession of, § 250 

Provocation, 

Admissibility, § 262-265, pp. 1213-1216 
Sufficiency, § 325 
Rebuttal, generally, post 
Reception, rules governing, § 337 , pp. 94-98 
Reckless humor before homicide, admissibility, § 
240, p. 1173 
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Evidence— Continued. 

Relative positions of parties, admissibility, § 245 
Relative size and strength of parties, admissibili¬ 
ty, § 224 

Remoteness, generally, ante 
Reputation, generally, post 
Responsibility, § 324, pp. 47-51 
Restricting effect of, § 337, p. 95 
Searches and seizures, killing of person making, 
§ 254 

Second degree murder, sufficiency, § 328, p. 73 
Self-defense, post 

Shooting with intent to kill, § 330, p. 85 
Somnambulism, admissibility, § 261 
State of mind, generally, post 
Striking with intent to kill, sufficiency, § 330, p. 
85 

Subsequent circumstances, admissibility, §§ 247- 
252, pp. 1185-1200 
Suicide, admissibility, § 217 
Surrounding circumstances, admissibility, § 244 
Surviving family of deceased, admissibility, § 
225 

Third degree manslaughter, § 329, p. 83 

Third or lesser degrees of murder, § 328, p. 

76 

Third persons, commission of act, admissibility, 
§218 

Threat to kill, § 331 

Threatening demonstration, admissibility, § 244 
Threats, 

Accused, admissibility, § 236 
Victim, admissibility, § 237 
Time of offense, sufficiency, § 314 
Tracks, § 248, p. 1189 

Unknown antecedent facts, admissibility, § 240, p. 
1174 

Variance, generally, post 
Venue, establishment of, § 314 
Vicious humor before homicide, admissibility, § 
240, p. 1173 

Voluntary manslaughter, sufficiency, § 329, p. 

77 

Weapons, possession of after crime, § 249 
Weight and sufficiency, §§ 312-331, pp. 5-88 
Jury questions, § 338, p. 99 
Wounding with intent to kill, § 330, p. 85 
Exceptions, appeal and error, preservation of grounds 
of review by, § 414 ' 

Excusable homicide. Justifiable or excusable homi¬ 
cide, generally, post 

Exercise of authority or duty, killing in, instruction 
as to, § 373, p. 159 

Exhumation and examination of body, § 335 
Expenses, exhumation of body, § 335 
Expert testimony. 

Cause of death, § 257, p. 1203 
Establishment by, § 312, p. 18 
Physical condition of parties, admissibility, § 224; 
§ 248, p. 1190 

Position of deceased, admissibility, § 245 
Wounds, significance of, § 248, p. 1191 
Explanatory matters, evidence, admissibility, § 240, 
p. 1171 
Declarations, 

Accused, admissibility, § 252, p. 1198 
Deceased, admissibility, § 243, p. 1181 
Plight or concealment, evidence as to, § 251 


Explosives, assault with intent to murder by send¬ 
ing box containing, § 75 

Exposure, murder as result of death resulting from, 
§ 20, n. 45 
Express malice. 

Assault with intent to murder, § 78 
Attending circumstances, admissibility on issue, 
§205 

Evidence, sufficiency, § 316, p. 29 
First degree murder, § 34 

Indictment or information, allegation as to, § 156, 
p. 1052 
Instructions, 

Assault with intent to murder or kill, § 
365 

Definition of term, § 357, p. 329 
Grade or degree of crime, § 390, p. 206 
Involuntary manslaughter, § 56 
Malice aforethought as embracing, § 15 
Murder, § 16 

Previous declaration, showing by, § 206, p. 1106 
Second decree murder, § 35, p. 894 
Extremis, dying declarations, declarant as required to 
be in, § 289 
Eyewitnesses, 

Compelling calling of, § 337, p. 96 
Dying declarations as admissible regardless of, 
§ 287 

Grade or degree of crime, 

Details by, § 199, p. 1100 
Instructions as to in case of eyewitnesses, § 
389, p. 203 

Fact questions. Jury questions, generally, post 
False statements, dying declarations, admissibility, § 
302 
Family, 

Deceased, admissibility of evidence as to, § 225 
Defense of protecting, burden of proof, § 197 
Family difficulty, prior connection with, admissibili¬ 
ty of evidence as to, § 241, n. 54 
Family relationship, prior difficulties between persons 
in, admissibility of evidence as to, § 208, p. 1116 
Fear, death solely result of, responsibility, § 11, p. 852 
Felonies, 

Assault with intent to murder, § 73 
First degree murder, post 
Justifiable homicide. 

Arrest or prevention of escape, § 102, p. 963 
Prevention of, § 101 
Killing in perpetration of, 

Burden of proof, § 199, p. 1301 
Evidence, admissibility, § 253 
Indictment or information, § 148 
Premeditation as presumed, § 192 
Second degree murder, § 35, p. 893 
Third degree murder, § 36 
Killing to prevent, burden of proof, § 197 
Manslaughter, killing while resisting attempt to 
commit, § 38, p. 899 
Felonious homicide, defined, § 1 
Felonious intent, murder, § 13 
Feloniousness, 

Indictment or information, averments as to, § 
160 

Assault with intent to murder or kill, § 170, 
p. 1070 

Presumptions, § 186 
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Females, 

Indictment or information, description of female 
killed, § 145 

Provocation as result of insulting words to, in¬ 
struction on manslaughter, § 395, p. 227 
Relatives, insults to, evidence as admissible on 
issue of provocation, § 263 

Fence^ rails, deadly weapons, use regarded as, § 25, p. 
876 

Ferocity, deceased, admissibility of evidence in respect 
of, § 222, p. 1140 
Fifth degree murder, § 36 
Fight, 

Self-defense, voluntarily engaging in, § 122 
Voluntary manslaughter, interference resulting 
in killing, § 48, p. 914 

Fine, punishment by, involuntary manslaughter § 
433, p. 315 

Fingerprints, identification by, admissibility, § 215 d 
1125 ‘ 

Firearms, 

Deadly weapon, 

Manner of use constituting, § 79, p. 945 
Per se, § 79, p. 945 
Use regarded as, § 25, p. 876 
Evidence as to possession by accused, I 244 n 
98 * ‘ 

Excusable homicide, pointing of, § 112, p. 980 
Fourth degree manslaughter, negligent handling 
causing death, § 67 

Habit of carrying, admissibility of evidence as 
to, § 221, p. 1136 

Habitation, instruction as to use in defense of 
386, p. 192 

Involuntary homicide, careless handling, § 62, p. 
928 

Involuntary manslaughter, unintentional killing 
in unlawful handling, § 59 
Premeditation, presumption from use of, § 192 
n. 71 ’ 

Reckless use, instruction on, § 395, p. 229 
Reputation for caution in use of, evidence as to 

§ 221, p. 1136 

Self-defense, admissibility of evidence showing 
reputation of deceased as to using, § 272 n 
1222 

First degree manslaughter, § 65 
Instructions as to, § 395, p. 223 
First degree murder, §§ 30-34, pp. 879-892 

See, also, Capital cases, generally, ante 
Accessories, punishment, § 433, p. 316 
Accomplices, killing by, § 32 
Arrest, killing of officer when resisting, § 31, n. 

85 

Arson, killing in perpetration of, § 31 
Atrocious killing, intent, § 32 
Atrocity, 

Circumstances of, § 31 
Instruction as to, § 392, p. 211 
Burden of proof, § 199, p. 1100 
Burglary, killing during, § 31 
Circumstantial evidence, § 328, p. 67 
Conditional intent, § 32 
Cruelty, 

Circumstances of, § 31 
Instruction as to, § 392, p. 211 
Dangerous act, killing perpetrated by, § 31 
Intent, § 32 


First degree murder—Continued, 

Death sentence, § 433, p. 313 

Discretion of jury, § 433, p. 314 
Instructions as to, § 399, p. 237 
Deliberation and premeditation, § 31 „ s-o 
§ 33, pp. 884^91 ’ 

Eviden-e as to, § 328, pp. 66, 71 
Express malice establishing, § 34 
Necessity that killing result from 5 sq 
889 ^ P* 

Presumptions, § 199, p. 1100 
Time requisite for, § 33, p. 887 
Depraved mind, instruction in respect of, § 392 p 
211 * 

Doubt as to guilt of, § 328, p. 66 
Elements of, § 30 

Escape, killing in attempt to^ § 31, n. 79 
Evidence, § 328, pp. 66-72 
Express malice, § 34 

Felony, killing in perpetration of, § 31 

Deliberation and premeditation as essential 8 
33, p. 890 ’ * 

Instructions, § 392, p. 210 
Intent, § 32 

Fixed purpose, forming by deliberation and pre¬ 
meditation, § 33, p. 885, n. 23 
Implied malice, § 34 

Indictment or information, necessity of charging, 
§ 162 ’ 
Instructions, § 392, pp. 208-212 
Atrocity, § 392, p. 211 
Cruelty, § 392, p. 211 
Depraved mind, § 392, p. 211 
Extenuating circumstances, § 399, p. 240 
Killing in connection with other felony, § 392, 

p. 210 

Lesser degrees, § 389, p. 200; § 392, p. 209 
Life imprisonment, as to, § 399, p. 237 
Lying in wait, § 392, p. 210 
Necessity, § 392, p. 209 
Negative instructions, § 392, p. 209, n. 42 
Poisoning, § 392, p. 210 
Punishment, § 399, p. 237 
Second degrees, § 393 
Intent, § 32 

Evidence as to, § 328, p. 66 
Indictment as required to charge, § 157 
Premeditated design as signifying, § 33, p. 
887 

Jury questio-n, punishment, § 434 
Larceny, killing in connection with, § 31 
Lying in wait, § 31 

Deliberation and premeditation as established 
t>y, § 33, p. 891 
Evidence, § 328, p. 72 
Instructions as to, § 392, p. 210 
Intent, presumption of, § 32 
Malice, § 34 

Malice aforethought, § 33, p. 885, n. 23 
Mitigating circumstances, instructions on, § 399, p. 
240 

Momentary impulse as deliberation sufiicient for, 

§ 33, p. 889, n. 64 

Negative instruction as to, § 392, p. 209, n. 42 
Number of witnesses, § 328, p. 67 
Other offenses in connection with, evidence, § 328, 
p.72 
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First degree murder—Continued, 

Passion, killing committed under, § 33, p. 890, n. 
75 

Plea of guilty, 

Jury question as to 'degree, § 352, p. 118 
Penalty under, § 436 
poisoning, § 31 

Deliberation and premeditation as shown by, 
§ 33, p. 891 

Instructions as to, § 392, p. 210 
Intent, § 32 

Malice evidenced by, § 34 
Premeditated design, defined, § 33, p. 887 
Premeditated malice, § 33, p. 887 
presumptions, § 199, p. 1099 
Proof, variance, § 177 
Punishment, 

Instructions as to, § 399, p. 237 
Jury question, § 434 
Pape, killing in perpetration of, § 31 
Peasonable doubt, evidence beyond as essential, § 

328, p. 66 

Pecommendation to mercy, § 435 
Peversal on appeal, § 432, n. 22 
Pobbery, killing in connection with, § 31 
Statutory provisions, 

Elements of, §§ 30, 31 
Intent, § 32 

Pecommendation to mercy, § 435 
Willfulness and premeditation, § 33, pp. 884- 
891 

Time requisite for deliberation or premeditation, 
§ 33, p. 887 

Torture, killing perpetrated by, § 31 

Deliberation and premeditation as supplied 
by, § 33, p. 891 
Intent, § 32 

Unintentional killing of person other than one 
intended, § 32 

Verdict, construction of, § 407 
Willfulness, § 31; § 33, pp. 884-891 
Pists, 

Assault with intent to murder, use of, § 75, n. 
1 

Expert testimony, bruises as caused by, § 248, p. 
1191 

Self-defense, voluntarily engaging in fist fight, § 
122 

Fixed purpose, first degree murder, forming by de¬ 
liberation and premeditation, § 33, p. 885, n. 

FligS 

Admissibility of evidence in general, §§ 251, 266 
Corroboration of accomplice testimony by, § 319, 
p. 36 

Declarations as to, admissibility, § 243, p. 1179, 
n. 68 

Jui^y question, § 353 

Participation as shown by, § 9, p. 840, n. 34; § 321, 
p. 41 

Premeditation and deliberation, admissibility on 
question, § 205 

Third persons, admissibility of evidence as to, § 
218 

Foeticide, indictment or information, 

Intent as required to be alleged, § 157 

Malice as required to be shown, § 156, p. 1053 


Footprints, 

Admissibility of evidence as to, § 248, p. 1189 
Identification of accused by, § 215, p. 1124 
Forcible entry and detainer, involuntary manslaughter, 
death resulting from unjustified entry, § 57, n. 
64 

Foreign language, 

Dying declarations. 

Admissibility, § 292 
Interpreter, § 296 

Threat to kill, indictment, § 174, n. 49 
Forgiveness, dying declarations, admissibility of ex¬ 
pressions of, § 298, p. 1277 
Form, indictment or information, § 141 
Foundation, 

Declarations by accused, admissibility as requir¬ 
ing, § 243, p. 1179 

Dying declarations, § 295, pp. 1259^1270 

Harmless error in admission without, § 425, 

p. 282 

deputation, admission of evidence as to, § 221, p. 
1135 

Fourth degree manslaughter, § 67 
Evidence, § 329. p. 83 
Fourth degree muraei, § 36 
Fratricide, defined, § 1 
Freedom from fault. 

Defense of another, instructions as to killing in, 
§ 389, p. 189 
Self-defense, post 

Friendship of parties, admissibility of evidence as to, 
§ 226, p. 1147 
Fright, 

Death caused by, responsibility, § 11, p. 853 
Voluntary manslaughter, passion resulting from, 
§ 42 

Frustrated homicide, § 69 

Fugitive from justice, evidence, admissibility, § 254 
Funeral expenses, malice, admissibility of evidence 
as to payment on issue of, § 211 
Gaoler, justifiable homicide, quelling disturbance 
among prisoners, § 194 

General complaints, malice, admissibility to show, § 
206, p. 1109 

General threats, malice or premeditation, admissibility 
on question of, § 206, p. 1110 
General verdict, sufficiency, § 401, p. 242 
Gestures, 

Self-defense, provocation by as precluding, § 119, 
p. 990 

Voluntary manslaughter, provocation, § 47 
Good character. Character, generally, ante 
Good faith. 

Justifiable homicide, prevention of offenses, § 
101 

Self-defense, 

Abandonment of difficulty, instruction as to, § 
381 

Based on, § 115 
Grade or degree of crime. 

Appeal and error, review of evidence on ques¬ 
tion, § 420, p. 265 

Assessment of punishment as finding, § 404 
Burden of proof, § 199, pp. 1098-1101 
Instructions as to, § 390, p. 207 
Circumstantial evidence, consideration of, § 327 
Doubt as to, § 327; § 328, p. 66 
Instructions on, § 397 
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Grade or degree of crime—Continued, 

Evidence, 

Admissibility, § 266 
Intoxication, § 260 
Sufficiency, §§ 327-329, pp. 58-83 
First degree murder, generally, post 
Harmless error, instructions as to, § 427, n 
293 

Indictment or information, designation of, S 
' 162 

Instructions as to, §§ 389-398, pp. 200-235 
Acquittal, § 398 

Application of law to facts, § 390, p. 207 
Argumentativeness, § 390, p. 206 
Arraignment as affecting, § 394 
Assault with intent to murder, § 396, pp. 230- 
233 

Atrocity, § 392, p. 211 
Burden of proof, § 390, p. 207 
Circumstantial evidence requiring, § 389, p 
202 

Combination, § 390, p. 206 
Crime defined by statute, § 391 
Cruelty, § 392, p. 211 
Defenses, § 390, p. 207 

Definitions, assault with intent to murder 
§ 396, p. 230 

Depraved mind, § 392, p. 211 
Determination of grade or degree, § 389, p 
204 

Different degrees of murder, § 391 
Direction of verdict, § 398 
Distinguishing between, § 391 
Doubt as to grade, § 389, p. 202; § 397 
Evidence requiring, § 389, p. 202 
Excluding grades or degrees, § 389, p. 203 
Explanatory instructions, § 389, p. 201 
Explicitness, § 390, p. 205 
Eyewitnesses, § 389, p. 203 
Failure of proof, § 389, p. 203 
First degree murder, generally, ante 
Following language of statute, § 391 
Form. § 390, pp. 205-208 
Former acquittal as affecting, § 389, n 
205 

Harmless error in, § 427, p. 293 
Higher degree than for which arraigned § 
394 

Ignoring grades or degrees, § 389, p. 203 
Included offenses, § 389, p. 201 
Invading province of jury, § 398 
Issues and evidence, effect of, § 389, pp. 201- 
203 

Lesser degrees, § 389, p. 200 
Lower included offenses, § 389, p. 201 
Lying in wait, § 392, p. 210 
Malice, § 390, p. 206 
Manslaughter, generally, post 
Matters reducing to lower degree, § 390, p. 
207 

. Misleading instructions, § 390, p. 206 
Doubt of grade, § 397 
Necessity, § 389, p. 200 
Particular term, § 390, p. 207 
Plea of not guilty by reason of insanity, § 389 
p. 203, n. 79 * ’ 

Poisoning, § 392, p. 210 


Grade or degree of crime—Continued, 

Instructions as to—Continued, 

Power of jury, § 398 
Presumptions, § 390, p. 207 
Propriety, § 389, p. 200 
Province of court and jury, § 393 
Reasonable doubt as to, § 397 
Reduction to lesser degree, § 390, d 207 
Repetition, § 390, p. 206 
Second degree murder, § 393 
Separation of, § 390, p. 206 
Several defendants, § 398 
Statutory degree, § 391 
Statutory provisions, § 389, p. 201 
Sufficiency, § 390, pp. 205-208 
Verdict, § 398 
Intoxication, 

Evidence as admissible to lower, § 260 
Reduction of, § 5, p. 832 

Issues,^ proof and variance with respect to, § 

Jury questions, § 352, pp. 115-119 
Manslaughter, generally, post 
Murder, generally, post 

New trial, conviction of lesser grade, § 409 
Presumptions, § 199, pp. 1098-1101 
Instructions as to, § 390, p. 207 
Reasonable doubt as to, instruction on, § 397 
Second degree murder, generally, post 
Statutory provisions. 

Instructions, § 391 

Lesser grades, § 389, p. 201 
Manslaughter, § 395, p. 223 
Murder, § 29 

Treachery, burden of proof, § 199, p. 1101 
Verdict, 

Assessment of punishment as finding, § 404 
Indictment showing, § 403 
Instructions, § 398 
Several defendants, § 400 
Specification of, §§ 402-404, pp. 244-247 
Grammatical construction, indictment or information, 
assault with intent to murder or kill, § 164 
Grammatical errors, verdict, § 401, p. 243 
Grief, death resulting solely of, responsibility. § 11 
p. 852 

Gross negligence, 

Excusable homicide, § 112, p. 980 
Fourth degree manslaughter, § 67 
Involuntary manslaughter, unintentional homi¬ 
cide occasioned by, § 62, p. 924 
Voluntary manslaughter, § 44, n. 64 

Guardian and ward, justifiable or excusable homicide, 
defense of, § 108, p. 970 

Guests, justifiable homicide, defense of, § 108, p. 
970 

Guilty. Plea of guilty, generally, post 
Guns, 

Firearms, generally, ante 
Spring gun, generally, post 
Habitation, defense of. 

Assault with intent to kill, § 94 
Evidence as to, § 284 

Sufficiency, § 326, p. 57 
Instructions as to, § 386, pp. 191-194 
Jury question, § 346 
Justifiable homicide, § 109, pp. 972-976 
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Habits, evidence as to, 

Accused, § 221, pp. 1133-1138 
Third persons, § 223 
Victim, § 222, p. 1142 

Self-defense, § 272, pp. 1221-1229 
Hallucinations, 

Avoidance of criminal responsibility because of. 

§ 4, p. 828 

Killing under, evfdenoe as to, § 267 
Hands and feet, assault with intent to murder, use 
of, § 75, n. 99 

Hanging, justifiable homicide in execution of crimi¬ 
nal by, § 106 
Harboring slayer, 

Accessory after the fact, § 10 
Responsibility attaching, § 9, p. 841 
Harmless error, §§ 423—428, pp. 266—307 

Abortion, instructions in respect of, § 427, p. 

292 

Accidental killing, instructions as to, § 427, p. 

303 

Admitted facts, exclusion of evidence as to, § 426, 
p. 284 

Aiders and abettors, instructions as to, § 427, p. 

301 

Argumentative instructions, § 427, p. 289 
Arguments of counsel, § 424 
Assault with intent to murder or kill, § 423 
Admission of evidence, § 425, p. 269 
Instructions, failure or refusal to instruct, 

§ 427, p. 291 

Burden of proof, instructions as to, § 427, p. 

292 

Character, 

Admission of evidence of, § 425, p. 273 
Exclusion of evidence as to, § 426, p. 286 
Clothing, admission in evidence, § 425, p. 273 
Conduct of trial, § 424 

Confessions, admission in evidence, § 425, p, 280 
I>eclarations, admission in evidence, § 425, p. 

280 

Degree of crime, instructions as to, § 427, p. 293 
Deliberation, instructions as to, § 427, p. 300 
Diagrams, admission in evidence, § 425, p. 273 
Documents, admission in evidence, § 425, p. 274 
Dying declarations. 

Admission of, § 425, p. 280 
Exclusion of testimony as to, § 426, p. 

286 

Instructions as to, § 427, p. 305 
Evidence, 

Admission of, § 425, pp. 269-283 
Cure of error, § 425, p. 277 
Facts admitted or otherwise established, § 

425, p. 275 

Instruction to disregard, § 425 p. 277 
Reputation, § 425, p. 272 
Withdrawal, § 425, p. 277 
Exclusion of, § 426, pp. 283-287 
Admitted facts, § 426, p. 284 
Immaterial evidence, § 426, p. 284 
Favorable instructions to jury, § 427, p. 289 
Grade or degree of crime, instructions as to, § 427, 
p. 293 

Hearsay evidence, admission of, § 425, p. 273 
Higher degree of offense, instruction as to, § 427, 
p. 294 

Higher offense, evidence showing guilt of, § 423 
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Harmless error—Continued, 

Indictment or information, defects in, § 424 
Insanity, 

Admission of evidence, § 425, p. 279 
Exclusion of evidence, § 426, p. 285 
Instructions, § 427, pp. 287-306 

Accident or misfortune, § 427, p. 303 
Aiders and abettors, § 427, p. 301 
Conspiracy, § 427, p. 301 
Cure of error, § 427, p. 290 

Excluding evidence, § 426, p. 286 
Deliberation and premeditation, § 427, p. 
300 

Djing declarations, § 427, p. 305 
Grade or degree of crime, § 427, p. 293 
Intent, § 427, p. 299 

Justification or excuse, § 427, p. 301 
Malice, § 427, p. 299 

Misstatement of evidence in, § 427, p. 306 
Mitigation, § 427, p. 302 
Motive, § 427, p. 299 
Punishment, § 427, p. 305 
Self-defense, § 427, p. 303 
Intent, instructions as to, § 427, p. 299 
Intoxication, instruction on ^defense of, § 427, p. 
302 

Justification or excuse, instruction as to, § 427, p. 
301 

Letters, admission in evidence. § 425, p. 274 
Lower degree of crime, instructions as to, § 427, p. 
296 

Malice, instructions as to, § 427, p. 299 
Manslaughter, 

Admission of evidence, § 425, p. 270 
Instructions, failure or refusal to instruct, § 
427, p. 291 

Motive, instructions as to, § 427, p. 299 
Murder, admission of evidence, § 425, p. 270 
Objections to questions, rulings on, § 425, p. 274 
Opinion evidence, admission of, § 425, p. 273 
Other offenses, admission of evidence of, § 425, p. 
280 

Photographs, admission in evidence, § 425, p. 
273 

Premeditation, instructions as to, § 427, p. 300 

Proceedings before trial, § 424 

Punishment, instructions as to, § 427, p. 305 

Reception of evidence, § 424 

Remarks of counsel, § 424 

Remote evidence, exclusion of, § 426, p. 284 

Re-opening case for additional evidence, § 424 

Reputation, 

Admission of evidence as to, § 425, p. 273 
Exclusion of evidence as to, § 426, p. 286 
Res gestae, admission of declarations as part of, 

§ 425, p. 280 
Self-defense, 

Admission of evidence on issue, § 425, p. 
279 

Exclusion of evidence on issue, § 426, p. 285 
Instruction on, § 427, p. 303 
Sentence and punishment, § *128 
Substantial pnejudice, § 423 
Technical errors or irregularities, § 423 
Threats, exclusion of evidence as to, § 426, p. 
285 

Trivial errors, § 423 

Undisputed evidence, admission of, § 425, p. 275 
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Harmless error—Continued, 

Verdict, § 428 

Cure of error by, § 425, p. 278; § 426, p. 287 
View of scene of homicide, § 424 
Hatred, 

Express malice, showing by, § 16 
Malice as including, § 14 

Assault with intent to murder, § 78 
Hearsay, 

Declarations by victim in accused’s presence, § 252, 
p. 1199 

Dying declarations as, § 287 
Harmless error, admission of, § 425, p. 273 
Motive, establishment by, § 227, p. 1153 
Third persons, declarations of, § 243, p. 1181 
Heart failure, death due solely to, § 11, p. 852, n. 
65 

Heat of passion. 

Adultery, killing of spouse or paramour detected 
in act of, § 49 

Assault with intent to murder, § 78, n. 32; § 
87 

Instructions as to, § 398, p. 230, n. 22 
Cooling time, §§ 54, 58 

Assault with intent to murder, § 87 
Excusable homicide, § 97 

Accident and misfortune in, § 112, p. 981 
Fourth degree manslaughter in, § 67 
Illicit intercourse, killing of spouse or paramour 
detected in act of, § 49 

Indictment or information, omission of words in, 
§ 163 

Instructions as to, § 371, pp. 155-158 
Manslaughter, § 395, p. 228 
Intoxication, admissibility of evidence to show, § 
262 

Justifiable homicide, § 97 
Cooling time, § 98 

Manslaughter, generally, § 38, pp. 898, 900 
Instructions as to, § 395, p. 228 
Second degree manslaughter, homicide in, § 68 
Second degree murder, instruction defining, § 
393 


Third degree manslaughter, homicide committed 
in, § 67 

Voluntary manslaughter, §§ 40, 42, 43 

Mutual combat engendering, § 48, p. 913 
Personal violence arousing, § 48, p, 911 
Provocation, § 42 
Helpless persons. 

Assault with intent to murder by exposure, § 
75 

Involuntary manslaughter, neglect of, § 63 
Heredity, insanity, showing of tenancy, § 259, p 
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Hiding body, evidence as to, admissibility, § 247, p 
1187, n. 43 

Hiring slayer to commit homicide, responsibility at¬ 
taching, § 9, p. 840 

Hoes, deadly weapons, use regarded as, § 25, p. 
876 


Holding victim, responsibility attaching, § 9, p. 84C 
Home. Habitation, generally, ante 
Homicidal mania, paranoiac suffering from, instruc¬ 
tions as to, § 369, p. 152 
Homicidio proditorio, defined, § 1 
Honesty, reputation of accused for, admissibility of 
evidence, § 221, p. 1134 


Hospiticide, defined, § 1 
Hosticide, defined, § 1 

Hostile acts, self-defense, admissibility of evidn„^ 
on issue of, § 275, pp. 1230-1233 ^ 

Hostile demonstration, self-defense, necessitv s ioa 
p. 1007 

Hunting rifle, deadly weapon, use regarded as 8 9?:.. 
876 * 


Husband and wife, 

AdulteiT, generally, ante 
Aiding and abetting, § 9, p. 838, n. 7 
Dying declarations. 

Admissibility as against each other, § 303 
Proof by declarant’s wife, § 296 
Felony, murder committed by husband in connpr 
tion with, § 9, p. 844, n. 87 
Infidelity, admissibility of evidence on issue of 
provocation, § 264 

Justifiable or excusable homicide, defense nf s 
108, p. 970 ’ ® 

Motive, 

Admissibility of evidence on question of 8 
228, p. 1159 ’ * 

Infatuation with another, § 229 
Loss of affection, § 229 
Unlawful relations with spouse, § 230 
Presumptions, relationship as affecting, § 198 
Ravishing wife, justifiable homicide in preven¬ 
tion of, § 108, p. 970 

Relationship, admissibility of evidence in prose¬ 
cution for killing spouse, § 226, p. 1148 
Uxoricide defined, § 1 
Hypnosis, defense of, § 6 
Hypothetical questions, 

Autopsy, expert testimony based on, § 257, p 
1204 


Cause of death, § 257, p. 1203 
Identification, 

Accused, 

Declaration of victim establishing, admis¬ 
sibility, § 252, p. 1199 
Dying declarations. 

Admissibility, § 298, p. 1273 
Positive, § 299 
Evidence in general, 

Admissibility, § 215, pp. 1123-1127 
Sufficiency, § 320 
Jury question, § 353 

Rebuttal, admissibility of evidence in, § 215, 
p. 1123 

Articles not introduced in evidence, discretion of 
court, § 336 

Burden of proof in respect of, § 185, n. 21 
Perpetrator, conviction of accessory as requiring, 
§ 9, p. 839 

Variance in respect of, § 179 
Victim, 

Circumstantial evidence as sulficient to es¬ 
tablish, § 313 

Corpus delicti, element of, § 312, p. 6 
Evidence, 

Admissibility, § 202 
Sufficiency, § 313 
Jury question, § 353 

Weapons, admissibility as dependent on, § 249 
Idiots, subject of, § 2 

Idle remarks, malice, admissibility to show, § 206, p. 
1109 
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in feeling, 

Intent, admissibility or evidence on question of, 
§ 203 

Motive, evidence of as admissible to show, § 228, 
pp. 1156-1160 

Self-defense, admissibility of evidence on issue of, 
§ 275, pp. 1230-1233 


Ill will, 

Declarations of accused, admissibility to show, § 
2.52, p. 1197 

Express malice, showing by, § 16 


Malice, 

Importing, § 14 

Shown by evidence of, § 316, p. 29 
Malice or intent, admissibility on question of, § 
20S. p. 1114 

Participation as established by showing, § 321, 
p.39 


Illicit relations or intercourse. 

Evidence as to as admissible in prosecution for 
killing wife, § 226, p. 1148 
Involuntary manslaughter, homicide in connec¬ 
tion with, § 50, n. 06 
Justifiable homicide based on, § 98 
Killing of spouse or paramour detected in act of, 
§49 

Motive, admissibility of evidence as to, § 230 
Illustrative matters, instructions to jury, self-defense, 
§ 370, p. 181 

Imminent danger. Self defense, post 
Impartial trial, right of accussed to, § 333 
Impeachment, dying declarations, § 305 
Expressions of opinion, § 299 
Impending death. Dying declarations, ante 
Imperfect self-defense, voluntary manslaughter, re¬ 
duction of offense to. § 46 

Impersonal threats, evidence, admissibility, § 236 
Implied malice. 

Assault with intent to murder, § 78 
Instructions, § 365 

Attending circumstances, admissibility on issue, 
§205 

First degree murder, § 34 

Indictment or information, allegation of, § 156, p. 
1052 

Instructions, 

Assault with intent to murder or kill, § 365 
Definition of term, § 357, p. 129 
Grade or degree of crime, § 390, p. 206 
Second degree murder, § 35, p. 893 
Involuntary manslaughter, § 56 
Law questions, § 340 
Malice aforethought as embracing, § 15 
Murder, § 16 

Second degree murder, § 35, p. 893 
Instruction as to, § 393 


Imprisonment, 

Life imprisonment, generally, post 
Sentence and punishment, generally, post 
Improper treatment of injury, death as result of, 
responsibility as affected, § 11, p. 855 
Impulse, insanity, admissibility of evidence on issue 
of, § 259, p. 1207 

Incomplete statements, dying declarations, admissibili¬ 
ty, § 301 

Incurable disease, person afflicted with as subject of, 
§2 


Indefinite statements, dying declarations, admissibili¬ 
ty, § 301 

Indefinite threats, evidence, admissibility, § 236 
Indeterminate sentence, statutory provisions, § 433, p. 
316 

Indictment or information, §§ 139-184, pp. 1026-1086 
Abbreviations, variance, § 179 
Abortion, § 149 

Death as required to be charged, § 154, n. 
61 

Act or omission causing death, allegations as to, 
§§ 146-151, pp. 1035-1047 
Aggravation, omitting elements of, § 163 
Aider or abettor, charging accused as, § 146 
Alias, use of word in, § 145 
Appeal and error, harmless error, § 424 
Arrest, allegations as to resisting, § 148 
Assault and battery, showing as to, § 149 
Assault with intent to murder or kill, ante 
Attempt to kill or murder, § 173 
Certainty, § 139 

Manner and means of killing, § 150, p. 1043 
Omission of duty or negligence, § 147 
Child, description of child killed, § 145 
Civil status of person killed, § 145 
Common law, ante 

Conclusion, allegation of deliberation and premedi¬ 
tation in, § 158 

Connection with criminal act, death, § 154 
Conspiracy, charge of, § 146 
Constitutional provisions, § 141 
Date, 

Death, § 155 
Offense, § 142 

Deadly weapons, allegations as to manner of us¬ 
ing, § 150, p. 1943 
Death, ante 

Defensive matters, negativing, § 140 
Degree, 

Designation of, § 162 
Verdict as charged in, § 403 
Deliberate and premeditation, §§ 158, 159 
Description, 

Accused, § 144 
Mortal wound, § 151 

Person assaulted, assault with intent to 
murder or kill, § 166 
Person killed, § 145 

Variance as to person killed or assaulted, § 
179 

Weapons used, § 150, p. 1044 
Designation of crime or degree, § 162 
Evidence admissible under, § 175 
Express malice, allegation of, § 156, p. 1052 
Fact of death, averments of, § 153 
Felonies, averments as to homicide committed in 
perpetrating, § 148 
Females, description of, § 145 
First degree murder, necessity of charging, § 162 
Foeticide, 

Intent as required to be alleged, § 157 
Malice as required to be shown, § 156, p. 
1053 
Form, § 141 

Harmless error, defects in, § 424 

Heat of passion, omission of words, § 163 

Implication, § 130 
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Indictment or information—Continued, 

Implied malice, averments as to, § 156, p. 1052 
Inference, willfulness as chargeable by, § 160 
Infliction of mortal wound, averment of, §§ 149, 
151 

Instruments or means used, allegations as to, § 
150, p. 1042 
Intendment, § 139 

Intent, necessity and sufficiency of averments as 
to, § 157 

Joint indictment, variance, § 180 
Joint undertaking, showing of negligence in re¬ 
spect of, § 147 

Knowledge, averments as to, § 161 
Language of statute, § 141 

Assault with intent to murder or kill § 
164 

Manslaughter, § 163 
Location of wound, § 151 

Malice, necessity and sufficiency of averments, § 
158, pp. 1051-1054 

Manner and means of killing, § 150, pp 1041- 
1046 

Manslaughter in general, § 163 
Means or method, proof corresponding to, § 182, d 
1082 

Misspelling in, § 139 
Misstatement of date, effect of, § 142 
Mortal wound. 

Description of, § 151 
Showing infliction of, § 149 
Name of deceased, description by, § 145 
Negativing defenses or statutory exceptions, § 
140 

Negligence, charge of, § 147 

Nickname, variance in respect of, § 179 

Omission, § 139 

Omission of duty, averments as to, § 147 
Other offenses, averments as to killing in per¬ 
petration of, § 148 

Peace of the state, averment as to, § 145 

Assault with intent to murder or kill, § 166 
Place, 

Death, § 155 
Offense, § 143 
Poisoning, post 

Precedents as to form, following, § 139 
Principals or accessories, charging as, § 146 
Proximate cause of death, showing of, § 154 
Redundance, § 139, n. 12 
Repetition, post 

Resisting arrest, allegation of, § 148 
Rules applicable to, § 139 

Second degree murder, authority to prefer S 
162 ^ 
Self-defense, negativing, § 140 
Sentence, responsiveness to, § 433, p. 311 
Separate counts, evidence supporting, § 175 
Separate offenses in same count, § 139 
Several assaults, allegation of, § 149 
Several defendants, showing of joint undertaking, 

§ 147 

Several offenses charged, proof of, § 180 
Sex of person killed, allegations as to, § 145 
Shooting, 

Attempt to murder by, § 173 

Charge of killing by as sufficient, § 149 

Description of firearms, § 150, p. 1044 


Indictment or information—Continued 
Short form, § 141 

Intent as required to be alleged 5 
Manslaughter, § 163 
Willfulness as required to be alleged % 
Social ^status of person killed, setting 


160 
out § 


Solicitation to kill, § 173 

Special verdict, aider by reference to, § 407 

Specific intent, averments as to, § 157 

Statutory provisions, § 141 

Sudden affray, use of words, § 163 

Suicide, charging accused with assisting bv nm. 

curing poison, § 150, p. 1046 s pro- 

Surplusage, § 139 


Assault with intent to murder or kill, § I 64 
Repugnancy in description of wound S U 5 i 
Threat to kill, § 174 ’ * ^ 

Time, 

Death, § 155 
Offense, § 142 

Unknown deceased, description of, § 145 
Unknown persons, charge of co-operating with, f 


Unlawfulness, averments as to, § 160 
Variance, generally, post 
Verdict, construction with reference to S 407 
Weapons, * ^ 

. Description of, § 150, p. 1044 
Manner of using, § 150, p. 1042 
Willfulness, averments as to, § 160 
Wound, description of, § 151 
Indignity^to remains, malice, admissibility on question 

Industry, accused, admissibility of evidence as to S 

221, p. 1134 

Infamy, dying declarations, incompetency of declarant 
by reason of, § 303 
Infanticide, 

Corpus delicti. 

Burden of proof, § 186, n. 26 
jEvidence, 

Admissibility, § 201; § 221, p. 1134 
Weight and sufficiency, § 312, p. 22 
Defined, § 1 ^ ^ 

Involuntary manslaughter, neglect, § 63 
Kindness to children, admissibility of evidence as 
to, § 221, p. 1134 

Infants, subject of homicide, § 2 
Inferences, 

See, also. Presumptions, generally, post 
Appeal and error, indulging in support of verdict, 
§ 420, p. 264 

Assault with intent to murder. 

Intent, § 79, p. 943 
Malice,' § 78 

Attempt to murder, intent, § 68 
Dying declarations, sense of impending death, § 
295, p. 1266 

Indictment or information, willfulness as charge¬ 
able by, § 160 

Instructions as to intent, § 356, p. 126 
Malice, §§ 16, 23, 78 

Mental condition of accused, § 324, p. 49 
Motive, § 318 

Establishment by, § 227, p. 1153 
Murder, malice, § 16 
Willfulness, charging by, § 160 
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Infidelity, 

Justifiable homicide, § 98 

Provocation, evidence as admissible on issue of, 
§264 

Information. Indictment or information, generally, 
ante 

Inheritance, motive, admissibility of evidence as to, § 

234 

Inquest. Coroner’s inquest, generally, ante 
Inquisition of lunacy, admissibility on issue of sanity, 

§ 259, p. 1208 

Insane delusions, responsibility for death, § 4, p. 828 
Insanity, 

Adjudication of insanity, admissibility, § 259, p. 
1208 

Admissibility of evidence in general, § 259, pp. 
1207-1211 

Adultery* proof of under plea of insanity, § 175, n. 

65 

Appeal and error, review of evidence as to in¬ 
sanity, § 420, p. 2C5 

Assault with intent to murder or kill, defense of 
insanity, § 88 

Burden of proof, § 194; § 324, p. 47 
Instructions as to, § 369, pp. 150,151 
Capacity and responsibility, § 4, pp. 825-829 
Cause of insanity as affecting capacity, § 4, p. 

826 

Declarations by accused, admissibility on issue, § 

259, p. 1209 

Degree or grade of homicide, § 4, p. 826 
Doubt as to sanity, instructions respecting, § 369, 
p. 152 

Emotional insanity, § 4, p. 829 
Flight, evidence as competent, § 251 
Harmless error. 

Admission of evidence, § 425, p. 279 
Exclusion of evidence, § 426, p. 285 
Heredity, admissibility of evidence as to, § 259, p. 
1210 

Inquisition of lunacy, admissibility, § 259, p. 1208 
Instructions to jury, § 369, pp. 148-153 
Degree of crime, § 389, p. 203, n. 79 
Temporary insanity from intoxication, § 

370 

Intermittent insanity, § 4, p. 826 
Intoxication coupled with insanity, defense of, § 

5, p. 834 

Jury questions, defense of insanity, § 349 
Killing in defense of insane person, evidence, § 

282 

'Moral insanity, § 4, p. 826 

Motive, admissibility of evidence on issue of, § 

259, p. 1207 

Preponderance of evidence, establishing defense 
by, § 324, p. 47 
Presumptions, § 194 

Instructions as to, § 369, pp. 150, 151 
Rebuttal, defense of insanity, § 259, p. 1210 
Reputation, admissibility on issue, § 259, p. 
1209 

Scope of inquiry as to insanity, § 259, p. 1208 
-Self-defense, 

Evidence as to deceased being insane, § 

280 

Pleading of, § 134 

.‘Separate trial on issue, evidence, § 259, p. 1208 
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Insanity—Continued, 

Subsequent adjudication of insanity, admissibility, 
§ 259, p. 1208 

Time of insanity, defense as dependent on, § 4, 
p. 826 

Weight and sufficiency of evidence, § 324, p. 47 
Instigation, participation by, § 9, p. 839 
Instructions to jury, §§ 354-399, pp. 121-241 
Abortion, instruments used, § 362, n. 44 
Abstract instructions, generally, ante 
Accessories, § 388, pp. 196-200 
Accidental killing, § 387 

Harmless error in, § 427, p. 303 
Acquittal, § 398 

Adultery, killing by husband discovering, § 385, p. 
190 

Affirmative instructions, § 368 
Aggression, ignoring in charge on self-defense, § 
•380, p. 182 

Aiders and abettors, § 388, p. 196 
Harmless error, § 427, p. 301 
Appeal and error, 

Reversal for error in, § 432 
Review, § 419 

Requested instructions, § 422 
Applicability to issues and evidence, self-defense, 
§ 379, pp. 178-181 

Argumentative instructions, generally, ante 
Arrest, killing in resisting, § 373, p. 171 
Arson, homicide in connection with, § 361, n. 
40 

Assault with intent to murder or kill, ante 
Burden of proof. 

Grade or degree of crime, § 390, p. 207 
Self-defense, § 384 
Cause of death, § 363 

Circumstances of act, §§ 360-362, pp. 136-142 
Collateral offenses, § 361 
Conspiracy, § 388, p. 199 

Harmless error in, § 427, p. 301 
Cooling time, § 371, p. 155, n. 89 

Assault with intent to murder, § 396, p. 230, 
n. 22 

Manslaughter, § 395, p. 227 
Corpus delicti, § 355 
Cumulative instructions, § 354 
Deadly weapons, explanation of, § 362 
Death penalty, power to impose, § 399, p. 237 
Defense of another, killing in, § 385, pp. 188-191 
Defense of habitation and property, § 386, pp. 191- 
194 

Defenses, §§ 368-387, pp. 147-195 
Self-defense, post 
Defining, 

Offense, § 354 

Principals and accessories, § 388, p. 198 
Degree of crime. Grade or degree of crime, ante 
Deliberation, § 358 

Harmless error in, § 427, p. 300 
Second degree murder, § 393 
Delusional insanity, evidence as requiring, § 369, 
p. 150 

Dipsomania, § 370, n. 70 
Direction of verdict, § 398 

Discretion of court, manslaughter, § 395, p. 214 
Dying declarations. 

Harmless error in, § 427, p. 305 
Weight given to, § 295, p. 1270 
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Instructions to jury—Continued, 

Elements of, 

Defense, § 368 

Offense, §§ 354-359, pp. 121-136 
Evidence, application to, 

Assault with intent to kill, § 367 
Self-defense, § 379, pp. 178-181 
Excluding issues or evidence. 

Conspiracy, § 388, p. 200 
Manslaughter, § 395, p. 222 
Principals and accessories, § 388, p. 197 
Second degree murder, § 393 
Self-defense, § 380, pp. 181-184 
Excuse, § 372 

Exercise of authority or duty, killing in, § 373, 
p. 159 

Explanation of term, malice, § 357 , p. 129 
Express malice, 

Assault with intent to murder or kill, § 365 
Definition of, § 357, p. 129 
Grade or degree of crime, § 390, p. 206 
Fact of killing, § 355 

Failure to instruct, harmless error in respect of, 
§ 427, p. 290 

Favorable instructions, harmless error, § 427 d 

289 » 5 , p. 

First degree manslaughter, § 395, p. 223 
First degree murder, ante 
Form, self-defense, § 376 

Form of verdict, finding of insanity, § 369, p. 153 
Freedom from fault, killing in defense of another 
§ 385, p. 189 
Good character, § 368' 

Grade or degree of crime, ante 
Habitation, killing in defense of, § 386, pp, 191- 
194 

Harmless error, ante 
Heat of passion, § 371, pp. 155-158 
Manslaughter, § 395, p. 228 
Hypothetical state of facts not in evidence § 
360 

Ignoring issues or evidence. 

Conspiracy, § 388, p. 200 
Manslaughter, § 395, p. 222 
Principals and accessories, § 388, p. 197 
Second degree murder, § 393 
Self-defense, § 380, pp. 181-184 
Illustrative matters, self-defense, § 379 , p. 181 
Implied malice, ante 

Inapplicable instructions, harmless error in giv¬ 
ing, § 427, p. 287 
Inferences, intent, § 356, p. 126 
Informal instructions, harmless error in, § 427 p 
289 ’ 

Insanity, defense of, § 369, pp. 148-153 

Ignoring in self-defense instruction, § 380 p 
182 ’ 
Instruments used, § 362 
Intent, § 356, pp. 123-128 

Assault with intent to murder or kill § 
365 

Harmless error in, § 427, p. 299 
Intoxication, defense of, § 370 

Harmless error in, § 427, p. 302 
Invading province of jury, 

Grade or degree of crime, § 398 
Manslaughter, § 395, p. 222 
Involuntary manslaughter, § 395, p. 223 


Instructions to jury—Continued, 

Irresistible impulse, 

^’^i^^ence as warranting, § 369, p. 150 , ^ 

Ignoring doctrine, § 369, p. 151, n 47 
Issues, applicability to, self-defense, *§ 37a 
178-181 ^ pp 

Justifiable or excusable homicide, post 
Language, self-defense, § 376 
Language of statute. 

Manslaughter, § 395, p. 221 
Second degree murder, § 393 
Life imprisonment, power to impose, § 399 , p 

Malice, post 
Manslaughter, post 

Means or manner of homicide. § 356 n 197 - it 
Mental capacity, § 368 

Misfortune, harmless error in, § 427, p. 303 
Misleading instructions, generally, post 
Misstatement of evidence, harmless error S 4‘>7 
p. 306 ’ ^ ’ 

Mitigation, harmless error in, § 427 n 30^> 
Motive, § 359 

Harmless error in, § 427, p. 299 
Murder, 

Excluding element of self-defense. § 390 d 
207 ’ 

Prosecution for assault with intent to kill, § 
366 * 

Mutual combat, 

Homicide in course of, § 38^ 

Manslaughter, § 395, p. 228 
Nature, 

Act, §§ 360-362, pp. 136-142 
Offense, §§ 354-359, pp. 121-136 
Negligent homicide, § 395, p. 223 
New trial, error in, § 410 

Other offenses, commission of or attempt to com¬ 
mit, § 361 

Other persons, killing in defense of, § 385, pp. 188- 
191 

Pardon or parole, § 399, p. 236 
Passion, § 371, pp. 155-158 
Pleadings, application to, assault with Intent to 
kill, § 367 

Poisoning, administration of poison, § 362, n. 
44 

Poverty of accused, § 360, n. 34 
Prejudicial error in, § 427, pp. 287-306 
Premeditation, § 358 

Harmless error in, § 427, p. 400 
Presumptions, 

Grade or degree of crime, § 390, p. 207 
Intent, § 356, p. 126 
Principals, § 388, pp. 196-200 
Property, killing in defense of, § 386, p. 192 
Provocation, § 371, pp. 155-158 

Killing in defense of another, § 385, p. 189 
Manslaughter, § 395, p. 226 
Punishment, § 399, pp. 235-241 
Harmless error in, § 427, p. 305 
Refusal to instruct, harmless error in, f 427, 

290 

Requests, 

Assault with intent to murder or kill, § 396, 

231 


1206 



INDEX TO HOMICIDE 


Instructions to jury—Continued. 

Bequests—Continued, 

Manslaughter, § 395, p. 220 
Self-defense, § 375 

Besistance of authority, killing in, § 373, p. 161 
Bobbery, killing to prevent, § 386, p. 193, n. 8 
Second degree murder, § 393 
Self-defense, post 
Separate defenses, § 368 
Several acts by accused, separation of, § 363 
Several defendants, common intent, § 356, p. 
125 

State of mind, § 356, p. 124, n. 33 
Statutory offense, § 354 

Stolen property, possession of by accused, § 360, 
n. 34 

Surplusage, insanity, defense of, § 369, p. 152 
Time of intent, § 356, p. 125 
Ultimate facts, § 354 
Undue prominence to facts, 

Assault with intent to kill, § 364 
Excusable or justifiable homicide, § 372 
Manslaughter, § 395, p. 222 
Self-defense, § 376 
Unintehtional killing, § 387 
Unwritten law, § 371, p. 156 
Verdict, 

Construction with reference to, § 407 
Grade or degree of crime, § 398 
Instruments used, instructions as to, § 362 
Insulting language, 

Justifiable homicide, provocation, § 98 
Self-defense, provocation, § 119, pp. 989, 990 
Voluntary manslaughter, provocation, § 47 
Insults, evidence as to, admissibility on issue of provo¬ 
cation, § 263 

Integrity, accused, admissibility of evidence as to, § 
221, p. 1134 

Intelligence test, mental capacity, admissibility on is¬ 
sue of, § 259, p. 1210, n. 50 
Intendment, indictment or information, § 139 
Intent, 

Abortion, 

Evidence as to, § 323 
Instructions as to, § 356, p. 126, n. 55 
Abstract instructions as to, § 356, p. 124 
Accessories before the fact, § 9, p. 842 
Accused’s testimony as to, § 315 
Aiders and abettors, § 9, p. 842 
Appeal and error, inferences indulged in support 
of verdict, § 420, p. 264 
Arming before killing as showing, § 315 
Assault with intent to murder or kill, generally, 
ante 

Attempt, § 68 

Instructions as to, § 356, p. 128 
Burden of proof, ante 

Circumstantial evidence establishing, § 315 
Classification of killing, § 1 

Conditional threats, admissibility to show, § 206, 
p. 1109 

Deadly weapons. 

Inference from deliberate use of, § 25, p. 875, 
n. 98 

Presumption from use of, instruction as to, 
§ 356, p. 126 

Use of as showing, § 315 

Instruction as to, § 356, p. 124, n. 30 


Intent—Continued, 

Declarations, admissibility on question of, § 203 

Element of, § 1, n. 1 

Evidence sufficiency, § 315 

Excusable homicide, § 97 

First degree murder, ante 

Force of blow as showing, § 315 

Frustrated homicide, § 69 

Harmless error, instruction as to, § 427, p. 299 
Ill will, admissibility on question of, § 203; § 208, 
p. 1114 

Indictment or information, necessity and suffi¬ 
ciency of averments as to, § 157 
Inference of, instructions as to, § 356, p. 126 
Insane persons, incapability of acting with, § 4, 
p. 825 

Instructions to jury, § 356, pp. 123-128 

Assault with intent to murder or kill, § 
365 

•Harmless error in, § 427, p. 299 
Intoxication, 

Admissibility of evidence on issue of, § 260 
Consideration of question of, § 324, p. 50 
Homicide requiring intent, § 5, p. 832 
Instruction as to effect of, § 370 
Involuntary manslaughter, § 56 
Presumptions, § 190 
Jury question, § 340 
Justifiable homicide, § 97 

Language used by accused as tending to show, § 
315 

Manslaughter, § 37 

Indictment as required to charge, § 157 
Motive, 

Distinguished, § 32, n. 95 
Materiality, § 315 
Murder, post 

Opinion evidence, competency, § 203 
Presumptions, §§ 187-190, pp. 1088-1091 
Assault with intent to kill, § 189 
Drunkenness as affecting, § 194 
Instructions as to, § 356, p. 124, n. 29; § 356, 
p. 126; § 378, p. 177 
Manslaughter, § 190 
Rebuttal of, § 188 
Specific intent to kill, ’§ 188 
Principal in second degree, § 9, p. 842 
Prior difficulties, admissibility of evidence as to, 
§203; § 208, p. 1114 

Prior threats, evidence of as showing, § 315 
Proof, § 184 

Reasonable doubt, establishing beyond, § 315 
Second degree manslaughter, § 66 
Second degree murder, § 35, p. 894 
Instructions as to, § 393 
Self-defense, § 120 

Presumptions, instructions as to, § 378, p. 
177 

Third degree murder, § 36 
Threat to kill, § 71 

Time of, instructions respecting, § 356, p. 125 
Variance between allegations and proof of, § 
184 

Voluntary manslaughter, § 44 
Wound, nature as showing, § 315 
Interference in fight, voluntary manslaughter as re¬ 
sult of killing in, § 48, p. 914 
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Intermittent insanity, responsibility of one suffering 
from, § 4, p. 826 

Interpreter, dying declarations, 

Foreign language, § 296 
Impeachment, § 305 

Interrogatories, dying declarations pursuant to, § 292 
Intoxicating liquors, 

Furnishing liquors dangerous for use as beverage 
§ 62, p. 928 

Unintentional killing in violation of law, § 59 
Intoxication, 

Admissibility of evidence in general, §§ 224, 260 
Aiding and abetting, excuse of, § 5, p. 832 
Appeal and error, review of evidence on defense 
of, § 420, p. 265 

Assault with intent to murder or kill, defense of. 

§ 88 

Burden of proof, defense of, § 194 
Capacity and responsibility, § 5 , pp. 830-835 I 
Cautionary instruction as to defense of, § 370 
Conspiracy, excuse of, § 5 , p. 832 

Deceased, intoxication of, § 224: § 244, n 
98 

Excuse of, § 5, p. 830 

Heat of passion, admissibility of evidence as to 
§ 262 

Incapacity to commit offense on account of, evi¬ 
dence, <§ 324, p. 50 
Instructions, § 370 

Harmless error in, § 427, p. 302 
Intent, ante 

Jury question, defense of, § 349 

Malice, consideration on question of, § 5 , p. 831 

Manslaughter, post 

Provocation, consideration on question of, S 5 n 
832 

Punishment, consideration in mitigation of § 
435 

Bebuttal, evidence admissible in, § 260 
Self-defense, 

Admissibility of evidence on issue, § 278, d 


Belief in necessity of killing arising from, S 

126, p. 1006 

Effect on right of, § 115 
Evidence as to habit of deceased on issue 
of, § 222, p. 1140; § 272, p. 1222 
.Unjustifiable belief of danger due to, S 5 , n. 
832 

Sufficiency of evidence to establish defense of, § 
324, p. 50 

Intruder, 

Justifiable homicide in expulsion of, § 109, p. 


Self-defense, retreat from 
1017 


attack by, § 130, 


p. 


Invasion of property right, voluntary manslaughter 
provocation, § 51 
Involuntary homicide, § 62, p. 928 
Involuntary intoxication, capacity and responsibility, 
§ 5, p. 834 ’ 

Involuntary manslaughter, §§ 55-63, pp. 918-930 
Abortion, § 59 

Accessories after the fact, § 10 
Adultery, homicide by one engaged in, | 59, n. 
9b 

Affray, homicide while engaged in, § 58 


Involuntary manslaughter—Continued, 

Arrest, 

Homicide in connection with, § 59 
Unintentional death in making, § 58 
Assault and battery, unintentional killing re-snif 
ing from, § 58 ® 

Breaches of the peace, unintentional killinir 
suiting, § 58 ^ 

Burden of proof, unlawful act, § 199 n nm 
Children, neglect of, § 63 

Civil wrongs, unintentional homicide in cornmi- 

Sion of, § 61 commu!- 

Collapse of building, negligent construction can,, 

ing, § 62, p. 927 

Common law, punishment as at, S 43 ? n »i- 
Crlminal negligence, § 57, n. 73; § 62 p 
Culpable negligence, § 57, n. 69 • P- 92» 

Unintentional homicide occasioned bv s so 
p. 924 ® 


Deadly weapon, malice as implied from use of 5 
56 ’ * 

Defined, § 55 

Degree of negligence required, § 62, p. 926 
Dependent persons, neglect of, § 63 
Drugs, careless handling or use of, § 62, p. 928 
Escape, homicide in preventing, § 58 
Express malice, § 56 
Fine, punishment by, § 433, p. 315 
Firearms, unintentional killing in unlawful hand! 
ing of, § 59 

Forcible entry, death resulting from unjustified 
entry, § 57, n. 64 

Gross negligence, unintentional homicide occa¬ 
sioned by, § 62, p. 924 
Helpless persons, neglect of, § 63 
Illicit intercourse, homicide in connection with 
§ 59, n. 96 

Implied malice, § 56 

Indictment or information, generally, ante 
Instructions as to, § 395, p. 223 
Intent, § 56 

Presumptions, § 190 

Intoxicating liquors, furnishing liquor dangerous 
for use as beverage, § 62, p. 928 
Liquor laws, unintentional killing in violation of, 

§ 59 

Mala prohibita, homicide in connection with acts 
§ 60 

Malice, § 56 

Means or methods, materiality, § 55 
Medical aid, failure to call or render, § 63 
Negligence, 

Element of when based on unlawful act, § 
57 

Unintentional homicide, § 62, pp. 924-929 
New trial, failure to charge on law of, § 410 
Omission to perform duty, § 63 
Physicians, negligence causing death, § 62, p. 
928 

Poisoning, § 56, n. 58 

Careless handling of poisons, § 62, p. 028 
Presumptions, intent, § 190 
Principals in second degree, § 9 , p. 839 
Prizefighting, § 58 

Proximate cause of death, negligence, § 62, p. 
925 

Punishment, § 433, p. 315 
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Involuntary manslaughter—Continued, 

Railroads, negligence in operation of, § 62, p. 928; 
§63 

Reputation of accused, admissibility of evidence 
as to, § 221, p. 1134 

Riot, homicide committed while engaged in, § 58 
Self-defense, assault made in, § 58 
Sports, homicide while engaged in, § 58 
Steamboats, negligence in operation of, § 62, p. 
928; § 63 

Temporary insanity from, instructions as to, § 
370 

Unlawful acts, unintentional killing in commis¬ 
sion of, § 57 

Unlawful assembly, homicide committed while en¬ 
gaged in, § 58 
Irresistible impulse. 

Defense of, § 4, p. 828 
Instructions as to. 

Evidence as warranting, § 369, p. 150, n. 42 
Ignoring doctrine, § 369, p. 151, n. 47 

Issues, 

Character of accused, § 221, p. 1136 
Nature or degree of offense, § 177 
Plea of not guilty, § 175 

Self-defense, applicability of instructions to, § 
379, pp. 178-181 
Jealousy, 

Excusable homicide, killing because of, § 98 
Frenzy produced by as affecting responsibility, 
§ 4, p. 829 

Motive, admissibility of evidence as to, § 231 
Jest, threats made in, admissibility to show malice, 
5 208, p. 1109 

Joint assault, killing in course of, evidence, § 322, p. 
41 

Judgment. Sentence and punishment, generally, post 

Jurisdiction, appeal and error, § 413 

Jury, 

Dying declarations, preliminary investigation in 
presence of, § 295, p. 1267 
View of place of homicide, § 334, pp. 89-92 
Jury questions, §§ 338-353, pp. 98-121 
Accessories, § 351 
Accidental killing, § 350 
Accomplices, § 351 
Aiders and abettors, § 351 
Alibi, § 353 

Arrest, killing while resisting, § 343 

Ooncealment, § 353 

Conspiracy, § 351 

Cooling time, § 348 

Corpus delicti, § 339 

Credibility of witnesses, § 338, p. 99 

Deadly weapons, § 353 

Defense of. 

Another, § 345 
Habitation, § 346 
Property, § 347 

Defenses, §§ 341-350, pp. 106-114 

Degree of offense, § 352, pp. 115-119 

Deliberation, § 340 

Excuse or justification, § 342 

Pact issues, § 338, p. 99 

First degree murder, punishment, § 434 

Flight, § 353 

Grade of offense, § 352, pp. 115-119 
Habitation, defense of, § 346 


Jury questions—Continued, 

Identity of parties, § 353 
Insanity, defense of, § 349 
Intent, § 340 

Intoxication, defense of, § 349 
Justification, § 342 

Lying in wait, degree of offense, § 352, p. 118 
Malice, § 340 

Manslaughter, punishment, § 434 
Misfortune, death as resulting from, § 350 
Motive, § 340 

Murder, punishment, § 434 
Negligence, § 353 
Passion and provocation, § 348 
Peace officers, homicide in exercise of authority 
or duty, § 343 

Poisoning, degree of offense, § 352, p. 118 

Premeditation, § 340 

Principal, participation as, § 351 

Property, defense of, § 347 

Provocation, § 348 

Punishment, § 434 

Resistance of authority, killing in connection with, 
§343 

Second degree murder, punishment, § 434 
Self-defense, § 344, pp. 108-111 
Threats, § 353 

Weight of evidence, § 338, p. 99 
Justifiable or excusable homicide, §§ 97-138, pp. 956- 
1026 

Abortion, § 98 
Accident, § 112, pp. 979-982 
Instructions as to, § 387 
Acquittal, § 99 
Adultery, § 98 

Discovery of deceased in act of with wife, § 
108, p. 971 

Affray, suppression of, § 103 

Aggressorship, defense of another, § 108, p. 969 

Anger, killing in, § 98 

Arrest, 

Evidence as to killing in connection with, §§ 
268, 269 

Making of, § 102, pp. 962-966 
Arson, prevention of, § 101 
Asylum attendant, § 100, n. 13 
Atrocious crime, prevention of, § 101 
Automobiles, defense of as habitation, § 109, p. 
973 

Barn, defense of as habitation, § 109, p. 973 
Burden of proof, § 193 

Instructions as to, § 372 
Burglar, killing of, § 109, p. 975 
Burglary, prevention of, §§ 101, 110 
Business, defense of place of, § 109, p. 973 
Circumstantial evidence, § 326, p. 53 
Compulsion, § 113 

Convicts, prevention of escape, § 102, p. 966 
Cooling time, § 98 
Criminal negligence, § 112, p. 980 
Defense of another, § 106, pp. 968-972 
Evidence, § 282 

Defense of habitation, § 109, pp. 972-976 

Defense of property, § 110 

Defined, § 97 

Distinctions, § 99 

Dwelling, defense of, § 109, p. 974 

Escape, prevention of, § 102, pp. 962-966 
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Justifiable or excusable homicide—Continued, 
Evidence, 

Admissibility, §§ 267-270, pp. 1217-1220 

Character, admissibility of evidence on 
issue of, § 222, p. 1140 
Defense against third person, evidence 
as to, § 283 

Defense of another, § 282 
Exercise of authority or duty, § 269 
Flight, § 251 

Prevention of commission of offense, § 
270 

Unlawful character of act of deceased, § 
268 

Sufficiency, § 326, pp. 51-58 
Execution of prisoner, § 106 
Exemption from liability, § 99 
Exercise of authority or duty, §§ 100-107, pp. 960- 
967 

Evidence, § 269 

Expulsion of intruder, killing in, § 109, p. 976 
Family relationship, defense of person in, § 108, 
p. 969 
Felonies, 

Arrest or prevention of escape, § 102, p. 963 
Preventing commission of, § 101 
Force used in repelling intrusion, § 109, p. 975 
Gaoler, quelling disturbance, § 104 
Good faith, prevention of offenses, § 101 
Gross negligence, § 112, p. 980 
Guardian or ward, defense of, § 108, p. 970 
Guest, defense of, § 108, p. 970 
Habitation, defense of, § 109, pp, 972-976 
Harmless error, instructions as to, § 427, p. 
301 

Heat of passion, accident or misfortune in, § 112, 
p. 981 

Husband or wife, defense of, § 108, p. 970 
Illicit relationship, § 98 
Infidelity on part of spouse, § 98 
Instructions, § 372 

Harmless error in, § 427, p. 301 
Manslaughter, instructions on as unnecessary, 

§ 395, p. 219 

Prosecution for assault with intent to kill, § 
366 

Intent, § 97 

Irresistible impulse, § 4, p. 828 
Jealousy, killing because of, § 98 
Jury question, § 342 
Larceny, prevention of, § 110 
Malice, threats by accused as admissible on is¬ 
sue, § 206, p. 1108 

Mandate of law as only justification, § 98 
Master and servant, defense of habitation, § 109, 
p. 973 

Matters not constituting, § 98 
Misdemeanors, 

Arrest or prevention of escape, § 102, p. 965 
Prevention of, § 101 
Misfortune, § 112, pp. 979-982 
Mistake, § 98 

Murder, prevention of, §§ 101, 110 
Necessity, § 113 

Justification on ground of, § 98 
Obeying order of superior officer, § 105 
Paramour, killing of, § 108, p. 971 
Parent, defense of, § 108, p. 969 


Justifiable or excusable homicide—Continued, 
Partial insanity, § 4, p. 829 
Peace officers, § lOO 

Premeditation, threats by accused as admissihu 
issue, § 206, p. 1108 »s‘weon 

Preponderance of evidence, requirements nf t 
326, p. 52 * 

Presumptions, Instruction as to, § 356 n j^a 
Prevention of offenses, § 101 ’ ^ 

Evidence, § 270 
Property, defense of, § 110 
Provocation, § 98 

Defense of another, § 108, p. 968 
Public officers, § 100 

Instructions as to, § 373, p. 159 
Quelling disturbance among prisoners 5 104 
Rape, § 98 

Father defending daughter against, § los n 
971 ’ ^ 

Prevention of, § 101 

Reasonable doubt, proof beyond, § 326, p. 51 

Rebuttal, evidence admissible in, §§ 267, 269 

Recklessness, § 112, p. 980 

Rescuer of prisoner, killing of, § 102, p. 966 

Riot, suppression of, § 103 

Robbery, prevention of, §§ 101, 110 

Second degree murder, instructions as to, § 393 

Seduction, § 98 

Self-defense, generally, post 

Sexual offenses. 

Justification, § 98 
Prevention of, § 108, p. 970 
Sodomy, prevention of, § 101 
Soldiers, killing by, § 107 
Spring guns, killing by means of, § 111 
Statutory provisions, § 97 

.Distinctions abolished by, § 99 
Superior officer, obeying order of, § 105 
Suppression of riot or affray, § 103 
Threats, 

Evidence of, § 269 
Killing under, § 113 
Trespass, 

Prevention of, §§ 101, 110 
Resistance to, § 109, p. 975 
Unlawful character of act of deceased, evidence, 
§268 

Unwritten law, § 98 
Vengeance, § 98 

Voluntary intoxication, § 5, p. 830 
War, killing during, § 107 

Kidnapping, self-defense, homicide committed by ac" 
cused while engaged in, § 119, p. 991 
Kill, murder distinguished, § 13 
Knives as deadly weapons, § 25, p. 876 
Instructions as to, § 362, n. 62 
Jury question as to, § 353 
Knowledge, 

Accessories after the fact, § 10 
Accessories before the fact, § 9, p. 840 
Indictment or information, averments as to, § 
161 

Right and wrong, test of mental capacity, § 4, p. 
827 

Self-defense, 

Character of deceased, evidence, § 272, p. 
1223 

Threats by deceased, § 276, p. 1235 
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Lack of opportunity, evidence, admissibility, § 214 
Language of statute, indictment or information, § 
141 

Assault with intent to murder or kill, § 164 
Manslaughter, § 163 
Larceny, 

Accessories, responsibility for homicide in attempt 
to commit, § 9-, p. 846 

First degree murder, killing in connection with, § 
31 

Justifiable homicide, prevention of, § 110 
Last rites, dying declarations, administration of as 
showing sense of impending death, § 295, p. 
1266 

Law of nature, self-defense, right as founded on, § 
114 

Law questions, §§ 338-353, pp. 98-121 
Cooling time, § 348 
Corpus delicti, § 339 
Deadly weapons, § 353 
Determination of by court, § 338, p. 98 
Dying declarations, admissibility, § 295, p. 1268 
Habitation, defense of, § 346 
Implied malice, § 340 
Malice, § 340 

Plea of guilty, degree of offense, § 352, p. 118 
Property, defense of, § 347 
Provocation, § 348 
Self-defense, § 344, pp. 108-111 
Submission to jury, § 338, p. 98 
Lawful common design, homicide in furtherance of, 
accessories, § 9, p. 847 

Leading questions, dying declarations elicited by 
means of, § 292 
Letters, 

Harmless error, admission in evidence, § 425, p. 
274 

Threat to kill by, indictment as required to set 
out, § 174, n. 52 
Life imprisonment. 

Failure of jury to assess, pronouncement of, § 
433, p. 317 

First degree murder. 

Killing in connection with crime punishable 
by, § 31 

Plea of guilty, § 436 

Instructions as to power to fix, § 399, p. 237 
Jury recommendation, § 434 
Second degree murder, § 433, p. 314 
Statutory provisions, § 433, p. 313 
Life insurance, motive, admissibility of evidence as to, 
§ 235 

Location of wounds. 

Evidence, admissibility, § 257, p. 1202 
Indictment or information, showing of, § 151 
Loss of affection for spouse, motive, evidence admis¬ 
sible as. § 229 

Lost body, identity of deceased, competency of evidence 
to prove, § 202 

Lost property, killing in attempt to recover, instruc¬ 
tions as to, § 386, p. 194 
Lunatics, 

Eying declarations, credibility as for jury, § 295, p. 

1270, n. 98 
Subject of, § 2 
Lying in wait. 

Deliberation as established by, § 33, p. 891 
First degree murder, ante 


Lying in wait—Continued. 

Instructions as to, degree of crime, § 392, p. 210 
Jury questions, degree of offense, § 352, p. 118 
Premeditation as established by, § 33, p. 891 
Presumptions, homicide by, § 199, p. 1101 
Proof of killing after, § 177 
Self-defense, § 119, p. 993 

Maiming, assault with intent to kill based on, § 79, 
p. 493 

Mala prohibita, involuntary manslaughter in connec¬ 
tion with acts, § 60 
Malice, 

Accessories before the fact, § 9, p. 843 
Appeal and error, inferences indulged in support 
of verdict, § 420, p. 264 
Assault with intent to murder or kill, ante 
Atrocity of attack, admissibility pn question of, 
§ 205 

Attending circumstances, admissibility on ques¬ 
tion of, § 205 
Burden of proof, § 191 

Instruction as to, § 357, p. 131, n. 99 
Overcoming inference of, § 28 
Circumstantial evidence as to, 

Rebuttal, § 316, p. 30 
Sufficiency, § 316, p. 27 
Classification of killing, § 1 

Conditional threats, admissibility to show, § 206, 
p. 1109 

Continuance of, presumptions, § 27 
Deadly weapon, 

Implication from use of, instruction as to, § 
357, p. 131 

Presumption from use of, § 25, pp. 874-877 
Use of as showing, § 316, p. 29 
Definition of, instruction containing, § 357, p. 
129 

Dying declaration actuated by, admissibility, § 
287 

Evidence, 

Admissibility, §§ 204r-212, pp. 1106-1122 
Intoxication, § 260 
Sufficiency, § 316, pp. 27-30 
Explanatory facts, admissibility, § 205 
Express malice, generally, ante 
Family relationship, prior difficulties between per¬ 
sons in as evidencing, § 208, p. 1116 
Fierceness of attack, admissibility of question of, 

§ 205 

First degree manslaughter, § 65 
First degree murder, § 34 

Funeral expenses, admissibility of evidence as to 
payment on issue of, § 211 
General complaints, admissibility to show, § 206, 
p. 1109 

Harmless error, instructions as to, § 427, p. 299 
Hostile demonstrations by accused, admissibility 
on issue, § 206, p. 1107 

Idle remarks, admissibility to show, § 206, p. 

1109 
Ill will, 

Admissibility of evidence as to, § 208, p. 1114 
Evidence of as showing, § 316, p. 29 
Implied malice, generally, ante 
Indictment or information, necessity and suffi¬ 
ciency of averments, § 156, pp. 1051-1054 
Inference of, burden of overcoming, § 28 
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Malice—Continued, 

Instructions to jury, § 357, pp. 128-133 

Assault with intent to murder or kill, § 365 
Grade or degree of crime, § 390, p. 206 
Harmless error in, § 427, p. 299 
Murder without malice, § 395, p. 220 
Presumption or implication of, § 357 , p. 130 
Intoxication, 

Consideration on question of, § 5 , p. 831 
Evidence as admissible on issue of, § 260 
Involuntary manslaughter, § 56 
Jury question, § 340 

Manner of homicide, ascertaining from, § 316, p. 
28 

Manslaughter, post 

Mercenary inducement, showing by evidence of, § 
316, p. 28, n. 60 

Motive, proof of as essential, § 14 
Murder, post 

Other offenses, killing in connection with as 
showing, § 316, p. 28, n. 60 
Poisoning, implication of, § 26 
Preparatory acts, 

Admissibility to show, § 212 
Evidence of as showing, § 316, p. 29 
Presumptions, §§ 23, 191 
Continuance of, § 27 

Deadly weapon, use of, § 25, pp. 874-877 
Instructions as to, § 357, p. 130 
Rebuttal, § 316, p. 30 

Prior difficulties, admissibility on question of, § 
206, p. 1114 
Prior threats, 

Admissibility on issue, § 206, p. 1108 
Ascertaining from, § 316, p. 29 
Profane remarks, admissibility to show, § 206, p. 
1109 

Provocation, instruction^ as to inference of, § 357, 
p, 131 

Punishment as affected by, instructions as to, § 
399, p. 236 

Question for court in respect of, § 340 
Reasonable doubt, establishing beyond, § 316 p 
27 

Rebuttal, in, § 316, p. 30 

Admissibility of evidence, § 208, p. 1116 
Threats by victim, § 207 

Reckless remarks, admissibility to show. ^ 206 
p. 1109 

Second degree manslaughter, § 66 
Second degree murder, § 35, p. 893 
lEvidence as to, § 328, p. 76 
Instructions as to, § 393 
Self-defense, 

Effect of malice, § 120 
Killing in spirit of, § 126, p. 1003 
Precluding, § 115 

Threats by victim as admissible on question 
of, § 276, p. 1234 

Subsequent hostile acts and declarations, admis¬ 
sibility on issue of, § 211 

Third persons, prior difficulties as evidencing §§ 
209,210 
Threats, 

Accused, admissibility, § 206, pp. 1107-1113 
Victim, admissibility, §§ 207, 237 
Voluntary manslaughter, § 45 
Malicious intent, murder, § 13 


Malicious wounding with intent 
330, p. 87 


to kill, evidence, f 


Maltreatment of wound, evidence as to, admissihiHf, 

§ 247, p. 1188 ’^^issibiiity, 

^^an^trap, assault with intent to murder, setting of 


Manslaughter, §§ 37-67, pp. 896-934 

Abortion, death resulting, § 38, p. 899 
Accessories before the fact, § 9 , p. 339 
Accidental killing as, § 38, p. 898, n. 61 
Acquittal, evidence warranting, § 329, p. 80 
Adequate cause, instructions as to’ 8 « 

P- 


Aiders and abettors, § 9, p. 839 
Anger, passion created by, § 42 
Assault with intent to commit, § 85 
Burden of proof, intent, § 190 
Circumstantial evidence, § 329, p. 76 
Classification, § 37 
Compromise verdict, § 329, p. 77 
Contributory negligence, admissibility of evidencp 
§ 255 

Cooling time, instructions as to, § 395, p. 227 
Corpus delicti, burden of proof, § 186, n. 26 
Culpable negligence, killing as result of , S 38 n 
898 * * 

Defined, § 37 

Degree of murder, status as, § 39 
Degrees of, §§ 64-67, pp. 930-934 
First degree, § 65 
Fourth degree, § 67 
Instruction as to, § 395, p. 223 
Second degree, § 66 
Statutory provisions, § 64 
Third and lesser degrees, § 67 
Design to effect death, first degree, § 65 
Distinct crime, status as, § 39 
Evidence, sufficiency, § 329, pp. 76-83 
Felony, killing while resisting attempt to commit, 
§ 38, p. 899 

First degree manslaughter, § 65 
Fourth degree, § 67 

Harmless error, admission of evidence, § 425, p. 
270 


Heat of passion. 

Instructions as to, § 395, p. 228 
Killing in, § 38, p. 898 
Indictment or information, generally, ante 
Insanity, instruction when not guilty by reason 
of insanity, § 395, p. 219, n. 24 
Instructions, § 395, pp. 214-230 

Abandonment of count, § 395, p. 217, n. 7 

Adequate cause, § 395, p. 226 

Affirmative submission of issues, § 395, p. 

221 


Ambiguities, § 395, p. 221 
Argumentativeness, § 395, p. 222 
Cooling time, § 395, p. 227 
Definiteness, § 395, p. 221 
Definition, § 395, p. 221 
Degrees of, § 395, p. 223 
Harmless error in respect of, § 427, p. 
291 


Degree of, § 395, p. 223 

Distinguishing between grades of homicide, 
§ 395, p. 222 

Doubt as to degree of offense, § 395, p. 216 
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jf ans laughter—CJontinued, 

Instructions—Continued, 

Evidence warranting, § 395, p. 216 

Involuntary manslaughter, § 395, p. 225 
Excluding issues or evidence, § 395, p. 222 
Form, § 395, p. 220 

Involuntary manslaughter, § 395, p. 225 
Heat of passion, § 395, p. 228 
Ignoring issues or evidence, § 395, p. 222 
Insanity, not guilty by reason of, § 395, p. 
219, n. 24 , 

Invading province of jury, § 395, p. 222 
Involuntary manslaughter, § 395, pp. 223, 
225 

Language of statute, § 395, p. 221 
Misleading instructions, § 395, p. 221 
Misstatement of law, § 395, p. 221 
Murder without malice, § 395, p. 220 
Mutual combat, § 395, p. 228 
Necessity, § 395, p. 214 
Negligent homicide, § 395, p. 223 
Propriety, § 395, p. 214 

Prosecution for assault with intent to kill, § 
366 

Provocation, 5 395, p. 226 
Reckless use of firearms, § 395, p. 229 
Request for, § 395, p. 220 
Self-defense issue raised, § 395, p. 229 
Statutory provisions, § 395, p. 220 
Adequate cause, § 395, p. 227 
Sudden heat of passion, § 395, p. 228 
Sufficiency, § 395, pp. 220, 225 

Intent, § 37 

Burden of proof, § 190 
Indictment as required to charge, § 157 
Intoxication, 

Defense of, § 5, p. 831 
Evidence, 

Admissible to reduce crime to, § 260 
Weight and sufficiency, § 329, p. 79 
Reduction from murder to, § 5, p. 832 
Involuntary manslaughter, generally, ante 
Irresistible impulse, reduction of offense to, § 4, p. 
828 

Jury questions, punishment, § 434 
Malice, 

Distinguished from murder by absence of, § 
14, n. 42 
First degree, § 65 

Instructions as to, harmless error, § 427, p. 
300 

Killing without, § 37 
Motive, § 37 

Mutual combat, instructions as to, § 395, p. 228 
Negligence, evidence as to, § 329, p. 79 
Poisoning, instruction in prosecution for homicide 
by, § 395, p. 219, n. 22 
Presumptions, intent, § 190 
Principals in second degree to, § 9, p. 839 
Provocation, instructions as to, § 395, p. 226 
Punishment, § 433, p. 314 
Jury question, § 434 
Rage, passion created by, § 42 
Reasonable doubt, evidence beyond as essential, § 
329, p. 76 

Reckless use of firearms, instruction as to, § 395, 
p. 229 


Manslaughter—Continued, 

Reduction of offense to, rebuttal by evidence of 
prosecution, § 199, p. 1101 
Second degree, § 66 
Self-defense, 

Distinguished, § 116 

Instruction on issue raised, § 395, p. 229 
Statutory provisions, § 38, pp. 89^901 
Degrees of, § 64 
Instructions, § 395, p. 220 

Adequate cause, § 395, p. 227 
Punishment, f 433, p. 314 
Third degree, § 67 

Threats, admissibility of evidence as to, § 206, p. 
1109 

Uncontrollable impulse, reduction of offense to, 
§ 4, p. 828 

Verdict, construction and operation, § 407 
Voluntary intoxication, reduction of murder in 
second degre to, § 5, p. 831 
Voluntary manslaughter, generally, post 
Mariticide, defined, § 1 
Master and servant, justifiable homicide. 

Defense of, § 108, p. 970 
Defense of habitation, § 109, p. 973 
Materiality, newly discovered evidence, new trial, f 
411 

Matricide, defined, § 1 

Mayhem, homicide in connection with evidence, ? 
323 

Means or methods. 

Assault with intent to murder or kill, §§ 75, 85 
Indictment or information as required to al¬ 
lege, § 168 

Cause of death, evidence as to, § 258 
Corpus delicti, element of, § 312, p. 16 
Declarations of accused, admissibility, § 243, p. 

1179, n. 68; § 252, p. 1197 
Equipping self with, evidence as to, § 239 
Indictment or information, allegations as to, § 150, 
pp. 1041-1046 

Instructions to jury as to, § 356, p. 127; § 362 
Involuntary manslaughter, materiality, § 55 
Malice ascertained from, § 316, p. 28 
Possession of, admissibility of evidence as to, § 
244, n. 4 

Proof, § 182, pp. 1081-1084 
Self-defense, repelling attack, § 131 
Variance with respect of, § 182, pp. 1081-1084 
Measurement, place of homicide, admissibility in evi¬ 
dence, § 245 
Medical assistance. 

Dying declarations, request for as showing sense 
of impending death, § 295, p. 1267 
Involuntary manslaughter as result of failure to 
call or render, § 63 

Negligence in failing to provide, jury question, § 
353 

Mental condition. 

Defense of want of capacity, § 4, pp. 825-829 
Dying declarations, admissibility as dependent 
on, § 303 

Evidence, admissibility, § 245 

Subsequent condition, § 248, p. 1192; § 252, p, 
1198 

Insanity, generally, ante 
Instructions as to, § 368 
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Mercenary inducement, malice as shown by evidence 
of, § 316, p. 28, n. 60 

Mercenary motive, admissibility of evidence as to, § 
232 

Mercy. Recommendation to mercy, post 
Metal bars and rods, deadly weapons, § 25, p. 876 
Metallic knucks, deadly weapons, § 25, p. 876 
Military service, accused, admissibility of evidence as 
to, § 221, p. 1134 

Minimum sentence, statutory provisions, effect of, § 
433, p. 316 

Minutes, coroner’s inquest, admissibility, § 311 
Misadventure or misfortune, excusable homicide by, 
§ 112, pp. ^79-982 
Misdemeanors, 

Assault with intent to murder or kill, § 73 
Punishment as, § 433, p. 315 
Attempt to commit murder, common law, § 68 
Justifiable homicide. 

Arrest or prevention of escape, § 102 , p 
965 

Prevention of, § 101 

Murder, homicide in commission of, § 21 , p. 869 
Soliciting another to commit murder as, § 70 
Misleading instructions, 

Assault with intent to murder or kill, §§ 364, 365 
Cause of death, § 363 

Delusional insanity, defense of, § 362, p. 152, n. 
61 

Grade or degree of crime, § 390, p. 206 
Reasonable doubt as to, § 397 
Insanity, defense of, § 369, p. 152 
Intoxication, § 370 
Malice, § 357, p. 128 
Manslaughter, § 395, p. 221 
New trial on ground of, § 410 
Passion and provocation, § 371, p. 157 
Peace officers, killing in making arrest, 5 373, n 
160, n. 24 
Self-defense, § 377 

Misspelling, indictment or information, § 139 
Mistake, excusable homicide, § 98 
Mistaken identity, assault with intent to murder, ef¬ 
fect of, § 81 

Mistress, relationship, proof of as admissible in pros¬ 
ecution for killing, § 226, p. 1148 
Mitigation, 

Burden of proof, circumstances in, § 193 
Doubt as to existence of mitigating circumstanc¬ 
es, § 328, p. 66 
Evidence, 

Admissibility, § 266 
Sufficiency, § 327 

Instructions as to, harmless error in, 5 427, d 
302 

Punishment, considering circumstances of, § 435 
Modification, sentence, appeal and error, § 431 
Momentary impulse, first degree murder, deliberation 
necessary as shown by, § 33 , p. 889, n. 64 
Money of deceased, possession of, evidence as to, § 250 
Moonshine whiskey, murder as result of sale of in 
amount causing death of buyer, § 21 , p. 868 , n. 

52 

Moot questions, appeal and error, § 418 
Moral character. 

Accused, evidence as to, § 221, p. 1134 


Moral character—CJontinued, 

^®<»^sed^admissibility ’of evidence as to, § 222 , 

capacity and responsibility, 5 4 , p 


Morphine, 

Addiction, insanity as established by proof shnrr 
ing, § 324, p. 49 ^ 

Insanity from use of, responsibility | 6 
Mortal injury, dying declaration before infliction nf 
admissibility, § 289 
Mortal wound. 

Indictment or information, 

Averments as to infliction of, § 149 
Description of, § 151 
Person afflicted as subject of, § 2 
Responsibility as result of inflicting, § n 


Variance between allegation describing and proof 
§ 183 ’ 

Motions, appeal and error, preservation of grounds of 
review by, § 414 o ua ui 

Motive, 

Assault with intent to murder, § 78 
Proof of as essential, § 330, p. 84 
Bad feeling, admissibility to show, § 228 p liss 
Circumstances tending to elucidate, admlssibiliti 
of evidence, § 244 

Concealment of other offense, admissibility of 
evidence as to, § 227, p. 1155 
Declarations of accused, admissibility on question 
of, § 227, p. 1152 
Dying declarations, § 287 

Impeachment by showing, § 305 
Evidence, 

Admissibility, §§ 227-235, pp. 1151-1167 
Declarations of accused, § 227, p. 1152 
Hope of gain, § 232 
HI feeling, § 228, pp. 1156-1160 
Infatuation with another, § 229 
Inheritance of property, § 234 
Jealousy, § 231 
Life insurance, § 235 
Loss of affection for spouse, § 229 
Other crimes, § 227, p. 1154 
Pecuniary motive, § 232 
Person other than accused, § 219 
Prejudicial effect, § 227, p. 1154 
Quarrels, § 228, pp. 1156-1160 
Robbery, § 233 

Unlawful relations with spouse, § 230 
Unrequited love, § 231 
Rebuttal, § 227, p. 1155 
Sufficiency, § 318 
Husband and wife, ante 
Infatuation with another, admissibility, § 229 
Inferences, § 227, p. 1153; § 318 
Instructions as to, § 359 

Harmless error in, § 427, p. 299 
Intent, 

Distinguished, § 32, n. 95 
Materiality on question of, § 315 
Jealousy, evidence as to, § 231 
Jury question, § 340 

Knowledge of accused, facts on which based, § 227, 
p. 1153 

Life insurance, admissibility of evidence as to, 
$235 
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Motive— Continued, 

Malice, proof as essential to establishment of, § 

14’ 

Manslaughter, necessity, § 37 
Murder, proof of as essential, § 13 
participation, materiality on question of, § 321, 
p. 39 

Prior difficulties, admissibility of evidence on 
question of, § 228, p. 1156 
Reasonable doubt as to, § 318 
Rebuttal, 

Evidence admissible in, § 227, p. 1155 
Life insurance, § 235 
Robbery, § 233 

Robbery, admissibility of evidence as to, § 233 
Self-defense, threats by victim as admissible to 
show, § 276, p. 1233 

Suicide, admissibility of evidence showing ab¬ 
sence of, § 217 

Third persons, admissibility of evidence as to, § 
219 

Threats by victim, admissibility to show, § 237 
Uxoricide, admissibility of evidence on question 
of, § 228, p. 1159 
Murder, §§ 13-36, pp. 857-896 

Abortion, death resulting, § 21, p. 869 
Arrest, killing in resisting, § 19 
Arson, unintentional homicide when committing, 
§ 21, p. 869 

Assault with intent to murder or kill, generally, 
ante 

Attempt, § 68 
Brutality, 

Element of, § 13 
Malice as shown by, § 24 

Burglary, unintentional homicide when com¬ 
mitting, § 21, p. 869 

Bystanders, killing when shooting at another, § 
18 

Circumstantial evidence, establishment by, § 328, 
p. 59 

Coercion, doctrine as applying to, § 113, n. 5 
Commission of other crime, unintentional killing 
in, § 21, pp. 868-872 
Common law, ante 
Composite crime, § 13 
Constructive mui’der, § 13 

Cooling time, homicide committed after, § 54 
Coroner’s inquest, proceedings as admissible on 
trial for, § 307 

Cruelty, malice as inferred from circumstances of, 
§24 

Deadly weapons, malice presumed from use of, § 
25, pp. 874-877 
Death sentence, § 433, p. 312 
Defined, § 13 

Degrees, §§ 29-36, pp. 878-896 
Distinctions, § 32, n. 95 
First degree murder, generally, ante 
Third and lesser degrees, § 36 
Distinctions, § 13 
Doubt, 

Degree, § 328, p. 66 
Guilt, evidence, § 328, p. 65 
Drugs, unintentional homicide as result of ad¬ 
ministering, § 21, p. 869 

Duel, killing another in, § 17; § 48, p. 913, n. 
66 


Murder—Continued, 

Escape, killing officer attempting to prevent, § 19 
Evidence, sufficiency, § 328, pp. 59-76 
Exposure, responsibility for death resulting from, 

§ 20, n. 45 

Express malice, § 16 
Felonious intent, § 13 

Felony, unintentional killing in perpetration of, 

§ 21, pp. 868-872 

First degree murder, generally, ante 
Frustrated homicide, § 69 

Harmless error, admission of evidence, § 425, 
p. 270 

Ill will, malice as importing, § 14 
Implied malice, § 16 

Indeterminate sentence for, § 433, p. 316 
Indictment or information, generally, ante 
Inferences, malice, § 16 
Instructions, 

Harmless error, § 427, p. 291 
Prosecution for assault with intent to mur¬ 
der, § 366 

Intent, §§ 17-21, pp. 86^872 

Actual or implied intent as essential, § 
20 

Element of, § 13 

Homicide in commission of other crimes, § 
21, pp. 868-872 

Killing officer in discharge of public duty, 

§ 19 

Killing person other than one intended, § 
18 

Malice as implied from intentional homicide, 
§17 

Resisting arrest, § 19 

Unintentional killing, §§ 20, 21, pp. 866-872 
Commission of other crimes, § 21, pp. 868- 
872 

Willful killing as establishing, § 17 
Justifiable homicide, prevention of, § 101 
Justification, evidence as to, § 267 
Kill distinguished, § 13 

Killing one person with intent to kill another, § 
18 

Malice, §§ 14-28, pp. 859-878 

Brutality as raising inference of, § 24 
Burden of proof, overcoming inference of, 
§28 

Continuance, presumption of, § 27 
Cruelty raising inference of, § 24 
Deadly weapon, presumption from use of, § 
25, pp. 874-877 
Defined, § 14 
Express malice, § 16 

Pact of killing as warranting inference of, 
§23 

First degree murder, § 34 
Implied malice, § 16 
Inference, § 23 

Burden of overcoming, § 28 
Instructions as to, harmless error, § 427, p. 
300 

Intent to kill as raising inference of, § 
23 

Necessity, § 14 

Particular facts as indication of, §§ 22-26, 
pp. 872—877 

Poisoning as implying, § 26 
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Murder—Continued, 

Malice—Continued, 

Premeditated design, § 15 
Presumption, § 23 

Continuance of, § 27 
Malice aforethought, § 15 
Malicious intent, § 13 

Misdemeanors, homicide in commission of, § 21, p. 
869 

Moonshine whiskey, sale of in amount causing 
death of buyer, § 21, p. 868, n. 52 
Motive, proof of as essential, § 13 
Officers, killing when in discharge of public du¬ 
ty, § 19 

Petty treason distinguished, § 13 
Plea of guilty, instruction on manslaughter as 
unnecessary, § 395, p. 218, n. 7 
Poisoning, malice as implied, § 26 
Posse, killing member of as, § 19 
Premeditation, malice implied from, § 23 
Presumptions, §§ 23, 27; § 199, p. 1099 
Prevention of, butden of proof, § 197 
Provocation, provoking combat as pretext for 
killing, § 17 

Punishment, jury question, § 434 
Rape, unintentional homicide when committing, § 
21, p. 869 

Reasonable doubt, establishing guilt beyond, § 328, 
p. 59 

Reckless shooting into crowd as, § 20, n. 42 
Relationship between killing and crime during 
which committed, § 21, p. 870 
Robbery, unintentional homicide when commit¬ 
ting, § 21, p. 869 

Second degree murder, generally, post 
Self-defense, excluding in instruction on murder, 
§ 390, p. 207 
Solicitation, § 70 

Suicide, unintentional killing of another while at¬ 
tempting, § 21, p. 869 
Third and lesser degrees of, § 36 
Unintentional killing, §§ 20, 21, pp. 866-872 
Verdict of guilty, construction of, § 407 
Mutilation of body, identity of deceased, competency 
of evidence to prove, § 202 
Mutual combat. 

Assault with intent to murder or kill, self-defense 
as available, § 92 

Homicide in course of, instructions as to, § 383 
Manslaughter, instructions as to, § 395, p. 228 
Self-defense, voluntary participation in, § 
122 

Voluntary manslaughter, homicide resulting from, 
§ 48, p. 912 

Name of victim, verdict, showing in, § 401, p. 244 
Narcosis, defense of, § 6 

Natural consequences, common design, homicide in 
furtherance of, § 9, p. 848 

Nature of offense, issues, proof and variance with re¬ 
spect to, § 177 

Necessity. Self-defense, post 

Negative averments, indictment or information, § 140 
Negative evidence, reputation, admissibility, § 221, p. 
1135 

Negative instructions, first degree murder, § 392, p. 

209, n. 42 
Negligence, 

Evidence, admissibility, § 255 


Negligence—Continued, 

Gross negligence, generally, ante 
Indictment or information, averments 
147 


as to, § 


Involuntary manslaughter, 

Element of when based on unlawful act « 
57 ’ ^ 

Unintentional homicide caused by, § 6^ nn 
924-929 


Jury question, § 353 
Manslaughter, 

Evidence as to, § 329, p. 79 
Killing as result of, § 38, p. 898 
Second degree manslaughter, § 66 
Third degree manslaughter, § 67 
Negligent homicide, § 38, p. 900 
Evidence, sufficiency, § 327 
Instructions as to, § 395, p. 223 
Negroes, prior race difficulties, admissibility of evi¬ 
dence in prosecution of, § 208, p. 1116, n. 50 
Nervous disorder, mental capacity of one suffering 
from, § 4, p. 828 

New trial, §§ 408-411, pp. 250-255 

Appeal and error, remand for, § 432 
Error in instructions, § 410 
Grade or degree of offense, conviction of lesser 
grade, § 409 

Grounds in general, § 408 
Instructions, error in, § 410 
Insufficiency of evidence, § 408 
Involuntary manslaughter, failure to charge on 
law of, § 410 

Lesser offense, conviction of, § 409 
Misleading instructions, § 410 
Newly discovered evidence, § 411 
Probable effect of new evidence, § 411 
Proceedings at, § 408 
Rules governing, § 408 

Verdict contrary to law or evidence, § 408 
Newly discovered evidence, new trial, § 411 
Nickname, indictment or information, variance, § 179 
Nonfelonious assault, self-defense, retreat, § 129 
Nonfelonious homicide, defined, § 1 
Not guilty, plea, issues, § 175 
Notice, 

Dying declarations, 

Accused as entitled to, § 292 
Conditions precedent to admission, § 295, p. 
1261 

Exhumation of body, application for, § 335 
Insanity, admissibility of evidence on issue of, § 
259, p. 1207 

Number, 

Judges, capital cases, § 333 
Witnesses, discretion of court, § 337, p. 95 
Nurses, involuntary manslaughter, negligence in in¬ 
attention causing death, § 62, p*. 928 
Oath, dying declaration operating as substitute, § 
287 

Objections, 

Appeal and error, preservation of grounds of re¬ 
view by, § 414 

Evidence, rules governing, § 337, p. 95 
Harmless error in rulings on, § 425, p. 274 
View of place of homicide by jury, § 334, p. 92 
Occupation, accused, admissibility of evidence as to 
S 221, p. 1138 


1216 



INDEX TO HOMICIDE 


Officers, 

Deadly weapons, presumption of malice because 
armed with, § 25, p. 877 
Justifiable or excusable homicide, § lOQ 
Murder, killing when in discharge of public duty, 
§ 1 ^> 

Peace officers, generally, post 
Self-defense, killing by or of, § 137, pp. 1021-1026 
Omissions, 

Death caused by, responsibility, § 11, p. 852 
Indictment or information, § 139 
Averments as to, § 147 

Involuntary manslaughter, negligent omission 
causing death, § 63 

Opiates, dying declarations, declarant under influence 
of, § 303 

Opinion evidence, 

Cause of death, § 257, p. 1203 
Dying declarations, sense of impending death, § 
295, p. 1266 

Harmless error, admission of, § 425, p. 273 
Intent, competency, § 203 

Physical condition of parties, admissibility, § 
224 

Physical conditions surrounding homicide, § 248, 
p. 1190 
Self-defense, 

Admissibility, § 271 

Apprehension of danger, § 278, p. 1240 
Character of deceased, § 272, p. 1228 
Wounds, significance of, § 248, p. 1191 
Opinions, dying declarations, admissibility, § 299 
Opportunity, evidence, admissibility, § 214 
Opprobrious language, 

Justifiable homicide, provocation, § 98 
Self-defense, provocation by, § 119, p. 989 
Oral dying declaration, proof of, § 296 
Order, excuse, admissibility of evidence, § 267 
Order of proof. 

Dying declaration, preliminary evidence on ad¬ 
missibility, § 295, p. 1261 
Prosecution for, § 337, p. 97 
Other offenses. 

Circumstantial evidence, killing in connection 
with, § 323 
Evidence in general. 

Admissibility, § 253 
Sufficiency, § 323 

First degree murder in connection with, evidence 
as to, § 328, p. 72 

Harmless error, admission of evidence of, § 425, p. 
280 

Instructions to jury as to commission or attempt 
to commit, § 361 

Malice as shown by killing in connection with, 
§ 316, p. 28, n. 60 

Mental capacity, evidence tending to prove, § 

• 259, p. 1211 
Overt acts. 

Assault with intent to murder or kill, §§ 74, 
85 

Evidence as to, § 330, p. 87 
Indictment or information, § 167 
Attempt to kill or murder, § 68 

Indictment as required to allege, § 173 
Solicitation as, § 70 
Participation by, § 9, p. 839 
Self-defense, necessity, § 126, p. 1007 
41 C.J.S.--7T 


Overt acts—Continued, 

Solicitation to kill, indictment as required to al¬ 
lege, § 173 
Paramour, 

Justifiable homicide, killing of, § 108, p. 971 
Self-defense, plea of, § 119, p. 992 
Paranoia, stages of, § 4, p. 829, n. 93 
Paranoiac, acquittal of, instructions as to, § 369, p. 
152 

Pardon or parole. 

Appeal and error, exercise of power, § 419 
Instructions to jury in respect of, § 399, p. 236 
Parent and child, 

Justifiable or excusable homicide, defense of, § 
108, p. 969 

Presumptions, relationship as affecting, § 198 
Parol evidence. 

Coroner’s inquest, admissibility on trial, § 311 
Dying declarations, proof of written declaration 
by, § 296 

Parricide, defined, § 1 

Partial drunkenness, assault with intent to murder 
or kill, defense of, § 88 
Partial insanity, defense of, § 4, p. 828 
Participation, 

Accessories, evidence as to, § 322, pp. 41-44 
Accessories before the fact, § 9, p. S39 
Accomplice testimony as sufficient, § 319, p. 35 
Admissions showing, § 319, p. 34 
Assault with intent to murder or kill, evidence 
as to, § 330, p. 88 

Circumstantial evidence, sufficiency, § 321, pp. 37- 
41 

Common design, 

Evidence, § 322, pp. 41-44 
Withdrawal from, § 9, p. 849 
Concealment, evidence of as sufficient, § 321, p. 
41 

Confession of accused as sufficient to show, § 319, 
p. 34 

Corroboration, § 319, p. 34 
Evidence, 

Accomplice testimony, § 319, p. 35 
Admissibility, §§ 213-220, pp. 1122-1133 
Circumstantial evidence, § 321, pp. 37-41 
Common design, § 322, pp. 41-44 
Conspiracy, § 216 
Identification of accused, § 320 
Sufficiency, §§ 319-322, pp. 32-44 
Flight from vicinity of crime as establishing, § 
321, p. 41 

Identification of accused, evidence, § 320 
Ill will, showing of as sufficient, § 321, p. 39 
Intent, knowledge of, § 9, p. 843 
Motive, materiality, § 321, p. 39 
Opportunity to commit crime, showing of as suffi¬ 
cient, § 321, p. 38 

Presence as constituting, § 9, p. 841 
Reasonable doubt, establishment beyond, § 319, 
p. 34 

Threats of accused, evidence of as showing, § 321, 
p. 39 

Time of, § 9, p. 842 

Parties to offenses, §§ 7-10, pp. 835-851 
Passion, 

Evidence, 

Admissibility, §§ 262-265, pp. 1213-1216 
Sufficiency, $ 325 
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Passion—Continued, 

First degree murder, killing committed under, § 
33, p. 890, n. 75 

Heat of passion, generally, ante 
.Instructions as to, § 371, pp, 155-158 
Punishment, consideration in mitigation of, § 
435 

Second degree murder, effect of, § 35, p. 896 
Patricide, defined, § 1 

Peace of the state, indictment or information, aver¬ 
ments as to, S 145 

Assault with intent to murder or kill, § 166 
Peace ofllcers, 

Instructions as to, killing in exercise of authority, I 
§ 373, p. 159 

Jury question as to homicide in exercise of au¬ 
thority or duty, § 343 
Justifiable homicide, § 100 

Self-defense, killing by or of, § 137, pp. 1021- 
1026 

Threats against, admissibility to show malice § 

206, p. 1110 

Peaceableness, 

Accused, admissibility of evidence as to, § 221, n 
1134 

Deceased, admissibility of evidence as to, § 222 n 
1138 

Reputation, self-defense, showing by prosecution, 

§ 272, p. 1225 

Pecuniary motive, admissibility of evidence as to. § 
232 

Penalties. Sentence and punishment, generally, post 
Penitentiary, first degree murder, killing in connection 
with crime punishable by imprisonment in. § 

31 

Personal relations of parties, admissibility of evidence 
as to, § 226, pp. 1146-1151 

Personal violence, voluntary manslaughter, provoca¬ 
tion, § 48, pp. 911-914 
Persons subject of, § 2 
Petty treason, murder distinguished, § 13 
Photographs, 

Dying declarations, identification of accused bv 
§ 298, p. 1274, n. 46 

Harmless error, admission in evidence, § 425, d 
273 

Physical characteristics of parties, self-defense, evi¬ 
dence as to, § 278, p. 1240 

Physical condition of parties, admissibility of evi¬ 
dence as to, § 224; § 248, p. 1190 
Physical conditions, evidence, admissibility, § 245 
Subsequent conditions, § 248, pp. 1188-1192 
Physicians and surgeons, 

Cause of -death, evidence as to, § 257, p. 1203 
Dying declarations, opinion of as showing sense 
of impending death, § 295, p. 1267 
Involuntary manslaughter, negligence causing 
death, § 62, p. 928 

Piano stool, deadly weapon, manner of use constitut¬ 
ing, § 79, p. 945 

Pistols. Firearms, generally, ante 
Place, 

Assault with intent to murder or kill, indictment 
or information showing, § 165 
Bloodstains, admissibility of evidence as to, § 201 
Burden of proof, § 185, n. 21 
Evidence, sufliciency, § 314 
Imprisonment, verdict as required to fix, § 405 


Place—Continued, 

Indictment or information, 

Allegations as to, § 143 
Death, averments as to, § 155 
Variance as to, § 178 
View of by jury, § 334, pp. 89-92 
Plea of guilty. 

Degree of offense, law questions, § 352 n no 
Murder, instruction on manslaughter as uimec« 
sary, § 395, p. 218, n. 7 ® 

Penalty under, § 436 

Person other than accused, admissibility of pv? 
dence as to, § 218 ® 

Plea of not guilty, issues, § 175 

Pleading, instructions to jury applicable to, assault 
With intent to kill, § 367 ^ 

Pleas, self-defense, nature of, § 114 
Pocket knives, deadly weapons, § 25, p. 876 n 18 
Jury question as to, § 353 
Manner of use constituting, § 79, p. 945 
Poisoning, 

Assault with intent to murder or kill, § 75 
Charging offense of administering poison 
with, § 171 ^ 

Attempt to kill by, § 68, n. 36 
Evidence, § 331 
Indictment for, § 173 

Brain injury produced by, responsibility for death 
ensuing, § 11, p. 854, n. 96 
Burden of proof. 

Administration of, § 186, n. 29 
Defenses, § 197 

Chemical analysis, cause of death shown bv 5 
257, p. 1205 * 

Circumstantial evidence showing administration 
of poison, § 312, p. 19 
First degree murder, ante 
Indictment or information, 

Attempt, § 173 

Knowledge as required to be alleged, § 161 
Malice, § 156, p. 1052 
Murder by, § 150, p. 1045 
Instructions as to, 

Administration of poison, § 362, n. 44 
Degree of crime, § 392, p. 210 
Manslaughter, instruction on in prosecution 
for homicide by, § 395, p. 219, n. 22 
Involuntary manslaughter, § 56, n. 58 

Careless handling of poisons, § 62, p. 928 
Jury questions, degree of offense, § 352, p. 118 
Knowledge of, responsibility, § 9, p. 810, n. 30 
Malice, implication of, § 26 
Partaking of poison intended for another, murder, 
§18 

Placing poison in way of another to take, respon¬ 
sibility, § 11, p. 853, n. 84 
Possession of poison by accused, showing of, § 321, 
p. 40 

Presumptions, 

Intent as inferred from administration, § 188, 
n. 44 

Murder by, § 199, p. 1101 
Purchase of poison, evidence as to, § 239 
SuflSciency of evidence as to administration, § 
312, p. 19 

Symptoms of, admissibility of evidence as to, § 
257, p. 1202 

Variance with respect of, § 182, p. 1083 
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poisoning—Continued, 

Verdict, murder by, § 401, p. 242 
Position of deceased, expert testimony as to, admis¬ 
sibility, § 245 , o 

Posse, killing member of as murder, § 19 
Post mortem examination, 

Cause of death, evidence as admissible to show, 
§ 25T, p. 1204 

Evidence of physician making, admissibility, § 
311 


Poverty of accused, instructions as to, § 360, n. 35 
Powder burns, expert testimony as to, § 248, p. 1191 
Preconcert, participation without, liability notwith¬ 
standing, § 9, p. 840 

Predicate for dying declarations, § 295, pp. 1259-1270 
Harmless error in admission without, § 425, p. 
282 

Preliminary proceedings, 

'Harmless error in, § 424 
Rules governing, § 332 

Preliminary stages, responsibility for aid in, § 9, p. 
841 

Premature predicate, dying declarations, § 295, p. 
1259 

Premeditated design. 

Defined, § 33, p. 887 

Indictment or information, averments as to, § 159 
Premeditated malice, first degree murder, § 33, p. 


887 

Premeditation, 

Defined, § 33, p. 886 

Deliberation and premeditation, generally, ante 
First degree murder, generally, ante 
Preparatory acts. 

Admissibility in general, § 239 
Malice, 

Admissibility to show, § 212 
Shown by evidence of, § 316, p. 29 


Preponderance of evidence. 

Degree of offense, reduction of, § 327 
Insanity, establishing defense by, § 324, p. 47 
Justifiable or excusable homicide, § 326, p. 52 
Provocation, necessity of showing by, § 325 
Presence of accused. 

Aiding and abetting, evidence, § 322, p. 42 
Common design, homicide in furtherance of, § 
9, p. 847 

Declarations by victim in, admissibility, § 252, p. 
1199 

Dying declarations, necessity, § 292 
Evidence, 

Admissibility, § 215, pp. 1123-1127 
Sufficient, § 321, p. 40 
Participation as shown by, § 9, p. 841 
View of place by jury, § 334, p. 91 
President of the United States, threat to kill, § 
71 

Evidence, admissibility, § 236 
Intent, § 203 
Indictment, § 174 

Presumptions, §§ 185-199, pp. 1086-1101 

See, also, Inferences, generally, ante 
Accidental killing, § 196 
Appeal and error, § 421 
Assault with intent to murder, 

Intent, § 79, p. 943* 

Malice, § 78 


Presumptions—Continued, 

Corpus delicti, § 186 

Establishment by, infanticide, § 312, p. 22 
Fact of death, § 312, p. 11 
Deadly weapons, ante 
Degree of offense, § 199, pp. 1098-1101 
Deliberation, § 192 
Feloniousness, § 186 
First degree murder, § 199, p. 1099 
Grade or degree of offense, § 199, pp. 1098-1101 
Instructions as to, § 390, p. 207 
Husband and wife, relationship as affecting, § 
198 

Instructions as to. 

Grade or degree of crime, § 390, p. 207 
Sanity, § 369, pp. 150,151 
Intent, ante 
Lying in wait, 

Homicide by, § 199, p. 1101 
Malice and intent, § 32 
Malice, ante 

Manslaughter, intent, § 190 

Matters of defense, §§ 193-197, pp. 1092-1098 

Mitigating circumstances, § 193 

Murder, § 199, p. 1099 * 

Parent and child, relationship as affecting, § 
198 

Poisoning, 

Intent as inferred from administration of, § 
§ 188, n. 44 

Murder by, § 199, p. 1101 
Premeditation, § 192 

Instructions as to, § 358, n. 18 
Relationship between accused and victim as af¬ 
fecting, § 198 
Sanity of accused, § 194 

Instructions as to, § 369, pp. 150, 151 
Second degree murder, § 199, p. 1099 
Self-defense, 

Acting in, § 195 
Effect of, § 271 

Intent, instructions as to, § 378, p. 177 
Specific intent to kill, § 188 
Suicide, § 186 
Unlawfulness, § 186 
Verdict, appeal and error, § 421 
Prevention of offenses, justifiable or excusable homi¬ 
cide, § 101 

Evidence as to, § 270 

Previous attempts, evidence, admissibility, § 239 
Previous quarrels, self-defense, admissibility of evi¬ 
dence as to, § 275, pp. 1230-1233 
Principals, 

Accessories before the fact, conviction as, § 181 
Aiders and abettors, conviction as, § 181 
Assault with intent to murder, § 96 - 
Indictment or information, charging as, § 146 
Instructions as to, § 388, pp. 196-200 
Jury question, participation as, § 351 
Punishment, § 433, p. 315 
Principals in the first degree, defined, § 8 
Principals in second degree. 

Aiders and abettors, § 9, p. 837 
Defined, § 9, p. 836 
Intent, § 9, p. 842 

Involuntary manslaughter, § 9, p. 839 

Manslaughter, § 9, p. 839 

Operative effect of assistance, § 9, p. 842 
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Principals in second degree—Continued, 

Premeditation, § 9, p. 843 
Presence at place of homicide, § 9, p. 837 
Eesponsibility of actual perpetrator as affecting 
liability, § 9, p. 838 

Self-defense, actual perpetrator acting in, § 9, p. 
838 

Prior convictions, evidence, admissibility in aggrava¬ 
tion of penalty, § 266 

Prior difficulties, evidence, admissibility, § 241 
Intent, § 203 

Malice or intent, § 208, p. 1114 
Motive, admissibility of evidence on question of, § 
228, p. 1156 

Third persons, §§ 209, 218 

Prior injury, liability where deceased was suffering 
from, § 18, p. 856 
Prior threats. 

Dying declarations, admissibility to show, § 
300 

Intent as shown by evidence of, § 315 
Malice, ascertaining from, § 316, p. 29 
Prizefighting, involuntary manslaughter, § 58 
Procedure, 

Appeal and error, transfer of cause, § 415 
Capital cases, § 333 

New trial, § 408 i 

View of place of homicide, § 334, p. 91 
Profanity, 

Dying declarations, effect of use of, § 287 
Malice, admissibility to show, § 206, p. 1109 
Proof, §§ 175-184, pp. 1075-1086 

See, also. Evidence, generally, ante 
Dying declarations, oral declarations, § 296 
Intent, § 184 

Manner and means, § 182, pp. 1081-1084 
Matters to be proved in general, § 175 
Nature or degree of offense, § 177 
Separate counts, § 175 
Several offenses, indictment charging, § 180 
Property, 

Defense of. 

Assault with intent to kill, § 93 
Burden of proof, § 197 
Evidence, § 285 

Sufficiency, § 326, p. 57 
Instructions as to, § 386, p. 192 
Jury questions, § 347 
Justifiable homicide, § 110 
Possession of property of deceased, evidence as to, 

§ 250 

Prosecuting attorney, recommendation to mercy by § 
436, n. 34 
Provocation, 

Accidental killing, excusable or justifiable homi¬ 
cide, § 112, p. 982 

Assault with intent to murder or kill, § 87 
Self-defense as available, § 91 
Cooling time, evidence admissible on issue of § 
265 

Deadly weapons, rebuttal of presumption of malice 
from use of, § 25, p. 875, n. 1 
Defamation, admissibility of evidence on issue of 
§ 263 

Defense of another, instruction as to killina in § 
385, p. 189 

Dying declarations, admissibility to show, § 299 - 


Provocation—Continued, 

Evidence. 

Admissibility, §§ 262-265, pp. 1213-1216 
Surrounding circumstances shedding 
on, § 244, n. 98 ^ ^ 

Sufficiency, § 325 ; § 328, p. 76 

Fourth degree manslaughter, heat of pa«,ion 
aroused by, § 67 ^ ^ 

Infidelity of spouse, evidence as admissible nn 
issue of, § 264 ^ 

Instructions as to, § 371, pp. 155-158 
Malice, inference of, § 357, p. 131 
Manslaughter, § 395, pp. 226, 227 
Second degree murder, § 393 
Insults, 

Admissibility of evidence on issue of, § 263 
^e°^ale, instruction on manslaughter, §'395"p 

Intoxication, consideration on question of, § 5 p 
832 * 

Justifiable or excusable homicide, § 98 
Defense of another, § 108, p. 968 
Law questions, § 348 
Malice, 

Implied from absence of, § 17 
Instruction as to inference of, § 357, p. 131 
Manslaughter, instructions as to, § 395, p! 226 
Murder, provoking combat as pretext for Idllin*^ 

§ 17 

Preponderance of evidence, establishment bv S 
325 

Punishment, consideration in mitigation of, § 
435 

Rebuttal, evidence admissible in, § 262 
Reputation, showing by, § 262 
Second degree murder, 

Effect of, § 35, p. 896 
Evidence as to, § 328, p. 76 
Instructions as to, § 393 
Self-defense, post 
Voluntary manslaughter, post 
Proximate cause of death. 

Act of accused as required to be, § 11, p. 854 
Indictment or information, showing of, § 154 
Involuntary manslaughter, negligence, § 62, p 
925 

Public officers. Oflficers, generally, ante 
Punishment. Sentence and punishment, generally, 
post 

Pupils, self-defense, killing teacher in, § 138 
Quarrels, 

Motive, evidence as admissible to show, § 228, pp. 
1156-1160 

Self-defense, evidence as to previous quarrels, § 
275, pp. 1230-1233 
Quarrelsome man, subject of, § 2 
Quarrelsomeness, self-defense, evidence as to reputa¬ 
tion of deceased on issue, § 272, p. 1222 
Questions of law and fact, 

Jury questions, generally, ante 
Law questions, generally, ante 

Race diflSculties, admissibility of evidence as to in 
prosecution of negro, § 208, p. 1116, n. 50 
Rage, manslaughter, passion created by, § 42 
Railroads, involuntary homicide, negligence in op¬ 
eration of, § 62, p. 928; § 63 
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Rfl.p6» 

First degree murder, killing in perpetration of, § 
31 

Instructions as to killing in connection with, § 
361, n. 40; § 302, p. 210 
Justifiable or excusable homicide, § 98 

Father defending daughter against, § 108, p. 
971 

Prevention of, § 101 

Murder, unintentional homicide when committing, 
§21, p. 869 

Self-defense, instructions as to, § 378, p. 175 
Real or apparent danger. 

Defense of another, instruction as to killing in, § 
385, p. 189 

Self-defense, instructions as to, § 378, p. 175 
Reasonable doubt. 

Assault with intent to murder or kill, evidence 
beyond, § 330, p. 83 
Corpus delicti, ante 

First degree murder, evidence beyond, § 328, p. 
66 

Grade of offense, instructions as to, § 397 
Identity of accused, § 320 

Insanity, establishing defense beyond, § 324, p. 
47 

Intent, establishing beyond, § 315 
Justifiable or excusable homicide, proof beyond, 
§ 326, p. 51 

Malice, proof beyond, § 316, p. 27 
Manslaughter, evidence beyond as essential, § 
329, p. 76 

Murder, establishing guilt beyond, § 328, p. 59 
Participation, establishment beyond, § 319, p. 34 
Punishment, instructions as to, § 390, p. 236 
Second degree murder, evidence beyond, § 328, p. 
73 

Self-defense, instructions as to, § 378, p. 170; § 
384 

Time of death, proof beyond, § 314 
Venue, establishment beyond, § 314 
Rebuttal, 

Ability to kill, evidence as to, § 214 
Commission of crime by another, evidence admis¬ 
sible in, § 218 

Conspiracy, evidence admissible in, § 240, p. 1176 
Defense of another, claim of killing in, § 282 
Dying declarations, admissibility as affected by 
matters in, § 298, p. 1277 
Evidence in general, admissibility, § 337, p. 98 
Identity of accused, admissibility of evidence in, 
§ 215, p. 1123 

Insanity, evidence admissible in, § 259, p. 1210 
Intoxication, defense of, § 260 
Justifiable or excusable homicide, evidence ad¬ 
missible in, § 269 
Justification, evidence in, § 267 
Malice, 

Evidence admissible in, § 208, p. 1116; § 316, 
p. 30 

Threats by victim, § 207 
Motive, 

Evidence admissible in, § 227, p. 1155 
Life insurance, § 235 
Robbery, § 233 

Other crimes, evidence admissible in, § 253 
Physical conditions, admissibility in, § 245 


Rebuttal—Continued, 

Provocation, 

Evidence admissible in, § 262 
Insulting conduct, § 263 
Self-defense, post 

Suicide, admissibility of evidence in, § 217 
Threats, evidence of, § 206, p. 1109; § 236 
Weapons, evidence showing possession of, § 249 
Recall of witnesses, § 337, p. 98 
Reception of evidence, § 337, pp. 94-98 
Reckless remarks, malice, admissibility to show, § 

206, p. 1109 

Recklessness, 

Evidence, 

Admissibility, § 240, p. 1173 
Sufficiency, § 327 
Excusable homicide, § 112, p. 980 
Firearms, manslaughter, instruction on, § 395, p. 
229 

Fourth degree manslaughter, § 67, n. 21 
Shooting, second degree murder, § 35, p. 892, n. 
9 

Shooting into crowd, murder as result of, § 20, n, 
42 

Voluntary manslaughter, intent inferred from, § 
44 

Recommendation to mercy. 

Jury, § 435 

Statutory provisions, § 434 
Verdict, § 406 

Record, appeal and error, § 416 

Examination of for evidence, § 420, p. 264 
Redress, self-defense distinguished, § 114 
Reduction of sentence, appeal and error, § 431 
Redundance, indictment or information, § 139, n. 
12 

Refreshing recollection, dying declarations, witness tes¬ 
tifying to, § 296 
Regicide, defined, § 1 

Relative positions of parties, evidence as to, admis¬ 
sibility, § 245 

Religious beliefs, dying declarations, impeachment by 
showing, § 305 

Remarks of counsel, haimless error in respect of, § 
424 

Remittitur, excessive punishment, § 434 
Remoteness, 

Antecedent circumstances, admissibility of evi¬ 
dence as affected, § 242 

Character of accused, evidence attacking, § 221, 
p. 1137 

Harmless error in exclusion of evidence, § 426, p. 
284 

Ill will, rejection o-f evidence because of, § 228, 
p. 1158 

Prior difficulties, admissibility of evidence as af¬ 
fected, § 208, p. 1117; § 228, p. 1158; § 241 
Reputation of accused, evidence as to, 5 221, p. 
1135 

Threats, admissibility as affected, § 206, p. 1111; 
§236 

Threats by deceased, self-defense, § 276, p, 1234 
Renewal of conflict, self-defense, § 133 
Reopening case, harmless error, § 424 
Repetition, 

Indictment or information, 

Charge of assault, § 149 
Date of offense, § 142 
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Repetition—Continued, 

Indictment or information—Continued, 

Malice, § 156, p. 1053 
Name of person killed, § 145 
Place of offense, § 143 
Instructions to jury, grade or degree of crime, § 
390, p. 206 
Reputation, 

Accused, evidence as to, § 221, p. 1133 
Self-defense, § 273 

Codefendants, admissibility of evidence as to, § 


Deceased, 

Evidence as to, § 222, pp. 1138-1143 
Impeachment of dying declarations by show¬ 
ing, § 305 

JFemales, evidence of insults to as putting in issue, 
§ 263 

Harmless error. 

Admission of evidence, § 425, p. 273 
Exclusion of evidence, § 426, p. 286 
Insanity, admissibility on issue, § 259, p. 1209 
Provocation, showing by, § 262 
Self-defense, admissibility of evidence on issue of 
§ 272, p. 1221 

Third persons, evidence, § 223 
Res gestae, 

Accused’s declarations, admissibility, § 252, p. 


Declarations prior to homicide, § 243 
1179 


p. 


Character of deceased as part of, admissibility of 
evidence as to, § 222, p. 1140 
Codefendant, declarations lidmissible on behalf of. 
§ 252, p. 1198 

Contemporaneous declarations, admissibility as 
§ 246 
Deceased, 

Declarations of, admissibility as, § 271: § 243 
p. 1180, n. 83 
Dying declarations. 

Admissibility as, § 298, p. 1273 
Distinguished, § 286 

Expression of grief shown as, rebuttal, § 252 d 

Harmless error, admission of declarations as part 
of, § 425, p. 280 

Identity of accused, declaration as part of, § 320 
Malice not charged in indictment, admissibility 
of declarations showing, § 175 
Subsequent circumstances constituting part of 
admissibility, § 247, p. 1186 
Third persons. 

Declarations part of, § 220; § 243, p. 1181: 

§ 252, p. 1200 

Threats, admissibility, § 220 
Threats by deceased, admissibility as part 
of, § 237 

Self-defense, § 276, p. 1238 
Resisting arrest. Arrest, generally, ante 
Responsibility. Capacity and responsibility, generally 
ante 

Responsiveness, verdict, § 401, p. 243 
Retreat, 

Assault with intent to murder or kill, duty to re¬ 
treat, § 90 
Self-defense, post 


Revenge, 

Assault with Intent to murder, malice as inclnd- 
Dying^deelaration for purpose of, admissibility, 

Malice as including, § 14 
Self-defense, killing in spirit of, § 126, p. 1003 
Reversal, appeal and error, § 432 
Review. Appeal and error, ante 
Revolvers. Firearms, generally, ante 

knowledge of. 

Riots, 


mansiaugnter, homicide committed 
while engaged in, § 58 
Justifiable homicide in suppressing, § 103 

Robber band, membership in, admissibility of evidenn. 

on question of Identity, § 215, p. 1127 
Robbery, 


Accessories, responsibility for homicide in attemnt 
to commit, § 9, p. 846 ^ 

Evidence, homicide in connection with, § 323 
First degree murder, killing in connection with § 
31 ’ * 


Instructions, 

Killing in connection with, § 361, nn. 40 «• J 
302, p. 210 ’ ’ ’ 

Killing to prevent, § 386, p. 193, n. 8 
Justifiable or excusable homicide In prevention 

Otj §8 lOlj 110 

Motive, admissibility of evidence as to, § 233 
Murder^ unintentional homicide while committing, 

Self-defense, homicide committed by accused while 
engaged in, § 119, p. 991 

Rocks, deadly weapons, use regarded as, § 25, p. 


Sawed-off billiard cue, deadly weapon, manner of use 
constituting, § 79, p. 945 

Sciss(n-s, deadly weapon, use regarded as, § 25, p. 
876 ’ 


Screw drivers as deadly weapons, 

Circumstances of use regarded as, § 25, p. 876 
Manner of use as constituting, § 79, p. 945 
Searches and seizures. 

Assault with intent to murder as result of re¬ 
sistance, § 84, n. 19 

Killing of person making, evidence, § 254 
Second degree manslaughter, § 66 

Circumstantial evidence, sufficiency, § 329, p. 


Second degree murder, § 35, pp. 892-896 

Abortion, killing in performance of, § 35, n. 
892 

Accessories before the fact, § 9, p. 839 
Accidental killing, § 35, p. 894, n. 18 
Circumstantial evidence, § 328, p. 73 
Dangerous act, killing perpetrated by, § 35, p. 
892 

Deadly weapon. 

Killing in sudden affray by use of, § 35, p. 
892 

Presumption of malice in use of, § 35, p. 894, 
n. 14 

Deliberation, § 35, p. 385 
Instructions as to, § 393 
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Second degree murder—Continued, 

Depraved mind, 

Evidence as to, § 328, p. 76 
Killing evincing, § 35, p. 892 
Evidence, sufficiency, § 328, pp. 73, 76 
Excuse, instructions as to, § 393 
Express malice, § 35, p. 894 

Felony, homicide committed in connection with, 

§ 35. p. 893 

Heat of passion, instruction defining, § 393 
Implied malice, § 35, p. 893 
Instructions as to, § 393 

Indictment or information, authority to prefer, § 
162 

Instructions as to, § 393 
Intent, § 35, p. 894 

Instructions as to, § 393 

Intoxication, evidence reducing crime to, § 260 
Jury question, punishment, § 434 
Justification, instructions as to, § 393 
Malice, § 35, p. 893 

Evidence as to, § 328, p. 76 
Instructions as to, § 393 
Mitigation, instructions as to, § 393 
Passion, effect of, § 35, p. 896 
Premeditation, § 35, p. 895 
Presumptions, § 199, p. 1099 
Provocation, 

Effect of, § 35, p. 896 
Evidence as to, § 328, p. 76 
Instructions as to, § 393 
Punishment, § 433, p. 314 
Jury question, § 434 

Reasonable doubt, evidence beyond as essential, § 
328, p. 73 

Reckless shooting, § 35, p. 892, n. 9 
Spring gun, setting of without intent to kill, § 
35, p. 894, n. 18 

Statutory provisions, § 35, p. 892 
Sudden affray, killing by use of deadly weapon in, 
■§ 35, p. 892 

Sudden passion, homicide committed in, § 35, p. 
893, n. 13 

Voluntary intoxication, defense of, § 5, p. 831 
Second degree principals. Principals, in second degree, 
generally, ante 

Second offenders, additional punishment, § 433, p. 317 
Secondary evidence, dying declarations, § 287 
Written declarations, § 297 

Secreting body, accessory after the fact, assisting in, 
§10 

Seduction, justifiable or excusable homicide, § 98 
Self-defense, §§ 114-13^, pp. 983-1026 
Abandonment of difficulty. 

Instructions as to, § 381 
Original difficulty, § 133 

Abusive language, provocation precluding, § 119, p. 
990 

Accessories before the fact, actual perpetrator act¬ 
ing in self-defense, § 9, p. 838 
Acquittal, homicide committed in, § 114 
Adultery, provocation by as precluding, § 119, 
p.993 

Affirmative nature of defense, § 114 
Aggression, § 117 

Acts or words, § 119, pp. 989-993 
Burden of proof, § 195 


Self-defense—Continued, 

Aggression—Continued, 

Evidence, 

Admissibility, § 275, p. 1230 
Rebuttal, § 281 
Instructions, § 378, p. 171 

Harmless error, § 427, p. 303 
Ignoring or excluding, § 380, p. 182 
Intent, § 120 

Nature and circumstances of, §§ 118-120, pp. 
988-995 

Retreat after, § 121 
Withdrawal after, § 121 

Aiders and abettors, instructions as to, § 378, p. 

172, n. 84; § 388, p. 198 
Anger, killing in spirit of, § 126, p. 1003 
Apparent danger, § 125 

Instructions as to, § 378, p. 175 
Appeal and error, review of evidence on issue, § 
420, p. 265 

Apprehension of danger, §§ 124-126, pp. 1000- 
1010 

Admissibility of evidence, § 278, pp. 1239- 
1243 

Assault or attack as essential, § 126, p. 1007 
Belief of accused, § 126, pp. 1001-1010 
Bona fide belief, § 126, p. 1001 
Grounds for belief, § 126, p. 1004 
Instructions, § 378, p. 173 

Ignoring or excluding element, § 380, p. 

183 

Probable belief, § 126, p. 1002 

Real or apparent danger, § 125 

Reasonable ground for, § 126, p. 1002 

Supposition, § 126, p. 1002 

Threats, § 126, p. 1009 

Well-grounded belief, § 126, p. 1005 

Argumentative instructions, § 376 
Arrest, killing by or against person making, § 
137, pp. 1021-1026 

Assault or attack as essential, § 126, p. 1007 
Assault with intent to murder or kill, ante 
Avoidance of danger, §§ 127-130, pp. 1010-1018 
Evidence as to, § 280 
Instructions, § 378, p. 168 

Omitting or excluding element, § 380, p. 

184 

Ax, attack or demonstration with, § 126, p. 1009 
Bloodthirstiness, evidence as to reputation of 
deceased on issue of, § 272, p. 1222 
Burden of proof, § 195 

Instructions as to, § 384 

Burglary, homicide committed by accused while 
engaged in, § 119, p. 991 
Calicut, attack with, § 126, p. 1009 
Carrying of arms by accused as precluding plea, 
§ 119, p. 992 
Character, 

Defendant, admissibility of evidence as to, § 
273 

Third persons, evidence as to, § 274 
Circumstances justifying resort to, § 114 
Clubs, attack with, § 126, p. 1009 
Commission of crime as depriving of right to 
claim, § 119, p. 991 

Communication of threats to accused, necessity of, 
§ 276, p. 1237 
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Self-defense—Continued, ' 

Confession and avoidance, plea as in nature of, § 
114 

Confused instructions as to, § 377 
^o^^t^^^Ptuous gestures, provocation by, § 126, p. 

Continuing to shoot, § 131 

Corroboration, threats by deceased, § 276 n 
1236 ’ 

Cowardice, § 126, p. 1003 

Criminal proceedings against deceased, admis¬ 
sibility of evidence as to, § 272, p. 1228 
De facto officer, resistance of, § 137, p. 1025 
Deadly weapons, ante 

Declarations of deceased, admissibility, § 271 
Deliberation and intention, existence of, § 15, n. 
68 

Direction of verdict on plea of, § 344, p. 108 
Disarming or disabling antagonist, deadly weapon 
used after, § 131 

Dwelling, retreat from attack in, § 130, p. 1015 
Dying declaration tending to negative, admis¬ 
sibility, § 287 
Elements of, § 114 

Employer’s premises, retreat from attack at ^ 130 
p. 1017 

Escape, duty to, § 127 
Evidence, 

Admissibility, §§ 271-281, pp. 1220-1246 
Aggression, § 275, p. 1230 
Rebuttal, § 281 

Apprehension of danger, § 278, pp. 1239- 
1243 

Avoidance of difficulty, § 280 
Character, 

Deceased, § 272, pp. 1221-1229 
Defendant, § 273 
Declarations of deceased, §.271 
Harmless error, § 425, p. 279; § 426, p. 285 
Hostile acts, § 275, pp. 1230-1233 
Ill feeling, § 275, pp. 1230-1233 
Imminence of danger, § 278, pp. 1239-1243 
Instructions, applicability to evidence, § 375* 

§ 379, pp. 178-181; § 380, pp. 181-184 
Necessity for killing, § 275, p. 1230 
Physical characteristics of parties, § 278 n 
1240 ’ 

Previous quarrel, § 275, pp. 1230-1233 
Rebuttal, § 281 
Reputation of accused, § 273 
Retreat, § 280 

Self-serving declarations, § 271 
Sufficiency, § 326, p. 51 
Threats, 

Third persons, § 277 
Victim, § 276, pp. 1233-1238 
Unknown facts, § 279 

V eight of evidence adduced by prosecution, § 
326, p. 54 

Felonious assault, retreat, § 129 
Firearms, evidence respecting reputation of de- 
ceased as to using, § 272, p. 1222 
Fist fight, voluntarily engaging in, § 122 
Flight, relevancy of evidence as to, § 251 
Force used in, § 131 

voluntarily engaging in mutual 


f Self-defense—Continued, 

* Freedom from fault, §§ 114, 117 
Burden of proof, § 195 
Instruction, § 378, p. 171 

000,1 felS"”"”' " 

Basis of right, § 115 

Withdrawal of accused, Instruction as to | 
381 ’ * 

^ood^veputation of deceased, showing of, § 272 p 

Great bodily haim, protection against S 123 
Harmless error. 

Admission of evidence on issue, § 425, p 979 
Exclusion of evidence on issue, § 426 p 285 
Instructions on, § 427, p. 303 
Hostile acts, admissibility of evidence as to 8 
275, pp. 1230-1233 ’ ^ 

^^^^1007 essential, § 126, p 

Host’s premises, retreat from attack in, 8 130 n 

Ill feeling, admissibility of evidence as to S 27n 
pp. 1230-1233 ’ 

Imminence of danger, § 123 

-^^^jssffiility of evidence, § 278, pp. 1239- 

Burden of proof, § 195, n. 2 
Instructions as to, § 378, p. 173 

Ignoring or excluding elements, § 380, p. 
183 

Jury question, § 344, p. 110 
Retreat in ease of. § 129 

Indictment or information, negativing, § 140 
Insane persons. 

Evidence as to deceased being insane, § 280 
Pleading of, § 134 

Instructions, §§ 374-384, pp. 1C3-187 
Abandonment of diflOculty, § 381 
Accidental killing, § 387 
Affirmative nature, § 378, p. 168 
Aggression, § 378, p. 171 

Excluding element of, § 380, p. 182 
Aiders and abettors, § 388, p. 198 
Ambiguities, § 377 
Apparent danger, § 378, p. 175 
Applicability to issues and evidence, § 379 
pp. 178-181 

Applying law to facts, § 378, p. 168 
Apprehension of danger, § 378, p. 173 

Ignoring or excluding element, § 380, p. 

Avoidance of danger, § 378, p. 168 
Excluding elements, § 380, p. 184 
Burden of proof, § 384 

Circumstantial evidence as requiring § 375, n 
42 

Confused instructions, § 377 
Construction as a whole, § 376 
Couching in general terms, § 378, p. 169 
Defining defense, § 378, p. 168 
Detailing facts, § 378, p. 170 
Disparagement, § 378, p. 170 
Duty to instruct, § 375 
Evidence, 

Applicability to, § 379, pp. 178-181 
Warranting. S 375 
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geif-defense—Continued, 

Instructions—Continued, 

Excluding issues or evidence, § 380, pp. 181- 
184 

Explaining defense, § 378, p. 168 
Form, § 376 

Harmless error, § 427, pp. 303, 304 
Ignoring issues or evidence, § 380, pp. 181- 
184 

Illustrative matters, § 379, p. 181 
Imminence of danger, § 378, p. 173 
Inconsistent instructions, § 376 
Intent, presumption, § 378, p. 177 
Issues, § 375 

Applicability to, § 379, pp. 178-181 
Language, § 376 

Language of statute, § 378, p. 169 
Murder, § 390, p. 207 
Mutual combat, § 383 
Nature of danger, § 378, p. 173 
Necessity, § 375 
Presumptions, intent, § 356, p. 128; § 378, p. 

177 

Propriety, § 375 

Provocation, ignoring or excluding, § 380, p. 

182 

Provoking difficulty, § 378, p. 171 

Real or apparent danger, § 378, p. 175 

Reasonable doubt, § 378, p. 170 

Request for, § 375 

Retreat, 

Duty to, § 378, p. 168 
Excluding elements, § 380, p. 184 
Right to arm, § 378, p. 177 
Separate instructions, § 375 
Standpoint of accused, § 378, p. 176 
Sufficiency in general, § 378, pp. 167-178 
Threats, § 382 

Withdrawal of accused, § 381 
Insulting language of accused as provocation, § 

119, pp. 9S9, 990 
Intent, § 120 

Presumptions, instructions as to, § 378, p. 177 
Intentional killing, limitation to cases of, § 114 
Interference in difficulty between others, provoca¬ 
tion, § 117 
Intoxication,' ante 

Intruder, retreat from attack by, § 130, p. 1017 
Involuntary manslaughter, assault made in re¬ 
sulting in death, § 58 
Jury question, § 344, pp. 108-111 
Kidnapping, homicide committed by accused while 
engaged in, § 119, p. 991 
Knowledge, 

Character of deceased, evidence as to, § 272, 
p.1223 

Threats by deceased, § 276, p. 1235 
Law question as to, § 344, pp. 108-111 
Law of nature, right as founded on, § 114 
Looks or gestures, provocation by as precluding, 

§ 119, p. 990 

Lying in wait, § 119, p. 993 
Malice, ante 

Manner or means of repelling attack, § 131 
Manslaughter, 

Distinguished, § 116 

Instruction where issue raised, § 395, p. 229 
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Self-defense—Continued, 

Manslaughter—Continued, 

Showing circumstances reducing after claim 
of, § 337, p. 95 

Misadventure, excusable homicide by, § 112, p. 
981 

Misleading instructions as to, § 377 

Motive, threats by victim as admissible on issue, 

§ 276, p. 1233 
Mutual combat. 

Instructions as to, § 383 
Voluntary participation in, § 122 
Nature of danger, § 123 

•Instructions as to, § 378, p. 173 
Nature of plea, § 114 
Necessity, 

Basis of right, § 115 
Belief in, § 126, p. 1003 
Burden of proof, § 195 
Evidence as to, § 275, p. 1230 
Nonfelonious assault, retreat, § 129 
Officers, 

Killing by, § 137, p. 1021 
Killing of, § 137, p. 1023 
Opinion evidence, § 271 

Apprehension of danger, § 278, p. 1240 
Character of deceased, § 272, p. 1228 
Opprobrious language of accused as provocation, 
§ 119, p. 989 

Overt act, necessity of, § 126, p. 1007 
Paramour, plea as available to, § 119, p. 992 
Particular persons, §§ 134-138, pp. 1021-1026 
Past danger or apprehension as giving right of, § 
123 

Peace officers, killing by or of, § 137, pp. 1021- 
1026 

Peaceable reputation of deceased, admissibility of 
evidence, § 272, p. 1225 

Physical characteristics of parties, evidence as 
to, § 278, p. 1240 

Place of attack, retreat as affected by, § 130, pp. 
1014r-1018 

Premeditation as precluding, § 115 
Presumptions, § 195 
Effect of, § 271 

Instructions as to, § 356, p. 128; § 378, p. 
177 

Previous quarrels, evidence as to, § 275, pp. 1230- 
1233 

Propriety of plea, § 114 
Provocation, § 117 

Acts or words, § 119, pp. 989-903 
Instructions as to, § 378, p. 171 

Harmless error in, § 427, p. 304 
Ignoring or excluding, § 380, p. 182 
Intent, § 120 

Jury question, § 344, p. Ill 
Nature and circumstances of, §§ 118-120, pp. 
988-995 

Withdrawal after aggression, § 121 
Public place or conveyance, retreat from attack 
at, § 130, p. 1015 

Pupils, killing of teacher in, § 138 
Pursuit of adversary, § 132 

Quarrelsomeness, evidence as to reputation of 
deceased on issue of, § 272, p. 1222 
Rape, defense against, instructions as to, § 378, 
p. 175 
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Self-defense—Continued, 

Real or apparent danger, § 125 
Instructions as to, § 378, p. 175 
Reasonable doubt, instructions as to, § 378, p. 170; 

§ 384 
Rebuttal, 

Apprehension of danger, § 278, p. 1242 
Evidence admissible in, §§ 271, 281 
Good reputation of deceased, § 272, p. 1228 
Hostile acts by deceased, § 275, p. 1233 
Threats by victim, § 276, p. 1238 
Redress, right of distinguished, § 114 
Relationship between accused and deceased as af¬ 
fecting right, § 134 
Renewal of conflict, § 133 
Repelling attack, manner or means of, § 131 
Reputation, 

Accused, evidence as to, § 273 
Deceased, admissibility of evidence on issue 
of, § 272, p. 1221 

Retreat, §§ 127-130, pp. 1010-1018 

Admissibility of evidence as to, § 280 
Aggression by accused, § 121 
Burden of proof in respect of, § 195 
Duty to, § 127 

Employer’s premises, § 130, p. 1017 
Evidence as to, § 280 
Felonious assault, § 129 
Freedom from fault, § 127 
Host’s premises, attack in, § 130, p. 1017 
Imminent danger, § 129 
Impossibility of, § 129 
Instructions, § 378, p. 168 

Omitting or excluding element, § 380, p. 
184 

Jury question, § 344, p. Ill 
Killing ofiicer making arrest, § 137, p. 1022 
Nature of attack as affecting duty, § 129 
Nonfelonious assault, § 129 
Place of attack as affecting duty, § 130, pp. 
1014-1018 

Premises of accused, attack at, § 130, p. 
1015 

Public place or conveyance, attack in, § 130, 
p. 1015 

Sudden attack, § 129 
Wall, § 128 


Revenge, killing in spirit of, § 126, p. 1003 
Robbery, homicide committed by accused while 
engaged in, § 119, p. 991 
Seeking out deceased, effect of, § 120 
Self-serving declarations, admissibility, § 271 
Serious bodily injury, protection against, § 123 
Several persons, attack by, § 136 
Sexual offenses by accused as precluding, § 119, 
p. 992 


Standpoint of accused, instructions as to, § 378, p. 
176 


Statutory provisions, § 114 

Charging in language of, § 378, p. 169 
Sticks, attack with, § 126, p. 1009 
Sudden attack, retreat in case of, § 129 
Surrender of accused considered in connection 
with, § 326, p. 53 

Teachers, killing by pupil in, § 138 
Testimony of accused on issue, weight given to 
S 326, p. 54 


Self-defense—Continued, 

Third person, killing in, § 135 
Threats, 

Admissibility of evidence, § 207; 8 ova 

1233-1238 8 pp. 

Threats of third persons, § 277 
Apprehension of danger from, S loa „ 

1009 ^ P* 

Instructions as to threats by deceased, § 

Trespass, provocation by as precluding, § 119 p 

Trespasser, duty of retreat, § 130, p 1017 
Turbulence, evidence as to reputation of deceased 
on issue of, § 272, p. 1222 
Uncommunicated threats as bearing on. instnin 
tions as to, § 382 

Unknown facts, admissibility, § 279 
Unlawful arrest, homicide committed in making 
§ 137, p. 1022 

Violence, evidence as to reputation of deceased on 
issue of, § 272, p. 1222 
Voluntary manslaughter. 

Imperfect self-defense, § 46 
Killing believed to be in, § 42 
Voluntary participation in mutual combat S 
122 ’ * 
Wall, retreat to, § 128 
Warning, 

Accused against deceased, evidence of as ad¬ 
missible, § 278, p. 1240 
Assailant to desist from attack, § 130, p. 1015 
Weapons, 

Carrying as depriving of right, § 326, p. 53 
Deceased’s habit of carrying, evidence as to 
§ 272, p. 1224 

Possession of by deceased, evidence as to, S 
. 278, p. 1241 

Withdrawal, 

Adversary, § 132 
Aggression by accused, § 121 
Mutual combat, § 122 

Words or gestures, provocation by as precluding, § 
119, p. 990 

Self-inflicted homicide, manslaughter, instruction on as 
essential, § 395, p. 220 
Self-serving declarations, 

Accused, § 252, p. 1197 
Deceased, § 243, p. 1180, n. 82 
Dying declarations, § 287 
Self-defense, § 271 

Sense of impending death, dying declaration, founda¬ 
tion for admission, § 295, p. 1262 
Sentence and punishment, §§ 433-437, pp. 311-321 
Accessories, § 433, p. 315 
Accomplices, § 433, p. 315 
Additional punishment, § 433, p. 317 
Appeal and error. 

Affirmance on appeal, § 430 
Review as to, § 419 

Assault with intent to murder or kill, § 433, p. 
315 

Character, admissibility of evidence for purpose 
of determining, § 221 , p. 1137 
Criminal record, consideration in imposing, § 436 
Deadly weapons, increase of punisliment when 
armed with, § 433, p. 317 
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ftiid punisliin©Dt Continucdj 
Death sentence, generally, ante 
Degree of offense, assessment of punishment as 
finding, § 404 
Discretion of court, ante 
Discretion of jury, 

Instructions as to, § 399, p. 238 
Review as to, § 419 

Drunkenness as affecting, instructions as to, § 370, 
n. 70 

Entry of judgment, § 437 

Extenuating circumstances, consideration of, § 
435 

Failure of jury to assess punishment, sentence on, 

§ 433, p. 317 

Failure to agree, instructions as to, § 399, p. 

236 

Harmless error, § 428 

Instructions as to, § 427, p. 305 
Increase of punishment, § 433, p. 317 
Indeterminate sentence, § 433, p. 316 ‘ 

Indictment, responsiveness to, § 433, p. 311 
Insane persons, effect of insanity, § 4, p. 825 
Instructions, § 399, pp. 235-241 
Death penalty, § 399, p. 237 
Harmless error in, § 427, p. 305 
Intoxication, considering in mitigation of pun¬ 
ishment, § 435 

Involuntary manslaughter, § 433, p. 315 
Jury question, § 434 

Life imprisonment, instructions as to, § 399, p. 

237 

Malice as affecting, instruction as to, § 399, p. 
236 

Manslaughter, § 433, pp. 314, 315 
Minimum term, statutory provision for, § 433, p. 
316 

Mitigating circumstances, § 435 
Instructions as to, § 399, p. 240 
Mitigation, evidence going to, § 266 
Modification by reviewing court, §§ 419, 431 
Passion, considering in mitigation, § 435 
Place of imprisonment, verdict -as required to 
fix, § 405 

Plea of guilty, § 436 
Principals, § 433, p. 315 
Province of court and jury, § 434 
Provocation, consideration in mitigation, § 435 
Reasonable doubt, instructions as to, § 399, p. 
236 

Recommendation to mercy, § 435 
Instructions as to, § 399, p. 239 
Record of judgment, § 437 
Reduction of sentence on appeal, § 431 
Remittitur, § 434 

Responsiveness to verdict, § 433, p. 311 
Second degree murder, § 433, p. 314 
Second offenders, § 433, p. 317 
Statutory provisions, 

Controlling effect, § 433, p. 312 
Minimum term, § 433, p. 316 
Temporary insanity, consideration in mitigation, 
§ 435 
Verdict, 

Assessment of punishment, § 405 
Responsiveness to, § 433, p. 311 
Youth of offender, considering in mitigation, § 
.435 


Several assaults, indictment or information, alleging 
of, § 149 

Several defendants, 

Common intent, instructions respecting, § 356, p. 
125 

Indictment or information, showing of joint un¬ 
dertaking, § 147 

Several persons, self-defense, attack by, § 136 
Sex, indictment or information, allegations as to, § 
145 

Sexual offenses. 

Commission as precluding, § 119, p. 992 
Justifiable homicide, § 98; § 108, p. 970 
Shirt, comparison for purposes of identification of 
accused, § 215, p. 1126 
Shooting, 

Assault with intent to murder or kill, § 77 
Firing into crowd, § 82 
Indictment or information. 

Attempt to murder by, § 173 
Charge of killing by as suflBcient, § 149 
Description of firearms, § 150, p. 1044 
Intent to kill, evidence, sufSciency, § 330, p. 
85 

Joining in, responsibility attaching, § 9, p. 840 
Short form. Indictment or information, ante 
Shotguns, deadly weapons, § 79, p. 945 
Use as a club, § 25, p. 876 

Signature, dying declarations, written declarations, § 
296 

Signs, dying declarations, communication by, § 292 
Simple assault, instructions as to in prosecution for 
assault with intent to kill, § 396, p. 231 
Sledge hammers, deadly weapons, use regarded as, § 
25, p. 876 

Social status, indictment or information, setting out 
status of person killed, § 145 
Sodomy, justifiable homicide, prevention of, § 101 
Soldiers, justifiable homicide, killing' by in perform¬ 
ance of duty, § 107 
Solicitation, § 70 

Indictment or information, § 173 
Somnambulism, 

Defense of, § 4, p. 826 
Evidence, admissibility, § 261 
Sororicide, defined, § 1 

Special verdict, aider by reference to indictment, § 
407 

Specific intent. Intent, generally, ante 
Spelling, verdict, errors in, § 401, p. 243 
Sports, involuntary manslaughter, unintentional death 
while engaged in, § 58 
Spring gun. 

Assault with intent to murder, setting of, § 83 
Involuntary manslaughter, negligence in set¬ 
ting, § 62, p. 928, n. 35 

Justifiable or excusable homicide by means of, § 
111 

Second degree manslaughter, homicide resulting 
from, § 66 

Second degree murder, setting of without intent 
to kill, § 35, p. 894, n. 18 

State of feeling, dying declarations, admissibility to 
show, § 300 
State of mind. 

Acts or conduct evidencing, admissibility of evi¬ 
dence as to, § 247, p. 1187 
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State of mind—Continued, 

Contemporaneous circumstances, admissibility as 
§ 244 

Declarations of acrused, admissibility to show, § 
243, p. 1179, n. G9; § 252, p. 1197 
Declarations of deceased, admissibility to show, 
§ 243, p. 1181, n. 87 

Instructions to jury as to, § 356, p. 124, n. 33 
Malice, deliberation and premeditation, admis¬ 
sibility on question of, § 208, pp. 1114-1118 
Prior altercations, admissibility of evidence to 
show, § 241, n. 47 

Subsequent hostile acts and declarations, admis¬ 
sibility on issue of, § 211 

Threats by accused, admissibility to show, § 
207 

Wife of accused after offense, competency of evi¬ 
dence as to, § 248, p. 1192 
Statutory provisions. 

Abortion, 

First degree manslaughter, § 65 
Murder in case of death resulting, § 21 , p 
869 

Appeal and error. 

Correction of judgment, § 431 
Jurisdiction, § 413 

Assault with intent to murder or kill, § 85 
Ability to inflict injuries, § 76 
Misdemeanor, § 73 
Attempt to commit murder, § 68 
Corpus delicti, production of body or portion 
thereof, § 312, p. 12 
Death penalty, § 433, p. 312 

Evidence as to crimes punishable by, § 328, p. 
67 

Disinterment of body, § 335 
Excusable homicide, § 97 

Accidental killing as, § 112 , p. 979 
Fifth degree murder, § 36 
First degree murder, ante 
Fourth degree manslaughter, § 67 
Fourth degree murder, § 36 
Grade or degree of crime, ante 
Harboring slayer, § 10 
Indeterminate sentence, § 433, p. 316 
Indictment or information, § 141 
Intent, § 157 

Insanity, defense of, § 4, pp. 825, 828 
Instructions to jury in language of, § 354 : 5 378 

p. 169 > » o. 

Justifiable or excusable homicide, § 97 
Distinctions abolished by, § 99 
Reasonable ground for apprehension of dan¬ 
ger, § 126, p. 1002 

Law questions, submission to jury, § 338, p. 99 

Life imprisonment, § 433, p. 313 

Malice aforethought, instructions as to, § 357 p 

132 » o 

Manslaughter, ante 
Negligent homicide, § 38, p. 900 
President of the United States, threat to kill, § 

Principal and accessory, distinction abolished, § 

Punishment, 

Controlling effect, § 433, p. 312 
Discretion of court, § 434 
Second degree manslaughter, § 66 


Statutory provisions—Continued, 

Second degree murder, § 35, p. 892 
Self-defense, § 114 

Instructions in language of, § 378, n IfiQ 
Third degree manslaughter, § 67 
Third degree murder, § 36 
Threat to kill, § 71 
Time of death, § 12 
Verdict, 

Assessment of punishment, § 405 
Controlling effect, § 400 
Recommendation to mercy, § 406 
View by jury, § 334 , p. 91 

Voluntary manslaughter, provocation, assault anr? 
battery, § 48, p. 912 ^ 

Steamboats, involuntary homicide, negligence in nr. 

eration of, § 62, p. 928; § 63 
Sticks, 

Deadly weapons, § 25, p. 876 

Instructions as to, § 362, n. 56 
Jury question as to, § 353 
Self-defense based on attack with, § 126, p 1009 
as to^§1l60 accused, instructions 

Stone, deadly weapon, jury question as to, § 353 
Striking, 

Assart with intent to murder, necessity of, § 

Intent to kill, evidence, sufficiency, § 330 n 
85 ’ 

Stupidity, mental incapacity as result of, W n 

826 . » » p. 

Subsequent circumstances, evidence as to, admissibili¬ 
ty, §§ 247-252, pp. 1185-1200 
Successive declarations, dying declarations, predicate 
for, § 295, p. 1262 
Sudden affray, 

Assault with intent to murder, instructions as to 
§ 396, p. 230, n. 22 

Indictment or information, use of words in ^ 
163 ’ ^ 

Second degree murder, killing by use of deadly 
weapon in, § 35, p. 892 
Voluntary manslaughter, killing in, § 43 
Sudden passion. 

Heat of passion, generally, ante 
Second degree murder, homicide committed in S 
35, p. 893 

Sudden quarrel, voluntary manslaughter, unlawful 
killing upon, § 40 

Suffocation, assault with intent to murder by § 75 
Suicide, ’ 

Assisting in by procuring poison, indictment or 
information charging, § 150, p. 1046 
Burden of proof, defense of, § 197 
Evidence, 

Admissibility, § 217 
Weight and sufficiency, § 312, p. 18 
Manslaughter, instruction on as essential, § 395 , 

p. 220 

Murder, unintentional killing of another while 
attempting, § 21 , p. 869 
Presumption, death as result of, § 186 
Rebuttal, admissibility of evidence in, § 217 
Surplusage, 

Indictment or information, § 139 

Assault with intent to murder or kill, I 
164 
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Surplu®^S6—Continued, 

Indictment or information—Continued, 

Uepugnancy in description of wound, § 151 
Instructions to jury, insanity, defense of, § 369, 
p. 152 

Verdict, § 401, p. 242 

Surrounding circumstances, evidence, admissibility, § 
244 

Surviving family of deceased, evidence as to, admis¬ 
sibility, § 225 

Suspension of sentence, general reputation, admis¬ 
sibility of evidence on application for, § 221, p. 
1137 

Teachers, self-defense, killing by pupil in, § 138 

Temporary insanity. 

Intoxication, instruction as to, § 370 
Mitigation of punishment, consideration in, § 
435 

Terror, voluntary manslaughter, passion resulting 
from, § 42 

Third and lesser degrees of murder, § 36 
Accessories before the fact, § 9, p. 839 
Evidence, sufficiency, § 328, p. 76 

Third degree, confession extorted by, admissibility of 
evidence as to, § 218 

Third degree manslaughter, § 67 
Evidence, § 329, p. 83 

Third persons. 

Admissions, admissibility of evidence as to, § 
220 

Anticipated difficulty with, admissibility of ev- 
dence as to, § 218 

Assault with intent to kill in defense of, § 95 
Bad feeling between, admissibility to show motive, 
§ 228, p. 1158 

Character, admissibility of evidence as to, self- 
defense, § 274 

Commission of offense by, admissibility of evi¬ 
dence as to, § 218 

Confession by, admissibility of evidence as to, § 
220 

Criminal proceedings against, admissibility of 
evidence as to, § 218 

Declarations of, admissibility, § 243, p. 1181; § 
252, p. 1199 

Defense against, evidence as to, § 283 
Defense of, admissibility of evidence as to, § 
282 

Dying declarations written down by, admissibili¬ 
ty, § 292 

Flight, admissibility of evidence as to, § 218 
Identification of accused by, admissibility of evi¬ 
dence, § 215, p. 1124 

Motive, admissibility of evidence as to, § 219 
Murder, killing when shooting at another, § IS 
Personal relationship with parties, admissibility 
of evidence, § 226, p. 1149 

Preparatory acts by, admissibility of evidence as 
to, § 212 

Prior difficulties, admissibility of evidence as to, § 
208, p. 1115; §§200,210 

Reputation, admissibility of evidence as to, § 223 
Self-defense, killing in, § 135 
Threats, post 

Threats, 

Accused, 

Admissibility of evidence in general, § 236 


Threats—Continued, 

Accused—Continued, 

Dying declarations, admissibility to show, 
§ 300 

Malice and premeditation, admissibility on is¬ 
sue, § 206, pp. 1107-1113 
Participation as established by, § 321, p. 
39 

Premeditation and deliberation, weight given 
to, § 317 

Subsequent to homicide, admissibility, § 252, 
p. 1198 

Assault with intent to murder or kill. 

Defense of, § 89 

Inference of intent from, § 79, p. 944 
Malice as evidenced by, § 206, p. 1108 
Overt act as distinguished from threat nec¬ 
essary, § 74 

Corpus delicti, admissibility as proof of, § 201 
Death of father of prosecutrix, evidence as to, § 
225 

Injury causing death as result of, responsihiKty, § 
11, p. 853 

Intent, admissibility of evidence on question of, 
§203 

Jury question, § 353 
Justifiable or excusable homicide, § 113 
Evidence as to, § 269 
Malice, ascertaining from, § 316, p. 29 
Manslaughter, admissibility of evidence as to, § 
206, p. 1109 

Offense of threatening to kill, § 71 
Evidence, sufficiency, § 331 
Indictment or information, § 174 
President of the United States, generally, ante 
Self-defense, ante 

Third persons, threats by or against admissibility, 
§§ 220, 238 

Deceased against, § 207 
Malice, admissibility to show, § 206, p. 1111 
Self-defense, admissibility on issue, § 277 
Unknown persons, admissibility of evidence as to, 
§ 206, p. 1108, n. 72 
Victim, 

Admissibility of evidence in general, § 237 
Character, evidence on question of, § 222, p. 
1139 

Harmless error, exclusion of evidence as to, § 
426, p. 285 

Malice, admissibility on question of, § 207 
Self-defense, 

Admissibility of evidence on issue, § 276, 
pp. 1233-1238 
Instructions as to, § 382 
Voluntary manslaughter, provocation, § 47 
Time, 

Assault with intent to murder or kill, indictment 
or information as required to show, § 165 
Burden of proof as to, § 185, n. 21 
Cooling time, generally, ante 
Death, responsibility as affected by, § 12 
Deliberation, first degree murder, § 33, p. 887 
Evidence, sufficiency, § 314 
Indictment or information. 

Death, averments as to, § 155 
Offense, showing, § 142 
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Time—Continued, 

Insanity, 

Defense of, § 4, p. 82(> 

Inquiry as to, § 259, p. 1208 
Intent, instructions as ■ to, § 356, p. 125 
Malice aforethought, § 15 
Participation in, § 9, p. 842 
Premeditation, first degree murder, § 33, <p. 887 
Prior difliculties, admissibility of evidence as to as 
affected, § 208, p. 1117 

Threats, admissibility as affected by, § 206, p. 
1111 

Deceased, threats by, § 207 
Variance as to, § 178 
Torture, first degree murder. 

Killing perpetrated by, § 31 

Deliberation and premeditation as supplied 
by, § 33, p. 891 
Intent, § 32 

Tracks, 

Evidence, admissibility, § 248, p. 1189 
Identification of accused by, § 215, p. 1124 
Jury questions, § 353, n. 97 

Treachery, degree of offense, burden of proof, § 199, 

p. 1101 

Treatment of wound, evidence respecting, admissibili¬ 
ty, § 247, p. 1188 
Trespass, 

Assault with intent to kill, prevention of, § 93 
Justifiable homicide in prevention of, § 101; § 
109, p. 975; §110 

Second degree manslaughter, homicide in com¬ 
mitting, § 66 
Self-defense, 

• Provocation by as precluding, § 119, p. 991 
Trespasser as having duty to retreat, § 130, 
p. 1017 

Spring guns, justifiable or excusable homicide by 
means of, § 111 

Third degree manslaughter, homicide while en¬ 
gaged in committing, § 67 
Voluntary manslaughter, provocation, § 51 
Trial, §§ 332-407, pp. 89-250 
Course and conduct of, § 333 
Examination and exhumation of body, § 335 
Eyewitnesses, compelling calling of, § 337, pp, 95, 
06 

Instructions to jury, generally, ante 
Jury questions, generally, ante 
Law questions, generally, ante 
New trial, generally, ante 

Number of witnesses, discretion of court, § 337, 
p. 95 

Objections to evidence, § 337, p. 95 
Order of proof, rules governing, § 337, p. 97 
Preliminary proceedings, § 332 
Presence of persons or articles not introduced in 
evidence, § 336 

Reception of evidence, § 337, pp. 94-98 
Restricting effect of evidence, § 337, p. 95 
Taking testimony out of court, § 337, p. 95 
Verdict, generally, post 

View of place of homicide, § 334, pp. 89-92 
Trustworthiness, accused, admissibility of evidence 
as to, § 221, p. 1134 

Truth and veracity, accused, admissibility of evidence 
as to, § 221, p. 1134 


Turbulence, self-defense, evidence as to reputation 
deceased on issue of, § 272, p. 1222 ^ 

Unborn children, subject of, § 2 
Unchaste wife, subject of, § 2 
Uncommunkated threats, self-defense, instructions as 

Uncontrollable action, mental disease resultine in a 

Undue prominence. Instructions to jury, ante 
Unintentional killing. 

Burden of proof, § 196 

Character of accused, admissibility of evidenf-p 
as to, § 221, p. 1134 
Evidence in general. 

Admissibility, § 267 
iSufficiency, § 326, pp. 53, 57 
Excusable homicide, § 97; § 112, pp. 979-989 
Instructions, § 387 

Harmless error in, § 427, p. 303 
Manslaughter, § 3^, p. 220 
Intent, evidence as to, § 315 
Involuntary manslaughter distinguished, § 55 
Jury questions, § 350 
Manslaughter, § 38, p. 898, n. 61 
Instructions, § 395, p. 220 
Murder, §§ 20, 21, pp. 866-872 

Commission of other crimes, § 21, pp. 868- 
872 

Prior difficulties, admissibility of evidence as to 

§ 208, p. 1117 

Second degree murder, § 35, p. 894, n. 18 
Threats, admissibility, § 206, p. 1111 
Trespassers, taking firearms from, § 57, n. 64 
Unknown facts, 

Antecedent facts, admissibility, § 240, p. 1174 
Self-defense, admissibility, § 279 
Unknown means, indictment or information, variance 
with respect of, § 182, p. 1082 
Unknown persons. 

Indictment or information, charge of co-operating 
with, § 149 

Threats by, admissibility of evidence as to, § 206, 
p. 1108, n. 72 


Unlawful assembly, involuntary manslaughter as re¬ 
sult of homicide while engaged in, § 58 
Unlawful homicide, defined, § 1 

Assault with intent to murder or kill, indictment 
or information, § 170, p. 1072 
Indictment and information, averments as to, § 
160; § 170, p. 1072 

Involuntary manslaughter, unintentional killing 
in commission of unlawful acts, § 57 
Presumptions, § 186 

Unrequited love, motive, admissibility of evidence as 
to, § 231 
Unwritten law, 

Defense to homicide, § 98 
Instructions as to, § 371, p. 156 
Uxoricide, 

Defined, § 1 

Husband and wife, generally, ante 
Vague statements, dying declarations, admissibility 
as affected, § 301 
Variance, 

Allegation and proof in general, § 175 
Description of person killed or assaulted, § 179 
Distinct offense, proof of, § 176 
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Variflnc©—ContinuGd, 

Identity, § 179 

Intent, allegations and proof of, § 184 

Joint indictment, § ISO 

Manner or means, § 182, pp. 1081-1084 

Materiality, § 175 

Nature or degree of offense, § 177 

Place of offense, § 178 

Several offenses, charge of, § 180 

Time of offense, § 178 

Weapons, § 182, p. 1083 

Wound or injury, § 183 

Vehicle tracks, identification, admissibility of evidence 
on issue of, § 215, p. 1125 

Vengeance, justifiable homicide in respect of killing 
for, § 98 

Venue, proof of, §§ 178, 314 
Verdict, §§ 400-407, pp. 241-250 

Abortion, manslaughter following abortion, § 401, 
p. 244 

Accessories, § 402 

Acquittal of lesser offenses, § 407 

Ambiguity, § 401, p. 243 

Appeal and error, presumptions in favor of, § 421 
Assault with intent to murder or kill, 

Construction and operation, § 407 
Specification of degree, § 402 
Assessment of punishment, § 405 
Certainty, § 401, p. 242 
Construction and operation, § 407 
Coroner’s jury, admissibility, § 310 
Designation of accused, § 401, p. 244 
Excessive punishment, § 405 
Failure to assess punishment, § 405 
Form, § 401, pp. 241-244 
General verdict as suflicient, § 401, p. 242 
Grade or degree of offense, ante 
Grammatical errors in, effect of, § 401, p. 243 
Harmless error, § 428 

Cure of error by, § 425, p. 278; § 426, p. 
287 

Indictment or information, construction with ref¬ 
erence to, § 407 

Insanity, form of verdict on finding, § 369, p. 
153 

Instructions to jury, 

Construction with reference to, § 407 
Grade or degree of crime, § 398 
Legal effect of, § 407 
Manslaughter, 

Construction and operation, § 407 
Indictment for murder, § 401, p. 241 
Mercy, recommendation to, § 406 
New trial when contrary to law or evidence, § 
408 

Omission in, harmless error, § 428 
Place of imprisonment, fixing of, § 405 
Poisoning, murder by, § 401, p. 242 
Presumptions, appeal and error, § 421 
Punishment, assessment of, § 405 
Recommendation to mercy, § 406 
Responsiveness, § 401, p. 243 
Rules governing, § 400 

Sentence, responsiveness to, § 433, p. 311 
Several counts, § 401, p. 242 
Specification of grade of offense, §§ 402-404, pp. 
244-247 

Spelling, errors in, § 401, p. 243 


Verdict—Continued, 

Statutory provisions. 

Assessment of punishment, § 405 
Controlling effect, § 400 
Recommendation to mercy, § 406 
Sufficiency, § 401, pp. 241-244 
Surplusage, § 401, p. 242 

Vessels, involuntary homicide, negligence in opera¬ 
tion of, § 62, p. 928; § 63 

Vicious humor, evidence, admissibility, § 240, p. 1173 
Victim, 

Character and habits. 

Admissibility of evidence, § 222 

Self-defense, § 272, pp. 1221-1229 
Harmless error in admission of evidence, § 
425, p. 273 

Declarations, admissibility, § 243, p. 1180; § 252, 
p. 1199 

Res gestae, § 246 

Difficulties with third persons, admissibility on 
question of malice, § 210 
Identification, ante 

Mental condition of, admissibility, § 245 
Physical condition after fatal blow, evidence as 
to, § 248, p. 1190 

Self-serving declarations of, admissibility, § 243, 
p. 1180, n. 82 

Spontaneous exclamation of pain, admissibility, § 
252, p. 1199 

Surviving family, admissibility of evidence as to, 
^ 225 

Threats, ante 

Verdict, naming in, § 401, p. 244 
View by jury, 

Harmless error in respect of, § 424 
Place of homicide, discretion of court, § 334, pp. 
89-92 

Vindictiveness, deceased, admissibility of evidence re¬ 
lating to, § 222, p. 1140 

Violence, self-defense, evidence as to reputation of 
deceased on issue of, § 272, p. 1222 
Voice, association with person who shot victim, § 215, 
p. 1127, n. 11 

Voluntary declarations, dying declarations as required 
to be, § 291 

Voluntary intoxication. Intoxication, generally, ante 
Voluntary manslaughter, §§ 40-54, pp. 901-918 
Absence of malice, § 45 
Accessories after the fact, § 10 
Adultery, killing of spouse or paramour detected 
in act of, § 49 

Arrest, homicide in resisting, § 50 
Assault and battery, provocation, § 48, p. 911 
Circumstantial evidence, sufficiency, § 329, p. 77 
Cooling time, provocation, § 54 
Deadly weapon, intent inferred from use of, § 
44 

Defined, § 40 

Degree of passion required to reduce murder to, 
§ 42 

Elements of offense, §§ 41-54, pp. 902-918 

Escape, shooting to prevent, § 50, n. 7 

Evidence, sufficiency, § 329, p. 77 

Fight, killing on interference in, § 48, p. 914 

Fright, passion resulting from, § 42 

Gross negligence, § 44, n. 64 

Heat of passion, ante 
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V.)luntary manslaughter—Continued, 

Illicit intercourse, killing of spouse or paramour 
detected in act of, § 49 

Indictment or information, generally, ante 
Injury to relative or friend, provocation, § 48, 
p. 913 

Insulting words, provocation, § 47 
Intent, § 44 

Interference in fight, killing as result of, § 48, p. 
914 

Invasion of property rights, provocation, § 51 
Malice, § 45 

Mutual combat, homicide resulting from, § 48, d. 
912 

Nature of offense, §§ 41-54, pp. 902-918 
Personal violence, provocation, § 48, pp. 911-914 
Provocation, §§ 4(>-o4, pp. 907-918 

Acts in discharge of public duty, § 50 

Adultery, § 49 

Arrest or detention, § 50 

Character of, § 46 

Cooling time, § 54 

Danger of personal violence, § 48, p. 911 

Deadly weapons, use of, § 46 

(Elements of, § 46 

Gestures, § 47 

Illicit intercourse, § 49 

Imperfect self-defense, § 46 

Insulting words, § 47 

Injury or violence to relative or friend, § 48, 
p. 913 
Intent, § 46 

Invasion of property rights, § 51 
Lawful exercise of force, § 48, p. 912 
Malice previously existing, § 52 
Nature of, § 46 

Original provocation by accused, § 46 
Passion as required to have been caused bv § 
52 

Person by whom given, § 53 

Personal violence, § 48, pp. 911-914 

Sudden passion due to, § 42 

Sufllciency of, § 46 

Threatening words or gestures, § 47 

Trespass on property, § 51 

Unlawful arrest, etc., § 50 

Unlawful killing of another due to, § 40 

Words or gestures, § 47 

Reckless conduct, intent inferred from, § 44 
Resisting arrest, homicide in, § 50 
Self-defense, killing believed to be in, § 42 
Statutory provisions, provocation, assault and 
battery, § 48, p. 912 

Sudden combat or affray, killing in, § 43 
Sudden passion due to provocation, § 42 
Sudden quarrel, unlawful killing upon, § 40 
Terror, passion resulting from, § 42 
Threatening words or gestures, provocation, § 

47 

Trespass on property, provocation, § 51 
Variance, proof of involuntary manslaughter, § 
176 

Whirlwind of passion as essential to reduce of¬ 
fense to, § 42 
Willfulness, § 44 
Waiver, 

Appeal and error. 

Errors not excepted to, § 414 


W ai ver—Continued, 

Appeal and error—Continued, 

Right to assert error, § 422 
View by jury, objections to, §' 334 , p 90 
Vail, self-defense as requiring retreat to' e 
^ f*§ l(r respect of killing as ^ 

Warnings, 

Accused, admissibility of evidence as to S „ 

1179, n. 68 ^ P- 

^^rning assailant to desist, § 139 p 

Warrant, arrest without, evidence justifyin- 8 o-jj 
^ayw^dness, cause of death, competency, § 257 . p 

Weapons, 

See, also. Deadly weapons, generally, ante 
Access, showing of as sufBcient, § 321, p 49 
Arming self with, admissibility of evidence, § 
239 

Assault with intent to murder or kill, description 
of in indictment or information, § 168 
Character or identity, admissibility of evidence 
to, § 258 

Condition after crime, evidence as to, § *^48 n 
1190 ^ ^ 

Destruction of, admissibility of evidence as to 5 
247, p. 1187, n. 43 ^ 

Firearms, generally, ante 
Fuinishing perpetrator with, responsibilitv § 9 
p. 841 ^ 

Identification, admissibility as dependent on S 
249 ’ ^ 

Indictment or information. 

Description of, § 150, p. 1044 
Manner of using. § 150, p. 1042 
Nature of woiyid, identification by, § 258 
Ownership or possession, admissibility of evidence 
as to, § 214 

Possession of after crime, evidence, § 249 
Self-defense, 

Carrying as depriving of right of, § 326, p. 
53 

Deceased’s habit of carrying, evidence as to, 

§ 272, p. 1224 

Possession of by deceased, § 278, p. 1241 
Variance with respect of, § 182, p. 1083 
Willfulness, 

Assault with intent to murder or kill, § 73 
Indictment or information, § 170, p. 1072 
Defined, § 33, p. 886 

First degree murder, § 31; § 33, pp. 884-891 
Indictment or information, averments as to, § 160; 

§ 170, p, 1072 

Inference, charging by, § 160 

Threat to kill President of the United states, § 

71 

Voluntary manslaughter, § 44 
Withdrawal, 

Common design, homicide in furtherance of, § 9, p. 
849 

Self-defense, 

Adversary withdrawing, § 132 
Aggression by accused, § 121 
Witnesses, 

Accused, cross-examination as to character, § 221, 
p. 1136 
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Witnesses—Continued, 

Coroner’s inquest, admissibility of testimony, § 
309 

Dying declarations, 

Examination concerning, § 295, p. 1260 
Number and competency, § 296 
Eyewitnesses, generally, ante 
Recall of, § 337, p. 98 

Words and phrases. Definitions, generally, ante 
Words or gestures. 

Justifiable homicide, provocation by, § 98 
Self-defense, 

Belief in danger arising from, § 126, p. 1008 
Provocation by as precluding, § 119, p. 990 

Wounds, 

Assault with intent to murder or kill, averments 
as to in indictment or information, § 169 


W ounds—Continued, 

Existence or location of, evidence as to, § 248, p. 
1191 

Expert testimony, significance of, § 248, p. 1191 
Mortal wound, generally, ante 
Nonexpert testimony respecting, § 248, p. 1192 
Treatment of, admissibility of evidence as to, § 
247, p. 1188 

Variance with respect of, § 183 
Wounding, 

Assault with intent to murder, 

Imputation of intent from, § 79, p. 944, n. 
74 

Necessity of, § 77 

Intent to kill, evidence, § 330, p. 85 
Writing, dying declarations, necessity, § 292 
Youth, punishment, consideration in mitigation of, § 
435 


41C.J.S.-78 
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HOSPITALS 


Abatement, operation abated as nuisance, § 8 , p. 341 
Actions, § 10 , pp. 356-360 

Capacity to sue and be sued, § 10 , p. 356 
Evidence, § 10 , p. 356 
Issues, § 10 , p. 357 
Pleadings, rules as to, § 10 , p. 356 
Public hospitals, right to sue and be sued, § 8 , p 
342, n. 12 

Adjoining owners, private hospitals, consent to es¬ 
tablishment, § 3 
Administrative duties, 

Negligence of staff in performance of, liability fo*r 
§ 8 , p. 347 

Nurses, liability for negligence in performance of, 
§ 8 , p. 348 

Admission of evidence, actions by or against, § 10 , p. 
357 

Amendment, articles of incorporation, private hospi¬ 
tals, § 3 

Appeal and error, removal of officers, public hospitals, 

§ 9, p. 353 

Appointment, officers, public hospitals, § 9 , p. 351 
Articles of incorporation, private hospitals, amend¬ 
ment, § 3 

Asylum as equivalent, § 1 

Attorney General, representation of public in inquiry 
as to conduct of, § 5 

Autoj^sy, liability for unauthorized autopsy, § 8 , p. 
351 

Blood donor, mistreatment of by physician, liability 
for, § 8 , p. 347, n. 48 

Bonds, official bonds, public hospitals, § 9 * p. 351 
Breach of contract, private hospitals, liability for S 

8, p. 344 j > 8 

Buildings, regulations as to, § 2 
Burden of proof. 

Actions by or against, 110 , p. 357 
Lien for services, compliance with statute, § 7 , p. 
340 

Business visitors, care required as to, § 8 , p. 350, n. 

78 

By-laws, 

Hospital corporations, § 3 

Private hospitals, election of officers in compli- 
ance with, § 9, p. 354 
Capacity to sue and be sued, g 10 , p. 356 
Charges, regulation of, g 7 , p. 339 
Charging liens, seiwlces rendered, g 7 , p. 339 n 95 
Charter, 

Corporations for puipose of maintaining, authori¬ 
ty limited by, g 6 

Hospital corporation, authority as limited by, g 
6 ’ 

Childbirth, care of newly bom child, liability in re¬ 
spect of, g 8, p. 343, n. 24 

City hospital, action against, filing of claim as es¬ 
sential, g 10 , p. 356, n. 50 

public hospitals, employees of, g 9, p. 


Community hospitals, establishment, 5 ^ n it 
Compensation, • . 8 , n. i, 

Officers, 

Private hospitals, § 9, p. 355 
Public hospitals, § 9, p. 354 
Condemnation, 

Nuisance, right to condemn as, § 8 , p. 341 
Power of, § 4 

Conduct of hospital, manner of, § 8 , p. 341 
Constitutional provisions, public hospitals, establish 
ment and maintenance, § 4 
Contagious diseases, 

Consent of local authorities to establishment or 
treatment of, § 2 

Exposure to, liability for, § 8 , p. 345 
Extraterritorial sites for hospitals for, right to ac 
quire, g 4 

Prohibition of maintenance of hospital for treat- 
ment of, § 3 
Contracts, 

Pees, liability for as dependent on, § 7 , p. 33 $ 
Hospital corporations, rules governing, § 6 
Inmates, power to make with respect to, § 7 , p. 
338 

Private hospitals, agents executing, § 9 , p. 355 
Contributory negligence, 

Jury questions as to, § 19, p. 359 
Patient in private hospital, § 8 , p. 344 
Control and management, public hospitals, § 9 , p. 
3d1 

Corporations, 

Charter, authority as measured by, § 6 
Conduct of hospital, § 3 
Counties, 

Authority to furnish hospitalization, § 7 , p. 338 
Pest houses, appoitionment of expense, § 4 
Courts, supervision by, § 5 

Criminal liability, public hospitals, officers of, § 9 , 
p. 354 

Dead bodies, liability in respect of, § 8 , p. 351 
Debts, public hospital, power to contract, § 7 
Definitions, § 1 

Degree of care, jury questions as to, § 10 , p. 359 
Delegation of power, supervision of public hospitals, 

§ 5 

Delirious patient, injuries to, presumptions in action 
for, § 10, p. 357, n. 65 

Dependents, liability for care of in hospital, § 7 , p. 
338, n. 90 

Detention of patients, right to detain, § 7 , p. 340 
Directors, private hospitals, election, § 9 , p. 355 
Disbursements, public hospitals, § 6 
Discharge of patient, § 7 , p. 341 

Discretion, hoard or governing body, regulations by, § 

5 

Dispensary, distinguished, § 1 
Distinctions, § 1 

Districts, public hospitals, creation of, § 4 
Elections, officers, private hospitals, § 9 , p. 354 
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Eminent domain, power of, § 4 - 

Employees, public hospitals, compensation, § 9, p. 354 
Equipment, private hospitals, negligence in respect of, 
§ 8, p. 344 

Establishment and maintenance, §§ 2-4, pp. 332-336 
Legislative regulation, § 2 
Private hospitals, § 3 
Public hospitals, § 4 
Regulation of, § 2 

Evidence, actions by or against, § 10, p. 356 
Expenses, pest houses, apportionment between city 
and county, § 4 

Expert testimony, actions by or against, necessity, § 
10, p. 358 

Exposure of person, female patients, liability for, § 8, 
p. 343, n. 22 

Fact questions, actions by or against, § 10, p. 358 
Fees, liability for, § 7, p. 338 

Female patients, exposure of person, liability for, § 
8, p. 343, n. 22 

Fraud, liability for, § 8, p. 345 

Health resorts, power to exclude persons from. § 5, 
n. 65 

Health station, sanitarium as, § 1 
Home for aged, hospital as including, § 1 
Hotel, distinguished, § 1 
Incorporation, statutory regulations, § 3 
Inebriety, private asylum for treatment of, prohibiting, 
§3 

Infectious diseases. Contagious diseases, ante 

Infirmary, defined, § 1 

Injunction, 

Investigation of charges against officers, § 9, p. 
352 

Operation of, nuisance, § 8, p. 341 
Inmates, powers and rights with respect to, § 7, pp. 
338-341 

Insane persons. 

Private hospitals, notice to relatives of patient be¬ 
coming insane, § 7, p. 341 

State hospitals, unclaimed bodies, liability for neg¬ 
ligence in disposing of, § 8, p. 342, n. 12 
Insanity, private asylum for treatment of, prohibiting, 
§ 3 

Instructions to jury, actions by or against, § 10, p. 
359 

Interne, negligence, liability for, § 8, p. 347, n. 49 
Intoxication, patient in sanitarium, liability for in¬ 
juries while intoxicated, § 8, p. 343, n, 21 
Invitees, care required as to, § 8, p. 350 
Isolation hospital, municipal corporations, power to 
erect, § 4, n. 54 

Issues, actions by or against, § 10, p. 357 
Jury questions, actions by or against, § 10, p. 358 
Law questions, actions by or against, § 10, p. 358 
Legislature, 

Establishment and maintenance, regulation of, 
§2 

Private hospitals, authority as essential for es¬ 
tablishment, § 3 

Public hospitals, officers, selection of, § 9, p. 351 
Liabilities, § 8, pp. 341-351 
Licensees, care required as to, § 8, p. 350 
Licenses, private hospitals, § 5 
Liens for services, § 7, p. 339 

Local authorities, consent to establishment, contagious 
diseases, § 2 

Location, complaint in respect of, § 8, p. 341 


r^Iaintenance. Establishment and maintenance, ante 
Medical staff, 

Private hospital. 

Liability for negligent acts of, § 8, p. 346 
Removal from, § 9, p. 355 
Qualifications, regulations concerning, § 5 
Mental incapacity, patients, safeguarding from dan¬ 
gers due to, § 8, p. 349 

Ministerial duties, negligence of staff in performance 
of, liability for, § 8, p. 347 
Misconduct of employees, 

Private hospitals, liability for, § 8, p. 343 
Public hospitals, liability for, § 8, p. 341 
Municipal corporations. 

Charges for treatment in municipal hospital, § 7, 
p. 339, n. 94 

Establishment and maintenance, regulation of, 
§2 

Isolation hospitals, power to erect, § 4, n. 54 
Nuisance, condemning as, § 8, p. 341 
Pest houses, power to establish, § 4 
Power to establish, § 4 

Private hospitals, regulation of establishment, § 
3 

Negligence, 

Delirious patient, presumptions in action for in¬ 
juries to, § 10, p. 357, n. 65 
Jury questions, § 10, p. 359 
Nurses, liability for, § 8, p. 348 
Officers or employees of public hospital, personal 
liability, § 9, p. 354 

Private hospitals, liability for, § 8, p. 343 
Professional staff, liability for negligent acts of, 

§ 8, p. 346 

Public hospitals, liability for, § 8, p. 341 
Nervous diseases, private asylum for treatment of, 
power to prohibit, § 3 

Newly born child, liability to care for, § 8, p. 343, 
n. 24 

Noninflammable materials, requirement that buildings 
be constructed of, § 2 
Nuisance per se, hospital as, § 8, p. 341 
Nurses, 

Liability for negligent acts of, § 8, p. 348 
Negligence, liability for, private hospitals, § 8, p. 
343, n. 21 

Presumptions, authority to make contract for sani¬ 
tarium, § 10, p. 357, n. 65 
Officers, § 9, pp. 351-356 

Actions, capacity to sue, § 10, p. 356 
Official bonds, officers, public hospitals, § 9, p. 351 
Patients, 

Care required as to. 

Jury questions, § 10, p. 359 
Private hospitals, § 8, p. 349 
Care required in respect of, § 8, p. 346 
Refusal to accept or wrongful discharge, § 8, p. 
345 

Paupers, liability for services rendered to, § 7, p. 
339 

Permits, private hospitals, § 3 

Personal injuries, employees of public hospital, li¬ 
ability for, § 8, p. 341 
Personal liability. 

Officers or employees, § 9, p. 355 
Public hospitals, § 9‘, p. 354 

Pest houses, municipal corporations, power to estab¬ 
lish, § 4 
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Physicians and surgeons, 

Liability for acts of, private hospitals, § 8, p. 
344 

Negligence of, liability of private hospital for, § 
8, p. 346 

Qualification to practice in, rules as to, § 5 
Pleadings, actions by or against, § 10, p. 356 
Policemen, liability for hospital expenses of, ordi¬ 
nances, § 7, p. 330, n. 93 
Powers and rights, §§ 6, 7, pp. 337-341 
Presumptions, actions by or against, § 10, p. 357 
Prisoners, liability for services furnished, ^ 7 n 
338, n. 90 - 

Private hospitals. 

Action on contract for services, defenses, ^ 10 d 
356 

Breach of contract, liability for, § 8, p. 344 
Care owed patient, § 8, p. 349 
Compensation of oflScers, § 9, p. 355 
Contributory negligence of patient, recovery for 
injuries as barred by, § 8, p. 344 

Defective equipment, liability for use of, i 8, n 
344 a . 

Defined, § 1 

Degree of care required of, § 8, p. 349 

Election of ofllcers, § 9, p. 354 

Equipment, negligence in respect of, § 8, p. 344 

Establishment and maintenance, § 3 

Insane patients, notifying relatives, § 7, p. 341 

Insurer of patient’s safety, § 8, p. 350 

Invitees, care required as to, § 8, p. 350 

Legislative authority as essential, § 3 

Liabilities, § 8, p. 342 

Licensing, § 5 

Misconduct of employees, liability for, § 8, p. 343 
Municipal regulation of establishment, § 3 ’ 
Negligence, liability for, § 8, p. 343 
Officers, § 9, p. 354 

Patients, refusal to accept, § 8, p. 345 

Permits, § 3 

Physicians, 

Liability for acts of, § 8, p. 344, n. 25 
Practicing in, § 5, n. 68 
Torts, liability for, § 8, p. 346 
Ultra vires acts, liability for, | 8, p. 344, n 25 
Wrongful discharge of patients, liability for, § 

8, p. 345 

Procedure, removal of officers, public hospitals, § 9, 
p. 3o3 

Professional staff. Medical staff, ante 
Property, power to acquire, § 4 
Public hospitals, 

Actions, capacity to sue and be sued, § 8 o 34‘> 
n. 12 

Compensation of oflicers, § 9, p. 354 
Constitutional provisions, establishment and 
maintenance, § 4 

Criminal liability, oflScers of, § 9, p. 354 
Debts, power to contract, § 6 
Defined, § 1 
Disbursements, § 6 
Eminent domain, power of, § 4 
Establishment and maintenance, § 4 
Liability, § 8, p. 341 

Misconduct of employees, liability for, § 8, p. 341 
Negligence of employees, liability for, § 8, p. 341 
Ofiaicers, § 9, p. 351 , s , p 


Public hospitals—Continued, 

Physicians, right to practice in, § 5 
Removal of officers, § 9, p. 352 
Statutory provisions, construction of, § 4 
Supervision of, § 5 

Public policy, contracts by hospital corporation eon 
trary to, § 6 
Qualifications, 

Officers, 

Private hospitals, § 9, p. 355 
Public hospitals, § 9 , p. 351 
Physicians practicing in, rules concerning 8 5 
Regulation and supervision, § 5 
Reinstatement, officers, public hospitals, § 9 n 35 -? 
Removal of officers, public hospitals, § 9 , p ^0 
Residential districts, location within, regulation of, 
§ 3 

Respondeat superior, private hospitals, liability under 
doctrine of, § 8 , p. 347 
Retention of patients, § 7 , p. 340 
Revenue, municipalities, maintenance of hospital for 
§ 4, n. 55 

Review, removal of officers, public hospitals 8 9 n 
353 ’ ^ ^ 

Revocation, license to operate hospital, § 5 , n. 74 
Sanitariums, 

Actions, maintenance for collection of charges § 
10, p. 356 

Nurses, presumption of authority to contract for 
§ 10, p. 357 
Status as, § 1 

Services, liability for services rendered, § 7 , p. 339 
Sewers, connection with, requirement of, § 2 , n. 24 
! Slippery floors, contributory negligence in use of, § 
8 , p. 344, n. 27 

Specialized hotel, hospital as, § 1 
Staff. Medical staff, ante 

Stairways, lighting, duty to invitee in respect of 
§ 8 , p. 351, n. 78 
State, 

Liability for. 

Care of patients, limitations as to, § 7, p. 
339, n. 94 

Negligence of employee, § 8 , p. 342 
Statutory provisions, 

Actions, capacity to sue and be sued, § 10 , p. 356 
Charges, regulation of, § 7 , p. 339 
Incorporation, § 3 

Lien for. services rendered, § 7 , p. 339 
Officers of public hospitals, removal, § 9 , p. 352 
Public hospitals, construction of, § 4 
Stockholders, hospital corporation, rights of, § 3 
Students, injuries to, liability for, § 8 , p. 343, n. 22 
Superintendent, public hospital, compensation, § 9 , 
p. 354 

Supervision of, § 5 

Tenure, officers, public hospitals, § 9 , p. 352 
Torts, 

Liability for, § 8 , p. 346 

Personal liability, officers or employees of pub¬ 
lic hospital, § 9 , p. 354 
Trial, actions by or against, § 10, p. 356 
Instructions, § 10 , p. 359 

Trust, municipal corporations, conducting hospital in, 

§ 4, n. 53 
Trustees, 

Private hospitals, qualifications, § 9, p. 355 
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^Pnist66S—CoDtinucd, 

Public hospitals, control and management of, § 
9, p. 351 

Tuberculosis,. 

Assessment for cost of hospital, § 4, n. 

Location of sanitarium, § 4, n. 52 
Ultra vires, contracts by hospital corporation, § 6 
Ultra vires acts, private hospitals, liability for ultra 
vires acts, § 8, p. 344, n. 25 

Unclaimed bodies, public hospitals, liability for neg¬ 
ligence in disposal, § 8, p. 342, n. 12 
Valuables, patients, liability for loss of, § 8, p. 345 


Verdict, actions by or against, § 10, p. 360 
Visitors, injuries sustained, liability for, § 8, p. 343, 
n. 22 

Words and phrases, definitions, § 1 
Wrongful discharge of patient, private hospitals, lia¬ 
bility for, § 8, p. 345 
X-rays, 

Negligence in taking, liability, § 8, p. 343, n. 21 
Negligence of specialist making, liability for, § 
7, p. 347, TL 48 

Zoning, private hog>itaJs as subject of regulation, § 3 
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